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V
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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 3420
F. C. AULT, E. K. EVERETT, LEE BOWERS, LEWIS B.
KEESLING, JR., ELIZABETH F. HUFFARD, J. H.
McCROSKEY; 0. T. POWELL, Appellants,
versus

MARGARET V. SHIPLEY, E. R. SHIPLEY, LOVE B ..
ROUSE, TRUSTEE, AND J. WALTER WRIGHT,
Appellees.

PETITION.

To tlie H01iorable Justices of the Supreme Court of .Appeals
of Virginia.:
·

Your petitioners, F. C. Ault, E. K. Everett, Lee Bowerst
Lewis B. Keesling, Jr., Elizabetli F. Huffard, J. H. McCroskey, and 0. T, Powell, ,respectfully show unto your Honors
that they are aggrieved by a final decree of the Circuit Court
of the City of Bristol, Virginia, entered on the 19th day of
January, 1948, dissolving a temporary injunction previously
awarded and dismissing the bill of complainants.
2•
• A certified copy of the record is attached hereto and
· is made a part of this petition.
As a· matter of convenience the appellants and appellees
will be herein designated respectively as complainants and
defend ants in accordance with their positions in the lower
court.
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FACTS.

The complainants each own one or more lots in a real estate development in Bi'istol, Virginia, known as Virginia
Heights (Tr., pp. 32, 52, 72, 73, 92, 99, 116, 122, 123, 138, 148,
154, 175, 176, 180, 188, 198). The defendant, Margaret V.
Shipley, is the owner of Lots 1-9, inclusive (being all of the
lots) in Block 5, of the same development (Tr., pp. 4, 23, 62,
and E. R. Shipley Original Exhibit No. 3). The defendant,
Margaret V. Shipley, considers b~r husband, the defendant,
E. R. Shipley, as joint owner of the lots (Tr., p. 270). He
advises he1: and "engineers" their management (Tr., pp. 251,
271). The defendant, Love B. House, Trustee, is trustee in
a deed of trust conveying Block 5 in Virginia Heights and
other property, as security for money loaned to Margaret V.
and E. R. Shipley by the defendant, J. ,valter Wright (Tr.,
p. 6). Neither Love B. Rouse, Trustee, nor J. Walter Wright
filed an answer in this case.
·
·Elma Shipley, daughter of Margaret V. and E. R. Shipley,
acquired a tract of 266.4 acres from l~lizabzeth Reed by
3~ deed in *1934 (Tr., pp. 4, 8·, 22) and the Shipley defendants then began the development of this tract as a residential sub-division known as Virginia Heights (Tr., pp. 216,
264). In 1936 Elma Shipley conveyed the tract to Shipley
Land Company, Inc. (Tr., pp. 3, 14, 23), a corporation, whose
stock, with the exception of a few shares, has always been
owned by the Shipley defendants and their daughter, Elma.
E. R. Shipley has always been president, l\Iargaret V. Shipley, Vice-President, and Elma Shipley, Secretary (Tr., p.
250). Prior to the execution of the aforesaid deed to Elma
Shipley, E. R. Shipley controlled and operated the tract under
a contract with tµe owner, Elizabeth Read (Tr., p. 28). A
plat of the Virginia Heights development is filed as an original exhibit to the evidence of E. R. Shipley, No. 3. The development has been thus subdivided and platted during its
entire existence (Tr., pp. 4, 23).
The defendant, E. R. Shipley, is chiefly responsible for the
development of Virginia Heights as a residential section
(Tr., p. 206). The following covenants and building restrictions for the development of Virginia Heights as a residential section were, at the instance of the defendant, E. R. Shipley (Tr., p. 229) placed in the deed from Mr13. Read to Elma
Shipley (Tr., p. 13):
"It is further agreed that this conveyance is made upon
the fallowing conditions and building restrictions and which
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are hereby made covenants running with the land, and bind. in~, upon the purchaser, her heirs and assigns, for a period
of twenty years from this day:
''1st: Said property is not to be sold or leased to any person of African descent. ,
·
0
4•
"2nd: No dwelling bouse erected on any lot fronting
on Lee Highway is to cost less than $3,500.00. No dwelling house f routing on any street other than Leo Highway is
to cost less than $1,500.00.
"3rd: No dwelling house, private garage, or ,other out
building is to be built closer than 75 feet to the street line in
front of same.
"4th: Not more than one dwelling house is to be built on
any one lot, but all necessary and proper out houses may be
built in connection with such dwelling house.
"5th: No store house, garage, filling station, or any other
building shall be erected on any of said lots, except dwelling house, together with the necessary and proper out buildings~ and embracing among them the right to a garage for
private use.

a

"The foregoing c~nclitipns and buildi~1g restrictions are to
be embraced in all deeds made by said second party to platted
lots in said Read Farm Addition.''
·
The same five restrictions were contained in all deeds made
by the Shipley Land Company (Tr., p. 269). E. R. Shipley
advertised Virginia Heig·hts considerably as a residential section (Tr., p. 248). He is proud of Virginia Heights as a residential section (Tr., p. 248). There are 75 to 100 1;esidences
in Virginia Heights (Tr., p. 192). The majority of the houses
are good houses owned by good people (Tr., pp. 248, 249).
The value of the homes in Virginia Heights ranges from
$6,000.00 to $40,000.00 (Tr., p. 249). Twenty-five to forty per
cent of homes are worth in excess of $15,000.00 (Tr., p.
).
All the complainants bought their property in Virginia
Heights because of and in reliance on the building restrictions (Tr., pp. 36, 54, 74, 94, 100, 101, 111, 124, 139, 149, 156,
176, 182, 191, 199, 200).
The defendant, Margaret V. Shipley, received title to Block
5 in Virginia Heights expressly subject to the building restrictions (Tr., pp. 4, 9, 20, 23). Her deed provides as follows:
5~

8
"lt is further understood that this conveyance is made
subject to the conditions and building restrictions as set , .
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forth in all recorded deeds to platted lots in said Virginia
Heights Addition.''
Her immediate prede.cessor in title to Block 5, her son,
Garland Shipley (Tr., p. 206), received title expressly subject to the five restrictions made applicable to the property
for a period of 20 years from July 18, 1939 (Tr., pp. 4, 17,
18, 23). These rectrictions in the deed to Garland Shipley
are the five restrictions exactly quoted above.
When the Shipleys first began the development of Virginia Heights, it was entirely in ·washington County, outside
the city limits of Bristol. The entire development was subsequently incorporated in the City of Bristol in 1942 (Tr., p.
217). In August, 1942, the City Council of Bristol passed an
ordinance zoning a small section of Virginia Heights for a
Neighborhood Shopping Center (C. B. Kearfott, Original Exhibit No. 1 and Tr., p. 217). Block 5, owned by the defendant, M:irgaret Shipley, lies within the a1·ea so zoned (Tr., p.
217).
There are no buildings other than residence dwelling
houses within Virginia Heights (Tr., p. 127). However, an
antique furniture business is being conducted in one residence (E. R. Shipley, Original Exhibit No. 4). This home,
known as the Eastman Home, is considered by the defendants
to be an asset to Virginia Heights. They are proud of it
(Tr., p. 235), and candy is being manufactured in the basement of another home, the Loudy Home (Tr., p. 319). These
two homes are the only ones in which a business is being op. crated in Virginia Hoi~hts (Tr., p. 312), unless the real
6• estate office of "'the defendants in their home (Tr., p.
234) 'be considered a business.
West of Virginia Heights and completely outside of it are
a tabernacle, three filling stations, a repair shop, two stores,
a small 1·estaurant and two tourist cabins (Tr., pp. 89, 213);
and South of Virginia Heights, across the Norfolk & "\Vestern
Railway tracks, completely outside of Virginia Heights, there
has been erected in the past year or so by the l\fonroe Calculating Machine Company a large manufacturing plant
(Original exhibits, E. R. Shipley, Nos. 6 and 10), which now
employs 500 people, but may in the near future employ 800
to 1,000 people (Tr., pp. 367, 368).
In order to obtain access to the Monroe plant from the Lee
Highway, tl10 defendant, :Margaret Shipley, donated a right
of way 70 feet wide from the Lee Higl1way through her property in Vfrginia Heights to tlie Norfolk and "\Vestern Railway
right of way (Tr., p. 224, 225). An underpass is being con-

'
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structed under the railway tracks (Tr., p. 217). The donated
right of way and the underpass will be a part of an outer
loop drive, which will serve to allow through traffic to circle
tl1e City of Bristol in lieu of going through the heavy .city
traffic (Tr., pp. 285, 286).
Block 5 in Virginia Heights owned by the defendant Margaret Shipley is and always has been a low land, lower than
the highway (Tr., p. 210), and it is· claimed by the Shipleys
that it would be too expensive to fill it in order to erect residences on it (Tr., pp. 210, 224).
The defendants have begun the constructi<;m on Block 5 of
a building to be used as a shopping center (Tr., pp. 24, 207)
on the corner of Valley Drive and the State Highway (Tr.,
7e p. 232). The ~building will contain a super-market; a
drug store, a filling station and a couple of other shops
l Tr., pp. 231, 232). The architect's prospectus of the building is :filed as an original exhibit to defendants' answer. The
defendants secured a building permit from the City of Bristol (Tr., p. 217), and, although they well knew the building
restrictions in their deeds they proceeded to start the excavation and erection of their so-called shopping center without consulting any attorney as to their rights and duties (Tr.,
p. 240). When halted by a temporary injunction they had
invested from $8,000.00 to $9,000.00 in labor and materials
on the ground (Tr., p. 248). Not only did the defendants not
consult an attorney as to their rights (Tr., p. 240), but they
proceeded in the face of a caution by their architect that they
first secure the agreement of the other property owners in
Virginia Heights (Tr., pp. 299, 300). The respective properties owned by the complainants vary in distance from 300 to
2,200 feet from Block 5, as shown by E. R. Shipley's original
Exhibit No. 10.
The highway in front of the proposed shopping center is
heavily traveled. The defendant, E. R. Shipley, estimates
that 500 cars per hour pass daily (Tr., pp. 224, 244, 245).
Three U.S. Highway routes, Numbers 11, 58 and 19, converge
at Abingdon and· feed the traffic from the East into Bristol
over this road (Tr., p. 285). The same defendant estimates
that from one-half to two-thirds of the Monroe employees
will pass the shopping center daily (Tr., p. 244). If the proposed shopping center sl1ould cater to the passing motor vehicle traffic and the Monroe employees in addition to the
residents of Virginia Heights, it would not be a •neighge borhood shopping center, but rather a general business
section (Tr., p. 261).

6

Supreme Court of Appeals of Virginia
HISTORY OF THE CASE.

The complainants filed their bill seeking to enjoin defendants from violation of theh restrictive covenants on Octobe1·
20, 1947 (Tr., p. 1). The lower Court awarded a temporary
injunction (Tr., p. 21). The defendants filed their answer 011
October 30, 1947 (Tr., p. 21). On November 3, 1947, the complainants moved to strike out the defendants' answer as insufficient in law. The motion was overruled on NO\iember
8, 1947 (Tr., p. 31). Complainants and defendai,ts then took
their evidence by depositions, and the cause was argued on
the pleadings and evidence on December 15, 1947 (Tr., p.
376). The final decree, dissolving the temporary injunction
and dismissing complainants' bill vms entered January 18,
1948 (Tr., p. 377).
9e

e

ASSIGNMENTS OF ERROR.

The Circuit -Court erred:
\

(1) In overruling complainants' motion to strike out defendants'. answer, and in allowing defendants to introduce any
evidence under said aswe1·;
(2) In dissolving the injunction previously issued and dismissing complainants' bill.

PRELThIL~ARY Ai~ALYSIS AND ISSUES.
The material facts are not disputed. The existence of the
restrictive covenants on the defendants' property is admitted,
as well as both actual and constructive knowledge .of them on
the part of the defendants. ,vhether or not qefcndants arc
bound by them depends upon three issues. These issues are
· as follows :
1. Are the resbictions reasonable ancl in support of a general plan for the development of Virginia Heights as a rcsi:.
· dential section 1
2. Has there been a substantial cliangc in the neighborhood
so as to defeat the purpose of the covenants and render their
enforcement inequitable?
3. Does the zoning ordinance of the City of Bristol divest
the complainants of their right to 1·ely on the pre-existing
covenants?

It is respectfully submitted that the first issue should be
answered in the affirmative and the second and third in the
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negative. The issues will pe discussed in the order set out
above, after which we shall endeavor to analyze ·the opinion
of the lower court.
.
*ARGUMENT.

.

Point 1. The restrictive covenants are reasonable and are
in support of a general pla;n for the developm-ent·of- Virginia
Heights as a residential section,,
·
The -defendant, Margaret Shipley, testified as follows (Tr.,
pp.- 268, 269) :

"Q. But you took a deed to that property saying it could
be used only for residential purposes, didn't you 7
.
"A. There are lots of places there you can't build residences ori them, but we took it as a wl1ole as a residential district.
'~Q. And every lot that has been sold by the Shipley Land
Company has contained these five restrictive covenants Y •
'' A. Yes, sir.
"Q .. And it was originally designed and started as a residential section?. ·
''A. Yes, sir.''
As previously-pointed out, the 266.4 acre tract was platted
from the beginning of the Shipley ownership (Tr., pp. 4, 23,
230, 269) and each lot sold subject to tbe five building restricfo~ns. The complainants purchased their lots in reliance
on the restrictions applicable to the whole development.
Mr. Justice Holt, speaking for this. Court in the case of
Dietrick v. Leadbetter, 175 Va. 170, 175, 8 S. E. (2d) 276, 127
A. L. R. 489 (1940), in discussing whether the operation of a
tourist home was a violation of a covenant restricting the land
to use for residential purposes had this to say:
"There are no Virginia cases directly in point, but from
their examination this much may be safely said: Whenever
.
land is developed under a general scheme, reasonable re11e strictive covenants which appear in deeds eto all lots
sold are enforceable alike by the :vendor and by the
vendees and by their successors in title. Supe,·visors,v. Bedford HigkSckool, 92 Va. 292,-23 S. E. 299; Spill-ing v. H11..tcheson, 111 Va. 179, 68 S. E. 250; Elterich v. Leicht Real Estate
Co., 130 Va. 224, 107 S. E. 735, 18 A. L. R. 441; E. M. WhiteJiurst v. W. B. Burgess, et als., 130 Va. 572, 107 S. E. 630;
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Stevenson v. Spivey, 132 Va. 115, 110 S. E. 367, 21 A. L. R.
1276; Cheatluvm v. Taylor, 148 Va. 26, 188 S. E. 545, and
Clarke v. Miller, 149 Va. 251, 141 S. E. 141."

_ As an indication of what is reasonable this Court has enforced by injunction restrictions:
\

.

{l) Laying down a general building line.

Oheatlzam v. Taylor, 148 Va. 26, 138 S. E. 545 (1927).
Spilling v. Hutcheson, 111 Va. 179, 68 S. E. 260 (1910).
Sprin,ger v. Gaddy, 172 Va. 533, 2 S. E. (2d) 855 (1939).

(2) Creating an exclusive residential section.
Wliitehiurst v. Bu.rgess, l?O Va. 572, 107 S. E. 630 (1921).
Dietrick v. Leadbetter, siipra.
·
·
Remi v. Whitehurst, 181 Va. 360, 25 S. E. (2d) 276 (1943).

·(3) Requiring buildings to be erected according to certain
specifications.
Eltericl,, v. Leicht Real Estate Co., 130 Va. 224, 107' S. E.
630, 18 A. L. R. 441 (1921).

For further authority in line with the above see also:
Ribble's Minor on Real Property (2d Ed.), Sec.1044 (1928).
"Building Restrictions-Extent to which allowed in Virginia," 14 Va. Law Rev. 142 (1927).

It is submitted that the restrictive covenants sought to be
enforced in the case at bar cannot be distinguished as to reasonableness from the covenants held to be reasonable in the
cases cited above.
·
·
That they are of a type, usual, frequently used and reasonable. may be seen from the followi_ng quotation from
12• Pomeroy 's Equity 'lt Jurisprudence ( 5th Ed.), Vol. 4, pp.
853, 854 (1941) :
·
"Tbs most frequent conditions of facts to which the doctrine has been applied in the United States is the following:
A, the owner of a block of land, divides it into lots for sale,
and sells all these lots to different grantees. . In the deed of
lot No. 1 are covenants of the grantee not to build nearer the
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street than a certain line, or not to build certain kinds of
buildings, or not to use the lots for certain purposes, or not
to build so as to cut off a certain prospect, or other negative
or affirmative covenants. The deeds of all the other lots contain similar covenants. Finally, the whole land is sold, so
that A retains no interest whatever. The lots are afterwards
. conveyed to subsequent g1·antees. Each subsequent grantee
would be· charged with constructive notice of the covenants
in the original deed under which he claimed title. If the subsequent grantee of any lot-say No. 1-should violate the
covenants in the deed of his lot, then plainly there would be
no right of action at law against llim in favor of the owner of
any other lot; for there would be no legal privity whatsoever
between them. Even if the covenants did run with the land,
there would be no action at law, because the grantee of lot
No. 2 would not be in any sense an assi,qnee of the reversion
-that is of the original covenantee 's (A's) rights under the
covenant. Although no action at law would lie, it is well
settled that a suit in equity may be maintained by the original grantee or by tlle subsequent owner of any other lot. The
prevailing theory in the American courts is to regard the
covenants as creating an equitable easement or servitude."

It is also pointed out that the covenants in the case at bar
are made applicable for a period of 20 years from July 18,
1939 (Tr., pp. 17, 18), and that time limit of "21 years from
January 1, 1927", was not held unreasonable for similar
covenants in the case of Renm, v. Whitehurst, sup,·a, 181 Va.,
at page 363.
Point 2. There llas been no substantial change in the neighborhood so as to defeat the purpo.~e of the covenants and reti·
der their enforcemen.t inequitable.

There has been no change in the residential nature of the
neighborhood within. the restricted area (Tr., p. 127) unless
it be the possible use of three dwelling houses: one for
13a the sale of antiques r.t (E. R. Shipley, Original Exhibit
No. 4); one for the manufacture of candy in its basement (Tr., p. 319); and the residence of the defendants,
which contains their real estate office. The Monroe plant,
the tourist cabins, stores, restaurant and filling stations are
all outside of Virginia Heights (Tr., pp. 89, 213, and E. R.
Shipley, Original Exhibit No. 10).
The nature of the c11anged conditions sufficient to nullify
restrictive covenants is these stated in Pomeroy's Equity
Jurisprudence (5th Ed.), Vol. 4, Sec. 1295, page 855 (1941):

io

Supreme Court of Appeals of Virginia

. "Effects of changed conditioins.-The equitable jmisdic-tion to enforce such covenants is subject to one most important limitation. It is not absolute, but is governed by
the same general rules which control the equitable relief of
specific performance of contracts. If, therefore, the restrictive covenants in deeds of lots were made with evident reference to the continuanc of the existing general condition· of
the property and its surroundings, but in the lapse· of time
there has been a complete change in the character of the
neighborhood, so as to defeat the pm·poses of the covenants
and to render their enforcement an inequitable and unjust
burden on the owner of the lots, then the equitable relief will
not be granted, and the plaintiff will he left to bis remedy at
law-for example,· if the covenants restricted tlle grantees of
lots to use for purposes of residence, and· since their execution tl1e ,vhole neighborhood had ceased to be used for such
purposes, and had been wholly given up to business, manufacturing, and the like."
Ribble's :MinQr on Real Property (2nd Ed.), Sec. 1045, pp.
1357, 1358 (1928), states this plrnse of the law as follows:
"The nature of a locality will frequently change. Fine
residential districts may gradually lose their fashionable
character and pass through the successive stages of cheap
boarding houses, small shops, mercantile establishments, or
even finally factories. Doubtless in the handsome residence
era, a landowner selling a lot adjoining his house would include restrictions in the deed, to protect his home against a
store or factory next door. If by the change of conditions,
bis house-now possibly used for business purposes-no
longer needs this residential protection, no justification is
found for restraining the use of the adjoining property.
14* Thus what *'was once a reasonable restriction, may, by
· changed circumstances,- become a grossly uureasouable
burden, causing t]1~ property restrained to lie dormant and
unprofitable.
"It follows from the very basis of these restrictions, that
when they have outlived their usefulness they should· no
longer be enforced. Thus, a court of equity will not grant
an injunction to enforce a restriction, which, though once
valid, is ·at the time of suit unreasonable and oppressive.''
And Dean Pound, in reviewing the law as to Equitable
Servitudes, 33 Harv. Law Rev. 813, 821 (1920), says:
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"It is submitted that the sound course is to hold that when
· the purpose of the restrictions can no longer be carried out
the servitude comes to an end; that the duration of the servitude is determined by its purpose. If imposed fo~ a fixed
time, it will last no longer, but it may not last so long if the
purpose becomes unattainnble in the meantime. ,vhen the
original purpose can no longer be carried out, the same rea-.
sons that established its existence are valid to establish its
termination. There is then nothing left to protect by injunction and nothing for which to award damages."
Mr. Justice Holt, speaking for this Court in Dietrick v.
Leadbetter, supra, 177 Va., ut page 177, sets forth the rule. as
follows:
"There is a fair statement of tbe rule which should govern
in such case: 'No hard and fast rule can be laid down as
to when changed conditions have defeated the purpose of restrictions, but it can be safely asserted the changes must be
so radical as practically to destroy the essential objects and
purposes of the agreement.' Rombouer v. Compton, Heights
Christian 011.tU.rch, 328 l\fo. 1, 40 S. W. (2d) 545, 553."

U8

It is submitted that in the case at bar, there is no ·such
complete change; there are no cheap boarding houses, small
shops, mercantile establishments and factories. The
15• original purpose of •the restrictive covenants is just as
reasonable and sound today as it was when the covenants were first written.
Cases on tbis subject are myriad; they are collected in the
following annotatio~s:
54 A. L. R. 812.
85 A. L. R. 985.
103 A. L. R. 734.
Counsel have found cases involving restrictions applic~ble
to individual lots and very small tracts completely surrounded
by business buildings, in which cases Courts have held that
the purpose of the restrictions was no longer attainable and
that the restrictions had outlived their usefulness. But counsel have not found a single case in which a sizeable restricted
residence sub-division, still a desirable res~dence section as
in the case at bar, was allowed to be involved by business on
the ground of the business nature of adjoining unrestricted
areas.
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As said in the case of Jameso,i v. Brown, 109 F. (2d) 830,
832 (1939):
"Some at least of the appellees bought their property for
their own use, in reliance on the covenant. It is unquestioned
that the value of their properties for the purposes which induced their purchase, i. e., their personal use and enjoyment,
,vould be seriously impaired by breach of the covenant; and
this is enough. It pleases them to live at a distance from
liquor stores. By buying property in Columbia Heights they
bought that privilege. It is no ans~ver to say they cannot
stop the sale of liquor on the "West side of 14th Street.· A
similar argument might be made against the enforcement of
almost any restrictive· covenant. All restrictions have boundaries, and no restrictions gives protectitm against what
goes on across the boundary. • ,;:, ,;:, If liquor may be sold today on the East side of 14th Street because it is sold on the
West side, tomorrow it may be sold just East of the East
side, because it is sold on the East side, and so on."

rn•

·The covenant establisl1ing the re·striction was enforced by injunction. The Court further said:

"Any covenant benefits those whose purpose it serves and
burdens those whose purposes it thwarts. That is why covenants are made, if a given plan were beneficial absolutely,
self-interest alone could be relied upon to secure conformity.
Covenants, like zoning laws, se~regate conflicting purposes
and so promote their greater satisfaction. There is room in
.Washington for those who like and for those who dislike to
live near liquor stores."
Certainly, wit11 equnl force, it may be said in the case at
bar that there is room in Bristol for those who like and for
those who dislike to live near filling stations, super-markets,
restaurants, barber shops and beauty parlors. And, certainly, with equal force, it may be said that a number of complainants in the case at bar bought their lots and homes in
reliance on the covenant, because it pleased them to live at a
distance from sucl1 establishments.
"What was said of the facts in Dietrick v. Leadbetter, su,pra,
175 Va., at page 177, is equally applicable fo the facts in the
case at bar.
"Again, it is said that. there has been such a change in local
conditions as to make the application of this covenant unnecessary and understandable. Changes consist of these tour-
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. ist homes, a furnished apartment and a duplex house, but the
essential character of the neighborhood is not changed at
all-it is still pre-eminently a residential district, although
motor traffic along Chamberlayne Avenue, due to the opening of a new primary highway to the north, has ·been greatly
augmented."
0
17e
Point 3. The zoning ordinance of tlie City of Bristol
can not divest the complainants of their right to rely
on the pre-existing covenants.
·
The restrictive covenants involved in the case at bar have
been applicable to tlle property involved since August 27,
1934 (Tr., pp. 8, 13), and are by express terms made so applicable until July 18, 1959 (Tr., pp. 17, 18). The City Council of Bristol, Virginia, on August 26, 1942, adopted an ordinance zoning Block 5 of Virginia Heights in the category
"B-1", whicb permits the following uses (C. B. Kearfott,
Original Exhibit, No. 1):
"Grocery, drug and hardware stores; meat o.r fruit markets; filling stations, restaurants; barber or beauty shops;
shoe repair shops; branch laundry and dry cleaning establishments where no laundering or cleaning to be done on the
premises; of fices; and any other retail businesses or services
which are eseeutial to the convenience of the neighboring
residents."
Does the otdinance nullify the existing restrictive· covenants against the erection of any building other than a dwelling house? Counsel have not been able to find a case in point
decided by this Court. In the case· of Clay v. Lwndreth, 186
Va. 169, decided at the January term, 1948, it was held that
the enactment of a zoning ordinance restricting property to
use for residential purposes was a defense to a suit by a
vendor against a purchaser for specific pei'formance of a contract to buy unrestricted land to be used for business purposes where the deed was not to be delivered until after the
date on which the ordinance was passed. This case does not
appear to be. in point, however, sinze the zoning ordinance
did not interfere with a pre-existing vested right.
In the case of Sprin.ger v. Gaddy, supra, 172 Va. 538, counsel conceded that the contention that zoning ordinances are
paramount to such restrictions was untenable. This Court,
the refore, did not pass on the question.
1s•
f)The point has been adju~cated, however, in other
jurisdictions, and all of these cases appear to be in ac-

oo~

.

. .
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Ludgate v. Somerville, 121 Ore. 643, 236 Pac. 1043, 54 A •.
L. R. 837 (1927).
Vorenburg v. Bunnell, 257 Mass. 399, 153 N. E. 884, 48 A.
L. R. 1431, 1436 (1926}.
.
.
_
Magnolia Petrolewm Co. v. Drawer, 183 Okla. 579, 83' Pac.
(2d) 840, 119 A. L. R. 1112, 1117 (1938).
Strau.ss v. Gi1isberg (l\Iinn.), 15 N. V{. (2d) 130, 155 A; L.
R. 1000, 1007 (1944).
Finn v. Emmaus Evangelical Lzdlzeran Church, 329 Ill.
App. 343, 68 N. E. (2d) 541 (1946):

And see the following annotations:
48 A. L. R. 1437.

54 A. L. R. 843.
We quote at length from the Court's opinion in Ludgate v.
80111,erville, supra, at ·54 A. L. R. 840, 841:
·
"There is no question tliat, the construction of a gasoline
filling statioi1 is in violation of the building restrictions in
Laurelhurst. \Vbat is the effect of the zoning ordinance
purporting to permit the operation of such business Y Does
it supersede or nullify the restrictions previously put upon
the property by those who platted it? This interesting and
important question is res integra in this state. After diligent search we have been able to find only one jurisdiction
wherein the point has been squarely passed upon. Gordon.
v. Caldwell, 235 Ill. App. 170. The zoning ordinance of Portland divides the city into four· districts. It undertakes to
place no reshiction upon single detached dwelling houses.
As stated in Sec. 2 of the ordinance, it was 'for the purpose
of regulating the location of trades and industries.
* * '
The primary object of the law, without doubt, was to prevent
the invasion of residential districts by commercial interests.
The original owner of Laurelhurst undertook to do by covenant and agreement that which is in keeping with the general legislative policy of the city. The only justification for
such exercise of the police power is that it bas some 1·ational
relation to the public health, morals, safety or general welfare. The general scheme of maintaining and perpetuating
Laurelhurst as a high class, exclusively residential district
certainly promotes the general welfare. The contractual obligations imposed upon all lot owners is not contrary
19~ to public policy. An act which so deprives a Gcitizen of
his property rights cannot be sustained under the police
,i;
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power unless the public health, comfort, or welfare demands
such enactment. It cannot well be argued that the purpose
to enjoy that which we are pleased to call home and to protect
it against the encroachment of commercial interests is inimical to public welfare. The precise question was considered
in Gordon v. Caldwell, supra, and the court said: 'Notwithi;;tanding said (zoning) ordinance the owners of said lots have
the constitutional right to make use of them in accordance
,vith such restrictions so long as they do not endanger or
threaten the safety, health, and comfort or general welfare of
the public, -» ~ 0 and the fact that said sub-division has been
so classified does not require the owners of' said lots to yield
the rig·hts secured by such covenants. "\Ve fail to see that
their enforcement in any wise contravenes public policy.'
'' Plaintiff purchased her lot in reliance upon the covenants
in her deed and had the right to expect that every other lot
owner in Laurelhurst would comply therewith. Gmssi v.
Eighth Cl11Urch· of Christ Scientist, 116 Or. 336, 241 Pac. 66.
Such is a property right of which she cannot be divested by
legislation of the character in question.
"Who is clamoring for this gasoline service station 7 Surely
not the public. No great public inconvenience will result if
consumers of gas are obliged to go 11900 feet to that part of
Sandy Boulevard to which the restrictions do not apply. True
this triangular lot, from defendant's standpoint, would make
an ideal servic estation, and, no doubt, much profit would result. However, the ·call of mammon makes no appeal to
equity. Police power is not to be exercised to thwart or
nullify lawful agreements which in no way operate to the
detriment of the public welfare.
·
''Besides Sandy Boulevard, there are other main arteries
traversing Laurelburst. If the restriction is to be removed
as to one, it may _be as to others. If the city can authorize
the operation of business within the 100-foot strip, it could
throw the entire district open to commercial nctivity. · We
conclude that the zoning ordinance has no validity so far as
it contravenes the restrictions in question.''
Point 4. The opinion, of the. Circuit Court is based on erroneous conclttSions ·of fact and law.

(1) Clu11nge(l Conditions (Tr., p. 410). This error has been
·
discussed fully under Point Two above.
(2) The complainants will ·,wt suffer irrepa.rable dani20,.. age, by f,reason, of defe11da,nts' violation of ,the restrictive cove1iant (Tr., pp. 391, 403, 411).
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There is a conflict in the opinions of the witnesses who
testified in the case at bar. Witnesses for the complainants
say the value of their property will be lowered by the defendants' action and that the erection and operation of the business structure will be detrimental to the enjoyment of their
homes. Witnesses for the defendants say that the building
proposed to be erected by the defendants will be pleasing. to
the eye, that its operation will be a convenience and that the
value of complainants' property will not be adversely affected
in dollars.
Certainly it will be of no advantage to complainants to
have the defendants' business hold out an invitation to stop
and patronize it to the heavy traffic on the highway and to
the employees of the Monroe Calculnting Machine Company.
Filling stations, a grocery store and a restaurant are available to the home owners in Virginia Heights, immediately
West of the sub-division in the unrestricted area (Tr., p. 45).
The attitude of the complainant, J. H. Williamson, as shown
by the following testimony (Tr., pp. 202, 203), is typical:

"Q. It would sometimes be a com·enience to you, would it
not, to have a place close so you wouldn't have to come to town
if you wanted sometliing in an emer~encyl
"A. No, that was one of the reasons I went out there, was
to get away from things like that.
"Q. I am speaking of the convenience of it.
"A. It wouldn't be to me.
"Q. Doesn't your wife ever run out of sugar when company is comin!? and send you to town to get iU
21 •
e, 'A. I don't remember it. We try to keep enough
su~ar, and she could go up a block further, up the bill,
and get it :iust outside of Virginia Heights.
"Q. If that did happen you could go there more conveniently, couldn't you!
"A. I. would rather not have it so convenient."
· As said in Ja.niitwn v. Brown, su.pra, "It is unquestioned that
the value of their properties for the purposes whicb induced
their purchase, i. e., their personal' use and enjoyment, would
be seriously impaired by breach of the covenant; and this
enough. It pleases them to live at a distance from liquor
stores. By buying property in Columbia Heights they bought
t.bat privilege."
(3) Tlz.e defendmits woul,d be seriousl:lf dama_qed by enforcing the restrictive covemmts (Tr., pp. 391, 411).
It is claimed by the defendants that block 5 is better suited
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"for business property than for residences. · However, it is
in the same condition now as it was when they bought it
knowing of the restriction_ on it (Tr., p. 210).
In Ludgate v. Somerville, su.pra, this is said, 54 A. L. R .
. 842:

"It may be that defendants' lot is more suitable and valuable for business purposes than for a residence, but at the.
time he purchased it in 1922, be was unquestionably aware
of the condition of which he now complains. The opinion
of the defendant and other lot owners in this district that the
1·estriction is no longer beneficial docs not deprive the plaintiff of I1er .rigllt to rely thereon. \Ve are not prepared to say
in view of the evidence that the maintenance of this part of
Laurelhurst as a residential district is of no substantial benefit
· to plaintiff. It is true that it might be more valuable for
business purposes, but there are some things in this strenuous age of commercialism that count more than cash. It is
her home.''
22•

.:.If defendants ai·e enjoined from violating their own·
covenant there is no evidence of any damage to them
other than speculative loss of profits, provided what they
have so far expended in brazen violation of the covenant,
without the benefit of legal advice, and in the face of a warning by their architect (Tr., pp. 240, 299, 300), be disregarded,
as, indeed, equity and good conscience should require. Springer v. Gaddy, supra, at pages 543, 544 of 172 Va.
(4) The complaimvnts should be left to their remedy at law
for peCU1iiary dami.ages (Tr., pp. 391, 410, 411).

· We consider the opinion of this court, speaking through
Judge Whittle, in the case of Bpilli-11,g v. Hutchesoti, supra,
111 Va. at pages 182, 183, to be a complete answer to this
erroneous conclusion:
"Lastly, it is insisted, that even though the court should
regard the projection of the bow window beyond the building line a violation of the restriction, still the chancery court
erred in awardii1g a mandatory injuuction prohibiting the encroachment and ordering an abatement of the structure. It
is said that this ruling inflicts un_necessary hardship upon
the defendant, and that the plaintiff should be left to her
remedy at law to recover damages for the breach of the covenant.

18
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"We do not concur in this contention. The parties lmve·
seen proper to embody in their deed a reasonable and usual
'-covenant to establish a building line, beyond which the grantee
is for bidden to extend the front wall of his dwelling, and he
cannot disregard such covenant (which constitutes part of the
consideration for the deed), and in answer to the demand of
the plaintiff for a mandatory injunction to abate the obstruction insist, on the theory of hardship ( a hardship of his own
creation), that the plaintiff be left to her action at law for
damages. The correct rule ip such case is clearly stated by
Lord Cairns in Doherty v. .Allman, 3 H. L. App. Oas. 720, as
follows:

.,"If purties, for valuable consideration, with their
eyes open, contract that a particular thing shall not be
done, all tllat a court of equity has to do is to say by way
of injunction that which the parties have already said by way·
of covenant, that the thin~ shall not be done, and in such case
the injunction docs nothmg more than give the sanction of.
the process of the court to that which already is the contract
between the parties. It is not, then, a question of convenience
or inconvenience, or of tbe amount of damage or injury-it
is the specific performance, by the specific performance, by
the court, of that negative bargain which the parties 'have
made, with their eyes open, between themselves.''
23""

"In 4 Pomeroy's Eq. Jnr. (3rd Eel), Sec. 1342, the author,
in discussing the subject of 'Restrictive Covenants Creating
Equitable Easements', observes: 'It has been shown that
restrictive covenants in deeds 0 0 0 limiting the use of land
in a specific manner, or prescribing a peculiar use, which
create equitable servitudes on the land, will be specifically enforced in equity by means of an injunction, not only between
the immediate parties, but also against subsequent purchasers
with notice, even when the covenants are not of the kind which
technically run with the land. The injunction in this case
is g·ianted almost as a matter of course upon a breach of the
covenant. The amount of damages, and even the fact that
the plaintiff has sustained any pecuniary damages, are wholly
immaterial. In the words of one of the ablest modern equity
judges (Sir George Jessel, M. R., in note to Leech v. Sckweder,
L. R. 9 Ch. Ap. 465): "It is clearly established by authority
that there is sufficient to justify the court in interfering, if
there has been a breach o~ the covenant, it is not for the court
but the plnintiffs to estimate the amount of damages that
arise from the injury inflicted upon them. Tbe moment that
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the. court :finds that here has been a breach of the covenant,
that is an injury, and the court has no right to measure it
·and no right to refuse to the plaintiff the specific performance of his contract, although his remedy is that which I have ·
described, namely, an injunction." ' "
.

...

.

And see. also, Springer v. Gaddy, supra, at pages 541, 542
of 172 Va.
*(5) To enforce the covenant would nullify the city
· ordinance (Tr., p .. 411).

24*>

This error ·has been fully discussed under ~oint Three
above.
CONCLUSION.
The restrictive covenants in the case at bar are obviously
part of a general plan for the deve]opment of a residential
sub-division of platted lots, containing some 266 acres; .This
sub-division is still in the process of development. There are
no buildings other than dwellµig houses in the sub-division.
The restrictive covenant sought to be enforced is · as fol- .
lows:
"5th: No store I1ouse, garage, ·filling station or other building shall be erected on any of said lots, e·xcept a dw~lling
house, together with the necessary and proper out buildings,
aud embracing among them the right to a garage for private
use.''
This restriction was prepared and inserted in all deeds by
or at the direction of the defendant; E. R. Shipley. The. defendant, Margaret V. Shipley, had both actual and constrictive knowledge of it. The city ordinance does not nullify it.
It is for the benefit of aU property owners in the sub-division,
and complainants acquired their property in reliance on it.
The case at bar does not involve a construction of the meaning or intent of the language used in a covenant as in
25• the •recent case of Schwarzchild v. W ilborne, 186 Va.
. These defend1052, and Jern,igan v. Capps, 186 Va.
ants are before a court of equity asking approval of their
admitted violation of their solemn covenant, which they made
voluntarily, fully understanding what they were doing, en- ·
tirely uninfluenced by fraud, and without accident or nristake.
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The judgment of the Circuit Court should be reversed and

a permanent injunction entered.

Respectfully submitted,
JONES, WOODWARD & MILES,

Counsel for Petitioners,
Bristol, Virginia.

I, Wm. H. Woodward, an attorney practicing in the Supreme Court of Appeals of Virginia, do certify that in my
opinion the decrees complained of in tI1e foregoing petition
for appeal are erroneous and that the same should be reviewed and reversed.
WM. H. WOODWARD,

Bristol, Virginia.
Copies of this petition were mailed on the 4th day of March,
1948, to T. C. Phillips, Esq., and Stuart Carter, Esq., coun-

sel of record for defendants in the trial court. Counsel for
petitioners adopt this petition as their opening brief. The
petition was mailed for filing to M. B. Watts, Esq., Clerk of
the Supreme Court of Appeals of Virginia, at Richmond, on
the 4th day of March, 1948.
WM. H. WOODWARD.
Received March 5, 1948.
M. -B.

vVATTS, Clerk.

April 26, 1948. Appeal awarded by the Court. - Bond $500.
M. B. W.
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RECORD
VIRGINIA:

In the Circuit Court for the City of Bristol.
F. C. Ault, P. N. Stocking, John A. Raun, Jr., E. K. Everett,

. Charlie Odum, T. E. Long, J. H. Williamson, D. B. Kelley,
J. H. Routh, Lee Bowers, C. 0. Grubb, Roy Almany, Lewis ·
B. Keesling, Jr., Elizabeth F. Huffard~ E. A. Glover, E. B.
Dutton, Mrs. C. C. Fleenor, Mrs. Roy K. Cooper, David -B.
Odum, George W. Fortner, Mr. & Mrs. Charles Lilly, Mr.
& Mrs. C. D. Smith, Claude H. Crockett, A. H. Mccroskey,
0. T. Powell, Complainants,

v.

:Margaret V. Shipley and E. R. Shipley, Love B. Rouse, Trustee, and J. Walter Wright, Defendants.
BE IT REMEMBERED, that lieretofore, to-wit, on the
20th day of October, 1947, said complainants filed in. the
Clerk's Office of said Court their bill of complaint against
said: defendants, which said bill, and the further proceedings
had in said cause, are in the following words and figures, towit:
BILL.
Filed October 20, 1947.
To the Honorable Walter H. Robertson, Judge of sai4 Court:
Your complainants, F. C. Ault, P. N. Stocking,
page 2 } John A. Raun, Jr.,· E. K. Everett, Charlie Odum,
T. E. Long, J. H. Williamson, D. B. Kelley, J. H.
Routh, Lee Bowers, C. 0. Grubb, Roy Almany, Lewis B.
Keesling, Jr., Elizabeth F. Huffard, E. A. Glover, E. B. Dutton, Mrs. C. C. Fleenor, Mrs. Roy K. Cooper, David B. Odum,
George W. Fortner, Mr. & Mrs. Charlie Lilly, Mr. & Mrs.
C. D. Smith, Claude H. Crockett, AH. Mccroskey, and O. T.
Powell, respectfully represent:
·

'!
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(1) Your complainants are each an owner of one or more
lots in the Virginia Heights Addition to the City of Bristol,
Virginia, which is a residential subdivision which was brought
into the corporate limits of the City of Bristol, Virginia, by
annexation in the year 1942.
(2) The lots or parcels of land owned by all your complainants were originally a part of a tract or parcel of land known
as the Read Farm, which. was situated in Goodson Magisterial District; Washington County, adjacent to the corporate
limits of the. City of Bristol, Virginia, and said lands were
included in. the annexation to the City of Bristol, Virginia;jn
1942; that on the 27th day of Aug'USt, 1934, by deed of that
date, recorded in the Office of: the Clerk of the Circuit Court
of .Washington County, Virginia, in Deed Book 153, page 1817
Elizabeth S. Read, widow, and owner of· the said Read farm,
conveyed the unsold portion of the said farm to Elma Ship..:.
ley, a certified copy of said deed being attached hereto
marked "Exhibit A" and made a part of this bill. The said
deed contains the following covenants and building 1·estrietions:
7

page 3 ~

"It is further agreed· that tliis conveyance is
made upon t4e following conditions and building ,
restrictions and which are hereby made covenants: running
with the land, and binding upon tl1e purchaser, her heirs and
assigns, for a period of twenty years from this day:
''1st: Said property is not to be sold or leased to any person of African descent.
·
"2nd: No dwelling house erected on any lot fronting on
Lee Highway is to cost less than $3,500.00. No dwelling house
fronting on any street other than Lee Highway is to cost less
than $1,500.00.
"3rd: No dwelling house, private garage, or other out
buildin~ is to be built closer than 75 feet to the street line· in
front or same. .
. .
"4th: Not, more than one dwelling house is to be built on ,
any one lot, but all necessary and proper out houses may be
built in connection· with such dwelling house.
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· "5th: No store house, garage, filling station, or any other
building shall be erected 01i any of said lots, except a dwelling house, together with the necessary and proper out build-.
ings, and embracing among them the right to a garage for
private use.
"The foregoing conditions and building restrictions are to
be embraced in all deeds made by said party to platted lots
in said Read Farm Addition. .
"It is further agreed that all purchasers of lots already
sold, their heirs and assih,.ns, are to have the right to use
streets- and alleys shown upon the plats of said Read Farm
above referred to and also the right to connect with and use
any water lines, sewer lines, telephone, gas and electrical
lines which may be hereafter constructed in the subdivision
of said Read Farm for the benefit of lot owners.''

{3) That subsequent thereto the said Elma Shipley conveyed the said Read Farm to Shipley Land Company by deed
of record in the Clerk's Office of the Circuit Court of Washington County, in Deed Book 161, page 289, a copy
page 4 ~ of which deed is attached hereto, marked "Exhibit
"B" and made a p·art of this bill. Out of this parcel
of land, by deed dated July 18, 1939, of record in Deed Book
177·, page 416, Clerk's Office Circuit Court of Washington
County, Virginia, Shipley Land Company, Incorporated, conveyed to Garland H. Shipley, lots 1, 2, 3, 8, 9 and 10 in Block 11,
and lots 1, 2, 3, 4, 5, 6, 7, 8 and 9 in Block 5 of the Virginia
Heights Addition, a certified copy of which deed is hereto
attached and made a part hereof, marked "Exhibit C".
(4) At the time of all of the aforesaid conveyances that
portion of said Virginia Heights Addition known as Block 5
was included in various plats of the said area and on Qctober
5, 1939, the said Shipley Land Company made au additional
plat of said Virginia Heights Addition known as Map No. 4,
a copy of which is attached and made a part of this bill.
.
(5) On October 17, 1945, the said Garland H. Shipley and
wife conveyed to the defendant, Margaret V. Shipley, by
deed of record in the office of the Clerk of the Corporation
Court for the City of Bristol, Virginia, Deed Book 72, page
312, lots 1, 2, 3, 8, 9, 10 in Block 11, and lots 1, 2, 3, 4, 5, 6, 7,
8 and 9 in' Block 5, and lots 2 and 3 in Block 7, as shown by
said Map No. 4 of Virginia Heights Addition, dated October
· 5, 1939, a certified copy of said deed is attached hereto and
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marked "Exhibit D" and made a part hereof. The said deed
contains the following pnrngrapli:
.
"It is further understood that this conveyance is made
subject to the conditions and building restrictions as set forth
in all recorded deeds to platted lots in said Virginia Heights
Addition.''

(6) That the aforesaid Virginia Heigllts Addipage 5 ~ tion was planned, platted and laid off as a residen,
tial section and was well adapted for. subclivision
into desirable lots for residential purposes and that the covenants, conditions and restrictions contained in the deed from
Elizabeth S. Read to Elma Shipley, dated August 27, 1934,
filed as "Exhibit A" herewith, have been embodied either in
terms or by reference in all the deeds to all the lots in the
Virginia Heights Addition, including the many deeds and
conveyances made to these complainants, all of which was
· done in the furtherance of such plan for the development of
said Virginia Heights Addition as a section· devoted exclusively to the establishment of homes and residences. Hundreds of lots were conveved by deeds containing such restrictions and executed by Shipley Land Company, Incorporated,
of which corporation E. R. Shipley, one of the defendants,
was President, and of which corporation the other defendant herein was an officer and director.
(7) The defendant. l\fargaret V. Shipley and her husband
and agent, E. R. Shipley, have begun the erection and construction of a filling- station and store building on lots 1, 2, 3,
4. 5, 6, 7, 8, and 9, Block 5 of the said Virginia Heights Addition, in violation of the said covenants and conditions contained in the said deed to the defendant, Marg·aret V. Shipley, and in violation of the covenants and conditions and
building restrictions contained in the chain of title of the said
property to the defendant and that they intended to also construct on the said lots a drug store, barber shop, beauty parlor and probably a theater and other business buildings, all
in violution of said covenants and restrictions, and particutarly in violation of the said restriction, to-wit:
~

"No store house, garage, filling station or any
other building shall be erected on any of said lots
except a dwelling house, together with the necessary and
proper out buildings and embracing among them the right to
a garage for private use."
page 6

)
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Your complainants allege that the said construction of a
:filling station is now in progress and that by registered letter
dated October 10, 1947, and received by the defendant, Margaret V. Shipley, on October 13, 1947,. your complainants
called the restrictive covenants herninabove set forth to the
attention of the said defendants but they have continued with
'Said construction in violation and in breach of the covenants
and conditions above set forth.
(8) That the complainants acquired their properties for
residence purposes in a subdivision which by the uniform restrictions above referred to was to be devoted to residences
only, without encroachment of business or industrial establishments and the breach of said ·covenants, conditions and
restrictions by the said Margaret V. Shipley and E. R. Shipley has caused and will cause .your complainants, as owners
of land situate in the Virginia Heigl1ts Addition, irreparable
damage for which your complainants cannot be adequately
compensated by law.
(9) Complainants further allege that the said Margaret V.
Shipley and E. R. Shipley conveyed said property, including
lots 1, 2, 3, 4. 5, 6, 7, 8, 9, Block 5, Vh·ginia Heights Addition
to Love B. Rouse, Trustee, by deed of' trust dated September 9, 1947, recorded in Deed Book 78, page 327, Clerk's Office, Bristol, Virginia, to secure to .J. Walter Wright, a note
in the amount of $30,000.00, due on or before 18 months after
date.
page 7 }

'\VHEREFORE, your complainants being without
remedy save in a Court of Equity where such matters are properly cognizable, pray that tliey be given leave
to file this bill and that Love B. Rouse, Trustee, J. Walter
·wright and Margaret V. Shipley and E. R. Shipley be made
parties defendant to this bill and required to answer the
same, but not under oath, answer under oath being expressly
waived; that proper process issue; that the said defendants
Margaret V. Shipley and E. R. Shipley be enjoined from the
erection of any store house, garage, filling station or any ~ther
building except a dwelling house on the property owned by
the said defendants or either of them, and particularly on
lots 1, 2, 3, 4, 5, 6, 7, 8, 9 in Block 5 in Virginia Heights Addition, and that they be required by mandatory injunction
within such reasonable time as the Court may fix, to comply
with the said covenants, restrictions and conditions by converting or changing the structures now under construction
into a dwelling house or to abandon the same entirely, and to
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othei:wise comply therewith; and that your complainants
may have such other and further relief as to equity may
seem meet or the. nature of the case may require.

page 8

~

F. C. AULT,
P. N. STOCKING,
JOHN A. RAUN, JR.,
E. K. EVERETT,
CHARLES ODUM,
T. E. LONG,
J. H. WILLIAMSON,
D. B. KELLEY,
J. H. ROUTH,
LEE BOW.l!,RS,
C. 0. GRUBB,
ROY ALMA.NY,
LEWIS B. KEESLING, ,JR.,
ELIZABETH l!,. HUFFARD,
E. A. GLOVER,
E. B. DUTTON,
MRS. C. C. FLEENOR,
MRS. ROY K. COOPER,
DAVID B. ODUM,
GEORGE ,v. FORTNER,
MR. & MRS. CHARLIE LILLY,
MR. 8r, MRS. C. D. SMITH,
CLAUDE H. CROCKETT;
A.H. l\IcCROSKEY,
0. T. PO\VELL.

JONES & WOODWARD,
Counsel for Complainants.
(Affidavit)
EXHIBIT A.
THIS DEED made and entered into this the 27th day of
August, 1934, between Elizabeth S. Read (widow), party of
the first part, and Elma Shipley, party of the second part,
WITNESSETH: That for and in considemtion of the said
. second party hereby expressly assuming the unpaid balance
on a certain deed of trust against the property herein conveyed, executed by Lee Heights Corporation to Kirkpatrick
& Burke, Trustees, dated Feb. 17, 1926, and of record in D.
B. 117, pg. 175, in the Clerk's Office of Washington County,
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Va., (which deed of trust is now being refinanced by the said
second party and new deed of trust is this day being executed
by the said second party to the said Kirkpatrick & Burke, .
Trustees, covering the balance on same and renewal charge),
and in further consideration of the sum of $7500.00 evidenced
by the note of the said second party this day exepage 9 } cuted to the said first party, payable three years
after date and bearing interest from date, payable
semi-annually, and secured by deed of trust of even date exe-_
.cuted by the said second party to H. G. Lavinder, Trustee,
whic~ deed of trust is to be a second lien on said property,
that is subject and subordinate to said deed of trust this day
being executed to the said Kirkpatrick & Burke, Trustees, .
the said party of the first part does grant and convey unto
the said second party, a certain tract of land situate in Goodson District of )Vashington County, Va., lying No1'th and
vVest of the N. & W. Railway and North of the City of Bristol, Va., and being a part of the tract of land conveyed by
Samuel Read and ,vife to Lee Long by deed dated Jan. 10,
1923, and of record in D. B. 103, pg. 445 in said Clerk's Office, and afterwards conveyed by the said Lee Long and wife
to Lee Heights Corp., by deed dated Aug. 11, 1923, and of
record in D. B. 112, pg. 115, containing 266.4 acres, more or
less, and described as follows:
BEGINNING at tlle ,vest line of the right-of-way of the
Norfolk & )Vestern Railway at a point marked by a railway
iron, and running thence along the old line between the Read
and :Millard lands N. 38 54 vV. 948 feet to a lynn and Spanish oak; thence S. 88 07 W 2,356 ft. to a stake in the' East
side of the old Bottles or :Mumpo\ver road; thence N 8 14 E ·
1156 f ect to a stake on a hill side on the East side of said
road formerly the location of a double white oak stump;
- thence N 41 E 705 feet to a stake; formerly a black oak
stump; thence along the road N 3 30 \V 710 feet to a stake in
the middle of the road; thence leaving the old line
page 10 } and with the middle of the road N 41. 30- E 216.2
feet; N 11 49 E 298 feet; N 8 18 E 298 feet; N 9
46 E 321.6 feet, more or less, to a stake in the middle of
the road on the old line between the Read Farm and the Joseph
Smith farm; thence with said. line approximately N 68 22 E
905 feet, more or less, to a stake corner between Read land
and the Joseph Smith land; thence S 49 30 E 1215 feet to a
double poplar on the side of a hill and ridge, corner to the
. Read and Smith lands; thence S 66 30 E 1945 feet to a lf:l,rge
gum on ~ hillside, corner between the Read and Smith lands;

28

Supreme Court of' Appeals of Virginia

thence S 83 35 E 630 feet to the West line of the Norfolk &
Western Railway rig·ht-of-,vay; corner between the Read and
W. F. Daniel lands; thence along the West side of the Norfolk & Western Railway right-of-way S 41 W 765 feet; S 42
45 W 300 feet; S 45 29 W 225 feet; S 48 53 )V 447 feet, S 51
08 W 257 feet; S 48 38 vV 197 feet; S 41 07 W 195 feet; S
32 54 W. 194 feet; S 25 00 vV 195 feet; S 17 03 W feet; S 8
15 W 305 feet; S 8 46 )V 94 feet; S ~ 30 W about 125 feet to
:the point of beginning, and being that part of the tract of
land conveyed to the said first party by Lee Heights Corp.,
py deed dated Aug. 15, 1933, and of record in D. B. 148 pg.
202 in said Clerk's Office, lying North and West of the N. &
1N. Railway, hut there is expressly excepted from
page 11 ~ this conveyance the following lots of land:
· 1st: A tract of land containing one acre more or less heretofore conveyed on· or about Aug. 23, 1926, by the Lee Heights
·
Gorp., to the N. & W. Railway Co.
2d: A 100 foot strip of land running through the above
boundary heretofore conveyed by said Lee Heights Corp., to
the Co:rµmonwealth of Virginia, on or about Jan. 16, 1929, as
a right-of-way for tl1e Lee Highway.
· 3d: The f'ollowing lots of land as shown on maps of the
Read Farm made by]'. P. Spaulding, C. E; and W. B. Addington, C. E. and duly of record in said Clerk's Office heretofore conveyed off by the said first party to various parties
by deeds bear.ing various dates: .
Lots 1, 2, 3, 4, 5 and 6 in· Block 8;
Lots 6, 9, 10, 11, 12, 13, 14 and 17 in Block 7;
Lots 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
23 24, la, and 1-b in Block 6;
Lots 8, 9, 10, 11, 12, 13 (14 and 15 fronting on Lee Highway) 1-a and 2:a (14 and 15 fronting on Overhill Road), 16,
17, 18, 19, 20, 21, 22, and 23 in Block 2;
. Lots 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16 and 19 in
Block 3;
Lots 1, .2, 3, 4, 5, 6, 7, 8, 9, 10 and 11 in Block 4.
1t is the intention by this deed to convey to the second
party all the land conveyed to the said first party by said
deed of Aug. 15, 1933, from Lee Heights Corp. lying on the
North and West side of said N. & W. Railway and
page 12 ~ now remaining unsold, whether einbraced in the
above description or not, and regardless of the
acreage, thi~ sale being by the boundary and not by the acre.
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To have and to hold said tract of land, together with all
improvements thereon and appurtenances thereunto in any
wise belonging, unto the said party, her lawful heirs and as..
signs, in fee simple forever.
It is agreed that this conveyance is made with covenants
of general warranty and against all encumbrances, except as
to .said deed of trust of Feb. 17, 1926, above referred to, and ·
which is assumed by the said second party, and except also
that second party is to pay all taxes against said property
for the year 1934.
·
It is further agreed that said first party hereby reserves
the right to get fire wood from the tract of land herein conveyed for her domestic use at lier· home on the Bluff City
Pike in Sullivan County, Tenn., until the balance due on said
property as represented by tl1e deeds of trust above referred
to has been fully paid.
Said first party also hereby reserves the right to use for
agricultural purposes, rent fee, the tract of land on the East
and South side of said Lee Highway containing six acres,
more or less, now being cultivated by her, and also a tract
of land containing· eig·ht acres on the North and West side
of said pike the location to be designated by said second party
until said land is sold by the said second party or sold under
either of said trusts, said first party to give immediate possession of such part of said two tracts that may be sold at
any time.
It is further agreed that said second party shall not have
· the right to cut or remove any growing timber
page 13 ~ from said land, or to do imytliing to damage said
land in any way until the balance of the purchase
price is fully paid, except that said second party shall have
the right to remove any growing timber necessary in building streets in the subdivision of said land and in cleaning up
said land, but not to damage any building site.
It is further agreed that this conveyance is made upon the
following conditions and building restrictions and which are
hereby made covenants running with the land, and binding
upon the purchaser, 11er heirs and assigns, for a period of
twenty years from this day:
1st: Said property is not to be sold or leased to any person of African descent.
2d: No dwelling house erected on any lot fronting on Lee
Highway is to cost less than $3,500.00. No dwelling house
fronting on any street other than Lee Highway is to cost less
tl}an $1,500.00.
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· 3rd: No dwelling house, private garage, or other out building is to be built cl~ser than 75 feet to the street line in front
of same.
,, , 4th: Not more than one dwelling house is to be built on
· any one lot, but all necessary and proper out houses may be
built in connection with such dwelling house.
5th: No store house, garage, filling station, or any other
building sbull be erected on any of said lots, except a dwelling house, together with the necessary nncl proper out buildings, and embracing among them the right to a garage for
private use.
1

•

The foregoing conditions and building restrictions are to
be embraced in all deeds made by said second party to platted
lots in said Read Farm Addition.
page 14 ~ It is further agreed that all purchasers of lots
already sold, their heirs and assig11s, are to have
the right to use all streets and alleys shown upon the plats
of said Read Farm above refer'red to and also the right to
connect with and use any water lines, sewer lines, telephone,
gas and electric lines which may be hcreaf ter constructed in
the subdivision of said Read Farm for the benefit of lot
owners.
IN "WITNESS "WHEREOF, the said party of the first part
has placed hereunto her hand and seal this the day and year
first above written.
ELIZABETH S. READ.

(Seal)

EXHIBIT B.
THIS DEED made and entered into this the 9th day of
January, 1936, between Elma Shipley (single), party of the
first part, and Shipley Land Company, Inc., a Virginia Corporation, party of the second part,
,v1TNESSETH: That for a valuable consideration in
haud paid, the receipt of whicll in full is hereby acknowledged
by the said first party, arid in further consideration of said
second pa1·ty hereby expressly assuming the payment of two
deeds of trust against the property herein conveyed, executed by the said first party and both dated Aug. 27, 1934,
one of said trusts being to Kirkpatrick & Burks, Trustees,
for $16,619.00 and the other to H. G. Lavinder, Trustee, fbr
$7,500.00, both of said tr~sts being recorded ·in tl}e Olerk 1s
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Office of ,vashington County, Va., payable as
page 15 } therein shown and bearing interest from date, payable semi-annually, which interest is also assumed
by the said second party, tho said party of the first part does
grant and convey unto tlie said second party, a certain tract
of land situate in Goodson District of Washington County,
Va., lying North and ,vest of the N. & W. Railway and near
the City of Bristol, Va., containing 266.4 acres and described
as follows:
. BEGINNING at the West line of tlle right-of-way of tho
Norfolk and We!'!tern Railway at a point marked by a railway iron, and running thence along the old line between the
Read and :Millard lµncls N 38 54 W 948 feet to a lynn and
Spanish ·oak; thence S 88 07 Vv 2356 ft. to a stake in the East
side of the old Bottles or l\Iumpower road; thence N 8 14 E
1156 ft. to a stake on a hill side on the East side of said road
formerly the location of a double white oak stump; thence
N 41 E 705 feet to a stake; formerly a black oak stump;
thence along the road :N 3 30 \V 715 ft. to a stake in the middle
of tl1e road; thence leaving the old line and with the middle
of the road N 41 30 E 216.2 feet, N 11 49 E 298 feet; N 8 18
E 298 ft. N 9 46 E 321.6 feet, more or less, to a stake in the
middle of the road on the old line between the Read Farm
aud the Joseph Smith farm; thence with said line approximately N 68 22 E 905 ft., more or less, to a stake corner of
Rend & Smith land, thence S 49 30 E 1215 ft. to a double
poplar on the side of a hill and ridge, corner to the Read
and Smith lands; thence S 66 30 E 1945 feet to a large gum
on a hillside, corner between the Read and Smith lands;
thence S 83 35 E 630 ft. to the West line of the Norfolk &
Western Ry. right-of-way, corner between the Rend and "\V.
F. Daniel lands; thence along the. ,vest si<le of the Norfolk .
& Western Ry. right-of-way S 41
765 ft; S 42
page 16 ~ 45
300 feet, S 45 29 W 225 ft; S 48 53 W 447
feet, S 51 08
257 ft. S 48 38 W 197 feet; S 41
07
195 ft., S 32 54 W 194 ft. S 25 00 W 195 ft. S 17 03 W
194 ft. S 8 15 ·w 305 feet, S 8 46 W 94 feet, S 8 30 W about
125 ft. to the point of beg·inning, and being tho same tract
of land conveyed to the said first party by Elizabeth S. Read
by deed dated 4-ug. 27, 1934, and of record in D. B. 153 pg.
81 in said Clerk's Office, but there is excepted from tbis conveyance all the lots excepted in said deed of Aug. 27, 1934,
from the said Elizabeth S. Road, as well as all other lots
which the said :first party has since sold off as shown by
deeds duly of record in said Clerk's Of.fice, this conveyance
embracing all the land conveyed to the said first party by
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.the said Elizabeth S. Read by deed of Aug. 27, 1934, less the
lots heretofore sold off.
To have and to hold said tract of land, together with all
improvoments and appurtenances thereunto belonging, urito
the said second party, its successors and assigns, in fee simple
·
forever.
·
It is agreed that this conveyance is made with covenants
of general warranty and against all encumbrances, except
as to said two deeds of trust herein assumed, and except also
that said second party is to pay all taxes against said property for the years 1934, 1935 and 1936.
IN WITNESS WHEREOF the party of the first pai·t has
placed hereunto her hand and seal this the day and year
first above written.
·
ELMA SHIPLEY.
page 17

~

(Seal)

EXHIBIT C.

THIS DEED made and entered into this the 18th day of
July, 1939, between Shipley Land Company, Inc., party of
the first part, and Garland Shipley, party of the second part,
WITNESSETH: That for and in consideration of the sum
of $5.00 cash in hand paid, the receipt ~f which is hereby· ac'knowledged, and the assumption of the sum of $2,000.00 on a
certain deed of trust executed by the party of the first part
to Kirkpatrick & Howell, Trustees, which trust is of record
in the Clerk's Office at Abingdon, Va., the party of the first
part does grant, transfer and convey unto the said second
party the following described lots or parcels of land located
in Virginia Heights Addition to Bristol, Va., as shown by
map which is of record in the Clerk's Office of Washington
County, Va., and described as follows:
Being lots Nos. 1 to 9 inclusive in Bl. 5 and lots 1 to 14
inclusive in Bl. 11, and being a part of the same land conveyed to the party of the first part by Elma Shipley by cleecl
dated J'an. 9, 1936, and of record in D. B. 161 pg. 289 in the
Clerk's Office of Washington County, Va., and being a part
of what was formerly known as the Read Farm.
TO HAVE AND TO HOLD said lots of land, together with
all improvements thereon and appurtenances thereunto in
any wise belonging, unto the said second party, his lawful
heirs and assigns, in fee simple forever.
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It is agreed that this conveyance is made with covenants
of general warranty and against all encumbrances, except

as

to said deed of trust herein assumed.
page 18} It is further agreed that this conveyance.is made
upon the following conditions and building re:.
strictions, and which are hereby made covenants running with
the land and binding upon the purchaser, his heirs and assigns, for a period of twenty years from this day, to-wit,
1st: Said property is not to l;>e sold or leased to any person of African descent.
2d: No dwelling house erected on any lot fronting on Lee,
Highway is to cost less than $3,500.00. No dwelling house
f routing on any street .other than Lee Higlnvay is to cost less
than $1,500.00.
3d: No dwelling house, private garage, or other out building is to be built closer than 75 ft. to the street line in front
of same.
4th-: Not more than on~ dwelling house is to be built on
nny one lot, but all necessary and proper out houses may be
built in connection with such dwelling house.
5th: No store house, garage, filling station or other building shall be erected on any of said lots except a dwelling
house together with the necessary and proper out buildings,
and embracing among them the right to a garage for private
use.
The foregoing conditions and building restrictions are to
be embraced in all deeds made by the said first party to
platted lots in said Virginia Heights Addition.
IN WITNESS WHEREOF the said party of the first part
has caused its name to be signed l1ereunto by its duly authorized President, with its corporate seal atpage 19 } tached, duly attested by its Secretary this the day
and year first above written.
SHIPLEY LAND COMPANY, INC.
By E. R. SHIPLEY, President.
(Shipley Land Company,
Incorporated, Seal)
Attest:
ELMA SHIPLEY McCLELLAN, Secretary.
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EXHIBIT D.

THIS DEED made and entered into this the 17th day of
October, 1945, between Garland H. Shipley and Dana Shipley, his wife, parties of the first part, and :Margaret V. Shipley, party of the second part,
WITNESSETH: That for a valuable consideration cash
in band paid, the receipt of which in full is hereby acknowledged, the said parties of the first part do g1·ant and convey
unto the said second party the following described lots of
land situate in Bristol, Va., formerly in ·washington County,
Va., to-wit:
Being lots 1, 2, 3, 8, 9, and 10 in Bl. 11; Lots 1, 2, 3, 4, 5,
6, 7, 8 and 9 in Bl. 5, and lots 2 and 3 in Bl. 17 as shown on
ma·p No. 4 of the Virginia Heights Addition to Bristol, Va. 1
dated Oct. 5, 1939, and all of these lots except lots 2 and 3
in Bl. 17 being a part of the property conveyed to the said
Garland H. Shipley by the Shipley Land Co. by deed dated
the 18th day of July, 1939, and of record in D. B. 177 pg.
416 in the Clerk's Office of Washington County, Va. and lots
2 and 3 in Bl. 17 being the same conveyed to the said Garland H. Shipley by L. E. Sharp and wife by deed duly of
record in the Clerk's Office at Bristol, Va.
TO HA VE Ai~D TO HOLD said lots of land, together with
. all improvements thereon and appurtenances therepage 20 ~ unto in any wise belonging unto the said second
party; her lawful heirs and assigns, in fee simpl~
forever.
It is agreed that this conveyance is made with covenants
of general warranty and against all encumbrances, all taxes
for 1945 to be paid by the said second party.
It is fm·ther unde.rstood that this conveyance is made subject .to the conditions and building restrictions as set forth
in ull recorded deeds to platted lots in said Virginia Heights
Addition.
IN "WITNESS "WHEREOF the said parties of the first
part have placed hereunto ·their hands and seals this the day ·
aud year first above written.

.

· GARLAND H. SHIPLEY
DANA SHIPLEY
(U.S. Int Rev Stps $2.20)

(Seal)
(Seal)
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page 21} PRELIMINARY INJUNCTION DECREE.
Entered October 18, 1947.
On motion of the complainants an injunction is awarded
against the defendants, Margaret V. Shipley and E. R. Shipley, restraining and prohibiting the said defendants, their
agents, employees and servants from erecting any store
house, garage, filling station or any other buildings, except
a dwelling house, together with the necessary and proper out
buildings and embracing among them a right to a garage for
private use, on any property owned by the said defendants
or either of them, within the Virginia Heights Addition to
Bristol, Virginia, and particularly on lots 1, 2, 3, 4, 5, 6, 7,
8, and 9 in Block 5 of the said Virginia Heig·hts Addition,
for a period of 60 days from this date.
.
But the complainants shall not have the benefit-of this order
until they, or some one of them, shall have entered into bond
before the Clerk of this Court with good security to be approved by said Clerk, in the penalty of $2,500.00, conditioned
to answer all costs and damages which may be awarded against them in case this injunction shall be dissolved..

•
Filed October 30, 19~7.
The joint and separate answer of Margaret V. Shipley.
and E. R. Shipley to a bill of complaint exhibited against
them, and others, in said court.
page 22 }

For answer to said bill of complaint, or to so
much thereof as these respondents are advised it
is material they should answer, these respondents· answer
and say:
ONE. The allegations of paragraph One of said bill of
complaint are neither admitted nor denied but strict. proof
thereof is demanded.
.
TWO. These respondents admit the allegation of paragraph Two and admit the execution and delivery of said deed
dated August 27, U)34, from Elizabeth S. Read, widow, to
Elma Shipley; but these respondents say that. the restrictive
covenants contained in said deed were expressly stated to
be operative only for a term of twenty years from the date
of said deed, and that their validity and force will expire on
August 27, 1954.
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These respondents say that a court of equity will not and
ought not to enforce said restrictive covenants for the reason
that said Elizabeth S. Read is not complaining and is not
asking for their enforcement and for the further reason that,
since the execution of said deed, there has been a substantial
change in the character of the neighborhood of Block No. 5,
because a large industrial plant, wllich will employ from 400
to 700 persons, has been erected near and south of Block No.
5 and separated from it only by the railway company's right
of way and respondent, Margaret V. Shipley, has donated a
right of way seventy (70) feet in width, known as Valley
.
Drive, from the Lee Highway through Block No.
page 23 ~ 5 for said right of way, and an under-pass has
· been constructed under the railway tracks and a
road is being constructed along Valley Drive; n substantial
business is now being operated just· across the l1ighway and
near Block No. 5 known as Eastman's Antique Shop; and
west of .Block No. 5, and on the south side of the highway, a
large tabernacle has been erected for religious services, and
beyond it and along the highway the frontage of said highway is practically filled with filling stations and business
structures. Respondents further say tllat Block No. 5 is situated between two hills so that tlle buildings to be erected by
these respondents will be invisible from most of the complainant~' residences.
THREE. The allegations of paragraph Three are admitted
but these respondents say that Elma Shipley is not complaining about the violations of the restrictions contained in
said deed and has waived the same.
FOUR. The allegations of paragraph Four are admitted.
FIVE. The allegations of paragraph Five are admitted.
SIX. For answer to paragraph No. Six, tllese respondents
say that it was intended that the larger portion of Virginia
Heights· addition should be a residential section and that
said restrictions have been embodied either in terms or by
reference in all the deeds to all the lots. in said section, but
these respondents deny that it was intended and planned
that all of said addition should be used exclusively for resi. dances; on the contrary, t-hese respondents, who have been
··
mostly responsible for the development of said
page 24 ~ addition, have always intended to use at least a
·
portion of Block No. 5 for business purposes, because it is peculiarly adapted to business purposes by reason of the topography of the land, and is not particularly
suitable for residences. Block No. 5 is situated between two
wooded bills and between the Lee Highway and the rail-
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road and is a valley which is subject to being flooded with
water so that it is not desirable property for residences.
SEVEN. For answer to paragraph No. Seven, these respondents say that they have begun the erection and construction of a store building to be used as a "Super Marlcet v, with parking space for automobiles. Said building is
to be one story, of brick construction, with concrete foundation, neat and presentable, so that there can be no reasonable
objection to its appearance. Said building will serve a great
need of the residents of Virginia Heights addition because it
will make available to them, at a convenient distance and with
ample and convenient parking space for automobiles, a place
for the purchase of groceries, and enable them to avoid a
trip to tbe city for that purpose, with its crowds, and its restricted and sometimes unavailable parking space for their
automobiles. These respondents expect at a later date to
construct an additional building to be used as a filling station and other businesses. These. respondents say that all
of said buildings will be of expensive construction, neat and
presentable. in appearance and will be an asset to the community hoth from its practical and aesthetic anO'les.
EIGHT. These respondents deny that the buildings which
they propose to erect and construct will cause the complainants irreparable damage and deny that said buildpage 25 } iugs will cause the complainants any damage whatever, but, on th~ contrary, said buildings will be
an asset to complainants and their properties.
NINE. The allegations of paragraph No. Nine are admitted.
TEN. For further answer to said bill of complaint, these
respondents say tl1at by ·reason of the unprecedented changes
in the area and neighborhood of Block No. 5, it would be
inequitable for tlle court to enjoin these respondents. Your
respondents undertook in 1934 the development of the Read
farm, then situated near the corporate limits of the City of
Bristol. At that time the Read farm was a large undeveloped
area, containing 266.4 acres, .more or less, used principally
as farm land. Your respondents, in the face of great difficulties developed most of this area into a desirable residential section. Your respondents believed that it would be a
slow and difficult task to sell residential lots lying outside
the corporate limi~s because persons purchasing lots outside
the city would not have the advantages of city residents in
that they would not have fire, and police protection, streets,
sewers and water. At a considerable expense, your respondents built streets, water lines, and provided a source of water
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which the city refused at the time to offer the _residents of
this area. Overcoming · these difficulties your respondents.
developed Virginia Heights. Your respondents at that time
believed that it would take at least twenty years to develop
this area and for this reason placed certain building · restrictions on lots in Virghiia Heights intending.
page 26 ~ them to be operative for a period of twenty years
from 1934.
This area grew slowly in the early years, but by 1941 the
area had developed considerably, and at that time the city ·
of Bristol, against the vigorous p1·otest of Virginia Heights
residents, annexed this area. The court hearing the annexation proceeding reached the unanimous conclusion that this
area should be annexed to the city of Bristol and in the course
of its opinion said:
"'Vhen we view the evidence in this case in the light of the
statute and in the light of the decisions of the Supreme Court,
endeavoring as best we can to reach that· conclusion which
. will best promote the future progress of the state, the County
and the City, we have reached the unanimous conclusion that
the lines of the corporate limits of the city should be extended
and established on what has been designated as the second.
alternate line on the map filed by the plaintiff.''
Thus the city of Bristol took over the entire area of Virginia Heights addition including the streets, water system,
and other valuable improvements, which were constructed at
' great expense and great sacrifice by your respondents. The
work of developing this area by your respondents was so well
done that the city of Bristol bas, since the annexation, found
that it was unnecessary to expend much additional money in
street maintenance, water lines, sewers, etc.
Furthermore the recent war known as World War II caused
a rapid development of Bristol and the area of Virginia
Heights, because of the increased activity occasioned by war
industries.
page 27 ~ Your respondents would further show that during the year 1942, and some time prior thet·eto,
and exhaustive study was conducted in the city· of Bristol
with the idea of zoning every area of the territory embraced
in the city of Bristol. After careful study by men expert in
city planning the area at the intersection of Valley Drive and
Lee Highway was set aside as a B 1 District permitting
neighborhood shopping·. This zoning ordinance was adopted
by the Bristol City Council on August 26th, 1942.
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During the year 1946 the city of Bristol was successful in
securing a factory of the l\fonroe Calculating Machine Com-·
pany, Inc., estimated to cost one million dollars, which plant
was located within 1,000 feet of the site where your respondents propose to construct a modern, neat and presentable
neighborhood shopping center. This factory ·was placed on
a part of the original Read Farm, which area was originally
zoned as R 1, but a sufficient area was rezoned to accommodate this factory adjacent to Virginia Heights, as an M 1
area.
.
Your respondents would further show that upon the construction of said Monroe plant adjacent to your respondents
property, the city council of Bristol saw fit to inaugurate and
begin the development of the so-called "Outer Loop Drive",
for the purpose of alleviating the great congestion· of traffic
in the city. Thus far tho city has spent a considerable sum
of money in building certain portions of the "Outer Loop
Drive". Your respondents, at the request of the city of Bristol, donated a right of way through Block No. 5
page 28 ~ and which is an important link in the '' Outer Loop
Drive" running beside the proposed shopping center.
In order to make Virginia Heights a more desirable resi-·
dential section of Bristol, and to accommodate the residents
of _this section, your respondents secured a building permit
from the cit~· of Bristol, a copy of which is exhibited herewith and made a part of this answer; your \'espondents employed a reputable architect to draw plans for a desirable
shopping center, a · prospectus of which shopping center is
filed with this answer and made a part thereof.
Your respondents would further show that in 1935 the
daughter of your respondents, to-wit, Elma ·Shipley, now
Elma Shipley McClellan, sold a _desirable building site to
Ruth Eastmen, which site is across Lee Highway from the
proposed Shopping- Center, and during 1934 and 1935 said
Ruth Eastman built upon this side a valuable building ih which
is operated an extensiv.e antique furniture business, employing several persons, and using extensive ndvertisenients; said
antique business has been operated from 1935 until this time,
in violation of the restrictive covenants of her deed. Your
respondents would further show, that every complainant, in
tltis cause, purchased their·property and/or built their homes
since the Eastman Antique l!.,urniture business was begun,
and that so far as your respondents are uclvised none of the
complainants have voiced any objection to this violation of
the restrictive covenants contained in the deed from Elma
Shipley to Ruth Eastman.
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Your respondents would further show that the area in the
vicinity of the proposed shopping center has so
page 29 ~ changed, by reason of the above conditions and developments that this property is no longer desirable or suitable as a residence site, and that to enforce the
restrictive covlmants would CflUSe great loss to your respondents, and render this propertY' almost valueless, and that the
construction of a neig·hborhood shopping center in Block No.
5 would in no way c~use damage, inconvenience, or harm to
complainants, but would on. the contrary increase the value
and utility of the property in Virginia Heights Addition.
And now having fully answered said bill of complaint, or
so much thereof as these respondents are advised it is meet
that they should answer, and here denying all allegations
thereof :hot heretofore expressly admitted or denied, these
respondents pray to be hence dismissed with their reasonable costs .in their behalf expended.
]ifARGARET V. SHIPLEY,
E. R. SHIPLEY.
THOS. C. PHILLIPS,
by SC.
STUART CARTER,
Counsel.
APPLICATION FOR BUILDING PERMIT
City of Bristol, Virginia
The undersigned hereby applies for a permit to erect a
Block & Brick, building, with Built up roof, one story, in accordance with City Building Regulations and Zoning Ordinance, on the front, or rear of Lot. No....... ,
page 30 } Block No....... , at Lee Highway, Right and Left
side of Valley Drive, Street, 3 Ward of said City
of Bristol, Virginia, to be commenced about Aug. 11, 1947.
Said building to be completed about Dec. 1, 1947, at a cost
or value of about $35,000.00, to be used when completed as
a Virginia Heights Shopping Center.
·
Owner: E. R. & M. V. Shipley According to plans
Architect: . . . . . . . . . . . . . . . . Furrow Elec. Electrical Contractor
Superintendent: E. R. Shipley
Jess Perrigan Plumbing
Contractor
\
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It is understood that the
work permitted under this
permit will be completed ,
within twelve months from
date.
PERMIT
Bristol, Va., Aug. 11, 1947.
Respectfully,

(S) E. R. SHIPLEY
~f. V. SffiPLEY
Permission is hereby given for the work described on this
permit.
This Aug. 11, 1947.
$15.00 Fee

Approved: ·
(S) DOUGLASS BREWER,
City Engineer.

NOTE-If it is proposed to face lot in any way different
from original plat, revised plot of lot must be filed in Clerk's
office before permit is issued. If the permit is for a principal building and the first floor is below the stt·eet leve~ a
special permi! should be issued.
MOTION TO STRIKE OUT ANSWER.
Filed November 3, 1947.
Now come the complainants by counsel and move the Court
to strike out the answer of the defendants, :Mar.
page 31 } garet V. Shipley and E. R. Shipley, defendants in
this cause, and for grounds of their motion say:
(1) The answer of the defendants, ::Margaret V. Shiple1
· and K R. Shipley, is insufficient in law in that it sets up no
defense to the case asserted by the complainants in their bill.

Supreme Ccmrt of Appea~s of Virginia

4%

Lewis B. Keesli'lig;,Jr.
DECREE.
Entered November 8, 1947.
This day again came the Complainants and Respondents ·
by Counsel and the Court having maturely considered the
motion to strike, respondents' answer previously filed herein
by complainants and argued by counsel on November 6th)"
doth overrule and deny said motion, to which action of the
Court _the Complainants by C?unsel except.

DEPOSITIONS ;FOR COMPLAINANTS.
Taken November 19, 1947.
page 32 ~
LEWIS B. KJiJESLING, JR.
, one of the complainants, being fir8t duly sworn,
was examined and deposed as follows:

DIRECT E..:""{A:MINATION.
. ByMr. Jones:
Q. Your name is Lewis B. Keesling, Jr. t
A. Yes, sir. .
Q. ,vhere do you live, Mr. Keesling 'I
A. My street address is No. 11 Meadow Drive, Bristol, Virginia. It is on the corner of Poplar Street and Meadow Drive.
It is Lot 4 Block 21, I believe. No, it is Block -22. ('Vitness
referred to his deed.)
Q. How long have yoti lived in Virginia Heights?
A. I moved there about the 6th day of June~ 1940. I bought
my property, my lot, in December, 1939. .
Q. I show you a deed dated December 21, 1939, from Ship- ley Land Company, Incorporated, to Lewis B. Keesling, Jr.1
and Iris F. Keesling, his wife, conveying Lot 4 in Block 22,
as shown on Map No. 4 of the Virginia Heights Addition,
dated October 5, 1939, and will ask you if that is the deed to
your property? (Handing deed to the witness.)
A. Yes, sir.
Q. Mr. Keesling, wl10 negotiated that sale with you; with
whom did you deal 'l
·
page 33 ~ A. Mr. E. R. Shipley..
Q. State what representations tlmt Mr. E. R.
Shiplev made to you with referen~e to the restrictions that
would be on the property in Virginia Heights i
0
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Mr. Phillips: \Ye object to any alleged verbal representations that were made, as the 1·epresentations which are contained in his deed are the only ones which are admissible in
evidence aud without repetition we make this same objection
to future questions and answers along the same line.

A. ,Vhen I bought the property and the deed was 'written,
that was my understanding,: that there were restrictions on
the property. The restrictions in the deed were the ones I
was to abide by and also Shipley Land Company, these _five
restrictions in my deed I mean, and it states in here that
"the foregoing condition and building restl'ictions are to be
embraced in all deeds.''
Q. I will ask you if the.follmving is a quotation from this
deed to you and your wife:
"It· is further agreed tl1at this conveyan~e is made upon
the following conditions and building restrictions, and which
are hereby made covenants running with the ]and and binding
upon the purchasers, their l1eirs and as~igns; for a period of
twenty years from this date, to-wit:

"1st. Said property is not to be sold or leased to any person of African desce1.1t.
·
page 34 ~ . "2nd..No dwelling house erct>ted on any lot
fronting on Lee Hig-hway is to cost less than $3,500.
No dwelling house fronting- on any street other tJian Lee Highway is to cost less than $2,500.
"3rd. No dwelling honsc, private garn~~e, or other outbuilding is to be built closer than 75 feet to the street liue in front
of same.·
'' 4th. Not more tlum one c1wcI1ing house is to be built on
any one Jot, but all necessary and proper outhouses may be
built in connection with such dwelling hous<.'.
"5th. No storehouse, garage, filling station, or other building shall be erected on any of said lots except a dwelling
house, together with the necessary and proper outbuildings,
embracing among them the right to a garage for private use.
"The foregoing conclitiom~ and builclin.~ r0strictions are to
be embraced in all deeds made by the said first party to platted
lots in said Reed Farm addition.''
Is that a correct quotation from this deed?
A. Yes, sir.
Q. I believe this deed is recorded in the Clerk's Office of
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the Circuit Court of"Washington County, in Deed Book 180
page 55, January 34 1940; is that correcU
A. It is.
Q. At the time you bought tbis property in 1939 were there
many dwelling houses out there in Vi;rginia Heights?
A. Not a great many. I believe around twenty.
,
Q. Has that Rection built up since it was opened
page 35 ~ up as a residence section 7
A. Yes, sir.
Q. What is the general type of the residences out there
with reference to the kind of building and the number of
families that can live in each dwelling and the general appearance of the houses?
A. The general appearance ·of the l10uses seems to be better
than in most other parts of Bristol with one or two exceptions.
They are almost all tl1e same type dwelling and ranged in
cost in 1940 from say around $2,800 on up to around $6,000
and $7,000. They are one-family dwellings. There may be
one or two houses there now that could have, or do have someone else living in them. One place bas a garage apartment.
I don't believe that is supposed to be in accordance with our
deeds or the zoning laws.
. Q. Are there any other type of structures in the Virginia
Heights section except residences 1
·
A. None that I know of.
Q. Are there any stores, filling stations, garages, moving
picture theatres, banks, manufacturing establishments,
schools, churches, or other institutions in Virginia Heights Y
A. No, sir.
Q. State w1}.ether or not you purchased this property which
· is Lot 4 in Block 22 according to Map 4 of the Virpage 36 ~ ginia Heights Addition in reliance upon the Virginia Heights Addition being continued as exclusively a residential section?
A. Yes, sir. That was one reason that made me decide
upon the Virginia Heights section .as the place to build my
home.
·
Q. 1fr. Keesling, what effect, in your opinion, would the
erection of business houses in tbe area of Block 5 of that addition have upon the values of the residence properties in
Virginia· Heigl1ts?
A. In my opinion the properties immediately adjoining
Block 5 would not be worth as much to me as property where
there were no business estublishmcnts., unless you intended to
change your property into business property.
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Q. What would be the effect as to the value of the property
generally in the Virginia Heights section, if business. structures are once permitted to come into that area Y

Mr. Phillips: This question, and this line of questions, objected to as improper, unleRs the witness has been qualified
to speak as an expert on this subject.
A. I am not qualified as an expert.
By Mr. Jones:
Q. Give your own view of it.
A. I have worked in real estate offices and I know what
some of the property was worth in other parts of
page 37 } town, and they were not comparable to Virginia
Heights before nny business.was planned on being
up there, and if the Virginia Heights section was sold as residential property and you combine business with residences it ·
is not going to help it any.
· Q. Would you or not say that the value of the property in
Virginia Heights as residential property would be decreased
or diminished by reason of such business structures being put
there!
A. I think it would be, because you cannot hold business
to one particular block.
· Q. ·would you or not consider tl10 value of your property
situated where it is would be diminished by reason of such
structures i
A. Yes, sir, I believe that it would be.
Mr. Jones: I t]link that is all. You may cross examine.
· CROSS EXAMINATION.

B-v Mr~ Phillips:
·Q. What is your present occupation 'i
A. At the. present time I am employed by the Interstate
Hardware Company, Bristol, Tennessee, as bookkeeper.
Q. Did you observe the restrictions in your deed when you
erected your house or residence 1
page 38 ~ A. To the best of my knowledge I observed all
the restrictions. ·
·
Q. How far is your house from the street line?
A. It is 761h feet from my front P!operty line.
Q. Do you know the Eastman Antique Shop?
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A. Yes,. sir.
Q. What sort of business do tlley do at it 1A. It is my understanding that they show and sell antiques.
Q. Do they have a number of people working there in that
business!
A. I have seen .as many as three men working on the out- .
side, but I have not seen anyone working on the inside. Of
course I have never been inside except but about two times
and at that time there was no one working.
Q. Do thev do a wholesale or retail business 7
A.• I couldn't answer that question. I don't know.
Q. They have been there several years, I believe 1 .
A. Yes, sir, they were there when I bought my property.
They built their home in 1935 or 1936.
. Q. Did you ever make any objection or enter any suit to
restrict them in the operation of their business Y
A. No, sir, Eastman wa<, there when I moved th(lr(; and I
knew it was an antique Place of business, I guess
page 39 } you would call it, and from outside views you
couldn't tell there was any business going on.
Q. Do they not have a sign along the highway or on their
premises'l
.
A. They have one large sign in front of their l1ouse with
one word "Antiques'' and then in. tl1e driveway is another
sign that says "Eastman Antiques".
Q. In other words they have two signs advertising it, advertising their business as an antique business 1 ·
A. Possibly there is anotl1er sign they have put up since
they purchased another lot toward Bristol on the same· side
of the highway.
.
Q.. Do they or not liave a station wagon or truck or some
vehicle with their name showing an antique business on the
side of iU
A. Yes, sir, the last time I saw the station wagon l\{~·. Eastman was driving it, and it did lmve his name and ''Eastman
Antique House" on the side of the station wagon.
Q. About how far is your house from Lot 5,- that is, the
place where Mr. Shipley propose$ to erect this business?
A. In feet 01' blocks, do you mean 1 ,
Q. Say yards, as well as you can estimate it, or in feet
either.
.
A. ·I am 400 yards from the J1igbwny and it is
page 40 ~ possibly another 150 yards from the corner of
Meadow Drive to .the ~orner of Valley Drive, and
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to

the Lee Highway~ which would make it about 550 600 yards.
· Q. Can you see Block 5 from your house 7
A. No, sir.
·
Q. If a nice building with a presentable front is erected
there and operated in a proper and legal manner dudng the
daytime, it would not cause you any appreciable inconvenience or damage., would it 7
A. It would still break the restrictions.
Q. As a matter of fact wou]dn 't you find it convenient to
have a grocery store and a shopping center out there in the
neighborhood of this pro pert)'-, and wouldn't your wife find
it convenient also Y
A. No, I don't believe so, becnuse it is too far.
She
wouldn't walk down there, it is too far to walk crossing the ·
highway with a kid and it is not exactly the best thing to do,
as far as safety is concerned, and if you are going to get in
the car to go to the grocery store it has always been her policy
to do her shopping at one store in town, and she has -for
several years, and does all her shopping at one time, and
she has a friend she has been· buying from and would continue to do so.
Q. Quite often a l10usewife needs some groceries
page 41 ~ or something which she does not have on hand just
at that time, and it would be convenient to have a
local store where she wouldn't have to drive into Bristol and
hunt a parking place and shop, wouldn't iU
A. A few times she has been caught like that but we have
some pretty good neighbors around and we sort of borrow
around.
Q. You would prefer to buy rather than borrow, as a general rule, wouldn't vou?
A. I wouldn't say that. There is no use to run to to,vn for
a few spices or maybe a cup full of sugar or loaf of bread
in case she did happen to forget something, and I am in town
anyway and if she does happen to need something I bring it
from town when I come out, and it is simp1ier to bring it than
it is to get off tlie bus a half hour Inter and ride around to the
house or walk up, especial1y in the wintertime or when it is
raining.
Q. I believe you said Block 5, or at lenst the location of
this proposed shopping center is not visible from your house 1
A. That is right.
.
Q. Block 5 is located on the soutl1 ~idc of the Lee Highway
and between two wooded hills and knolls, is it not?
A. Yes, sir.
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page 42

~

Q. And Block 5 is also mostly invisible from the
major portion of Virginia Heights, would you not

sayi

A. I believe the way Virginia Heights is laid out quite a
few sections are invisible to the other sections.
Q. And Block 51
A. That is one of those sect.ions.
. Q. It is also.in the valley and subject to overflow sometimes
in wet weather, is it not1
A. On the old map it shows wlmt we call a wet-weather
spring and creek that comes down through that section. It
has been piped into the highway since the highway was built
into that section.
Q. I mean in wet weather com;iderahle water flows down
and over portions of Block 5, does it not?
A. That is right, and not only Block 5.
Q. Block 5 mostly covers the val1ey or hollow south of the
Lee Highway and between the two hilli:: there, does it not T
A. The water that mostly comes in that section comes down
Valley Drive all t1ie way up on that side of the hill, nnd sta-rts
and comes across Pippin's property and into Goodwin's property and crosses the drive and down through Brinkley's, and
across and a piece of property owned by Mr. 1\fosgrove and
Graham Gibson's and Mr. Grubb's and :Mr. Eastpage 43 ~ mnn 's, and then the highway.
.
Q. To get back to my question, I don't know if
you answered it or not. Blo<'k 5 lays in the patli of the water
after it crosses the Lee Highway or comes down from the
hill~, does it not?
A. Yes, sir.
Q. Where about is the l\Ionroe Calculating Company plant
situated with reference to Block 5 ¥
A. It is further east, probably southeast. I am not sure
of the exact compass direction but it is about southeast and
then crosses the railroad and is on a different tract of land.
It is not in Virginia Heights.
Q. Can you see it from your house?
A. No, sir, I cannot.
Q. Do you know approximately how many people are now
employed at tl1e Monroe plant?
· A. Approximately 500.
Q. You know the location of Valley Drive running from the
Lee Hi~hway to the underpass, ,do you Y
A. Yes, sir.

...
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Q. Has Vallev Drive recently been built across Block 5 or
at least in the past two or three years?
A. It has been in the past summer. There wns nothing
there until :Monroe purchased this land and somepage 44 } time after they started constru<'tion on the Valley
Drive to t11e railroad, to the underpass.
Q. And an underpass has been constructed under the N&W
Railroad right-of-way?
·
A. Yes, sir. That is for the outer loop drive that swings
around.
Q. What is the outer loop drive, what purpose does it serve Y
A. l\fy understanding of the outer loop drive is that it_is a
by-pass for traffic around Bristol so a person in the eastern
part of Bristol can get to another part of Bristol without going through the business section where there is considerable
congestion and traffic.
Q. "'What business buildings are situated west of· Valley
Drive and on the left-hand side of the highway as you come to
Bristol after you leayc the Vir~inia Heigl1ts addition Y
A. After you leave Virginia Heights in possibly another 4
or 500 yards there is a filling station.
Q. "Where is that?
A. It is on the south or lcft-liand side as you come to Bristol,
and then there is wlmt was started to be a filling station that
was turned into a garage and the place of businoss known
as Branson 's or known as the Wagon Wheel, which I don't
know what it coi1tains no,v, but before tlley started
page 45 ~ remodeling it, it was a small store building, and a
.filling station,,and they had a woodworking shop
tl1ere., nnd had some tourist cabins, and at one time they had
a bowling- alley, and a 1·oom that was used two or three nights
a week for dnuc-es.
Q. And just about the top of the ridge, and probably adjoining the Virginia Heights line, is there a building used as
n tabernacle or for religious purposes?
A. Yes, sir, there is n church building ther"'.
Q. Is it situated on top of the ridge just adjoining the
Virginia Heights line or the line of the Reed farm!
A. It is, I believe, a little toward Bristol. It is down over
the top of the ridge from the Yirginia Height~ s~ction. .
Q. On the north side of the Jnghway and the right-hand side
as you app1·oach Bristol what business buildings are located
along there?
A. There is a small grocery store and a body shop. By
1
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that I mean they build truck bodies and then there is a small
restaurant room in connection with the filling station and a
couple or three cabins.
Q. What is the name of the body shop 1
A. He has b~en using the name erroneously, as a lot of
people do, in applying Virginia Heights.
page 46 ~ Q. What is the name of the body shop?
·
A. Virginia Heights Body Shop is what he is
advertising as, however he is four or five hundred yards from
Virginia Heights as kno"\\'11 by the residents of Virginia
Heights section who bought their property as Virginia
Heights.
Q. It is known as th<' Virginia Heights Body Shop1
A. ·That is as well as I remember the name.
Q. Can you state how many people are employed there 1
A. No, sir, .not accurately I coulcln 't. I have se<m two or
three men working there but I don't know how many are on
his payroll or employed there.
Q. They build bodies for trucks and bnsses and automobiles0 do they?
A. Mostly trucks. He specializes in bodies to carry horses.
Q. Who has what you termed a few moments ago a garage
apartment in Virginia Heights 1
A. That is on property owned by Mr. Thompson.
Q. Whnt block is it in 1
A. That is Block 24, Lots 3 and ~' I think, I won't say which
one.
Q. ~'\bout how far is it from your residence¥ .
A. 350 feet.
.
Q. "'ho first same to you, ~fr. Keesling-, witl1
page 47 ~ reference to opposing the erection of the shopping
center by Mr. Shipley?
A. I believe Mr. D. B. Kelly and :Mr. Tobe Everett, and T
talked about it first with tlu~m is when I had my first talk.
. Q. Did you understand at tlmt time it was to be a beer joint
and dance hall and businesses of a similar nature?
A. The first I liearcl was that it had been zoned for hnsiness, and that Mr. Shipley intended to erect a super mnrket
there. Then later I heard there was to he n filling station
and one or two other store buildings in ('Otmertion ,vith the
super market.
·
.
Q. When the city was considering its ordinance making tlmt
immediate section available for business sitm:i, did vou make
any objection to the council as to its proposed action T
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A. At the time the city was changing that which I think
.
was in 1945, I was out of town· at that time.
Q. You mean by that you did not know anything about the
proposed change in the zoning ordinance 7
A. Not at the time it took place. I beard about it after
it bad taken place and I forget just when that was, but from
the information I could get' then to keep business out was
to wait until someone actually planned to erect a place and
then start proceedings, rather than try to have it
page 48 ~ changed back without anything being done to the
proper.ty.
.
Q. How long were you out of town in the year 19457
A. The entire vear.
Q. \Vhere were you in 1942?
A. In December, 1942, I left for the Army.
Q. And you were at home in Virginia Heights, I mean living
.
there, during 1942 up to December?
A. No, I rented my house. I enlisted in the Army in June,
1942, and I was expecting to be called in a short time so I
made arrangements to go and rented my house and sometime
around September I moved into Bristol.
Q. And you lived out there until around September, 1942'1
A. Yes~ sir.
; 1 I
Q. And were traveling back and forth into Bristol at that
time¥
A. Yes~ sir.
Q. Mr. Keesling, do yon know of a candy manufacturing
business that is being operated on some lots fronting on Cross.:
way Road by l\fr. Loudy? .
·
A. No, sir. I didn't know there was a business going on
there.
Q. Do you know wlrnre ~fr. Loudy lives on Crossway Road 7
A. No, sir, I don't.
page 49 ~ Q. Do you know whether, or have you heard
whether there is such a business being operated
down there by Mr. Loudy¥
A. Somebody told me they thougbt a fellow was making
candy in his basement is all I have heard, and no one seems
to know anything about it that I have talked to.
Q. You don't have any first-hand information about it?
A. No, sir.
Mr. Phillips: That is all.
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By Mr. Jones:
Q. Mr. Keesling, the Eastman place is a residence, isn't itT
A. Yes~ sir.
Q. Haven't Mr. and Mr8. Eastman occupied that as a residence during the time thev have been out there!
A. Yes., sir.
•
Q. And your reference to theni selling antiques, you meant
they were selling antiques out of the same building in which
they make their home; is that right1
A. Yes, sir, there is only one building there.
Q. And the Monroe Calculating Company property has that
ever belonged to the Shipley Land Company 1
.
A. Of c?urse I couldn't say whether Mr. Shipley
page 50 ~ or the Shipley Land Companv t>ver owned it. but
from my understanding from
uncle, who owned
it before it was sold to-(interrupted).

my

Mr. Carter: If the witness doesn't know he should not
attempt to answer the question.
By Mr. Jones:
Q, From whom did the Monroe Calculating Companv buy
•
the land on which it stands?
A. Mr. R. C. Stoots, and he did not buv the property from
Shipley Land Company.
·
Q. Do you know whether there is any property between the
Tabernacle property and the Virginia Heights section,
whether Mrs. Reynolds owns any property there or not!
A. Yes, sir, that is my understanding.
Q. Suppose that a business structure designed for a super
market, drug store., theatre, beauty shop, barber shop·. and
so on, should be put on the location that is proposed by Mr.
and Mrs. Shipley, do you have any assurance that the same
type of business would be continued in that after they started
off with those businesses in there f
A. Mr. Shipley gave no one any assurance what would happen when he put his building up, whether he would run it,
sell it, or rent it, or what would be in the buildings.
Q. Is there any way the residents of Virginia Heights can
keep those structures from deteriorating into dance
page 51 ~ halls, cheap restaurants, beer. joints or anything
elsei
A. If a man has a building he generally runs what he wants
to in it.
Q. Would tl1e type of structures you have described as be-
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ing back about 500 yards this side of Virginia Heights, consisting of the Wagon ,vheel ancl filling stations, restaurants
and automobile body repair shops, would that type of structure, if they moved into Virginia Heights, improve or decrease the value of the property iri the Virginia Heights section?
A. I would say it would decr~ase it.
Q. Do you think the residents of Virginia Heights would
enjoy the presence of such sfructures of the type yo11, have
described out there 7
A. No, sir, I do not.

Mr. Jones: I think that is all.
Mr. Phillips: You may stand aside.
And furtl1er this deponent saith not.

Signature waived by agreement.
~

E. LEE BO"\VERS,
tlie next witness, called by and on behalf of the
Complainants, being first duly sworn, was e~amined and deposed as follows:

page 52

DIRECT EXAMINATION.
By Mr. Jones:
Q. You are Mr. E. Lee Bowers?
A. Yes, sir.
Q. Mr. Bowers, where do you live?
A. On the corner of Pine and Crossway Road.
Q. That is in Virginia Heights Addition to Bristol, Virginia? ·
A. Yes, sir.
Q. What is your occupation and where do you worki ·
A. At the present time I am working at the carpenter
trade.
Q. What properties do you own out there?
A. I own a lot on the corner of Pine and Crossway and
right across the street I own another one.
Q. The property you speak of as being on Crossway, is
that the propery described in deed dated September 25, 1940,
from Lucile S. Graham to E. Lee Bowers 7
A. Yes, sir.
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Q. And conveying Lot 13 in Block 10 of the Virginia
Heights addition 7
page 53 ~ A. Yes, sir.
· Q. Mr. Bowers, I will ask you if this deed, which
is recorded in Deed Book 184, page 177, in the Clerk's Office
at Abingdon, Virginia, contains the following provisions:

"It is further agreed that this conveyance is made upon
· the following conditions and building restrictions, and which
are hereby made covenants running with the land and binding upon the purchaser, his heirs ad assigns, for a period
of twenty years from this date, to-wit:
'' 1st. Said property is not to be sold or leased to any person of African descent.
"2nd. No dwelling house erected on any lot fronting on
the Lee Highway is to cost less than .$3,500. No dwelling
house fronting on any other street than the Lee Highway is
to cost less than $2,500.
"3rd. No dwelling house, private garage, or other outbuilding, is to be built closer than 75 feet to the street line
in f rant of same.
"4th. Not more than one dwelling house is to be built on
any one lot and all necessary and proper outhouses may be
built in connection witl1 such dwelling house.
'' 5th. No storehouse, garage, filling station, or other building, shall be erected on any of said lots, except a dwelling
house, together with the necessary and proper outbuildings,
and embracing among them the right to a garage for private
us·e.
"The foregoing conditfons and building restrictions are
to be embraced in all deeds made by the said first parties to
platted lots in said Reed Farm Addition."
. Do you see that in your deed; is that a correct quotation
from your deed 7
page 54 ~ A. Yes, sir.
Q. Do you know whether Lucile S. Graham is
related to Mr. or Mrs. Shipley?
A. No, sir, I do not know that.
Q. Do you know if she owned several lots in the Virginia
Heights section which were conveyed to her by the Shipleys f
A. Yes, sir.
Q. Mr. Bowers, you referred to owning another lot. I will
ask you if that is Lot 9 in Block 9 as shown on Map. 4 for

'

.

F. C. Ault, ct als., v. Margaret V. Shipley, et als.

55

E. Lee Bowers.
the Virginia Heights Addition, which was conveyed to your.
wife November 5, 1946, which you referred toT
A. Yes, sir.
Q. On which of these properties is your homeT
A. The one on the corner of Pine and Crossway.
Q. That is the one you have just referred to in which the
covenants and building restrictions are containedi
A. Yes, sir.
. Q. State whether or not the existence of the building restrictions in the Virginia Heights section constituted ·an inducement to you in buying the property out theret
A. Yes, sir, I bought the property with that intention, that
it would still stay that way.
.
Q. That it would still stay what way?
·
page 55 ~ A. According to the restrictions wrote. in the
deed. I built that home to stay in and wanted a
nice place.
Q. From whom did you buy this property where your home
is located?
.
A. I bought it from Mr. E. R. Shipley.
Q. Did he make any statements to you at the time with
reference to this being continued as a residence section for
twenty years f
·
A. Yes, sir, he did, and talked to me about what sort of
house I would put up there and he went on to tell me what
all the restrictions would be on it.
·
Q. And before ·you erected your house did you tell Mr.
Shipley the kind of house you were going to build 7
A. Yes, sir.
Q. And the approximate cost of iU
A. I didn't tell him anything about . tho cost of it but I
told him it would be far superior to what (he restrictions
called for.
.
Q. Did you place your house within the. distance of the
street the restrictions required 1
•
·
A. Yes, sir.
Q. ·what effect do you think the erection of business structures in Block 5 would have on the property in the Virginia
lleights section so far as its value is concerned 1
page 56 ~ A. ·wen, for my property down there, and all
of us people down back of it,\it would cut the value
of it from one-third to one-half; I think.
Mr. Phillips: We make the same objection as heretofore
made to the question and answer.
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By Mr. Jones;·
Q. Your property is situated where with reference to the
highway and the railroad Y
A. It is situated right between them, right next to the
railroad, and on the right-hand side of the highway as you
go up.
.
·
Q. About how far in distance is your house from the proposed site of these structures?
A. Well, it is about eight or nine hundred feet.
Q. Suppose this type of structures that are proposed to
be built are put out there, do you know of any ,vay that the
residents of Virginia Heights could protect themselves by
controlling the type of business that would be run in those
structures?
· A. The best of my knowledge they have no way wliatsoever of helping themselves after it once goes up, and any- ,
thing could happen around there.
Q. Would the type of structures that are up on the hill
near the old corporate limits of the City of Bristol improve
or enhance the value of the property in the. Virpage 57 ~ ginia Heights section Y
·
A. No, sir.
Q. What effect would they have on the value of th<.' property in the Virginia Heights section if that type were in the
Virginia Heights section Y
A. I don't think there would be very ID8JlY people want to
come out there for a place to live.
Q. Are there .any other business structures in the Virginia Heights section Y
A. None so far as I know except the Eastman's, and I
didn't. know tpat until lately, that he did sell and repair
some furniture.
·
Q. What is the type of that house,. does it have the appearance of a business house, or is it a residence type 1
A. By looking at it you couldn't tell, you couldn't tell but
what it was just a residence.
Q. Isn't it a fact it is one of the nicest places out there?
A. Yes, sir, it is one of the nicest ones out there.
Q. And you didn't know until recently they were doing an
antique business Y
·
·
A. No, sir, so far as any furniture or antiques repairing
was concerned.
Q. You lmve seen the sign "Antiques" there, have you 7
A. Yes, sir, I have seen it.
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page 58 }

Q. Have you seen many people around the place,
I mean customers, or cars parked around itY
.
A. No, sir, I have not, only maybe one or two cars would
, be around there when I went by.
Q. Do you know whether or not the property owned by
the Monroe Calculating Company was ever in the Virginia
Heights addition 1
A. The best of my knowledge it was not. The railroad
splits the line for Virginia Heights. .
Q. Virginia Heights was north of the railroad 'l
A. That is l'ight.
· . .
Q. Do you know if the Shipleys ever owned that property
or not1
·
· A. No, sir, not to my knowledge they never did.
· Q. Who owned it before the Monroe Calculating Company
bought it1
A. A fell ow Stoots.
Q. Do you know where he got it 1
A. No, sir, I don't.
Q. How long did Mr. Stoots live out on the property'l
A. Approximately two years.
Q. Now, l\fr. Bowers, while you are testifying, I want to
ask you about this deed t9 your wife Susie Ann
page 59 } Bowers, which is dated November 5, 1946, and is
from Willie P. Franklin and wife to Susie Ann
Bowers, arid conveys Lot 9 in Block 9, as shown on Map 4
of the Virginia Heights addition. I will ask you if that deed
does not contain this paragraph:
"It is further agreed between the parties hereto that this
conveyance is made subject to the conditions and building
restrictions set forth in various deeds from Shipley Land
Company, Inc., to lots in Virginia Heights."

Is that in that deed 1
A. Yes, sir.
Q. Now the fifth restriction and paragraphs I read as
being in the deed to you are not copied verbatim in the deed
to Mrs. Bowers, are they?
A. That is right.
Q. How does the Virginia Heights section of Bristol compare with the other residential sections of the city7
A. That is one of just about the nicest sections there is in
Bristol.
.
Q. Is it devoted entirely to residences 7
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A. Yes, sir.
, Q. Any schools or churches or business houses of any sort

out there in that section 'l
A. No, sir, there is not.
·
·
Q. These lots being entirely for residence purpage 60 } poses, is that in line with the original intention
and plans made at the time the lots were put on
the market by the Shipley Land Company 'l
A. Yes, sir.
Q. And as I understand it, you and the other residents
want it to stay a residential section 'I
Mr. Carter: That is objected to as Jeading.
A. Yes, sir.
Mr. Jones: You may-cross examine.
CROSS EXAMINATION.
By Mr. Carter:
Q. Where are you employed 'l
A. I work for myself.
Q. What do you do Y
A. I work at the carpenter trade.
Q. You are a carpenter Y
A. Yes, sir.
Q. How close are you to the site where the Monroe Calculating Company plant is?
.
.
A. Guessing at it, about eight or nine hundred feet.
Q. Just acro·ss the railroad 7
.A. I am seven or eight hundred feet I guess from Monroe.
Q. How long have you been living out in Vir•
page 61 } ginia Heights Y
A. Since about 1941, I think it is.
.
Q. You were out there when the city took that section into
the City limits of Bristo~ Virginia, were you 'I
A. Yes, sir.
Q. You continued out there until 1942 f
A. Yes, sir.
.
Q. Did you know about the city ordinance zoning all of
Bristol Y
A. I didn't know it until they stirred up this about building this building out there.
· Q~ You ·didn't know about the zoning ordinance'i
A. I knowed there w{ls a zoning ordinance but I didn't
know they had zoned that street.
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Q. Where'l
.A.. Where the s11opping center is planned to go.
Q. Did you know how the area was· zoned where the Monroe plant exists at this time'l
A. It was listed as a farm and was a farm.
Q. I repeat the question to you. Do you know how they
zoned that area ·where the Monroe plant is now located 1
A. No, sir, I don't.
.
Q. Do you know if it was zoned for residence or business
purposes or manufacturing plants originally'l
page 62 ~ A. Originally it was just a farm is all I know.
It wasn't zoned for anything as far as I know.
Q. Do you know the City Council changed the zone from
residence to manufacturing in the area just across the railroad?
_
A. I did when tl1ey started it.
{J. You didn't object to that, did you 1
A. I had no right to object. I live in Virginia Heights.
Q. You live in· Bristol, Virginia, don't you 1
A. Yes, sir.
.
.
Q. Do you know the Virginia Council 1
A. Yes, sir, but I never go down there.
Q. Do you know Mr. Loudy,.where he lives up there-who
makes candy up there Y
A. Yes, sir, I have heard that.
Q. Have you ever been in his house 1
.A. No, sir.
Q. Do you know how many he employes there 7
.A.. No, sir.
Q. Have you seen any trucks or activities around his home?
A. No, sir.
Q. I believe you carried a paper around to the
page 63 ~ various citizens in Virginia Heights, didn't you 1
.
A. No, sir.
Q. You never carried any?
A. No, sir.
Q. Who discussed with you .tlte bringing of tl1is suit?
.A. Lewis Keesling, Mr. Tobe Everett and Mr. Hamilton.
Q. Where aid they discuss that with you 1
A. They had a meeting up nt Mr. Keesling's.
Q. Did you attend that meeting?
.A. Yes, sir.
.
Q. ·what was said at the meeting about what the Shipley's
planned to do in the proposed shopping center 7
.
A. Well, mostly talking about it that if. the deed wasn't
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any account to stop such stuff there that it wasn't any account for anything el~e.
.
Q. What kind of stuffY
A. This store building, beauty shop or whatever might be
put there.
Q. You heard nothing or said nothing about a beer hall or
dance hall?
A. No, sir.
.
· Q. The first you heard about that was here today 7
A. I heard a little talk about it but not there.
Q. Where did you hear itY
page 64 ~ A. I don't know now. Q. Who said it to you Y
A. I can't recall no certain one. They asked me different
ones did if they were 1,roing to put up a dance hall.
Q. Who asked you that 1
· A. I don't know.
Q. What did you tell them Y
A. I told them I didn't know what they were going to put
in there.
·
<i. Have you ever been in the Eastman Antique place Y
A. No, sir.
Q. Never been in there in your life?
A. No, sir.
.
Q. You don't know how many people are employed there Y
A. No, sir.
Q. Do you know what goes on there?
A. No, sir, I don't.
Q. Have you seen the signs there around that house?
A. I have seen ''Eastman Antiques". I don't know if
·there are two or three, but two I think.
Q. What is the approximate size of those signs you have
·
seen there Y
. A. About 21hx3 feet.
Q. Where is that sign Y
page 65 ~ A. Right at the road. on the highway.
Q. That is hanging up on a pillarY
A. Yes, sir, on a post.
Q. Any other signs there T
A. None I kriow of.
Q. That is all you know of 7
A. There are two there.
Q. Where is the other one T
A. It is up on the corner of the road.
· Q. How is it mounted 7
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A. It is on a post on a -cardboard like.
. Q. Two signs on a post?

A. Yes, 'sir.
Q. Any other signs f
A. That is all I know of.
Q. You haven't seen any more!
A. No, sir.
Q. What street does your home front on 7
A. On Crossway Road.
Q. Do you own any property in the vicinity of Valley
Drive, what we call the outer loop'/
A. To the left of it as you go down toward the Monroe
plant'/
Q. Yes, do you own any property fronting on
page 66} thaU
· A. No, sir, mine all fronts on the Crossway
Road.
Q. You know about the Valley Drivei
A. Yes, sir.
Q. When was that Drive constructed!·
A. This summer.
·
Q. What was the purpose of it, do you know'/
A. My understanding was the purpose was to keep the
traffic from having to come through the City.
Q. The outer loop drive?
A. Yes, sir.
Q. Do you know Mrs. Anderson 'I
A. Yes, sir.
Q. Where does she live with reference to your homef
A. She did live right in front of us. She lives with her
daddy now.
_
.
Q. During the time she lived there did she have a barn on
any part of her property?
A. She built a barn there.
Q. What did she keep in iU
A. She kept horses.
Q. Do you think that was in compliance with the deeds!
A. No, sir.
Mr. Jones: The foregoing question is objected to.
page 67

~

By Mr. Carter: ·
Q. You didn't object, did you 'I
A. I did and jumped on her about it and she was fixing to
set it out front of me and she set it back.
~

·
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Q. You objected to the location andA. And the barn too.
Q. Did she stop 1
A. No, sir, she went ahead and built it.
Q. What was it used for!
A. For horses.
Q. You didn't institute a suit against her, did youT
A. No, sir. :
·
Q. You haven't introduced ariy suit against Mr. Loudy,.
have you'l
· ·
A. No, sir.
Q. You haven't instituted a suit against the Eastman's,.
have you'l
A. No, sir.

Mr. Jones: For the purpose of the record, attention is
called to the fact that under Clause 4th of the deed dated
September 25, 1940, to E. Lee Bowers, the restrictions provide: "Not more than one dwelling house is to be built on
any one lot, but all necessary and proper outhouses may be
built in connection with such dwelling."
page 68

~

By Mr. Carter:
Q. Do most of th~ people up in Virginia Heights
keep horses 'l
A. No, sir. There are not any at all up there now.
Q. Mrs. Anderson was the only one that kept horsesT
A. She was the only one.
Q. Did anybody object to it besides you 1
·· A. Not that I know of.
Q. You didn't have a meeting about that, did you1
·
A. No, sir.
Q. Who attended the meeting about it!
A. Nobody. Mr. Shipley said she couldn't do it when I ·
went up to see him about it.
Mr. Carter: You may stand· aside.
Mr. Jones: Just a minute.
RE-DIRECT EXAMINATION;
By Mr. Jones:
Q. These meetings he refers to, was there more than one
nieetiilg held by the residents of Virginia Heights 7
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A., Yes, sir.
Q. How many meetings were held 7
A. Four or five.
Q. At different times 1
A. Yes, sir.
,
.
Q. Were those meetings well attended by prop-.
page 69 ~ erty owners of Virginia Heights t
A. Yes, sir.
·
Q. About how many property owners were present at those
meetings!
A. One night there was about thirty-five or forty, then
about twenty-five after that.
·
·
Q. Did Mr. Shipley 's. son come to one of those meetings t
A. Yes, sir.
,
Mr. Jones: That is all.
RE-CROSS EXAMINATION.
By Mr. Carter:
Q. 1\.t all these meetings you referred to, were the violations or restrictive covenants of any other person discussed
except Mr. Shipley's1
A. No, sir.
Q. Just a meeting in regard to Mr. Shipley's shopping
center¥ .
. A. That was all that was discussed right then, and they
said if Mr. Shipley went ahead and built that that the deeds
wasn't any account, and on any vacant lot anybody could
build anything they wanted to, if the deed wasn't any good
for one man it wasn't for another.
· Q. You mean they told you the zoning ordinance
page 70 ~ didn't apply to Virginia Heights Y
A. They meant if the city zoning laws would
give him a permit to build that stuff there they could give a
permit to anybody that wanted to build anything else.
Q. Who said that 1
A. I don't remember. It was discussed the night Mr.
Shipley's son was there.
Q. It _was discussed at the meeting 1
A. Yes, sir.
Q. Who said that 1
A. I don't remember.
Q. Someone there represented to you residents of Vir-
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ginja Heights who attended the meeting that if Mr. Shipley
was permitted to build a shoppin~ center at the intersection
of Valley Drive and the Lee Highway that the residents of
Virginia Heights could build buildings anywhere for business!
. A. One was doing about as much talking as the others.
Q. Was that what was represented, that if Mr. Shipley
built this building that anybody else in Virginia Heights could
have_a building for business purposes!
A. Yes, sir.
Mr. Carter: That is all.
Mr.. Jones: Just a minute.
page 71

~

·

RE-DIRECT EXAl\iINATION.

By Mr. Jones:
Q. Mr. Bowers, at the meeting you are referring to state
if Mr. C. B. Kearfott, Chairman of the Zoning Commission,
was present Y
A. Yes, sir, he was.
Q. And didn't Mr. Kearfott say and tell you all in that
meeting· that the Zoning Commission could extend the zoning
for building business sections up the Lee Highway or any
other area they wanted to Y
A. Yes, sir.
Q. And didn't be also advise you all in that meeting that
the zoning restrictions could not override the .restrictions in
your deedsi
A. Yes, sir.
Q. Wasn't that statement made by him there at that meet-

ing7

.

A. Yes, sir, that was stated by Mr. Kearfott.
'·
Q. And wasn't Mr. Shipley's son present at that meeting!.
A. Yes, sir, he was.
Mr. ,Tones: That is all.
And further this deponent saith not.
Signature waived by agreement.

I
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page 72 }

FRED C. AULT
the next witness, one of the Complainants, being
first duly sworn, was examined and testified as follows: .
DIRECT EXAMINATION.
1

By Mr. Jones:
Q. You are Mr.1',red C. AulU
A. Yes., sir.
Q. Mr.. Ault, what property do you own in your own name
·
in Virginia Heights addition f
A. Here is one lot (handing deed). That is Lot 5 in Block
4, as shown on :Map No. 4. Then I have part of Lots 2, 3
and 4. I own all of four and part of two and three is the way
it is., in Block 4.
Q. Now what property does your wife own out there!
A. She owns part of Lots 14, 15, 20 and 21 in Block 2.
Q. Mr. Ault, I will ask you if your deed to Lots or Lot 5
in Block 4, dated October 22, 1946, from Fain W. Goodpasture
and Ada S. Goodpasture, his mother, recorded in Deed Book
76, page 72, in the Clerk's Office of Bristol, Virginia, does not
contain the following paragraphs:
"It is furtl1er agreed that t11is conveyance is made subject
to the conditions and building restrictions as set forth in a
deed dated November 7, 1933, and of record in Deed Book 148,
page 346, in said Clerk's•Office of Washington
page 73 } County, Virginia, from Elizabeth S. Reed to C. W.
Kreger, and as set forth in any 9ther deeds on this
property from t11ence up to and including the present· date."

.

A. Yes, sir.
Q. I will ask you if the deed to your wife, Clara B. Ault,
dated October 22, 1945, from Henry Thomas Mills and wife,
recorded in the Clerk's Office in Briidol, Virginia, in Deed
Book 72, page 332, contains the following paragraphs:

· ''It is further agreed that this convevance is made subject

to the conditions and building restrictions set forth in said
deed of February 16, 1938, above referred to."

Is that in the deed (showing deed to witness)!
A. Yes, sir.
Q. Now the deed referred to in the preceding paragraph is
as follows, is it not:
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"Being the sam·e property conveyed to the ·said first parties
by Jennie Phillips LeSuer and husband by deed dated February 16, 1938, and of record in Deed Book 72, page 134, of

said Clerk's Office in Washington County."
Is that right 'l
A. Yes, sir.
Q. In the deed for the lots in Block 4, which is from C. '\\T.
Creger and Maude S. Creger, his wije, dated October 18,
1945, to Fred c~ Ault, I will ask you if this paragraph does
not appear:

'-'It is further agreed that this conveyance is
made subject to the conditions and restrictions as
s~t forth in said deed of N'oveinber 7, 1933, above referred
to."
·
page 74

~

Is that in there (handing deed) f
A. Yes, sir.
Q. Is this the refe1·ence to which that paragrapl1 refers Y
"And the property hereby conveyed being a part of the
property conveyed to the said C. W. Creger by Elizabeth ·S.
Reed by deed date November 7, 1933, recorded in the Clerk's
Office of Washington County, in Deed Book 148, page 346."
•
A. Yes, sir.
Q. Mr. Ault, what is the nature of the Virginia Heigl1ts
section,J
.
·
A. The nature of Virginia Heights section is it was to be
strictly residential. That was the reason I bought out there
in 1937 or 1938, I am not sure which.
Q. Did y~u first bily out there in 1937 or l.938?
A. Yes, sir.
Q. Did you build a home out there!
A. Yes, sir.
Q. Do you own that home now?
.·
A. No, sir, I sold it to Mr. Ford of the Ford Furniture
Company.
Q. Who did you buy it from Y
page 75 ~ A. I bought it from Mr. Shipley.
Q. E. R. Shipley?
· A. Yes, sir.
Q. What representations did he make to you at tlu1t time
with reference to this home you built in 1937, with reference
to the section being a residence section 7
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.A.. Tliat is the way it was stated, that it was strictly a residential section, for that purpose, and that was incorporated
in the deeds.
Q. State if he said that ,vould be incorporated in the deeds
to all the property 7
·
.A.. Yes, sir.
.
·
Q: \Vas it incorporated in the deed to your propertyC/
A. Yes, sir.
Q. Do you know if the other residents out in the Virginia
Heights section have been required by Mr.. Shipley and Shipley Land Company to conform to these restrictions 1
.A.. Ycs, sir~ I do. I know one case very well where a man
started to build too close to the street and had to move back.
Q. "\Vhcre is the-first, what is the general type of residences out there, the kind of structures, and the cost of them,
and values?
A. Of course the cost now and when a lot of·
page 76 ~ them were built would be different now, but it is a
very nice residential section, costing anywl1ere on
the present market, I would say, from $25,000 down and up to
for that matter.
Q. Are there many properties out there whose µresent mar.
ket value is in excess of $15,0007
A. Yes, I would say that twenty-five 'to forty per cent of
the property out there was worth that much or more.
Q. I believe all of your property is located north of the
Lee Hig·hway; is that righU
·
A. Yes, sir.
Q. Suppose a structure of the type that is proposed to be
built on Block 5 on the south side of the highw:ly was constructed, what effect would the erection of such structure have
on the other property?
A. w·en, it would decrease .t11~ value of the property and it
would betray the trust that 1s m your deed, and that is the
reason people moved out there. ,vhen I moved out there we
didn't have anv business service and had to come to town for
our stuff and pay tuition for our children to come to school
in the city, and liked it.
Q. Arc there any schools or churches out there in the Virginia Heights section 7
A. No, sir.
·
Q. Any business houses 1
page 78 ~ A. No, sir.
Q. ,vhat improvements for public utilities are
out in Virginia Heights now?
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A. Of course we have electric service, telephone service~
and water. That is all.
· Q. What about bus service1
A. That is a priv~te enterprise.
Q. But there is a bus service on a schedule that goes out
there?
A. Yes, sir.
Q. And when that section was first opened up did they have
those facilities out there?
A. I don't know about when it was first opened up, but I
know when we first moved out there we had lights and telephones and water from a private source.
Q. And now the water is connected with the city water; is
that right?
A. Yes, sir.
Q. Was the privately owned water plant tlmt was in use
· before the connection with the city system operated by the
Shipley's? ·
A. Yes, sir.
Mr. Carter: That question is objected to because immaterial and als() because leading.
page 78

~

By Mr. Jones:
Q. I will ask you to describe the structures
back about five or six hund1·ed yards this side of the Vir~ia
Heights section near the old corporate limits, what type of
buildings are those along there?
A. My word for it would be crummy.
Q. ·what is the nature of the business conducted in those
structures T
A. There are two small service stations and the Wagon'
Wheel, Roy Branson 's place, and a grocery store there. I
think that is about all.
Q. What sort of business is tl1e Wagon Wheel 1
A. It used to be a beer parlor a few years ago, and a dance
hall, but I think they made them quit that, and now it is a
general store, where they sell groceries and statietes, dogs,
etc., and I think the old Mr. Branson has a wood working s11op
in the back of it.
Q. If buildings originally desfa·ned for the super market,
beauty shop, barber shop and filling station are ereetcd in
the Virginia Heigl1ts section, do you know anything to keep
those structures from being lator occupied hy businesses of
the type tllat are in this section just west of Virginia Heights!
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A. I think personally that is all that section would justify
·
in the form of a business.
page 79 } Q. If the type of .business, such as filling stations and g·aragc and dance hall and beer parlors
and J:msinesses of that type should come into the Lee Heights
area, what effect would it have on the value of the property
in Virginia Heights 1
A. It would decrease the value of the property.
Q. In this connection I want to ask you if the Virginia
Heights section adjoins any other residence section on the
west?.
,
A. Lee Heights would be on th_e west, wouldn't it Y
Q. Mr. Ault, about when did Mr. and Mrs. Eastman build
their home in Virginia Heights 1
A. I don't know. It was there when I moved out there.
Q. Was it there when you bought your propertyf
A. Yes, sir.
Q. ,vhat is the type of structure they have out the1·eY
A. It is a stone and log structure and part of it added on
is a wooden structure.
Q. What is its appearance with reference to what it is used
for?
.A.
Q.
A.

.

It is n beautiful place.

What kind of place, business or residence?
It is their residence, their home.
Q. Have they made that their home ever since
page 80 } they built it?
A. To mv knowledge thev have.
Q. Do you know whether or not they engage in any business?
A. They sell antiques.
.
Q. Is the Monroe Calculating Machine Company p1·operty
in Virginia Heights T
•
A. Not on the map I have.
Q. Where is all of Virginia Heights with reference to the
railroad1
A. It would be on the north side of the railroad.
Mr. Jones: You may cross-examine.

CROSS EXAMINATION.
Bv Mr. Phillips:
Q. Mr. Ault, what lot or lots do you reside on 7
A. Parts of 14 and 15.
0
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Q.
A.
Q.
A.

In'what block'l
In Block 2.
Those lots front on Overhill Road 'l '
1
No, sir.
Q. They front on the iee Highway'l
A. Yes., sir.
Q. About how far from Block 5 are they?
A. It is a block and a half.
page 81 } Q. Is the proposed shopping center visible from
your residence'l
A. Just barely is.
Q. I believe you said the Eastman Antique Shop business
had the· appearance of a residence'l
·
A. It does, yes, sir.
Q. And a nice residence 'l
A. A very nice one.
Q. And it was there when you moved out in Virginia
Heights?
A. It was there when I first moved to Virginia Heights.
· Q. They do have some signs out advertising their business r
A. Yes~ sir.
.
~
. · ~ .1 ~H
Q. Do you know anything about this candy manufa~tnring
business th.at is being operated by a i\fr. Loudy in his borne 'l
A. No, sir, I don't.
Q. Do you know anything about this garage apartment 'Mr.
Keesling spoke of 'l
A. No, sir, I don't.
Q. Have you seen the station wagon or truck o-,vned hy the
Eastman's which has their advertising on the side of it7
A. Yes, sir.
·
page 82 } Q. Do they have more than one 'l
A. Not to my knowledge. I have only seen the
one.
Q. About how many people work in the Eastman shop 'l
A. I have never seen but one other than :Mr. and Mrs. Eastman.
Q. Do you know that they repair and renovate furniture
and antiques in their place of business 'l
A. It is my understanding they do. I have nc>ver seem them
doing it.
Q. Block 5 is now disected by Valley Drive, I believe, or
Valley Drive is approximately the center of Blork 5, is it
noU
.
A. Yes, sir, it is approximately. (referring to map).
Q. And Valley Drive has been constructed there in the past
year or soi

,,,,
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A. The lower part.
Q. I mean tllat part of it which runs between the Lee High·
way and the nndc1rpass 1
A. Yes, sir.
.
Q. The 1inderpass under the railroad has been constructed·
in th13, past year or so 7
A. '11hat is right.
.
· Q. And the l\Ionroe plant has 'also been conpage 83 ~ structed in the past year or so?
A. Yes, sir.·
Q. About how many peop]e are now employed by :l\f.onroe
~b~~,

.

.

A. 1 have no idea.
Q. Is it around five or six hµndred :peop]e ¥
A. 'rhat is a question I am sorry I cannot answer. I have
no idea.
, Q. It is a good sized plant?
.
A. Yes, sir, it is what you would call a good sized plant.
Q. And Valley Drive is to be a portion of what is known
as the outer loop I
A. I don't even know what tlle outer loop is.
Q. When Valley Drive is completed there will be considerable traffic come over it going to the Monroe plant, will there
not1
A. There will be some, yes~ sir.
Q. If Monroe employs around 500 peop1e the traffic would
be considerable, just goin~ to the plant, would it not?
. A. If they all went in that direction, yes, sir.
Q. And if the outer loop is completed as contemplated that
will also add traffic over Valley Drivel
A. I don't know· what the outer loop even is.
page 84 ~ Q. Suppose it i~ to be a drive somewhat circling
the city to relieve congestion in the main parts of
the city, if that is true that will add considerable traffic on the
original course to Valley Drive,•wouldn't it7
A. 'When the new super hig-hway goes in it will decrease the
·
traffic instead of adding traffic.
Q. To get back to my question, I say if I ha\'e correctly
stated that the outer loop is to be a clriveway cirding the
city, and if it. is completed, that would add com~iderablc
traffic ovel' Valley Drive, which is a part of the outer ]oop;
woohlil~?
·
A. I don't know where outer loop is so I can't answer that
question.
·
Q. You mean you haven't heard that an outer loop is
planned?
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A. I have heard it but I still sav I don't know where it is.
Q. I say assume it passes over Valley Drive, that would
in the ordinary course add considerable traffic over Valley
Drive, would it not Y
A. To· answer your question it might. I don't know.
Q. Now Block 5 lies between two wooded hills and between
the Lee Highway and the railroad, does it not 7
·
A.:Yes, sir.
page 85 ~ Q. And I believe you said it was barely visible
from the lot on which you reside 7
A. Yes~ sir.
·
Q. It is also low in altitude, that is, it is a valley between
these two hills, and has considerable water over it in wet~
rainy weather, does it not Y
•
.
A. I have seen some water there, yes, Sil', but I tl1ink the
city will take care of tbnt for it will be their obligation to
take care of it.
Q. Can you speak for the city that it will take care of that
as its obligation 7
·
A. It is in the city limits and it is up to the city to keep
water off of people's property.
Q. You don't know that the city has declined to take care
of it, do you!
·
A. I don't know but I would think they would have to.
Q.. You say there is no school in Virginia Heights. Is it a
fact or not that the city bas recently purchased some land,
some acreage, adjoining Virginia Heights, on which it proposes to erect a public school building?
A. 'I have heard they did but that is not in the Virginia
Heights section or their property. ·
Q. I said adjoining Virginia Heights.
. A. Yes, sir.
page 86 ~ Q. Approximately where is that land on which
they expect to erect a school building!
. A. I understand it .is somewhere up back of Sullins College
but I don't know.
Q. Do ·you know about how. many acres they have bought
thereT
A. No, sir.
Q. Have you understood they are also to have a park too
in connection with it1
A. I didn't understand that.
Q. As a matter of fact, Mr. A ult, a nice shopping center
there, with a grocery store and drug store, would be a convenience to mo~t of the residents of Virginia Heights, because
1
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it would quite often relieve them of having to drive into the
city with its congested traffic, would it noU
A. I can't answer for the majority, but I can answer for
myself, because it wouldn't help me.
,
Q. Wouldn't you find it convenient to have a place there
where yo~ and your family could run into it in an emergency
to secure supplies and service Y
A. It would be impossible in that small a business to meet
competition.
·
Q. Suppose it could meet competition, wouldn't it be a convenience to you rather than a disadvantage 1
page 87} A. No., sir, because I am not going to wallet and
none of us walk, and if I get in my car I would _as
soon come to town, so I couldn't say it would be a convenience
tome.
.
Q. As to this particular proposed shopping· center, since.
it is practically invisible from your place, and since it is between ~wo hills, it wouldn't do you any particular damage,
·
· _
would 1U
A. It breaks the' restrictions of Virginia Heights.
Q. And your particular objection to it is because it breaks
what you understand- is a restriction in Virginia Heights, and
you fear that if these restrictions are once broken that more
breaking would follow; is that correcU .
A. I am not particularly afraid of it, but that would J>e the
genera~ t!end and someone. else would put up a fight to do
somethmg else.
.
·
Q. And that is your cbief objection to iU
A. That is mv only objection.
Q. If you had any assurance that it could be limited to this
shopping center and to Block 5, between these two hills, you
.
wouldn't have any particular objection to it f
A. I would stiJl object to it.
·
Q. You would object anyway?

Mr. Woodward: The foregoing questions are objected to
because of the absence of any assurance or an allepage 88 } gation of any assurance to such effect.
A. I would still object to it because we bought our property out there and those restrictions were there, that is tlie
big reason I bought. I cannot answer for anyone else, and I
want it just like it says.
. Q. That is because it is a breach of what you understand
to be the restrictions 1
·
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A. Yes., sir.
Q. You heard Mr. Keesling testify, did you! ·
A. Part of it. I come in while he was testifying.
Q. You heard him list the businesses situated on the Lee
Highway a~d west of Virginia Heights~ did you not 7
A. Yes, sir.
.
Q. Without repeating the same questions to you, I want to
ask you if you think he correctly listed the businesses?
A. I didn't hear all of it so I wouldn't say wh<!ther he did
or didn't.
Q. Then I will ask you to list them.
A. What has that got to do with the restrictions of Virginia
Heights7
·
Q. That -is a question for the Court to do?Cide and that is
why we are having this law suit, so for that reason I will ask
you to list them also.
·
page 89 } A. Well, we have going toward Abirigdon-Q. If you please start with Virginia Heights and
coine toward Bristol.
· ·
A. V{hich side of the highway 7
.
Q. Either side.
· A. 1Nell, on the side next to the railroad we have the Tabernacle and then we have a very small service station., and it
sells a few groceries, and anything to make a living·, and the
next is more or less a small repair shop, he works on automobiles out in the yard, and the place is unsightly and unkept,
and ·then we have the old agon Wheel, which is not as famous
now as it used to be. And across the road you have two little
shacks that Roy Branson built to keep tourists, and then his
little eating place, and his wagon building shop, and then beyond that is a residence and grocery store.
Q. About how far from Block 5 is the N&W roundhouse,
would you estimate Y
A. It would be strictly an estimate. I just don't know. ,
Q. It is situated back of the Branson property or some-·
what south of the Branson property, is it not 1
·
A. That is right.
Q. About the foot of the hill 7
page 90 ~ A. It is back of the ·wagon ·wheel not Roy Branson's place.
Q. I show you here a deed dated January 19, 194'!, from
Helen Stiles Thompson, to Clara B. Anlt and Ruth 0. Hopkins, conveying Lots 9, 10, 19, and .20, in Block 3., and ask you if
Clara B. Ault is your wife 1
·
A. Yes, sir.
Q. Does she still own her interest in those lots 1

,v
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A. No, sir.
Q. I will ask you to look at this deed and see if any restrictions were placed in that deed 7
A. I don't see any restrictions in that .deed.
Q. Do you know wbether or not your wife placed any restrictions in the deed when she and :Mrs. Hopkins sold those
lots7
A. That question I cannot answer, however I have heard
·it did. My son-in-law owns two of those lots and the restrictions are in tbere.
Q. Mr. Ault, did you make any objection to the zoning of
Block 5 for business purposes 1
A. When did that come before the city council 'l
Q. In 1942.
A. No, sir, I didn't.
Q. Did you make any objections to any of the
page 91 ~ ordinances zoning or rezoning Block 5 and some of
the lots in that vicinitv 1
A. No, sir, I didn't, because 1·:figured the restrictions were
on it .and they stood.
Q. You knew about tl10 rezoning7
A. I knew it was going on, yes, sir.
Mr. Phillips: That is all.~
RE-DIRECT EXAMINATION.

0

By Mr . .Jones:
Q. Mr. Ault, some question has been asked about the roundhouse of the N&W Railway Company. I will ask you if that
roundhouse is in sight of the residences in Virginia Heights i
A. I don't know if it would be in si~d1t of anv re~ddence
in Virginia Heights, but it is certainly not in sight of mine.
Q. Is it accessible by roadway or anyt]1ing like that to Vir".'
ginia Heights 7
A. No, sir.
Mr. Jones: That is all.
And further this deponent saith not.
Signature waived by agreement.
(Note: Thereupon, at 12:15 o'clock, p. m., an adjournment
taken· for lunch.)
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ROY ALl\f.ANY,
the next witness, one of the complainants, being _
first duly sworn, was examined and deposed as follows:

DIRECT EXAMINATION.
By Mr. Jones:
Q. You are Mr. Roy Almany?
A. Yes, sir.
Q. Mr. Almany, where do you live?
A. On Valley Drive, down next to the underpass. I have
three lots there.
Q. What lots do you own Y
.
A. I don't know the number of them. The first three lots
back this side of the underpass.
Q. Is your property on the west side of t~e Valley Drive
as it has recently been reopened Y
A. On the right going down.
Q. You own how many lots Y
A. Three.
Q. Are your lots Nos. 12, 13 and 14 in Block 117 {Indicating on a map.)
A. That is right.
Q. Do you have your deed with you Y
A. No, sir, I haven't.
..
Q. Do you know whether Qr not it contains the
page 93 } restrictions with reference to the buildings Y
.
·
A. I bought the lots from Mr. Jordan and it is
not in my de~d but it was in the old deed. I bought another
lot across the street from 1\fr. Byars and it was in it.
Q. Has the construction of the Valley Drive shortened the
length of your lots 7
·
A. The street did, yes, sir.
Q. The street they call Valley Drive has shortened the
length of your lots T
A. Yes, sir.
Q. Have you built any residences on these lots 7
.A. Yes, ~ir, I have one house.
Q. On the three lots Y
A. Yes, sir.
Q. If structures of the type that are proposed to be built,
a super-market, filling station, barber shop, and such structures, were placed up there on Block 5, near the Lee Highway, what' effect would it have on the value of your property?
A. It would hurt the valuation of my property for the
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simple reason I had one house on Maryland Avenue and they
put a store next to it, and I liked never to have sold it.
Q. ,vouldMr. Carter: The foregoing answer is objected
page 94 } to because immaterial, and motion made to strike
·it out.
.
By Mr. Jones·:
Q. Would it be any advantage to you to have such structures put up there?
A. No, sir.
Q. State whether or not you bought your property in re- ·
liancc upon the 1·estrictions of the Virginia Heights for residence purposes 1
A. The simple reason .that I bought my property up there
was because it was restricted against stores and filling stations or any other business, is one reason I bought my propertv up there, and I sold one to get away from just that.
Q. In other words, you wanted to acquire property in a
strictly residential section?
Mr. Phillips: That question is objected to because leading.
A. That is right.
Q. Do you know from whom you bought your property?
A. Mr. A. D. Jordan.
Mr. Jones: You may ask him.
CROSS EXAMINATION.

By Mr. Carter:
Q. When did you purchase your property?
A. I have owned the property about· six months.
Q. You bought it somewhere· around the first
part of this year 7
A. Tbat is right.
Q. What is your occupation Y
•
A. Plumbing and heating contractor in Abingdon.
Q. You have a place of business in Abingdon Y
A. That is right.
Q. How far are you from the ~onroe Calculating Machine
Company planU
A. I will say around 700 feet.

page 95 }
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Q. How far -are you from the N&W roundhouse Y
A. I couldn't hardly say.
Q. Roughly.
A. It is pretty close to a quarter of a mile, I guess.
Q. Were those two structures there when you built your
home or when it was built!
A. Ye~, sir.
Q. And the Monroe planU .
A. Yes, sir.
Q. They were there when you acquired your home Y
A. Yes, sir.
Q. Po you keep plumbing equipment, pipes, and things of
that nature at your homeY
page 96 ~ A. No, sir, I have a shop for that.
•
Q. You don't keep any at home 7
A. No, sir, only what I have at home for my own water
line ..
Q. You are going to lay yom· own water line?
A. I have to.
Q. How much pipe do you have for your water line Y
A. About 200 feet I guess.
Q. Where do you expect to take the water line!
A. Over next to l\f r. Bow.era' house. The water tap is already there and I have started the line.
Q. How far is that 7
'
A. I will say from my house over to the tap is about 400
feet.
·
Q.· Do you know :Mr. Loudy, a neighbor of yours up there'l
A. No, sir.
Q. Do you know where he lives Y
A. No, sir, I don't.
Q. Do you know where :Mr. Eastman lives Y
A. Yes, sir.
·
Q. Do you know what he does Y
A. No, sir, I couldn't be positive.
Q. Have you ever been in his home 'l
page 97 ~ · A. No, sir. I have just passed by there.
Q. Can you tell from the outside appeara.nce ...
what hb does i
A. No, sir. All I can say be bas a real nice home there.
Q. No signs to indicate his business'l
·
A. I have saw one sign is all.
Q. Describe the sign 7
A. Just "Antique Honse".
"
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Q. Has "Antique House" written on iU
A. Ycs, sir.
Q. Where is the sign located 7
A. I couldn't say exactly.
Q. How is the sign mounted 7
A. I couldn't say that exactly. I never paid that much
attention to it.
·
Q. Is the sign on the ground or on a .post?
A. On a post.
Q. Did you ever see a sign on the ground Y
A. I don't recall any.
Q. You don't recall any sign like that?
A. No, sir.
Q. Do you know wl1ere the proposed shopping center is to
be locatedf
page 98 ~ A. I don't know where until this building
started.
Q. You know about where that shopping center is, don't
you; where it is to be located 1
A. I know where they started the building.
Q. Can you see that from your home7
A. Sure.
:Afr. Carter: That is all.

And further this deponent saith not.
Signature waived by agreement.
CLARENCE O. GRUBB,
the next witness, one of the complainants, being first duly
sworn, was examined and deposed as follows:
DIRECT EXAMINATION.
By Mr. Jones:
Q. What is your name?
A. Clarence 0. Grubb.
Q. 1\fr. Grubb, wlmt is your occupation 7
A. I am a salesman.
Q. Where do you live 1
A. I live in Virginia Heights, on Meadow Drive.
Q. How long have you lived in Virginia Heights 7
,A, I have lived out there since 1940.
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page 99

~

Q. What property do you and your wife own in
Virginia Heights?
A. Well, my piece of property is kind of split up, part of
three lots, 12, 13 and 7-a in Block 13.
Q. M:r. Grubb, I show you a deed dated May 18, 1939, from
T. S. King and Gladys King, his wife, to Clarence 0. Grubb
and Grace Elizabetl1 Grubb, recorded in the Clerk's Office
at Abingdon, Virginia, in Deed Book 176 at page 477, and
will ask you if that is the deed to your propertyt ·
·
A. Yes, sir.
Q. I want to ask that you read into the record the restrictions in the deed.
A. Reading: "The following conditions and building restiictions, which are hereby made covenants running with the
land and binding upon the purchasers, their heirs and assigns, for a period of twenty years, from July 12J 1987, towit:

"1st. Said property is not to be sold or leased to any person of African descent.
'' 2nd. No dwelling l1ouse erected on any lot fronting on
Lee Highway is to cost less thrin $3,500. No dwelling house
fronting on any street other than Lee Highway is to cost
.
less than $2,500.
"3rd. No dwelling l1ouse, .private garage, or other outbuilding is to be built _closer than 75 feet to the street line in
front of same.
page 100 ~ "4th. Not more than one dwelling house is to
be built on any one lot, but all necessary antl
proper outhouses may be built in connection with such dweling house. · ·
.
'' 5th. No storehouse, garage, filling station, or other building shall be erected on any of said lots, except a dwelling
house, together with the necessary ·and proper outbuildings,
and embracing among them the right to a garage for private
use.
'' The foregoing conditions and building restrictions are
to be embraced in all deeds made by the Sbipland Land Company, Inc., to platted lots in said Reed Farm Addition."
Q. State whether or not the restrictions which have just
been read are embodied as read in your deed T
A. That is right.
Q. Did any one act as the broker or real estate agent in
negotiating the sale with you and, if so, who?
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A. Mr. E. R. Shipley.
Q. Is he engaged in the real estate business, as a real estate
broker, in Bristol, Virginia 7
A. Yes, sir.
Q. ·what representations did he make to you with reference
to the Virginia Heights being made a residence section?
Mr. Phillips: Same objection as l10retofore.
A. At that tinie when I bought out there that was the only
reason in the world I bought that lot out there
page 101 } and built my home out there was because ·of th~
restrictions and things they had out there.
Q. Did Mr. Shipley, in negotiating the sale, make statements to you v:i.th reference to its being a residential sec-

ti~V

.

A. That is what he said it was supposed to be, and all it
would be, like it called for in the deed there.
Q. Was there a vacant lot at the time you bought it, I mean
your lot, was it vacant at the time you bought it, or was your
residence on it Y
A. No, sir, it was vacant when I bought it.
Q. Did you build a house on it Y
A. Yes, sir.
Q. When did you build iU
A. I built it in the spring of 1940.
Q. Have you lived in it continuously since that time to the
present, since you finished iU
A. Yes, sir..
Q. ·w1rnt has been tlie llistory of that section out ther<~
with reference to its gro.wth, within what period of yearr,
has it developed and grown f
A. Since I moved out there I would say there lias been from
sixty to sixty-five per cent of the houses built, since I moved
out there.
·
page 102 } Q. Are there any homes under construction out
there nowt ·
,
A. There is several out there. There a1·e three I know of.
Q. That are actually in process of construction Y
A. That is right.
Q. And some have been recently completed out there?
A. Yes, sir, several of them.
Q. Are there still some vacant lots in Virginia Heights on
which other residences can be built from time to time Y
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A. Yes, sir, there are several out there.
Q. So what would you say as to whether this section is
just beginning its development or is in process of development or that it is finished developing!
A. I would say it keeps growing all the time. It seems
like every month or two somebody is breaking ground out
there for something.
Q. Did you, in the construction of your house, conform to
the restrictions contained in your deed 7
A. Yes, sir, I sure did.
Q. Where is your house with reference to the Lee Highway, is it north or south of the Lee Highway V
A. Well, it is, I would say, northwest.
page 103 ~ Q. Are there any business houses of any kind
in the Virginia Heights Addition 1
A. No, sir, not unless you would call the Eastman's a bi1~i:riess house.
,
Q. What is the Eastman place; what kind of place is iU
A. I have be{!n to visit them several times since being 011t
there, as my property adjoins theirs, and to my knowledge it
is one of the finest homes in the city of Bristol.
Q. In which direction is your house from the Eastman
home, east or west? .
·
A. My property adjoins them. .
Q. On the side next to Abingdon 7
A; Yes, sir.
·Q. Your property doesn't front on the Lee Highway, doe8
iU
A. No, sir, it is right to the back of Eastman's, on -Men<low
Drive.
·
·
Q. How far would your house be from the proposed SUfl<'r
market, and other buildings Mr. Shipley proposes to erecU
A. Well, I would say approximately about 450 yards.
Q. What would be the effect on the vahlP. of
page 104 ~ your property and other property in your p!t.rt .
·
of Virginia Heights section, if Block 5 were
opened up to business and structures of the type that- m·c ·
proposed to be erected were constructed on that Blo<:k 51
Mr. Phillips: This question is objected to becal}se this ~itness has not been qualified as -capable of answering a c1uestion of this nature.
A. Well, I really wouldn't say but being as it was supposC'd
\
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to be restr~cted why should anybody build a place out there
to start w1thf
By Mr. Jones:
Q. You are one of the complainants in this suit, are you
not¥
A. Ycs, sir.·
Q. " 7hy do you oppose the erection of such structures 'l
A. Just according to what the deed said, because if it was
restricted for one it was restricted for everybody, is the way
I figure it.
Q. Do you have any uneasiness about the future if BloC'k
5 is opened up to business structures 7
A. ell, if they let the gates down I think in other words
they could put up most anything they wanted to out in that
section.
. ·
Q. Have the people of the Virginia Heights section met
and talked about this matter at different timPsV
page 105 ~ A. Yes, sir, they have.
Q. Have you attended those meetings?
A. I have been to two of them. The reason I haven't been
to more is because I have been out of town a lot, being a
traveling man.
·
·
Q. About how many people were at tl1e meetings you at"
tended?
A. I didn't count them but I imagine from 18 to 25.
Q. ,vas there anybody in those m9etings that was not in
opposition to t4ese structures being placed in Block 57
A. No, sir, there was not, they were all opposed to it.
Q. If a filling station and super market were put clown .
at this proposed. location, would they be visible from your
house¥
A. No, sir, it would not be visible from my horn~ because
I am right around the. curve.

,v

Mr. Jones: You may ask him.

CROSS EXAMINATION.
By Mr. Phillips:
Q. i\Ir. Grubb, as I understand it, your property adjoins
the Eastman property on the side away from the Lee Highway?
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A. That is right, right around the curve there.
Q. Your house faces somewhat toward Abing.;
don then7
·
A. No, sir, it faces Mr. Shipley's, up on tlie hill.
Q. Could you say about what volume of business the antione
· ·
shop does in the course of a year 7
A; I Jmven 't the least idea.
Q. They do quite a volume in. dollars and cents though, do
they not; isn't it a pretty big business¥
A. I couldn't tell you. I have never saw the first dime's
worth of stuff sold tl1ere and· I have been there a good many
times but of course I clidn 't go there to buy anything.
· Q. You do see automobiles parked out· in front in wbicn
people have come to view the merchandise there i
A. I don't know if to view it or not, because I have car~
parked once in a while in front of my place that just come
to visit.
· Q. Do you mean they don't have any more cars in front
of Eastman's place than they do in front of your place 1
A. They might do it but I don't pay any attention to how
many cars are parked out there.
Q. Do you see cars parked in front of the Eastman·~
house?
·
A. I see cars parked everywhere but I don't pay any attention to them.
page 107 ~ Q. l\Ir. Grubb, it will expedite this hearing if
you will answer my questions rather than to
make evasive answers. Are there any signs in front of or
around the Eastman property!
.
A~ Yes, sir. There is one sign up on the grass that seys
"Antiques".
Q. And then is there not another sign there also advP.rtising an\iques?
.
.A. I believe there is a little sign right at the bridge where
it goes into the house, a small sign.
Q. That business though has never bothered you or your
family, has it 7
.
A. Well, it was out there when I moved out there and I
thought it was a really beautiful place, and in my estimntion
it has helped Virginia Heights really.
Q. I asked yon if it bad ever bothered you or your famiJyT
A. No, sir, it has not.
Q. Block 5 where the shopping center is proposed to be
page 106

~

I
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erected lies across the Lee Highway from your property. docs
it notY
A. Yes, sir.
Q. And it is in the valley between two wooded hills also,
isn't itf
·
page 108 } A. That is rigl1t.
Q. And, as I understand it, you are objecting
chiefly because you consider the erection of a shopping center as a violation of the restrictions in your deed; is thiit
rightY
A. Yes, sir.
Q. As a matter of fact if a presentable and proper business in the way of a super market or grocery store, drug
store, or filling station, were operating there between rm1sonable hours, and in a proper manner, it wouldn't inMnvenience or interfere with you in the enjoyment of your prop. erty, would it?
A. It wouldn't do it any good.
Q. Now to get back to the point I made awhile ago, will
you answer the question and then make any explanation you
desire!
A. Yes, I think it would.
Q. You think it would interfere with the enjoyment of
your property'l
A. I do.
Q. But there is one business there, namely, an antique
shop, which you consider an asset to the community?
.
A. I do.
Q. But you don't think a super market and shopping center would be an asset 1
page 109 } A. No, sir, I don't. .
Q. Has the Valley Drive been opened up since
you moved into your property Y
A. Yes, sir.
Q. And the Monroe plant has been erected since you moved·
there?
A. Yes, sir.
Q. Do you know about how many men the Monroe plant
employsY
·
A. No, sir, I do not.
·
.
Q. Is it in the neighborhood of five or six hundred people7
A. I have heard that. In fact I read it in the paper.
Q. And the underpass has been built under the railroad Y
A. Yes, sir.
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Q. There will of course be a considerable number of people traveling down Valley Drive and under the railroad to ·
reach the :Monroe plant, won't thern7
A. Yes, sir, that is the reason it was opened I imagine.
Q. Is the traffic pretty heavy on the Lee Highway 7
A. Yes, sir, it is pretty heavy day and nig;ht.
·
Q. I believe it is considered one of the heaviest
page 110 ~ traveled highways in the state, is it not7
A. That is right.
Q. Do you know anything about a candy manufacturing
·
business that Mr. Loudy operates down there¥
A. No, sir, I don't.
Q. You haven't heard of iU
A. No, sir.
Q. Would you object to it if he is operating a candy manufacturing plant there 7
A. If there is one out there I would.
Q. Have you heard the witnesses this morning list the
business houses and establishments that are situated on the
Lee Highway west of Lot 5 Y
A. I can't hear very well but I know they were talking
about that.
Q. I will ask you to list the business houses and establishments there.
A. There is a service station and then where the Wagon
Wheel used to be, or they still call it the ,vagon Wheel, there
is a little grocery store and Roy Branson 's place.
· Q. ·what does Roy Branson do?
A. He runs a store and then he built some bodies there.
Q. Bodies for trucks and cars 1
page 111 ~ A. Yes, sir.
Q. Is tltere a tourist court or home there Y
A. Yes, sir, one on each side of the road.
Q. And what they call a Tabernacle used for religious pm·poses on or about the top of the ridge adjoining Block 5 as ·
· you come toward Bristol Y
A. That is right.
Q, I believe the N&W roundhouse is- along the right-of-way
south of and to the rear of what is known as the ,vagon
WheelY
A. That is right, back of it.
·
Q. That is a considerable building, isn't it1
A. I have never been down there.
Q. It is a roundhouse for the N&W where they keep the
engines and things 7
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A. Yes, sir.
Q. You have heard of the outer loop I guess, what is known
as the outer loop Y
•
·
A. No, sir, I haven't.
Q. Had you heard that Bristol was expecting to construct
a driveway around its outskirts to facilitate the passage of
vehicles around and through the city 1
A. No, sir.
·
Q. You don ;t know then that the outer loop is
page 112 ~ located and passes over Valley Drive1
·
A. No, sir, I don't.
Q. What size family do you have?
A. At hornet
Q. Yes.
A. J·ust my wife and myself.
.
Q. Did you know it when the city was considering rezoning the area around Block 5 l
A. No, sir.
·
Q. Did you know anything about the matter when the city
was enacting ordinances zoning that section out there?
A. No, sir.
Q. I believe you stated you couldn't see Block 5 from your
house¥
A. No, sir, I can't. You see it is around the hill from me
and I can't see it from my house.
Q. ·where were these meetings held which you referred to
in which a discussion was had about the shopping center1
A. They were held, I can't think of the man's name nowwho was iU
Q. Was it Mr. Keesling 's 7
A. No.
Q. :Mr. Everett's?
A. No, I don't recall.
·
·
Q. You mean you can't recall the name of the
page ·113 ~ owners of the premises at any place you"attended
a meetingi
·
A. It was right next door to Horner 's. It might have been
Keesling's.
Q. Did l\Ir. and Mrs. Eastman take any part in tl1ese meetings?
A. It was up at Kelly's home, one was.
Q. "\Vere all three at l\Ir. Kelly's home1
A. Yes, sir.
.
Q. Did l\Ir. and Mrs. Eastman attend any of these meetings?

,

88

:::;upreme Court of Appeals of Virginia
Claretice 0. Gr·ubb.

A. No, they wasn't there when I was.
.
Q. You say you have been in their antique shop more .than
once! .
·
A .. I wouldn't know exactly how many times I was in there.
Q. More than once 7
A. Yes, sir.
Q. Would you be able to estimate the value in dollars and
cents of the merchandise they had in that business when you
were there?
A. Well the way antiques sell I imagine it was several thousand dollars.
Q. As a matter of fact it would be several tens
page 114 ~ of thousands, the way things sell now, wouldn't
iU
·
A. I wouldn't know.
Q. Do you know bow many people they usually keep employed there 1
.
A. No, sir, I don't. Not on the inside, but they have two
men who work on the yai·d practically all the time.
Q. But you don't know how many they keep employed on
the inside?
A. No, sir.
·
Q. Do they repair and renovate furniture inside!
A. I don't know.
·
Q. Do you see an express company truck going in and out
of the antique shop any 1
A. No, sir, I don't, because I am not home through tlle daytime.
Q. Do you know l1ow they get their furniture into the building and how they ship it out, by wl1at means!
A. No, sir, I don't, unless it would be by that station wagon.
You .see where my house is situated I can't hardly see over
in their yard.
·
Q. They have a station wagon with their name and advertising their business printed on the side, do they Y
A. ·yes, sir.
_
Q. As a matter of fact as you said the antique
page 115 ~ shop doesn't bother you any hardly, does it?
·
A. No, sir.
. ·
·
Q. And the shopping center t(own there wouldn't bother you
any either, would iU
A. It is in the restriction area.
Q. As a practical matter, I mean.
A. It wouldn't do us any good.
Q. But it wouldn't bother you much, would itf
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A. Yes, sir, I believe it would cut down the value of the
property out there.

Mr. Phillips: I belieYe that is all.
And further this deponent saith not.
Signature waived by agreement.
MRS. PHEBE M. COOPER
the next witness,. being first duly sworn, was examilied and
. testified as follows on behalf of the Complainants :
DIRECT EXAMINATION.
By Mr. Jones:
Q. Your name is Mrs. Phebe M. Cooped
A. Yes, sir.
Q. Are you the wife of Roy A. Cooper?
A. Yes, sir.
page 116 } Q. ·where do you live, Mrs. Cooper?
A. I live on Crossway Road between the Bowers
lot and the Homer Gray Terry lot.
Q. How long have you lived there 7
A. We moved there January 20, 1947.
. Q. I show you a deed dated January 7, 1947, from Allen
R. Keesee and Nellie E. Keesee~ his wife, .to Roy A. Cooper
and Phebe M. Cooper, his wife, recorded in the Clerk's Office
at Bristol, Virginia, in Deed Book 76, page 271, anil.wi.ll ask
you if that is the deed to your property?
A. It is.
·
Q. w·hat is the lot number and block number that you own 7
A. Lot 8 in Block 9.
·
Q. The description reads: "Being known and designated
as Lot 8 in Block 9, in tl10 Virginia Heights Addition to Bristol, as shown on J\Iap 4, dated October 5, 1939." . Is that
right?
A. Yes, sir.
Q. I will ask you if this deed contains the fallowing para-·
graph:
"It is further agreed tl1at this conveyance is made . subject to the conditions and building restrictions as set forth
in all recorded deeds to lots in said Virginia
page 117 } Heis-hts Addition.''
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A. It does.
Q. Now where is your property located with reference to
• the proposed super market and filling station, beauty parlor,
barber shop, etc., in Block 51
A. It is just a few hundred feet away, across from our
lot, the' Bowers lot, the Hamilton property and the new proposed market.
Q. Do you want these proposed buildings to be com,tructed
at this location they are proposing to construct them?
A. No,, I do not.
Q. "WhyY
.
A. Because I have lived in the citv all inv life where 011
any corner you could buy anything );on wanted, and plenty
of things you didn't want, and I don't want that condition
in the Heights, if we can avoid it. My chief reason for coming to Bristol was because it was the kind of place I wanted
to live and our buying in Virginia Heights was bP.cause it was
recommended as strictly a residential community.
Q. What would be the effect on the ~esirability of your
present home as a residence of such busmess property were
constructed there?
A. I don't think it wouJd·enhance it any. We would look
right out on the backs of the stores. I have seen
page 118 ~ a description of what the front of the stores
would be, but none of the bnek, and I know a lot
of stuff can accumulate behind such places, and that is what
we would have to look at because we would be over behind liis
stores.
Q. How does Virg'inia Heights compare with other sections
of Bristol from the standpoint of being an attractive residence section l
A. It. is supposed to be one of the finest, acco!·ding to the
deeds and everything we have seen, and .the ads.
Q. Whose ads?
A. Mr. Shipley's.
Q. Would you say it is a new or an old residence development1
A. Of course I haven't been here long- enough to tell but
it seems to be growing. There are about three nrw homes
above us and a couple of new ones in the valley, and it is certainly on the upgrade.
Q. Are there any vacant lots out there on which to build 7
A; Yes, sir, on:e right next door to me, and one across the
street.
Q. Do you know any section of town that is adding t~ its
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residences faster than the Virginia Heights extension 'I
· A. No, sir. They have the Euelid Avenue seepage 119 ~ tion ·but I don't think they are building as fast, or
the homes are as large as where we are.
.
Q. How long have you been a residence of Bristol?
A. Since January 20, 1947.
.
Q. ,vhat is your husband's occupation?
A. He is with the :Monroe Calculating Machine Company.
Q. Do you know whether or not any of the other :Monroe
officials or employees arc contemplating purchasing homes
in that area?
l\Ir. Phillips: '\Ye object to that question as immaterial and
irrelevant.
A. Yes, sir, there are other people who are interested in
buying, that are interested in buying the house next to us,
and the general manager has bought the knoll behind the
Eastman home and 110 intends to build there. There are a
number of people interested in tlrnt community but have hands
·
off waiting to see the outcome of this now.
Q. If the outcome was that these buildings the defendants
propose to construct should be constructed, is it your .under- .
standing that they would or would not want to live in Virginia Heights 7
A. They would not.
Mr. Phillips: ·we object to thnt question ns wholly im.
proper and irrelevant, and at the best it would be
page 120 ~ hearsay evidence. .. . ·
Mr. Jones: That 1s all.
CROSS EXA~UNATION.
Bv :Mr. Carter:
·
·
·Q. I understand your husband works for :Monroe Calculating Company?
· A. He does.
Q. Your location is quite convenient to his world
A. It is. He don't object to it at all.
Q. How many people are employed there at Monroe Calcu·
lating Company's plant?
A. I couldn't tell y<;>u exactly but I believe about 500 at the
present time.
Q. Do you know your neighbor, Mr. Loudy, who lives down
the streeti
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A. No, I don't know him at all.
Q. Do you know anything about what he does?
A. No, sir, I do not.
·
Q. Have you seen any activity around his home?
A. I have seen no activity.
·
Q. Assume ~ bas a candy manufacturing plant employing
several persons, would you object to that continuing there in
your neighborhood 1
Mr. Jones: The foregoing question is objected
as being purely hypothetical, the witness having stnt:od she doesn't know anything about Mr.
Loudy; and, for the further reason it assumes a fact that does
not exist, namely, that he has a manufacturing business independent of his home, and not in the basement of his home.

page 121

Fto

A. It is a residence there.
By Mr. Carter:
Q. Assume someone conducts a candy manufacturing plant
in the basement of his home, employing several people, would
you object to that?
A. I don't think tllat is the case we are trying.
Q. Would you object to it is the question 1
A. If it bothered me in any way I would certainly object
·
to it.
Q. Roy K. Cooper is your husband, isn't he?
A. That is right.
,
Q. Is he a party to this suiU ·
.
A. He has not signed the paper, but he would appear if
you would like and also sign the paper.
Q. I asked if he was a party to the suit?
A. He can be brought in any time, and he happens to be
slightly busy is the reason be isn't here today.
Q. Your husband was employed by the Monroe people prior
.
to your coming here f
··
page 122 ~ A. That is 1igbt.
Mr. darter: You may stand aside.
And further this deponent saith not.
. Signature waived by agreement.
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A. H. McCROSKEY
. one of the complainants, being first duly sworn, was examined
and deposed as follows :
DIRECT EXAMINATION.
By Mr. Jones:
Q. You are A.H. McCroskey?
A. Yes, sir.
Q. Where do you live, Mr. McCroskey7
. A. I live on the corner of Crossway and the highwa:v in
Virginia- Heights.
•
Q. ·what _business are you engaged in 1
A. The grocery business.
Q. How long have you lived in Bristol¥
A. Sixteen years.
Q. Do you own the property where vou live in Virginia
Heights?
A. Yes, I do.
·
Q. I show you a deed dated June 14, 1934, from
page 123 } Frances C. Baker, single, to A. H. McCroskey,
recorded in tlie Clerk's Office at Abingdon, in
Deed Book 154, pa~e 122, conveying all of lots 1-a, 2-a, 22
and 23, and part ~f lots 15 and 21 in Block 2 of the Virginia
Heights Addition, and will ask if that is the deed to your
property?
A. Yes, sir, it is.
Q. I will ask you if the following is a correct ·quotation
from the deed:
w

. "It is further agreed that this conveyance is made subject
to the conditions and building restrictions set forth in said
deed from the said Elizabeth S. Reed, to the said party of the
first part, as follows:

'' 1st. Said property is not to be sold or leased to any person of African descent.
.
·
"2nd. No dwelling house erected on any lot fronting on
the Lee Highwav is to co~t less than $3,500. No dwelling
house fronting on any street other than Lee Highway is to
cost less than $2.,500.
.
'' 3rd. No dwelling house, private garage or other outbuilding is to be built closer than 75 feet to the street line in front
of same.
"4th. Not more than one dwelling house is to be built on
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any one lot, but all nece.ssary and proper outhouses. muy be
built in connection with such dwelling house.
"5th. No storehouse, garage, filling station or any other
building shall be erected on any of said lots except a dwelling house, together with the necessary and proper
page 124 ~ outbuildings, and embracing among them the right
to a garage for private use.
· "Said second party agrees to embrace said conditions and
building restrictions in auy and all deeds that he may make
to the land herein conveyed.''
Is that a correct quotation from your dee<l 7
A. Yes, sir.
.
Q. Now, l\Ir. l\IcCroskey, under what circumstances did you
acquire your property?
A. vVell, they had an auction sale when I bought this property. I bought it at auction. \Yhen they were auctioning it
off it was specified there would be no business section of any
kind in Virginia Heights, and it was all a residential section,
was why it was being sold 1ike it was. 1 had a business in
town and I wanted out away from any business is why I bought
out there.
Q. Who was in charge of the development of the Virginia
Heights Addition and the Rale of the lots at this auction sale i
~. Mr. E. R. Shipley.
.
Q. ·were many lots sold out there at that hmef
A. Yes, sir, se,·eral lots were sold that day. I didn't stay
very long that duy, but they were selling all on the north side
of the road that day. Mr. Noffsinger bought a whole bunch
of them, from my lot there up to Wood-Howell
·
page 125 ~ Nursery that day.
Q. I notice your deed is from Frances Baker.
Do you know how you happened to get your deecl from her?
A. She owned the lot before tbe sale and thev sold the lot
and she made the deed to me tl1en. The lot had done been
sold off one time to her, nnd she let it go at auction and she
transferred it from her to me.
Q.. So this lot, alth9ugh the legal title was in Frances
Baker at the time of the sale, w~s inrluclecl among the lots
sold by the Shipley Land Company at that time7
A. That is right.
Mr. Carter: The. foregoing question is objected to because
leading.
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Q. .At the time of your purchase of this property were there
many resiclences out there?
. A. I think there were three houses at that time out there.
Q. Can you tell which houses they were1
A. I think the Eastman's maybe wasn't finished, but they
were building on it~ ancl Mrs. Farris' home on the right out
there.
Q. Do you know how many houses there are in the Virginia
Heights section now'?
A. No, sir, I don't know exactly.
page 126 ~ Q. Is the area out there built up 7
A. Y cs, sir, it has been built up considerably
since I built my house. In other worcls, I was the fourth house
going up at the time I hought and th('rC must be in the neighborhood of a hundred houses out there now.
Q. \\That about the value of those houses, what would be
the price range 7
A. I imagine the price range would be $12,000 to $15,000 on
most of the property at this time.
Q. You mean that would be the average?
A. Yes, sir.
Q. What would be the top values, do you think?
A. Around $25,000 to $30,000 today, I think.
·
Q. If a super market and a filling station and other struchll'cs proposed to he erected are placed on Block 5 in the
Virginia Heights, what effect would that have, in your opinion,
on the values of these properties 1
A. I think it would cut them from one-third to one-half in
value over a period of time.
Q. You arc one of tbe complainants in this suit, are you
not1
A. Yes, sir.
Q. ·what arc your rc>asons for hC'ing oppos<.'d to the construction of buildings sueh as tlle defendants propage 127 ~ pose to erect in this section 1
..
A. I think according to our deeds we have that
we all bought with the undcr1-tanding there would be nothing
but residences out tlwr.c, and if we let this start it will tear
up the thing we have all worked for and built up, and filling
stations and such things will be on the highway an the way
throug-b, is what it is heading for.
Q. At the present time arc there :my such structures as
thoi;;c proposed to he erected by the defendants in the Virginia Heights section 7
A. No, sir, nothing of the kind in Virginia Heigl1ts anywhere.
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Q. Are there any business houses inside the Virginia
Heights section?
A. No, sir.
Q. ,vhat kind of house is the place l\Ir. and :Mrs. Eastman
erected?
·
A. I think they have just got a residenc_e, as far as I can
see.
Q. What kind of residence is it with reference to size and
type?
A. They have a nice house on the outside. I have been inside and through it and all I have seen is beds and antique
furniture all set up like where people live, what I have seen.
Q. Has it or not been occupied by the Eastpage 128 ~ man !s as their l1ome? .
A. Yes, sir, it has been occupied by them as
their home ever since it has been finished and thev live there
all the time, and I think their home is one of the prettiest
locations there is up there.
Q. How is the exterior appearance and landRcaping of the
property with reference to whetber it looks like a business
house or a nice dwelling house 7
A. From all outside appearances and the landscaping
around it, it looks like a home to me, the way they have it
fixed up, and the driveway goes in to the house and the garage
under one side of the house.
Mr. Jones: Yori may cross examine.
CROSS EXAMINATION.

By Mr..Phillips:
Q. You say your l1ouse was about the fourth house erected
in Virginia Heights?
A. Yes, sir.
Q. The Eastman house was that completed at that time7
A. No, sir, but they started it before I completed my house.
Q. So since you bought your lot tl1ere the Eastman Antique
Shop and the Monroe Calculating Company plant
page 129 } and the Valley Drive and the underpass under the
railroad have all been constructed 't
A. Ycs, sir, but I don't think the M:onroe plant has a thing
to do with Virginia Heights because it is across the railroad
and was farm land and don't entc>r Virginia Heights at all.
Q. All of those bave been completed since yo~ bought your
lot, haven't they?
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A. Yes, sir.
Q. On the Lee Highway coming toward Bristol the tabernacle and the Branson property, and buildings such as the
"\Vag-on -wheel, and the woodworking shop and the filling station, and the tourist court and one or two other :filling stations,
have all been erected also since you bought your lot, haven't
theyT
A. Yes, sir, they have, but that still is not in Virginia
Heights, and I would hate to think it was on up in ·Virginia
Heights.
Q. Have you heard of the outer.loop, and do you know what
it is proposed to be? .
A. I have heard them talk about the outer loop but I don't
know what it is.
Q. The Monroe plant is now employing around 500 people,
isn't it?
page 130 } .A. I believe that is about right. I don't know.
Q. You understand it is, don't you?
A. I have heard you all talking about it here is all I know.
Q. You haven't heard it outside?
A. No, sir.
·
Q. Do you know what the cost of tl10 Monroe plant was, to
erect it~
A. They said about a hundred thousand or million dollars,
I believe it was.
It was called tlie million dollar payroll.
Q. ,vhat do you mean by thnt1
A. :Million dollars a year payroll, when they started, is
what they said.
Q. There will be considerable traffic down Valley Drive to
the l\Ionroe plant, won't there be 1
A. I suppose so.
Q. Block 5 is situated in tbe valley there between two
wooded hills, isn't it 7
A. Rigl1t.
Q. Is it visible from your house!
A. No, sir, but it is still in Virginia Heights.
Q. So tlmt so far as appearances arc concerned it is not
visible from vour house and to that extent
page 131 } wouldn't interfere with the use of your property!
A. No, but I could do tlw same thing on my
propertv and I have plenty of land, and I could build a super
market and drug store on my property if I wanted to, I could
come to the city and get a permit to build me one.
.
Q. Referring to a building permit, did you make any ob-
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jection to the zoning of that property when the city council
was considering it?
A. I didn't know anything about that. They didn't come
around and ask me about it.
Q. And you didn't hear it t
A. No, sir.
Q. You say you are in the grocery business in Bristol f
A. Yes, sir.
Q. The grocery business is a legitimate and proper business, isn't it, and you don't object to it as a business, do you 1
A. No, sir, but I object to it out in Virginia Heights because it was all bought out there to be no business and nothing but residences on it.
.
Q. As I understand it, yonr chief objection is to the fact
it is a violation of the restrictions as you uu<lcrstand them.
A. My deed says no business property of any
page 132 ~ kind, garages, filling stations, or anything like
,
that. 1Ne bought with the understanding it was
to be a residential section only.
Q. You object to it because it is a violation of the restrictions in your deed, as I understand you, and as you understood them1
A. Yes, sir, that is right, and I don't think we need it in
that section.
Q. You think they ought to come into town for all their
groceries7
A. They have been all these years.
Q. But Virginia Heights has over a hundred residents in
it now, and five or ten years ago it didn't have anything like
that number, did iU
A. No, it didn't.
Q. And there has been n considerable change in the past
ten years in the number of residences and in the neighborhood in general to what it was ten years ago; is that right ·l
A. That is right, yes., sir.
·
Mr. Carter: That is all.

RE-DIRECT EXAl\IINATION.

By Mr. ,Jones:

.

Q. The change in the neighborl1ood that has taken place in

page 133

~

the last ten years, is that a cliange in the character of the neighborhood or change in the number
of houses7
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A. Change in the number of houses. I think the neighborhood is holding Up and all good people living out there, and
. they have built nice homes.
Q. ·was it exclusively a· residence section ten yearei agoY
A. That is what it was called at the auction sale.
Q. And is it exclnsh·ely a residence section nowt
A. Yes, sir.
. Q. To go back to this property, :Mr. McCroskey, which the
Momoe Calculating .Machine Company bought, who owned
that before they bought it?
A. l\Ir. Stoots I believe owned that.
Q.' ,Vas it ever subdividc<l into lots1
A. No, sir.
Q. How was it operated by him?
A. As a farm.
Q. And before he owned it do you know who lived there?
A. No, I really don't know.
Q. \Vas it ever a pnrt of the Virginia Heights Addition'?
A. Not to my knowledg·e it wasn't.
Q. "\Vas it ever included in any map of Virginia Heights
Addition YOU know on
A. No, sir.
·
Q. Was it ever owned by Shipley Land Com.
.
page 134 ~ pany Y
A. No, sir, not that I know of.
Q. Now that property before this Valley Drive was extended across the Lee Highway in a southerly direction, thi~
:Monroe Calculating l\fachinc Company property, was reached
in what way by trucks and vehicles'?
A. It was over a drive over the railroad, just over a crossing.
Q. "What direction is that from the Valley Drive that is
n9w being opened and about how far from the Valley Drive?
A. It .is cast I reckon and I would say it is maybe two
· tllousand feet or something like ·tliat.
Is this underpass that is being placed under the railroad in use nowt
A. I don't think it is iu use yet. I don't think it is completed yet.
·
Q. "\Vhen that is completed that would be two approaches
from the north; is that right?
A. 'Y'cs, sir.
,
Q. Are there any approaches to the Monroe plant to the
south7

er
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A. I believe they are about to complete one to the south
of them.
Q. Do you know whether tllere is any prop- .
page 135 ~ erty between tl1e Tabernacle property and the
Virginia Heights Addition 'l
A. I believe there is a vacant lot between the Virginia
Heights section and the Tabernacle. I don't know who owns
it.
Q. Was the Tabernacle property or Wagon Wheel ever any
part of Virginia Heights 7
·
A. No, sir, it is about eight hundred feet from the Virginia Heights line to that property.
Q. They are back eight hundred feet toward town from
the Virginia Heights section ; is that right t
A. Yes, sir.
Mr. Jones: You may ask him.
CROSS EXAMINATION.
. By Mr. Phillips:
·
Q. Mr. McCroskey, is it not a fact that the city has agreed
with the railway company, or has agreed any way, to close
one of those approaches over the railroad from the north
when the underpass is opened up Y
Mr. Jones: This question is objected to because any such
agreement is the, best evidence.
A. I really couldn't tell you .
. Q. You haven't heard that 'l
A. No, sir.
Q. About how many feet or part of a mile is
page 136 ~ your home from Block 5, approximately 1,600 or
1,700 feet, isn't iU
·
A.., Somewhere in that neighborhood, I imagir.s.
Q. You wouldn't consider Block 5 there now with the Valley Drive and Outer Loop opened up and lying as it does at
the bottom of a hill, and in the valley, and with these buildings ~ituated just west of it over the ridge, as a suitable place
for a nice expensive residence, would you 'l
A. It would make a nice residence.
Q. You couldn't consider it a suitable.site, would yout
A. I would consider it as suitable as for a super market
in there.

F. C. Ault, et als., v. Margaret V. Shipley, et als.

101

Mrs . .Ada Omar Fortner.

Q. You think it would be desirable for a nice, expensive
home in spite of what has happened to it l
A. ·what are you going to do witl1 the others down the
same line!
Q. I am asking you to answer my question.
A. Yes. I would consider it as suitable for a home as what
you are talking about building there.

Mr. Phillips: That is all
RE-DIRECT EXAMINATION.
.
By Mr. Jones:
Q. Mr. McCroskey, the grocery store you are in in Bristol, is it a retail grocery business?
page 137 ~ A. Retail;
Q. Is it a large retail grocery business t
A. Very large.
·
Q. Do you think that a super market located at this location on which they propose to erect this building could be
·
. operated profitably?
A. No, sir, I don't.
Mr. Phillips: 'l'hat question is objected to as immaterial
and irrelevant.
Mr. Jones: You may stand aside.
And further this deponent saith not.
Signature waived by agreement.
·
MRS, ADA OMAR FORTNER,
the next witness; being first duly sworn, was examined and
deposed as follows on behalf of the complainants:
DIRECT EXAMINATION.
By l\fr. Jones:
..
Q. Your name is Mrs. Ada Omar Fortner! ·
A. Yes, sir.
Q. Where do you live Y
A. I live at.205 Pine Street.
Q. In Virginia Heights f
A. Yes, sir.
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page 138

~

Q. Bristol, Virginia f

A. Yes, sir.
Q. Do you and your husband own property in the Virginia
Heights section?
A. Yes, sir..
Q. I show you a deed dated April 24, 1946, from A. D. Jordan and Mary Jordan, his wife, to George Wayne Fortner
and Ada Omar Fortner, conveying Lots 4 and 5 h1 Block 11,
as shown on Map 4 of the Virginia Heights Addition to Bristol, Virginia, which map is dated October 5, 1939, and will
ask you if that is the deed to the property of yourself and
your husband 7
A. Yes, sir.
Q. At that time did Mr. Jordan own any other property
beside this property he sold to you?
A. Yes, sir, he owned about four of those houses or lots
in the same row I live in.
Q. Where is this property with reference to the location
of the proposed super market?
A. It is the third house above where the super market is
supposed to be built.
Q. How far would it be in the distance from the proposed
,
super market 1
A. It would be about 350 feet, I think, because
page 139 } our lots are 100 feet.
Q. Do you and your husband want that super
market to be built there-7
A. No, sir, we don't.
Q. What is your reason for being opposed to the erection
of a super market and these other business structures at
that location?
, A. Well, one thing the back of it would be toward our
house, and another thing we used to, owned a house on Kentucky Avenue with stores and little buildings around it, and
when it was to be sold the G. I. appraisers-(interruptecl).
Mr. Carter: 'That is objected to as immaterial and I move
it be stricken from the record.
A. (Continuing)-said it would l1avc been worth more if
it had been in a better section of town, so we tried to get in
a good section of town, the best we could afford, to have a
nice place to raise our children, and our understanding was
it was restricted, and )Ve thought we were getting. what we
wanted.
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Q. Had you all had exp~rience with owning a home in the
neighborhood of stores and other business structures 'l
Mr. Carter: That is objected to as ·~ending.

A. Yes, sir.
· Q. What was your experience with that, with
page 140 } reference to it affecting tl1e value of your property?
A.
en, when it was to be sold they deducted several bun- .
drecl dollars from it because it wasn't in a good·locality, and
if it had been in a better part of town it would have sold for
more, because it was a good house.

,v

l\Ir. Carter: The question· and answer are objected to as
immaterial and irrelevant to the issues involved in this case
and motion is made to strike same from the record.

Q. At the time you and your husband purchased this propP.rty were you informed of the building restrictions in the
Virginia Heights section 1
A. "'\Vell, not through the one we bought it from, but it was
just our understanding tllat Virginia Heights was a good
section of town and that it was restricted, and that was the
reason we wanted to live there.
Q. Was it on reliance it was n restricted residential section
the reason you bought your property out there?
·
A. Yes, sir, it was.
Mr. Carter: We object to the question because leading.

Q. ,v11at effect would the erection of such sh:uctures, and
changing Block 5 into a business section, have upon the desirability of your home for you and your husband
·
page 141 ~ and in raising your children?
A. Well, I think where there arc theatres and
places of tliat kind it is hard tq keep children from banging
ar<tund them and I just don't care about living around plaee8
of that kind of business.
Q. What effect do you think it would have upon the desirability of the neighborhood for residence purposes for
such structures to be placed there'?
A. I don't think it would be good. I don't want it and it
seems others don't either.

../
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:Mr. Jones: That is all.
CROSS EXAMINATION.
By Mr. Carter:
Q. You referred to a theatre a minute ago. Where did you
get the information a theatre would be constructed theref
A. I understood there would be a theatre in the super market, barber shop and other things, in the super market building.
Q. How did you understand thaU
A. I don't know but I thought that was in with it.
Q. Did someone tell you that1
A. Yes, sir.
Q. Who told you that?
/
A. I couldn't say but that was my understandpage 142 } ing. I thought there was going to be a theatre
with it.
'
Q. What else did you hear was to· be constructed there?
A. I think a barber shop, clothing store and maybe a beauty
parlor.
·
Q. Anything else 1
A. I don't know.
Q. Are you a party to this suit 1
A. Yes, sir.
Q. Your name is on the Bill?
A. Yes, sir.
Q. Diel you attend any of the meetings of the Virginia
Heights Association I
A. Yes,. sir, one.
Q. Where ,vas that held?
A. At Mr. Keesling's.
Q. Do you remember the time?
A. No, sir, I don't remember that.
Q. What was the purpose of that meeting?
A. '\Vell, I don't really know.
Q. Who invited you up 1
A. I had a telephone call.
Q. Do you know who called you?
A. Charlie Odum.
Q. Did 110 say anything to you about the shoppage 143 ~ ping center?
.
A. No, he just said there was a meeting to be
held concerning those huilding::i, and he would like for us
all to be present to object, or whatever we wanted to do.
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Q. Did Mr. Odum say anything about what the shopping
center would be there J
A. I believe he said he really didn't know what it was to
be and that is why we were supposed to be at the meeting, to
:find out tl1ese things.
Q. Where does Mr. Odum live?
A. I don't know. I didn't even know him.
Q. You don't know if he lives in Virginia Heights, do you 1
A. No, I don't.
Q. Was he ut the meeting?
A. They said he was. I don't know.
Q. You didn't recognize him Y
·
A. No, sir.
Q. Do you know l\Ir. Loudy, a neighbor of yours who lives
11ea1· you 7
A. I don't know him. I know his- wife.
Q. Have you ever been to their home?
A. Yes,· sir.
Q. Do you know if they conduct a business in their home
there?
page 144 } A. Yes, sir, they make candy in the basement.
Q. Have you been down there?
A. Yes, sir.
Q. Wliat is the nature of the equipment and things they
have there; describe that for us1
A. I coulcln 't tell you. I know they have something they
whip the candy over with, and sometl1ing they cut it witli,
and that is the only things I seen.· There didn't seem to be
much machinery to it, just two or three tllings down there.
Q. Stoves and tables 7
A. Yes, sir, they J1ad tables.
Q. Did they have mucl1 of a stock of candy there?
A. I don't think I saw over a. dozen or two pound boxe~
of candy, just a few boxes was all I saw. There could have
been more packed away but I didn't see them.
Q. Did you see any sugar stocked there?
A. No, sir, I didn't. I didn't see the place so good.
Q. How many rooms arc devoted to the manufact.ii.re of
candy?
A. There was one big room and seemed to be a little one:>,
but I didn't go in it.
.
Q. This big room you refer to, is ·that in the basement OJ'
upstairs'/
A. It is in the basement.
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page 145 }

Q. Is any of the upstairs used for the mannf acture or sale of candy!
A~ I don't think so. I have been through the house onP
time but I didn't see anything like that.
Q. How many people are employed in the manufactu1·e of
candy there 1
A. I don't know of any.
Q. How many were present when you were theret
A. Ther.e were two ladies and one of them she said wac.
her sister.
.
Q. Were they working there or visiting like you 1
A. I don't know. One was raking her hand through canclv
like stacking it up or something, and the other wasn't doin;.::
anything.
·
Q. You don't know who she wast
A. She said it was her sister.
Q. Do you know if her sister lives there¥
A. No, sir, I don't.
Q. Was Mr. Loudy there!
A. There were two men in the basement. I don't know if
one was him or not.
Q. There were two men in addition to Mrs. Loudy and he1·
sister1
A. Yes, sir.
page 146 ~ Q. What were those two men doing!
A. They were spinning the candy on this thing
before it was put out and cut into pieces.
Q. There were five people there then 1
A. I know these two men were working and I don't know
if the women were working or not, one was just raking her
hand through the candy.
,
Q. Were there any trucks or anything .like that used in
-connection with this candy businessf
A. I never saw any. I can't see their house from mine
and I have never been over in that direction much.
Q. You have no objection to that, do you 1 .
A. As long as they make it in the basement of their honw
I don't, it don't bother ine, but I. wouldn't want a candy f actory put up there.
Q. Just so it is made in their house Y
A. Just so they are decent. I woulcln 't approve of it if
they had beer or something else in the basement, but .the candy
has not bothered me.
Q. Has anything been said to you about beer being sold in
Virginia Heights Y
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A. No, sir.
Q. Which way does your home face 1
A. On Pine Street.
page 147 } Q. Is tl1at toward Abingdon or toward Bristolf
A. It would be toward Abingdon, I. think. .
Q. Standing on your front porch the proposed shopping
center is immediately in front of you, isn't iH
A. Not exactly. There are two houses right beside miue
tbtt t knoclcs off mv view some.
··
Q. ··when did you all move there 1
A. April 24, 1946.
Q. You have been there ever since'!
A. Yes, sir.
Q. How many are in your family?
A. Three children.
Q. You and your husband and three children!
A. That is right.
Q. What does your husband do 1
A. He is an electrician for Virginia Power Board.
Mt. Carter: You may stand aside .
.And further this deponent saith not.
Signature waived by agreement.
MRS. SUSIE ANN BO,VERS,
,
page 148}
·
tlie next witness, being first duly sworn, was e:<amined and deposed as follows, on behalf of the Complainants:
'·
DIRECT EXAMINATION.
By Mr. Jones:
Q. You are Mrs. Susie Ann Bowers?
A. Yes, sir.
Q. The wife of Mr. E. Lee Bowers who testified here thiR
morning in this case 1
A. Yes, sir.
Q. You are the owner or part owner of property in Virginia Heights Y
A. Yes, sir.
Q. What property do· you own in Virginia Heightsf
A. I .own a lot on Crossway Road adjoining Windovet·
Road. Mr. Franklin owned it and I bought it from him.

108

Supreme Court of Appeals of Virginia

Mrs. Susie .Anni Bowers.
Q. Is that Lot 9 in Block 9, shown on :Map 4 of Virginia
Heights Addition Y
•
.
A. That is right.
Q. I show you the original deed datea November 5, 1946,
from Willie P. Franklin and wife to Susie Ann Bowers, recorded in · tl1e Clerk's Office of Bristol, Virginia, in Peed
Book 75 at page 608, and ask you if that is the original deed·
to your property?
page 149} A. Yes, sir.
.
Q. Does that deed contain the following paragraph:

"It is further agreed between the parties hereto that this
conveyance is made subject to the conditions and buildin~
restrictions set forth in various deeds from Shipley Land
· Company, Inc., to lots in Virginia Heights."
A. Yes, sir.
Q. State whelher or not you were informed of the building restrictions on the property in Virginia Heights Addition before you purchased that property 1
A. No, sir, we lived at Wallace, Virginia, and someone told
us about l\fr. Shipley having this land for sale, and my husband and I thougl1t it would be a good place, and after seein~
Mr. Shipley we bouglit it, because we didn't want places of
business around our home, and we put our life savings in
our home, and tbis business place would be facing us. Mr.
Shipley stood by to see we followed the restrictions, which
we did when we built.
·
Q. At the· time of negotiation for the sale of the property
bought by you and your husband, who I believe wa.s the
· owner of Lot 14 in Block 10, did Mr. Shipley make any representations to you with reference to the building restrictions i
page 150 } A. Yes, sir, he told me the restrictions.

. Mr. Carter: The foregoing question and answer objectPd
to fo1· the reasons heretofore assigned.
By Mr. Jones:
Q. Did you purchase this property in reliance on the building restrictions contained in the deeds to the .properties?
A. We sure did. w·e felt safe in what was in tl1e deed
and we never dreamed of Mr. Shipley trying to break what.
was .in it, and we were surprised and really hurt over it. We

,
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put confidence in Mr:Shipley that he would really stand by us
und he talked like he would always stand by us.
Q. How far in distance is· this proposed super market and
other buildings from your home?
A. I am right back of it. I can stand on my front poreh
and all I will be able to see is bis business. I wouldn't be
.
able to see the highway at all·
Q. It would be an obstruction of the highway from your
l1omeY
A. Yes, sir.
Q. How far from your home would it beY
A. I don't know how far.
Q. What effect would such structures have . upon the desit·ability of your home for living!
A. It would cheapen our homes out there. There
page 151} is no one that has got any money that would
want to put money out there in a business dhitrict and people that has got money will put it out ther~ now
and then it would be hard to sell our homes after it goes up.
Mr. Jones: That is all.

CROSS EXAMINATION.
By :M:r. Phillips:
Q. Who is your husband, what are his initials?
A. E. Lee Bowers.
·
Q. Does your husband own a lot in Virginia Heights also Y
A. I own that one and me and him together own the home.
Q. Have you the deed there to him and you jointly?
A. Yes, sir, it is l1ere.
Q. It is the one we bad this morning?
A. Yes, sir.
Q. And your house is on which lot, the one which was convcvcd to E. Lee Bowers f
A. That is right.
Q. You own the vacant lot and your husband owns the Jot
with the house on it, and your husband's lot where your homm
is fronts on what street?
·
A. On Crossway Road, this way, and Pine that
page 152} way, between Crossway and Pine, on the corner.
Q. But the front of the house is on Crossway!
A. Yes, sir.
Q. And the front of the house is toward the N&W rightof-way7

"
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A. We face the highway, the front does.
Q. Your house faces toward the north 1
· A. It faces the Lee Highway.
Q. And the rear of it is against or toward the railroad
then!
A. That is right.
.
Q. And then your vacant lot is Lot 9 in Block 91
A. Yes, sir.
·
Q. How long have you all lived there 1
A. We have lived there I imagine six years. ,ve built 01nhouse there I guess it is six or seven years. We built before
his-I guess it is six or seven years. "\Ve built our house
after we bought our lot.
Q. What kind of work does your husband do 7
A. He is a carpenter now for himself, but he worked nt
the paper mill at the time we built our home.
Q. The Monroe plant has been built there since you move<l
there7
A. Yes, sir.
page 153 ~ Q. Did your husband work any at the :Monroe
· plant while they were building iU
A. No, sir. He was on a job at Oak Ridge during the wnr.
Mr. Phillips: That is all.
RE-DIRECT EXAMINATION.
By Mr. Jones:
Q. Mrs. Bowers, do you know why Mr. and Mrs. Charlie
Fleenor are not .here today 7
A. They have a sick baby. He is off and may be here before closing time.
:Mr. Jones: You may stand aside.
And further this deponent saith not.
Signature waived by agreement.

\
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E. K. EVERETT,
the next witness, called by and on behalf of the Complainants,
and being one of the Complainants, deposed as follows after
being first duly swom:
·
DIRECT EXAMINATION.
By Mr. Jones:
Q. You a1·e Mr. E. K. Everett Y
A. Yes, sir.
Q. Mr. Everett, how long have you lived in Bristol?
A. All of my life, since 1900.
page 154 ~ Q. ·what property do you own in the Virginia
Heights Addition 7
A. Lots 7 and 8 in Block 1.
Q. ·That property is owned by you and your wife Addie ,v.
Everett¥
A. That is right.
Q. I show you a deed dated July 1, 1940, between Shipley
Land Company, Incorporated, grantors and E. K. Everett
and Addie W. Everett, his wife, grantees, recorded in the
Clerk's Office at Abingdon, in Deed Book 183, page 44, and
ask you if that is tl1e deed to your propertvf
A. Yes, sir.
·
Q. I will ask you if tl1e following is a correct reading or
quotation from this deed:
'' It is further agreed tllat this conveyance is made upon
the following conditions and building restrictions, and which
are hereby made covenants running with the land, and binding upon the purchai;;er, his heirs and assigns, for a period of
twenty years from this date, to-wit:
"1st. Said property is not to be sold or leased to any person of African descent.
"2nd. No dwelling house erected on any _lot fronting on
Lee Highway is to cost less than $3,500.
No
page 155 ~ dwelling hou8e fronting on any othe1· street other
than Lee Highway is to cost less than $2,500.
"3rd. No dwelling house, private garage, or other outbuilding is to be closer than 50 feet to the' street line in front of
same.
"4th. Not more than one dwelling house is to be built on
any one lot, but all necessary and proper outhouses may be·
built in connection with sucl1 dwelling house.
"5th. No storehouse, garage~ filling station, or other buiJding shall be erected on any of Raid lots, except a dwelling
house, together with the necessary and proper outbuildings,
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a_nd embracing among them the right to a private garage for
private u~e.
"The foregoing conditioi1 and building restructious are to
be embraced in all deeds made by the said first party to
platted lots in said Reed Farm Addition."
Is that a correct quotation from your deed 1
A. Yes, sir.
Q. At the time you bought this property was it a yacant
Jot 01 not?
A. Ycs, sir, it was a vacant lot.
Q. v\Tho negotiated the _sale with you 1
A. You me.an who did I buy it from T
.Q. Yes.
A. I bought it from Mr. Shipley himself.
Q. What representations were made to you by Mr. Ship.
ley?
.
page 156 } A. "\Vhat is contained in this deed, the building
restrictions, which was solely why we bought it,
was to get awa~' from the town and get out there where we
would have a little freedom.
Q. Did he expluin to you what those building restrictions
were.before you hought the property?
'A. They were discus~ecl and ·talked over.
Q. Did you talk over your site in Virginia Heights Addition with reference to it being a 1·estricted area Y
A. That was the primary purpose of the purchase out
there, that was one of the leading factors toward the sale.
. Q. Did you rely upon the restricted conta_ined in your deed j
A. I did.
Q. "rhen did you build?
· A. "\Ve built in 1940 about this period of the year.
Q. ls that section still growing f
A. Yes, sir, t1mt section is still growing.
. Q. Are there many liouses under construction out there
now?
A. .. To my knowledge I think there is perhaps ohe in my
immediate neighborl10od and perhaps anotller one across the
highway. Two is wl1at I know of, or three I know of.
Q. What would you say about the value of the
page 157 ~ houses out there,. what price range would they
coverY
A. I can hardly answer that, :Mr. Jones. I have been offered a tidy sum for mine, and I have refused to sell, and I
know of others that have sold for a tidv sum. Some I ·have
known to sell for $17,000 and $18,0000 in the ]ast year or so,
Mr. Jones.
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Q. What kind of a section or district is this Virginia Heights
·
.Addition '1
A. Stdctly residential, to live in. I would sav it is strictlv
residential.
•
•
Q. Are there any buildings in the Virginia Heights Addition that are not residences f
·
A. To my knowledge I will say no.
Q. ·what type of structure is the l!lastman home'l
A. So far as I am concerned the Eastman home is a dwelling to live in..
Q. Do you know if Mr. and Mrs. Eastman have lived there
since they built that building, all the time 1
·
A. Since I have been there, yes, sir, they have.
.
Q. ~at would be the effect of opening up Block 5 to businesses of tl1e type the defendants propose to construct there f
A. It has always been my experience whenever you mix·
dwellings and homes along with business strucpage 158 } tures that it lowers the home value. I can cite
you one street in Bristol right now if I ·may like
that.
Q. ,Vhat would be the effect, you mean it would depreciate
the value of the residences '1
A. Yes. ~ir.
Q. Right ndjoining it or the whole area t
A. It would lower the value of the entire neighborhood.
iiay I say this-Q. Go al1ead.
·
A. Now of course the developers of this development they
lni<l down so much rock for roads and so much water for a
water line and quit there, and when people bought the lots
Hwy moved in and built these dwellings on them and spent
their money on the improvement of the property and natl the
upkeep of it then, and I would say the ones that own and
live in the property have far more at stake than the one that
sold the lot, because all be sold was a barren piece of land,
and the other one put his money into it, and if you lower that
wl10 loses bis money f
1\Ir. Phillips: ·we move this statement be stricken from
tllc record as immaterial and irrelevant· and argumentative.
Bv Mr. Jones:·
'Q. You are one of the complainants in this case, are you
noU
page 159 } A. Yes, sir.
.
Q. What reasons do you l1ave for being opposed
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to the erection of these structures by the defendants in
Block 57
A. I have a residence in Virginia Heights. I am a resident
of Virginia Heights, whether it quits at the railroad or Lee
Heights, and I am as concerned about it, whether it is on the
north or south or east or west~ is why I am interested.
Q. Is the Monroe Calculating Machine Company property
a part of the Virginia Heights Addition 'I
A. At no. time is it a part of the Virginia Heights Addition, nor has it been at any time, according to the maps.
Q. Something has been said with reference to the convenience that would be given the citizens of Virginia Heights by
putting a grocery store down on Block 5. ,¥hat have you got
to say with reference to that f
·
A. I see no need of it. I heard it said that the residents
of Virginia Heights had to come all the way back to town
for groceries and what have you, which is a mistake. It is
only between eight and nine hundred feet from the proposed
site in Block 5 to the grocery store there that could well serve
the area.
Q. That grocery store you ref er to is not in Virginia
Heights, is it 1
page 160 ~ A. No, sir, it is not, and I was conscious of the
fact when I built in Virginia Heights I woulcl
have to come back to town for church, moving picture shows,
gas and oil and groceries, and everything pertaining to living. I ,~as conscious of that.
Mr. Jones: You may cross examine.
CROSS EXAMINATION.
By Mr. Carter:
Q. Mr. Everett, 110w far is your home from the proposed
structure?
A. Two blocks.
Q. How far is the front of your home from the street in
front of itY
A. From the street in front, my street runs parallel with
the highway, and it is 500 feet from tbe llighway.
Q. I mean how far is your house from the street f
.
A. Sixty-seven feet.
Q. I notice there was a change in your deed from 50 to 75.
·wm you explain how that occurred!
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A. That was done because this read 75 feet and that .was
inked in right there (indicating on deed).
Q. Was it done at your 1·equestf
A. It was done because at the time the deed was written it
was written 75 feet and the house was built 67
page 161 } feet, and that wns changed to read 50.
Q. Whenf
A. When that deed was made.
Q. Did you build it, build your house, before the deed was
made1
A. I built the house whille the deed was being made. It was
in the process of being built. I didn't change that if that is
w11nt you are driving at.
Q. At whose suggestion was it changed Y ·
' A. That doesn't matter to me at all. It was changed
it was legal and it has been recorded.
Q. Was it changed at your request j

and

A. I don't have to answer that:
:Mr. Jones: .Answer it, l\I r. Everett.

A. Is. it necessary,
Mr. Jones: Go ahead and answer.
A. It is perfectly legal, say it ·was changed at my request,
there has been no law violated.
Q. Who wrote it in,, do you know thaU
A. I suppose that gentleman there did (indicating Mr.
Shipley).
Q. Do you know 1
A. I would have to sav ves.
.
Q. ·wen, wlio was it1
page 162 } A. It was l\Ir. Shipley or bis secretary.
Q. When the deed was presented to yon which
paper was read from l1ere, will you tell us which figure was
in 1t, 50 or 757
A. 75 I told vou once.
Q. Did you say anything about it at the time it was handed
to you?
·
A. There were restrictions in tllat area that a house had
to be built 75 feet from the street, and then the d,velling was
started, the foundation, at 67 feet. Do I mnke myself clear?
Q. Go ahead.
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A. -And then it came to making it perfectly legal and it
was changed to 50 feet.
Q. At your request Y
A. Yes, sir, at my request.
Q. Can you see the proposed shopping center from your
home?
A. Sure I can now.
Q. You refer to a grocery store being somewhere near Vir·
ginia Heights. ·where is that Y
A. Just at the top of the hill, about 800 feet .
. Q. ·what else is in that area?
A. There is· a fair grocery store, a fair dweH.
page 163 ~ ing, and another dwelling immediately behind that
in another section, and another filling station and
a honky-tonk filling station and then the Wagon Wheel farther down the hill.
Q. ·what is a honky-tonk filling station V
A. May I see that picture we had 1

(A picture handed to the witness by 111r. Jones.)
A. That is what a honkv-tonk k
Q. Do you make this picture Exhibit "A" to your deposition?
A. Do whaU
Mr. Jones: It is all right to file it.
(Thereupon 1he said picture was marked and filed as Exhibit ''A'' to the. deposition of E. K. Everett, and is hereto
attached.)
page 164

~

Q. Do you regard this little area here you just
described as au asset or liability to Virginia

Heights?
A. The one we are talking about now and not the proposed.
one?
Q.. That is right.
A. It is not in Virginia Heights and nowhere near Virginia
Heights. I guess it is 700 or 800 feet. I measured that Sunday night as I was coming from church.
Q. Do you regard that as an asset or liability to Virginia
Heights!
A. It is a liability in anybody's language.
Q. And you refer to the honky-tonk and the other businesses
when you say it is a liability 7
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A. Yes, sir, I say it is a liability.
.
Q. Do you regard the :Monroe plant as an asset or liability!
A. I don't have to answer about Monroe for thev are in another part of town. You might ·as well ask about R~ings Mountain Hospital
Q. Do you¥
A .. Then I would say Columbian Paper Company · is an
asset too.
Q. Monroe Calculating Company's plant lies .at the perimeter of Virginia Heights, doesn't it?.
page 165 } A. It is strictly an asset to the city.
Q. Is it an asset to Virginia Heights 7
A. It is an asset to the city and has no bearing on Virginia
Heights.
Q. Does it affect the value of Virginia Heights T
A. It isn't connected with it because a railroad runs di1·ectly between it.
Q. Do you want to answer the question T
A. I haven't been asked a question.
Q. Does the Monroe plant affect the property in Virginia
Heights?
·
A. It is not in Virginia Heights. Do I have to answer
thaU
Mr; Woodward: Answer any question he asks you, Mr.
Everett.
A. Ask the question.
Q. Does the Monroe Calculatin~ Company's plant affect the
value of property in Virginia Heights 7
,·
A. Since it isn't in Virginia Heights, no, sir.
• Q. It lies at the perimeter of Virginia Heights, does it notl
A. Yes, sir.
Q. Do you know about a candy manufacturing plant sit.
uated in Virginia Heights, a dwelling used as a
page 166 } candv mnnnfacturing plant¥
~
No, sir, I do not know anything about it.
Q. Assuming a dwelling was used for the manufacture of
candv would you or not object to that 7
Not being a real estate agent I couldn't answer that.
Q. "\Vould you want it in a home in Virginia Heights Y
A. I wouldn't want it in my home. ·
Q. Would you in any home in Virginia Heights 7
A. No, sir.

A:

A:
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Mr. Carter: You may stand aside.
And further this deponent saith not.
Signature waived by agreement.

MRS. ADDIE "\V. EVERETT
the next witness, called by the complainants, being first duly
swor~, was examined and deposed as follows:

>, :DIRECT EXAMINATION.
By Mr. Jones:
Q. You are Mrs. Addie "\V. Everett, the wife of Mr. E. IC
Everett, who just testified Y
A. That is right.
Q. What are your objections to the construction
page 167 ~ of the super market and other buildings ·that the
.
defendants propose to put on Block 5 of the Virginia Heights Addition 7
A. '\Vell, at first it was restricted, our deed said it was
absolutely restricted from any other kind of building other
than our home or garage for personal use, and another thing
it is a depreciation of the property value and if I was going
to buy groceries I wouldn't walk from my home down there
to buy groceries; and I can get on tl1e bus and ride· to town
in the same time or less tinie and back home, and I knew when
I went out there I liad to do that, and I don't think a grocery
store would be any asset to our section at all.
Q. Do you know whether or not the other lots in Virginia
Heights were sold with restrictions similar to those on your
property1
Mr. Phillips: We object to that question as the deeds are
the best evidence.
A. We own the lot and the restrictions are the same thing
as the lot our house sets on.
Q: You own a vacant lot in addition to the lot on which you
live1 .
A. Yes, sir, right beside our property.
Q. Are there any other buildings out in .Virginia Heights
except residences Y
.
A. Not to my knowledge.
page 168 ~ Q. About what proportion of Virginia Heights
has been built up since you moved out there T

F. C. Ault, et als., v. Margaret V. Shipley, et als.

119

illrs . .Addie TV. Everett.

A. Over on our side of the section there was only about
twelve houses, and over on Crossway Road, or out that way0
there were very few houses when we moved out there, and it
has built up considerably since we moved up there.
Q. How many times as many houses are there now as there
were when you first built your home out there f
A. About seventy-five per cent, I should ;my, have been
·
built since we liave been up there.
Mr. Jones: You may cross examine.
CROSS FJXAMINATION.

By Mr. Phillips:
Q. I believe you moved there in 1940, or about then 7
...
A. That is right, in the fall of 1940.
. Q. Since you moved there Valley Drive has been opened up
from the Lee Highway under the railroad to the Monroe
plant or near its property, has it not 7
A. It has not been opened yet. It is under construction. .
Q. You mean the underpass is under construction 7
A. And also Valley Drive. Valley Drive from the other
side of the highway has been rocked but the other side is under construction yet.
page 169 } Q. It has been graded 7
· A. That is right, but no rock on it.
Q. It has to have the hard surface on top Y
A. That is right.
Q. And the Monroe plant has been built tltere since you
moved into Virginia Heights 7
A. That is right.
Q. Do you know about the oµter loopf
·
·
A. I have heard of it. I don't know where it starts, where
it ends or anything.
Q. Have you heard it pa·ss~s over Valley Drive from the
Lee Highway down under the railroad T
•
A. I have heard it is going down that way but that is all I
know about it. ·
Q. Have you heard how many men the Monroe plant is now
employing!
·
A. Nothing only what I read in the paper, that said around
500, is all I know.
'
_
Q. Did you read in the paper about the approximate cost
of the planU
A. Yes, sir.
Q. What was. thatf
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A. A million dollars.
Q. Did you also read or hear about what amount
page 170 ~ its payroll would be per year!
·
·
· A. No, sir, I haven't. I didn't read it and I
haven't heard it discussed.
.
Q. You haven't lieard the payroll is to be about a· million
·
dollars a year?
A. No, sir, I have not.
Q. Can you see Block 5 from your house1
A. Yes, sir.
Q. ·wm you be able to sec Block 5 when all of the lots have
had residences erected on them 1
A. I certainly will.
Q. About how far arc you from Block 5?
A. Two or three blocks, I guess you would call our blocks
long blocks, and I guess you would say two or three blocks.
Q. You are two or three blocks from Block 5, and there is
one block of lots between you and tile Lee Highway?
·A. Yes~ sir, I li,e parallel with the highway. I live on the
street back.
Q. You front on Overhill drive?
A. That is right. It is O,·erhill Road.
Q. There is a set of lots between Overhill Road and the
Lee Highway?
A. Yes, sir.
page 171 ~ Q. l\lost of tliose lots now have residences on
them, I mean the lots between the Overhill Road·
and the Lee Highway don't most of them have residences on
them?
A. They do over on the Lee Highway and one house on the
lot ri~ht in front of me, but on down they arc owned by people who won't sell them.
·
Q. Don't these houses that front on the Lee Highway cut
off the view from your lot to Block 51
A. No, sir, none whatsoever, even over the shrubbery down
to Eastman's, I can still see over the top of it. I stand in
the window and watch for the bus all the time to come througl1
that valley there.
Q. The lots in front of you front on the Lee Highway
mostlv?
A. All except one and it fronts to my house.
Q. So your view is to th~ rear of the residences fronting
on the Lee Highway 7
A. That is right.
Q. Those residences you say don't cut off your view of
Rlock 51
0
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A. No, sir, none whatsoever, because it is high where the
l1ouses are sitting and the valley goes down through there
from my house aud it is low. I am on the cornel· you see.
Q. Block 5 is low, isn't it 'l
page 172 } A. Yes, sir, and I am up higher than Block 5,
and it goes downhill all the way down.
Q. Are you higher than the residences in front of you T
A. No, sir, but I can still see Block 5.
Q. Can you see where the construction has started on
Block 51
A. Yes, sir, the lumber is laying there and you can see it
very plain.
Q. From your house 1
A. Yes, sir.
Q. Eastman Antique Shop was there wl1en you moved out
there., was it noU
A. There is a dwelling there. I presume it is antiques.
They have a sign out. That is all I have to go bv.
Q. Have you ever been in it 1
.
A. Yes, sir, but it is strictly a residential l1ouse and the
rooms are fixed up exactly like rooms in a home, and you
can go in my house and say I sell antiques if you wanted to.
I don't lmve antiques lmt I have my house as full almost as
she does of knick-knacks.
Q. You know they do a business of buying and selling
antiques, don't you?
·
A. I don't have anv evidence whatever to say thev do business there, because I have never seen one piece of
page 173 } furniture ·go out or a piece come in, _and as f!1r as
them selling anything to me or one of my frrnnds
I never have bought anything or seen any of them buy anything.
.
Qo:- Is it not the general reputation in your community that
Eastman's deal in antique furniture, .buy and sell iU
A. That is what thev sav they do but you wouldn't know it.
Q. And they have sfgns ·on tlrn premises to that effect?
A. That is right.
Q. And they do a big business, don't they?
A. I don't know a tl1ing about their business.
Q. They have that reputation in the community, dop 't tlJe~Y
A. They have a beautiful home and everybody tlunks it 1s
an asset to our section.
Q. I will ask you the question again, they have the reputat
tion in that community of doing a big antique business, don't
they? Answer my question yes or no and then make any explanation you care to.
-
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A. I still say I haven't heard anyone say they do a big
business.
Q. You mean they do not have that reputation¥
A. I have not heard anyone discuss it and I am telling yon
truthfullv I have not.
page 174} Q. They have a station wagon with thetr advertising on the side of the wagon, don't they t
A. They have a station wagon hut what they have 011 the
side of it I have never noticed. They have a new one and I
don't know if they have anything on the side of it or not.
Q. Do you know how many people are·employed there¥
A. I have seen one man there and two boys raking leaves
and working on the shrubbery and .Mr. and .Mrs. Eastman are
the only people I have seen there.
Q. Do you know if they repair or renovate furniture in the
house¥
·
A. I have never seen their shop or anything that pertained
to a work shop and I have been all over the. house.
Q. You don't know if they repair furniture or not 1
A. No, sir.
Q. Have you ever seen an express truck coming or going
from there?
A. I saw an express wagon sitting in the driveway but he
wasn't unloading or putting on anything.
Mr. Phillips: That is all.
RE-DIRECT EXAl\IINATION.
By Mr. Jones:
.
Q. Your horn~ is on an elevated corner in the
page 175 } Virginia Heights section; is that right 7
·
A. Yes, sir, to what it is on down.
Q. It is almost a continuous slope from your home oh down
to this Block 5, isn't that true7
A. That is right, if you would see the water running you
would think it was a slope.
Q. Can you see the Eastman home from your home 1
A. Yes, I can.
Mr. Jones: That is all.
' And further this deponent saith not.
Signature waived by agreement.

F. C. Ault, et als., v. Margaret V. Shipley, et als.

123

THEODORE E. LONG
the next witness, called on behalf of the Complainants, being
first duly sworn, was examined and deposed as follows:
DIRECT EXAMINATION.
By Mr. Jones:
Q. You are :Mr. Tlieodo1·e E. Long?
A. Yes, sir.
Q. Mr. Long, I show yon a deed dated December 31, 1945,
from Fred C. Ault and Clara Ault, his wife, to Theodore E.
Long and Martha Long-, his wife, recorded in Deed Book 73,
page 50, and will ask yon if tlmt is the deed to the property
owned by you and your wife?
A. That is right.
page 176 ~ Q. Do you and Mrs. Long own that property
at the present time Y
A. \Ve do. ·
Q. Is there any building on that lot 1
A. No, there isn't.
·
Q. What are your plans with reference to the building?
A. We have the plans for the house and we own the property and .have the plans to bµild the house, and are planning
to build as soon as ·conditions are better. In fact, we have
already talked to the contractors about building.
Q. What was your reason for selecting your site in Virginia Heights Y
•
A. Because it was a restricted area and you wouldn't be
across the street from a filling station or any other business
establishment, and the houses are nice out there and it is a
nice section.
Q. By restricted area what do you mean?
A. Well, there was a restriction on the type of buildings
that could be built and only i·esidences could be built.
Q. Was the existence of these restrictions a consideration
for you all to buy out there?
A. Yes, sir, they were made known to us before we bought
the property.
page 177 ~ Q. I notice that tl1e deed to you and Mrs. Long
contains the following paragraph:
'' This conveyance is made subject to the conditions and
building restrictions as set forth in all 1·ecorded deeds to
platted lots in said Virginia Heights."
Is that correcU
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- A. Yes, sir.
.
Q. Mr. Long, I want to ask you this: Do you want the defendants to build these structures they are proposing to
build out on Block 5 of the Virginia Heights Y
A. I do not.
Q. ,Vhat' reasons do you have for being opposed to thaU
A. I have my money invested in this property and I feel
it would depreciate the property and cost me a loss of money
and with the intention of building out there it would depreciate thQ property I am planning to build.
· Q. How far is your property from this Block 5? .
A. I would say four blocks.
Q. Is it on the north or south side of the highway?
A. It is on the same side as Mr. Eastman is on. I would
say to the west or north side of the Lee High"ray.
Q. Did you own any property ht Virginia Heights before
you bought this? ·
page 178 ~ A. No, sir.
Q. How long have you lived in Bristol?
A. Approximately twenty years.
Mr. Jones: You may cross examine.

.

CROSS EXAl\IINATION .

By Mr. Carter:
Q. ·what is your employment?
A. Salesman.
Q. For whom?
A. For Twin City Auto Parts, Bristol.
Q. Are you of the opinion that this proposed sl1opping c~nter will ·not only damage you but every other lot owner in
·
Virginia Heights?
A. I am.
Q. It won't be just a damage partic'\llarly to you but to
everybody, every other property owner out thereT
A. It wouldn't damage me any more than the rest, but I
think .it would damage me personally and damage the other
people too.
Q. Do you regard the i\Ionroc .plant as affecting the value
of _your property in Virginia Heights 1
A. I would if the railroad didn't run tltrough it. It is11 't
in Virginia Heights but if .the railroad was running right bv
·
me I wouldn't consider it an asset to my property.
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})age 179 }

Q. Does it affect your property one way or the
other!
·
A. I would say since it is not in Virginia Heights it doesn't,
· but if it was it would make it an industrial section and an
industrial section does deteriorate faster.
' Q. Is the Monroe plant closer or farther from you than the
proposed shopping centerf'
A. It is approximately the same distance.
Q. You say because that is not included in Virginia Heights
it doesn't affect your value one way or the otherj
A. I would say it doesn't, because when you sell a man
a pjece of property he is interested in the section he is buying.
Q. Isn't the Monroe plant in your section 7
A. It isn't in Virginia Heights.
Q. Are you familiar with the little business area just west
of Virginia Heights!
A. Very much so.
Q. Do you regard that as affecting the value of property ·
in Virginia Heights?
A. No, sir, because it isn't in Virginia Heights. It isn't
an asset to Virginia Heights but if it was in Virginia Heights
I would say it would certainly be a liability.
Q. That area lying where it is and Virginia Heights being
where it is, does that business section-affect values
page 180 ~ in Vh:~inia Heights f
A . .No, sir, I would say it doesn't.

And further tl1is deponent saith not.
Signature waived by agreement.

J. H. ROUTH,
the next witness, called by and on behalf of the Complainants, being first duly sworn, was examined and testified as
follows:
DIRECT EXAMINATION.
Bv Mr. Jones:
Q, Is your name J. H. RouthY
A. It is.
Q. Mr. Routh, where do you live7
.
A. I live square in front of the Monroe Calculating :Macbine Company. :My lot runs back to the N&W railroad.
0
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. Q. I show you a deed dated November 15, 1943, from the
Stone Lumber Company, Incorporated, to J. H. Routh and
Anna P. Routh, recorded in the Clerk's Office of Bristol, Virginia, in Deed Book 68, at page 399, and ask if that is the
deed to your property i
A. Yes, sir:
Q. Is that described in this deed as Lot 8 Block 10, ns
shown on Map 4 of the Virginia Heights Addipage 181 } tion, dated October 5, 1939 Y
A. Yes, sir.
Q. I will ask you if the following restrictions are contained
in this deed :

"It is agreed this. conveyance is made upon the following
building restrictions and conditions, which are hereby made
covenants running with the land and binding upon the purchasers, their successors and assigns, for a period of twenty
years from this date:

"1st. Said property is not to be sold or leased to any per~
son of African descent.
"2nd. No dwelling house erected on the lot hereby conveyed is to cost less than $2,500.
"3rd. No dwelling house, private garage or other outbuilding is to be built closer than 50 feet to the street line in front
of same.
"4th. Not more than one dwelling house is to be built on
any one lot, but all necessary and proper outhouses may be
built in connection with such dwelling house.
"5th. No storehouse, gar~ge, filling station or other building shall be erected on any of said lots except the dwelling
house, together with the necessary and proper outbuildings,
and embraced among them the right to a garage for private
use.
"The foregoing conditions and building restrictions are
to be embraced in all deeds made by said second parties.''
page 182

~

Q. Is that a correct quotation from your deed?
A. Yes·, sir.
,
Q. Mr. Routh, when you bought that lot was it a vacant
lot'l
A. No, sir, the house had been built one year.
Q. Why did you select Virginia Heights as a place for
your ·home¥
·
·
A. Well, I wanted to get out of tlie crowd, and_ away from
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the crowded and noisy conditions, and Mr. Stacy, Mr. Stonets
business agent that handled his real estate, that sold me that,'
explained the restrictions you read to me, that if I moved up
there I wouldn't be bothered with stores and filling stations,
etc., and went on to ten me my deed would carry those restrictions, was one reason I bought it. He said the whole
thing was restricted and if I traded with him my deed would
show I wouldn't be bothered with stores, business houses,

etc.
/
Q. You are one of the complainants in this case Y
A. Yes, sir.
Q. "\Vl!at are your objections to building a super market
filling station, and other such structures on B1ock 51
A. Well, I think it would decrease the valuation of the
property in general, and I think also that if it was b)lilt, Mr.
Shipley is a f_riend of mine, but he trades. He
page 183 ~ might go ahead and build something and it niight
move all right, and not cause any great deal of
trouble, but he might build it and in a month you doJ! 't know
where it will wind up, and tllen there are two vacant lots in
front of me, and I feel if the gates were opened up I might
get a filling station or store right in front of me, across the
·
street, ~o that is why I object.
Q. In the Virginia Heights . section has there been many
houses built within the last few years? .
A. There has been in tlle territory I live in. I would say
ten or twelve on the side I live on.
Q. That is between the highway and railroad?
A. Yes, sir, there arc three new bricks under construction
now in front of me.
Q. Are there other vacant lots there?
A. There are two vacant lots alm·ost in front of me, large
lots, about 100 feet frontage.
.
Q. "'\Vould you or not say that section is going to continue
·
to grow for sometime 1
A. I would think so.
Mr. Jones: That is alJ.
CROSS EXAMINATION.
By Mr. Phillips:
Q. What de you do, Mr. RQuth j
page 184 ~ A. I work for tl1e N&\V Railroad.
Q. Your lot borders on the N&\V rigµt-of-way?
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A. Yes, sir, runs square clown 01i the railroad.
Q. You say you moved out of town to get away from the
noise, etc. Don't the N&W trains make any noise?
A. No, sir, a man that is used to that stuff can lay down
beside them and go to sleep.
Q. ·when they come along about two o'clock in the morning
and set down on a shrill whistle, does that not disturb you¥
A. Yes, sir, but the ones that come in this other ,vay are
drifting and not even rolling steam and it is hard to hear
them. They don't bother me much.
Q. You are l1ow far from Block 51
A. Block 5? ·where is that?
Q. Where Mr. Shipley has started .this building?
A. If you are counting another street I would only be two
blocks. I have to oouut-I am six houses from Pine Street
on the hill and the next street I am two blocks, if you call
all of that a block.
Q. You are approximately two blocks?
A. Yes, sir.
Q. You can't SC<' Block 5, can you 1
A. No, sir.
.
page 185 } Q. You couldn't see any building that would be
erected where Mr. Shipley started to erect these
buildings7
A. No, sir, they would have to get higher before they got
where I could see them.
.
Q. If they are one story you couldn't see them from your
house¥
A. No, sir.
Q. The Monroe plant is just across the railroad from you 7
A. Yes, sir.
Q. Does the :Monroe plant disturb you 1
A. There is absolutely no noise, not so much as the drop
of a pin, and they don't even blow a whistle, and unless I
happen to look out and see the crowd m~ving out I don't know
it is there.
Q. And yet there are approximately 500 people employed
there?
A. Yes, sir.
Q. And a grocery store properly. operated on Block 5
wouldn't disturb you, would it f
A. I think it would disturb the valuation of my property.
Q. I am speaking of your comfort, it wouldn't disturb you
there, would it?
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page 186 }

A. No, no.
Q. As a matter of fact to have a nice presentable
sl10pping center there, available to your premise.s, would be
.an asset to it, wouldn't it, to have a convenient place there
where you could drive in and have parking space to buy your
local needs 1
A. I don't think so, as I said awhile ago, it might spread
up in front of me on those two vacant lots.
Q. If it were limited to Block 5 it would be an asset to
have it available there where you could drive in and get some,
groceries or otherwise .and go home without having to come
to town?
A. The most of us have the habit of coming to town t'ivo
or three times a week.
Q. When something is needed at home in a hurryf
A. ~en I am in town I usualy get what we need.
Q. But lots of times you need things at home you don't
have and it would be an asset to have it available so near
your home, wouldn't it 1
.
A. I don't think it would be an asset to me if I considered
what it would do to my property.
Q. The Monroe plant is less than a block from you, isn't
it, and you don't consider it has depreciated your property,
do you?
page 187 } A. I explained to you and you are familiar with
·
the class of people who work there, and there is
no noise, and you don't know the thing is over there unless
you look i.n that direction.
Q. Has the erection 9f the Monroe plant in your opinion
decreased the value of ~,our property Y
A. I wouldn't say it lms.
Q. And for the same reason the shopping center would not
decrease the value of your pr.operty if it is maintained as a
· legitimate business and no beer and wine and disorderly
conduct had or maintained there 7
A. Well, I couldn't sav about tl1at, but it would decrease
the valuation of property all over Virginia Heights, I think.
Q. It lies there between two wooded hills, doesn't it?
A. Yes, sir.
Q. And is pretty well cut off from the major portion of
Virginia Heights by reason of the. hill, is it not?
·
A. I can't get a good view of 1t of course from where I
live.
· ·
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Q. As a matter of fact you can't see it at all from where
you live, it is a one-story structure 1
A. Oh, no.~. .
·

ir

And further this deponent saith not.
Signature waived by agreement.
page 188

~

0. T. PO,VELL,
the next witness for the Complainants, being first
duly sworn, was examined and deposp'd as follows:
DIRECT EXAMINATION.
By Mr. Jones:
Q. Please state your name Y
A. O. T. Powell.
Q. Where do you live and what is your occupation Y
A. I am a resident of Virginia Heights on the highway,
and I am a post office ·clerk, Bristol, Virginia Post Office.
Q. How long have you been employed by the U. S. Government in the postal service'l
A. About 22% years.
Q. What property do you own in the Virginia Heights
section f
A. ,I have four lots and I built in the center of the two
lots, front lots, on the highway. The first two lots are Lots
7 and 8 in Block 3, where my house is located.·
Q. Then you also own Lots 17 and 18 in Block 3 7
A. That is 1·ight, at the back.
Q. ,vhich are just at the rear of the other two; is that
righU
A. Yes, sir.
Q. I show you a deed dated August 3, 1935,
page 189 } recorded in Deed Book 159, page 17, in the Clerk's
Office at Abingdon, Virginia, from Elma Shipley, single, to 0. T. Powell, and ask you if that is the deed
· to Lots 17 and 18 owned by you 1
A. That is right.
Q. I will ask you if this deed contains the following quotation:
"It is further agreed that this conveyance is made upon
the following conditions and building restrictions and )Vhicb
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are hereby made covenants running with the land, and binding upon the purchaser, his heirs and assigns for a period of
twenty years from this date, to-wit:
"1st. Said property is not to be sold or l~ased to any person of African descent.
·
·
"2nd. No dwelling house erected on any lot fronting on
the Lee Highway is to cost less than $3,500. Any dwelling
house on any street ·other than Lee Hig·hway is not to cost
less than $1,500.
.
· ·
"3rd. No dwelling house, private garage, or other orit:building is to be built closer than 75 feet to the street. line. ,
"4th. Not more than one dwelling house is to be built on
any one lot, but all necessary and proper outhouses may be ·
built in connection with such dwelling house. .
.
.·
"5th. No storehouse, garage, filling station, or other build.:.
ing shall be erected on any of said lots, except a
page 190 ~ dwelling housa, together with the necessary
.
proper outbuildings, and emb1·acing among them
the right to a garage for private use.
·'
'' The foregoing conditions and building restrictions are to
be embraced in all deeds made by the first party to platted
lots in said Reed Farm Addition.''
Is that a correct quotation from your deed!
A. Yes, sir.
Q. I show you anotl1er deed dated November 7, 1933, from
Elizabeth S. Reed, widow, to 0. T. Powell, recorded in the
Clerk's Office at Abingdon, in Deed Book 152, page 125, conveying Lots 7 and 8 in Block 3, and. will ask you if that is
the deed to your property 1
A. It is.
Q. Does that contain the same restrictions as are contained
in the deed from Elma Shipley and, if not, what is the difference, or only difference f
A. It is the same with the exception of the building restrictions, the other lots are back lots, and the restrictions were
not as high at that time.
Q. You· mean the only difference is with reference to the
cost of the dwellings on the back lots Y
·
A. Yes, sir, I think it was $1,500 in the other one and in
this one it is $2,500.
Q. Now are all the other restrictions in this
, .
page 191 ~ deed from Elizabeth Reed the sarrie T
·
A. Yes, sir, they ai:e. I have read them several times.

and
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. Q. When did you build on these lots 1
·. :A. I believe it was 1935.
Q. What caused you to select Virginia Heights as the location for your _home?
A. I was kind of a pioneer in buying up there. "\Ve had
our money tied up here with Mr. J:,avinder, before we could
get a deed for the property. In fact it had not been surveyed, and we stepped our lots off and missed it about 50
fe~t and had to adjust it to make it 100 foot lots, and Mr.
Shipley co~tendecl all along there would never be any business of any. kind in Virginia Heights, and the lots wo'uld be
100 feet "long, and I was_ accustomed to 40 foot lots, and you
tet tired of being that close to your neighbors, and being
promised so much with restrictions I felt the property would
enhance in value clue to these restrictions.
· Q. At the time you bought your property this :Map No. 4,
dated October 5, 1939, tbat plat bad not been made, had iU
.. A. No, sir, he had not surveyed it. He had some streets
marked off and that was about all and we would step it off
from those streets in order to determine about where- it would
:·.
be.
11age 192 } Q. Now these lot numbers are correct and appear on this :Map 4, dated October 5, 1935; is that
right?
A. That is right.
, Q. And were there any houses out there at the time you
bought!
.
.
. A. Mrs. Farris was finishing up her house just beyond was
the only house in that ~ection, and about the time I started,
one or two others were building, llcCroskey started and the
Eastmans were building·, etc.
Q. About how many houses have been built in the Virginia
Heights section since you went out there, down to tbe present
time?
A. It would have to be a ·guess, but I would say 75 to 100
maybe. I really don't know. It is pretty thickly populated
out there.
Q. What would you say with reference to whether or not
the values of lots and residences out there have increase4 or
decreased Y
A. Oh, they have in~reased considerably.
Q. ·what would you say would be the average price of
houses in the Virginia Heights section on today's markeU
A. An average would run, I expect, $13,000 or $14,000 on
an average.
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Q. What effect would the construction of busipage 193 } nesS' bui~dings in Block 5 have on the Virginia
' . Heights, Addition f
.
.
A. Well, it would affect the property, lower the value of
the property in that particular neighborhood considerably.
It wouldn't affect my property, where Tam living,. J. don't
think, but I have been a party to this thing all the way through
.and Mr. Shipley is just trying to break what he was contend.;.
ing was made iron-clad by Mr. Lavinder, when he made the
deeds. I have sold, I expect, thirteen or fourteen lots for
l\fr. Shipley, without any commission or expecting any return, and I have stressed to each one I am interested in this
property from the fact that these restrictions were good and
that they were gotten up by Mr. Lavinder, as .Mr. Shipley
told me, and that they had been made iron-clad and emphasized the fact that when Mr. Lavinder made ·a deed it was
made right, and I passed the information on to the men I
was interesting in the property up there, and I feel honor
bound to support these men, whom I interested in the propertv.
Q. Mr. Powell, why are you opposed to the erection of this
business building or business structures by the Shipleys, in
,addition to the reason you have just assigned, do you have
anv other reasons?
.A. I am afraid that if this business is started it is hard
to tell where it will end, or who will acquire this property
in the future. I realize that Mr. Shipley is in
JJage 194 }" this venture for money, and I realize also, knowing Mr. Shipley as I have for a number of years,
that if there is a chance for profit on the building he :will build
the building and to whom he would sell or what they would
want the building for no one would know.
Mr. Jones: That is all.
CROSS EXAMINATION.

By Mr. Carter:
Q. Mr. Powell, you have kind of grown up with Virginia
Heights, haven't you T
A. Kind of.
Q. You have had a lot of trouble and a lot of worry out
there, haven't you?
.
.
A. Yes, we had a lot of financial losses to start with.
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Q. Has that development grown more rapidly or not than
you. anticipated when you first went out there?
A. Yes, sir, it has grown fa'ster than· I thoug1,}t it would.
When I first moved out there people asked me why I was
moving to the country, but it has changed with conditions over
the country generally, and the war, etc.
Q•.At the time you moved out there it was about like moving out on a farm, wasn't it?
· ·. ,A. Yes, sir, it was.
page 195 ~ Q. Will you name some of the controlling f actors as to the rapid development. of Virginia
HeightsY
A. The restrictions have contributed quite a bit to Virginia Heights, because many people have asked me about the
restrictions and size of the lots and in the city we have narrow
lots, and anyone can build what they want to or anything,
and I think every one going out there felt they were getting
away from the business section and away from the grind of
the city and business.
Q. Are there any other contributing factors, in your opinion!

A. Nothing more than the growth of the city, of course.
. Q. Do you think the Monroe plant will tend to affect tho

growth of Virginia Heights?
A. It will affect the section there .
. Q. Why!
.
A. Because anyone there will be unable to sell for the same
price.
Q. You mean the Monroe plant will decrease values iil the
immediate area Y
A. I think it will because it is a class of business that will,
in my opinion, but that is just my opinion.
Q. Do you think that plant will tend to increase the number of homes constructed there in the future?
A. There can't be a great many more houses
page 196 } constructed in Virginia Heights. There are not
so many lots left, and I suppose the only thing
that is keeping people from building on those lots is because
they can't get material or material is so high.
Q. There are a good many, or a few, vacant lots?
A. Yes, sir, a few, but they are owned mostly by people
who contemplate building on them.
Q. I believe you said on dh:ect that this shopping cenfor
would not increase or decrease the value of your particular
lot, if it was built there Y
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A. I don't think it would have any particular effect. I am
located quite a distance from there. However, we all have
it in our deeds~ and Mr. Shipley _assured#me he would not do
a thing like that and he had no more _right to break that contract than I would.
·. :
Q. And you have represented these restrictions to various
friends of yours and you feel some obligation to those peopleT
A. Yes, sir, and I also deeded two lots in the same hollow,
one to my son, and one to my daughter, located in the same
hollow, except on the opposite side of the highway to where
he proposed to build this.
.
Q. Your primary purpose is to keep faith with
page 197 ~ your friends f
·
·
A. I think their property will be affected.
Mr. Carter: You may stand aside.
And further this deponent saith not.
Signature waived by agreement.

J. H. VvILLIA:MSON
the next witness, called on behalf of the complainants~ being
first duly ·sworn, was examined and deposed as follows:
DIRECT EXAMINATION".

By Mr. Jones:
Q. Your name is J. H. \Villiamson1
· A. Yes, sir.
Q. How long have you lived in Bristol?
A. For twenty years.
Q. By whom are you employed, and in what capacity!
A. H. P. King Company; shoe buyer.
Q. How long have yon lived in Virginia Heights 'l
A. Since Christmas Eve, 1939.
Q. l show you a deed dated May 1, 1939, from Shipley Land
Company, Incorporated, to ,J. H. Williamson and '\Vinefred
\Villiamson, his wife, recorded in the Clerk's Offiee of Abingdon, in Deed Book 176, page 352~ and will ask you
page 198 ~ if that is tl1e deed to your property!
A. Yes, sir, tlmt is.
Q. I notice .it describes the· property as located on the
northeast corner of Meadow Drive and Overhill Road; is that
correct¥
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·.A. It is.
· Q. And also refers to tl1em as tl1e eastern half of Lots 1,
2· and 3 of Block 1, of Virginia Heights Addition, according
to:Map 3, made by ,v. ~. and C. D. Addington, dated Septemher·1s, 1935. I will ask you if those lots appear on the Map
No. 4, dated October 5, 19:J9, in the same way, which map bears
thP ·same lot numbers and block numbers Y
A. They do.
. Q. Now, Mr. ,vmiamson, I want to ask if this deed above
referred to contains the following:

"It is further agreed that this conveyance is made upon
the following conditions and building restrictions and which
are hereby made covenants runnh1g with the land and binding
upon the purchaser, his heirs and assigns, for a period of
twenty years from this date, to-wit:
''1st. Said property is not to be sold or leased to any person of African de.scent.
page 199 ~ '' 2nd. No dwelling house erected on any lot
fronting on Lee Highway is to cost less than
$3~500. No dwelling house frontinp; on any street other than
Lee Highway is to cost less than $2,500.
"3rd. Any dwelling house built on said lots shall be built
in line with other houses on said street and in conformity
·
thereto.
"4th. Not more than one dwelling house is to be bui]t on
any one lot. All necessary and proper outhouses may be built
in connection with said 'Welling house.
·
. "5th. No storehouse, garage, filling statiori, or other building shall be erected on eaid lot, except a dwelling house, together with the necessary and proper outbuildings, and embracing among them the right to a garage for private use.
"The foregoing conditions and building restrictions are to
be embraced in all deeds made by the said first party to
platted lots in said Reed Fa1'ffi Addition.''
Is that a correct quotation from your deed 7
A. Yes, sir.
Q. Before you bought your property who did you carry on
· your negotiations with?
A. Mr. Shipley sold it to me.
.
Q. \Vhat representations or statements did he make with
reference to the restrictions 1

;
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A. He suggested I come -0ut there and live, that it was a
restricted neighborhood, and that was the main reason I went
out there, because I wanted to ·get away :frGm
page 200} downtown business, etc.
.
.
Q. Was the property extensively advertised
.and offered for sale to the public 7
A. At that time!
Q. Yes.
A. Well, yes, quite a bit, I would say.
Q. Do you know what representations were made with reference to the restrictions Y

l\Ir. Phillips: · "\Ve object to that as being hearsay, unless he
actually heard the representations made, other than what was
said to him.
·
A. Of course Mr. Shipley told me there were restrictions.
Q. How was the whole area promoted or developerl, as what
type of addition?
.
A. It was promoted as an exclusive residential section, and
no Business houses to be there.
Q. Did you rel~· on these restrictions?
A. Yes, sir:, I did.
Q. Did you rely upon tl1e covenants and provisions contained in your own deed?
A. Yes, sir, I thought Mr. Shipley meant what he was saying.
Q. ·would the erection of business houses in_the
page 201 } Virginia Heights Addition have any bearing on
the value of property 7
A. I think it would.
Q. What effect do you tllink it would have Y
A. I think it would decrease the value of the property. In
fact I think it would decrease the value of the property all
over Virginia Heights to have stores and filling stations,
garages, etc., there.
Q. ·'-Vhat other reasons, if any, do you have for opposing
the erection of such structures out there f
A. Well, I have a lot of friends out there that don't want
it, and we try to work together.
Q. What is good for one is good for all, is that what-you
mean?
A. Yes, sir, that is the way I feel, and what is bad for one
is bad for all.
l\Ir. Jones : Cross examine.

p
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CROSS EXAMINATION.
By Mr. Phillips:
Q. Mr. Williamson, this Block 5, where the shopping center
is proposed to be erected, is pretty well separated from the
major portion of Virginia Heights by wooded hills, isn't
there a wooded hill east of Block 5, and then by the Lee Highway~ which is north of Block 51
page 202 ~ A. Yes, sir.
•
Q. In other words, Block 5, is on the very outer
edge of Virginia Heights, isn't it 7
A. Well, I guess you would call it that.
Q. And it is a fact, isn't it, that at least four-fifths of the
houses in Virginia Hl\ights are situatecl north of tho Lee
Highway and east of this hill I am speaking of, or approximately that pe.rcentagef
A. Yes, I thmk so.
Q. So as a practicable matter and aside f1·om what .your
friends feel about it, the erection of a shopping center there,
if it is operated in a genteel and legal manner, would be a
convenience, rather than a disadvantage to most of the residents there, wouldn't it?
A. It would be to me, but I can't speak for the others.
Q. It would sometimes be a convenience to you, would it not,
to have a place close so you wouldn't liave to come to town
if you wanted something in an emergency 7
A. No, that was one of the reasons I went out there, was to
get away from things like that.
Q. I am speaking of the convenience of it.
A. It wouldn't be to me.
Q. Doesn't your wife ever run out of sugar when company
is coming and send you to town to get iU
page 203 ~ A. I don't remember it. We try to keep enough
sugar~ and she could go up a block farther, up
the hill, and get it just outside of Virginia Heights.
Q. If that did happen you could go there more conveniently, couldn't you Y
A. I would rather not have it so convenient.
Q. Can you see Block 5 from your house 1
A. I can from my back yard.
Q. Your house doesn't front toward Block 51
A. No, it fronts 011 Meadow Drive.
Q. And you cannot see it from your front porch?
Q. Only from your back porch 7
A. Yes, sir.
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Q. This Monroe plant has been constructed smce you
moved there T
A .. Yes, sir.
Q. And Valley Driv~ and the underpass under the railroad
are now being constructed 1
A. That is right.
Q. Eastman's Antique. Shop was there when you went
there, was it f
.
·
A. Yes, sir.
Q. You don't find it interferes with your lot or
page 204 ~ decreases the value of it, do you V
.
A. No, that is their home, isn't it?
Q. I am asking you.
A. I feel that is an asset to Virginia Heights.
(~. And yet it is a business and operated in a very big way,
isn't itf
A. Yes, they do quite a business.
Q. It has been a very prosperous business?
A. Yes, sir.
Q. You don't find it interferes with or depreciates your
property, do you f
A. No, sir.
Q. This shopping center would be across the highway fro~
the antique shop, and if its buildings were as presentable
and as nice as tlie antique Rhop, you wouldn't think they
· would depreciate the other property in value, would you 1
A. No, if it was all that nice I wouldn't think so.
And further this deponent saith not.
Signature waived by agreement.

DEPOSITIOXS FOR DEFEKDAXTS
·Taken December 2, 3, 1947.
page 205

~

l\fr.•Jones: The Complainants, by counsel, object and except to any evidence of any witness
introduced on behalf of the Defendants, because the same is
immaterial and irrelevant~ and cannot be used to vary the
terms of tlie written deeds under which the several complainants have instituted this suit, and for the further reason that
the defendants are estopped by deeds to which they are parties.
.
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We would like for this objection and exception to apply to
all ·evidence taken on behalf of the defendants, and cross exmay be produced shall not be a
amination of such witnesi:;es
waiver of the motion to strike previously filed in this cause,
nor to the objections herein noted.

as

E. R. SHIPLEY
.
one of the defendants, being first duly sworn, was examined
. and depof?ed as follows:

DIRECT EXAMINATION.
By Mr. Phillips:
Q. You are Mr. E. R. Shipley?
A. Yes, sir.
.
Q. " 7here do you reside; how old are you, and
page 206 ~ what is :rnur oecupation?
A. I.. reside in Virginia Heights, B1istol, Vir. ginia. I am sixty years old. My occupation is developing of
real estate, real estate dealer and developer.
Q. How many years have you been engaged in the real
estate business 1
A. Well, I have worked pi·acticnlly all my life on real estate. I have been in the decorating, repair business, and selling of real estate practically all m~; life.
Q. Who is chiefly responsible for the development of Virginia Heights as a residential section 'l
A. I am myself.
Q. Who is tlle present owner of Block 5 in Virginia
Heights?
A. My wife.
Q. ,vhat additional property in Virginia Heights does your
wife or your family own?
·
A. "\Ve own about fifty acres. That is with our home. And
we have about a lmndred lots and my son owns his home and
about three acres. That is Garland.
Q_._ Who owns· the land across the Lee Highway from Block
#5, to the north?
A.
e own it from tl1e hie;hway to the Long Crescent Road,
through the Valley Drive, and the ridge back of
page 207 ~ Eastman's on Woodland Drive. We own the most
of Virginia D1ive.
·
Q. State briefly what 1:1ort of buildings you plan to erect
as a shopping center on Block 5?
A. It will be a buff brick, poured concrete, modernlv
equipped, glass side walls~ and about an acre and a half

,v
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JJarking space. It sets, the market will, about 100 feet from
the highway fronting tlle state highway and Valley Drive.
Q. I show you here a picture which is filed as an exhibit
to the answer of yourself and wife, and ask you if that is a
picture of the building as it will be when completed!
A. Yes, sir, that is :Mr. Kearfott's and his son's architectural plan of it. That is exactly what it will be.
Q. ·who is your architect 7
A. }Ir. C. B. Kearfott and Son.
Q. Now what street bas been recently opened up and is in
the process of development through Block 5, from the Lee
Highway to the railroad Y
A. It is the Valley Drive, a continuance of Valley Drive,
thfough to the old Abingdon Highway, they call it the loop
around Bristol to relieve the traffic situation in and around
Bristol.
Q. That is Valley Drive will be a part of what is known
as the Outer LoopY
page 208 ~ A. Tim t is right.
.
Q. Is there an underpass in process of construction under the railway right-of-way?
A. Yes, sir. It is practically completed now.
Q. What manufacturing plant has been recently constructed
across the railroad for Block 5 7
·
A. The :Monroe plant.
Q. Do you know the approximate cost of that plant!
A. I think they claim about a million dollars. I think the
call it the million dollar plant.
Q. How many men is it said are working there or are to be
employed there?
A. I think it is about five hundred or so, but they contemplate about nine hundred, I think, when the whole setup is
completed.
Q. Will the Valley Drive be the main entrance to that plant
from the north side of the railroad 7
A. Yes, sir.
Q. What other entrance will it have?
A. There will be an entrance from the old highway, the old
Abingdon Highway. This loop goes through the King's :Mill
Road and crosses the highway.
Q. How wide is Valley Drive T
A. Our part we gave is 70 feet wide.
page 209 ~ Q. ,vhat effe~t has the fill for Valley Drive
had upon the course of water through the east
side of Block 51
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A. Well, the state highway had the water all gathered and
built a concrete culvert when the highway was built to gather
the water from a point at the natural drain and put it under
the highway. The City in constructing Valley Drive partly
closed up that and then after giving them 70 feet they threw
it all on one side, clear out of the natural course of the water,
over on this site ·we are now bi1ilding on, with two metal
pipes.
Q. I show you here a pi('tui·e and ask you if that is a picture of the site on which you plan to erect this shopping center0 and 1f those are the two metal culverts you ref er to f
A. Yes, sir, that is it. Now the drain is in the middle of
this 70 foot street, but the city, they took all of the 70 feet
and then put in these two pipe and threw the water all over
where I am building.

Mr. Phillips: For clarification, I assume that the Lee
Highway travels toward the east from Bristol, along Block 5,
and that to the left, as you go toward Abingdon is the north,
and to the right is the south.
·
Q. \Vill you file this picture as Exhjbit No. 1 to
page 210 ~ your deposition 1
A. Yes, sir, I do. This Valley l1ere where this
is being built is about six feet below the state highway, and
it is about I guess five feet below the Valley Drive we are
putting through, which makes u pocket in there which gets
all the water, the water is all thrown into this pocket where
I am building. There is another culvert comes under here
where this other street goes toward the plant and comes from
the side of the Eastman home, and throws that water on this
same spot.

(The said picture was marked and filed as E. R. Shipley,
Exhibit: No. 1.)
·
Q. In your opinion what effect has this water had upon the
desirability of that site for a residence t
.
A. This water, as it has been handled since, and always
in the past, tlmt is low land, and it would be too costly to ever
fill it ·up for a residence there. It will cost at least $3,000 to
even fill it up for the business house which we now ·have
under construction, and it would be too expensive for any
other type of building.
Q. I show you another picture and ask you if that also shows
the proposed shopping center site 7
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A. Yes, sir.
Q. That is taken from north of the Lee Highway, is it?
A. Yes, sir.
page 211 ~ Q. ·wm you file that as Exhibit No. 2 to your
deposition f
A. Yes, sir.

(Thereupon the said picture was marked and filed as E. R.
Shipley Exhibit No. 2.)

,.,,-~ ·

Q. Referring to this picture Exhibit No. 1, it shows five
houses on the south portion of the land. I will ask you in
what direction they face, that is, toward the east or Abingdon Y
A. They face toward Abingdon, and they are built as the
lots arc placed on the plat, to face that way; and the other
lots run back toward Valley Drive.
Q. Are there any other houses at present in Block 5 t
A. No, sir, or I believe there is one little brick house down
next to tbe railroad, a new one started about the time I started
I think down next to the railroad right-of-way, on the opposite side of Valley Drive.
Q. You mean that is not shown on this picture? .
A. Yes, sir, it is about fifteen hund1·ed or two thousand
feet down to it from the higliway.
·
Q. Which direction does it facet
.
A. It faces that new Valley Drive, it has been built since
the Vallev Drive was started.
·
page 212 ~ Q. Are· there any houses on Valley Drive that
do face toward the shopping center in Block 5 7
A. There is on this side of the highway.
Q. You mean the north side of the highway 1 ·
A. Yes., sir, there is one that would face on this side.
Q. On the south side of the highway 7 ·
A. Yes, sir, one house, but it is across the street, I believe
it is on the corner of Pine Street and Crosswav Road.
Q. \Vho owns it'l
•
A. I believe Mrs. Hufford bought it. She bought it from a
Mrs. Anderson after the shopping center was started, and
worked on about thirty days.
Q. Is that the. only house on the south side of the railroad
and between the two hills that faces toward the shopping
center?
.
A..Yes, sir, and it should. have been built back on the other
street. It is the only one built on the street there anywhere
1
facing that way.
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Q. Since you started the .development of Virginia Heights
what buildings and businesses have been erected west of Vir-

ginia Heights and along both sides of the Lee Highway 7
A. We.ll, there have been quite a few along there. Mr.
Branson lmd a small place when I first started the development of Virginia Heights which has grown and been enlarged.
Q. .Just list .them all.
page 213 ~ A. l\Ir. Charlie Branson 's.
Q. ·what- is thaU
A. That is known as the ,vagon Wheel, and :Mr. Roy Branson's across the road, he has a business there.
Q. What is it?
A. Both of them have cabins and different businesses and
feed places and different business and tourist cabins. One
is on one side and one on the other side of the road.
·Q. Just list them all.
A. There is another little filling station. I don't know who
owns it. That is this side of l\Ir. Charlie Branson 's on the
same side of the highway, and then I believe there is another
one on the same side.
Q. What is it Y
A. I believe it is a little filling station and store and just
across on the opposite side of the highway is another grocery
store, and they arc starting another new store on the opposite
side next to or bevond :Mr. Charlie Branson 's.
Q. Go ahead, ,vhat is next, toward Virginia Heights?
A. Then comes in the Tabernacle and then l\Ir. Guv Arnold
and Sam Bowman have sonie land, on the opposite side, which
they are developing with .a small frontage on the highway,
but most of tl1e\r's lies back.
.
page 214 ~ Q. ,vhat is the nature of the building known as
,
the Tabernacle ·f
A. It is a large building and built up around it a lo\ of
nice little houses. It is a large building which you can see
from the highway.
·
Q. Now what business is situated just across the Lee Highway from the shopping center?
A .. The Eastman Antique Home.
Q. How long liave they been in operation, about?
A. I would say, oh,, I couldn't say exactly, but I would say
eight years, maybe. I don't know exactly.
Q. State what signs they have out advertising their business?
·
A. Thev have different kinds of signs, ''Antiques'' in .large
letters, and two or three small signs, and they have one more

-
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on-the steps, and a donb]e entrance and parking space for
customers.
Q. Can you st.ate about how many people .are engaged in
the operation of that businer::s, including the Eastman's i
.
A. \Vell, I think there were three when I knew it, working
in the shop building and repniring furniture. They have a
large electrically equipped shop, and then they have about
two, I tl1ink, they keep on the grounds, and around the hquse
besides !Ir. and Mrs. Easbnan.
page 215 } Q. About how many feet is it from the proposed
shopping cented
·
A. It is a little farther up on tbe highway, on the opposite
side from the shopping center, but it fronts kind of up tQward
Abingdon rather t]mn toward the shopping C'enter. Their
front lies toward Abingdon.
.
Q. Do you know anything about the volume of business
they dot
_
A. No, but they do· a considerable business, and are nationally advertised. They advertise in the papers here and advertise _nationally, and they mail out foldeni all over the
United States. Thev travel evervwhere and buv and sell and
lmve customers coming there· tlie same as any other store,
from everywhere., to inspect their goods.
Q. I show you here the Bristol Herald Courier for March
17, 1947, and ask you to rend the Eastman's aclvertisment in
that paper.
A.· (Reading)-''Yon will find unusual and choice draperies,
upholstery materials at the Eastman Antique House in Bristol, Virginia."
·
Q. I show you the issue of March 26, 1946, of the Bristol
Herald Courier. Is there a somewhat similar advertisement
in that paper?
A. Yes, sir.
page 216 } Q. ·wm you read that t
A. Yes, sir. (Reading) "FABRJCS-Drapery
and Upholstery-Limited Amount for immediate sale. · The
Eastman Antique House, Bristol, Va." ·
.
Q. Have you seen other advertisements in the Bristol
Herald Courier and other papers?
A. Yes, sir. I used to kind of mention the Antique House
in mv advertisements and thev asked me not to mention it,
and they changed over to the·" Abingdon Road" then.
Q. State from whom you purchased the land used in developing Virginia Hei~hts, the acreaA"e, and approximately
tl1e acreage that was not purchased ~t that timef
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A. We purchased 266 acres, all of the remammg Reecl
farm, except the home tract, just across the railroad, which
left Mrs. Reed about thirty some acres, and I have since sold
that home place to Mr. Robert Stoots.
Q. On what part of the Reed farm is the Monroe plant located!
A. J u~t across the railroad on the home part, their home
and dairy barn was over there, and their equipment, and they
had a railroad across to come back and forth across.
Q. Do you mean :Mr. Stoots purchased the house and some
land and also the Monroe plant purchased some land out of
the Reed farm south of the railroad 1
.
A. From Mr. Stoots, yes, sir.
·
page 217 ~ Q. That is Mr. Stoots purchased the land as n
whole and then sold part of it to the Monroe
plantt
A. No~ he sold it all, what he purchased, to the Monroe
plant.
Q. I believe as a result of the Monroe plant being built the
underpass and Valley Drive leading to the underpass are now
being constructed Y
·
.
A. Yes, sir, the underpass is now practically done.
Q. Has the, City of Bristol in the past few years annexed
Virginia Heights T
. A. Yes, sir. About four years ago, or a little more, they
did. This is the fifth year.
Q. That would bP. about 19421
A Right along there, yes, sir.
Q. Has tl1at urea also been zoned by city ordinance?
A. Yes, sir.
·
Q ,\Tas Block No. 5 included in a zone wbich permitted· the
erection of builclings for certain businesses?
A. Yes, sir.
.
Q. Did you secure a permit from the City of Bristol to erect
the buildings which you are now working on 1
··
A. Yes, sir, I have a building permit for $35,000.
·
Q. I s.bow you here a plat marked "Replat of
page 218 ~ Virginia Heights-Developed by E. R. Shipley
Land Auction Co., Map Number 4, Bristol, Virginia." Is that a plat of that area designated as :Map No. 4 l
A. Yes, sir.
·
Q. ·wm you file this as Exhibit No. 3 to your deposition Y
A. Yes, sir.
(Thereupon the said Pint was mnr;Irnd and filed as E. R.
Shipley Exhibit No. 3.)
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The Witness:
like to introduce
Mr. Phillips:
The ·witness:

I have a 1ittle further advertising I would
on the Eastman home.
All right, let us h!lve it.'
Mr. Carter lms it.

(l\Ir. Carter handed a pamphlet to the witness.)
By l\Ir. Phillips:
Q. I will ask you if this is a pamphlet entitled ''THE
EASTMAN ANTIQUE HOUSE, BRISTOL, VIRGINIA "Y
A. It is.
Q. Is that an advertising pamphlet issued by them¥
A. Yes, sir, they put them out, nationally advertised them
and sold them. My son bought this one.
Q. I will ask you to file that pamphlet as Exhibit No;4 to
your deposition.
page 219 ~ A. I do file it. This shows their work shop
here.
(Thereupon,, the said Pamphlet, was marked and filed as
E. R. Shipley Exhibit No. 4.)

Q. There has been some testimony on behalf of the Complainants to the effect that this building is and appears to be
simply a nice residence. I will ask you to glance through
here and mention a few pictures which-clearly show that it iRa furniture business.
A. He has one of the rooms, where you enter, with the
antiques displayed the same as any furµiture store in Bristol.
Here· is another display here (indicating in pamphlet) and
here is the dining room furniture, and it is all displayed, not
as a home, but as tl1e antique furnitUl'e department for dining
rooms. They handle antiques of all descriptions,
Q. On the middle page there is a picture of a room practicallv filled with chairs, isn't there 1
A.. Yes, sir.
Q. How many rows, on either side?
.
A. Four on one side, and you can see two rows on the other,
and the back is full of china closets, clocks and different
things. This page here is pianos and all descri-ptions of
upholstery, lamps, mirrors, and a complete set-up here ·of
the whole entire display of brass kettles and things of every
description.
page 220 ~ , Q. Does that look like a room in a home 7
A. No, sir, there is one room with moJ'e furni-
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ture in it than the average l1ome has altogether in Bristol. It
is a bi~ nationally advertised furniture business, in competition with every furniture .store in Bristol, and on the back
there is displayed an old clock and spinning wheel.
Q. Have you and your son, Robert Shipley, since tl1e institution of this suit, carried n petition to residents of Virginia Heights, other than the Complainants f
A. Yes, sir.
·
Q. I hand you here this petition and ask you if that is the
petition?
A. Yes, sir,, it is. · (Petition handed to niir. Jones.)
Q. I will ask you to read the petition aud the signatures
into the record, and filed it as Exhibit No. 5 to your deposition; will you do tbat1
A; Yes, sir.
(Thereupon the said Petition was marked and filed as E. R.
·
· Shipley Exhibit No. 5.)

----......
/

I

Note: The petition, read by :Mr. Shipley, was in the follow:ing words, to-wit:
'' Mr. E. R. Shipley
Mrs. Margaret V. Shipley
Bristol, Virginia
We, the unclersigued, are owners of lots in the
Virginia Heights Addition to· Bristol, Virginia.
We ha:ve been advised that you wish to erect some
business buildings, to be. known as Virginia Heights Shopping
Center, on Block 5, of said Addition, which block is situated
between the Lee Highway and the Norfolk and Western RaiJway Company's right of wny, and is bisected by Valley Drive.
"We further understand that the building~ are to he of
brick construction with concrete foundations, and will be neat
and presentable in appearance, and are not. to be used for the
sale of wine, beer or intoxicating spirits of any kind, nor for
a dance ball, nor a tourist. camp. The shopping center is to
be provided with spacious parking areas. In the event the
above conditions are complied with we hereby agreP. to waive
the provision in the deeds to our propertv restricting the use
of said property to residential purposes:
'' In signing this waiver we arc of the opinion that the proposed shopping center, if built as herein set out will be of
great value to our section and to Virginia Heights, and will ·
page 221

~
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1n·ovide for us a convenient shopping district. We, therefore, do not object to ·the use of said Block 5 as a shopping
district, and do not object to the erection of said buildings
to be used as herein described.
''Vi7e understand further that in tlle event said shopping
center is not built and eonducted as herein described this
"\Vaiver will not bind us, our heirs or .assigns.

page 222}

N. H. SMITH
H. G. NOFFSINGER
IDA L. FARRIS
I\IRS. R. C. MAGI
RUSSELL JORDAN
HAROLD K. SHEPPARD
HUBERT L. MARTIN
R.C.STOOTS
Yv. M. HORNER, JR.·
JAMES W. FLANNAGAN
·G. H. SHIPLEY
·n. "\V. OWEN
C. R. :M:ASON
A.D.JORDAN
MR. AND MRS. R. S. CARMACK
L. L. PHLEEGER
G. C. MORETZ
RAY TERRY
JOHN CARTY
J. GARLAND WARREN
FRED E. CARMACK
ALBERT E. TURNER
:FJLMA S. McCLELLAND
E .. G. RICHARDSON
.•J. FRED TAUSCHER, JR.
:MRS. FRANK L. GARDNER .
J. R. WHEELER
lfRS. '\VM. H. HOPSON
THos·. s. KING
W.R. BOOHER
S. D. HALE
WARD BURTON
GUY C. RICHARDSON
MRS. WM. R. JOHNSON
:MR. AND JrfRS. J. B. PIPPIN
(MISS) KITTY OWEN
MRS. C. M. MORRELL
A.G. STUART

lSCJ
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GRAHAM GIBSON
MR. AND MRS. HARRY PIPPIN
MRS. lit A. STATZER
MRS. R. :M. SENTELLE
MELVIN 0. CASH
· JAMES W. ANDERSON
J. F. Hl\.YES, JR.
JACK GRAY
· MRS. F. EDWARD WILLIAMS
CHALMERS T. MAPLES
J. M. THOMPSON ·
MRS. ,J.M. THOMPSON
H. CANTER
MARY CANTER
MR. AND MRS. \VM. M. SCHLIFF

Mr. Jones: We want to make a specific objeetion to this
particular paper, for the reason that it is not only immaterial
and irrelevant, but that it cannot affect the rights of any of
the complainants, since none of them are parties, and for the
· further reason it is so vague and indefinite iu its
page 223 ~ terms that it has no legal significance, is not binding, and is hearsay.
·
By l\Ir. Phillips:
Q. l\Ir. Shipley, it has been stated that perhaps the erection of your proposed shopping center would damage Virginia Heights as a residential section, and cause irreparable
damage to the complainants. Please give your opinion as
to that, in view of your life long experience in the real 'estate
business, and in view of your development of Virginia
Heights.
.
A. 'Well, if I didn't think it was one of the best things fo1·
Virginia Heights, and it will increase the value of every piece
of real estate in Virginia Heights, in whieh we live and 11ave
our life's savings invested,· I wouldn't attempt to do it, and
the way I am going at it, and on the location I am going to
put it, which was authorized for us to go ahead by every law
that I thought was requir~d for us to proceed with this sl1opping center-it won't only serve Virginia Heights, it will relieve parking space and congestion even in tlle downtown
area. It is good planning. It is good judgment, and it is
good development, and it is a good convenient safe place,
that you can send your children or your wife, or anyone to
shop in; an easy location to get into and out of1 with less
danger than coming down to th~ congested area of town. It
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page 224

~

will contain at least two acres of parking space,
besides one side on Valley Drive is 70 feet wide,
and on the other side is a 50 foot street of hard

surface.
Q. What is the name of that streeU
A. I believe that is Crossway Road, ancl it also hns a state
highway in front of it, which is 100 feet wide. The piece of
groun<l was 538 feet on tbe highway. "\Ve gave the city 70
feet of ·it and that is where the Supermarket and the Virginia
· Heights Shopping Center ,vill be located. This highway, by
check on different days, different hours of the day, there were
500 cars au hour passed tlrn door of this shoppiug center
daily, besides the people whom you serve in and around the
area of Virginia Heights, including the :Monroe plant. The
ground this is located on would be impossible to build dwellings on. It would be too expensive. It is low land, all the
water dumped in there off of Virginia Heights, and not only
Virginia Heights but from the :Martin land, and up the hill
toward Branson 's, and off the hill toward the Tabernacle,
it is all dumped on us, and Mr. Arnold and Mr. Bowman
dumped their water on us from their development. The water
is all dumped to this oue spot in this valley where the buildings a re to be .
. Q. :Mr. Shipley, you referred to the stri?et just east of the
proposed shopping center as Crossway Road. I
page 225 ~ show you a plat here and ask you if you meant
to refer to ·wendover Drive? (Plat handed the
witness.)
.
. A. Yes, sir, w·endover is right. It is w·endowr Road and·
it turns into Pine Street here.
Q. Now, before Mrs. Shipley donated a right-of-way for
Valley Drive had the City of Bristol passed a resolution to
condemn land for Valley Drive through Block 5 nnd perhaps
Block 6¥
A. No, sir, not on our part, they were going to start on
some of the lower part out there, but not on our part, because
we gave our part freely on account of the lfonroe plant and
that was the .only way they had to get in from this llide ..
Q. I hand you here an aerial photo and ask if that is a
picture of the proposed shopping center and the Monroe
plant?
A. Yes, sir, and this shows the different streets and wooded
llills which we are in the middle of.
Q. I will ask you to take a pen here and place a cross mark
at the shopping center site.
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. A.
Q.
with
A.

All right. (Witness made a cross mark on photo.)
Now I want you to point out there the Huffard home
a "B".
Right here .. (Marking photo with a "B".)
Q. Now I beJieve you have testified that the
page 226 } Huffard home is the only house that does front
toward the renr of the shopping center; is that
correcU
A. Yes, sir, it was under construction before the Hufl;ard 's
~ughl~
.
Q. ,vhat was the proper direction under the restrictive
covenants for the Huffarcl house to front?
A. It should have faced on the back street where thev }1ave
a horse barn built, like these other houses, and these houses
face toward Abingdon. They don't face toward the shopping
center at all. That is the onlv one that faces toward it.
. Q. This picture shows a wooded knoll on the east aucl a
wooded knoll on the west side of the shopping center, cloesn 't
iU
A. That is rig-ht.
Q. And the N&,v right-of-way to the south; is that correcU
A. Yes, sir.
Q. And the :Monroe plant was to tl10 south of the N&W
right-of-way'?
A. Yes, sir.
. Q. "Till you file this aerial photo.as Exhibit No. 6 to your·
deposition f
A. Yes, sir.
page 227 } ·

(Thereupon, the said aerial photo was marked
and filed as E. R. Shipley, Exhibit No. 6.)

Mr. Phillips: You may ask him.
'
CROSS EXAl\UNATION.
By Mr. Jones:
Q. Mr. Shipley, wlrnt relation are you to Elma Shipley!
A. She is my daughter.
,
Q. What is your relation; to Lucile Graham 1
A. She is my daughter.
Q. When the property was bought by you, it was bought
from Mrs. Reed, you were really the main party in interest,
weren't you 1
A. If you will allow me I would like to give you a little
history of it.
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Q. All right.
A. Mr. Lee Long owned it. Mr. Thomas S. Kirkpatrick
liad a mortgage on it and he came here to foreclose on it and
I bought it, and got Mr. Kirkpatrick to handle it for me,
and I took over the mortgag·e and I agreed to give Mrs. Reed
a small sum and not let her lose it all, which I did. The conditions at that time were so you couldn't have sold it for anything. It was all growed up and wore out and bushes and
l\Ir. Lee Long lost it.
Q. But the deed was made by Mrs. Elizabeth
page 228 } Reed to this Virginia Heights section to Elma
Shipley,· was it not Y
A. No, we operated on a contract at first, in which I agreed
to pay. l\Ir. Thomas S. Kirkpatrick a certain sum of money
in a certain length of time, and he agreed to let me subdivide
it and divide the mortgage over each and every lot and I
only developed at :first two rows of lots fronting on the Lee
Highway and running· back to my back st~eet, and I sold
those lots on the highway for $200 a lot, and the price on the
back adjoining it for $125 a lot, and I raised $8,500 in cash
through the first people whom I sold to, and I have bought
back a number of tracts of it and developed it.
Q. W11en you sold those lots the first lots you sold up in
that section the title at that time was in :Mrs. Elizabeth Reed,
wasn't it, and you had :Mrs. Reed to make a deed to these
purchasers there; isn't that righU
A. I told vou I operated at first on a contract.
Q. That is what I am speaking of.
A. Yes, sir, and after I sold $8,500 worth and paid Mr.
Thomas S. Kirkpatrick and Mr. Lavinder was my attorney
from the time I started up to the present time, and Mrs. Reed
made us a deed, and she taken a second mortgage for $7,500.
She wasn't going to get anything if I hadn't taken it over and
worked it out, and she taken a second mortgage for $7,500
which was paid off shortly after that. Then Mrs.
page 229 ~ Reed made my daughter a deed. You see I put
the restric'tions in myself and not Mrs. Reed, nor
nobody's suggestion but my own suggestion, and I could have
sold lots out in tbe section where Mr. Powell and those people
live for five times what I sold them for at that time, but
everybody was going broke then, not only me but the bankers as well, and my friends in Bristol know I bad to sell them
to eat on.
Q.. Then Mrs. ReedA. Just a minute, I am not through. I have been out t]:iere
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fourteen long years and I have over a hundred lots and n ·
:fifty acre tract with my home, and I have over a hundred lots
to sell, and my home, and my son has his home, and fourteen
years I have put in out there would break anybody if they
didn't stay on the job and work day and night, and I put in
my own water works and streets and everything.
Q. Then the ~eed was made from Mrs. Reed to your daughter?
· ··
A. That is right.
Q. And the restrictions that were put in that deed were
put in at your request; is that right 1
A. I done it, not Mrs. Reed, not l\Ir. Lavinder, and not Mr.
Jones, but I done it.
Q. And that was a part of the plan for the sale of the whole
area, wasn't it f
page 230 ~ A. Let me answer this first. I got the FHA
when they went into business to come down here
and approve Virginia Heights as a whole for ninety per cent
of FHA loans for each lot in Virginia Heights and at that
time they asked me to set aside a shopping center in Virginia
Heights and nearly every house out there is built under FHA
loans, ninety per cent is.
Q. In what year did you have the FHA down j
A. The year they went into business. I don't remember.
Q. It was some time after the deed to Elma Shipley was
made, wasn't it Y
A. It was when they set up the FHA.
Q. It was after the deed was made to Elma Shipley, wasn't
iU
A. I guess it was.
Q. And at that time Block 5 was one of the platted blocks
referred to, wasn't iU
A. That is correct. That is the block they set out for
business.
Q. Did I understand you to say awhile ago that you sold
the Reed home place to Mr. Stoots'l
A. Yes, sir, I did.
·
Q. Do you want to leave the impression you made the deed
or had anything to do with iU
page 231 ~ A. No, sir, I did not say I made the deed to
him but I sold it for Mrs. Reed.
Q. You were merely acting as the real estate broker in
that transaction 'l
A. Yes, sir, I had a net price on it and sold it to Mr. Stoots.
Q. Neither you or the Shipley Land Company, or any-

·F. C. Ault, et als., v. :Margaret V. Shipley, et als.

155

E. R. Shipley.

body connected with you, has ever owned the home place acquired by Mr. Stoots on which the Monroe plant is now located, have you?
A. No, sir, but I handled it for l\frs. Reed.
Q. Did you ever own it 7
A. No, sir, we don't claim we ever did. We had nothing
.
· .·
to do with it.
Q. Now in this proposed shopping center, as you call it,
I believe you described a building there as a super market.
A. That is correct.
Q. What additional buildings would you propose to put on
Block 57
A. ell, a shopping center that is put 'in, like they are all
over the country, shopping centers for different communi~
ties, we have them in Bristol, and here is the set-up of it
right here (indicating picture).
page 232. ~ Q. What kind of businesses are proposed to be
put out there Y
A. The super market is on the corner of Valley Drive and
the state highway, and then will be a drug store, a restaurant
and a couple of other shops, and a nice filling station, closed
up, n_ot a wide open thing, but a nice attractive set-up, which
was got up by Mr. Kearfott.
Q. Assuming this building or these buildings are. built
what would you do with them after you got them completed?
A. I would operate them, or my children would, or my
wife and myself, as long as I am able, but they run the business most of it anyway, my wife does and my son.
Q. Have any of your children ever operated a super market?
A. 'No, I don't know they have; but me and my wife operated a grocery business many years ago.
Q. Have any of your children then ever operated a :filling
stationY
·
··
A. My son-in-laws have, and good ones.
Q. Any of them ever operated a drug store¥
A. No, sir, but we can hire someone to. I have several applications now for druggists.· In fact, Dr. Guy Richardson
wanted to buy a piece of land for a drug store out
page 233 ~ there.
·
Q. Well, you would lease them, wouldn't you T
A. No, sir, that is not our idea now.
Q. You are going to run the businesses in them t
A. Yes, sir.
Q. The different kinds of business you spoke of ·1

,v
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A. Yes, sir.
.
. Q. Did you have in mind to build these businesses before
the Monroe Calculating Machine Company located its plant
here?
.
A. I have had in mind about fourteen years to do this and
we have held this piece of land for that long, and we have
been offered as high as $12,000 in cash for that ground to
put in a tourist camp and cabins, and you know me, and anyone does, that I should have sold back in those days for I was
so hard up I couldn't hardly make it, but we held it and
struggled along.
Q. ·If you have had in mind for fourteen or fifteen years
using that for a business site, why did you have these restrictions put in all the deeds made by the Shipley Land
Companyt
A. I think I stated that before, why it was done. I think
I stated that clearly. I had to divide up the mortgage over
each and every lot. I used the same tactics all over the
place.
.
.
page 234 } Q. You a re a licensed real estate broker 1
A. Yes, sir. •
Q. And your sou is also a licensed real estate broker 1
A. No, sir, he don't have to be. I can work three men.
Q. Is he associated with you in your business?
A. Yes, sir.
Q. The ' only office you maintain is in your home in the
Virginia Heights section?
A. Yes, sir, I have license in all the counties, state and
cities.
.
Q. 'When was the Eastman home built out there 1
A. I guess it has been about, I would say eight or nine
years maybe, I don't know exactly.
Q. It was shortly after they bought the property, wasn't

H?

.

A. They were quite a long time building it. I sold them
the property aud I think if I am not mistaken they were about
a year building it or maybe longer.
Q. If their deed was made on August 3, 1935, the building
was finished in about a vear-; is that right T
A. Or maybe a little ionger than a year.
Q. It was one of the very first houses built out there, wasn't

it?

page 235}

A. No, sir, it was not.
Q. What other houses were built before the
Eastman house 7
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A. Mrs. George Farris built the first house and then I built
two houses myself, and then someone else and then the Eastman's came along.
Q•. So it was about the fourth house put out there7
A. It was the fourth or fifth.
Q. And it was quite an improvement and addition, and in- ·
strumental in bringing other people out there, wasn't itf
A. That depends. vVe sold it like we sold the other lots,
for a home, like everybody bought their lots. .
Q. You were glad for them to come and build that home at·
that place, weren't you!
A. Yes, sir, we are proud of the Eastman home. We think
it is an asset to Virginia Heights. We are not thinking of
knocking Mr. Eastman's home.
.
~
Q. You knew at the time you sold it to them they were
planning on moving out there and selling articles from their
home, did you not Y
A. No, sir, not that big a deal. They were over on Shelby
Street above the foundry and I think they did a little trading around in furniture, but I don't really know that to be a
fact, and then they came out and bought this lot and built
·
the building and I didn't know it was going to
page 236 } grow into a big furniture business, no, I did not.
Q. You knew they were going to sell articles
from their home, didn't. you?
A. No, 3ir, I didn't at that time, but we are not kicking
on the Eastman home for it is a nice attractive place out
there.
Q. What are you kicking about then 7
Mr. Carter: We object to that question because we are the
clefendants in this case, and not the complainants.
Q. Go ahead and answer the question. What are you kicking about as to the Eastman home?
A. The same as they are kicking. He taken the outstanding part in condemning this and this will be as nice and as
attractive and as profitable, and I think every one of them
will come and apologize to me when I get done with this
building, for everyone will be proud of it, the same as we
are of the Eastman home, and I am not bucking Eastman
or nobody. There are several kind of broken restrictions out
there, but they will all tell you they have heard no complaint
whatever from me, and they let me start my building, set my
steel and put in my forms with a $35,000 building permit,
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and everything I thought met every law requirement in the
book, and they set there and let me do that, and ·
page 237 } then over night, out of ·a clear sky, they come
out and stop me from doing that. W1iy didn't
thev come and take it up with me when I first" announced in
the.Herald-Courier I was going to build, or it was announced
I got the building permit.
.
Q. You kn~w. these restrictions were in these deeds, because you had had them placed in there t
A. Nobody :is complaining about the restrictions in ·the
deeds, and Mr. Eastman has his the same as anybody else.
Q. I asked if you didn't know the restrictions were in the
deed and applied to the deed Mrs. Shipley had?
A. I certainly did but we were authorized in 1942, when
the town was zoned as a whole, not just that Block 5, but the
whole town was put into the picture, and that spot was zoned
as a business district, and that was a town set-up and in the
development and growth of Bristol, and now they set here
in this courthouse; and it is on the zoning map, ·three different sittings, and it was approved three different times, and
it is on the zoning map, and they issued me a building permit and do you think I should have went and looked up everybody else in town when I had all the authority the law could
give me to go ahead and do this 1
Q. Your idea was not withstanding the provisions and restrictions in the deed that the zoning ordinance gave you the
right to override the restrictions and do as you .
page 238 } pleased T
A. No, sir, not as I pleased. You have city
laws-that don't give me that right, but I can build it and run
it in a high class way, and if I wanted to wreck Virginia
Heights I could do it for less than $35,000, which I am spending besides my lots, and I could wreck Virginia Heights for
lots less than that. 1 never was accused before of being in
the wrecking business.
Q. Was it your idea the zoning ordinance gave you permission to override the provisions and restrictions contained
in these deeds!
A. If theyQ. Just answer the question. Answ~r yes or no.
Mr. Carter: Give him a .chance.
A. I can't say yes or no, but I have to explain myself. It
was a long, drawn out thing, and I am the guy being tried.
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When they come and done that zoning and the city council
set and approved it, and that was worked up for· the good
and growth and development of Bristol, Virginia, if they
clidn 't back it up with any authority, then that zoning committee and the City Council might as well be at home eating
supper or smoking a cigar if they don't have authority to do
that in that little spot that wasn't worth building anything
else on.
·
Q. Was it your idea that the zoning ordinance overrode
the building restrictions and gave the right to
page 239 } build business houses out in that section l
A. Only on this Blpck 5. It has been stated it
could be done all up and down the Abingdon Highway and
it is absolutely misstated, because I couldn't do it,·you know,
on any other lot, and I have a hundred lots and I couldn't
put anything but a residence anywhere else there, and Block
5 is the only place I could put it.
Q. Under your theory it is until the zoning is extended on
·
out the highway Y
A. Ihav:e no control about the zoning but this was set aside
and approved from every angle to put this on Block 5, and if
they go on out there, in the first place, there is a house on
practically every lot, and the people who own the vacant
ones are getting ready to build, and they couldn't find a lot
to build anything else on.
·
Q. Is it your idea that the zoning ordinance overrode the
restrictions contained in the deeds 7
A. In Block 5, yes, sir, certain I do.
Q. Where did you get that idea 1
A. I got that from the laws set up by the zoning and City
Council approving them and making them a part of Bristol
as good zoning and to better conditions in Bristol, Virginia.
Q. Hasn't the chairman of the Zoning Commission told yori
repeatedly that the zoning ordinances do not
page 240 } override the restrictions contained in deeds. I
don't know why be did, but someone said the city
had authority, the City Council, who approved it.
Q. Hasn't the Chairman of the Zoning Committee told you
the zoning restrictions do not override the conditions in the
deedt
A. He may have. I don't remember about that.
·.
Q. And before you began the construction of this building
you consulted an attorney with reference to whether or not
the zoning restrictions overrode the building restrictions contained in the deed, didu 't you 7
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. A. Tell me what attorney.
· Q. I am asking you f
.
A. No, sir, I didn't ask ·anybody.
. Q. You didn't ask anybody?
A. No, sir, I didn't. I went according to what was laid
down in all the laws and set-up and my building permit.
Q. So you began tl1e construction of that building out there
without conferring or consulting with any attorney at all
with reference to whether or not it was forbidden bv the
building restrictions contained in the deed; is that right?
A. I don't remember even mentioning it to a lawyer.
Mr. Carter: The foregoing question and answer objected
to as being irrelevant and immaterial.
page 241 } Q. I believe you said on your examination in
.
chief that the Huffard home fronted differently
from the way it should front accordJng to the building restrictions; is that right 1
A. You all have the deeds and it should have been where
the barn is.
,
· Q. Is there anything in the building restrictions tltat specifies how and in what direction the houses that are built on
the lots shall front 1
A. It has to front the street it is on. They are supposed
to front on the street.
Q. Will you point out which of these I'.estrictions you say
determines how a house shall front, on which street it shall
front?
A. It fronts on the one the deed calls for.
Q. I again ask you if you will point out in any of the deeds
any restriction or covenant or condition or provision that
will 1·equire a person who builds a house on a lot to front that
house in any particular direction 7
A. I think you will find it in all of them, every deed you
have got there.
Q. There bas been filed as an exhibit to the Bill a certified copy of the deed from Elizabeth S. Reed to Elma Ship.
ley, dated August 27, 1934, which deed contains
page 242 } certain building restrictions. Now I will ask·you
to look at that deed and if you find any clause,
sentence or paragraph that requires the owner of a lot to
front his house in any particular direction on that lot, I want
to ask yon to read it.
. A. Let's get a few more of the deeds. You all got this one
from Mrs. Reed. Now get one made to me. "Any dwell-

·i
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ing house fronting on any street other than the Lee Highway is $1,500. ". Now I would like to say tl_lis: I could wreck
Virginia Heights if I wanted to, or anybody could, but I have
a home there. '' Any dwelling house, private garage, or other
outbuildings to be built closer than-I mean not .to be built
closer than .75 feet to the street'line." Now the street line is
bound to have a street in front of it, and it is. 75 feet on the ·
sfate highway too. That is the closest .they can set. Now
give me another dee_d. This one was from 1'frs. Reed.
(A deed ,vas handed to the witness.)
A. This here is a deed between Anita Shipley and Elton
Burl Dutton. Now listen to this: "2d: No dwelling house
erected on any lot fronting on Lee Highway is to cost less
than $,3,500.00. No dwelling house fronting on any street
other than Lee Highway is to cost less than $1,500.00." "3d:
No dwelling house, private garage, or other. outbuilding is
to be built closer than 75 feet to the street line in front of
same.''
page 243 } I want to introduce this in evidence.· If a man
that is on your list that is fighting the shopping
center, l\Ir. Elton Dutton, in Virginia Heights-he built a
house on the back end, right on the edge, during the war. He
claimed somebody had let him have it and he brought one ·of
those little things and stuck it up there temporarily from
Knoxville, and tl1ere is a man with a $15,000 brick home that
can't see the highway, and he sold that the other day and
sold it for $5,500 and only deeded sixty feet front with a
part of Lot 7, and he says he is going to cut it up in seven
more lots, his daddy told me, and his deed only called for one
l1ouse on the lot. ('Witness was indicating on a picture.)
:Mr. Phillips: Mr. Shipley, just answer the question.
Q. Do you know of any clause in any deed that was niade
by the Shipley Land Company that requires the purchaser
of a ·lot to face his house in any particular direction; if so,
I will be glad for you to introduce it in evidencel/
A. It requires him to face it on the street and so many
feet from the street. He is to face the street he is on, and it
plainly tells you there he is, arid only one house to be put on
the lot.
Q. Haven't there been repeated instances where people
have bought two lots and then fronted their
page 244 } houses in different directions from the way the
lots were usually fronted.
.
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A. Since the City taken it over there has been, but not when
I had it.
Q. About ·how many employees of the Monroe Calculating
Machine Company do you estimate will pass by the site of
the proposed shopping center each day 'l
A. I suppose two-thirds of them will because it .is a shorter
way, and an easy way, and a less dangerous way to get from
_
town out t<>, the Monroe plant.
Q. How many in number?
A. I said about half of them, and they claim there is 500
or 700 of them.
Q. If you have any idea of the number that will pass there
each day I wish you would tell usY
A. Do you think I can tell you the exact number, Mr.
Jones!
Q. Do you have any idea Y
A. Say they are working 500 people, and that includes two
or three shifts, and I will say half of them will go over Valley
Drive, because the majority of them come out that way, because it i~ shorter and easier to get to the plant, and less
hazard than going all the way around by the Pulp Mill and
the Old Abingdon Highway and across to the plant.
Q. I believe you said there were about 500 cars
page 245 ~ per hour pass this shopping center!
A. Yes, sir. I have checked that on different
days and different hours.
Q. So if you had a super market and filling station you
would expect to do quite a large business, wouldn't you,
there'l
·
A. You would have to do quite a business to pay interest
on your development and keep it up, yes, sir.
Q. You expect to do a large volume of business with both
the filling station and the super market 'l
A. Yes, sir, I would.
Q. And you would consider each car and truck that would
pass by there a potential customer for the filling station or
the· super market, wouldn't you Y
A. No, sir. I would not.
Q. I didn't say an actual customer but a potential customer or possible customer? ·
A. If you had ten or fifteen per cent that would be a lot
of people.
Mr. Jones: That is all.
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RE-DIRECT EXAMINATION.
By Mr. Phillips:
Q. I will ask you to introduce this picture of the Dutton
property as Exhibit No. 7 to your deposition;
page 246 ~ will you do so Y
A. Yes, sir.
(Said picture was marked and filed as E. R. Shipley Ex. hibit No. 7.)

Q. Since you referred to the deed to Dutton from Anita
Shipley, dated November 20, 1939, I will ask you to introduce
it as Exhibit No. 8 to your deposition.
A. I will.
(Said deed was thereupon marked and filed as E. R. Shipley Exhibit No. 8.)
Q. Approximately how much do you have invested in the
.
shopping center 'I
A. I have about, without regard to the land, around $8,000
or $9,000 in work and material, regardless of the land.
Q. A portion of that is for materials on the ground 7
A. Yes, sir, and labor that has been done, and steel that is
on the ground.
Q. What is the minimum value that restrictions permit for
any houses that may be erected in Block 5 7
A. All ·the back of it is $1,500 and the front is $3,500.
Q. By front you mean the houses fronting on the Lee Highway?
·
A. That is right.

Mr. Phillips: That is all.
page 247

~

RE-CROSS EXAMINATION.

By Mr. Jones:
.
Q. When you were referring to the property that :Mr. Branson and others own, that property is outside of the Virginia
Heights, isn't it 'I
A. Yes, sir, this way, toward town, it adjoins it this side
·
of our· development.
Q. It doesn't join it, does it; doesn't some property lie
between it and the Branson property 'I
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A. Mr. Bowman and Mr. Arnold adjoin us and then the
Tabernacle, and then these others, and then Mr. Branson
this side of the hill, yes, sir.
Q. Now, to answer the question, there is property between
the Branson proper.ty and Virginia Heights, isn't there?
A. Yes, sir, I stated there was.
Q. .And there is other property between the other garages
and stores on the north side of the highway and the Virginia Heights property7
A. Where?
Q. Between the other filling stations located on the north
side of the highway and the Virginia Heights property, there
is other property?
· A. Yes, sir, that is right. I stated that.
Q. That is another development 1
A. Yes, sir, that is where the Tabernacle is.
page 248 } Q. .And that residential section is also restricted, isn't it?
A. No, sir, not that I have heard of. l\Ir. Bowman and l\Ir.
Arnold restricted theirs., but the other is not, that is away
up on the hill toward Bristol. That runs hack.
Q. When you first started to selling lots in Virginia Heigl1ts
you advertised quite considerably, didn't you?
A. Yes, sir, I always lmve, not only Virginia Heights, but
every piece of property I ever handled.
Q. You advertised it as a residence section, didn't you Y
A. Yes, sir.
Q. Did vou ever advertise that business houses of anv kind
~
woµld be put in Virginia Heights Y
· .A.. No, sir.
Q. What kind of a residence section do you consider Vir,
ginia Heights?
.A.. I put it in and I am proud of it. I consider it the best.
The location where the homes are can't be beat, and I am
proud of it, because I have been out there fourteen years
nursil!.g it and playing with it, and I am proud of it.
Q. ,vhat type of houses are out there?
A. The majority of the h.ouses are good houses
page 249 } and good people.
Q. ,vhat would you say would represent the
· average cost of tl10 houses in the Virginia Heights section 7
A. Well, we have homes out there that .would bring $35,000
and $38,000. I was offered $40,000 for my home up on the
hill.
Q. What would you say would be the average price?
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A. We have sold a number of houses for people out there
who built when we first started that run $15,000 or $16,000.
Q. The average price couldn't be less than $15,000, would
it1
A. Some are less, over near the railroad.
Q. The average wouldn't be less t.han $10,000, would iU
A. Oh, yes.
Q. What would you say would be the average value Y •
A. The majority of the hous~s built down through there
I think you can buy some for $6,000 to $6,500, and some over
there $15,000, and I sold one that cost $18,500 to Bill Schli:ff
· and I guess he spent $3.,000 or $4,000 on it since he bought jt. .
And Graham Gibson has a house that is $18,000 I would say,
and Dr. Guy Richardson has a house across from where I am
putting up my store, I mean him and ]~is father, owu property
worth $35,000 right in the next block.
page 250 ~ Q. Mr. Shipley, who are the stockholders of the
Shiplev Land. Company f
A. There ain't no stockholders.
Q. It is a corporation, isn't it T•
A. No, sir, there was away bnck several years ngo when
it started.
·
Q. At the time Shipley Land Company~ Incorporated, was
making these deeds who were the stockholders T
A. Me and my wife and my daughter, Elma Shipley.
Q. Do you remember in what proportions the stock was
held?
A. It was held-I had a few slmres and Elma had some
aud my wife had tl1e rest of it, and I believe we traded a few
shares of stock, I think, for a house, to Press Layman.
Q. You were always president of the company, weren't
you7
A. Yes, sir.
Q. Who was secretary?
A. My daughter and my wife was vice-president.
Q. The title to these lots m Block 5 are in the name of
:Mrs. Margaret V. Shipley?
A. TJ1at is right.
Q. You are part owner in the lots~ aren't you 7
A. :My wife owns all of them. May I ask a question!
Q. Yes.
·
page 251 } A. You see I have heen sick for about five years
with both heart trouble and asthma, and my wife
has practically had to run the business. I can't climb steps
and have to be careful. My son, Bobby, was in the army,
and when he come back he took over with my wife, and my wife
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owns and controls the whole set-up, on account of my health;
and that is the way the business is operated, and they run
the business, my son and my wife, and I just engineer them.
Q. These other lots you speak of as being owned hy you in
Virginia Heights, who bas the legal title to those loti:: 1
A. You· say I own them, and I just stated my wife owns
all of them., and has a deed for tliem.
Mr. Jones: That is all.
RE-DIRECT EXAMINATION.
By :Mr. Phillips:
Q. Mr~ Shipley, have you ever been in the Eastman Antique
place of business Y
A. Yes, sir. Several times.
Q. How often Y
A. A number of times, from top to bottom.
Q. What do they have in there in addition to the rooms in
.
which they show the furniture¥
A. They have living quarters on the second
page 252 ~ floor, as well as antiques.
Q. Do they have a shop in there to renovate
and repair furniture?
A. -Yes, sir, an electrically equipped shop.
Q. What do you mean by electrically equipped¥
A. I mean they have saws and different gadgets and sprays,
varnish sprays and brus~es, and everything it takes to make
a furniture cabinet or work-over shop.
Q. Have you seen men working in the shop when you were
in there?
.
A. Yes, sir.
Q. How many were working¥
A. Some times they would have two or three and when they
:first started in the antique business they bad one in there,
just had one, running the shop, and from time to time they
had more help. They have enlarged the house and added to
it along.
Q. ·what size room is tlie shop in 1
A. I guess it is about 12x15, I would say, but they have
enlarged the house a time or two since it was first built as n
home.
Mr. Phillips: I believe that is all.
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RE-CROSS EXAMINATION.
By Mr. Jones:
Q. Do you want the Eastman's to quit selling
page 253 } antiques i.n their home 1
Mr. Phillips: This question is objected to because Mr.
Shipley has sfated more than once that be is not opposing the
Eastman Antique Shop or business, and has said he is. proud
of it, and thinks it is au asset to the community.
Mr. Jones: Answer the question. Do you want them to
·
quit selling antiques 7
A. \Yell, I a~ going to state it in this way: Now the~
if after having the authority that has been handed to me in
finishing off the development of Virginia Heights as a shopping center, and you are pinning it square down to restrictions in which you· had everybody to bring their deeds downhere, and present them in this hea1·ing, and they didn't any
of them know anything about what had gone ou in Virginia
Heights, except the restrictions now in their deeds, I want to
. answer your question in this way, that so far as breaking
restrictions in Virginia Heights, the Eastmans have broke
them from every angle going and coming. I am proud of the
Eastmans and have never objected to them. Do('ls that answer
the·question Y
.
Q. No, the question is whether or not you want them to
stop selling antiques at their present location. Do you want
them to stop it or noU
page 254 } A. I will answer that question this way: Y 011
have asked a question of me this morning about
breaking restrictions, and I have told you again, if you are
going to tie it down to breaking restiictions, and as to breaking re~trictions, I don't wdnt anybody to break them, and
they have already broke tllem, and so far as Eastman's selling antiques there, they will tell you I have not ever objected,
and I have never bothered anybody, several restrictions have
been broken, and I never interfered with anybody! but when
the City took over Virginia Heights it made a different pic:ture. I used to sort of control Virginia Heights but when the
City took it over they took all the authority over. That i1;1
the best I can answer the question.
Mr. Jones: That is all.
And further this deponent saith not.
Signature waived by agreement.
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RONALD F. SCOTT the next witness introduced bv the defendants, being first duly sworn, was examined and deposed as follows:

DIRECT EXA.MINATION.
By Mr. Phillips:
Q. Please give us your name, age, residence and occupation?

·

A. My age is thirty-two years. I live in Johnson City,
Tennessee and work for the State Planning Commission.
Q. That is the State Planning Commission of Tennessee?
A. That is correct, yes, sir.
Q. What experience along that line have you had, Mr.
· Scott?
.
A. I have been iu my present position about two year~.
Prior to the war I was up in ,visconsin in not a similar position, but at least in city planning work, and with the state
for about four years.
Q. Did you have anything to do with the planning and zoning of Bristol, Virginia Y
.
A. ·The original zoning ordinance and manv of the original
plans were prepared before I came to this office.
Q. Did you have anything then to do with it Y
A. Our office. was furnishing technical assiistance to the
Bristol, Vh·ginia Planning Commission, and of
page 256 ~ course since I came we have continued that as. sistance, and some of the later developments I
have had more personal contact with them.
Q. When the zoning of the Virginia Heights section was
being considered by the Bristol, Virginia Council did you
have anything to do with it Y
· A. No, sir, that was before my time, and the only thing I
•
know about it is the records.
Q; The records in your office?
A. Yes, sir.
·Q. Have you visited Virginia Heigllts and the site of this
proposed shopping center in what is known as Block 5?
A. Yes, sir, I have been past there several times on the
hi~bway and on Valley Drive.
. Q. I believe you sa·id you had visited the Virginia Heights
and the proposed shopping center?
A. I have been past the site. I didn't look at it particularly
with the shopping center in mind.
Q. Please state if it is the custom and considered good
plannin~ for residential sections to have shopping r.enters in
or near them in cities 1
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A. That is quite an accepted practice to provide neigbhorl1ood shopping areas for the convenience of the re~idents.
Q. And that is quite an accepted practice now a days Y
A. Yes, sir, in city planning throughout the
· thepage 257 ~ country it is accepted planning.
Q. Considering the proposed shopping center
in 'Virginia Heights, in your opinion will it be a damage or
detriment to the buildings in Virginia Heights or will it he
an advantage to them, considering the convenience of the residents and the value of the properties f
·
A. That would be hard to say until you see the exact nature
of the development. I think it is pretty well understood that
the character of the development has considerable effect on
the property.
Q. If such a development is erected in there on Block #5
in a neat and presentable manner, and so maintained, would
it be considered of value or a detriment to a neighboring resi·
dential section T
A. I think the usual concept is that it may be considered
slightly detrimental to property immediately adjoining it.
Naturally, however, it is of a service and convenience to the
entire neigl1borhood.
Q. Now what distance do you consider as being immediately
adjoining the shopping center?
A. That again would depend upon the nature of the de·
velopment. If it is of a desirable character I should think half
a block to a block at most would be all that would
page 258 } be immediately affected. If the development is
not so desirable it may go a little further.
Q. I show you here a drawing of this proposed shopping
center, a copy of which is :filed as an exhibit to the Answer in
tliis case, and ask you if you consider that a neat, presentable
and desirable form of· structure for a shopping center?
A. It appears to be, yes. I don't know bow it would work
out in practice though.
.
Q. Now~ assuming that such a building as is shown on this
drawing is erected by Mrs. Shipley, and conducted in a prop·
erty manner, would you consider it a detriment or a value to
Virginia Heights?
A. Considering the area as a whole, the residential neighborhood as a whole, such development would be of a convenience to the residents.
Q. Would you consider it to be a damage to the value of the
·
properties or not in Virginia Heights?
A. I imagine it .would be detrimental t~ property values

170

Supreme Court of Appeals of Virginia

Rotiald F. Scott.
adjacent to the shopping -center., As to whether it would
actually increase the monetary value of other residential
properties, that is perhaps a matter of conjecture generally,
but I think it is generally considered so, but I don't think you
could make a definite statement on that.
page 259 } Q. I understand you to mean by that that generally speaking it is considered to increase rather
than decrease the value of a residential section as a whole f
A. -I think that is pretty much true.
Q. Please state why, in your opinion, it is considered a
convenience to a residential section to have a shopping center
there?
A. Primarily for the convenience of the housewife. It enables her to do her daily shopping, grocery shopping, and so
on, with perhaps less time spent and possibly, or certainly, it
is more convenient to her, and enables her perhaps to send
her children to the store for small items when otherwise it
would be a long trip to some downtown shopping center.
1

,

Mr. Phillips: Take the witness.
CROSS EXAMINATION.
By Mr. Jones:
.
Q. Mr. Scott, in your experience you have seen quite a
number of exclusively residential sections larger than Virginia Heights, haven't you Y
A. I don't believe I know the area of Virginia Heights. I
know the general section but I don't know how large it is.
Q. I believe it is said in here to be about 266 acres. You
have seen larger exclusive residential sections than tlmt,
haven't you 1
page. 260 ~ A. I don't believe I know the area of Virginia
Heights, as I said, and it is again the definition
of your term "exclusive residential section"-you mean by
that without a single business of any sort in them 1
Q. Yes, sir.
A. I believe that would be rather rare.
Q. It is true that there are sections and towns where only
residences are built; isn't that true Y
A. :t>efinitely. AR a matter of fact, I might qualify mv
statement there that I think sections of such an acreage arc
frequently considered desirable, but they don't always occur
in that size.
·
Q.. The eftect of such business as is proposed to be placed

a
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at this site is not only dependent upon the kind of building,
but also upon the nature of the business that is operated in
the building; isn't that true 1
. A. What is the question t
Q. The effect of the business upon the community is dependent upon what is operated inside the building, as well as
what the buildin~ is, isn't that true 1
.
A. Oh, yes, dennitely.
Q. So if the place should start out as one type of busine88
and should degenerate and deteriorate into a rl1eap restaurant,
or beer joint, in a residential section, wouldn't
page 261 ~ that increase the detriment to the property 7
·
, A. That is wl1at I mean by it depends on the
nature of the business in the property.
.
Q. ould you consider that a shopping center which holds
out an invitation to stop 500 ca.rs and trucks per hour which
passed by, and to stop 250 to 500 industrial employees a day
who pass by, would be an asset to a restricted residence community such as the Virginia Heights ; .would you consider that
an asset in a residential section _such as Virginia· Heights! ·
A. Any section or any group of shops that would cater to
a large volume of outside trade would no longer be a neighborhood shopping center, but would be a general business section, such as downtown, and if they should receive that volume
of trade it would be comparable to the downtown area. .
Q. And it wouldn't be at an the type of shopping center
you have been ref erring to as being desirable in the development of real estate sel'tions; is that· rigl1t f
A. I think that is probably true.

,v

Mr. Jones: That is all.

RE-DIRECT EXAl\IINATION.

By Mr. Phillips: .
Q. Mr. Scott, in order to get the record clear, the Tact that
an invitation is beld out to 500 cars and trucks. an
page 262 > hour and approximately 200 . industrial cars~
doesn't mean of course all of them are going to
stop at this place of businesR, does it Y
A. I wouldn't think so. It would depend on the nature of ·
the business whether they stopped or not.
Q. So how much business will get to the shopping center is
· uncertain until it bas been tried, isn't it 1
.
A. Obviously, yes, sir.
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. Q. Now what kind of businesses are generally considered
to compose a shopping center1
·
A. Broadly they are defined as those being a convenience
to a neighboring residence district. The zoning ordinance
has a more specific definition. Do you want that Y
· Q. I just wanted you to nnme generally the kind of busi·nesses.
A. Grocery stores, drug stores, beauty parlors, repair
shops, branch dry cleaning or laundry establishments. That
is a retail outlet for them, and things of that nature.
Mr. Phillips: That is all.
And further this deponent saith not.
Signature waived by agreement.
~

MRS. MARGARET V. SHIPLEY
one of the defendants, being first duly sworn, was
examined and deposed as follo~s :

page 263

DIRECT EXA~JINATION.
By Mr. Carter:
Q. You.are Mrs. Margaret V. Shipleyf
A. Yes, sir.
Q. ,Vhere do you live, Mrs. ShipleyY
A. Virginia Heights.
·
Q. How long bave you lived there?
A. "re built tl1ere in 1940 and moved up tliere in 1941.
Q. Have you lived there ever since?
A. Yes, sir.
.
Q. How much property do you own in Virginia Heights at
this time?
A. ell, I would say we have about fifty acres in acreage.
Q. How much in lots?
.
. ·A. \Vell, around I would say i5 lots, more or less.
Q. I believe you are the owner of Block 5, the site of the
proposed shopping center?
A. Yes, sir.
·
· · Q. Are you familiar with tl!e history of Virginia Heights
··
where you all got 1t and how 1t developed?
page 264 } A. Oh, yes, of course I would be, the same as
_ Mr. Shipley told you.
Q. About when did you acquire Virginia Heights?

,v
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A. I believe it was 1933, about June or July, somewhere
like that.
Q. You and l\Ir. Shipley began then tbe developmenU .
..A.. Y'es, sir.
.
Q. Was any part of Virginia Heights in the City limits at
that time?
..A.. No, sir.
Q. State what was done to develop Virginia Heights by
you and Mr. Sl1ipley T •
•
·
A. Well, I would say most everything, clearing the land,
building streets, and putting in water, water works and telephone lines.
Q. When you first developed Virginia ·Heights what was
your experience with reference to the selling of lots out there,
that is, as to whether or not they sold fast or noU
A. Well, not too. fast.
·
Q. It was rather difficult to get the public interested, wasn't
it, in the developmenU
·
·
A. Y'es, sir, it was, until after we got so far along that
thev could see the future in it.
•
Q. Do you recall the approximate date that the
page 265 ~ Virginia Heights area was incorporated in the
city limits of Bristol, Virginia?.
A. I believe it was about June., 1942.
Q. Do you recall whether or not before then residents of
Virginia Heights favored that annexation Y
A. No, they did not, not for quite awhile.
Q. State what services you and Mr. Shipley furnished to
)'Olll' residents prior to the annexation tlmt are now furnished
by the city?
A. By that you mean the water system and the telephones Y
Q. Y'OU didn't rurnish the telephones, did you 1
A. We g·ot them out there. And the lights.
Q. And you built. the streets?
A. Y'es, sir, we built tbe streets.
Q. And supplied the water that was consumed?
A. Y'es, sir.
Q. After the annexation the. City took this responsibility
off of vou; is tlmt correct 1
A. Yes, sir, they did.
·
Q. Mrs. Shipley, have you ever been in the Eastman
Antique Home?
·
.
A. Y' es, sir, I have. I have just been in the front of it, the
.1·oom where they have all tl1eir displays, I guess they call it
the lhring room.
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page 266 ~

Q. What was the first time you were theref
A. The first time I was there was when they
were having meetings to fight coming into the city.
Q. Some of those meetings were hold there and you attended them 'l
A. Yes, sir.
Q. Have you ever been there on any other occasion 1
A. You m~ meetings or anything 'l
•
Q. For purposes of looking at wares and thmgs they have
for sale there t
A. Not especially for that; but I believe the. last time I ,vas
there I had a flat tire just above tbere, and I went back there
to use their telephone.
Q. Have you seen some of the rooms in this home!
A. Just the front room.
·
Q. Did it appear to you t~ be a home or a store, or just how
did it appear to you T
·
•
A. It was just a store or display 1·oom, I would call it.
. Q~ Did you see tags or anything on the furniture 'I
A. Yes, I did, and bolts of drapery material and upholstering and everything you can imagine.
Q. State whether or not it appeared like a normal residence
to you'I
page 267 ~ A. Definitely not.
Q. During the time you all lived in Virginia
Heights state the nature of the people going in and out of
this home, this Eastman Antique home T
A. Well, I would take it to be customers mostly. Of course
she has social gatherings tbere and things like that.
Q. Are there many people who visit that house during tbc
.
day
A. Well, quite a few. We can see their drive from our
house and tbere is nearly always cars parked down there.
Q. Do they have signs advertising what goes on there?
· A. Oh, yes.
Q. Will you describe those signs 'I
.
A. They have a very attractive sign on the Lee Highwar
''Eastman Antique Home" as I remember, right there on the
highway, which has a big rooster on the grill work, and then
.other plain signs with ''Antiques'' on them.
Q. Do you regard the Eastman Antique House ·as an asset
or detriment to Virginia Heights Y
·
•
A. I would say it is an asset.
Q; You have no objection to that place as it 'is now conducted, do you Y
A. No, I have not.
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Q. Since the Virginia Heights area has been
taken into the city li~ts, state the nature of the
growth of that particular area, whether or not
it has been great or not, and the reasons for that growth, if
it has had a growth¥
,.
A. Well, it has grown very rapidly, ancl would have been
greater if the war had not binclered the building, and it is a
very nice, first class place, with good homes.
Q. Has the construction of the Mouroe Calculatin_g Machine Company plant affected Virginia Heights in any way?
A. No, sir, not to my knowledge.
·
Q. You, of course., are familiar with the site of the pro- ·
posed shopping centert
·
A. Oh, yes.
Q. What, in your opinion, is the suitability of this particular site for residential purposesi
·
.
A. It isn't suitable at all for residential purposes.
Q. Why do you say tliatf
A. Because it is low and you have all the water over it
there from everywhe1·e, coming in on it.

page 268

~

l\lr. Phillips: I believe you may a~k her, :Mr. ,Tones.
CROSS EXA~INATION.
Bv Mr, Jones:
·Q. But you took a deed to that property saying it could be
used only for residential purposes, didn't you T
.A. There are a lot of places there that you can't
page 269 ~ build 1·esidences on them, but we took it as a .
whole as a residential district.
.
·
Q. And every lot that has been sold by the Shipley Land
Company has contained these five restrictive covenants 7
A. Yes, sir.
Q. And it was originally designed and started as a residence section Y
·
A. Yes, sir.
Q. And advertised as such; is that right 7
A. Yes, sir, for a certain number of years, until the proposed place was suggested.
.
Q. Your plan to erect this community shopping center came
to mind when you learned the Monroe Calculating Machine
Company was to be established there; is that righU
A. No, sir, long befm·e that.
Q. You said something about the water being furnished out
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there; didn't the residents who liv<!d out there at the time
contribute part of the cost of the water system 1
··,A. The pump only, and paying their water rent.
Q. And there was a water tank also constructed, wasn't
thereY
., A. Yes, but they had no part in that.
:
i'
Q. They didn't pay any part of the tank¥
page 270 ~- .A... That is right.
Q. And the streets built out there, didn't the
citizens. out tllere contribute part of the cost in building the
streets't
·
·· A. No, sir.
Q. Did they pay any pa rt of the surfacing cost Y
A. No, sir.
·
· Q. The streets that were built some of them were overlaid with rock and others have not yet been macadamized; is
that righU
A. I think most of tl1em liave had some rock on them. I
n:m sure thev have.
Q. That is just foos~ gravel Y
A. Of course they have h<.'en tliere so long they are not
loose now.
Q. There are no· sidewalks ont there 1 ·
A. No sidewalks.
Q. Now these lots in Blork 5, the deed is to you for them,
is it?
, A. Yes, sir.
Q. Does Mr. Shipley have any interest or· ownership iu
these lots 1
.
: A .. Well, we own it togethe1·, what is his is mine and mine
is his .
.· · .
·
Q. Due to his ilJness you have taken the legal
page 27J ~ title to the propC'rty and you attend to it to a
considerable extent 1
· A. Yes, sir, Bohby and myself.
Q. You regard it as part yours?
A. Yes, sir, he still advises us, of course. "\Ve don't take
it entirely on ourselves.
Q. ·when was the last time you were in tl1e Eastman home!
A. ell, I can't say. it has been probably a year, I wouldn't
sav it was less than that.
Q. The Eastman's have always made that their home,
, haven't they 7
·
A. Oh, ves. ·
Q. Aside from the s~gns, is there 'anything on the outside

,v
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to indicate the Eastman home is anything other than just a
.
very beautiful, private residencef
A. A.t times you can see quite a few empty crates over at
the garage where you go in, where they have uncrated furniture, and you can nearly always see somebody in and out of
there working.
Q. So far as the structure itself is-concerned and the layout of the grounds and so on, the only things that would attract your attention or indicate a bui;;iness is conducted there
are the two signs, one on the highway on a post at the edge
of the highway and another one, a flat sign, on the ground;
is that right 7
page 272 ~ A. I don't know if there is more than two or
not.
Q. Those signs are the only things to indicate it is a business, aren 't they¥
A. If you· look in the windows vou can tell it from the
highway.
•
Q. You can see glassware and lamps on displayf
A. The windows are full of everything and you would know
it wasn't strictly a home.
Q. In speaking of th~ windows,) refer to an exhibit marked
E. R. Shipley No. 4. I assume you refer to these windows
on each side of the entrance doorway; is that right Y
A. Yes, sir.
,
.
Q. Any windows anywhere else in the house 1
A. It seems to me when the lights are on every window is
full of lamps and all kind of bric-a-brac and tlrnre is no mistaking it at all.
.
· Q. I believe you said you had only been in one room 7
A. Just in the front.
.
Q. You do know tlw Eashnans liave social gatl1erings out
there, such as club meetings, don't you 1
A. Yes, sir, I have read abont it, and seen tlle C'.rowds in
and out, and this pn~t year they have built another room,
which I understand is more or less their living quarters, ·
llr. Jones: That is all.

'})age 273 }

RE-DffiECT EXAMINATION.

Bv Mr. Carter:
· Q. How many times has that home been enlarged since it
was originally constructed 7
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A. Well, I don't know how many. I know this is the last
ad4itjon put on it.
Q. There have been more than one 7
.
A. Yes, I think so.
Q. How many members of the Easttnan family are there Y
A. Just the two.
Q. Who are they Y
A. Just Mr. and Mrs. Eastman.
Q. They have no children 7
A. No, sir,.they don't.
,
Q. Have yow ever been in there with the idea of examining
and possibly pui•chasing some of their wares Y
A. I have been in there and looked at them but I had no
idea of buying because I don't go in for antiques.
Q. Who was with you7
A. Mr. Shipley was there that night, that was the night
of the meeting.
By Mr. Phillips:
Q. Mrs. Shipley, something has been said l1ere about keeping
filling station open at the" shopping center all
page 274} night, and also something has been said about the
· . possibility of having a beer joint for the sale of
beer at the shopping center. As owner of that property I will
ask you if you are willil,lg to obligate yourself and the property that no all night business shall be maintained there
and that no beer joint or intoxicating liquor shall be sold in
the shopping center?
·
·
A. Sure I will make that obligation. Nothing like that
has ever been thought of. The only thing about the beer
joint is that there is the way they got signers on their petition,
was by misrepresentation about a beer joint.
,
Q. Will you also obligate yourself to place such restrictions
as that in the deed in the event you sell the property¥
A. Yes, sir.
.

a

Mr. Phillips: That is al1.
RE-CROSS EXAMINATION.
By Mr. Jones:
Q. So you are going to sell the property 7
A. He said in the event we did. .
Q. So you are planning to sell it 7
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A. 'Ne haven't planned it so far, but you can't plan the
future too far ahead.
Q. If somebody came along and. offered you an
page 275 ~ attractive proposition you would sell it, wouldn't
you7
A. Unless we liked it well enough to keep it. If it is what
we planned we intend to keep it.
Mr. Jones:. .All right. That is all.
And further this deponent saitl1 not.
Signature waived by agreement.
.
MELVIN G. CASH,
the next witness, called on behalf of the defendants, being
first duly sworn, was examined and deposed as follows:
DIRECT EXAMINATION.
By l\Ir. PhilJips :
Q. State your name, age, residence and occupation.
A. Melvin G. Cash, age thh·ty, residence at present is 1012
Fairmount Avenue, Bristol, Virginia. 1\Jy occupation is office
manager of Neuhoff Corporation.
Q. Do you own property in Virginia Heights 1
A. Yes, sir.
·
Q. ·where about is it located 7·
A. Long Crescent Drive, Section B, Lot 2. /
Q. Does it have a residence on it 1
A. Yes, sir, ninety per cent completed.
Q. Do you plan to move to this residence when it is com.; .
pleted Y
page 276 ~ A. Yes, sir.
Q. You know the location of the proposed shopping center, do you 1
A. Yes, sir.
Q. About how far is your lot from the center?
A. It is about three blocks.
Q. You have seen a drawing of what is proposed to be
erected there, have you f
A. I have seen it in the paper, yes, sir.
Q. If such a building is erected for, a portion of it, and. used
for a super market, drug store, service station, restaurant
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ot· some of those businesses, do you feel that it will be detrimental or an asset to your property 7
··A. I think it will be an asset to my property.
' Q. Why do you feel that wayT
A. '\VelJ, it would keep me from hnving to come into town
for groceries. I don't know about the gas end of it, as I
just buy my gas wherever I am when I need it, and a shopping center would appeal to me.
Q. Rather than going all the way to town for merchandise f
A. More as a convenience.
Q. The center is situated between two wooded knolls, is it
noU
page 277 } A. That is right. Q. And the major portion of Virginia Heights is
separated from it by a wooded knoll, is it noU_
·: A. Yes, sir, outside of Valley Drive there.
Q. Would you consider the proposed shopping center as an
asset or detriment to Virginia Heights as a whole f
A. I think it would be an asset to Virginia Heights as a
·
whole.

Mr. Phillips: You may ask him.

CROSS EXAMINATION.

By Mr. Jones:
Q. The proposed shopping center is far enough away from
your home to not annoy you in any way, isn't it f
A. That is right.
Q. Now if somebody was to build a filling station right
across the street from where your honse is, do yori think that
would help the value of your property?

Mr. Phillips: This question objected to because the proposed shopping center is not right across the street from any
of the complainants in this cause.
A. I would object to a filling station being built across from
~P~ff~
.
.
·
Q. You think a filling station down in Block 5
page 378 } would be detrimental to residences close to it,
don't youf
A. Are you referring to just a filling station and not a shopping center?
.
.
·

I
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Q. The filling station is included in the shopping center.
Don't you think that would be detrimental to residences near-

l>y·1

Mr. Phillips: This question objected to unless he specifies
what nearby residences he refers to;
A. At this particular location, no, sir.
Q. Wl1y is there any difference being near your house and
being near a how;e there 1
A. The situation of the highway there makes it a little
hard to put n residence there in this particular place. You
lrnve a junction more or less of four roads there.
Q. You tl1ink that would be a good business location, don't
YOU?

• A. Yes, sir.
Q. And you think a great number of cars would stop there
to patronize a filling station, don't you T
A. From a neighborhood standpoint.
.
Q. It is right on the Lee Highway, wouldn't it .attract the
tourist trade too?
A. I don't know about the tourist trade, but it
page 279 ~ would be a convenience to the neighborhood.
. Q. A super market and filling station would also
.attract the employees of the Monroe plant too, wouldn't it?
A. Yes, sir.
Q. Does your deed have restrictions in it that your property can be used only fo1· residence purposes T
A. My deed does, yes, sir.
Q. You know, as a matter of fact, that the deeds to all the
property out there have such restrictions in them Y
A. I don't know all the deeds have restrictions in them.
Q. You arc willing to waive that for other people but not
for yourself; is that the situation t
11Ir. Phillips: This question objected to because it is purely
argumentative and is placing in the mouth of this witness
statements he has not made.
Q.. I will ask this question : Are you willing to waive the
restrictions in your deed, that the property in the blocks
immediately around you can be used only for residence purposes; are you willing to waive that for yourself?
A. What kind of commercial construction are you going to
put next to me? ·
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Q. The same type as are going tq be put up here,
would you waive that restriction if it was in your
block1
.
A. I would abide by the city zoning.
Q~ You wouldn't place any reliance on your deed then, is
that righU

page 280

~

Mr. Phillips: Same objection as heretofore.
A. I can't answer that.
Q. You would leave it for the city council to decide what
would be done rather than the property owners; is that right t
A. The City Planning Committee.
Q. Rather than the,,property ownel's themselves; is that
right?
-A, That is right.
Mr. Jones: That is all.
And further this deponent saith not.
Signature waived by agreement.
~

C. B. KEARFOT~r,
the next witness, called as a witness for tl1e defendants, being first duly sworn, was examined and deposed as
follows:
·
page 281

DIRECT EXAMINA~rION.
Q. Please state your name, occupation, age and address.
A. Clarence B. Kearfott. Occupation, architect. Age, sixtythree. Address, Bristol, Virginia.
Q. How long have you been a practicing architect in B1·istol,
Virginia'/
·
A: It will be forty years the first day of January?
Q. I believe you are also Chairman of the Bristol Planning
Commission and Chairman· of the Board of Zoning Appeals;
is that correctf
A. That is correct.
Q. Please state what you know regarding the zoning of
Bristol, ,Virginia, when it first started, how it started, and
the result of iU
A. Well, it was first started, I think, in 1942, when the general zoning ordinance for the City of Bristol was proposed
and adopted after a public hearing by the City Council.
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Q. I hand you here a copy of the zoning ordinance and
ask you if that is the most recent copy of the Bristol Zoning
ordinance, including the amendments up to this
page 282 ~ time T
A...Well, I think this is, but I haven't seen this
copy to be frank with you. The one I had was a mimeographed copy and I haven't seen this one. It is a new issue
but apparently it has all of the most recent amendments.
Q. That is a copy of the Bristol Zoning Ordinance?
A. Oh, yes, that is a copy of the Bristol Zoning Ordinance.
Q. ·wm you file that as Exhibit No. 1 to your cleposition1-.
A. Yes, sir.
(Thereupon the said Zoning Ordinance was marked and
filecl as C. B. Kearfott Exhibit 1.)

Q. As originally zoned do you know what the zone was for
the area now occupied by l\Ionroe Calculating Machine Company¥
A. That was originally an R-1 zone, a residential zone.
Q. Describe briefly what the nature of ail R-1 zone is 'l
A. Well, it is a highly restricted zone. It requires a lot
ai·ea · of 15,000 square feet with a frontage of not less than
100 feet.
Q. It is the most highly restricted area in this zoning ordinance?
.A.. That is correct, so far as residence is concerned ..
Q. Are you familiar with the change of the zone at that
placeY
page 283 ~ A. Yes, sir, but I can't gh·e you the exact da1e.
I remember when it was done and why it was
<lone but not the date.
Q. I hand you a certified copy of an or<linance passed by
the City of Bristol, Virginia, and ask you to read that and
see if it refreshes your memory in regard to thatf
A. That description in there doesn't seem to quite taUy
with what I had in mind. May I look at this zoning map
to see about that 7
Q. Yes, sir. ('Vitness looked at map.) That is all right.,
is iU
.A.. Yes, sir, that is all right. I had forgotten the exaet
wording of the description.
Q. That area described in this amendment to the zoning
ordinance is marked on the offieial zoning map as M-2, is that
correct?
'
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A. Yes, sir, amended zoning map.
Q. This is a copy of the ordinanc,~ amending that zouing
map?
A. Yes, that is correct.
.
:. Q. Will you file that as Exhibit No. 2 to your deposition?
A. Yes, sir.

(Thereµpon, the said certified copy of zoning ordinance was
marked and filed as C. B. Kearfott Exhibit 2.)
page 284 ~

Q. "fJ1y was tbat area Glmnged from R-1 the
most restricted residential section to M-2 7
A. \Veil, the ·considerations that the Planning Commission
gave in recommending the change were (1) that it was an
area bounded on the west.or north, whichever you want to call
it, by the N. & ,v. Railroad, where there were constantly trains
and shifting, and on the south or east siqe by Beaver Creek,
and it was not particularly suited for a high class residential
section; and (2) the changes in the condition which gave the
city an opportunity to acquire a very valuable plant made
it seem desii-able that the Planning Commission would recommend a change which would be in line with the progress of the
ci~
.
Q. The Planning Commission did recommend the change?
· A. They did.
Q. And tl1e City Council enacted an ordinance 1
A. Yes, sir, after it held a public hearing. AH amendments
to the zoning ordinance have to have a public hearing held
before the change can be approved by the City Council. That
is in the ordinance and a part of it.
Q. Are you familiar with the so-called Outer Loop Drive!
A. Yes, sir.
· Q. ,vm you explain what the Outer Loop Drive is, and
how fur the city has gone in the development of
page 285,~ that Drive
.
·
A. Well, if I may refer to my map again. Those
are the base maps for the City Planning Commission, and I
took these maps to Lexington to the State Planning Commission meeting and I have it marked on here. This map now
is <lated, I think, November, 1943. The City of Bristol is so
located that practically all the traffic from the east feeds in
over U. S. 11, 58 and 19. There ar1~ three highways that
conve1·ge near Abingdon and feed the traffic from the east
into Bristol over that road. · Now in order to reach any part
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in the western section of the town, or in the east section of the
town, it is either necessary to come down to State Street and
go back out Commonwealth Avenue, or come down to the o]d
Abingdon rond up above Dr. Teeter 's, and come around that
war, or come down either :Mary Street and across the ruilroad or to State Street, so in considering the distribution of '
truffic around the city the Planning Commission with the advice of the p!auning experts we had at the time, considered
it was advisable to provide some means of distributing traffic
around tlie town without having to come clear through it, and ·
with reference to this map you will see this Outer Loop Drive
begins on the Virginia side of the Gate City road, route 58,
skirts the northern edge of the city, crossing Piedmont Avenue, and around crossing U.S. 11 and 58, that is the Abingdon
Highway along Valley Drive, and continuing
page 286 } ncross the railroad and back around to the Kings
l\1ill pike, and thence around to the Tennessee line,
and joining with a simiJar outer loop on the Tennessee side,
thut connects back with the Johnson City highway. Now, of
course, that is to provide a means of traffic around the town
without congesting the already overcrowded conditions in the
center of town. That is as near as I can say.
Now as to the amount that has been completed, or partially
completed, this red line shows that from a point close to Piedmont Street, not direct1y down to Piedmont, but two or three
lots in tliere between Piedmont and what is known as Spring
Gardens, that street has been graded all the way down to the
Abingdon Highway, and then through Mr. Shipley's land to
the N. & "\V. Railway where the underpass is now under construction, across the Monroe Calculating Machine Company
plant to the new bridge over Beaver Creek, and thence to the
left of, I believe they call it the Indian River development, in
other words Leonard Hall's and Paul Cocke's development,
and goes through that, and all the way around to the Kings
)[ill road, and all of that right-of-way I think was donated ·
to the city. · They may have had to pay for some of it. The
grading has been done on a large portien and rock has been
placed on there, or a considerable part of it, and they are
now laying water mains up Valley Drive to serve that section.
pnge 287 } Q. ·when was the work begun on the Outer Loop
Drive'l
A. I don't know as I can answer that question exactly, but
I think in 1945, I believe. It was begun at approximately the
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time the city acquired this strip of land in here from Dr.
Martin for a park area, and he then in turn decided to subdivide and develop the section of land adjoining that, and in
doing so he developed that section of the Outer Loop Drive.
That was incorporated in his plans. Mr. Shipley had already
laid out a road known as Valley Drive but it did not conform
with the requirements of the Outer Loop Drive as to width and
he donated land to l;>ring that up to the 70 feet we asked for
and Monroe dedicated through their property, and Mr. Leonard Hall donated through his property, and Mrs. Combs I
believe 'it wa,s made a deal with the city whereby they would
donate it for a certain consideration. I don't know just what
it was, but some consideration in it.
Q. Are you familiar with the section designated as B-1 on
the Bristol, Virginia zoning _map of th•} intersection of Valley
Drive and the Lee Highway7
A. I am.
Q. Do you know approximately wlwn that area was zoned
as B-11
A. I do not remember the exact date, but it seems fo me
it was somewhere around either in early '44 or
page 288 ~ late '43. I think that is probably the date which
that amendment was matle but I understand it
doesn't show on this map, however, but it does show on la~er
maps.
, Q. At any rate that area was zoned as B-1 after the adoption of the original zoning ordinance on August 26, 19421
A. I think that is correct, yes, sir.
Q. I will ask you to refer to Section 1.11 of .Article VI. of
the Zoning Ordinance and read into the record the uses pe:rmitted in a B-1 area.
·
A. "Uses Permitted. 1.11. All uses permitted in R-2 Districts, subject to all conditions set forth in sections 1.1 and 2.1
of Article V, except that written approval of. the Board of
Zoning Appeals will not be required for any of these uses.!'
"1.12-Grocery, drug and hardware stores; meat or fruit
markets; filling stations, restaurants; barber or beauty shops;
shoe repair shops; branch laundry and dry cleaning establishments where no laundering or cleaning to be done· on the
premises; offices; and any other retail businesses or services
which are essential to the convenienee of the neighboring
residents.''
'' 1.13-Any accessory use or building customarily incidental
t9 any of tlie above permitted uses, except that. building ac-
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cossory to dwellings shall not be located in a front
. page 289 } yard or side yard required in Sub-section 1.3."
Q. You are familiar with the proposed shopping center at the intersection of Valley Drive and the Lee
HigbwayY
A. Yes, sir.
Q. I believe you are the a1·cbitect who drew the plans for
this proposed shopping center?
A. That is correct.
(~. I show you a picture which is an exhibit to the defend.:
ants' answer and ask you if you drew that prospectus 1
·
A. I didn't do it personally but it was done in my office.
Q. That picture depicts. the plan of the shopping center
··
which was under construction Y
· A. That is correct, part of it. This is the final plan; however, at the present time the parties contemplated only this
super market and service station and the other was to be
filled in as the needs required.
Q. All of those buildings in the proposed shopping center
are permitted under the Zoning Ordinance that you have just
read f
A. Of a B-1 District, yes, sir.
Q. The land just south of this proposed shopping center
and across the N. & ·w. Railway I believe you stated was owned
by the Monroe Calculating Machine Company; is that right?
A. It is owned now by them.
page 290} Q. State when they constructed a plant and the
nature of the plant 1
A. Well, the construction was begun in late 1946 or early
1947. It is still not entirely complete.
Q. It is being occupied but not actually complete 1
A. That is what I understand. There a1:e details not quite
complete about it.
Q. Do you know the approximate value of that plant'l
A. Only be hearsay. It is somewhere in the neighbQrhood
of a million dollars.
·
Q. Do you know the approximate number of people employed by that plant f
A. Only by hearsay again, approximately six hundred wi1l
be employed. I don't think there are that many now.
Q. That property lies just south of the railway which adjoins Virginia Heights; is that correcU
A. The Monroe plant is nearby, it is just across the rail-·
road, on the south side of the railroad from ,Virginia Heights.
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Q. Are you familiar with the areas surrounding Virginia
Heights coming toward Bristol with reference to buildings
and their uses 7
' . A. I am familiar with practically all that farritory, but I
don't know if I get tho question as to the build.page 291 ~ ings.
·
·
Q. State what structures exist on Route 11 just
west of the proposed shopping center j
.
A. Well, just west there are one or two restaurants and
then the Pentecostal Church or Temple up on top of the hill
· between the highway and the Railroad, and then as yon eome
on into town there are several more .small residences, and a
· few filling stations, and then tho ·wagon "\Yheel, and on the
other side there nre a few residences, and a little stortJ I believe or service station, and a few things, and then ·yon reach
the intersection of Euclid A venue and Moore Street and you
get Johnson Court and the other residential sections in there.
Q.. Mr. Kearfott, heretofore in the evidence taken by the
complainants, Mr. Jones, of counsel for complainants has
quoted you regarding a statement you made at a meeting of
eertain residents of Virginia Heights, and I am reading from
page forty-three of the h'anscript of complainant's evidence:

"Bv Mr. Jones:
: Q. Aud didn't Mr. Kerfott say and tell you all in that meeting that the Zoning Commission coul<l extend the zoning for
building business sections up the Lee Highway or any other
area they wanted to 1''
I will ask you, l\Ir. Kearfott, if that. is a correct, accumte,
.
and full quotation of the statement you made at
page 292 ~ that meetingf
·
A. The statement is correct, but if I recall I
went u little farther, autl said that that could be extended
on the request of the residents in the neighborhood, and that
is true anywhere in town. I think I said in that same maeting
that the Planning Commission was a servant of the people,
to do what the people wanted, and if they wa;nted business
extended up that way that l}y petition they could ask for au
extension, or if they didn't want it, they could also by petition
oppose an extension of a business disti·ict anywhere in town.
I think that is covered in the building ordinance without any
question.
Q. Then you made it_ cle3:r to the residents of Virginia
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Heights at that meeting that the Planning Commission follows
the wishes of the people in the sections affected Y
A. I tried to make it clear. l\Iaybe I didn't make it perfectly clear, but that certainly was the intention on my part,
to make it absolutely unmistakable in all cases the Planning
Commission follows the wishes of the people unless it is something they ask for that would be detrimental to safety or the
future progress of the city, that people who don't understand wouldn't know· about. I think that is true.
Q. So far as you know, as Chairman of the Bristol Plan. ning Commission, has there ever been any objecpage 293 ~ tions to the zoning of the area at the intersection
of Valley Drive and Lee Highway, as B-1, and the
area just south of that point owned by the Monroe-Calculating
plnut as M-21
A. To the best of my knowledge there has never been any
objection. In each case where there has been an amendment
to the zoning ordinance the law,requires that a notice in the
newspaper be given that a public hearing will be held and at
that public hearing auy citizen or group of citizens who oppose
or object to the proposed amendment may appear and voice
their objections to it, but to the best of my knowledge in
neither of these cases was there any objection raised by any
party to the proposed change.
·
Q. So far as the zoning ordinance of the City of Bristol is
concerned, at what points, or at what· sections in Virginia
Heights can a business of any nature be conducted1
A. Only in the area defined or bounded on the map as B-1
district.
Q. ·which is at the intersection of Valley Drive of the Lee
Highway!
A. That is correct.
Q. Businesses are not permitted in any other area in Virginia Heights 1
A. Under the present zoning set-up now if they want one
. somewhere else they can. petition for it, but at
page 294 } present there is no other business district sc>t up
than the B-1 district referred to.
Q. ,vhat is the· policy of the Bristol Planning Commission
with reference to changing zones in various areas with reference to the wishes of the people living in that area 7
A. I don't know if I can exactly answer that hut to give
you a few concrete ~xamples where the peoP.le of a certain
section have "\\;tlnted to get a business area they have generally
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speaking presented a petition signed by a ce1·tnin number ·of
people, and it requires the signatures of twenty per cent of
the residents affected by the proposed change to come before
the Planning Commission for a change. I think yo1;1 will fincl
that in the ordinance and then if these people are favorable to
it the Planning Commission generally accedes to their wishes
and recommends the change to the City Council, but before
that can be passed by the City Council there must be a public
_
hearing as I said before.
Q. Is it or not the policy of the Planning Commission to
follow the wishes of the people in zoning areas of ~ristol, Virginia 7 _
A. It is.
Q. Are you familiar with the propo~.ed site of a new ~chool
in the valley of Virginia Heights Y
A. No, sir, I don't know that I am.
Q. Do you know whether· or not tliey plan to
page 295 ~ place a school in .the area you referred to awhile
ago as the park Y
A. That is under consideration. You mean the part north
of the Mumpower Drive adjacent to tbe ·old Sullins property?
Q. Yes, sir.
A. That is under consideration. I don't know if it will
ever be done or not. That was purchased to provide recreational facilities or maybe a I1igh scl1ool or probably a city
auditorium may be placed there. I cannot answer that now,
or what developments may bring, and it may be something
else in the future.
Q. Do you know ,vho owns the property you refer to¥
A. Tl1e City of Bristol owns it.
Mr. Carter: You may cross examine.

.

CROSS EXAMINATION .
By·Mr. Jones:
Q. Mr. Kearfott, when this Block 5 was rezoned from a
residence section to a business area at whose request was this
rezoning made by the Planning Commission 'l
A. My recollection, Mr. Jones, is that there was no request
made, by anyone. I remember distinctly when we first had aman from the .FHA, the Federal Housing Authority, and
then the Tennessee Valley Authority, helped us
page 296 ~ and· the Planning Commission, together with these
teclmical men, made a tour of the city. ''le spent
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a whole afternoon looking over the area that was then being
annexed by the city, and set up several proposed business
districts to accommodate the citizens in those areas., and it
is my recollection that that change was initiated by the Plan.
ning Commission itself, and not by any citizen.
Q. So that although there are a great many people living
out in Virginia Heights, in this instance the Planning Com.:.
mission didn't ask for or receive the support of twenty per
cent of the residents who were affected I
A. No, the residents who were affected had public notice
of the change, and could have protested against it any time
they wanted to at a public hearing. That is my recollection.
I don't think we had a request from Mr. Shipley or any resi-dent, but in the overall planning jm:1t as we laid out this
Outer Loop Drive, and other major streets, we were trying to
fore see the development of the city as far as possible, and in
line with plans generally for a new development provided
with some kind of community shopping center.
Q. The only notice given would be the advertisement in tb~
Bristol Herald Courier?
A. That is all.
Q. How many times i_s that published f
A. I don't remember whether it calls for one
page 297 ~ time or a series of notices. I don't remember.
Q. As I understand you said a moment ago the
traffic of Routes, U. S. 58, 19 and 11, all come along the Lee
Highway at this point, do they not?
.
A. They do.
·
· ··
Q. And since that is an intersection with the proposed
Outer Loop Drive, that would be a good place to establish. a
filling statio11"1
A. I should think so.
.
Q. And, assuming there are 500 cars an hour going by that
place, and this station is there for the pmpose of soliciting
business from that traffic, and it ic; also there for the· pur·
pose of soliciting business from the employees of the Monroe
Calculating Machine Conipany, do you think the addition of
that type of business would improve the residences or en.
hance the value of the residence property in that residential
section T
A. Mr.•Jones, I want to answer that in this way, that tl1c
peculiar situation there is that this B-1 District, and this is
the thinking of the Planning Commission, when that particu.
Iar location was set up with the possible exception of East·
man's and one or two houses in that particular area, north or
east of this place, this businC'ss section will not be seen at
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all, but there will be some ·of these houses down
page 298 } toward '1"eudover Drive that will be affected, but
with a large nrea there that ·will permit the cars
to get off of the l1ighway and give them ample parking space
I can't see how it will be in anv wnv detrimental to those
·
·
1·esidences.
Q. But it will be detrimental to the residences in Block 11,
which is between Block 5, and the railroad, will it not f
A. Well, if they carry out the plan that has been proposed
I can't see bow it will be detrimental to them, because what
we hope to do one of these days-now this is Planning Commission talk-not 1\fr. Shipley-is to close ·wendover Drive
and bring the traffic down Oakview nnd turn off back up this
way and get rid of all of this. And· this area would be developed and a spnce in there for parking approximately 160
cars, and that is the plan being followed in most major cities.
· Q. You don't think tlle resid<mces in the block below this
big parking area and filling station would be injured as residential property by -reason of such?
A. No, sir, I do not.
Q. Did you talk to :Mr. Shipley before you drew his plans?
A. Yes, sir.
Q. And that was how long before he began the
page 299 ~ construction of this building?.·
A. 011, I don't remembl!r, but we had various
·
conversations at different times. ·
Q. \Vere your first com·ersations before Block 5 was zoned
into a business area 1
A. No, sir, I don't think we had any conversation prior
to the time it was zoned as a business area .
. Q. Did you and Mr. Shipley in any of these eonversntions
discuss the question as to the effect of the restrictions contained in the deeds to the properties in Virginia Heights?
· A. Yes, sir, we did mention that before I had anything to
do with making the plans at all.
· Q. And did you not tell him that the restrictive covenants
or building restrictions in the deeds could not be overridden
or nullified by tlle zoning ordinance?
Mr. Phillips: This qut>stion is objected to because irrelevant ancl immaterial, and because regardless of what Mr.
Kearfott might have to]d him, tbat is a question for the Court
to pass upon.

,v

A. ell, I remember dis~ussing that, and my attitude was
this, and I think Mr. Shipley will bear me out in it, that I
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suggested he go to the citizens up there and explain to them
what he wauted to do, and get them to agree to it,
page 300 } rather than to go ahead without any sort of agreement on their part.
·
Q. Did you or not tell :Mr. Shipley that those building restrictions were still binding on him, notwithstanding any action of the Zoning Commission or the City of Bristol?
Mr. Phillips: Same objection..
A.. I don't know that I made the statement in just those
words,· but I did say t]mt we were advised and I discussed
this matter with our technical advisor, we call him, and he
said he wasn't sure but he thought that possibly the deed
restriction would be superior to the zoning, but that is as
far as I went with it. I didn't try to give him any ruling
on it, because I am not a lawyer., and don't make the law but
I did tell him I thought he ought to get the consent of the
people around there and avoid what has happened.
Q. It has been your belief all the time that those restrictions and restrictive rovenants in the deeds do take precedence over any action of the City Council or the Planning
Commission?
:Mr. Phillipi:i: Same objection.
A.. Mr. Jones, I am not prepared to answer that question.
The only point in tl1ere is thiR, that any change in the zoning
ordinance if public notice is given, that a public hearing will
.
be held and the people who ~re affected if they
page 301 ~ f nil to raise any objection I would interpret that
that they are waiving any objection they might
lmve, and I clon 't know if that is correct or not, as that is
purely an assumption on my part that if they didn't objection
when the proposed clrnnge ,vas offered that they wouldn't
haV"e a rigl1t to object later, hut I migl1t be w1·ong.
Q. In other words, a covenant in a deed may be wiped out
by simply puttin~ a notice in the paper which nobody ever
sees or reads and completely wipe out the covenant?
A.. I beg your pardon. I don't think I said that.
. l\Ir. Carter: The foregoing question is objected to because
it assumes facts wl1ich have not been proven and asks the
witness for a conclusion of law wbic]1 is the province of the
Court.
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Q. Now the procedure with reference to these changes in
zoning different areas is that the Planning Commission makes
a recommendation to the City Council, is that right 1
A. Yes, sir.
Q. And then the City Council enacts the ordinance t
A. That is correct.
Q. So t}JeJiody that really acts in connection with it is the
City Council'Y•
A. The Planning Commission has no authority whatsoevc1·
other than to recommend. This Zoning Ordinance says:

page 302 }

"ARTICLE XI. Al\IElNDMENT. Section 1.
Procedure. Such regulations, restrictions ancl
boundaries as are provided for in this ordinance may from
time to time be amended, supplemenhi<l, changed, modified or
repealed. In case, however, of a protest against such change
signed by the owners of twenty per c<mtum or more either of
the area of the lots included in such proposed change of those
immediately adjacent in the ;rear thereof, or of those directly
opposite thereto such amendment shnll not become effective
except by the favorable vote of threeMfourths of all memberi;;
of the Council. All changes or amendments shall be effective
only after official notice and public hearings."

"Section 2. Approval of City Plmming Commission. No
amendment shall become effective un]ess it is first submitted
to and approved by the City Planning Commission of Bristol,
Virginia, or, if disapproved sl1all receive a majority vote of
the City Council."
Mr. Jones: That is all.
RE-DIRECT EXAl\.IINATION.
By Mr. Carter:
Q. Mr. Kearfott~ how many shopping centers, or how many
business sections are zoned in Bristol, Virginia, roughly?
A. I don't know if I could answer thnt question without ref erring to the map. It is all dowu there.
page 303 ~ Q. ·wm you refer to the mnp then Y
A. Yes, sir. ( The witness referred to the nmp.)
Do you mean B-1 or B-2? B-1 is a r•?sidential shopping district. B-2 a general district.
·
Q. The B-1 residential district.
A. Five I believe, altogether there are five B-1 or neighborhood shopping districts, scattered over the city.
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Q. Is it or not considered good planning to have these
neighborhood shopping centers scattered around through
~~1
.
A. Yes, sir, nil city plans I know anything about, and I
have seen a good many, provide for neighborhood shopping
districts. I have seen it. not only on paper but I have seen
it actually in cities where they are provided.
Mr. Carter: I believ·e that is all.
And further this deponent saith not.
· Signature waived by agreement.
page :104 ~ ·

JIM DOUGHERTY, JR.,
the next witness, being first duly sworn, was
amined and deposed as follows, on behalf of the Defendants:

ex-

DIRECT EXAMINATION.
By Mr. Carter:
Q. Please state your name, age, occupation and place of
residence.
A. Jim Dougherty, Jr., age thirty. :My occupation is real
estate broker. My 1·esidence is Bristol, Tennessee, Seventh
Avenue.
Q. Are you familiar with the proposed shopping center at
the intersection of Vallev Drive and the Lee Highwav as
shown on E. R. Shipley Exhibit No. 6, which I hand you f
A. Yes, sir, I am.
·
Q. As a real estnte broker what, in your opinion would be
the effect of the construction of the proposed Virginia Heights
shopping center upon the value of various properties in Virginia Heights 7
A. The way I have always considered Virginia Heights has
been right there at the Eastman house-you haven variance in
the terrain between tbose two bills there, the Lee Highway
goes between the two, and it is my opinion the property values
on the other side of this small ri_dge would absolutely have
no depreciation at all on any property value due
page 305 ~ to the building of this ~hopping center there and
possibly in future years it would have an appreciative effect.
Q. The building of neighborhood shopping centers is the
modern trend in city planning, i~ it not t
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.··A. It would seem to me like if Bristol grows like other
cities and like we all hope and plan, the trend is definitely
toward neighborhood shopping cenfors, and it would seem
to me that for long 1·ange planning you are definitely going
to have to have a few around in various strategical locations
on both sides of the citv.
.
Q. Do you regard this section of the Valley Drive and the
Lee Highway as one of the strategic locations for neighborhood shopping 7
A. I would consider it potentially as very good..
l\f r. Carter: You may risk him.

CROSS EXAl\IINA'rION.

~

By Mr.:Jones:
Q. Would it be a good location for a filling station¥
A. A.filling station in conjunction with otl1er types of businesses. I can underst.and the point if someone was· going to
put up a two by four, with a pump, that it would not help anyone, but a type of shopping center in keeping with the communitv I would sav it would not depreciate the value. I know
of sonic well kept filling station, as nice as a liome,
•
page 306 ~ and I would say if I were putting anything out
, .
there I wouldn't put anytliing shabby there. ·
Q. If a filling station was erected at this location do you
think it would have any effcct on the value of property immediately near it,. or just across the strc,Jt 1
A. It is my ·understanding the property across the street
has also been zoned for business property by the City Planning Commission. The frontage right across the street from
this property is kind of down in a. swag there, and then you
have that street running up there, which takes a certain
amount of frontage, and that frontag£i there is not too desir·
able for residential sites anyway.
'
Q. Do you know, as•a matter of fact, tlmt all the lots in
Virginin Heights have been sold only for residences?
., A. That is my understanding.
Q. Do yon think p,~oplc who bought lots out in Virginia
Heights for l'esidm1tial purposes are not affected adversely
hy building a filling station on Block 5 T
: A. I will cixclude the frontage opposite the highway, on
the opposifo siclc of the Lee Highway from this, imd I will
deanitcly sny, in my opinion, that any of Virginia Heights
from tho two l'i<lges on .UP. into Virginia Height8 proper,
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lhcre would be 110 depreciative effect to that property from
having thii:; shopping center thtl1·1.~.
page 307 } Q. 'l1 hcm you think the property on the north
·
side of the highway directly opposite the proJlOsed shopping center would be detrimentally. affected 'I
A. That is if somebody wanted to build a house over there,
hut the property is vacant now, with the exception I notice
one fellow js building a house over there.
Q. You know these restrictive. eovenants r(tquire every lot
in Virginia Heights to be used for residential purposes until
1954, don't you?
A. I knew tllere were restrictive clauses.
Q. Didn't you know it npplied to the whole area sold by
.Mrs. Reed and to every lot sold in Virginia Heights7
A. You are asking me to get into an argument of public ·
1·ight against an individual property right and that can be
m·gued from now on.
Q. Hasn't that been a matter of general reputation, that
those lots out there have been sold for strictly residential
purposes?
A. That has been my understanding.
Q. ·why do you assume someone would want to build something except a residence on the north side of tlle highway,
whv not assume there would be a residence there, and whether
it ,i·ould affect the property 1
A. I cannot assume anyone wanting to· build
page 308 } a house over there in the first pince.
Mr. Carter: The foregoing question is objected to because
it m,sumes facts not shown in the record.
By }fr. ,Tones:
.
Q. ,vm you answer the question nowt . ,vould or not the
property opposite this proposed shopping center be affected
detrimentally by the ereetion of a :filling station on the south
side of the higl1way f
·
·
A. That would depend on the type of residence which might
he there, but there is none there. If a man had a $50,000 or
$100,000 estate over across the road it might affect him, but
if he was going to put up a $2,500 shack it would still bring
$2,500, and wouldn't make a bit of difference.
Q. Yvould the property south of the proposed community
shopping center not he affected as residence property by the
erection of a fillin~ station, that is down toward the railroad t
A. Toward the Monroe planU
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.

Q. Yes, wouldn't that prope1·ty be affected 'l

A. Well, you are going to have a shopping center on one
side and a plant across the railroad on the other side, and
I can't see there would be any more depreciating effect there
than there is now without the shopping center. I can't sec
much difference tl:µ!re. It looks to me like if any depreciation
was going to set in there it lias already set in.
page 309 ~ Q. TJ1ere are some houses on the west side of
that Drive. Do. you think the value of those
houses would be affected bv having to look out from the front
porch into a filling station·'l
~
.
A. I don't see how you could look around it. I have only
seen one plan of this ·new road and it takes quite an angle,
and goes around the hill, and I don't think they could hardly
see the filling station from most of those lots. To me it
wouldn't make a bit of difference in the value of the lots there.
You are looking at a factory a~ross the railroad tracks ancl
I would as soon look at a shoppmg center.
Mr. Jones: I believe that is all.
And further this deponent saith not.
Signature waived by agreement.
· ROBERT L. SHIPLEY
the next witness, being first duly sworn, was examined and
· deposed as follows on behalf of the Defendants :
DIRECT EXAMINATION.

.

By Mr. Phillips:
Q. What is your name, age, residence and occupation 1
A. Robert L. Shipley, 23 years old, 405 l\Ielrose Street, and
I am a real estate salesman for the Shipley Land Company.
Q. I sl10w you here a pitcture marked E. R.
page 310 ~ Shipley, Exhibit No. 6, and ask you if that is an
aerial photograph of Block 5, or at ]east that
part which includes the proposed shopping center?
A. It is.
Q. How many houses are on the right-hand side of the
Valley next to the hill, as you go down to the underpass 1
A. There is one that fronts on Vnllc!y Drive.
Q. About when was it built? ·
A. It was under construction at the same time this shopping center was begun, I would say forty-five days ago.
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Q. You know who owns it f
A. Mr.·Almany.
Q. Has it been completed 1
A. People are living in it. I don't know if it is completed
or not,
Q. Is that the Mr. ~i\.lmany that lms a place of business
in Abingdon, the plumber Y
A .. Yes~ sir, it is.
Q. Did you, along with your father, carry thl' petition
which has been filed in evidence here 1
A. Yes, sir.
Q. Do you remember how many signatures it has on it~ or
about how many 7
A. Approximately sixty.
.
page 311 ~ Q, Are they all owners of property in Virginia
Heights?
A .. They are..
Q. You have · heard other witnesses list the properties
fronting on the Lee Highway and running from Virginia
Heights toward Bristol, have you I/
A. Yes, sir.
Q. They have been listed correctly, have they 1
A. Yes, I have heard them listed, but I think they failed
to bring out one point.
· Q. State that.
A. I believe Mr. Charlie Branson lms modernized his. building and has changed the reputation of his business and it has
become an advantage, in my opinion.
Q. How long have you been in the r~al estate business!
A. A little over two years.
Q. Mr. and Mrs. Shipley are your parents Y
A. They arc.
Q. " 7hat were you doing prior to your entering the real
estate business two years ago 1
A. I was in the air forces.
Q. How long were you in the air force?
A. Approximately three and a half years.
Q. ,v1mt did you do 1 ·
A. I was a pilot.
page 312 } Q. 'What sort of plane did you pilot, and how
· •.
many mission did you fly Y
A. I was on a B-24 and mQde 32 missions over Europe.
Q. Referring to this picture again, in ~·our opinion. as a
real estate agent, will the erection of this proposed shopping
center adversely affect the properties, and the residents .of
Virginia Heights, or will it be an asset 7
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A. Going by the sales and prospect of sales that I have
had, I would say it would be an advantage, becausA many of
my prospect have made the r('mark that their husbands travel
and are away from home quite a bit, and they don't have tµne
to go to town to do their shopping, and they don't want to
· live that far away from the shoppin,g district or stores. ·
Q. Is this proposed shopping conter in full view of many
of the houses in Virginia Heights or not 1
A. It isn't in view from sev-enty-five per cent of the property of Virginia Heights. The majority of the property that
you can see it from is still owned by M:rs. Shipley.
Q. Now list. tlie businesses in Virgfoia Heights that are
technically in violation of restrictive eovenants in their deeds 1
A. The Eastman Antiqu~ home I think is the main one, and
the· L,oudy Candy Com pan~·, I believe are the only two.
· Q. 'Where is the Loudy Candy business on this
page 313 ~ aerial photograph f
· .
A. It is approximately three blocks from the
proposed shopping center.
Q. I am going to mark this street ·you are indica.ting running to the Lee Highway, toward tl1e railroad tllere, as "C to
C" and ask you the name of that streeU
A:. That is Wendover Road.
Q. And what is this !"have marked "E to E"f
A. That is Vallev Drive.
Q. And tlie mahi street, the large• thoroughfar.e, running
through here from west to east, is th1? Le!3 Highway or Route
11; is that righU
A. That is correct.
Q. The houses, the property., on tl1e north side of the Lee
Highway, which is vacant, but not including this residence
which is being constructed, is owned by whom?
A. It is all owned by l\Irs. Shipley.
Q. Who owns thiie residence which I will mark as "F"Y
A. Mr. Chad Maples.
Q. Now on this same map-(interrupted).
A. I might say tllat ~fr. Maples is definitely for tl1is shopping center.
Q. Did he sign your petition j
A. He did.
page 314} Q. Now where about on this map is the develop.
ment owned by Guy Arnold and others Y
A. It is to the right, and it begins right at the very eclge
of- the picture.
Q. I will JI!ark that "G" at tile point you have designated
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on the plat. Is tllat whc,re their development begins, approximately?
A. It is.
. ,:
Q. As a matter of fact isu 't the shopping center visible to
more of their property than it is to the Virginia Heights
property, other than what your parents own 1
A. Yes, you can see it from I would say half of their property.
Q. Now I believe the Monroe plant and Vnllev Drive and
the underpass under the· railroad have all been' <:onstrncted
or started within the past year or so, have they noU
A. Yes, sir.
Q. Is it planned to.lmrd surface Valley Drive?
A. I understand it ii;:...
Q. But it is not yet hard surfaced 1
A. No, sir.
.Q. In the. construction of the Valley Drive wbat bas the
dtv done with reference to tbe water wl1ich comes under the
highway at this shopping center?
A. 'They have diverted the flow of water
page 315 } through· a culvert constructed b:v the state. ·
Q. Diverted it in which direction 1
A. It has turne·d the water directly on the foundation of
·
the shopping· center.
Q. Is that site along the highway there from WendovPr
Drive to Valley Street where the shopping center is proposed suitable for residences f
_
A. No, it isn't. It is seven feet below, an average of
seven feet below the liighway. .
.
Q. On the Huffnrd lot which is marked "B" here on this
photograph, what is the small building, on the far corner of
·
·
the Iott
A. It is a horse barn.
Q. Now that Huffnrd house faces diagonally on its lot,
does it notY
A. It does.
Q. Should it not have been faced directly toward Wendover Road or the street wbich separates it, which run::-l between it and the railroad, according to your understan<ling
of the restrictions and the general layout of Virginia
Heights!
.
A: It should have been faced on either Wendover Road
or Crossway Road, yes, sir. Wendover Road turns to tln:

I
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·
page. 316

~

left in front of that property and goes ncrosi;
the hill parallel with the. Crossway Rond. It
should either front on Wendover or Crossway

Road.
Q. Is Valley Drive to be a p~rt of' what is known as the
Outer Loop1
A. Yes, sir, it is.
.
Q. Briefly,_ what is the purpose of the Outer Loop 1
A. The Outer Loop is planned,as I understand it, to ope,t
traffic from: the east to the west s~ctions of lnistol, w1tl1out going through the main part, which is already congested.
Q. ·wm that 1·esult in considerable traffic by automobiles
and trucks, etc., coming across Valley Drive?
·
A. I think it will for automobiles, but as for trucks I rlon 't
know, because they usually have to stick to a business rout(>.
Q. Have you been in the Eastman Antique place of bnsinessi
A. I have.
Q. Just briefly state what is the nature of that busines~ !
A. It is definitely a business, an antique sales businesfl,
one of the largest in this section.
· Q. Does it customarily have a large amount of furniture
and antiques in it Y
page 317 ~ ·A. It does, it bas a very large stock.
Q. Is it widely advertis€!d by the Eastman's!
A. To my knowledge it is.
Q. How and where is it advertised!
A. They at one time sold pamphlets, or not pamphlets but
booklets, and I purchased one, and it is now an exhibit h•
my father's deposition.
Q. What about newspaper advertising, have you seen thntf
A. Yes, I have read newspaper advertisements and Mr~.
Eastman told me she has done quite a bit of decorating· f (W
people up north, for prominent people.
Q. Have you seen any advertisements in magazines i
A. Not in magazines that I can remember, no, sir.
Q. This booklet you refer to is marked E. R. Shipley Exhibit No. 4, isn't iU
·
A. Yes, sir.
Q. Have they been making extensions and cnlargement!'l
to their buildin()' since it was first constructed 1
A. Yes, sir, they have made an extension on the right fl~
you face the .house.
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Q. What about this extension on the left as you face th<'
booklet?
A. On the left that used to be their garage and
page 318 ~ repair shop.
.
Q. And what is it now?
·
A. I think it is just the repair sl10p from my latest visits.
Q. Have you been in the Loudy Candy Company house f
A. I have.
. ·
Q. About when were you there 1
A. Approximately three weeks ago.
Q. State what machinery they had and bow many peopl~
were working there?
A. There were approximately eight people employed Ol'
working at that time. They bad a taffy pulling machine, n
cutting· machine table, used for r0I1i11g stick candy,. and otht'r
necessary tables for wrapping and handling and quite a ~up- ·
·
ply of sugar.
Q. What do you mean by· quite a supply, could you esti·
mate it in hundreds 'of pounds7
A. I would say at least a thousand pounds of sugar, and
the Loudy Candy Company truck.
Q. Do Eastman's have a truck or station wagon with their
sign on the side of it T
A. They do.
Q. Do they park it outside or near the bonqc
page 319 ~ on occasions T
A. Yes, sir.
Q. Have you seen it there frequently?
A. Yel'l, sir.
Q. Do you have license to do business as a 1·eal,estate agent
in Bristol and vicinity 1
A. Yes, sir, I do.
Q. From whom do you have a license Y·
A. Commonwealth of Virginia, and as salesman with Shipley Land Company, Bristol, Virginia.
Q. Your father stated awhile ago you didn't have a license,
was he mistaken in making that statement!
A. To my knowledge it is not required for every salesman
working under a broker to have a license but I obtained min<'
us an extra precaution.
Mr. Phillips: You may cross examine.
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CROSS EXAMINATION.
By ·Mr. Jones:
Q; I believe the business of the Loudy Candy Company i!in the basement of the Loudy home, isn't it 7
A. Yes, sir.
Q. Can you point out what restrictive covenants in the
deed to Mrs. Huffard were violated by the way in which tlle
house has been located 1
A. I don't believe there is any wording. in thP
page 320. ~ restriction that states the building line. I thiP.k
· that is supposed t.o be on the map, and that is thPonly house in that block of ten houses or ten lots that is facing
in that direction. The rest of the lots arc fronting on Crossway Road.
• Q. Frequently two lots have been changed and the frotiiage on those lots changed to another street, haven't they Y
A. Two lots, yes, sir, but that is one lot, and there is a
restriction that says only one dwellin~ slmll be built on a lot.
Q. There is only one dwelling on that lot, isn't there 1
A. Yes, but the lot could not be divided facing two streets.
Q. Then there is no restrictive covenant that is violated bythe Huffards, is there, .to your knowledge!
A. To my knowledge there is no restriction broken on that.
The facing of the house is not with tl1e custom of the other
houses, not only facing the opposite street, but facing at nu
angle.
·
Mr. Jones: That is all.
And further this deponent saith not.
Signature waived by agreement.
~

CHARLES J. LOWRY,
the next witness, being first duly sworn, was examined and deposed as follows,. on bel1alf of the Defendant1:-:
page 321

DIRECT EXAMINATION.
By 'Mr. Carter:
Q. Please state your name, age, occupation, and place of
residence?
A. Age thirty-two; residence 1027 Columbia Road, Rristol, Tennessee.
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Q. And your occupation¥
A .. Real estate.
Q. How long have you been engaged in the real estate
1
business?
A. About seventeen months.
Q. Are you familiar with the Virginia Heights addition to
Bristol, Virginia f
A. Yes, sir.
.
Q. I show you E. R. Sl1iplcy Exhibit No. 6 for the purpol!le.
of the record, which is an aerial photo of the area immediately surrounding the Virginia Heights and the immediate
area of the Virginia Heights Shopping Center. Mr. Lowry,
assuming a shopping center is constructed according to the
J)rospectus which is an exhibit to the defendants' Answer in
this case, and which I sl1ow you, and assun1ing
page 322 } that shopping center is constructed at the place
indicated "X" on the pl1oto, Exhibit No. 6, wLnt
in your opinion would be the effect of that shopping center
upon the value of properties and residences in Virginia
Heights'/
A. You mean in tlie general locality'/
Q. And in the Virginia Heights.
A. At this particular locality, and I believe I understand
where it is, there is a foundation there at the present tim<', I
believe.
Q. Ycs, there is.
A. It is my opinion, due to the fact tlmt this partic11h11·
plot of ground I would say running down this new road Valley Drive, in my opinion that· would not be suitable or desirable for residential property, that is I mean at this particular place where this property is being built.
Q. It-is not desirable as residence propertyf
A. That would be my opinion.
Q. Assume it is used as a neighborhood shopping centar
according to this prospectus, constructed in a nice presentable way, with brick mid concrete, what in your opinion woulcl
be the effect of that shopping center upon the value of othC1r
properties in Virginia Heiglits Y
.
·
A. Do you mind if I ask a question or two f .
Q. If you don't understand something thnt is
page 323 } all right.
.
· A. As I understand the outside is brickY
Q. Assume it will be constructed of brick and concrete according to this prospectus.
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A. Is this the service station, shopping center restaurnnt,
drugs and super market,Hke it shows there!
Q. Yes.
A. Personally I can see no detrimental effect that pnrticular type building or business would have on this particular
area.
-Q. Would it mfect the value of the row of houses show11
on E. R. Shipley Exhibit No. 6 on the right of WendovP.r
R~7
.
A. No, sir.
Q. It wouldn't affect the value of that at alU
A. No, sir, the only property in that whole section, if I
may say so, is a question in my mind as to this house mn rke,l
"B.", however, be is far enough back from this building site
and sitting up higher, so I can't see where it would be detrimental to him. I don't know who owns that property.
Q. Would it or not affect values generally as shown in t!lat
picture!
A. I would like to ask one- other question. This prop~rty
across the road, are you including this property Y
Q. Yes, in the whole section indicated in the picture.
A. No, sir~ I wouldn't say it would in general.
page 324 }

Mr. Carter: You may ask him.
CROSS EXAMIN.A'J~ION.

By Mr. Jones:
_ Q. Do you know, :Mr. Lowry, all the lots in Virginia Heights

have been sold for strictly residential purposes Y
A. No, sir, I· don't know anything about that.
Q. Did you know the people. up and down \Vendover Road
and up in this area bought this property with the restriction
in their deeds that the property could be used only for rci::idential purposes T
A. No, I didn't, no, sir.
Q. Now assuming these people in I1ere have bought tJ,eir
property with a provision in their deud that it is to be nscll
~nly for residential purposes, and thnt Mrs. Shipley's dec<l
also has the same specifications in it, would you 01: not eay
these people along the Valley Drive would be injured by snch
construction T
·
A. If that is in their deed they naturally might hav<~ an
objection.
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Q. They would have the right to rely on thaU
A. They would have an objection but I can't peri;onallv
see where it would hurt anything.
•
Q. \Vould you (interrupted).
page 325

~

m,-

Mr. Carter: The fore going question and
swer objected .to because it asks this· witl)ess to
decide the issues in this case. ·
:

By Mr. Jones:
Q. ~uppose this business structure is constructed as shown
on the plan and that a filling station is ope.rated there which
caters to trucks and all night traffic, and things of that sort,
do you think that would affect the value of the residences
immediately around iU
1\Ir. Carter: This question is objected to because it as~
sumes facts which have not been proven in this re~ord.
·
A. I don't know, sir, because there isn't any dwelling as
it is right at the present time. There is a highway there and
at present no dwellings f know of any closer and I don't know
if it will ·be open all night or not, but there is traffic any ·
way.
l\Ir. Jones: That is all.
And further this deponent saith not.
Signature waived by agreement.
Mr. Carter: The defendants would like to place in the
record a certified copy of the minutes of the City Council of
Bristol, Virginia, which is copied from Minute Book 14, page
202, dated March 11, 1947.
' page 326 ~ Mr. Jones: Let it be filed subject to our ge11eral objection, that it is immaterial ·and irrelevant.

(Thereupon the said certified copy of l\finutes was marked
and filed Exhibit "Minutes".)

208

~upreme Court of Appen1s of Virginia

W. M. HORNER,. JR.,
the next witness, being fir'st duly sworn, was examined aucl
deposed as follows, on behalf of the pefendants:
DIRECT EXAMINATION.

By l\lr. Carter:
Q. Please state your name, age; occupation, and plar.e of
residence.
. A. M. W. Horner, Jr. I am 28 years old. :My father ancl
I run Polly's Place over on the corner, and I live on Meadow
Drive, in Virginia Heights.
Q. Do you own"your property in Virginia Heights?
·A. Yes, sir.
· Q. How long have you lived there t
A. I have lived there sinco the first part of May, 1946.
Q. Mr. Horner, I show you the proposed Virginia Height~
Shopping Center, and ask you to look at that picture and stnto
·
if that building is constructed at the intersection
page 327 ~ of Valley Drive and the Lee Highway, a concrete
and brick building, in a neat, presentable manner, would that, in your opinion, damage your property in
Virginia Heights 'I
A. No, sir, I don't think so.
Q. Why do you say thaU
.
A. Well, it isn't•near me, and not only that, I think that
a community of that size should have a place where they can
trade. M:v wife doesn't drive and it would be a lot b2tter
for us to have a closer place to trade than to come to town
every dav, because I am out of town a lot myself and some
of the grocery stores don't deliver out ther-e.
Q. Are you familiar with the Outer Loop DriveY
· A. I know where it is and I have been over it.
Q. Is that Drive completed or is it now under construction7
A. I believe it is under construction.
~. Tho Outer Loop Drive is a part of Valley Drive in front
of this proposed shopping center, isn't it Y
A. Yes, sir.
Q. Do you know the principal p_urpose the Outer Loop
D1·ive will serve at this time7
_
A. Well, my idea of it was to serve the Monroe Calculating Machine Company.
Q. Where is the Monroe plant situated with
page 328 ~ reference to Virginia Heights Y
A. It would be east, wouldn't iH
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Q. Is it immediately adjacent or not?
A. Yes, sir, it is.
Q. Is that railroad between the :Monroe plant and Virginia Heights 7
A. Yes, sir.
Q. In your opinion will the proposed shopping. center be
a detriment or an asset to the residents of Virginia Heights
as a whole7
.
A. I think it would be an asset.
1\fr. Carter: You ·may c;ross examine.

CROSS EXAMINA'rION.

Bv Mr. Jones:
Q. Where is yom: home on this map?
·
A. I live in the sixth house on :Meadow Drive on the righthand side.
Q. Which lot and block is that?
A. Right here is my lot on this corn~r (indicating on map).
Q. Where is· Poplar Street, is that it right here?
A. Yes, sir. My house is the next lot to the corner.
Q. Your property is Lot 3 in Block 22, according to this
map No. 4 then 1
page 329 } A. Yes, sir.
·
.
Q. How would you like to have a filling station
erected on the corner of PopJar Street ·on tl1e lot jµst adjoining your house 7 .
.
A. I wouldn't sav I would care for it but there is ·a .housf•
there now.
•
'
0

l\fr. Carter: The foregoing question and answer objected
to as being immaterial.
' would
Q. The erection of a filling station and super market
depreciate the value of your property if it was erected close
to it, wouldn't iU ·
A. I wouldn't think so.
Mr. Jones: All rigbt. That is all.
And further this deponent saith not.
Signature waived by agreement.
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E.R.SHIPLEY,
.
one of the defendants, recalled, further deposed as follows :
RE-DIRECT EXAMINATION.
By Mr. Phillips:
·
Q. Mr. Shipley, I hand you a letter dated October 30, 1947, ·
from the.. office of the Commissioner of Revenue, Bristol,
Virginia, certifying that F. V. Loudy and Ruth Eastman pay
license taxes for businesses, and ask you to iupage 330 ~ troduce that as Exhibit No. 9 to your deposition.
Mr. Jones: In addition to the ·general objection made to
all testimony taken in this case this exhibit is objected to as
being hearsay, and for that reason is not admissible.
·
A. I will.
(Thereupon the said letter wµs marked and filed as E. R.
Shipley Exhibit No. 9.)
·

Q. I show you here a map entitled '' Replat of Virginia
Heights Map No. 4" on which certain lots have been colored,
and ask you what is the significance of those colors; first, I
will ask you what those colors mean 1
A. The ones in red represent the ones who signed for the
shopping ,center, approving the shopping center. The ones
in green represents the shopping center. The ones in blue
represents the ones who asked for the injunction against the
shopping center. The one in white represents the one neutral.
Q. Will you file that as Exhibit No. 10 to your deposition Y
A. Yes, sir.
(Thereupon the said }lap was marked and filed as E. ·R.
Shipley Exhibit 10.)
page 331

~

Q. I hand you a deed dated July 25, 1947, from
John M. McEvoy, single, to Monroe Calculating
Machine Company, which is certified as a true copy by the
Clerk of the Court, and ask you to file that as Exhibit No. 11
to your deposition.
A. I do.

(Thereupon the said deed was marked and filed as E. R.
Ship~ey Exhibit No. 11.)
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Q. I hand you a deed dated June 27, 1946, from R. C.
Stoots and wife to John M. McEvoy, which has been certi".'
fled as a true copy by the Clerk, and ask you to file it as Exhibit No. 12 to your deposition.
A. I do.
(Thereupon the said deed was marked and filed as E. R.
Shipley Exhibit No. 12.)
Q. Mr. Shipley, with reference to this plat I will ask you
if there is one lot which should be colored blue, namely, next
to Hufford, between Crossway Road and Wendover Roauf
A. Yes, sir, it is Lot 9 in Block 9. His name is marked ~>n
it.
Q. I will ask you if it should not be colored blue instead
of red¥
A. Yes, sir, it should be blue.
:Mr. Phillips: That-is
page 332

~

all.

CROSS EXAMINATION.

By Mr. Jones:
.
Q. Mr. Shipley, of these lots that are colored red there is
included the lots that belong to :Mrs. Shipley; is that rigbU
A. Yes, sir, that is right, except the green shows the shopping center. She also owns the shopping center.
'
Q. But the red lots, in amongst those who own red lots is
Mrs. Shipley who owns quite a number of lots Y
A. Quite a number of red lots, but the red lots are also
the ones that signed our release, and she· owns all the resLof the red lots. She owns all of Valley Drive here, ·and this
and all of this and our home and fifty acres (indicating o·n
plat).
Q. To get some of the property she owns tract No. 4 consisting of twenty-six acres and tract No. 5 consisting of 25.6
acres; is that righ_U
A. And with our house here she owns five acres. There is
fiftv some acres through here that we pay taxes. on.
Q. If you will answer my question, she owns Tract No. '4
consisting of twenty-six acres, and Tract No. 5, which consists of· twenty-nine acres?
A. No, sir.

,
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, I
Q, WlJich Of those does she ()Wll then 1
page 333 ~- A. There lms been a few lots sold out of this .
. .·
She ovms this marked in red here. She does nut
own all of the twenty-six acres and twenty-nine acres.
Q. She owns tract.No. 4 !
A. Not all of it, Block 26 came out of it.

Mr. Phillips: She owns Tract N'o. 4 except she does not
own Block 26.
The Witness: That is right.
· Q. She also owns Tract No. 5, is that right,
· · A. Yes, sir, except a small piece right here, adjoining
Block 26, but it is acreage, and not blocks.
,. Q. And she also owns Tract 7 7
A. Yes, sir, all of it.
Q. She also owns all of the lots in Block 16 l
· A. Yes, sir.
Q. And all of the lots in Block 15 r
A. Yes, sir.
Q. And all the lots colored red in Block 13, is that right?
A. Yes, sir, she owns all of that.
Q. She also owns all of the lots in Block 14 that are colo.red red, is that right!
A. Yes, sir.
·
Q. And she also owns all of the lots colored .
page 334 ~ red in Block 17, except Lots 2 and 3, is that right!
..
· A. That is right..
· Q. In Block 18 she owns which lots T
. A. She owns a portion of it.
. Q. Does she own any lots in Block 6?
· A. No, sir, that belongs to Dr. Guy Richardson and Ed
Sherwood.
Q. ,vhat other lots does sl1e own that are colored red, giving us the lot' numbers and block numbers Y
. A. She owns all of Block 5, colored green and red.
· Q. Doe·s she own any of Block 23 f
A. 'X o, sir, my son.<1 own this.
Q. Your son owns that portion of Block 24 which 1s colored
red?
A. Yes, sir, and part of this.
Mr. Jones: That is all.
And further this deponent saith not,
Signature waived by agreement.
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(The further taking of depositions was adjourned until
10 :00 a. m.,- tomorrow morning, December 3, 1947, at which

time they were resumed, the same parties being present as
heretofore noted.)

C. T. MAPLES,
the next witness, being first duly sworn, was exumined and deposed· as follows, on behalf of the Defendants:
page 335 }

DIRECT EXAMINATION.
By irr. Carter:
Q. Please state your name, age, occupation and place of
residence¥
A. C. T. Maples, Salesman. I live at 24 Peters Street in
Bristol, Virginia.
Q. Do you own property in Virginia Heights:
A. I do.
Q. I show you E. R. Shipley Exhibit No. 6, whicl1 is a photograph of a portion of Virginia Heigl1ts, and ask you if yon
can point out your property in that picture?
A. Yes, sir; right here (indicating).
Q. You are pointing at a place designated "F" which
shows a house now under construction f
A. Yes, sir.
Q. When that house is completed, do you plan to live there!
A. Yes, sir.
Q. When did you buy that property?
A. Two and a half or three months ago. I don't remember exactly.
Q. At the time you purchased that property did
page 336 } you know of the proposed shopping center f
A. I had heard there was to be one.
Q. Did that have any effect on your purchase of this property?
A. No, sir.
Q. When your home is completed there, state whether or not
the shopping center can be seen from your home f
A. It is directly in front of my front porch. My front porch
will face it.
Q. In your opinion, if a shopping center is constructed of
brick and concrete in a neat and presentable manner, somewhat like the proposed prospectus of the shopping center
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which I show you, and which is an exhibit in this case, wbnt
in your opinion would the construction of that shopping center
have upon your property, Mr. Maples Y
A. I don't think it would hurt the value of my property
any if it is constructed in that manner and a nice building.
Q. State whether or not it would he of any convenience
to you to have iU
· . A. It would be, yes, sir.
Q. Do: you desire it to be there, would you like for it to be
there'l
page 337 ~ A. Yes; sir, if it is like the plan I have no objection to it at all.
·
Q. And that is right ·across the street from your proposed
home?
A. Yes, sir.
Mr. Carter: You may cross examine.

· CROSS EXAMINA'J~ION.

By Mr. Jones:
Q. '\'\Tould you like it if the filling station cleared to all
this traffic and heavy trucks parking there and stopping there
all night long'l
·
A. No, sir.
Mr. Carter: The foregoing question and answer· objected to
because there is no evidence in the record that that condition
will exist.
Q. Do you know of anything to keep the :filling station from
developing that kind of business 'l
A. No, sir, I don't know that.
Q. Do you know anything to keep it from developing into
a beer hall or a billiard or pool· parlor or bowling alley or
cheap restaurant 'l
·

Mr. Phillips: Same objection, and for the further 1·eason
that the owner of the shopping center has gone on record as
being willing to obligate herself that it will not
page 338 ~ be operated as an all night business and that beer
and intoxicating liquors will not be sold there.
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A. I just started to say I have more faith in Mr. Shipley
than to think he would allow a place of that sort in Virginia
·Heights.
Q. Do you think }k. Shipley would own the property fornnl

·

·A. No, sir, I don't know about that.
.
Q. He could sell it to somebody else, couldn't he?
A. He would have the same right as I would to sell.
Q. And a person could operate any kind of business· ·be
wanted to there contrary to law, couldn't hef
A. He could, but it could be stopped, as a public nuisanc~:if
operated in that manner.
·
Q.. Do you think a filling station catering to heavy trucks
is a nuisance that could be enjoined by lawf
Mr. Carter: This question is objected to because it asks
the witness for an allswer on a matter of law.

Mr. Jones: You may stand aside.
And further this deponent saith not.
Signature waived by agreement.
page 339 ~

E.G. RICHARDSON,
the next witness, being first duly sworn, was
examined and deposed as follows, on behalf of the Defendants:
DIRECT EXAMINATION.
By Mr. Phillips:
Q. What is your name, age and occupation, and where do
you reside at presenU
A. My name is E. G. Richardson. I am sixty-three y~rs
old. My occupation is Joint Agent of and for the N. & W.
and Southern Railways at Bristol. I reside at 219 Lynwood
Street, Bristol, Tennessee.
Q. Do you own property in Virginia Heights I
A. I do.
' Q. Do you know, or can you state, what numbered lots you
own!
A. The history of my purchase up there when Mr. Shipley .
started this, I think I had the privilege of selecting the· first>
lots that wer~ sold up there, and they bad not b.een staked

216

i:lupreme Court pf: ·.<\.ppeals of Virginia

E. G. 11,ithardson.
off, and I went up there and we drove stakes down approximately at what we wanted, and I bought eight lots from him
at that time. I think my lots started with seven, eight, nine
and ten on tlie front. I am not positive of the number. I don't
know if they start on seven, eight, nine and ten and then they
are double lots, seven would be fifteen, and sixteen,
-page 340 r and· so on, in Block 6. I had five lots facing on
·
'
the highway, double Jots, running through to the
street, at the rear, making a total of ten lots. ·Eight of these
lots I bought in the fall of 1933 and I bought two additional
lots about a year later.
Q. Your lots are on the right-hand side of the Lee Highway,
as you travel toward Abingdon?
A. That is correct.
Q. Your son, I believe, Dr. Richardson, owns some lots between_you ·and the proposed shopping center?
A. Yes, I sold him 125 feet on the highway.
Q. Your lots do not hav·e a residence on them f
A. They do not.
Q. And your son's lots do have a rusidence on them?
A. Yes, sir.
Q. You have seen tlte site of this proposed shopping center,
have you?
A. Yes, sir, quite often.
Q. Have you seen a drawing of it7
- A. -Only in the newspaper. It was pictured in the newspaper one issue, I believe, is the only one I have seen.
Q. Please state whether or not you consider this proposed
shopping center as a damage or asset to your lots 'l
A. Since .Virginia Heights has developed up to
page 341 the point it has I would say it would be an ad.·
vantage to me, and to all of the people living there,
to have a shopping center, and I would not consider it objectionable to my property to be used as a residence property,
wbich is what I expect to use it for.
- Q. Would you consider it an asset to Virginia Heights and
your propertyT
A. Yes, sir, as a whole I would, if it is developed in line with
the proposal of the right kind of building, etc.
Q. If it is developed in line with the drawing and so on in •
the newspaper and a copy of which I Ehow you herewith?
A. Yes, it is my understanding it is proposed that a good
concrete or brick building is to be-erected there, and it will not
be of_ snch a nature that it should be objectionable from any

r
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A. Yes, sir.
standpoint, and the point I have in mind is that a section that
is occupied by as many residents as Virginia Heights is at
the present time, is in need of some facilities of that kind.
Q. Do you know whether or not your son, Dr. Richardson
feels the same way you do about iU
A. en, I wouldn't like to testify for him, but I do know
this, that somebody has established a, little grocery store
just east of the old city limits up there, a fellow by the name
of Frazier, and his wife trades with Frazier most
page 342 } of the time, and recently Frazier has had notice
·
served on him that .his rent would be largely ineteased, and he had to move and his wife came to me (interrupted)Q. That is Dr. Richardson's wife?
A. Yes, sir, she came to me to try to get a location for ~ome
property up there where this man might build his store, and
· I rented him a piece of property to build a store on, and she
said it was so much more ·convenient to trade with somebody
up there close, and that seemed to be the only grocery store
in that section.
Q. I believe the location of this shopping center is pretty
well separated from the major portion of Virginia Heights by
.a wooded knoll, is it not?
A. Yes, sir, it is in a valley or low section with wooded
llills on either side of it.
Q. You know the lol'ation of the Monroe plant across the
railroad from Virginia Heights, do you?
·.A. I do. I have been over it ever since they started looking

,v

~a

.

Q. Can you state about how many men they employ at the
present?
• . .A. I understand they employ about 500 at the present
time, men and women.
Q. How many other plants in and around Brispage 343 } tol employ more men than the Monroe plant?
A. w·ell, the Universal Moulded Products have
been employing from a thousand to :fifteen hundred pP.ople,
and I understand the Big Jack plant has apP.roximately the
same number fluctuating with their business, running from
a thousand to fifteen hundred, I don't know the set-up of the
other plants, but I think a number of them would employ
6'.'lywhere from three to five hundred, I would say. I think this
is about the third in line.
Q. TI1at is Monroe is about the third from the largest plant
in Bristol?
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A. That is right.
·Q. I believe Monroe has been built there within the past
year, or about the last year or so 1
A. Yes, they probably bought t~e ground a little over a
year ago, but just completed their plant recently.
Q. Do you know anything about the proposed Outer Loop
for the City of Bristol 7
A. Yes,· s~i:, I have a gene1·al idea of it, and have · seen
some of the.' plans and discussed it with Mr. Kearfott and
Frarik Spaulding and several others, in connection with our
underpass under the railroad.
Q. Does it come through the· underpass there, the Monroe
plant, and up Valley. Drive, up by the proposed
page 344 ~ shopping center¥
A. It does.
Q. ·What effect do you think that will have on the traffic
coming up and down Valley Drive in ycmrs to come 7
A .. ·well, of course none of us know just what amom1t · of
traffic will be there, but it will certainly be a big increase o~'er
the amount of traffic that uses the Valley Drive now. You se~
the crossing will be closed and most of the people living on
the south side of Valley Drive will use that in coming across,
.
I think is the general plan.
Q. In other words, there will probably be considerable traffic
up and down Valley Drive, other than what is going directly
to the Monroe plant you think'l
A. I would think so.
Mr. Phillips: Take the witness. ·
CROSS EXAMINATION.
By Mr. Jones:
. Q. Mr. Richardson, your deed to this property yon bought
in Virginia Heights is from Mrs. Elizabeth Reed, isn't it t
A. Yes, sir.
Q. Did that deed contain· restrictions with reference to the
cost of the residences that could. be built on the property
and restrictions that the 1froperty could be used
page 345 t for residence purposes?
·
A. It does, yes, sir.
.Q. And doesn't .that deed also provide that the same provisions shall be put in all the deeds to all the property in tbe
;virginia Heights .section T
·
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A. I think ·so.
Q. Did you know that this shopping center, that the deed ,
to this area in which the shopping center is to be,placed,calso
has the same restrictions on it your property has 1
·
A. I understand now that is the case, but if I am not mi&taken :Mr. Shipley told me one time this certain section on the
Valley Drive there was not incorporated in if.
Q. You mean there were no restrictions l
A. On the Valley Drive property, and I have discussed it
a number of times as to probably using it for a city park or
other things before this thing came up.
Mr. Phillips: We will admit the deed for Book 5 contains
the same restrictions as the other deeds.
The Witness: I don't know but what he had it divided up
in certain sections and some was not suitable for residences.,.
Q. You didn't know those restrictions were on Block 5 '/
A. Not until this question came up, if Block 5 includes this
shopping center. As a matter of fact I had an-:
page 346 ~ ticipated buying some property over there. . · ~
Q. You also know all the'lots out in the Virginia
Heights section were sold with a restriction they could be use~
only for residence purposes Y
· .
A. No, I don't know that, but my deed ·s:ueaks· for itself,
·
and it is a requirement.
Q. It is a requirement to be put in all other deeds, isn.'t it!
A. That is right, and I bad no way of telling what this layout covered.
Q. You don't want to be in position of helping Mr. Shipley
to violate those restrictions contained in the deeds, do you'/ .
A. I certainly do not.
··
9. If those restrictions are on your property you expect -~Q
abide by them, don't you Y
·
.
··
A. I do, yes, sir, .for a period of twenty years, which is
the specified time, I believe.
Q. You spoke awhile ago of renting a piece of properly
to 1\fr. Frazier. That property is not in Virginia Heights,
·
.,·
is itt
A. That property has no connection.with Virginia Heights~
Mr. Jones: I think that is all.
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page .347}

RE-DIRECT EXAMINATION.

By, Mr. Phillips:
Q. With reference to the lots you o":n, Mr. Richa1·dson, I
suppose l\fr•. Shipley made the trade with you how the deed
was to be made by Mr. Reed Y
A. That is correct. I never saw Mrs. Reed until I got my
deed.

Mr. Phillips: That is all, thank you, ·sir.
And further this deponent saith not.
· Signature waived by agreement.
GUY B. ARNOLD,
the next witness, being :first duly sworn, was examined and
deposed as follows, on behalf of the Defendants:
I

•

DIRECT EXAMINATION.

By° Mr. Carter:

. Q. Please state your name, residence and o·ccupation T
.A. 1 Guy B. Arnold; residence Bristol, Virginia; occupation,
Vice-President and Trust Officer of the Dominion National
Bank.
·
·
Q. Are you familiar with the Virginia Heights section of
Bristol, Virginia Y
. A. Yes, sir.
Q. Do you own any property near Virginia
page 348 } Heights Y
4. Yes, sir, I own an interest in the Jefferson
Park property that adjoins Virginia Heights .
· Q. Please state where that lies with reference to :Virginia
lreights.
" A. It adjoins Virginia Heights.
Q. Approximately how much land do you and your interests
own thereY
·
. A. ,vell, we bought about thirty-three and some acres, and
have sold about fourteen lots .
. Q. State the nature of Jefferson ParkY
A. "re think it is a high class residential section, I hope so
any way.
Q. And it is yout plan to sell it for residential purposes Y
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Guy B. Arnold.
A. Yes, sir.
·
Q. Arc you familiar with the, proposed Virginia Heights
shopping center 1

A. Yes, sir, I have been somewhat. I have seen the drawing in the paper and down where they have excavated and
started the foundation.
Q. Have you'had any experience in the appraisal of prop,crties in and around Bristol and, if so, state the extent of iU
·A. I have .been appraising properties ·of the
JJngc 349 } bank for twelve or fifteen years, I guess, and some
for insurance companies and some privately occasionally.
·
. ·
Q. What, in your opinion, will be the effect upon the residential property in Virginia Heights and also in Jefferson
Park if the Virginia Heights Shopping Center is constructed Y
. A. Well, in my opinion if it is built and is a modern, upt-0-date good looking building (interrupted)Q. Have you seen the prospectus of Virginia Heights?
.· A. Yes, sir.
,
Q. .Assuming it is constructed in that manner, what will be
the effect on the properties then I have mentioned Y
A. Certainly it couldn't hurt the property in Jefferson Park
but I think it could help us some, and Virginia Heights as a
whole, I think the same thing would apply there. Of course
if I lived right across the road in front of it, or right up
against it, I might object to it, but I think as a ,vhole it would
be helpful.
Q. In your opinion would that decrease or increase the value
of property in that vicinity, residence property?
A~ I think it would be beneficial to it. It might increase the
value slightly and certainly would be a convenience, I think,
to the people there.

~Ir. Phillips: You may ask him.
page 350

~

CROSS EXAMINATION.

By Mr. Jones:
Q. How far is this proposed shopping center from the Jefferson Park Development Y
A. The Jefferson Park is right up at the top of the hill and
this proposed shopping center down at the bottom of the hill.
I ~ould say .it is about 250 yards, maybe not quite that far
or maybe a httle farther, but we are at the top of the hill and
this thin~ is at the bottom of the hill.
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Q. Your property extends to that point westwardly back up
farther on top of the hill, doesn '~ it Y
A. Yes sir, our property extends westward down to the
Long Cre~cent D.rive, I believe they call it. I might state this,
that in the layout of our Jefferson Pm·k property we reserved
one lot on Long Crescent Driver for some such development
as this, that is a filling station or a neighborho~d store or
something.
Q. You ,all have the other property in the Jefferson Park
restricted as-.tri the cost of buildings that could be erected on

,

itY
A. Yes, sir.
Q. You also have a restriction so that residences are to be
built on the other lots 1
A. That is 1·ight.
·
page 351 ~ Q. Suppose there was some purchaser who had
bought one of the residence lots with a deed con.:
taining a restriction that only residences should be built on the
property, would it affect the value of your other property if
you wen~ in there and built a filling station on iU
·
Mr. Phillips: This question is objected to because it is immaterial and irrelevant, and bears on no issue in this case.
A. Well, if we sold it for a residence and they put up something else we naturally, I think, would object to it, unless
this other thing he proposed to put up there was something
that was needed and beneficial and we decided it was good
for everybody, it would just be a question of the need for the
thing and the circumstances surrounding it.
Q. Is the Jefferson Park a corporation or owned by individuals?
A. It is just owned by individuals.
Q. Who are the other owners, beside yourself?
A. Mr. Sam Bowman and Henry Haynes.
Q. Now going down to the foot of the hill where the proposed super market is under consideration, if you had a residence across the street from that, or owned a residence lot.
across the street, dp you think that would be damaged by
the erection of a super market or filling station
pag·e 352 } .there Y
A. If I had a house right across from it or on
the same side of the street next to it I think I would naturally
be disappointed, and would object to it at first, but I believe

i

i

I

J

F. C. Ault, et als., v. Margaret V. Shipley, et als.

223

Gu.y B. Arnold.
as time went on I wouldn't give the toss of .a penny for the
difference, and would find out later on it wasn't hurtful after
all. That is the way I think I would feel about it.
.
Q. Even though you know that the site on which the filling
station is being erected has the building restrictions that ·j.t
should be used only for residence purposes, you would still,
. approve the building of a filling station on it?
Mr. Carter: Sanie objection ..
A. I said I would probably object to it if I lived right across
the street from it, but if they went ahead and built it anyway
I would probably get used to it, and pay no attention to it.
l\Ir. Carter: The foregoing question is also objected to because it assumes ·facts which do not exist, and is wholly irrelevant to any issue in this cause.
·

Q. After the structures have been put up you don't know
of any way that the people living in their homes there c~ri
keep them from deteriorating if bowling alleys and pool par~
lors or beer joints or cheap restaurants go in
· ·
page 353 ~ there, do you?
,.
Mr. Carter: The foregoing question is objected to as being·
immaterial and does not take into consideration any fact
proven by the -complainants in this case. .
A. I think if somebody would put up a common nuisance
'
up there folks could get an injunction and stop it.
Q. You don't know anytbing to keep these structures from
going down and becoming a common nuisance T
A. '\,V ell, except by the law preventing it, and I wouldn.'t
think tho law would pei·mit a place that started out with a
nice business to deteriorate into a common nuisance, but I
don't know.
..
Q. How much frontage do vou have in Jefferson Park on
the Lee Highway¥
•
A. This is just a guess, for I have let the other boys do
all the .work, but I would say between fh·e and six hundred
feet.
Q. That would be a good location for a filling station too,
wouldn't 1
··
A. No, sir, unfortunately it is away up on a high bank and .
we couldn't get them up there.
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: Q. Areu 't there some filling stations that adjoin your property there, between your property and the Lee Highway?
A .. Yes, sir, there is a little store and filling station or two
,, ,
and the Wagon ·wheel. ·
·
page 354 ~ Q. Do. you think they add to the value of the
,
Jefferson Park development Y
A. Well, I have had a number of people up there to buy,
and I have never had a one to object. As a matter of fact I
have said, "see how close you are to the little store." The
only objection I have had raised was to the roundhouse, the
smoke blows up there, and every time I take a prospect up
there the east wind is blowing.
· Q. There is quite a shopping center up around the Wagon
Wheel, isn't· there Y
·
. A. Yes, sir.
Q. That isn't but a few hundred f ect from this proposed
.
.
shopping center, is it y
A. I don't know, but it is closer to us than it is to them .
. Q. But anyway if tlie residents of Virginia Heights wanted
to go to a shopping center there is already one constr.ucted
about 850 feet away, isn't it?
A. I think it would be twelve or fifteen hundred feet.
Q. That is a bigger shopping center than what they propose to erect, isn't it?
.. A. There are several filling stations up there, and one nice
..
little grocery store, that I think adjoins us, but
page 355 ~ I don't consider any of that stuff as hurting us.
It is in that section where we almost expect it to
be, you know.
·
:. Q. It is over the bank from your property, isn't iU
A. It is down on the highway, they kind of excavated back
in the bank to get that little store, I think.

RE-DIRECT EXAMINATION.

»Y :Mr. Carter:

.

Q. Mr. Arnold, I show you E. R. Shipley Exhibit No. 6

which is an aerial photograph of the proposed shopping cen~
ter .and ask you if the shopping centc~r is constructed at the
point designated "X" in pen and ink and, if that shopping
center is constructed, what in your opinion would be the effect
on the value of the dwelling houses visible there in that
photograph 7
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·A. I don't see how it could hurt them. The Monroe plant is
right down here (indicating) and the railroad there, so f.rom
that drawing and all it looks like it will be a mighty nice building, and I don't see how it could particularly hurt anybody.
Q. That would not hurt your evaluation for-loan purposes
in any way on any of those dwellings, would it 1
A. No, sir.
l\f r. earter: That is all.

page 356}

RECROSS EXAMINATION.

By Mr. Jones:
Q. You would rather they would put it down there then in
Jefferson Park, wouldn't you?
A. I wouldn't mind for it to be on the highway next to Jefferson Park; but I wouldn't want it to be right in the center of
·
it, I don't tl1ink.
Mr. Jones: That is all.
And further this deponent saith not.
Signature waived by agreement.

MRS. HUBERT MARTIN,
the next witness, being first duly sworn, was examined and
deposed as follows, on behalf of the Defendants:
DIRECT EXAMINATION.
By Mr. Phillips:
Q. What is your name!
A. Mrs. Hubert Martin.
Q. Where do you live, Mrs. Martin T
A. 31 Virginia Drive.
Q. Is that in Virginia Heightsf
A. Yes, sir.
Q. About how far is your residence from the shopping center?
.
A. Well, I should think about a block, I don't .
page 357 } know just how many feet.
.
Q. You know the location of the proposed shoppmg center, do you?
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A. Oh, yes.
Q. How long have you been living in Virginia Heigbts f
A. Oh, about fourteen or fifteen montl1s.
Q. Do you or your husband own a lot and residence there!
A. We are building our house. We have two lots.
Q. You are building a house now¥
A. Yes, sir.· ·
Q. In your opinion, will this proposed shopping center be
detrimental to the value of properties in Virginia Heights or
noU
A. I think it will help things up there.
Q. You don't object to it Y
A. No, sir.
Q. And you think it will be of some benefit arid belp to the
residents of Virginia Heights Y
A. I do.
Q. Speaking for yourself, do you consider it a convenience
and, if so, why1
A. eli I either have to catch the bus and come
• page 358 ~ to town and shop or walk all the way down the
highway to the top of the hill, to a .little store up
there, and it would be so much better for me.

"r

Mr. Phillips: Take the witness.
CROSS EXAMINATION.

By Mr. Jones:

Q. What lot and block are you building your home on 1
A. These two lots here (indieating on plat).
Q. Lots Nos._3 and 7 in Block No. 12Y
A. Yes, sir.
Q. Now if somebody wou]d build~ grocery store and filling
station on Lot No. 4 that would be more convenient to vou,
•
wouldn't iU
A. Yes, sir.
Q. Would you like that f
A. Not if it was a nice store I woulcln 't mind.
Q. You wouldn't mind having one right next to you·f
A. No, sir, not when I have to walk to get my groceries.
Q. How would you like to have a beer parlor or pool room
next to you there T
A. I wouldn't lmve that, but a grocery store is different.·
Q. Does your deed provide that on]y residences can be

•
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built on the property you bought Y
A. I think on our property, yes, sir.
Q. But you don't care what happens on the
.
other property Y
A. Of course I care but I like the idea of a drug store .and
grocery store right close.
.
Q. Even if the other people object to it that have the same
restrictions in their deedsf
A.
ell, we all have our own desires and way of thinking;
I think.
Q. ould you like to see thQ other· people who have these
restrictive covenants have grocery stores built next to their
property?
page 359

~

,v
,v

l\Ir. Phillips: This question is objected to beeause it- is
arguing with the witness and submitting a question to her
which has no bearing on this case whatever.

A. Now will you repeat the question, I have forgotten what
it was.
.
Q. Read the question. (The reporter read the question.)
A. ,ven, I guess they have the same right I do to object .to
it or to not object.

.

Mr. Jones: That is all.
And further this deponent saith not.

..

Signature waived by agreement.
~

JA1\[ES "\V. FLANNAGAN .
. ·· ·
the next witness, called by and on behalf of the
Defendants, being first duly sworn, was examined and testified as follows :
·
page 360

DIRECT EXAMINATION.
By Mr. Carter:
.
·
.·.
Q. Please state your name, occupation and place of residence.
,
A. James W. Flannagan, better known as Jimmy Flannagan, and I am with the H. P. King Company.
Q. Where do you live? ·
. ··.
A. On Oakview Drive in Virginia Heights.
Q. How long have you lived thereY
".

0
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James W. Flanna.tJan.
A. About thirteen montl1s.
Q. Do you own your property there in Virginia Heights?
.. A. Yes, sir.
Q. Are you familiar with the proposed Virginia Heights
Shopl!tng (:enter?
.
·
A. Yes, sir.
·. Q. As a resident of Virginia Heights do you feel that will
be a detriment or advantage to you as a resident of that addition to Bristol Y
A. I feel like if the proposed building goes through as
planned it will be an advantage.
, ·.
Q. ,v11y do you say that., l\Ir. Flannagan?
page 361 ~ A. vVell, from the standpoint of grocery shop.
ping, a service station nearby, and especially
from my children's standpoint, that they would be able to
go. to a.grocery store near there.
Mr. Carter: You may ask him.
CROSS EXAl\UNATION.

By Mr. Jones·:
Q. Which lot do you own 'I
A. I believe it is Lot ~o. 3 in Block No. 20 (referring to
the map).
Q. About how far is your home from the proposed location,
about how many blocks 7
A. The way the road goes it is three blocks.
Q. Do you think that the erection of a filling ·station here
on the corner of Poplar Street and Oakview Drive would affect the value of your residence?
Mr. Carter: The foregoing question is objected to because
it assumes facts which have not been proven, and it is pure
speculation.
.

A. I would say yes, if it were there. The reason I am off
the highway of course is to get away from noise, etc., and I
assume that.filling stations belong .on the highway rather than
up where I live.
, Q. Yon bought this property for a residence onlv?
A. Yes, sir.
•
page 362 ~ Q. And then don't you think the construction of
a :filling station down here would be to the detrim~nt of the nearby property owners~
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Jam.es TY. Anderso·n.
A. There is one house over .there where it probably would
be. I assumed that was laid out for that when I went out
there because it is down in that hollow. I didn't know but I
just assumed that.
Q. Don't you think it would also affect detrimentally the
property down in the next block toward the Monroe Calculating Macl1ine Company plant?
A. No, sir, unless those streets arc different, I don't. I
think they arc facing Vallcv Drive, those houses do, and of'
course they wouldn't be facing the filling station or the highway.
1Ir. Jones: That is all

And further this deponent saith not.
Signature waived by agreement.
page 363 },
JAMES "\V. ANDERSON
·
the next witness, being first duly sworn, was examined and testified as follows, on behalf of tbe Defendants:
DIRECT EXAMINATION.
By Mr. Phillips:
Q. What is your name?
A. James W. Anderson.
Q. State your age and occupation.
·
A. I am twenty-four old and I work for Mr. C. B. Kearf ott ·
as draftsman.
Q. That is Mr. C. B. Kearfott wl10 bas already testified
in this case?
A. Yes, sir.
Q. Do you own property in Virginia. Heights Y
A. Yes, sir., I do.
Q. Is it a vacant lot or does it have a house on it t
A. At the present it is a vacant lot.
Q. You mean by that it. does not have a house on iU
A. Not at the present hme.
·
Q. Do you expect to erect a residence on it for yourself in
the near future?
A. Yes, sir.
Q. About how far are you from the proposed shopping
center?
.
page 364 } A. I don't know exactly, but I would say about
· - four or five blocks.

230

Supreme Court

or Appeals of Virginia

Charles R. M asot,,.

Q. What street does your lot front on Y
A. My lot fronts on Long Crescent Drive.
Q. Do you believe that this proposed shopping center will
be a benefit or a detriment to your property Y
A. I believe it will be· a benefit to me, due to the fact it
will be convenient, and the type of the buildiug I think will
improve that sectiou down there.
Mr. Phillips:· Take the witness.
CROSS EXAl\UNA'J:ION.
By Mr. Jones:
Q. On the Map No. 44 of Virb>inia Heights Addition where
is the lot you owu, Mr/ Auderson Y
A. I own this one right here (indication on map) at tl1e
corner of Virginia Drive and Long Crescent Drive. I have
a hundred feet frontage on Lon~ Crescent Prive and a hundred and ninety feet deep. It 1s Lot 1 in Block 18 of the
present subdivision. It is at the corner of Virginia Drive ancl
the Mumpower Road.
Mr. Jones: You may stand aside.
And further this deponent saith not.
Signature waived by agreement.
· page 365 }
CHARLES R. MASON
·
the next witness, being first duly sworn, was examined and deposed as follows, on behalf of the Defendants:
DIRECT EXAMINATION.
By Mr. Carter:
.
Q. Please state your name and occupation, your age, and
place of residence.
A. My name is Charles R. Mason. I am the General Manager of the Bristol Division of the Monroe Calculating Machine Company. The property I own is on the top of the
mountain in Virginia Heights, however, I am livmg temporarily in an apartment in town.
Q. You contemplate at some time in the future to construct
a home on your property in Virginia Heights Y
A. Yes, I do. . I bought it with thnt purpose in mind and
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intend to build when. building prices return to some degree
of normalcy, whenever that is going to be.
Q. You intend to build a fairly nice home there!
A. I do, in comparison with other homes I have seen in
Virginia Heights 1 would say it will be the equal or bettel'
than many of them.
Q. At the time you purchased your lot did you know about
the proposed Virginia Heights Shopping Center Y
A. Y:es, sir. It Jrnd-been discussed with.me b~
page 366 ~ fore I signed up for the property.
Q. Who told you about the proposed shopping
cented
A. I believe it was probably Mr. E. R. Shipley.
Q. 'J!he inan from whom you purchased your lots Y
A. That is right.
Q. Can you see this proposed shopping center from the
site of your lots 7
A. Yes, sir, it is below my property. I look right down
·
on top of it.
Q. What., in your opinion, will be the effect upon the value
of properties in Virginia Heights if the Virginia Heights
Shopping Center is constructed as shown on the prospectus
which is introduced in evidence here, and which I show you-!
A. In my opinion it should enhance the value of the property. I believe it should enhl}nce the value of my property
and the rest of the property m the whole, general area provided the general design and idea of operation are carried
out as they have been planned, and to a large extent shown
on that drawing there.
Q. Why do you say that, Mr. Mason, what are your reasons I
~
A. First I feel that it is a personal convenience to me and
my family to be able to do our essential spot shopping locally. I would similarly feel it has an equal adpage 367 ~ vantage to any citizens in .tliat area. Secondly;: I
feel it would be an advantage to the community,
because I have seen certain areas in ,vashington, D. C., grow
up around shopping centers of this type, but not quite as
nice as this, and in my opinion the availability .of shopping
facilities facilitated the growth of that communitv, and while
I was not aware of what property values were around it, I
would judge, and I think statistics could be brought to show
the value of the property was enhanced. If I thought it would
have an 'Opposite effect I would certainly be opposed to it.
Q. You stated you are the general manager of the Bristol

.

232

~upreme Court of Appeals of Virginia

Charles R. Mason.
Division of the Monroe Calculating Machine Company, I believe.
A. Yes, sir.
· · Q. I will ask you how many persons at present are employed at the Monroe planU
A. Five hundred at present.
, . Q. Will you state for the record .what you regard the future
of the Monroe plant to be here in Bristol, as to expansion
and future employment?
· A. For the coming year, the year of 1948, we will not mat~rially expand beyond that employment figur_e. Beyond 1948
our present plant facilities are large enough and have been
planned to ac('ommodatc a working force which
page 368 ~ could run variously between eig·ht hundred and a
thousand people if the sale of the product we
manufacture would justify that volume of production. Going beyond that, and this comes back to the reason why Monroe bought 400 acres of ground on ,vhich to build a 300 square
foot plant., we have reserved the additional ground for future
expansion in the indefinite future, if the growth of ·business
will .warrant and justif~· the addition of those additional facilities. "\\7e have graded the grouud for additional plant
buildings if they should become necessary.
.
·
: .Q. Mr. Mason, I show you a photograph which for the purpose of the record is mm·ked E. R. Shipley, Exhibit No. 6,
and ask you if that is a photograpl1 of the present structure
of the Monroe plant¥
. . A. Yes, sir, it is.
Q. ,vm you take this pPn and mark an "M" at tl1e approximate location of any future expansion of the plant, if your
company decides to expand Y
. A. Yes, sir. Right over here (marking an "M" on the
exhibit). I suppose also you might like me to mark the outlines of the property to show we are not crowding our north
line.
Q. Will you make a mark at the perimetPr or the extremities

of your ·property line?
A. Suppose I just show the north boundary line.
. Q. All right.
page 369 } A. The site is bounded on the east by Beaver
Creek, which is visible in this picture, and on the
west side by tl1e N&W Railroad, which is also visible. (The
witness marked with a line on the picture.)

,,,,_
r
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Charles R. J.lt ason.
CROSS EXAMINATION.

"'

By Mr. Jones :
Q. Mr. Maso1), all tbe expansion tbat is projected for the
future, is to take place on the south .side or eastern side··of
the N&W railway, isn't itf
A.. Yes, sir.
Q. When you bought your propeJ.'.ty was a restriction put
iu your deed that the property could not be sold to colored
people and tbat residences of certain prices only could be
built on it, and such provisions in your deed?
A. I don't recall the contents of the deed too clearly. It
is a matter of official record, however I do know it set a minimum value on residences in that area of $10,000, I think,
, but I recall no other restrictions, however they may be in
there and I paid no attention to them.
.
Q. Did you know this Block No. 5, on which the proposed
community center is to be put, has been conveyed to Mrs.
Shipley with a restriction in her deed that it could not be used
for anything except residential purposes?
page 370} A. No, I am not aware of·that.
Q. You didn't know in building that proposed
place there that it would be in violation of literally hundreds
of deeds that have been made to property in the Virginia
Heights section?
Mr. Carter: The foregoing question is objected to because
it asks the witness to express a legal opinion upon the deeds
to properties in Virginia Heights.
A. No., I was not aware of any leg-al barriers that might
stand in the way of its being built. · I was only considering
its, shall I say, moral right to be there in the sense it should
be, in my opinion, of benefit to the community, but I knew
of no legal barriers.
Q. You didn't know this section had been origi~ally bought,
and when it was boug:ht, it was provided in the deed to the
Shipleys that every deed .to property in the Vh·ginin Heights
section should contain these restrictive covenants, restricting
the property to be used only for residences; you didn't know
tllat, did you 7
A. No, I did not.
Q. You were just thinking of it in general terms of Joca- ·
tion in that area?
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A. It seems to me if Bristol is going to grow
it should grow in that dirE!ction, and I favored it
because it seemed to me that would facilitate the
growth. It is a matter of personal opinion only.
Q. Do you think that would be a good business corner at
that location¥
A. I think it is an excellent business corner, and conversely,,
I think it would be a very poor pl-ace to live.
Q. And-,you think it would cater to the trade from the highway and touists and things of that sort!
,
A. I didn't consider it was being l;milt to cater to the tourist
trade, but to the residential trade in ihat area.
Q. Suppose it is a filling station, open at night, and caters
to the big trucks and traffic and things of that sort, do ypu
think that would add to the community 1

.
'
page 371

~

Mr. Carter: This question is objucted to because it assumes facts not in the record.
A. If it were going to cater to tourist traffic, or all nigl1t
truck driving traffic, I would object, however, sir, I am advised it would not be used for that purpose, and I respect the
integrity of the man who gave me that promise.
. Q. Have you any legal assurance that would be carried
ouU
A. No, sir.
Mr. Jones: I believe that is all.
I

page 372

~

RE-DIRECT EXAMINATION.

By Mr. Carter:
·
Q. Who gave you that assurance, Mr. Mason?
A. Both Mr. E. R. Shipley and Mr. R. L. Sbjpley.
And further this deponent saith not.
Signature waived by agreement.
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GRAHAM GIBSON
the next witness, being first duly sworn, was examined and. de-posed as follows, on behalf of the Defendants:
DIRECT EXAMINATION.

\

By Mr. Phillips:
Q. Please state your name, age and residence 1 ·
A. Graham Gibson, age thirty-nine, residence Meadow
Drive, Virginia Heights.
Q. "That is your occupation j
A. Candy manufacturer.
Q. How long have you lived in Virginia Heights!
A. Since the first of June this year.
Q. Do you own property up there 1
A. Yes~ sir.
Q. ·where is your property with reference to Eastman
Antique Shop Y
A. The second house below Eastman's on the
page 373 ~ left going out.
Q. And about how far are you from: the proposed shopping center 7
.A. I would say three hundred yards. ·
Q. .As a resident of Virginia Heights, and a property owner
there, do you oppose the proposed shopping centerY
.A. No, sir.
Q. In your opinion will it be a detriment to or of value to
the Virginia Heights section 1
A. It will be of value to it.
Q. Why do you say that Y
A. One tbing is the convenience of it.
Mr. Phillips: Take the witness.
CROSS EXAMINATION.
By Mr. Jones:
Q. How would you like to have a fil1ing station put up on
the next corner just east of your property Y
Mr. Phillips: I object to that questipn because it is irrelevant, and the shopping center is not just the next corner east
· of his property.
· A. Where would that be, up on Meadow Drive or on the
highway7
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Graham Gibson.
_Q. Right on the next corner, on the highway, just east of
your houscY
page 374 ~ A. I wouldn't object to that.
Q. "\Vould you object to having a filling station
back on the next corner on Meadow Drive 7
A. No, sir.
Q. It would suit you all right to have a filling station anywhere along the Lee Highway then Y
A. Yes, sir.
·
Q. You live on the Lee Highway, don't you f
A. I live on Meadow Drive.·
Q. How far from the Lee Highway?
A. About two hundred yards.
Q. How would you like to have a filling station up on the
.corner just beyond you on the same Drive?
A. I wouldn't object to it.
· Mr. Jones : That is all.
And further this deponent saith not.
Signature waived by agreement.
Mr. Phillips: ,ve are through our ~vidence in chief.
Mr. Jones: All right, sir. Counsel for Complainants now
move to strike out all the evidence of all the witnesses and all
exhibits filed by them as a part of their testimony,
page 375 ~ because the same is immaterial and irrelevant.
The Complainants will take no further testimony and close
the case.
Thereupon, the taking of evidence in .this case was closed
·
for the Complainants and the Defendants.
page 376 ~

DECREE.
Entered December 15, 1947.

This cause came on this 15th day of December, 1947, to be
beard on the Bill of Complaint, exhibits, the answer of defendants and exhibits, depositions taken on behalf of complainants & defendants & was argued by counsel.
The Court not being advised, takes time to consider. It is
agreed by counsel that all briefs shall be filed not later than

I
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December 24, 1947, and that· the temporary injunction. here-:
tofore granted shall continue in force until the decision of the,
case on the merits.
page 377}

DECREE.
Entered January 19, 1948.

This cause came on to be heard on .December 15th, 1947, '
on the bill of complaint and exhibits filed therewith, and on
process duly served on the defendants, and the joint and separate answer of Margaret V. Shipley and E. R. Shipley and
exhibits filed therewith and on the depositions· taken on hahalf of the complainants and the defendants, :Margaret V.
Shipley and E. R. Shipley, and their exhibits, and was argued by counsel, and tlle court not being advised of his opinion took time to consider thereof.
And the court now being advised of his decision on this 12th
day of January, 1948, is of opinion as follows:
bn motion of complainants by counsel, it appearing that
E. A. Glover, Mr. and Mrs. Charlie Lilley, M:r. and Mrs.
C. D. Smith and C. W. Odum are not property owners except
E. · A. Glover in tl1e Virginia Heights Addition, and without
objection from the defendants, said parties are hereby dis·
missed as parties to this suit.
It appearing to the court that the complainants have failed
to show irreparable damages or damages which are not compensable to them in a pecuniary way, if any, from the erection
of the Shopping Center and that the restrictive covenants iu
the deeds relied upon by the complainants have only a limited time yet to be operative and that the land on which sai<l
Shopping Center is to be erected is on the outer western portion of said Addition and separated from the
page 378 ~ major portion of said subdivision by two woodE:d
knolls and the Lee Highway and a street, and 01•
a location not desirable for residences and that it wonlil · bo
inequitable to and an unjust burden on the defendants, Mar-·
garet V. Shipley and E. R. Shipley, for the erection of said
Shopping Center to be enjoined, and it appearing from the
evidence of several witnesses that said Shopping Center will
be a.desirable addition to the community, and the neighborhood, circumstances and conditions having changed in a sn'!>stantial manner, consisting of the erection of the Monroe
Calculating Company's plant south of the railroad, the chnngE>
of Virginia Heights from a rural community to a subdivision
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of the City of Bristol, Virginia, and its incorporation within
the city limits and the passage of zoning ordinances covering
said addition, and tl1e opening of Valley Drive, and the Outer
Loop, which is now being constructed, and the constructim1
of various and sundry buildings and businesses along tbi
Lee Highway just west of Block 5, since the beginning of
said Addition, it is hereby adjudged, ordered and decrt>ecf
that the complainants' bill be, and it is hereby, dismissed,
and the tenip.orary injunction heretofore awarded in thi~
case is hereby dissolved and terminated.
It is further adjudged, ordered and decreed that the dismissal of the complainants' bill is without prejudice to them,
or any of them, to prosecute a suit for dl\mages, if any, arh,ing from the erection of said Shopping Center or any po)'t;on
thereof, if they should be so advised, and is without prejudict"
to them, or any of them, to again come into equity,
page 379 ~ if so advised, to restrain defendants, or their sue.
cessors in title during the remaining life of sail!
covenants, from any material departure from the plans m1cl
purposes of the development of said Shopping Center as outlined in defendants' answer, exhibits and. evidence in thl!-'
case, and without prejudice to the complainants, or any of
them, or any one else, to come into equity, if so advised, to
restrain the ·defendants, or their successors in title from operating a beer joint or beer joints, or from selling wine, beer
or intoxicating liquors or from operating on all night bm;iness in said Shopping Center dui-ing the life of said restrictive covenants (See pages 72 aud 73 of the deposition of .Margaret V. Shipley taken on December 2, 1947).
This decree is intended to take care of this case and this
case. alone and shall not be taken as au adjudication of any
other case that may arise in regard to the restrictive covenants contained in any deeds to lands in said Virginia Heights
Addition.
And to this action of the court, the complainants, by counsel, except.
.
It is further adjudged, ordered and decreed that defe1ulants, Margaret V. Shipley and E. R. Shipley, shall pay th~
taxable costs of this suit.
And by agreement of parties, by counsel, a copy of th~
written opinion of the judge deciding this case, shall be filed
in the papers of this cause and it is hereby made a pa~'t of
the record in this cause.
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page 380}
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OPINION.

I.
This suit is brought by F. C. Ault and other complainants,.
twenty-five in all, to enjoin defendants from violating certain covenants and building restrictions in the deeds in the
.chains of title to lots in VIRGINIA HEIGHTS, a sub-division
of the City of Bristol, Virginia.
. ·
The bill alleges (Par. 1) that each complainants is an "owner of one or more lots in the Virginia Heights Addition to
the City of Bristol, Virginia, which is a residential tmhd-ivision which was brought into the corporate limits of the City
of Bristol, Virginia, by annexation in the year 1942.
In paragraph (2) the bill alleges:
That the lots were originally a part of a tract of land known
as the Read Farm situated in Goodson Magisterial District
of Washington County, adjacent to the corporat~ limits of
Bristol & were included in the annexation to Bristol in 1942;
That on Aug. 27, 1934, by deed recorded in Washingt011
County, DB 153 p. 181, Elizabeth S. Read, widow, and owne1·
of said Read farm conveyed the unsold portion thereof to Elmer Shipley; · ..:
That said deed contained the following covenants and
building restrictions ;
1st • • a
2nd e e e
3rd • • •
4th • 3 a
5th: No storehouse, garage, filling station or any othe1·
building shall be erected on any of said lots, except a dwelling house, together with the necessary and proper outlmildings, and embracing among them the right to a garage for
private use.
';
page 381 } In Paragraph (3) it is alleged
That Ehner Shipley, by recorded deed, conveyed the Read farm to Shipley Land Co. and that out of this
par~el of land Shipley Land Co., by recorded deed, conveyed
to Garland H. Shipley lots 1, 2, 3, 8, 9 & 10, in Block 11, and.
lots 1, 2, 3, 4, 5, 6, 7, 8 & 9 in Block 5.
·
In Paragraph 4 it is alleged
That on Oct. 5, 1939, Shipley Land Co. made an additio!lal
Plat of Virginia Heights known as Map No. 4, a copy of which
is attached & made a copy of the bill.
In paragraph 5 it is alleged
· ·
That on Oct. 17, 1945, by recorded deed, Garland H. Ship-

240

Supreme Court of Appeals of Virginia

ley & wife conveyed to defendant, :Margaret V. Shipley Lots

1, 2, a; 8, 9, 10 in Block 11, and Lots 1, 2, 3, 4, 5, 6, 7, 8, & 9, in
Block 5 and lots 2 & 3 in Block 7 and that the deed contained
the following paragraph: "It is further understood that. this
conveyance is made subject to the conditions and building restrictions as set forth in all recorded· deeds to platted lots in
said Virginia Heights Addition.''
In paragraph 7 it is alleged that Margaret V. Shipley stml.
her husband and agent, E. R. Shipley, have· begun the erection of a filling station and store building on lots l, 2, 3. 4, 5,
6, 7, 8 & 9 of Block 5 in violation of said covenants and conditions in the deed to Margaret V. Shipley and in the deeds
in chain of title to the pr<;>perty of defendant and 'that defendants intend 'to construct on said lots a drug store, harbe1·
shop, beauty parlor and probably a theatre and other business
buildings, all in violation of said covenants and restrictious,
and particularly in violation of covenant No. 5 herein h~fon•
quoted.
·
page 382 ~ In paragraph 8 it is alleged
That the breach of said covenants, conditions
and restrictions has caused and will cause complainants irreparable damage for which they cannot be adequately compensated in law.
.
The bill prays
That Margaret V. Shipley and E. R. Shipley be enjoined
from the· erection of any storehouse, gtirage, filling stntion
or any other building except a dwelling l1ouse on the property owned by said defendants or either of them, anrl particularly on lots 1, 2, 3, 4, 51 6, 7, 8, & 9, in Block 5 ancl that
they be required by mandatory injunction within sucl1 reasonable time as the court may fix to comply with said covenants, restrictions and conditions by co~verting or chnuging
the structures now under construction into a dwelling J10use
or to abandon the same entirely, & to otherwise comply therewith.
The Answer.of l\fnrgaret V. Shipley and E. R. Shiplt:y.
In Par. two admits execution & delivery of deed of Aug.
27~ 1934, from Elizabeth S. Reed, widow, to Elmer Shipley,
but says the restrictive covenants contained in said deecl were
expressly stated to be operative only for a term of twenty
years from the date of said deed, and that their validity &
force will expire on Aug. 27, 1954; that equity should not Gnforce said restrictive covenants for the reason that Eiiza. beth S. Reed is not complaining & is not asking for tbt>ir enforcement; because of substantial change in character of tbe
neighborhood of Block 5; because a large industrial plaut
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which will employ from 500 to 700 persons has been eree1ed
near & south of Block 5; because :M:argaret V.
page 383 ~ Shipley bas donated right of way 70 feet wide
known as Valley Drive throµgh Block 5 · from
Lee Highway; because of construction of under-pass under
N & W Ry. trncks & road being constructed along Valley
Drive; because of Eastman Antique business, the Tabernacle,
· filling stations & building structures just west of Va. Heigl1ts
& the situation of Block 5 between two hills so that builrlings
to be erected by Respondents will be visible from most of
·compts' residences.
Paragraph six recites that the building 1:estrictions have
been embodied either in terms or bv reference to all cfoecls
in all lots in said section.
·
Paragraph Seven recites that Respondents have begun
erection of Store building to be used as a '' Super MarkPt ''",
describing it; tlmt they expect at a later date to construct Bn
additional building to be used as a :filling _station & other bnsinesses; that all of said buildings will be of expensive constructions, neat & presentable in appearance & will be an asset to the community both from its practical and aesthetic
.
angles.
Paragraph Eight denies that the buildings which Respondents propose to erect will cause complainanti;; irreparable
damage or any damage whatever & asserts that they will be
an asset to complainants and their property.
Paragraph Ten states that by reason of the unprecedented
changes in the area & neighborhood of Block 5 it would be inequitable to enjoin Respondents; that Respondents um.ie1·took in 1934 the development of the Read farm then situated
near the corporate limits of the City of Bristol; that at that
time the Read fa1,n wa~ a large undeveloped area containing 266.4 acres, more or less, used principally as
page 384 } farm land; that Respondents have developed most
of this area into a desirable residential section;
that Respondents believed at that time that it would take
at least twenty years to develop this area and for this reason placed certain. building restrictions on lots in Va.
Heights intending them to be operative for a period of twenty
years;
that the area grew slowly, but that in 1941 the area had
developed considerably & that at that time the City of Bristol against the protest of Va. Heights residents a"Qnexed this
area;
that World vVar II caused a rapid development of Brij:ltol
& the area of Va. Heights;
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that Bristol after exhaustive study set aside the area at
intersection of Valley Drive & Lee Highway as a B-1 District
permitting neighborhood shopping & that Zoning .Ordinance
was adopted on Aug. 26, 1942.
Certain recitals are then made in regard to the Monroe
Plant, the "Outer Loop", the Eastman Antique business, and
that Respondents secured a building permit and employed a
reputable architect to' draw plans for a desirable shopping
center, a prospectus of which is filed with the answer.
Finally the answer states
that the area of the proposed shopping center has so changed
by reason of the stated conditions that this pl'operty (Block
5) is no longer desirable or suitable as a residence site, that
to enforce the restrictive covenants would cause great loss
to Respondents & render this property almost valueless and
that the construction of a neighborhood shopping center in
Block No. 5 would in no way cause damage, inpage 385 } convenience, or harm to complainants, but, on the
contrary would increase the value and utility of
the property in Va. Heights Addition.

II.
On Oct. 18, 1947,"the court granted to complainants a temporary injunction.
On Nov. 4th, 1947, the complainants moved to strike defendants' answer.
On Nov. 8th, 1947, the motion to strike was overruled.
On Dec. 15th, 1947, the case was argued & submitted 011
the merits.

III.
The record shows that when Mrs. Elizabeth S. Read conveyed her farm, in 1934 to Elmer Shipley, said farm was an
undeveloped boundary of about 266 acres in ·washington
County, Va., not far from the corporate limits of Bristol.
The record does not show it, but I believe the courts will
. take judicial notice of the fact that at that time Bristol, Virginia, was a city of the second class.
It was Shipley's intention, and purpose if he could, to
develope this farm into a residential section and believing
that it would require at least twenty years to do that, he
caused the restrictive covenants in question to be embodied
in the deed so as to insure the development of the farm into
a Residential section rather than into a mixed section of
homes and business houses.

F. C. Ault, et nls., v. Margaret V. Shipley, et als.
(Dec. 10 of Ans; Sbipley's dep. Dec. 2/47,
32, 38, 47.)
page 386 }
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pp. 5; 26, 28, 29;

When this suit was brought Virginia Heights
had already become predominately a residential

section.
E. R. Shipley testified that there are no lots in the suba
division, except in Block 5, on which anything but a residence
can be built; that he (1 think meaning his family) has a hundred lots· out there and could not put anything but residences
on them; that Block 5 is the only place ( in the subdivision}
whereon he could build anything but a residence; that there
is a house practically on every lot and that the people who
own the vacant lots arc getting reacly to build and that that
are no lots, other than in Block 5, on which anything but· a
residence can be built.
'
(E. R. Shipley dep. Dec. 2/.47 p. 5, 38.)
Outside of Block 5 there are two buildings that are used,
in part at least, for business purposes-the Eastman building and one home, in which it is said candy is manufactured
in the basement. It seems that the use to which these build:..
iugs are put violates the letter & possibly the spirit of the restI·ictive covenants. Neither the Shipleys nor any one else
including- the complainants lias ever objected to these buildings or the use they are or have been put to so far as this
record shows.
·
Accordingly, I think it may be properly said that, with the
exception of Block 5, Virginia Heights is uot only predominately but is, and was when this suit was instituted, exclusively
.·
a residential section.
The whole record shows, I think, that Mr. & Mrs. Shipley,
their son & daughters have as large if not a large1·
page 387 ~ investment in Virginia Heights as or than any of
·
the complainants; that for fourteen years E. R;
Shipley bas worked bard to develop it into and keep it as,. a
high class residential section;. and that the defendants are
as vitally interested as any one could be in doing nothing
· ··.
to depreciate values in that subdivision.
(E. R. Shipley's dep. Dec. 2/4i, p. 5, 22, 28, 32, 47.) ·
Mrs. Shipley, one of defendants, owns Block 5. The fam:ily owns about. 50 acres, including .their home. :They hav.c
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about a hundred lots. Garland Shipley, a son, owns his home
and about three acres.
· (E. R. Shipley 12-2-47, p. 5 & 48.)
The record fails to show that either 1'.fr. or Mrs. Shipley,
the defendants, ever at any time violated or attempted or
intended to violate anv of the restrictive covenants until thev
began the dcvelopm~nt of the·Shopping Center in Block 5_:_
As to that, they insist that it is not a violation of said covenants. They also say, if I understand them, that the building
of the Shopping Center was legalized by tl1e City of Bristol's
Zoning Ordinance putting Block 5 of Va. Heights in B-1 District permitting neighborhood shopping & buildings for that
purpose, & that said Ordinance legalizes their action even if
the restrictive covenants were otherwise valid & enforceable.
(Ans; paragraph 10; E: R. Shipley dep. 12-2-47, p. 36, 37.)
The record shows
that between the time Mrs. Read conveved the farm to
Elmer Shipley and the time at which the Shipleys began development of the shopping center conditions had changed
materially and with unanticipated rapidity.
page 388 ~ The changed co!1ditions brought about by the
. location & operation of the :Monroe Plant, and
the construction of the Outer Loop and Valley Drive and the
fact that Virginia Heights ceased to be a rural community
and became a subdivision of a progressive and growing city
of the first class deserve careful consideration in the final solution of the problems presented in this case. I believe the
courts will take judicial notice of the fact that Bristol, Va., is
a city of the :first· class.
·when Mrs. Read conveyed her farm of 266 acres, more or
less, to Elmer Shipley Virginia Heights was an undeveloped
rnral locality in ·washington County. It was desired to develop it into a residential community. It was thought that
it would require at least twenty years· to do this. So far as
the record shows there were no County laws or regulations
that would direct its orderly, harmonious and uniform growth
as a residential section for the equal and indiscriminate advantage of all those who might become owners of lots and
r-~sidences within· its boundaries. Hence the expediency of
tlte restrictive covenants in question.
.
When the Shipleys begun the development of the Shopping
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Center Virginia Heights had already ceased to be a rural
community and had become a high class subdivision of a
<·ity. The buildings within it were residences, exclusively,
and with tw? or three exceptions, not objected to by any one, .
were exclusively used as such. Although the 20 years haci
not ·expired, the purpose of the restrictive covenants had been
to a large extent .accomplished.
The section was no longer without laws or regulations to
direct and control its devel9pment for residential
page 389 } purposes-it had been taken into a city with a
legally organized PLANNING COMMISSION
and legally enacted ZONING ORDINANCES designed to accomplish in large measure the same ends th1,1t .it was the
purpose of the restrictive covenants to accomplish.
Block 5 is the only part of the sub-division that is asked
or intended to be exempted from the strict requirements of
the restrictive covenants.
Block 5 is owned by :Mrs. Shipley. It is shown to be en:
tirely unsuitable as a site for residences. To drain, grade
& improve it for sucl1 purposes would be too expensive.
(E. R. Shipley 12-2-47, pp. 5, 8, 9, 23.)
Block 5 is pretty well segregated from the balance of Va.
Heights by reason of tbe fact that it lies between two wooded
ltills on tl1e East & West, is bounded on the nortl1 by the Va.
State Highway #11 and on the south by the N & W Ry.
tracks & the Monroe Manufacturing Plant. It is different
in character from the balance of Va. Heights because it is
not suitable for residences but is well suited for business
purposes.
That it might be unwise and unreasonable for n tract of
over 200 acres to be used exclusively for residences without
any businesses or shopping facilities is indicated by the fact,
according to E. R. Shipley, .that Federal Housing Administration approved Va. Heights for 90% of F. H. A. loans for
each lot in Va. Heights, but that F. H. A. asked him to set
aside ·Block 5 for business and that nearly every house in
Va. Heights was built under F. H. A. loans.
(E. R. Shipley 12-2-47, p. 29.)
page 390

,,

~

That Block 5 is suited for and adapted to business purposes is shown by the fact that the City
of Biistol has zoned it for certain businesses and has issued
a $35,000.00 permit for the. erection of the buildings the Ship•
leys are now proposing to erect.
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(E. R. Shipley 12-2-47, pp. 16, 35, 36, 37.)
C. B. Kearfoot, a practising architect for 40 years in Bristol, Chairman of the Bristol Planning Commission & Chairman of its Board of Zoning Appeals, drew the Plans for the
proposed .sh'o.pping center.
(C. B. Kearfoot 12-2-47, pp. 80, 88.)
All of the buildings in the proposed shopping center are
under the present Zoning Ordinance. (2d, p. 88.)
'
The reasons given for the Planning Commission's recommendation & the City Council's adoption of the Zoning Ordinance permitting business buildings in Block 5 are stated by
Mr. Kearfoot on page 83 of his deposition.
The type & character of the building defendants now propose to erect is to be of buff brick, p<;:mred c6ncrete, modernly
equipped, glass side walls, and about an acre and a luilf of
parking space. It will set about 100 feet from the highway
fronting State Highway & Valley Drive.
·
C. B. Kearfoot, the defendants' architect, designed the
shopping cente1· & a picture of it is filed with defendants'
answer.
(E. R. Shipley 12-2-47, p. 6, Ans. of Dfts.)
If the injunction is perpetuated it will mean that defendants cannot erect the proposed buildings, or any
page 391 ~ business buildings, until the restri~tive covenants
have terminated in 1954. This would entail heavy
financial loss on defendants. Block 5 would probably have to
stand vacant & idle for six years or thereabouts, to the obvious detriment and disadvantage of defendants and as a
partial bar to the progress of Bristol, inasmuch as its Zoning Ordinance would be virtually nullified insofar as Virginia Heights is concerned. It is difficult to see wherein such
a situation would be of any advantage to Complainantswhen the restrictive covenants are out of the way the defendants or the owners of· Block 5 might erect any sol't of
buildings they cared to no.t prohibited by law or city ordinance al}.d of a kind much more detrimental to Virginia
Heights than those now proposed to be erected could possibly be.
.
The Shipleys have already invested from eight to nine
thousand dollars in the proposed buildings. (Shipley 12-2-47,
p. 45.)
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Would it, or not, tax the conscience of a Court of Equity
to require them, by mandatory injunction, to undo what they
have done, unless complainants can show that they have sustained irreparable injury or damages that cannot be compe:risated by law in a pecuniary way?
The evidence as to immediate damage to complainants, or
any of them, is very unsatisfactory.

Lewis B. Keesling testified that he bought Lot 4 in Block
22, :Map 4 of Va. Heights in reliance upon Virginia Heights
being continued as exclusively a residential sec;:
page 392 ~ tion (p. 8); that, in his opinion the properties
immediately adjoining Block 5 would not be worth
as much to him as property where there were no business establishments, unless it was intended to change such property
into business property; that he· would say that the value of
property in Va. Heights as residential property would be _d~
creased or diminished by reason of such business structures
being placed there, "because you cannot bold business to one
particular block"; and that be believed his property, situated
where it is, would be diminished by reason of such structures.
(Lewis B. Keesling, Nov. 19/49, pp. 8, 9.)
He stated that his property was about 550 to 600 yards
from Block 5, and that you cannot see Block 5 from his house
(2d p ), but if the erection of the prop~sed buildings would
not cause bim any appreciable inconvenience or damage; "it
would still break the restrictions''. He stated, also, that Mr.
Shipley gave no one any assurance what would happen when
he put his building up, whether he would run it, sell it, or
rent it, or what would be in the buildings. (Lewis B. Keesling, Nov. 19/49, pp. 12, 13, 22.)
·.. :

· E. Lee Bowers said his house was 800 or 900 feet from the
proposed structures; that he knew of no way the residents·of
Va. Heights could protect themselves as to the type of business that would be carried on tberC-:.Anything could happen. (E. Lee Bowers, p. 28); that the erection of the structures in Block 5 would cut the value of his property & all the
people down back of them from one-third to_ one-half, he
thought (id. p. 28); that he did not know about the zoning
ordinance until this matter was stirred up ('id. p. 33).
page 393

~

Fred C. Ault stated that the reason he bought
his propertv in 1937 or 1938was that Va. Heights
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was to be strictly residential (Fred C. Ault, p. 46); that the
building of the proposed structures would decrease the value
of. Va .. Heights property & betray the trust created by the
deeds to the property ( rd p. 48) ; that his lots are 14 & 15
in Block 2 & that the proposed shopping center is "just
barely" visible fro.m his residence (id. pp. 52, 53)-He was
asked if the proposed shopping center, being invisible from
his residence, would do him any particular damage, and answered
"It breaks the the restrictions of Virginia Heights" ( 2d
p. 59).

Roy Alma.ny, lives on Valley Drive, next to the under-passHis lots are 12, 13, & 14, in Block 11. (Roy Almany, p. 64.)
The proposed structures iu Block 5 would hurt the valuation
of his property for the simple reason he had a house on Maryland Avenue andtl10y put a store next to it and he liked never
to have sold it (id. p. 65).
'
I recall no evidence to the effect that :Maryland Ave. is in
or near Va. Heights.
He bought his property because it was restricted against
stores, filling stations and other business (2d, p. 66).

Cla·rence 0. Grubb-·would say that his house would be approximately 450 yards from the proposed super market
(Clarence 0. Grubb, p. i5). He was asked what effect on
the value of his property the opening- up of Block 5 for business would have a'nd answered, ""7ell, I really wouldn't say,
but being as it was supposed to be restricted why should anybody build a place out there to start with f'' ~
page 394 } If it was restricted for one it was restricted for
everybody. 0 e If they let the gates down° • •
they could put up most anything they wanted to out in that
section" (2d, p. 76); that a filling station & super market on
the proposed location would not be visible from his house, because he is right around the curve (2d, p. 77). He objects
chiefly because be considers the erection of a shopping center
as a violation of the restrictions in his deed (2d, p. 80). He·
cannot see Block 5 f1•om his house (2d, p. 84). He believes
the shopping center would cut down the value of the property
out there (2d, p. 87).
·
,I)

,))

,f)

Mrs. Phebe 111. Cooper .
The Cooper property is Lot 8 in Block 9 (p. 88). It is a
.few hundred feet away across from the proposed market. (p.
89.) She doesn't think the shopping center would enhanc<,
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the value of her property. "A lot of stuff can accumulate be·
hind such places, and that is what we would have to look at
because we would be over behind his stores," she says (2d,
JJ. HO).

A.H. McCroskg Thinks the erection of the proposed strnc·
tores in Block 5 would cut values of properties in Va. :aeights
from !/3rd to 1/2 in value over a period of time .(p. 98). His
1·easons for objecting are:
, ·
· '
"I think according to our deeds we have that we all bought
with the understanding there would be nothing but residences
out there,· and if we let this start it will tear up the thing we
1mve all worked for and built up, and filling stations and suclt
things will be on the highway all the way througb, is what it
is heading for" (p. 99). Asked if Block 5 is vis.
· page 395 ~ ible from his house, answered "No, sir, but it is
.
still iu Virginia Heights" (p; 102).
Mrs. Ada Oniar Fortner & husband own Lots 4 & 5 in
Block 11 as shown on l\Iap 4 {p. 110). It is the third house
above the proposed super market and about 350 feet from it
(p. 110). It was their understanding that it was restricted
and they thougllt they were getting what they wanted (p.
110). They bought on reliance it was a restricted residential
section (p. 111)-she doesn't care about living around places
of that kind of business & does not think it would be good for
the neighborhood (.p. 112)-Two houses beside her, knocks
off her view, to some extent, of the proposed shopping center
(p. 118).

Mr.,;. Su..i;ie A.mi Bowers
Owns Lot 9 of Block 9, Map 4 (p. 119).
·
Her husband and herself did not want a place of busine~s
around them. The proposed business would face them (p.
120)-Mr. Shipley told them of the restrictions-She is right
back of the super market. The highway would be obstructed
from her view. (121). The building of the proposed struc·
tores would cheapen their homes out there (p. 121-2).

E. K. Everett
Va. Heights being a restricted area was the primary purpose for buying out there. He relied upon the restrictive
covenants (p. 127). His home is two blocks from the proposed structures (p. 131).
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page 396

~

Mrs. Adclie W. Everett

Her deed said it was absolutely restricted territory & the proposed structures would depreciate property
values (p. 138).
She cannot see Block 5 from her house (p. 141).
She is two or three blocks from Block 5 (p. 141).

Theodore E. Long
His reason for buying was that it was a restiicted area &
"you wouldn't be across the street from a filling station or
any other busiliess·establishment" (p. 147).
·
The restrictio1is were a consideration for buying out tllere
(p.147).
He does not Wft,nt defendants to build the. proposed structures on Block 5: It would depreciate property & cost llim
a lot of money.
He would say he is four blocks from Block 5.
.
He is of opinion that the proposed shopping center would
not only damage him brit eve1·y other lot owner in Va. Heights
(p. 149).
.
J. H. Routh.

His lot is 8 Block 10, Map 4 (p.. 151).
The restriction13 were explained to him.
He thinks the proposed buildings would decrease the valuation of property in general. (P. 153.)
After -the structures are built you can't tell what will happen. A Filling Station might be built on lots right in front
of him. (P. 154.)
He is about 2 blocks from Block 5. Cannot see
Block 5 from his place (pp. 155, p. 156}.
·
A grocery store o~ Block 5 would disturb the
valuation of bis property he thinks (p. 156).
.

page 397

~

0. T. Powell
Owns lots 7 & 8 & 17 & 18 in Block 3.
House on lots 7 & 8 (p. 159). ·
He bought because he felt the property would enhance in
value with these restrictions.
He does not think the proposed buildings would affect his
property (p. 164 & p. 167)-But,it is hard to tell if this business is started where it will end or who will acquire the property in the future (p. 164)~The development has progressed
faster than he thought it would (p. 165).
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The restrictions & g1·owth of the city have contributed to thi~
(p. 166).

J. H. Williamson thinks the proposed buildings would decrease the value of property in Virginia Heights (p. 171-2)
Block 5 is pretty well separated from the major P(?rtion of :Va.
Heights by wooded hills (p. 172-3).
The shopping center if operated in a genteel & legal manner
would be an advantage to him but he can't speak for the others
(p. 173). A few lines lower he seems to say otherwise (p;
173).
He cannot see Block 5 from-his house (p. 174).
If the proposed buildings are as nice as. the Antique Shop
he wouldn't think they would depreciate the value of other
properties (p. li5).
·
page 398 ~ Ronal,d F, Scott works for the State Pl~g
Commission of Tennessee. (Dep. 12-2-47, p. 54)It is quite an accepted practice to provide neighborhood shopping areas for the convenience of residents (p. 55). Thinks
the usual concept is that a shopping center may be considered
slightly detrimental to property immediat.ely adjoining it-.
"Naturally, however, it 'is of a service and a convenience to
the entire neighborhood" (p. 56)-Considering the area as
a whole, tbe residential neighborhood as a ~hole, the proposed development ( of Block 5) would be a convenience· to
the residents (p. 57), but would be de.trimental to property
values adjacent to the shopping center (p. 57).
He thinks it is probably true that any. group of shops that
would cater to a large volume of outside trade would no longer
be a neighporhood shopping center (p. 60).
1llelvin C. Cash owns lot 2 sec. B (p. 74) Thinks the Shopping C~nter would be nn asset to his property ( p. 75) and to
Virginia Heights as a whole (p. 7(j) His deea has the restrictions.
C. B. Kearfoot, architect of 40 yrs. experience in Bristol:·
Can't see how the shopping center would be detrimental
to the residents (p. 97).
.
It is considered good plnnning to have neighborhood shop:
ping centers (J?, 102).
.
Jim Dougherty, Jr. Real Estate Broker, is of opinion that
the Shopping Center would not depreciate values
page 399 ~ iu Va. Heights from the two ridges on up into Va.
·
·
Heights proper (p. 105).

Robert L. Shipley, 23 yrs. old, real estate salesman for
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Shipley Land Co., son of defendants, Mr. & Mrs. Shipley,
thinks the Shopping Center would be an advantage to the
property & resiclents of Va. Heights. The Shopping Center
is not in view from 75 per cent of the property of Va. Heights.
The majority of the property you can see it from is still owned
by:Mrs. Shipley (p. 111).
Charles J. Lowry, occupation, real estate, is of opinion that
the locality of proposed shopping center· is not desirable for
residence property (p. 121). Thinks the shopping center
W:Ould not affect values, in general, in V ~- Heights. Some
doubt as to House Marked "B" Ex. 6.
W. M. Horner, Jr. lives on Meadow Drive & owns his property in Va. Heigl1ts, does not think the Shopping Center will
damage his propedy (pp. 125-6) & would be an asset to residents of Va. Heights, as a whole (p. 127 & p. 128).
c~ T. llfa.ples, owns property in Va. Heights-Proposed
Shopping Center is directly in front of his house ("F", Ex.
6)-Does not think it would hurt the value of his property if
constructed as proposed & a nice building. Thinks it would
be a convenience ( p. 135).
E. G. Richardson., 63, joint agt. of N. & W. & So.
page 400 ~ Rys. in Bristol owns pi·operty in Va. Heights.
.
. Thinks the shopping center would be an asset to
Va. Heights, as a whole, if developed in line as proposed (p.
140) .
. .. Guy B. Arnold, V-H & Trust Officer Dom. Natl. Bank, experienced in appraisal of real estate, Been doing so for 12 or
15 y,rs-:-(p. 147-8) thinks the might object to shopping center
if 4e lived right across the road in front of it, but thinks the
shopping- center would be beneficial to property in the vicinity
(p. 146).
Mrs~ Hubert Martin' ;Lives at 31 Virginia Drive, about a Block from the shopping
ce~t~r (p. 155-6).
,
Thinks the shopping center will be of some benefit & help
.to residents of Va. Heights. She,does not object to it (p. 156).
Likes the idea of drug store & grocery store right close
(p. 158).

Jam.es TV. Flannagan
·Lives on Oakview Drive.
Feels like if the proposed building goes through it will be
an advantage (p. 159).
.
There is, one h?use over there where a filling station would
· probably be detrimental to it (p. 161). ·

I

I

I
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James JV • .Anderson
.
Owns property in Va. Heights about 4 blocks·
page 401 ~ from Shopping Center which he believes will be a
benefit to him & that the type of building will im.:
prove things down there (p. 163).
Charles R.Mason, Gen. Mgr. Bristol Div. of Monroe PlantO,vns property in Va. Heights on top of the Mountain from
,which he can see Shopping Center & look right down on top
of it (pp. 164-5). Of the Shopping Center he says:
"In my opinion it should enhance the value of the.property.
I believe it should enhance the value of my property and the
rest of the property in the whole general area provided the
general design and idea of operation are carried out as they
lmve been planned, and to a large extent shown on that drawing there" (p. 165 )-proceeds tlien to state in detail, the
reason for his opinion (p. 165-6).
, He thinks (the Shop_ping 9enter) is an excellent busipess
-comer and, conversely, that 1t· would be a very poor place to
live. Asked: "Suppose it is a :filling station, open at night,
and caters to the big trucks and traffic and things of that sort,
do you think that would add to the community?" and an~wered:
"·If it were going to cater to tourist traffic, or all night truck
driving traffic, I would object, however, I am advised it would
not be used for that purpose, and I respect the integrity of
the man who gave me that promise.'' But he said he had
no legal assurance that would be carried out (p. 170).
Graha1n Gibson, lives on Meadow Drive, the second house
below. Eastman's on the left as you go out, about 300 yds.
from the proposed shopping center which in his
page 402 } opinion will be of value to the Virginia Heights
section (p. 172).
Compl 's. by counsel objected to any evidence being introduced by defendants (p. 4) and at the conclusion thereof
moved to strike it out (p. 173).
Generally, I think, the remedy invoked for breach of contract or covenant is an action at law for damages occasioned
by the breach, unless the damage is irreparable, or cannot
adequately be compensated in money, or unless there is some
peculiar equity which a court of law is without jurisdiction
to recognize and enforce.
·
But the remedy usually invoked for the violation of BUILDING RESTRICTIONS shielded with RESTRICTIVE COVE-
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NANTS in conveyances of property is by injunction in a
court of equity.
·
There have been ·numerous cases IN VIRGINIA in which
injunctions-sometimes MANDATORY have been granted to
prevent the violation of Restrictive Covenants in regard to .
the charactei: of buildings permitted or prohibited in deeds
of conveyaIIc~· · But I think it will be found that in every such
case the complainants property was immediately, materially,
certainly and adversely effected. In none of those cases will
it be found, ! ..think, that there was any ambiguity or uncertainty in the meaning or purpose of the violated restrictin!'
covenant.
page 403

~

In Spilling v. Hutclzinson, 111 Va. 179,

Hutchinson conveyed to Spilling by deed containing certain
Restrictive Covenants~-.Spilling in violation of the covenants
erected a building & projected a bow window beyond the building line. A mandatory injunction was awarded prohibiting
the encroachment & ordering an abatement of the structure.
There was no ambiguity or uncertainty in the meaning or
purpose of the covenant which both Spilling & Hutchinson
were immediate parties to.
In this case the court pointed out that the injunction was
equivalent. to specific performance of a negative bargain which
·
'
the parties had made.
In Ettericlc v. Leght Real Estate Co., 130 Va. 224, 1070 I~.
735, the Real Est. Co. sold to Etterich a lot by deed with a
covenant that no apartment house should be built thereon.
Etterich built a "two-family" house. Parol evidence was admitted to show what the parties had in mind by the term
· "Apartment house "-The Court held that the house was au
Apartment House and enjoined Etterich from proceeding witli
its erection. Both the Real Estate Co. and Ettelich were
immediate parties to the deed containing the restrictive covenant.
In Virginia Ry. Co. v. .A.vis, 124 :Va. 711,
{Judge Kelly)
Avis conveyed to the Ry. Co. two small tracts of land-The
deed provided that "The above granted land is to be used for
depot purposes and facilities connected therewith. The Ry.
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Company leased a portion of one of the tracts
page 403-A } to Henry Darden, by a contract that could be
cancelled at any time, and Darden erected thereon a warehouse, storehouse, shed ·and cotton gin and used
them for his personal benefit and profit.
A vis filed bill against Ry. and Dard.en to enjoin use of the
property otherwise than for depot purposes and facilities and
to have the court declare that the land had reverted to Avis.
The court enjoined the Ry. & Darden from using the land
for purposes other than depot and facilities connected there~&
.
page 404 }

(Note that it does not declare that the land had
reverted to A vis.)
·

The Ry. & Avis were both immediate parties to the deed,
and as the Ry. Co. could cancel its lease at any time & I do
not see that the decree imposed any particular hardship .on
the Ry.
·
The court said (p. 718) "It is well settled that where the
grantor has clearly restricted the use of the land granted-;
and the restriction itself is not illegal, the covenant creates a
trust which, in, a proper case (underscoring mine) courts of
equity will enforce by means of an injunction against an in·
consistent use.''

In Cliea.tham v. Taylor, 148 Va. 26, 138 S. E. 545,
(Judge Burks)

,;·

Rivermont Co. owned 2,000 acres in Campbell County ~d~
joining Lynchburg. To connect with Lynchburg it built ~
expensive viaduct. It surveyed its property & laid out lot~
blocks, streets & alleys. It constructed an avenue called
RIVERMONT 80 ft. wide and extending for 3 miles from
Northern end of the viaduct. The property was taken into the
City of Lynchburg & became the principal residential part
of the city. The Board of Directors of Rivermont Co. passed
a Resolution that the building line on a certain part of Rivermont A venue & should be 20 feet from the line of said avenue
and no house should be erected nearer to said street than said
line & all contracts for & conveyances of lots on that part of
Rivermont Ave. should cont~iri covenants providing for such
·
structures.

the
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Cheatham acquired. title to 2 lots on that part of
Rivermont Ave. within the restricted area.
Taylor & others acquired title to three lots on the opposite
side of the Avenue also within the restricted area. The Rivermont Co. was the common source of title of Cheatham & of
Taylor & others and each of their deeds contained restrictive
covenants cm~odying the Resolution above mentioned.
There was no contract or deed immediately between
Cheatham on one side & Taylor & others on the other side.
. Cheatham built a dwelling & drug store on his lots, both
20 feet from Riverrnont Ave; Later he added 15 feet to the
Drug Store ,thus bringing it within 5 feet of the Avenue.
When Taylor & others heard this they notified Cheatham
that if he persisted in his purpose they would ask for an injunction-He did persist and they brought suit to enjoin him
from proceeding, & to require him to tear down & remove
what he had construed within said 20 feet. The trial court
granted the MANDATORY INJUNCTION requiring Cheatham to tear down & remove the structure or so much thereof
as was within the 20 feet.
Cheatham appealed-The Supreme Court of Appeals wrote
ah enlightening opinion on the subject of Restrictive Covenants & refused the Appeal. l·nter alia, the court said, after
an exhaustic review of the authorities,
"From the authorities cited, and others along that line
it appears that equity will enforce restrictive covepage 406 ~. nan ts against takers .with notice of the servient
tenement;_ that privity is not necessary to entitle
the injured party to sue; that the proper method to p1·otect
and enforce the covenant is by injunction; that the right to
enjoin is not dependent upon the existence of a right of action
at law; that the right of a third person to the protection of
the povenant is an equitable right by wl1atever named called;
an~ that the determination of the person who is entitled to sue
is dependent on the intention of the parties to the covenant,
as diRclosed by the language of the covenant and the facts
and cfrcmnstances surrounding its execut·imi." (Underscoring
mine.)
Continuing, the court said:
A n)njunction in this class of cases is addressed to the conscience of the court, and will not be granted where it would be
unfair and inequitable to do so, as ·where a residential section
has become a business section and the enforcement of the cove-
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11ant would be- of little benefit to the eovenantee but cause
serious pecuniary loss to the covenantor or his assigns, nor
whei·c it is contrary to public policy, as an undue restraint of
trade. The coiltract to be enforceable must be reasonable.
(138 S. E., p. 549.)

( J udgci Prentis)

In Clarke v. Miller, 149 Va. 251, 141 S. E. 141, it was held
that the restrictive covenants ran with the land & they were
enforced by injunction. The court said, however, that no two
cases present precisely similar facts and observed
page 407 } that in Stevenson v. Spivey, 132 Va. 115, an injunction was denied.
( J udgc Holt)

.

In Deitrick v. Leadbetter, 175 Va. 170, 1Ir~. Dietrick was
enjoined from using her home in Ginter Park, Richmond, Va;
.us a tourist home contrary to a covenant that it should not
be use<l except for Residential purposes. She admitted that
it was ber intention to buv it as a tourist home & not as a
private residence.
Said the court:
"It was the purpose of the land company to have this remain an attractive residential section. These plaintiffs arc
naturally interested in their own community, particularly in
the block i.n which they live and immediately in lots adjoining
their homes as well as in the business done there. They have
n certain academic interest in the observation of all restrictions, but that is all. We need not undertake to discuss conditions far away, although in the same development, for they
arc of little immediate importance.
'The distant Trojans never injured me'" (p. 174).
0

0

3

"There are no Virginia cases directly in point, but
from their examination this much can be safelv said: whenever land is developed under a general scheme, reasonable
restrictive covenants which appear in deeds to all lots sold
a 1·c enforceable alike by the vendor and by the vendees and
by their successors in title" (p. 175).
page 408
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"The fact that the owner of property does not
complain of the violation ofa restriction by another
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or other owners against whom he is, or at least was, entitled
.to have the restriction enforced, which violation does not materially affect him in the enjoyment of the property, does not
preclude him from enforcing the restriction against an owner
whose violation of it does materially affect him" (p. 176).
•'
0

e

* As to· changed conditions the court said~

'' This is a fair statement of the rule which should govern
. us in such" a case: 'No hard and fast rule can be laid down
as to when changed conditions have defeated the purpose of
restrictions, but it can be safely asserted the changes must
be so· radical as practically to destroy the essential objects and
purposes of the agreement" (p. 177).
Judge Browning

In Re'l'llli v. Whitehurst, 181 Va. 360, -Mrs. \Vhitehnrst was
enjoined from converting her house on Lot 15, Block 4, in
"Ubermeer" Addition to Virginia Beach, Va. into a "double
house" contrm·y to a restrictive covenant.
The court said not all of '' Ubermeer'' as platted was so
developed and improved and disposed of as to compose a
· highly restricted residential area-Not all of it would lend
itself to such amplification" (p. 364). e e * "1Ve think the restriction, as limited by the declaration of intention as to time
of effectiveness, are reasonable in their scope and they form
a general plan for the purpose of the maintenance of property
values in the specific area'' etc.
page 409 ~ · (Judge Kelly) .
In Stevenson v. Spivey, 132 ,Va. 115, Injunction was refused.
The court said,
"Courts of Equity will enforce restrictive covenants in
conveyances of real estate where the intention of the parties
is clear in creating them, and the restrictions are reasonable.
But they are not favored, and will not be aided or extended
by implication" (p. 119).
·
"The burden rests upon the person relying on such a covenant to bring himself within its. terms. These principles apply
with especial force to persons who are not parties to the instrument containing the restriction.''
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In the deed from Elizabeth S. Reed to Elmer Shipley it is
. provided that ''The foregoing conditions and building restrictions are to be embraced in all deeds made by said second
party to platted lots in said Read Farm Addition." · · : '·
· In deed from Garland II. Shipley & wife to Margaret V.
Shipley it is provided that
.. · : ·

'' It is further understood that this conveyance is made sub"ject to .the conditions and building restrictions as set forth ·
in all recorded deeds to platted lots in said Virginia Heights
Addition." ·
·
·
No grantee of a lot or lots in Block 5 is complaining of
any violation of any of the building restrictions. ·
page 410 ~ The lengthy consideration of Virginia cases for.. bids a discussion of the able briefs filed by counsel
for both parties, but I may say that I think the cases cited by
defendants fully support tJie conclusions I am about to state-&
are possibly even more directly in point than any Virginia ~ase
I have seen.
This court cannot say from this record that it was ever certainly & de.finitely intended that Block 5 should never be used,
in the period of 20 years, for anything but residences under
:r
any circumstances or conditions.
There is conflict in the evidence as to whether complainants
or any of them have sustained damage by reason of the vio.:
lation of any of said restrictive covenants, if there has b~~l'l
any violation thereof by defendants-If there has been any
such damage i.t is such as can be fairly compensated in a
pecuniary way.
If the said covenants were ever reasonable as to Block 5
it would be unreasonable now to strictly enforce them because of changed conditions brought about by no act of the
defendants & without their connivance.
If the covenants at the beginning were not in restraint";of
trade & a bar to progress, particularly to the progress of
the City of Bristol, they have become so now by reason ·of
natural events and the aforesaid changed conditions for which
the defendants are not responsible.
·
No substantial benefit will accrue to complai.n:page 411 ~ ants by the issuance of the injunction for in about
six years the defendan'ts will be free to use Block 5
for business purposes, & possibly in a much mqre harmful
way than is now contemplated can be considered ·harmful. On
the other hand, an injunction might prevent defendants from
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doing anything with Block 5 for six years entailing heavy expense & losses upon them & would for the time being practically nullify the ordinances of Bristol applicable. to that
block.
The decision in this case will apply to this case & this case
alone & is not to be considered as an adjudication of any
other suit or action that may hereafter be brought by Compt's.
or any of them, or any one else.
· The injunction must be refused & the Bill dismisse"d, but
without prejudice to the Compt's or any of them to bring an
a~tion at law to recover damages alleged to have been sustained by reason of tho alleged breach of any of said restrictive covenants.
· And without prejudice to Compts. or any of them to come
into equity, if so ad,•ised, to restrain defendants or their successors in title, during the remaining life of said covenants,
from any material departure from the plans & purposes of the
development of Block 5 as outlined in defendants answer,
exhibits & evidence in this case. ·
The Compts., however, had a right to be considpuge 412 ~ ercd-they had no ways to present their views ex.
cept by coming into Court except by an action at
low or in the way that is usual in cases of violation or supposed violation of restrictive covenants. The defendants acts
made it n_ecessary for Comp ts. to do so.
:· Although I think it would be inequitable to grant the injunction, I also think it would be inequitable to tax complainants with the costs. The Defendants therefore should pay
the costs of this proceeding.
page 413 ~

STIPULATION.
Filed February 10, 1948.

It is stipulated that the following exhibits to the depositions
taken for the complainants and the defendants shall not be
c~pied in th~ transcript of the record but shall be sent up as
3riginal exhibits for use in the Supreme Court of Appeals.
Ii,or the Complainants:
R. K. EVERET.T:
Exhibit "A ",-Photograph of Filling Station.

For the Defendants:
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EXHIBIT TO ANSWER-Architect's Prospectus of· Shopping Center.

E. R. SHIPLEY: Exhibit No. 1-Picture of Shopping Center site.
Exhibit No. 2-Picture of Shopping Center site.
Exhibit No. 3-Map No. 4-Replat of Virginia Hgts.
Exhibit No. 4---Pamphlet of Eastman Home.
Exhibit No. 5-Petition for Shopping Center.
Exhibit No. 6-Picture Monroe Plant and Shopping Center.
Exhibit No. 7-Picture of Dutton Property.
Exhibit No. 8-Deed to Elton B. Dutton.
Exhibit No. 9-Letter from S. T. Bowman, C. of R.
Exl1ibit No. 10-Colored Map of Virginia Heights.
Exhibit No. 11-Deed to Monroe Calculating Mch. Co.
Exhibit No. 12-R. C. Stoots deed to McEvoy.
C. B. KEARFOTT:

Exhibit No.1-Zoning Ordinance of the City of Bristol, Virginia.
Exhibit No. 2-Minutes of June 27, 1946, from Minute Book
·
14, page 153, amending Zoning Ordinance.
:MINUTES of March 11, 1947, Minute Book 14, page 202, for
extension and opening of Valley Drive.
WM. H. WOODARD,
Of Counsel for Complainantc.
T. C. PHILLIPS,
Of Counsel for Defendants, Margaret V. and
E. R. Shipley.
page 414
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CLERK'S CERTIFICATE.

State of ,Virginia,
City of Bristol, To-wit:
I, Bertha R. Drinkard, Clerk of the Circuit Court for the
City of Bristol, in the State of Virginia, do certify that the
foregoing is a true transcript of the record in the Chancery
Cause pending in said Court under the style of F. C. Ault,
et al., Complainants v. Margaret V. Shipley, et al., defendants; and I further certify that notice of application for this
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transcript was duly given to Counsel fur the Defendants, as required by law.
Given under my hand this 10 day of February; 1948. ·

..

BERTHA R. DRINKARD,
Clerk Circuit Court for the City of
Bristol, "Virginia•

Total cost.pf transcript, $12.50.
'

A copy, teste:

.'.

BERTHA R. DRINKARD, Clerk.

A Copy-Teste:
M. B. WATTS, C. C.
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