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Record No. 3774
In the
Supre1ne Court of Appeals of Virginia
at Richmond

W.W. RICHARDSON
v.

COMMONWEALTH OF VIRGINIA
FRO~l 'l'JH~ ClR('!t'IT COlJR1' OF CHARLOTTE COUNTY, \'lRGlNJA.

RULE 5 :12-BRIEFS.
§5. Ku1\rnEtt oi: CoPTES, rr wcnty-five copies of ClH'h brief shall
be filed with I he clerk of the Court, and at least three copies
mnilc,l or deliv0red to opposing counsel on or before the day
on which the brief is filed.
§G. Snm AND T \"PB. Briefs shull be nine inches in length and
::;ix irn·hC!i; in widt Ii, so as to conform in dimens ions to the
prinkd rN•ord, urn! sl1all be printed in f.ypl' not less in size, as
to height and width, than the type in which the record is
prin ted. 'J'l1e l'l'<'<>rtl number of the case mid the nmnes and
adtlrcssos of connscl submitting the brief shall be pri nted on
the fro nt cover.
Trrs, Clerk.
M. B.

,v.A

Court opens at 9 :30 a. m.; Adjourns at 1 :00 p. m.

RULE 5 :12-BRIEFS
~l. Form and Contmta of Appellant's Brief. The ci,i, ning brief of appdlant shall
contain:
(a) A subjl'ct indl·x and table of citatiom, with ca~cs alr,habctically arrangtd. The
citation oi Virginia cases ~hall be to the ol1i cial \'irgmm l{cpor;s and, in addition,
may refer to other reports containing such cascs.
(b) A 1,ricf statemeut of the material proceedings in the l,lwcr court, the errors
assigned, and the questions involved in the appeal.
(c) A clc:ar and concise statcmcnt of the facts, with references to the pages of
the prin ted record when there is any possibility that the other side may question t he
statement. When the facts are in dispute the brief shall so state.
(d) \'Vith respect to each assignment of error r«lied on, the principles of law, the
argument and lhc authorities shall be stated in one pl:ice and not scat tered through
the brirf.
(e) The signatur<' of at least one attorney practicing in this Court, and his address.
§2. Form and Contents of Appellee's Brief. The brief for the appellce shall contain:
(a) A i;uhjt·Ct index and taule oi citations with cases alphabetically arranged. Cit:itions of Vir;,:mia ca;;es must reicr to the Virgmia Reports and, in addition, may r efer
to other repon,; con1ain111g such cases.
(bJ A statement oi the case and of the point~ in\'c-h-cd, if the appellee disagrees
with the statuncnt of appellant.
(c) A stalemcnt of the facts which are necessary to correct or amplify the statement in appellant's l>rid in ~o far as it is deemed errom.-ous or inadequate, with appropriate n:ft:renc,r•!> to the.: pages oi the record.
(rl) Argumc111 in support oi the position of appl"l lec.
The brici shall be signed l>y at least one auorncy practicing in this Court, gi\'ing
his adclresi:.
§3. Reply Brief. The reply urief (if any) of the appellant shall contain all the
authori ties rclicd 011 by him not referred to in hi~ opening brief. In other respects
it shall co11form to the requirements for appcllec's brief.
!H. T ime of Filing. As soon as the estimated cost of pr inti11g th e record is paid
b,· the appellan t, lite clerk shall forthwith proceed to have pri11ted a sufficient nu mb~ r
of copic5 oi the record or the dc~ignatcd parts. llpnn rtcl'ipt of the printed copies
or of the rnb,titnted copie, allowed in lieu or printed co11ics under Rule 5:2, the
clerk shall forthwith mark the filing date on each copy and transmit three copies of
the printed n·co rd to carh co1111sd oi record, or notify each counsel of record of the
filing date of the substituted copies.
(a) T he openini,: brief of the appdlant ,;hall be filed in the clerk's office within
twenty-one day~ aitt-r the date the printed co11ics of the record, or the substituted
copies allowed under Ruic 5 :.?, are filed in the dcrk's office. The brief oi the appelll'e shall be fi led in the clerk's office not less than twen ty-one days, and the rep ly
brief of the appellan t not less than two days, beiore the first <lay of :he session at
which the case is tC' br heard.
(b) Un less the appellant's brief is filcrl at ll'ast forty-two days before the beginning of t he next s,·s~ion of the Court. t he ca~c. in th l' absence of stipulation of
counsel, will 1101 be callccl at that session of the Court; provided, however, that a
crimina l case may be c:illcd a t the 11ext session if the Commonwtalth's brief is filed at
least fonrtecn clays prior to the calling of the case, in which 1·\'ent the reply brief for
the appellant shall Ul' filed not later than the tl ay bdore the ~asc i$ called. T his paragraph does not extend the time allowed by paragraph (a) ahove for the fil ing of the
appellan t' ~ brief.
(c) Counsel for opposing parties may file with the clerk a written stipulation
changing the time £or filing briefs in any case; provided, bowtver , that all briefs
must he fi led not later than the day before "uc:h case is to be heard.
~5. N umber of Copies. Twent;·-fivt- copies of each brief shall he filed with the
clerk oi the C"o,1rt, and at lca,;t three copies mailed or delh·ered to opposing counsel on
or before ,h,. day on which the briei is fi led.
§6. Size and Type. Brief~ ,hall be nine inches in length and six inches in ,vii.Ith,
so as to coniorm in dimensions to the printed record, and shall he printed in type not
less in size. as to height and width. than the type in which the record is printed. The
record number of the case and the names and addresses of counsel subm itting t he brief
shall be printed on t he front cover.
§7. Effect of Noncompliance. ff neither party has filed a br ief in compliance with
the requiremrnts of this rule, the Court ,,rill not hear oral argument. If one party has
but the other has not filed such a brief, the party in default will not be heard orally.
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VIRGINIA:
In the Clerk's Office of the Supreme Court of Appeals. at
Richmond on the 25th clay of August, 1950.

,v. ,v. RICHARDSON,

Plaintiff in Error,

against
COl\I:MONWEALTH OF VIRGINIA,

Defendant in Error.
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RECORD
Commonwealth of Virginia
County of Charlotte., To-wit:
In the Circuit Court of snicl County.
The Gmncl ,Jurors of the Conunonwealth of Virginia, in
and for the body of the County of Charlotte, and now attending upon said Conrt at its ,Janun ry Term, 1950, upon the.ir oaths clo present that \V. \V. Richnrclson ]1eretoforc, to-wit,
on the 16th clay of .Jamu11·y, 1950, in the County of Charlotte,
Virginia, feloniously nnd unlawfull~· did kill and slay one
J. E. Seay, against the peaee and dignity of the Commonwealth of Virginia.
Upon the evidence of:
,J. l\I. Nichol~.
Berkley Griles
Monroe Hal'ChCarson Toomi>s
Howard Bul'ks
w·e the .Jury find \r. \V. R.ichanlson guilty and fix his
punishment at $500.00 J?i\'e Hundl'ed Dollars fine.
H.E.CLAYBROOK
(Foreman)
page 2 ~

1.

The Court instructs the jul'y that involuntary uumslaughtcr is the unlawful killing of a human being without malice,
exp,·css or implied, nnd without intent to kill or inflict the
injury cnusing death, committed nreidentally in the commission of some unlawful net not felonious, or in the improper
perfomurnce of a lawful net. The Court, the refore, instructs
the jury that if they believe from the evidence in this case,
beyond n reasonable <loubt, that on the 16th dny of ,January,
1950, within the County of Charlotte, Virginia, the nccused,
\V. '\V, Richardson, operated a motor vehicle in a negligent
manner, which amountl'd to culpable negligence 01· gross negligence, which is an nnlnwful act, without any intent of in-
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juring J. E. Seay, and without any maliec, express or implied, and that the said J. E. Seay ,vas injured by the said
motor vehicle while being so operated by said W. W. Richardson, and that by reason thereof was killed, then the jury
should find the accused guilty of involuntary manslaughter,
as cbarged in the indictment, and fix his punishment as set
out in another instmction.
Given.

J. \V. F.
. Exception.
page 3 ~

3.

The Court instructs the jury that if you ~hall believe from
the evidence in this case, beyond a reasonable doubt, that at
the time and place of the accident mentioned in the eviclenec
in this case, that the ai::cused, ,v. ,v. Rieluudson, was recklessly, negligently and carelessly driving a truck, and that
such 1·ecklessness, negligence and carelessness was so gross
and culpable as to indicate n eallous disregard of human life
and of the probable consequ<.'nces of his act, and resulted in
the death of the deceased, J. K Seay, then rou shall find the
accused guilty of involuntary manslaughter as charged in
the indictment.
Given.

J. vV. F.

5.
The Court instructs the jury that culpable or gross negligence is that negligence which indicates a eallous disregard
of human life and of the prohnhlc coni,cqucnces of his act.
Given.

J. \V. F.

6.

~

. ,y/ .

The Court instructs the jmy thnt if th<.'~· holiovt' from the
evidence in this cnsc, beyond a reasonable doubt, that the
accused is guilty of involunta~·y manslnughter, ns charged in

,;rf a~gi,

b,
"cl:

tJ10:

( ~• •:,~i!(i::.:··
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the indictment, they shall fix his punishment by confinement
in the penitentiary for a period of _not l~ss than on~ year nor
more than five years; or, in the discretion of the Jury, by. a
fine not exceeding Oll<' thousand dollars. or confinement m
jail not exceeding one ~·ear, either or both.
Given.
page 4 ~

J.

,v. F.

A.

The court instructs the jury thnt the burden is on the Commonwealth to JH'OYe the guilt of the accused beyond all reasonable doubt, and if the jury helie,·e that the Commonwealth
bas failed in this proof, they should find accused not guilty.
Given.

J. W. F.
B.

The court instructs the jury that the accused i8 presumed
to be innocent, and that this presumption continues throughout the progress of the trial.
Oiven.
page 5 ~

E.

The court instructs the jury that if they believe from the
evidence that the accused saw the decedent walking along the
shoulder of the highway, about two and one-half feet from
the edge of the concrete, and that there was nothing in the
conduct of the decedl'11t to iuclicnte to the accusPcl that the
decedent was unaware of the approach of the truck driven by
tho accused; thnt he sounded the horn of his h'uck before attempting to pass the truck i11 front, proceeding in the same
direction, they should find the accused Hot guilty, provided
you further believe thnt the accused did not encroach upon
the shoulder of the road with the wheels of his vehicle for a
distance ,vhich would imlicnte that he wns opcratiuµ; the vehicle with culpable di~t·egnrd for the life m1d limb of the deceased.
Given.

J. W. F.

"\V. ,v. Richardson v. Commonwealth
page 6 ~
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C.

The court instructs the jury that if they believe from. the
evidence that the accused saw the decedent walking along the
.shoulder of the highway and off the hard imrfaced part of
the hig·l1way; that there was nothing in the conduct of th.e
decedent to indicate· to the accused that the decedent was unaware of the approach of the truck driven by the accused ;
that he sounded the horn of his truck before attempting to
pass the truck in front, proceeding· in the same direction, and
that he had no reason to think that the decedent was unconscious of the approach of the truck driven by the accused,
they should find the accused not guilty.
Refused.

J.

,v. F.

Exception.

D.
The court instructs the jury tlrn.t the paved surface of the
highways is intended primarily for the traffic of vehicles, and
that it is the duty of pedestrians to give way to such traffic
and to walk far enoug·h from the pnved surface to avoid the
possibility of being struck by any part of such vehicles, and
if the jury believe from the evicll'nce that the at•cu~ed failed
to exercise such care for his own safety, tlwy should find the
accused not guilty.
Refused.

J. "\Y. F.
Exception.
page 7 ~

Circuit Court of the County of Cha1fotte on Tuesday, the 28th dny of l\Iarch in the yenr of our Lord
One Thousand Nine Hundred and Fiftv and in the 174th year
of the Commonwealth.
•
·
Commonwealth of Virginia

v.

,v. ,v. Richardson

,,"-,!';·· •'.1'.,.,

!
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FELONY.
"'· W. Richar<lso11, \\'ho stands indicted for a felony, towit, for involuntary manslaughte1·, this clay appeared in Court
and being thereof n rraigued, plead not guilty to the said indictment and of this he puts himself upon the country and
the Attorney for the Commonwealth likewise doth the like;
then came a jury, to-wit, J. ,v. Brandon, J W. Shorter, J. A.
Tuck, W. T. Estes, Wyatt Venable, ,v. D. Jordan, Howard
L. Morris, H. E. Claybrook, D. M. Howerton, A. B. Hunter,
Jr., R. T. Dunnavant, and Dabney Smith, who were selected,
impanele<l and sworn the truth to speak upon the issue
joined, and after henring; the c,·idence infroduced by tho Commonwealth, the defendant, by his attorney, moved the Court
to strike the evidence introclueecl by the Commonwealth,
which motion the Court overruled, to which the defendant
excepted. Whereupon the jury, after hearing tho rest of the
testimony, retired to their room to consult of their verdict
and after some time returned into Court with a verdict in
these words, ,Ve, the jury find ,Y. ,v. Richard~ou guilty ancl
fix his punishment at $500.00 fine. ·whereupon the defendant,
hy his attomey, moved the Court to i;et aside tho verdict of
the jury on the ground tlmt the ,·erclict was contr:iry to the
law and the evidence; on account of the refusal of the Court
t.o grant instmctions C and D offered by the defendant, and
on account of the Court ~rantin~ certnin instructions for the
Commonwealth, which motion the Court tak~s time to consider and doth continue this case to the l\lay T<'rm next of
this Court.
A copy
Teste

H. B. CHERMSIDE, Clerk
Entered in Common Law Order Book No. 15, page 301.
page 8 ~ Virginia.

In the Circuit Court of Charlotte County.
Commonwealth of Vil'ginia, Plaintiff

v.

W.

·w. Richardson, Defendant
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GROUNDS OF MOTION TO SET ASIDE VERDICT OF
JURY.
The defendant moved to set aside the verdict of the jury
~nd that judgment be entered for the defendant on the following grounds:·
(1) The verdict of the jury is contrary to the law and the
evidence.
(2) The court erred in giving Instruction 1, on the ground
that it does not properly state the law applicable to. this case,
that it was not so written as to be understandable to a jm·y,
and that it was prejudicial to the rights of the accused.
(3) That tbe court erred in refusing to give Instruction C
offered by the accused, on tl1e ground that the instructions
contained a proper statement of the law applicable to the
case.
( 4) That the court erred in refusing to give Instrnction D
offered by the accused, on the ground that it correctly stated·
the law applicable to the facts of the case.

Filed May 3., 1~50.

H. B. CHERMSIDE, Clerk
page 9 }

At a Circuit Court of the County of Charlotte the
3rd day of May in the year or our Lord One Thousand Nine Hundred and Fifty and in the li4th year of the
Commonwealth.
Commonwealth of Virginia
W.

"r·v. Richardson

FELONY.
This day came again as well the Attorney for the Commonwealth as the defendant, ,v. ,v. Richnrdson, who appeared in
Court pursuant to his recognizance, and the defendant, by
leave of Court, filed in writing .the grounds of ·his motion to
set aside the ,·erdict of the jury. The defcndnnt likewise, by
bis attomcy, objected to ~Ir. J. Kc'1lt Early assisting the
prosecution in resisting said motion to set aside tbe verdict
of the jury, 011 the ground that l\lr. Early is counsel of record

.

\/
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in a civil suit instituted by the administratrix of J. E. Seay,
deceased, for whose death the defendant was found guilty
by the jury of iuvoluntu_ry manslaught~r, and thereupon Mr.
Early stated he would withdraw ns Assistant to the Commonwealth's Attomey. Thereupon the defendant. hy his attorney, requested thnt ~Ir. Early be sworn and required to s.tate
on oath whether or not he had been employed as counsel for
,J. E. Seny's administratrix at the time of the trial of this
case on the 28tli clay of March last, on which date be assisted
in the prosecution of the defendnnt, without objection being
raised thereto by the defendant, which request and motion
the Court refused, to which action by tho Com'i the defendant, by his attomey, excepted. Thereupon the motion to set
aside the verdict of the jury and grant the defendant a new
trial being fully argued und matmeJy considered by the Court,
the Court is of opinion to and doth overrule said motion, to
which the defendant, by his attorney excepted.
And it being demanded of the defendant if he had anything further to say why senteuc·c should not he pronounced
upon him, aucl nothinµ- further being offered or
page 10 ~ alleged in delay of judgment, it is therefore considered by the Coul't that ·w. \V. Richardson, for
his said offence, do pay unto the Commonwealth of Virginia
for her use the sum of $500.00, together with the costs of his
prosecution, in nccorclance with the verdict of the jury.
·whereupon t11c dcfcndnnt, having signified his intention to
apply to the Supreme Court of Appeals of Virginia for an
appeal from the judgmcut of thi~ Court, on his motion execution of this sentence is suspendod for a period of ninety days.
A copy
Testc

H. B. CHER)ISIDE, Clerk
Entered in Common Luw Ordc1· Book No. 15, p. 305.
pnge 11 ~ Virginia.
In the Circuit Court of Charlotte County.
Commonwealth of Virg'inia, Plaintiff

v.

\V. \V. Richardso1~, Defendant

\

W.
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NOTICE.
To the Honorable Page Morton, Commonwealth's Attorney
of Charlotte County, Charlotte Courthouse, Virginia:
You are hereby notified of our intention to apply for an
appeal to the Supreme Court of Appeals of Virginia, from
the judgment. of the Circuit Court of Charlotte County, ente1·ed in tllis case on l\Iay 3, 1950. The assignments of erro1·
relied upon in this appeal are as follows:
(1) The verdict of the jury is contrary to the law and the
evidence.
(2) The court erred in giving Instruction 1, on the ground
that it does not properly state the law appli('ab!e to this case,
that it was not so written as to be undl'rstandable to a jury,
and that it was prejudicial to tlie rights of the accused.
(3) That the court erred in refusing to give Instruction C
offered by the accused, on the ground that the instruction
contained a proper statement of the lnw applicable to the
case.
(4) That the court erred in refusing to give Instruction D
offered by the accused, on the ground that it correctly stated
the law applicable to the facts of the case.
·

This the 5th day of May, 1950.

IRBY TURNBULL,
Attorney for

,v. ·w. Richardson.

Executed within the County of Charlotte this 9th day of
:May, 1950, by serving a true copy of the above notice on R.
Page Morton, Commonwealth's Attorney of Charlotte
County.

,v.

o. PILLo,v,

Sheriff of Charlotte County.
Filed in the Clerk's Office of the Cii·cuit Court of Charlotte
County the 9 day of May, 1950.
I-I. B. CHER1\1SIDE, Clerk

page 12 } Stnte of Virginia,
County of Charlotte, to-wit:
I, H. B. Cbermside, Clerk of the Circuit Court of Charlotte
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10

County, Virginia, do he1·eby certify that the foregoing are
the original papers in tl1e case of Commonwealth t'. w·. ,v.
Richardson, except the orders of March 28th and May 31·d,
the same being true copies of said orders entered upon the
Common Law Order Book of said Court, no original drafts
of same having been signed or initialed by the Judge of said
Court.
Given under my hand this 1i clay of May, 1950.
H. B. CHERMSIDE, Clerk
Clerk's fee for Record .... $5.00.
page 13 ~ In the Supreme Court of Appeals of Virginia.
At Ricluuond.

·w. "\Y'. Richardson, Plaintiff in Error
V,

Commonwealth of Vit·ginin, Defendant in Error

DESIGNATION OF RECORD TO BE PRINTED.
Counsel for petitioner, ,v. "·· Rid1arclson, designates all
the record in this case to be printed.
'

,v

?\L ALLACE ?\IONCURE, JR.,
IRBY TURNBULL,
Attorneys for
'\V. Richardson.
Copy to:

"r·

HON. J. LINDSEY .AL~IOND, JR.
Attorney General of Virginia
Richmond, Vi rginin
Virginia
In the Cireuit Com·t of Charlotte County.
Charlotte Courthouse, Virginia
l\I urch 28, 1950

Before Judge .Joel Flood.
Commonwealth

v.

W.

,v. Richardson

W. W. Richardson v. Commonwealtl1 of Virginia
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Garlancl Newcomb.

R. Page Morton, Commonwealth's Attorney, J. Kent Early,
Assisting Commonwealth's A ttomey.
Irby Turnbull, Attorney for W.
RicTmrdson.

,v.

Evidence taken by :
Mrs. Sara \V. Nixon
275 Mt. View Avenue
Danville, Virginia
page 1

~

The witness,
GARLAND NE\VCOMB,
being first duly sworn, testified as follows:

DIRECT EXAMINATION.
By l\Ir. :Morton:
Q. You are Mr. Garland Newcomb¥
A. That's 1·ight.
Q. You are in the firm of Moon and Newcomb, Undertakers
in Chase City f
A. That's right.
Q. Did you come to get the body of J. E. Seay on January
16, 19501
A. Yes, sir.
Q. Where did you come to 1
A. Public Fork District Church.
Q. Where did you find llis body 7
A. I would say possibly 100 yards beyond the Ohurch. He
was going towards tbe river. On the right-hand side of the
road going towards Staunton River, possihly 6 feet off the
highway right in the yard of l\fr. Rutledge's house, didn't we?
l\fr. Morton: I don't re('all.

Q. "sras Mr. Seay dP.ad when you got there!
A. Yes, sir.
Q. Can you give us the approximate time you ~ot tharef
A. I believe around 1 :00, or between 12 :00 nnd 1 :00.
Q. Did you get there before or after l\fr. Nichols, the State

Police Officed
A. Before. I had to wait and call the coroner, Dr. \Vntkins,
and waited for him possibly :W or ao minutes.
Q. Did you remove the body?

Supreme Court of Appeals of Virginia
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Garlmid N e1cr.omb.
A. Yes, sir.
page 2

~

Q. And prepared it for burial f
A ..'\Ve did. Yes, sir.
Q. Tell the Jury where were the injuries on tLe

body.
A. The· extent of the injurit's were most all around the
head. The base of the brain on the right-hand side. Of
course he had his right hip broken and a piece of skin was
off his left cheek. Other abl'nsio11s but nothing to amount to
anything.
Q. Most of tl1e injuries were on the head and the base o~
the brain f
A. That's right.
Q. His right hip was broken f
A. Yes, sir.
Q. And skin off bis face f
/11.. Yes~ sir, and hands.
Q. How about his shoes?
A. One shoe was completely off. I can't say which one because it hns beeu so long, whether it was the left or right,
but the heel was completely off one shoe and the left or right
shoe and I can't say which; the heel had dragged down the
highway some distance.
Q. One off and the heel off the other oner
A. Yes, sir.
Q. Any indication of how they wern moved f
!fr. Turnbull: That would be mere guess.
l\f r. :Morton: That's what I want.
l\fr. Turnbull: He said he saw the man's shoes.

Q.

,v

ere they torn off or lutcl they been unlaced f
A. They seemed to he torn off becnu~e the heel wt\s completely off and the one on his foot was full of dirt nnd the
other heel was loose.
pag·e 3 ~ Q. vVas l\Ir. Seay bleeding anywhere?
A. From the nose and ears and mouth.
Q. Was that point where you found the body in Charlotte
County?
A. Yes, sir.
Q. Anything more you saw and you want to t<>ll the .Jury
about his body?
A. ·well, no, sir, I don't. Beeau~e as far as the accident
was concerned it was all over when I got there.

W.W. Richardson v. Commonwealth of Virginia
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Carson Toombs.
CROSS EXAMINATION.

By Mr. Turnbull:
:
Q. How far was his body from the concrete when you found
iU
A. My ·guess would he 5-1 would say 4 to 6 feet. · That
would be my guess.

~Ir. Turnbull: No other questions.
The witness,
CARSON TOOMBS,
being first duly sworn, testified as follows:
DIRECT EXAl\lINATION.

By l\Ir. Morton:
Q. Your name is Carson Toombs V
A. Yes, sir.
Q. Are you related to either Mr. Riclmrdson, the gentleman
on trial, or Mr. Seay, the man who was killed?
A. No, sir.
Q. ·where you live 1
A. I live about 100 yards below the Church.
Q. 100 yards below the Church t
A. Towards the River.
Q. That's Public Fork Christian Church?
A. Yes, sir.
Q. That's where the accident took place 1
page 4 ~ A. Yes, sir. Right in front of my house.
Q. ,vere you at home that dayf
A. Yes, sir.
Q. At the time this happened!
A. Yes, sir.
Q. \Vhere were you in the house? \Vhat first called it to
your attention t
A. I heard the air brakes.
Q. You heard the air brakes7
A. Yes, sir.
Q. And you were in the house at the time f
A. Yes, sir.
Q. \Vhat did you do I
A. I wns sitting there rending· and I just tunwd around
. and looked out of the window.

J4
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Carsou Tornnbs.

Q. ·what did YOU seeT
A. I saw tlie two trucks and see :Mr. Seay fall away from
the truck.
Q. Was anything between your house and that highway?
A. No, sir.
Q. How close is your house to the highway!
A. I 1·eckon about 50 feet.
Q. And there is nothing bchveon your house and the highwav f
J\. No, sir.
·
Q. ·well, what was the position of these two trucks on the
highway when you saw them; that is, when you first saw
themf
A. They were coming side by side. Mr. Richardson was
just a little behind the other but was up beside him.
page 5 } Q. ,vhich was the truck nearest your house?
A. Mr. Richardson.
Q. Was }Ir. Seay's body thrown on the side of the road
where your house is located 7
A. Yes, sir.
Q. Had you seen Mr. Seay immediately before you saw his
body hurtling, or being tbrown, through the aid
A. No, sir.
Q. ·when you looked out you saw two trncks side by side 7
A. Yes, sir.
Q. ·what happened then?
A. '\Vell, I went on out there nncl the other truck kept on
going and never did stop and )fr. Richardson went on down
to the Church and the man who was with him come back and
:Mr. Seay's coat was over his head nncl I puUed his coat up to
see who he was and I told the other man he had better leave
him like lie was and went on out to Clover after the ambulance.
Q. Did you look to see if he was dead 1
A. I thought he was. I told the doctorQ. Did you hear any horn?
A. No, sir.
Q. Were any warnings of any kind other than air brakes
given?
A. No, sir.
Q. Did you hear the air brakes more than once?
A. Yes, sir.
Q. How many times ·i
A. He just kept aworkin~ on 1hem it looked like.
Q. Did you-After you saw ).[ r. Seay and saw who it was,
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Canion Toombs.
you say you told this otber man with :Mr. Richardpage 6 ~ son you better not move him. Did you leave before
·
Mr. Richardson got back there f
A. Yes, sir.
Q. And you went for a doctor 1
A. Yes, sir.
Q. Did you notice any ma1·ks in the road beforo you left 7
A. Not before I left. No, sir.
Q. How long you think you were gone, ~I~. Toombs T How
far is it from there to Clover 1
A. Oh, I reckon about 7 miles.
Q. You went to Clover f
A. Yes, sir.
Q. Stay up there any time 1
A. No, sir. ,Just went and come as quick as I could. \Vent
to Mr. Martin's and Dr. Haga 's.
Q. When you came back home did you notice any marks on
the road'/
A. Yes, sir, I looked at the marks then.
Q. Had Mr. Seay 's body been moved wl1cn you got hack 1
A. Just slightly.
Q. What bad been moved f
A. His head had been moved slightly. There was a little
mud hole there and his head was moved from there.
Q. Was Mr. Richardson's truck still in the Clmrcl1 yard '1
A. Yes, sir.
Q. Tell the Jury if you ~aw any marks or indication of tllat
truck there!
A. All I see was one dual wheel was l>otrnd to be off the
lmrd surface.
page 7 ~ Q. Tell the marks you saw on the road. ,verc
there any marks from the trucks there f
A. Yes, sir.
Q. What type of marks were they!
A. Dual wheels on the inside of the road and one dual·
wheel down the edge of the tar and one on the edge where
high water had washed the mud off the shoulder. It just
took the top off those higl1 places.
Q. Did you notice this truck Richardson was driving?
A. Yes, sir.
Q. Was it large or small 7
A. Large.
Q. Diel it have dual wl1eels or noU
A. Yes, sir.
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Ca·rson Toombs.

Q. Did you measure the distance of the skid marks!
A. No, sir.
Q. And you say you saw the dual skid marks up. in the
roadf
A. Yes, sir.
Q. You know what distance they were from the hard surface of the road f
A. No, sir. I reckon it was 6 or 7 feet in the rond.
Q. And where were the other dual marks from the truck!
A. It was rig·ht along down the edge of tlie tur and one dual
wheel was clean off the tar.
~
Q. One dual wheel was clean off the tad
A. Yes, sir.
Q. Did you follow those skid marks, Mr. Toombs, ns to how
long they stayed out there or went back to the hard surface?
A. Thev went off a little wavs. It looked like
page 8 ~ they went off just before they hit.him and went back
and thev looked like where thcv hit him was where
they went back up on the road.
·
Q. Is there anything you hen rel 01· noticed and I lrnven 't
asked you about you wish to tell this Jury ahouU
A. No, sir.
Q. You have any conversation with Mr. Richardson 1
A. No, sir.
Q. Did you hear him make any statements down there f
A. No, sir.
CROSS EXA~[IXATIOX.

BY Mr. Turnbull:
·Q. How far was your hom,e from the scene of the aceident?
A. About 50 feet, I imagine.
Q. Aud your attention was called to the screeching of the
brakes?
A. No, sir. I just heard the air brakes.
Q. What would you call it! The screaming of the air
brakes?
A. You can hear the air from them.
Q. And that's what you heard?
A. Yes, sir.
Q. Did you look out your window right to where the accident was?
A. When I first seen the trucks I dicln 't see the man. \Vhen
they came down there the man fell out in the ditch.
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Carson Toombs.
Q. What did you see when_ you first looked out the window?
A. l see the trucks first.
Q. And you said the truck on the rigl1t of the road going
towards Barnes Junction was a Jittle ahead and the truck on
the left side of the road was at that time in the
page 9 ~ process of passing the othe1· truck?
A. Yes, sir.
Q. And you afterwards saw :Mr. Seay fall against tl10 side
of the truck or fall out from the tmck !
A. I see him fall out from the truck.
Q. You didn't see.him fall towards the truck but from the
truck¥
A. Yes, sir.
Q. You were still in your house nt the time?
A. Yes, sir.
Q. When you went out there you told the Jury about seeing marks on the road left by the wheels of this truck near
the point where the accident occurred 1
A. Yes, sir.
Q. And you said that you saw the tracks of both tires of
the dual wheels on the right side 1
A. Yes, sir.
Q. Out in the road f
A. Yes, sir.
Q. But on the side of the road you saw the truck of only one
dual wheel1
A. Yes, sir.
Q. And you concluded the other dual wheel must have been
off the hard surface 7
A. Yes, sir.
Q. And that was based upon the fact that you saw some of
the dirt along the concrete sort of capped .off along the side
·
of the concrete T
A. Yes, sir.
Q. You saw only a sign of one dual wheel being off tli1e
concrete surface?
·
A. Yes, sir.
Q. Did you examine the body of the truck to see whether or
not any marks were left on it 1
page 10 ~ A. No, sir.
i\Ir. Turnbull: That's all, sir.
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RE-DIRECT EXAl\IINATION.
By afr. :Morton:
· Q. I want to ask you this. The final resting place of l\Ir.
Scay's body the1·e after he fell-will you tell this Jury
whether that was right in front of your bouse or in the direction of Barnes .Junction, or down towards the river?
A. It was right directly in front of my house.
Q. Right directly in front of your house Y
A. Right at the front door.
Q. Is there a path leading from ~·onr house to the road Y
A. Not particularly a path but the yard runs out there.
Q. ,vas he directly in front of your door1
A. Yes, sir.

,T udge Flood: Did you observe whether the body of the
truck protruded beyond the dual wheels or was flush with
the dual wheels 1
Answer: I never noticed. I don't know.
The witness,

STATE TROOPER ,J. :\L NICHOLS.
being first duly sworn, testified as follows:

DIRECT EXA1rIXATION.
By ~[r. Early:
Q. Diel you investigate this accident that resulted in the
death of Mr. SeavT
A. Yes, sir.
•
Q. State approximately what time of clay you got to the
scene of the nccident.
A. I receiv<'cl a cnll by radio at npproximately 12 :30 P. M.
and was in Blackstone and didn't arrive at. th<' scene until
1 :15, or a little later. ·
Q. ·when you got there where was Mr. Richardson's truck?
A. It was parked in the Churcl1 yard off the hard surface.
Q. How far was that from l\fr. Seay's body?
page 11 } A. It was a distance of 270 feet.
.
Q. Tell the .Jury what marks, if any, you found
on the Rrnhardson truck.
A. There was slight marks on the trailer. None on the
tractor part. The first marks were along the bodv a distnnce
of 20 feet 4 inches from the front 01· 9 f e<'t from· the trailer.
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J . •U. Nichols.
There was a brusl1 mark slightly higher maybe 6 or 8 inches,
another mark, and slightly above that was another mark,
very slight.
Q. You found no ma1·k of any kind on the truck'/
A. No, sir.
· Q. And the marks you did find were on the trailed
A. Yes, sir.
Q. And those commence~do,'· far down from the front of
the trailer Y
A. They started 9 feet fr
the front of the trailer. That's
1 foot 4 inches from the dolly wheels, which a1·e false wheels
which hang down under the trailer.
Q. And how high up on the trailer were these marks f
A. The first were at the base of tbe trailer. Its a hrass
rim around the bottom of the trailer tl1at extends out 1 incb.
It was ·around those and then up on the body about. 6 iuches
l1igher.
Q. Could you sec where tliey extended on clown bei,ide the
trailer?
·
A. The one on the base extended on down near the axle,
but the two up were only slight.
Q. Did you find any marks on the chassis of the trailer f
A. No, sir.
Q. The only place ~fr. Seay came in contact was where you
mentioned on the trailer 1
page 12 ~ A. That I could tell, yes, sir.
Q. The only one ~'OU found Y
A. Y cs, sir.
Q. Was his body still there when you got there?
A. Yes, sir.
Q. Tell the Jury where the body was located?
A. The body was 6 feet off the road with the head extending west, directly in front of l\Ir. Carson Toomb 's home, in
his driveway.
·
·
Q. About bow wide was the hard surface portion of the
1·oad at that point T
·
A. 20 feet 10 inches.
·
Q. And how wide was the tmck of :Mr. Richardson's?
A. The wheel measurements measured 7 feet 9 inches. The .
base of the rim extends approximately l inch on eaeh side.
It ru~1s slightly under 8 feet, whicl1 is tlle limit.
Q. The truck was slightly under 8 feet in width?
A. The trailer.
Q. And did the trailer protrude slight]y beyond the wheels?
A. Yes, sir.
·
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J.M. Nichols.

Q. How fad
A. Approximately 1 inch; I wouldn't say definitely. It
was around 1 inch.
Q. Did Mr. Richardson make any statement to you as to
the size of the trailer trut'k he was pasRing!
A. He stated it was a semi jQb--tractor and trailer like
his.
Q. His was about equal size of the one he was passing!
A. Yes, sir.
Q. Did you make an investigation of the road at the point
of this accident f
page 13 ~ A. Yes, sir.
Q. Tell the Jury what you saw!
A. The highway at this point is straight. Visibility looking west from the scene of the at'cicfont is 3/lOths of a mile.
From the body back to the highway there were brush places
in the sand that could be followed from the bodv to the road
for a distance of 50 feet. Starting at the poii1t where the
brush marks ended skid marks were in the highway--one
single mark on the north edge and dual marks which was 6
feet 10 inches from the north edge. The skid marks extended 41 feet 8 inches. No other marks I could see in the
l1ighway. Other than these three.
Q. These skid marks you could run back a distance of 40
feet 8 inches 1
A. Yes, sir.
Q. And up towards the center of the road you could see
marks of dual wheels!
A. Yes, sir.
Q. And on the lcft-Iumd side on the edge you could only
see marks on one wheel but on the shoulder of the road you
could see where the dirt had been knocked up 1
A. There was brushed places on the edge of the dirt hut
due to arriving approximately hvo hours later I couldn't tell,
exuctlv.
Q. Could you sec where Mr. Seay and the trailer came in
contact?
A. The only way was the bmsh marks extending from the
edge of the highway bat'k to the body. That was the only wav
I could determine the possible point of impact.
•
Q. Did Mr. Richardson make an~· statements to you as to
how the accident happened f
A. Yes, sir.
Q. Tell wl1at statements he made.
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J. M. Nichols.
page 14 }

A. Mr. Richardson stated he was passing the
tractor and trailer; had been following it since he
left the river and had been going between 35 and 40 miles an
hour and that he did see l\lr. Seay walking along the north
edge of the highway on the shoulder of the road and when
he blew his horn to pass Mr. Seay stepped up into the highway in front of him. That was the statement taken at the
scene.
Q. Did you see any marks on the truck that would show
that to be true f
A. No, I could not find any marks on the tractor.
Q. According to Mr. Ricliardson he blew his horn ancl ~Ir.
Seay stepped up in front of the truck 1
A. That was his statement.
Q. as the road drv at the time of the arciclent?
A. Yes, sir.
•
Q. How about the shoulders f
A. It apparently hacl been raining sometime previously to
that as the shoulders were wet and the road was drv.
Q. And the way the truck was proceeding you say tl1e distance :Mr. Richardson could have seen l\Ir. Seay was 3/JOths
of a mileT
A. Yes, sir.
Q. ·was the highway level at that pointf
A. Yes, sir, level.
Q. And the point of the arcident where you found Mr.
Seay's body was in Charlotte County!
A. Yes, sir.

,v

CROSS EXA![JNATION.

By l\Ir. Tum bull:
Q. l\Ir. Nichols, I understood you to say that there were
marks along the side of the road-I take it the
page 15 } north side f
··
A. Yes, sir, the north side.
Q. ·which showed something of the course of Mr. Seay 's
body!
A. Yes, sir.
Q. How far from the side of the road?
A. The brush marks indicnted the hodv slid. Thev started
right at the edge of the pavement nnd ex'tendecl sliglitly veering off to the ditch for a distan<'e of 50 feet.
Q. I don't want to go over what yon said but would like
to understand you correctly and that was that you saw skid
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J. 111. Nicliol,'f.

.. ..,

marks made by <lual wheels of the truck at the scene of this
accident near the center of the road and you saw just one dual
wheel mark on the north side of the highway Y
A. Yes, sir.
Q. That is correct, is it not?
A. Yes, sir.
Q. Now, you quote Mr. Richardson as having said to you
that he saw Mr. Seay walking along the road and stepped up
in front of the truck. "\Yeren 't you possibly mistaken as to
what he said 1
A. No, sir. That's what he told me at the scene.
Q. That's what you understood, because tbere is no evidence that he hit the front but there is evidence that he hit
the sideY
A. Yes, sir.
Q. So, weren't you mistaken in him saying that he stepped
up in front?
A. That is what he said.
Q. Don't you think you might have misunderstood him because of the physical facts themselves 1
page 16 ~ A. No, sir. I heard him repeat the statement
twice.
Q. You heard him repeat the statement twice1
A. Yes, sir. He saw :Mr. Seay and as he blew his hom to
pass Mr. Seay stepped in the road in front of him.
Q. He saw l\:Ir. Seay and as he blew his horn to pass ~Cr.
Seay stepped in the l'Oad in front of him?
A. Yes, sir.
Q. \Yhen he said "stepped in the road in front of him" he
might not have meant he st<.>ppcd in front of the truck f
A. No, sir.
. Q. I just want to get it clear./

J

.Judge Flood: In r<'ferring to the place the bodv was found
you use the expression "brush marks about 50 f~et from the
body". Vilhat you mean by "bmsh marks"!

Answer: Scrappings in the dirt which indicate the boclY

~~

.

l\f r. Turnbull continued: No more question, I believe, sir.
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The .witness,
?\fOXROE HARDY,
being· first duly i-;wo1·11, testified ni,; follows:

DIRECT EXAl\lINATION.
By l\Ir. :Morton:
Q. You are Monroe Hardy1
A. Yes, sir.
Q. Are you related to eithe1· Mr. Richardson or Mr. Seay?
A. No, sir.
Q. You live down in ........ j
A. Yes, sir.
Q. What were you doing on Monday, January 16th 7
A. I was keeping the store for Dave Rutledge,
page 17 ~ my brother-in-law.
Q. How far is that from where this accident, in
which Mr. Seay was killed, happened t
A. I would say around 300 or 400 yards.
Q. In sightf
A. Yes, sir.
Q. Is it-Had you seen :Mr. Seay just before he was killed?
A. Yes, sir.
Q. ·where¥
A. He came in the store.
Q. Have any conversation with him?
A. He just spoke "good morning" and I asked if there was
something for bim.
e were playing setback and he said
"no", "nothing for him'' and he stood there in the door for
a few minutes and out the doo1· he went.
Q. Was anything different or unusual from his appearance
that day from what it always is f
A. No, sir.
.
.
Q. How long after he left before you heard :Mr. Seay had
been hit Y After he left there f
A. It won't but just three or four minutes.
Q. Just tl1rce or four minutes 1
A. Not over five at the most.
Q. What brought it to your nttention !
A. Some of the boys w11cre we wcl'e plnyin:r setback with
said-

,v

Mr. Turnbull: Don't tell what they said.
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1l1 on roe II ar<ly.
Q. It had just been an accident. ,vas that what you hc•ard?
A. No, sir.
page 18 }

Q. Did you go to tnke a look T
A. Yes, sir, I went to the window.

Q. Did you later go down there?
A. Yes, sir.
Q. ·what did you see?
A. I saw l\Ir. Seay laying in the ditch off the road and I
f cit of his pulse to see if he was still alive.
Q. How long was that since he left your store?
A. It was about 15 minutei-; after he had gottcu hit.
Q. ·where was his body laying in relation to Carson
Toombs' house T
A. Right in the drh·eway of Carson Toombs' house.
Q. Did you see l\Ir. "\V. W. Richardson there that day, the
man on trial f
A. Yes, sir, I did.
Q. Did you notice any marks on the road near where the
body was lying¥
A. Yes, sir. I noticed tire marks from a dual wheel truck.
Q. Did you notice more than oue or not 1
.
A. Well, over near the center of the road you could see two
tii·e marks, or skid marks., or whatever you want to call them,
indicating it was dual wheeli-; and over near the north side
of the road you could only sec one skid mark and on the edge
of the road off the hnrcl surface vou could Ree where it
seemed a second wheel to the dual wheel on the left was hitting· the high places of tlle dirt all along the edges of the
road.
Q. Did you follow those tracks to where tl1ey rnrne back
up on the hard surface 1
A. Yes, sir.
Q. Do you recall now about l1ow far they extended or as
to where the outside dual wheel went off the hard su1·facef
l>o you recall now?
page 19 ~ A. No, I do not, but at the time ~·ou could see
very plainly in the soft dirt because it had rained
the night before.
Q. What was the hard surface f Dry or wet 7
A. It was dry.
Q. The hal'd surface portion?
A. Yes, sir.
Q. Did you hear Mr. Richardson make R- statement as to
how the accident happened~
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J. M. Nichols.
A. No, sir, never heard him make any statement at all.
Q. Did you notice Mr. Seny after he left your store and
went on up the l1igbway 1
A. No, sir, I did not.
Q. Your store is in the llirection of Staunton River towards Halifa.x r
.A. That's rigllt.
Q. ,vhat is the visibility! How well can a man sec coming
from that direction to where Mt·. Seay's body was? How far
is the road level thercf
A. Oh, its a good ways. I would say at least u quarter of
11 miki.
(J. Auythiug more you see there you want to tell the,,,fury,
nbout1
A. No, sit·.

CROSS EXAMIX.ATIOX.

B,· )fr. Tum bull:
·Q. How wide is the shoulder nt the point wlwre the accident
oceul'l'e<H The shoulder of the road!
A. What I .call the shoultlm· of the road is from where. the
ha rd su rfuce starts to the ditch line.

::\Ir. Turnbull: Yes, sir.
A. ,vell, I would sav about 4 feet.
Q. On the north sid~ of the road! ,
A. Yes, sir.

page 20

~

I:

STATE TROOPER .J. }I. NICHOLS,
Recalled.

BY 1\1 r. rrnrnbull:
Q. What is the width of the shoulder 011 the 11orth side of
0

t lw roml 1

.
A. That, sir. for sure I (lon't know. I do11·1 take the menslll'l'llle11ts. The body was J~·ing llNll' the llikh.
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rrhc witness, -

B!i:RKLEY G RILES,
being first duly sworn, testified as follows:
DIRECT ~JXAMINATION.
Ry Mr. Early:
Q. I believe you married t.~ie <laughter of :Mr. Seay, the
goutlcman who was killed t
A. Yes, sir.
Q. Where were you the time this aecident happened?
A. I was at home.
Q. How soon after the accident did you get to whern it
took placcY
A. A. \Vcll, mighty shortly. Jµst as soon as the accident
omm1Tecl Harold 'rl10rpc was up at the store with M ....... .
Hardy and jumped in the truck an<l come to get me an<l my
wife.
(J. And you came right on down'?
A. Yes, sir.
Q. Now, tell the .Jury exactly what you saw there when
you got to this accident. ,vns :Mr. Seay's body there?
A. Yes, sir, the first thing I saw was Mr. Seay's body laying over on the left hand side of the road in Carson Toombs'
driveway. I stayed around there a while and while I was
there I did notice marks where the truck went off and come
back on the road and it looked like the truck come out at the
deepest point and that wus where it skeeped him off and the
tnrnk went on down just about the place Mr. Seay was laying
all(l come back fully up on the road to where the body was
laying.
(J. You could see the bmsh mn rks over there on the
shoulder of the roud. I'm not talking about tire
page 21 } marks.
A. Yes, sir.
Q. Where it appeared his body was lying in the grass?
A. It looked likeMr. Turnbull: Tell just what you saw.
A. Continued. I saw a mark just about that distance from
the side of the roa<l. It looked like a shoe heel 01· toe might
have dug a hole in the road and in Curson Toombs' Drivewnv
was where his body slid off Ute side of the road.
•
. Q. And that first murk you noticed was something like 12
rnches off 7
·

W.
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Ho-ward Burk.~.
A. It was something between 12 and '18 inches, along in
there pretty close.
Q. How about the tire tracks at that point.. Did you just
sec one dual wheel at that point T

l\I r. Tum bull:

,v

e object to that.

Q. Tell us hmv the tire tracks were.
A. There was a dau] whee] over in the roadbed and on the
left-hand side of the road, which was north, it was one dual
whee] mark on the side of the road and the other dual seemed
to be completely off.
Q. Did you notice one dual was running off the hard surface right where you think Mr. Seay was struck 1

l\fr. Tum bull: He can't tell where he thinks Mr. Seay was
:st.ruck.

A. The first mai·k I saw looked like Mt·. Richardson's truck
cnme off Hirn that and right down the road here just a short
little ways where the shoe or toe was on the road and followed
the side of the road on down to practically where Mr. Seay's
holly was and come back up the roa<l.
Q. Did you hear Mr. Richardson make any statement?
A. No, sir. The only thing I hear i\Ir. Richardpage 22 ~ son say down there, he said he didn't think they
had any State Police around this part of the State
on account of the State Police being so slow about coming.
~rlmt was the only statement I heard him make.
Q. You know anything else about this 1
A. No, sir.
i\Ir. Tumbull: No questions.

'J.111e witness,

HO'W...<\.RD BURKS,
being fi,·st duly sworn, testified as follows:
DIR.ECT EXAMINATION.
Bv "i\[r. l\lorton:

'(J.

Your name is Howard Burks?
A. That's right.
Q. Where do you live!
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Howard Burks.

A. About a half a mile from the scene of the accident.
(J. Are you related to Mr. J. E. Seay, the man who was
killed in the accident, or to \V. \V. Richardson!
A. No, sir.
(J. Did you go to the scene of the acci<leut t
A. Yes, sir.
(J. Had the. body of Mr. Seay been mo,·e<l when you nrrived?
A. Not "that I know of. The body was there when I got
there.
Q. The bo<ly was there when you got the1·e !
A. Yes, sir.
Q. Do you know whether you got there before or after the
8tnte 1.,rooper, J. :M. Nichols r
A. I was there before. Jerry liadn 't got there.
puge 23 ~
Q. Did he arrive before you left!
A. No, sir.
Q Did you observe any tire 1mirks tlwre 1
A. Yes, sir.
Q. Near Mr. Seay's body'/
A. Yes, sir.
Q. Tell the .Jury jmt what you obse1Ted on the hard surfnee road. \"\'hat side of the road were the,· on!
A. On the left side or north side.
·
Q. Going which direction !
A. The direction the trucks were gorng. Going cast towards Barnes Junction.
CJ. On the left going towards Barnes ,Junction?
A. Yes, sir.
Q. \Vas that the side :Mr. 8cay's body was 011?
A. Yes, sir.
Q. Tell us what marks you snw there.
A. Over in the road the1·e were two wlwre it looked lilw
he had put on brakes and slid mul on the edge of the tur thel'l·
wns one. The other one was off. So I diclu 't sec but ow•
slide mark where it S<'<'me<l he put on brakes and slid.
Q. Did you see the truck T
A. I didn't go down there hut I snw it setting down in the
Church va rd.
Q. Yoi.1 say you saw the skid nmrks of the dual wheeh; up
in the road. You know how f'nr that was from the hard s111·fnce portion?
A. I would say about 6 feet up in tlwre and the othe1· 01w
011 the edge of the tar on the left side.
Q. Did you see both dual wheel marks on the left edge, M
just one?
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lloward Burks.
page 24 }

.A. Just one.
Q. '\Vl1ere was that one!
.A. It was right on the edge.
Q. Did you look back of that.. Mr. Burks, to see whether
or not the left wheel had made any dual marks before it went
off the hard surface portion Y
.A. Just a little ways, you know, where it went off it started
and went off on a slant like.
Q. "\Vould you say any were on the hard surface, the dual
marks on the edge?
.
.A. No more than just at the edgo where it started to slide.
Q. Just at the edge where it started to slide, the dual mark
on the left?
.A. Yes, sir, and on down it was clean off.
Q. Did you follow it from where it came down?
.A. No, sir. I didn't notil'e where it came down.
Q. How long were you there Y
.A. Not more than five minutes, or five or six minutes. I
just ran down there to see it.
CROSS EXAMINATION.

By ~fr. Turnbull:
Q. "\Yho was there when you were there?
A. Well, to tell you the truth there were so many there I
never spotted out any particular one.
Q. How long did you stay f
A. Not more than five minutes or six or somewhere along
that. I was in a hurry.
Q. As I understand your testimony, the body l,iad not been
moved when you were there l
A. Not that I knew of.
Q. It was not far from the side of the bighwayY
A. That's right.
page 25 ~ Q. And you saw skid marks along the road not
far from Mr. Seay's hodyt
A. That's right.
Q. And what you saw was two dual wheel marks up on the
road!
A. Over in the road, yes, sir.
Q. And one dual mark along tbe side of the road?
A. Yes, sir.
Q. And how long did that continue, or for what distance 7
A. I didn't measure it but I would say for some little distance, some five or six or seven feet probably.

,
f°,J;

30

Supreme Court of Appeals of Virginia

Howard Burks.
Q. Well, then where was Mr. Seay's body with reference
to those skid marks T
A. Well, I would say they were at the end.
· Q. I didn't ask you that. I asked you where his body was.
You said it was there and had not been moved.
A. I was trying to get at that. Where I noticed the tire
stopped skidding his body was lying there off the road some
five or six feet.
Q. His body was lying out on the shoulder of the road
where the skidding had stopped T
A.•Just at the edge of it like he might of been thrown there.
Q. And how far was he away from tbe side of the roud 1
A. About five feet. I didn't take anv measurements or
anything.- J ~st glanced. I won't there over five minuteR.
:Mr. Morton: Commonwealth rests, Your Honor.
Mr. Turnbull: ,vm Your Honor excuse me just one moment!
(Granted.)
:Mr. Turnbull: ,ve wish to excuse the Jury a moment,
please~ sir.
~

Mr. Turnbull: If Your Honor please, we move
Your Honor to exclude the evidence on behalf of
tbe Commonwealth and to direct the Jurv to find the defendant not guilty. The evidence in this case completely fails to
show the necessary ingredients of involuntary numslaughter.
There is no evidence here of any recklessness 01· other improper driving of an automobile which would make thiR anytbing but an accident and I l1ave the authoriti"s here and
will be glad to go into them with Your Honor if Your Honor
wants us to go into that.
Judge: No. I am impressed with the idea this is rnthcr
a close case but at the same time I believe it is a case for
the Jury to determine whetlier it WRS a case of gross and
culpable negligence. Tbe motion will be overruled.
l\lr. Turnbull: We except, sir.

page 26
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The witness,
E. B. ,vEATHERFORD,
being first duly sworn, testified as follows:
DIRECT EXAMiNATlON.
Bv Mr. Turnbull:
·Q. ,vhere do you live and what is your <_>ccupation T
A. I live in Richmond and I mu a truck driver.
Q. Were you on this ti'Uck that was involved in this accident in which we are investigating here, in which Mr. Seay.
was unfortunately killed t
A. Yes, sir, I was. .
.
Q. Will you tell the Jury what.you know about the matter.
A. ,vhat I know about the accident was that we was tmming ·from South Boston, Virginia on the 16th of january_ at
approximately 11 :30 or 11 :45 and I "'as sitting up beside
Mr. Riclmrdson trying to go to sleep and I I1eard Mr. Richardson toucl1 bis horn a couple of times and felt .the truck
sway and lie touched his brake and I raised up and saw M1·.
Seay 's body laying on the side of the road.
page 27} Q. At the time were you eng·ag·ed in passing another truck Y
A. That I don't remember, Mr. Turnbull.
Q. Did you see the other truck Y
A. I saw tl1e othertruck just aheacl of us as he stopped in
the middle of the road and let me out.
Q. \Vhat became of that truck Y
A. He went on.
Q. Had you seen the truck before?
.
A. We had been driving behind it approximately 8 miles
e bad been following it all the
and I had seen the truck.
wav from Staunton River.
Q. You lmd seen the truck? .
A. Yes, sir, I had seen the h-uek.
Q. But you were nodding at the time of this occurrence!
A. Ycs, sir, I was tr~·ing to go to sleep.
Q. Was the truck stopped and did you go back and examine
the ground to see what you could see t
.
,
A. He stopped, I would say approximately 20 yards in the
center of tl10 road, and I jumped out and went back to the
body and he went on to the Church. Mr. Toombs was at the
body when I got there.
Q. And how far was the body lying from tbe concrete edge
of the road?
A. '\Vell, his feet wns approximately 3 feet from the shoul--

,v
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der of the asphalt, laying off in a northeast 45 degree angle.
Q. Was there anything in the road to mark the course of
the body before it came to rest!
A. No more than I saw a couple of s<.>ratches where it
looked like his toe might have dragged. His toe might have
dug in. Laying just a few feet from his body at the time.
Q. How many feet would you say that was from
page 28 } the body Y
.
·
A. I didn't understand you.
Q. How many feet was that mark from where the body
wast
A. I would say 3 feet. There was a couple of scratches
where. maybe his toe hit. But I would say 3 01· 4 feet approximately.
Q. Did you see any skid marks in the road made by this
truck f
A. No~ sir, I did not. I didn't sec skid marks in the road
any place. Q. Did you look for skid marks 1
A. I wn~ there four hours, or better.
Q. What was the nature of tbat hard surface f
A. You mean tho color Y
Mr. Turnbull: Yes, sir.
A. It apparently is asplmlt covered with lighter sand and
gravel. I would say the top imrface is grey.
Q. And you say you examined that hard sm·fnc<.~ !
A. Carefully and you couldn't find any mark.
Q. Which you knew to have been made by this truck?
A. I didn't see a mark in the road--No, sir.
Q. Was there any mark on the side of the road or nearer
the center of the road made b"· this truck that vou saw f
A. I didn't see one no pla<.>e ~in tbe road he tween the Church
and back where the accident· occurred. Between there and
the Church where the truck was parked.
Q. Is there anything else you know about this matter?
A. That is all.
CROSS EXA!\HNATION.
page 29 }
By Mr. Morton:
Q. You worked with Mr. Richardson, I believe?
A. Yes, sir.
Q. You and he both work for the same em plover!
A. Same company, 1·ight. .
·
Q. And you and he had been out 011 a joint (\lltcrprise and
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you were sleeping or trying to go to sleep at the time Y
A. I was trying to go to sleep at the time, yes, sir.
Q. I believe from where you say the accident took place
two or three miles from the Staunton River Bridge, had you
tried to go to sleep before you got there t
A. Just on that straight away. Just as we come in on that
straight away.
Q. You hadn't started until you passed the river?
A. No, sir, this side of the river.
Q. And you noticed this truck for several miles?
A. "\Ve had been foil owing him I would say about five miles.
Q. 'What kind of truck?
A. It was a big red trailer.
Q. About the size of you all's Y
A. Yes, sir.
Q. Close to the same measurements as yours 7
A. Close to 8 feet.
Q. Dual wheels?
A. Yes, sir, dual wheels.
Q. Big job, just like you all's?
A. Yes, sir.
·
Q. And no one was on the truck except you and Mr. Richardson¥
page 30 ~ A. That's all.
Q. You were trying to take a nap and didn't see
Mr. Seay¥
. A. No, sir, I never saw him until I seen l1im laying on the
side of the rnad.
Q. You know where his body was found?
A. Yes, sir, I saw it.
Q. From the evidence the road was straight and level and
visibility is from one-quarter (1/4) to one-third (l/3) of a
mile?
A. Just about.
Q. You cl!n see quite a long ways 7
A. Yes, sir.
Q. Straight and level!
A. Few dips in it.
Q. But it is beyond a quarter of a milet
A. A few rises on that mile stretch in there.
Q. You said )'OU l1eard a horn blow!
A. I heard a bom blow, yes, sir.
Q. You know whose horn it was 1
A. I'm not positive but it was the horn on the truck we
were driving unless we were awful close.
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Q. But you testified here Mr. Richardson touched itT
A. It was bound to have been him.
Q. You testified before here, didn't you t
A. Yes, sir.
Q. You said you heard a horn blow twice, didn't you t
A. Well, I heard a horn blow twice, I can't say it was
Richardson's for sure.
Q. You can't swear to whose horn it was Y
page 31 ~ A. No, sir, I can't swear to whose l10rn it was.
Q. Right after the horn you felt the truck sway 1
A. I felt the truck sway.
Q. Which direction was it swaying!
A. To the east side of the road and to his right and my
right.
Q. How many times did he touch the brakes f
A. He touched the brakes a couple of times.
Q. Made a lot of noise f
A. I l1ave been on them 15 years. They don't make much
uoise.
Q. Had he cut back to tlie right when you first felt that
swaying!
A. Yes, sir, he was swaying the truck.
Q. And that sway was before you heard any brakes?
A. Wben I felt the sway he touched his brakes. Touched
them a couple of times.
Q. And that roused you Y
A. Yes, sir.
Q. Where was the other truck¥
A. That truck was behind us.
Q. You had passed it¥
A. We had passed it.
Q. Did you pull over into the center of the road!
A. He pulled over into the center of the road aud I jumped
out and he went on to the Church.
Q. What did you do f
A. He said he thought he had hit a man and ~omethiug
about a man rolling off that road or falling off the side of the
road.
Q. Something about a man rolling off that road or falling
off the side of the road and vou didn't !Zay any
page 32 ~ more but nrn ba('k?
·
A. I run back.
Q. What time did the accident fake plnce !
A. We left South Boston about 10:45; it was between 11 :!JO
and 11:45.
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Q. The road was dry f
A. Yes, sir.
Q. There was water in the ditches along there1
A. Just a few little places in the ditches.
Q. You were required to stay there until around 4:00 or
4:30?
A. I was advised to stav there.
asn 't ordered to stay
there. \Vas advised to sta"y there until some insurance representative or officer came.
Q. And you were there you say approximately 41h hours f
A. Yes, sir.
Q. And you looked that road over pretty good 7
A. I looked that road over pretty good.
Q. And you examined it nll over back up to the body?
A. Yes, sir.
Q. And you want to tell the Jury you saw no black mark
on that highway 1
A. Yes, sir.
Q. And you have good eye sight f
A. 20/20.
.
Q. If it had been there you would have seen it?
A. If it had been there I would have seen it.
Q. There have been several witnesses here to testify that
there were marks and you walked up and down that road and
didn't see skid marks?
A. I have not seen anv skid marks on that road and I went
back there Thursday and :Monday.
page 33 } Q. You got back th~re before any other automobile went over there?
A. One other automobile went over tl1ere.
Q. Were you there when l\Ir. Nicbols was there?
A. Yes, sir.
Q. Did you sec him mcasmingY
A. I saw him measuring.
Q. Did you sec him measuring the marks in the side of the
road?
A. I didn't pay any attention but I seen him measuring up
and down the road.
Q. vVell, if you seen him putting a line down there in tlic
road and there wercn 't anything there why didn't you say
why do you put them there 7 It was your friend driving
and your company. ,v1iy didn't you ask him?
A. I didn't see anything there for him to be measuring·.
Q. You saw him there doing the measuring?

,v
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A. I saw him there doing the measuring, yes, sir, but I
didn't see any black marks.
Q. You did see some brushes or scratches along the road,
the directions in which the body traveled 1
A. Yes, sir.
Q. Did you look on the truck 1
A. Yes, sir.
Q. Did you find any places on the front of the truck 1
A. Not on the front of the truck.
Q. \Vhere did you find them f
A. I found a scratch mark some 10 feet from the rear.
Q. Mr. Nichols -testified and you were in here and heard
him?
A. Yes; sir.·
Q. Were they correct Y
_A. Yes, sir.
.
page 34 ~- Q.. About the marks being on the trailer and
none on the tractor?
A. We couldu 't find any marks on the tractor, only those
on the trailer.

RE-DIRECT EXAl\UXATION.
By Mr. Turnbull:
Q. How far, if any, did the body of the truck extend beyond the wheels-the tires, I mean 1
A. I would think., l\lr. Turnbull, approxinrntely an inch
around the bottom of the bus. The foundation where the
body extends over and fits in. It is just a round ridge and
I think % tbs of an inch would be enough.
Q. You are talking about that little ridgef
A. Yes, sir.
Q. And that is the only thing which extends hevon<l the
tires!
·
A. Yes, sir.
Q. And you think it extends about three-quarters of an
inch?
A. I think it extends nhout three-quarters of an inl'11. I
have never examined it closelv.
Q. How far had you all traveled since you s01·t of decided
you would take a nap?
A. A couple of miles back around tllere, Mr. TuruhulJ,
after we come around those curves and over the l'iver bridgt!.
Q. After you came around tlic curves was when you thought
you would take a napY
·
A. Just before we hit the straightaway.
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RICHARDSON,
being first duly sworn, testified as follows:
DIRECT EXAl\IINATION.

'

By Mr. Turnbull:
Q. "There do you liver
·
A. I live four miles south of Ashland on No. 1.
}Jage 35 ~ Q. ,vher(' were you born 1
A. Same place.
Q. How long have you driven a truck?
A. Well, I have been driving about 15 years. I have been
with l\Ir. Carter about 14, or pretty close to that.
Q. Driving for Carter Brothers just about 14 years?
A. Just about 14 years.
Q. Just in your own wo1·ds tP.11 this Jury l1ow this accident
happened.
A. "\Vell. I was coming on from South Boston and got bellind this other trailer I would say 4 or 5 miles back beyond
the river and when I came on around and got on the straightaway I fig'Ured I could pass them all right. I could see the
man before I passed the truck and when I got there and figured I could pass I passed.
Q. And what happened Y
A. I looked in .the minor and seen this man step up and
then fall away.
Q. Did you say you blew your horn 7
A. Yes, sir, I blew it.
Q. ·where was this num walking when you started to pass Y
A. On tlle shoulder of the road.
Q. How far from the hard surface!
A. \Veil, I would say 3 feet, 2% feet.
Q. ,vas anything unusual in llis appearance?
A. No, sir.
Q. ·was anything to indicate he wasn't himself or a,vare
of your presence 7
A. No, sir.
Q. And you gave a blast of your horn before passing by?
A. Yes, sir.
page 36 } Q. You blew your horn and went, or started, on
past the truck and what happened!
A. I happened to glance back in the mirror and seen him
wben be stepped right up into the side of it.
Q. What part did he step into 7
A. Into the back encl of the trailer abouf 6 feet from the
back end.
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Q. ·what did you do 1
Q. Well, I pulled up there and told "Shorty", Mr. ,veatherford, I thought I bad hit that man walking 9n the side of the
road and he jumped out and I parked on the right-hand side
of the road in front of the Church.
· Q. You checked the truck so he could get off t
A. Yes, sir~ so Mr. eathcrford could get off.
Q. Did you go back up there f
A. Yes, sir.
Q. What did you find f
A. I found the man. I thought he was dead.
Q. Where was he lyingT
A. He was laying in the ditd1 line.
Q. H:ow fast were you driving?
A. Abput 30 miles an hour.
Q. How far would you say the ditch line is from the edge
of the hard surface T
A. From the edge of the hard surface I would say about -tf eet.
Q. Well, what did you all do f Did nnybody go for au officerf
A. Yes, sir, a couple of them offered to go for them. I
don't know their names because I didn't ask them.
Q. You just stayed with the truck until the Officer came!
A. Yes, sir.
page 37 ~ Q. ,vithin whnt clistnnce did you stop your
truck?
A. I would say about 30 feet.
Q. Do you know whetht'r or not any of your ,vheels on the
left side of your truck went off the hard surface!
A. Well, it looked like it might have went off a little bit,
not much.
Q. You mean both dual wheels, or just one 1
A. No, sir, part of one dual wbecl.
Q. What evidence wns tlrnre of that fncU
A. Well, there was n mark there nlong on the edge ol' thr
dirt where it looked like it might have been off. It was n
slight skid mark on the hard surface of one tire.
Q. Of one tire?
A. Yes, sir.
Q. Well, how far did that slight skid mark on the surface
of one tire run 7 Did you memmre it or step it otH
A. No, sir, I didn't menRure it or st<1p it off either.
Q. ,vhat did you estimate it to have been?
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A. I would sav a bout 3 or 4 feet.
Q. en, along tbis 3 feet or 4 feet was there any mark on
the soil on the shoulder to indicate the other tire was brushing along the shoulder itself Y
A. Well, just in ridges wl1ere the road will wash down.
Ridges on the dirt.
Q. For that distance the dirt was topped off?
A. Yes, sir.
Q. But the dual wl1eels on that side never did drop down
to the shoulder or on to the sboulder during that time!
A. No, sir.
page 38 > Q. "There was the body lying with respect to
those marks that you spoke of on the hard surface?
A.
en, the body was laying in the ditch I would say about
4 feet or 5 feet from where tbose rough places were on tbe
road.
Q. ,vas it lying directly opposite those rough places on the
road or forward of thaU
A. Forward of that.
Q. How far forward of the marks-I mean looking eastwould you say the body was T
A. Well., I would say about 7 feet or 8 feet, something like
that. I didn't measure it.
Q. But it was lying some distance to the east of those
marks left by the tiref
A. Yes, sir.
Q. How wide is tbat truck which you were operating!
A. About 7 feet 8 inclies I think is what it measures.
Q. How far, if any, does the body of the truck extend beyond the tires 1
A. It is just a little rub rail there about an incl1 or inch
imd one-half wide.
Q. But the rub nil extends one (l inch) inch beyond the
tires?
A. Yes, sir.
Q. Is it a fact or not that tires and body of the truck are
straight down?
A. Yes, sir, the body is straight and then it has that rub
rail around that.
Q. The body itself, without the rub rail, would be straight
with the tires?
A. Yes, sir.
Q. But the rub rail is about an inch?

,v
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A. Yes, sir.
Judge: Gentlemen, before you start on the cross examination it is five minutes of 1 :00. At this time I'm going to take
recess for lunch.
page 39

~

Mr. Richardson back on stan<l-

Mr. Turnbull continues-"Just one or two more questions''.
Q. I c]on 't think it is in the record about this and I'm not
certain. :liow wide ,vere those individual dual tires?
A. I would say around 10 inches. The width of them.
Q. With the one dual tire on the edge of the hard surface
of the road as some witnesses have testified, how far would
the body extend beyond the hard surface?
A. Well, it wouldn't be over 6 inches with a ten (10) inch
tire. In other words, how far would the tire be sticking over
the hard surface 1
Q. The question was, with one dual wheel on the hard surface how far would the bodv of the car extend bevoncl the
liard surface. I understood {,ou to sav the tire was io inches
wide. Well, how far would. that bociy extend including thu
rub rail 7 Will it extend more than the width of a tire and
the rub rail Y
/
A. No, sir, it wouldn't do that.
Q. It wouldn't be any less than the tire and IJll}....t!!il f
A. No, sir, it wouldn't be any lees.
Q. And how wide was the rub rail 1
A. About an inch or an inch and a quarter.
CROSS E:X:Al\UNATION.

By Mr. Early:
Q. You say it wouldn't t>xtend over ten inches out beyond
the hard surface if the inside dual wheel was running right
on the edge of the hard surface f
A. I don't think so, no.
Q. According to you your dual wheel is 10 in<'hes wicle1
A. Yes~ sir.
page 40 ~ Q. Your rub rail is 1% inchc5 !

:Mr. Turnbull: He said an "inch".
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A. An inch and a quarter.
Q. That's 111,4 inches, isn't iU
A. Yes, sir.
Q. What is the space between the dual wheels on the left
side?
A. I don't know.
Q. Four (4) inches, six (6) inches!
A. I don't know.
Q. You have that much more distance to add on to your
111,4 inches T
A. Yes, sir.
Q. So, you have n total of considerably more than 111/a.
inches running out and extending over. the shoulde·r of the
road?
A. Yes, sir.
Q. Let's see I1ow many matters in this case you are in
agreement with witnesses who have testified for U1e Commonwealth. To start with, it is admitted, I believe, by yon that
your truck is or was slightly under 8 feet in width f
A. Yes, sir.
Q. Probably two, three or four inches under eight feet 1
A. Yes, sir.
Q. And I believe you also admit the truck you were passing was equally as wide?
A. Yes, sir.
Q. Now, the point you were going to. pass this truck, that
truck at that point was exactly opposite Mr. Seay?
A. Yes, sir.
Q. And the effect of your passing at that point was putting this truck over here on the. right-hand side,
page 41 ~ then you and then Mr. Seay, all three lined up
across the road?
A. Yes, sir.
Q. And the effect of your pnssing at that point was to cause
you to drive in the center or not in the center by Mr. Seay
on the left side and this truck on the right?
A. Yes, sir.
Q. And the road at that point is 20 feet 10 inches. Does
that seem about right!
A. Yes, sir.
Q. And you admit in making that drive at that point you
did run one of your dual wl1eels off tlie lmrd surface, thnt
your inside dual wheel on the: left side was running just on the
edge of tlie hard surfaC'e?
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A. Just on the edge of the hard surface, yes, sir.
Q. The inner left dual wheel. You admit that would throw
your outside dual wheel on the left certainly 11% inches and
maybe more over on the shoulder and you admit while running in that condition your trurk, or trailer, and the body of
:Mr. Seay came in contact with each otl1er T
A. Yes, sir.
Q. You don't claim Mr. Seay was on tl1e hard surface but
]1e was on the shoulder and your truck was extending out over
the shoulder and came in contart with him, or he came iu
contact with it 1
A. Yes.
Q. Now., you had been following this other truck for some
4 miles or more. Is that right f
A. Yes, sir.
Q. And for a space of four miles or more you had been
wanting to pass this truck f
page 42 } A. Yes, sir.
. Q. '\Vas that other truck hea,·ily loadc<l f
A. He was down in gear so he wfts evidently right smartly
loaded. · ·
Q. And· for a period of four miles this wns the first space
you came to you could pass f
A. Yes, sir.
Q. And when you came to that space it was certainly
straight and level and for over 3/lOths of a mile!
A. Yes, sir.
Q. Is that in accordance with your judgment f
A. Yes, sir.
.
Q. You never passed him at the beginning of this strnightaway stretch, did you f
A. No, sir.
Q. If he was driving so slow and in such low gca rs whv
couldn't you pass him at the beginning of the stl'aightnwny'y
A. I was waiting until I had a straight view down the road.
Q. Well, you bad a view 3/lOths of a mile and the farther
vou went down the road the less view vou had. Yon had more
view then than any other time Oil the straightaway.
A. Yes, sir.
Q. And you tell the Jury you never had to drive but 30 to
35 to pass and you let him go over 2/3rds of the clistnnce hefore you attempted to pass him f
A. Yes, sir.
Q. And you picked out a point over liere on the left-hantl
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side where you knew you had to go between him and Mr.
Seay but you wait until you throw the three abreast,-that is
the place you picked out to pass him.
page 43 ~ A. I didn't exact1y pick that place out but that
was where I passed.
Q. You knew you tbree would be abreast on the road. You
picked out that place to pass, or did pass him at that point.
And you tell the Jury you blew your horn.
A. Yes, sir.
Q. You have already testified in your preliminary hearing t
A. Yes, sir.
Q. And you testified you blew your born J
A. Yes, sir.
Q. And you testified Mr. Seay gave no indication of liearing that horn f
A. No, sir.
Q. Mr. Seay gave no indication of hearing that horn by
looking around or stepping to the left or anything he heard
your horn. And you bad a man walking with his back to you.
Is tlmt rigl1U
A. Yes, sir.
Q. And you made-you had to come over tl1ere even if you
made a good drive on the left-hand side of the road 7
A. Yes, sir.
.
Q. And as far as you know Mr. Seay never knew you were
coming at alU
A. Yes, sir.
Q. And you came up from behind and the man you were
passing never knew you were going to pass or was in the
world. Is that all correct?
A. Yes, sir.
Q. Now, when you pass n truck and say yours is about 8
feet and the other is 8 feet, that's 16 feet, and you have to
pass ~ feet ~e~ween you all, that's 18 feet, if everybody is
dr1vmg perfect Y
page 44 ~ A. Yes. sir.
Q. And if ho is as far on the 1·ight-hand side as
possible and you are tnking up 18 feet at the very least of the
road. Now, when you went by there your conscience wasn't
exactly clear about passing at that point. You questioned
your judgment about passing at that point.
A. Well, I thought I hnd plenty of room.
Q. You say you looked in that mirror.
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A. I always look in the mirror.
Q. You were passing that other truck. You luwe to look
at him when you are passing.
A. Yes, sir.
Q. ,vhat caused vou to look back in vour mirro1· if it wasn't
the fact you questioned your judgme1it of passing Mr. St~ay t
A. It was just a habit.
Q. You were uneasy about.whether you had hit Mr. Seay
or not and that is why you looked in that mil'ror.
A. I always look in the mirror wlrnther they are walking or
riding.
Q. And he was 3 feet or 4 feet out on the shoulder there
wouldn't have been anything for you to worry ahout. But
you knew you did something that endangered Mr. Seay 's life.
didn't you 7 ·Mr. Turnbull: Let him answer your <1nestions.
A. No, sir, I didn't think so. I thought I hnd plenty of
room between him and the truck. That was whv I went on.
Q. Why did you look in the mirror!
·
A. I always look in the mirror ever~· time I pass anything.
It is a habit. If I pass a truck or anything on the r(lad I look
back in the mirror.
page 45 } Q. You had to pass a truek on yom right but
habit was so strong you had to look iu the mirrot·,
too. You weren't afraid of a car overtaking you. Yon knew
you had to pull back over to your right ,vhen you passecl him,
didn't you?
A. Yes, sir.
Q. And there wasn't but one reason you lookC!d in that
mirror and that was to see how Mr. Seay was furing1
A. Well, maybe it waA.
Q. ·when you looked in tl1e mirror you fonncl out he hadn •t
come out so well.
A. \Vell, not w11en I seen him.
Q. The lick had occurred and lie was in the proccsi: of falling or hurtling through the air f
A. Yes, sir.
Q. All you know he was leaving the truck when Yon ~aw
him1
·
A. Yes, sir.
Q. Your friend was riding there with you and says J1e

"\V.
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W. TJT. RicJ,ardso11.
couldn't sec a11v tire mark
marks all right f
A. Yes, sir.

011

the road.

You saw the tire

RE-DIRECT EXAMINATION.
Bv l\lr. Turnbull:
·Q.
erc those tire marks very evident in tbe road or did
you have to look pretty close to see tbe tire marks Y
A. \Vell, you could see tire marks there. You can look
right down at them and there were skid marks there. I don't
sec why a man would have to be on his knees to see the mark.
Q. You were asked about looking back and about :Mr. Seay.
Did you have any reason to think :Mr. Seay had not
page 46 ~ heard your horn blow before you started by the
truckY
A. No, sir, I didn't think lie clidn 't hear.
,Q. Did you have any reason to think he didn't hear the
horn because he didn't ·1ook back Y
A. I don't know whether he heard it or not but he didn't
look back.
Q. Docs every pedestrian on the rond look back'!
A. Ycs, sir, 9 out of 10 do.
Q. But you couldn't tell wl1cthcr he heard it or not?
A. No, sir.
Q. \Vas anything to inclirate he was not himself?
A. No, sir.
Q. w·as it a loud blasting l10rn 1
A. Its very clear.
Q. Unless l\fr. Seay was deaf or something like that he
would have licarcl it, wouldn't he? If he had good ears!
A. Oh, yes, sir, he could haYe heard it.
Q. What kind of mirrors did you have Y Did you have more
than one mirror on the truck Y
A. Yes, sir, one on each fender, on the front fenders.
Q. And what do those mirrors show respectively? If you
look to your right what part of the road would that sl1owt
A. On the right.
Q. Auel the mirror on tl1e left would show T
A. On the left side.
A. And it was when you looked in the mirrors passing thii:.
truck and saw Mr. S<>ay when 110 Jiit or fell against
page 47 } the side of the truck. Is that correct?

,v
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W. W. Riclu1:rdson,.
:Afr. Early: Fell against the side J
Mr. Turnbull: Yes, sir.
. Mr. Early: He just testified l1e saw him as he was leavmg.

Mr. Turnbull to witness: " 1 hich was it t
A. It looked like he went awav from it.
Stepped from it T
•
Stepped or was knocked from it.
Stepped or was knocked from it when be went away
the truck?
A. Yes, sir.
Q. You didn't sec him step tow a r<ls the truck t
A. It looked to me like he stepped towards the truck and
then went back like that.
Q. It looked like he stepped towards the truck and then
went backt ·
A. Yes, sir. '
.
Q. Now, l\Ir; Early has examined you at some length about
why you picked that spot to pass this tmck. ,vimt was th(.l
distance in there, Mr. Richardson, that you had within which
to pass the truck before you got back into some curves oi·
change in the road 1 Do you know?
A. Not exactly but a right good step, about three or four
miles.
. Q. I think some witnesses ha\'e testified it was a straight
stretch of about a mile.
A. It was just about that. I don't know exactly.
Q. But you weren't picking out any spot to pass this man t
A. No, sir, I seen the road was clear.
Q. You just went up behind liim in the natural com·sc of
your business f

Q.
A.
Q.
from

Objection by l\f r. :Morton.
Q. How did you come to pass him then t Express it in your
own words.
page 48 } A. How was that 1
Q. Did you at once inc·rense \'Olll' speed in order
to overtake and pass it?
·
A. Yes, sir, I Jmd to do it.
Q. It was your intention to pass him on this straight
stretchY
A. Yes, sir.
Q. And it was that you happ«mcd to attl'mpt to pass him
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Leon N. Bazeale-Robert K. Carter.
at the place on which Mr. Seay was walking beside the road·?
Is that correct 1
A. Yes, sir.
l\:Ir. Turnbull: I think that's all.

The witness,
JUDGE LEON N. BAZEALE,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.
Bv Mr. Turnbull:
·Q. ,virnt is your namet sh\ and where do you live?
A. Leon N. Bazeale. I live in Hanover County, Virginia.
Q. " 7hat is your position T
A. Judge of the Fifteenth Judicial Circuit of the Commonwealtb.
Q. How long hnve you been Judge of that Circuit?
A. Since 1941.
Q. Do you know Mr. ,v. ·w. Richardson f ·
A. Yes ,sir. I have known him all my life. I have lived
within a few miles of him and knew his father before him.
Q. Do you know his general reputation as a man of character and veracitd
A. I certainlv do.
Q. ,vbat is it!
A. It is excellent, sir.
l\Ir. Morton and Mr. Early; No questions.

page 49

~

The witnesst

ROBERT K. CARTER,
being first duly sworn, testified ns follows:
DIRECT EXAMINATION.
Bv Mr. Turnbull:
·Q. ·what is your name!
A. Robert K. Carter.
Q. What is your occupation f
A. I'm in the transportation business.
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Robert K. Carter.
Q. 1Vas Mr. Richardson, the defendant in this case~ driving a truck for your firm 1
A. Yes, sir.
Q. How long has he been driving!
A. I employed llim on the 7th day of .~ unc, 1935.
Q. And he has worked for you ever smce ¥
A. Yes, sir.
Q. Do you know his general reputation as n law abiding
citizen?
A. Yes, sir.
Q. Is it good or bad!
A. Very good.
Q. We have asked witnesses here, l\Ir. Carter, about certain distanc~s. ·what we woulcl like to know ii;, accepting it
RS a fact that only one of the dual tires was on the north bard
surface of this highway at the time of the ac<'ident, how many
inches would the side of the truck extend beyond the bard
surface?
A. \Vell, I would surmise thnt the inside dun) tire was completely on the hard surface. The distance between a ten (10)
inch tire on a ten (10) inch wheel is the llf:! inches. That
clearnce is sufficient to carry tire chains and will admit
the use of an 11 :00 tire and
g·ive you a quarter between
but this carries 10x20 and they are 11/2 inches apart. The
tire comes almost flush with the body. I'm speaking about
the up and down position. The rub rail is within
page 50 ~ the 8 feet, the ovC"rall width requit·ecl by the State.
A size tire larger than 10 could be admitted on
that axle and still he within the legal limit. So ten (10)
inches would just come about flush with -the ruh !'ail. And so
about 34 inc]1 to % inch is the distance of the l'nb rail. That ·
would be the exact measurement.
Q. That would give us 10 iuches for the tire?
A. That's right.
Q. Plus 11h inches for the distance between the ti re!
A. That's right.
Q. And how wide you say the rub rail is?
A. 3,4 inch to %t11s of an inch.
Q. That would make 11 or 12112 incl1es?
A. That's right.

,vill

:Mr. Turnbull: I think that'~ all.
:Mr. :Morton. No questions, Mr. Carter.
:Mr. Turnbull: That's all, Your Honor.
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The witness,
1\IRS. BERKLEY GRILES,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.
Bv Mr. Earlv:
•Q. W'ha t ii your name?
A. Mrs. Berkley Griles.
Q. You are daughter of l\Ir. J.E. Seay, deceased?
A. Yes, sir.
Q. And also the wife of Mr. Berkley O riles!
A. Yes, sir.
page 51 ~ Q. Some question has heen coming up as to the
blowing of the horn. 1Vas your father deaf?
A. No, sir, lie wasn't deaf.
Q. '\Vas his hearing absolutely all rigl1U
A. Yes, sir.
Q. Had he been at your house a ~ho1·t time before this accident?
A. About 25 minutes.
Mr. Turnbull: No questions.
:Mr. Morton: That is all, sir.
J uclge Flood: Both sides rest.
Instructions in Judge's chambers.
Closing statement by Mr. Early.
Closing statement by :Mr. Turnbull.
Closing statement by l\Ir. Morton .
•Jury's Verdict: ,ve, the Jury, find \V.
guilty and fix his punishment at $500.00 fine.

,v.

Richardson

H. E. CLAYBROOK,
Foreman
l\fr. Turnbull: If Your Honor please~ we move tlmt tho
verdict of the Jury be set aside on the ground that it is contrary to the law and the evidence and on the ground that it
was improperlv instructed and on the ground that some instructions we1·e ref used.
I would like to hn,·e opportunity to revise those grounds,
if the occasion should arise.

/
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Judge Flood: You would like to be hearcl on iU
Mr. Turnbull: Yes, sir, for the evidence to be written up
before.
page 52
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Teste:

IRBY TURNBULL,
Attornev for the Defendant
R. PAGE .MORTON,
.t\.ttornev for the Commonwealth
JOEL ,v:FLOOD,
Judge of the Circuit C1Jurt of
Charlotte County, Virginia.
May 17, 1950.

J. 1V. F.
State of Virginia
County of Charlotte, to-wit:

I, H. B. Chermside, Clerk of the Cir('uit Court of Charlotte
County do l1creby certify that the foregoing is the original
transcript of the testimony in the case of Commonwealth 1,.
W. Richardson tried in said Court on the 28 day of :March,
1950, which transcript was received by me this 17 day of
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Given under my hand this 17 clay of :May., 1950.
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