








IN THE

Supreme Court of Appeals of Virginia

AT RICHMOND

Record No. 4344

VIRGINIA:

In the Supreme Court of Appeals held at the Masonic Build-
ing in the City of Staunton on Tuesday the 7th day of Septem-
ber, 1954.

SAFEWAY STORES, INCORPORATED, Appellant,
against

MILK COMMISSION OF VIRGINIA; ALEXANDRIA
DAIRY PRODUCTS COMPANY, INCORPORATED;
THOMPSON’S DAIRY, INCORPORATED; AND
CHESTNUT FARMS-CHEVY CHASE DAIRY COM-
PANY, Appellees.

From the Cirecuit Court of the City of Richmond.

Upon the petition of Safeway Stores, Incorporated, an ap-
peal is awarded it from a decree entered by the Circuit Court
of the City of Richmond on the 11th day of February, 1954, in
a certain proceeding then therein depending wherein the sa1d
petitioner was plaintiff and the Milk Commission of Virginia
was defendant; upon the petitioner or some one for it, entey- .
ing into bond w1th sufficient surety before the clerk of the'sﬁn\
Circuit Court in the penalty of ﬁve hundred doll i '
dition as the law dlrects. L
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RECORD
N » * s a
B-2272
Filed in the Clerk’s Office the 4th day of September, 1953.

Teste:
WILBUR J. GRIGGS, Clerk
By EDWARD G. KIDD, D. C.
PETITION FOR APPEAL.

The petitioner Safeway Stores, Incorporated, a Maryland
corporation authorized to do business in the State of Virginia
and licensed to sell milk and milk products therein, appeals
from the order issued by the Milk Commission of Virginia on
July 28, 1953, designated as ‘‘ Arlington-Alexandria Market—
Order No, 4°’ and more particularly as ‘“Order Amending
Orders Nos. 1, 2 and 3 of the Rules and Regulations for the
Supervision and Control of the Arlington-Alexandria Milk
Market, by Amending Regulation No. 2, Retail and Wholesale
Selling Prices’’, a copy of which Order is attached to the peti-
tion for reconsideration mentioned in paragraph 3 hereof and
filed herewith, and assigns its reasons for this appeal as fol-
lows:

1. Under the Order issued July 28, 1953, the Commission
established different prices for the same grade of milk. As
set forth in Paragraphs A and B of the Order, the Commis-
sion established for one grade of milk—namely, milk, cultured
wholemilk, homogenized milk, 3.25-4.25% butterfat, chocolate
or other flavored milks or drinks (to contain not less than 1%
butterfat), and cultured buttermilk containing more than 1.5%
butterfat—minimum retail prices per quart ranging from 22¢
to 24-1/2¢ depending upon whether the milk is sold through
stores or delivered in single quarts, three quarts or six quarts.
Paragraphs C and D, Paragraphs E and F, Paragraphs G and

H and Paragraphs I and J of the Order similarly
page 2 } fixed different prices for the same grades of milk.
- In doing so, the Commission established a different
- gpread as between the prices set for the milk described in
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Paragraphs A and B and the milk deseribed in Paragraphs C,
D, I and F of the Order. This further illustrates the arbi-
trary, capricious and unreasonable nature of the Commission’s
aetion.

2. Under the laws of Virginia, the Milk (‘ommission is
denied authority to fix different prices for the same grade of
milk and must fix reasonable prices for different grades. Ac-
cordingly, the Order of the Milk Commission is without au-
thority of law and is arbitrary, unreasonable and capricious,
all to the prejudice of the petitioner.

3. On August 28, 1953, the petitioner filed with the Milk
Commission its petition for reconsideration of the Order, a
copy of which petition for reconsideration, along with copies
of the Notice of the Public Milk Hearing dated June 24, 1953
and the Order issued July 28, 1953, are attached hereto and
prayed to be read as a part of this petition. The Commission
has not acted upon the petition for reconsideration and, in
view of the apparent requirement of law that this petition for
appeal be filed within forty days after issuance of the Order
complained of, the petitioner now files this petition in this
Court.

WHEREFORE, the petitioner prays that the Milk Com-
mission of Virginia be summoned to appear herein, and file
its pleadings and the record of the procecedings before the Milk
Commission relating to the issuance of the Order of July 28,
1953; that the Order be declared null and void; that the Milk
Commission be required either to fix the prices for milk in the
Arlington-Alexandria Market in accordance with law and

without diserimination as to the price of any grade
page 3 } of milk, or withdraw the exercise of its powers from

such market; that the Milk Commission, if it does
not withdraw the exercise of its powers from such market, be
required further to establish a reasonable minimum price and
a reasonable maximum price for each grade of milk, with rea-
-sonable spreads as between the minimum priees and the maxi-
mum prices for all grades; and that the petitioner be reim-
bursed for its costs in this behalf expended.

SAFEWAY STORES, INCORPORATED.

* L] @ * &

page 4}
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PETITION FOR RECONSIDERATION OF THE COMMIS-
SION’S ORDER NO. 4, ARLINGTON-ALEXANDRIA
MARKET, ISSUED ON JULY 28, 1953.

Your petitioner, Safeway Stores, Incorporated, a corpora-
tion licensed to sell milk and milk products in the Common-
wealth of Virginia, respectfully petitions this Honorable Com-
mission to reconsider its Order No. 4, Arlington-Alexandria
Market, and correct the same to conform to the requirements
of Section 3-359, Code of Virginia, 1950,

The Virginia Milk Commission held a hearing on the Arling-
ton-Alexandria Market on July 17, 1953. This hearing was
called in accordance with a notice of hearing, copy of which
is attached hereto as **Iixhibit A’

As a result of this hearing the Commission issned Arling-
ton-Alexandria Market Order No. 4 on July 28, 1953. A copy
of this order is attached hereto as ‘‘Exhibit B’’. This order
shows that the Commission has acted unreasonably, unlaw-
fully, arbitrarily, capriciously and violated the clear letter of
the law in that it has established different prices for the same
grade of milk.

It is specifieally pointed out that in paragraph A the Com-
mission has established three prices for milk, eultured whole
milk, homogenized milk, 3.25-4.25% butterfat, chocolate or
other flavored milks or drinks (to contain not less than 1%
butterfat), and cultured buttermilk containing more than 1.5%
butterfat, in that it sets a price of 24-1/2¢ for a single quart
delivery, 23-1/2¢ for three quart delivery, and 22¢ for a six
quart delivery. In paragraph B for the same grade of milk
it establishes a fourth price in that it establishes 22- 1/2¢ for
one quart sold through stores.

The same pattern "is followed in paragraphs C and D for
milk 4.26-5.5% butterfat—including Jersey and Guernsey

milk, where prices of 26-1/2¢ for single quart ‘de-
page 5 } hvely, 25-1/2¢ for three quart delivery, and 24-1/2¢

for six quart delivery, are established for home de-
livered milk; and 24-1/2¢ for the same grade of milk sold
through stores.

The same discrepancy apphes to paragraphs E and F, where
under paragraph E Vitamin ¢“D’’ homogenized milk 3.95-
4.25% butterfat is sold for 25-1/2c, 24-1/2c and 23-1/2c; and
under paragraph F a single quart of the same grade of milk
is sold through stores at 23-1/2c.

This same discrepancy applies in paragraphs G and H, cul-
tured skim milk and/or buttermilk (containing less than 1.5%
butterfat).
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This petition is filed with the Commission in accordanee with
the language in Reynolds v. State Mill: Commission, 163 Va.
957, 977; 179 S. L. 507, 515 (1935), wherein the court stated:

“The appellants here have not applied to the Milk Commis-
sion to have any rule or order it may have issued corrected or
invalidated. No objection to any order or rule has been
pointed out to the Conunission and it has had no opportunity
to make any correetion of its erroneous orders, if any such
orders have been issued.

¢ {Where one complains that regulations promulated under
legislative authority by a State board are unrcasonable and
oppressive, he should scek relief by applying to that board to
modify them.’” Petersen Baking Co. v. Bryan, Governor, 290
U.8.570 * * *, There is no suggestion here that if the nppcl-
lants had sought relief of the Milk Cominission, their request
would not have been fairly heard or that they would have been
denied any relief to which they may have been entitled.”’

The court further stated in the Reynolds case at p. 509 :

“‘The act provides that the Commission after public hear-
ing and investigation, may fix the minimum and maximum
wholesale and retail prices to be charged for milk in any
market and it may fix different prices for different grades of
milk. In determining the reasonableness of prices, the Com-
mission shall be guided by the cost of production and distribu-
tion in the area, the necessary operation, processing, storage,
and delivery charges, the prices of other foods, and the wel-
fare of the general public.”’

In Lucerne Cream and Butter Company v. Mill; Commission,
182 Va. 490, 29 S. E. (2d) 397, the court stated repeatedly in
its decision 'that the Commlssmn could not fix different prices
for the same grade of milk.. In that same case the court pointed
out that the Commission could fix minimum and maximum

prices for the same grade of milk. The eourt stated
page G } at p.400:

““The Act creating the Commission and defning and pro-
viding for its f unctlons, duties and powers must be viewed and
considered in its entirety. Its language was evidently chosen
with great care. It provides that the Commission may per-
form certain functions and duties; but in the performance
thereof it must observe certain rules and standards of guid-
ance. The Commission ‘may fix the minimum and maxinmum
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wholesale and retail prices * * *for milk to be charged in any
market, and may also fix different prices for different grades
of milk;’ but in the exercise of those important functions, it
*shall be guided by,’ that is, must be guided by, and take into
consideration all of the elements of cost enumerated in sub-
seetion (j).”

In closing, the court stated at p. 401:

“In the absence of any express legislative declaration to the
contrary effect, the Milk Commission of Virginia, if it under-
takes to fix the price or prices of milk, must fix the same price
for the same grade, after giving full consideration to all of the
cost factors of production and distribution enumerated in the
statute. It cannot validly set up a classification based upon
one of such factors for the purpose of establishing a differ-
ential in price for the same grade.”’

In light of the foregoing, petitioner urges that the Commis-
sion establish maximum and minimum prices for these various
grades of milk. For example, petitioner urges that the mini-
mum price for quarts of milk the subject of paragraphs A and
B of the Regulation be 22¢. Petitioner further urges that a
maximum price be established for this grade of milk at 24-1/2¢
a quart or higher as deemed necessary by the Commission
from the evidence already before it. It is the view of the peti-
tioner that the Commission was attempting to do this when it
established those various prices for the same grade, and that
22¢ was the minimum and 24-1/2¢ the maximum for milk in
those classifications. Itis pointed out, however, that the Com-
mission failed.to follow the clear mandate of the statute as
interpreted by the cases,

In paragraphs C and D there is no reason why the minimum
price should be 24-1/2¢ rather than 24c. Unless there are cost
factors which were not brought out in the hearing which the
Commission considered, there is just as much reason for g
2-1/2¢ spread in paragraphs C and D as there is for the same

spread in paragraphs A and B.
page 7} An even more anomalous situation is developed

in paragraphs B and F, where the Commission has
established a 2¢ spread as opposed to 2-1/2¢ on Vitamin ¢‘D”’
homogenized milk, which is exactly the same product as that
in paragraphs A and B, with the exception that Vitamin D’
has been added to it. Certainly the minimum price for this
classification should be 23¢ a quart and the maximum 25-1.2¢
or higher dependent upon the evidence in the record.
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Again, paragraphs G and H should have a minimum of 17¢
and a maximum of 19¢ or higher.

And in paragraphs I and J there should be a minimum of
19¢ and a maximum of 21e¢ or higher.

Petitioner respectfully prays that this Commission recon-
sider its Order No. 4, Arlington-Alexandria Market issued
July 28, 1953, and conform the same to the clear language of
the Act establishing its authority, as interpreted by the Su-
preme Court of Appeals of Virginia.

If the Commission desires further evidence or argument on
this point, your petitioner holds itself ready and willing to
present same at the Commission’s office in Richinond.

Respectfully submitted.

& & & @ a

page 8}

June 24, 1953
LEGAL NOTICE OF PUBLIC MILK HEARING.

Under authority vested in the Commission, by Article 2,
Chapter 17, of Title 3, Code of Virginia, and pursuant to the -
requests of distributors serving the Arlington-Alexandria and
Manassas Milk Markets, the Virginia State Milk Commission
will econduet a joint Public Hearing in the VIRGINTA ROOM,
of the GEORGE MASON HOTEL, ALEXANDRIA, VIR-
GINIA, on FRIDAY, JULY 17, 1953, at 11:00 o’clock, a. m.,
d. s. t., for the purpose of hearing evidence relative to an ad-
justment in resale prices in the Arlington-Alexandria and
Manassas Milk Markets.

Consumers and distributors will be given an opportunity to
appear before and to present to the Commission testimony
and evidence pertinent to the above subject.

STATE MILK COMMISSION
JOHN W. OWEN, Sccretary.

/b
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page 9} ARLINGTON-ALEXANDRIA MARKET 1
ORDER NO. 4. :

COMMONWEALTH OF VIRGINIA
STATE MILK COMMISSION
RICHMOND

ORDER AMENDING ORDERS NOS. 1, 2 AND 3, OF THE
RULES AND REGULATIONS FOR THE SUPER-
VISION AND CONTROL OF THE ARLINGTON-
ALEXANDRIA MILK MARKET, BY AMENDING
REGULATION NO. 2, RETAIL AND WHOLESALE
SELLING PRICES.

EFFECTIVE 12:01 a. m., JULY 29, 1953, Regulation: No,
2, Retail and Wholesale Selling Prices, of the Rules and Regu-
lations for the Supervision and Control of the Arlington-Alex-
andria Milk Market, is hereby amended and reenacted to read
in full as follows:

REGULATION NO. 2
RETAIL AND WHOLESALE SELLING PRICES

The following schedule of minimum prices shall prevail in
the Sales Area, exclusive of the salvage or redemption value
of any container in which any milk, and/or eream, or other
product listed herein is delivered to a purchaser,

A. Milk, Cultured Wholemilk, Homoge-
nizced Milk, 3.25-4.25% butierfat,
Chocolate or other Flavored Milks
or Drinks (to contain not less than
1% butterfat), and Cultured Butter- ‘
milk containing more than 1.5% but-
terfat Retail Wholesale

Gallons—bulk ‘ .85
Quarts—single quart delivery 241, 22
*Quarts—three-quart delivery 2314

*Quarts—six-quart delivery .
Pints A4 1214



C.

D.

Half-pints

Milk, Cultured Wholemilk, Homoge-
nized Milk, 3-25-4.25% b. f., Choco-
late or other Flavored Milks or
Drinks (to contain not less than 1%
b. f.), and Cultured Buttermill con-
tavmng more than 1.5% butierfat
(sold through stores)
Half-gallons—delivered in two-quart
contains

Quarts

Milk 4.26-5.5% butterfat—Including
Jersey and Guernsey Milk
Gallons—bulk

Quarts—single quart delivery
¢Quarts—three-quart delivery
*Quarts—six-quart delivery

Pints .

Half-pints

Milk 4.26-5.5% butterfat—Including
Jersey and Guernsey Milk (sold
through stores)
Half—gallons—delivered in two-quart
containers

Quarts

Vitamin ““D’’ Homogenized Milk
3.25-4.25% butterfat

Gallons—bulk

Quarts—single quart delivery
*Quarts—three-quart delivery
*Quarts—six-quart delivery

Pints

Half-pints

page 10 }

F. Vitamin ““D’’> Homogenized Milk

3.25-4.25% butterfat (sold through
stores)

Half-gallons—delivered in two-
quart containers

Quarts

.08

45
2214

2614
2514
241/

081,

49
2414

2514
2415

2315

Relail

47
931,

Safeway Stores, Ine. v. Milk Commission of Va., Ete. 9

07

93
2415

1314
073

.85
23

13
07

Wholesale
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Cultured Skim Milk and/or Buiter-
milk (containing less than 1.5% but-
terfat)

Gallons—bulk

Quarts—single quart delivery
“Quarts—three-quart delivery
*Quarts—six-quart delivery

Pints

Half-pints

Cultured Skim Milk and/or Butter-
milk (containing less than 1.5% but-
terfat) (sold through stores)
Half-gallons—delivered in two-quart
containers

Quarts

Skim Milk—Vitamins ““A’’ and *D”’
added
Quarts—single quart delivery
*Quarts—three-quart delivery
*Quarts—six-quart delivery

Skim Milk—Vitamins ‘“A’°’ and ‘D’

added (sold through stores)
Quarts

Cream 18-22% butterfat (sweet or

sour)
Gallons—bulk
Quarts

Pints
Half-pints
Cream 33-38% butterfat (sweet or
sour)
Gallons—bulk
Quarts

Pints
Half-pints

Half and Half 11-13% buiterfat
Gallons—bulk

Quarts

Pints

19
17

34
A7

21
19
19
75

42
23

$1.46
82

51
.28

.60
A7

0914
053,

J9

$2.76
.69
37
.20

$5.52
1.38
74
.39

$1.7814
45
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N. The quantity prices preseribed in Paragraphs A, C, E,
G and I, of this Regulation for the three or six quart de-
liveries, shall not apply except where such three or six quart
purchases are equivalent to three or six quarts per day for a
delivery period of not less than 30 days.

0. The schedules of prices of milk ‘‘sold through stores”
contained in Paragraphs B, D, F, H and J, of this Regulation
shall apply only to sales of milk made to and by stores, having
a merchant’s license, which sells milk, in the original con-
tainers, to be consumed cither on or off the premises, and to
licensed distributors of milk making retail sales in the sales
room of their distributing plant.

P. The minimum prices listed in this Regulation shall not
apply to sales to schools, however, the minimum priee per one-
half pint wholesale, as listed in Paragraph A, of regulation
No. 2, of 7 cents, shall be the maximum price for sales to
schools for consumption on the premises.

page 11} Made adopted and posted for inspection, as

herein amended, in the main office of the Commis-
sion, and a certified copy thereof, ordered to be filed, in the
office of the Commissioner of Agriculture, pursunant to the au-
thority vested in the Commission, by Article 2, Chapter 17, of
Title 3, Code of Virginia, this TWENTY-EIGHTH day of
JULY, 1953.

STATE MILK COMMISSION
MARK TURNER, Chairman

V. P. RANDOLPH, JR., Commissioner
C. L. FLESHMAN, Commissioner.

/b.

page 18 }

*See Paragraph N.
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ORDER PERMITTING CHESTNUT FARMS-CHEVY
CHASE DAIRY COMPANY TO INTERVENE
HEREIN.

On consideration of the motion of Chestnut Farms-Chevy
Chase Dairy Company for leave to intervene herein, it is, by
the Court, this 5th day of November, 1953.

ORDERED that said motion be, and the same hereby is,
granted, and said company is hereby granted the right to file
its intervening petition and to intervene in this cause.

Enter 11/5/53.

HAROLD F. SNEAD, Judge.
» @ * » »
page 19 }
L ® * * [ ]

.Filed by Order Nov. 5, 1953.
Teste:

WILBUR J. GRIGGS, Clerk.
By E. G. KIDD, D. C.

INTERVENING PETITION BY CHESTNUT FARMS-
CHEVY CHASE DAIRY COMPANY.

Leave of Court being first had and obtained, Chestnut
Farms-Chevy Chase Dairy Company, a body corporate, with
its principal place of business in the District of Columbia,
and qualified to do business in the State of Virginia, files
herein its intervening petition, and alleges:

1. This intervenor denies the allegation contained in para-
graph 1 of the petition for appeal filed herein by Safeway
Stores, Incorporated, that the Arlington-Alexandria Market
Order No. 4, issued by the defendant on July 28, 1953, was or
is arbitrary, capricious, or unreasonable.

2. Intervenor denies that the defendant is without author-
ity to fix different prices for the same grade of milk, and fur-

_ther denies that the order of the defendant Milk Commission
is without authority of law and is arbitrary, unreasonable, or
capricious, and also denies that the petitioner has been or will
be prejudiced by said order

)
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3. Intervenor admits the allegations contained in said para-
graph, with the exception that it states that on the 23rd day
of October, 1953, the said defendant issued an order amending
Order No. 4 theretofore issued on July 28, 1953, said amended

order to become effective as of November 1, 1953.
page 20 } Intervenor states that said amended order is in all

respects legal and within the power vested by law
in said defendant.

WHEREFORE, intervenor prays that the petition be dis-
missed with costs assessed against petitioner.

CHESTNUT FARMS-CHEVY CHASE
DAIRY COMPANY.

L3 L L4 » L ]

page 21 }

” L & @& &

MOTION BY CHESTNUT FARMS-CHEVY CHASE
DAIRY COMPANY, A BODY CORPORATE,
FOR LEAVE TO INTERVENE.

Comes now Chestnut Farms-Chevy Chase Dairy Company,
a body corporate, by its attorneys, Harry L. Ryan, Jr., and
John J. Carmody, and moves the Court for leave to intervene
herein and to file its intervening petition as per copy attached;
and for causes of this motion says:

1. Said company is engaged in the sale and distribution
of milk and other dairy products at wholesale and retail in
the Arlington-Alexandria milk market, and was a party to
the proceedings before the Milk Commission of Virginia, held
in Alexandria, Virginia, on July 17, 1953.

2. Said company has a vital economic interest in these
proceedings, and should be allowed to intervene herein for
the purpose of asserting said interest.

HARRY L. RYAN, JR,,

JOHN J. CARMODY,
815 Fifteenth Street, N. W,,
Washington 5, D. C,,
Attorneys for Intervenor.
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Received and filed Nov. 5, 1953. !

Teste:
WILBUR J. GRIGGS, Clerk.
By E. G. KIDD, D. C.
page 24 }

ORDER GRANTING MOTION FOR LEAVE TO INTER-
VENE AS DEFENDAN'.li‘I\}SCY THOMPSON’S DAIRY,

Upon consideration of the motion for leave to intervene
filed herein by Thompson’s Dairy, Inc., of Washington, D.
C., and it appearing that the petitioner, Safeway Stores, Inec.,
has no objection, and that the respondent, Milk Commission
of Virginia, has consented to such intervention, and it appear-
ing further that the interests of the movant for intervention
are involved in this proceeding, it is, this 16th day of Novem-
ber, 1953, '

ORDERED that petitioner, Thompson’s Dairy, Inc., be, and
it hereby is, granted leave to intervene for all purposes as a
party defendant in the instant proceeding.

Enter 11/12/53.
HAROLD F. SNEAD, Judge.

® ] ] * »

page 25 }
] L L d L] L
Received and filed Nov. 12, 1953.
Teste:

. WILBUR J. GRIGGS, Clerk.
By E. G.KIDD, D. C. -
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MOTION OF THOMPSOXN’S DAIRY, INC. FOR LEAVE
TO INTERVENE.

Pursuant to Rule 2:15 of the Rules of the Supreme Court
of Virginia, Thompson’s Dairy, Inc., files this Motion For
Leave To Intervene in the instant proceeding. In support of
its motion Thompson’s Dairy, Inc., by its attorneys, states
the following:

1. Thompson’s Dairy, Inec., is a Distriet of Columbia cor-
poration having its place of business at 2012 Eleventh Strect,
N. W., Washington, D. C. It is authorized to do, and does,
business in the state of Virginia and is licensed to sell, and
sells, milk and milk products in substantial quantities in the
Arlington-Alexandria Market as established by the Milk Com-
mission of Virginia.

2, Thompson’s Dairy, Ine., participated below in the hear-
ings before the Milk Commission of Virginia upon which are
predicated its Arlington-Alexandria Market—Order No. 4,
dated July 28, 1953, and its Arlington-Alexandria Market—
Order No. 5, dated October 23, 1953.

3. The pecuniary interests of Thompson’s Dairy, Ine., will
be directly, immediately, and seriously affected should said
orders of the Milk Commission of Virginia be declared null

and void.
page 26 }  Wherefore, the premises considered, Thomp-
son’s Dairy, Inc. moves for leave to intervene in
this proceeding for all purposes as a party defendant in de-
fense of the order of the Milk Commission of Virginia in-
volved in this proceeding.

Respectfully submitted

F. GLOYD AWALT,

W. V. T. JUSTIS,
Attorneys for Thompson’s Dairy, Inc.
822 Connecticut Avenue,
‘Washington 6, D. C.

Filed by Order Nov. 12, 1953.
Teste: ‘

WILBUR J. GRIGGS, Clerk.
By E. G. KIDD, D. C.
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page 27 }

PETITION OF INTERVENTION OF THOMPSON'’S
| DAIRY, INC.

Pursuant to the leave to intervene as a party defendant
herein granted by this Court under Rule 2:15 of the Rules of
the Supreme Court of Appeals of Virginia, Thompson’s
Dairy, Inc. by its attorneys, states the following in answer to
the petition of appeal filed herein by Safeway Stores, In-
corporated: ‘

1. This intervenor-defendant denies the allegation contained
in paragraph 1 of the petition that the action of the defend-
ant Milk Commission of Virginia in its Arlington-Alexandria
Market—Order No. 4, dated July 28, 1953, is arbitrary, capri-
cious, or unreasonable.

2. This intervenor-defendant denies all the allegations con-
tained in paragraph 2 of the appeal and further denies that
the order of the defendant Milk Commission is without author-
ity of law and is arbritrary, unreasonable, and capricious, and
to the prejudice of the petitioner Safeway Stores, Incorpo-
rated.

3. This intervenor-defendant affirms the allegation con-
tained in paragraph 3 of the petition of appeal that on August
28, 1953, the petitioner filed with the Milk Commission of Vir-
ginia a petition for reconsideration of said Arlington-Alexan-

dria Market—Order No. 4, dated July 28, 1953.
page 28 ¢ 4. This intervenor-defendant further says that

on October 23, 1953, the Milk Commission of Vir-
ginia acted on petitioner’s petition for reconsideration by is-
suing its Arlington-Alexandria Market—Order No. 5, a true
copy of which is attached hereto and marked ¢¢Exhibit A’’,

WHEREFORE this intervenor-defendant prays that the
instant petition of appeal be dismissed.

THOMPSON'’S DAIRY, INC.

L L] . . » ]
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page 30 } EXHIBIT A.
ARLINGTON-ALEXANDRIA MARKET—ORDER NO. 5
L) & ® L ] %

ORDER AMENDING ORDER NO. 4, OF THE RULES AND
REGULATIONS FOR THE SUPERVISION AND
CONTROL OF THE ARLINGTON-ALEXANDRIA
MILK MARKET, BY AMENDING REGULATION
NO. 2, RETAIL AND WHOLESALE SELLING
PRICES :

EFFECTIVE 12:01 A. M., NOVEMBER 1, 1953, Regula-
tion No. 2, Retail and Wholesale Selling Prices, of the Rules
and Regulations for the Supervision and Control of the Ar-
lington-Alexandria Milk Market, is hereby amended and re-
enacted to read in full as follows:

REGULATION NO. 2
RETAIL AND WHOLESALE SELLING PRICES

The following schedule of minimum prices shall prevail in
the Sales Area, exclusive of the salvage or redemption value
of any container in which any milk, and/or eream, or other
product listed herein is delivered to a purchaser.

A.  Milk, Cultured Wholemilk, Homoge-
niced Mk, 3.25-4.25% Butterfat,
Chocolate or other Flavored Milks
or Drinks (To contain not less than .
1% Butterfat), and Cultured Butter-
milk contaiming more than 1.5%

Butterfat Retail Wholesale
Gallons—Bulk .85
Half-Gallons (sold through

stores) 45
Quarts—one to five quarts per de-

livery 241, 22
*Quarts—six or more quarts per de-

livery (not less than) 2214
Quarts (sold through stores) 2214
- Pints : 14 1214

Half-pints .08 07
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Milk 4.26-5.5% Butterfat—Including

Jersey & Guernsey Milk

Gallons—Bulk

Half-gallons (sold through
stores)

Quarts—one to five quarts per de-
livery

*Quarts—six or more quarts per de-
livery (not less than)

Quarts (sold through stores)

Pints

Half-pints

Vitamin ‘D’ Homogenized Milk

3.25-4.25% Bultlerfat

(allons—Bulk

Half-gallons (sold through
stores)

Quarts—one to five quarts per de-
livery

*Quarts—six or more quarts per de-
livery (not less than

Quarts (sold through stores)

Pints

Half-pints

Cultured Skim Milk and/or Buttermilk

(containing less than 1.5% butterfat)

Gallons—Bulk

Half-gallons (sold through
stores)

Quarfs—one to five quarts per de-
livery

*Quarts—six or more quarts per de-
livery (not less than)

Quarts (sold through stores)

Pints

Half-pints

Skim Milk—Vitamins ‘“A’’ and *‘D’’

added

Quarts—one to five quarts per de-
livery

*Quarts—six or more quarts per de-
livery (not less than)

Quarts (sold through stores)

49
2614

2414,
241
15

081

47

2514

2315
2314

34
19

A7
17

2

19
19

93

A13%
0734

13
07

.60

16%

09145
0534

1815
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F. Cream 18-22% Butlerfal
(sweet or sour) _ Retail Wholesale
Gallons—Bulk $2.76
Quarts : .75 .69
Pints ‘ 42 37
Half-pints ' 23 .20

K.

Cream 33-38% Butterfal
(sweet or sour)

Gallons—Bulk : $5.52
Quarts $1.46 1.38
Pints ' 82 .4
Half-pints ‘ 44 .39
Half and Half 11-13% Butlerfat

Gallons—Bulk $1.78Y%
Quarts o1 45
Pints 28 24

The quantity prices presecribed in Paragraphs A, B, C,
D and E, of this Regulation for the home-delivery of six
quarts or more shall not apply except where purchases
are equivalent to six quarts or more per home-delivery
for a hl:egular billing period of not less than one calendar
mont

The schedules of prices of milk (sold through stores)
shall apply only to sales of milk made to and by stores,
having a merchant’s license, which sells milk, in the origi-
nal containers, to be consumed cither on or off the prem-
ises, and to licensed distributors of milk making retail
sales in the sales room of their distributing plant.

The minimum prices listed in this Regulation shall not
apply to sales to schools, however, the minimum price per
one-half pint wholesale, as listed in Paragraph A, of
Regulation No. 2, of 7 cents, shall be the maximum for
sales to schools for consumption on the premises.

Made, adopted and posted for inspection, as herein
amended, in the main office of the Commission, and a cer-
tified copy thereof, ordered to be filed in the office of the

*See Paragraph 1



20 Supreme Court of Appeals of Virginia

Commissioner of Agriculture, pursuant to authority
vested in the Commission, by Article 2, Chapter 17, of
Title 3, Code of Virginia, this TWENTY-THIRD day of
OCTOBER, 1953 -

STATE MILK COMMISSION
MARK TURNER, Chairman

V. P. RANDOLPH, JR., Commissioner
C. L. FLESHMAN, Commissioner
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ORDER GRANTING MOTION FOR LEAVE TO INTER-
VENE AS DEFENDANT BY ALEXANDRIA DAIRY
o PRODUCTS COMPANY, INC.

Upon consideration of the motion for leave to intervene
filed herein by Alexandria Dairy Products Company, Inc.,
of Alexandria, Virginia and it appearing that the petitioner,
Safeway Stores, Inc., has no objection, and that the respond-
ent, Milk Commission of Virginia, has consented to such in-
tervention, and it appearing further that the movant was a
party to the proceedings before the Milk Commission and that
the interests of the movant for intervention are involved in
the proceedings, it is, this 17th day of November, 1953.

ORDERED that petitioner, Alexandria Dairy Products
Company, Inc., be, and it hereby is, granted leave to inter-
vene for all purposes as a party defendant in the instant
proceeding.

Enter 11/17/53.
' HAROLD F. SNEAD, Judge.

. . . . .
page 33 }
. . . . .
Filed by Order Nov. 17, 1953.
Teste:

WILBUR J. GRIGGS, Clerk.
By EDW. G. KIDD, D. C.
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PETITION OF INTERVENTION OF ALEXANDRIA
DAIRY PRODUCTS COMPANY, INC.

Pursuant to the leave to intervene as a party defendant
herein granted by this Court in its Order of November ....,
1953, Alexandria Dairy Products Company, Inc., by its at-
torneys, states the following in answer to the Petition of Ap-
peal filed herein by Safeway Stores, Incorporated:

1. This intervenor-defendant denies the allegation con-
tained in paragraph 1 of the Petition of Appeal that the action
of the defendant Milk Commission of Virginia in its Arling-
ton-Alexandria Market—Order No. 4, dated July 26, 1933, is
arbitrary, capricious, or unreasonable, and for affirmative
defense thereto alleges that the minimum prices ordered by
the Milk Commission are reasonable and based on substantial
evidence of costs of production and distribution.

2. This intervenor-defendant denies all the allegations con-
tained in paragraph 2 of the appeal, and for affirmative de-
fense thereto alleges that petitioner, Safeway Stores, Incorpo-
rated, has no right to be beard in this Court on Paragraph 2
of its Petition because it is not a person aggrieved by that
portion of the Commission’s Order fixing different prices for
home delivered milk and milk sold through stores.

3. This intervenor-defendant affirms the allegation con-
tained in paragraph 3 of the Petition of Appeal that on
August 28, 1953, the petitioner filed with the Milk Commission
of Virginia a petition for reconsideration of said Arlington-
Alexandria Market—Order No. 4, dated July 28, 1953, but for
affirmative defense alleges that on October 23, 1953, the Milk
Commission of Virginia acted on petitioner’s petition for re-

consideration by issuing its Arlington-Alexandria Market—
‘Order No. 5, amending said Order No. 4 of July 23, 1953.

page 3¢} WHEREFORE, this intervenor-defendant prays
- that the instant petition of appeal be dismissed.

ALEXANDRIA DAIRY PRODUCTS
COMPANY, INC.

* ® * ® »
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Received and filed Nov. 17, 1953.
Teste:

WILBUR J. GRIGGS, Clerk
By EDW. G. KIDD, D. C.

MOTION OF ALEXANDRIA DAIRY PRODUCTS COM-
PANY, INC. FOR LEAVE TO INTERVENE.

Pursuant to Rule 2:15 of the Rules of the Supreme Court of
Virginia, Alexandria Dairy Products Company, Inc. files this
Motion for Leave to Intervene in the instant proceeding. In
support of its motion Alexandria Dairy Products Company,
Inc., by its attorneys, states the following:

1. Alexandria Dairy Products Company, Inc. is a Virginia
corporation having its place of business at 334 North Pitt
Street, Alexandria, Virginia. It does business in the Common-
wealth of Virginia and is licensed to sell, and sells, milk and
milk produets in substantial quantities in the Arlington-Alex-
andria Market as established by the Milk Commission of Vir-
ginia.

2. Alexandria Dairy Produets Company, Inc., as a party in
interest, requested, formally appeared of record and partici-
pated in the hearings before the Milk Commission of Virginia
on the adjustment of resale prices in the Arlington-Alexan-
dria and Manassas Markets, At the conclusion of these hear-
ings and predicated thereon the Milk Commission issued its
Arlington-Alexandria Market—Order No. 4, dated July 28,
1953, and its Arlington-Alexandria Market—Order No. 5,
dated QOctober 23, 1953, amending said Order No. 4.

3. The Petition for Appeal filed by the petitioner, Safeway
Stores, Inc., in this proceeding before this Court is an appeal
from the aforesaid Orders, as amended of the Milk Commis-
sion in which the petitioner seeks to have said amended Order
declared null and void. :

4. The pecuniary interests of Alexandria Dairy Produects
Company, Inc. will be directly, immediately, and seriously
affected should said amended Order of the Milk Commission
of Virginia be declared null and void.
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page 36} WHEREFORE, the premises considered, Alex-
andria Dairy Products Company, Inc. moves for
leave to intervene in this procceding for all purposes as a
party defendant in defense of the amended Order of the Milk
Commission of Virginia involved in this proceeding.

Respectfully submitted,

WILLIAM BLUM, JR.
BOLLING R. POWELL, JR.
Attorneys for Alexandria Dairy
Products Company, Inc.
1741 K Street, N. W.
Washington 6, D. C.

page 37}
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Received and filed Jan. 29, 1954.
Teste:

WILBUR J. GRIGGS, Clerk
By EDW. G. KIDD, D. C.

Gentlemen:

After due consideration of the petition for appeal by Safe-
way Stores, Incorporated, the answer thereto of
page 38 | the Milk Commission of Virginia, the intervening
petitions of the several intervenors, the record of
the proceedings before the Commission, the oral argument of
and memoranda submitted by counsel, the court is of opinion
that Arlington-Alexandria Market Order No. 4 as amended
by Arlington-Alexandria Order No. 5 is within authority of
law under the Milk and Cream Act of Virginia; that the mini-
mum prices fixed therein are not arbitrary, unreasonable and
capricious; that said Order No. 4 as amended by Order No. 5
is valid and that said petition for appeal should be dismissed.
Upon presentation of an appropriate sketch of a deerre,
same will be entered. '

Yours very truly,

HAROLD F. SNEAD, Judge.
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ORDER.

This eause eame on this day to be again heard upon the peti-
‘tion for appeal, the answer thereto, the petition for reconsider-
ation, the petitions of the intervenors, the record, including
orders findings of fact and opinions certified by the State Milk
Commission, the memoranda submitted, and was argued by
counsel.

Upon consideration whereof it appearing to the Court that
the Arlington-Alexandria Market Order No. 4, as amended by
Arlington-Alexandria Order No. 5, is valid and is within au-
thority of law under the Milk and Cream Act of Virginia, and
that the minimum prices fixed therein are not arbitrary, un-
reasonable or capricious.

NOW, THEREFORE, IT IS ADJUDGED, ORDERED
AND DECREED that the State Milk Commission Arlington-
Alexandria Market Order No. 4, as amended by Arlington-
Alexandria Order No. 5, be, and the same is hereby, sustained;
that the prayers of the petitioner, SAFEWAY STORES, IN-
CORPORATED, herein be, and the same are hereby, denied,
and that the petition for appeal lerein be, and the same is
hereby, dismissed; to all of which action by the Court the peti-
tioner, SAFEWAY STORES, INCORPORATED, objects and
excepts.

Enter.
HAROLD F. SNEAD, Judge.

Dated: February 11, 1954.

Chy. OB 46, p. 93.

» * L] & »

page 41}
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NOTICE OF APPEAL AND ASSIGNMENT OF ERROR.
To: Honorable Wilbur J. Griggs, Clerk:

Safeway Stores, Incorporated, Petitioner in this cause, gives
notice of its appeal from the final order or deeree entered here-
in on the 11th day of February, 1954, sustaining Arlington-
Alexandria Market Order No, 4 of the Milk Commission of
Virginia, as amended by its Order No. 5.

Petitioner assigns as error the following: the court errone-
ously upheld Arlington-Alexandria Market Order No. 4 of the
Milk Commission of Virginia, as amended by its Order No. 5,
which established different prices for the same grades of milk
contrary to the requirements of Section 3-359 of the Code of
Virginia.

SAFEWAY STORES, INCORPORATED.

L] LJ . & L

Received and filed Apr. 8, 1954.

Teste:
WILBUR J. GRIGGS, Clerk
By EDWARD G. KIDD, D. C.
] @ 2 * *®
page 13} EXHIBIT ¢4”

SUPPLEMENTARY OPINION AND FINDINGS OF
FACT RELATIVE TO ARLINGTON-ALEXANDRIA
MARKET ORDER NO. 4, EFFECTIVE JULY 29, 1953,
UPON THE PETITION OF SAFEWAY STORES, INC.
FOR A RECONSIDERATION OF SAID ORDER NO. 4.

Subsequent to the issuance of Order No. 4, predicated upon
information and testimony given at the Public Hearing in
Alexandria on July 17, 1953, raising the price of milk 14¢ a
quart in the Arlington-Alexandria Market, Safeway Stores,
Inc, filed with the Commission a petition for a reconsideration
of the Order. Safeway likewise filed in the Circuit Court of
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the City of Richmond its petition for an appeal from the said
Order. These two petitions advance, for the first time, the
propositions that the action of the Commission is arbitrary,
capricious and unlawful because: 1. Certain quantity dis-
count on home-delivered milk allows lower prices than out-of-
store; 2. Quantity discount to home-delivered retail trade
is not allowable under the Milk and Cream Act; and 3. The
Milk and Cream Act does not permit separate prices for out-
of store and home-delivered sales.

By order effective April 1, 1936, the Milk Commission com-
menced the exercise of its powers over the Arlington-Alexan-
dria Market and has continued to do so ever since. Safeway
Stores, Inc., doing a business as Lucrenme Cream and Butter
Company (now Lucerne Milk Company) was licensed by the
Commission to sell milk in the area in 1940, In the same year
the Commission set a store priee lower than that for home de-
livered and the next year quantity discounts were granted to
home-delivered customers purchasing more than a certain
amount per day., These discounts have been changed in
amount from time to time; the present Regulations providing
a one cent discount per (luart for purchases of three quarts
per day and. two and one-half cents per quart for purchase of
six quarts per day. This Jast schedule of discounts has been
in effect since Order No. 1 was issued, effective July 31, 1950,
the theory being that six quarts a day or twelve quarts per de-
livery every-other-day was in effect a wholesale account. Con-
sumer groups were insistent that large families requiring

quantities of milk should be given this discount.
page 14 } There have been 5 hearings since this last diseount

was put in on July 31, 1950, at which hearings Safe-
way was always represented. At this last hearing on July 17,
1953, no objection was raised to the legality of these retail dis-
counts, nor their amount. Since 1940, there have been some
23 hearings and 15 price changes affecting this area. Of the
35 markets in Virginia there are in effect discounts in 23, in-
cluding Arlington-Alexandria, and this is the first time their
legality has been questioned.

Safeway’s position in this last hearing in Arlington-Alex-
andria and in all previous hearings, both in this and in the
other markets served by it, has been that the store price of
milk should continue to be set below the home delivered price
and further requested at the last hearing that such difference
be increased by 214c a quart lower than the home delivered
price. Safeway’s claim is that it can distribute milk far
cheaper than its competitors for various reasons since it gives
only a limited number of items, it has no procurement costs
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or any accounting problems consonant with its competitors.
Its distribution costs are not comparable to other distributors
since it does not have any retail trade and only delivers to its
own large stores. In addition, it does not serve the public
with milk in glass containers. However, it is a fact that the
distribution spread i. e. difference between cost of milk to dis-
tributor and his sales price, in the Arlington-Alexandria Area
is among the very lowest in the country; the evidence in previ-
ous hearings and the Commission’s own knowledge indicating
it to be 2¢ a quart or more less than the national average.

It would appear that Safeway’s position on its petition for
a reconsideration and appeal is entirely different from that
presented at the hearing and at the previous hearings. Since
the quantity discounts are allowed only in the home-delivered
feature of the business in which Safeway is not involved as it

only sells from its own stores, it would seem doubt-
page 15 } ful that it could complain about them. The same is

true as to its complaints about selling a higher
price to the home than from stores. ‘

Safeway’s position at all times and in all the 23 hearings
has been that the cost of milk out-of-stores should be less than
it is now and that the relative difference between the cost of.
milk out-of-stores and home-delivered should be greater, and
it has been due to the insistence of Safeway that the original
1c differential between those two classes of sales has been
changed from le to 2¢. The Milk and Cream Act in allowing
different prices for wholesale and retail sales provides that
the Commission take into consideration the ‘‘grade quantity
or class of milk.”” No evidence has been introduced in this
or any other hearing to indicate that the separate classifica-
tion of home-delivered and out-of-store sales is unreasonable
" or arbitrary or that the quantity discounts are likewise un-
authorized.

In view of the foregoing it is the Commission’s opinion that
such differentials between store and home delivery price and
quantity discounts, acquiesced in over a period of years (and
with the differential even requested by Safeway), are reason-
able and within the framework of the Milk and Cream Act.

Safeway’s petition points out certain items where the
quantity discounts and related pricing were lower than sales
from out-of-stores. This appears to be inconsistent with other
features of the pricing schedule so the necessary corrections
have been made by an order amending these descrepancies in
Order No. 4.

PO - {
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page 108 } EXHIBIT 7.

OPINION AND FINDINGS OF FACT RELATIVE TO
ARLINGTON-ALEXANDRIA MARKET ORDER NO.
4, BFFECTIVE JULY 29, 1953, CHANGING THE RE-
SALE PRICES IN THAT MARKET.

As a result of requests from several distributors serving the
Arlington-Alexandria Market, a hearing was held, after due
notice, on July 17, 1953, for a possible ad]ustment in the re-
sale price of IIIllk, both wholesale and retail level. The evi-
dence disclosed that as a result of a new labor contract with
the union representing the employees of the distributors serv-
ing that area, reducing the work week from 44 hours to 40
hours and increasing the base pay of the employees and with
the incidental extra expense, employees and equipment as the
result of the labor contract and along with the other increased
costs of various types of equlpment required by distributors
such as bottles, gasoline, trucks, ete., the cost to distribute milk
bad inereased at least one-half cent per quart. This increase
had already been effected in Washington by all the various
distributors, including Safeway Stores, Ine. and in the Arling-
ton-Alexandria area by all the distributors except Safeway
Stores, Ine. As a result of this evidence, which was substan-
tiated by an investigation by the Commission’s Secretary and
Auditor, Order No. 4 was issued raising the resale price on
both the wholesale and retail level one-half cent per quart with
proportionate adjustments for lesser quantities.

Subsequent to the issuance of this Order No. 4 on August
28, 1953, Safeway Stores, Inc. filed with the Commission a petl-
tion for a reconsideration which has not as yet been acted
upon.

. * L * ®
A Copy—Teste:
H. G. TURNER, Clerk.
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