IN THE

Supreme Court of Appeals. of Virginia
AT RICHMOND

Record No. 5530

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme Court
of Appeals Building in the City of Richmond on Friday the
8th day of June, 1962.
GENEVA C. GUSS AND JAMES C. GUSS, Plaintiffs in
Error,
. ag~inst

SYDNE::f. REALTY CORPORATION, Defendant in Error.
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December 29, 1961.
Robert A. Cox, Jr., Esq.
Insurance Building
Richmond, Virginia
Robert N. Pollard, Jr., Esq.
American Building
Richmond, Virginia
Bill Lee Smith, Esq.
5500-A Lakeside Avenue
Richmond, Virginia

Re: Sydney Realty Corporation v. Geneva C. Guss
and James C. Guss.
Gentlemen:
On July 21, 1961, Sydney Realty Corporation .~(lt~reinafter
sometimes called plaintiff or Sydney) filed-~~~ ·Motion for
Judgment pursuant to Virginia Code Section. ;6-836 to have ascertained and designated the true boundary-' line between the
real estate of the plaintiff and the defend@ts. On July 24,
1961, the defendants filed an Answer maiJpng general denial
and setting forth error in a deed from the de£8Ddants to David
E. Laird and wife (there being however .Ji()1 ~~!f!erence to the
t~rmin~logy ''mistake''). In order to a~o"!J~~d~te the parties, evidence was heard ore te1J!Us on J u1~ 2~~* 19:61, a;rrd subsequently colinsel :filed memoranda of au~offi,lties.
The mate~~$} dates set forth in the Bill of ·C.omplail).t and
proved jn the, ·.eridence are as follows :

1. ~,~pt~~Eit ~' tfl56-deed f~9,m def~nd~~ to ~JJ?Vi.d E.
Lairdl.®d -m.I~1lli6.61 a.er~s\ ·. 'J
- 2. -IDJ~:ge~~~ W4,JIU9.59~~~4!·lfrfi~-J@a¥id- Et:.~~d_ -~~~: m:fe

Guss v. Sydney Realty Corporation

3

to Henry F. Stern & David .Arenstein-195.575 acres including the 11 acres mentioned above.
page 17-.A ~ 3. April 26, 1961-deed from Stern & Arenstein to plaintiff corporation-161.835 acres including the 11 acres mentioned above.
The evidence in the case shows that the error (mistake)
claimed by the defendants resulted from a survey made by W.
L. Miller, Surveyor, on behalf of Laird in July 1956. Miller
testified and indicated a one hundred foot error in the line
from the southeast to the northeast corner of the plat which
is defendants' exhibit No.1 (R., pages 87 and 92). However,
he testified that the plat was mathematically correct, that the
acreage shown thereon was mathematically correct and that a
stranger to the situation could not tell from the plat that any
error existed (R., pages 108, 109 & 114).
.
Defendants contend that this is an error (mistake) that they
may take advantage of at this stage of the proceeding. However, where a deed is accepted as performance of an executory
contract to convey real estate, normally the rights of the parties thereto rest solely in the deed unless there is fraud or
mistake. Davis v. Moor, 200 Va. 479 and H1t;ffmam v. Lamiles,
163 Va. 652. Normally, parol evidence 'vould not be admitted
but the Court, trying the case without a jury, admitted parol
evidence relating to the transactions.
Unless the intervening rights of third parties are affected
the defendants might have had a remedy against their immediate grantees if the facts supported the mistake. However, a finding-of a mutual mistake must clearly be made out
by satisfactory and unquestionable proof. Trout v. Norfolk
etc., 107 Va. 576, 585. And any equitable remedy available to
the defendants Gus~ does not affect and cannot be asserted
against a bona fide ;purchaser for value. Swyder v. Grandstaff, 96 Va. 473.
With the above authorities in mind there is a serious question on the evidence as to whether the defendants were actually
tnisled by a mistake in the amount of property sold to Laird.
See l\frs. Guss' testimony at pages 33 through 36, 45 and 58
of the R.ecord, where on the latter page the follow.ing question
and answer is pertinent:
'' Q. Now, ¥rs• Guss, how much land did you think you were
conveying to~4 Laird when you sold him this property?
''A. Well, lij! ,[P.aid me for 11.6, acres. And I thought tbat 's
what I was gi~g him. His surVeyors surveyed it.''
.
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:htir. Guss' testimony rises no higher than that of Mrs. Guss.
(R., page 66).
page 17-B ~ The plat (defendants' Exhibit No. 1) attached to the deeds above referred to are part of
the plaintiff's chain of title. State Savings Bank v. Stuart,
93 Va. 447. After seeing the parties who testified and hearing
their evidence the ·Court is of the opinion that sale by the acre
was the intention of the Gusses in their conveyance to Laird.
Berry v. Fishbo111rne, 104 Va. 459.
In view of the evidence it should be kept in mind that the
plaintiff corporation was developing a subdivision and that
major committn1ents have been made for borrowing money,
construction and even sale of lots in this subdivision. (R.,
pages 169 and 170). Hence, the defendants are in the position of the applicable language in Bwyder v. Grwndstajf at
page 483 of 96 Va.
''I think the court should refuse relief to parties careless
enough to blunder, who received at the time full value for
their blunder, who have everything to gain and nothing to
lose by its correction now; as against one who dealt for a
valuable consideration on the faith of their recorded deed.''
Even if there had been a mutual mistake in the deed from
Mr. and ~Irs. Guss to Laird, the plaintiff corporation is a
bona fide purchaser for value without notice. Snyder v.
GrQ/I'ldstaf!, supra, is also authority for the fact that a purchaser for value and without notice is not affected by any latent equity, and that a mutual mistake stands on the same
footing as any other equity.
The evidence indicates that Timmons, a Civil Engineer, who
was employed by Arenstein before. he and Stern purchased
from Laird, was not an agent or servant of Arenstein or Stern
but rather an independent contracto.r. (R., page 164). 2 Am.
Jur., Agency, Section 8.
The evidep_ce is uncontradicted that plaintiff corporation received no actual notice of the assertion of the defendants'
rights until the'ir lawyer contacted them on or about June 21,
1961, immediately following which a conference· of all parties
was arranged.
Defendants relied on constructive notice (of an alleged mistake) to Arenstein from Timmons before Arenstein and Stern
conveyed to the plaintiff corporation. The incident of alleged
constructive notice referred to appea.rs in the Record at pages
148 through 150 and 154 under Timmons' testimony and at

.
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pages 10, 11 and 169 under Arenstein 's testimony. This explanation by these witnesses is entirely acceptable to the Court
who has seen them and has applied the credibility of witnesses rule.
page 17-C ~ Under the law notice which will prevent a subsequent purchaser from becoming a bon.a fide
purchaser must be such as to ~affect his conscience and be so
clear and strong as to fix upon him an imputation mala fides.
Bruce v. Dean, 149Va. 39,51; .Artrip v. Kelly, 145 Va.. 422, 426;
Vicars v. Sayler, 111 Va. 307, 311; Bridgewate·r Mills v.
Strough, 98 Va. 721, 728; Netvberry v. Bar~~k, 98 Va.. 471, 473;
Je~in.gs v. City of Nor~olk, f98 Va. 277, 283; 2 l\Iinor's Institutes 887 and Minor on Real Property, Vol. 2, section 1412.
In the last analysis, even if there had been notice to Arenstein prior to the conveyance from Arenstein and Stern to
plaintiff corporation the interest of Arenstein was adverse to
the plaintiff corporation and ·hence would not be notice to the
corporation under the rules in the cases of Coronado-Ingeonock LaiJul <t Development Co. v. Black, 198 Va. 772 and Lee v.
Elliott <t Co., 113 Va. 618.
By reason of the above the Court is of the opinion that the
boundary line between the real estate of tl1e plaintiff and the
defendants is that recited in the deed deseribed in paragraph
6 of the l\1:otion for Judgment.
Counsel are requested to prepare, endorse and present an
appropriate order.
·very truly yours,
EDMUND W. HENING, JR., Judge.
page 18
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FINAL ORDER.
This action came on for hearing before the Court on the
26th day of July, 1961, without a jury, a trial by jury having
been waived by eonsent of the parties, upon the Motion for
Judgment and exhibits filed therewith, the Answer of the defendants, the evidence heard and taken in open court, and the
arg'llments of counsel.
Upon consideration whereof, the Court being of opinion for
the reasons stated in its letter to counsel dated December 29,

.. ::·"·-
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1961, and :filed with the papers that plaintiff is entitled to judgment in accordance with the prayer of the Motion for Judgment, doth accordingly ADJUDGE that the true boundary
line between the coterminous parcels of real estate owned by
the plaintiff and by the defendants, which parcels are particularly described in the Motion for Judgment, is that recited
in the deed dated April 26, 1961, recorded 1\fay 2, 1961, in the
Office of the ·Clerk of this Court in Deed Book 1018, page 235,
from Henry F. Stern and Ann C. Stern, his wife, and David
Arenstein and Marjorie W. Arenstein, his wife, to plaintiff,
and shown on the plaf recorded therewith prepage 19 ~ pared by J. K. Timmons, Civil Engineer, dated
March 22, 1961, which plat is recorded in the Office
of the Clerk of this Court in Plat Book 34, pages 6 and 7, to
which action of the Court in so ascertaining and designating
the said boundary as the true boundary line between the said
parcels of real estate the defendants object and except for the
reasons stated at the bar of the Court.
Enter 1/12/62.
EDMUND

page 20
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Filed January 30, 1962.
lVIOTION TO SET ASIDE JUDGMENT AND ENTER
FINAL JUDGMENT FOR DEFENDANTS.
Come now the defendants and move the court to set aside
its verdict and judgment thereon entered on the 12th day of
January, 1962, and to enter final judgment.in their favor on
the ground that the said verdict and judgment are contrary to
the evidence and without evidence to support them for the
following reasons :
1. The call for the pipe at the northeast corner of the property which was conveyed by defendants to David E. Laird
controls over the call for a specified course and distance as
stated and contained in the said·deed. Defendants conveyed to

Guss v. Sydney Realty Corporation
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the said Laird no property to the north of a straight line running from a point 1476.14 feet south of the southern line of
Hungary Road to the pipe which is located N. 10° 17' 15" E.
622.28 feet from the stone marking the southeast corner of the
property conveyed to the said Laird. The said Laird conveyed to his grantees who in turn conveyed to plaintiff no
more property than tha.t conveyed to Laird by defendants.
The verdict and judgment of the court in failing to
page 21 ~ ascertain and designate the true boundary line as
being the line above stated is plainly wrong and
without evidence to support it.
2. The conclusion of the court from the evidence that the
sale by defendants to David E. Laird was by the acre and not
the result of a mistake is plainly wrong and without evidence
to support it.
3. The finding that plaintiff was a bona fide purchaser for
value without notice is plainly wrong and without evidence to
support it.
JAMES C. GUSS AND
GENEVA C. GUSS
By ROBERT N. POLLARD, JR .

page 22
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ORDER OVERRULING MOTION TO SET ASIDE JUDGMENT AND ENTER FINAL JUDGMENT FOR
DEFENDANTS.
Upon consideration of the Motion of the defendants to set
aside the verdict and judgment of the court and enter final
judgment for them this day filed upon the grounds stated in
said Motion and the arguments of counsel the court doth adjudge, order and decree that the said Motion be, and the same
is her~by, overruled, to which action of the court the defendants by counsel objected and excepted.
Enter 1/30/62.
EDMUND W. HENING, JR., Judge.
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Filed March 7, 1962.
ASSIGNMENTS OF ERROR.
The defendants James C. Guss and Geneva C. Guss, by
counsel respectfully assign as error the following actions of
the Court in the proceedings had in this case:
1. The Court erred in failing to sustain the Motion of the
Defendants to set aside the verdict and judgment entered on
the 12th day of January, 1962, upon any of the following
grounds all as set forth in said Motion :
(a)) The call for the pipe at the northeast corner of the
property which was conveyed by defendants to David E. Laird
controls over the call for a specified course and distance as
stated and contained. in the said deed. Defendants conveyed
to the said Laird no property to the north of a straight line
running from a point 1476.14 feet south of the southern line of
Hungary Road to the pipe· which is located N. 10° 17' 15" E.
622.28 feet from the stone marking the southeast corner of the
property conveyed to the said Laird. The said Laird conveyed
to his. grantees who in turn conveyed to plaintiff no more
property than that conveyed to Laird by defendpage 25 } ants. The verdict and judgment of the court in
failing to ascertain and designate the true boundary line as being the line above stated is plainly wrong and
without evidence to support it.
(b) The conclusion of the court from the evidence that the
sale by defendants to David E. Laird was by the acre and not
the result of a mistake is plainly wrong and without evidence
to support it.
(e) The :finding that plaintiff was a bona fide pu1·chaser
for value without notice is plainly wrong and without evidence
to support it.
2. The action of the Court in ascertaining and designating
the true boundary line between the coterminous property of
plaintiff and defendants as that set forth in its final order of
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David A renstein.
January 12, 1962, is contrary to the law and the evidence and
without evidence to support it.
Given under my hand this 6th day of March, 1962.
JAMES C. GU.SS AND
GENEVA C. GUSS
By ROBERT N. POLLARD, JR.
Counsel.
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DAVID ARENSTEIN,
introduce in behalf of the plaintiff, first being duly sworn,
testified as follows:
DIRECT EXAMINATION.
By Mr. Cox:
Q. .State your name and age7
A. David Arenstein; forty-one.
Q. Mr. Arenstein, are you one of the persons who purchased
from David E .. Laird and Louise B. Laird in 1959 a parcel
of real estate containing approximately 195 acres Y
A. I am.
Q. Was there another purchaser in addition to yourself?
. .~. Yes, there was.
Q. vVho was that y
A. Henry F. Stern and his wife.
Q. Did Mrs. Stern actually purchase an interest in the
property?
A. I don't recall. I believe the property was conveyed to
l\:lr. Stern and myself. I don't recall whether our wives were
grantees or not.
Q. What purchase price was paid by you and
page 8 } Mr. Stern for this property¥
A. We paid twelve hundred fifty dollars an acre
for the property.
Q. Do you recall approximattly what the total purchase
price was?

10
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David Arenstein.

· A. .Around two hundred eighty thousand dollars. Somewhere in that area. I don't remember the exact figure.
Q. Was that purchase price actually paid to Mr. and
Mrs. Laird?
.A. Well, there was a down payment paid, and Mr. and Mrs.
Laird took a deed of trust for the balance.
Q. At the time that you purchased this property from Mr.
Laird did you have any knowledge concerning the existence .
of the claim which has now been asserted by Mr. and Mrs.
G,uss!
A. None, whatsoever.
Q. Did you know Mr. and Mrs. GussY
A. No, sir.
Q. Are you connected with the plaintiff, Sidney Realty
Corporation?
. A. Yes, sir. I am vice president of Sidney Realty Corporation.
Q. Were you t'he vice president of Sidney Realty Corporation on April 26, 1961?
A. Yes.
page 9 ~ Q. And also on May 2, 1961?
A. Yes.
Q. Then you were vice president of the Sidney Realty
Corporation at the time it acquired certain property from
you individually and 1\.fr. Stern Y
A. Yes.
Q. "\Vhat purchase price was paid by Sidney Realty Corporation for this property?
A. The same-My recollection is it was the sa1ne price
we had originally paid for it on an acreage basis.
Q. Was that money actually paid by Sidney Realty Corporation?
A. Yes.
Q. How was it paid?
A. It was actually paid by the assumption-:-There was
some cash transfer and an assumption of a loan. As a matter
of fact, I think we had to pay-the individual had to pay
Sidney some money and Sidney in turn assumed a loan.
Q. Mr. Arenstein, as an officer of Sidney Realty Corporation did you at the time Sidney Realty Corporation purchased this property have any notice of any claim of- any
kind in the favor of Mr .. apd Mrs. Guss such as they have
asserted in this proceeding?
A. No, I did not.

Guss v. Sydney Realty Corporation
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David A renstein.
page 10
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Q. Did you have any notice of any claim of any
kind then in existence affecting the title to this
property in any way?
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A. Several months prior to that Mr. Timmons our en.gineer had called me and said that some question had come
up out there about a boundary somewhere, but that as far as
he saw everything· was resolved. Now he didn't mention who
was involved or 'vhat was involved. And since he indicated
that everything had been resolved I promptly forgot about
it. Never questioned him any further on it.
Q. When did you first receive any notice of the
page 11 ~ claim asserted by 1\'Ir.. and Mrs. Guss f
1\{r. Pollard: Same objection, if Your IIonor please.
The Court: All right. Objection overruled. Saine ruling.
Mr. Pollard: Exception.
A. When Mr. Smith, the attorney for Mr. and Mrs. Guss,
called me on June the 21st of this year, and he told me that
he represented a Mr. and Mrs. Guss and that they were disputing a boundary line on one side of our property.
Q. That was the first time you had been notified by anyone
concerning a claim by these persons 1
A. Yes, sir.
By The Court:
Q. June the 21st f
A. Yes, sir.
By Mr. Cox: (Continuing)
Q. Mr. Arenstein, at the time you and Mr. Stern and your
wives transferred property to Sidney Realty Corporation
was there a plat attached to the deed f
A. Yes, sir.
Q. By whom was that prepared?
A. J. K. Timmons.
Q. At whose request was that prepared f
A. My request.
page 12 ~ Q. Was it prepared at your request as an officer
of Sidney Realty Corporation f
A. No, it wasn't. As a matter of fact, I -

,-
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David, .A.renstein.

•

•

•

•

•

A. As a matter of fact, I indicated to Timmons' office I
didn't want any further survey made of that property but
merely to extract from previous surveys that he had made
that plat of land which was going to be conveyed and just a
copy-attach a copy of it to the deed.
Q. Did you instruct him as to how much property would
be included t
A. Yes.
Q. As an officer of Sidney Realty Corporation do you
have any knowledge of any arrangements made by Sidney
Realty Corporation for the performance of any services in
connection with this transfer of property 7

page 13
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Q. By Mr. Timmons? Did Sidney Realty Corporation employ Mr. Timmons in connection with this transfer?
A. Not in connection with this particular transfer.
Q. Did you and M1-. Stern have a written contract with
Sidney Realty Corporation Y
A. Yes, sir.
Q. " 7as the plat of Mr. Timmons in connection with that
transfer prepared before or after that contract was entered
intot
A. Before.
Q Was it referred to in the contract?
1\tir. Pollard: Objection, if Your Honor please, unless he
produces the contract, and then it will speak for itself.
The Court: Is the contract available 1
Mr. Cox: I expect to have one available very shortly, Your
Honor. I am not introducing it. All I am interested in sho,ving is the fact that it was referred to in that contract. I am
not attempting to prove anything by the contract, any independent facts by the contract or its terms, other than the
fact that all I am attempting to show is the fact
page 14 ~ that this plat was mentioned in the contract.
Mr. Pollard: If Your Honor please, he is try-

Guss v. Sydney Realty Corporation
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David .Aremtein.
ing to prove it was an arms length transaction. We think
he ought to produce the contract.
Mr. Cox: We will produce it. Someone from our office,
Your Honor, is bringing a copy down here. It has not
arrived.
The Court: Objection overruled.
A. Yes, the contract referred to the plat.
Mr. 'Cox: I will introduce that contract when it arrives,
Your Honor.
Mr. Pollard: Exception to the ruling of the Court.
Mr. Cox: I have no further questions at this time.
CROSS EXAMINATION.
By Mr. Pollard:
Q. Mr. Arenstein, when was Sidney Realty Corporation
organized or chartered, do you know Y
A. I really couldn't tell you. I don't recall.
Q. Was it chartered for the purpose of developing the
subdivision with which we are concerned here and the Guss
property?
A. It was chartered long before this subdivision
page 15 ~ was ever thought of.
Q'. Many years before?
A. Several years before, yes.
Q. At the time the property contract was entered into between Sidney Realty and yourself and Mr. Stern, who had
the. stock interest in Sidney Realty Corporation Y
A. Mr. Stern and myself.
Q-. In what proportion?
A. We each had fifty per cent.
Q. Mr. Stern's name is Sidney Stern?
A. Henry Stern.
Q. Henry Stern?
A. That's right.
Q. Where did the name Sidney in the corporate name
come from?
A. Well, actually the corporation was formed before I was
associated with ~fr. Stern, so I really couldn't tell you of
my own knowledge what caused l1im to give it that particular name.

14

Supreme Court of Appeals of Virginia

David .Arenstein.
Q. Have you and Mr. Stern always owned a fifty per cent
stock interest T
A. No. I believe he has always owned the stock interest.
I have not. I came into the corporation after he did.
Q. But prior to the purchase from you and
page 16 ~ Stern by Sidney T
A. Yes.
Q. Are you able to give to the Court the exact amount of
cash which Sidney Realty Corporation paid you and Mr.
Stern for the property and the exact amount of loan which
was assumed by the Corporation at the time of the purchase'
A. I don't have those figures with me. They could be ascertained. But I don't have the figures with me.
Q. Will you get them and furnish them later to the Court 7
A. Yes, sir.
Q. The amount of cash, was that put up equally by you
and Mr. Stern 7
A. Yes, I believe it was.
Q. Can't you say whether or not it was?
A. Yes, it was.
Q. It was. All right. And the obligation or obligations
given to Sidney were they joint obligations of you and Mr.
Stern?·
A. Yes.
Q. None of the stock in Sidney Realty Corporation was
·taken by you in consideration other than money, was it?
A. That is correct.
Q. It was not in connection with this transaction 1
A. There hasn't been any stock transaction In
page 17 ~ Sidney for several years.
Q. Prior to this?
A. Prior to our even thinking about purchasing the Laird
property.
Q. Your stock was fully paid for at this time?
A. That's right.
Q. But you say that you do not know at the time this
property was purchased by you and Mr. Stern individually
whether or not your respective wives took an interest Y
A. It's my recollection that they did not. It was conveyed
to Mr. Stern and myself. I couldn't be positive of that.
Q. Did you ever actually see the Laird deed Y
A. Oh, yes.
Q. You did?
A. Oh, yes.
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David Arenstein.
Q. Can you recall whether or not you looked at the Timmons plat which was attached to that deed 7
.A. I'm sure I did.
Q. You did look at it?
A. I'm sure I did.

Mr. Pollard: No further questions.
Mr. Cox: Your Honor, I now have a copy of the contract
which was mentioned earlier by which Mr. Stern
page 18 ~ and Mr. Arenstein agreed to sell property to
Sidney Realty Corporation, and if the Court so
desires I should be glad to have the witness identify this and
have this offered in evidence.
The Court: I believe the defendants called for it, perhaps t:qey may 'vant to examine it before you hand it to the
witness. Show it to them, if you will, please, sir.
Note : .At this tune a pa perwriting is handed to counsel
for examination.
REDIRECT EXAMINATION.
By Mr. Cox:
Q. Mr. .A.renstein, I hand you this document and ask you
if you recognize it?
.A. Yes, I do.
Q. What is it?
A. This is the deed from Henry Stern and myself to Sidney Realty Corporation that we have been talking about.
Q. Would you look a little more carefully; is it a deed,
Mr. Arenstein Y
.A. I mean this is an agreement agreeing to sell the property
to Sidney Realty.
By The Court:
page 19

~

Q. What is the date of that document?
A. This copy just shows a blank date in April
1961.

By Mr. Cox: (Continuing)
Q. Was it actually executed?
A. Yes, sir, it was.
Q. Of Your knowledge in the month of April, 1961?
A. Yes, sir.
.
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David .Arenstein.
Q. Mr. Arenstein, you were asked on cross examination
concerning the consideration paid by Sidney Realty Corporation for this property; by examination of this document can
you refresh your memory and furnish the information in
response to those questions Y
.
A. Yes, sir. We, that is the seller, Mr. Stern and myself,
agreed to pay Sidney $16,006.46 and give them a deed to the
property in exchange for which the buyer agreed-assumed
and agreed to pay the balance due on the existing deed of
trust on the property.
Q. What was the amount of that, do you know?
A. $186,784.75.

Mr. Cox: I would like to offer this document in evidence
at this time, Your Honor.
The 'Court: This would be Exhibit 2. Plaintiff's Exhibit No.2.
Mr. Pollard: We have no objection.
Note: . The above identified document is now

page 20

r marked and filed as Plaintiff's Exhibit No. 2.

Mr. Cox: I have no other questions of 1\tir. Arenstein at
this time.
RECROSS

EXA~1INATION.

By Mr. Pollard:
Q. Of the $16,006.46 cash paid to settle this transaction, you
paid half, is that right, sir?
A. That is correct.
Q. And Mr. Stern paid the other halfY
A. Yes, sir. That is my recollection. Yes, sir.
Q. Well, if you are not certain about it, are you able to
produce any evidence of your payment, sir Y
A. Well, I'm just trying to recall the exact amount in
which it was paid. It may have been that Sidney owed us
some money at the time from other transactions. This 'vas
the document under which we sold it and we did whatever that
document said do.
Q. Yon, of course, properly settled with Sidney for it.
A. That's right.
Q. I believe you testified that the purchase price paid by
Sidney to you and Mr. Stern was the same as that paid by

Guss v. Sydney Realty Corporation
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Henry F. Stern.
you and Mr. Stern to the Lairds for the purchase of the property?
page 21 r A. I think I understand your question. We sold
it for the same thing we paid for it.

•

•

•

•

•

HENRY F. STERN,
introduced in behalf of the plaintiff, first· being duly sworn,
testified as follows:

DIRECT EXAMINATION.·
By Mr. Cox:
Q. State your name and age Y
A. Henry .Stern; thirty-seven.
Q. Mr. Stern, are you one of the persons who with Mr.
Arenstein purshased certain property from David E. Laird
in December of 1959?
A. Yes, I am.
Q. At the time you purchased this property did you have
notice of any kind of the existence of a claim by the defendants in this case with respect to the title to that property?
A. No.
page 22 ~ Q. Or with respect to the existence of any
boundary line?
A. No.

•

•

•

•

•

Q. Did you and Mr. Arenstein transfer that property thereafter, Mr. Stern Y
A. ·Yes, we did.
Q. Did you ma.ke a transfer of a portion of it to Sidney
Realty Corporation?
A. Yes, we did.
Q. Do you recall when that transfer was made?
A. 1961.
Q. At the time that property was transferred to Sidney
Realty Corporation did you have any notice actual or otherwise of the existence of any claim in the favor-by ~r. and
Mrs .. GussY
.
A. No, sir.
·
page 23

r

•

••

•

•
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Q. You are now familiar with the claim that Mr. and Mrs.
Guss make?
A. Not in detail butQ. You are familiar with the fact that one exists f
A. Yes, I am.
Q. When did this first come to your attention, Mr. Stern?
A. Approximately four or five weeks ago.
Q. But it was subsequent to the time that you transferred
the property to Sidney Realty Corporation f
A. Yes, sir.
Q. You have been in the courtroom during the testimony
of Mr. Arenstein Y
A. Yes, sir.
Q. Are you familiar with the matters as to which he testified?
A. Not minutely; generally.
Q. Mr. Stern, are you connected with Sidney Realty Corporation?
A. Yes, sir.
Q. In what capacity?
A. I am the president.
Q. Were you the president of Sidney Realty
page 24 ~ Corporation on May 2, 1961?
A. Yes, sir.
Q. How long had you been president?
A. At that time Y
Q. Yes.
A. Since the inception, which has possibly been in excess
of five years. I don't remember exactly.
Q. In your capacity as president of Sidney Realty Corporation, did you on April26, 1961 or on May 2, 1961 or at any
time prior thereto have notice actual or otherwise of the existence of any claim Y
A. No, sir.
0. In favor of these defendants Y
A. No, sir.

•

•

•

•

•

Q. The first time that you had any knowledge either individually or in your capacity as president of Sidney Realty
Corporation of this claim was four or five weeks ago 7
A. That is correct.
Q. Are you ~amiliar ..with that portion of Mr. Arenstein 's
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testimony pertaining to the preparation of a plat by J. K.
Timmons in connection with the transfer by you and him to
Sidney Realty Corporation Y
page 25 ~ A. Just very generally.
Q. In your capacity as president of Sidney
Realty Corporation did you request Mr. Timmons to perform any ·service for the corporation in connection with that
transfer?
A. No, sir.

•

•

•

•

•

Q. Do you have any lmowledge of any arrangement of that
nature having been made by anyone else Y
A. No, sir.
Q. Did you make any arrangements for services by Mr.
Timmons in connection with that transfer as an individual Y
A. No, sir.
Q. Do you have any knowledge of any such arrangements
having been made?
A. No, sir.
page 26 ~ Q. I refer you to Mr. Arenstein 's testimony in
which he stated that Mr. Timmons prepared a plat
at his request for use in connection with this transfer to Sidney Realty Corporation, you did not have anything to do with
those arrangements Y
A. No, sir.
Q. What consideration was paid by Sidney Realty Corporation to you and Mr. Arenstein for this property?
A. I really don't have those figures at this time.
Q. Do you recall generally what the consideration was?
A. I know they assumed the mortgage, and I don't know
generally what it was.
Q. Was that. the principal consideration?
A. Well, I know they paid the same that we had paid for
it.
Q. And they assumed an existing mortgage on the property?
A. (Nodding head)

•

•

•

•

•

•

•

•

•

•

page 27}
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GENEVA C. GUSS,
a defendant, first being duly sworn, testified in her own behalf as follows :
DIRE.CT EXAMINATION.
By Mr. Smith:
Q. State your name and address Y
A. Geneva Guss. Our address is Glen Allen but we live
at Laurel, actually.
Q. Mrs. ~uss, I want you to speak loud enough so the
Judge can hear you.
A. My name is Geneva Guss and my address is Glen
Allen.
Q. Mrs. Guss, directing your attention back to
page 28 } 1956, did you have an occasion at that time to
transfer land to Mr. David Laird and his wife?
A. Yes. He wanted to build a home on that hill there at
the pond. So he came to me and asked to let him have a piece
of land there. And we agreed to-We had a piece of land
that won't even with our place-

•

•

•

•

•

•

•

•

•

•

page 29}

Q. Mrs. Guss, let's locate this land in relation to Laird's
land.
A. _Well, it ran down to Mr. Laird's pond there on one side
and it was bound by Miller's place and on the other side by
Tate's.
We offered to let him take the pjece from where Miller's
place-where our place came out behind Miller's place. See,
there was a corner. Miller's plac~ ran down on the east side,
and then our place- ran across Miller's. place on the south.
And we offered him the piece that ran down the east side, and
then it ran down the west side-Now let's see. Down the west
side of Tate's place. And it was right in the corner. We
told him to start there and take that piece of land. And
they went in there and stepped it off.
page 30 } Q. You said they went in and stepped it off.
A. My husband and him. And it was discussed
quite a length before we settled it. In fact, it was from June
until-I believe it was October when it was settled up. I think
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I have papers there that shows it was 1n October when it
was settled up.
Q. Can you describe the property there in the northeast
corner of this piece of land there?
A. There at the Miller's corner?
Q. Yes.
A. Yes. It's low, swampy piece of land. In fact, Miller's
land there is just nothing in the world but honeysuckle. And
ours was just 'vater and swamp right there.
Q. Was this land surveyed?
A. Yes. Mr. Laird had it surveyed. That was the agreement. He was to have it surveyed.
Q. After he had it surveyed did you see a copy of the
survey'
A. l{e sent me-That's the copy right there that he brought
and showed it to me. He gave me one of them. He gave me
that one.
Q. V\T ould this be it?
A. Yes. That's it. Exactly like the copy.
Q. Is there anything in that corner of that survey that
you can recognize?
page 31 r A. Yes. He has it marked low ground. He
even has it marked low ground. There is the iron
pipe there, and tl1e fence that goes across :Miller's, and the
fence comes up through our pasture.
Q. How long has that pipe been there, ma'an1?
A. Oh, it's been there-my husband-it was a cedar stake
there "rhen we bought the place and he. "ras afraid the cedar
stake 'vould rot out and he put it in there beside it when
we first bought the place.
Q. It was in there before you sold it to Laird?
A. Yes. It has been in there for years. Tha.t 's what he
agreed to take, from that place. He thoroughly understood
what he was to get.
Q. 'Vas there anything to mark your property along the
southern boundary between your boundary and ~Hiler's property?
A. On the-Yes. It's a fence there. There is a fence.
See the fence? See, the fence runs rig-ht along there. See,
you ~ot it upside down. It belongs the other way.
0. Now after you sold this land did you do anything further
'vith it?
A. Well, Mr. Laird agreed to have the surveyor put a row
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of stakes down there for us to put our pasture fence across
there.
page 32 ~ Q. Did you put your fence up Y
A. We put our pasture fence down there. In
fact, Mr. Laird was supposed to put the fence there himself.
But in the fall of the year he has so much work with his
shrubbery and all, and our work was slack, and we 'vent on
across a.nd put the fence across there ourselves. But we
put it right down the row of surveyors stakes. The stakes
are there yet.
Q. Was the fence between you and Miller's there when
you bought the property Y
A. I don't know. I don't remember. I don't remember.
My husband knows whether it was there or not. I don't
remember. I know we repaired it quite a few times.
By The Court:
Q. Do you understand the question Y
A. Yes, I did. But I really don't remember whether the
fence was there or whether we put it there. But it was there
when Mr. Laird bought that piece of land, because we put
that fence there long ago. I don't know if it was there when
we bought it, but it was there when Mr. Laird bought it.
Mr. S1nith: Witness with you, Mr. Cox.
CROSS EXAMINATION.
By J\{r. Cox:

Q. Mrs. Guss, this is something that I do not
remember about your testimony and I want to
clarify: You stated that-I believe you stated
that your husband and Mr. Laird walked over the property
and decided on what part he was going to get?
A. They walked over it more than once, I believe. I'm
not sure. But it was talked about and considered quite a bit.
Q. Did you ever walk over it with J\fr. Laird?
A. No, I never. I don't run around the woods.
Q. Then you do not have any personal knowledge about
what was agreed to between your husband andA. Oh, yes.
Q. How do you have, Mr. Guss?
A. Mr. Laird came up in the yard and sit there and talked
for half an hour at a time about it. Yes. It was thoroughly
agreed between me and Mr. Laird what he was to get.

page 33

~
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Q. But you never went down and actually looked at the
ground with him Y
A. Not with him, but I have looked at it a plenty of times
as many times as I have been down in there.
Q. When was the last time, before you sold it to Mr. Laird,
you had been down in there, !Irs. GussY
A. I go down there today and pick berries. In fact I 'vas
picking berries at the time he used to come down
page 34 r and discuss it.
Q. When was that, 1\iirs. Guss?
A. Well, it was in the last of June or the first of July and
it was way clear into October. I'm pretty sure the. papers
I have states that 'vas settled up in October. He was there
all during the summer different times.
Q. What berries were you picking?
A. Picking blackberries.
Q. Do they bear up until October?
A. I didn't say I picked them up until October. I said I
was down in there while they were discussing it after they
looked at the piece of land and decided that he was going to
take it. He said he would have to find out whether his
financial standing would let him buy it or not.
Q. You never inspected it with 1\{r. Laird yourself¥ You
never walked overA. I think I would be pretty dumb down there walking
.around in the woods with Mr. Laird. I-Iis surveyor did it.
Q. You say it "ras part of your agreement, Mrs. Guss,
that 1\{r. Laird would have a survey made?
A. Yes.
Q. "What was your understanding with respect to that
survey?
A. 1\{r. :Wiiller will testify to the fact that Mr.
pag-e 35 r Laird told him where to survey.
Q. Did- .
A. I didn't tell the surveyor where to survey. Mr. Laird
told him where to survey.
Q. 1\Irs. Guss, did you have a written contract with Mr.
Laird?
A. If I did I don't remetnber it. I don't remember it.
Q. Have you made any search for such a contract?
A. No. I haven't thoug·ht of such a thing. I trust people.
No. I didn't. I don't remember it.
Q. Exactly what was yot1r understandin~; with 1\fr. Laird
about how much he would pay you for this property?
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A. He was to pay me $500.00 an acre and he was to pay
all the expenses and have the surveying done. and pay for all
the clearing up of all the things and such as that, because
I never did go away from home very much and he was going
to take care of all of that for me.
Q. I see. He was going to take care of those things for
youY
A. Yes. He was going to take care of all of it. And he
did. He took care of them.
Q. He was going to have the property surveyed for you,
~ot
A. Yes. He had it surveyed for himself; not for me.
Q. When did you first see that survey, l\tirs.
page 36 ~ Guss 1
·
A. I was coming to the house 'vith a bucket of
berries the day he came there in the yard and sit down under
the tree, and he sit down there and he said, well, Mrs. Guss,
the land came out a little more than we expected it to say. He
went on to say that it was 11.6 acres. And I said, well, Mr.
Laird, being as you went to the expense of having it surveyed
and all that, I said, I didn't want to let you have but ten
acres. You took the piece I told you to take. You went to
.
all the expense, and I said, I will let you have it.
Q. Do I understand that in your preliminary talks that
you had discussed selling him about ten acres?
A. Yes.
Q. Is that right?
A. Yes, I did.
Q. That is what you had expected to sell him?
A. That is what I expected.
Q. At this time did he actually bring you a copy of the
survey, Mrs. Guss?
A. He certainly did. That very one right there. I have
had it ever since. Yes. That's it.
Q. How long after that was it that you actually gaYe l1in1
a deed and got your money?
A. It was in October. I haYe the paper there in my pocketbook. Looks like to me some of them was elated the
page 37 ~ 23rcl of October. I don't know whether some of
them was after the deed was cleared up or what.
But we went to his officeQ. I am not trying to confuse you by asking you exactly
what date. I just want to know approximately how lon2· after
Mr. Laird came to see you and brought you a copv of the
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plat was it before you actually got the deed prepared and
signed it and gave it to ~Ir. Laird?
A. I couldn't tell you that to save my life.
Q. Was it as much as a week~
A. I wouldn't know to save my life how long it was. Wben
a person isQ. Did he have the deed with him that day when he came
up to talk to you?
A. He did not. I never saw the deed until we went to his
office. I don't remember exactly where it was. I do remember Mr. Brent was his lawyer.
Q. That was at some later date, thoug·h, after he had come
up and talked to you after the plat was prepared.
A. That's when he got the n1oney ready to get it .all settled
up and all.
Q. That was after the day he came to you and talked to
you about the plat?
A. Well, don't that-,Vasn 't that what he bought?
Q. I don't know.
A. That's what he brought me and told me that
page 38 ~ he was buying. Now if he won't buying that, I
don't-I don't have any way to know what he
bought. I didn't sell him. the whole farm.
Q. I am just trying· to clarify one point, Mrs. Guss. He
did not, at the day he brought you the platA. He didn't pay me for it that day.
Q. He did not pay you for it?
A. No. He didn't pay me that day.
Q. Did you sign the deed that day?
A. No, I didn't.
Q. It was sometime after that?
A. He didn't have the deed ready. He only had that.
(Referring to plat)
Q. You have testified about a pipe being at a certain
place on the ground. I believe you said your husband put
that in.
A. V\T ell, it was a cedar stake. The cedar stake is there,
too. But the cedar stake was getting old and he was afraid it
would rot out. And it's on the line between us and Millers,
right in the corner. l\filler's place comes right up in that
corner.
Q. What kind of a stake was that, MrR. Guss?
A. Well, the deed describes it-our deed docs, it says
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the cedar stake. And that one there says iron stob. The
picture of it's there.
page 39 ~ Q. How far did that cedar stake extend out of
the ground?
A. Oh, it's there if you want to see it. It's plenty big
enough for anyone to see.
Q. It is there nowf
A. Yes. It's there.
Q. How high is it, Mrs. GussY
A. Well, it's high enough for anyone to see.
Q. Is it a fence post f
A. Is it what?
Q. Is that cedar stake a fence post f
A. No, indeed. It's a stake surveyors put in there when Mr.
Thacker had the place surveyed off. They put it-~fr.
Thacker put it there.
Q. Is it still there, Mrs. Guss?
A. Yes. Unless the surveyors pulled it up. They have
been there, two or three different bunches surveying. Unless
they did something to it it's still there.
Q. Did you go with your husband when he put that pipe
in?
A. I couldn't tell you that to save my life. I have a lot
of work to do living on a farm.
Q. I understand that, ~frs. Guss. But you just do not
remember w·hether you actually went down there with hhn
when he put the pipe in f
page 40 ~ A. The pipe was there. He showed it to 1\fr.
Laird 'vhere he was to survey from.
Q. I understand that you say there is a. pipe there.
A. Yes.
Q. And you also testified that your husband put it in.
A. Yes.
Q. All I want to know is how do you know that your husband put it in Y
A. vVell, I don't know how you would know anything unless you, you see it, and you just know it. That's all.
The Court : Read the question back.
Note: The foregoing question is read by the reporter.
A. Well, it's been there ever sine(? we were there. And
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I didn't actually see him put it in there, but j\lfr. Thacker can
testify to the fact that when he went down there with himThe Court: He did not ask you about Mr. Thacker. He
wants to know if you went 'vith your husband when he put
the pipe in.
A. I didn't, but other people did.
Q. Who went with him when he put it in, Mrs. Guss?
A. I don't know who went with him, but Mr. Thacker
showed him the cedar stake that was on the line, and he put
the iron post in there because he thought the cedar
page 41 ~ stake was getting rotten and would come out there.
And it's on the deed clear enough for you to see
that it's there. That's where the corner is. And that's where
the surveyors put Miller's corner. It's on Miller's corner.
Q. When did you purchase this property'
A. In '51.
Q. When was that iron pipe put in?
A. Well, maybe n1y husband can tell you that better than
I, because he put it there. He can tell you better. I doubt
very much if he could give you a date on it.
Q. You say that that cedar stake is still there?
A. Yes. The cedar stake was still there 1ast week.
Q. Mrs. Guss, I recall that you testified and pointed out
that on this plat is shown some low ground around a pipe.
A. Yes. Yes. It's real low ground.

Mr. Smith: I wonder, sir, if we might offer this as an
exhibit!
Mr. Cox: I have no objection.
Mr. Smith: We offer this as Defendant's Exhibit No.
1, if Your Honor please.
The Court: As I understand it this is a copy of the same
plat that is attached to Plaintiff's Exhibit 1?
Mr. Pollard: That is correct, Your Honor.
page 42 ~ The Court: Being a deed of September 4,
1956 fron1 the defendants Gusses to Laird.
Mr. Cox: That is correct, Your Honor.
The Court: Who offers this at this time?
Mr. Pollard: The defendants offer it as Exhibit 1.
Mr. Cox: I have no objection.
The Court: It will be received as Defendant's Exhibit
No.1.
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Note : The Foster-Miller Certified Surveyors plat is now
marked and filed as Defendo;n.t's Exhibit No.1.
By Mr. Cox: (Continuing)
Q. 1\irs. (}uss, I hand you Defendant's Exhibit No. 1, I
would like to ask you a question or two about that. I refer
you to the northeastern corner as shown on that plat, which
I believe is the one that you were testifying to as far as
about the pipe Y
A. Yes.
Q. You testified previously that there is low ground shown
on the plat and that there is low ground around that pipe, is
that right?
A. Yes.
Q. How far north of that pipe that you are
page 43 ~ testifying to does that low ground extend, Mrs.
GussY
A. '\7ell, it-to tell you the truth I'm not very good at feet,
but I would say it runs in there between twenty-five and fifty
feet.
Q. You think it goes about twenty-five or fifty feet north
of that pipe?
.l\. I think so. I go do,vn in there and pick berries and
walk around in there. I think you could say it did.
Q. I direct your attention to that low ground again. Is
there a stream shown there?
A. It's not a stream. The water just spreads out all
over.
Q. Is there a stream shown on the plat, 1\irs. GussY
A. Well now, further down, way down in here where it
goes towards 1\fr. Laird's pond it forms a stream way downQ. Is there a stream shown on the plat, Mrs. GussY
A. Not where the pipe is it's not a stream.
Q. Isn't there one shown there close to the pipe Y
A. Oh, no.
Q. There is noA. No, it's no stream down in there. The water spreads all
over everywhere.
Q. I understand that you don't feel there is a stream
there; I am asking you if there is one shown on the plat?
page 44

~

The Court: Stream or branch. Is there any
reference made to a stream or branch on the plat!

Guss v. Sydney Realty Corporation

29

Geneva 0. (}uss.
A. Well, it's a solid line here, and the water does sometime
get into a small stream. But it's a small stream.
Q. Does it also do that north of where that pipe is located
on the ground Y There is also some water there north of that
stream where that pipe is located, is there not?
A. Not very far up in there. We have a pond that is over
further. Over further. When you go over in the middle of
the place further. Seeps out of our pond.
Q. I am talking about the ground now and not the plat,
but the pipe you testified to at one point on the ground and
there is water for some distance north of that, is it not?
A. Not very much. It gets pretty dry when you get further
up in there.
Q. But there is some water up in there?
A. I tell you this spring it's been water pretty much
everywhere.
Q. Also, I refer you to that plat again and the same
corner, Mrs. Guss, is there a cedar stake shown at that corner?
A. Yes. Has iron pipe and cedar stake.
page 45 ~ Q. It shows both of them Y
A. Yes.
Q. Mrs. Guss, you have testified that Mr. Laird brought
you the plat and that it showed the property contained about
11.6 acresY
A. Yes.
Q. Did 1\fr. Laird actually pay you five hundred dollars
for exactly the amount of acreage shown on that plot Y
A. Yes, he did. Yes, he paid me for it.
Q. You have also testified that after you sold this property
to Mr. Laird that you put a fence up; how did you determine
where to put that fence up, Mrs. GussY
A. 1\fr. Laird told the surveyor to put the stakes down
there, I reckon, so we could put it there. That's what he was
supposed to do. And the stakes were there. And the surveyor
stakes were there. And he was supposed to tell him to put
them there because he was supposed to move the fence himself.
Q. Did you ask Mr. Laird or talk with 1\fr. Laird about
where to -put the fence?
.
A. Well why should I ·when there were the surveyor's
stakes, with a nail in the top of each one of them.
Q. You did not talk to Mr. Laird about it?
A. No, I didn't talk to Mr. Laird about it.

...
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Q. Did you talk to anyone else about where to
put the fence up 7
A. Who could I talk to 7
Q. Mr. William Miller made the survey, did he not?
A. Was I supposed to ask the surveyor to show me where
to put the fence? I don't know. I didn't realize it.
Q. Is the fence on the correct line so far as you are concerned, M:r;s. Guss?
A. It's exactly on the line, only it's on our side. We
drawed a string right down the row of surveyor's stakes,
and we put the fence on our side. Well on our side.
Q. How many surveyor's stakes did you find, Mrs. GussY
A. I didn't count them. It was enough there not to have
any trouble at all to run a fence by. It won't any trouble
at all. There was a plenty of them in there.
Q. Where did you put the eastern end of the fence 7
A. We put it right where he had-he had double stakes
there. Two or three of them around.
Q. Is tha.t where the pipe is located Y
A. No, indeed. The pipe is-The east end Y
Q. I don't want to confuse you.
A. Yes, I see. You're trying to get me confused. You
are asking about the east end. We put the east end right on
~filler's corner. Right on Miller's corner. You was getting
me mixed up.
page 47 ~ Q. I'm sorry. Where did you put the other endY
How did you determine where to put the other end
of the fence?
A. We went right straight up the row of stakes and put
it right on Tate's line.
Q. Was there a stake at the other end where the other
end of the fence was Y
A. Yes, it was.
Q. Ho,v many stakes were there, Mrs. Guss 1
A. There were several of them there.
Q. Right at the end of that fence Y
A. Yes.
Q. Did you look at the markings on any of those stakes
there, Mrs. Guss?
A. I wouldn't know anything about the surveyor's stakes,
except they had a nail in the top of them.
Q. You don't knowA. No.
page 46

~
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Q. You don't know whether that stake meant it was a
corner or something else, do you~
A. I don't see how it could have been anything else. I
couldn't put the fence anywhere else.
Q. You testified there were several stakes on the line
through there where you put your fence, did you not YWeren't
there several stakes on that line through there¥
A. It was a whole row of them all the way from
page 48 ~ Miller's corner up to Tate's line.
Q. The point where you found this stake at the
other end, don't you think that it is possible that it was a
stake in the middle of that line over there or somewhere
along that line rather than at the corner Y
A. Which one now? Don't get me mixed up again.
Q. The western end of the fence at Tate's land.
A. Where could we end the fence, when we ran it straight
up the surveyor's row of stakes from Miller's corner? Where
else could we have put it? "\Ve run it to Tate's line.
Q. Then the only basis on which you put the fence at that
point 'vas on some surveyor's stakes that were in the ground,
is that correctf
A. Yes. That Mr. Miller put there.
Q. Were you ever advised that Mr. Miller had staked
the corners of the property?
A. If he staked the :_t\lfiller 's corner and run a row of
stakes all the way up to Tate's, what else-more advice do
you needY And there's the plot to go by.

•

•

•

•

•

Q. You didn't ever discuss it with Mr. Miller, did you Y
A. I never saw him until here. I wouldn't know him now if
I saw hin1. I don't know Mr. Miller, to tell you the
page 49 r truth.
Q. As far as you are concerned-! want to und~rstand exactly what your position is-you say that the
property north of that fence belongs to you, is that right?
A. Let me see. I don't want to get mixed up again.
Q. North is on your side of the fence.
A. Yes. Yes. I say the property north of that fence is
mine. They sold the timber off that property. They never
sold a tree off my side. Not a tree.
Q. So that as far as you are concerned that fence is in
the right location Y

·.;·
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A. Well, it's where the surveyor put it. I didn't put it
there.
Q. You put the fence up, did you not?
A. I mean the surveyor's stakes. They are still there.
The surveyor's stakes are still there.
Mr. ·Cox: I have no other questions.
REDIRECT EXAMINATION.

By Mr. Smith:
Q. Mrs. Guss, I want you to take a look at this plat again,
if you will, please, Defendant's Exhibit No. 1, is there
anything in there that mentions a stake, on the plat itself?
A. On the northeast corner?
page 50 ~ Q. Yes. Over here.
·A. Yes. Yes, It's got pipe wrote there.
Q. Does it say stake or pipe?
A .. It says pipe. Yes. It's got pipe on there.
Q. Now let's go back over here to this corner, over here
to the. west corner, northwest corner; what was the agTeement as to where that line would be~
A. Mr. Laird decided on that line. I didn't have any say
about it. I told him he was to start at Miller's line and take
that piece of land in there. And he agreed that he thought
it would be ten acres. And then after he 'had it surveyedQ. No, wait, let me see if I understand. Start at the pipe,
you told him just to run it west, is that right'
A. I told him that he was to have the piece of land that
fitted in there starting at that pipe. That was to be his starting point at that pipe in Miller's corner. See, it's right in
:Miller's corner, where Miller's fence runs one way and then
it runs another.
Q. Did you give him any instructions •at all, or did you
have any agreement at all as to whereabouts this western
part would be?
A. No, I didn't. He decided that completely himself. No,
I didn't agree on any-I didn't mention any word whatever
about where he was to put it across there. That
page 51 ~ was-he did that himself. And his surveyor, I
imagine,· Mr. ~Hiler could tell you what he told
him. That's what I-I'm sure that ~fr. Miller-Mr. Laird
'vas bound to have told him, give him some instructions when
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he went in there to survey the piece of ground. He was bound
to give him some instructions. I didn't.
Q. Mrs. Guss, the deed says-You tell me what it says right
in here where that point is located?
A. It says it's 1476.14 to pipe.
Q. On Hungary RoadY
A. From Hungary Road.
Q. You agree that that point establishes your western
boundary, is that right?
A. Yes.
Q. Even if your fence is south of that, that is the point
that you agree on.
A. Yes.
Q. Mrs. Guss, there are the words Guss and Miller on
there, was that part of the original platY
·
A. I don't know who-It had Miller's stamp on here. Here
is Foster and Miller's stamp here.
Q. No, I mean the 'vords here in pencil.
A. I don't remember whether they were on here or not.
I don't remember.
Q. Is that where ~Hiler's land is?
page 52 ~ A. Oh, yes. Yes.
Q. And this is your land where Guss is?
A. I suppose that was on there. Yes. I never noticed
it close enough to-In fact, I might have noticed it and just
never remembered it.
·
Q. ~{rs. Guss, .when you discovered that there were more
than-,Vhen you discovered that this plot had more acreage
in it than you intended to convey to Mr. Laird, did you
offer to pay back to Mr. Laird thatA. When they told me it was wrong the first thing I knew
about it being wrong was two men came to the house and
they said that the land won't in there. Said that Mr. Timmons
had, had laid the land off and he gave out of land. The
land won't in there. And I told them that, that I "rould give
them the money back if the land 'veren 't in there. That I
didn't··cheat anyone. I would give them the money back if the
land weren't there. I don't want anything that don't belong
to me. I certainly did. I offered it to them two or three times.
Q. When did they come there, Mrs. Guss, do you remember 7
A. To tell you the truth, I have been so excited about it
I did :forget it, but it was the day-if yo:u remember the
day you were out there Mr. Valentine was drilling beans for
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us. I have a check in my pocket-book that shows that that
was the 3rd of June.
page 53 ~ Q. The 3rd of June?
A. It must have been the 2nd of June, because
it was the day before.
Q. That is this year?
A. ·Yes. This year. That's the first I knew anything
in the world about it, anything being wrong with the piece of
land.
Mr. Smith: That will be all, ¥rs. Guss.
RECROSS EXAMINATION.
By Mr. Cox:
Q. Mrs. G,uss, you testified that some men came to your
house in June and brought this to your attention T
A. Yes.
Q. Who came to your house?
A. I didn't know who they were.
Q. You didn't know who they were. How many were there?
A. It was two of them.
Q. You do not know w'ho they were f
A. No, I don't. I found out afterwards who they were.
Q. Who did you find out they were Y
A. Well, I called Mr. Laird and I told him, I told him, I
said, Mr. Laird, I'm having trouble with that piece
page 54 ~ of land I sold you. And he said, well-said, I'll
g·o right and see Mr. Miller.
Q. Mr. Miller?
A. Yes.
Q. vVhat I would like to know, as well as you can remember
Mrs. Guss, what these two gentlemen told you 7 What did
you discuss Y
A. What they discussed didn't make any sense, whatever.
None whatever. To come and tell me that a piece of land
that I sold five years before this was wrong with it and that
was wrong with it. What did I want to do about it.
Q. Did they tell you the fence was in the wrong place?
A. The fence won't in the wrong place. It couldn't be in
the wrong place.
The Court: He is asking you that the men said to you;
not what you told them. What did they say to you?
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A. They said so many things I couldn't begin to remember.
Q. Did they tell you the fence was in the wrong place Y
A. They told me that piece of ground was an acre less
than it should be, or something to that effect.
Q. Did you not tell them to go out and authorize
page 55 ~ them to go ahead and move the fence and put it
in the right place?
A. If I did they got me so excited I didn't know what I
was talking about.
Q. I can understand that, but what I want to know, did
you tell them that Y
A. I don't know what I told them.
Q. You don't remember wheth~r you told them they could
move the fence or not Y
A. No. No, I don't. I was so excited after they left thatI couldn't think of who they were. I didn't lmow who they
were to get ahold of them. And the only thing I could
think of was call Mr. Laird.
Q. You do not remember telling them to g·o ahead and move
the fence?
A. No.
Q. What did you say to Mr. Laird when you called him?
A. I only said that I was having trouble with that piece of
land I sold him.
Q. That was the same day?
A. It was the same day.
Q: The same day these· two gentlemen came to see you?
.A. Yes.
page 56 ~ Q. I don't believe you told me who you found
out these two gentlemen were.
A. Oh, yes. I found out afterwards, because I have heard
so much about it since.
Q. Who were they, Mrs. Guss?
A. I believe they said it was Mr. Miller and Mr. Timmons.

The Court:

~fr.

Miller and Mr. Timmons?

A. I wouldn't know them if I saw them.
Q. Are the two gentlemen who visited you in the courtroom
todav. Mrs. Guss?
A.~ Well, I told you I wouldn't know them if I saw them.
(Looking around the courtroom) No.
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Q. You do not see anybody you recognize as the two
gentlemen who came to see you Y
A. I certainly don't. No. No, I don't.
Mr. Cox: I would like for the record to show Mr. Timmons and Mr. Miller are present in the courtroom and the
witness looked <>ver those present in the courtroom and was
unable to identify the two gentlemen who had visited her.

Q. Mrs. Guss, is that all you said to Mr. Laird when you
called him?
A. That was all.
Q. Didn't you tell him to call the gentlemen who
page 57 ~ came to see you_ and tell them not to come and
move that fence?
A. I certainly did not. I told him that I was having trouble
with that piece of land I sold him. He said I will go right
and see Mr. Miller.
Q. You did not tellA. Oh, I might have said it. I don't know. I might have
told him not to move that fence. The bulldozer was fixing
to come through there one day. We had to stop him from
coming through there.
Q. This was about June the 3rd, didn't you say, when these
two gentlemen came to see you Y
A. Well, the only-It must have been the 2nd, because it
were on the day that they was drilling beans there.
Q. It was about that dayY
A. It must have been on the 2nd, because I got a check
to show that I wroteQ. It was about that time, though, either June the 2nd
or June ·the 3rd?
A. Yes. Yes.
Q. That is less than two months ago Y
A. The only way I remember it is by that check.
Q. That is less than two months ago, though, is it not?
A. Well, what is today? Yes. It's a little less. It's
not quite August.
page 58 r Q. you do not remenlber telling these gentlemen
that they could go ahead and put the fence in the
right place?
A. The fence was already in the right place.

•

•

•

•

•
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Q. On this particular day when they first came to see youA. On that particular day.
Q. -you do not remen1ber suggesting to Mr. Laird that he
should tell them not to come and move the fence 1
A. I don't. If I did-I tell you, I was so excited. I
wouldn't say that I didn't.
Q. Now, M1~s. Guss, how much land did you think you were
conveying to Mr. Laird when you sold him this property!
A. Well, he paid me for 11.6 acres. And I thought that's
what I was giving him. His surveyors surveyed it.
Mr. Cox : That is sufficient.
A. Well, that's the only way I had of knowing it.

page 59

~

RE-REDIRECT EXAMINATION.

By Mr. Smith:
Q. Mrs. Guss, did you intend for any of that laud to be
north of that pipet
A. I certainly didn't. No. Because it would mess my line
up.
Mr. Smith : All right. That will be all.
Witness stood aside.
The Court : Suppose we take a short recess at this time.
I want this last witness' age in the record. I don't know that
it is. Will you tell us your age, please, Mrs. Guss 7
Mrs. Guss: I was born in September, 1899. I think I am

sixty-one.

•
page 60

•

•

•

•

~

JAMES C. GUSS,
a defendant, first being duly sworn, testified in his
own behalf as follows :
DIRECT EXAMINATION.
By Mr. Smith:
Q. >State your name, age and address, please, sir f .
A. James C. Guss. Address Hungary Road.
Q. How old are you?

38

Supreme Court of Appeals of Virginia

James C. Guss.
A. Glen Allen. I live in Glen Allen.
Q. How old are you, sir Y
A. Seventy. I was born in 1891.
Q. Mr. Guss, you have heard us taking about t'his iron
pipe in your northeast comer Y
A. Yes, I did.
Q. Did you put that in there Y
A. Yes, sir.
Q. Mr. Guss, when did you put that pipe there Y
A. I put it there before they surveyed the land. Before
Mr. Laird bought it. It was there when we sold the land.
Q. Do you remember how long· before that land was sold
that you put it in there?
A. No, I don't know. I don't know how long after it had
been sold. But it was there before he bought it.
. Q. Now, sir, why did you put it there Y
A. Because that cedar stob Mr. Thacker told me
page 61 ~ was might near rotten. And I put it thereThe Court: Look at me, Mr. Guss.
Guss: He's got to talk loud so I can hear him.
The Court : Look at him to get the question and then look
at me so I can hear you.
-~rr.

A. That cedar stob was there. I put the pipe there because
Mr. Thacker told me where to put it. It's been there a long
time.
Q. Mr. Guss, did you and Mr. Laird step off this property Y
A. We did.
Q. Where did you start when you started?
A. From the pipe to the stone down there near. Mr. Laird's
property.
Q. Then where did you goY
A. Come back to the house.
Q. So you walked off the eastern line, is that right?
A. Yes.
Q. Did you walk off over on the western side? I mean did
you walk across from the eastern boundary to your western
boundary over to Tate's place?
A. No. We come on, went on down from the pipe to that
stone and come on back up through there. We
page 62 ~ didn't walk no other way.
Q. Mr. Guss, the fence between your property
and Miller's property, how long has that been there?

Guss v. Sydney Realty Corporation

39

James C. Guss.
A. The fence between Miller's property and our propertyt
I put that fence up. That fence-Well, I can't tell you
how long it has been up there.
Q. Was that fence there whenA. That fence was there before this here fence we put from
that stake over across there this last whatever we got
surveyed.
Q. The fence was there then when Mr. Laird bought the
property, is that right Y
A. Yes.
By The Court:
Q. What kind of fence is this 1
A. Barbed wire fence. Two wires.

page 64
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By Mr. Smith: (Continuing)
Q. }fr. Guss, where was that line supposed to end over on
the Tate's property¥ vVhat was the southern boundary of
your property going to be 7
A. The southern boundary on Tate's side?
Q. Yes.
A. It was supposed to stop where the fence is.
Q. Yes, butA. But not by the feet.
Q. No, sir. vVhen you were :first discussing it, did you
intend to square up your farm 1
A. vV e sold a corner out there right straight from that
pipe across.
Q. From the pipe straight across?
A. From the pipe straight across.
Q. You mean just following Miller's f~nce on straight
across, is that right?
A. Yes. vVe didn't sell any acreage.
page 65 ~ Q. Whatever amount it came to after you established that line running along- Miller's line straight
across, whatever acreage that was in there is what you were
going to sell, is that right?
A. Yes. We were going to sell that.
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Q. Is that cedar post still there Y
A. Oh, yes. It was there when we-It was still there
yesterday evening.
Q. That is the one right beside your pipe?
A. Right beside the pipe.
Mr. Smith: All right.
CROSS

EXA~IINATION.

By Mr. Cox:
Q. Mr. Guss, when you were walking this property with
Mr. Laird, did you estimate the acreage that you expected
to include?
A. Estimate itT
Q. Did you have any thoughts about how much acreage
was involved Y
A. Mr. Laird said what he thought was in there.
Q. What did he say he thought was in there T
A. He said he thought it would be somewhere close to ten
acres.
Q. Did you agree with him T
page 66 r A. I told him I thought it was a right good
size piece of land, it ought to be about that.
Q. You were in the courtroon1 when Mrs. Guss testified,
were you not Y
A. What?
Q. Were you in the courtroom when your wife testified T
A. Yes. I have been here all morning.
Q. Were you present at the time Mr. Laird brought Mr.
Miller's survey up and talked with her about itT
A. That plot there?
Q. You recall Mrs. Guss testified that ·after the survey
was completed Mr. Laird brought a copy of it over and showed
it to her and said there is more acreage in here than we
thought there wasT
A. Yes.
Q. Were you present at the time?
A. ·Yes. -I was there at that time.
Q. Then you lmew at that time that there was more acrea.g~
involved than the ten acres you had originally thougl1t?
A. There was more acreage T
Q. Yes.
A. He said there was more acreage.
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Q. When you were walking the property with Mr. Laird,
how did you determine and point out to Mr. Laird
page 67 ~ on the ground the point on your line with Tate's
property that you were going to convey to him?
A. Point across the Tate property 1 I never pointed across
from that there pipe to Tate's property. He surveyed it
across there to that property. I didn't point him across over
there. He su1·veyed it over there to a point. It won't no
point over there to go by.
Q. Did you walk over there with Mr. Laird before the
survey?
A. No. I didn't walk over with Mr. Laird across over there.
Q. The only line that you walked over with Mr. Laird
was between your line and Mr. Laird's property?
A. Mr. Miller.
Q. Along the line with Mr. MillerY
A. Mr. Miller.
Q. You did not walk any other lines at all 7
A. No.
Q. Did you actually help put up that fence yourself that
is between you and Mr. Laird Y
A. That there fence that they surveyed off?
Q. The fence that is now between you and Sidney Realty
Corporation.
A. Where the fence is now f
Q. Yes.
page 68 ~ A. She helped me cut the posts. I dug the holes
and put the posts up.
Q. You actually put the posts up?
A. Yes, sir.

page 70
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~

Q. When you put that fence in, Mr. Guss, how did you
determine where to put it f
A. It showed there where to put it.
Q. Sir? I didn't hear you.
A. Already sho,ved there where to put it by the survevors.
·
"'
Was right there where to put it.
Q. The surveyor was there 7

42

Supreme Court of Appeals of Virginia

James C. Guss.
A. No. I said it was already surveyed and it showed there
where to put it by Mr. Miller's surveying.
Q. What did you see on the ground that showed you where
to put the fencef
A. Cedar stobs on the ground. Surveyor stobs.
page 71 ~ Q. Was there more than one stob Y
A. On that line 1
Q. Yes.
A. Oh, yes.
Q. Do you recall how many?
A. Well, I can't count how many, but-I can't count how
many it is.
By The 'Court:
Q. Approximately how many¥
A. It's as much as three or four.
By Mr. Cox: (Continuing)
Q. Were they in a straight line, ~{r. Gus Y
A. Well, yes. You generally draw a straight line.
Q. I want to know if these stakes were in a straight line
from this pipe to Mr. Tate's property; were they all right
where you put the fence?
A. Yes. Right where I put the fence.
Q. They were in a straight line across there?
A. Right where I put the fence at is the way the stobs were.
Q. Was there a stake right at Tate's property?
A. One right at the line.
Q. How many stakes were at that point?
A. Two.
Q. Did either one of them have any markings on them Y
A. One had a nail in the top of it. Another one
page 72 ~ sitting off behind it.
Q. Did either one of them have any pencil markings or crayon markings on them f
A. I didn't notice no pencil markings on them.
Q. Did you look?
A. Did I look at them to see if they had any markings on
them Y No. I seen the nail in the top of it.
Q. You just assumed that was a corner.
A. That was the corner of the fence where thev comes
·
across there.
Q. J s the fence in the place where you think it should be?
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A. That's where the line was and where the line was I
think it should be.
Q. When did you and Mrs. Guss acquire this property,
Mr. Guss~
A. Acquire the property Y
Q. Yes. vVhen did you buy it f
A. We boug·ht itQ. When did you get the property Y
A. I think it was going on the eleventh year.
Q. Who did you purchase it from Y
A. Mr. Thacker.
Q. Did you have a survey made at that time, Mr. GussY
A. No, we didn't have no survey made at that
page 73 ~ time.
Q. Have you ever had a survey made of your
propertyf
A. Yes.
Q. """7hen Y
A. Last vY ednesday.
Q. Last Wednesday Y
A. Last Tuesday and vVednesday.
Q. That was after this difference of opinion had arisen;
that is why we are here today, is that right Y
A. That's right.
Q. Did you get the assistance of anyone to show you
where that fence should be located when you put it up? I am
speaking now of the fence that you have put up.
A. Anybody tell me where to put it up at?
Q. Yes.
A. And it's already staked off? No. I didn't get anybody.
I just put it across there .

•

•
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•

page 75 ~

Q. Do you know 1\fr. William Miller?

A. William Miller?
Q. The man who surveyed the property for Mr. Laird?
A. I think that's him right there.
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page 76

~

Q. Did he ever come to your house to talk to you .
about this?
A. Talk to me Y

Q. Yes.
A. He come out and talked to my wife.

•

•

•

•

•

Q. What I want to know, though, did you hear what he
said?
A. I heard what was said.
Q. You heard what was said 7
A. I heard what was said.

•

•

•

•

•

Q. Do you know Mr. Timmons, J. K. Timmons?
A. Yes. There he is over there.
Q. Did he come with Mr. Miller!
Q. He was right there.

page 77
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Q. What did these gentlemen have to say at that time,
Mr. GussY
A. He said the line was all right on the other side. It
was wrong on this side where the pipe is at.
Q. Did tliey offer to move the fence for you?
A. He offered to move the fence. I said where would you
move it 1 You never surveyed it at all.
Q. Did you tell him it would be all right to come and move
the fence!
A. No.
Q. Did your wife tell him that it would be all right for
him to come and move the fence Y
A. I don't know whether she did or not.
Q. You were there weren't you, Mr. GussY
A. Yes. But my wife was talking. My wife was talking.
I was talking, too. I was there.
Q. You don't remember whether she told them it would
be all right to come and move the fence?
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A. No. I didn't tell him that.
Q. Do you know that your wife later that day
page 78 r called Mr. Laird Y
A. Later that day!
Q. Yes, sir.
A. Yes.
Q. Were you present when she called Mr. Laird Y Did
you hear her actually talk to Mr. Laird on the telephone f
A. No. No.

•

•

•

•

•
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•

page 80 ~

REDIRECT EXAMINATION.
By Mr. Smith:

page 82
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Q. Mr. Guss, let me see if we are right here now: Over
on the western side, on Tate's side, what you are claiming
there is a point-you are claiming at a point 1476.14 feet,
is that right, from Hungary RoadY
A. I think that is what they told me.
Q. That is what you are claiming?
A. Yes.

•
page 83
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WILLIAM L. MILLER, JR.,
introduced in behalf of the defendants, first being
duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Pollard:
Q. State your name, your residence, and your occupation,
please?
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A. William L. Miller, Jr., 35 Croatan Road. I am a certified
land surveyor.
Q. How long have you been a certified land surveyor, Mr.
Miller?
A. Ten years.
Q. Mr. Miller, did there come a time when you were requested by Mr. Laird to do a survey of some property he was
buying from the defendants in this case, Mr. and Mrs. G;uss?
A. Yes.
Q. Do you remember approximately when that was?
A. July of 1956.
Q. Mr. Laird called you up on the telephone 7
A. He did.
Q. Then what did you do?
A. I met him on the ground the day we made the survey.
Q. You met him on the ground?
page 84 ~ A. Yes, sir.
·
Q. You mean at the property to be surveyed?
A. That's right.
Q. At what point on the ground did you meet him, sir?
A. I couldn't answer that.
Q. I am handing you Defendant's Exhibit No. 1 which has
been introduced in evidence and the legend on it states that
it is a plat prepared by Foster and Miller, dated July 16,
1956, and ask you if you recognize that plat, sir?
A. Yes.
Q. Your firm is Foster and Miller, is that right, sir?
A. That is correct.
Q. That was your firm at the. time of the date of this plat?
A. Yes.
Q. By reference to the plat, Defendant's Exhibit No. 1,
can you recall where you met Mr. Laird? ·
A. No. When I say I met Mr. Laird on the land, I meant
on his land. I didn't mean necessarily this particular piece
of land. He had quite a large tract. I went out to his property.
Q. And met him. Then state what you and Mr.
page 85 ~ Laird did?
A. Mr. Laird pointed out to me the corners that
he intended to buy from the Gusses.
Q. What corners were they, sir?
A. They were two stones on the southern property line,
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pipe in the northeast corner, there was no marker on the
northwest corner.
Q. Referring to Defendant's Exhibit No. 1, you say there
were two markers on the southern line, is that right Y
A. That's right.
Q. At the southeast corner the plat shows a stone, is that
the stone that was there at the time~
A. That is correct.
Q. At the northeast c.orner the plat shows an old pipe~
A. Pipe. Doesn't say old pipe.
Q. Pipe?
A. Pipe.
Q. The plat shows a fence line running eastwardly from
that pipe at the northeast corner, is that right, sirt
A. That is correct.
Q. And it sho,vs low ground near that pipe and slightly
to the west of it?
A. Yes.
Q. There is some legend or surveyor's marks there by that
arrow, does that indicate swampy ground?
page 86 ~ A. Swamp or low ground.
Q. The point or marker at the southwest corner
of the property, what does the plat showY
A. ·Southwest?
Q. Yes, sir.
A. There is no actual marker shown on this plat.
Q. How did you determine the southwest corner?
A. By the description of the Guss tract of land.
Q. From in the Thacker deed you mean?
A. I don't remember 'vhich deed.
•
Q. In the deed by which they got title?
A. Yes.
Q. ~{r. Miller, has it subsequently come to your attention
that the distance from the stone at the southeast corner
of the eleven plus acres shown on that plat to the pipe at the
northeast corner .measured on the ground is not as shown
on your plat?
A. Yes.
Q. So what is the correct distance between those two
points f
The Court: This is wba.t? From the pojnt at th~ northwest-
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Mr. Pollard: From the northeast corner to the southeast
corner, Your Honor. That was the question I intended to ask
him.
page 87 } The Court: All right.
A. The line is shown on this plat as being 722 feet. The
correct distance would be 622 feet.
Q. Plus the fraction of feet that is shown.
A. Yes.
Q. So that the plat, Defendant's Exhibit 1, which is the
same plat attached to the deed from Mr. and Mrs. Guss to the
Lairds, is incorrect in that respect, is that right, sir?
A. That is true.
Q. At the northeast corner of the plat where the plat shows
low ground and a fence coming into the pipe, is there low
ground located at that point 722 feet from the stone in the
southeast corner 7
A. I can't answer that because I have never measured
722 feet from that stone to see whether there is low ground
at that point.
Q. So you do not know actually what the physical appearance of the ground is at that point 722 feet along the same
course as shown in your plat from the stone at the southeast corner 7
A. No.
Q. How recently have you been on the property, Mr. Miller?
A. On this particular piece 7
page 88 ~ Q. Yes, sir.
A. I would have to estimate. It was in MarchFebruary or Ma·rch.
Q. What year?
A. This year.
Q. Did you go to that northeast corner of the property
where there is an old pipe Y
A. Yes.
Q. Do you recall any other physical markers at the corner
where the old pipe is Y
A. Only a fence post.
The Court: Only w·hat?
A. Fence post.
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Q. And is there also a fence coming in from an eastwardly direction Y
A. Yes.
Q. Can you describe that fence for the Court?
A. No.
Q. Is there a fence coming in from the westerly direction!
A. Yes.
Q. Can you describe that fence for the Court 7
A. It's a wire fence.
·
Q. Do you know anything about that fence?
A. No more than it's a wire fence.
page 89 } Q. That is all you know about it Y
A. You asked me something specific. You asked
me if that is all I know about it. You asked me to describe
the fence. It's a wire fence.
Q. Do you know how the fence happened to be laid Y
A. Only from the testimony I have heard here.
Q. Do you know anything about the line along which the
fence was laid Y
A. No.
Q. Do you know how the fence happened to be laid along
the line that it is laid on?
A. No.
Q. You do notf
A. No.
Q. You did not put in any stobs along which line this fence
was laid?
A. When we surveyed this property we ran a base line in
an easterly and 'vesterly direction. East and West. This
base line was not necessarily the property line at all. That
was the only line we actually cut through the woods from
the easterly line to the westerly line. Whether or not the
fence was put on that base line I do not know.
Q. Where was your base line located with any other known
point on the land?
A. It was south-south of the pipe. South of
page 90 } the intended property line.

By The Court:
Q. Ran south from where f
A. South of the pipe and south of the proposed property
line.
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Q. That is south from the ·pipe at the northeast corner, is
that what you are talking about f
A. Yes.

By Mr. Pollard: (Continuing)
Q. What is the eastern point of that fence?
A. The pipe is now the eastern point of it.
Q. Where did your base line run f
A. Our base line ran several feet south of the pipe.
Q. Several feet south of it Y
A. Yes.
Q. \Vhat was the purpose of your base line f
A. Well, when you make a survey you take the line of least
resistance through the woods to save trees as well as cost.
The line of least resistance in this case ran south of the
proposed property line.
Q. By computations you could figure out the course and
distance of the proposed property line, is that right?
A. That is correct.
Q. So that the fence which you saw in March,
page 91 ~ 1961, which begins at the old pipe does not run on
the base line which you say you put in Y
A. I don't know what line it runs on.
Q. "\Veil, it begins at. the pipeA. It begins at the pipe .
. Q. You said your base line begins some feet soufh of the
p1pe.
A. That is correct.
Q. Did you mark your base line?
A. Yes.
Q. How did you mark it, sir?
A. With a hub and a stake.
Q. "There?
A. In the ground.
Q. "There in the ground?
A. I don 't-I don't know how to answer that where in
the ground. Between the eastern property line and the
western line. There is approximately eight hundred feet.
We had to establish at least three points between the eastern
and western line in our survey. At each one of those points
we drove a hub into the ground and put a stake by it.
Q. Well now, if you run a line between them would it be
a straight line T
A. Not necessarily. It would be a straight line between
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each two points. .An angle could occur beyond
page 92 } these two I am speaking of.
Q. Do you know how many you put in f
A. Three or four.
Q. Mr. Miller, when did it come to your attention that
your plat which you prepared for Mr. Laird 'vas incorrect
in the respect you have stated?
A. In February or ~£arch of this year.
Q. And how did it come to your attention, sir?
A. Through a conversation with Mr. Timmons.
Q. What did you do when you found that it was not correct f
A.. Mr. Timmons and I went on the ground to see if we
could find the error, which we did.
Q. How did you find the error, Mr. Miller?
A. By measuring it.
Q. By measuring what, sirY
A. The distance between the stone and the pipe on the
eastern property line.
Q. Was the stone at the southeast corner in February of
this year when you measured itY
A. Yes.
Q. And 'vas the pipe there?
A. Yes.
Q. Wa.s that the same pipe that is shown on your plat,
which is Defendant's Exhibit No. 1?
page 93 ~ A. To the best of my knowledge, sir.
Q. How did you measure it, sir?
A. With a tape.
The Court: What?
A. With a tape.
Q. Ho'v was it measured at the time you were preparing
the plat, which is Defendant's Exhibit No. 1 Y
.A, Same way.
Q. With a tape?
A. Yes.
Q. How long is the tape, sir Y
A. One hundred feet.
Q. So could we suggest that possibly it was just an error
in recording the number of times that the tape was put on
the ground?
A. (Nodding head) Yes.
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Q. Would you, if requested, if properly requested, prepare
a corrected plat?

A. You say properly requested; what do you mean by that!
Mr. Cox: Your Honor, I object to that question. I do
not believe it is proper. I fail to see the relevancy.
Mr. Pollard: I will withdraw it.
Q. What about the course and distance from
the pipe in a westerly direction to a point in
Tate's line fourteen hundred plus feet south of
Hungary Road and with reference to your plat, which is
Defendant's Exhibit No. 1, if the correct distance of the
eastern property line is 622 feet between the two marked
points is the course and distance of the line at that point in
Tate's line fourteen hundred feet south of Hungary Road to
the pipe at the northeast corner correct Y
A. First of all you mean 1476 feet.
Q. Thank you, sir. I have forgotten the figure in mind.
A. If the eastern property line were shortened to 622 feet
then the northern line the direction and the distance would
change.
Q. Do you know or have you computed how much less
property would be embraced within the property shown on
the plat if that correction were made?
A. I can give you an estimation. I have not computed

page 94

~

it.
Q.
A.
Q.
A.

Well, just approximately?
One acre.
Approximately one acre?
Yes.

page 95
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CROSS EXAMINATION.
By Mr. Cox:

Q. Mr. Miller, there has been considerable reference to a
"Pipe at the northeastern-Would you retake that
page 96 ~ Defendant's Exhibit 1, I want to refer to it.
There has been considerable reference to a pipe
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located at the northeastern corner of the parcel shown on
Defendant's Exhibit No.1. I believe you testified that a pipe
was pointed out to you on the ground by Mr. Laird, is that
correct!
A. Yes.
Q. This was back in 1956 Y
A. Yes.
Q. You say that you have been on this particular piece of
property in March of 1961 f
A. Yes.
Q. And have seen a pipe Y
A. Yes.
Q. Mr. Miller, did you personally make this survey?
A. No.
Q. Did you personally measure these lines Y
A. As represented in this survey Y
Q. Yes.
A. No.
Q. Did you measure the distances T
A. No.
Q. Did you draw the platY
A. No.

•

•

•

•

•

•

•

•

•

•

page 99 ~

Q. What do you mean by it is done under your supervision!
A. Well, when Mr. Laird told me what was necessary, the
first thing I would do-I came to the courthouse and looked
up the deed to the adjoining property. I went on the ground
with the men and met Mr. Laird and showed them what to do.
Then they brought the notes into me. I always examine them.
The man in the offi.ceQ. You never went on this property personallyY
A. Oh, yes. I met Mr. Laird with my men on
page 100 ~ the ground, walked around and showed them what
to do.
Q. You showed who what to do?
A. My men.
Q. ·You mean after you met Mr. Laird?
A. They were with me when Mr. Laird and I were walking
around the property.
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Q. You mean all three of them were with you 'vhen you
went out with Mr. Laird?
.A. Yes.
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By Mr. Cox:
page 108

~

(Continuing)
Q. MT. Miller, you testified that you personally
went on the land with Mr. Laird and he pointed
out the corners to you l
6

A. Yes.
Q. He pointed out a pipe on the ground which was to be
northeastern corner 7
A. Yes.
Q. You also testified that you measured a point-you
measured the eastern line from a stone to a pipe in March
of this year.
A. Yes.
Q. Can you say that the pipe was the same pipe that you
saw back in 1956? Do you know whether it is the same pipe
or not?
A. To the best of my knowledge it was the same pipe.
Q. Do you know whether or not a pipe existed in 1956
722.28 feet along that course from the stone that is an extension beyond the existence of the present pipe~
A. No.
Q. Do you know whether there was a pipe out there?
A. No.
Q. You did not personally measure this line in 1956 f
A. No.
Q. I refer you to Defendant's Exhibit No. 1, Mr. Miller,
and ask you if that plat is mathematically accurate?
A. Yes.
page 109 ~ Q. Is the nun1ber of acres stated thereon the
exact number of acres as shown in the parcel
portrayed on that plat f
A. Yes.
Q. Can you determine from an inspection of the plat itself that there is any reason to question it? Could a stranger,
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Mr. Miller, determine from looking at that plat that there is
any reason to question it f
.A. No.-

•
page 110
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~

•

Q. Mr. Miller, you have been in the courtroom during all
of the testimony in this case.
A. Yes.
Q. You heard the testimony of Mr. and Mrs. Guss to the
effect that they placed a fence running from a pipe to ~{r.
Tate's property on the west, and they have testified that
there was a stake placed, a surveying stake placed there;
do you know whether or not that was a stake placed by you Y
A. At Tate's line?
Q. Yes.
page 111 ~ .A. There was a stake on Tate's line which we
placed.
Q. When you were there in March of this year did you personally walk along that fence that was there f
A. No.
Q. Did you go to the point on Tate's line?
.A. No.
Q. Do you kno'v of your own knowledge whether a stake
was put in at Tate's line?
A. 'Vhen we made the survey in 1956 Y
Q. ·Yes.
A. We had a point on Tate's line.
Q. Did you mark the corner? That would be the northwestern corner of this parcel sho'vn on your plat f
A. No.
Q. You did not put a marker there Y
A. No.
Bv The Court:
·Q. You mean by that no marker, no stake or noA. There was no monument set at the northwest corner. If
it had been set it would have been represented on this plat.
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By Mr. Cox: (Continuing)
Q. If there is a stake located on Tate's boundary line it is
not at that corner; at least you did not put one
page 112 ~ there, is that correct Y
A. That is correct.
Q. No one for you put one there f
A. No, sir.
Q. If there is a stake there and it was placed by your
surveying party, what was it intended to represent!
A. It would have been a stake on the base line we used to
make the survey.
Q. Did you ever in 1956 or within a few months thereafter
ever discuss with Mr. or Mrs. Guss the proper location of
that linef
A. No.
Q. Did you ever discuss with them what the proper location of a fence would be on that linef
A. No.
Q. Then you made no statement to them or did not assist.
them in any way of erecting a fence Y
A. No.

•

•

•

•

•

REDIRECT EXAMINATION.
By Mr. Pollard:
Q. Mr. Miller, just one question about the barbed wire
fence which the Court asked you about: Do I
page 113 r understand that that fence running from the
pipe at the northeast corner eastwardly was there
when you went on the property with Laird?
A. Yes.
Q. And a fence was there when you again looked at the
property in February or March of this year?
A. Yes.
Q. Can you say it was the same fence f
A. No.
Q. You have described the fence that you saw when you
first went there with LairdA. It was a wire fence.
Q. How many strands, do you remember?
A. No.
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Q. Do you remember whether it was an old fence then or
not?
A. Yes. It was old.
Q. It was an old fence. And what did the fence look like
that you saw there in February or March of this year!
A. Still had the appearance of an old fence .
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RECROSS EXAMINATION.

By Mr. Cox:
Q. Mr. Miller, could a certified land surveyor look at this
plat alone and determine that there was anything the matter
with it?
A. He could not.

•
page 115 }
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RE-RECROSS EXAMINATION.

By Mr. Cox:
Q. Mr. Miller, I think we are just trying to make clear.
what your testimony means. This plat is mathematically ac·
curate, is it not Y
A. Yes.
Q. And my question to you when I asked you if a certified
land surveyor could inspect it and tell that there was anything
wrong you said no, did you not?
A. Yes.
Q. You meant that he could check all of these computations
and at various angles he would find it would 'be correct?
A. That's right.
Q. There was no way by looking at the plat itself that he
could say that there was anything wrong with it Y
A. That's right.
Bv Mr. Pollard:
·Q. And the acreage would be correct.
A. Yes.
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Q. But the monuments are not located on the ground with
reference to distance as they are on the plat, is that not
right, sir¥
A. That's right.

•
page 117
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CHARLES H. FLEET,
introduced in behalf of the defendants, first being
duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Pollard:
Q. State your name, your residence, and your occupation
to the Court, please, sir 7
A. Charles H. Fleet, 3558 Hermitage Road. Civil engineer
and surveyor.
Q. How long have you been engaged in the business of
surveying, Mr. Fleet?
A. I have had my own office since 1922.
Q. .Since 1922?
A. 1922.
Q. How many certified land surveyors are in your office Y
A. Five.
Q. Ho,v long have you been a certified land surveyor?
A. Since the law was passed. 1917. No. No. I was
certified as a civil engineer. And some of the land surveyors
got after me for not ·having a certificate as a land surveyor.
And I think it was in 1948 and I went up and took a land
examination for land surveyor.
Q. ~1:r. Fleet, have you been requested to plat the property
on the southern line of Hungary Road belonging
page 118 ~ to ~1:r. and Mrs. James C. G.uss!
A. We are in the process of making a survey of
Mr. Guss' land.
Q. Have you prepared some prints showing the work you .
have done to date?
A. Yes, sir. We have practically finished the survey of
"Nir. Guss' land except for the side that is in dispute. And
we are waiting, hoping that we can finish it when the Court
decides where that line is.
Q. You will put it wherever the Court says to put it, is
that right?
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A. Yes, sir.
Q. Then you will complete and certify the survey?
A. Complete and certify it.
Q. Have you prepared prints which I will call preliminary
prints dated July 20, 1961 showing the work you have done
to date?
A. I have.
· Q. I am handing you a print and ask you if that is the
·work you have done to date?
.A. This is my plat.
Q. And it is dated July 20, 1961?
A. July 20, 1961.
Q. Mr. Fleet, have you been on the land 7
A. I have.
page 119 ~ Q. Does this plat correctly portray on the
Guss property the location of the frame barn and
the two-story frame dwelling and the pond?
A. They were all located by survey.
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Q. What about the portion of the plat showing line of
West End lV[anor, Lone Pine Road and West End Manor
Section D and Gladwater Road; where was that information
obtained from f
A. The names of the streets were taken from the West End
Manor subdivision plan. The points of the line of the West
End Manor were taken from points put on the ground by Mr.
Timmons in laying off that property.
Q. Is the West End Manor is that a subdivision platY
A. That is a subdivision which is now in the process of
developing. They are working on Lone Pine Road right now,
grading it and whipping it into shape.
Q. Did you have a plat of it Y
A. I had a plat of it; yes.
Q. Is that a Timmons plat?
A. Yes, sir.
Q. Is it a recorded plat, do you know?
A. I take it that it is recorded.
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Q. Do you have a copy of it with you Y You do have a
copy of it with you?
page 121 ~ A. I have a copy with me; yes.
Q. Was the course and distance w'hich is designated by you as line of West End Manor, is that the same
course and distance shown on the Timmons plat?
A. No, sir.
Q. That is your course and distance?
A. That is what we took on the ground.
Q. Does it coincide with the line of West End Manor
shown on that plat?
A. Very closely.
Q. How recently have you been on the ground, Mr. Fleet!
A. I was on the ground yesterday.
Q. Were the physical objects shown on this plat prepared
under your supervision T
A. Yes, sir.
Q. Will you certify that plat when it is completed yourself?
A. When it is completed; yes.
Q. Is it customary in your profession for plats to be
prepared and certified in the manner to which you have
testified~

A. I would answer it this way, that a lawyer will take a
title of another lawyer and certify to it, and we take the work
of a certified man and certify to it. At the prespage 122 ~ ent time I don 't-I have no one in the field
except parties that are headed by certified engineer land surveyors. They could sign it themselves.
Q. The point which is designated old pipe at the western
end of line designated old fence line, did you see that pipe on
the ground?
A. I did. It is an old pipe that stands about six to seven
inches above ground .
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By Mr. Pollard:

(Continuing·)
Q. Mr. Fleet, referring-

,.

Guss v. Sydney Realty Corporation

61

Charles H. Fleet.
The Court: Let's get that marked as an exhibit now.
Pollard: Very well, sir. I will offer the plat of July
20, 1961, by Mr. ·Charles H. Fleet and Associates as Defendant's Exhibit No. 2.
The Court : So received and identified.
~fr.

Note: The above identified plat is now marked and filed
as Defendant's Exhibit No. 2.
Q. With reference to the Defendant's E·xhibit No. 2, Mr.
Fleet, will you describe again the old pipe which is at the
western end of the old fence line Y
page 125 ~ A. I came in and walked down this fence line
that runs in an easterly-west direction and just
north of the Lone Pine Road which is now being graded to
the corner. There is a fence post and a fence running northnorthwardly to that point, and then eastwardly. And the
ground at that point in dry weather is marshy. In damp
weather why you would have to wade. There is a fence post
with this old pipe sitting beside it. The pip~ is rusty and no
sign whatever of having been driven or moved around recently.
Q. What is the diameter of that pipe, can you say, roughly1
A. About an inch pipe.
Q. Outside diameter f
A. Yes, sir.
Q. How far does that swampy area extend and where does
it extend from that old pipe Y ·
· A. Well, it's all around the old pipe. There is a depression,
which could be a branch when it's raining, and that extends
in the north or northwesterly direction toward the dam of
that pond.
Q. Do you know how far it extends?
A. Well, I didn't go through to the pond, but the topography certainly shows that it went to the pond.
Q. The line shown running in a southwardly direction from
that pipe 622.33 feet, how was that distance aspage 126 ~ certained?
A. First off we found it from an old plat of
the Miller property, I think.
Q. And then how else did you determine it?
A. By measuring.
Q. You measured it to what point, sirY
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Charles H. Fleet.
A. We measured it from the stone here to the old pipe there.
Q. When you say the stone here, are you referring to the
southern end of the line f
A. The southern end of the line to the old pipe at the angle
of the fence line which was the corner of the land of Miller.
And as I recall it there is a-it was also the corn,er of the
land that Mr. Guss at one time bought. I think that the Guss'
land was bought in different parcels. And that this was the
corner of his land at one time.
Q. Can you describe the old fence that runs eastwardly
from the old pipe'
A. It's a barbed wire fence; not new; in fairly good shape.
Q. F·rom the old pipe there is a line measured 100.67 feet
running generally in a northwardly direction.
A. That runs to a corner that Mr. Timmons' men put in
the ground.
Q. What kind of corner is in the ground T
page 127 ~ A. It was set by Mr. Timmons when they were
out there. I don't know whether I have the notebook here, whether it was a stake or whether it was an iron
rod. It was just put in.
Q. Mr. Fleet, have you computed or do you know the area
that is shown as hatched on the plat?
A. I computed the line as claimed by Mr. Guss, the length
of it and direction and roughly computed the area to be
about .91 or .92 of an acre.
Q. Mr. Fleet, I am showing you Defendant's Exhibit No.
1 which is a plat of Foster and 1\Hller, identified and in evi·
dence; have you seen that plat before~
A. I have.
Q. Your course along Tate's line shows 1475.34 feet, and
what does 1\Ir. Miller's plat showY
.
A. 1476.14.
Q. '\Veil, the point on Tate's line on your plat, 1475.34 feet,

and the point that is 1476 plus feet on the Miller plat are
the same point, are they not f
A. The same point.
Q. There is some slight variation 7
A. I know. We measured it. That's what it came up with.
Q'. It is not unusual for a line of that leng-th to be
measured less than a footf
page 128 ~ A. Very seldom.
.
Q. By different surveyors, isn't that right f
A. Yes, sir.
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Q. Now referring again to Defendant's Exhibit 1, which
is the Miller plat, he shows the eastern line to be 722.28 feet
from the stone to the pipe, does he not Y
A. He does ; yes.
Q. Well if you measured approximately 722 feet on your
plat from the stone would you come to approximately the
same point; would you have come to 100.67 feet north of the
old pipe?
A. Approximately the same.
Q. You heard Mr. Miller's testimony to the effect that
there is 100 feet less between the stone and the pipe than as
shown on his plat'
A. That is correct.
Q. So you have intended, have you not, to show on your
plat of July 20, 1961 by hatched lines the disputed acreage as
a result of Mr. Miller's plat, is that right, sir?
A. The hatched area, as I would put it this way, if I may,
that it is the land in dispute between the western .line ofnorthern line of West End Manor and the line as claimed
by Mr. Guss.
Q. Let me put it this way: If you took Miller's plat, whic.h
is Defendant's Exhibit 1page 129 ~ A. May I interrupt~
Q. Yes, sir.
A. I was informed that Mr. Miller's plat was in error and
I didn't consider it.
Q. All right, sir. But from your previous testimony isn't
it correct that you have carried into your plat by the hatched
lines the dimensions of the property as shown in the 1\filler
plat?
A. Yes. Very closely.
Q. If you go by monuments then the line which you show·
as line as claimed by Guss would be the property line, is that
right, sir? Or would be the boundary between Guss and
the property to the south?
A. That would be the line that is shown on the ground by
monuments.
Mr. Pollard: No further questions.
CROSS EXAMINATION.
By Mr. Cox:
Q. ·Mr. Fleet, to what extent did you personally make
these measurements on the ground?

64

Supreme Court of Appeals of Virginia

Charles H. Fleet.
A. I told you I didn't make them on the ground.
Q. You did not make any of them Y
A. That's right.
Q. You have testified here as to various dispage 130 ~ tances between various points ; how did you come
by the knowledge or those distances as to which
you have testified 1 Where did you get it from 7
A. By a certified land surveyor who works for us, who
drew the map, showed the distances on it and had his note
book with the notes in it.
Q. I see. So in effect what you are testifying to is to
what this other g·entleman related to you, is that right 7
A. What we had calculated and checked.
Q. You show a two-story framed dwelling on the Guss
property, J\tir. Fleet, could you estimate how far that is from
the old pipe which you sho·w on your plat 7
A. About 750 feet.
Q. Mr .. Fleet, what is the nature of the area-l know
you have testified to so~e swamp areas, is this a wooded
area here where you show these hatched lines?
A.. Wooded area.
Q. Does the wooded area extend north of this area shown
by you as a hatched line 7
A. North of that line?
Q. Yes.
A. Somewhat; yes.
Q. How far north of the eastern end of that line-I am
talking now about the area between that line
page 131 ~ and the pond, could you estimate how farcould you estimate how far the woods extend towards the pond from that line 7
A. From the West End Manor line 7
Q. That's right, sir.
A. It's diffi.cult to-You are asking me something that I
had no interest in when I was out there. I would say-I
would rather not.
·
Q. Would you say approximately halfway to the pond!
A. Approximately; yes.
Q. How about the western end of that line, do the woods
extend father north on the east than they do on theA. Some north of it. And the whole section there 1s
wooded.
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REDIRECT

EXA~1INATION.

By Mr. Pollard:
Q. Mr. Fleet, what is the total acreage in the Guss tract
as shown' on your plat, do you knowY
A. It would depend where the Court fixes this line.
Q. Give it both ways. If the boundary is as shown on
your plat along the line of West End Manor give it, and if
it is shown as claimed by Guss give it 7
page 132 ~ A. Along West End Manor line it will run
35 3,4 acres. .77 acres.
Q. One further question: Mr. Fleet by reference again to
Defendant's Exhibit 2, at that point 100.67 feet north of the
old pipe is there any fence?
A. No, sir. No, sir. It is no fence there. And the ground
is a little higher than it is at the old pipe.
The Court: There is no fence between where. now!
Mr. Pollard: 100.67 feet north of the old pipe, Your
Honor, at that point.
I have no further questions, Your Honor.
Mr. Cox: I have no other questions, Your Honor.
The Court: In other words you are talking about-it
would be the eastern end of the hatched area of the 100.67
feet; there is no fence there Y
Mr. Pollard: That is right, sir.
Mr. Fleet: There is a fence coming in there at the old
pipe.

•

•

•

•

•

•

•

•

•

•

page 134}

J. K. TIMMONS,
introduced in behalf of the defendants, first being duly
sworn, testified as follows:
DIRECT

EXA~1INATION.

By 1\fr. Pollard:
Q. State your name, residence, and occupation to the
Court, please, sir Y
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A. J. K. Timmons, Midlothian, Virginia, civil engineer
.
and land surveyor.
Q. How long have you been a certified land surveyor, Mr.
Timmons?
· A. Eight years.
·
·
Q. Has there come a time, Mr. Timmons, that you have
done some work for Messrs. Stern and Arenstein?
A. Yes, sir.
Q. I believe they are the principals in several
page 135 ~ corporations for which you have done work at
their request, is that right, sir?
A. Yes, sir.
Q. Can you state if you know the name of some of the
corporations in which they have an interest?
A. Sidney Realty and then I don't know the name of the
corporationQ. Are there several others?
A. Well, I have done work for them in Three Chopt West;
that's another corporation, I believe.
·
Q. Mr. Timmons, I want to show you Exhibit 0 with the
Motion for Judgment, which is a copy of a map prepared
by you dated November 30, 1959; can you identify that as a
map prepared by you?
A. Yes, sir. That looks to be the print of a map that I
prepared.
Q. This plat is in evidence as attached to a deed dated
December 14, 1959, from David E. Laird and wife to Henry
F. Stern and David Arenstein, and the property shown in
red on your map is the property with which we are concerned
in this suit; you are aware of that., are you?
A. Yes, sir. Part of the property.
Q. Yes. Did you put the red lines in this?
A. I didn't personally; no, sir.
Q. They were put in there under your superpage 136 ~ vision after this map was prepared, is that rig·ht?
A. I am not familiar with the red line. I do not
know how they happen to be there. I did not consider them
a part of the map a minute ago.
Q. Mr. Timmons, looking again at this map, which is
Exhibit C with the 1\fotion, you see a line on there just inside
of the red lines which has a distance of 722.28 feet, do you
not1

A. Yes, sir.

Guss v. Sydney R-ealty .Corporation

67

J. K. Timmons.

Q. You have heard the testimony of Mr. William Miller in
this case today, have you not?
A. Yes, sir.
Q. Are you familiar with his plat which is Defendant's
Exhibit 1 and which was identified by him here today?
A. Yes, sir.
Q. Does this line carry the same mistake on your map
which is Exhibit C that is in his plat which is Defendant's
Exhibit lY
Mr. Cox: I object to that question. It assumes the existence of a mistake. I do not know that this witness is asked to
say does it carry the same mistake. He is asked to express or
assume a mistake exists.
Mr. Pollard: I think we have sho·wn a mispage 137 ~ take, Your Honor. It has been admitted by Mr.
Miller.
~Ir. Cox: T'here has been evidence to support the fact
there is a mistake; I do not think there has been a determination made that there is a mistake.
The Court: Insofar as the question asked for a conclusion
about a mistake, which may be an ultimate legal question by
the Court, the objection will be sustained. But insofar as
the substance of what you are trying to reach, I am going to
let you reach it, Mr. Pollard..
Mr. Pollard: Very well, sir.
Q. 1\tir. Timmons, the line to which I am referring, does that
line bear the same course and distance as the corresponding
line on Mr. Miller's platY
A. It has the same distance and it has the same relation
to the other lines that Mr. Miller's plat-I don't believe
it bears the same bearing, but it is the same line.
Q. Do you recall Mr. Miller's testimony that in February or
March of 1961 you and he went on the land?
A. Yes.
Q. This was the line in question that you all went on the
land to determine, was it not Y
page 138 ~ A. We went on the land to investigate a conflict between the fence that was existing and the
recorded plat.
Q. What did your investigation show?
A. The investigation showed that the fence was approxi-
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mately one hundred feet south of where the recorded distance
showed the property line to be.
Q. You did not show that fence on this plat, did you?
A. No, sir.
Q. Was it in existence at the time this plat was made,
November 30, 1959?
A. I do not know. I presume from the evidence today that
it was.
Q. Can you account for the fence not showing up on this
plat?
A. Yes, sir. If you-It would require an explanation, which
I would be glad to help you make.
Q. That is what I want to get.
Mr. Cox: Your Honor, I would like to interpose an objection to any testimony by this witness as to a comparison between what is shown on his plat and what is shown on the
ground unless there is a showing that he had personal knowledge of it and made these various measurements and observations, on the same basis that I have obpage 139 r jected to the testimony of other surveyors which
has been introduced in this case.
The Court: Same ruling. Objection overruled.
Mr. Cox: Exception noted.
A. May I proceed?
Q. Yes, sir.

A. When this survey was made in 1959, a base line survey
was run around the major perimeter of this property. 'Ve
copied from this Court's records here the descriptions and the
deeds of all joint property which included the descriptions for
the Tate property, which included the descriptions for the
Guss property, and 'vhich included the descriptions for the
1vfiller property, and which included the descriptions for the
property that was sold to Mr. Laird by Mr. Guss.
The plat that Mr. Miller made showed two stones on it.
We checked between those two stones. One of them being the
southeastern corner of the tract J\fr. Guss sold to 1\fr. Laird
and the other one being about five hundred feet west of the
southwest corner. And the survey that Mr. Miller made was
referenced to these two stones. We found those stones to be
existing on the ground. We checked Mr. Miller's distance between them to within .1 of a foot, which was almost perfect
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for a line that long. We checked to see that the
direction along this particular piece of property,
the 11.6 acre property, compared with Mr. Tate's
direction and that there was no overlap. And we compared
the direction of the line on the eastern side of this property
with the Miller deed and survey to see that there was no
overlap.
Now, I was aware that Mr. Guss owned all of the land to
Hungary Road. And I was aware that he had sold, by a
plat that Mr. Miller made, 11.6 acres. And I checked that
plat and it was perfect, mathematically. And as far as I
was concerned it was a matter of setting the corners. I
verified that the side lines were correct and that it was a
matter of going up fourteen hundred and so many feet what
the plat showed and setting a corner and going up 722 feet
and setting a. corner. And those corners were not set untilor an attempt was made to set them in either January or
February, at that time was it not, of this year.
Q. Was that when you went out there with Mr. Miller?
A. Well, we attempted to set those corners about three or
four days before I went there with Mr. Miller.
Q. That was January or February?
A. Yes. It could ·have been December. But it was in the
middle of the winter, of this past winter.
Q. But you just used Mr. Miller's distance.
A. That's right. Because the property line was
page 141 ~ one that fell-That was deeded by Guss, as far as
any reasoning was concerned, and Guss owned
the other side of it, and it was a matter of setting the corners.

page 140

~

By The Court:
Q. Would you explain the term setting the corners for
the record?
A. vVell, actually putting in an iron pipe or an iron rod
at the exact property corner.
My client had no need for the corner at the thne I made
the survey.
Q. That means you did not do that when you first went out
there in 1959?
A. Yes, sir. I did not.
By ~{r. Pollard: (Continuing)
Q. Did there later come a time when you again prepared
a plat or map of this same property?
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A. To the best of my knowledge I only prepared one map
of the two hundred and some acres. We prepared maps or
portions of that two hundred and some acres.
Q. All right. That is what I ·have reference to. Do you remember when that wasT
A. No. We have several. And I do not know the dates.
Q. The one that would embrace the 11.6 acres in the red
lines on Exhibit C.
page 142 ~ A. I don't have the dates.
Q. But you did prepare a map or plat embracing that property later 1
A. Yes, sir.
Q. And for whom did you prepare it?
A. That was for a transfer· between Mr. Arenstein and
Mr. Stern and Sidney Realty.
Q. How did that transfer first come to your attention Y
A. We were asked to prepare the map. I was not informed
of the details of the transfer of it until after at a later date.
Q. You say you were asked. You mean you personally or
someone in your office ?
A. I believe-My memory serves me that I talked with
Mr. Arenstein. I believe he talked with others in my office,
also.
Q. "\Vhat was said about the preparation of it?
A. To the best of my knowledge it was the remainder of
the land that was shown on the map of 1959 less certain sections that had been recorded.
Q. Who did you consider employed you, or who were you
doing the work for?
A. At this particular time I believe this was billed to
Sidney Realty, to the best of my knowledge.
page 143

~

By The Court :
Q. What do you mean at this particular time?
A. Well, we had done work ·previous to that billed to individuals and to Mr. Arenstein and Mr. Stern, individually.
And we had done work for the other corporation that I
mentioned, with these parties being the principal.
Q. When you said at this particular time, what do vou
.,
mean by at this particular time?
A. At the time this map was made, sir, that was used to
convey the property from Mr. Arenstein and Mr. Stern
personally to Sidney Realty. That was in the spring of this
year.
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Q. By whom did you consider yourself employed at that
time?
A. To the best of my knowledge it was billed to Sidney
Realty.
By Mr. Pollard: (Continuing)
Q. I am showing you Exhibit E with the Motion, which is
a map of a parcel of land situated on the south side of
Hungary Road, dated March 22, 1961, J. K. Timmons, Civil
Engineer. Is that the map that you prepared pursuant to
Mr. Arenstein's request?
A. I believe so, sir.
Q. What about the red lines shown on that platY Did you
put those on there f
page 144 ~ A. Again I have no knowledge of the red lines.
The Court: This is what Exhibit, Mr. Pollard?
Mr. Pollard: Exhibit E· with the Motion.
The Court: Thank you.
Q. Now referring to the line showing a distance of 722.28
feet running generally in a northerly direction from a stone,
is that the same line as to which you testified previously
that shows up on Exhibit C Y
A. Yes, sir. It is the same line.
Q. This map shows a stone at the southern end of that
line, but your previous map did not; did you locate that stone
,on the ground 7
A. Let's see the other map, sir. (Referring to Exhibit C)
Both show a stone, sir.
Q. Well, it's right hard for somebody to make out, is it
not f On the earlier one?
A. That's because of the crease. The tracing has been
folded.
Q. So I made a mistake. Now, how about the fence; that
is in this map, is it not?
A. Yes, sir.
Q. This map shows it was prepared or rather it is dated
March 22, 1961. Now is that after you and Mr.
page 145 ~ J\Hller had been on the property and discussed
this 722.28 feet line?
A. Yes, sir.
Q. On Mr. Fleet's map, which is Defendant's Exhibit 2,
i::;; shown an old pipe at that point approximately 622 feet

72

Supreme Court of Appeals of Virginia

J. K. Timmon.s.
north of this stone at the south end of this line; did you see
that pipe when you went out there with Mr. J\{illerY
A. Yes.
Q. Did you actually run that distance a.t that time Y
A. No, sir.
Q. You did notY
A. (Shaking head)
Q. Why didn't you locate that old pipe on this map of
March 22, 1961?
A. Well, I didn't feel that old pipe had a bearing on this
particular plat here.
Q. Well in spite of what you and Mr. Miller found in the
field, how was it that you made no change with reference
to the distance on this line running north from this stone?
. A. Well, it was my thinking that the Surveyor, that Mr.
Guss or Mrs. Guss conveyed a parcel of land there with certain dimensions on the side lines, and that they owned that
much land and that they had the right to convey it, and that
consequently it was conveyed.
Q. What was it that J\{r. Miller told you about
page 146 ~ his plat and that eastern line and the distance
between the stone and the pipet
A. I don't know what he told me. I know what we found
out when we went out to investigate that between two base
line points. There had been a one hundred foot error made in
the base line points.
Q. But you did not actually make a measurement between
this pipe and the stone 1
A. No.
Q. Did Mr. Miller while you were there?
A. No, sir.
The Court: What was the last question?
Mr. Pollard: I asked the 'vitness, Your Honor, if Mr.
1\Iiller made that measurement while he, Mr. Timmons, was
present or was there.
The Witness: I might clarify that, Your Honor.

Q. If you could.
.
A. I might clarify this that the line between that stone
and that pipe to my knowledge, even as of right now, has
never been cut out. There are a lot of big trees and a lot
of underbrush, and to my knowledge Mr. Miller measured
that line by means of a base line, and I measured it by
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means of a base line, and Mr. Fleet measured it by means
of a base line. Now the terminology in surveying is that
we measured between the points; we didn't do
page 147 } it directly.
Q. I believe Mr. Miller's testimony was that
he measured it with a one hundred foot tape or chain.
A. I was on one end and he was on the other. We did that.
It was on the base line rather than this property line.
Q. Well, you would certify the land between the pipe an<l
the stone for 622 plus feet, wo:nld you not Y
A. Within two or three feet; yes, sir.
Q. You had that information when you prepared this
·
plat, did you not Y
A. We had been in-been on the field and made that measurement.
Q. But you made no change between the line on the November, 1959 plat, which is Exhibit C, and the March 22, 1961
plat, which is Exhibit E Y
A. Yes, ·sir, we made a change. We showed the fence where
it was in existence.
Q. I mean with reference to the length of that line.
Mr. Cox: Your Honor, I have not objected to the leading questions, but I think it is becoming so obvious thatThis gentlemen called this witness as his own.. I· do not
believe he should be permitted to lead him in that fashion.
The Court: It may have been ·slightly leadpage 148} ing. I am sure you can get to the substance of
the matter by being a little m.ore careful in the
form of your questions.
Mr. Pollard: I will try to be a little more careful.
Q. Between the time that you and Mr. Miller in January
or February of 1961 went on this property, as you have
testified, and the date that you delivered this plat to the
people that ordered it, did you have any discussion with Mr.
Arenstein or Mr. Stern about this eastern line of the property that you just testified about Y
A. I mentioned it very briefly to }t{r. Arenstein while we
were in a car one day for maybe a minute.
Q. And a.s a result of th~t discussion did you do anything?
A. No. As a result of that discussion; no.
Q. You proceeded to prepare the map of March 22, 1961 f
A. Yes, sir.
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By The Court:
Q. I am not sure I am clear as to the exact date of this ;
would you clarify itt
A. On or about the first of the year, sir, I met with Mr.
Miller and we investigated this base line survey
page 149 r that he had made. And then within ten days
or two weeks or some short period of time I
mentioned this very briefly to Mr. Arenstein. And then on
l\farch 22, 1961 I prepared a map showing the fence where
it exists today.
Q. Then you fix the time for the occasion that you and
~Liller went out on the property and actually found the error
as ea1:ly-the early part of 1961, is that correct f
A. Yes, sir.
Q. Early Ja.nua.ry.
A. Yes, sir.
~Ir.

Pollard: You may exan1ine him, Mr. Cox.
CROSS EXA1\1INATION.

By l\fr. Cox:
Q. Mr. Timmons, I am not exactly clear on exactly what
you discovered when you and Mr. Miller went out; what did
you discover at that time f
A. We discovered that between two base line points, and
they were not property corners, they were random points
somewhere near the property line, that there was one hundred
foot chaining error between two base line points.
Q. This was in January or February Y
A. Yes, sir.
Q. You say that you mentioned this to Mr.
page 150 ~ Arenstein very briefly in an automobile and sonletime prior to March 22, 1961, is that right?
A. Yes, sir.
Q. What exactly did you say to Mr. Arenstein T What did
you say to Mr. Arenstein, exactly, as far as you can remember?
A. To the best of my knowledge I told him that there was
some question as to the property line on the parcel of-I
don't remember how I defined it, which one of his property
lines. But on one of his property lines that there was a fence
over on his property and that Mr. Miller and I had talked
with Mr. Taylor and that Mr. Taylor had told us that the
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Title Company was going to defend the title and that is where
it ended.
Q. All you indicated to Mr. Arenstein was that you had
found a fence that was on his property?
A. That's right.
Q. Is that right?
A. (Nodding head)
Q. As I understand your testimony, if I understand it correctly, you were not overly concerned about this because the
conveyance by Mr. and Mrs. Guss had been by courses and
distances and had clearly conveyed property beyond this
fence, is that right?
A. Yes, -sir.
pag·e 151 ~ Q. You stated that this plat of March 22, 1961,
which is Plaintiff's Exhibit E, was prepared pursuant to a call from Mr. Arenstein~
A. To the best of my knowledge, sir.
Q. It was your understanding that it was for the purpose
of a conveyance by 1\{r. Arenstein and Mr. Stern to Sidney
Realty Corporation?
A. Yes, sir.
Q. Do you know that this was billed to Sidney Realty Corporation?
.
A. I am not positive, but I think it was.
Q. It might just as readily have been billed to Mr. Stern
a.nd 1\{r. Arenstein?
A. It could have been.
Q. Do you know who paid the bill?
A. Will you explain tbiat?
Q. Do you know who paid the bill f You say it was billed.
Obviously a bill went out. You are not sure whether it was
to Sidney Realty Corporation or whether it was to Messrs.
Stern· and Arenstein; I ask you if you know who paid it?
A. I don't have any personal knowledge. I could check
n1y books and find out who it was billed to, how much, when
it was paid, and by whom, if you would like me to. I don't
know. I don't have that information.
page 152 ~ Q. In your experience you do a number of
surveys, do you not, in the purchase of or a sale
of real estate?
A. Yes, sir.
Q. Is it not correct to say that it is not at all unusual for a
person buying real estate to pay for a survey which \vas
made at the request of sOJnebody selling it?
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A. To the best of my knowledge that IS generally the
case.
Q. You have referred to the fact that you did not actually
set the corners on this particular parcel of real estate; did
you set any corners when you made this perimeter survey
originally?
A. Yes, sir. We set-we found some corners and we set
others that were in the immediate vicinity of where we were
working at the time, of the first development.
Q. As I understand, this was a large tract of land and
'vas bought and was begun developing residential areas at
one end of it, is that. the area you refer to where you set
corners?
A. Yes, sir.
Q. You would customarily not go around and set corners
as you progressed through the development'
A. J{nowing· that we 'vere going to do the engineering we
had used iron rods which wouldn't deteriorate for our base
line points, which give us the opportunity of setpage 153 ~ ting the corners as we developed.
Q. But it is the usual custom in your business,
is it not, in developments of this kind to do your setting of
corners progressively as you do your engineerinP. for various
sections of the subdivision as you ·go through 1t¥
A. For a subdivision that would be true. For just a boundary survey that you would not be developing lots in you
would set your corners at the time you made your survey.
Q. But there is nothing at all unusual about the fact-I
am asking you to answer this question based upon your experience as a land surveyor-there is nothing at all unusual
about the circumstances here that you did not set the corners
in this particular area at the time you made the perimeter
survey?
A. There is nothing unusual.
Mr. Cox: I have no

oth~r

REDIRECT

questions.

EXA~1INATION.

Bv 1\ir. Pollard:
·Q. Mr. Timmons, do I understand your testimony to be
that all you told· Mr. Arenstein was, in the automobile, that
there was some question about a property line?
A. Yes, sir. I would say that is close to it, that there was
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a fence encroaching. I don't know that I said that there was
a question about the property line. It would be
page 154 ~ something along that nature. But I don't remember the wording, sir.
Q. Can you remember whether or not you told him that
there was a one hundred foot chaining en·or in a line which
you had discovered T
A. I did not tell him.
Q. You did not tell him that_?
.
A. No. I might have told him that there was a fence encroaching on his property by ninety or a hundred feet, but
I didn't go into detail and discuss any work that Mr. Miller
and I had done.
Q. .As a result of what you told him he went to the Lawyers
Title Insurance Corporation, is that right Y
A. No, sir. I had been to the Title Company prior to
talking to him.
Q. Your testimony is that-What is your testimony about
your talk with the Title Company?
A. Mr. Miller and myself the same day that we went out
to this property went down to talk with Mr. Taylor at the
Title Company, and reviewed the facts of just what existed.
.And Mr. Taylor told us at that time that the Title Company
would defend the title. And that's the information I relayed
to Mr. Arenstein.
Q. He told you on the spot then that that was all right?
A. WhoY
page 155 r Q. Mr. Arenstein.
.
A. Ife didn't say anything, as I remem"Qer.
Q. How long will it take you to find out from your office
h~w the work for this plat 'vas billed, that is, the Exhibit
E Y Could you tell me Y Could you make a telephone call Y
A. I could call and then it would take the man some time
to go back to the time records and then see. I -\vould say an
hour and a ·half. An hour.
Q. Haven't you got a :file copy of the billY
A. No, sir.
By The Court:
Q. It would take you how long?
A. It mig·ht take an hour, sir, an hour and a half.

Mr. Pollard: No further questions.
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By The Court:
Q. Mr. Timmons, you talked about setting of the corners
progressively on this subdivision, you 'vere talking about
the entire subdivision of the West End Manor Y
A. Yes, sir.
Q. That was started by Sidney Realty Company?
A. Yes, sir.
Q. That comprised roug·hly 185 acres or more?
page 156 ~ A. Yes, sir. 195.
.
Q. 195 acres; so in getting around to setting
the corners for the related property, the original11.661 acres
that is in question, when did you get around to setting the
corners for that property the first time 7
A. In January, approximately the first of this year. The
first development of this property was rig·ht-(Referring to
Exhibit C filed with the Motion)-The first development of
this property was right here. Started building homes right
here .and worked around here at the lake. These homes are
in existence today. These are the corners that were set
originally. And then about-about-on or about the first of
the year I was told that they were ready to move into this
area here. And that's whenQ. That is the area in question, this 11.661 acres~
A. Yes, sir.
Q. Does it follow from that, that in preparing-in doing
the work and preparing Exhibit C, which is your map of
November 30, 1959, attached to the Motion for Judge1nent,
that you did not set the corners for the part shown in red
on that plat at that time Y
A. That is true. Yes, sir.
Q. Then as a result of what you did in January, early
January, 1961, you prepared this plat of March
page 157 r 22, 1961, which is Exhibit E f
A. Because of what we did in January I became aware then that this fence was encroaching bv ninety
something feet. So when the plat was made in March I
showed the fence encroaching.

•

•

•

•

•

•

•

•

•

•

page 158}
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called by Mr. Cox in rebuttal, first having previously been
duly sworn, testifies further as follows :
DIRECT EXAMINATION.
By Mr. Cox:
Q. Mr. Timmons, you have been in the courtroom during
the trial of this case, have you not Y
A. Yes, sir.
page 159 r Q. Do you recall the testimony of Mr. and Mrs.
Guss as to a visit paid to them by you and Mr.
William Miller?
A. Ye.s, sir.
Q. Do you recall that visit!
A. Yes, sir.
Q. About when did that occur, ~{r. Timmons?
A. The first of June. I don't know the exact date. It was
on a Friday.
Q. What was the purpose of the visit?
A. The purpose of the visit was to inform Mrs. Guss of
the situation as far as the fence and its relationship to the
property line.
Q. What did you propose to Mrs. Guss f
A. Well, Mr. Miller proposed to Mrs. Guss after we had
talked with her, both of them for maybe thirty minutes, that
we move the fence. Mr. Miller and myself would be responsible for moving her fence on the property line of West End
Manor, and that we were going to use posts that were better
than the ones that were in there.
Q. Where were you going to move the fence 1
A. We were going to move the fence on the line of West
End Manor.
Q. Did you explain to Mr. and :1\frs. Guss exactly what it
was you proposed to do?
A. Yes, sir. In detail.
page 160 ~ Q. What did they say?
A. When we left there was an understanding
between us that we were going to move the fence and it
was going to be all right with Mr. and Mrs. Guss, and we were
going to do it on a week from the following Saturday.
Q. What was the day of the week that you went to see them,
do you remember?
A. Friday.

The Court: I would like to have the date more definitely
by the calendar.
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A. The only way I have, sir, Mr. Miller was leaving the
next week on his vacation. If he knows when he went on
vacation it was the week before.

The Court : Is this still January 7
A. No, it was the first of June.

Q. You say it was on Friday in J nne. June the 2nd was
on a Friday and June the 9th was on a Friday, could you
identify which one of those dates it would have been Y
A. Only on Mrs. Guss' testimony that she thought it was
on the 2nd, and I believe that to be right. June the 2nd.
Q. When you left Mrs. Guss did she understand that you
'vere going to move the fence?
Mr. Pollard : Objection to the question, if Your Honor
please, as to this witness' understanding of what
page 161 r Mrs. Guss thought he was going to do.
I would like to move to strike all of this
witness' testimony about these discussions about moving the
fence with Mr. and Mrs. Guss, because clearly it was at a
time when this controversy had arisen and any agreement
to accept a proposal to move a fence and surrender whatever
rights they may have is certainly an effort to compromise any
differences between the parties here in this case and would
not be admissible in any event.
Mr. Cox: Mrs. Gnss has testified as to what occurred at
this meeting. I am simply using this witness to rebut her
testimony, as a matter of fact to contradict her version of
that conversation. I think it is extremely material to this
case.
The Court: All right. I will··overrule the objection.
Mr. Pollard: Exception.

Q. Did you have an amicable meeting with Mr. and Mrs.
Guss, Mr. Timmons Y
A. Yes, sir.
Q; Was an agreement reached between all of you at that
n1eeting?
A. Yes, sir.
Q. What in substance was that agreement?
page 162 ~ A. Mr. Miller and myself were going to move
this fence along. the line of West End Manor,
which was approximately ninety to one hundred feet, and
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we were to put up a fence that was better than the one that
was there. And 've were to do it, it would be the secondthird-the tenth of June.

Mr. Cox: I have no further questions of this witness,
Your Honor.
Mr. Pollard: No questions, Your Honor.
By The Court:
Q. Mr. Timmons, did that agreement ever go through,
was it repudiated, or what Y
A. No, sir. Mr. J\Hller told me he was going to be out
of town the following week on vacation, if I would make arrangements to get the posts, and we were going to use the
same wire, and I was to meet him there with two men the
following Saturday. Well, I didn't get to talk with Mr. Miller
until the Friday a week from the day that we met Mr. and
Mrs. Guss, and I had already made arrangements about the
posts. And he told me then when I called him that Mrs. Guss
had sent him word that for us not to-not to do it.
The Court: All right. Thank you.
By Mr. Cox: (Continuing)
Q. Did he say by whom he had received that word?
A. He told me Mr. Laird had called him, I bepage 163 } lieve.
Mr. Cox: That is all.
By The Court:
Q. I overlooked asking you this one question that we want
to get into the record: You work for other people, and did
you work for other people during the periods here that you
have mentioned other than Mr. Arenstein or Mr. Stern,
or Sidney Realty Corporation Y
A. Yes, sir. Yes, sir.

•
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page 164}
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By Mr. Cox:
Q. Mr. Timmons, in doing work for Mr. Stern and Mr.
Arenstein and Sidney Realty Corporation, do they exercise
&ny control over how you do your work?
A. No.
Q. They simply ask you to do certain work and it is left
up to you to do it and get it done Y
A. Yes, sir.
Q. They exercise no control over you or your employees?
A. No.
.

•
page 165
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WILLIAM L. MILLER, JR.
called by J\fr. Cox in rebuttal, having previously
been duly sworn, testifies further as follows :
DIRECT EXA}IINATION.
By Mr. Cox:
Q. Mr. Miller, you are the same J\IIr. Miller who has testified
earlier in this case f
A. Yes, sir.
Q. You were present and just beard the testimony of Mr.
Timmons concerning a meeting with Mr. and 1\frs. Guss at
which he stated you were present 1
A. Yes, sir.
Q. Were you present at that meeting?
A. Yes.
Q. Do you recall 'vheu it was?
A. June the 2nd of this year.
Q. Do you agree with Mr. Timmons' testimony as to
what took place at this meeting?
.A. Absolutely.

•
page 166
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REDIRECT EXAMINATION.
By Mr. Cox:
Q. One question, Mr. Miller, was it Mr. Laird from whom
you received word not to proceed?
A. Yes.

Guss v. Sydney Realty Corporation

83

David A renstein.

Q. How did you receive that notification t
A. By telephone.
Q. Did Mr. Laird make any explanation Y
A. Mr. Laird called me the same evening of the day of
tl1e meeting-

page 167

•

•

•

•

•

•

•

•

•

•

~

Q. Mr. Miller, did Mr. Laird make any statement to you
about whether or not Mrs. Guss had called him?
.A. Yes.
Q. Did he explain any further about why she did not want
to move the fence?
page 168 ~ A. No. He told me that Mrs. Guss was very
upset over this situation and that he would advise
me not to move the fence. He was under the impression we
were going to move the fence the very next day, which was
a Saturday; whereas, we were going to move the fence the
following Saturday.
Q. Had you told Mr. Laird that you were going to move the
fence at that time?
A. No.

•

•

•

•

•

DAVID ARENSTEIN,
recalled by Mr. Cox in rebuttal, having previously been duly
sworn, testified further as follows :
DIRECT EXAMINATION.
By Mr. Cox:
Q. Mr. Arenstein, you are the same Mr. Arenstein who has
previously testified in this caseY
A. Yes, sir.
page 169 ~ Q. You have been in the courtroom during the
entire trial?
A. Yes, sir.
Q. Did you hear testimony of 1\fr. Timmons relating a conversation he had with you prior to March 22, 1961, concerning a question relating to a fence on your property?
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A. Yes, sir.
Q. What is your recollection with respect to that conversation?
A. Well, as I think I previously stated, I do recall Timmons
mentioning this to me. He never called me for the purpose
of telling me that we had any property line problems or
anything. During one of our meetings about various work
that he was doing for us he mentioned to me that there was
a fence. on our property. He didn't g·ive any names or any
particular location, and said that he, as best I can recall it,
that he had been to Lawyers Title and it was satisfied there
was no problem. It was our property. And once he mentioned that to me I simply forgot about it. I didn't go into
any details. I didn't know who was involved or what. There
was nothing that he said to me that indicated that there was
any problem other than there had been one which had been
resolved.
Q. More in the nature of passing observation?
A. That's right.
Q. Mr. Arenstein, what is the nature of the
page 170 ~ business of Sidney Realty Corporation?
A. Developing subdivisions, building and selling homes.
Q. It is presently engaged in the development of a subdivision?
A. Yes, sir.
Q. What subdivision1
A. West End Manor.
Q. Was that being developed on property purchased from
J\.Ir. Laird?
A. Yes, sir.
Q. To what extent has this development proceeded?
A. Well, we have actually recorded four sections. Sections A, B, C and D of West End Manor. Section A contains
t,,. .enty-six lots, and those twenty-six houses have been built
and sold. Section B contains nineteen lots, and those nineteen houses have been built and sold. Section C contains
eighty-four lots of which sixty-four have been built and sold.
Additional lots in there are in the process of being built
now·. And Section D, which is the land that is in controversy
here, contains forty-six lots, and thirty-five of these have
been sold. We are in the process of building those houses
now. So out of a total of one hundred seventy-five lots in
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.Sections A, B, 0 and D, one hundred forty-four of them have
been sold as of yesterday.
page 171 ~ Q. When you refer to the number of lots in the
parcel in controversy, you are referring to the
entire piece of property which was conveyed by Mr. and Mrs.
Guss to Mr. and Mrs. Laird, is that correct Y
A. Actually the forty-six lots in Section D-you see, we
got it all as one parcel. We never distinguished between that
part which was formerly Gusses and that part which was
Laird.
Q. Do you know of your own knowledge whether this is
trueA. I beg your pardon Y
Q. Do you know whether the parcel that Mr. and Mrs.
Guss originally conveyed is the one that is involved here?
A. I have learned since this controversy came up. At the
time we acquired this land from Mr. Laird I was never personally interested in where he had acquired it. Never treated
this any different from any other parcel. But, actually, of
the forty-six lots in Section D there are seven of them that
I believe have nothing to do 'vith the Guss property. In
other words, this-all this land is tog·ether no,v. And as
I understand, the parcel that Laird bought from G,uss is the
parcel across the pond. Section D contains seven lots that
are west of the pond and thirty-nine lots that are north
of the pond.
Mr. Cox: At this time I would like to call
page 172 ~ to the attention of the Court that Paragraph 9
of the Motion for Judgment: Plaintiff alleges
that it has developed Sections A and B of West End Manor
and is now constructing homes in C and D, and refers to a
copy of the plat of Section D of West End Manor, which
is marked Exhibit F. The allegations with respect to this
plat are admitted in the Answer .filed in this case.
At this time I would like to introduce as Plaintiff's Exhibit No. 3 this plat, and for that purpose use the plat attached to the Motion for Judgment, whic.h is on the same
basis as the earlier exhibits so admitted were introduced.
Mr. Pollard: No objection.
The Court: All right. I was under tl1e impression that
the decision was that any new plats which were brought in
and which were not in the form of exhibits attached to the
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Motion for J udgm.ent would be given numerical numbers ;
whereas, anything that had already .been admitted by the
pleadings would continue as the original exhibit number.
That was my impression. That is 'vhat we did to the references previously made to exhibits, Plaintiff's Exhibits B, C,
D and E.
Mr. Cox: I believe that is correct, Your
page 173 ~ Honor.
The Court: This will be Exhibit F. We will
offer this in evidence, if there is no objection, as Exhibit F
for the plaintiff. It already being· attached to the Motion for
.Judgment.
By Mr. Cox: (Continuing)
Q. Mr. Arenstein, how many lots in Section D are there
over on the northern property line of Section D Y
A. That would be thirty-nine, I believe is correct.
Q. Do those thirty-nine lots each have a northern boundary
line which is the northern boundary line of Section D?
A. No. There are only nine lots that have a northern
boundary line that is the northern boundary line of Section D. I'm not sure I understand your question.
Q. Are any of those lots now subject to contracts of sale
between Sidney Realty CorporationA. Those nine lots; yes, sir.

page 174
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Mr. Cox: Read the last question f
Note : The following question is read by the reporter :
Question : Are any of those lots now subject to contracts of
sale between Sidney Realty CorporationA. Yes, sir.
Q. -and which were entered into prior to June 21, 1961 f
A. There are four lots on that block whose northern line
is the northern property line of our subdivision that are subject to contracts of sale prior to June the 21st.

.·
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Q. Which lots are they T
A. Lot 1, sold on April 2nd; Lot 2 on April
23rd; Lot 4 on March 7th; Lot 6 on June 3rd.
Q. With respect to the remaining lots in .Section D, how
many have been sold?
A. In Section D f
Q. ·Yes.
A. Well, of a total of forty-six lots in Section D, which
includes these, thirty-five of them have already been sold.
We already have sales contracts for houses.
Q. Has this plat which is Plaintiff's Exhibit F been put to
record, Mr. Arenstein?
A. That is the plat of Section D'
Q. That is correct.
A. Yes. It has been put to record.
Q. When was it put to record?
A. On June the 14th of this year.
Q. Was it in order for recordation prior to that time f
A. Actually it was given final approval by Henrico County
for recordation on February the 28th of this· year.
Q. Why had it not been put to record prior to June
14th?
A. Well, there are things like posting bonds to get all the
work done, and agreements to be worked out
page 176 ~ with the County with respect to water and sewerage. Those water and sewerage agreements
must be executed and a subdivision bond guaranteeing that
all the streets, sewer, water and so forth will be constructed.
All has to be put up before the plat is put to record.
In the building business actually we only need that plat
put to record when we are ready to start the actual construetion of houses. We cannot get a building permit for a
house until the plat is put to record. So what we usually
do is time these things so that 've put the plat to record just
prior to starting our houses and getting our building permit.
Q. '\Vould yo.u explain to the Court the sequence of events
which have occurred in your development of this Section D?
A. Yes, sir. As I previously stated, on February the 28th
we got final approval for Section D from Henrico County.
On April 25th we got a sixty day extension on that approval
because you must record a plat within sixty days after vou
get the approval or get an extension.
.,
On May 18th we received loan comn1itments from First
Mortgage Corporation on the lots in Section D. These are
page 175

~
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commitnwnts from First Mortgage stating that they will
make loans to qualified purchasers of the houses in that Section if those loans are guaranteed by the Veterans
page 177 ~ Administration or by the Federal Housing Administration.
On 1\{ay the 22nd we entered into a contract with G. ,V.
Allen for r.oads ·and sewers for $42,000.00 for Section D, plus
certain extras in the contract, plus the clearing of this section at $200.00 per acre, plus the grading of the section at
$15.00 per hour per machine.
On May the 26th we received commitments on these lots
from the Veterans Administration. They had been put in
several months prior to this, so actually the commitments have
been put in shortly after the first of the year. Sometimes it
takes that long· to get these commitments out. There is a
great deal of work required with respect to it. But we received
them on )\!fay the 26th.
On l\1:ay the 26th we gave to Henrico County a subdivision
bond with corporate surety in tlte sum of $49,860.00, made up
of $200.00 for monuments, $12,800.00 for street construction,
$4,000.00 for street paving, $15,000.00 for sanitary sewerage,
$17,800.00 for water, $60.00 for street cleaning, making a total
of $49,860.00. In fact, we guaranteed by bond that we would
produce those improvements in Section D.
Q. Is that a surety bond'
A. Yes, sir.
On June the 13th-Of course it wasn't-once we. gave the
·County that bond, everything that we did therepage 178 ~ after in pursuance of it was a formality because
we were required to do it.
On June 12th we entered into water and sewer agreement
with Henrico County on Section D.
On June the 14th Section D was recorded.
On June 21st I received a telephone call from 1\fr. Smith,
which was the first indication-first time I knew that anybody
was contesting our right to any of this property. I got
that call from him at noon. And that same afternoon I arranged conferences with-When Mr. Smith called me I told
him to sit where he was. I would get on it immediately. I arranged a conference with Mr. Timmons, Mr. Smith, you 1\{r.
Cox, and Mr. Miller at Mr. Timmons' office tl1at afternoon.
The minute I found out about this thing I started to do something about it. We had a meeting that afternoon.
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By The Court:
Q. What afternoon are you referring tot
A. June the 21st. The date on which Mr. Smith called me
and said that he represented a client who claimed a piece of
land that we also claimed. And I say the same day I received
that call from Mr. Smith I arranged an appointment with
the parties. We met and discussed it and didn't get anywhere.
But at that time I arranged an appointment for the next
morning with Mr. Pope Taylor at Lawyers Title and Mr.
Smith and Mr. Cox and myself. And Mr. Smith
page 179 ~ was detained and didn't show up.
Mr. Pollard: If Your Honor please, I am going to object
to this testimony. It certainly is not intended to show any
change of position taken. It has been shown what he did when
the dispute arose. I think it is certainly objectionable.
The ·Court: Why do you pursue this now, J\ir. Cox Y
lVIr. Cox: I have no objection to the witness not testifying any further.
Q. You referred to a bond, Mr. Arenstein, that had been
given to Henrico County; that is a bond with corporate surety,
is it not¥
A. That's right.
Q. On which you have to pay a premium Y
A. Yes, sir.
Q. I say you, I am referring to Sidney Realty Corporation.
A. Yes, sir. We personally endorsed it, also.
Q. What is the nature of the commitment to which you
referred "rhich you obtained from the Veterans Administration?
A. This is a commitment from the Veterans Administration on each one of the lots in Section D whereby they agree
to make a loan to a qualified-they agreed to guarantee a
loan to a qualified purchaser of each one of those lots. That
is a commitment in advance that if we sell a cerpage 180 ~ tain house at a certain price and can get a lending institution to make. the loan that the Veterans
Administration will guarantee that loan if the veterans pass
their requirements.
Q. Was that Veterans Administration commitment a condition under which First Mortgage Corporation made the
comtnitment to lend the money!
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A. Well, it was a part of it. First Mortgage Corporation's
commitment was to lend either on FHA guaranteed loans or
Veterans Administration guaranteed loans. And, of course,
we had our choice. At that time we put in for Veterans Administration loans. We can also get FHA loans if we desire
to do it.
Q. Exactly what type of commitment was this from Veterans Administration? Was it full guarantee?
A. Yes. They are for the full loans. No down payment.
·
GI loans.
Q. In other words it enables you to sell to qualified purchasers without any down payment?
A. That is correct, sir.
Q. Ho'\\r long has Sidney Realty Corporation been in the
business of residential construction?
A. I guess about approximately five-six years.
Q. In your experience, Mr. Arenstein, is such a commitment
from the Veterans Administration an important asset to the
sale of homes 1
page 181 ~ A. It is absolutelv essential in our business
when you build subdivisions and sell houses in
quantity you either have to have FJIA commitments or GI
commitments. The conventional loans you simply cannot sell
enough houses to justify the development of a large subdivision. Very rarely is one of our loans a conventional loan.
Q. What else has been done in connection with the development of this subdivision f
~fr. Pollard: Your Honor, may it be understood my objection goes to the complete line of testimony that is not in rebuttal of any direct evidence?
The ·Court: I think it is rather long and encumbering. We
are not interested here in things related to the entire subdivision. I know some of the things apply to Block T of
Section D in West End Manor might well apply to the whole
subdivision. It raises some question in my mind. Without
going into so much detail I will let it come in.
Mr. Cox: We are just about through, Your Honor. I
intend to show how this ties in to the affected area.

Q. Have you constructed a sewerage treatment ·plant?
A. Yes, sir.
page 182 ~ Q. How is the size of that plant determined?
A. By the number of lots in our subdivision and
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the adjoining subdivision. It is a joint plant that we are
building for the two subdivisions.
Q. It included the nine lots which are on the northern part
of Section D f
A. Yes, sir.
Q. Approximately what is the total cost of that sewerage
treatment plant?
A. I don't know. We'll never know. This is a hard figure
to tell when you figure interest over a period of time. That
has been our experience with sewer treatment plants. This
one is no different. It costs four hundred to four hundred
fifty dollars per house. That is how we usually determine
cost on major things in a subdivision. See, we allocate them
to houses.
Q. That additional capacity was added to this plant for
these nine lots Y
A. Yes, sir.
Q. Have you also put to record restrictive covenants with
respect to this section D?
A. I believe we have. I believe we have.
Q. J.\.Ir. Arenstein, this Section D which includes the area
which is in dispute in this proceeding, is this what you would
call an intigrated part of a larger subdivision?
page 183 ~ A. Yes, sir.
Q. I mean by that, is it tied in to the remaining
portion of the subdivision Y
A. That is correct. That is correct.
Q. Would it be practical at this time to revise your plans
for Section D to utilize the property line which the defendants
in this case contend to be the property line Y
A. It wouldn't only be impractical, it would be impossible
to do it.
Q. In other words you would not be able to build houses
on those nine lots?
A. Not only not be able to build houses on those nine lots,
I would have son1e gTound there that would be worthless to
me, plus the fact that my whole layout would be more expensive. I have too much street, too much sewer, too much
water, too much curb, too much gutter, too much everyting
by having a street running down through there without
houses on both sides of the street. If we did not own this
piece of property in question I am sure the whole layout
would have been laid out differently with respect to all of
these things, utilities and streets, to make the best use of
the property.
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Q. Then your over-all cost per house includes a prorata part of the cost of all of these things, is that rig·ht!
A. That's right.
page 184 ~ Q. Do you ordinarily design your subdivisions
so as to have houses on both sides of the street
for that reason T
A. Yes, sir. Every subdivider .does it.
Q. Mr. Arenstein, you have referred to and there has been
referred to in the testimony of other witnesses a Mr. Taylor;
whmn were you referring to when you said you saw Mr.
Taylor?
A. Mr. Taylor of Lawyers Title, who is now in the courtroom.
Q. That is 1\fr. 1\L P. Taylor?
A. Yes, sir.
Q. At the time you and Mr. Stern purchased this property
did vou secure title insurance?
A: Yes, sir.
Q. That is why you conferred with 1\fr. Taylor concerning this matter?
A. Yes, sir.
Mr. Cox: I have no further questions, if Your Honor
please.
CROSS EXAlVIINATION.

By Mr. Pollard :
Q. vVere you talking about the title insurance on the parcel
bought by you and Mr. Stern or the title insurpage 185 ~ ance to be issued to Sidney Realty?
A. Title insurance on the parcel bought by
1\{r. Stern and myself.
Q. And that policy was in existence?
A. Yes, sir.
Q. And did not have any exception in it about a deficiency
in quantity of g·round -that an accurate survey might sho,v?
A. I doubt if I ever read the policy. I couldn't tell you
what it had in it.
1\fr. Pollard: We would like to call for the policy, Your
Honor. It has been brought in by the plaintiff.
Note: An insurance policy is handed to counsel.

...
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Q. I am showing to you Lawyers Title Insurance Corporation Policy No. 194506-L (1) insuring you and Mr.
Stern, which is the policy referred to in Paragraph 5 of the
Motion, and I ask you to look at Schedule C, see if there
is anything in there that excepts the coverage of the policy
to anything that an accurate survey might disclose f
Mr. Cox: Your Honor, I object to this. I think if we are
going to have any questions concerning it, it should be introduced in evidence.
Mr. Pollard: I will offer it in evidence, Your
page 186 ~ Honor.
Mr. Cox: I believe the instrument then speaks
for itself.
Mr. Pollard: Very well, sir. I will offer it as Defendant's
.
Exhibit 3.
Mr. Cox: I would like for that to be subject to our right
to withdra'v it and substitute a photostatic. copy in its
place.
Mr. Pollard: I have no objection to that.
The Court : It will be so received.
Note: The above identified insurance policy is now marked
and filed as Defendant's Exhibit No.3.
Q. Did you plan to have title insurance on the Sidney
Realty purchase f
A. No, sir.
Q. That property is covered in the policy just introduced
in evidence f
A. That's right.
Q. Mr. Arenstein, I believe you stated on direct examination in answer to a question by Mr. Cox that Mr. Timmons
had called you about a boundary, but on your present testimony on being recalled you said Mr. Timmons said something about a fence or a fence encroaching. Now, do you
want to stick to your testimony that he said
page 187 ~ something about a boundary or do you say that
'
he didn't say anything about a boundary f
A. I couldn't possibly recall his exact language several
n1onths ago about something that was of absolutely no interest to me, because he mentioned something to me in the
same breath he mentioned said it had been resolved. I
promptly forgot it. Whether he used the word boundary or
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fence I don't know. I couldn't possibly remember. I was
just trying to give the substance of my conversation which
didn't seem to me to be. very important.
Q. You do not see any difference between there being a
question about .a boundary and a question about a fence
being on your property Y
A. I don't think I said that, sir.
Q. I am asking you if you think there is any difference
between the two Y
A. I think there is a difference between a boundary and
a fence. If that's the question.
Q. Well now, do you say that you did not mention boundary
in your direct testimony or not Y
A. No, I am not saying that at all. I'm-What I am trying
to point out is that when Mr. Timmons mentioned this
n1atter to me he mentioned it in an offhand way. It wasn't
a specific conversation or a .specific call to me about this
specific thing as a problem. We met on many ocpage 188 ~ casions and he happened to mention this thing
about a fence, or it might have been a boundary,
because it really didn't matter because he said it bad been
resolved and that it was our property, that there was no
further problem. I finally-! just dismissed it from nty
mind that there was no problem. That's the way it was left.
Q. You knew you l1ad title insurance.
A. Yes.
1\fr. Pollard: All right, sir. No further questions .
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