IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5899

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on
Wednesday the 29th day of April, 1964.
NOAH DEAL,

Plaintiff in error,

against

C. E. NIX & SON, INC.,

Defendant in error.

From the Court of Hustings for the Oity of Portsmouth
Robert F. 1\JicMurran, Judge

Upon the petition of Noah Deal a writ of error and supersedeas is awarded him to a judgment rendered by the Court
of Hustings for the City of Portsmouth on the 16th day of
September, 1963, in a certain action at la'v then therein
depending wherein C. E. Nix and Son, Inc., was plaintiff
and the petitioner was defendant, Law Docket No. 3815. ·
And it appearing that a supersedea-s bond in the penalty
of four thousand, five hundred dollars, conditioned according to law, has heretofore been given in accordance with the
provisions of sections 8-465 and 8-477 of the Code in this
case and in three related cases, all four of which were consolidated for hearing in the Hustings Court for the Ci& of
Portsmouth and further identified as La'v Docket Nos. 3815,
3816, 3817 and 3818, no additional bond is r~quired.

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5900

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on
Wednesday the 29th day of April, 1964.
NOAH DEAL,

Plain tiff in error,

against
C. E. NIX & SON, INC.,

Defendant in error.

From the Court of Hustings for the City of Portsmouth
Robert F. McMurran, Judge

·Upon the petition of Noah Deal a writ of error and supersedea-s is awarded him to a judgment rendered by the Court
of Hustings for the City of Portsmouth on the 16th day of
September, 1963, in a certain action at law then therein
depending wherein C. E. Nix and Son, Inc., was plaintiff
and the petitioner was defendant, Law Docket No. 3816.
And it appearing that a supersedeas bond in the penalty of
four thousand, five hundred dollars, conditioned according to
law, has heretofore been given in accordance with the provisions of sections 8-465 and 8-477 of the Code in this case
and in three related cases, all four of which were consolidated
for hearing in the Hustings Court for the City of Portsmouth
and further identified as Law Docket Nos. 3815, 3816, 3817
and 3818, no additional bond is required.

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5901
VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on
Wednesday the 29th day of April, 1964.
NOAH DEAL,

Plaintiff in error,

against
C. E. NIX & SON, INC.,

Defendant in error.

From the Court of Hustings for the City of Portsmouth
Robert F. McMurran, Judge

Upon the petition of Noah Deal a writ of error and supersedeas is a warded him to a .judgment rendered by the Court
of Hustings for the City of Portsmouth on the 16th day of
September, 1963, in a certain action at law then therein
depending wherein C. E. Nix and Son, Inc., was plaintiff
and the petitioner was defendant, Law Docket No. 3817.
And it appearing that a supersedeas bond in the penalty of
four thousand, :five hundred dollars, conditioned according to
law, has heretofore been given in accordance with the provisions of sections 8-465 and 8-477 of the Code in this case
and in three related cases, all four of which were consolidated
for hearing in the Hustings Court for the City of Portsmouth
and further identified as Law Docket Nos. 3815, 3816, 3817
and 3818, no additional bond is required.

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5902
VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on
Wednesday the 29th day of April, 1964.
NOAH DEAL,

Plaintiff in error,

against

C. E. NIX & SON, INC.,

Defendant in error.

From the Court of Hustings for the City of Portsmouth
Robert F. McMurran, Judge

Upon the petition of Noah Deal a writ of error and supersedeas is awarded him to a judgment rendered by the Court
of Hustings for the City of Portsmouth on the 16th day of
September, 1963, in a certain action at law then therein
depending wherein C. E. Nix and Son, Inc., was plaintiff
and the petitioner was defendant, Law Docket No. 3818.
And it appearing that a supersedeas bond in the penalty of
four thousand, five hundred dollars, conditioned according to
law, has heretofore been given in accordance with the provisions of sections 8-465 and 8-477 of the Code in this case
and in three related cases, all four of which were consolidated
for hearing in the Hustings Court for the City of Portsmouth
and further identified as Law Docket Nos. 3815, 3816, 3817
and 3818, no additional bond is required.
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To Charles L. Cain, High Constable of said City.
I hereby command you in the name of the Commonwealth
to summon Noah Deal to appear before the Judge, the
Associate Judge, or the substitute Judge of said City as
n1ay then be there to try this warrant at the Municipal
Court in said City, at 11 A. M. on the 14th day of Nov. 1961
to answer the complaint of C. E. Nix & Son Inc. upon a claim
for money, to-wit: For the sum of $1786.14 due Open Account
for Oil Delivered at 225 Hatton St. and then and there make
return of this warrant.
Given under my hand this 31st day of Oct. 1961.
W. E. DUNN, J. P.
C. E. Nix & Son Inc.
vs.
Noah Deal
IN DEBT- Before the Judge of the Municipal Court of
the City of Portsmouth, Va., on the 14 day of Nov. 1961.
JUDGMENTS: is that the Plaintiff recover of the Defendant $1786.14, with interest from the 14 day of Nov., 1961,
until paid, and $
protest fees, and $3.75 costs.
Judge of the Municipal Court
page 2 ]
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*

APPLICATION FOR

*

*

RE~iOVAL

Application is hereby made for the removal of the above
styled case to the Court of Hustings for the City of Ports-
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mouth, Virginia. Costs accrued and the Clerk's deposit
and writ tax are tendered. The defendant has a substantial
defense to this claim.
NOAH DEAL
STATE OF VIRGINIA,
CITY OF PORTSMOU·TH, to-wit:
Subscribed and sworn to before me this 11th day of November, 1961.
My commission expires March 17, 196R
CLAUDIA BATTEN
Notary Public
page 6 )
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PLEA OF RES ADJUDICATA
Now comes the defendant, by his attorney, and says that
the plaintiff may not maintain this action against the defendant because in an action at law heretofore instituted and
conducted in the Municipal Court of the City of Portsmouth,
Civil Division, wherein the plaintiff herein was the plaintiff
and the defendant herein was the defendant, the Court gave
judgment in favor of plaintiff and against this defendant.
That the law does not permit the plaintiff to divide or split
a demand so as to make it the subject of several actions, and
a judgment on part of the claim precludes other suits, so that
the defendant should not be unnecessarily harrassed with
a multiplicity of suits. A certified copy of the judgment of
the Court is attached hereto to be read and considered as a
part hereof.
Wherefore the defendant says that the matters in issue in
this suit have already been adjudicated.
And this, he is ready to verify.
NOAH DEAL
By A. A. BANGEL
Of Counsel

*

*

*

•
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ABSTRACT OF JUDGMENT
VIRGINIA: In the Municipal Court of the City of Portsmouth, the 14th day of Nove~ber 19~1
C. E. Nix & Son Inc.
1017 Fourth St.

Plaintiff

Against
Noah Deal ·
1116 Fourth St.

Defendant

Judgment in favor of the Plaintiff against the Defendant
for the sum of One Hundred Twenty One Dollars and .07
cents, with interest thereon, ~o be co:m.puted .at the rate of
six per centum per annum, from the 14th day of November
1961, and $
attorney's·· fee:
and
$
··
fines :
·· ·
till payment, and the costs. Plaintiff's cost $3.75.
Open Account.
.
A Copy
Teste: P. 0 'S. FOSTER, Clerk
By H. HODGES, D. C.
Plaintiff's Attorney
page 8 ]
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GROUNDS. OF DEFENSE
1. The defendant will rely upon the plea of res adjudicata
heretofore filed.
·
2. The defendant is not indebted to plaintiff.
3. The plaintiff did not make the deliveries of oil.
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4. The defendant had already made payment, and in fact,
had made overpayment.
5. Defendant will rely upon such other defenses as may
appear during the course of the trial.

NOAH DEAL
By A. A. BANGEL
Of Counsel

*

*

*

*

*

(Reverse side)
The Court of Hustings Filed 1962 Jan 3 AM 10 :53
JOHN R. PORTER, JR., Clerk
page 15 )
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ADDITIONAL PLEA OF RES ADJUDICATA
Now comes the defendant, by his attorney, and says that
the plaintiff may not maintain this action against the defendant because in an action at law heretofore conducted in
the Court of Hustings for the City of Portsmouth, Virginia,
wherein the plaintiff herein was the plaintiff, and the defendant herein was the defendant, the Court gave judgment
in favor of the plaintiff against this defendant. That the law
does not permit the plaintiff to divide or split a demand so
as to make it the subject of several actions, and a judgment
on part of the claim precludes other suits so that the defendant should not be unnecessarily harrassed with a multiplicity of suits. A certified copy of the judgment of the Court
is attached hereto to be read and considered as a part hereof.
Wherefore, the defendant says that the matters in issue
in this suit have already been adjudicated.
And this, he is ready to verify.
NOAH DEAL
By A. A. BANGEL
Of Counsel

*

*

*

*

*
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In the Court of Hustings for the City of Portsmouth on
Friday, the 9th day of November, 1962
Plaintiff

C. E. NIX & SON, INC.,

v.

NOAH DEAL,

Defendant

Warrant in Debt (Removed) ($448.42)
Law Docket No. 3819

Tbis day came again the parties with their attorneys, and
the Court having fully heard the motion of the defendant,
Noah Deal, heretofore entered herein to set aside the verdict
of the jury heretofore rendered and grant him a new trial
on the grounds that the said verdict is contrary to the law
and the evidence, doth overrule the same, and doth sustain
the verdict of the jury and doth order that the plaintiff duly
recover of the defendant the sum of Four Hundred Forty"
eight Dollars and Forty-two Cents ($448.42) with interest
thereon to be computed at the rate of six per cent per annum
from the eighth day of August, 1962, till paid and its costs
by it about its suit in this behalf expended, to which action
of the Court the defendant, by counsel, excepted to said
ruling. The defendant having indicated his intention to
apply to the Supreme Court of Appeals for a writ of error,
the execution of this judgment is suspended for a period of
sixty (60) days.

*

*

*

*

*
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To Charles L. Cain, High Constable of said City
I hereby command you in the name of the Commonwealth
to summon Noah Deal to appear before the Judge, the As-
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sociate Judge, or the substitute Judge of said City as may
then be there to try this warrant at the Municipal Court in
said City, at 11 A.M. on the 14th day of Nov. 1961 to answer
the complaint of C. E. Nix & Son Inc. upon a claim for
money, to-wit: for the sum of $1259.96 due Open Account
for Oil Delivered at 219 Hatton St. and then and there ·make
return of this warrant.
Given under my hand this 31st day of Oct. 1961.
W. E. DUNN, J. P.
C. E. Nix & Son Inc.
vs.
Noah ~,eal
IN DEBT- Before the Judge of the Municipal Court of
the City of Portsmouth, Va., on the 14 day of Nov. 1961.
JUDGMENTS: is that the Plaintiff recover of the Defendant $1259.96, with interest from the 14 day of Nov. 1961,
until paid, and $
protest fees, and $3.75 costs.
Judge of the Municipal Court

page 2 ]
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APPLICATION FOR REMOVAL
Application is hereby made for the removal of the above
styled case to the Court of Hustings for the City of Portsmouth, Virginia. Costs accrued and the Clerk's deposit and
writ tax are tendered. The defendant has a substantial defense to this claim. ·
NOAH DEAL
STATE OF VIRGINIA,
CITY OF PORTSMOUTH, to-wit:
Subscribed and sworn to before me this 11 day of November, 1961.
My commission expires 1Yiarch 17, 1963.
CLAUDIA BATTEN·
Notary Public .
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PLEA OF RES ADJUDICATA
Now comes the defendant, by his attorney, and says that
the plaintiff may not maintain this action against the defendant because in an action at law heretofore instituted and
conducted in the Municipal Court of the City of Portsmouth,
Civil Division, wherein the plaintiff herein was the plaintiff
and the defendant herein was the defendant, the Court gave
judgment in favor of plaintiff· and against this defendant.
That the la'v does not permit the plaintiff to divide or split
a demand so as to make it the subject of several actions, and
a judgment on part of the claim precludes other suits, so that
the defendant should not be unnecessarily harrassed with a
multiplicity of suits. A certified copy.of the judgment of the
Court is attached hereto to be read and considered as a part
hereof.
Wherefore, ·the defendant says that the matters in issue in
this suit have alrea.ilv been adjudicated.
And this, he is ready to verify.
NOAH DEAL
By A. A. BANGEL
Of Counsel
page 4 ]

ABSTRACT OF JUDGl\tiENT
VIRGINIA: In the Municipal Court of the City of Portsmouth, the 14th day of November
1961
, .
.
C. E. Nix & Son Inc.
1017 Fourth St.
Against
Noah Deal
1116 Fourth St.

Plaintiff

Defendant

Judgment in favor of the Plaintiff against the Defendant
for the sum of One Hundred Twenty One Dollars and .07
cents, with interest thereon, to ·be computed at the rate of
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six per centum per annum, from the 14th day of November
1961, and $
attorney's fee :
and
$
fines :
till payment, and the costs. Plaintiff's cost $3.75.
Open Account.
A Copy
Teste: P. 0 'S. FOSTER, Clerk
By H. HODGES, D. C.
Plaintiff's Attorney
page 5 )

*

*

*

*

*

GROUNDS OF DEFENSE
1. The defendant will rely upon the plea of res adjudicata
heretofore filed.
2. The defendant is not indebted to plaintiff.
3. The plaintiff did not make the deliveries of oil.
4. The defendant had already made payment, and in fact,
had made overpayment.
5. Defendant will rely upon such other defense as may
appear during the course of the trial.
NOAH DEAL
By A. A. BANGEL
Of Counsel
(Reverse side)
The Court of Hustings Filed 1962 Jan 3 AM 10 :53
JOHN R. PORTER, JR., Clerk
page 8]

*

*

*

*

*

*

*

*

*

*

ADDITIONAL PLEA OF RES ADJUDICATA
Now comes the defendant, by his attorney, and says that
the plaintiff may not maintain this action against the de-
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fendant because in an action at law heretofore conducted in
the Court of Hustings for the City of Portsmouth, Virginia,
wherein the plaintiff herein was the plaintiff, and the defendant herein was the defendant, the Court gave judgment
in favor of the plaintiff against this defendant. That the law
does not permit the plaintiff to divide or split a demand so
as to make it the subject of several actions, and a judgment
on part of the claim precludes other suits so that the defendant should not be unnecessarily harrassed with a multiplicity of suits. A certified copy of the judgment of the Court
is attached hereto to be read and considered as a part hereof.
Wherefore, the defendant says that the matters in issue
in this suit have already been adjudicated.
And this, he is ready to verify.
NOAH DEAL
By A. A. BANGEL
Of Counsel

*

*

*

*

*

*

*

*

*

*

page 10 }

In the Court of Hustings for the City of Portsmouth on
Friday, the 9th day of November, 1962

C.. E. NIX & SON, INC.,

v.

NOAH DEAL,

Plaintiff
Defendant

Warrant in Debt (Removed) ($448.42)
Law Docket No. 3819
This day came again the parties with their attorneys, and
the Court having fully heard the motion of the defendant,
Noah Deal, heretofore entered herein to set aside the verdict
of the jury heretofore rendered and grant him a new trial
on the grounds that the said verdict is contrary to the law
and the evidence, doth overrule the same, and doth sustain
the verdict of the jury a.nd doth order that the plaintiff duly
recover of the defendant the sum of Four Hundred Fortyeight Dollars and Forty-two Cents ($448.42) with interest
thereon to be computed at the rate of six per cent per annum
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from the eighth day of August, 1962, till paid and its costs
by it about its suit in this behalf expended, to which action
of the Court the defendant, by counsel, excepted to said
ruling. The defendant having indicated his intention to
apply to the Supreme Court of Appeals for a writ of error,
the execution of this judgment is suspended for a period of
sixty (60) days.

*

*

*

*

*

RECORD NO. 5901
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*

*

page 1 ]

To Charles L. Cain, High Constable of said City
I hereby command yon in the name of the Commonwealth
to summon Noah DealT/A Slim Restaurant to appear before
the Judge, the Associate Judge, or the substitute Judge of
said City as may then be there to try this warrant at the
Municipal Court in said City, at 11 A.M. on the 14th day of
Nov. 1961 to answer the complaint of C. E. Nix & Son Inc.
upon a claim for money, to-wit: for the sum of $358.24 due
Open Account for Oil Delivered at 1116 Fourth St. and then
and there make return of this warrant.
Given under my hand this 31st day of Oct. 1961.

W. E. DUNN, J. P.
C. E. Nix & Son Inc.
vs.
Noah Deal
IN DEBT- Before the Judge of the Municipal Court of
the City of Portsmouth, Va., on the 14 day of Nov. 1961.
JUDGMENTS: is that the Plaintiff recover of the Defendant $358.24, with interest from the 14 day of Nov. 1961,
until paid, and $
protest fees, and $3.75 costs.
Judge of the Municipal Court

. Noah Deal v. C. E. ·Nix & Son; Inc.
Records Nos. 5899, 5900, 5901, 5902
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*

*

*

*

*

APPLICATION FOR REMOVAL
Application is hereby made for the removal of the above
styled case to the Court of Hustings for the City of Portsmouth, Virginia. Costs accrued and the Clerk's deposit and
writ tax are tendered. The defendant has a substantial defense to this claim.
NOAH DEAL
STATE OF VIRGINIA,
CITY OF PORTSMOUTH, to-wit:
Subscribed and sworn to before me this 11 day of N ovember, 1961.
~ly commission expires March 17, 1963.
CLAUDIA BATTEN
Notary Public
page 3 ] ·

*

*

*

*

*

PLEA OF RES ADJUDICATA
Now comes the defendant, by his attorney, and says that
the plaintiff may not maintain this action against the defendant because in an action at law heretofore instituted and
conducted in the Municipal Court of the City of Portsmouth,
Civil Division, wherein the plaintiff herein was the plaintiff
and the defendant herein was the defendant, the Court gave
judgment in favor of plaintiff and against !this defendant.
That the law does not permit the plaintiff to divide or split
a demand so as to make it the subject of several actions, and
a judgment on part of the claim precludes other suits, so that
the defendant should not be unnecessarily harrassed with a
multiplicity of suits. A certified copy of the judgment of the
Court is attached hereto to be read and considered as a part
here.of. ·
·
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Wherefore, the defendant says that the matters in issue in
this suit have already been adjudicated.
And this, he is ready to verify.
NOAH DEAL
By A. A. BANGEL
Of Counsel
page 4)

*

*

*

*

*

ABSTRACT OF JUDGMENT
VIRGINIA: In the Municipal Court of the City of Portsw
mouth, the 14th day of November 1961
C. E. Nix & Son Inc.
1017 Fourth St.

Plaintiff

Against
Noah Deal
1116 Fourth St.

Defendant

Judgment in favor of the Plaintiff against the Defendant
for the sum of One Hundred Twenty One Dollars and .07
cents, with interest thereon, to be computed at the rate of
six per centum per annum, from the 14th day of November
1961, and $
attorney's fee:
and
$
:fines:
till payw
ment, and the costs. Plaintiff's cost $3.75.
Open Account.
A Copy
Teste: P. 0 'S. FOSTER, Clerk
By H. HODGES, D. C.

Plaintiff's Attorney
page 5 )

*

*

*

*

*

GROUNDS OF DEFENSE
1. The defendant will rely upon the plea of res adjudicata
heretofore filed.

Noah Deal v. C. E. Nix & Son, Inc.
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2. The defendant is not indebted to plaintiff.
3. The plaintiff did not make the deliveries of oil.
4. The defendant had already made payment, and in fact,
had made overpayment.
5. Defendant will rely upon such other defense as may
appear during the course of the trial.
NOAH DEAL
By A. A. BANGEL
Of Counsel
(Reverse side)
The Court of Hustings Filed 1962 Jan 3 AM 10 :53
JOHN R. PORTER, JR., Clerk

*

*

*

*

*

*

*

*

*

*

page 8 )

ADDITIONAL PLEA OF RES ADJUDICATA
Now comes the defendant, by his attorney, and says that
the plaintiff may not maintain this action against the defendant because in an action at law heretofore conducted in
the Court of Hustings for the City of Portsmouth, Virginia,
wherein the plaintiff herein was the plaintiff, and the defendant herein was the defendant, the Court gave judgment
in favor of the plaintiff against this defendant. That the law
does not permit the plaintiff to divide or split a demand so
as to make it the subject of several actions, and a judgment
on part of the claim precludes other suits so that the defendant should not be unnecessarily harra.ssed with a multiplicity of suits. A certified copy of the judgment of the Court
is attached hereto to be read and considered as a part hereof.
Wherefore, the defendant says that the matters in issue
in this suit have already been adjudicated.
And this, he is ready to verify.
NOAH DEAL
By A. A. BANGEL
Of Counsel

*

*

*

*

*
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*

*

*

*

*

In the Court of Hustings for the City of Portsmouth on
Friday, the 9th day of November, 1962

C. E. NIX & SON, INC.,
v.
NOAH DEAL,

Plaintiff
Defendant

Warrant in Debt (Removed) ($448.42)
Law Docket No. 3819
This day came again the parties with their attorneys, and
the Court having fully heard the motion of the defendant,
Noah Deal, heretofore entered herein to set aside the verdict
of the jury heretofore rendered and grant him a new trial
on the grounds that the said verdict is contrary to the law
and the evidence, doth overrule the same, and doth sustain
the verdict of the jury and doth order that the plaintiff duly
recover of the defendant the sum of Four Hundred Fortyeight Dollars and Forty-two Cents ($448.42) with interest
thereon to be computed a.t the rate of six per cent per annum
from the eighth dav of August, 1962, till paid and its costs
by it about its suit in this behalf expended, to which action
of the Court the defendant, by counsel, excepted to said
ruling. The defendant having indicated his intention to
apply to the Supreme Court of Appeals for a writ of error,
the execution of this judgment is suspended for a period of
sixty (60) days.

*

*

*

*

*

RECORD NO. 5902
page 1 ]

*

*

*

*

*

*

*

*

*

To Charles L. Cain, High Constable of said City
I hereby command you in the name of the Commonwealth
to summon Noah Deal to appear before the Judge, the Associate Judge, or the substitute Judge of said City as may

Noah Deal v. C. E. Nix & Son, Inc.
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then be there to try this war~ant at the Municipal Court in
said City, at 11 A. M. on the 14th day ·of Nov. 1961 to answer
the complaint of C. E. Nix & Son Inc. upon a claim for
money, to-wit: for the sum of $391.75 due Open Account
for Oil Delivered at 910 Ann St. and then and there make
return of this warrant.
Given under my hand this 31st day of Oct. 1961.
W. E. DUNN, J. P.
C. E. Nix & Son Inc.
vs.
Noah Deal
IN DEBT - Before the Judge of the Municipal Court of
the City of Portsmouth, Va., on the 14 day of Nov. 1961.
JUDGMENTS: is that the Plaintiff recover of the Defendant $391.74, with interest from the 14 day of Nov. 1961,
until paid, and $
protest fees, and $3.75 costs.
Judge of the Municipal Court
page 2 )

*

*

*

*

*

APPLICATION FOR REMOVAL
Application is hereby made for the removal of the above
styled case to the Court of Hustings for the City of Portsmouth, Virginia. Costs accrued and the Clerk's deposit and
writ tax are tendered. The defendant has a substantial defense to this claim.
NOAH DEAL
STATE OF VIRGINIA,
CITY OF PORTS~10UTH, to-wit:
Subscribed and sworn to before me this 11 day of November, 1961.
My commission ~xpires March 17, 1963.
CLAUDIA BATTEN
Notary Public
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*

*

*

*

*

*

*

*

*

*

*

*

*

*

*

PLEA OF RES ADJUDICATA
Now comes the defendant, by his attorney, and says that
the plaintiff may not maintain this action against the defendant because in an action at law heretofore instituted and
conducted in the Municipal Court of the City of Portsmouth,
Civil Division, wherein the plaintiff herein was the plaintiff
and the defendant herein was the defendant, the Court gave
judgment in favor of plaintiff and against this defendant.
That the law does not permit the plaintiff to divide or split
a demand so as to make it the subject of several actions, and
a judgment on part of the claim precludes other suits, so that
the defendant should not be unnecessarily harrassed with a
multiplicity of suits. A certified copy of the judgment of the
Court is attached hereto to be read and considered as a part
hereof.
Wherefore, the defendant says that the matters in issue in
this suit have already been adjudicated.
And this, he is ready to verify.
NOAH DEAL
By A. A. BANGEL
Of Counsel

page 4 )

ABSTRACT OF JUDGMENT
VIRGINIA: In the Municipal Court of the City of Portsmouth, the 14th day of November 1961

C. E. Nix & Son Inc.
1017 Fourth St.
Against
Noah Deal
1116 Fourth St.

Plaintiff

Defendant

Judgment in favor of the Plaintiff against the Defendant
for the sum of One Hundred Twenty One Dollars and .07
cents, with interest thereon, to be computed at the rate of
six per centum per annum, from the 14th day of November

Noah Deal v. C. E. Nix & Son, Inc.
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1961, and $
attorney's · fee : - - - - - and
$
fines: - - - - - - - - - - - till payment, and the costs. Plaintiff's cost $3.75.
Open Account.
A Copy
Teste: P. 0 '8. FOSTER, Clerk
By H. HODGES, D. C.
Plaintiff's Attorney
page 5 ]

*

*

*

*

*

GROUNDS OF DEFENSE
1. The defendant will rely upon the plea of res adjudicata
heretofore filed.
2. The defendant is not indebted to plaintiff.
3. The plaintiff did not make the deliveries of oil.
4. The defendant had already made payment, and in fact,
had made overpayment.
5. Defendant will rely upon such other defense as may
appear during the course of the trial.
NOAH DEAL
By A. A. BANGEL
· Of Counsel

*

(Reverse side)

*

*

*

*

The Court of Hustings Filed 1962 Jan 3 AM 10 :53
,JOHN R. PORTER., JR., Clerk
page 8 ]

*

*

*

*

*

ADDITIONAL PLEA OF R.ES ADJUDICATA
Now comes the defendant, by his attorney, and says that
the plaintiff may not maintain this action against the defendant because in an action at law heretofore conducted in
the Court of Hustings for the City of Portsmouth, Virginia,
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wherein the plaintiff herein was the plaintiff, and the defendant herein was the defendant, the Court gave judgment
in favor of the plaintiff against this defendant. That the law
does not permit the plaintiff to divide or split a demand so
as to make it the subject of several actions, and a judgment
on part of the claim precludes other suits so that the defendant should not be unnecessarily harrassed with a multiplicity of suits. A certified copy of the judgment of the Court
is attached hereto to be read and considered as a part hereof.
Wherefore, the defendant says that the matters in issue
in this suit have already been adjudicated.
And this, he is ready to verify.
NOAH DEAL
By A. A. BANGEL
Of Counsel

*

*

*

*

*

*

*

*

*

*

page 10 }

In the Court of Hustings for the City of Portsmouth on
Friday, the 9th day of November, 1962
C. E. NIX & SON, INC.,

v.

NOAH DEAL,

Plaintiff
Defendant

Warrant in Debt (Removed) ($448.42)
Law Docket No. 3819
This day came again the parties with their attorneys, and
the Court having fully heard the motion of the defendant,
Noah Deal, heretofore entered herein to set aside the verdict
of the jury heretofore rendered and grant him a new trial
on the grounds that the said verdict is contrary to the law
and the evidence, cloth overrule the same, and doth sustain
the verdict of the jury and doth order that the plaintiff duly
recover of the defendant the sum of Four Hundred Fortyeight Dollars and Forty-two Cents ($448.42) with interest
thereon to be computed at the rate of six per cent per annum
from the eighth day of August, 1962, till paid and its costs
by it about its suit in this behalf expended, to which action
of the Court the defendant, by counsel, excepted to said
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ruling. The defendant having indicated his intention to
apply to the Supreme Court of Appeals for a writ of error,
the execution of this judgment is suspended for a period of
sixty (60) days.

*

*

*

*

*

RECORDS NOS. 5899, 5900, 5901, 5902
page 27 )

*

*

*

*

*

It appearing to the Court from statements of counsel for
both the plaintiff and defendant made at a pretrial conference and from the evidence heard at the trial of the companion (similar) case between the same parties
page 28 ) still pending in this Court under the style of 0.
E. Nix & Son-, Inc. v. Noah Deal, case No. 3815,
that the disputed factual issues between the parties all of
these cases are the same, and the Court being of the opinion
that the disputed factual issues can be easily decided by the
jury a.nd it would be less burdensome to and more convenient
to the parties that the cases be heard together, it is ordered
that these cases be consolidated and that the combined causes
be tried and heard together. T·o this action of Court the
plaintiff and defendant except.
Enter 2/25/63
R.F.M.

*
page 56 )

*

*

*

*

INSTRUOTION NO. A

The Court instructs the jury that if you believe from a
preponderance of the evidence that:
1-a The Accounts on which the plaintiff sues were separate
business accounts, or
b The Accounts were only one account but that defendant
consented to the plaintiff treating said account as separate
accounts, And
2 That plaintiff delivered the oil in question to the defendant under an existing contract between the plaintiff and
the defendant,
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Then you should find for the plaintiff and fix his damages
for the price of the oil that was actually delivered according
to the evidence to the defendant.

3/6/63
Granted & Ex.
R.F.M.
page 57 ]

INSTRUCTION NO. B

The Court instructs the jury that the plaintiff is not required to prove as an essential particular of his case that
the defendant used the oil in dispute.

3/6/63
Granted & Ex.
R.F.M.

*

*

*

*

*

page 61 ] INSTRUCTION AS TO VERDICT:
The Court instructs the jury that you will find the following
issues:
1. Was the agreement for the oil delivery at the six (6)
different premises a single indivisible account or was it six
(6) different accountsf
- - - - A single contract.
Six (6) separate contracts.
2. If you believe that the agreement between the parties
was a single indivisible contract, do you believe that the
defendant consented to the splitting of this single indivisible
contract the purpose to bring six (6) separate suitsf
----Yes.
----No.
3. Is the ,defendant indebted to the plaintiff and if your
answer is yes, the defendant is indebted for the sum of

--v--

$3,796.08.

Dated: Granted

March 6, 1963
EMMET L. PARKER
Foreman

*

*

*

*

*
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INSTRUCTION A

page 65 ]

The Court instructs the jury that when a party claims to
charge another by virtue of an account rendered, he must
take that account altogether, and not alter it.
3/6/63
Refused & Ex.
R.F.M.

*

*

*

*

*
September 12, 1963

page 83 ]
Mr. J. S. Livesay, Jr.
Attorney at Law
New Kirn Building
Portsmouth, Virginia
Mr. A. A. Bange!
Attorney at Law
Law Building
Portsmouth, Virginia

Messrs. Moody, Mattox, Atkinson and Young
Attorneys at Law
Professional Building
Portsmouth, Virginia
Re: G. E. Nix ct Son, Inc. v. Noah Deal Law Dockets No. 3815, 3816, 3817, 3818, 3819
Gentlemen:
At the time I wrote a memorandum opinion in case No.
3819 the testimony of the witnesses had not been transcribed.
Now having had the benefit of the evidence in all the cases
pending in this Court between the parties, of the verdicts of
the juries, and of the oral and written arguments of counsel,
the Court finds the uncontradicted facts as follows:
1. That the
properties as
in accordance
the defendant

plaintiff furnished fuel oil to the defendant's
shown in the pleadings in the several cases
with the agreement of the parties. Although
denied the delivery of Rome portion of the oil
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and contended the plaintiff failed to prove the same, the
jury's verdict sustains the plaintiff's claims in this regard
and the Court is of the opinion the verdict on this issue is
supported by substantial evidence. Therefore the pecuniary
amount awarded the plaintiff is correct.
page 84 }
2. That six separate warrants were obtained
simultaneously by the plaintiff returnable before
the M:unicipal Court of this city for the same time for said
oil; that each warrant charged the delivery of a definite
quantity of oil at six different buildings belonging to the
defendant.
3. That as each delivery of oil was made, the tickets for
the same were given a number, the address of delivery, the
date, and the quantity and amount. A copy of these tickets
was supposed to be given to the tenant or to the defendant
and the original was returned to defendant's bookkeeper,
who entered the pertinent data on a single ledger sheet; that
periodically a statement of the defendant's account was sent
to him. The defendant would from time to time send a check
to be applied on his account. The evidence is uncontradicted
that the accounting system of the plaintiff provided for a
single account, although from the single ledger sheet it was
possible to break the account down so as to show the oil and
cost to each parcel of property. This could be done from the
account number on the ledger sheet and the delivery tickets
of like number.
4. That after the amount of the account had grown large,
the plaintiff demanded payment; that the defendant asked
for a statement of the quantity of oil delivered to the various
properties and the date of delivery; that this was furnished.
5. That the plaintiff in breaking the account into the several
accounts for each piece of property, credited payments made
by the defendant by pro-rating them on the several accounts;
that, although the defendant did not agree to the application
of the payments, the defendant took no exception thereto
until the time of trial.
6. The defendant does not deny that he received most of
the oil and that he has not paid for the same.
page 85 )
7. That on the return day of the six warrants
before the Municipal Court, the defendant permitted the plaintiff to take judgment before said Court on
his claim for oil furnished at No. 534 Madison Street in the
amount of $121.07. At the same time the defendant filed
affidavits of substantial defense in the remaining five cases
and as the amount in controversy in each case exceeded
$300.00 he removed the cases to this Court.
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8. That after perfecting said removals the defendant filed
in each case a plea of res adjudicata, the basis of which was
the allegation that the plaintiff has split a single cause of
action and that by taking judgment on a part of the single
account in the Municipal Court he, the plaintiff, was precluded from taking judgment on any of the other warrants.
Although the five removed cases were set for trial for the
same day, the defendant demanded a separate trial of the
cases before a jury. The Court granted this motion and accordingly case No. 3819 was tried by a jury, resulting in a
verdict for the plaintiff in the amount of $448.42. The oil
delivered in this case was to the premises, No. 904 Ann Street.
From the evidence adduced at this trial and from statement
of counsel it appeared to the Court that no party would be
prejudiced thereby a.nd that no confusing issues existed;
therefore the Court ordered the remaining cases to be consolidated and tried together. At this latter trial by agreement
the issues were stated and the jury was instructed to bring in
a special verdict. The jury decided that there had not been
one single account but six separate accounts and awarded
damages for the oil delivered. To this verdict, the defendant
objects and seeks a new trial.
The defendant in addition to insisting that his plea of res
adj~tdicata should be sustained complains that the plaintiff
did not prove the amount due and failed to
page 86 ] :file a statement of the account as mentioned in
Section 8-510 of the Code. As to the last contention the Court is of the opinion the objection was not timely
made and as to the failure of proof the evidence with all the
exhibits filed therewith amply establishes the amount of the
plaintiffs' account.
The most serious point the defendant makes is the one
concerning the splitting of the cause of action. Notwithstanding the special verdict of the jury finding that there
were six separate accounts a.nd therefore no splitting of
the account, yet the defendant asserts that the verdict is
wrong as the evidence conclusively shows there was one and
only one account kept and had between the parties, which
the plaintiff obviously divided into six separate accounts.
The general rule and the one adopted by the Virginia
Supreme Court is that if there is a single cause of action
or running account the creditor cannot divide the account
into parts and sue on each part. The salient reason for the
rule being that this would cause unnecessary vexatious litigation and harass the defendant. But the defendant· may con-
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sent to a splitting of the account or may by his conduct be
estopped from raising the point.
The defendant, when demand was made upon him for payment, requested the plaintiff to furnish him with a statement
showing the quantity of oil delivered to each address. This
was done. Payment not then being forthcoming the plaintiff obtained six warrants contemporaneously against the defendant returnable on the same day, not on different or successive dates for the amounts of the oil delivered to each
address. As before stated, the defendant suffered a judgment
to be entered against himself and filed affidavits of substantial
defense as to the remaining warrants. According to his
testimony he was contesting only the amount of
page 87 ) oil delivered to one or two of his properties. In
other words, he had no substantial defense to the
remaining claims. Since these warrants were returnable
simultaneously the defendant has suffered no harassment
even though the account was split, for he could have asked
that the warrants be tried together. Be that as it may, as
the defendant did not contest the amount of oil delivered
to him except at one or two of his properties, the bringing
of separate warrants enabled him to better defend against the
separate claims. Further the Court feels that the defendant
should have raised this issue of splitting in Municipal Court.
If he had the plaintiff should have protected himself. By
filing an affidavit of substantial defense when in fact he had
none, permitting a judgment by defendant on one of the
warrants and then using this judgment as the basis for his
plea of res adjudicata shocks the conscience of this Court.
There is no question that the plaintiff delivered fuel oil to
the defendant, who used it to heat his rental praperties, his
home, and his place of business. To permit him to defeat
payment by this technical plea would be the grossest injustice. The Court therefore feels that the defendant by his
conduct is estopped to rely on his plea of res adjudicata and
is strongly of the opinion that he consented by acquiesence
to the splitting of the account, even assuming that there were
not six separate accounts.
Judgment will therefore be entered in all cases on the
verdicts.
Yours very truly,
ROBERT F. McMURRAN, Judge

RFM:mvw

Noah Deal v. C. E. Nix & Son, Inc.
Records Nos. 5899, 5900, 5901, 5902

29

page 88 )

*

*

*

*

*

At the Court of Hustings for the City of Portsmouth held
on the 16th day of September, 1963
C. E. NIX and SON, INC., Plaintiff

v.

NOAH DEAL, Defendant
Warrant in Debt (Removed) ($1786.14)
Law Docket No. 3815
and
C. E. NIX and SON, INC., Plaintiff

v.

NOAH DEAL,
Warrant in Debt (Removed) ($1259.96)
Law Docket No. 3816
and
C. E. NIX and SON, INC., Plaintiff

v.

NOAH DEAL, Defendant
Warrant in Debt (Removed) ($358.24)
Law Docket No. 3817
and
page 88A)
C. E. NIX and SON, INC., Plaintiff

v.

NOAH DEAL, Defendant
Warrant in Debt (Removed) ($391.74)
Law Docket No. 3818
This day came again the parties, by counsel, and the defendant, by counsel, presented his arguments in behalf of
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his motion to set aside the verdict of the jury heretofore
made on the 6th day of March, 1963, and upon consideration
hereof, the Court doth overrule his motion, and it is ordered
that the plaintiff do recover of the defendant the sum of
Three Thousand Seven Hundred Ninety-six Dollars and Eight
Cents ($3796.08) with interest thereon to be computed at the
rate of six per cent per annum from the 6th day of March,
1963 until paid and its costs by it about its suit in this behalf
expended, to which action of the Court the defendant, by
counsel, excepted to said ruling. The defendant having indicated his intention to apply to the Supreme Court of Appeals of Virginia for a writ of error, the execution of this
judgment is suspended for a period of sixty (60) days. The
bond is fixed a.t $4500.00.

page 93 )

*

*

*

*

*

*

*

*

*

*

NOTICE OF APPEAL
In accordance with Rules of the Supreme Court of Appeals
of Virginia, Rule 5 :1, Section 4, counsel for the defendant,
Noah Deal, hereby gives notice of appeal from the final order
and judgment entered herein on the 16th day of September,
1963, which said judgment was in favor of the plaintiff in
the amount of $3,796.08, with interest from March 6, 1963,
and costs.
ASSIGNMENTS OF ERROR
Counsel for the defendant, Noah Deal, hereby assigns
the following errors:
1. The Court erred in entry of its order dated February
25, 1963, consolidating for trial by jury Docket Numbers 3815,
3816, 3817 and 3818.
2. The Court erred in refusing to rule upon the pleas of
res adjudicata in Docket Numbers 3815, 3816, 3817 and 3818
prior to trial by jury on the merits.
3. The Court erred in refusing to disqualify for cause the
juror James E. Vick.
4. The Court erred in refusing to ask the jury panel
whether any of the panel were related by blood or marriage
to the persons who were drivers for the plaintiff and who
were summonsed as witnesses.

Noah Deal v. C. E. Nix & Son, Inc.
Records Nos. 5899, 5900, 5901, 5902

31

5. The Court erred in permitting counsel for the plaintiff to question the defendant concerning defendant's income
tax procedures.
6. The Court erred in admitting testimony
page 94 )
regarding electric service, gas service, water service and telephone service at 219 Hatton Street.
7. The Court erred in permitting 1\{r. B. G. Nix to testify
regarding records which were not identified, explained or
proven, and in receiving Plaintiff's Exhibits 1, 2, 3, and 4
''for identification.''
8. The Court erred in overruling the defendant's motion
to strike the plaintiff's evidence for failure to file an account
as required by Code, Section 8-510.
9. ·The Court erred in overruling the defendant's motion to
strike the plaintiff's evidence for failure to prove all the
deliveries allegedly made.
10. The Court erred in granting Instruction No. A.
11. The Court erred in granting Instruction No. B.
12. The Court erred in granting the ''Instruction As To
Verdict.''
13. The Court erred in refusing to grant defendant's Instruction No. 4.
14. The Court erred in overruling the defendant's motion
to set aside the verdict and in entering judgment for the
plaintiff, as set forth in its opinion letter of September 12,
1963, and the order entered pursuant thereto on September
16, 1963.

NOAH DEAL
By J. S. LIVESAY, JR.
Counsel

*

*

*

*

*

*

*

*

*

*

page 95 )

(Reverse side)
The Court of

Rusting~

Filed 1963 Nov 12 PM 4 :21
JOHN R. PORTER, JR., Clerk

*

*

*

*

*
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page 2 )

*

*

*

*

*

Stenographic transcript of the testimony introduced and
proceedings had upon the trial of the above-entitled cause in
said court on February 25 and March 4 and 6, 1963, before
the Honorable Robert F. McMurran, judge of said court,
and jury.
APPEARANCES: Messrs. Moody and Mattox, by Mr. Willard J. Moody and Mr. Richard S. Young,
for the plaintiff.
Mr. J. Stanley Livesay, Jr., for the
defendant.
page 3 )

*

*

*

*

*

(The court and counsel for both sides withdrew from the
courtroom.)

*

*

*

*

*

*

*

*

*

*

page 6)

Mr. Livesay: If the court please, there is another matter
I would like to take up since we are in here to save us
walking back and forth.
These matters arose by the filing of six warrants in debt
in the civil division of the municipal court. The defendant
removed five - the only five that were removable - removed them to this court very promptly from the lo,ver court,
and the lower court entered a default judgment against the
defendant as to the warrant that was not removable. As
soon as the cases were removed to this court counsel for the
defendant filed a plea of res adjudicata alleging that it was
one entire inseparable account, had been for ten years, and
that election of the plaintiff to split and proceed to judgment
in one of them was a bar against proceeding in the rest.
And in the face of that plea of res adjudicata the defendant
elected to go forward and try one of the removed cases,
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Docket Number 3819 in this court, and it was
tried on August 8, 1962, if my memory is correct,
and resulted in a jury verdict for the plaintiff
in the amount of $448.42. And immediately thereafter counsel
for the defendant filed an additional plea of res adjudicata in
the four remaining cases in this court alleging that there was
an additional splitting and election to proceed to judgment
on the split accounts, and alleging that that was a res adjudicata matter where someone had split an entire account and
proceeded to judgment on the lesser than the full amount.
Now, we earnestly insist on that plea, and I understand
that the court has had briefs from both sides, the court's had
ample time to consider the law, and the court has decided
that point as to the plea of judgment in the lower court
barring the defendant, but we understand the court has not
passed upon the plea as to the remaining four, that the
judgment taken up here after the defendant had plead and
put the counsel for plaintiff on notice that he was going to
plead res adju,dicata.. We say that the court ought to pass
on that now. In plaintiff's brief with the court on the first
plea of res adjudicata they strongly contended,
page 8 ] and maybe and maybe not rightfully so, that they
were not on notice from the defendant when they
took the $121.07 in the municipal court that the plea would be
made, and they contended that the defendant- that this rule
of res adjudicata. and splitting of account is for the benefit of
the defendant, and they say the defendant can waive it and
he did waive it in that situation. But we say where they have
come on and taken the judgment in this court in Docket
Number 3819 in the face of the pleas that were filed in these
other matters, that they have no right to contend that the
defendant waived or didn't give them notice, and we ask
that the court rule now on our plea of res ad.iudica.ta as to
the four that are on the docket for this morning, Number
3815, 16, 17, and 18.
Mr. Moody: For the record, Your Honor, I would like to
point out that the argument in this respect is completely
without foundation in that the defendant in this case put the
plaintiff in an impossible position when he voluntarily permitted a judgment to go against him in the lower court
without anything, any pleadings, or coming to the court to
make his position known and by, we submit, furpage 9 ]
tively- that word is rather strong, but it worked
out so that the plaintiff didn't know what the
defendant had in his mind - removed all other cases to this
page 7 ]
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court and then filed his plea of 'res adjudicata.
Now, where was the plaintiff at this pointY He already
had a judgment in the lower court by default. He could not
possibly nonsuit his cases and start over, because then certainly he would have been faced with a plea of res adjudicata,
having begun a suit for these four or five claims that were
left and already having had a judgment against him and
taking a nonsuit after that had happened, he would have
then agreed with the defendant's position by so doing.
The proper action of the defendant in this case, if he expected the court to give him relief, was to have filed his
pleadings at a time when the plaintiff would then have been
able to have brought his suit over as one suit, if the defendant's position was valid. And if the defendant had filed
his pleadings in the lower court before a judgment was taken,
that could have been done, and the plaintiff - correction and the defendant by failing to so do has put the plaintiff in the position where even if their, that is,
page 10 ) the defendant's, position were correct, it would
be inequit~ble to hold with them at this point,
and we merely put tha.t in for the record, because I think the
court, incidentally, has already passed -has already heard
this issue, and the filing of a new pleading of res adjudicata
does not change the situation, and the fact that a judgment
'vas taken - correction - a verdict was taken on another
claim in this matter doesn't change the situation.
The court 'vill recall that at the previous hearing the
defense counsel started out with the position we were going
to try all cases at that time, and then just after we got in the
courtroom he stated to the court that he wanted a separate
trial, and we then elected at that point. So I think that the
fact that they filed new pleadings of res adjudicata is true,
but there's no change of or new grounds for that plea in my
opinion for anything- that's transpired.
.~
Mr. Livesay: If the court please, we are not on the equity
side of the court, and if :Mr. 1\{oody wanted to be on that side
he could have gone there. And I would like the record to show
that when he mentions defense counsel in what
page 11 ) he just said he meant Mr. A. A. Bangel, who was
defense counsel at the time, and I think the record
of the previous case, Number 3819, will clearly show that Mr.
Bangel only .agreed to argue all of the pleas in the five cases;
he did not agree to try all cases at one time. It was merely
to argue the pleas in all the cases, as we are doing right now.
Now, when a person pleads by warrant in debt in a municipal court it is not necessary nor is it the practice for the
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defendant to file any pleadings whatsoever. But - and I
stand to be corrected, but from searching the file and my
memory, this is the chain of events: Six warrants were filed
and five were removed. Now, five were removed before the
sixth warrant ever went to trial and default judgment. Now,
when they were removed the defendant had to plead within
twenty-one days. I think the record will show he filed his
plea of 'res a-djudicata. well before twenty-one days after
removal, and the order of the lower court was vacatable by
that court for thirty days after it was entered. In other
words, the $121.07 judgment in the lower court could have
been vacated by the judge of that court within
page 12 ) thirty days. And that thirty days was some time
after defense counsel- previous defense counsel
had filed the pleas of res adju,dicata. up here. So we say that
the plaintiff knew what was happening. If he was concerned
with it, he could have asked the lower court to vacate that
judgment, taken a nonsuit in these things, and brought the
suit for the entire amount in the one suit up here, like he
should have at first. If he had his reasons for trying to
split the account and bring six separate suits in the lower
court, all of them less than two thou.sa.nds dollars, and the
reason didn't appear in the evidence or whatnot and he
didn't want the evidence to be the way it was, that's his business. But to come in and say the defendant has misled him
just isn't so, because these pleas of res adjudicata have been
filed before there was a final judgment and not vacatable by
the judge of the municipal court.
The Court: As to passing on your motion for res adjudicata
at this time, I want to hear some evidence on it, and therefore I am not going to pass on it. I am going to reserve my
opinion on . your plea at this time until the evidence is
ln.

page 13 )

~£r. Livesay: All right,
tiqn to that.

*

*

*

*

s~r,

we note an· excep-

*

Mr. Livesay: If the court please, I '''as just going to differ
with you before you said that. We think that the plea of
res adjudicata is going to be a lot of evidence, and disputed
evidence, as to whether it was a single account or
page 14 ) individual accounts, and the entire accounts have
been requested, and we say for all that evidence
to be taken in front of the jury will only confuse the jury,
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and we ask that the court hear the evidence on the plea before
hearing the evidence in the main case.
The Court: Well, I don't know how I can do that. Suppose
it comes up a question whether your man has consented to
itT Suppose there has been a division or splitting of the
cause of action and there is a conflict in the evidence as to
whether or not he consented to it? The jury ought to pass
on that.
Mr. Livesay: Well, if the court please, how will the court
submit that to the jury! "\Viii it submit an issue The Court: In proper instructions.
Mr. Livesay: Will the court submit an issue to the effect
that if they believe from the evidence that this was one
entire account they must find for the defendant T Then we
would not be prejudiced. We would be happy to have the
court do that. But to let them hear the evidence The Court: What is that Y You want to submit that point
to the court T
page 15 )
Mr. Livesay: My position is this: It is prejudicial to the defendant if the jury hears the
evidence, disputed or otherwise, on the plea and then the
court decides it rather than the jury. In other words, we
feel the jury would be confused and the defendant prejudiced.
The Court: Well, do you want a separate trial on the res
adjudicata pleading with the jury!
Mr. Livesay: We had the understanding the court had
already determined The Court: I want to know if that's what you want now.
Mr. Livesay: We had the understanding, if the court
please, that the court would decide the factual evidence on
the plea of res adjudica.ta.
The Court: I know, but you have now said you think it
would be confusing to the jury to bring this evidence in and
then submit it to the jury.
Mr. Livesay: And not submit it to the jury. That's my
position.
The Court: And not submit it to the jury. Now, if we are
going to submit it to the jury on this plea of res
page 16 ) adjudicata, if you want a separate trial on it
and there is a dispute as to whether there has
been consent or not by the parties, or a waiver, whichever
it might be, then I think you are entitled to a separate trial
on that issue.
Mr. Livesay: Now, may I ask the court this: Would the
same jury come back and decide - if the plea were decided
against the defendant, would the same jury be re-empaneled

Noah Deal v. C. E. Nix & Son, Inc.
Records Nos. 5899, 5900, 5901, 5902

37'

to try the next thing Y If there were separate juries in line.
In other words, assuming, though I don't think it would
happen, the jury found for the plaintiff on the plea, would
this same jury panel be used Y
The Court : Let me ask you, this jury can pass on the
question of the plea, and the question of the amount, and so
forth, is a very simple thing for the jury. It is either they
believe that the man received oil or he didn't receive it. And
I see no reason why this jury can't pass on a.ll issues in this
matter, even if we have to submit it in the form of a special
verdict.
Mr. Livesay: Now, if the court and counsel for the plaintiff are willing to do that, that would meet our objection, but
our objection is to the jury hearing the evidence
page 17 ] on the plea and then not being asked to decide
it.
Mr. Moody: I '11 go along with the judge, simply because
I think that The Court: All right, sir, we will submit a special verdict
to the jury then.
Mr. Livesay: On the plea.
The Court: On the plea and on the other, too.
Mr. Livesay: Which they must decide before they can go
to the other.
The Court: Well, they can decide them both together. They
can decide one and then decide the other issue, because even
- if they think it has been one cause of action then it becomes a point of law, but they can decide that and also decide
the question of whether that has anything to do with the oil.
Mr. Livesay: It would be under instruction that if they
decide the plea adversely to the plaintiff they needn't consider anything else.
The Court: We will cross that when we get to it.
Mr. Moody: Do I understand that- before we meet that
evidence, that it is agreeable by counsel that the
page 18 ] issue as to whether this is res adjudicata will be
submitted to the jury?
Mr. Livesay: No, sir. Whether it was one account or six
individual accounts, and that if they decide that, the court
will have to determine whether it is res ad.1udicata.
The Court: And if it was one individual account this jury
would have a right to pass on whether or not the defendant
by his conduct or by his words or by any other evidence has
actually waived the splitting of the cause of action or consented thereto.
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Mr. Livesay: Now, judge, you are getting a little - I
think, if the court please, you are getting a. little far afield.
The Court: Tha.t 's one of the principles: You can split a
cause of action if the man doesn't object to it.
Mr. Livesay: Obviously he objects.
The Court: I know you are objecting now, but suppose
he's consented in the past to the splitting of this cause of
action. Suppose he requested the plaintiff to split these
things into separate accounts.
Mr. Livesay: We'll take that up then later.
page 19 ]
The Court: If he's requested to split it up,
then it would he perfectly all right to bring his
suit.
Mr. Livesay: Yes, sir, I agree to that.
(The court and counsel for both sides returned to the
courtroom, where the jury venire was sworn and examined
on voir dire, after which the following occurred:)

*

*

*

*

*

*

*

*

*

*

page 20 )

Now, counsel have requested that you be asked this question: Have you or any of you ever purchased any fuel oil
from C. E. Nix and Company?
(One member of the venire indicated the affirmative.)
The Court: And what is your name, sir f
Mr. Vick: ,James D. Vick.
The Court: And how long ago has this been' Are you
still dealing with them!
Mr. Vick: Yes, sir.
The Court: Now, the fact that you have business relations
with them, will that in anywise influence you in the decision
of this caseY
Mr. Vick: None whatsoever, sir.
page 21 )
The Court: You have no feelings one way or
the other for or against Mr. Nix and his company!
Mr. Vick: No, sir.

*

*

*

*

*
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page 23 ]

*

*

*

*

*

The Court: Give them the list. I do not think any of the
jurors are disqualified from serving on this jury, and I so
rule.
Mr. Livesay: If the court please, we take exception to
your failure to disqualify for cause Mr. James E.
page 24 ] Vick, and we would be happy at a later time to
dictate into the record our reasons therefor.

*

*

*

*

*

Mr. Livesay: If the court please, the reason we think Mr.
Vick should be stricken for cause is that we understood him
to have said he now purchases oil from C. E. Nix, and has
done so for some time, and we feel it is just about not only
possible or probable that every one of these driver
page 25 ] witnesses whose testimony will be disputed have
been delivering oil to him, and we say it is sort
of an impossible situation where he's going to be deciding
whether the drivers delivered oil to Mr. Deal and he'll be
deciding in his own mind, well, they delivered it to me or
they didn't, and it just doesn't seem right to have him on
there. That's why we think he should be stricken for cause.
Mr. Moody: No cause to strike him, Your Honor. Certainly
the fact this man's done business is certainly no cause for
striking. You can strike him off if you want him.
The Court: And I think 1\fr. ~foody: Excuse me. And the other I was going The Court : Let him finish.
Mr. Livesay: No, that's all I have to say about ~lr. Vick.
The Court: You got anybody else you want to take up?
1\fr. Livesay: No, sir. I would like to do this, while we are
in here: I object to the court's not asking the third question,
namely, whether any of the panel of jurymen are related by
blood or marriage to the persons who are drivers
page 26 ) for C. E. Nix who have been summonsed to be
witnesses today. And the reason for that is this:
That each of these drivers will be disputed, and we have only
been able to get the jury panel this morning. We have asked
the clerk's office several days. Mr. Parker had it, and I finally
got him on the phone this morning and we haven't had a
chance to check. There may be a person with the very same
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name as one of these that are Mr. Nix's witnesses, and we
think if there is someone related to one of those witnesses
it wouldn't be proper for him to serve on the jury.
Mr. Moody: Your Honor, I think the court certainly would
be getting on very dangerous ground if it started the practice
of asking that question in every case, because some cases
have, as you know, in Commonwealth cases particularly, so
many people, and it is certainly not ground to strike.
The Court: I do not feel the fact that some of the jurors
may be acquainted or related to witnesses in a case, unless
it is specifically pointed out in some respect. And by the
statement of these jurors in this case, that none of them
are related by blood or marriage to the parties
page 27 J and they do not know anything about this case.
And the fact that they may be related to witnesses
I do not think is a just disqualification of a juror, and so I
overrule your Mr. Livesay: Note an exception.

*

*

*

*

*

*

*

*

*

*

page 29 ]

Mr. Moody : Of course, the court has consolidated them for
convenience in connection with it so that you can hear them
all at one time, and if the jury should decide that he had that Mr. Nix did not have the right to divide them up into
four claims that we are claiming for here today, actually six
altogether, we have already - one case has already been
triedpage 30 J
Mr. Livesay: If the court please, we think
counsel may be getting beyond the issue here. We
don't want to interrupt his opening statement, but we are
going to have to object if he keeps along that line.
Mr. Moody: Your Honor, the court is submitting to the
jury the question of whether or not the account should have
been split up.
The Court: I think his opening statement is correct. He's
trying to state the facts which he intends to prove. I think
it is proper. Overrule your objection, sir.
Mr. Livesay: All right, sir, no objection. Withdraw the
objection.

*

*

*

*·

*
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page 31 )

*

*

*

*

*

CHARLIE W. OAKEY,
called as a witness on behalf of the plaintiff, having been
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Moody:
Q. Have you been sworn, Mr. Oakey f
· A. 1res, sir.
Q. State your full name, please!
page 32 )
A. Charlie W. Oakey.
Q. And your address f
A. 209 Gleep Bteet, Portsmouth.
Q. Where are you now employed, Mr. Oakey?
A. Fire Division, Norfolk Naval Shipyard.
Q. And prior to that were you with Mr. Nix here working
in his oil business!
A. No. At the same time I worked on a part-time basis with
Mr. Nix.
Q. All right, sir. How long have you worked with Mr. Nix
on a part-time basis!
A. Since from 1954, December, until April '61, I believe.
Q. All right, sir. And what was the nature of your duties
working with Mr. Nix!
A. Delivery salesman, oil delivery.

*

*

*

*

*

*

*

*

*

*

page 33 ]

Q. All right, sir. Now, I show you delivery slips for the
location known as Slim's Restaurant, Fourth Street, and
would you look through those and state whether you made
any deliveries at that address Y
·
A. This last one.
Q. All right, sir. Now, you have made one delivery at
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Slim's Restaurant, and how do you recognize that you made
that delivery!
A. My handwriting.
Q. All right, sir. Your name is not on i t A. No, sir.
Q. -but you recognize the handwriting! I believe that's
for the amount of $22.34 delivered in 19Mr. Livesay: Now, if the court please, the
direct examination andMr. M oddy: Withdraw the question.

wi~ess

is on

By Mr. Moody:
Q. All right, sir, Mr. Oakey, I show you delivery slips for
oil delivered at 219 Hatton Street and ask you whether or not
you made any deliveries there f
page 34 )
A. Just one.
Q. All right, sir. State when that delivery was
made and the amount of gallons and the amount of the
charge!
A. February 8, 1961, 132 gallons, $19.13.
Q. All right, sir. Now, is that the only oil that you have
delivered to this address T
A. Yes, sir.
Q. And I ask you whether or not the oil that's shown here
on this invoice was delivered T
A. Yes, sir.
Q. Would you describe to His Honor and the jury when a
delivery is made what you do and when these invoices or
delivery slips are made up, at what time!
A. Well, the ticket is put into the meter, which is stamped.
After the delivery is made, of course, that's when the ticket
is stamped. The ticket is removed from the meter and then
it is filled out in handwriting the na.me of the person, the address, and also the amount again in addition to the printo-meter, and the price. Then a copy is sent to the person the
oil is being delivered to and we keep page 35 )

*
*

*

*

*

*

*

*

*
*

By ~{r. Moody:
Q. Now, is this delivery slip made up right at the location
where it is delivered T
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A. Yes, sir.
Q. At that time!
A. Yes, sir.
Q. And you mentioned the meter here. Can you show the
jury the numbers on here and how that operates to assist
you in keeping these records!
A. Yes, sir.
Q. Step over and show the jury where the meter number is
and just what purpose the meter serves Y
A. Well, in order for the print-o-meter to work, after you
put the ticket in the print-o-meter it will not
page 36 ) operate unless you turn it back to zero. TJlen you
turn it back to zero and the meter - the ticket
will not come out of the meter until your delivery is made
and then you have to- when you turn the knob on the meter
it causes it to stamp and which it stamps the gallons right
on here. And we take it from here, compare it with the
meter reading, and then put our gallons down here.
Q. All right, sir, thank you. Now, we have got some tickets
here or delivery slips here, 1\{r. Oakey, from 225 Hatton
Street. Would you take a quick look through those and see
if you made any of those deliveries T
A. I don't recognize any of these.
Q. All right, sir. Mr. Oakey, can you state whether or not
these meters that you use in connection with these deliveries
are inspected by the state with reference to accuracy!
A. Yes, sir.
Q. Now, one other question: In connection with your deliveries to different locations of Mr. Deal, can you state
whether or not you kept a separate record of the different
locations and different deliveries!
A. Yes, sir. Each delivery ticket is separated when it is
given to me, and of course it is routed by Mr. Nix or his
representative, and as we make deliveries each delivery is
kept separate on a different ticket.
page 37 ]
Q. And speaking specifically in connection with
the deliveries made at - on Fourth Street, how
were they charged with reference to the name of the place of
business! Is the name of the place of business shown on it Y
A. Yes, sir, Noah Deal, Slim's Restaurant, Fourth Street.

*

*

*

*

*
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page 57 J

WILLIE M. LEE,
called as a witness on behalf of the plaintiff,
having been first duly sworn, was examined and testified as
follows:
DIRECT EXAMINATION
By Mr. Moody:
Q. State your name, please, sir T
A. Willie M. Lee.
Q. And address f
A. 11 Carl Road, Chesapeake.
Q. Mr. Lee, where are you now employed!
A. City of Chesapeake.
Q. And before that were you employed with Mr. Nix here
in his oil business T
A. Yes, sir.
Q. For how long were you with him, approximately!
A. I was with Mr. Nix himself approximately a year, but
before I was with Tidewater Fuel Company about twentytwo yearspage 58 )

*

*

*

*

*

*

*

*

*

*

By Mr. Moodv:
Q. All right, sir. Mr. Lee, while you were employed with
Mr. Nix here what type of work did you doY
A. Delivered fuel oil.
Q. I show you certain delivery tickets or slips for oil
de1ivered at 225 Hatton Street, Portsmouth, Virginia, and
I wish you would thumb through these quickly, if you will,
or quick as you can, and state whether or not you made any
deliveries at that address T
Mr. Livesay: May I ask what address that was, Mr.
Moody!
By Mr. Moody.
page 59 )
Q. 225 Hatton, I believe, is that correct, on that
slip of paperY
A. Yes, sir. (looking at tickets) Yes, sir, I do. I have five
deliveries.
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Q. All right, sir. Now, you have looked at those deliveries.
How do you know that you made those deliveries 7
A. Well, sir, it was my policy as long as I had been in the
oil business that I never had a card or a delivery ticket
signed. I always just marked on mine ''charged'' and no
signature. Especially when I Q. Do you recognize your handwriting on those or notY
A. Yes, sir, I do.
·Q. And you say you made five deliveries to that address 7
A. Yes, sir.
Q. Now, I ask you whether or not the deliveries that are
shown on those delivery slips in each case whether you actually put the oil into these tanks of Mr. - or this tank of Mr.
Deal's!
A. Yes, sir, I did.
Q. I think that's all on that one. Now, I show you delivery
slips for oil delivered at Fourth Street, Slim's
page 60 ) Restaurant. State whether or not you made any
of those deliveries?
A. (Looking through cards) Yes, sir, I have.
Q. All right, sir.
A. Four of these deliveries in here.
Q. Four deliveries Y
A. That's right.
Q. And that is at Slim's Restaurant. And did you make
the deliveries that are shown on these slips at Slim's Restaurant!
A. Yes, sir, I did.
Q. I show you slips for 219 Hatton Street, and will you
look through those and state whether or not you made any
of those deliveries Y
A. (Looking through cards) Yes, sir, I did, three.
Q. Would you state when they were made, if you will T
I didn't ask you the others, but this one might be one of
those we want to know. Can you look through there and tell
me when your deliveries were made and the amount Y
A. I have here one for November 12, 1960, for 430 gallons
delivered by myself, then I have one for February 22 of '61
of 197 gallons I delivered, and I have one for March 20, 1961
of 319 gallons that I delivered.
Q. All right, sir. Now, you stated I believe
page 61 ] that you identify these by your signature or by
your-
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A. By my handwriting!
Q. Your handwriting and the word "charge," "-CHG"
written on there!
A. Right.
Q. Do you recall the location involved at 219 Hatton Street
or not?
A. Yes, sir, I do.
Q. And can you state whether or not you put all of the
oil in that tank that is charged on these tickets f
A. Yes, sir, I did.
Q. All right, sir. Do you remember the size of the tank
there, by any chance!
A. I believe that it was a 550 tank. It was an underground
tank.
.
Q. All right, sir. Now, I show you tickets for 910 Ann
Street and ask you whether or not you made any of these
deliveries, and I will not ask you the dates on those either!
A. I made seven deliveries there and also installed one
275-tank after working hours.
Q. Do you recall this location!
A. Yes, sir, I do.
Q. And was this oil which is charged to him
page 62 ) shown on these delivery tickets delivered or not!
A. Yes, sir, it was.
Q. And I ask you whether or not it was delivered in accordance with the amount shown on these tickets!
A. Yes, sir.
Q. And I ask you further whether or not that holds true
with reference to all of the other tickets you have testified
toT
A. Yes, sir.
Q. Has Mr. Deal at any time ever questioned you about
any deliveries Y
A. No, sir.
Q. All rig-ht, sir. Did you have business dealings with him
directly in these cases or did you - how did you 'vork this
delivery! Was anyone there to accept the ticket or how did
you handle· it Y
A. No, sir.
Q. What did you do with the ticket then!
A. Just carried it back to the office.
Q. All right, sir. And is that the usual procedure in rental
property?
A. Yes, sir.
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Q. State whether or not you kept separate records of each

page 63 ]

location that you delivered oil toY
A. Yes, sir. The ticket would prove that, yes,
sir.

*

*

*

*

*

*

*

*

*

*

page 77 ]

By Mr. Moody:
Q. If you will go through these vouchers and state whether
or not you - strike that. State the amount of the charge
and the amount of the delivery of each one of the tickets
that you have previously testified that you delivered T
A. All of them T
Q. Yes, sir, go through all of them.
The Court: You want him to give the dates, tooT
By Mr. Moody:
Q. Yes, sir, give the date, too, while we are at it.
A. I have one for November 21 of 1960 for 260 gallons.
Do you want the amount!
Q. The amount of money and the number of gallons f
A. 260 gallons, $34.06.
Q. And the address f
A. This one here is 225.
Q. Hatton StreetT
A. Hatton Street, yes, sir.
Q. All right, sir, go ahead.
A. I have another one here of January 7 of
page 78 ]
1961 for 225 North Hatton Street for 285 gallons,
$40.19 charge.
I have one here for February the 18th of 1961, 225 North
Hatton Street for 275 gallons, $40.15 charge.
The Court: How many gallons T
The Witness: 275 gallons.
The Court: What's the rate? How much did oil cost at
that timeT
The Witness: Oil $14.60.
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The Court: A hundred!
The Witness: Yes, sir.
A. And I have one here of March 4, '61, 225 North Hatton,
for 228 gallons, $14.60 a hundred, $33.29 charge.
I have one here for March 20 of '61 for 225 North Hatton
Street for 203 gallons for $14.60 at $29.60 charge.
I have one here for the restaurant, 1116 Fourth Street for
183 gallons at thirteen and one-tenth cents for $23.94, and
this was on November the 16th, 1960.
Then I have one here for December 13, '60, for the restaurant, 162 gallons at thirteen and one-tenth, $21.22.
I have one for February 6 of '61 to the restaurant for 238
gallons at fourteen and one-tenth cents, $33.56
page 79 ] charge.
Then I have one here of February 22 of '61
to the restaurant for 144 gallons at fourteen and six-tenths,
$21.02 charge.
The Court: Mr. Livesay, Mr. Moody, come up here, will
you T I want to see if we can't save a little time.
(The court and counsel for both sides conferred out of the
hearing of the jury.)
The Court: Go ahead, Mr. Moody.
A. (Con'd) I have one ticket here for November 12 of
'60 at 219 Hatton Street for 430 gallons at thirteen and onetenth cents for $56.33 charge.
Mr. Livesay: Excuse me, Mr. Lee, would you repeat that
figure T It is noisy out here in the street, and I The Witness : Yes, sir. 430 gallons at thirteen and one·
tenth, $56.33, at 219 Hatton.
The Court: In order that we might check in the future,
suppose you give from now on the ticket number. Does it
have a number on it!
The Witness: Yes, sir.
The Court: Suppose, so we save time and be checking it,
give the ticket numbers as you go along?
page 80 )

A. (Cont'd) All right, sir. Ticket No. 6020,
219 Hatton Street, 197 gallons, fourteen and
six-tenths, $28.76, February 22, 1961.
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Ticket No. 7071, 219 Hatton Street, March 20, 1961, 319
gallons, fourteen and six-tenths, $46.57.
Ticket No. 8719, November 7, 1960, 910 Ann Street, 164
gallons at thirteen and one-tenth, $21.48 charge.
Ticket No. 998, December 12, 1960, 910 Ann Street, installed one 275 tank, $56.50.
Ticket No. 1429, December 17, 1960, 910 Ann Street, 272
gallons, thirteen and six-tenths, $36.99 charge.
Ticket No. 1492, December 30, 1960, 910 Ann Street, 206
gallons at thirteen and six-tenths cents, $28.06 charge.
Ticket No. 1551, January 13, '61, 910 Ann Street, 218 gallons, fourteen and one-tenth cent, $30.47 charge.
Ticket No. 4262, February 4, '61, 910 Ann Street, 166 gallons, fourteen and one-tenth, $23.41 charge.
Ticket No. 6074, February 37, '61, 910 Ann Street, 77
gallons, fourteen and six-tenths, $11.24.
Ticket No. 7068, 910 Ann Street, 186 gallons, fourteen and
six-tenths, $27.16, February 20, 1961.
That's all, sir.
Mr. Moody: Thank you, Mr. Lee. No further questions.

*

*

*

*

*

*

*

*

*

*

page 87 )

(The court and counsel for both sides conferred out of the
hearing of the jury.)
The Court : Subject to the reservation you have got to
prove what's in it - I 'II admit them subject to if they are
not proved what's in them I will have to reject them. I will
permit him to offer them at that time with that reservation.
Mr. Livesay: If he's got a listing by numbers - haven't
you got such a statement Y
page 88 )
Mr. Moody: Yes, we were prepared to put them
in, but first the truck drivers who made the deliveries they dispute.
The Court: Doesn't your statement you made for each
piece of property have the ticket number on itT
Mr. Moody: Yes, sir.
·
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The Court: Why not offer the statements in evidence you
have for each piece of property, then call your truck drivers
to identify their tickets. You will have the ticket numbers
then and you can go right to the number quickly and let him
pick it out.
Mr. Livesay: If he doesn't call out a number I will object.
If he doesn't, that's out.
The Court: If you have got the statement I will admit
it and mark it in evidence, subject however if you don't
prove the items then that particular item will have to be
rejected.
Mr. Moody: 1vir. Oakey has testified. We can either- if
we can avoid calling him back it's all right with me. I'll be
glad to stipulate what tickets he testified to.
Mr. Livesay: Of course, I don't know what tickets he
testified to. He didn't even give the amounts on
page 89 ) one of them. I just think they ought to be identified.
Mr. Moody: All right, we'll call them back. Call Mr. Oakey.
The Court: Why don't you offer your statements then
you can ask him about his tickets, Mr. Moody! I am trying
to get along.
Mr. Moody: We can accomplish the same thing, Your
Honor, by handing the driver all these batch of tickets and
let him give the ticket number on each delivery he made. He
doesn't have to set forth the amount.
The Court: If I understand, Mr. Moody, what you are
doing, you have got a driver who delivered some oil at 225
Hatton, for instance, another driver delivered oil at 225
Hatton, and likewise you have several drivers 'vho delivered
at the same addresses.
Mr. Moody: That's correct.·
The Court: What I am trying to do, if you have got the
ticket number, when you call a particular driver in you can
ask him what oil he delivered and you will have a ticket for
it, then you can check them off as you go along.
Mr. ~{oody: All right, sir.
You want to see these Y
page 90 )
Mr. Livesay: I think you ought to let us have
a copy.
Mr. 1vfoody: You have copies, don't you T
Mr. Livesay: I don't know that I do.
Mr. Moody: I think if you will check and see I think you
do.
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Mr. Livesay: It may be it has been given to me and maybe
not.
Mr. Moody: I understood you were checking against the
testimony.
.Mr. Livesay: It may be. These are ones you had before.
Mr. Moody: Yes, sir.
May we approach the bench, Your Honorf
The Court: Yes, sir.

*

*

*

*

*

CHARLIE W. OAKEY,
recalled as a witness on behalf of the plaintiff, having been
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
page 91 ]

By Mr. Moody:
Q. Mr. Oakey, would you please check these
tickets that you have previously referred to with reference
to deliveries of oil and go through there and just give the
ticket number of the ones that you stated you delivered, and
take them one at a time with reference to the location or
however you want to handle it Y
The Court: Don't you want him to give the date and the
amount!
Mr. Moody: No, sir. I think the tickets are going to be
introduced in evidence, Your Honor, and they speak for themselves. All we need is the ticket number and the tickets will
be introduced in evidence, and I think there certainly is no
need to go through the testimony on each one when we are
introducing them in evidence and they will be before the
court with the ticket numbers having been testified to.
Mr. Livesay: May we ask that the property be given before
the ticket number, because that way we might be able to
check it.
A. You want the ticket number!
Q. Yes, sir.
A. 1251.
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Q. What address now is that Y
A. 225 Hatton. I don't believe I saw this one
while ago, but I Q. All right, sir. Go ahead.

page 92 )

The Court: What is the amount of it and the date!
Mr. Moody: Your Honor, do you want the driver to testify
to that!
The Court: He said he didn't testify to it before. There's
nothing in the record about this ticket.
Mr. ~foody: Your Honor, the ticket is going to be introduced in evidence.
By Mr. Moodv·
Q. Go ahead read it to him Y
A. 279 gallons, $36.55.
The Court: All right, sir, you want to pull that ticket out
and mark it nowT
Mr. Moody: No, sir, I didn't intend to.
The Court: How am I going to know what's been introduced Y You have got a bunch of tickets. You going to
hand them to me and ask me to mark them and I have no
way of knowing.
Mr. Moody: We are going to handle it through Mr. Bryant
Nix, who takes care of it and handled it.
The Court: I understand, but Mr. Bryant Nix
page 93 )
is not testifying he delivered the oil.
Mr. Moody: No, sir, but he will testify these are the
complete records of accounts with reference to these accounts, and I think we have authority to sho'v that that is
sufficient to introduce them, Your Honor.
The Court: You are not offering them in evidence at this
time!
Mr. Moody: No, sir.
The Court: All right, sir. I still don't know how I am
going to identify these tickets. Now, I can't keep in mind a
ticket num·ber she's writing down there and I don't know
whether· this is the ticket the man's testifying to or not.
Mr. Moody: May we be heard in chambers on that, Your
Honor!
The Court: Well, if you don't want to offer them in evidence, there's nothing to be passed on at this time.
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*

*

*

*
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*

*

*

*

*

page 94 ]

The
The
The
The
The
The

Court: What was the number of the ticket!
Witness: 5356.
Court: $19.13 f
Witness: 131 gallons, $19.13. 7680.
Court: What's the date of that one!
Witness: 3rd month, 28th day, '61, 153 gallons, $22.34.

*

*

*

*

*

*

*

*

*

*

page 96)

NOAH DEAL,
called as an adverse witness, having been first duly sworn,
was examined and testified as follows:
DIRECT EXAMINATION (Adv.)
By Mr. Moody:
Q. You are Mr. Noah Deal, the defendant in the case!
,4.. My name is Noah Deal, Sr.
Q. Mr. Deal, how long have you been dealing with Mr. Nix
in this business!
A. Approximately ten years.
Q. All right, sir. Since about 1951. Is that correct!
A. I'd say around that date.
Q. During that period of time how many locations and
accounts have you had with him f
page 97 )
A. I believe we had all except one. I think 534
didn't have at that time. I believe we had all the
rest of them.
Q. 534 'vhat!
A. I should have checked my records on that.
Q. What is 534!
A. Madison,
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Q. Did you have a place 534 ~Iadison he was delivering to
at one timeT
A. Yes, sir.
Q. In addition A. I still have it.
Q. You still doY
A. But I didn't have it at the beginning I don't believe. I
think I just had the other places.
Q. All right, sir. Altogether how many would that make,
including that one¥
A Six, I believe.
Q. Six places. Would you name those, please T
A. 1116 Fourth, which is a restaurant, 534 Madison, 904
Ann Street, which is my home, 910 Ann Street, 225 Hatton,
which now is 261 Hatton, the addresses have been changed,
and 219 Hatton, which is now 269 Hatton Street.
Q. No,v, in connection with these properties you say 904
Ann Street. That's your private home!
·
·
page 98 }
A. Y~s, sir.
Q. And then 534 lviadison and 910 Ann and 225
Hatton and 219 Hatton, they are all rental property!
A. Yes, sir.
Q. Right. How many apartments do you have in the property at 219 Hatton StreetY
A. Two apartments.
Q. One up and one down T
A. Yes, sir.
Q. How about the others thereT Are they generally two
apartments or oneY
A. Well, 225, which, as I say, is now 261, has three apartments.
Q. All right, sir.
A. And also 910 has two apartments. 534 has three.
Q. Urn-hum.
A. 534 Madison.
Q. And that property is all strictly business property!
A. Yes, sir.
Q. And you handle it, I assume, on a business basis and
keep it separate from your own private homeY
A. No, sir.
Q. You do not?
page 99 )
A. No, sir.
Q. You claim oil delivered at 904 Ann Street
as being a tax deduction?
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A. Well, I think we got in this before.
Mr. Livesay: If the court please, we certainly think that is
a prejudical comment.
Mr. Moody: That is proper.
The Court: Ask your question, Mr. Moody, and don't make
statements.
Mr. Moody: I asked . him does he claim 904 Ann Street,
which is his private home, as a business deduction for oil.
The Witness: Well, I might answer you this wayMr. Livesay: Wait a minute, Mr. Deal. We object to that,
if the court please. 904 has been tried. My friend elected to
try it and he tried it. Now he is trying to come in here and
impeach the witness with something about taxes.
Mr. Moody: Your Honor, Mr. Livesay knows very well
that we are now discussing his testimony as regarding
whether or not he's handling this as a separate account or
with the other accounts.
Mr. Livesay: Now, if the court please, what possible difference does it make how Mr. Deal is handling itY
page 100 ] The issue before the court is how Nix handles it.
Mr. Moody: It involves the same.
'J;.'he Court: Gentlemen, I overrule your objection for the
reason that in your pleadings, Mr. Livesay, you raised the
question that this is a splitting of an account and you have
alleged this is one of the accounts, that is 904 - isn't it 904 T
Mr. Moody: Yes, sir.
Mr. Livesay: Yes, sir.
The Court: - one of them that has been split, and I think
he has a right to examine him about it.
Mr. Livesay: All right, sir, but I want to state my objection.
I understood ~fr. :hfoody that his questioning or his statement or whatever it was was trying to get at what Mr. Deal
does on his income tax, and I say what he does on his income
taxes hasn't got anything to do with this case.
The Court: I think he ought to approach it in a different
way, but I think the question is proper in itself approached
in the proper way.
Mr. Livesay: We note an exception.
page 101 ] By Mr. Moody:
Q·. Mr. Deal, you have got one, two, three, four
places of business that are strictly rental property.
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A. That's correct.
Q. And that's clear now; we are not going. to argue that 7
A. I understand. It is clear.
Q. And in addition to that you have got a restaurant, which
is over on Fourth Street. That's strictly business, is it not!
A. Yes, sir.
Q. And you live in a home over on 904 Ann Street.
A. Correct.
Q. Now, do you claim expenses of your home in connection
with your business Y
A. They have been all Mr. Livesay: Objection. Objection, it is immaterial, irrelevant, and hasn't anything to do with this case.
The Court: Mr. Moody, I think you ought to find out how
he keeps his accounts for the property.
Mr. Moody: I am getting to that, Your Honor,
page 102 ) if the courtThe Court: I think it is proper you should do
that first with him.
Mr. Moody: I would like to examine this witness. He is on
as an adverse witness.
The Court: I understand he is an adverse witness, but I
think you ought to do it in the right way. I don't think you
ought to reverse the order.
Mr. Moody: Well, I object to the ruling, Your Honor, if you
are ruling I can't ask him whether or not be keeps a separate
account of this property.
The Court: I didn't rule on that. That wasn't the way you
asked the question.

*

*

*

*

*

page 104 ) By Mr. Moody:
Q. All right, sir.
A. What we do, Mr. Moody, I think I explained this, we
have rent receipt books, as anyone that rents property. When
a person pays rent we give him a receipt and we turn this
duplicate over to Mr. Schneider and he takes care of that.
Q. And you do keep that separate from your home then T
A. Well, it is all- the rent receipts has nothing to do with
my home anyway. We are not renting our home.
Q. I understand. I just want to get that cleared up now.

Noah Deal v. C. E. Nix & Son, Inc.
Records Nos. 5899, 5900, 5901, 5902

57

Noah Deal

And also your restaurant has nothing to do with your home,
does it!
A. Well, I don't see how it could have anything to do with
my home. I don't believe I follow you.
Q. I agree with you. And you keep - of course, you have
to keep a separate set of books for your restaurant so at
the end of the year you know whether you made any money!
A. It is all computed together, the way I understand it,
by Mr. Schneider.
Q. It is all computed together, but computed together with
the restaurant!
p~ge 105 ]
A. All the properties and what I earn on the
restaurant and all go in one thing and we pay
tax on the entire amount.
Q. I understand. But you mean to tell me you don't have
any separate accounting for money received in your restaurant!
A. Sure, we have separate accounting.
Q. And the expenses you pay out in your restaurant!
A. Certainly. We have to have separateQ. Right. That is a separate accounting!
A. Yes, sir.
Q. It includes oil you use in the restaurant!
A. That's different altogether.
Q. You mean to tell me you don't keep a separate accounting of the oil used in the restaurant Y
A. What we do - you don't quite follow me, you see. The
story is this: I'd pay maybe seven hundred dollars on the
fuel account. See, in other words, I had one bill. Let me finish
what I have to say. I am not trying to be nasty or anything.
I just want to explain it clear so you will understand as well
as I do. We get one bill each month for everything, all the
properties, the restaurant, home, and everything all included
in one bill. I would in turn pay Mr. Nix a certain
page 106 ] amount on the bill as I saw fit, I guess, because
he never pushed me for anything. I'd go give him
a thousand dollars, which the receipts will show, on one
account, see. It was never any separate thing. It was all on
one.
Q. I understand.

*

*

*

*

*
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page 108 )

*

*

*

*

*

Q. All right. Now, as far as your records are concerned
with reference to your expenses and your business, you do
keep them separate from your home, do you not!
page 109 ) A. We don't keep oil separate.
Q. All right, sir. Then it is your testimony that
you charge up as an expense in these businesses the oil that
you use in your home. Is that your -

Mr. Livesay: Objection.
Mr. Moody: I would like an answer out of that.
Mr. Livesay: Objection. Judge, what he is trying to do is
impeach this witness to make out he is an income tax evader.
Mr. ~{oody: No, sir. I am trying to find out if he keeps
separate accounts. I am entitled to ask the question.
The Court : I think if you ask him does he claim the oil
he burns in his house as a deduction of business expense, I
think that would be a proper question.
By Mr. Moody:
Q. Would you answer Y
A. It's never been done that way, bad as I hate to say it.
It's all been one bill. As I tried to explain before, it's all in
one bill and we pay on one bill. If I have done any wrong
then I am at fault.
Q. Can you answer yes or no Y
page 110 )

The Court: I don't think he is asking you that.

By Mr. Moody:
Q. Can you answer!
A. Well, as I have said, it is all in one account and we pay
on it as one account. Now, I don't fileQ. You haven't answered the question, Mr. Deal.
A. I don't file the tax, you see. Mr. Schneider is the one
files the tax.
Q. Then your answer is you don't know. Is that correct!
A. I know it is all one account and I know that it isn't
separated, if that's what you mean.
Q. The question you were asked is whether or not you claim
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the oil used at your home as a business expense. Is the
answer yes or no Y
~{r.

By

Livesay: Objection.

~Ir.

Moody:

Q. Is the answer yes or noT

The Court: Overrule your objection.
Mr. Livesay: Exception.
The Court : Answer the question, Mr. Deal.
A. Well, I'd say that it was all applied on one bill, and this
is the waypage 111 ) Q. You do claim it as a deduction then T
A. In other words, it wasn't deducted. It was
all applied as one bill. All the houses and my home and everything was one bill, and when I'd pay Mr. Nix I would pay
on one account.
Q. And therefore you take the oil that you use at your
home and you charge it off as a business expense T
A. Evidently that's what has been done.
Q. Well, don't you know Y
A. Well, Mr. Schneider would have to answer that.
Q. All right, sir. Well, if you don't know I don't want to
bother you with it, but if you do know, I'd like to find out?
A. I am just telling you what I know about it.
Q. You do not know. Is that your answer!
A. I would say yes, that I don't know just how that was
done.

*

*

*

*

*

*

*

*

*

*

page 115 )

Q. Now, at the time that you were talking with him about
this he furnished you a separate accounting, is that correct,
of each and every location T
A. Not until after I complained of this, telling him this
furnace was broken down 269, then I wanted to know per
gallons how much the other houses were ·using.

60

Supreme Court of Appeals of Virginia

Noah Deal
Q. That is when he furnished youA. That was after all this came about, see. This was in '61.

*

*

*

*

*

*

*

*

*

*

page 116 )

Q. Then you did receive a complete accounting broken down
into the various locations f
A. After all this was Q. After you complained, you say!
A. That's right, he gave it to me.
Q. And that was at your request!
A. Yes, I asked him for it.
Q. All right. Now, did you at that time question any oil
deliveries at any location other than 219 Hatton Streett
A. Well, I had no reason to question any others at the
time.

*

*

*

*

*

*

*

*

*

*

page 119 )

Q. All right, sir. You brought up the furnace. Let's talk
about the furnace at - we are talking about 219 Hatton
StreetT
A. Right.

*

*

*

*

*

*

*

*

*

*

page 121 )

Q. As far as the tenants were concerned, do you know
whether you had tenants in there or nott
A. Yes, sir, I know.
Q. Did you have tenants!
A. My daughter-in-law moved in there around the last of
April or first of May.
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1961 t
1961.
You had no tenants in there before that!
No, sir, not- we had a tenant by the name of Short
the records show must have moved out - the rent
page 122 ] was due around December 5th.
Q. Yes.
A. And they evidently moved out and the power company
cut the lights, maybe for nonpayment, I don't knowQ. December 1960 t
A. Let me finish. This is 1960.
Q. Right.
A. I was home sleeping and at 11 :30 I got a telephone call
that said, ''Mr. Deal, you better do something.''

Q.
A.
Q.
A.

Mr. Moody: Objection to hearsay.
The Court: Suppose you answer the question, Mr. Deal.
A. I will say the furnace broke down between the 12th and
the 14th of December.
Q. And you didn't have anyone in that apartment until
April of 1961 7
A. That's correct.

*

*

*

*

*

*

*

*

*

*

page 132 )

JACKIE D. MYERS,
called as a witness on behalf of the plaintiff, having been
first duly sworn, was examined and testified as follows:
DIRECT EXM1:INATION
By Mr. Moody:
Q. State your name, please, sir Y
A. Jackie D. Myers.
page 133 ) Q. And your address!
A. 211 North N ansemond Drive, Suffolk, Vir~nia.
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Q. Now, Mr. Myers, were you employed by Mr. Nix here
in the fuel oil business during 1960 and '61 and prior thereto!
A. Yes, sir.
Q. When - you are not employed there now!
A. No, sir.
Q. How long had you been with him!
A. It was about two winters I believe, maybe a little Q. And what were your duties!
A. Driving a fuel oil truck.
Q. Right. And during the time that you were with Mr.
Nix you were delivering fuel oil. Is that correct Y
A. Yes.
Q. Now, would you take these invoices or delivery slips
and go through them and state whether or not you made
certain deliveries that are shown hereon, and if so, the ticket
number of any delivery that you made. It may take you a few
minutes to do that.
The Court.: And the location of the property.
By Mr. Moody:
Q. And the location of the property!
A. Do you want them as I come to them Y
Q. Yes, sir.
A. The number of the ticket is 0-8171.

page 134 )

Mr. Livesay: May I interrupt and ask the witness to speak
up f It is noisy out in the street and I don't hear so well.
The Court: Give the number again.
A. C-8171.
Q. And the location of the property!
A. Slim's Restaurant, 1116 Fourth Street.
The
The
The
The

Court: What's the date of it f
Witness: The date is 3-12-60.
Court: What!
Witness: 3-12-60.

By Mr. Moody:
Q. Go ahead. Just go right on through them, Mr. Myers,
and as you come to them state what they showY
A. The number of this ticket C-7 483, date 2-15-60, address
219 Hatton Street.
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Q. Keep those together for that particular location, if
you will, Mr. Myers Y
A. All right.
Q. Now, ~ir. ~Iyers, let's specifically refer to the ticket you
just read from. Did you make the delivery on
page 135 ] that T
A. Yes, sir. My name is signed to it.
Q. You have signed the ticket. Was that your custom to
sign tickets where you made deliveries Y
A. Yes, sir, all that I delivered.
Q. Yes, sir. And can you state that the oil in question on
this particular ticket was delivered to that address T
A. Yes, sir.
Q. Right. Go ahead.
· A. You want to lay these separate!
Q. If you will just keep them together as to addresses Y
A. Number of this ticket C-7874, date 3-2-60, 219 Hatton
Street.
Q. And I ask you the same question with reference to
that: Can you state oil was delivered!
A. The answer is yes.
Q. All right, sir.
A. Number of this ticket is 500.
The Court : The date T
The Witness: Date is ·11-5-60, address 225 Hatton Street.
The Court: Is that $45.06 Y
The Witness: Yes, sir.
page 136 ) By Mr. Moody:
Q. Go ahead.
A. The date of this one is C-6916 ......... the number, excuse·
me. The date was 1-18-60, address 225 Hatton Street.
Q. Don't pull that out, Mr. Myers. Leave them all together
on that address there. Just put them right with the others on
that address.
A. This next ticket is C-7211. The date was 2-1-60. The
address was 225 Hatton Street.
The Court: $66.54.
The Witness: Yes, sir.
By Mr. Moody:
Q. Now, Mr. Myers, can you state whether or not deliveries
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were made that are shown on the tickets that you just referred to!
A. The only way that I would know, sir, if my name was
signed to the ticket, which it is. If my name is signed, then
I delivered it.
Mr. Moody: All right, sir. Answer Mr. Livesay.

*

*

*

*

*

*

*

*

*

*

page 139 ]

VERNON LEWIS,
called as a witness on behalf of the plaintiff, having been
first duly sworn, was examined 8lld testified as follows :

DIRECT EXAMINATION
By Mr. Moody:
Q. State your name, please, sir Y
A. Vernon L. Lewis.
Q. Where do you live, Mr. Lewi~!
A. 250 Maryland Avenue.
Q. And where are you employed f
A. For the City of Portsmouth, water departpage 140 ) ment.
Q. Before your employment with the city who
were you working for f
A. Bryant Nix, C. E. Nix and Son.
Q. How long were you with them!
A. Approximately three years.
Q. And during approximately what period was that that
you were with them!
A. '58, '59, and '60, I would say.
Q. All right. Now, Mr. Lewis, I show you certain invoices
or delivery slips with reference to oil deliveries and ask you
will you look through these and state, if you will, whether or
not you made some of the deliveries shown therein 7 If you
see any you made, will you give the ticket number, please!
A. Yes, sir. I have seen nine so far.
Q. All right, will you give the number on them 7 You might
have to take-
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The Court: Give the street address and date and number
of the tickets.
A. Right, sir. 219 Hatton Street, it was 12-30.
The Court: Ticket numberT
The Witness : 57.
The Court: Beg pardon T
The Witness: Ticket number is 57.
page 141 ) The Court: 67T
The Witness: 57.
The Court: And the date of itT
The Witness: 12th month, 3rd day, '57.
The Court: What year?
The Witness: '57.
By Mr. Moody:
Q. 1957T
A. Yes, sir, 1957. Ticket number 599, 1st month, 16th day,
1958, and that was 219 Hatton Street again.
Mr. Livesay: What was that number, Mr. Myers LewisT
The Court: 599, I think he said.

Mr.

A. 599. 964, the 2nd month, the 3rd day, of '58, 219 Hatton
Street.
· The Court: That's for $54.6~ T I just like to check occasionally and see if that's the right amount.
The Witness: 1958.
·
The Court: Amount. of it, thoughT
The Witness: $54.66.
The Court : All right, sir.
A. Ticket number 1706, the 3rd month, the 11th day, of '58.
The Court: What addressY
page 142 )

A. 219 Hatton Street. 1979, the 3rd month, the
26th day, of '58, 219 Hatton Street. 2229, 4th
month, 14th day, '58.
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The Court: What address T
A. 219 Hatton Street. 2582, lOth month, 27th day, '58, 219
Hatton Street. 3352, 12th month, 15th day, 1958, 219 Hatton
Street. 1395, 9th month, 18th day, '59, 219 Hatton Street.
That's it.
Q. No,v, Mr. Lewis, how are you able to identify deliveries
made by you that you have referred to here T
A. By my handwriting, sir.
Q. Do you sign them in any way!
A. Yes, sir, just "Vernon."
Q. You just sign "Vernon." Is that your first namef
A. Yes, sir.
Q. All right, sir. And I ask you whether or not the deliveries that you have referred to here at 219 Hatton Street
were all made T
A. Yes, sir.
Q. And the oil- whether the oil was placed in the tank
of this particular location T
A. Yes, sir, it was.
Q. All right, sir. Would you do the same thing
page 143 } with reference to those tickets shown as Slim's
Restaurant, Fourth Street?
A. All right, sir. 9468 Q. The location and date on itT
A. 11th month, 22nd day, '57, 1957.
Q. And what location T
A. That's Fourth Street.
Q. That's oil at Fourth Street.
A. 9952, 12th month, 17th day of '57, Fourth Street. 591,
1st month, 16th day, 1958; 1116 Fourth Street. 1228, 2nd
month, 13th day, 1958, 1116 Fourth Street. 1824, 3rd month,
17th day, 1958, at 1116 Fourth Street. 2131, 4th month, 7th
day, 1958, 1116 Fourth Street. 3435, 12th day, 17th - 12th
month, 17th day, 1958, 1116 Fourth Street. 1182, 9th month,
22nd day, 1959, 1116 Fourth Street. 1700 - beg your pardon.
Q. Now, 1\!Ir. Lewis, can you state, if you will, whether or
not the deliveries that are shown on these tickets that you
have referred to were made by you T
A. Yes, sir, they were.
Q. And were they placed in the tank of Slim's Restaurant
on Fourth StreetT
A. Yes, sir, they were.
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Q. And do you identify your tickets the same way you did
on the other, by your signature!
page 144 ) A. Yes, sir, by my handwriting, yes, sir.
Q. All right, sir. I sho'v you the invoices for
225 Hatton Street and ask you whether or not you made
certain deliveries there T
A. Yes, sir. 3755, lOth month, 1st day, 1957, 225 Hatton
Street. 9200, and 11th ·
Q. You want to take that off!
A. Yes, sir, appreciate it.
Q. Pull them apart if necessary.
A. It is hard to tell whether I had 11 or 10 there.
Q. Read it as you see it.
A. 11th month, 1st day, of 1957, 225 Hatton Street. 9456,
11th month, 21st day, 1957, 225 Hatton Street. 9760, 12th
month, 7 day, 1957, 225 Hatton Street. 150, 12th month, 21st
day, 195·7, 225 Hatton Street. 295, 1st month, 4th day, 1958,
225 Hatton Street. 586, 1st month, 14th day, 1958, 225 Hatton
Street. 805, 1st month, 27th day, 1958, 225 Hatton Street.
1073, 2nd month, 7th day, 1958, 225 Hatton Street. 5482, 2nd
month, 18th day, 1958, 225 Hatton Street. 1600, 3rd month,
4th day, 1958, 225 Hatton Street. 1761, 3rd month, 14th day,
1958, 225 Hatton Street. 1973, 3rd month, 25th day, 1958, 225
Hatton Street. 2133, 4th month, 7th day, 1958, 225 Hatton
Street. 2583, lOth month, 27th day, 1958, 225 Hatpage 145 ) ton Street. 3820, 1st month, 6th day, 1958, 225
Hatton Street. 3659, 12th month, 27th day, 1958,
225 Hatton Street. 3442, 12th month, 17th day, 1958, 225
Hatton Street. 1155, 9th month, 18th day, 1958, 225 Hatton
Street.
Q. All right, sir. Mr. Lewis, would you state whether or
not the same is true so far as deliveries are concerned in
reference to 225 Hatton Street 1
A. Yes, sir, I would.
Q. And did you make all of the deliveries that you have
just referred toY
A. Yes, sir, I did.
Q. And was oil placed in the tank at 225 Hatton StreetY
A. Yes, sir, it was.
Q. Now, one more, on 910 Ann Street, will you look through
those, please Y
A. Yes, sir. 3754, lOth month, 1st day, 1957, 910 Ann Street.
9519, 11th month, 26th day, 1957, 910 Ann Street. 956, 2nd
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month, 3rd day, 1958, 910 Ann Street. 1489, 2nd month,
21st day, 1958, 910 Ann Street. 1763, 3rd month, 14th
day, 1958, 910 Ann Street. 2225, 4th month, 14th day, 1958,
910 Ann Street. 2376, 8th month, 4th day, 1958, 910 Ann
Street. 1170, 9th month, 19th day, 1959, 910 Ann Street. 3870,
1st month, 7th day, 1959, 910 Ann Street. 3558, 12th month,
22nd day, 1958, 910 Ann Street.
page 146 ) Q. All right, sir. Mr. Lewis, state whether or
not you made all of the deliveries that you have
just referred to at 910 Ann Street!
A. Yes, sir, I did.
Mr. Moody: Answer Mr. Livesay.

*

*

*

*

*

*

*

*

*

*

page 148 ]

WILLIAM H. HARRELL,
called as a witness on behalf of the plaintiff, having been
first duly sworn, was examined and testified as follows :

DIRECT EXAMINATlON
By Mr. Moody:
Q. State your name, please, sir f
A. William H. Harrell.
Q. And address!
A. 109 Clay Avenue.
Q. Mr. Harrell, where are you employed!
A. Norfolk Naval Shipyard.
Q. And have you been employed by Mr. Nix here in the
oil business previously f
A. It's been about three- about three years ago.
Q. How long were you working with him there T
A. About three or four months.
page 149 ) Q. And during that time what was your
what were your duties Y
A. Delivering oil, driving a truck, making deliveries.
Q. Now, if you will, take these invoices and go through
those and state whether or not you made any of the deliveries
at 910 Ann Street and, if so 1 give the invoice number and
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the date, and until you testify differently we'll consider all
these for 910 Ann Street.
The Court: Just give the ticket number.
A.
Q.
A.
Q.
A.

You want the number off hereY
Give the number and the date Y
7072, date 1-25-60.
Just keep it right with them and just go right ahead 7
7764, 2-26-60.

The
The
The
The
The
The

Court: What's the date T
Witness: 2-26-60.
Court: Is that for $26.04 T
Witness: $26.07.
Court : $26.07.
Witness: Yes, sir.

By Mr. Moody:
Q. Just go ahead.
A. I believe that's all.
Q. All right, sir. Now, Mr. Harrell, how were
page 150 )
you able to identify the tickets where you made
the deliveries Y
A. By my signature.
Q. And how do you sign itT
A. William H. Harrell.
Q. You sign it William H. Harrell Y
A. Yes, sir.
Q. All right, sir. And I ask you whether or not you made
the deliveries on those invoices that you have referred to
which you signed 7
A. Yes, sir.
Q. And was the oil on each of them in accord and were
these invoices here placed in the tank at 910 Ann Street!
A. Yes, sir.
Q. All right, sir. I show you certain invoices for 219
Hatton Street and ask you will you go through those and
state in any case where you made the delivery the ticket number and the date of that ticket, and these are all for 219
Hatton Street.
A. Not any in this bunch.
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The Court: You didn't work there but how long, Mr.
Harrell!
The Witness: About three months.
By Mr. Moody:
Q. Now, you made no deliveries at 219 Hatton
StreetA. I don't see any tickets there.
Q. - while you were employed Y All right, sir.
Now, these tickets here are for Slim's Restaurant on
Fourth Street f
A. I know I made some there.
Q. You think you did T
A. Yes, sir, I lrnow I did.
Q. If I may state, that's the first one I have seen that
you delivered there, if you want to quickly glance through
them.
A. Want to go through all of them!
Q. Start with that one and go on back if you want to. The
others I have checked. You can look real quickly if you like.
A. 7677, 2-24-60. Yes, sir, I made this one.
Q. All right, sir.
A. 7280, 2-4-60.
Q. Go ahead.
A. That's the second one.
Q. Is that the only two that you made delivery A. Let me go on through and be sure.

page 151 J

The Court: That's all you find, Mr. Harrell T
The Witness: Yes, sir, two.
page 152 ] By Mr. J\{oody:
Q. All right, sir. Now, these two that you
found at Slim's Restaurant, did you make those deliveries Y
A. Yes, sir.
Q. And was that oil placed in the tank over there or not!
A. Yes, sir.
Q. All right, sir. And how do you identify your signature
on here!
A. By "W" - I got "W. Harrell." Somewhere I had
"William H." That's just the way I sign it. That's the
fastest way.

*

*

*

*

*
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page 158 ]

*

*

*

*

*

ROBERT MILLIGAN,
called as a witness on behalf of the plaintiff, having been
first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION
By Mr. Moody:
Q. State your name, please, sir!
A. Robert Milligan.
Q. Where are you employed, 1\tir. Milligan Y
A. Virginia Electric and Power Company in Portsmouth.
Q. What capacity!
A. Service investigator.
Q. And in that connection can you state whether or not
you would be familiar with the service rendered at 269 Hatton
Street, formerly 219 Hatton Street, during a period of time
approximately from - well, we'll deal primarily here with
the latter part of 1960 and '61.
Mr. Livesay: If the court please, we object
page 159 ] to that question. We think it is irrelevant, immaterial. It doesn't tend to prove anything in
this case. As to whether electricity was on has nothing to
do with whether oil went into this tank or not, and we just
don't think it is material. It is time consuming.
Mr. Moody: It is a factor to be considered Your Honor,
as to whether or not the house was occupied, and we feel The Court: Well, I think Mr. Deal testified the dates he
checked the records of the power company. I reckon this
will just corroborate what Mr. Deal has said.
1\fr. Livesay: What does it tend to prove!
The Court: Except Mr. Deal contends the furnace was
off and they couldn't need to put any oil at this address.
Mr. Livesay: Does the fact electricity was on prove the
furnace was working!
The Court: No, sir, not unless you prove the furnace was
run by electricity. I don't know whether it had an electric
unit on it or not. I haven't heard any testimony one way or
the other.
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Mr. Livesay:
page 160 ) ception.

Note our objection and ex-

By Mr. Moody:
Q. Proceed with your testimony with reference to 219,
which is now 269, Hatton Street!
A. Actually we have two accounts.
Q. Yes, sir. It's testified to the individual account at that
address. I think one is upstairs and one downstairs. Is that
correct!
Mr. Livesay: Is he going to lead the witness or ask him

a question!

The Court: Ask if he had two accounts in there and where
they are, what do they represent.
A. We have two accounts listed. One is just listed as firstand the other second-floor.
Q. All right, sir. We are primarily interested in whether
or not the power was on during the latter part of 1960 and
the first half of - well, we'll say up to about October of
19617

A. You were referring to both units, is that right?
Q. Yes, sir.
The Court: Take one at a time. Take downstairs. Tell us
when it was cut off and when it was cut on during that period.
A. All right, sir. 269 North Hatton Street,
page 161 ) the first floor was cut on August 24 of 1960 and
was cut off January 3 of 1961. It was cut back on
January 24 of 1961, and our records indicate it is still on
today.
Q. Urn-hum. And your recordThe Court: It was on from when f August until A. Of 1960
went back to
Q. No, sir.
You stated, I

- well, actually, it's been on and off now. I
1960. Did you want me to go back further

You covered the periods we are interested in.
believe, that it was turned on on August 24,

1960!

A. Yes, sir.
Q. It was turned off January 3, 1961, and it was turned
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back on on January 24, 1961, and has been on ever since. Is
that .correct, sirT
A. Yes, sir.
The Court: Now take the upstairs.
By Mr. Moody:
Q. That is the first floor Y
A. That's correct, yes, sir.
Q. All right, sir. How about the other part of the house!
A. Now, unit listed as Number 2 or second floor was on
from August 3 of 1953 until July 6 of 1960. It
page 162 ] was cut off July 6 of 1960, was not turned back
on until September 11 of 1961, and has been on
ever since.

*

*

*

*

*

page 171 ]

MALLIE TAYLOR,
called as a witness on behalf of the plaintiff,
having been first duly sworn, was examined and testified as
follows:
DIRECT EXAMINATION
By Mr. Moody:
Q. State your name; please, sirf
A. Mallie Taylor.
Q. Where are you employed, Mr: Taylor!
A. Portsmouth Gas Company.
Q. What capacity?
A. Credit manager.
Q. And in that connection do you have certain records
that would indicate whether or not service is being furnished
to a certain location Y
A. Yes, sir, I do.
Q. You have been requested or records have been summonsed, I believe, in connection with property located at
269 Hatton Street, formerly 219 Hatton StreetY
A. Yes, sir.
Q. Do you have those with you, sirf
A. Yes, sir.
Q. All right, sir. And if you will, referring to those
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records, would you state whether or not that
page 172 J location was being furnished gas on or about
the latter part of 1960, specifically in December,
and during the first nine months of the year 1961 Y
Mr. Livesay: If the court please, we object to this question. We think it is irrelevant, immaterial. It doesn't tend
to prove anything in this case.
The Court : I think j\tfr. Deal testified the property was
vacant at the time - or did he testify to that Y
Mr. Moody: He did, Your Honor, that one of them was.
The Court: Overrule your objection.
Mr. Livesay: Note an exception.
By Mr. Moody:
Q. Proceed with what your records indicate, sir!
A. It is on August 24 at 269 Hatton Street service was
discontinued. There was no gas used from August 24, 1960,
until January 26 of 1961. That's when the meter was set
back.
Q. Was it turned on then or not Y
A. It was turned on January 26, 1961, yes, sir.
Q. And I ask you whether it remained on or
page 173 ) not!
A. It has remained on from that period up
to date.

*

*

*

*

*

*

*

*

*

*

page 178 J

BRYANT NIX,
plaintiff, called as a witness on his own behalf, having been
first duly sworn, was examined and testified as follow:
DIRECT EXAMINATION
By Mr. Moody:
Q. State your name, please, sir T
A. My name is Bryant Nix.
Q. And your address Y
A. 113 Channing Avenue, in Portsmouth.
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Q. Mr. Nix, you are the plaintiff in this case and I believe
you operate C. E. Nix and Son, Incorporated. Is that correct, sirY
A. Yes, sir, that's correct. I am president of C. E. Nix
and Son, Incorporated.
page 179 ] Q. All right, sir. Now, how long have you been
in that business T
A. Twenty-one years- twenty-three years, correction.
Q. Twenty-three years. How long have you operated from
the same location you are now located Y
A. The same amount of time, twenty-three years.
Q. All right, sir. And I believe Mr. Deal's place is right
across the street from you Y
A. That is correct.
Q. How long have you done business with Mr. DealT
A. Well, the activity on his account began about '51. I
have known Mr. Deal since he went in business.
Q. All right, sir. Now, you have served him - have you
served him at more than OIJ.e location during that period of
timet
A. Yes. I have served him at all of the locations, the
apartments, his restaurant, and his home, at sometime or
other during that period.
Q. All right, sir. Now, getting back to your participation
in the business, do you actively participate in the carrying
forward of this business of yours or not Y
A. Yes, I actively participate and we are a
page 180 ] small organization. I do the bulk of the office
work and the managerial work.
Q. All right, sir. Do you make deliveries or notf
. A. I don't normal.ly make deliveries. I have made some
and I have made a few on this account in question, but as
a normal rule I don't make the deliveries, although I am
familiar with all of the delivery schedules.
Q. And do you or not supervise the handling of the records
pertaining to the sales and payments of oil in your company?
A. I do, sir.
Q. And can you state whether or not in the regular course
of business as a part af your bookkeeping and accounting
system that you keep certain records of that particular!
A. That is correct. We keep certain records but our accounting firm or the accounting firm of Carl Katz Associates
in Norfolk prepares our accounts receivable, does our general
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bookkeeping, and handles all tax matters and dealings with
Internal Revenue. The records are in his office.
Q. And are the entries on these records made in the
regular course of business Y
A. They are made in the regular course of
page 181 ) business.
Q. All right. Now, we have here certain statements of account with Noah Deal and I would like to show
these to you and ask you whether or not these reflect the
accounts with which we are concerned here today. Take a
look at those and state whether or not they are the records
of the account that we are concerned with here today!
A. Yes, sir, these are the records of the accounts that we
are concerned with today.
Q. And, now, are they complete statements of the account
of Noah Deal at his - including the restaurant business and
the other businesses that we are concerned with here today¥
A. That is correct, yes, sir.
Q. And do they show the correct balance on each account
as to the amount that he owes you Y
A. They show the balance as of October 31, '61, and there's
been no change since that date.
Q. And then your answer would be yes. Is that correct,
sir!
A. The answer would be yes.
Q. All right. Now, using those records, referring to those,
would you state, please, how much he owes you on
page 182 ) each of the accounts that we are dealing with
beret
Mr. Livesay: If the court please, we must object to that.
The witness has not identified this statement or statements
as prepared by any one particular person. There hasn't
been proof to the court that the various items were delivered, and we just think that for him to testify from that
sort of thing without having further identified it and explained it and substantiated it is erroneous.
The Court: I overrule the objection, sir.
The Livesay: Note an exception.
By Mr. Moody:
Q. Go ahead.
A. I lost continuity there. You wanted the balance of the
accountsT
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Q. Yes, sir.
A. The balance of the account at 219 Hatton Street is
$1,259.96.
Q. All right, sir.
A. The account of Slim's Restaurant, Noah Deal trading
as, 1116 Fourth Street, has a balance of $358.24. The account of Noah Deal, 225 Hatton Street, has a balance of $1,786.14. And the account of Noah Deal at 910 Ann Street has
a balance of $391.74.
page 183 ) Q. All right, sir. Now, do you have a total on
that?
A. No, sir.
Q. All right. Now, can you state whether or not your
records in your office are kept separately with reference to
each account here?
A. Yes, they are.
Q. All right, sir. And can you state the procedure that's
used in keeping these records separate t
A. Well, the deliveries are made, as the testimony has
indicated, by the drivers. The driver makes out an invoice
at the time of delivery. The invoice is made out in triplicate.
One copy of the invoice is mailed to, in this case, Mr. Deal,
within a period of twenty-four to forty-eight hours after the
delivery. That invoice is to advise him that we have made
delivery to that account on that date. It is a copy of the
print-o-meter ticket that indicates the numper of gallons,
the price, and the amount that he owes. As far as the mechanics of the thing, the other two copies, one is retained in
our office and one is sent to our accountant in Norfolk, who
posts these invoices to the various accounts.

Mr. Moody: Your Honor, we would like to introduce these
statements of account.
The Court: Plaintiff's Exhibits 1, 2, 3, and
page 184 ) 4.
(Received and marked Plaintiff's Exhibits 1, 2, 3, and 4,
for identification.)
Mr. Livesay: Are those the statements from which Mr.
Deal- excuse me, ~{r. Nix was testifyingT
Mr. Moody: Um-hum.
Mr. Livesay: We renew our objection. The details in
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there have not been proved. They haven't even shown who
made up the statement, not been substantiated in any way.
The Court : Well, I understand that these drivers we were
going - they were going to let them come into evidence as
to the ticket from which this statement was made up. I
understood we were going to let them come later.
Mr. Livesay: I understand that, if the court please, and I
must object in case they don't know. But I also object on
the grounds it hasn't been testified who prepared this statement or when. Whose statement is it!
The Court: Who made up this statement! Did you ask
him!
l\1r. Moody: Mr. Nix - no, sir. I asked him
page 185 ) whether or not it was a complete accounting of
the accounts involved here.
By Mr. Moody:
Q. Who made that statement!
A. The statements were prepared by National Business
Service from records that were on file in their office and in
our office. They were prepared and typed. by National Business Service, but of course with my attesting to the correctness of them and also balancing the information that they
had against my automatic delivery cards to be sure that the
delivery insofar as the gallons and price were all concerned.
Mr. Livesay: If the court please, we feel the people that
prepared this statement are the ones to bring it in. We have
got to be able to cross-examine.
1\tlr. Moody: 1\tiay I ask Mr. NixThe Court: I agree with you, Mr. Livesay; I think you
are absolutely cor1:ect. And I am going to admit them and
just mark them for identification until they are better proved.
By Mr. Moody:
Q. Mr. Nix, what is your position with C. E. Nix and
Son, Incorporated Y
A. President, sir.
Q·. And have you observed and checked these
page 186 ) accounts as to accuracy and correctness with
reference to the accounts of your office Y
A. I have, sir.
Q. And are they correct or not Y
A. They are correct, sir.
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Q. All right, sir.
A. They were prepared under my supervision, as in the
case of the tax matters. The final disposition of those records
is my responsibility, and when I attest to the fact tha.t they
are correct, then they are. It is my responsibility not the
accountant's, although it is the accountant's technical knowledge that I rely on for the keeping of the records.
Q. Now, do you know whether or not Mr. Deal has been
furnished with a copy of those accounts T
A. Mr. Deal-

Mr. Livesay: Now, if he knows of his own knowledge.
A. Mr. Deal was furnished with a copy of those accounts
of my own knowledge.
The Court: Testify how you furnished them to him,
whether it was by mail or not.
A. Because I put them in his hand.
The Court: In person T
A. In person, October of 1961, not that spepage 187 ] ci:fic page, but an accounting that contained the
basic information that's contained there, at Mr.
Deal's request.
The Court:· What's that!
The Witness: I say, at ~fr. Deal's request.
Mr. Livesay: We object to that. That's a volunteered
statement here. It wasn't in answer to any question~
Mr. Moody: It was in answer to a question.
Mr. Livesay: It is strictly a volunteered, self-serving
statement.
Mr. ~{oody: It is a question whether or not he had given
copies to Mr. Deal. Your Honor, we submit that's sufficient
to introduce them under the shopbook rule. We have authority on it.
The Court: I think the man who prepared them ought to
be offered in evidence, Mr. Mr. ~{oody: We can bring him in, Your Honor, but we
object and except to the court's ruling on that.
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By Mr. Moody:
Q. Mr. Nix, I show you certain invoices or vouchers with
reference to deliveries of oil that have been testified to here
and ask you will you state what these are, please, and how
they are - those records are kept Y·
page 188 ] A. These are the delivery tickets that cover
the charges for these various accounts. These are
the delivery tickets that the drivers have been looking through
and attesting to the fact that they made the specific delivery
as shown by this ticket on the specific date and to the specific
account as shown.
Q. And, Mr. Nix, would you state whether or not those
records are kept as a routine accounting system in your
business!
A. They are, sir. They are kept daily as a routine system.
Q. And are they made regularly at the time of the transaction T
A. They are made at the moment of the transaction.
Q. All right, sir. And do you supervise the handling of
these recordsf
A. I do, sir.
Q. All right, sir. And would you state, please - pick up
the first one and go through those and state what account
we are dealing with and the amount owing on that particular account!
A. This is the account of 910 Ann Street, and the amount
owing on the account, as I have previously said, is $391page 189 ]

.74.
Q. And has any part of that been paid to you,

sirT
A. No, sir.
Q. Have you made demand f
A. I made demand for the payment of this account in
October of '61.
Mr. Moody: I would like to offer that, Your Honor, in
evidence.
The Court: Plaintiff's Exhibit No. 5.
(Received and marked Plaintiff's Exhibit No. 5.)
Mr. Livesay: We note our objection to the introduction of
these tickets. They haven't all been identified, they haven't
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all been testified to, and we haven't seen this piece of paper
that must be attached to them.
Mr. Moody: I thought you had seen it, Mr. Livesay.
The Court: Show it to Mr. Livesay. He hasn't seen it.

By Mr. Moody:
Q. Mr. NixMr. Livesay: I don't want to see it if he doesn't want to
put it in.
The Court: No evidence at all as to what
page 190 ) that represents.
By Mr. Moody:
Q. Would you state what this is, please, sirt
A. That's an adding machine tape that we ran on the
invoices as part of our audit of these accounts, an adding
machine tape that we ran to determine that the accounts were
correct.
Q. And did you do that!
A. I made the adding machine tape myself and that is
iny handwriting.
Q. All right, sir. And is the amount shown on it as due on
the account!
A. Yes, sir.
Mr. ~Ioody: All right, sir. We would like to offer it, Your
Honor.
Mr. Livesay: 'Ve would like the record to show our objection as to the introduction of these tickets, as so-called,
and if the court please, I'd rather not stand and do it every
time he puts them in. It is obvious he is going to do it.
The Court: Well, the thing I thought probably you objected to this portion at the bottom.
page 191 ] Mr. Livesay: Well, I have to object to all of
it or none, as I understand it, judge, and my
objectionThe Court: There's no testimony to the portion at the
bottom as written down at the bottom.
Mr. Livesay: What I am objecting to right now, judge,
is those tickets, and I would like the record to show I take
exception to the court's ruling over my objection.
The Court: I have ruled until he puts the other drivers
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on - I a.m just identifying them at this time until he puts
the drivers on to identify the balance of the tickets. After
they have been identified, then I will rule on the question of
admissibility.
Mr. Livesay: I now understand.
Mr. Moody: We are basing the introducetion of these
tickets on the testimony of Mr. Nix, who has testified in
accordance with the rule of the shopbook rule, as I understand it.
By Mr. Moody:
Q. Go ahead, ~ir. Nix!
A. This account is 225 Hatton Rtreet. The balance due on
it is $1,786.14. The account is in the name of
page 192 ) Noah Deal and the address is 225 Hatton Street
in Portsmouth.
Q. All right, sir. And what is the amount due Y
Mr. Livesay: Judge, this is the third time he's asked this
witness what amount is due at one property and we certainly
think it is prejudicial to keep on slugging away how much
due, how much due, how much due, at the same property.
Mr. Moody: Mr. Stanley Livesay, would you please look
at that and see if you have any objection.
-By 1\{r. Mooti.y:
Q. Mr. Nix, in connection with this group of tickets for
225 Hatton Street, I show you what appears to be an adding
machine tape and ask you whether or not you are familiar
with that'
A. That is an adding machine tape that I ran in my audit
of that account and attached it for the verification of the
account.
.
Q. And how about the writings thereon Y
A. The writing is mine, sir.
Mr. Moody: All right, sir. I would like to introduce it,
Your Honor.
The Court: Plaintiff's Exhibit No. 6.
page 193 )

(Received and marked Plaintiff's Exhibit No.
6.)

By Mr. Moody:
Q. Proceed with the next one Y
A. This is the account of Slim's Restaurant with Noah
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Deal trading as, at 1116 Fourth Street. The total amount
due on this account is $358.24. The adding machine tape
was prepared by me. The notations are mine. It is done as
an audit of the account.
Q. And does the tape reflect the amount due on that account or notT
A. It does, Mr. Moody.
The Court: Plaintiff's Exhibit No. 7.
(Received and marked Plaintiff's Exhibit No. 7.)
By Mr. Moody:
Q. Go ahead with the next one 7
A. This is the account of Noah Deal at 219 Hatton Street.
The balance due on this account is $1,259.96. The adding
machine tape attached thereto was prepared by me. The.
pencil notations are mine. It is a true accounting of his
balance at that address.
The Court: Plaintiff's Exhibit No. 8.
(Received and marked Plaintiff's Exhibit No. 8.)
Mr. ~Ioody: Now, Your Honor, these drivers
apparently all are ready and it shouldn't take
but a short while with the tickets all having been written
down, if I may withdraw this witness and put them on.
The Court : Well, I 'vould like to finish with the witness
rather than call them in and break it up that way, Mr. Moody.
I think it would be much better if we did it that way.
Mr. 1\{oody: All right, sir.
page 194 }

By Mr. Moody:
Q. Now, Mr. Nix, when did Mr. Deal first make any complaint to you with reference to this account?
A. In October of 1961.
Q. And how long had it been since the last delivery was
made to him before thatT
A. The last delivery prior to that was made in the spring,
probably in April, of '61. I am sure we made deliveries in
April. Whether we made any after that date I don't know
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for sure, but in the spring of the same year was the last
activity or the last deliveries that were made.
Q. And how long had it been since he had made a payment on the account!
A. I believe the last payment was made in
page 195 ) November of 1960. The last time that I received
any moneys from Mr. Deal was in November of
1960.
Q. All right, sir.
A. A long time.
Q. Can you state whether or not Mr. Deal was sent a
statement or invoice on each sale or each delivery that was
made to himY
A. Mr. Deal was sent a - an invoice on each and every
delivery that was made, either through the mail or delivered
to him, in the case of the restaurant probably through his
entployes or in person.
~:fr. Livesay: Objection, stating probably what somebody
else did who isn't here.
The Court: I sustain the objection.

A. ( Cont 'd) The invoices were sent to him and at the first
of the month, or very soon thereafter, he received a statement which indicated the charges and credits of these accounts during the month and told him how much his balance
was at the time of the statement.
Q. Urn-hum. All right, sir, when you- in connection with
the accounting can you state why you kept separate accounts
of these various places that you served him?
A. Kept separate accounts at the various places first
of all because we had him on what is known as
page 196 J the automatic delivery system. Under the automatic delivery system we have to keep a separate
account so that we kno\v when to go back to make the next
delivery. We also kept separate accounts because of the
convenience of the customer.
Mr. Livesay: If the court please, this is getting beyond
- we haven't heard any testimony that it was convenient
to Mr. Deal to do this, that, and the other, and he is speaking now purely hypothesis of what was in his mind, and that
hasn't anything to do with this case.
The Court : If it. is the usual custom of that particular
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business, it would be proper evidence; otherwise, it would
not.
Mr. Livesay: All right, sir. But what does that have to
do with the motives of someone doing this, that, and the other,
whether it was done Y
The Court: I am not familiar with this theorem of formula
or so forth that they may use or temperature. I don't know
whether it is used in other oil companies or not. If it is, I
think it is perfectly proper to show how they keep the
records on such a thing as that, what is the usual custom
here?
page 197 ) Mr. Livesay: No objection to that, if the court
please. The objection is theorizing why some·
body would want it kept separately.
Mr. Moody: We withdraw the question if it is going to
cause any concern, because it The Court: All right, sir.
By Mr. Moody:
Q. Mr. Nix, how long have you been using the degree.day
or :fill.up system that you used in connection with Mr. Nix
-Mr. DealY
A. We have used an automatic delivery system of some
type or the other certainly since the late Fifties - the early
Fifties.
Q. Now, what is that!
A. Our system has been modified as the years have gone
along, but basically we have had an automatic delivery
system since early 1950, probably '51.
Q. ·Can you explain that to His Honor and the jury what
it is, how it operates Y
A. Yes. The automatic delivery system of fuel oil perhaps some of the jurors and the court have it. The
customer and the suppliers enter into a verbal agreement,
sometimes written, but they enter into an agreement where
the customer says, ''I want you to take care of my oil
requirements at my house" or "at these properties that I
own.'' And we in turn set up what we call an
page 198 ) automatic delivery card on the account. From
that we make a delivery, we record the weather,
we predict when he will need his next delivery, and we try
to get there before he runs out. The automatic delivery
system is a practice throughout the entire oil industry. It
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is practiced by every dealer of any size in this city. And
when a customer enters into an automatic delivery system
with his supplier he is agreeing to accept these c;ieliveries
into his tanks without being there and without being present
to sign a ticket. It is a confidence that's brought up between
the buyer and the seller.
Q. Um-hum.
A. And there is mutual advantage to both of them. It is
to our advantage because we can deliver at our convenience
and with our own scheduling, and it is to his advantage
because he doesn't have to worry about his fuel oil.
Q. All right, sir. Do you keep separate records in connection with that degree-day system on each account!
A. Yes, I do, on each account of customers who have one
account or more than one account.
Q. Mr. Nix, I show you certain records and ask you what
these areT
A. These are the automatic delivery records
page 199 ) of the various accounts of ~Ir. Deal at 225
Hatton Street; at Slim's Restaurant, 1116 Fourth
Street; of Noah Deal at 910 Ann Street; and Noah Deal at
219 Hatton Street. They are accounts that I prepared myself. l\iost of the information on here was put in by me or
my manager, ~Ir. Critcher. They go back to 1956 on 219
Hatton Street, 1956 on 910 Ann, and probably the same date
here on the restaurant - yes, 1956 on the restaurant and
to the same date at 225 I-Iatton.
Q. And I ask you whether or not these records are used
in an effort or in order to project forward under the degreeday system the probable time of the next deliveryT
A. That's - they are m.:;ed for that purpose and they are
also used for the purpo:;;e of disbursing the deliveries to the
various houses.
Mr.
The
Mr.
The

Moody:
Court:
Moody:
Court:

Offer these, Your Honor.
I will mark these as a unit.
All right, sir.
Plaintiff's Exhibt No. 9.

(Received and marked Plaintiff's Exhibit No. 9.)
By Mr. Moody:
Q. Now, in connection with deliveries under the degreeday system where you go there when you think they should
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need oil under your procedure that you follow,
page 200 ] can you state whether or not you had your
drivers go to 219 Hatton Street under this system
when normally they would have used oil and found that they
did not need oil T
A. That is correct.
Q. Do you have any records of that or not Y
A. I did and I have it noted on the card at 219 Hatton,
which the court has.
Q. All right, sir. Using that card would you testify as
to when your driver was there and found that they did not
need oil T
A. We made a delivery on December 5 and the tank was
fullQ. vVhat year?
A. - at the completion of that date - that delivery.
December 5, 1960. On December 20, at approximately the
time that we would have expected it to require oil again,
we sent a truck there. The driver reported to me that the
tank was full. vVe did not make a delivery, but I noted it
on his automatic delivery card. Then I predicted his next
delivery from a full tank on the 20th of December, and the
prediction worked out to be January the 2nd of 1961. On
that date the driver went to the house, he checked the tank,
he found it full, he reported to me that that was the case.
I noted his card again and projected my next depage 201 ] livery, which worked out to be the 17th of January
1961.

*

*

*

*

*

WARREN H. LEWIS,
recalled as a 'vitness on behalf of the plaintiff, having been
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
page 202 ]

*

*

*

*

*

*

*

*

*

*

By Mr. Moody:
Q. All right, sir. And is this in your own handwriting,

88

Supreme Court of Appeals of Virginia

Ernest Marshall
this information you have in your hand, or did somebody
write it while you read it!
A. I read the ticket off and he wrote it down.
Q. All right. Does this correctly reflect all of the deliveries
that you made .in connection with these deliveries to Mr.
Deal?
A. Yes, sir, it does, the various addresses there.
Q. And I believe you show on here that you made deliveries
to Slim's Restaurant and also to 219 Hatton Street, to 225
Hatton Street, and to 910 Ann StreetT
A. That's correct, sir.
Q. Now, 1Ir. Lewis, can you state to His Honor and the
jury whether or not you made each and every one of those
deliveries that are shown on this piece of paperY
A. Yes, sir, every one of them I made.
Q. And in each case where a charge was made to Mr. Deal
that you handled it, what you put on here, did
page 203 ) you put the oil in his tank at the location shown Y
A. Yes, sir, the address shown on the card-on the ticket.

*

*

*

*

*

*

*

*

*

*

page 205 ]

ERNEST MARSHALL,
called as a witness on behalf of the plaintiff, having been
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Moody:
Q. State your name, please?
A. Ernest Marshall.
Q. You can sit down, Ernest.
A. Ernest Marshall.
page 206 ] Q. Where do you live!
A. Ida Bouber.
Q. And who are you employed byY
A. Mr. C. E. Nix and Son.
Q. How long you been with them Y
A. About six years now.
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Q. And what have been your duties since that time!
A. Service station attendant.
Q. And have you had occasion to make any oil deliveries
for themf
A. Yes, I did.
Q. All right, sir. When you make deliveries who tells you
to make them f
A. Mr. Nix.
Q. Do you have a piece of paper in your hand with some
information on it regarding deliveries that you have made Y
A. Yes, sir.
Q. All right. And I believe that you had only made one
delivery!
A. Yes, sir.
Q. And that was- is this a correct statement of the delivery that you made Y
A. Yes, sir.
page 207 ) Q. All right. .And where did you make it f
A. To 910 Ann Street.
Q. All right. And was that oil placed in the tank or not!
A. Yes, sir.
The
The
The
in the

Court: What's the ticket number f
Witness: 1651.
Court: All right. I don't want the paper. It's got it
record.

*

*

*

*

*

*

*

*

*

*

page 208 )

ROBERT E. PERKINS,
called as a witness on behalf of the plaintiff, having been
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Moody:
Q. State your name, please!
A. Robert E. Perkins.
Q. And your address 7
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A. 4804 Bowden Avenue, Chesapeake, Virginia.
Q. Where are you employed!
page 209 ) A. Sinclair Refining Company.
Q. And have you been previously employed by
l\'[r. Nix?
A. Yes, sir.
Q. When was that?
A. Well, I am now employed with hhn part time now, but
in 1959 I worked for him for six months.
Q. And what were your· duties?
A. Driving an oil truck, making deliveries.
Q. And in that connection have you had occasion to deliver oil to Slim's Restaurant or 225 Hatton Street, 219
IIatton Street, and 210 Ann StreetY
A. Yes, sir.
Q. All right. I believe that indicates that you made none
at 910 Ann Y
A. Yes, sir.
The Court: Read in the record the ticket numbers and the
address and date.
Mr. }ffoody: May I read that into the record Y
Mr. Livesay: It would be all right with me.
page 210 } Mr. Moody: Ticket number 4265, date 1-26-59,
gallons 121, 225 Hatton. Ticket number 4400,
date 2-2-59, gallons 341, 219 Hatton. Ticket number 4243,
date 1-24-59, gallons 290, same address. Ticket number 205,
date 2-10-59, gallons 370.
By Mr. Moody:
Q. Now, I'll- l\1r. Perkins, will you state whether or not
you made the deliveries that are shown on here!
A. Yes, sir.
Q. And I ask you whether or not the oil was placed in the
tank at these locations?
A. That's right, sir.

*

*

*

*

*

CARL .J. KATZ,
called as a witness on behalf of the plaintiff, having been first duly sworn, was examined and testified as
follows:

page 214 ]
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DIRECT EXAMINATION
By 1\fr. Moody:
Q. State your name, please, sir!
A. Carl J. Katz, K-A-T-Z.
Q. And where do you live, Mr. Katz!
A. Norfolk, Virginia.
Q. What is your profession Y
A. I am an accountant.
Q. And in that connection I ask you whether or not you
have had occasion to keep records for C. E. Nix and Son t
A. Yes, sir.
Q. How long have you been keeping these accounts!
A. Since 1952.
Q. And does that include the account with reference to
deliveries of oilY
A. It includes the accounts receivable for the fuel oil the division or department, yes, sir.
Q. Yes, sir. And in order to keep your records
page 215 ) in connection with this matter where do you get
your information f
A. From information supplied basically by Bryant Nix or
the - any of the employes of C. E. Nix and Son, Incorporated.
Q. All right, sir. Now, what do they send you to keep
these records f
A. As far as accounts receivable are concerned, they send
us delivery tickets and cash receipts, of course.
Q. Now, Mr. l{atz, I first show you invoices - this is
marked Plaintiff's Exhibit 5 - and ask you whether or not
these are the type invoices that you received in connection
with keeping the accounts of C. E. Nix and Son f
Mr. Livesay: May I inquire did counsel say these had
been marked Plaintiff's Exhibit No. 57
1\{r. Moody: Yes, sir.
1\Ir. Livesay: I thought they had been identified.
The Court : He was going to offer them as soon as all
of the drivers had testified.
lVIr. Livesay: It is my understanding they are not in
evidence at the present time.
The Court: Except for identification.
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Mr. Moody: Your Honor, we offered them
page 216 } under the shopbook rule of keeping these accounts
at the time.
The Court: Well, you can go ahead with it. They have been
offered and exhibited to tpe witnesses, others.

By Mr. Moody:
Q. Mr. Katz, would you answer that question Y These are
the type of information you receive in order to keep these
accounts?
A. Yes, sir.
Q. Now, would you just keep that together. Put the rubber
band back around it.
A. Yes, sir.
Q. Now, I show you also Plaintiff's Exhibit No. 6, 7, and
8, which consists also of a similar type invoices and ask you
'vhether or not they are the same type as are kept in connection with the keeping of the records Y
Mr. Livesay: I would like the same comment entered in
the record. We don't understand them to be exhibits at the
present time.
The Court: All right, sir. They have been heretofore
exhibited to witnesRes and marked for identification.
A. Yes, sir, these are the type of records that we would
receive.
page 217 ] Q. All right, sir. Now, can you state whether
or not in the keeping of these records you received certain information from that whether or not a
separate accounting is kept for the benefit of the customer
in these cases of each Mr. Livesay: If the court please -

excuse me, I apologize.

By Mr. Moody:
Q. -in each location he might have?
Mr. Livesay: If the court please, we object to this. It
isn't material what is of benefit or not of benefit to the
customer.
Mr. Moody: Your Honor, we withdraw the question.
The Court: All right.
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By Mr. Moody:
Q. Do you keep all of the records of this corporation Y
A. No, sir. Part of the records are kept by Bryant Nix.
Q. And what - how is it divided between your office and
his officeY
A. As far as the accounts receivable are concerned, we
primarily prepare a monthly statement which is mailed from
our office to clients.
page 218 ) Q. Right. And are there any other accountants
besides your office that work on his accounts to
your knowledge Y
A. Accountants T
Q. Yes, sir.
A. No, sir. Outside of Mr. Nix we are the only ones that
do his work.
Q. And can you state whether or not these accounts as
indicated here to you are separate accounts from your experience as an accountant and with your knowledge of the
information in connection with these particular accounts Y
I am speaking with reference to Mr. Nix's office are they kept
separately!
Mr. Livesay: Objection.
The Court: Well, he doesn't keep them in Mr. Nix's office,
does heY
Mr. Moody: I am asking his opinion from the standpoint
of being an expert and in addition thereto his personal information as to these accounts.
The Court: What would an expert know about how Mr.
Nix kept accounts in his office T The fact he was an expert
wouldn't make any difference, would it Y
By Mr. Moody:
Q. From your personal knowledge, Mr. Katz,
of the accounts as they are shown here, does Mr.
Nix keep separate accounts of these matters Y
page 219 )

Mr. Livesay: Objection.
The Court: If he knows.
A. My answer to that is I do know, sir. If these tickets
are looked at, each ticket has a delivery receipt showing
the place at which it was delivered and part of the system
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that we require :Mr. Nix to keep on this type of item is what's
known as a degree-day card showing where the oil was delivered, because these particular accounts have been on an
automatic delivery, which means that unless the ticket was
marked we would not know what house got the oil what day
and what day it was due to get oil again. But when that
came to my office each one had a specific address on it.
Q. Urn-hum. Are you keeping any accounts for other oil
dealers?
Mr. Livesay: Objection. We don't think it is pertinent
what he does for other people. It is just the specific account
involved here.
The Court: I overrule your objection, ~Ir. Livesay.
Mr. Livesay: Note an exception.
A. We do not keep accounts receivable for
page 220 ) other oil dealers at the present time, no, sir.
Q. Have you ever during your period of experience in this business had occasion to keep accounts for
other oil dealers Y
Mr. Livesay: Same objection.
The Court: Overrule the objection.
Mr. Livesay: Exception.
A. Yes, sir.
Q. And are you familiar with the custom of the oil dealers
with reference to whether or not they keep separate accounts
or combine them in matters of this kind Y
Mr. Livesay: Objection. It isn't material to this case
what is done in someone else's accounts.
Mr. Moody: Your Honor, I am asking about the custom in
the trade.
The Court: I overrule your objection. I think the question
was what was the custom in the trade.
Mr. Livesay: Note an exception.
A. I would say this, sir: Even in the present accounts of
C. E. Nix and Son, Incorporated, we have at various times
kept separate locations separate for various customers and
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on the same - we had single statements for various properties for the same customer.
page 221 ] Q. Now, your office receives records then of
sales and of payments on accountT
A. Yes, sir.
Q. And you take care of sending out the statements at the
end of the month f
A. They are mailed from my office, sir; put in an envelope
and mailed.
Q. Now, can you state whether or not you have had occasion in connection with this particular account here and
this particular problem here to make a summary of the
records of the balance due in this particular caseY
Mr. Livesay: Objection. If the court please, he's asked a
question based about the records here and records in this
case, and he's not basing the question on the records that
have been introduced. I submit this man doesn't even know
what's been introduced here. If he is talking about records
that are in this case, all right. If he is not, then I don't
think he is1\{r. Moody: I will rephrase my question.
By J\t!r. Moody:
Q. Mr. Katz, I show you what is marked as Plaintiff's
Exhibits, 1, 2, 3, and 4 and ask you whether or
page 222 ) not you made or supervised the making of these
statements of accounts!
A. These were typed in my office on the typewriter in
my office, yes, sir.
Q. And was it under your office's supervision 7
A. They are in my office. They were checked against the
records that we had, and a summary sheet was attached to
show that they were correct.
Q. All right, sir.
A. With a letter of transmittal.
Q. And. do you recall when this was done T
A. The letter of transmittal was dated November 12, 1961,
so it was done prior to November 12, '61, and it was typed
in my office.
.
Q. I notice that each of these on the bottom indicates the
balance due as of October 31, 1961. I ask you whether that
would be the date that these were computed Y
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A. Well, it was after that date, of course, and prior to
November 12, '61.

*

*

*

*

*

*

*

*

*

*

page 223 )

By Mr. Moody:
Q. Mr. Katz, would you explain to His Honor and the jury
how these account statements were arrived at in detail Y
A. Well, the front page of this particular one, which is
for 225 Hatton Street, shows number of gallons, a date, a
ticket number, and the amount charged. These were taken
from the open tickets that were shown for the time since the
last time this account had been zero. On the bottom there is
an item of date and amount credited. Now, the amounts
credited were a - were not specific cash items. They were
a pro rata breakdown made by Mr. Nix and which we put
on each of these accounts, but these did agree to the penny
to the amount of money that was due by Noah Deal to Mr.
Nix at that time.
Q. All right, sir.
A. The letter of transmittal was signed by me personally.

*

*

*

*

*

*

*

*

*

*

page 226 )

By Mr. Moody:
Q. We will ask you, Mr. Katz, whether or not the returns
that are normally filled out, whether the government requires
you to keep them separate or not and expects you toMr. Livesay: What government, if the court please! We
hate to continue to objecting.
The Court : You talking about state income taxes or
federal income taxes or what are you talking about T
Mr. Moody: We are referring to either or both. We will
take them one at a time.
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A. Both the federal and state income tax forms do show
separate sections for business return, for business information. In the federal return it is known as the Schedule C,
and also you have to keep rental property separate on such
returns on both the federal and state income tax
page 227 ) return. In the federal return that's normally
known as Part IV.
Q. And I ask you whether or not with respect to tax laws
and the treatment of income and expenses there might be
variations in the treatment given to rental properties that
might be different from that of a restaurant or private homeY
A. The answer - the primary reason that it is kept
separate is the rental property as such is considered an
investment and it is kept different from a man's business
or profession, on which there might be such items as selfemployment income and social security benefits in the future.
The Court: As a source of income separate from business
then!
The Witness: They have to be - investment income has
to be separated from business income, yes, sir.

*

*

*

*

*

CROSS EXAMINATION
By Mr. Livesay:

*

*

*

*

*

*

*

*

··*

*

page 228 J

Q. All right, sir. And what's your definition of an open
account!
A. An open account in normal phraseology in accounts
receivable would be the amount due.
Q. The amount due on whatT
page 229 ] A. The amount due on the accounts receivable
would be considered an open account.
Q. Open account merely amount duef
A. That's right, sir.
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Q. Due from what!
A. Well, due from accounts receivable. If we are discussing accounts receivable.
Q. Would you then say that an open account involves
more than one transaction 1
A. It normally would, because an account itself would
normally infer that there's more than one transaction.
Q. Yes, sir. And when you speak of an open account do
you have in mind a continuous dealing between two people!
A. Basically, yes, sir.
Q. Yes, sir. And if you have an open account do you render
statements of the balance of that account periodically!
A. Yes, sir. Normally, yes, sir. If we are discusing accounts receivable, yes, sir.
Q. Yes, sir. And what would be the business practice for
rendering accounts receivable Y
A. It depends. If we are discussing this particular case,
it is rendered monthly, sir.
page 230 ) Q. In other words, it would be good practice
to render a statement monthly of the amount
due on an open account?
A. Yes, sir.
Q. Was that done in this caseY
A. Yes, sir. The statements were made up in my office and
mailed from my office, sir.
Q. Was that done on each of the six properties of Mr.
Dealt
A. As individual pieces of property!
Q. I asked you, and I will ask you again, did you send
him six statements of open account each month Y
A. No, sir.
Q. You did not!
A. No, sir.
Q. And you have previously testified, I believe, that for
some of Mr. Nix's customers you sent them single statements as to each of the various properties, did you not!
A. Yes, sir.
page 231 )

*

*

*

*

*

*

*

*

*

*

Q. All right, now, what were you doing on Mr. Deal!
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A. We were keeping one ledger account for an open account, sir.
Q. Yes, sir. And you sent him one statement each month
for all the oil delivered to six properties. Is that correct!
A. That's right, sir.

*

*

*

*

*

*

*

*

*

*

page 234 )

Q. All right, sir. Now, when did you get the information
about these payments down at the bottom?
A. The payments on the bottom were- at the particular
time that this was typed up, sir.
Q. In other words, subsequent to the date of October 31,
1961, and prior to November 12, 1961. Is that correct!
A. The breakdown between accounts as far as payment was
concerned, yes, sir.
Q. In other words, this account was broken down in your
office some time between October 31, '61, and November 12,
'61 y
A. Yes, sir.
Q. And the information as to these - this particular exhibit has five payments. That was given to you in that period
of time.
A. Yes, sir.
Q. And you had never gotten that information before Y
A. In lump sum 've had it before.
page 235 J Q. In lump sum, but not broken down 7
A. Right, sir.
Q. All right. When were those payemtns made T
A. February 7, '58; October 23, '58; February 5, '59;
November 7, '59; November 17, '60.
Q. All right, sir. Now, I hand you some cards that are
marked Plaintiff's Exhibit No. 9, and I believe they are
referred to as degree-day cards. Is that correct Y
A. Yes, sir.
Q. Do you maintain those cards for Mr. Nix!
A. No, sir.
Q. You do not. He maintains them T
A. Yes, sir.
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Q. In the office in Portsmouth Y
A. Yes, sir.
Q. Is there any information on there as to the value of oil
furnished to Mr. Deal's property!
A. No. What's on here is the amount of oil delivered to
the property and the ticket that it was delivered on, sir.
Q. And no amount due for that oil T
A. No, sir.
Q. Any credits for payments'
A. Not on these cards, no, sir.
page 236 ) Q. All right. That doesn't meet your definition
of an account, does itT
A. Yes, sir.
Q. It doest
A. Not an accounts receivable, but it is an account.
Q. It is an accountT
A. Yes, sir.
Q. Does it show what was paid Y
A. An account does not have to show a payment, sir. An
accounts receivable does, but not an account. An account is
a general heading, sir. It could be an equipment account and
does not have to show any payments.

*

*

*

*

*

page 238 ]

FRANKLIN C. CRITCHER,
called as a witness on behalf of the plaintiff,
having been first duly sworn, was examined and testified as
follows:
DIRECT EXAMINATION
By Mr. Moody:
Q. State your name, please, sir Y
A. Franklin C. Critcher.
Q. And address Y
A. 4533 Caroline Avenue.
Q. Where are you employed, Mr. Critcher!
A. C. E. Nix and Son, Incorporated.
Q. How long have you been employed by Mr. NixY
A. Twenty-one years.
Q. And what are your present duties and what have been
your duties during the period we are concerned with here Y
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A. Well, as truck driver, service station manager, and
office help also.
Q. All right, sir. And in that connection have you had
occasion to deliver oil to Mr. Noah Deal!
A. Yes, sir.
Q. And do you have with you a record that you have made
from these invoices that have been introduced as
page 239 ] to deliveries that you have made Y
A. I do, sir.
Q. Would you refer to that, please, and testify as to the
information that you have there in connection with these
deliveries f
A. All right. You mean give the The Court: Give the ticket number and the date.
A. Ticket number 3142, 12-3-58.
Th~

Court: And what property!

A. That was 261, No. 2.
The Court : I don 't care about the oil. What was the
addressf
A. 910 Ann Street. The next one is 225 Hatton Street,
ticket number 5482, 2-18-58, 417 gallons. Same address,
ticket number 4120, 1-9-59, 418 gallons. At 1116 Fourth
Street, which is Slim's Restaurant on Fourth Street, ticket
number 1218, 2-13-58, 166 gallons. Same address, ticket number 3983, 1-12-59, 164 gallons. 219 Hatton Street, ticket number 5481, 2-18-58, 422 gallons. Same address, ticket number
3967, 1-12-59, 377 gallons. That's it.
Q. Is that all, sir 7
A. Yes, sir.
Q. Right. Now, Mr. Critcher, when you made your deliveries to the properties that you have referred
page 240 J to there, did you at the time that you made the
delivery make a record of the amount delivered Y
A. Oh, yes.
Q. And are these - the testimony you have just given
taken from those recordsf
A. From the records, yes, sir.
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Q. And I ask you whether or not you actually made and
put in the tanks all of the oil that is indicated in those invoices that you have just referred to in your testimony!
A. Yes, sir.
Q. All right, sir. Now, you also, I believe you stated, assist
in managing the office Y
A. That's right.
Q. And in that connection when the accounts are referred
back to the office of these deliveries, what takes place there
in reference to bookkeeping, making a record of it Y
A. Well, on this particular case we bring all copies back
to the office, one copy is mailed to Noah Deal and -

Mr. Livesay: If the court please, I hate to interrupt, but
I just don't believe this gentleman is testifying as to what
he knows.
Mr. Moody: I don't know why you think that.
page 241 ) He says he's assistant office manager.
The Court: He worked in the office he said.
By Mr. Moody:
Q. Go ahead.
A. The ticket numbers - the tickets are brought back to
the office, one copy is mailed to Noah Deal, the other copies
- one copy is sent to the bookkeeper, we keep one copy in
the office.
Q. And can you state whether or not the copy that is
mailed to ~lr. Deal is done so immediately or notY
A. Yes, sir.
Q. T~ your knowledge has he ever prior to October, I
think, in 1961 has he ever made any objections to the receipt
or accounting for any oilY
Mr. Livesay: Objection.
The Court: Overrule your objection.
A. Not that I know of, sir.
Q. Now, with reference to the keeping of your records in

the office, can you state whether or not you keep a separate
account of the - each location that he is served atY
A. Yes, sir.

*

*

*

*

*
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page 242 )

CROSS EXAMITNATION

By Mr. Livesay:

*
page 243 )

*

*

*

*

Q. You testify the ticket 5482 at 225 Hatton
Street was delivered by you Y

*

*

*

*

*

*

*

*

*

*

page 244 ]

RE-DIRECT EXAMINATION
~Ir. Moody:
Q. Mr. Critcher, on what do you base that
testimony that you delivered that oil f
A. My signature on the bottom of the ticket.

page 245] By

*

*

*

*

*

*

*

*

*

*

page 246 ]

BRYANT NIX,
plaintiff, resumed the stand as a witness, having been :first
duly sworn, was examined and testified as follows :
DIRECT EXAMINATION
page 248 ]

*

*

*

*

*

By Mr. Moody:
Q. All right, sir. I will ask you this: At the time that you
rendered him - strike that, please. Prior to that can you
state whether or not Mr. Deal over the period of years that
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he's dealt with you had been rendered a monthly statement
regularly!
A. He had, sir.
Q. And I ask you whether or not he at any time objected to
the amount shown or the deliveries made!
A. Never, sir.
,
Mr. Livesay: Objection.
The Court: I overrule your objection.
By Mr. Moody:
Q. You say never Y
A. Never.
Q. And his first objection was when T
A. First objection was in October or September of 1961.
Q. And when- prior to that when had he made the last
payment to you on that account Y

page 249 )

Mr. Livesay: If Your Honor please, he's been over this.
The Court: I think he's already testified to that.
By Mr. Moody:
Q. All right, sir. Now, I ask you whether or not he was in
arrears to the extent that we are dealing with here today
at the time that he made his first complaintT
A. The entireMr. Livesay: If the court please, that question has been
asked and answered before.
Mr. Moody: I don't think so, Your Honor.
The Court: We will let him answer again.
A. The entire account was in arrears and it was all at
least six months in arrears. The basic part of the account
was in arrears one year or more.
Q. All right, sir. And at the time that he questioned the
account, which you state was September, October 1961, did
he question any particular one or all of them.
page 250 )

Mr. Livesay: If the court please, now, this
is leading the witness in the worse kind of way.
It is his own witness. It isn't adverse. It isn't hostile.
The Court : See if you can reframe your question.
Mr. Livesay: It's too late.
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By Mr. Moody:
Q. What was his complaint at the time with reference to
the accounts Y
A. At the time that Mr. Deal approached me for information relative to the account the first time there was no complaint. He just stated that he would like to have a breakdown as to where this oil went, to which house, how much,
and so forth. I assumed that he wanted it for records for
tax purposes for his accountant.
Mr. Livesay: Objection.
The Court: I sustain the objection.
A. But he didn't state why he wanted it. I had no reason
to think that he wanted it for any purpose that was argumentative.
Q. All right, sir.
A. And I prepared such Q. Now, later on what happened?
page 251 ) A. After that he came back and asked for
additional information, and in the request for
additional information he wanted to cover a period further
back. When I prepared the additional information I prepared that on several sheets, but I prepared it in gallonage
rather than in dollars and cents, and I went to the restaurant
planning to turn this information over to him. At that time
I talked with him and he hardly glanced at this information
which I had prepared. He stated to me, he said, "Bryant,"
he said, ''there's no use you and I standing here smiling and
talking nice about this and all.'' He said, ''The fact is that
I don't think I could have possibly burned this much oil
had I got it, and I have no intention of paying it unless the
courts make me.''
Q. All right. Now, the first accounting that you rendered
to him, state whether or not it was in dollars and cents or
in gallons?
A. The first accounting that I extended- that I gave him
was in dollars and cents and gallons. That was a complete
accounting showing the date, where it was delivered, the invoice number, the gallons, and the total amount of money
involved.
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Q. And I ask you whether or not it was broken down with
reference to separate accountst
A. It was broken down with reference to six
page 252 ] separate accounts at six different places.
Q. All right, sir. Now, did he at any time point
out any specific objection to the accounting or the procedure
or anything in particular Y
A. He raised no objection whatsoever to the procedure or
to the accounting or to what was presented to him.

page 256 )

*

*

*

*

*

*

*

*

*

*

By Mr. Moody:
Q. Now, as to some question being raised about the deliveries, I ask you whether or not you went to any particular
piece of property of :hir. Deal to investigate the situation
firsthand as to the location of the tanks and so forth 1
A. After Mr. Deal contested the account I went to 219
Hatton, which was the only location that he contested with
anything for me to investigate, and that was 219 Hatton.
I went to 219 Hatton to ascertain if there was any chance
that there had been an error made at that location, in other
words, was there another tank at the apartment, could there
have been.

*

*

*

*

*

*

*

*

*

*

page 257 ]

Q. Now, the automatic fill system that you testified to
previously that is being used in this instance, would you state
whether or not Mr. Deal has at any time objected to that
procedure!
A. Mr. Deal didn't object to it. He expected us to keep
his tanks filled and not to let him run out, and if we did we
felt that we hung our heads in shame that we had slipped
up. But as many accounts as he had, apartments
page 258 ) being vacant, moving in and out, it was sometimes difficult, and we perhaps let it run out.
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But it was a service for his convenience and our convenience
also.

*

*

*

*

*

Q. Now, Mr. Nix, could you state whether or
not all of the drivers who made deliveries to this
property or to any property we are concerned with here, not
just 219, have all of them testified or not?
A. No, sir.
Q. And which - who hasn't testified and whyY
A. I am sure that two drivers who made deliveries haven't
testified. One is a driver named Ronnie Lewis, who is in
the Armed Services and is stationed down in Georgia, I
believe. And another one was a driver who worked for me
a short period of time whose name was Tye, T-Y-E was his
last name, and his address is unknown.
Q. Now, I ask you whether or not either of these two
drivers who are not here made any deliveries to this disputed property that we are concerned with 7
A. No, sir, neither one of them made delivery to the disputed property at 219 Hatton.
Q. All right, sir. Now, your other drivers who have testified, would you state, please - you know who has testified,
tell His Honor and the jury how long those men have been
with you and whether or not you have had any reason to
question them in any respect f
A. I had no reason to question any of the drivers that
have testified. They had been with me varying lengths of
time from, oh, from as short a period as a winter
page 266 ) season to as long a period as twenty-two years,
such as the man who was here in the chair, twenty-one, twenty-two years, speaking in round figures. There's
nothing to indicate - there's never been anything to indicate that any of these drivers did other than what they
testified then or with any other customer at any time.
Q. Do you keep a pretty close check on them or not?
A. We are a small organization. The details of routing,
of accounting with regard to gallons for the most part is
handled by me with the assistance of Frank Critcher, who
was here. There's a very close check on what they do, and
it would be mighty difficult to certainly not be discovered
if they were in any ways dishonest.
page 265 ]
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*

*

*

*

*

*

*

*

*

*

page 270 )

CROSS EXAMINATION

By Mr. Livesay:

*

*

*

*

*

*

*

*

*

*

page 272 ]

A. The only thing that they are instructed to insert that
is important is the gallons and the total price. They are not
instructed to show the unit price, but the gallons, the total
price, and the date on the ticket. Other informapage 273 ) tion - Mr. Livesay, these drivers are making
deliveries under adverse conditions, sometimes
thirty, forty deliveries a day, snow, rain, and sleet, and when
a driver comes in and he's failed to put some - cross some
Ts or dot some Is, you don't get on him too much on a day
like that.

*

*

*

*

*

*

*

*

*

*

page 279 )

Q. I hand you a piece of. paper which appears to be an
adding machine tape and ask you if you are familiar with it¥
A. Yes, sir. This is my handwriting.
Q. And did you prepare the tape Y
A. Yes, sir.
Q. And it is your handwriting f
A. Yes, sir.
Q. And what was the date that you prepared it Y
A. The date that I prepared it would have been after
10-9-61.
Q. That date appears on the statement, does it not Y
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A. Uh-huh.
Q. Well, what's the purpose of that date being on the
statement!
A. I would assume, as well as I remember, I probably made
it on 10-9-61.
Q. Was that to be the state of the account on that date Y
A. Yes, sir.
page 280 ] Q. All right, sir. Now, I ask you to explain the
first entry that you have on this slip!
A. Now, Your Honor, this was made in keeping with the
first request in which Mr. Deal requested that I go back to
February of '58, if I recall, and give him the charges and
credits - well, he asked that I go back until this date and
give him some information in regard to his account, so I
picked up an arbitrary point or the first of February '58.
Q. You picked a balance, did you not f
A. As shown on the general ledger card. I picked up that
and showed the charges after that. What this tape was doing,
sir, was proving the accuracy of a ledger card.
Q. Yes, sir.
Mr. ~Ioody: Your Honor, from what has been stated about
that statement so far, apparently it involves accounts that
are not under consideration by the court today, and we object
to it on that basis.
The Court : He's on cross-examination. He has a right to
inquire about that.
Mr. Moody: Well, we object to it, Your Honor, on the
ground that he is going into something that's not
page 281 ] being - in fact, another case; in fact, a couple
of them, that are not being tried today and have
already been heard. We think it is certainly not admissible.
The figures are different.
The Court: Overrule your objection.
A. As I recall, he asked for information going back to Mr. Moody: Exception.
A. - 1st of February '50 Q. Isn't this true A. I was attempting to supply him information, never
being quite sure what he wanted, but realizing he wanted
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something perhaps for tax purposes or perhaps for his
personal account.
Q. Mr ~ Nix, let's· don't talk about what you think he
wanted. Isn't this a statement of what he owed you on
October 9, 1961. Isn't that true T
A. Yes, sir.
Q. And doesn't it take a balance as of February 1, 1958,
as a place to start!
A. Yes, sir.
Q·. And what· was that balance!
A. $1,089.2~.
Q. And didn't you then add up all the charges to his
account until the 9th day of October 1961 Y
page 282 ) · A. I haveQ. Didn't you T
A. I have the charges to his one, two, three, four, five, six
different accounts.
Q. Six properties Y
A. Yes, sfr.
Q. All right,' sir. And you added them up!
A. I have a balance of the charges to six different pieces
of property that were -now, he has handed me this, which
was attached ·to the statements which he has, and the statements ·showed these various pieces of property, and that's
where we pickeod up these charges and then from that we
have subtracted the payments.
Q. Yes, sir. No,v, where is the- you contend there are six
individual accounts, do you not Y
A. That is correct, sir.
Q. All right, sir. Now, where is the breakdown of the
six individual accounts that made up the balance on February
1, 1958!
A. The breakdown as to the six individual accounts is
right here.
Q. As tQ the balance, Mr. Nix!
A. As to· the balance, the balance is not taken into consideration on each separate account as of the preparing of
this statement.
page 283 ] Q. In other words, you gave him this statement of what he owed you and that's in your
hand,vritingo .~nd you prepared the tape!
A. That is.-correct ..
0

0

0
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Mr. Livesay: We ask it be introduced as a defendant's
exhibit.
l\{r. Moody: Objection, Your Honor.
The Court: Defendant's Exhibit No. 1. Objection overruled.
Mr. Moody: Exception.

*

*

*

*

*

*

*

*

*

*

page 291 ]

Q. .All right, sir. Now I ask you where you got the information that you show, for instance, on Plaintiff's Exhibit
No. 2 that there was a hundred-dollar payment on February
7, 1958?
A. From the general ledger card.
Q. General ledger card T
A. Yes, sir.
Q. And you are telling this jury that there was a hundreddollar payment made to you on that date by l\{r. DealT
A. No, sir, um-um.
Q. Explain that, if you can f
A. If you are going to - you are going to bring in six
cases that bring up or make up the total accuracy of this
information, then you are going to separate two of them
because of previous trials and then ask me as to accuracy,
it is difficult.
Q. Mr. Nix, that's not my purpose. I want you to tell this
jury where you got the information A. All right, sir.
Q. -that ~Ir. Deal paid you one hundred dollars on that
account on that date Y
page 292 ] A. I got the information from the general
ledger card that showed a payment on that date,
February 7, 1958, of $700.00, and this hundred dollars is an
apportionment of that $700.00; one hundred dollars was apportioned to the account of Noah Deal, 910 Ann.
Q. And then I am to understand that Mr. Deal didn't pay
you a hundred dollars that day, he paid you considerably
more than a hundred dollars!
A. He paid me $700.00.
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Q. He paid you $700.00 Y
A. That's correct.
Q. And you of your own account apportioned it to this
property. Is that correctY
A. That is correct.
Q. All right. Now, when did you make that proportionmentt
A. ·The apportionment was made with the preparation of
this statement, which was in October of '61.
Q. In other words, the apportionment wasn't made A. The apportionment was implied every time he made
a payment but wasn't made until there was a need to make it.
Q. In other words, he paid you the money and several
years later you apportioned it to this particular
page 293 } house?
A. Not several years later, but he paid me the
money and when I prepared these statements for his consideration I apportioned it to each separate house.
Q. Did you prepare these statements for his consideration
or for bringing a law suitY
A. I prepared these for his consideration and brought a
law suit using these. I prepared the ones that you brought
me to begin with with no idea that he was contesting anything. I prepared these in preparation to prove, if necessary,
how much he owed and why.
Q. Yes, sir. Now, the question I asked you about the
hundred-dollar payment February 7, '58, would I get the
same answer if I asked you about all these other payments
on this piece of paper?
A. You would get the answer that that is a portion of a
seven-hundred-dollar payment he made in February '58 and
that the total of all those payments will add up to $700.00.
There's no loss credits there. It's Q. All right, I will be specific: Did he ever pay you a given
amount of money for a given piece of property!
A. Mr. Deal never paid me a given amount of money for
a given piece of property.
Q. Did you ever send him a statement asking
page 294 } for a given amount of money at a stated property!
A. Not a given amount of money.
Q. All right. Now, do you have the degree-day cards or
are they copies of the ones that were put in Y
A. These are the degree-day cards.
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Q. Are these the ones that are in evidence?

A. Yes, sir.
Q. May I have them, please!

A. Yes, sir.
Q. And this is Plaintiff's Exhibit No. 9. I ask you if these
degree-day cards show the amount of money due to your
company!
A. They don't show the amount of money due, no, sir.
Q. Is it- strike that. Do they show the amount of money
that had been paid your company?
A. No, sir. But from those I can determine the amount of
money that's owed at the various pieces of property by
referring them to other records.
·

*

*

*

*

*

*

*

*

*

*

page 301 )

The Court: Let me ask you, Mr. Nix, did you - you had
an account. Of course, you knew the amount of money you
had been claiming Mr. Deal owed you.
page 302 ) The Witness: Yes, sir.
The Court: Now, did you go to the justice of
the peace and get out six warrants for that account or your
lawyer or who did Y
The 'V'itness: I went to the justice of the peace and got
out six warrants for six accounts of Noah Deal.
The Court: You did it yourself!
The Witness: I did it myself, yes, sir.
The Court: Now, how did you arrive at the amount that
you were going to get on each one Y
The Witness : I arrived at the amount by taking - I had
to go back to a zero point at a point at which Mr. Noah
Deal was paid up, and from that point up I took his total
charges and his total payments and arrived at an amount,
but I took the total charges at each separate piece of property and then apportioned his payments.! because as he made
the payments if all of the payments were to any one specific
piece of property, then I am sure that it certainly wasn't
his intention. His intention was that the amount of money
that he paid be apportioned in some manner.
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Mr. Livesay: Objection to what he thinks
page 303 ) l\!Ir. Deal's intention was.
The Court: Well, I sustain the objection to
that.
I heard your testimony but I want to make sure what you
said.
The Witness: Yes, sir.
The Court: Did l\1r. Deal at any time request you to render
to him a separate account for each item of propertyt
The Witness: Yes, sir.
The Court: Was that before suit was brought in the lower
courtT
The Witness: That was before suit was brought in the
lower court, yes.
The Court: Now, do you recall when he requested you to
give him a separate accountY
The Witness: I am - in view of the adding machine tape
that they have just presented to me, which I assume was
slipped to the several statements that I prepared, and the
fact that that adding machine tape is dated October the 7th,
I would assume that that is the time that I prepared it.
The Court: Well, now, after preparing that statement
did you ever then give Mr. Deal a statement
page 304 } of each individual item of property!
The Witness: No, sir.
The Court: Did he ever request you to do that t
The Witness: No, sir.
The Court: Now, l\1r. Nix, did you get six warrants down
there in lower court so that you could bring that suit in
lower court Y
The Witness: Yes, sir.
The Court: Well The Witness: But I also got six warrants in the lower
court to bring suit in the lower court and also because Mr.
Deal was contesting his bill on the basis of the delivery of
this oil to the various places. He had stated to me that he
was willing to pay me based on the oil that he had consumed
at his home and, naturally, if there was to be litigation I
assumed that there should be a breakdown as to where the
oil went and when and how much and how much he owed at
these various places.
The Court: Well, according to this slip that you had here
there was some forty-three hundred dollars due at the time
to you.
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The Witness: Yes, sir.
The Court: According to that slip.
The Witness: Yes, sir.
The Court: Now, you know what the jurisdiction of the
lower cour-t is.
The Witness: The jurisdiction of the lower court, what it
was in that manner Y
The Court: What it is, how much jurisdiction does it have
in dollars and cents, do you know!
The Witness: Well, I have since found out that an account
can be removed from the lower court.
The Court: I didn't ask you that. Do you know the
maximum amount you can sue for in Judge Blair's court,
or the lower court?
The Witness: At the time I entered suit, yes, sir, it was
$2,500.00, I believe.
The Court: You think it was twenty-five hundred Y
The Witness: I think it was, yes, sir.
The Court: Now, did you split your account up for the
purpose of being able to bring that suit down in that lower
court!
The Witness: I split the account up for the
page 306 ) purpose of being in a position to prove my case
in the lower court and to bring the suit in the
lower court, too, yes, sir.
The Court: I didn't ask you that.
~fr. IYioody: I am going to object to these questions on
the grounds the witness's already testified.
The Court: You can make your objection. It is very
material in view of the pleas that have been filed in the suit.
~1:r. Moody: I understand, Your Honor, but I would like
to express his point: that the witness has previously
testified that he has rendered separate accounts to this defendant at his request. I think that was his testimony some
time back when they were discussing whether or not he owed
the money, and I think this amounts to cross-examination,
Your Honor. I object to it.
The Court: I overrule your objection. I am trying to find
out whether he split the account up for the purpose of giving
jurisdiction to the lower court or not.
If you knew the jurisdiction of the lower court was such an
page 305 )
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amount that you could not sue for forty-three
page 307 ) hundred dollars in his court, did you deliberately
divide your account up to such an amount so that
you could bring it in that court rather than bring it in a
court of record T Did you do it deliberately!
·The Witness: I deliberately divided his account up so that
I could bring suit in the lower· court for my money at the
several locations in question, and I did it because he was
contesting the bill at the several locations. My thought was
that he says he finds no fault with the record at Slim's
Restaurant or at his home, so there should be separate suits
because that's the way that he was contesting it. Certainly,
it is reasonable that I would want to collect my money as
quickly as possible, and with the The Court: Let me ask you again The Witness: - with the least litigation.
The Court: Did you break this account down into separate
items; did you ever show him how much was due on each
piece of property Y
The Witness: No, sir, not after I broke it down.
The Court : Did he ever request you to break it downY
The Witness: No, sir.
page 308 ) The Court : All right, sir.
RE-DIRECT EXAMINATION
By Mr. Moody:
Q. Mr. Nix, evidently I have completely misunderstood
the testimony in this case if you didn't break it down. Let me
ask you this A. Well, maybe the judge would ask me that question
again.
Q. I think maybe he should. You stated exactly opposite
from what you testified to. I would like to clear it up.
A. I think it has to do with I did break it down as far as
charges were concerned, but I didn't break it down as far as
payments were concerned.
The Court: Well, I am not talking about payments. I am
talking about the charges.
The Witness: The account was definitely broken down in
regard to charges before there was any court litigation, and
in complete honestyThe Court: Why did you do that T That's what I want to
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know. Before litigation why did you break it down into
separate accounts Y
The Witness: Because Mr. Deal had contested
page 309 ] the over-all picture of things and he raised the
specific issue that he couldn't have burned oil
at 219 Hatton because the boiler was out of service over
there, so I of course broke it down originally at Mr. Deal's
request before he raised any question.
The Court: Well, if you broke it down at his request, why
didn'tThe Witness: I broke it down originally The Court: Why didn't you furnish him the statement
thenY
The Witness: I did, sir.
Mr. Moody: That's what he said before.
The Court: That is the reason I didn't understand.
The Witness: Yes, sir, I broke it down originally at Mr.
Deal's request and furnished him statements of that account
whichThe Court : For each piece of property f
The Witness: On each piece of property, which are in
your court, sir, having been put in there as evidence in the
previous trial. But they were on six pieces instead of the
four in question, and they may be here now. I think they
were.
Mr. Moody: We would like to introduce the
page 310 ) individual breakdown itself in the papers in the
other case.
The Court: You have introduced them. They are marked
Exhibit 1, and so they are the breakdown.
Mr. Moody: No, sir. This is the statement he rendered
Mr. Deal at his request of the individual charges on each
individual account. And that is in the record of the other
suit. We would like to introduce it, Your Honor.
By Mr. Moody:
Q. Do you have a copy of that, Mr. Nix?
A. No, sir. It was- I prepared it in long-hand. I did it
myself, took about a day of my time doing it, and there were
no copies made of it.
Q. I think I made one of it.
A. But they were or are in the court.
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~Ir. ~Ioody: .Are those other papers in here, Your HonorT
The Witness: I used red ink on it, sir. I think that's it
you are thumbing through.
The Court : Here, you all look at the papers.
The Witne~s : That's dated, sir, and it was quite some
time before the warrants were made. It was one
page 311 ) made on each piece of property, and they were
introduced as evidence by Mr. Deal by his attorney at that trial. They may have been introduced by them
at that time.
Your Honor, this date, which is 9th of October 1961, I
prepared this information at Mr. Deal's request. There was
no litigation involved. There was no idea that there would
be litigation at that time. And there was one prepared on
each of the six accounts, and I didn't retain a copy of it
because I had the copy of all of the information that was
contained in that statement and I had no reason to retain
it.

(At this point court and counsel for both sides conferred
out of the hearing of the jury, after which the court and
counsel for both sides retired to chambers.)
Mr. Moody : Off the record:
(Off-the-record discussion.)
Mr. Livesay: I want to make a statement to the record
that~~r. Moody : vV ell, we would like 1\fr. Livesay: May I, in all candor Mr. Moody: Excuse me.
Mr. Livesay: I want to tell the court that
page 312 J I believe I have in my possession the papers
which I believe counsel is looking for. I am not
trying to suppress evidence. I am trying to be candid with
the court and with counsel.
1\{r. Moody: Your Honor, Mr. Nix apparently thought
they were introduced, but only 904 Ann Street was introduced
in the other case, and the others evidently were in the
possession of Mr. Deal and in turn he turned them over to
counsel, and we would like to introduce them at this time.
The Court: All right, sir. I want you gentlemen to understand that in examining Mr. - asking Mr. Nix these ques-
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tions I am trying to develop only the question as to the plea,
because I think it is going to be more of a legal matter to
pass on than it is a factual matter as to whether this cause
of action has been split or not, and that was the only purpose
of asking him these questions. I am not asking him about
the accounts or as to anything that's material or whether
he got the oil or anything about anything that's disputed in
the factual matter. I just wanted to find out as to the facts
as to getting the warrants and so forth.
IYir. IYioody: Well, Your Honor, we objected
page 313 ) because the - obviously the witness was confused as to the questions. He was stating The Court: I didn't want to confuse the witness. I just
wanted to get it in the record here what's in his mind. Now,
if he deliberately went about to split this cause of action
and that's the cause of it, there wouldn't be any question
about what the law is.
Mr. ~Ioody: And he has stated, as I recall it, then that he
gave these individual statements to Mr. Deal at his request
at a time when he had no idea litigation would take place,
and that's the reason.
The Court: All right, sir. If you want to offer them I will
permit them to come in. You make your objection. You have
made the statement in the record you have them.
Mr. Livesay: I have what I think he is looking for, but I
want to say this to the court: I object very strenuously to
them going into evidence because they are not rendered in
the usual course of accounts, it is not the accounts these
people dealt with according to ~Ir. Nix's own statements over
a period of ten years, it is not the accounts that
page 314 ) were according to ~Ir. Katz mailed out of his
office ever month. I think there's going to be a
dispute as to what my client asked Mr. Nix to give him.
The Court: That may be a question of fact for the jury, but
if-if the defendant in this case requested these accounts to
be broken up, I think the court ought to know that. And of
course if it becomes a factual matter for the jury the jury
can pass on it. I think if it is a dispute as to that, the jury
could pass on that question.
Mr. Livesay: Well, I'd just like to dictate into the record
that I am not testifying but I think the court would take judicial notice of the fact when one renders an account to an-
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other person he keeps a copy of it. In other words, these are
not items of account.
Mr. Moody: These were rendered to the defendant at his
request, the defendant in the case.
The Court: Didn't I understand Mr. Nix to just now testify he broke them down because 1\{r. Deal asked him to do
soT Didn't he say that YDidn't he say it Y
Mr. Livesay: He may have said something like
page 315 ) that, if the court please.
The Court: And he wrote them out in his own
handwriting.
Mr. Livesay : Yes, sir.
The Court: And gave them to ~Ir. Deal. Now, if I understand from your statement just now, you do have five of
these accounts in your files now.
Mr. Livesay: I am not sure how many, if the court please.
The Court: You think you have some of them in your file.
I understoo~ you to make that statement.
Mr. Livesay: I think I have some of them, whether there
are five or not. I didn't count them. I didn't consider them
to be worthy of counting.
The Court: Of course, they were in the defendant's possession or you wouldn't have gotten them Y
Mr. Livesay: Let's say they were in the possession of his
prior counsel.
The Court : Well, in his possession at some time, I presume,
or counsel wouldn't have had them. Certainly wouldn't have
come to you except through counsel.

*
page 317 )

*

*

*

*

RE-DIRECT EXAMINATION (Cont'd)

By Mr. Moody:
Q. Mr. Nix, there's been some discussion about whether or
not you rendered separate accountings to Mr. Deal in connection with each of these properties. His Honor was asking you some questions about that. I would like to clarify
it, if I may. If you'll go back and just state first of all did
you render him separate accountings on each piece of property!
A. Yes, sir, I did.
Q. And state why you did thatY
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Mr. Livesay: Objection.
A. I rendered the separate accounting at his request.
Q. All right, sir. And at the time you did that state whether or not you intended to institute suit or nott
Mr. Livesay: Objection.
The Court: I overrule the objection.
A. At the time that I did that I had no intentions whatsoever to institute suit.
Q. Did you know at that time that there would be any
litigation over this matter!
Mr. Livesay: Objection.
page 318 ]

A. There was no indication that there would
be litigation at that time.

The Court: I overrule your objection, sir.
By Mr. Moody:
Q. And did you give him written statements on each
account!
A. I gave him written statements that I prepared myself
from the general ledger card, the degree-day files, and the
invoices that we had in the file.
Q. Now, with specific reference to the accounts that we
are dealing with here today I show you an accounting for
219 Hatton Street dated October 9, 1961, and ask you whether
or not this is the accounting that you rendered to Mr. Deal
at his request!
A. This is an accounting that I rendered to Mr. Deal at.
his request and prepared on the 9th of October 1961 Mr. Moody: All right, sir. I would like to introduce this.
A. -219 Hatton Street.
Mr. Moody: I would like to introduce that, Your Honor.
The Court: Plaintiff's Exhibit No. 12.
(Received and marked Plaintiff's Exhibit No. 12.)
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page 319 ) By Mr. Moody:
Q. Mr. Nix, I show you a statementThe Court: Did you see it, Mr. Livesay!
1\fr. Livesay: Yes, sir. I furnished it.
By Mr. Moody:
Q. I show you a statement for 910 Ann Street and ask
you whether or not this is an accounting that you rendered
to Mr. Deal at his request!
A. Yes, sir. It is an accounting for 910 Ann dated October
9, 1961, prepared by me from my records.
Mr. Moody: All right, sir.
The Court: Plaintiff's Exhibit No. 13.
(Received and marked Plaintiff's Exhibit No. 13.)
By Mr. Moody:
Q. I show you an accounting at Slim's Restaurant, 1116
Fourth Street, and ask you whether or not this is an accounting rendered to Mr. Deal at his request Y
A. That is, sir. It was prepared by me on October 9, 1961,
for Noah Deal, trading as Slim's Restaurant, 1116 Fourth
Street.
The Court: Plaintiff's Exhibit No. 14.
(Received and marked Plaintiff's Exhibit No. 14.)
By Mr. Moody:
Q. And I show you an accounting for 225 Hatton Street, Portsmouth, Virginia, and ask you
whether or not this is an accounting given to Mr. Deal at his
request!
A. That is an accounting for that address prepared by me.

page 320 )

The Court : All right, sir.
A. The tape that's attached to those, I don't know that I
ran the tape. The reason there's a question is the handwriting up there is not mine, but someone could have been helping me on that. I can't recall whether I ran that tape a] together. That could be, since it is -
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The Court: Plaintiff's Exhibit No. 15.
(Received and marked Plaintiff's Exhibit No. 15.)
By Mr. Moody:
Q. Now, with reference to the proration of the payments
that were made, how long have you followed the practice
with reference to :Wir. Deal of prorating the amounts he pays
to you to the various accounts that you have with him Y
A. The proration of the payments to the various accounts
was - was not done prior to this October statement that we
prepared. In fact, it was done after that.
Q. Now, has he expressed at any time any
page 321 ] objections or any particular preference as to
how the money is prorated among the accounts
that he paid to youY
A. No, nothing has been discussed on the prorating of the
moneys on the account.

*
page 322 ]

*

*

*

*

RE-CROSS EXAMINATION

By Mr. Livesay:

*

*

*

*

*

Q. What did Mr. Deal ask you to furnish him!

A. On the- on October- some time prior to October the
9th Mr. Deal asked me to furnish him an accounting of the
oil that was delivered to his several pieces of property that
went back to the first of February 1958. He didn't state that
he was questioning anything. He just asked for an accounting of all of the oil that he had bought at his several pieces
of property back to the 1st of February '58.
Q. Now, you have said twice he wanted an accounting of
the oil. And that's your statement, isn't it!
page 323 ) A. That's correct, sir.
Q. He didn't say anything about money!
A. Well, the fact that I prepared it showing money and
oil would indicate that he undoubtedly desired it.
Q. Now, you don't know what he - let's be fair, you
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don't know what he desired Y You told the jury you didn't
know what he was up to.
A. He asked for Q. What did he ask forT
A. He asked for an accounting of the oil, and I don't know
whether he said money and oil, but he wanted an accounting
- no, he wanted a record of his account, an accounting of
this oil and the money for the oil at the various pieces of
property from the 1st of February 1958 up to that point.
Q. Isn't it true that he asked you how many gallons of
oil he had used at each place Y
A. No, he didn't.
Q. He didn't
A. If he had I wouldn't have gone to all the trouble of
chasing down the dollars and cents and the invoices. In fact,·
at that time I was quite sure that Mr. Deal wanted it for
tax purposes or for his accountant, that he just neglected
to get it as time went on and wanted to bring
page 324 ] his records up to date. There was nothing
to indicate that he was just interested in oil at
that point.
Q. All right, sir. Now, let's look at one of these statements
that's marked Plaintiff's Exhibit No. 15 and show me on this
account, as you call it, where you show he paid you for the
oil he burned at that A. It doesn't indicate where he paid, but it does indicate
the oil delivered to and the amount of money involved at
each house, and this house in particular is 225 Hatton.
Q. Yes, sir. And then you gave him that account that shows
he didn't pay any money on the oil that he had burned there!
A. That is correct.
Q. And that's true of all these other statements, all four
of these statements Y
A. This didn't carry forward, as you can see, a balance
or tell him the status of how much he owed. This told him
how much money he had spent for oil at that apartment, and
that's what I assumed he wanted to know.
Q. And there's nothing on here about how much he owed
for oil burned at 225 Hatton Street. Isn't that correct Y
A. If you run a tape on it you would find the total amount
of his purchases and if he will subtract or if
page 325 ] he did subtract his payments, then naturally it
would tell him how much he owed.
Q. But it doesn't tell him on here how much he owes 7
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A. No, it doesn't tell him how much he owed on that.
Q. And you ran that tapeT
A. I don't think I did, because I don't recognize the
handwriting.

*

*

*

*

*

*

*

*

*

*

page 327 ]

By Mr. Livesay:
Q. Mr. Nix, I hand you some pieces of paper that are
stapled together and ask you if you can tell me what they are Y
A. Yes, sir. This is an original ledger card that we kept
on the Noah Deal accounts that includes all six of the pieces
of property.
Mr. Moody: Your Honor, I would like to express our objection at this point on the grounds that this is not kept by
Mr. Nix and not kept in his office and is not- it is not his
account and it hasn't been introduced. It also involved
matters that are taken up in other cases. We think it is
something he's not familiar with.
page 328 ] The Court: Whose paper is that, Mr. Livesay!
Mr. Livesay: May it please the court, this
witness testified he knows what it is, it is the account that
he has with Mr. Noah Deal, and he testified just now to that
effect.
·
Mr. Moody: Your Honor, the fact that he knows what it
is certainly is not sufficient to introduce anything.
The Court: Who kept that account Y
The Witness: Mr. Carl Katz kept the record of that
account, sir.
The Court: Your bookkeeper T
The Witness: Yes, sir.
The Court: And you recognize it as being that account!
The Witness : Yes, sir.
The Court: Overrule your objection.
Mr. Moody: Exception.
By Mr. Livesay:
Q. And you state that is the general ledger of that account!
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A. That's the general ledger card that we kept on the six
accounts of Noah Deal.
Q. ·That shows the amount of money that you
page 329 ) were charging him with!
A. It shows the amount of money and shows
the amount of payments that he paid.
Q. That shows the payments he paid Y
A. That's correct.
Q. And that was kept in the course of business with Mr.
Deal since nineteen and what!
A. Well, it goes back to 1951 as far as the card is concerned, but as far as the last time that it was zeroed out,
it goes back to the period of time that is under consideration
here or the bills cover.
Mr. Livesay: We ask that this be marked as a defendant's
exhibit.
The Court: All right, sir.
The Witness: That is his ledger card that I used in preparing the statements that the jury has as evidenced by the
red marks on it.
The Court: Defendant's Exhibit No. 5.
(Received and marked Defendant's Exhibt No. 5.)
By

~Ir.

Livesay:

Q. Now, Mr. Nix, though there are several individual cards

here this is just one running continuation, is it notY
A. Yes, sir.
page 330 ) Q. In other words, there's one card filled up
back and front, ,you had to go to another card
and staple it together!
A. The girl did who prepares it.
Q. Yes. And is there a separation on this card between the
individual locations to which you sent the oilY
A. There are occasional notations on here stating where
the oil went.
Q. Well, isn't it A. In fact, there are a lot of notations on it where it went,
but they didn't designate it each time because for the reason
I have already testified to, but the fact that we had sent him
an invoice which had previously showed the number of gallons and the dollars and cents.
Q. And you had to use this series of cards to make up the
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statement that was just put into evidence through your
counsel?
A. I used that as part of the information to make up that,
yes, sir.
Q. You had to use itT
A. (No reply)
page 333 }

*

*

*

*

*

*

*

*

*

*

RE-DIRECT EXAMINATION
page 334 ) By Mr. Moody:
Q. Mr. Nix, one more question about the ledger
that's been introduced. Can you state whether or not that
is a combining of all of the accounts A. That isQ. -that 1\tir. Deal had there!
A. That is the one general ledger that covered the six
accounts of Noah Deal. Not just the four that we are talking
about in court, but the six accounts.
Q. I see. And some of those matters are not even connected with this trial. Is that correct 1
A. That's correct. And that also predates the matters
that pertain to the amount that I am asking to collect, such as
that burner service item. That burner service item comes
in at a time prior to this litigation.
Q. And that is kept at 1\fr. Katz's office. Is that correct,
sirT
A. Those are prepared in Mr. Katz's office and returned
to my office until such time as they pick them up and prepare
them again. In busy winter they pick them up and prepare
them twice a week. In mild weather, once a week.
page 335 )

*

*

*

*

*

*

*

RE-CROSS EXAMINA-TION

*

*

By Mr. Livesay:
Q. When did it get to be six accounts T
A. Sir?

*
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Q. When did this get to be six accounts r
A. When did it get together?
Q. Yes, sir.
A. It began with six.

*

*

*

*

*

*

*

*

*

*

page 336 )

Q. Now, when did you send hin1 six statements!
A. October 7 or 9 - October 9 of 1961.
Q. You mean these pieces of paper A. Yes, sir.
Q. - that you have just testified to you gave to the defendant!
A. I took them over and gave them to him personally.

*

*

*

*

*

*

*

*

*

*

page 337 )

Q. And the only place you can tell anybody how much
money Mr. Deal owes you is from that card the juror has
in his hand. Isn't that trueY
A. That's the only place anybody can tell him - no, sir,
that is not true, because I can refer to the other statements
that I have submitted here as evidence.
Q. Where did you get the information as to payments on
the other statements?
A. I got the information as to payments from this general
ledger card.
Q. Yes, sir. That's the card the juror has?
A. That's right, as to the payments.

*
page 338 )

*

*

*

*

STANLEY E. SMITH,
called as a witness on behalf of the plaintiff, having been first duly sworn, was examined and testified as
follows:
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DIRECT EXAMINATION
By Mr. Young:
Q. State your name, please, sir!
A. Stanley E. Smith.
Q. And, Mr. Smith, where are you employed Y
A. City of Portsmouth water department.
Q. All right. Mr. Smith, in your employment do you have
occasion to keep supervision over certain records as pertaining to water service in the City of Portsmouth Y
A. I do.
Q. And do you have certain records here today with you
as to 219 Hatton Street, Portsmouth, Virginia T
A. Right.
Q. Would you refer to those records, please.
A. (Did so)
Q. Mr. Smith, referring to your records, can you ascertain
when the water service was first turned on at 219 Hatton
Street, Portsmouth, Virginia Y
page 339 )

Mr. Livesay: Objection. It isn't material to
the case. The water hasn't a thing in the world Mr. Young: I think it is. I think we can show continuous
service there at the time he was claiming there was no heat
in the place. I think it is very material.
The Court: I will permit it. Go ahead.
Mr. Livesay: Exception.
By Mr. Young:
Q. When was the water turned on!
A. It was turned on for Mr. Noah on July 28, 1948.
Q. Is that 219 Hatton Street, Portsmouth, Virginia t
A. That is the old address, yes.
Q. And what is the new address there Y
A. 269.
Q. But that 269 is a change in the street numbering?
A. That's right.
Q. That is 219 Hatton Street!
A. At the present time.
Q. All right. Has the water ever been turned off since it
was turned on there T
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A. One time. On October 6, 1960, it was turned off and
on on the same day.
page 340 ) Q. Off and on on the same day t
A. Right.
Q. Since 1960, the day on which it was turned off and on,
has it ever been turned off again Y
A. Not according to our records, sir.
Q. Is the water still on at that address!
A. Yes, sir.

*

*

*

*

*

*

*

*

*

*

page 342 )

JOHN D. LANDERS,
called as a witness on behalf of the plaintiff, having been
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Young:
Q. State your name, please, sir T
A. My name is John D. Landers.
Q. Mr. Landers, what is your employment!
page 343 ) A. I am the manager of the C & P Telephone
Company here in Portsmouth.
Q. Mr. Landers, as the manager of the C & P Telephone
Company do you have supervision of the keeping of certain
records by your company?
A. Yes. I am responsible for all records concerning telephone service here in Portsmouth that initiate service and
discontinue service, as well as billing and collection for the
services which we offer.
Q. You say that includes the discontinuing of service and
the billing for services? Is that correct Y
A. And collection of it, which is sometimes a problem.
Q. All right, Mr. Landers, I will ask you whether or not
you have records in your possession now which pertain to
219 Hatton Street in the City of Portsmouth Y
A. Yes, I do.
Q. All right. Now, Mr. Landers, in particular reference
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to the period of December of 1960, January, February,
March, and April of 1961, do you have records T
A. I have a record.
Mr. Livesay: If the court please, if he is going to testify
from that we want to state our objection to this. Same objection.
The Court: Frankly, until the defendant takes
page 344 ] the stand and says the place is vacant I don't
see where in the world ~Ir. ~Ioody: ~Ir. Deal took the stand and testified it was
vacant.
The Court: vVait until he takes the stand, and put it on
in rebuttal. Seems to me you are putting the cart before the
horse.
Mr. Moody: We are perfectly willing to do so. How do
we know ~Ir. Deal is going to take the stand Y
The Court : If he doesn't take the stand there is nothing
to rebut.
Mr. Young: Your Honor, he took the stand. I wrote notes
down. He testified this place was vacant until April or May.
Mr. Moody: That's what he testified.
The Court: It is this way, ~Ir. Young: This doesn't prove
anybody was in the house because they had telephone service there. You might draw a conclusion. The fact the water
wasn't cut off doesn't prove anybody wasn't in· the house. If
I am going away and stay three months I wouldn't have the
water cut off.
Mr. ~Ioody: Your Honor, we object to that statement. We
certainly object to any statement page 345 ] The Court: He is objecting. I don't see any
value at all in this case.
Mr. Moody: It is circumstantial evidence. Whoever heard
of leaving a house with lights, gas, water.
The Court: That is a matter left to the jury.
Mr. Moody: That's what heMr. Young: We intend to prove the telephone was actually
installed and used during the period of time when he said
the house was vacant.
The Court: What time did he say it was vacant!
Mr. Young: He said it was vacant, as I recall, until April
or May 1961, that there were no tenants living in there.
The Court: I thought it was somebody went in there in
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January. Didn't he testify somebody moved in in January!
Mr. Moody: No, sir. He denied that. He said no one was
there until April when his stepdaughter moved in.
Mr. Livesay: Now, if the court please The Court: In both apartmentsf
Mr. Moody: Yes, sir. He denied there was
page 346 J anybody living in any apartment until April, at
which time his stepdaughter moved into one of
the apartments.
The Court: Which apartment are you dealing with here
with this manY both apartments Y
Mr. Moody: We are dealing with the one she lived in.
The Court: The fact the man had or had not a telephone
doesn't seem to me to mean a thing. We don't know which
apartment you are dealing with.
Mr. Moody: We will get to that, Your Honor. We do know.
The Court: All right, sir.
Mr. Livesay: Note our objection.
By Mr. Young:
Q. Do you have a record here kept in the regular course of
your business over which you maintain supervision showing
the connection of telephone service at 219 Hatton Street in
the City of Portsmouth Y
A. Yes, I do.
Q. All right, now, would you indicate the period that the
telephone was installed Y
The Court: Whose name was it in Y
By Mr. Young:
Q. V\7hose name was the record in T
page 34-7 J A. According to my records on February 7,
1961, we installed a telephone for a Darla Speers
at 219 North Hatton, telephone number Export 9-5374.
The Court: What date did you install itY
The Witness: February 7, 1961, sir.
By Mr. Young:
Q. All right. Now, during and subsequent how long was
it in her name there, according to your records!
A. According to our records it was disconnected on Jannary 18, 1962, for nonpayment.
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Q. All right. Now, it was continually in service from
February 7, 1961, until January 1962. Is that correct!
A. That is correct.
Q. All right. Do you have records that would indicate
whether or not the telephone was in use Y
A. We have on the March bill - the March bill was paid,
April bill was paid, and in May we have some long distance
telephone calls that were made from that number in the
amount of $5.23. The bill- the March bill was $65.17. This
amount was reduced in April. The April bill was $21.24. We
don't have to my knowledge any telephones in Portsmouth
for which people pay for which they don't use.
page 348 ] Q. All right. You have an entry here in February of 1961 f
A. In February of 1961 I have $10.51 for tolls, but I will
have to say that this - these tolls $10.51 on the February
bill were made in January or dates earlier than that, and
this service of course was established at 219 North Hatton
Street on February 7. I don't have with me right now a
record of where this service was prior to February 7.
Q. All right. To whom was the bill sent for that service Y
A. To Darla Speers, 219 North Hatton.
Q. And is this your record from which you have been
testifyingY
A. Yes, it is.
The Court: Do you know what apartment at 219, upper
or lowerY
The Witness: No, sir, I can't tell that.
Mr. Moody: Your Honor, the significance of this evidence
-:we don't want the court to feel we are trying to introduce
something irrelevant, but we feel it is significant because Mr.
Deal testified his stepdaughter lived in there but she was not
in there until April, and here is a telephone in her name
there in January, and that's the reason we think it is
significant.
page 349 ] Mr. Livesay: Now, if the court please, I don't
mind counsel making statements, but when he
says the telephone was in there in January and John Landers
testified it was put in February 7, 1961, I want an apology.
Mr. Moody: I will apologize. It is February 7, 1961, if
that makes a difference.
Mr. Young: I am introducting them as plaintiff's exhibits,
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reserving the right to withdraw them, if necessary, on behalf
of the telephone company.
The Court: Plaintiff's Exhibit No. 16.
(Received and marked Plaintiff's Exhibit No. 16.)

*

*

*

*

*

*

*

*

*

*

page 353 )

CARL J. KATZ,
called as a witness on behalf of the defendant, having been
first duly sworn, was examined and testified as follows:
DffiECT EXAMINATION
By Mr. Livesay:
Q. You have previously testified and been sworn, have you
not!
page 354 ) A. Yes, sir.
Q. And I hand you the Defendant's Exhibit
No. 5 and ask you if you can identify it!
A. Yes, sir.
Q. What is itT
A. These are cards that are prepared on my account
machine. They are duplicates of . the statements that are
prepared and mailed from my office.
Q. And on what account is that!
A. It says Noah Deal, care Slim's Restaurant, 1116 Fourth
~treet, Portsmouth, Virginia. That's the mailing address,
s1r.
Q. And· how many properties are handled on that accountt
A. There's nothing on the card to indicate how many
properties, but I know from the discussion that we have had
- not today, but during the period of time, that this covers
six cards on a degree-day card system, which is part of our
accounting system.
Q. In other words, this ledger card that you have got
covers six propertieR belonging to Noah DealT
A. Not the whole card, but part of it, yes.
Q. Is that correct! Now, in the course of your dealing for
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Mr. Nix, who sent out the monthly statements f
A. We prepare the monthly statements, put
them in an envelope, and under normal conditions put them in the post office box.
Q. Have you ever sent Mr. Deal separate statements on
the individual properties T
A. We have never sent him separate statements, no, sir.

page 355 )

*

*

*

*

*

CROSS EXAMINATION
By Mr. Moody:
Q. ].1:r. J{atz, using the ledger that you have in your hand A. Yes, sir.
Q. I ask you whether or not this is not actually a card on
which you have put the consolidated totals of all the accounts
of Mr. Deal's!
A. Well, the answer - the reason I say that this is not
one, if you will look at this card, some of it says "Caroil,"
some says ''No. 2.'' No. 2 refers to No. 2 fuel oil, which is
a type of I would say Diesel fuel oil. Caroil means kerosine.
And under normal- under any conditions the same burner
would not burn both, so we do know that this does cover more
than one location. And there are times here
page 356 ) where there are some addresses on it, but not
too often.
Q. And are not the accounts that that represents separate
accountst
A. Well, as far as we are concerned, this is part of a
system. The system starts with the deg-ree-day cards so
that we know when the delivery is made. It follows through
with a delivery ticket and then it comes to us primarily for
an accounts receivable statement so the person involved would
know how much they owe.
Q. And isn't that then a part of the system that represents
a combining of the various separate accounts that l\1:r. Deal
had?
A. Yes, sir.
Q. All right.
A. It is part of a complete system.
Q. I ask you further isn't it a correct statement that the
accounts of l\1:r. Nix, as you know them and as they are kept,
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are separate accounts or he has in his custody separate
accounts of each account involved here Y
A. Mr. - well, yes, and not only here, other customers as
well.
Q. Right. And it is only for convenience that this is put
on one card and kept in your office. Is that correct Y
A. That's right.
page 357 ] Q. All right. And also it is for convenience,
is it not, that they are sent to the customer, if he
doesn't request differently, in the form of one statement of
the amount due?
A. Yes, sir.
Q. And he then, if he desires that it be separated, could
request and you would do so. Is that correct! If he wants
it separate you would separate them, would you not!
A. Oh, yes. As I said or tried to say before, there are
some customers C. E. Nix and Son, Incorporated, has who
get separate statements for each of their locations.
Q. And if in a case of this kind where no desire is expressed for keeping them, as far as sending the bill is concerned, separately you just take the total from here Y
A. The way of least resistance, yes, sir.

*

*

*

*

*

*

*

*

*

*

page 359 ]

RE-CROSS EXAMINATION
By Mr. Moody:
Q. One more question, Mr. Katz, that is this: Is it not true
that the party here, Mr. Deal, actually gets a separate record
for each location or each account by way of the invoice that
is mailed to him Y
A. The invoice - yes. The invoice on top would say ''Noah
Deal'' and would have an address.
Q. All right, sir.
A. And as far as we are concerned, part of the system is
that the customer has to get a copy of that invoice.

*

*

*

*

*
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page 385 ]

*

*

*

*

*

DARLA RAE JENSEN,
called as a witness on behalf of the defendant, having been
first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION
page 386 ] By Mr. Livesay:
Q. Mrs. Jensen, were you sworn the other day!
A. Yes, sir, I was.
Q. Have a seat up there, please. What's your name,
please!
A. Darla Rae Jensen.
Q. What is your relationship with Mr. DealY
A. He is my stepfather.

*

*

*

*

*

*

*

*

page 389 )

*

CROSS EXAMINATION

*

*

*

*

*

*

*

*

*

*

page 398 )

By Mr. Young:
Q. I would like to ask you the question where
page 399 ) -did you ever work at the Monroe Restaurantf
A. Yes, sir.
Q. And when did you work theref What timet
A. Well, I am not sure what month I started, but I know
I was working there at Easter time.
Q. All right. Now, were you there - do you recall the
address that you gave your employer when you were working
at the Monroe Restaurant at Easter time?
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A. 219 Hatton Street.
Q. 219 Hatton Street!
A. Yes, sir.

*

*

*

*

*

Q. Now, I am going to ask you the exact date as near as
you can fix it that you moved in to live at 219 Hatton Street,
Portsmouth, Virginia Y
A. Last of April or first of May.

*

*

*

*

*

*

*

*

*

*

page 400 )

Q. What were the weather conditions when you moved in T
A. Well, it was some nights it was cool enough I had to
go back and stay with my mother, but she just lived two
blocks away.
Q. And the children were living there in the house with
youY
A. Yes, sir.
Q. What type of stove was there at 219 Hatton StreetT
A. What kind of stove are you Q. What kind of stove T Would you speak up, please! I
can'tA. I don't understand what kind of stove you are referring
to.
·
Q. Was it gas or electric!
A. My stove that I had to cook with was electric.
Q. Was electric!
A. Yes, sir.
Q. Did you have electricity in order to use
page 401 ) that stove!
A. Yes, sir.
Q. Do you know when the electricity was turned on, if
you knowY
A. No, sir, I don't.
Q. Was the electricity working when you moved in there!
A. Yes, sir.
Q. Was the electricity working when you moved your
furniture in T
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A. As far as I can recall it was daytime. I don't really
remember.
Q. Do you remember whether or not the gas was turned
on when you '''ere living there?
A. \Veil, the only thing was in the house was the water
heater, so I don't really recall.
Q. Well, did you have hot water?
A. When I moved in to stay I know there was, in April.
Q. Was the hot water on when you moved the furniture
in in February!
A. Well, I didn't use it right off. I don't know if it was or
not.
Q. Did you receive milk deliveries there t
A. I may have. I don't recall. I took milk
page 402 ) before I went there, but I don't recall offhand.
Q. ''1ho do you deal with with the milk 1
A. At the time I believe it was Pine Grove Dairy.
Q. And do you remember when you started dealing with
Pine Grove Dairy?
A. Well, I had been dealing with them when I was living
at Armstrong. I took milk off and on.
Q. I will ask you whether or not you received milk delivery from January or February 1961 from Pine Grove
Dairy at 219 Hatton Street!
Mr. Livesay: Now, if the court please, we are going to
object to that question. It is just a little too broad. He says
January or February.
The Court: Which month do you mean?
By Mr. Young:
Q. All right, I will ask you the date of February 9. Did
you receive milk de1ivery at 219 Hatton Street from Pine
Grove Dairy from February 9 through the spring and summer of 1961?
A. I don't recall offhand. I may have, but it's been a while
back. I don't remember.
Q. You may have Y
page 403 ) .A. If I did, I took it down to my mother's
house.
Q. Oh, you took it to your mother's house T
A. (No reply)
Q. Now, I will ask you whether or not you bought a tele-
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vision set from Sutton's Appliance Company in August of
1961!
A. Yes.
.
Q. Did you buy it on credit T
A. Yes.
Q. Did you give a credit statement Y
A. You mean reference t
Q. Yes. You spoke to Mr. Sutton, did you notf
A. Yes, I did.
Q. And you gave him a credit statement!
A. Credit references, yes, sir.
Q. All right. Now, when you gave him these references
you told him the truth, of course Y
A. I imagine so.

*

*

*

*

*

page 409 ]

NOAH DEAL,
defendant, called as a witness on his own behalf,
having been first duly sworn, was examined and testified as
follows:

DIRECT EXAMINATION
By Mr. Livesay:

*

*

*

*

*

*

*

*

*

*

page 415 )

Q. Now, did you have occasion to go over to Mr. Nix's
place of business in the fall of '61 Y
A. Yes, I did.
Q. What did you go over there forT
A. Well, I asked him to give me a breakdown on the gallons
that were used in the several places that he was serving.
Q. Why did you want that breakdown in gallons!
A. Well, the reason I wanted it, because they
page 416 ) had billed me stating that 219 had used a considerable amount of oil, and I knew that we didn't
have a furnace there that was in operation. And the main
reason I wanted the bills in per gallons I wanted to see how
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they compared. I was satisfied in my own mind that we
hadn't used any oil there, but then I wanted to see how it
compared with -see, actually, Mr. Nix is suing me for it is a period of a three-year bill, the way I see it. We paid
-suing me for some $7,400.00 and we paid $3,400.00 on the
bill. But what I wanted to do, since in my mind I felt no
oil had been delivered to 219 I wanted to see just how the
per gallons were running in the other places in comparison
with the years before these three years.
Q. Had you ever made any study of the number of gallons
being used in these other places before Y
A. Yes. I checked my records and Q. No, I said beforeY
A. Oh, no, sir.
Q. When you went over there and asked him for this information what did he give you Y
A. Well, he gave me a breakdown of the oil that was used
in each place.
Q. Would that be these statements that I hand you now!
A. Yes, sir, this is it.
page 417 ) Q. And they are marked Plaintiff's Exhibit
No. 127
A. Yes, sir.
Q. And at the same time did he hand you another piece
of paper!
A. Yes, sir, he did.
Q. And do I have that in my hand?
A. Yes, sir, that's it.
Q. And that's marked Defendant's Exhibit No. 1 f
A. Yes, sir.
Q. And what was that Defendant's Exhibit No. 1 f What
is itt
A. This is the total amount of oil bill that I owed Mr. Nix
which I had been getting a monthly statement.
Q. And when did he give you this?
A. He gave me this in 1961 when I went over and asked
himQ. What day!
A. He has 2nd-1 - well, he has 10-9-61 down here.
Q. He has 10-9-61 on here T
A. Yes. This is right I am sure.
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Q. Prior to the date that he gave you these
page 418 } papers that we have just discussed had he ever
given you a separate statement of the amount
that you owed him at each of the six properties Y
A. No, sir.

*

*

*

*

*

*

*

*

*

*

page 419 )

Q. When you made payments to Mr. Nix how did you make
the payments 1
A. Well, we make it - one payment was seven hundred
dollars, thousand dollars, three hundred dollars. The records
will show some was an uneven figure. Some were in round
figures and some were uneven figures.
Q. Did you instruct him how to apply itT
A. No, sir.
Q. Did you care how he applied itT
A. (Indicated no) I was just paying on the bill.

*

*

*

*

*

*

*

*

*

*

page 421 )

CROSS EXAMINATION
page 422 ) By Mr. Moody:

*

*

*

*

*

*

*

*

*

*

page 430 )

Q. Mr. Deal, is this your checkbook over here Y
A. Yes, sir, and I can show you how I paid it.
Q. All right. I would like to ask you about some of the
checks in here and see if this is what Mr. Schneider goes
byT
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A. Excuse me. ~Ir. Livesay, if you will give me that book
there, I have a little check that I put down just where Mr. Livesay: If you have a book over here you want, you
go get it right now. You get whatever you want.
By Mr. Moody:
Q. Which one is it, ~Ir. DeaU This one!
A. No. I have it right here. And I can explain maybe
what I am doing better that way.
Q. You can take that book up there, or all of them .
.A. No, I just want to try to explain myself.
Q. If I may, I don't want to interrupt you on this thing,
but I do want to get back to this check. March 18, 1962, you
paid a bill to the water department. On there it
page 431 ) is marked 904 .Ann Street and you have got a
circle. Who drew the circle around itT
A. Mr. Schneider.
Q. You gave him this checkbook1
A. That's right.
Q. And therefore each check you spend you show on there
which houseT
A. No, sir. I can show you in here it is not like that. On
some bills it is like that, but this is one bill it wasn't like
that.
Q. All right, sir. On the same day, March 18, 1962, you
wrote a check - another check to City of Portsmouth and we will give each: first one for $15.58 marked 904 Ann
Street, next one $15.99 marked for 910 Ann Streett
A. That's right.
Q. Next one is for $36.87 marked 1116 Fourth StreetT
A. That's right.
Q. And then you have got one the same day for $13.74,
it is marked 261 Hatton Street. March 18, same day, you
got another one for 269 Hatton Street $16.80. That covers
every one of your properties right there, the water bill on
March 18, 1962, and therefore what you do is give this to
1\{r. Schneider!
A. That's right.

*

*

*

*

*
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page 434 }

*

*

*

*

*

Q. • • • • • on February 5, 1959, you show $500.00 and you
apportion that to 1116 Fourth StreetY
A. No. See, he's got - this is Joel's writing there. I
don't know what he's got there.
Q. I understand it is Joel's writing, but this is ~ot Joel's
writing, is it, the five hundred T
A. No, that's not Joel's writing.
Q. And 1116 Fourth StreetY
A. That's my wife's writing, not Joel's.
Q. But these are your records Y
A. My records.
Q. And then on page 104 at 534 Madison Street on November 28, 1960, don't you show a hundred dollars to oil at that
address?
A. That's right.
Q. All right. And then on page 98 at 910 Ann Street you
show on November 28, 1960, two hundred dollars for oil,
do you notY
page 435 ) A. That's right.
Q. And then on 92 on 219 Hatton Street you
show two hundred dollars November 28, 1960, for C. E. Nix,
fuel oil, do you not Y
A. That's right.
Q. And on 86 on 225 Hatton Street you show on November
28, 1960 two hundred dollars Y
A. That's right.

page 452 )

*

*

*

*

*

*

*

*

*

*

ROY C. SUTTON,
called as a witness on behalf of the plaintiff, having been
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Young:
Q. State your name, please, sir!
A. Roy C. Sutton, president of Sutton Appliance Company, Portsmouth.
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Q. Mr. Sutton, do you have with you certain records of a
contract and a credit application A. Yes, I do.
page 453 ] Q. -that we requested you bring here todayf
A. Yes, sir.
Q. And would you take the original of the agreement and
credit application, please Y
A. This is the original of the credit application and this
is the original of the agreement.
Q. All right. What was the date of this agreement?
A. August 21, 1962.
Q. And who was this agreement withY
A. Mrs. Darla Jensen.
Q. All right. And what was it forT
A. It was for a television, sir.
Q. And in connection with this - did she sign the contract!
A. Yes, sir. That's the original here.
Q. Is this her signature here at the bottom in pencil f
A. This one right there.
Q. Mrs. Darla Jensen f
A. Yes, sir.
A. All right. In connection with this contract which you
made with her - your company made with her on August
19A. August 21.
page 454 ) Q. - 21, 1961 T
A. That's right.
Q. Did you take a credit statement from herY
A. I did, sir.
Q. All right. Do you have the original of the credit statement!
A. Right here, sir.
Q. All right. Now, is this your handwriting on this credit
statement!
A. It is.
Q. All right. Did you make certain inquiries of herf
A. I did, sir.
Q. And in reference to that, I will ask you whether or not
you asked her on August 21 where she lived f
Mr. Livesay: If the court please, I object to this. This
isn't rebuttal. The witness testified she didn't know what
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name she gave him, either Speers or Jensen. She said if
she had given six months, that she had given six months.
She hasn't denied it.
Mr. Young: Your Honor, again she's denied livpage 455 ] ing there, and this is a statement made before
this whole thing arose in which she came in and
made certain statements to this gentleman that I think are
very material here. It goes to the heart of the whole case
and I would like to pose my question for the record.
The Court: All right, sir, go ahead. I will let him answer
the question.
Mr. Livesay: Exception.
By Mr. Young:
Q. I would like to ask you whether or not in taking this
credit application she gave you her address!
A. She did.
Q. What was the address Y
A. 219 Hatton Street.
Q. Did you ask her subsequent to her giving you that
address how long she had lived there!
A. I did, and she said six months.
Q. Is that on here T
A. That's on there, yes, sir.
(Exhibited to the jury.)
Mr. Young: Your Honor, I would like to submit the
original of the credit application and submit the original
of the conditional sales contract.
The Court: All right.
Mr. Livesay: Objection for the reason prepage 456 ]
viously stated.
Mr. Young: Subject to being withdrawn and substituted.
The Court: All right. This is Exhibit 17, I believe.
(Received and marked Plaintiff's Exhibit 17.)

*
page 474 )

*

*

*

*

(The court and counsel for both sides retired
to chambers.)

Mr. Livesay : If the court please, at this time we would
like to move to strike the plaintiff's evidence upon the follow-
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ing grounds: One is that he's failed to file with his pleadings,
and I understand at the strong insistence of counsel who
was in the case previously, any account as required by
Section 8-510 of the code, and that position has never been
relinquished.
\Ve further point out to the court that there's never been
proof of the individual items that are supposed to make up
this account. There's been an attempt made through all these
drivers, but in our best of our ability to keep up with them
they haven't proven all of the items of the account.
The Court: I thought that- I intended to ask the counsel
did the drivers testify to every one of those tickets.
Mr. Livesay: No, sir.
Mr. 1\-foody: The only ones left were a couple of fellows
who couldn't be here, they are out of town, and Mr. Nix
testified that these were the records of the busipage 475 ) ness kept in the usual course of business, that
he supervised the keeping of the records, that
these accounts were the correct statements of account balances
shown, and that this amount was due and unpaid, and he
testified to each of the individual amounts due on each one
of the places in question and the testimony is in the record,
his testimony, of the amount due a.t each location, and he's
also introduced into evidence complete accounts stated of
the amount. And, as a matter of fact, we would - we intend
to offer an instruction, Your Honor, that the defendant is
bound by the accounts stated, because they were accounts
stated submitted to the defendant, which he failed to object
to, and under the Virginia law he must object or he is certainly bound by the amount shown in the accounts, and we
have authority along that line.
Mr. Young: Your Honor, I would like to say something further on that. In adding to ~Ir. Moody's testimony Mr. Nix
has on the stand identified all of the cardboard vouchers
or the delivery slips, and we contend that under the shophook rule these are admissible in evidence and that the mere
fact the defendant is questioning these things,
page 476 ) that that doesn't destroy the admissibility of
this evidence under the s}lopbook rule; it merely
goes to any-to the question of whether the-allows the defendant's counsel to argue whether or not it was delivered
but it certainly doesn't destroy the admissibility of this
evidence and the evidence is in under the shopbook rule.
~Ir. Moody: Your Honor, I don't think there is any ques-
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tion about that under the law of Virginia. We have got several cases we are prepared to present if necessary.
Mr. Livesay: If the court please, we don't believe it is
quite that clear, the law in Virginia, especially in this case
where they now contend the account is stated. But they never
put in the account. We had to put in the account of the gentral ledger showing the debits and credits. There hasn't
been any account given to this man he could deny. There
hasn't been anyThe Court: Didn't you ask for a bill of particulars f
Mr. Livesay: I understand in a pretrial conference, or
what Mr. Bange! thought was a pretrial conferpage 477 ] ence, he did everything he could to get counsel
to give a statement of what this account was,
and finally counsel gave Mr. Bangel a thermostatic copy of
those ledger cards but wouldn't admit before the court that
this was the account. And if you want me to, I will get the
transcript. In this trial we haven't had any of that before
us in this. In the pretrial after we consolidated the cases or
anything I don't know of anything that would have been
raised before this trial. I wish it had been, as a matter of
fact.
The Court: Could have saved a lot of time, I think.
Mr. Livesay: There's been a lot of confusion as to whether
that pretrial was for one case or for a lot of cases, but I
think it is clear that when they came here the last time Mr.
Moody claimed he was going to come here to try all the cases,
and the court forced him to elect one. I don't see how the
court can say the pretrial related only to one case. We will
be glad to bring the records in here and show the court that
fact. We just don't believe there is .an account
page 478 ] stated.
Mr. Moody: We submitted a complete account
to the defendant and it's been testified to several times.
Mr. Young: As a matter of fact, Your Honor, a complete
account has been introduced. Mr. Livesay pulled it out of
his files and gave it to Mr. Moody.
Mr. Livesay: If the court please, that was given to him,
my memory is not quite correct, but I think just about one
month before the suits were brought.
The Court: What's your motion f
Mr Livesay : Motion was to strikeThe Court: WhatY
Mr. Livesay: Strike the plaintiff's evidence for failure to
file an account as required by the code and failure to prove
all of the deliveries they are claiming.
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The Court : I overrule your motion.
Mr. Livesay: Note an exception.

*

*

*

*

*

*

*

*

*

*

page 481 )

The Court: The tickets had been delivered and shown here
by the drivers they delivered the oil in accordance with these
statements to those addresses with no denial in my opinion.
1\{r. Livesay: If the court please, they haven't put on drivers they put oil in all these places; there is a large number
missing.
The Court: Mr. Nix testified Mr. Livesay: I believe the record will show two of the drivers claimed to have made the same delivery.
The Court: Mr. Nix testified all that oil was delivered and
they were the records showing it was delivered at those
addresses from his records. There's nothing in the evidence
to contradict it at all.

*

*

*

*

*

*

*

*

*

*

page 486 )

Mr. Livesay: Gallons of oil, not money.
The Court: Well, what difference does that make T
Mr. Livesay: Makes a lot of difference.
The Court : Well, I think that's a jury question in here
whether they believe that he did that.
Mr. Livesay: I certainly do.

*

*

*

*

*

*

*

*

page 487 )

*

Mr. Livesay: Let me dictate this into the record: The only
way in which the plaintiff Nix has come at a figure he's asking at 219 Hatton Street, or any of these other streets, is by
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making his own proration of the various payments. There
has never been any rhyme or reason explained of why he
made those prorations, so the point we are trying to make
is simply this: He is the sole arbiter and judge in this case
of how much is due at any of these four addresses, and for
the court to strike the defendant's evidence and order the
defendant to pay up certain amounts at three of these pla~es
is to allow Mr. Nix to judge his own case, and this is according to his own testimony that he made the prorations and
with no particular rhyme or reason to it. At least he hasn't
put into the evidence that he did what anyone else would
do with one single open account, namely, apply the payments
to the total item. He hasn't testified to that. He couldn't
testify to it because he just made an arbitrary disposal of
the payments that were made, and we certainly say that it
is really fancy and fantastic to let him decide
page 488 ) how much is due him at these various places.
The Court: Wasn't that the amount sued forT
Mr. Livesay: Yes, sir, but he is the one making the applications and prorations of the lump sum payments. In
other words, on a particular date the defendant paid him
a thousand dollars, and then he of his own volition decides
how to divide it up, so that he is the one that is establishing
this figure. It hasn't anything to do with the amount of oil
that was delivered to these other three places and it is notaccording to his testimony it is not based on taking that
money and applying it to all these deliveries. He merely
split it up between the various things to arrive at figures.
The Court: Let me ask you has your man contended payments were on one of these accounts Y
Mr. Livesay: It is his plea he has overpaid all of them.
He has pleaded payment and over-payment on all of these.
Mr. ~Ioody: I haven't heard testimony of this. There is
no testimony in the case at all disputing the amount. The
only testimony has been as to the deliveries.
page 489 ) Mr. Livesay: Judge, the evidence in this is
that he would pay the man like a thousand dollars
and then the man on his own account at the time the thing
was put in controversy, October 1961, a couple weeks before
he filed suit he sat down and figured out how to apply all
of these payments. That is the way you have to come up with
all these figures he's asking. That makes him the judge of
his own case.
·
The Court: If your man doesn't object to that distribution of the payments or proration of the payments, unless
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he makes some objection to it, wouldn't the other man have
the right to apply it as he sees fitT
~Ir. Livesay: No, sir.
The Court: Show me some law to the contrary.
Mr. Livesay: ~lay I go get my bookT
The Court: Yes, sir. Show me some law to the contrary.
If your man objected, then it would be something else.
~:fr. Livesay: Let me ask you this: How could he object
to it when it wasn't made until after he got the
page 490 ) listing of oil on the 9th day of October 1961 T
The first time he saw these figures was on a
warrant.
~Ir. Moody: I beg your pardon. The testimony is clear
from the plaintiff that he submitted these all to the defendant.
Mr. Young: In various monthly accounts.

*

*

*

*

*

Mr. Moody: He would be violating the law, in my opinion,
clearly, if he wrapped these up into one account. I don't
know whether he had violated the law or not. I doubt that
he - there is some question about these income taxes, I
submit, as far as I am concerned, but that is not before us
to decide.
Mr. Livesay: If the Court please, I don't
page 491 ) want to interrupt my brother's argument here,
but I do not think my client is on trial here for
income tax evasion. If he is, it hasn't been proven. I think
that is a prejudicial argument.
The Court: I sustain the objection I think you should
confine yourself to the argument - the income tax was
introduced for a certain purpose, and I think that's the only
thing you can comment on.

*

*

*

*

*

page 493 J OBJECTIONS AND EXCEPTIONS
TO INSTRUCTIONR
~fr. Livesay: The defendant objects to the granting of
each and every instruction requested by the plaintiff on the
grounds that the causes of action allegedly being sued upon
in these cases are subject to a plea of res adju.dica.ta heretofore filed with the Court which the Court has refused to 'rule

152

Supreme Court of Appeals of Virginia

upon; also upon the grounds that in each of these cases the
plaintiff has failed to comply with the requirements of Section 8-510 of the Code of Virginia after being repeatedly
requested to do so at pretrial conferences.
The defendant further objects to the granting of all instructions on the grounds that the plaintiff has failed to
prove the delivery of all the oil claimed to be delivered at
each of the four locations involved in these cases and that
the plaintiff has failed to prove or explain in what manner
credits were made against the four accounts involved.
With respect to Instruction No. A, the defendant objects
upon the following grounds: The instruction as a whole is
so awkwardly worded that it is not comprehensipage 494 ] ble. There has been no evidence that the defendant consented to separate accounts or that he
received separate accounts. The evidence is clear that there
was only one account; the evidence is clear that the defendant
did not know the amounts claimed to be due by him on these
four suits at each location until he was served with the warrants. Further objection is made to the instruction in that
paragraph 1 (b) commences with the words, "the accounts
were,'' when it should commence, ''the account was.''
In addition, in paragraph 2, reference should be made as
to whether or not there was one existing contract or six
existing contracts between the plaintiff and the defendant.
As to Instruction No. B, the defendant objects on the
grounds that the plaintiff is asking for a negative instruction where a positive instruction is what should be granted.
It is the plaintiff's duty to prove that all the oil was delivered at the six locations and it has never been suggested
or required of him to prove that it was used. Also, it gives
undue emphasis to that one point.
The defendant objects to the form of the special verdict
which is marked ''Instruction as to Verdict'' for the following reasons : The language in the first sentence
page 495 ) is awkward, not comprehensible by the jury. As
to the second paragraph, there is no evidence
whatsoever that the defendant consented to the splitting of
the single indivisible account for any purpose whatever. As
to paragraph 3, the defendant believes that in these cases,
as in any other cases tried by the Court, the standard form
of the jury verdict should be used.
The Court: I thought it was understood that at the beginning of this trial, in a conference held immediately before
the trial, that a special v.erdict was going to be asked for in
this case-

Noah Deal v. C. E. Nix & Son, Inc.
Records Nos. 5899, 5900, 5901, 5902
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Mr. Moody: That's right.
.
The Court: - and I further understood that yesterday
afternoon, when this form verdict was presented, that Mr.
Livesay did not have any objection at that time to it. Now,
I am suggesting now that he attempt to correct the awkward
language in that instruction.
Mr. Livesay: All right. May I dictate into the record that
on yesterday I entertained objection to the instruction and
then temporarily withdrew it, as the Court will recall, and
to be specific on each and every objection in this form of
special verdict, I want to say my understanding was that
we agreed to a special verdict on the issue of
page 496 ] whether there was one contract and the Court
suggested that he would further require a special
verdict on whether there had been consent to splitting, but
at no time was it agreed that there would be a special verdict
as to the amount, if any, due.
As to the awkward language in paragraph 1, I quote:
"Was the account for the oil contract delivered at the six
different premises a single indivisible contract or were they
six different accounts Y'' Now, an oral contract cannot be
delivered.
The Court: Delivery of oil - oral contract for the delivery
of oil.
Mr. Livesay: That is not what is written down here, if the
Court please, and, further, the constant shifting from "contracts'' to ''accounts'' is confusing.
Mr. Moody: If he wants to add in language to really complete the possible agreements that have been shown in the
evidence, it certainly could be for the delivery of oil and the
payment of same.
.
Mr. Livesay: That wasn't my objection. My objection was
the awkwardness of the language in shifting back and forth
between the word ''contract'' and ''account.'' In other words,
those words had been used interchangeably when
page 497 J they are not synonymous. Further amplifying the
objection made to paragraph No. 3, the defendant
is being sued in this matter in four individual cases with
four docket numbers, and to take a consolidated verdict of
whether or not the plaintiff is due any money from the defendant would perhaps destroy the rights of either party in
the matter.
Mr. Moody: I understood you agreed to that.
Mr. Livesay: I never agreed to consolidate the trials. I
never agreed to consolidate the verdict of whether they owed
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anything in either one of these cases.
The Court: I understood the position of the defendant
was that he has never conceded that oil was delivered. You
have denied that the amount of oil that they sued upon has
been delivered at each of these places.
Mr. Livesay: Yes, sir.
The Court: That's the reason - and I understood that
your man testified that he didn't feel they were delivered.
That's the reason I did not strike the evidence Mr. Livesay: Yes, sir.
The Court: - as to that. If he had admitted
page 498 ) that the oil had been received at those premises,
of course, the Court would have struck the evidence as to those items and directed a verdict on those items,
but I understood your man has denied Mr. Livesay: He not only denied that the oil was delivered as charged, but he also denied the proper application
of payments.
The Court : I understand that.
:Wir. Livesay: And to take a combined verdict in all four
cases may prejudice the defendant or plaintiff if an appeal
might be necessary.
The Court: Since the causes have been consolidated, I
know of no other way. Can you tell me any other way it can
be doneT
Mr. Livesay: I would say follow the normal procedure.
The Court: Bring in a different verdict in each case. Then
the cases would not be consolidated.
Mr. Livesay: vYe only note our objection.
The Court: Note your objection.

*

*

*

*

*

page ·501 )

Mr. Livesay: The defendant objects and excepts to the refusal of the Court to grant its
Instruction No. 4 for the reason that the evidence shows
there was an account rendered over a period of many months
and that thereafter plaintiff split that account into six
separate accounts, and for authority, the defendant calls the
Court's attention to the case reported in 17 Virginia 352.

*

*

*

*

*

A Copy-Teste :
H. G. TURNER, Clerk.
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