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I

VIRGINIA

I IN

THE CIRCUIT COURT FOR THE COUNTY OF ORANGE

BARNEY L. BYRUM
I and
· ELIZABETH BYRUM,
Complainants

BILL FOR

DECLll.RATOR'~

JUDGMENT AND INJUNCTION

. v.
THE BOARD OF SUPERVISORS OF
ORANGE COUNTY
Defendant
SERVE:

A. P. Beirne, Esquire
Commonwealhh's Attorney
Orange, Virginia

TO THE HONORABLE JUDGE OF SAID COURT:
Now comes your Complainants, by their counsel, and
represented unto the Court as follows:

.

1.

Your Complainants are residents of the County

of Orange, owning land off of State Route 638 in the Taylor
Magisterial District of Orange County.

• a special

2.

In August 1973

~se

permit to operate a mobile home park on their

Complainant filed a request for

I

orange County real estate and submitted the same pursuant to
the proper provisions.of state law and county ordinance for
approval.
3.

On March 12, 1974, the Defendant Board of

Supervisors denied the granting of any conditional use permit,
regardleers of 'the ·conditions or ...restrictions imposed, by a -vote
-

App -~ -

of 3 to 2.
4. The Orange County Zoning Ordinance permits the usc
of Agricultural District A to be used for mobile home park

upo~

the issuance of a conditional use permit by the Board of
j

•

5.

The land for which the conditional use permit

1

r was requested is zoned Agricultural District A.

6.

Under the provisions of the Orange County Zoning

Ordinance there is no right in the Defendant to deny the
Complainant the use of their land for a mobile home park; rather
the Board may impose whatever conditions are reasonably necessary

I

to carry out the intent of the zoning ordinance, and accordingly,

i

I

•

the Defendant was without the power to deny a conditional use
permit completely under the ordinance.
7.

Even if the Defendant were to have the right to

completely·· deny a conditional use permit under the ordinance,
the denial in this case was clearly an abuse of discretion and
was arbitrary and capricious to the point of denying the Complain~
~

ant Due Process of Law and a reasonable use of this property,

.
I

since there·are other mobile home parks located in

the

inu-nediate ;'

vicinity of the location for which the permit was requested,

I
i

the mobile home park planned by the Complainants would not be

I

visible from outside of the Complainants' property at any time
of the year, and there are no rational state or county interests
which would be offended by the location of a mobile home park
on the property of the Complainants.
8.

Your Complainants seek the assistance of this
- App 2 -

1.

court of equity and request extraordinary relief inasmuch as
they have no adequate remedy at· law.
I

9.

f

Unless the relief sought herebelow is granted to

I

j the Complainants they will be irreparably harmed and will suffer
!great
financial loss and the use of their land.
I

I

1

10.

Unless this court grants the relief requested

jbelow the Complainants will have been deprived of their property

I .

.

~w~th~u~ Due Process of law in violation of the Constitution of

1 v~rg~n1a

and the Constitution of the United States.

!

WHEREFORE, tour Complainants pray that the court grant
them the following relief:
a.

Declare that the actions of the Defendant Board

were in violation of the laws of Virginia and the Orange County
:zoning Ordinance because the Defendant Board cannot corepletely
deny a conditional use per.mit, but may only impose reasonable.
conditions upon such use as is authorized by the ordinance.
b.

Declare that the actions of the Defendant were

arbitrary and capricious, and in violation of the rights of
the Complainants to make reasonable use of their land.
c.

Enjoin the Defendant Board to forthwith take

necessary actions to issue a conditional use permit to the
Complainants upon reasonable terms and conditions for the use
of their land, or a part of it, as a mobile home park.
d.

Grant the Complainant such other and further
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I relief

as the premises require and to equity seems meet.

I

BARNEY L.

ELIZABETH BYRUM

I

By Counsel

c. Lowe, p.q.
I John
Lo\ve and Gordon
!

BYRUM

1111 West Main Street
Charlottesville, Virginia

22903

- 3 LAW OFFICES

: & GORDON. LTD
~LOTTESVILLE, VA.
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VIRGINIA:

IN THE CIRCUIT COURT OF

OP~GE

COUNTY

BARNEY L. BYRUM and
ELIZABETH BYRUM

Complainants

vs.

FINAL DECREE

BOARD OF SUPERVISORS OF
ORANGE COUNTY _and
EDWARD RANDOLPH COLVIN,
JOHN CASSIS and W. W.
SPIU~~N, intervenors

Defendants

On November 21, 1974, appeared the complainants in person
and by counsel and appeared also the defendants in person and by
counsel and this matter came on to

b~

heard upon the bill for

declaratory judgment and injunction filed by the complainants on
April 23, 1974, requesting that the Court:

(a)

declare that the

I

actions of the Orange County Board of Supervisors l·7ere in
violation of the laws of Virginia and the Orange County Zoning
Ordinance; (b)

d~clare

that the actions of the defendant Board

of Supervisors l-lere arbitrary and capricious and in violation
of the rights of the complainants to make reasonable use of
their land; (c) enjoin the defendant Board of Supervisors to
- App 5 -

forthv1ith take necessary actions to issue a conclitio:tnl use
pe11mit to the complainants upon reasonable ter~s c~d conditions
~qr the use of their land or a part of it as a mobile horne

park; and (d) grant the complainunts such other end furth.:;r
relief as the premises require end to equity seems c~et
and upon the answer and grounds of defense filed by the
defendant Board of Supervisors on April 30, 1974, such answer
and grounds of defense having been adopted by the intervenors.
And the Court having previously considered the motion of
the complainants that the defendant Board of Supervisors be required to issue a conditional use permit to the complainants,
conditioned only upon those conditions set.forth in Section

9-3-2 of the Zoning Ordinance of Orange County and having by
order entered June 27, 1974 1 denied and overruled

th~

said motion

I

and having further ruled that the sole issue to be tried in this
proceeding shall be ''whether or not the defendants abused their
discretion and acted in a capricious and arbitrary manner.n
And neither party having requested trial by jury, this
matter came on to be heard on November 21, 1974,. upon the issue:
~fuether

or not the Orange County Board of Supervisors abused

their discretion and acted in a capricious and arbitrary manner.
And the Court heard evidence on behalf of the complainants
at the conclusion of which the trial was continued to November
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29, -1974, at l·lhich time the parties again appeared in person and
by counsel and at "t-lhich time the intervenors by counsel moved the

Court to strike the evidence of the complainants and the Court

heard

argume~t

on the motion, at the· conclusion of l·7hich the

Court overruled the motion to l-7hich action of the Court the
intervenors by counsel duly objected and

e1~cepted.

l·1hereupon the Court heard evidence from. the defendants, Orane

County Board of Supervisors, and the intervenors and heard rebutta
evidence from the complainants and heard argument of counsel.
UPON CONSIDERATION of ahl of which and for the reasons
· stated in the opinion of the Court delivered from the Bench at
the conclusion of the trial on November 29, 1974, which opinion
of the

Cour~

is hereby directed to be made a part of the record

in this case, the Court doth'ADJUDGE, ORDER and DECREE that the
request and motion of the complainants for a declaratory judgment

.

and injunctive relief be·, and it is hereby, denied and the Court

doth further ADJUDGE, ORDER and DECREE that the action of the
I

Orange County Board of Supervisors in con~ection with the
application of the complainants for a conditional use permit was
not arbitrary and capricious and

t~e

Board of Supervisors did

not abuse their discretion in denying the said application and
accordingly, judgment on all issues involved in this proceeding
is hereby entered in favor of the defendants, Orange County Board
- App 7 -

of· Supervisors, and the intervenors, to ~t1hich action of the Court
the complainants duly object and except.
The defendants having prevailed in this proceeding, the
taxable costs of this proceeding are to be paid by the cor:1plainant· .•
The object of this proceeding having been accomplished, it
is ordered to be stricken from the docket without prejudice to
the complainants to appeal to the Supreme Court of Virginia from
this final order and decree as provided by lat~.

.

We ask for this

~~~::::J/j;~r

Attorney at Law
~
Orange, Virginia
Counsel for Orange County Board of Supervisors

/)~~~

A. P. Beirne

Commonwealth Attorney
Orange, Virginia
Co-counsel, Orange County Board of Supervisors

George H. Davis, Jr.
Attorney at Law
Courthouse Building
Washington, Virginia
Counsel for Edward Randolph Colvin, John Cassis
and w. W. Spilman, intervenors
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'·

S~en

and objected to.

Lowe and Gordon, Ltd.
Attorneys at

Lalt~

Charlottesville, Virginia
Counsel for Complainants

A COPY -

Teste:

By:

H.

c.

DeJarentte, Clerk

·~~

~£d_~WJA
n:Put;lerk: Cir,cuit Court
of Orange

- 4 -
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Cou~ty,

Virginia.

VIRGINIA
IN THE CIRCUIT COURT OF ORANGE COUNTY
BARNEY L. BYRUM
and
ELIZABETH BYRUM
NOTICE OF APPEAL
AND ASSIGNMENT OF ERROR

v.
BOARD OF SUPERVISORS OF ORANGE COUNTY
and
EDWARD RANDOLPH COLVIN, JOHN CASSIS
and w.w. SPIL~N,
Intervenors

TO:

HENRY DeJAfrnETTE, Clerk
Circuit Court for the
County of Orange . .
Orange, Virginia

Kindly take notice that Barney L. Byrum and Elizabeth Byrum
note their appeal from the final judgment order entered in this

.

cause on January 3,· 1975 denying them the relief prayed for in
their bill of complaint.

No transcript of trial proceedings will

be needed because of the limited issue on appeal in thls cause.
ASSIGNMENT OF ERROR
Fo·r their· assignment of error, Barney L·•. · Byrum and Eli zabet
Byrum say that the Court err~d· in ruling that the Defendant Board
of Supervisors were not required to issue a conditional use
permit to them conditioned only upon the conditions set forth in
§9-3-2 of the Zoning Ordinance

o~

Orange County and related

provisions of the Zoning Ordinance of Orange County and the Code
of Virginia,_ and in ruling that the Defendant Board of Super- App 10 -

visors had in their discretion

the power to deny a conditional

use permit completely.
BARNEY L. BYRUM
ELIZABETH BYRUM
By Counsel

LAW OFFICES

E & GORDON. LTD.
RLOTTESVILLE. VA.

qohn c. Lowe, p.q.
Lowe and Gordon, Ltd.
1111 West Main Street
Charlottesville, VA · 22903

J
I

MAILING CERTIFICATE
I hereby certify .,that on the
•

;,~

day of

t~(j,

mailed a true copy of the foregoing _notice of appeal
ment of error to

u.

an~

1975, I

assign-

P. Joiner, Jr., Esquire, Counsef"for Orange

County Board of Supervisors, Orange, Virginia; A. P. Beirne,
Commonwealth Attorney, Orange, Virginia; George H. Davis, Jr.,
Esquire, Counsel for Intervenors, Court House Building,
Washington, Virginia.
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EXTRACT OF ORANGE COUNTY ZONING ORDINANCE
ZONING ORDINANCE
ORANGE COUNTY, VIRGINIA
TABLE OF CONTENTS
Article No.
I Districts and Zoning 1\fap .
Reference
II Agricultural District
III Residential Limited District R-1
IV Residential General District R-2
V Light Commercial District C-1
VI General Commercial District C-2
VII Indu~trial District
lnd
YIII Non-Conforming Uses
IX General Pro,·isions
X Pro,•isions For App~al
XI Violations and Penalties
XII .A,mendments
XIII Administration and
Interpretation
XIV Definitions of 'Vords and Terms
ZONING ORDINANCE
ORA.J.~GE

COUNTY, VIRGINIA

Whereas by act of the General
Assembly ~f Virginia as provided in
Title 15.1, Chapter 11, Article 8, Sections 15.1-486 through 15.1-498, Code
of Virginia 195() and amendments
thereto, authorizing boards of supervisors in counties to divide the area
of counties 'i'n the uninc0orporated
po:M.ions thereof into districts to
regulate the use of lands and buildings and other structures; to prov!de
the locations of those areas which
may be used as plac·es of residence
or in which agriculture, forestry,
trade industry or other specific uses
may be conducted; the height, bulk
and s~ze of buildings or other structures· .the percentage of land area
which may be occupied; and minimum
size of yards, courts, and other open
spaces; and to provide ~or amendmer,ts and changes therein; to require county planning commissions
to perform certain duties with r~f
erence thereto; to permit the appointment and prescribe the :r-owers and
du·tlies 01f county boards of zoning appeals· and to provide methods for
enfor~ement of this ordinance and
penalties for the violation thereof.
Therefore, be it ordained by the
board of supervisors of Orange
County, Virginia, for the purpose of
promoting health, safety, order, prosperity, the conservation of natural
a~d Jiistoric resources, and the general welfare requiring it, that the
following be adopted as the zoni!lg
ordinance of Orange County, Vtrginia together with the accompanying n;aps adopted here"':"'ith as an integral part of the ordtnance a~J t~
be known as the Zoning Maps of Orange County, Virginia. Thes!! maps
consist of an overall county-wide map
to a scale of 1"-2000'; and a set of

six sheets ~bowing detailed zoning 2-1-6
Agriculture, including accessory
along ·u.s. Highway No. 15 and Va.
Highway No. 3 to a scale of 1"-500'; buildings and uses incidental thereto.
and a title sheet.
2-1-7
Horse breeding and/or training
ARTICLE I - DISTRICTS
:farms.
1-1
2-1-8
For the purpose of this ordinance,
Dairying, including the raising of
the unincorporated areas of Orange milk cows.
County, Virginia, are hereby dividP.d 2-1-9
.
into six (6) districts (or zoning clasThe processing and. sale of mtlk
sifications, as follows:
and milk products at etther wholesale
or retail. All such uses shall conDistrict (or
Zoning
1\fap
1\lap form to the State Health Dcpa.rtment
Classification)
Symbol
Color requirements.
Agricultural
A
\\'hite· 2-1-10
Residential Limited
R1
Yellow
Forestry operations and temporary
Residential Gen~ral
R2
BluE~ sawmills (as defined herein) (14-71,
Light Commercial
C-1
Pink 14-72) including necessary temporary
General Commercial
C-2
OrangE! buildings and !incidental uses.
Industrial
Ind
Brown
2-1-11
The location and boundaries of
Country store as defined herein.
these districts are shown on the 2-1-12
Zoning Maps of Orange County, VirHunting Clubs, Country Clubs,
ginia.
Yachting
Clubs, and Fishing Clubs,
NOTE: For definitions of words and including the
customary facilities for
terms used herein, refer to Article each.
XIV of this Ordinance.
2-1-13
Public utility booster or relay sta.
ARTICLE II
tions transformer substations, transAGRICULTURAL DISTRICT A
missi'on lines and towers, piJ: es, meStateinent of Intent
ters and other facilities for the proThis district is res!igned primarily visi~n and maintenance of public
to accommodate farming and kindred utilities, including railroads and farural occupations. While the basic cilities water and sewerage instalhlaim is to preserve and promo-te this tions, ~nd fire and rescue facilities.
utilization of the land, the uses rer- 2-1-14
mitted are broad enough to allow
The following named uses may be
development of low density res'iden- permitted upon issuance of a Contia.l areas as it is recogni~ed that ditional Use Permit by the Board of
certain desirable rural areas may Supervisors (or Zoning Administrator
logically be expected to develop in where such authority has been propthis manner.· It is the intent, how- erly granted).
ever to discourage the random scat- 2-1-14 (1)
teri~g of reside~tial, .commercial, .or
Hog Farms.
industrial uses 1n this type of dis- 2-1-14 (2)
trict.
·
Kennels.
2-1
2-1-14 (3)
Use Regulations:
Permanent Sawmills and Planing
In Agricultural District (A) any Mi:lls.
building to be erected or land to be 2-1-14 (4)
used shall be for one or more of the
Garage (I ublic).
following uses.
2-1-14 (5)
2-1-1
i
Neighborhood retail stores such as
Single-family dwellings and private grocery stores and barber shops.
garages.
a-1-14 <&>
Antique shops.
2-1-2
Two-family dwellings, if part of 2-1.-14 (7)
Motels and restaurants.
dwelling is occup'i•ed by ~ropert~ ow~
er or member of his family, o.r 1f sa1d 2-1-14 (8)
Mobile home (or trailer) parks.
dwelling is under the control of
ownership of a landed estate regular- (Refer to County Trailer Ordinance)
2-1-14 (9)
ly supervised.
Airports.
2-1-3
Public and semi-public uses such as 2-1-l4 (10)
Camp grounds.
schools and churches.
2-1-14(11)
2-1-4
Camps-Summer.
Community or Publicly OJ: era ted 2-1-14 (12)
playgrounds, parks, and similar recreCemeteries.
ati.onal facilities.
2-1-14 (13)
2-1-5
Refuse disposal sites.
Home occupations conducted by the 2-1-15
occupant. (see definition of home oc- Signs:
cupations). (14-43)
All signs and outdoor adverti·sing
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EXTRACT OF ORANGE COUNTY ZONING ORDINANCE
minimum required by this ordinance
may be used when the requirements
of the board of zoning ap_~:·eals rcgardinszo set.backs, side and rear yards
are met.

8-7

Restoration or Replacement

8-7-1

If a nonconforming activity or
structure is destroyed or damaged in
any manner, to the extent that the
cost of restoration to its condition
before the occurrence shall exceed
fifty percent (50o/o) of the cost of
reconstructing the entire activity or
structure, it shall be restored only
if such use complies with the requirements of this ordinance. However,
property owners so affected may take
recourse to obtain rezoning.

8-7-2

Where a conforming structure devoted to a nonconforming activity
o.r a nonconforming structure is damaged less than fifty per cent (50o/o)
of the cost of reconstructing the
entire structure, either may be repaired or restored, provided any such
repair o.r restoration is started within
twelve (12) months and completed
within thirty (30) months from the
date of partial destruction.

8-7-3

pa.rcel of land and to the right of
way of any street or highway adjoining said parcel or land. Any other
inform:~tion which the administrator
may deem necessary for consideration
of the application may be required. If
the }:roposed building or use is in
conformity with the provisions of
this ordinance a permit shall be
issued to the applicant by the administrator. One copy of the drawing
shall be returned to the applicant
•t
with .the perm1 ·
9·1-4

It shall be unlawful for any electric company to furnish electricity to any new structure, building or newly located trailer or
mobile home, unless a building permit has
been
• _ issued therefor.

915

Except in trailer parks, a traiJer or mobile
home can only be occupied by the landowner on which the trailer or mobile home
is located or by members of his immediate
family. (A. 1 j9 j73)
9·1-6
The area between the ground level and
the trailer floor must be enclosed on a

permanent foundation by a durable material or permanent structure. (A. 1 j9 j13)
9·1·7
•
Such permit or pertinent portions, shall
be posted on the premises during construe·

The cost of land or any factors
other than the cost of the structure tion.
are excluded in the determination of
cost of restoration f0or any structure 9-2
or activity devoted to a nonconform- Certificate of Occupancy
ing use.
Land may be used or occupied and
buildings structurally altered or
8-7-4
If a noncon!forming structure be a erected may be used or changed in
single family dwelling or an histori- use only after a certificate of occucal area as herein defined, it may be I ancy has been issued by the adminrestored or replaced regardless of istrator. Such a permit shall state
the percentage of destruction.
that ·the building or tbe proposed
use, or the use of the land, complies
ARTICLE IX
with the provisions of this ordinance.
A similar certificate shall be issued
GENERAL PROVISIONS
!or the purpose of maintaining, re9-1
newing, changing, or ext(:nding a nonZoning Permite
conforming use. A certificate of oc9-1-1
either for the whole or a
Buildings or structures shall be cupancy
of a building shall be applied
started, reconstructed, enlarged or part
simultaneously with the applicaaltered only after a zoning permit for
for a zoniing permit. The permit
bas been obtained from the adminis- tion
shall be issued within ten (10) days
trator.
a.fter the erection or structural al9-1-2
of such building -or part
The commiss·ion may request a re- teration
view of the zoning permit approved has conformed with the provisions of
by .the administrator in order to de- this ordinance.
t..ermine if the contemplated use is 9-3
in accordance with the district in Conditional Use Permit
which the construction lies.

9-1-3

Each application for a zoning permit shall be accompanied by three
(3) copies of a scale drawing. The
drawing shall show the size and
shape of the rarcel of land on which
the proposed building is to be constructed, the nature of the proposed
use of the building or land, and tbe
locati·on of such building or use with
respect to the property lines of said

9-3-1
Where permitted by this ordinance,
the location of hotels, motels, mobile
home parks, commercial amusement
parks, hospitals, mobile homes, airports, borrow pits, bog farms, sanitary fill method garbage, refuse sites,
and other permitted uses as indica.ted, shall require, in addition to
the zoning permit and certificate of
occ.!Jpancy, a conditional use permit.
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These rermits shall be subject to
su<-h conditions as the governing body
deems nel·essary to carry out the
intent of this ordinanre. The governing body may delet;ate the authority to set conditions to the Board
of Zoning Appeals.

9-3-2

. .

..

. In determmmg co!ld1tlons to be
unpos.ed, the .gover!lmg bo~y shall
ta~e mt<;> cons1derat10n t~e mtcnt Oif
th1s ordmance and ma,y 1mpose reasonable conditions that:
(a) Abate or restrict noise, smoke,
dust, or other elements that
may affect surrounding property;
('b) Establish se-tback, side, and
front yard requirements necessary for orderly expansion and
to preYent traffic congestion;
(c) Provide for adequate parking
and ingress and egress to public streets or roads;
(d) Pro,·ide
adjoining
property
with a buffer or shield from
view of the proposed use if
such use is consi·dered to be
detrimental to adjoining property;
(e) Tend to prevent such usc from
changing the character and established pattern of development of the community.

9-3-3
No such conditional use permit
may be granted except after notice
and hearing as provided ·in Section
15.1-431, of the Code.

9-3-4
Any use, building, or activity legally in existence on the effective date
of this ordinance or for which a
building permit was issued pr.ior to
the effective date of this ordinance,
shall not ·require a Conditional Use
Permit, so long as such existing use,
building or activity is not expanded
or enlarged beyond the boundaries
of the parcel or parcels of land on
which it was located on the ~Jfective
date of .this ordinance.

9-4
Uses Not Provided For
If in any district established under
this ordinance, a use •is not specifically permitted and an application
is made by a property owner to the
administrator for such use, the ad~inistrator shall refer the application to the Pla.nning Commission
which shall make iitg recommendation
to the governing body within thirty
(30) days. If the recommendation
of the Planning Commission is app:toyed by the governing body, the
ordmance sha11 be amended to list
the use as a permitted use in tbat
distri<:t, henceforth. The provisions
for notice and hearing provided in

