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STATE HIGHWAY AND TRANSPORTATION

)
COMMISSIONER OF VIRGINIA )
Petitioner ;
v. | g PETITION
JACK A. DENNISON ’ ;
Bo§ 164 - -
Weber City, VA 24251 ) :
and ) ) Filed 7/10/79
EVELYN I. DENNISON )
Box 164 )
Weber City, VA 24251 )
‘ Respondents)

To the Honorable Judge of the Circuit Court of Scott County:

Your Petitioner, the State Highway and Transportation
Commissioner of Virginia, files this petition in accordance with
Title 25, Chapter 1.1 and Title 33.1, Chapter 1, Article 7 of
the Code of Virginia (1950), as amended, and such general laws
as are applicable for the purpose of condemning the land here-
inafter described and alleges as follows:

1. H. Ronnie Montgomery is duly authorized agent
and attorney for the State Highway and Transportation Commissioneq
of Virginia, for the purpose of instituting this condemmation
proceeding as is shown by a signed declaration hereto attached,
marked Exhibit A, and asked to be read as a part of this peti-
tion, and H. Ronnie Montgomery is authorized to file this proceed-
ing in the name of and on behalf of the State Highway and Trans-
portation Commissioner of Virginia.

2. The real estate which is affected in this proceed-
ing lies in Estillville Magisterial District, in Scott County,
Virginia, and is further described as follows:

BEING as shown on Sheet 3 of the plans for Route No.
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23, State Highway Project 0023-084-116, RW - 201, and lying on
both sides of and adjacent to the center line of proposed Con-
nection Route 727 from the lands of the Commonwealth (existing
east right of'way line of present Connection Route 727) at
approximate station 8+73 to the lands of the Commonwealth(in
existing west right of way line of bresent Route 23) at approximafe
station 9+40 and containing 0.08 acres, more or less, land;
together with the permanent right and easement to use the addition|
al area shown as being required for the proper construction and
maintenance of a drain outiét ditch left of approximate station
9+16 containing 0.0l acre, more or less. |

This property is also shown on a plan or plans on file in the
Central Office of the State Highway and Transpor;ation Department,
Richmond, Virginia, identified as Route 23, Project 0023-084-116,
RW - 201, Sheet No. 3 and 3 A, a copy of which plans are hereto
attached, marked Exhibit B, and prayed to be :ead as a part of
this petition.

3. The right and property taken and intended to be
compensated for in this proceeding is the fee simple interest to
the land shown within red lines on the aforesaid plans along with
such easements as are needed, all of which is described and set
forth in Exhibit B and described in detail in Paragraph 2 of this
petition.

4. The aforesaid land and easements are necessary for
the construction, reconstruction, alteration, maintenance and
repair of a Highway System known as Route 23, in Scott County,

Virginia, all of which is properly declared in Exhibit A attached

hereto.
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5. This project is for the improvement of a section
of arterial network Route 23 between Vi:ginia-Tennessee State Ling
and Q.178-miie nbrth Teﬁﬁessee State Line‘and will include right
to construct, réconstruct, repair and prove, alter and maintain
the said route in accordance with the attached plans marked

Exhibit B. It also includes the right to utilize the land in the

future for: 1. construction, reconstruction, alteration, improve
ment, repair and maintenance of the said route, 2. for all othef
highway purposes, and 3. in accordance with all the rights and
incidents normally required in the property buy (fee simple, ease-
ments, etc.). |

6. Your Petitioner has made a bona fide but ineffect-
ual effort to purchase said real estate and easement ffom the
owner thereof and has been unable to ao so because of the inabili-
ty to agree upon the purchase price. in attempting to purchase
said property, Petitioner has complied with § 25-248 of the Code
and, to the extent applicable, has complied with § 33.1-89 of
the Code.

7. On or about the ___ day of November, 1978,
Petitioner caused to be recorded in the office of the Clerk of
the Court in Deed Book R®. ., at page 318~ , Certificate
No. C-29112 as brovided by Title 33.1, Chapter 1, Article 7 of
the Code.

8. Thereupon pursuant to the provision of the afore-
said Title 33.1, Chapter 1, Article 7 of th? Code, title to the

land described in Paragraph 2 vested in the Commonwealth of

Virginia.
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9. Your Petitioner is of the opinibn that the only
persons who are entitled to an interest in the compensation to
be ascertained by this proceeding are Jack A. Dennison and

~ Evelyn I. Dennison, his wife, subject to the following encumbranc#s
of record: 1. a Deed of Trust from Jack A. Dennison and Evelyn {

I. Dennison to Ford C. Quillen, Trustee, to secure payment of
one note in. the amount of $55,000.00, drawn in thé name of
Bank of Virginia of Weber City. Payable in monthly installments
of $71}.69, Deed dated March 12, 1974, and recorded in Deed Book
279, Page 176. 2. Right of way easement for pole line conveyed
to Appalachian Electric and Power Company, in a Deed from A. H.
Carr and Mary Carr, dated August 29, 1945, recorded in Deed Book
125, Page 92. 3. Right of way easement for Route 23, Project
428-BR1 from Virginia-Tennessee State Line to Intersection Route
58, coﬁveyed to Commonwealth of Virginia, in Deed from A. H.
Carr and Mary K. Carr, dated February 5, 1942, recorded in Deed
Book 114, page 351, as disclosed by title examination of the.
. above described land. |

WHEREFORE, your Petitioner respectfully prays to this
Honorable Court that, in accordance.with the provisions of Title
25, Chapter 1.1 of the Code, commissioners may be summoned and ap+t
pointed to ascertain and report the value of the land taken
(including easements and including the easement for the relocatio$ :
of utilities if such relocation is required) and damages, if any,
which may accrue to the residue beyond the enhancement in value,
if any, to such residue, by reason of the taking; that fhis

Court be directed to confirm the vesting of title in the Common-
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wealth as aforesaid and take all such other steps to carry out
the intents of Title 25, Chapter 1.1 and Title 33.1, Chapter 1,
Article 7 of the Code as may be necessary; and that your Petition
er may have such other fut;her and general relief as the nature
of the case may require.

And your Petitioner will ever pray, etc.

STATE HIGHWAY AND TRANSPORTATION
COMMISSIONER OF VIRGINIA

By Counsel:

Ja? -M/«Aw%;

H. Ronnie Montgomery

MONTGOMERY, SANDERSON & KINSER
Attorneys at Law

P. 0. Box 366

Jonesville, VA 24263

COMMONWEALTH OF VIRGINIA )

) To-wit:
ﬁm@ff%?&/% )

This day H. Ronnie Montgomery personally appeared

before me, the undersigned, a Notary Public in and for the County
of Lee, Commonwealth of Virginia, in my jurisdiction aforesaid,
and being first duly sworn, says that he is attorney for the
State Highway and Transportation Commissioner of Virginia, and as
such is duly authorized to execute the above Petition, and that
the matters and things stated therein are true to the best of his
knowledge and belief. ,

Given under my hand thlsq‘ __day of 552 (1/ , 1979}

My Commission expires: Lf))d,u QQ /7&:;1

Notary fu

QuUORS




STATE HIGHWAY AND TRANSPORTATION
COMMISSIONER OF VIRGINIA
Petitioners NOTICE OF PETITIONER TO
APPOINT COMMISSIONERS

V. AND RESPOND TO PETITION

JACK A. DENNISON
Box 164
Weber City, VA 24251

and

EVELYN I. DENNISON
Box 164
Weber City, VA 24251
Respondents

N " N N N N N o N N N N N N N N

You are hereby notified that the State Highway and
Transportation Commissioner of Virginia will, on the 24th day of
October, 1979, at 9:30 a.m. o'clock, or as soon thereafter as the
same may be heard, move and petition the Judge of the Circuit
Court of Scott County, Virginia, at Gate City, Virginia, for the
appointment of commissioners to ascertain the just compensation
for certain lands or interest therein, which the State Highway
and Transportation Commissioner of Virginia proposes to condemn
for Highway Route No. 23, Project 0023-084-116, RW - 201, as is
shown by plat and blueprint attached to the petition filed in
the above styled cause, and to award damages, if any, resulting
to the adjacent or remaining property of the owners, beyond the
enhancement in value, if any, to such property, by reason of the
taking. The amnership, location and description of the land and
property which is proposed tolbe condemned, and the particular
nature of the construction and location of said proposed highway
will fully appear by reference to the attached ptition and to

those exhibits heretofore filed in this cause.
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Notice is hereby given that grounds of defense shall
be filed to the Petition, in writing, within twenty-one days from
the date upon which this notice was duly served and it shall
include valuations of the land and interest to be taken and ;
appraisal of any damages which may result to the resi&ue by |

-

reson of the taking.

STATE HIGHWAY AND TRANSPORTATION
- COMMISSIONER OF VIRGINIA

By Counsel:
L3
H. Ronnie Montgomery |

Montgomery & Ludwig
Attorneys at Law

P. 0. Box 366
Jonesville, VA 24263
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TATE HIGHWAY AND TRANSPORTATION
OMMISSIONER OF VIRGINIA PETITIONER

S. | ANSWER
Filed 7/23/79

ACK A. DENNISON, ET AL DEFENDANTS

O THE HONORABLE M. M. LONG JR., JUDGE OF THE THIRTIETH JUDICIAL
IRCUIT:

The defendants for answer to petition filed against them

in the above-styled matter or to so much as they are advised

hey should answer say as follows:

| Respondents say that the offer of $13,600.00 represented by
ertificate No. C-29112 recorded in the Clerk's Office of Scott
ounty, V1rg1n1a in Deed Book 308 at page 185 for the land taken
nd damage to the residue belonging to the defendants is

holly and grossly inadequate to compensate them for the land
aken and the damage to the residue. Respondents ask that
commissisners be appointed by the Court as provided by law to
ascertain the value of the land taken and the damage to the
residue in this cause.

RESPECTFULLY SUBMITTED:

JACK A. DENNISON and EVELYN I. DENNISON, Defendants
BY COUNSEL

QUOO8




UILLEN AND CARTER, p.d.

Y: :;%;;ZL- C?{ ££>%L4L¢;;——

GATE CITY, VIRGINIA

CERTIFICATE
This is to certify that I, Ford C. Quillen, counsel of record
for the defendants in the above-styled cause, have this day
forwarded to H. Ronnie Montgomery, Esq., Attorney at Law,
Jonesville, Virginia, a copy of the foregoing answer filed
in the above-styled cause.

Given under my hand, this the 19th day of July, 1979.
N

A & -:;;L°~<f-_/

’ ATTORNEY

(OR9




LAW OFFICES
af
ORO C. QUILLEN
ATE CITY. VIRGINIA

ll

. acquired by the State Highway Commissioner of Virginia in this proceeding.

PETITION © .Filed 12/15/80
TO THE HONORABLE JUDGE CF THE 30th JUDICIAL CIRCUIT
OF THE COMMONWEALTH OF VIRGINIA
Your Petitioners would respectfully represent, aver and show

unto the Honorable Court as follows:

1.

Your Petitioners are the owners of the real estate sought to be

The said Commissioner of the Department of Highways and Transportation
having filed with the Clerk of this Court on the 7th day of November,
1978, a Certificate of Deposit No. C—29i12 in the amount of $13,600.00,
which certificate is recorded in the Clerk's Office of Scott County, Vi
rginia, in Deed Book 308 at page 185.

Petitioners desire to be permitted to withdraw the sum
represented by the aforesaid certificate or so much thereof as the Court
will permit them to withdraw, pursuant to the provisions of Section 33.1-124

of the Code of Virginia of 1950 as amended.

Your Petitioners further represent to the Court that the !
Petitioners each own a one-half undivided interest to and in said lands and |
that the amount directed by the Court be paid to Petitioners should be paid'Q

to the Petitioners jointly.
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WHEREFORE; your Petitions pray that the Commissioner of the
Department of Highways and Transpoftation of the Commonwealth of Virginia
bé made a party hereto and be required to show cause if any he can
whether should not be disbursed to your Petitioners from the aforesaid sum
represented with said Certificate of Deposit such amount as the Court shall

deem proper. And your Petitioners shall every pray, etc.

RESPECTFULLY SUBMITTED,
JACK DENNISION

and EVELYN DENNISON

BY: COUNESL

LAW OFFICE$ OF FORD C. QUILLEN

BY: L34 (0 "Qa,u._\

FORD C. QUILLEN

I hereby accept service of the within petition and waive Notice of
“ Hearning upon the same as provided by Section 33.1 - 124 of the Code of

- T
Virginia of 1950 as amended this the /J SLﬁay of December, 1980.

TTORNEY OR THE COMMISSIO T ENT

OF HIGHWAYS AND TRANSPORTATION OF THE COMMONWFALTH
OF VIRGINIA

G

-t
L
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LAW OFFICES
oF
FORD C. QUILLEN
GATE CITY, VIRGINIA

JACK DENNISON

and
EVELYN DENNISON - | PETITIONER
s ~ ORDER : Filed 12/17/80

STATE HIGHWAY AND
TRANSPORTATION COMMISSIONER :
OF VIRGINIA . . . ' DEFENDANT
‘i’his cause céme‘ on this day to be. heard upon the petition filed
herein pursuant to Section 33.1-124 of the Code of Virginia of 1950 as
ammended, and it further appearing unto the Court that counsel for the
Comﬁsdoner of the Department of- Highways and Transportation of the
Commonwealth of Virginia has accepted service of said petition and waived
the 21 days notice. And it further appearing unto the boizrt that the
Commissioner of the Department of ﬁighways and Transporation has filed
with the Clerk of this Court on the 7th day of November, 1978, Certificate

No. C-29112 of the Code of of 1950 as ammended in the amount of

$13,600.00, which certificate is recorded in the Clerk's Office of Scott

County, Virginia, in Deed Book 308 at page 185.

It further appearing unto the Court the Petitioners are the
owners of the tract or parcel.of land being acquired by the Commonwealth
of Virginia in equal portions. |

It further appearing unto the Court that the petitioners are
entitled to have paid over to them the funds represented by the aforesaid
certificate. The Court doth hereby order that the Commissioner of
Department of Highways and Transportation of the Commonwealth of Virginia
deposit the sum of $13,600.00 with the Clerk of this Court as provided by
law.

Said funds will be paid to the Petitioner, Jack Dennison and

Evelyn Dennison, by the Clerk of this Court.




It is further 6rde1jed that the Clerk‘ of this Court shoulfl forward
forthwith a certified copy of this Order to the Commissioner of the
Department of Highways. and Transportation‘ of-the Commonwealth of.Virginia
at Richmond, Virginia. ' |

‘ T

ENTER this Order this the

’:Dg. conaalen , 1950 .

day  of

WE ASK FOR THIS ORDER:

SEEN:

COUNSEL FOR COMMISSIONFP OF THF DEPARTMENT
OF HIGHWAYS AND TRANSPORATION QF THE
COMMONWFALTH OF VIRGINIA S

py: A T

(GOR3
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VIRGINIA.: IN THE CIRCUIT COURT OF SCOTT COUNTY

STATE HIGHWAY AND TRANSPORTATION
COMMISSIONER OF VIRGINIA
Petitioner

VS. Filed 3/24/82

JACK A. DENNISON, ET ALS.
Respondent

ORDER SUMMONING COMMISSIONERS

It appearing to the Court that the said State Highway -
Commissioner of Virginia has duly filed his petition in this
Court seeking to condemn the land, or interest therein, described
in said petition; that due and proper notice as required by law
has been given to the defendants; that said parties hereto have
submitted the names of six (6) free holders from which list the
Court shall select the names of nine (9) persons to be summoned
as Commissioners as provided by Section 25-46.20 of the Code of
Virginia (1950), as amended. '

Now, therefore, upon the motion of the petitioner, nine
(9) disinterested freeholders who are residents of Scott County,

Virginia, and whose names are as follows, to-wit: 1. Johnny
Roberts, 2. Jerry McMurray, 3. Burl Jennings, 4. Vernon Cox,

5.. E. T. Farmer, 6. Mila T. Vaughn, 7. Carl Peterson, 8. Wayne

Bishoo and 9. John Duncan '

ALTERNATE COMMISSIONERS: 1. Emorvy D. Scott, 2. W. E. Darnell

McConnell

QuoLa




H. RONNIE
MONTGOMERY

ATTORNEY AT LAW

BOX 366
JONESVILLE, VA,
24263

are hereby summoned to appear before this Court on the 31 day

" of March , 19 82 | at 9:30 ", and at such further

time or times as their presence may be required.
ENTER this Order this 24 day of March , 1982

A Qb

JUDGE -~




STATE HIGHWAY AND TRANSPORTATION

v,

)
COMMISSIONER OF VIRGINIA )
)
Petitioner ;

) ORDER APPOINTING

| ) COMMISSIONERS
JACK A. DENNISON, ET AL ;
Re den 3
spondent g Filed 3/31/82

It appearing to the court that Johnny Roberts, Jerry

McMurray, Burl Jennings, Vernon Cox, E. T. Farmer, Milo T.

Vaughn, Carl Peterson, Wayne Bishop and John Duncan

Alternate Commissioners; Emory D. Scott and W. E. (Darmell)

McConnell

have been heretofore summoned for service as commissioners herein,

and that four of said person, to-wit:

Jerry McMurray, Burl Jennings, Carl Peterson and Wayne Bishop

were struck as provided by Section 25-46.20 of the Code of
Virginia (1950), as amended:

NOW, THEREFORE, the court doth adjudge, order and decree
that Johnny Roberts, Vernon Cox, E. T. Farmer, Milo T. Vaughn

and John Duncan

be and they hereby are appointed commissioners herein, any three

or more of whom may act, whose duty it shall be to go upon and

RIELPR X -1



view the land ﬁhich is the subject matté;‘of this proceeding.
and fix the value of the land taken and damages, if any, which
may accrue to the residue beyond the enhancement in yalue, if
any, to such residue by reason of the taking.

Said commissioners shall view the land described in the
petition with the landowner and with the State Highway and

Transportation Commissioner, or any representative of either

party, and none other.

2131/92

ENTER _J_‘@%S?&m;ﬂ
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INSTRUCTION NO. Z

The Court instructs the commissioners that the State
Highway and Transportation Commissioner of Virginia is empowered
by statute to condemn the lands, and any and all interest and
estates therein, described in the petition filed in this case,
and the commissioners have no right to change the location of
the highway nor the plans for such construction, for which the
lands are being taken, nor to question the necessity for the

amount of land being taken.

INSTRUCTION NOo. 2Z

The Court instructs the commissioners that they are
to determine two questions in this proceeding; first, the just
compensation for the lands or interest therein being taken;
second, the damages, if any, to thevremaining lands of the owner,
beyond the enhancement in value, if any, to such residue, by

reason of the taking.

eo1s



INSTRUCTION No. J

The Court instructs the Commissioners that when
private property is taken under the exercise of the power of
eminent domain the law requires that just compensation be
paid to the landowner. Just compensation means the fair market
value of the land taken. Fair market value is defined as the
price which one, under no compulsion, is willing to take for the
property which he has for sale, and which another, under no
compulsion, being desirous and able to buy, is willing to pay

for that property.

INSTRUCTION NO. <4/

In determining the fair market value of the property
at the time of the taking, the commissioners may consider its
adaptability and suitability for any legitimate purpose, but
they should award only the fair market value of the land as it
stands at tﬁe time of the taking in view of all the purposes
to which it is reasonably and naturally adapted, and not its

pProspective or speculative value based upon future expenditures

and improvements.

U001
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INSTRUCTION NO. S

The commissioners must determine the fair market
value of the land or interest therein and .not what it may be
worth to the landowners or State Highway and Transportation
Commissioner personally. Thg use to which the land is to be
put by the Commissioner does not affect its fair market value

at the time of the taking.

INSTRUCTION NO. é:

The commissioners are instructed that if they believe
from their view of the land and from the evidence before them
that there is any enhancement in the fair market value of the
owner's remaining property by reason of the construction or
improvement contemplated or made by the State Highway and Trans-
portation Commissioner, then the commissioners must offset the
amount of such enhanced value against the damages, if any, re-
sulting to such remaining property of the owner by reason of
such construction and improvement; provided, that such enhance-
ment in value shall not be offset against the value of the land

taken.

06ZQ



INSTRUCTION NO. /.

The commissioners are instructed that in determining
whether there is any damage to the remaining lands of the owner
by reason of the taking of the lands or interest therein des-
cribed in the petition, the test is the difference in the fair
market value immediately before and immediately after the
taking, considering every circumstance, present and future,
which affects its value. Remote and speculative profits and
advantages, however, are not to be considered. While the
commissioners may give consideration to individual items of
damage, those items are not to be separately valued or added

together in determining the damages to the residue.

INSTRUCTION NO. X/

The commissioners are instructed that the burden is
upon the owner of the property condemned to prove by a pre-
ponderance of the evidence that there has been damage to the
residue of his property. On the other hand, the burden of
proof to establish any enhancément in the market value to the
remaining property by reason of the conétruction or improve-

ment is upon the State Highway Commissioner.

(HELY
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INSTRUCTION NO. é?

The Court instructs the commissioners thatrany loss
of business, or‘profits from the business conducted on the
land subject to this proceeding, is not compensable in this
proceeding as an item of damage in assessing damages to the
residue. You should be concerned only with its over-all
change in fair market value as a result of the taking, and

not with individual items of damage.

INSTRUCTION NO. /o

The Court instructs the commissioners that in deter-
mining your award you cannot consider any expense or annoyance
to the owner by reason of having to attend and defend these
condemnation proceedings. Neither are you to consider any
annoyance, inconvenience, or loss of business caused by dirt,
noise or temporary obstruction of access caused by the actual

carrying on of the construction work.

00022



INSTRUCTION No. //

The commissioners are instructed to consider the
value opinions offered as testimony by experts as well as
facts and circumstances upon which those opinions are based.

In determining whether the facts and circumstances fairly

support the value opinions of experts, the commissioners may
consider knowledge acquired on the view. The view, however,
shall not be considered by the commissioners as the sole evidence
in the case.

Further, this instruction should not be considered as
permitting the commissioners to take arbitrary action and re-
turn an award not related to the value of the property. Your
award must bear a reasonable relationship to the testimonial

evidence presented.

INSTRUCTION NO. x>

The Court instructs the commissioners that it is not
necessary that all agree upon the report to be made to the
Court, but a majority of you have the right to reach a con-
clusion and file your report setting forth that conclusion. If
a minority desires to do so, they may file a minority report.

The commissioners should not make an award by what
is termed the ''quotient method"; that is, a method whereby each
commissioner indicates on a slip of paper or otherwise the
amount which he thinks should be awarded, and all the commission-
ers agree in advance to make the award the amount obtained by
dividing the total of such sums by the number of commissioners.

An award made in this illegal manner is not valid.

00023



INSTRUCTION No. /3

You are instructed that the landowner has a duty
to minimize any damages resulting from this project. Thus,
the reasonable costs of adjusting the residue to the new
conditions and the inconvenience, if any, to the landowmer
in the future operation of his property caused by the pro-
ject should be considered in ascertaining damages to the
residue if expenditure of such costs will, minimize damages

which would otherwise occur.

INSTRUCTION NO. ] Y

The Court instructs the commissionefs that the owner
of land abutting a public highway is only entitled to reason-
able access to his property. His rights of access are sub-
ordinate to the right of the State to control traffic over
its highways. If you find that the landowners in this case will
have reasonable access to the property after the construction
of this project, you shall not make any awards for residue

damages that might result from a change in access.

00024
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INSTRUCTION NOo. A5~ -

The commissioners are instructed that the right to
just cémpensation became vested in the owners of the lands,
herein being condemned, as of the date of the taking by the
State Highway and Transportation Commissioner. The time of
the taking of the lands, or interest therein, subject to this

condemnation proceeding was N% 2 197 V4 , and just

compensation for such lands, and damage, if any, to the remain-

ing lands of the owner is to be determined as of that date.

00025



STATE HIGHWAY AND TRANSPORTATION)
COMMISSIONER OF VIRGINIA
' Petitioner

VS. REPORT OF COMMISSIONERS

JACK A. DENNISON, ET AL.

S Filed 3/31/83
Respondent

V\/VVV-\JVVVV

TO: THE HONORABLE f . @jpﬂ?‘ Vet 2

JUDGE OF THE SAID COURT

We the undersigned commissioners appointed by the above

named court on l)]ﬁ/zzﬁ 3/ , 19 £2 , to fix the value of

the land taken herein and damages, if any, which may accrue to

the residue, beyond the enhancement in value, if any, to such
residue, by reason of the taking, do hereby certify that on

m 4/;’[4 .17/ , 1942 , we were duly sworn and
went upon said land in the custody of the Sheriff of SCOTT

(xk&g/county), Virginia, or one of his deputies, to view the same
as directed by the order of said court, said land being briefly
described as follows, to-wit:

Being as shown on Sheet 3 of the plans for Route 23, State Highway
Project 0023-084-116, RW-201, and lying on both sides of and adjacent to
the centerline of proposed Cormection Route 727 from the lands of the
Commomwealth (existing east right of way line of present Commection Route
727) at approximate Station 8+/3 to the lands of the Corrtmmrealth (existing
west right of way line of present Route 23) at approximate Station 9+40
and containing 0.08 acre, more or less, land; together with the permanent
right and easement to use the additional area shown as being required for
the proper construction and maintenance of a drain outlet ditch left of
approximate Station 9416 containing 0.0l acre, more or less.

00026



Upon a view of the property and ui:on such evidence as
was before us, we did fix the value of the aforesaid land taken
by the State Highway and Transportation Commissioner m .-
in the amount of $3€ OC’C) -

_» and the damages which may accrue

to the residue, beyond the enhancement in value to such residue, by
reason of the taking, at $ 77/)(' ('L.

» Which equals a total of
@
== == 4
7 -

< %\g)n‘?ﬁder our hands this 31st d

of March, 1982.

COMMISSIONERS

00027




STATE HIGHWAY AND TRANSPORTATION )
COMMISSIONER OF VIRGINIA )
Petitioner )
i )

V. ) EXCEPTIONS TO REPORT

: ) MMT
) )
JACK A. DENNISON, ET AL )
' )
Respondent ) Filed 5/9/82

The State Highway and Transportation Commissioner of
Virginia excepts?ghe report of commissioners for the following
reas;ns:

Exception No. 1: The Commissioner excepts to the

for cause

Judge's ruling wherein the Court did not strike Jerry McMurray /
who is the landowners personal insurance agent and the Commis-
sioner further excepts to the fact that the court did not strike
for cause Mr. McMurray and also Mr. Burl Jennings who was the

defendant's personal contractor and actually built three additions;

to the landowners property that was involved in the condeuwnation.
Said buildings being added to just prior to the time of the
taking.

Exception No. 2: The Commissioner excepts to the '
Court's ruling concerning testimony of George Howard dealing
with Mr. Howard's statement concerning access to the landowners
property.

Exception No. 3: The Commissioner excepts to land-
owners expert witness testimony of Jerry Deskins concerning his
testimony and appraisals being based upon sales according?geskins

own testimony in 1979, 1980 and 1981, all after the date of the

-taking.
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to
Exception No. 4: The Commissioner excepts/the fact

that the Court would not allow the State Highway appraiser to
testify to the damage to the entire property at this location

since the property was shown with both.lots on the plans and

‘the certificate filed in this case refers to the plans.

RESPECTFULLY SUBMITTED,

W

H. Ronnie Montgomery
Counsel for Petitioner

CERTIFICATE

I, H. Ronnie Montgomery, Counsel for Petitioner,
do hereby affirm that I have this day mailed a true and correct
copy of the foregoing Exceptions to Report of Commissioners to
Ford Quillen, Attorney at Law, Gate City, VA 24251, this 6th
day of April, 1982.

LA By

Attorney \y
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LETTER DECISION Filed 6-24-82

Gentlemen:

The court has considered the trial transcript and oral
argument of counsel in regard to the exceptions to the
commissioners' award, and finds as follows.

Even though Commissioner McMurray was a friend of and
sold insurance (unrelated to the property in question) to
the landowner, he testified that he could be impartial.

There is no conclusive presumption that such a close relation-

ship would exclude him per se as a juror. C & O Railway v.

Smith, 103 Va. 326. The court in its discretion accepted
him as competent. He was then excluded from the trial by
the Highway. There is no prejudice to it.

Evidence by the landowner's witness, George Howard, that
a six-inch curb over which landowners would be forced to drive
would decrease the value of the remaining property, was
properly admitted to show inconvenience of the land in the
future operation of his property as affecting the value of

damages to the residue. Long v. Shirley, 177 va. 401, 415.

When counsel for the Highway cross-examined on this issue,

he waived his right to object further. The six-inch curb

was part of the admitted court’ exhibits (plans and specifica-
tions) introduced by the Highway, and properly subject to
examination. Also instruction number 14 (offered by the

Highway) cured the defect, if any.
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Evidence offered by the Highway appraiser, Willis Blevins,
as to an adjacent lot owned by landowners was properly dis-
allowed because it was not relevant, too remote, and not
part of the taking, plans or pleadings.

An apparent issue of first impression in Virginia is
raised by testimony of the landowner's appraiser, Jerry Deskins,
when he valued the property in question based on comparable
sales after the day of taking.

But Deskins also based his opinion on comparable sale
figures before the date of taking (transcript pages 76, 77, 78,
89 and 90), his examination of the property (transcript pages
74, 79), and personal knowledge of other sales (transcript
page 90), which renders this unigque issue moot.

The court will address this issue. "Evidence of comparable
sales, to be admissible, must be of sales made under comparable

conditions in point of time and circumstances." May v. Dewey,

201 Va. 621. 1In that case the Supreme Court of Virginia held,
"the admission of evidence of sales.after the taking and after
the project had been completed and conditions materially
changed did not reflect a fair market value of the property
when taken."

In the case before the court the agreed day of taking
was November 7, 1978. There was testimony of comparable
sales in 1975, 1978, 1979, 1980 and 1981. The trial occurred

on March 31, 1982, at which time there had been no construction
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on the project affecting the property in question and thus no
material change.

The appraisers for both parties related their opinions
as to the fair market wvalue of the properﬁy to the day of
taking, either up (the Highway: by an inflation factor of 10%
per year), or down (the landowners: by deflation factors of
10 to 12% per year), depending on the particular day of the
comparable sale.

Good common sense dictates that if the Highway (or
any party) can increase the value of comparable sales at a
reasonable rate before the day of taking, then likewise the
landowner (or any party) can decrease the value of comparable
sales at a reasonable rate after the day of taking, so long
as the project has not been completed, there has been no
material change and the fair market value opinion relates to
and is comparable to the day. of taking.

Also the Highway appraiser, Blevins, based his opinion
on a comparable sale of the Billings' property, which was in
fact only an offering dated June, 1978 (before the date of
taking), and the landowners' appraiser, Deskins, based his
opinion on the same comparable finalized sale of the Billings'
property dated February, 1981 (after the date of taking).
These facts further confirm the old addage that "what is good

for the goose is good for the gander."
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Furthermore, counsel for the Highway cross-—-examined
Deskins on the comparable sales after the day of taking, and
therefore waived his right to object furtber on this issue.

The court overrules the exceptions to the commissioners'
award. Counsel shall prepare an order for entry reflecting
the above.

Sincerely,

J. Robert Stump
Judge
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H. RONNIE
MONTGOMERY

ATTORNEY AT LAW

B8OX 366
JONESVILLE, VA.

|

STATE HIGHWAY AND TRANSPORTATION )
COMMISSIONER OF VIRGINIA )
)
Petitioner )
)
v ) ORDER CONFIRMING
g ‘COMMISSIONERS' REPORT
JACK A. DENNISON, ET AL )
Defendant gFiléd 7/26/82
)

. This day came the State Highway and Transportation
Commissioner, by his attorney, and it appearing to the Court
that the report of the commissioners hereinbefore appointed with
the certificate of the Judge of this Coﬁrt.administefing the
oath to the said dommissioners, was on the 3lst day of March,
1982, duly returned and filed by the Court heréin, and that
Exceptions to Report of Commissioners have been filed by Counsel
for Petitioner, and was argued by counsel; the exceptions of
the Report of Commissioners having been overruled by the Court.
Further, an appeal is contemplated and the transcript of the
hearing shall be made a part of.the record in this order pursuant
to Rule 5:9 (a) Supreme Court Rules, if an appeal is taken.

And, it appearing to the Court that the said
commissioners ascertained that the value of the land taken
herein was $35,000.00 and that the damages to the residue,
beyond the enhancement in value to the residue by reason of the
taking, was $37,000.00, and it appearing that the said report
should be confirmed; therefore, the Court doth approve, ratify
and confirm said report in all particulars, and doth confirm
unto the Commonwealth of Virginia the fee simple title to the

following property:
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That land, or interest therein, lies in Estillville
Magisterial District of Scott County, and is described as
follows:

Being as shown on Sheet 3 of the plans for Route 23,
State Highway Project 0023-084-116, RW-201, and lying on both
sides of and adjacent to the centerline of proposed Connection
Route 727 from the lands of the Commonwealth (existing east
right of way line of present Connection Route 727) at approximate
Station 8+73 to the lands of the Commonwealth (existing west
right of way line of present Route 23) at approximate Station
9+40 and containing 0.08 acres, more or less, land; together
with the permanent right and easement to use the additional
area shown as being required for the proper construction and
maintenance of a drain outlet ditch left of approximate Station
9+16 containing 0.0l acre, more or less.

And further, it appearing to the Court that the State
Highway and Transportation Commissioner has heretofore caused
to be recorded in the Clerk's Office of this Court Certificate
No. C-29112 for $13,600.00, and that the title to the aforesaid
real estate thereby vested in the Commonwealth of Virginia, in
accordance with the provisions of Sections 33.1-119 and 33.1-
122 of the Code of Virginia (1950), as amended, the Court doth
Adjudge, Order and Decree that the State Highway and Trans-
portation Commissioner of Virginia pay to the Clerk of this

Court on behalf of Jack A. Dennison and Evelyn I. Dennison,
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the sum of $58,400.00, with interest at the rate of six per

cent per annum on the sum of $58,400.00, this being the excess
of the award over the amount represented by the aforesaid
Certificate of Deposit, from the 7th day of November, 1978,

the date on which the above mentiéned certificate was duly
recorded in the Clerk's Office, to July 1, 1981, and interest
eight per cent per annum on the sum of $58,400 from July 1,

1981 to the date upon which the principal sum is paid into Court;
and the Court doth further order that the Commonwealth of
Virginia be released from any liability by virtue of the
recordation of the certificate aforesaid; and that the proceedingg
herein be recorded and indexed as provided by Section 25-46.27
of the Code of Virginia (1950), as amended, with reference to be
made showing the book and page number of such recordation on

the margin of the page where Certificate of Deposit No. C-29112
is spread.

And the Court doth further order and direct that the
costs herein, including $20.00 each to the Commissioners appointeq
herein, namely: Johnny Roberts, Vernon Cox, E. T. Farmer,
Milo T. Vaughn and John Duncan and the sum of $10.00 to

Jerry McMurray, Burl Jennings, Carl Peterson and Wayne Bishop

who were summoned and appeared but did not serve herein, shall
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H. RONNIE
MONTGOMERY

ATTORNEY AT LAW

B8OX 366
JONESVILLE, VA,
24263

be paid by the State Highway and Transportation Commissioner of

Virginia, and the same shall be charged and taxed by the Clerk

of this Court as part of the costs herein, as provided by law.
And nothing further remaining to be done in this

cause, ‘the same is hereby stricken from the docket of this

court.

Enter this Order this 2 éﬂ day of l ul%

«-1—('!:

g} 12{1';' e m‘%{

J. ROBERT STUMP, JUDGE;"

1982.

WE ASK FOR THIS ORDER:
LAW OFFICES OF FORD C. QUILLEN, p.d.
Gate Tiep4, VA

BY C’ o? el —
ORD C. QUILLEN

SEEN AND OBJECTED TO:

_—e— -

BY:
H.”  RONNIE MONTGOME
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VIRGINIA,

IN THE CIRCUIT COURT OF SCOTT COUNTY

STATE HIGHWAY AND TRANSPORTATION

COMMISSIONER OF VIRGINIA, . PETITIONER,
Ve
JACK A. DENNISON, ET AL., - RESPOMNDENTS.
. APPEARANCES:
H. RONNIE MONTGOMERY, ESQ., Jonesville, Virginia

i . Attorney for Petitiomer.
i FORD C. QUILLEIN, £53., Gate City, Virginia

i Attornay for Respondents.

BEFORE THE HONORABLZ J, ROBERT STUMP, JUDGE
" March 31, 1982

i Circuit Court Room : ?
j Court House - |
" Gate City, Virginia

DICTAPHONE REPORTER
GATE CITY, VIRGINIA 24851
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WITNESS

Voir dire

Opening Statement Behalf
Petitioner

Opening Statement Behalt
Respondents

Evidence Behalf Petitioner
Willis Blevins
Motion

Evidence Behalf Respondents
George Howard

Jerry Deskins
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Instructions

Award
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16
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49
72
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100
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Exhibit Picture Gulf
Service Station

34

64
80
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Property taken

Building on 16t gaken

EDNA M. DAVIDSON
DICTAPHONE REPORTER
GATE CITY, VIRGINIA 24231
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15
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18

- were all of the proceedings had and cvidence introduced, to-

This cause came on to be heard on this 31lst day
of March, 1982, before the Honorable J. Robert Stump, Judge,
holding the Circuit Court of Becott County, Virginia, sitting
at Géte City, Virginia, and Commissioners, when the following

wit:
The Court Reporter was sworn to make a true and

accurate record of all proceedings.

THE COURT: 1Is the State Highway ready?
MR. MONTGOMERY: We are ready, Your Honor.
THE COURT: Is the landowner ready?

MR. QUILLEN: Yes, Your Homnor.

THE COURT: Csll around the Commiszsionars,

The Clerk call.d the fcliiowing Commicsioners: to
the jury box: Johnny Roberts. Jerry McMurray. Burl Jennings.
Vernon Cox. E. T. Farmer. Milo T. Vaughn. Carl Peterson.
Wayne Bishop. John Duncan.  The panel was duly sworn to
answ2r the woir dire.

BY THE COUKT:

Sentlemen oi the Commission_ this 1s a cas: trday
of State Highway and fransportation Commissioner »f Virginila
v. Jack A. Dennisom and Evelyn I. Dennison. This is a con-
demnation procaeding brought by the State Highway Departme&t

to obtain lands for the highway against the landowners, Mr.

EDNA M. DAVICSON OO’O&Q

DICTAPHONE REPORTER
GATEK CITY, VIRGINIA 24201




Voir dire 4

10

n

13

14

15

16

17

18

and Mrs. Dennison. Are all of you gentlemen residents of
Scott County, Virginia?

A. (All affirmative answers.)

Q. Do all of you own a freehold interest in land
in Scott County, Virginia?

A. (All affirmative answers.)

Q. Are any of you stockholders or employees of
the State Highway Transportation Department?

A. (All negative answers.)

Q. Do any of you have any interest, direct or
indirect, in the outcome of this case?

A. (All negative answers.)

Q. Have any of you made or been requested to mgke
an appraisal of the property involved in this case?

A. (All negative answers.)

Q. Owned by Jack Dennison and his wife? Have
any of you formed or exprassed any opinion with regard to
any of the issues involved in this casa?

A. (All negative answers.)

Q. Have any of you gone on the land involved
either with the landowner or witﬁ the State Highway employées
in regard to making a determination as to the value of the
property?

A. (All negative answers.)

EDNA M. DAVIDSON i
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Voir dire ' 5

13

14

15

16

17

18

19

I could not make a fair and impartial award of compensation

Q. Are any of you sensible of any bias or pre-
judice that you might have in this case?
A. (All negative answers.)

Q. Do any of you know of any reason why you

and damages, if any, according to the law and evidence in
this case?
A. (All negtive answers.)

THE COURT: Does the State Highway have question

BY MR. MONTGOMERY:

Q. Gentlemen, my name is Ronnie Mor.tgomery and
I represent the Highway Department. I want to ask you a fg
questions here to find out what you do and what you know
about this case. How many of you comsider yourselves
personal friends of Mr. Dennison? Let's start over here?

A. Yes, I do.

Q. What is your name?

A. Jerry McMurray.

0. What is your occupation, <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>