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VIRGINIA: i

\

IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

E. L. DOMINICK, JR.

Plaintiff,
IN CHANCERY
V. NO. CH-

MARION M., VASSAR, INDIVIDUALLY

AND AS EXECUTRIX OF THE ESTATE

OF JOHN A. VASSAR, DECEASED,
Defendant.

ANSWER OF THE DEFENDANT

1. The allegations of fact set forth in paragraph
1 of the Bill of Complaint are admitted.
2. The allegations of fact set forth in paragraph
-2 of the Bill of Complaint are admittéd, except that the
defendant says that the plaintiff and her deceased husband
abandoned that agreement long before the death of her
husband.
3. Paragraph 3 of the Bill of Complaint requires
no answer.
4, The allegations of paragraph 4 are admitted.
5. The allegations of paragraph 5 are admitted.
6. The allegations of paragraph 6 are admitted.
7. The allegations of paragraph.7 are denied.
8. The allegations of paragraph 8 are admitted.
9. The allegations of paragraph 9 are denied.
10. The allegations of paragraph 10 are denied.

11. The defendant alleges that the plaintiff is

aroviRr [ CERIPPS Yto bring this suit as the plaintiff consented to

TORNEY AND COUNSELLOR AT LAW, P.C.
SUITE 3505 BEACH TOWER BUILDING
B0 PACTEIIC AVENTER

VIRGINIA BEACIH, VIRGINIA 203158




\
the cancellation of the defendant's deceased husband's stock

and the issuance of new stock to her.

12. To enforce the alleged agreement would be

unconscionable.

WHEREFORE, the defendant prays that the Court will
dismiss the Bill of Complaint.

MARION M. VASSAR,
INDIVIDUALLY AND AS EXECUTRIX
OF THE ESTATE OF JOHN A.
VASSAR, DECEASED

By Counsel

I hereby certify that a copy of the foregoing
pleading was mailed to Paul M. Lipkin, p.g., P.O. Box 3505,

Norfolk, VA 23514-3505, this ) ~—day of March, 1984.
% _w—/‘?
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Grover C. Wright, Jrl, p.d.
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' THIS AGREEMENT, Made this 27 day of September, 1966 |

by and between JOHN A. VASSAR, party of the first part and B.

L. DOMINICK, JR., party of the second part. ‘
WHERERS,; the pu'uu', hereto are the sole stockholders of

Tidewatar Auto Parts, Inc., sach owning ;13 shares of common .

| MEEREAS, it is the desize of both parties that in the
svent of dsath of either party, that the corpozation continue -

t0 fungtion without a change in stockboldeszs.

NOW THEREJFORE in consideration of their mutual pmun e

and mmu. the parties hereto agzes as, £ollowss .
1.’ In the event of duth of either party hereta, the 2

- pusviving party shall bave an exglusive and binding option_ to

purchase from the heirs, devisees, assigns, or estate of said |-

b

deceased party all the shares of stock which said deceased
party owned ia Tidevater Auto Farts, Iac,, within ninety (%)
days following the date of death of such deceased ltockholu:
3. The purchase price of the stock shall be the book
v@u u :otlocm by the bocks of the ooxporagion as of ;hq:
dauttho optiocn 1.. m:ci.ud. '

3. HNotice of the exercise of tho option shall be gi.vcn

in writing addressed to the estate of the deceased stockholder |

at the residence address of saia deceassd stockholder as shown

by t.ho bookl of the oo:po:anon

4. VNithin nipaty..(90) dgy- after notice of thc W:qyo
of said option, the surviving stockholder shall complets the
W;otmlmwmiwthomchuop:mumh
or by certified check. ' | -

—-eeut e ey o men ot Lt f emmealTe 4 e s e s eedes wenf et
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GOLDBLATT, LIPKIN, COHEN,
ANDERSON, JENKINS & LEGUM
ATTORNEYS AT LAW
NORFOLK. VA

VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH
E. L. DOMINICK, JR.

Plaintiff ”//-

-

vs. ’ IN CHANCERY NO. 5;’)3 /;,

MARION M. VASSAR, INDIVIDUALLY
AND AS EXECUTRIX OF THE ESTATE
OF JOHN A, VASSAR, DECEASED

3977 Ocean Hills Court

Virginia Beach, Virginia

Defendant

BILL OF COMPLAINT

TO THE HONORABLE JUDGES OF SAID COURT:

Your plaintiff respectfully represents as follows:

1. That until the death of John A. Vassar as hereinafter
described, plaintiff and John A. Vassar were the sole
shareholders of Tidewater Auto Parts, Inc., a Virginia
corporation, each owning 112 shares of its common stock.

2. That by writing dated September 5, 1966, plaintiff
and John A. Vassar agreed that upon the death of either, the
surviving shareholder would have the option to purchase from the
heirs, devisees, assigns, or estate of the deceased shareholder,
all of the deceased shareholder's stock at a price to be
determined in accordance with said agreement.

3. That a copy of said written agreement is attached
hereto and prayed to be read as a part of this Bill of

Complaint.




GOLDBLATT. LIPKIN, COHEN,
ANDERSON, JENKINS & LEGUM
ATTORNEYS AT LAW
NORFOLK, VA

4. That John A. Vassar died testate September 15, 1983.

5. That defendant, Marion M. Vassar, has duly qualified
before the Clerk of this Court as Executrix of the Estate of
John A. Vassar.

6. That in addition thereto, Marion M. Vassar is the
sole devisee of the Estate of John A. Vassar.

7. That in full compliance with the terms and conditions
of the agreement attached as Exhibit A, plaintiff has timely
tendered to Marion M. Vassar the purchase price for the stock
decedent owned at his death in Tidewater Auto Parts, Inc. by
tender to Marion M. Vassar of the sum of $l44,029;50.

8. That defendant has refused the tender, returning
plaintiff's certified check, and rejecting his demand to
transfer the stock to him.

9. That defendant has refused to comply with the
agreement of her decedent, which is binding upon her.

10. That the plaintiff is and always has been ready to
pay the purchase price required by the contract and to fully
perform his part of the agreement whenever defendant delivers to
him the shares of stock Tidewater Auto Parts, Inc. held by her.

WHEREFORE, plaintiff prays that defendant be ordéred
specifically to perform the agreement entered into between

plaintiff and defendant's decedent, John A. Vassar, and to




GOLDBLATT, LIPKIN, COHEN,
ANDERSON, JENKINS & LEGUM
ATTORNEYS AT LAW
NORFOLK, VA

surrender to plaintiff the 112 shares of common stock held by
her in exchange for the payment by plaintiff of the purchase
price therefor required by the agreement of September 5, 1966.

E. L. DOMINICK, JR.

0f Counsel
PAUL M. LIPKIN
GOLDBLATT, LIPKIN, COHEN,
ANDERSON, JENKINS & LEGUM, P.C.
415 st. Paul's Boulevard-Suite 609
P. 0. Box 3505
Norfolk, Virginia 23514-3505
627-6225
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N. WescoTT Jacos
RESIDENT JUDGE
CIRCUIT COURTS

PHiLIP L. Russo
AusTIN E.OwWEN
HENRY L.LAM
KENNETH N.WHITEHURST, JR.

ACCOMACK COUNTY
BERNARD G. BARROW NORTHAMPTON COUNTY
H. CALVIN SPAIN

RESIDENT JUDGES SECOND JUDICIAL CIRCUIT - ONANCOCK, VIRGINIA 2347

CIRCUIT COURT
CITY OF VIRGINIA BEACH

PRINCESS ANNE December 28, 1984

VIRGINIA BEACH, VIRGINIA 23456-9002

Paul M. Lipkin, Esquire
Post Office Box 609
Norfolk, VA 23514

Grover C. Wright, Jr., Esquire
Suite 303 Beach Tower Building
Virginia Beach, VA 23458

Re: E. L. Dominick, Jr.
v. (CH-5536)
Marion M. Vassar, etc.

Gentlemen:

The above-captioned matter was tried by this Court on December
6, 1984. At the conclusion of the Defendant's evidence, the Court
granted Plaintiff's counsel an opportunity to provide a memorandum of
law in that the Defendant had filed a trial memorandum with the Court
on the date of trial.

The Court has reviewed carefully the evidence presented at trial
and the arguments as well as discussion of authorities with respect to
each memorandum.

The matter at hand, of course, is a chancery matter. The only
relevant issues are whether waiver and estoppel are applicable and would
negate the effect of an otherwise binding contract.

The facts have been amply stated in the memoranda filed herein.
On September 15, 1983, John A. Vassar died. On October 10 and 11, 1983,
special meetings of the stockholders and board of directors elected
Marion M. Vassar as a Director and President of Tidewater Auto Parts,
Inc. On October 10, 1983, Mrs. Vassar, in her capacity as Executrix of
the Estate of John A. Vassar, surrendered a stock certificate in Tidewater
Auto Parts, Inc., which amounted to some 112 shares in the name of John
A. Vassar,and requested that a new certificate be issued in her name,
individually, by virtue of being the beneficiary of the Last Will and
Testament of John A. Vassar. Subsequently, a stock certificate was

8



Paul M. Lipkin, Esquire

Grover C. Wright, Jr., Esquire
December 28, 1984

Page Two

issued to Marion M. Vassar (Marion Morrel Vassar) dated Octoker 10, 1983
and executed by E. L. Dominick, Jr., Treasurer, and Marion Morrel Vassar
as President.

On September 5, 1966, E. L. Dominick, Jr. and John A. Vassar entered
into a Stock Option Purchase Agreement (hereinafter called the '"Agreement'),
with respect to their respective 112 shares of stock in Tidewater Auto Parts,
Inc. The Agreement granted, in essence, a 90 day first option for the sur-
viving individual to purchase the stock of the deceased individual, after
giving certain notices. Prior to the transfer of the stock to Marion M.
Vassar, no notice had been given by E. L. Dominick, Jr. Notice was subse-
quently given within the 90 day period in the manner required by the agree-
ment.

None of the stock certificates contained any restrictions on the
face thereof with respect to the right of transfer. No mention was made
of any restriction at the time of the transfer to Marion M. Vassar, indi-
vidually. There has been no evidence introduced that either party lacked
knowledge of the existence of the September 5, 1966 Agreement at the
time of the reissuance of the stock to Marion M. Vassar on October 10,
1983.

The Agreement was binding upon the heirs, devisees, etc. of the
Estate of John M. Vassar. It is argued that the 90 day option to purchase
by Mr. Dominick extended to Mrs. Vassar by wvirtue of the Agreement. It
is further arguable that she took the stock as a comnstructive trustee
subject to the rights of Mr. Dominick pursuant to the Agreement.

Waiver is generally held to be a legal concept applicable in
matters at law. Further, it seems to require consideration.

Estoppel is in the form of common law estoppel and/or equitable
estoppel. It is applicable upon certain facts in chancery matters.

The Court finds from all of the evidence that has been introduced
in this matter, and the memoranda and authorities cited therein, that the
Plaintiff, E. L. Dominick, Jr., is barred by estoppel from asserting his
right of option to purchase pursuant to the Agreement of September 6,
1966 against Marion M. Vassar. The act transferring stock on the corporate
books in which the Plaintiff, himself, participated, is inconsistent with
respect to the rights held by the Plaintiff under the aforementioned Agree-



Paul M. Lipkin,- Esquire

Grever C. Wright, Jr., Esquire
December 28, 1984

Page Three

ment. The Plaintiff had full knowledge of his rights at the time of his
participation in the transfer of the stock, and did not see fit to put

any restriction upon the face of said stock certificate, making the same
readily marketable to any third party who might have been interested in
purchasing said stock. Consistent with the actions of the Plaintiff, the
Plaintiff and the Defendant in this matter did engage in mutual efforts

to obtain a purchaser for the business of Tidewater Auto Parts, Inc. while
preserving for their mutual benefit as rental property that real property
owned by the corporation. It was only at the llth hour and 59th minute,
after the actual value of the corporate assets became known, that the
Plaintiff saw fit to give notice of the exercise of his rights under the
Agreement. His actions were entirely inconsistent with one who intended to
give purpose and meaning to the original Stock Option Purchase Agreement.

For all of the foregoing reasons, the Court has decided that judg-
ment should be entered in favor of the Defendant.

Mr. Wright is requested to prepare an appropriate order incorporating
the findings of this opinion.

HCS/ed

10



VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH
E. L. DOMINICK, JR.,
Plaintiff,
IN CHANCERY
v. NO. CH-5536
MARION M. VASSAR,

Defendant.

FINAL DECREE

THIS CAUSE, which has been regularly matured, docketed
and set for hearing, came on again this day to be heard upon the
papers formerly read, the Court having taken the matter under
advisement following an ore tenus hearing before the Court on
December 6, 1984, and the Court having considered the papers
formerly read, the testimonial and documentary evidence presented
at the hearing, the oral and written argument of counsel, it is,
for the reasons set forth by the Court in a written letter
opinion to counsel dated and filed herein on December 28, 1984,
ADJUDGED, ORDERED and DECREED that judgment be, and the same is
hereby, awarded the defendant, that the defendant's plea of
estoppel be, and the same is hereby, sustained and that the

plaintiff's bill of complalnt be, and the same is hereby,

dismissed, ’0:4////(4 A(7 Zor) o7 '/lz f(’(//f 7e » //ﬁlfOfc/ﬂj/(fM{}G’/'
Enter: /40%?3

(&

H. Calvin Spain, Judge

Seen:(" o o

: &
i = \:}~‘ » .
- 37 gl . /;//’ .
GRO\nggygﬁGST ﬂ{lgﬁt Jr. :&?——:ﬁ_
ATTORNEY AND COUNSELLOR AT LAW, P, (, 4¢‘L : /‘.’

et ﬁ/f Dby e P doglhie BYH
&2 _

VIRGINIA BEACH, VIRGINIA 213458 Paul M Llpkln, p 3 q .

11 O?é



GOLDBLATT, LIPKIN, COHEN,
ANDERSON, JENKINS & LEGUM
ATTORNEYS AT LAW
NORFOLK. VA

VIRGINIA: 1IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

E. L. DOMINICK, JR.

Plaintiff
VS. IN CHANCERY NO. CH-5536
MARION M. VASSAR

Defendant

NOTICE OF APPEAL

NOW COMES the plaintiff, E. L. Dominick, Jr., by counsel,
pursuant to Rule 5:6(a) of the Rules of Court and files his
Notice of Appeal to the entry of the Final Decree by the Circuit
Court of the City of Virginia Beach on January 11, 1985, wherein
his Bill of Complaint was dismissed and judgment was entered in
favor of the defendant. A transcript of facts, testimony or
other incidents of the case is to be hereafter filed.

E. L. DOMINICK, JR.

/Zw. .

Of Counsel

e

By

PAUL M. LIPKIN :
GOLDBLATT, LIPKIN, COHEN, F I L E D
ANDERSON, JENKINS & LEGUM, P.C.

415 st. Paul's Boulevard-Suite 609
P. 0. Box 3505

Norfolk, Virginia 23514-3505
627-6225

JAN 39/ 1985

J. CURTIS ERUMT, Clark
o) g i R

Certificate of Service

I certify that a copy of the foregoing Notice of Appeal
was mailed this 29th day of January, 1985 to Grover C. Wright,
Jr., counsel for the defendant, Suite 303 Beach Tower Building,
3330 Pacific Avenue, Virginia Beach, Virginia 23458.

plty  —2g
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VIRGTINTIA:

IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

E. L. DOMINICK,

Ve

JR.,
Plaintiff,

IN CHANCERY

NO. CH=-5536

MARION M. VASSAR, etc.,

Defendant.

DATE:

BEFORE:

APPEARANCES:

TRANSCRIPT OF HEARING

December 6, 1984

The Honorable H. Calvin Spain

GOLDBLATT, LIPKIN, COHEN, ANDERSON,

JENKINS & LEGUM, P.C.
Attorneys for the Plaintiff
415 St. Paul's Blvd., Suite 609

 Norfolk, Virginia

BY: PAUL M., LIPKIN, ESQ.,
0of Counsel.

GROVER C., WRIGHT, JR., ESQ.
Attorney for the Defendant
303 Beach Tower Building
3330 Pacific Avenue
Vvirginia Beach, Virginia
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I NDE X

WITNESSES:

JACK D. MANESS

Direct Examination by Mr. Lipkin
Cross-Examination by Mr. Wrignt
Redirect Bxamination by Mr. Lipkin
Recross~-Examination by Mr. Wright

BE. L. DOMINICK, JR.

Direct Examination by Mr. Lipkin
Cross-Examination by Mr. Wright

MARION VASSAR

Direct Examination by Mz. Wright
Cross-Examination by Mr. Lipkin
Redirect Examination by Mr. Wright
Recross-Examination by Mr. Lipkin

EXHIBITS:

Plaintiff's Exhibit No. 1
(Buy/Sell Agreement)

Plaintiff's Exhibit No. 2
(Stock Ledger Book)

Plaintiff's Exhibit No. 3
{Minutes)

Plaintiff*'s Exhibit No. 4
(Last Will and Testament)

Plaintiff's Exhibit No. §
(Letter)

Plaintiff's Exhibit No. 6
(Letter)

Plaintiff's Exhibit No. 7
(Letter)

Plaintiff's Exhibit No. 8
(Letterx)

Plaintiff's Exhkibit ﬁo. 9
(Balance Sheet)
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MR. LIPKIN: Mr., Maness.

JACK D. MANESS,

a Witness, having been first

duly sworn, was examined and

testified as follows:

BY MR. LIPKIN:

Q.

A,
Westover Road,

Q.

A

Qe

A,

Q.

A,
Virginia.

Q.

DIRECT EXAMINATION

Would you state your name and address.
Jack D. Maness, and my address is 39
Newport News, Virginia.

What is your occupation, Mr., Maness?
I'm an attorney at law.

Where do you.practice law?

In the City of Norfolk.

What's your business address?

702 Plaza One Building, Norfolk,

How long have you been engaged in the

practice of iaw?

A.

Q.

Since 1957,

And all of that time, have you

practiced in the Tidewater area?

16
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A,

Tidewater area.,

Q.
A,
Q.
A, Vassar?

A.

Q.

'Tidewater Auto

Mx, Vassar

In the City of Norfolk and the

Do you know E. L. Dominick, Jr.?
I do.

Did you know prior to his death John:

I did.

Are you familiar with the corporation
Parts, Incorporated?

Yes, sir.

How are you familiar with it?

1 was engaged by first of all

shortly after the Articles of

Incorporation were filed with the State Corporation

Commission.
Q.
A,
Q.
engaged?
A,

Q.

You did not prepare the articles?
No, s8ir, I did not.

Do you know when you were first

1t was in early 1966.

Okay. And you said Mr. Vassar is the

man who engaged you?

A,

Yes, sir. My notes reflect my first

contact with this corporation was February 6th, 1966.

Q.

Were you then -- did you then become

17
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1 the attorney for the corporation?
A 2 A. At that time, the corporation had

3 been partially organized between Mr. Vassar and

4 another gentleman., I think his name was Todd,

5 Mr. Todd. And they were having some problems about
6 the finances between these two individuals, and

7 Mr. Vassar contacted me, and I attended a meeting of
8 these two potential stockholders of the corporation.
9 Q. Mr. Dominick was not a part of the

10 corporation?

11 A. Not at that time, no, sir.

12 Q. Do you know when he became a part of
13 the corporation?

14 A, Sometime prior to September 1966. My
18 notes reflect, as I said, that I attended a meeting
le6 Between the Todds and the Véssars, and there was a
Ly problem with Mr. Todd putting his money into the
18 corporation.

19 Qe Did Mrx. Todd ever become a
20 shareholder of the corporation?

21 A. No,-sir.

22 Q. Who were the big shareholders of the
23 corporation?

24 A, The two shareholders were John Vassar
25 and E. L. Dominick, Jre.

18
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Q. Did you prepare a buy/sell agreement
between them?
A. I did.
Q. Is this the signed copy of that
buy/sell agreement?
A. This is a signed copy of the
agreement, yes, sir.
MR. LIPKIN: Your Honor, I'd offer
that exhibit.
THE COURT: Any objections?
MR. WRIGHT: ANo, air.

THE COURT: Marked.

(Whereupon, the above-mentioned

document was marked as Plaintiff's Exhibit No. 1l.)

BY MR. LIPKIN:

Q. ° Did you finally witness the
signatures of both parties to that?

A, I witnessed and notarized the

signatures.

Q. You were at that time a notary public?
A, Yes, sir,
Q. And so you have acknowledged -- they

acknowledged the signing of that agreement?

19
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A, That's correct.

Q. Okay. Mr. Maness, how loﬁg did you
serve as attorney for the Tidewater Auto Parts,
Incorporated, the corporation?

A. From the time the stock was issued,
and I don't know if I'm an attorney for it at the
present time, but at least until Mr. Vassar's death,
and I think since then that I've prepared the annual

modification and the annual report.

Q. Are you the registered agent?
A, Yes, I am,
Q. Now, over the course of the years

from 1966, are you aware as corporate counsel of any
modification or abridgement or annulment of the
agreement?

A, No, sir.

Q. Are you aware of any obligation of
the agreement between the parties?

A, No, sir.

C. Did you =-- in acting for the
corporation, did you have contact at all with
Mr. Vassar?

A. At least once a year in the
preparation of minutes and annual reports and on

other occasions when they would have litigation

20
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2 problems he would contact me. So usually two or

2 three times a year I would have conversations with

3 him,.

4 Q. And you also had contact with

5 Mr. Dominick, I believe?

6 A. Yes, sir.

7 Q. Did Mr. Vassar ever indicate to you

8 that this agreement =--

9 ' MR. WRIGHT: Object to the leading.

10 THE COURT: Sustained.

11

12 BY MR, LIPKIN:

; 13 Q. Did Mr. Vassar ever make any

14 statement to you concerning this agreement after the

18 execution of it to your knowledge?

16 A, Not after thé execution, no, sir.

17 Q. Were you ever instructed --

18 MR. WRIGHT: Object to the leading.

19

20 BY MR. LIPKIN:

21 Q. Were you ever instructed to prepare

22 any minutes regarding this agreement subsequent to

23 its execution?

24 A, No, sir.

\ 25 Q. Did you keep the minutes' book of the

<1
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corporation?

A. Yes, I did.
Q. Up until when?
A, Up until Mr. Vassar's death, and 1

think Mrs. Vassar requested that she wanted to see
it, and I turned it over to her. I believe == I
stand corrected. I think that initially I did keep
the minute book, but eventually I turned it over to
Mr. Vassar who was the operator or manager of the
the business,

Q. During his lifetime, of course?

A. Yes, sir. |

MR. LIPKIN: Okay. Would you answer

Mr. Wright.
CROSS-EXAMINATION

BY MR. WRIGHT:

Q. The contract that's been introduced
into evidence dated Septembexr S5th, 1966 recites that
on that date, September Sth, 1966, that Dominick and
the decedent were each the owners of 112 shares of
stock. Is that correct?

A, Yes, sir.

Q. The fact is that on that date,

22
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1 September 5th, 1966, neither one of them owned any

2 stock, did they?

3 A. Mr. Weight, I den't know. I1'd have

4 to see the stock certificates to tell you.

S Q. See if you recognize that as being

6 the stock book of the corporation.

7 A, This appears to be the stock book of

8 the corporation, yes, sir.

9/ Q. So the fact is that even though your
10 contract of September 5, '66 says that they each own
11 112 shares; there was no stock issued until the 14th
12 of September, 1966; is that correct, according to
13 the records?

14 A. According to the stock certificate

15 book, that's correct. I will correct that. It

16 shows that on February 5, '66 there were --

17 Q. I'm not talking about what was issued

18 to Mr., Todd when you say no stock had been issued to

19 the Todds, I'm talking about whether or not

20 Dominick was a stockholder on September 5th.

21 A. Let me find it. According to the

22 records, it was not on September 5th.

23 Q. When was the stock issued to

24 Mr. Dominick?

25 A. According to these records, it's got
<3
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a date of September 14, 1966.

Q. When was the certificate for 112
shares issued to Mr. Vassar?

A, If these dates are correct, it was
September 14, 1966.

Q. Then your prior testimony that no
stock had been issued to Todd is incorrect, isn't it?

A, That's correct.

Q. So on September 5th, Todd was the
shockholder, wasn't he?

A, I don't know when his shares were
transferred, Mr. Wright.

Q. Now, did you prepare the by-laws of
the corporation?

A. Mr. Wright, I don't know. If I could
see the minute book, I mightlbe able to determine my
writing. I diad not prepare the Articles of
Incorporation but by-laws, I don't know.

Q. All right., Let me show you the
minutes of the original meeting and ask you if you
recognize them as being the true minutes reflected
by the books of this corporation?

A. Mr. Wright, I assume they are. It
states on the face that they are, but I have no

independent knowledge.

<4
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Q. Did you prepare them?:

A, No, sir.

Q. ‘But they do appear to be the --

A, I would assume that they are, yes,
sir.

Q. And in those minutes, there is an

agreement that binds stockholders, is there not?

A, I don't know.

Q. Well, read the last paragraph of the
page that I've opened to you there.

A. It's got a resclution that states
that if any stockholder desires to sell his stock,
he must give the other shareholders at least
thirty-days®' notice.

Q. Thirty-days' notice?

A. Yes, sir, and apparently a first
right of refusal. |

Q. I1t's not an option to purchase, it
doesn't have a purchase price, it's a right of first
refusal. If you want to sell and you got an offer
that's acceptable to you, you give the other
shareholder the right to buy on the similar terms?

A, Yes, sir.

Q. Are you aware that the shockholders

or directors ever abrogated that?

25
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A, I'm

MR.
Defendant's Number
THE
MR.

THE

drew these,
those?
Ae Mr .

pre=printed,

are filled in.

A, Mot

{Whereupon,

BY MR, WRIGHT:
Q. Now,
minutes -- more by-

I show you these by=-laws.

but they have blanks filled

Q. Okaye.

not aware of any change that was

made in the corporate minutes.

WRIGHT: I1'11 offer this as

1, Your Honor.

COURT: Any objection?
LIPKIN: No, Your Honor.
COURT: Be s0 marked.

the above-mentioned

document was marked as Defendant's Exhibit No.

let me show you some more

laws, rather,

Wright, these are apparently

in,

appears to be my handwriting for these blanks that

Do you know when -=-

know if these by-laws were ever adopted?
unless I see the corporate minute
book and see if there was a formal adoption.

don't have any independent recollection,
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Q. And these by-laws contain another

agreement with regard to the sale of stock, don't

they?
A, I have no idea.
Q. Well, look at Article 10, page 1l6.
A, It appears to contain the similar

agreement as the other by-laws, yes, sir. That's
for the ==

Qe Having to do with the right of first
refusal?

aA. Yes, sir. And the book value.

Q. It only talks aboﬁt a lifetime
transfer or does it talk about any kind -- you say
those are your forms?

A. No, I don't say they're my forms. It
appears that it's my handwrfting that filled in the
blanks, yes, sir,

Q. And do you know whether or not that
was adopted?

A. I have no independent :ecollection.
The minutes may reflect whether or not they were
adopted. I don't know.

Qe At any rate, that would make a total
of three different arrangements that were among the

official records of the corporation?

<7
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A,

detailed.
Q.
A,
Q.
A,
and-a-half,.
Q.
A,
inconsistent,
T » e
A.
Q.
A.
Q.
A.
Q.
his stock.

A,

Well, it would appear that in the

minutes and by-laws, there are two provisions having
to do with one stockholder selling his shares to
anybody else that requires that he give the other
stockholders first right of refusal. The other

agreement which I prepared is a little bit more

It's a lot shorter?
It's a lot shorter?
Yes. One lasts two pages long.

This one looks like it's about a page

And not consistent though, are they?

Not consistent and nor are they

They're not?

Not in my opinion, no, sir.

That's your opinion?

Yes, sir.

Which one do we go by, Mr. Maness?
For what purpose?

If a stockholder wants to dispose of

Well, according to these by-laws, if

a stockholder wishes to sell his shares to some

<8
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third party, then he must give the other stockholders
or any stockholder the first right of refusal. The
agreement that I prepared didn't have anything to do
with that.
Q. Let me stop you for a minute, 1Is it
your opinion then that under the by-laws that if a
stockholder died, his executor would not be bound by
the agreement made by the decedent and that the
executor could sell the stock to anybody he wanted
without going by the agreement in the by-laws?
A, I don't think the bylaws cover such a
situation.
Q. The by-laws bind the stockholders,
don't they? 1It's a contract between --
MR. LIPKIN: Let him answer.
Your Honor, I object to it.
THE COURT: Sustained. Let him

answer,

BY MR. WRIGHT:

Q. All right. Mr. Maness, the by-laws
bind the stockholders, don't they?

A. To a certain extent, yes, sir.

Q. You consider that they are a contract

between the people and the corporation?

<9
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A, The by-laws, no, sir, I don't
consider it a contract.

Q. Are you saying that the resolution
about the stock is meaningless?

A. No, sir.,

Q. All right. 1If it's binding on the
stockholders, are you telling me that if a stockholder
dies that his executor can sell his stock to anybody
he wants without honoring that restriction?

A. This does not, from my reading of it,
say anything about a decedent.

Q. I understand that, but that isn't
what I asked you. You're telling me that a contract
that's binding on a party is not binding on his
exeéutor, and the executor can turn around and sell
the stock to an cutsider?

A. First of all, in my opinion, this is
not a contract. This is a resolution that was
adopted apparently by the corporation,

It's not a contract between the shockholders.

Qe Is it meaningless?

A, I'd say it's meaningful.

Q. Would it bind the two shockholders?
A, The two living stockholders, I think

if they wanted to sell their stock to a third person,

30
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then they would be required to honor this first
right of refusal.
Q. Okay. But if a guy died, his
executor could sell it to anybody he wanted?
A, You're asking me for a legal opinion.
Q. You're a lawyer, aren't you?
MR. LIPKIN: Your Honor, I object.

Of course, he's a lawyer,

BY MR. WRIGHT:
Q. I'm asking you for a legal opinion.
A. Am I going to get paid?

THE COURT: Strike that from the
record. Continue.

MR. LIPKIN: Your Honor, I object to
his legal opinion, too. I dbn't think that's what
we're dealing with., Your Honor has got to
determine -- interpret these contracts.

MR. WRIGHT: I1'11 withdraw the
gquestion, I'1l take the Judge's interpretation.

I1'l1l offer this as Defendant's 2.

THE COURT: Any objection to the
by-laws?

MR. LIPKIN: No, sir.

THE COURT: Defendant's 2.
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(Whereupon, the above-mentioned

document was marked as Defendant's Exhibit No. 2.)

MR, WRIGHT: No further questions of"

this witness.

REDIRECT EXAMINATION

BY MR. LIPKIN:

Q. Mr. Maness, if you would, locking in
the stock ledger book, the stubs of the stocks that
were issued are here and some of the canceled shafes
are here; is that correct?

A. Yes, sir.

Q. Would you recite, if you would, the
stocks that were issued as réflected by the book
showing the number, the certificate number, the
amount of shares, and to whom issued, and what the
records show happened to them?

A, All right. According to certificate
book number one, 72 shares was issued to John L.

Vassar on February 8, 1966.

Q. 727
A, Yes, sir.
Q. February 8, '66, 727
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A. Yes, sir.
Q. Okay.
A. Now, certificate number two indicates

that 54 shares were issued to Mary G. Todd on
February 8, 1966, and this stock certificate is in
the minute book. It's stapled. And on the back
side of the stock certificate it shows that this
certificate was transferred to John Leroy Vassar on
March 27, 1966,
Q. It's in the minute book?
A. Yes, sir
THE COURT: March what?
THE WITNESS: 2Txn Next,
certificate number three for 40 shares of stock was

issued toc John A. Vassar on September 14, 1966.

BY MR. LIPKIN:

Q. Okay. Now =~

A, Do you want the other one?
Certificate number four, 112 shares was 1issued
to E. L. Dominick, Jr. on September 14, 1966,

Q. Okay.

A, Certificate number five was
trénsferring -- replacing certificate number two and

three, 112 shares was issued to Marion Vassar on
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October 10, 1983.

Q. October 10, '837?
A, Yes, sir.
Q. Okay. Now, let me show you some

minutes -- a waiver of notice and some minutes of
the corporation that were purportedly held on
September 2, 1966 and ask you did you prepare those
minutes?

A. I believe that I did, sir.

Q. The minutes -- who were the parties
at the meeting?

A, The parties at the meeting were John
A. Vassar, Marion M. Vassar, E. L. Dominick, Jr.,

BElizabeth S. Dominick.

Q. Elizabeth S, is Mr. Dominick's wife?
A, That's correcte.
Q. And, of course, Mr. and Mrs. Vassar

are husband and wife?

A, Correct.

Q. Two husband and wife teams?

A. That's correct.

Q. What does it say about the issuance

cf stock in these minutes?
A, It resolved that the corporation

issue 40 shares of common stock te John A. Vassar
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for two thousand dollars. It also resolved that the

corporation issue 112 shares of common stock to

E. L. Dominick,

Qe

A,

Q.

Jr. for five thousand dollars.
This was on September 2nd?
September 2, 1966, correct.,

Okay. Now, Mr,., Dominick --

Mr. Vassar already had 72 shares, correct?

BY MR. LIPKIN:

Qe

MR. WRIGHT: Object to the leading.
THE COURT: Sustained.

MR. WRIGHT: He's testifying.

THE WITNESS: When all those =--

THE COURT: Rephrase the guestion.,

All right. The issuance on those 40

shares according to the records would have placed

how many shares in Mr. Vassar's name?

A,

Q.

A,

Q.

shares.

112 shares,

And how many in Mr. Dominick's?
112 shares,

Any other shares outstanding?

Those were the only outstanding

MR, LIPKIN: Your Honor, I1'd offer

the stock ledger book.

3o
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THE COURT: Any objections?
MR. WRIGHT: No, sir.
THE COURT: All right. Plaintiff's

Number 2.

(Whereupon, the above-mentioned

document was marked as Plaintiff's Exhibit No. 2.)

MR. LIPKIN: Yes, sir. AaAnd I would
offer, sir, the minutes and the waiver as one
exhibit as the September 2nd, 1966 minutes.

THE COURT: Any objections?

MR. WRIGHT: No, sir.

(Whereupon, the above-mentioned

document was marked as Plaintiff's Exhibit No. 3.)

BY MR. LIPKIN:

Q. Mr. Maness, lcoking at Defendant's

Exhibit 1, the Article 11 that Mr., Wright asked you

to observe about first right of refusal, does that
recite any condition in the event of a death of a
shareholder?

MR. WRIGHT: It speaks for itself.

THE COURT: I think it speaks for

36

BIGGS & CHESHIRE




— —— — — ———- — — — p———

I e, c—n — — —_ — — | — — v— — p—— - — — et Stvet sl e, pemmnard "' sl gt

28

1 itself.
. 2 MR, LIPRKIN: Okay.

3 THE WITNESS: Do you want me to

4 answer?

S THE COURT: No, sir.

6 MR. LIPKIN: Okaye. I have no other

7 questions then.

8 THE COURT: Any recross?

9 MR. WRIGHT: Just one guestion.

10

11 RECROSS~-EXAMINATION

12
13 BY MR. WRIGHT:

14 Qe You recited that certificate one for
15 72 shares was issued to Vassar in February of '66
16 and number two for 54 shares was issued to Todd in
17 Pebruary of '66. Then you indicated that that 54
18 shares of Todds was transferred to Vassar in March
19 of '66. Is that what you said?

20 A, I think that's what the certificates
21 show.

22 Q. When it was transferred to Vassar on
23 March 27th, 1966, what happened to the 54 shares

24 that Vvassar got from Todd?

25 A. I have no idea, Mr. Wright.
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Q. No idea?
A. No, sir. The only thing that I know
is that vVassar and Dominick wound up with 112 shares.
Q. Well, according to the records as of
March 27th, '66, Vassar would have had 126 shares.
MR. LIPKIN: Objection, Your Honor.
The records speak for themselves,
THE COURT: Perhaps the gentleman
would like to look at the records.
MR, WRIGHT: I thought you'd have him
testify rather than just look at the record. Did
you just int:odﬁce the record?
MR. LIPKIN: Didn't you just indicate
that the record speaks for itself?
MR. WRIGHT: I was talking about the
by-laws.
MR. LIPKIN: I think all of them
speak for themselves,
MR. WRIGHT: I'm simply going over
his own testimony.
THE COURT: You can ask him the
gquestion, but the records clearly speak for

themselves,
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BY MR. WRIGHT:

Q. You testified that 40 more shares
were issued to Vassar on September l1l4th of '66.
That would make 166 shares as of that point,
wouldn't it?

A. Well, Mr. Wright, I'm not looking at
the books, but I do know that in September 1966,
Mr. Vassar and Mr. Dominick each owned 112 shares of
stock.

Q. Is that what the stock records show?

A. I think so. That's what the
agreement says, everything.

Q. I understand what the agreement says.
The agreement says they had stock as of that date.
You admitted that Dominick didn't get any stock
until the 1l4th.

A. Yes, sir, according to the records.

Qe And your recitation of the stock
records don't reflect what your agreement reflects,
does it?

A, Probably not. The resolution had
been adopted to issue the shares.

MR. WRIGHT: No further guestions.
MR. LIPKIN: No further questions.

THE COURT: May he be excused?
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MR. LIPKIN: Yes, sir.

THE COURT: You may leave.
Next witness.

MR. LIPKIN: Your Honor, by agreement,
I would offer the last will and testament of John
Vassar that has been probated in the clerk's office
in this court and recorded in Book 67, page 70, the
clerk's order probating the will and qualifying
Mrs. Vassar as executrix followed by a list of heirs
sworn to by Mrs. Vassar and offer that as an exhibit.

THE COURT: Number 4, I believe.

MR. LIPKIN: Yes, sir.

THE COURT: By agreement?

MR. LIPKIN: Yes, sir. Those papers
indicate that Mr. Vassar died September 15th, 1983.

THE COURT: Plaintiff Number 4.

(Whereupon, the above-mentioned

document was marked as Plaintiff's Exhibit No. 4.)

MR. LIPKIN: I call E. L. Dominick,

JL’.
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1 E. L. DOMINICK, JR.,
) 2 the Plaintiff, having been first i

3 duly sworn, was examined and

4 testified as follows:

S

6 DIRECT EXAMINATION

5

8 BY MR. LIPKIN:

9 Q. Would you be good enough to state
10 your name and address.

11 A. E. L. Dominick, Jr., 4014 Tanglewood
12 Trail, Chesapeake, Virginia.

13 ’ Be You are the Dominick who owns 112
14 shares of stock of Tidewater Auto Parts,

15 Incorporated?

16 A, I am.

17 Qo When did you purchase those shares?
18 A. Some time in '66.

19 Qe And who was the other shareholder?
20 a, John L. Vassar,

21 Q. Did you and Mr. Vassar enter into
22 this paper agreement of September '66 marked

23 Plaintiff's Exhibit 1?2

24 A, Yes, sir.

25 Qe Ckay. Did you ever cancel that
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agreement with Mr. vassar?
A. No, sir.

MR. WRIGHT: Your Honor, I think that
calls for his conclusion, and I would like it to be
stricken. He can tell what happened or what didn't
happen, but that's his conclusion or opinion as to
whether or not the agreement was canceled.

MR. LIPKIN: I said did he ever
cancel it, not whether it was canceled. He can
testify what he did or didn't do.

THE COURT: I think he can testify to
what he did.

MR. LIPKIN: Okay.

BY MR. LIPKIN:
Q. Did you and Mr. Vassar ever discuss

putting the agreement away or aside or abrogating it?

A. No, sir, we did not,

Q. Do you recall when Mr. Vassar died?
A, Yes, sir.

Qo When was that?

A, September '66 -- I mean, sorry,

Q. Did you give any written notice to

Mrs. Vassar that you wished to buy Mr. Vassar's
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stock?

A. I did.

Q. I show you, Mr. Dominick, your letter
of November 21, 1983 and ask is that a letter that
you wrote?

A. | Yes, sir.

Q. And you sent that to Mrs. Vassar,
executrix of the estate?

A. Yes, sir. She didn't pick it up, and
1 hand-delivered it.,

MR, LIPKIN: I offer that as
Plaintiff's Exhibit 5.

THE COURT: No objection to these
correspondence, right, Mr. Wright?

MR. WRIGHT: No, sir.

THE COURT: Plaintiff Number 5.

(Wwhereupon, the above-mentioned

document was marked as Plaintiff's Exhibit No. 5.)

BY MR. LIPKIN:

Q. In that letter you stated that you
wished to exercise the option?

A. Yes, sir.

Q. Did you then receive a response from
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Mr. Grover Wright, attorney on the behalf of

Mrs. Dominick?

A. I did. Mrs. Vassar.
Q. Mrs. Vassar. I did it again.
A, This is a letter I received.

MR. LIPKIN: Your Honox, I offer that.
THE COURT: All right. Plaintiff's

Number 6.

(Whereupon, the above-mentioned

document was marked as Plaintiff's Exhibit No. 6.)

BY MR. LIPKIN:

Q. In effect, Mr. Wright was telling you
on behalf of Mrs. Vassar that she declined to accept
your offer?

A, Yeah,

C. Thereafter, you engaged my services,
I believe?

A. I think that's right. Right after
that.

Q. And did you get in touch with the
corporate accountants?

A, I did.

Q. and who was that?
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A, L. George Hoover.
i Qe What did you -- did you engage him to
do a specific task and, if so, what?

A, Take the inventory and give us a
balance sheet at the end of the required time to
meet the agreement.

Q. | Okay. And did you help prepare that,
the inventory?

A. The inventory, yes. I was doing the
supervising.

MR. WRIGHT: To save time, we don't
have any quarrel with the fact that it was done,
that the accountant made the determination, and that
the determination is accurate.

THE COURT: Stipulated.

MR. LIPKIN: Thank you.

THE COURT: As to the book value?

MR. WRIGHT: Yesgs, sir.

BY MR. LIPkIN:
Q. Did you then tender through me to

Mr. Wright one half of the book value for the stock?
A. I did in a certified check.
Q. And I show you my letter of February

14th and ask if you can identify that.

a5
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1 MR. WRIGHT: We stipulate that that
B 2 was sent and received.

3 THE COURT: All right,

4 MR. LIPKIN: 1'd offer the letter and

5 stapled to it a copy of the certified check that he

6 was kind enough to return as an exhibit.

7 THE COURT: Mark that one as Exhibit

8 Number 7.

9

10 (Whereupon, the above-mentioned

11 document was marked as Plaintiff's Exhibit No. 7.)

12

13 BY MR. LIPKIN:

14 Q. And the other one that I will

15 introduce through you is Mr. Wright's letter

16 returning it to me of Februiry 21,

17 A. Yes, s8ir. We did get it back.

18 MR. LIPKIN: Your Honor =--

19 THE COURT: Number 8.

20

21 (Whereupon, the above-menticned

22 document was marked as Plaintiff's Exhibit No. 8.)

23

24 BY MR. LIPKIN:

2[5 Qe That figure of a hundred and
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R

forty-two thousand plus that certified check, was

that based upon Mr. Hoover's balance sheet report?

A, Yes, sir.
Q. And is this his report reflecting --
A. This is the cover, and it appears to

be the same report.

MR. LIPKIN: I1'd offer the balance
sheet.

THE COURT: Any objeétion?

MR. WRIGHT: Yeah. I think it's a

hundred and forty-four, not a hundred and forty-two.

MR. LIPKIN: Thank you very much.
THE COURT: $144,029.507?

MR. LIPKIN: Yeah. Thank you.
MR. WRIGHT: Okay.

THE COURT: Mark this as Exhibit

Number 9.

(Whereupon, the above-mentioned

document was marked as Plaintiff's Exhibit No. 9.)

BY MR. LIPKIN:
Q. Mr., Dominick, are you still ready,
willing, and able to pay $144,029.50?

A. I am.

q7

BIGGS & CHESHIRE

.



39

1 Q. Are you asking that the stock be

2 transferred to you in payment for that amount of

3 money?

4 A, That's right, sir.

5 MR. LIPKIN: I have no other

6 questions.

¥ THE COURT: Cross-examination.

8

9 ' CROSS-EXAMINATION

10

1 BY MR. WRIGHT:

12 Qs Mr. Dominick, you didn't start this
13 business; is that correct?

14 A, No, sir, I did not.

15 Qe Okay. Mr, Vassar did?

16 A, Mr. Vassar ana someone by the name of
17 Todd; which I never met.

18 Q. Vassar and Todd started it -~

19 A. That's right;

20 Q. -=- in '65. You came in it and got a
2% ~ stock certificate in September of '66?

22 A, That's right, sir.

23 Q. Have you ever actively worked at the
24 business, down at tﬁe business?

25 A. I put in guite a bit of time there
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1 when it was first opened, and from time to time, I
2 check to the present date. i
3 Q. Well =--
4 A. May I add something?
5 : Q. If it®'s responsive to my question you
6 may.
7 A. Well, actually I think it would be.
8 My background in automotive and guidance to Johnny
9 Vassar had a lot to do with that automotive business.
10 Q. What I'm asking is, when is the last
11 time you put in a day's work at this business?
12 A. You mean full day?
13 Q. Uh=huh.
14 A, Taking inventory, sir.
15 Q. Taking invéntory. That was for your
16 own benefit. Other than thaf?
17 A, Well --
18 Q. When was the last time you put in a
19 day's work?
20 A. I can't rightfully answer that.
21 Q. It's fair to say that you were an
22 investor, isn't it?
23~ A. I invested and worked, too. I did a
24 lot of the leg work and the financing of 1t s
25 Qs All right. Back in September of '66,
49
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the corporation didn't have -~ let's say that you
signed that agreement the time you came in. The
corporation didn't have anything but a few accounts
receivable and some inventory and that's about it;

isn't that true?

A, Debts.

Q. | And some debts?

A, Yeah.

Q. It basically had no net worth at that

time, did it?

A. I would say, no.

Q. You don't know about the real estate?
A, No, sir.

Q. So in '66, the book value was a

pretty good representation of the worth of the
business, wasn't it?

A. 1'd say it was.

Q. Now, in about -- what was it, '71

maybe, that the corporationm bought the land?

A, Yes, sir. I bought it.

Q. You bought it?

a. I bought i%t.,

Q. The corporation bought it, didn't it?
A, That was put in the corporation name,

o0
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Qe Then indulge me by saying the

corporation bought the land.

A, All right.

Q. And a building was put on the
property?

A. There was a building already on the

property. We added to the building.

Qs Now, today the land and building
alone are worth close to three hundred thousand
dollars, aren't they?

A. I don't know that.

Q. The book value, however, as shown on

the sheet you had the accountants prepare and on
which your offer was made shows the book value of
the property at 76 thousand and some dollars?

A. That's probaSly right.

Q. And certainly you would agree that
the real estate is probably worth four times that

today?

A, Real estate is like a horse, whatever

it's worth to someone.
Q. But this horse hasn't got any glass

eye, has it?

A. I don't know about that.
o When Mr. Vassar died in September of
ol

BIGGS & CHESHIRE




10

11

12

3

14

15

16

17

18

19

20

21

22

23

24

25

T I el e e gl S . T TN Wy Rt SN

43

'83 ==
A, What ébout it.
Q. -- you knew he died?
A. Oh, yes, sir.
Q. Death is notorious.
A. Uh-huh.
Q. You gave no notice to the executrix

that you wanted Mr. Vassar's stock transferred to
you and that you were buying his stock certificate,
did you?

A. I had ninety days to make up my mind
which way to go.

Q. Answer my guestion. You didn't do
that, did you?

X No. Because I had an agreement that
said ninety days.

Q. Were you aware at the time of

Mr. Vassar's death that you had any agreement or did

you find it later?
A. I certainly must have. I had it on

hand on file,

Q. I'm asking you --
A, Yes.
Q. When he died, did you know that there

was any agreement?

o<
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1 A, Yes. ©Not that I knew about it. That
2 day I had looked in my file.

3 Qs How did you find it?

4 _ A, In my file under Tidewater Auto Parts.
5 Q. You mean at home?

6 A, No. My office where I keep most of

7 my stuff.

8 Q. When was it you found it?

9 A, I just finished telling you. I found
10 it in my office.

11 Q. I said when.

12 A, A few days before-that. I mean after
13 his death.

14 Qe A few days after his death. Okay.

1.5 So if he died on the 15th of September, you knew by
16 the 18th that you had what jou thought was an

17 agreement?

18 A. 18th through 20th, somewhere in

19 between there.

20 Q. Now -- and you knew that when he died
21 he had a stock certificate in his name?
22 A. Yes, sir.

23 Qo Okavy. Now, you had a meeting of

24 stockholders on the 10th of October, nearly a month
25 after his death and nearly a month after you say you

o3
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located your agreement, didn't you?

a, I'd have to say somewhere in the
neighborhood.

Q. And minutes were prepared of that
stockholders' meeting which you signed. And the
stockholders were decided to be you and the
executrix of the estate of John Vassar; is that
correct?

A, That's right, sir,

Q. Se at that point, you and the
executrix in her capacity as executrix were acting
as the sole stockholders; correct?

A. That's right, sir.

Q. And you all met and you elected
Mrs. Vassar as a director; is that correct, énd
yourself and a Mr. Gregory?

A. Uh-huh.

MR. WRIGHT: Okay. I offer this as
Defendant's 3, I believe, Your Honor,

THE COURT: Any objection?

MR. LIPEKIN: No objection, Your Honor,

THE COURT: Defendant's 3.

(Whereupon, the above-mentioned

document was marked as Defendant's Exhibit Nec. 3.)
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BY‘MR. WRIGHT:

Q. Now, following that meeting, the
decedent's stock was turned into the corporation and
it was canceled, wasn't it?

A, That's right, sir. Miss Vassar
wanted to see that Mr., Maness took care of it.

Q. It was canceled so that the decedent
no longer owned the stock and you, yourself, and
Mrs. Vassar had a new certificate issued making
Mrs. Vassar, herself, individually a stockholder of

the corporation for the first time?

A. She was executor of the estate.

Q. She was that.

A, And that was the reason for that.

Q. I didn't ask you that, I don't want

you to make a speech. You tell me if you and
Mrs, Vassar caused her to be a stockholder of the
corporation for the first time. Did you sign that

certificate?

A, Yes, sir, I did.

Qe Ckay. It's dated October 10th, 19832
A. Right.

Q. Is that issued to her as executrix of

Mr. Vassar's estate?

A. No, it*s not. It's to her.

SO
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Q. It makes her a stockholder, doesn't

€D

A. That's right.
MR. WRIGHT: Okay. I offer that.
THE COURT: Substituted copy. &

will be Number 4.

{Whereupon, the above-mentioned

document was marked as Defendant's Exhibit No. 4.)

MR, WRIGHT: Just for the record,
here's the back of it, but it shows nothing.
THE COURT: I'll go ahead and add it

onto it,

BY MR. WRIGHT:

Q. The following day, the newly elected
directors had a directors' meeting and you elected
Mrs. Vassar for the first time president of the

corporation?

a. That's right, sir.
Q. Are these minutes -- you signed them?
A, Yes, uh-=-huh.

MR. WRIGHT: Judge, 4.

THE COURT: That's 5.
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MR, WRIGHT: S5

(Whereupon, the above-mentioned

document was marked as Defendant's Exhibit No. 5.)

BY MR. WRIGHT:
Q. Now, did you and Mrs, Vassar -- after

she became a stockholder on October 10th of 1983,

did you and she enter into any stockholders’

agreement?

A. No, sir, not as I know of.

Q. I believe you'd know if you did. You
didn't, did you? |

A, No .

Q. Was there ever at any time a
restriction placed on the fiont or back of any stock
certificate saying that the transfer of the stock
was reflected in any way by any agreement or by-law?

A. Not that I recollect.

Qe Okaye. Now; after Mrs. Vassar was
made a stockholder and the president of the
corporation, did she work in the business more or
less full time?

A. 1 can't say full time, but she worked

in the business.
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Q. You're saying she didn't work full

time?

A. No . I said she worked in the

business.

Q. Did she work full time?

A. That, I couldn't tell you.

Qe You mean you weren't around?

A, I was there -- the time I went down

there -- she wasn't there at the time I went down

there; she wasn't there.

Qe Is she paid a salary?
A. Yes, sire.
Q. Okay. Now, you waited until -- was

it the 30th of November to send a letter?
A, I don't remember the exact date, sir.
MR. WRIGHT: What was the date?

MR, LIPKIN: November 21.

BY MR. WRIGHT:.

Q. November 21st to send a letter. You
didn't send the letter to Mrs. Vassar as a
stockholder, did you? You addressed the letter to
the Estate of John Vassar?

A, Yes, sir.

Q. Why didn't you write a letter to the

o8
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executrix or to the estate before the stock was
issued to Mrs. Vassar and made her a stockholder?

A. I still had ninety days to make up my
mind as to what I wanted to do.

Q. So you didn't address this to her,
you addressed it to the estate of the decedent even
though the stock had already been canceled, but the
decedent owned it, and Mrs. Vassar was not the new
stockholder.

Let me ask you a guestion. Did it
ever occur to you that after October 10th when you
issued a stocg certificate to Mrs. Vassar that she
could have sold that stock certificate to somebody?

aA. As executrix of the estate?

Q. No. In your capacity as a stockholder,
you made her a stockholder Qn October 10th. After
that, did it ever occur to you that she could have
sold that certificate to somebody else?

A, No.

Q. There was no restriction on the face
of the certificate, was there?

A. No, sir., We depended on our attorney
to take care of it,

Qe Depended on your attorney?

A. Well, the corporate attorney.

o9
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Mrs. Vassar went down to talk to him about

transferring the stock.

Qe Did you sign the certificate?

A, I did sign it.

Q. And it made her a stockholder?

A. That's right, sir.

Q. Wwhat would you have done if she had

s8old that certificate to somebody else?

MR. LIPKIN: Your Honor, I object. I
think that's speculation. We're not dealing with
that situation. 1It's totally irrelevant.

THE COURT: It's irrelevant,

Mr. Wright.

MR. WRIGHT: I withdraw the question,

BY MR. WRIGHT:

Q. Now, after she became a stcecckhelder,
ycu and she discussed and negotiated selling the
business, didn't you?

A. We did.

Q. You did. And you were discussing and
negotiating selling the goodwill and the inventory
and the trade name, but that you were going to keep
the real estate; isn't that s0?

A, She wanted to.
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Q. She wanted to. You're saying you
didn't?

A. I didn't answer. I don't think
either way.

Qe You stayed mute?

A. I don't think I answered., 1I'll put

it this way, I would.

Q. You would what?

A. Would sell it.

Qe Okay. But keep the real estate?

A. No. I didn't say on the real estate.
Q. Yeah.

A, 1 said it would be a good idea to

keep it if we did.

Q. So you could rent the real estate to
whoever bought the other assets of the business,
meaning the trade name and goodwill, the inventory,
that sort of thing?

A, Not necessarily to them. It could be
rented to someone else.

Q. And then you received an offer,

didn't you, at least one?

A. Yes, sir.

Q. How many did you receive?

A, I really don't remember now.
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Q. More than one, wasn't it?

A, We had several orals, nothing on
paper.

Q. You're saying you never saw a written
cffer?

A. I said one. That's what I saw.

Q. You saw a written offer?

A. Well, it was through a real estate
agent.

Q. Okay. And this whole time you were

negotiating, talking to her about selling the
business, kéeping the real estate or renting it, you
never once indicated to her, I1f we do this, I get it
all at book value, and that's all you get for your
interest, did you, and I get all the rest of it?

You never made any such indfcation to her, did you?

A, I didn't make any indication to her.

Q. You led her to believe that she was
going to share the same as you did?

A. 1 never led anyone to anything. Now,
some people could accept that the way they wanted to.
I haven't led anyone.

Q. I see, You just let them think what
you want?

A, That's right. Don't you?
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Q. No, sir. You treated her as an equal

stockholder and negotiated as if she was an equal
stockholder, and you never led her to believe that
you had any agreement in your pocket that you were
going to try to enforce, did you?

A, Mr. Wright, Miss Vassar came to me
and told me that she thought I had forgotten all
about that agreement and didn't think anything about
it at the time. In the conversation, I still didn't
say anything about the agreement.

Q. You're talking about after you
exercised your so called option?

A, Yes. After she found out, that's
right,

Q. I'm talking about before you did it
in writing in such a business-like fashion?

A, - That depends --

Q. You face-to-face led her to believe
that you were treating her as an equal stockholder,
and you-all were going to éhare and share alike?

A, We sent to her the agreement the
first time, sir. She told me she didn't pick it up
because she was afraid that was it on top of that.
I hand-delivered it to her at the office.

Q. You =-- we'll get her version of that.
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You let her work down there full time, elected her
president and director, made her a stockholder and
negotiated with her and never mentioned one time

that you were going to try to enforce some agreement?

A. I didn't have to do that.
Q. Didn't have to?
Ae. No.

MR. WRIGHT: That's all I have.
THE COURT: Redirect?

MR. LIPKIN: No redirect.

THE CCURT: You may step down.

We'll take a couple minutes' break.
(Whereupon, a recess was held.,)

THE COURT: Call your next witness.

MR. LIPKIN: Your Honor, plaintiff
rests.

THE COURT: All right.

MR. WRIGHT: I call Miss Vassar to
the stand, Your Honor.

Before she testifies, Your Honor, I
have two exhibits that have been agzeed‘to that can

go in. This is the balance sheet prepared by the

accountant as of the date of option to exercise.
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THE COURT:

MR, WRIGHT:

MR LIPKIN:

MR. WRIGHT:

Don't I have it already?
You already put it in?
You already put that in.

Never mind then. Then

this is an appraisal of the value -- the fair market

value of the real property as of the same date of

the balance sheet.

THE COURT:

agreement,

MR. LIPKIN:

THE COURT:

MR. WRIGHT:

All right. That's by
Is that Defendant 67
Defendant 6.

The fair market value is

$§273,200, the book value of the real estate is

$§78,800, the difference being $194,400.

(Whereupon,

the above-mentioned

document was marked as Defendant's Exhibit No. 6.)

MARION VASSAR,

the Defendant, having been first

duly sworn, was examined and

testified as follows:
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DIRECT EXAMINATION

BY MR. WRIGHT:

Q. Now, will you identify yourself for
the record.

A. I'm Marion Vassar. I live at 3977
Ocean Hills Court, Virginia Beach.

Q. Now, following the death of your
husband, did you attend the stockholders' meeting
that Mr. Dominick testified to as shown by the
minutes?

A. | did;

Q. The stockholders' meeting of Cctober
10, 1983 in your capacity as executrix?

A. Yes, I did.

Q. You were theﬁ elected a director; is
that correct?

A. Yes,

Q. Now, did you attend the director's
meeting the next day at which time you were elected
the president of the corporation?

A, I did.

Q. Now, did you receive the original of
the stock certificate issued October 10, 1983 signed

by Mr. Dominick and yourself? Did you receive the
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1 original of that?

2 _ A, Yes.

3 Q. And you are now the owner of this

4 stock certificate?

5 A. I am.

6 Qe Now, after becoming a stockholder and
7 being elected president and director, have you

8 worked full time in the business since then?

9 A, ‘ Yes, I have.
10 Q. At any time before you became a

11 stockholder -~ that is, between youi husband's death
12 and the time you became a stéckﬁoldez, did

13 Mr. Dominick do anything to indicate to you that ne
14 intended to attempt to acgqguire your husband's stock?
15 A, No.

16 Q. - Following thé time you became a

17 stockholder on October 10th, 1983, did you and

18 Mzr. Dominick discuss the sale of the business?

19 A. Yes, we did. Several times.

20 Q. And in those discussions, did he ever
21 indicate to you that he felt that he had any right
22 to acquire your stock?

23 A, No.

24 Q. what was the general nature of the

25 way you and he were -- from his conversationm with
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you, were you going to -- what did he tell you about
selling the business? How was it going to be done?

A. We were going to share in the sale of
the business and turn the property over to us, and
we would receive rent from the property.

Q. Okay. Did he ever indicate to you
that your share was to be anything but egual with
his?

A, No.

Q. Did you contact a broker or agent
pursuant to those conversations?

A. I've had several people contact me
about the sale of the property, and we did get a
contract.

Q. Okay. How many different offers did
you and Mr. Dominick considét from other parties?

’A. Mr. Dominick brought a couple of
people up there. Also, Mr. Miller came up there,
and Mr. Dominick and I talked to him.

Q. Mr. Dominick, himself, brought people

to talk to you about selling the business?

A, Yes.
Q. And a Mr. Miller brought people --
A, He brought -- Mr. Miller came up

there. We had an appointment with Mr. Miller. He's
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1 in the auto parts business, and he was interested in
=N
; 2 it, in buying. That was before we got the contract

3 with the Mr. Murphy.

4 Q. And Mr. Murphy, in fact, made you-all
5 a written offer?

6 A. Yes, he did. Mr. Smith was handling
7 the negotiations.

8 Qe And what, if anything, was

9 Mr., Dominick's objection to the offer from Murphy?
10 A. well, he kept saying that he didn't
11l know whether his financial advisor would permit him
12 to sell for that year, and then he was sayiné -

13 well, he sent for Mr. Murphy's financial statement,
14 a financial statement of him, and he said he thought
18 it was kind of shaky, and he would offer several

16 excuses as to the reason he.wouldn't give me a
17 direct answer.,
18 Qe Now, the offer from Murphy was for

19 the stock and the trade name and that sort of thing?
29 A. Yes.

21 Q. But not the real estate?

22 A, Not the real estate. We met

23 Mr, Dominick's offers, his own offers.

24 Q. Do you recall what you-all were

25 offered by Mr. Murphy? |
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1 A Somewhere around between two fifty.
2 MR. LIPRIN: Your Honor, I think that
3 what is offered should not be in a vague term, if

4 there was an offer. If so, the offer ought to be

5 " introduced.

6 THB COURT: Do you have the offer

7 anywhere?

8 MR. WRIGHT: Yes, sir.

9 THE COURT: Why don't you intrcduce
10 it?
i1 MR. WRIGHT: Okay.

12

13 BY MR. WRIGHT:

14 ' Q. I'm going to show you a letter dated
15 November 3rd, 1983 from Mr. Murphy to you aﬁd
16 Mr., Dominick together with ; financial statement

17 | attached.

18 Did you and Mr. Dominick receive that?
19 A, Yes, we did.

20 Q. Okaye.

21 MR. LIPKIN: Your Honor, I object to
22 offering it into evidence. It's immaterial,

23 irrelevant.

24 THE COURT: I thought you said why
25 not put it in?

70

BIGGS & CHESHIRE



T m— — — —— —— S—— S— —  —— —— c——— — —  — — ——— — — —— — c— — — — — — — — —— S— —. G——

n 4 MR. LIPKIN: That's not their offer.
: 2 MR. WRIGHT: I'll get to the offer.

3 I asked him if she received it. He said yes. j §

4 corroborates the testimony about the negotiations

5 | for the sale of it.

6 THE COURT: That's tﬁe letter of the
7 financial statement?

8 MR. WRIGHT: Yes., She testified that
9 M., Dominick'was asking for financial information
10 from the buyer. And I asked her if she received it.
11 She said yes. I agree it's corroborative.

12 THE COURT: I'1ll let it in.

13 _ MR. LIPKIN: Note my exception.
14 THE COURT: Noted. Number 7.

15

16 (Whezeupon, £he above-mentioned

17 document was marked as Defendant's Exhibit No. 7.)
18

19 MR. LIPKIN: Your Honor, I have a

20 paper that Mr. Wright has handed me. I assume he's
21 going to try to identify and offer it into evidence.
22 It's an unsigned document, I assume that's the

23 offer. 1 would object to it first on the grounds of
24 relevancy of the offer. I think that we contend

25 that our --
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1 MR. WRIGHT: I haven't even had it

2 identified yet. 1It's not unsigned bf the buyer.

3 It's an offer.,

4 MR, LIPKIN: Signed by the buyer.

5 MR. WRIGHT: By what?

6 MR. LIPKIN: Unsigned by the buyer.

7 MR. WRIGHT: There it is right there

8 signed by their agent,

9 MR. LIPKIN: Clell Smith is not their

10 agent. Clell Smith is with National Business

11 Brokers.

12 MR. WRIGHT: All I'm going to ask her

13 is if this offer was tendered to them.

14 MR. LIPKIN: Go ahead.

15 MR. WRIGHT: If you want to bring

16 some evidence --

17 THE COURT: Go on.

18

19 BY HR; WRIGHT:

20 Qs I'm going to show you a written offer

21 dated November 25th, 1983 signed at the bottom on

22 the 29th.

23 Did you receive this offer?

24 A. Yes, I did.

25 Q. All right., Did you and Mr. Dominick
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ever accept it?

A. 1 accepted, Mr. Dominick did not.

Q. Now, the letter that Mr. Dominick
sent to you pu:po;tedly -- gsent to the estate
purportedly exercising the option, what was the date
you received that offer?

A. On the 29th.

Qs 29th of November. Okay. wWas that
substantially the same time that you-all received
this offer?

MR. LIPKIN: Your Honor, I object to
counsel léading.

THE COURT: Sustained.

MR. WRIGHT: Never mind. It will
speak for itself,

MR. LIPKIN: 'It speaks for itself.

THE WITNESS: I think that was on one
of the contracts that I kept, but I think Mr. Smith

has prepared other contracts.

BY MR, WRIGHT:

Qo what I'm asking is did you-all
receive this around the same time that he wrote you
that letter?

MR, LIPKIN: Objection, Your Honor.
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THE COURT: Mr. Wright, again it's
the same leading question I sustained a moment ago.

MR. WRIGHT: What answer does it
suggest?

MR. LIPKIN: Was it around the time.
I object, Your Honor.

THE COURT: Overruled.

MR. WRIGHT: We'll offer this as the
next defendant's exhibit, and I would point out that
it says that it's got to be accepted by November 28th'
right on the face of it.

MR. LIPKIN: I object, Your Honor.
That document is not signed by anyone other than the
agent for National Business Brokers who is going to
seek a fee from the seller, and it specificélly
calls for it, and he doesn'g indicate he was the
agent for the buyer and if he was, he couldn't be
both.

THE COURT: Well, it says here that
he signed for the purchases.

MRe LIPKIN: He was working for
National Business Brokers, Your Honor,

THE COURT: I don't know who he was
working for. 1t says on here Ronald E. and Jan

Murphy. It shows under that by signing off as agent,
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1 Mr. Smith, He had the authority to do it. I don't
2 know, 1'll admit it.

3 MR. LIPKIN: I also object to it as
4 immaterial, that the gquestion is whether there {s a
S valid contract in 1966 to purchase at the book value.
6 MR. WRIGHT: The issue is whether

¥ there was or whether it was waived.

8 , THE COURT: It may be corrcborative
9 as to the stipulated CPA book value of business at
10 least to that extent.
11 MR. WRIGHT: We offer -- submit it
12 and the issue of waiver and estoppel.
13 THE COURT: That will be plaintiff's
14 exception to that Defendant's Exhibit Number 8.

15
1l6 (Whereupon, fhe above-mentioned
17 document was marked as Defendant's Exhibit No. 8.)
18
19 CROSS-EXAMINATION

20
21 BY MR. LIPKIN:

22 Q. Mrs. Vassar, did Mr. Clell Smith

23 bring you this contract?

24 A. Yes, he did.

25 Qs He was the representative, vice
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president of National Business Brokers, the
brokering agency; is that correct?

A. Sir, I don't know what he is other
than his card he gave me,

Q. The card said he was vice president.
Here's a card on the exhibit your counsel showed yoﬁ.
It says vice president, doesn't it?

Ao Yes, sir. But he also --

Q. Now look, Misé Vassar ==

THE COURT: Just answer counsel's

gquestion,

BY MR. LIPKI&:

Qe He was vice president of National
Business Brokers?

A Yes.

Qe And how did he come to you in
reference to your business?

A. He said that he had heard that the
business was for sale and was I interested in
selling.

Q. And you answered in the affirmative,
I take it?

A, Yes, sir. 1 was.

Q. Now, you indicated that if he sold it
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1 for you, you'd pay him a commission; is that correct?
B 2 - A Agents get a commission.
3 Q. No. That's not my question. My
4 question was, did he indicate to you that if he sold
S it for you, he could get a commission from you; is
6 that correct?
7 A, I don't remember talking to
8 Mr, Smith about a commission.
9 Q. You mean you hired him without
10 knowing how much you were going to pay him?
5 S A. I didn't hire him. He brought a
12 contract to me.
13 Q. You said it was acceptable to you.
14 A. It was after he brought it to me.
15 Q. It says Miller agrees to pay'broker
16 ten percent commission upon.closing.
17 A. If it says that, I agreed to pay it.
18 Q. Then your answer is you did agree to
19 pay it; is that correct?
20 A, That's correct then.
21 Q. Now, you said you accepted»this
22 contract.
23 A. I said I accepted it. Mr. Dominick
24 did not want to accept it.
- 25 Q. Show me on this paper anywhere that
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1 you signed accepting that contract.
2 ; MR, WRIGHT: She didn't say she
3 signed it.
4 THE WITNESS: I didn't say I signed
5 it,
6 MR. LIPKIN: Counsel may wish to
7 testify afterwards,
8 THE COURT: Let's follow the rules of
9 evidence. Answer the question,
10 THE WITNESS: I1 did not sign it.
L1 Mr., Dominick had told me not to put my name on
12 anything.
13
14 BY MR, LIPKIN:
15 Q. You said you accepted it, but you
16 didn't accept it by wziting; is that correct?
17 Ae That's right. I told Mr. Smith that
18 I would accept ite.
19 Qe And did he ask you to sign it?
20 A. No.
21 Q. He has an "X" by your name for you to
22 sign it.,
23 A, That might be true.
24 Q. Now, can you on any of these pages
25 show where Mr. Murphy has signed this agreement?
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A, Mr. Murphy was not in the area at the
time.

Q. So what you're saying is nowhere on
these papers does it show that Mr. Murphy signed it?

A. Ro. He did not sign it, but he
signed his financial statement.

Q. A rather weak financial statements
or big for a couple of hundred thousand deollars, was
it not?

A. I'm not an expert, sir.

Q. ' You introduced a statement that
showad he had a net worth of a.hundred thousand
dollars or so. He was going to pay you, you said,
$230,000 on the contract; is that correct?

A. That's correct but not all iﬁ one
lump sum, sirc. |

Q. It says a hundred thousand dollars or
total down payment $120,000; is that correct?

Ao Yes, sir.

Q. And his net worth shows a totai net
worth of $134,000, does it not?

A. He brought a Mr. Cook with him, a
Wayne Cook.

Q. Answer my gquestion. It shows a total

net worth of $134,800; is that correct?
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A. Yes, sir. I can't sée ite I'm
taking your word for it.
Q. I1'd like for you to see it.

MR, WRIGHT: What 18 the point, may I
ask? We're not claiming that a binding contract was
entered into;

MR. LIPKIN: Well, the statement was
made, if Your Honor please, that Mr. Dominick turned
her down because he had other aspirations, and the
fact of the matter is that he might have turned it
down because there was no pretext. This man didn't
have any financial wherewithal.

THE COURT: All right,

MR. WRIGHT: All you're doing is
arguing the case now.

THE COURT: éxplanation, I believe.

Go ahead.

BY MR. LIPKIN:

Qe Mrs., Vassar, prior to your husband's
death, what was your occupation?

A. 1 was retired at the time my husband
died.

Q. And did you do any work at the

business?
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1 ' A. Yes, I did. I worked there the whole
2 many years as we've been in business. And the last
3 few years, 1 haven't worked as much. I wasn't there
4 constantly.

5 Q. So you didn't give up any job or

6 anything to go to work at the business?

7 A, No. I had worked at Vepco for 34

8 Years and all the years that I worked there, I came
9 from Vepco to the business.

10 Q. That's not my guestion. I didn't
11 mean to mislead you.

12 At the time your husband died, you

i3 were not at Vepco; you were retired?
14 . A. No. I had been retired.

135 Q. And you were not at that time working
16 other than helping your husSand at the business?

17 A. I signed checks and wrote checks.
18 Q. You assisted?

19 A. Yes.

20 Qe Probably daily or pretty much

21 constantly?

22 A. Yes, sir.

23 Q. And after your husband passed away

24 and you became the president, you :eceiveé a salary,
25 I believe?

81

BIGGS & CHESHIRE



10

11

12

13

14

15

16

17

i8

19

20

21

22

23

24

25

73

A. Yes, sir. I've been working full
time.
Qe Commensurate with what your husband

has received?

A. No, sir.
Qe No?
A, No, sir. Mr. Dominick suggested that

I wasn't worth more than four hundred dollars a
month.

Q. You were an equal shareholder at the
time, weren't you?

A. | Yes, sir.

Q. And you were the president of the
corporation, were you not?

A, Yes, sir.

MR. LIPKIN: 'I have no other

gquestions,

THE COURT: Redirect?
REDIRECT EXAMINATION

BY MR. WRIGHT:
Q. Mrs, Vassar, I notice that the cash
amount offer at closing by Mr. Murphy was equal to

the total value of the assets as shown on the
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balance sheet. It wasn't a bad offer, was it?

MR. LIPRKIN: Your Honor, I don't know
if that's a statement of counsel or a gquestion. It
sounds more like a declaration.

THE COURT: I think the record speaks
for itself.

MR. WRIGHT: Okay.

BY MR. WRIGHT:
Q. Is this Mr., Dominick's W-2 for '83
fxom this co:poﬁation?
A. Yes, it is.
Qs And it shows that he was paid $4,800
for that year?
A. Yes.
MR. WRIGHT: .Offer that, Your Honor.
THE COURT: Any objections?
MR, LIPKIN: Immaterial. That's the
only objection.
THE COURT: I'1ll overrule it and note

your exception.

(Whereupon, the above-mentioned

document was marked as Defendant's Exhibit No. 9.)
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: 4 MR. WRIGHT: That's all I have.
& THﬁ.COURT: Any further?
3
4 RECROSS-EXAMINATION
5
6 BY MR. LIPKIN:
7 Q. Mr. Dominick wasn't paid $4,800, was
8 he?
9 A. Yes, sir.
10 Qe Isn't that -- what does it say on
11 there? Doesn't {t say that-thatfs wnat's charged to
12 him because of the insurance that the corporation
13 was carrying on his life for the excess of $50,0007?
14 A, He gets §$400 a month.
15 Q. Doesn't that say here 8196, cost of
16 group life insurance of 350;000?
17 MR, WRIGHT: That's in block 6, Paul.
18 MR. LIPKIN: He gets $S400 a month
19 plus insurance.
20
21 BY MR. LIPKIN:
22 Qe Now, speaking of the insurance,
23 didn't the corporation carry some insurance on your
24 husband's life?
25 A. Yes, sir. They both had a policy.
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1 Q. $50,0007?
) 2 A, No, sir. 544,000,
; Q. Huh?
4 A, $§44,000 a piece, not $50,000. He's
5 on the retirement plan, too.
6 Qe Pardon?
7 A, You said anything else. I said he's
8 also on our retirement plan with the company.
9 Q. Wasn't your husband?
10 A. My husband worked there.
11 Q. Wasn't your husband?
12 | A. Yes. |
13 Qe Okay. Both of them received benefits
14 from owning their 50 percent interest, didn't they?
15 MR. WRIGHT: 1Is this cross-eiaminaiion
16 now something that came in Qn mine?
17 MR. LIPKIN: Something she said.
18
19 BY MR. LIPKIN:
20 Q. Didn®'t both your husband and
21 Mr. Dominick teceivé something from the retirement
22 plan?
p THE COURT: ©She said yes.
24 THE WITNESS: 1 said they both were
25 on the retirement plan. Both had the insurance but
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my husband worked.

BY MR. LIPKIN:

Qe And Mr. Dominick didn't work at all?
A. Hot there.

Q. He didn't assist?

A, Mr. Dominick has a business of his

own to zun.

Qe Did he assist?
Ae I don't know how much ne assisted.
Qe Then you don't know whether he did

that or not?

A. I never saw him there,.

Q. If you don't know, you don't know; is
that correct?

A. I wouldn't s;y that.

Q. Then if you don't know, you do know?

A. What is your point, sir?

Q. Ma'am, just answer my questions

unless there's an objection.

THE COURT: Rephrase your guestion.

Please try to answer his question.
MR. LIPKIN: You can come on down.
THE COURT: Any further questions?

MR. LIPKIN: No, sir.
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MR. WRIGHT: No, sir.

THE COURT: Call your ﬁext witness.

MR. WRIGHT: We rest, Your Honor.

MR. LIPKIN: We have no rebuttal,
Your Honor.

MR. WRIGHT: Before you rule, Your
Honox, I would like £for you to loock at a trial
memorandum I prepared for you to consider.

I hope it will be of assistance.

THE COURT: I want to go through
these exhibits ca:efglly. I don't think it's
beneficial that I shoot from the hip to be truthful
with you,

Argument?

MR, LIPKIN: If Your Honor please,
there has been introduced ihto evidence a contract
entered into between the scle shareholders in
September of 1966. The defendant has sought to
introduce or tc cloud the issue o0f how much stock
was owned by the parties. Mr, Vassar and
Mr. Dominick by going back to the records in early
1966 and showing one of the certificates having been
turned in by a man named Todd, I believe, for 54
shares, but the only certificates issued and

outstanding that we know of during the times
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pertinent were the 72 shares issued to Mr. Vassar in
February of '66 plus the 40 shares issued to him
before the date of September 14, 1966 which total
112 shares that are mentioned in the agreement, and
Mr. Dominick's shares issued on the same date as the
second certificate to Mr. Vassar of 112 shares on
September 1l4.

Now, the date of the issuance on
those certificates I don't believe is significant
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