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PROCEEDINGS

(The court reporter was duly sworn by the Court.)
THE COURT: Good afternoon.
MR. RICHARDSON: Good afternoon, Your
Honor. This comes on for entry of the final decree of

cash and receive. There’s only one issue before the

Court.

THE COURT: Yes, sir.

MR. RICHARDSON: If I could hand up --
this is a matter that was -- excepting for argument

before Judge Penn, I‘'m not going to reargue anything up
to that point.

THE COURT: Yes, sir.

MR. RICHARDSON: The problem we have on
this one case -- for a number of reasons that were argue
before Judge Penn, that were pending from 1991. Judge
Penn heard argument on March 17, 1997, on the exceptions,|.
We -- Mr. Compton and I have been waiting for the ruling
of Judge Penn since then, and Mr. Compton has checked a
number of times with the clerk’s office and was
continually told it was under advisement.

I appeared before Judge Penn in another

case this past Spring, and he apologized and said the

Anita B. Glover & Associates, Ltd.
10521 West Drive
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ruling would be coming shortly. October 30, this year,
19 months after the exceptions were argued in March of
97, Mr. Compton and I received a call from the County
Attorney’s office, Mr. Carlton, the County Attorney who
had been initially -- because of the tax lien on the
property, asking if the case was still open. I said
sure, we haven’t got a ruling yet.

He received -- somehow, and we don’t know
how he got it -- Judge Penn’s letter opinion dated June
of 1997. Mr. Compton -- neither of us had any idea that
the case had ever been resolved. Mr. Carlton said he had
checked the court file and there wasn’t any letter
opinion in it, and then his secretary checked it a few
days later and the letter opinion was in it.

We never got it. What I'm asking for --
I'm not waiving my arguments on the interest for the
first seven years of the case, but for the last, I guess
it would be 16 months, between the time Judge Penn’s
letter opinion was filed with the court and we found out
about it a month ago, I think it’s inappropriate for
interest on the award to be assessed against my client.

Mr. Compton, I know, says it’s

inappropriate for his client to suffer the loss of the

Anita B. Glover & Associates, Ltd.
10521 West Drive
Fairfax, Virginia 22030
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interest because of that. But we shouldn’t have to pay
it. We’d have had this over with a long time ago if we
had known the letter opinion was in the file. And we had
been checking fairly regularly and was continually told
the case is under advisement. |

That’s our problem -- that’s all we’'re
here today on, asking for relief on that interim
interest, however the Court determines it’s appropriate
to do that.

MR. COMPTON: Your Honor --

THE COURT: Yes, sir.

MR. COMPTON: -- here’s a copy of the fax
that we both, I guess, received from John Carlton, which
contains a copy of Judge Penn’s ruling. I still -- I
don’t know what happened in the clerk’s office. I know
it’s a difficult situation.

My client, of course, has been without thg

W

use of these funds for the same period of time. And in
the Commissioner’s Hearing, an argument on interest as to
whether my client was entitled to interest, there was
argument before the Commissioner. The Commissioner found
-- he felt that my client was entitled to interest.

In the exceptions to the Commissioner’s

Anita B. Glover & Associates, Ltd.
10521 West Drive
Fairfax, Virginia 22030
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Report, Mr. Richardson argued that there should be no
interest for the entire time. Judge Penn sustained the

ruling of the Commissioner, and said there should be

interest.

Granted, this matter should have been

resolved probably in July or August of 1997. But for

some reason -- I don’t know because he was not an
addressee -- how Mr. Carlton or how the County Attorney’s
Office received the ruling. He says he was -- told me he

was looking through some old litigation files and
happened upon it, and in curiosity more or less said I
wonder if this thing is still alive or whether it’s gone
because I never got anything on it.

He faxed it to both of us and we proceeded
to prepare an order -- I proceeded to prepare an order as
per Judge Penn’s direction, which is before the Court
this morning. I don’t feel that my client should be
unduly penalized because of the fact that the ruling of
Judge Penn was never received, even though it was checked
on, and Judge Penn himself saying in late spring or early
summer to Mr. Richardson that the ruling should be coming

out.

And we all felt that well, he’s having a

Anita B. Glover & Associates, Ltd.
10521 West Drive
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difficult time making the decision because there were
hard issues. And so we just -- we continued to wait.

I understand Mr. Richardson’s concern that
his client shouldn’t have to pay interest, but I also
understand my client’s position that he’s been entitled
to -- they’ve been entitled to the money, and through no
fault of theirs nobody received the ruling either.

The ruling, as the Court can see, is
addressed to Mr. Richardson and to myself, and neither
one of us received it.

I don’t know whether the clerk has a bond
that could be looked to for this interest or what, but
certainly my client should not be penalized for acts that
were their responsibility. And I can understand Mr.
Richardson’s concern also.

I'm not sure, since we’re here today for
entry of an order reflecting Judge Penn’s ruling, whether
it’s the proper time to bring it up, but I told Mr.
Richardson I would schedule it for today so he could make
his argument on that.

THE COURT: Thank you, Mr. Compton.

Mr. Richardson, anything further?

MR. RICHARDSON: It’s a no win situation,

Anita B. Glover & Associates, Ltd.
10521 West Drive
Fairfax, Virginia 22030
703) 591-3004
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Your Honor --

THE COURT: It sure is.

MR. RICHARDSON: It amounts to about
$4,700 that accrued in interest between the time of
opinion -- the letter opinion and the time we finally get
before the Court to get an order entered. Both sides
suffer as a result.

THE COURT: I feel a little uncomfortable
about ruling on this until I know that Judge Penn has
been made aware of what happened. Even though I don’t
think he might have had anything -- he wasn’t involved in
the delay and why you all didn’t get it, but maybe he
knows something that we don’t know.

MR. COMPTON: The only thing is, Your
Honor, I’'ve got an idea he was probably thinking about a
different case when he talked to Mr. Richardson in the
spring or early summer and said his ruling should be
coming out in several weeks. That was approximately --
probably a year after -- more than a year after we had
had the hearing on the exceptions to the Commissioner’s
Report, and I don’t know whether he was confused with
another matter or -- I wasn’t there so I don’t really

know.

Anita B. Glover & Associates, Ltd.
10521 West Drive
Fairfax, Virginia 22030
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That kind of released us all from concern,
saying okay now we know that he hasn’t really made a
ruling, so that we weren’t too anxious about the
situation because we both felt -- indeed, Mr. Richardson
informed me of that, that he was having a difficult time
dealing with what I say are hard issues.

THE COURT: Mr. Richardson, when was that
that Judge Penn told you that he still had it under
advisement? .

MR. RICHARDSON: I don’t remember, Your
Honor. I appeared before him on another case. Sometime
earlier this year. I can go back and look at my calendar
and try to figure out what case it was.

I had had, I think, two others with him in
the interim, one of which he had ruled -- we had a
problem on that one also. He did a handwritten letter
opinion on that one that got put in the file and was
never sent out, and the other attorney happened to see it
in the file.

I don’t know if he was thinking of that
one and had his timing confused on which one it was. He
didn’t name the case. He simply said the ruling on that

case I’ve got should be coming shortly.

Anita B. Glover & Associates, Ltd.
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And he may well could have been thinking
about a completely different case. I don’t know. He did
not reference by name this case or even say anything
about that mechanic’s lien case. He just recognized me
and knew that he had a case to decide for.

THE COURT: Would you like to take the
proposed final order and put your exceptions on it or
whatever you want to, and then I can give it as well as
Mr. Richardson’s little memorandum here, as well as
telling Judge Penn what you said about what he told you
earlier this year and see how he feels about it?

MR. COMPTON: And I would like the Court
to inform Judge Penn that neither one of us have, to
date, received any notification from the Court other than
what we received from the County Attorney’s Office.

Now, what happened, I don’t know, but I
know my office religiously checked on this thing and was
told there was no ruling in the file. And John Carlton,
when he checked the file himself probably around October
30, he says down there that I discovered -- this is the
last document in our file, but it is not in the Court
file, nor in Mr. Richardson’s file.

This is a fax he sent to me after talking

Anita B. Glover & Associates, Ltd.
10521 West Drive
Fairfax, Virginia 22030
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to Mr. Richardson. I don’t have a problem with Mr.
Richardson’s position, but on the other hand I have a
problem with my client not collecting interest through no
fault of his. And my question is where must the interest
come from if -- what the Court feels should be done about
this interest.

THE COURT: Well, like I said, I feel a
little uncomfortable in deciding this --

MR. COMPTON: I'm not asking you to decidg

W

it --

THE COURT: -- until I run it by Judge
Penn, but it would seem to me off-hand that both of you
would be at the mercy of the Court.

MR. COMPTON: Agreed.

THE COURT: There might be some internal
problems in the Court. There may be some Court officers
or some constitutional officers that may have some
problems. I don’t know because I don’t know what
happened here.

MR. COMPTON: I don’t think anybody --
well, I don’t think any of the three of us know what
happened, other than we have not, to this date, received

any notification from the clerk or from the Court.

Anita B. Glover & Associates, Ltd.
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We’ve brought this back before the Court
to try to get it as quickly -- the first motions day
after we received the ruling.

THE COURT: Would you like to have a copy
of it out of the Court file?

MR. COMPTON: I assume I’'ve got a copy.

MR. RICHARDSON: We have a fax copy from
Mr. Carlton. I assume that it says the same thing. Is
there a file stamp on that?

THE COURT: Yes.

MR. COMPTON: There’s a file stamp of June
l6.

THE COURT: Yes, it’s filed. 1I’'ve got my
own opinion as to what happened here, but I‘'m not -- I'm
uncomfortable in saying that it happened --

MR. COMPTON: My question is how did it
ge; in the County Attorney’s file when he wasn’t an
addressee on it.

(Brief pause.)

THE COURT: The Clerk didn’t send the

whole file over. If this is the whole file, then we’re

all in big trouble.
MR. RICHARDSON: Should we endorse the

Anita B. Glover & Associates, Ltd.
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order --

THE COURT: If you would like to do that,
please.

MR. COMPTON: Your Honor, I think the
order reflects Judge Penn’s -- accurately reflects his

ruling, but the annotation at the end for that interim
period of time -- the question prior to that had been
ruled upon by Judge Penn.

THE COURT: I understand what the issue is

Ul

here. I just -- I’'m sure you want to endorse that too.
Let Mr. Richardson note his exception on there.

I'm going to give it to Judge Penn.

MR. COMPTON: When Mr. Richardson and I
appeared this morning, I said do you think we’re going to
have to appear before Judge Penn --

THE COURT: Well, he may ask you all to do
that. If he does, he does.

MR. RICHARDSON: Should we check with the
clerk?

THE COURT: I’ll make it -- because of
what’s happened here, I’ll personally -- me personally.
I/11 make sure that somebody gets back in touch with you

so you’ll know the status of this case.

Anita B. Glover & Associates, Ltd.
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Fairfax, Virginia 22030
201 (703) 591-3004




10

11

12

13

14

15

16

17

18

19

20

.21

22

23

14

MR. RICHARDSON: We appreciate that,
Judge.

THE COURT: The only thing I don’t have
control over is where Judge Penn is.

MR. COMPTON: Understood.

THE COURT: I don’'t know where he is. Is
he due here anytime soon? I know he’s going to be here
the week before Christmas. He’s doing some stuff for me
then.

If he’s not scheduled to be here within a
week or so, I’1ll call him and tell him to come by and
look at this.

MR. RICHARDSON: I don’t think -- at this
point --

THE.COURT: Yeah, what’s a week going to
matter. Okay. Thank you all very much.

MR. COMPTON: Thank you, Your Honor.

MR. RICHARDSON: Thank you.

THE COURT: Enjoy your holidays.

(Whereupon, at approximately 1:15 p.m., the

hearing in this matter was concluded.)
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CERTIFICATE OF COURT REPORTER

I, DEBORAH L. NATOLI, a Verbatim Court Reporter,
do hereby certify that I took the notes of the foregoing
proceeding by Stenomask and reduced the same to
typewriting; that the foregoing is a true record of said
proceeding to the best of my knowledge and ability; that
I am neither related to nor employed by any attorney or
counsel employed by the parties thereto; nor financially

or otherwise interested in the action.

Mot £ Netit,

DEBORAH L. NATOLI ’
Court Reporter
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VIRGINTIA:

IN THE CIRCUIT COURT OF LOUDOUN COUNTY
J.S.C. CONCRETE CONSTRUCTION, INC.
Plaintiff,

)
)
)
)
V. )  CHANCERY NO. 13715
)
DREWER DEVELOPMENT CORP., et al. )

)

)

Defendants.

FINAL ORDER

This case came to be heard on the 17th day of March, 1997 on
Plaintiff’s and Defendant’s Motion for Exceptions to the
Commissioner’s Report.

The Court having reviewed the transcript of the
Commissioner’s Hearing and the exhibits returned therewith, the
Exceptions and the Memoranda in support thereof, the pleadings,
and the arguments of counsel upon the Exceptions, it is

Adjudged, Ordered and Decreed as follows:

The Court finds that the Report of the Commissioner in
Chancery be sustained and the Exceptions overruled except on two
minox particulars:

1. Having substantially prevailed, the Plaintiff is
entitled to its costS.

2. The filing date of this cause was July 10, 1991, of
which the Court take judicial notice.

The Court cannot find that the Report was without evidence
to support it, or that its legal conclusions were wrong or not

based on the evidence.
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And this cause is ended.

Entered this g"ﬂ. day of December, 1998.
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Judge Designate
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Claude T. Combpton, Esquire

Virginia State Bar #4643

9315 Grant Avenue

Manassas, Virginia 20110

Counsel for J.S.C. Concrete
Construction, Inc.

(703) 361-2106
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Robert K. Richardson, Esquire

Virginia State Bar #13464

Odin, Feldman & Pittleman, P.C.

Suite 1100

9301 Lee Highway

Fairfax, Virginia 22031

Counsel for First American Bank
of Virginia and for
Commonwealth Abstract. Corp., Trustee

(703) 218-2126
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ATTORNEYS AT LAW

« 9302 LEE HIGHWAY -«

SUITE 1100

FAIRFAX, VIRGINIA 22031

(703) 218-2100

VIRGINIA:

J.S.C. CONCRETE CONSTRUCTION, INC.

Plaintiff

V.

DREWER DEVELOPMENT CORP., et al.

Defendants

IN THE CIRCUIT COURT OF LOUDOUN COUNTY
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DEFENDANTS’ NOTICE OF APPEAL

The Defendants First American Bank of Virginia and Commonwealth Abstract

Corp., Trustee, by counsel, hereby give notice pursuant to Rule 5:9 of the appeal of the

Final Order entered herein on December 8, 1998, and of all prior rulings herein adverse

to these Defendants. The transcripts of all proceedings prior to argument on entry of

the Final Order held December 4, 1998, already have been filed and are made a part of

the record. The transcript of oral argument on December 4, 1998, has been ordered by

the Defendants and will be filed and made a part of the record upon receipt.

BY:

FIRST AMERICAN BANK OF VIRGINIA
COMMONWEALTH ABSTRACT CORPORATION,
TRUSTEE

Lt A e Mool

Robert K. Richardson
Their Counsel
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« 9302 LEE HIGHWAY

I WEe FQF FRUTF RivEV

» FAIRFAX, VIRGINIA 22031

(703) 218-2100

SUITE 1100

Robert K. Richardson, Esquire
Virginia State Bar #13464

Counsel for First American Bank of
Virginia and Commonwealth Abstract
Corp., Trustee

ODIN, FELDMAN & PITTLEMAN, P.C.
9302 Lee Highway, Suite 1100
Fairfax, Virginia 22031

(703) 218-2126

CERTIFICATE OF SERVICE

| hereby certify that a true copy‘of the foregoing Notice of Appeal was maile
postage prepaid, to the following counsel this o2/sfday of December, 1998:

Claude C. Compton, Esq.
Suite 200

9315 Grant Avenue
Manassas, Virginia 22110
Counsel for Plaintiff

John F. Carlton, Jr., Esq.

Assistant County Attorney

One Harrison Street S.E., Fifth Floor
P.O. Box 7000

Leesburg, Virginia 20177-7000

Mo R toeSorinn

Robert K. Richardson

N:\DATA\CLIENT\02824\9886 1\RKRPLO21

d,




o . O
w e

VIRGINTIA: =y = T
p> 2 Sllme Y

P a w5
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J.S.C. CONCRETE CONSTRUCTION, INC. - q
R 3
Plaintiff, ©

V. CHANCERY NO. 13715

DREWER DEVELOPMENT CORP., et al.

e e e e e S

Defendants.

PLAINTIFF'S NOTICE OF APPEAL

The Plaintiff, J.S.C. Concrete Construction, Inc., by
counsel, hereby gives notice pursuant to Rule 5:9 of the appeal
of the Final Order entered herein on December 8, 1998, and of all
prior rulings herein adverse to Plaintiff. The transcripts of
all proceedings prior to argument on entry of the Final Order
held December 4, 1998, already have been filed and are made a
part of the record. The transcript of oral argument on December
4, 1998, has been ordered by the Defendants and shall be filed
and made a part of the record upon receipt by Defendants.

J.S.C. CONCRETE CONSTRUCTION, INC.

Claude T. Cdmpton, Esquire
Its Counsel

Claude T. Combton, Esquire
Virginia State Bar #4643
9315 Grant Avenue
Manassas, Virginia 20110
Counsel for Plaintiff
(703) 361-2106
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing Notlice
was mailed, postage prepaid, to Robert K. Richardson, Esqufire,
Odin, Feldman & Pittleman, P.C., 9302 Lee Highway, Suite 1100,
Fairfax, Virginia 22031, counsel for First American Bank of
Virginia and for Commonwealth Abstract Corp., Trustee and Jphn F.
Carlton, Jr., Esquire, Assistant County Attorney, One Harrison
Street S.E., Fifth Flgor, P.O. Box 7000, Leesburg, Virginia
20177-7000 this 4 3“*Gay of December 1998.

VY 7%

Claude T/ Compton
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ATTORNEYS AT LAW

« 9302 LEE HIGHWAY

SUITE 1100

» FAIRFAX, VIRGINIA 22031

(703) 218-2100

VIRGINIA:
IN THE CIRCUIT COURT OF LOUDOUN COUNTY

J.S.C. CONCRETE CONSTRUCTION, INC.

Plaintiff

*
*
V. * Chancery 13715
DREWER DEVELOPMENT CORP., et al. *

Defendants

NOTICE OF FILING TRANSCRIPT
Take notice that the transcript of the hearing held before this Court for entry of
the Final Decree on December 4, 1998, was filed with the Clerk of the Circuit Court of
Loudoun County, Virginia, on this 19th day of January, 1999. The transcript of the
hearing before the Commissioner was filed with the Report of Commissioner and also is

made a part of the record herein.

FIRST AMERICAN BANK OF VIRGINIA
COMMONWEALTH ABSTRACT CORPORATION,
TRUSTEE

<7 L
Robert K. Richardson
Their Counsel

BY:

A .

Robert K. Richardson, Esquire 4\1
Virginia State Bar #13464 2 7
Counsel for First American Bank of . -3
Virginia and Commonwealth Abstract :; ,)
Corp., Trustee ST, w2
ODIN, FELDMAN & PITTLEMAN, P.C. "\- = “h

9302 Lee Highway, Suite 1100 2
Fairfax, Virginia 22031 ‘ .
(703) 218-2126
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SUITE 1100

| hereby certify that a true copy of the foregoing Notice of Filing Transcript
mailed, postage prepaid, to the following counsel this _2)¥4day of January, 1999

Claude C. Compton, Esqg.
Suite 200

9315 Grant Avenue
Manassas, Virginia 22110
Counsel for Plaintiff

John F. Carlton, Jr., Esq.

Assistant County Attorney

One Harrison Street S.E., Fifth Floor
P.O. Box 7000

Leesburg, Virginia 20177-7000

N:\DATA\CLIENT\0282419886 1\RKRPL022.
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10.

11.

ASSIGNMENTS OF ERROR
The trial court erred in finding that interest should be awarded from December 30, 1990.

The trial court erred in failing to exercise its discretion to deny recovery of pre-judgment
interest to JSC for any portion of the time in dispute due to its dilatory efforts in pursuing
its claims.

The trial court erred in failing to exercise its discretion to deny recovery of pre-judgment
interest for periods of time during which the case was dormant through no fault of the
First American Defendants and over which they had no control.

The trial court erred in failing to exercise its discretion to deny recovery of pre-judgment
interest for the ten months between the filing of the suit to enforce and the issuance of
service of process.

The trial court erred in failing to exercise its discretion to deny recovery of pre-judgment
interest to JSC for the period of three years of inactivity on its part after suit was filed.

The trial court erred in failing to exercise its discretion to deny pre-judgment interest for
the period of fourteen months during which the case was under advisement before the
Commissioner.

The trial court erred in failing to exercise its discretion to deny pre-judgment interest for
the eighteen months the case lay dormant after the letter opinion ruling on exceptions was
filed due to clerical error on the part of the trial court clerk in failing to inform counsel of
the issuance of a letter opinion despite their regular inquiry concerning the status of the
case.

The trial court erred in finding that there was no enforceable lien waiver.

The trial court erred in finding that the Contractor Base Agreement did not serve as the
contract for the work as described in each Work Order.

The trial court erred in finding that each Work Order constituted a separate contract
independent from the Contractor Base Agreement rather than that the two documents
together form the contract.

The trial court erred in finding that the lien waiver provision of the Contractor Base
Agreement does not control JSC’s mechanic’s lien rights.
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