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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE CITY OF ALEXANDRIA 

WILLIAlvl Y. AUSTIN, TRUSTEE OF THE 
JAMES M. DUNCAN, ill, LIVING TRUST 
(Declaration dated September 7, 1993) 

Complainant 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ChanceryNo.C.H 01 O:J..tf!j 

THE CITY OF ALEXANDRIA, VIRGINIA 
Serve: Ignacio Pessoa, Esquire, City Attorney 

301 King Street, ·Suite 1300 
Alexandria, Virginia 22314 

and 

ALEXANDRIA LIBRARY COMPANY 
Serve: Howard W. Smith, Esquire 

and 

200 South Fairfax Street 
Alexandria, Virginia 22314 

LOUISE FORST ALL, 
DOROTHY KOOPMAN, 
LELIA SAUNDERS-BAILEY, 
ELIZABETH PORTER SIBOLD, 
WILLIAM FRANCIS SMITH, 

*HOWARD W. SMITH and 
JOYCE WOODSON, 
comprising the Alexandria Library Board 
Serve: Howard W. Smith, Esquire 

and 

200 South Fairfax Street 
Alexandria, Virginia 22314 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE CITY OF ALEXANDRIA 

WILLIAM Y. AUSTIN, TRUSTEE OF THE 
JAMES M. DUNCAN, III, LIVING TRUST 
(Declaration dated September 7, 1993) · 

Complainant 

v. 

THE CITY OF ALEXAND~ VIRGINIA 
Serve: Ignacio Pessoa, Esquire, City Attorney 

301 King Street, Suite 1300 
Alexandria, Virginia 22314 

and 

ALEXANDRIA LffiRARY COMPANY 
Serve: Howard W. Smith, Esquire 

and 

200 South Fairfax Street 
Alexandria, Virginia 22314 

LOUISE FORST ALL, 
DOROTHY KOOPMAN, 
LELIA SAUNDERS-BAIT..EY, 
ELIZABETH PORTER SmOLD, 
WILLIAM FRANCIS SMITH, 
HOWARD W. SMITH and 
JOYCE WOODSON, 
comprising the Alexandria Library Board 
Serve: Howard W. Smith, Esquire 

and 

200 South Fairfax Street 
Alexandria, Virginia 22314 
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Chancery No. 



ST. PAUL OF THE DESERT EPISCOPAL CHURCH, ) 
a California not-for-profit Religious Entity acting through ) 
its Rector, Wardens and Vestrymen, ") 
125 West El Alameda ) 
Palm Springs, California 92262-5662 ) 

Serve: Secretary of the Commonwealtq of Virginia 
830 East Main Street, 14th Floor 
Richmond, Virginia 23219 

and 

GAMMA MU FOUNDATION 
8350 Greensboro Drive 
McLean, Virginia 221 02 

Serve: Any Officer 

and 

NATIONWIDE CH LLC 
c/o Ira Bloom 
2801 New Mexico Avenue, N.W., Suite 1221 
Washington, D. C. 20007 
Serve: Demetrius P. Voudouris, Esquire 

Registered Agent 
3106 Trenhom Drive 
Vienna, Virginia 22124 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

TO: THE HONORABLE JUDGES OF THE AFORESAID COURT 

BILL OF COMPLAINT 

COMES NOW, William Y. Austin in his capacity as Trustee of the James M. Duncan, Ill, 

Living Trust created by Declaration dated September 7, 1993, and amended by First Amendment 

to the James M. Duncan, ill, Living Trust, said Amendment dated June 30, 1994 ("Complainant"), 

and respectfully submits this Bill of Complaint seeking a declaratory judgment pursuant to Virginia 
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Code (1950, as amended)§ 8.01-184, declaring that title to certain property (the "Property") located 

in the City of Alexandria, Virginia, and more fully described in that certain deed recorded in Deed 

Book 1498 at Page 1240, among the land records ofthe City of Alexandria, Virginia, being Tax Map 

Nos. 107-11-000 and 107-10-500 on the. Tax Parcel Map of the City of Alexandria, Virginia, and 

commonly known as 200 North Henry Street and 1115 North Cameron Street, be declared to be 

vested in your Complainant; and/or a decree, pursuant to Virginia Code ( 1950, as amended) § 55-

153, removing any cloud on the title to the Property as vested in your Complainant. As grounds· for 

this request, your Complainant respectfully states as follows: 

The Living Trust 

1. The property is located entirely within the City of Alexandria, Virginia. 

2. On or about September 7, 1993, James M. Duncan, III ("Duncan") executed 

a certain Declaration of Trust creating and establishing the James M. Duncan, III, Living Trust (the 

"Living Trust"), naming himself as Trustee of the Living Trust. 

3. On or about the same day, September 7, 1993, Duncan also made, executed 

and delivered a certain Deed in Trust (the "First Trust Deed") conveying the Property from himself, 

individually, to himself as Trustee of the Living Trust. 

4. The First Trust Deed was recorded on June 15, 1994, in Deed Book 1498 at 

Page 1240 among the land records of the Ci~y of Alexandria, Virginia. A true, accurate and 

complete copy of the First Trust Deed and the recorder's receipt therefor is attached hereto as Exhibit 

"A". 

5. On or about June 30, 1994, Duncan executed a certain First Amendment to 

the James M. Duncan, Ill, Living Trust (the "Living Trust Amendment"). The Living Trust 
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Amendment, among other things, provided that, upon the death of Duncan or his resignation as the 

original Trustee of the Living Trust, Burke & Herbert Bank & Trust Company of Alexandria, 

Virginia, and William Y. Austin should succeed him, serving as Co-Trustees. 

6. On March 2, 2000, Duncan departed this life. 

7. On July 19, 2000, Burke & Herbert Bank & Trust Company declined the 

office of Successor Co-Trustee of the Living Trust. 

8. Your respectful Complainant has accepted anq succeeded to the office of 

Successor Trustee ofthe LiviiigTrust. This office was confiJ;111ed by order of the Superior Court of 

the State of California in and for the.County of Riverside in Case No. INPO 17168. A true, accurate 

and complete copy of the said Order is attached hereto as Exhibit "B". -

9. The Living Trust has never been revoked or tenninated. No amendments or 

modifications other than the Living Trust Amendment have been made. No grant or conveyance of 

the Property has been made by any trustee of the Living Trust subsequent to the First Trust Deed. 

The Unitrust 

10. On or about August 4, .1999, Duncan, acting in his individual capacity, 

executed a certain instrument styled as "The J.M. Duncan III Charitable Remainder Unitrust" (the 

"Unitrust"). In that August 4, 1999, document, Duncan named himself as Trustee of the Unitrust. 

11. On August 3, 1999, the day prior to creation of the Unitrust, Duncan, again 

acting in his individual capacity, executed a deed (the "Second Trust Deed"), purporting to convey 

the Property from himself individually to himself in his capacity as Trustee of the Unitrust. 

12. On October 20, 1999, Duncan, acting in his capacity as Trustee of the 

Unitrust, executed an agreement for the sale of the Property (the "Sales Contract") to Defendant 
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Nationwide CH LLC ("Nationwide"). 

The Controversy 

13. Nationwide asserts that the Sales Contract IS a valid and enforceable 

agreement, creating rights in Nationwide to acquire the Property. 

14. The Living Trust, in general tenns, upon the death of Duncan, provides a 

lifetime income benefit to William Y. Austin, in his individual capacity. Under the Living Trust, 

the remaining assets of the Living Trust, after the death of William Y. Austin, are to pass to the 

James M. Duncan, Jr., Library Foundation, a foundation to be fonned (the "Foundation"). The 

Foundation is to endow projects at the James M. Duncan, Jr., Library located in the City of 
/ 

/ 
Alexandria. 

J 

15. The Unitrust, provides, in general tenns, that upon the death of Duncan the 

assets of that Trust shall be distributed as follows: 

(1) 49% to the James M. Duncan, Jr., Library ("Library"), in 

Alexandria, Virginia; 

(2) 50% to Defendant St. Paul of the Desert Episcopal Church 

("Church"), of Palm Springs, California; and 

(3) 1% to Defendant Gamma Mu Foundation ("Gamma Mu"), 

8350 Greensboro Drive, McLean, Virginia, 22102. 

16. Defendant Library is owned by the Alexandria Library Company and operated 

by the Library Board of the City of Alexandria, "an independent board which oversees library 

services in the City". For convenience, the interests of the City of Alexandria, Virginia, a municipal 

corporation, the Alexandria Library Company and the Library Board of the City of Alexandria are 
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herein referred to collectively as "Defendant Library". 

17. On information and belief, some or all of Defendants Library, Church and 

Gamma Mu assert or may assert rights to the Property premised upon the instrument purporting to 

create the Unitrust and/or the Second Trust Deed. 

COUNT I 

Deelaratozy Judgment 

18. The existence of (i) the Sales Contract; (ii) the document purporting to create 

the Unittust; and (iii)"the Second Trust Deed and the assertion ·of rights by Defendants Nationwide, 

Library, Church and Ganuna Mu create an actual controversy between Complainant and each or all 

of these Defendants. 

19. Because the First Trust Deed, executed and delivered in September 1993, and 

recorded in July 1994, conveyed the Property from Duncan in his individual capacity to Duncan in 

his capacity as Trustee of the Living Trust, your respectful Complainant, as Successor Trustee of the 

Living Trust, is entitled to a declaratory judgment that he is vested with legal and equitable title to 

the Property and that none of the said Defendants hold any right, title or interest therein. 

COUNT II 

Decree to Remove Cloud on Title 

20. The existence of the Sales Contract and assertion of rights under the Sales 

Contract by Nationwide and the existence of the document purporting to create the Unitrust and the 

Second Trust Deed and the assertion of rights thereunder by Defendants Library, Church and 

Gamma Mu, each and all create a cloud upon your Complainant's title to the Property. 
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21. Because the First Trust Deed made and delivered on September 7, 1993, and 

recorded among the aforesaid City land records on July 19, 1994, conveyed title to the Property from 

Duncan in his individual capacity to Duncan in his capacity as Trustee ofthe Living Trust and the 

Living Trust has never been tenninated or revoked, your respectful Complainant, in his capacity as 

Successor Trustee of the Living Trust, is entitled to a decree removing the cloud on title created by 

the Second Trust Deed, the execution of the document purporting to create the Unitrust, the 

execution of the Sales Contract and the assertion ofrights under each or all of those documents. 

WHEREFORE, your respectful Complainant prays that this Court enter a declaratory 

judgment or, in the alternative, a decree removing the cloud on title establishing and setting out that 

your respectful Complainant in his capacity as Successor Trustee of the Liying Trust is vested with 

legal title to the Property and that the Defendants are entitled to no claim therein. Further, 

Complainant prays for such other and further relief as may in the circumstances be appropriate. 

Coun e for ainant 
Dingman Labowitz, P.C. 
526 King Street, Suite 209 
Alexandria, Virginia 22314 
Telephone (703) 519-0999 
Facsimile (703) 519-1511 

Respectfully Submitted, 

{,.Jt I~ ~~ fl;,tSt. Y! I ll'~ 1-u J tLL 
WILLI.M1 Y. AUSTIN, TRUSTEE OF THE ~ 
JAMES M. DUNCAN, III, LNING ~ ~ 
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DECLAM TION 

I, William Y. Austin, in my capacity as Successor Trustee of the James M. Duncan, III, Living 
Trust, hereby give oath, declare and affinn that I have read the foregoing Bill of Complaint and that 
the facts therein recited are true, accurate and complete to the best of my knowledge and belief. 

.. 

~.4(~ 
William Y. Austit/ 

STATE OF CALIFO~ 
CITY/COUNTY OF J<\\1 GfZ...'S J Dt ->to-wit: 

The foregoing Bill of Complaint was subscribed to, sworn to and acknowledged before me 
this otb~yof ;:f""AHuA=tU..t • 2001, by William Y. Austin. 

My commission expires: 9 /.;;>() /o d-

[Seal] 
~&=·· sHJRL:Y::o~o~ · ie NoCommtmon. 1194071 E 
2 tay Publlc- CallfanJa f 1 Rlvaslde County -

• 0 • ~~&!:iesAt.g2J.21J2 f •••••• 
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200 N. Henry Street· Tax II 10"1·11·000 
ll15 N. cameron St.· Tax II 107·10·500 

Jl.t;~ 
P§!D IN TRUST 

THIS DEED, made this 7th da.y of September, .J893, betwe~s 
M. DUNCAN, III, unmarried, Grantor, and~S M. PUNCAH. ttl, 
Tru•ttt under a certain intervlvos Trust Aqreement of even date 
herewith (known &a •TH!~ES M. DUNCAN, III LIVING TRUST• on Ule 
in the law offices of flmothy J. callahan, 8280 Greensboro Drive, 
Suite 730, McLean, Virqinia 22102), Grantee, provides: 

The said Grantor does hereby qrant and convey, with General 
warranty and Enqlish covenants of title, unto the said Grantee in 
Trust as aforesaid, all that certain parcel of real eatate lyinq in 
the City of Alexandria, Virqinia,·as more fully described below: 

BEGINNING at the northwest corner of Henry and cameron 
Street1 . thencq in a westerlay direction alonq the 
northerly line of cameron Street 246 feet 10 inches to 
the l\Ortheaat corner of cameron and Payette Streets, 
thence from said front back between parallel lines 176 • o -1 
feat 7 inches, the easterly line of said lot beinq the o g : 
westerly line of Henry Street and the westerly line of "g rt 

.. aaid .. lot beinq the easterly _line of .. Payette Street, ;-= := ; 
containinq 43,587 square feat. · · · • ·- ...... · ·---"G"'C"',..---•. -; •. 

. . e~~;• I 
MD BEllm the same property conveyed to the Grantor by ~ ;- g i 
Deed recorded in Dead Book 715 at Paqa 11'1 and by the : lA ... 1 
will of the lata Ruth Birch Deahl Duncan in Will Book 175 If' -1... 1 
at Pa;e 281 amon; the 1aid land records. • ~ ~ I 

~::.n ! The fore;oinq qrant and conveyance is· subject to all 
condltiona, restrictions, easements, ·riqhts of way, and deeds of 
trust duly of record and the deeds forminq the chain of title to 
the property conveyed. 

As set forth in section 55·17.1 of the COda of Virqinia, the 
trust created by this conveyance shall not fail, nor shall any use 
relatlnq to the &hove-described real estate be defeated because no 
beneficiaries are specified by niJila herein or because no duties are 
impose~upon the Trustee. 

The Grantor hereto aqreea, and this conveyance is made upon 
the express condition, that the Grantee shall have, and ia hereby 
qrantad, full power and authority, without the joinder of any 
per1on whatsoever, to sell, axch&nqe, lease, encumber, dedicate for 
public usa, or otherwise diapose of the property interest 
transferred above or any part thereof, at one time or frclll time to 
time, and no parson daalinq with the Grantee shall be required. to 
make further inquiry as to the riqht of the Grantee so to act, nor 

. . : 
Mftl 
Ill ..... 
::101'1 
a. 0 
I'I:C::I 
t-0 
• "' Ill •1ffP ...... 
<1:1. 
,.~. ,. 
"'"' NCfP 
W"O .,.II .. ..... ,. 

s: ... • 
g . 

---------··----------------- ----~------··- ... -.... 
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shAll such person be required as to the dhpo'' t tion of any 
proceeds. 

I • 

The Grantee shAll have no individual liability or obli;Atlcn 
whatsoever arisinq from his ownership, as Trustee, of the leqal 
titlu to said property, orvith respect to any act d.cne or contract 
r.ntered. into or ind.ebte4nesa incurred by his in dealinq with said 
property, or in othervise actin; as·Trustee, except only eo far as 
aaid trust property and any trust funds in the actual possession of 
the Grantee shall be applicable. to the paYI!Ient and d.ischarqe 
thereof. 

Such Trust Aqreelllellt currently further provides that in the 
event of the death of the oriqiaal TrUstee, she shall assume the 
office of TrUstee. 

In accordance with the Trust Aqreament, the Grantor reserves 
the rivht in bis lifetiJI\e to iubatitute Trustees, which he shall d.o 

· by filinq a dee4 of appointment or substitution amon; the sai4 lan4 
recorda. 

AnY revocation of the Trust Aqreement by the Grantor shAll not 
be effective as to the property herein conveyed unless he execute 
a daa4, duly recorde4, evidencin; such revocation and reversion of 
title. · · 

Thera is no condderatiOil pasainq bands in this conveyance 
which is ma4e pursuant to a revcc:able intervivoa trust in which tbe 
Grantor 1a Grantor an4 sole beneficia'Y ct: such trust 4uri~~q bis 
lifetime and, as sucb, this conveyance is inten4e4 to be exempt 
fr~ state and local recordation taxes pursuant to section 58.1· 
811 (12) of the 1950 Code of Virvinia, as amen4e4. No examination 
of title has been made in connection with this dead. 

IN WITHZSS WK!RIOP, tbe said JAMES M. DUNCAN, III, Grantor, 
and JAMES x. DtJNCAN, III, trustee, as in4ica.tinq acceptance of this 
dae4 an4 ita term~, has hereunto set his han4 an4 seal as of the 
4ata as first written. ~-

-~-.~k. +-<dtjSW.l 
S H. DUNCAN, III 

Grantor 
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S'l'A'l'E OP VIRGINIA 

OOUNrY OP FAIKPAX, to·witl 

'fba undaraiqnad, a NOtary PUblic in and for the. aforaaaid 
County and State, vhoaa camduion expires 1·1'·'' , 
doaa baraby certify that JAKES M. DUNCAH, III, individually and aa 

· 'frUataa, vhoae name ia ai9Dad to the 'fo'L'ac;oinq Dead in 'l'ruat, baa 
personally acJcnovledqed the aame before ma in fft'/ jurisdiction 
aforesaid. 

Given under ~ band and aaal tbia ~ day of $1rk~ 
1993. 

•• ~ ... -···--··-.. - 0 .. 
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James E. Reynolds, Esq. ( 40558) 
REYNOLDS PRICE CASAS & RILEY LLP 

2 5150 El Camino Real, Suite C-21 ' 
Los Altos, CA 94022-1527 

3 Telephone: {650) 960-3400 
Fax: (650) 960-0666 

4 
Attorney for Petitioner, 

5 William Y. Austin 

6 

"7 

LSG[b~[Q) 
SUPEr11C:•R tX:URT OF CALIFORNIA 

COUNTY OF RIVE?.SIOE 

SE? 2 G 2000 

G.PRADER 

8 

9 

10 

11 

12 

13 

14 

15 

16 

IN THE SUPERIOR COURT OF mE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF RIVERSIDE 

In re: . . . 
TRUST ESTATE OF JAMES M. DUNCAN, ~ 

Decedent. 

i 

Case No. INP 017168 

SECOND AMENDED ORDER 
CONFIRMING THE REAL PROPERTY 
PARCELS ARE TRUST ASSETS 
[Probate Code § 17200] 

Date: September 18, 2000 
Time: 8:45 a.m. 
Dept: 3S 

17 This proceeding for instructions regarding the James M. Duncan, ~ Living Trust, 

18 submitted on the verified Petition of William Y. ·Austin, successor trustee, came on regularly for 

19 hearing on September 18,2000, before this court. Petitioner appeared by counsel, James E. 

20 Reynolds, Esq. 

21 On proof made to the satisfaction of the court, the Petition ought to be granted. 

22 IT IS THEREFORE ORDERED as follows: 

23 1. That notice of this hearing for the Petition on Instructions was duly given as 

24 required by law. 

25 2. That the following described real property is included in and herewith confinned as 

26 being titled in the James M Duncan, III, Living Trust dated September 7, 1993, as amended by 
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1 the First Amendment to the James M. Duncan Living Trust, said Amendment dated June 30, 

2 1994: 

3 a. Three quarters (75%) interest in 1552 East Twin Palms Drive, Palm Springs, 
California; Assessor's Parcel No. 511-024-002 and descn'bed as: 

4 

5 

6 

7 

8 

9 

10 

l I 

[2 

L3 

The real property located in the City of Palm Springs, County of 
Riverside, Parcel 1: Unit 2 as shown upon the condominium plan 
recorded June 25, 1979 as Instrument No. 131606 of Official 
Records ofRiverside County, California. Parcel2: An undivided 
l/4th interest in and to Lot 3 of Tract No. 7639, in the City of Palm 
Springs, County ofRiverside, State of California, as shown by map 
on file in Book 89 Pages 99 and 100 ofMaps, records of Riverside 
County, California; Excepting therefrom Units 1 through 4 as 
shown upon the condominium plan recorded June 25, 1979 as 
Instrument No. 131606 of official records ofRiverside County, 
California. 

. 
b. 859 Camino Condor, Palm Springs, California; Assessor's Parcel No. 507-492-903 and 

described as: 

The real property located in the City of Palm Springs, County ofRiverside, Lot 49 
of Tract No. 10736 as per map recorded in Book 96 Pages 90 ofMaps ofRecord, 
the office ofthe County Recorder of said County. 

l4 3. That William Y. Austin is confirmed as the sole successor trustee of the James M. Duncan, III, 
Living Trust dated September 7, 1993, as amended by the First Amendment to said Trust dated 

IS June 30, 1994. 

16 

17 
Dated: Sept. ;1 p . 2000 

18 

19 

20 

21 

22 

23 

24 

25 

26 

RANDALL D. WH1'Te 

JUDGE OF TIIE SUPERIOR COURT 

? 
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VIRGThTIA: 

IN THE CIRCUIT COURT OF THE CITY OF ALEXANDRIA 

Wll..LIAM Y. AUSTIN, TRUSTEE OF THE 
JAMES M. DUNCAN, m, LIVING TRUST 
(Declaration dated September 7, 1993) 

Complainant, 

v. 

THE CITY OF ALEXANDRIA, et al., 

Defendants. 

In Chancery No. CH01 0249 

------~-----------------------------------------------------------------------------------------------------

THE CITY OF ALEXANDRIA, VIRGINIA, 

and 

ALEXANDRJA LIBRARY CO:MP ANY, 

and 

LOUISE FORST ALL, 
DOROTHY KOOPMAN, 
LELIA SAUNDERS-BAILEY, 
ELIZABETH PORTER SffiOLD, 
Wll.LIAM FRANCIS SMITH, 
HOWARD W. S'MITH and 
JOYCE WOODSON 
(Comprising the Alexandria Library Board), 

Defendants and Cross-Complainants, 

v. 

WILLIAM Y. AUSTIN, TRUSTEE OF THE 
JAMES M. DUNCAN, ill, LIVING TRUST 
(Declaration dated September 7, 1993), 

Complainant and Cross-Defendant. 
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TO: THE HONORABLE JUDGES OF SAID COURT: 

CROSS·BILL OF COl\tiPLAINT 

COME NOW The City of Alexandria, Virginia; Alexandria Library Company; 

' 
and Louise Forstall, Dorothy Koopman, Lelia Saunders·Bailey, Elizabeth Porter Sibold, 

William Francis Smith, Howard W. Smith and Joyce· Woodson (comprising the 

Alexandria Library Board), and for their Cross·Bill of Complaint against William Y. 

Austin, Trustee, respectfully represent as follows: 

1. William Y. Austin, Trustee, asserts that he is Trustee of the James M. 

Duncan, III, Living Trust 'created by Declaration dated September 7, 1993, and amended 

by First Amendment to the James M. Duncan, ill, Living Trust, said Amendment being 

dated June 30, 1994. He is hereafter referred to as the Cross· Defendant. 

2. The City of Alexandria, Virginia, a municipal corporation; Alexandria 

Library Company, and the Alexandria Library Board (which is comprised of Louise 

Forstall, Dorothy Koopman, Lelia Saunders·Bailey, Elizabeth Porter Sibold, William 

Francis Smith, Howard W. Smith and Joyce Woodson) are hereafter referred to as Cross· 

· Complainants. The Cross·Complainants claim an interest in certain real property and the 

proceeds of sale of such property which is adverse to the interest of the Cross· Defendant. 

3. The property at issue is located in the City of Alexandria, Virginia, and is 

described in a certain deed recorded in Deed Book 1498 at Page 1240, among the land 

records of the City of Alexandria, Virginia, being Tax Map Nos. 107-11-000 and 107-10-

500 on the Tax Parcel Map of the City of Alexandria, Virginia, and commonly known as 

200 North Henry Street and 1115 North Cameron Street. 
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The Living Trust 

4. On or about September 7, 1993, James M. Duncan, ill ("Duncan") 

executed a certain Declaration of Trust creating and establishing the James M. Duncan, 

ill, Living Trust (the "Living Trust"), naming himself as Trustee and Beneficiary of the 
. 

Living Trust. A true copy of the Living Trust is attached hereto as Exhibit 1 and is 

incorporated herein by this reference. 

5. On or about the same day, September 7, 1993, Duncan also made, 

executed and delivered a certain Deed in Trust (the "First Trust Deed") conveying the 

Property to himself as Trustee of the Living Trust. 

6. The First Trust Deed was recorded on June 15, 1994, in Deed Book 1498 

at Page 1240 among the land records of the City of Alexandria, Virginia. 

7. On or about June 30, 1994, Duncan executed a certain First Amendment to 

the James M. Duncan, ill, Living Trust (the "Living Trust ~endment"). The Living 

Trust Amendment, among other things, provided that, upon the death of Duncan or his 

resignation as the original Trustee of the Living Trust, Burke & Herbert Bank & Trust 

Company of Alexandria, Virginia, and William Y. Austin should succeed him, serving as 

Co-Trustees. If Burke & Herbert did not serve, "another professional Bank and Trust 

Company shall serve." There is no provision for authorizing William Y. Austin to serve 

or act alone. 

8. On March 2, 2000, Duncan departed this life. 

9. On July 19, 2000, Burke & Herbert Bank & Trust Company declined the 

office of Successor Co-Trustee of the Living Trust. 
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10. The Cross-Defendant claims to have succeeded to the office of the 

Successor Trustee of the Living Trust. No professional Bank and Trust Company has 

been appointed to serve with him as co-trustee. 

The Unitrust 

11. On or about August 4, 1999, Duncan, executed a certain instrument styled 

as "The J.M. Duncan ill Charitable Remainder Unitrust" (the "Unitrust"). In that August 

4, 1999, document, Duncan named himself as Trustee and a benefiiary of the Unitrust A 

true copy of the Unitrust Agreement is attached hereto as Exhibit 2 and is incorporated 

herein by this reference. 

12. At the time he executed the Unitrust Agreement, Duncan was Settlor, 

Trustee and Beneficiary of the Living Trust. 

13. On or about August 3, 1999, Duncan executed a deed (the "Second Trust 

Deed"), conveying the subject real property to James M. Duncan, ill, as Trustee of the 

Unitrust. 

14. At the time he executed the Second Trust Deed, Duncan was Settlor, 

Trustee and Beneficiary of the Living Trust. 

15. On October 20, 1999, Duncan executed an agreement for the sale of the 

subject property (the "Sales Contract") to Nationwide CH LLC. 

16. At this time he executed the Sales Contract, James M. Duncan, m, was 

Donor, Trustee and Beneficiary of the Unitrust, as well as Settlor, Trustee and 

Beneficiary of the Living Trust to the extent such Living Trust was still operative. 
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The Controversy 

17. Cross-Complainants assert that the Unitrust and the Second Trust Deed 

are the controlling documents, with respect to the subject real property, that the Sales 

Contract is a valid and enforceable agreement, and that Cross-Complainants have a right 

to a portion of the proceeds of sale under the provisions of the Unitrust. 

18. The Living Trust, in general tenns, upon the death of Duncan, provides a 

lifetime income benefit to William Y. Austin, in his individual capacity. Under the 

Living Trust, the remaining assets of the Living Trust, after the death of William Y. 

Austin, are to pass to the James M. Duncan, Jr., Library Foundation, a foundation to be 

formed (the "Foundation"). The Foundation is to endow projects at the James M. 

Duncan, Jr., Library located in the City of Alexandria. 

19. The Unitrust, provides, in general terms,.that upon the death of Duncan 

the assets of that Trust shall be distributed as follows: 

(1) 49% to the James M. Duncan, Jr., Library ("Library"), in 

Alexandria, Virginia; 

(2) 50% to Defendant St. Paul of the Desert Episcopal Church 

("Church"), ofPalm Springs, California; and 

(3) 1% to Defendant Gamma Mu Foundation ("Gamma Mu"), 8350 

Greensboro Drive, McLean, Virginia 22102. 

20. The James M. Duncan, Jr. Library is owned by the Alexandria Library 

Company and operated by the Library Board of the City of Alexandria, "an independent 

board which oversees library services in the City . ., The interests of the City of 

Alexandria, Virginia, a municipal corporation, the Alexandria Library Company and the 
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Library Board of the City of Alexandria lie in receiving 49% of the assets of the Unitrust 

for the James M. Duncan, Jr. Library. 

21. The subject real property constitutes the only known asset of the Unitrust. 

COUNT I 

Declaratory Judgment 

22. The existence of (i) the Sales Contract; (ii) the document creating the 

Unitrust; and (iii) the Second Trust Deed and the assertion of rights by Cross­

Complainants create an actual controversy between Cross-Complainants and Cross­

Defendant. 

23. The Living Trust, by its own terms, was revocable in whole or irt part, and 

Duncan could withdraw property from the trust in any amount at any time under the 

terms of Article 3 of the Living Trust. 

24. At all relevant times, the Living Trust was merely an alter ego of James 

M. Duncan, m. 

25. At all relevant times, James M. Duncan, m, united within himself all 

capacities necessary to complete fee simple ownership and transfer of subject property. 

26. By his execution of the Unitrust Agreement and the· Second Trust Deed, 

James M. Duncan, m, effectively exercised his power under Article 3 of the Living Trust 

to amend or revoke the Living Trust and to withdraw the subject property from the 

Living Trust and transfer it to the Unitrust,. 

27. There is no provision of the Living Trust as amended which gives William 

Y. Austin the power to act alone as Trustee without an institutional co-trustee being 

appointed to serve with him. 
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28. Northern Trust Bank of California, N.A., named as successor trustee of the 

Unitrust, has declined to accept appointment as successor trustee, and there is presently 

no trustee serving the Unitrust. 

WHEREFORE, the Cross-Complainants pray this Honorable Court for entry of a 

declaratory judgment or decree under Section 8.01-184 of the Code ofVirginia (1950) as 

amended declaring that William Y. Austin cannot validly represent the interests of the 

Living Trust as sole. trustee and that an institutional co-trustee must be appointed to serve 

with him; that the execution of the Unitrust Agreement and the Second Trust Deed 

operated to remove the subject real property from the Living Trust and to transfer it to the 

Unitrust and effectively amended or revoked the Living Trust as to the subject real 

property; that the Sales Contract is valid and enforceable; that Cross-Complainants are 

entitled to receive 49% of the proceeds of the sale of the subject real property upon 

settlement of said sale; that the Court appoint a Trustee to act on behalf of the Unitrust to 

complete the terms of the Sales Contract, to distribute the proceeds of sale as provided by 

the Unitrust, and to carry out the other terms of the Unitrust; that the Unitrust Agreement 

and the Second Trust Deed be declared valid, enforceable and the controlling documents 

concerning the ownership of the subject real proper:t}' and the right to transfer and convey 

the same; and that they have such other further and general relief as equity as the nature 

of the case may require. 

Respectfully submitted, 

THE CITY OF ALEXANDRIA, VIRGINIA; 
ALEXANDRIA LIBRARY COMPANY; 

LOUISE FORST ALL, 
DOROTHY KOOPMAN, 
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LELIA SANDERS-BAILEY 
ELIZABETH PORTER SIBOLD, 

WILLIAM FRANCIS S:MITH, 
HOWARD W. SMITH 
JOYCE WOODSON 

(Comprising the Alexandria Library Board) 

By Counsel 

D. B an Costello, VSB 5123 
813 Old Keene Mill Road, Suite A-210 

ringfield, Virg4tia 22152-1843 
(703) 644-9200 Telephone 
(703) 644-9400 Facsimile 

CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing was mailed to Peter A. Dingman 
and Elizabeth G. Engle, Dingman Labowitz, P.C., Counsel for Complainant, 526 King 
Street, Suite 209, St. Paul of the Desert Episcopal Church, 125 West El Almeda, Palm 
Springs, California 92262-5662, Gamma Mu Foundation, 8350 Greensboro Drive, 
McLean, Virginia 22102, Nationwide CH LLC c/o Ira Bloom 2801 New Mexico Avenue, 
N.W., Suite 1221, Washington, D.C. 7 d c/o Deme · . Voudouris, Esq., 
Registered Agent, 3106 Trenho rive, Vienn v· . . 22 , Defendants, this 13th 
day of March, 2001. 
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I; 1\ THE JAMES M. DUNCAN, ill LIVING TRUST t. \,. • I 
• ....... I' •.• ··, .. ,· .. 

.. . l.i 
I·__.... 

I, JAMES M. DUNCAN, m, of Riverside County, California, make thif· --· 

Declaration of Trust dated September 7, 1993, with myself as the initial Trustee ("my 

Trustee"). References in this docwnent to "my Trustee" shall refer to myself, as the initial 

Trustee or to the successor TruStee(s), as the context requires. All references to "my 

Trust" or "trust," unless otherwise Stated, shall refer to this Living Trust and the trusts 

created in it. Notwithstanding anything in my Trust to the contrary, when I~ serving 

as a Trustee under my Trust, I. may act for and conduct business on behalf of my Trust 

as Trustee without the consent of any other Trustee. 

ARTICLE 1 

CREATION AND DISPOSITION OF TRUST 

1.1 Creation of Trust. I have initially funded my trust with the .sum of Ten 

Dollars. I may transfer additional assets to my Trustee, either during my lifetime or by 

my will or by other means. Such additional assets shall be listed, for convenience, on the 

attached schedule. My Trustee shall hold, invest and distribute all assets received in trust . . 

under the tenns of this Agreement. For ~eference, all assets transferred to this trust shall 

be referred to as the "Trust Estate." 
' 

1.2 The Name of My Trust. For convenience, my trust shall be known as: THE 

JA.NfES M. DUNCAN, III LIVING TRUST, dated September 7, 1993. For purpose~ of 

beneficiary designations and transfers directly to my trust, my trust shall be referred to as: 

JAMB~ M. DUNCAN, Ill, original Trustee, or his successors in trust, under TIIE JAMES 
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M. DUNCAN, III LIVING TRUST, dated September 7, 1993, including any amendments 

thereto. 

ARTICLE 2 

PROVISIONS FOR ME DURING MY LIFETIME 

2.1 General Management. The Trustee shall hold, manage, invest, and reinvest 

the Trust Estate {if any requires _such management and investment) and shall collect the 

income, if any, therefrom and shall dispose of the net income and principal as follows: 

2.1.1 During my lifetime, the Trustee shall pay to me or apply for my 

benefit all the net income from this trust. 

2.1.2 During my lifetime the Trustee may pay to me or apply for my 

benefit such sums from the principal of this trust as in its sole discretion shall be 

necessary or advisable from time to time for my medical care, comfortable maintenance, 

and welfare, taking into consideration to the extent the Trustee deems advisable, any other 

income or resources of mine known to the Trustee. 

· 2.1.3 I shall have no power to direct the Trustee to make gifts of principal 

or income from the Trust to a third party. Any gift made directly by the.Tnmee to a third 

party in violation of this provision shall be construed as a distribution made directly to 

me, and then a gift from me to such third party. ' 

2.2 Durin2 mv Disabilitv. During any period of time when I am disabled, my 

Trustee shall apply the trust property, including its mcome, exclusively for my benefit and 

for my valid obligations by observing the following procedural guidelines: 

2 
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2.2.1 My Trustee shall provide as much of the principal and net income 

of my trust as is necessary or advisable, in its sole and absolute discretion, for my health, 

support, maintenance, and general welfare, and for the payment of any of my valid 

obligations as confirmed by my Trustee. 

2.2.2 My Trustee shall provide as much of the principal and net income 

of my trust as my Trustee deems advisable for the payment of insurance premiums on 

policies owned by me, either directly or beneficially, or my trust. 

2.2.3 I shall be deemed disabled during any period when, in the opinion 

of two licensed physicians, I am incapacitated or disabled because of illness, age~ or any 

other cause which results in my inability to effectively manage my property or fmancial 

affairs. 

2.2.4 Any net income which is not distributed annually under this Article 

shall be accumulated and added to principal. 

ARTICLE 3 

MY RIGHTS TO AMEND OR REVOKE TRUST 

3.1 By signed instruments delivered .to the Trustee during my lifetime, I may: 

(I) withdraw property from this ~ in any amount and at any ~e upon giving 

reasonable notice in writing to the Trustee; (2) add other property to the trust; (3) change 

the beneficiaries, their respective shares and the plan of distribution; ( 4) amend this 

Declaration of Trust in any other respect; (5) revoke. this trust in its entirety or any 

provisions therein; provided, however, the duties or responsibilities of the Trustee shall 

3 
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not be enlarged without the Trustee's consent nor without satisfactory adjustment of the 

Trustee's compensation. 

.ARTICLE 4 

ADMINISTRATION OF MY TRUST UPON MY DEATH 

4.1 Pavment of Expenses, Claims, and Taxes. Upon my death, my Trustee is 

authorized, but not directed, to pay the following: expenses of my last illness, funeral, 

and burial, including memorials of all types and memorial services of such kind as my 

Trustee in its sole discretion shall approve; legally enforceable claims against me or my 
. . 

estate; expenses with regard to the administration of my estate; and Federal estate tax, 

applicable state inheritance or estate taxes, or any other taxes occasioned by my death. 
• 

4.1.1 The payments authorized under this Article are discretionazy, and no 

claims or right to payment by third parties may be enforced against my trust by virtue of 

such discretionary authority. 

4.1.2 My Trustee shall be indemnified from the trust property for any 

damages sustained by my Trustee as a result of its exercising, in good faith, the authority 

granted it under this Article. 

4.2 Coordination with My Personal Reoresentative. This Article shall be utilized 

to help facilitate the coordination between the personal representative. of my probate estate 

and my .Trustee with respect to any of my property ~wned outside of my trust at my 

death. 

4 
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42.1 Authorized Pavments. My Trustee, in its sole and absolute discretion, 

may elect to pay the payrrients authorized under this Article either directly to the 

appropriate persons or institutions or to my personal representative of my probate estate. 

My Trustee may rely upon the written statements of my personal representative as to all 

material facts relating to these payments; my Trustee shall not have any duty to see to the 

application of such payments. 

42.2 Purchase of Assets and Loans. My Trustee is authorized to purchase 

and retain in the fonn received, as an addition to my trust, any property which is apart of 

my probate estate. In addition, ·my Trustee may make loans, with or without sec~ty, to 

my probate estate. My Trustee shall not be liable for any loss suffered by my trust as a 

result of the exercise of the powers granted in this paragraph. 

4.2.3 Distributions· from My Personal Reoresentative. My Trustee is 

authorized to accept distnoutions from my personal representative of my probate estate 

· . without audit and my Trustee shall be under no obligation to examine the records or 

accounts of my personal representative. 

4.3 Apportionment. All expenses and claims and all estate, inheritance, and death . . . 

taxes, excluding any generation-skipping transfer tax, resulting from my death shall be 

paid without apportionment and without reimbw-sement from ·any .person, except as 

otherwise specifically provided in this trust. 
. . 

4.3.1 PropertY Passing Outside Mv Trust. Notwithstanding anything to the 

contrary in my trust, estate, inheritance, and death taxes assessed with regard to property 

. s 
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passing outside of my trust or outside of my probate estate, but included in my gross 

estate for federal estate tax purposes, shall be chargeable against the persons receiving 

such property. 

4.4 My Trustee's Authoritv to Make Tax Elections. My Trustee may exercise any 

available elections with regard to state or federal income, inheritance; estate succession, 

or gift tax law. 

ARTICLE 5 

TANGmLE PERSONAL PROPERTY 
. 

5.1 Tan2ible personal propertv. Upon my death, I give all tangible personal 

property owned by the Trust to LEON ARNOLD DUNCAN, if he survives me. If he 

does not survive me, I give all tangible personal property owned by the Trust to my 

cousin, HARRIET F. FELLOWS, if she survives me. 

5.2 Memorandum. I request that the recipients of my tangible personal property 

honor any memorandum I may leave as to distribution of specific items. 

ARTICLE 6 

THE CHARITABLE REMAINDER TRUST 

Upon my death the Trustee shall divide the net assets of the ~rust Estate into 

' separate accounts or trusts, one for each of MARIE R. MALONE, CARL A. 

RUTHSTROM, and WILLIAM Y. AUSTIN, who are living at the time of my death. If 

one of these has predeceased me, the entire Trust Estate shall be allocated to the survivors. 

6 
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If two of those have predeceased me, one-third shall be allocated to the survivor, and the 

balance shall be held and distributed pursuant to Paragraph 6.13. My Trustee shall 

manage each such Trust as a Charitable Remainder Trust, each referred to separately in 

this Article as "the Trust." For convenience, each Trust may be called, for example, the 

Marie R. Malone Charitable Trust. For convenience, references in this Trust to the 

"Income Beneficiary" shall refer to each of MARIE R. MALONE, CARL A. 

RUTHSTROM, and WILLIAM Y. AUSTIN, as to their Trust. Each Trust shall be 

managed separately, and each shalr be administered and distributed as follows: 

6.1 The Trustee shall.hoid, manage, invest and reinvest the assets, collect the rents, 

income, interest and dividends therefrom, and pay over ~o the Income Beneficiary or apply 

for bis use and benefit, for and during the term of his life an amount (the "unitrust 

amount") equal to FIVE (5%) percent of the net fair market value of the Trust assets 

determined annually by the Trustee as of the first business day of each taxable year of the 

Trust. The unitrust amount shall be paid in equal quarterly installments from income and, 

to the extent that inc.ome is not sufficient, from principal. Ally income of the Trust for 

a taxable year in excess of the unitrust amount shall be added to the principal. 

6.2 Upon the death of the Income Beneficiary, the Trust sball terminate and my 

Trustee shall distribute all of the then principal and income of the Trust, other than any 

amount due the Income Beneficiary, to the charities listed in paragraph· 6.13. If any 

charity is not an organization described in Sections 170(c), 2055(a), 2522(a) or (b) and 

170(b)(l)(A) of the Internal Revenue Code of 1986 (the "Code") at the time when any 

7 
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principal and income to such organization or organizations then described in Sections 

170(c), 2055(a), 2522(a) or (b) and 170(b)(l)(A) of the Code, contributions to which are 

deductible for income, gift and estate tax purposes at such time, as my Trustee in its sole 

and absolute discretion, shall selec~ which are most similar in purpose to the disqualified 

charity I have specifically named. 

6.3 No amount other than the unitrust amount shall be paid to the Incom~ 

Beneficiary. 

6.4 If the net fair market value of the Trust assets is incorrectly determined by my 

Trustee for any taxable year, tlien within a reasonable period after the fmal determination 

of the correct value, my Trustee shall pay to the Income Beneficiary in the case of 

undervaluation or shall receive from the Income Beneficiary in the case of an overvalu-

ation an amount equal to the difference between the unitrust amount properly payable and 

the unitrust amount actually paid. 

6.5 In determining the unitrust amount, my Trustee shall prorate the same, on a 

daily basis, for a short taxable year and for the period the Income Beneficiary lives in the 

taxable year of his death, in accordance with tlle applicable provisions of the Regulatio~ 

issued under the Code. 

6.6 Nothing in this instrument shall be construed to restrict my Trustee from 
; 

investing the Trust assets in a manner which could result in the annual realization of a 

reasonable amount of income or gain from the sale or disposition of Trust assets. 

8 
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6. 7 The obligation to pay the unitrust amount shall commence with the date of my 

death, but payment of the unitrust amount may be deferred from the date of my death to 

the end of the taxable year of the Trust in which occurs the complete funding of the Trust. 

Within a reasonable time after the .occurrence of such event, my Trustees shall pay the 

amount determined under the method descnoe in Section 1.664-l(a)(S)(ii) of the United 

States Treasury Regulations less the sum of any amounts previously distributed and 

interest thereon computed at six (6%) percent a year, compounded annually, from the date 

of distribution to the occurrence of such event. 

6.8 If any additionai contributions are made to the Trust after the initial 

contribution in Trust, the unitrust amount for the taxable year in which the assets are 

added to the Trust shall be FIVE (5%) percent of the swn of (a) the net fair market value 

of Trust assets (excluding the assets so added and any income from, or appreciation on, 

such assets) and (b) that proportion of the value of the assets so added that was excluded 

under (a) which the number of days in the period which begins with the date of 

contribution and ends with the earlier of the last day of the taxable year or the Income 

Beneficiary's death bears to the number of days in the period which begins on the first 

day of such taxable year and ends with the earlier of the last day in such taxable year or 

the Income Beneficiary's death. In the case where there is no valuation date after the time 

of contribution, the assets so added shall be valued at the time of contribution. 

6.9 Except for the payment of the unitrust amount to the Income Beneficiary; my 

Trustee is prohibited from engaging in any act of self-deali:ug as defined in Section 
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494l(d) of the Code, from retaining any excess business holdings as defmed in Section 

4943(c) of the Code which would subject the Trust to tax under Section 4943 of the Code, 

from making any investments which would subject the Trust to tax under Section 4944 

of the Code, and from making any taxable expenditures as defined in Section 4945( d) of 

the Code. My Trustee shall make distributions at such times in such manner as not to 

subject the Trust to tax under Section 4942 of the Code. ·. 

6.1 0 Any other provisions of this Trust to the contrary notwithstanding, the unitrust 

amount, shall not be re~uced by any expenses of the Trust including, but not limited to, 

Trustee's conunissions. 

6.11 As used in this Article, the term "the net fair market value" of the Trust shall 

mean its net fair market value as that tenn is used in Section 664( d)(2) of the Code. All 

sections of the Code referred to in this Article shall be deemed to include future 

amendments to such sections as well as corresponding provisions of fUture Internal 

Revenue laws. 

6.12 It is my intention that the·Trusts created by· this Article shall qualify for a 

charitable remainder deduction for Federal e~te tax purposes. Accordingly~ I direct that 

the provisions of this Trust be construed in accordance with this intention and I further 

direct that none of the powers granted to my Trustee shall be exercis~d in such a manner 

as to disqualify the Trust from such deduction. 

6.13 The Charities. All references in this Declaration of Trust to the "charities," 

and the sole recipient of the remainder of The Charitable Remainder Trust(s), shall be 
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THE JAMES M. DUNCAN, JR., LIBRARY FOUNDATION (the "Foundation"), which 

shall be created, managed, and distributed as follows. The Trust~e of my Trust shall 

manage the assets thereof and shall distribute such sums from the income and the 

principal, in amounts to be determined from time to time in the discretion of my Trustee, 

for the purpose of providing to the James M. Duncan, Jr., Library, in Alexandria, Virginia, 

funding for any pf a broad selection of EDUCATIONAL benefits as determined by my 

Trustee, including but not limited to the development and presentation of courses and 

educational programs not available in the public school system, and the purchase of 

equipment for these courses and for textbooks not included in the general purchasing 

program. My Trustee is directed to distribute funds only for uses which are over and 

above what the City of Alexandria provides for its other libraries. My Trustee shall 

distribute each year enough funds, and shall take such other actions, so as to comply with . 
the requirements of the Code and the Regulations thereunder for tax-exempt organizations. 

A further condition of distribution of funds is that the library be continuously named the 

James M. Duncan, ir., Library, and that the name be prominently displayed. 

. ARTICLE 7 

POWER OF TRUSTEE TO RESIGN 

Any Trustee may resign this trusteeship during my lifetime by ~g me thirty (30) 
• 

days' notice in writing delivered to me in person or mailed to my last known address, the 

resignation to become effective as ·hereinafter provided. Upon receipt of such notice I 

shall appoint a successor Trustee. Upon the failure of the successor Trustee to accept the 
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trust within thirty (30) days from the time notice was delivered in person or mailed to me, 

the Trustee may resign to the court having jtuisdiction over this Trust, which court may, 

if it deems advisable, accept_ the resignation and appoint a successor Trustee. Upon the 

appointment o~ and acceptance by a successor Trustee, the original Trustee shall pay over, · 

deliver, assign, transfer, or convey to such successor Trustee the trust property and make 

a full and proper accounting to me, whereupon his resignation shall become effective. 

The substitute or success<:>r Trustee upon acceptance of this Trust and the Trust property 

shall succeed to and possess an the rights, powers, and duties, authority, and responsibility 

conferred upon the Trustee originally named herein. 

ARTICLE 8 

SUBSTITUTE OR SUCCESSOR TRUSTEES 

8.1 Successor Trustee. Upon the death or resignation of myself as the original 

Trustee, unless other provisions shall be made by me,·the first successor Trustee shall be 

BURKE & HERBERT BANK & TRUST COMPANY of Alexandria, Virginia. 

Upon or after my death or disability, a replacement successor Trustee, limited to 

a bank or trust company or an attorney at law, may be appointed by a majority of MARIE 

R. MALONE, CARL A. RUTHSTROM, and WILLIAM Y. AUSTIN or the survivors of 

them or, if another successor Trustee is needed and if they fail to act,·by the court having 
' 

jurisdiction over this Trust. The appointment of a successor Trustee or Co-Trustee shall 

be effective upon acceptance of fiduciary duties by the successor Trustee, at which time 

all references herein to "my Trustee" shall refer to the successor Trustee. 
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8.2 Appointing a Co-Trustee. Any sole Trustee may in his or her discretion 

appoint a Co-Trustee. Any successor Trustee shall be deemed to be in office and entitled 

to act upon delivery of its written acceptance of this Trust to an acting Trustee, or if none, 

to at least one beneficiary. Any Co-Trustee may delegate his or her powers in writing to 

the other Trustee for a period not to exceed one year, may reyoke that designation, and 

may successively renew it Any su~cessor Trustee shall have all the powers, immunities 

and discretions given to the original Trustee. 

8.3 Actions of Predecessor. No Trustee serving under this Agreement, viho has 

been appointed by me, shall be "responsible for or required to inquire into any fi:duciary 

actions occurring before such Trustee's appointment. 

8.4 Accountings. My Trustee shall make an annual accounting during rey 

lifetime to me or to the one who, in the opinion of my Trustee, is primarily in charge of 

my affairs, and after my death, to the beneficiaries of this trust. 

ARTICLE 9 

DEFINITION OF TRUSTEE 

Whenever the word "Trustee" or any modifying or substituted pronoun therefor is 

used in this Trust, such words and respective pronouns shall be held and taken to include 

both the singular and the plural, the masculine, feminine, and neuter gender thereof, and 

shall apply equally to the Trustee named herein and to any successor or su~stitute Trustee 

acting hereunder, and such successor or substitute Trustee shall possess all the rights, 
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powers and duties, authority and responsibility conferred upon the Trustee originally 

named herein. 

ARTICLE 10 

FEE SCHEDULE FOR TRUSTEE 

For its services as Trustee, a corporate Trustee shall receive an amount which shall 

be determined by its Standard Fee Schedul~ in effect and applicable at the time of the 

performance of such services. If no such schedule shall be in effect at that time, or if the 

Truste~ is an individua~ the Trustee shall be entitled to reasonable compensation for the 

services rendered. 

ARTICLE 11 

TRUSTEE'S POWER TO SIGN AND EXECUTE 

Notwithstanding anything in my trust to the contrary, when I am serving as Trustee 

under my Trust, I may act for and conduct business on behalf of my Trust as Trustee 

without the consent of any other Trustee. 

No person or corporation dealing with the Trustee $hall be required to investigate 

the Trustee's authority for entering into any transaction or to see to the application of the 

proceeds ~f any transaction. 
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ARTICLE 12 

POWERS OF TRUSTEE 

The Trustee shall have all the powers granted under Section 64.1·57 of the Code 

of Virginia, 1950, as amended. In .addition, the Trustee is authorized in its fiduciary 

discretion (which ·shall be subject to the standard of reasonableness and good faith to all 

beneficiaries) with respect to any property, real or personal, at any time held under any 

provision of this Trust and without authorization by any court and in addition to any other 

rights, powers, authority and privileges granted by any other provision of this Trust or by 

statute or general rules of law: 

12.1 To retain in the fonn received any property.or undivided 
interest in property donated to, or otherwise acquired as part of the Trust 
Estate, including residential property and shares of the Trustee's own stock, 
regardless of any lack of diversification, risk or non productivity, as long as 
it deems advisable, and to exchange any such security or property for other 
securities or properties and to retain such items received in exch;ange, 
although said property represents a large percentage of the total property of 
the Trust Estate or even the entirety thereof. 

12.2 To invest and reinvest all or any part of the Trust Estate 
in any property and undivided interest in property, wherever located, 
including bonds, debentures, notes, secured or unsecured, stocks of 
corporations regardless of class, interests in limited partnerships, real estate 
or any . interest in real estate whether or not productive at the time of 
investment, interests in trusts, investment trusts, whether of the open and/or 
closed fund types, and participation in common, collective or pooled trust 
funds of the Trustee, insurance contracts on the life of any beneficiary or 
annuity contracts for any beneficiary, without being limited by any statute 
or rule of law concerning investments by fiduciaries. 

12.3 To sell or dispose of or grant options to purchase any 
property, real or personal, constituting a part of the Trust Estate, for cash. or 
upon credit, to exchange any property of the Trust Estate for other property, 
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at such times and upon such terms and conditions as it may deem best, and 
no person dealing with it shall be bound to see to the application of any 
monies paid. 

12.4 To hold any securities or other property in its own name 
as Trustee, in its own name, in the name of a nominee (with or with.out 
disclosure of any fiduciary relationship) or in bearer form. 

12.5 To keep, at any time and from time to time, all or any 
portion of the Trust Estate in cash uninvested for such period or periods of 
time as it' may deem advisable, without liability for any loss in income by 
reason thereof. · 

12.6 
rights. 

To sell or exercise stock subscription or conversion 

12.7 To refrain from voting or to vote shares of stock which 
are a part of the Trust Estate at shareholder's meetings in person or by 
special, limited, or general proxy and in general to exercise all the rights, 
powers and privileges of an owner in respect to any securities constituting 
a part of the Trust Estate. 

12.8 To participate in any plan of reorganization or consoli-
dation or merger involving any company or companies whose stock or other 
securities shall be part of the Trust Estate, and to deposit such stock or other 
securities under any plan of reorganization or with any protective committee 
and to delegate to such committee discretionary power with relation thereto, 
to pay a proportionate part of the expenses of such committee and any 
assessments levied under any such plan, to accept and retain new securi~es 
received by ·the Trustee pursuant to any such plan, to exercise all conver .. 
sion, subscription, voting and other rights, of whatsoever nature pertaining 
to such property, and to pay any amo\mt or amounts of money aS it may 
deem advisable in connection therewith. 

12.9 To borrow money and to encumber, martg~ge or pledge 
any asset of the Trust Estate for a tenn within or extending beyo.qd the term 
of the trust, in connection with the exercise of any power vested in the 
Trustee.· 
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12.1 0 To enter for any purpose into a lease as lessor or lessee 
with or without option to purchase or renew for a tenn within or extending 
beyond the tenn of the trust. 

12.11 To subdivide, develop, or dedicate real property to 
public use or to make or obtain the vacation of plats and adjust boundaries, 
to adjust differences in valuation on exchange or partition by giving or 
receiving consideration, and to dedicate easements to public use without 
consideration. 

12.12 To make ordinary or extraordinary repairs or alterations 
in buildings or other structures, to demolish any improvements, to raze 
existing or erect new party walls or buildings. 

12.13 .· To continue ·an:d operate any business owned by the 
Grantor at the Grantor's death and to do any and all things deemed needful 
or appropriate by the Trustee, including the power to incorporate the 
business and to put additional capital into the business, for such time as it 
shall deem advisable, without liability for loss resulting from the continu­
ance or operation of the business except for its own negligence; and to close 
out, liquidate or sell the business at such time and upon such tenns as it 
shall deem best. 

12.14 To collect, receive, and receipt for rents, issues, profits, 
and income of the Trust Estate. 

12.15 To insure the assets of the Trust Estate against damage 
or loss and the Trustee against liability with respect to third persons. 

12.16 In buying and selling assets, in lending and borrowing 
money, and in all other transactions, ~espective of the occupancy -by the 
same. person of dual positions, to deal with itself in its separate, or any 
fiduciary capacity. 

12.17 To compromise, adjust, arbitrate, sue on or defend, 
abandon, or otherwise deal with and settle claims in favor of or ~gainst the 
Trust Estate as the Trustee shall deem best. 

12.18 To employ aild compensate agents, accountants, invest-
ment advisers, brokers, attorneys-in-fact, attorneys-at-law, tax specialists, 
realtors, and other assistants and advisors ·deemed by the Trustee needful for 
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the proper administration of the Trust Estate, and to do so without liability 
for any neglect, omission, misconduct, or default of any such agent or 
professional representative provided such person was selected and retained 
with reasonable care. 

12.19 To detennine what shall be fairly and equitably charged 
or credited to income and what to principal. 

12.20 To hold and retain the principal of the Trust Estate 
undivided until actual division shall become necessazy in order to make 
distributions; to hold, manage, invest, and account for the several shares or 
parts thereof by appropriate entries on the Trustee's books of account; and 
to allocate to each share or part of share its proportionate part of all receipts 
and expenses; provided, however, the carrying of several trusts as one shall 
not defer the vesting in title or in possession of any share or part of share 
thereof. 

12.21 To make payment in cash or in kind, or partly in cash 
and partly in kind upon any division or distribution of the Trust Estate 
(including the satisfaction of any pecuniazy distribution) without regard to 
the income tax basis of any specific property allocated to any beneficiazy 
and to value and appraise any asset and to distribute such asset in kind at 
its appraised value; and when dividing fractional interests in property among 
several beneficiaries to allocate entire interests in some property to one 
beneficiary and entire interest in other property to another beneficiary or 
beneficiaries. 

12.22 In general, to exercise all powers in the management of 
the Trust Estate which any individual could exercise in his or her own 
rights, upon such terms and conditions as it may reasonably deem best, and 
to do all acts which it may deem reaso~bly necessary or proper to canY out 
the purposes of this Trust Agreement. 

12.23 To purchase property, real or personal, ·from the 
Grantor's general estate upon such terms and conditions'"as. to price and 
tenns of payment as the Grantor's executor or administrator and the Trustee 
shall agree, to hold the property so purchased as part of the Trust Estate 
although it may not qualify as an authorized trust investment except for this 
provision, and to dispose of such property as and when the Trustee shall 
deem advisable. The fact that the Grantor's executor or administrator and 
the Trustee are the same shall in no way affect the validity of this provision. 

18 

-41-



12.24 To lend funds to the Grantors general estate upon such 
tenns and conditions as to interest rates, maturities, and secwity as the· 
Grantor's executor or administrator and the Trustee shall agree, the fact that 
they may be the same in no way affecting the validity of this provision. 

12.25 To receive property bequeathed,. devised or donated to 
the Trustee by the Grantor or any other person; to receive the proceeds of 
any insurance policy which names the Trustee as beneficiary; to execute. all 
necessary receipts and releases to executors, donors, insurance companies 
and other parties adding property to the Trust Estate. 

12.26 To combine assets of two or more trusts if the provi-
sions and terms of each trust are substantially identical, and to administer 
them as a single trust, if the Trustee reasonably determines that . the 
administration as a single trust is consistent with my intent, and facilitates 
the trust's administration without defeating or impairing the interests of the 
beneficiaries. · 

12.27 To divide any trust into separate shares or separate 
trusts or to create separate trusts if the Trustee reasonably deems it 
appropriate and the division or creation is consistent with the Grantor's 
intent, and facilitates the trust's administration without defeating or 
impairing the interests of the beneficiaries. 

12.28 If any stock of an S corporation becomes distributable 
to a trust created under this agreement, and such trust is not a qualified 

·Subchapter S trust, the Trustee may implement any of the following 
alternatives with respect to the S corporation stock: 

12.28·.1 Where the original trust is for a sole beneficiary, 
the Trustee may create for that beneficiary a separate trust that q~fies as 
a Subchapter S trust, and then distribute such stock to the newly created 
trust. 

12.28.2 Where the original trust is for mUltiple beneficia-
ries, the Trustee may divide the trust into separate trusts for ~ch of the 
beneficiaries. Each newly created trust shall hold that beneficiary's pro rata 
share of the S corporation stock, and shall qualify as a Subchapter S trust. 

12.28.3 If circumstances prevent the Trustee from 
accomplishing the first two alternatives under this paragraph, the Trustee 
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may, in its sole and absolute discretion, distribute such stock to the 
beneficiaries as if the trust bad terminated, while continuing to hold any 
other non-S corporation property in trust. Each newly created S corporation 
trust shall have mandatory distributions of income and shall not provide for 
powers of appointment that can be exercised by the beneficiary during the 
beneficiary's lifetime. In all other respects, the newly created trusts shall 
be as consistent as possible with the original trusts and still qualify as 
Subchapter S trusts. The TruStee may take any action necessary with regard 
to S corporations, including making any elections required to qualify stock 
as S corporation stock, and may sign all required tax returns and forms. 

·ARTICLE 13 

RIGHTS OF MYSELF AND TRUSTEE IN INSURANCE POLICIES 

During my life, I shall have all rights under any life insurance policies payable to 

the Trustee, including the right to change the beneficiary, to receive any dividends or other 

earnings of such policies without accountability therefor to the Trustee or any beneficiary · 

hereunder, and may assign any policies to any lender, including the Trustee, as security 
. . 

for any loan to me or any other person; and the Trustee shall have no responsibility with 

respect to any policies, for the payment of premiums or otherwise, except to hold any 

policies received by the Trustee in safekeeping and to deliver them upon my written . 

request and upon the payment to the Trustee. of reasonable compensatio!l- for services. 

The rights of any assignee of any policy shall be superior to the rights of the Trustee. If 

any policy is surrendered or if the beneficia.Iy of any policy is chang¢, this Tnist shall 

• 
be revoked with respect to such policy. However, no revocation of the Trust with respect 

to any policy, whether pursuant to the provisions of the preceding sentence or otherwise, 

shall be effective unless the surrender or change in beneficiary of the policy is accepted 
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by the insurance company. Upon the death of the i.nsw-ed under any policy held by or 

known to, and payable to, the Trustee, or upon the occurrence of some event prior to the 

death of myself that matures any such policy, the Trustee, in its discretion, may either 

collect the net proceeds and hold th~m as part of the principal of the Trust Estate, or may 

exercise any optional method of settlement available to it, and the Trustee shall deliver 

any policies on my life held by it and payable to any other beneficiaries as those 

beneficiaries may direct. Payment to, and the receipt of, the Trustee shall be a full 

discharge of the liability of any insurance company, which need not take notice of this 

agreement or see to the application of any payment. The Trustee need not eJ?.gage in 

litigation to enforce payment of any policy without indemnification satisfactory to it for 

any resulting expenses. 

ARTICLE 14 

DISCRETION TO TERMINATE SMALL TRUST . 

If at any time any trust created hereunder has a fair market value as determined by 

the Trustee of Fifty Tho~and Dollars ($50,000.00) or less, the Trustee, in its absolute 
. . 

discretion if it d(!termines that it is uneconoll).ical to continue such trust, .may terminate 

such trust and distribute the trust property to the person or persons then entitled to receive 

or have the benefit of the income therefrom or the legal represehtative of such person. 

If there is more than one income beneficiary, the Trustee shall make such distribution to 

such income beneficiaries in the proportion in which they are beneficiaries or if no 

proportion is designated in equal shares to such beneficiaries. 
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ARTICLE 15 

COMMON DISASTER PROVISION 

If any beneficiary and I should die under such circumstances as would render it 

uncertain whether the beneficiary qr I died first, then it shall be conclusively presumed 

for the purposes of this Trust that said beneficiary predeceased me. 

ARTICLE 16 

PROTECTION FROM CREDITORS 

Except as otherwise provided herein, all payments payable, or to become payable, 

to the beneficiary of any trust created hereunder shall not be subject to anticipation, 

assignment, pledge, sale or transfer in any manner, nor shall any said beneficiary have the 

power to anticipate or encumber such interest, nor shall such interest, while in the 

possession of the Trustee, be liable for, or subject to, the debts, contracts, obligations, 

liabilities or torts of any beneficiary. 

ARTICLE 17 

. PERPETUITIES SAVINGS CLAUSE 

Notwithstanding anything herein to the contrary, the trusts created hereunder shall 

vest in ownership not later than Twenty-one (21) years after the death of the last survivor 

of my issue living at the time of the signing of this Trust or amendments, if any. If 
< 

necessary in order to avoid the application of the Rule Against PerpetuitieS, at the latest 

date described above the Trustee shall distribute each remaining trust hereunder to the 
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·. 

· · beneficiazy or beneficiaries of the current income thereof, and if there is more than one 

beneficiazy, in the proportion in which they are beneficiaries or if no proportion is 

designated in equal shares to such beneficiaries. 

ARTICLE 18 

GOVERNING LAW 

This Trust Agreement and the trusts created hereby shall be construed, regulated, 

and governed by and in accordance with the laws of the State of Vir~a. 

IN WITNESS wHEREOF, I have signed this Trust, as Grantor and as Trustee, 

effective the date Written at the beginning . 

STATE OF VIRGINIA 

COUNTY OF FAIRFAX 

. L '-m L . .t-;z-
moUNCAN,m 

i--:-w ~u.~ ~d 
~S M. DUNCAN, ill · 

Trustee 
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SCHEDULE A 

(to THE JAMES M. DUNCAN, ill LIVING TRUST) 

This Schedtile A is included only for the convenience of the Trustee and 
beneficiaries, and any failure to list assets on Schedule A will in no way alter the Trust's 
ownership of those assets. The un4ersigned acknowledges the following property to be 

. a part of the Trust Estate: . 

1. The personal property listed or descnoed in the attached Deed of Gift No. 1. 

2. Life Insurance policy No. issued by ---------
Insurance Company, in the face amount of$. ______ __, 

3. All my present and f\lture interest in the following real estate, together with all 
present and future improvements thereon: 

a. 200 N. Henry Street (alternately called 1101 Cameron Street), City of 
Alexandria, Virginia. 

b. 1112 (or 1115) Cameron Street ("Hopkins warehouse"), City of Alexandria, 
Virginia. 

c. My 3/4 interest in 1552 East Twin Palms Drive, Palm Springs, C~lifomia. 

d. 859 Comino Condor, Palm Springs, California. 

4. My interest in the following accounts in the following institutions, together with 
all future additions, interest, or accumulations therein and also including all new- accounts 
and the accumulations and the future additions, interest or accumulation in any and all 
other financial institutions in which new accounts are opened in the future:-

Account at: Ferris, Baker Watts, Inc. 
1720 I Street, N.W. 
Washington, DC 20006 
Acct. No. 02222230-02-32 
Loren Danielson, 202-429-3500 

Account at: Bank of Palm Springs 
601 E Tahquitz Way 
Palm Springs, CA 92262 
Acct. #022-092365 
{A branch of the Bank of California) 
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S. My interest in the following securities in the following companies together with all 
future accumulations and purchases in said companies, together with all future securities 
and accumulations purchased in any and all other companies: 

Burke & Herbert Bank & Trust Co. 
#01140752 

6. All my rights, title and interest in the following: 
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DEED OF GIFT No. 1 

I, JMd:ES M. DUNCAN, ill, hereby transfer unto .TIIE JAMES M. DUNCAN, ID 

LIVING TRUST, created by document of this date by and between myself as Grantor and 

Trustee, all of my tangible personal property of every kind and description including, 

without limitatiori, household g~ods, furniture and jewelry, presently owned or hereafter 

acquired by me. 

Date: September 7, 1993 

-49-



FIRS~ AMENDMEH~ 
~0 

~ JAMES M. DUNCAN, III LIVING ~RUST 
DA~ED SEP~EMBER 7, 1993 

This First Amendment to The James M. Duncan, III Living Trust 

is made this 30th day of 'June, 1994 by JAMES M. DUNCAN, III, 

Trustor and Trustee. The Trustor hereby amends as follows: 

~ICLE 6. 

Paragraph One of Article 6 shall be amended to read as 

follows: ·~-

~ CHARI~ABLE REMAINDER nus~ 

Upon my death, the Trustee shall continue the Trust for the 

benefit of WILLIAM Y. AUSTIN. For convenience, references in this 
. . 

Trust to the "Income Beneficiary" shall refer to WILLIAM Y. AUSTIN. 

If WILLIAM Y. AUSTIN shall not survive, Trust balance shall be held 

and distributed pursuant to Article 6 and Paragraph 6 • 13 . The 

Trust shall be distributed as follows: 

Continuing paragraphs 6. 1 through paragraphs 6 .13 shall remain 

unchanged. 

AR~ICLE 8 

Article 8 shall be amended as follows: 

SUBS~I~E OR SUCCESSOR TRUS~EES 

8.1 Successor Trustee. Upon the death or resignation of · 

myself as the original Trustee, unless other provisions shall be 

made by me, the first successors shall be Co-T~stees: BURXE & 

HERBER~ BANK & TRUS~ COMPANY of Alexandria 1 Virginia and WILLIAM Y. 

AUS~IN shall serve as Co-Trustees. 
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The appointment of a successor Trustee or Co-Trustee shall be 

effective upon acceptance of fiduciary duties by the successor 

Trustee, at which time ~11 references herein to 11my Trustee 11 shall 

refer to the successor Trustee. On resignation or death of WILLIAM 

Y. At;!STIN, BURXE & HERBE~- BANlt & TRUST COMPANY shall serve as sole 

Trustee. If BURKE. & HERBERT BAHX & TRUST COMPANY shall not serve 1 

another professional Bank & Trust Company shall serve. 

8.2 Appointing a Co-Trustee. Any Trustee may in his or her 

discretion ·appoint a Co-Trus~ee to succeed that Trustee. Any 

successor Trustee shall be deemed to be in office and entitled to 

act upon delivery of its written acceptance of this Trust. to an 

acting Trustee, or if none, to beneficiary or beneficiaries. Any 

Co-Trustee may delegate his or her powers in writing to the other 

Trustee for a period not to exceed one year, may revoke that 

designation, and may successively renew it. Any successor Trustee 

shall have all the powers, immunities and discretions given to the 

original Trustee. 

Continuing paragraphs 8.3 and 8.4 shall remain unchanged. 

Except as herein amended, the Trustor hereby ratifies approves 
' 

and confirms The James M. Duncan, III Living Trust, dated September 

7, 1993. 

The Trustor and Trustee has executed this First Amendment to 

The James M. Duncan; III Living Trust this 30th day of June, 1994 

at the City of Palm Springs, 

First Amendment to 
Living Trust 2 
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· ALL PURPOSE ACXHOWLEDGEMEH~ 

STATE OF CALIFORNIA 

COUNTY OF RIVERSIDE 
. 

) 
) ss 
) 

On June 30, . 1994 before me, JOHN T. TREVINO, Notary Public, 
personally appeared JAMES M. DUNCAN, III, Trustor/Trustee of the 
JAMES M •. DUNCAN 1 III LIVING TRUST dated September 7 1 1993, 
personally known to me, to be the person whose name is subscribed 
to the within instrument and acknowledged to me that he executed 
the same in his capacity 1 and that by his signature on the 
instrument the person or the entity upon behalf of which the person 
acted, executed the instrument. 

WITNESS my hand and official seal. 

CAPACITY CLAIMED BY SIGNER 

.. 
~ 

INDIVIDUAL 
TRUSTOR/TRUSTEE 

J* * ; o a t ~T~TR~:O* • *{ _ 8 CCWM,I9()4910 ~ 
:S -.; Notary P\.Cic - Ccl!lfcmla E 
!! . RIVERSIDE COUM1Y I J·. 0 0 0 ~:=:,~o:~~·,:s h. 

SIGNER IS REPRESENTING: 
Name of Person(s) or Entit(ies) 
JAMES M. DUNCAN, III, TruStor/ 

Trustee 

TinE OR TYPE OF DOCUMENT: FIRST AMENDMENT TO JAMES M. DUNCAN, III 
HUMBER OF PAGES: 3 ~L~I~V~IN~G~T~R~U~S~T~--------------------------------­
DATE OF DOCUMENT: June 30 , 19 94 

SIGNER(S) OTHER THAN NAMED ABOVE: -----------------------

First Amendment to 
Living Trus:t 3 
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.: .. ·~ 

THE J. M. DUNCAN m 
CHARITABLE REMAINDER UNlTRUST 

. ~ 
t24f"..I-

This TRUST AGREEMENT (''Agreement") is made and is effective on Jety ~ 1999, 

by and between JAMES M. DUNCAN, ·m, residing at 1552 East Twin Palms Drive, Palm 

Springs, CA 9226f1-. (the "Donor11
) and, JAMES M DUNCAN, m, and his successor(s) (the 

"Trustee" and sometimes as "it" or "its'~). 

I. 

AGREEMENT OF TRUST . 
The Donor is irrevocably assigning, transferring an~ delivering to the Trustee all right, title 

and interest in and to the property described in Exhibit A, a copy of which is attached hereto and 

specifically made a part hereofby this reference. The Trustee hereby accepts such irrevocable gift 

and agrees to hold, administer and distribute such property, together with any other property 

which is or sf:Wl become an asset of this trust, in accordance with the provisions of this 

Agreement. The trust created hereunder shall be known as ''1HE J. M. DUNCAN Til 

CHARITABLE REMAINDER UNITRUST" (the "Trust"). 

n: 
PISTRIBUI10NS 

A. Income and Princioal. During the lifetime of the Donor, the Trustee shall 
. . 

distn"butc: the income and principal of this Trust as follows: 

1. ln each taxable year of this Trust, the Trustee shall pay the Unitrust 

Amount (as defined in Paragraph A.2 of this Article IT) to the Donor during the Donor's lifetime. 

2. The 'CUnitrust Amount" shall include the amount described in Paragraph 

A.2(a) during the Initial Period and the amount described in Paragraph A.2(b) during the · 

Remaining Period. The "Initial Period" shall commence on the effective date of this Trust and 

shall terminate on the last day of the taxable year in which the Triggering Event occurs. The 

uRemaining Period" shall commence o~ the first day of the taxable year that immediately follows 

the taxable year in which the Triggering Event occurs and shall terminate on the date of death of 

the Donor. The "Triggering Event" shall occur in the year in which the property that is 
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any time be incompetent, the Trustee may pay the Unitrust Amount to the trustee of any trust 

established exclusively for the benefit of the Donor, if such a trust has been established, and if not, 

then to the conservator, custodian or legally appointed guardian of the person or estate of the 

Donor. Any such payment for the benefit of the Donor shall release the Trustee from its 

obligation to pay the Unitrust Amount, and the Trustee shall have no duty to supervise or inquire 

into the applicatio~ of any funds so paid. 

5. · ·Upon the death of the Donor, the Trustee shall distribute the then principal 

and income of thiS Trust in accordance with Article ill herein. 

B. Valuation Date. The net fair market value of the Trust assets shall be determined 

annually on the first day of each taxable year of this Trust (including any short taxable year), in 

accordance with the provisions ofParagraph F of this Article ll . 
. 

C. Short Years. The first taxable year of this Trust shall commence on the date 

hereof and shall end on December 31 of that year. Subsequent taxable years shall be on a 

calendar year basis, except that the last taxable year of this Trust shall end on the date that this 

Trust tenninates pursuant to Article ill herein. In the case of a taxable year which is for a period 

ofless than twelve (12) months (other than the taxable year in which the survivor of the Donors 

dies), the-amount described in Paragraph A2(a)(ii) ofthis Article ll or Paragraph A2(b) of this 

Anicle II, as the case may be, shall be such amount multiplied by a fraction the numerator of 

which is the number of days in the taxable year of this Trust and the denominator of which is 365 

(366 ifFebruary 29 is a day included in the numerator). In the case of the taxable year in which 

the survivor of the Donors dies, the amount described in Paragraph A~(a)(h) of this Article ll or 

Paragraph A2(b) of this Article II, as the case may be, shall be such amount multiplied by a 

fraction the numerator of which is the number of days in the period beginning on the first day of 

such taxable year and ending on the date of death of the survivor of the Donors and the 

denominator 9fwhich is 365 (366 ifFebruary 29 is a day included in the numerator). 

Notwithstanding the foregoing, the obligation of the Trustee to pay the Unitrust Amount shall 

terminate with the regular periodic payment next preceding the date of death of the survivor of 

the Donors 
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D. Additional Contributions. Ally person may contribute property to this Trust, with 

the consent of the Trustee, either during life or at death. For the taxable year of this Trust in 

which any additional contribution is made, the additional property shall be valued at the time of 

contribution, and the amount described in Paragraph A.2(a)(ii) of this Article nor Paragraph 

A.2(b) of this Article n, as the case may· be, shall be NINE percent (9%) of the sum of the 

following compo~nts: 

1. · ·The net fair market value of the Trust assets detennined on the first day of 

the taxable year (and thus excluding the value of the additional property, and earned income from, 

and any appreciation on, such property after its contnbution); and 

· 2. That proportion of the value of the additional property (that was excluded 

under subparagraph 1 immediately above) which the number of days in the period that begins with 

the date of contnoution and ends with the earlier of the last day of such taxable year or the date of 

death of the Donor bears to the number of days in the period that begins on the first day of such 

taxable year and ends with the earlier of the last day of such taxable year or the date of death of 

the Donor. 

If an additional contribution is made by Will, the obligation to pay the Unitrust Amount 

payable with respect to the additional contribution shall commence with the date of death of the 

person under whose Will the additional contnoution is made. Payment of that portion of the 

Unitrust Amount may be deferred, however, from such date of death to the end of the taxable 

year in which occurs the complete funding of the additional contribution. Within a reasonable 

time following such complete funding of the additional contribution, the Trustee shall pay to the 

Donor, in the case of an underpayment, or receive from the Donor, in the case of an overpayment, 

the difference between: (a) any Unitrust Amount actually paid to the Donor, plus interest on such 

amounts, compounded annually, computed for any period at the rate of interest that the Federal 

Income Tax Regulations (the "Regulations") under Section 664 of the Code prescribe for this 

Trust for such computation for such period; and (b) the Unitrust Amount payable, plus interest 

compounded annually, computed for any period at the rate of interest that the Regulations under 

Section 664 of the Code presence for this Trust for such computation for such period. Any 

payments required to be made because of an underpayment shall be paid to the Donor (or the 
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Donor's estate) who received the underpayment. Any repayments required to be made because of 

an overpayment shall be repaid by the Donor (or the Donor's estate) who received the 

overpayment. 

E. Net Income. The net income of this Trust shall be determined by the Trustee 

pursuant to the terms of this Agreemen~ Section 643(b) of the Code and the Regulations 

thereunder. 

F. Fair Market Value. The Trustee shall compute the net fair market value of the 

Trust assets considering all assets and liabilities without regard to whether particular items are 

taken into account in determining the net income of this Trust; provided, however, in the event an 

unmarketable. asset as 'described in Regulation Section 1.664-l(a)(7)(ii) is transferred to or held 

by this Trust, and whenever this Trust is required to value such assets, the valuation shall be either 

performed exclusively by an !~dependent Special Trustee (as defined below) or determined by a 

current qualified appraisal~ as defined in Regulation Section 1.170A-13(c)(3), from a qualified 

appraiser, as defined in Regulation Section 1.170A-13(c)(S). All determinations of the net fair 

market value of the Trust assets shall be in accordance with generally accepted fiduciary 

accounting principles and any United States Treasury requirements gov~ming charitable 

remainder unitrusts. In any con.fli~ Treasury reqUirements shall prevail over generally accepted 

fiduciary accounting principles and any inconsistent provisions of this Agreement. In the event 

that the net fair market value of the Trust assets is determined incorrectly for any taxable year, the 

Trustee shall pay to the Donor, or the Donor's estate (in the case of an undervaluation), or be 

repaid by the Donor, or the Donor's estate (m the case of an overvaluation), an amount equal to 

the difference between the Unitrust Amount which the Trustee should have paid to the Donor if 

the correct values were used, and the Unitrust Amount which the Trustee actually paid to the 

Donor. Such payments or repayments shall be made within a reasonable period after the final 

determination of the correct value. 

m. 
TE:Rlv!ThTATION 

This Trust shall terminate within a reasonable time after the date of death of the Donor~ 

provided, however, that such reasonable time shall not extend beyond the last day of the month in 
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which occurs the ninetieth (90th) day following the date of death of the Donor. Upon 

termination, the Trustee shall distribute all of the then principal and income of this Trust, free of 

trust, other than any amount due to the Donor or the Donor's estate as follows: ( 1) forty-nine 

percent (49%) to the JAMES M DUNCAN, JR., LIBRARY, in Alexandria, Virginia; (2) fifty 

percent (50%) to the ST. PAUL OF THE DESERT EPISCOPAL CHURCH of Palm Springs, 

California; and o~ percent (1%) to Gamma Mu Foundation, 8350 Greensboro Road, Mete~ 

Vrrginia 22102. , 

Notwithstanding any contrary provision of this Agreement, during the Donor's lifetime, 

the Donor shall retain the right, by acknowledged written instrument, to change the charitable 

remainderman or reMaindermen by adding or sUbstituting new organizations andl or omitting 

certain organizations or by altering the share each is to receive. If more than one written 

instrument is so delivered to the Trustee, the written instrument bearing the latest date shall 

control and shall be deemed to revoke all prior written instruments unless the most recent one 

shall provide otherwise. 

The originally designated charitable remaindennan and any such additional and/or 

substitute charitable remainderman shall herein be referred to as "Donee" in the singular, and 

"Donees" in the plural. If any Donee is not an organization described in each of Sections 

170(b)(l)(A), 170(c), 2055(a) and 2522(a) of the Code at the time when any principal or income 

of this Trust is to be distributed to it, the Trustee shall distribute such principal or income in 

proportion to the relative shares of the Donees which are so descnoed and, if none of the Donees 

is so descnoed, to one or more organizations then so described as the Trustee shall select and in 

such shares as it shall detennine. The tenns "Donee" and "Donees'' as used herein shall include an 

alternate charitable remainderman (or remaindermen) selected by the Trustee in accordance with 

the immediately preceding sentence. 

IV. 

THEIRUSTEE 

A Appointment. JAMES M. DUNCAN, m, shall serve as Trustee of this Trust. If he 

shall for any reason fail to qualify or cease to act as Trustee, then the Northern Trust Bank of 
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California N.A., shall be appointed as successor Trustee to act in his place and stead. No bond 

or other security shall be required of any person acting as Trustee, whether serving jointly or 

alone. 

B. Special Trustee. 

1. If the Donee shall at any time act as Trustee, the Donee shall have the right and 

option to appoint an "Independent Special Trustee" (as defined below) whenever: 

· ·(a) An unmarketable asset as described in Regulation Section 1.664-

l(a)(7)(u) is transferred to or held by this Trust, to exclusively determine the fair market value of 

such asset at the time of contribution or acquisition and for purposes of the annual determination 

of the net fair market value of the Trust assets; or 

(b) Th~ Trustee determines that the acquisition or ownership of an 

"Annuity Contract" (as defined below) or any other investment would cause this Trust to be 

treated as a grantor trust under Sections 671-679 of the Code, to exercise solely any and all of the 

powers delin~ated in Articl_e V herein with respect to any such investment~ or 

(c) The Trustee detennines that such appointment is appropriate, to take 

such action as the Trustee shall clearly define. 

2. An "Independent Special Trustee" (and any successor) must be appointed 

pursuant to this Paragraph B and must be an "Independent Trustee" as defined in Regulation 

Section 1. 664-1 (a)(7)(iii). 

3. If any Donee is not a Trustee hereunder, or if one of the Trustees is not an 

Independent Special Trustee, the Trustee(s) must appoint an Independent Special Trustee for the 

situation descn"bed in Paragraph B. I (b) of this Article IV and shall have the right and option to 

appoint an Independent Special Trustee for the situations descn"bed in Paragraphs B.l(a) and (c) 

of this Article IV. 

4. The Independent Special Trustee shall have no powers, duties, or liabilities 

hereunder, ex~t with respect to matters specifically described in this Paragraph B, and solely 

with respect to such matters, the Independent Special Trustee may exercise the powers, authority 

and discretion accorded to a Trustee pursuant to Article V herein. However, the Independent 

Special Trustee may not function in a manner which would jeopardize the status of this Trust as a 
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charitable remainder trust as defined in Section 664 of the Code, the Regulations thereunder and 

Internal Revenue Service rulings governing the operation thereof. No Trustee (other than an 

Independent Special Trustee) shall have any power, duty or liability hereunder with respect to 

matters descnbed in this Paragraph B. 

S. If an Independent Special Trustee is appointed hereunder, the Trustee shall 

make such appo~ent in a separate written instrument that expressly refers to this Paragraph B. 

Any Independent Special Trustee so appointed may resign by giving written notice to the Trustee 

by certified mail to the last Imown address of the Trustee at least ninety (90) days before such 

resignation shall become effective. 

C. Resianation. Any Trustee may resign at any time by giving written notice to the 

Donor and to all beneficiaries of this Trust, individual and charitable, by certified mail to the last 

known address of such beneficiaries at least ninety (90) days before such resignation shall become 

effective. 

D. Replacement. The Donor, while living and legally competent, shall have the right, 

upon ninety (90) days written notice to the Trustee or Independent Special Trustee (herein 

referred to in the singular as "Fiduciary" and in the plural as "Fiduciaries") to replace or discharge 

an acting Fiduciary, and to designate a successor Fiduciary or successor Co-Fiduciaries. Upon 

the legal disability of the Donor, this right may be exercised by any person entitled to receive the 

Unitrust Amount on behalf of the Donor pursuant to Paragraph AS of Article ll hereof. 

E. Liabilitv of Successor. A successor Fiduciary shall not be responsible to. any _ 

beneficiary ofthis Trust or to this Trust for any act or omission of a former Fiduciary, and shall 

not be required to audit or investigate the acts or administration of any former Fiduciary. In 

addition, unless requested in writing by a beneficiary of this Trust and indemnified adequately (in 

such Fiduciary's discretion therefor), no successor Fiduciary shall have any duty to take action to 

seek redress for breach of trust by a former Fiduciary. 

F. Compensation. A Fiduciary other than any Donee shall be entitled to reasonable 

compensation for any and all services rendered as Fiduciary. 

G. Liabilitv for Retaining PropertY. The Fiduciary shall not be liable for any loss or 

depreciation in value sustained by this Trust as a result of the Fiduciary accepting or retaining any 
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property upon which hazardous materials or substances are discovered, unless the Fiduciary 

contnouted to the loss or depreciation in value through willful default, willful misconduct or gross 

negligence. 

H. Indemnification. The Donor shall indemnify the Fiduciary against any claims 

(except for claims due to the Fiduciary's willful default, willful misconduct or gross negligence) 

filed against the F~duciary (i) as an "owner" or "operator" under the federal Comprehensive 

Environmental Response, Compensation and Liability Act of 1980 (as from time to time 

amended) or any regulation thereunder and (n1 under any other federal, state or local 

environmental law, rule, regulation or order relating to the property contributed to this Trust by 

the Donor. 

I. Jurisdiction. This Trust shall not be administered under the jurisdiction of any 

court. Should a question or issue be submitted to a court of competent jurisdiction at any time or 

from time to time, such court shall acquire jurisdiction of only the question or issue submitted to 

it, and the jurisdiction of such court shall tenninate upon the conclusion or settlement of such 

question or issue. 

v. 
POWERS OF THE TRUSTEE 

All powers, authority and discretion exercisable by the Trustee under this Trust or by law 

shall be binding and conclusive on all interested parties; shall be exercisable by the Trustee in its 

sole and absolute discretion; shall be construed in the broadest possible manner; and shall be 

exercisable without prior or subsequent application to any court under the jurisdiction of which 

this Trust may be administered. Not in derogation of or in limitation upon the powers, authority 

and discretion conferred by law upon a trustee, the Trustee is vested with the following powers, 

authority and discretion: 

A. To alter, repair, improve, erect buildings upoO: demolish, manage, partition, 

mortgage, lease for any period, including a period in excess of any fixed by statute or extending 

beyond the duration of this Trust, exc~ge, grant options to lease or to buy, and sell or dispose 

o:t: at public or private sale, and upon such conditions and such terms as to cash and credit as it 

deems advisable, any of the Trust assets; 
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B. To compromise, settle, subordinate, arbitrate, extend, renew, modify, or release, in 

whole or in part, any claim held by it or held against any of the Trust assets hereunder; 

C. To continue to hold the property transferred to it hereunder in the fonn in which it 

shall be when transferred or as the fonn thereof may be changed pursuant to the other provisions 

of this Agreement, without regard to the limitations imposed by law upon the investment of trust 

funds; .. 

D. To borrow money and to encumber or hypothecate Trust assets whether by 

mortgage, deed of trust, pledge or otherwise; 

E. To commence or defend litigation with respect to the Trust assets, at the expense 

of the Tnist assets; 

F. To employ any person, firm, corporation, bank, or trust company for advice with 

respect to investment policy or any other matter; but the Trustee may follow or refrain from 

following any recommendation so obtained and such recommendations shall not in any way limit · 

the discretio~ power and authority conferred upon the Trustee hereunder with respect to 

investments or other matters; 

G. To retain accountants, attorneys, brokers, investment advisers, investment 

counselors and other agents, and may pay reasonable compensation for their services; 

H. To enter into any and all agreements with the Internal Revenue Service or any 

other governmental body and to execute, from time to time, any declarations of policy or 

disclaimers restricting the powers, authority and discretion granted to the Trustee; 

I. To invest and to reinvest the Trust assets in every kind of property, real, personal 

or mixed, and every kind of investment, specifically including, but not limited to, corporate and 

government obligations of every kind, stocks (preferred or common), partnerships (general or 

limited), limited liability companies, options, shares or interests in conunon trust funds, life 

insurance contracts and annuity contracts, regardless of any laws or rules of law governing the 

investment of trust funds; to lawfully disregard any laws or rule of law that, in the absence of 

contrary trust provisions, would limit the amount any trustee can invest in or pay.for any life 

insurance contract and annuity contract; with respect to unproductive property (i.e., property 
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which is not producing fiduciary income currently for distribution to the income beneficiary or 

beneficiaries), th~ Fiduciary is hereby authorized to continue to hold or to acquire such property, 

especially when such unproductive property is appreciating or may appreciate in value; and 

carrying charges for such property shall be paid first out of income and then out of principal; and 

upon the sale of such property, the Fiduciary shall allocate fiduciary income and principal as set 

forth in Paragrap~ L of this Article V; and nothing in this Agreement shall be construed to restrict 

the Fiduciary from investing the Trust assets in a manner which could result in the annual 

realization of a reasonable amount of income or gain from the sale or disposition of Trust assets; 

I. With respect to any investment held by the Trustee, to participate in and consent to 

any corporate or financial reorganiZation, dissolution, liquidation, merger, consolidation, sale or 

lease, or in and to any other chang~ in its financial structure; and to become a depositor with any 

protective, reorganization, or similar committee, and to make any necessary payments incident to 

the foregoing; to organize or participate in the organization of corporations or other business 

entities, and ~o transfer to them any part or all of the Trust assets in exchange for an investment 

therein; to exercise or to sell any conversion, subscription, or similar rights; and in general to 

exercise in respect to any investment the unrestricted rights of a personal owner, including voting 

in person and granting proxies, discretionary, general, or otherwise; 

K. In any case in which the Trustee makes any payments or other distribution of Trust 

assets, to make such payment or distnoution in money or in kind, including undivided interests in 

any property, or partly in money and partly in kind; and in the case of any distribution in kind to 

any Donee, the adjusted basis of the Trust property distributed shall be fairly representative of the 

adjusted bases of all Trust properties available for distnoution on the date of distnbution; 

L. To apportion and allocate Trust receipts and expenses between income and 

principal accounts (provided that no pre-gift appreciation shall be allocable to fiduciary income); 

and to treat as fiduciary income the increase in value of an obligation for the payment of money, 

payable at a future t~e in accordance with a fixed, variable or discretionary schedule of appre­

ciation in excess of the fair market value on the date of contribution or the price at which it was 

issued, or the increase in value of an interest in a partnership or other investment in excess of the 

fair market value on the date of contribution or the price paid, as the case may be, including but 

DUNCAN CRT -11-

-62-



l I I \ 

not limited to a bond, a zero coupon bond, an annuity contract before annuitization, a life 

insurance contract before the death of the insured and/or an interest in a common trust fund as 

defined under Section 584 of the Code; and such increase in value of an obligation for the 

payment of money or the increase in value of an interest in a pannership or other investment shall 

be available for distnoution only when the Trustee receives cash on account of the obligation, 

partnership intere~ or other investment; 

M. To retain ·the services of an independent appraiser to assist in valuing assets of this 

Trust and to reasonably compensate such appraiser for such services; 

N. If required by the Code, the Regulations or any Internal Revenue Service rulings 

thereunder to maintain the status of the TruSt as a charitable remainder unitrust, to set aside a 

reserve or allowance from Trust income for the depreciation or depletion of any property 

transferred to or invested in by the Trust; otherwise, the Trustee shall have discretion whether or 

not to set asid!! such a reserve; 

0. . With respect to any environmental hazards on Trust property~ 

1. To take all appropriate actions to prevent, identify or respond to actual or 

threatened violations of any environmental law, rule or regulation, including compliance with any 

federal, state or local agency or court order directing an assessment, abatement or cleanup of any 

environmental hazard; 

2. To disclaim, in whole or in part, any interests in property for any reason, 

including but not limited to, a concern that such property could cause potential liability under any 

federal, state, or local environmental law, rule or regulation; and/or 

3. To set aside any interests in property, which could cause potential liability 

under any federal, state, or local environmental law, rule or regulation as a separate trust to be 

held and administered upon the same terms as those governing the remaining Trust assets; 

P. To designate as custodian of any Trust property any business entity authorized and 

engaged in the business ofbrokers or dealers in securities; 

Q. To the extent pennitted by law, to register any of such property in its name as 

Trustee or in the names of nominees, or to take and keep the same unregistered or in bearer form, 

or in such condition as to pass by delivery; and/or 
' 
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R. Except as otherwise provided in Paragraph B of Article IV7 whenever the Trust 

acquires by gift or purchase an annuity contract of any type (''Annuity Contract")7 to exercise with 

respect to such Annuity Contract any rights, duties and discretion as owner thereat: including but 

no~ limited to the right, duty or discretion to: 

1. Partially or totally surrendering the Annuity Contract at any time(s) or from 

time to time; 

2. ~ · Making partial withdrawals from the Annuity Contract giving due regard to 

any withdrawal or partial surrender penalties that may be imposed and to the best interest of all 

Trust beneficiaries; 

. 3.. Electing any annuity option(s) therein granted; provided, however, that the 

option so .elected guarantees the payment to the Trust by or upon the death of the annuitant of an 

amount at least equal to the surrender value of the Annuity Contract(s) as of the day before the 

day the annuity payments commence; 

4. Designating the day the annuity payments commence; and/or; 
. . 

5. Seeing to the allocation of any payments of any type received from the 

Annuity Contract between principal and income as is required by this Trust and the Principal and 

Income Laws under the State or Commonwealth which governs this Trust pursuant to Article VI 

hereof. 

S. To pay premiums on a Trust-owned policy of life insurance; provided, however, 

any such premium payment shall be charged solely to the Trust's principal account and, 

notwithstanding any statute, rule or convention to the contrary, no part of any such premiums 

shall be paid with Trust income (as income is defined for purposes of Section 677(a)(3) of the 

Code only). 

Anything in this Agreement to the contrary notwithstanding, it is the intention of the 

Donor to create a qualifying charitable remainder unitrust under Section 664 of the Code; 

therefore, no powers, authority or discretion either otherwise granted by this Agreement or by 

applicable state law that exceed or are inconsistent with those allowed under Section 664 of the 

Code and the Regulations thereunder are to be possessed or exercised by the Trustee. 
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VI. 

APPLICABLE LAW 

The validity of this Trust-shall be controlled by the laws of the State of California. The 

construction and administration of this Trust shall be controlled by the laws of the State of 

California, or if the Trustee designates 1n writing to the contrary, by the laws of the 

Commonwealth o~ State in which this Trust is administered. However, in any conflict with 

Section 664 of the Cadet the Regulations thereunder or any other existing or hereafter 

promulgated legislative or Treasury requirements for the qualification of this Trust and for the 

Donor's obtaining the full benefit of any income, gift and estate tax charitable deductions to which 

the Donor (and the Donor's estate) may be entitled, Section 664 of the Code, the Regulations 

thereunder and the legislative and J"reasury requirements shall govern. 

VII. 

IRREVOCABIT.ITY AND AMENDMENT 

This !rust shall be irrevocable. However, the Trustee shall have the power, acting alone, 

to amend this Agreement in any manner required for the sole purpose of ensuring that this Trust 

qualifies and continues to qualify as a charitable remainder unitrust within the meaning of Section 

664 of the Code and the Regulations thereunder.· 

vm. 
PROHIBITED ACTS 

Notwithstanding any other provision of this Agreement, no Fiduciary shall (except for the 

payment of the Unitrust Amount) engage in any act of self-dealing (as defined in Section 4941(d) 

of the Code), retain any excess business holdings (as defined in Section 4943(c) of the Code) 

which would subject this Trust to tax under Section 4943 of the Code, make any investments 

which would subject this Trust to tax under Section 4944 of the Code, or make any taxable 

expenditure (as defined in Section 4945(d) of the Code). If Section 4942 of the Code is deemed 

applicable to this Trust by reason of Section 50S( e) of the Code or otherwise, then the Trustee 

shall make distn"butions at such times ~din such manner as not to subject this Trust to tax under 

Section 4942 of the Code. 
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IX. 

INTENTION TO CREATE UNITRUST 

It is the Donors' intention to obtain the full benefit of any income, gift and estate tax 

charitable contribution deductions to which they (and their estates) may be entitled to under the 

Code and for this Trust to qualify as a charitable remainder unitrust within the meaning of 

Regulation Sectiop 1.664-J(a)(l)(i)(c), and Code Section 664(d)(2) and (3) and Code Section 

664(d)(2), as the case may be. 
~ -

X 

DEATH TAXES 

No ~ederal estate taxes, state death tax~ or any other estate,·death, inheritance or welfare 

transfer taxes ("death taxes'') with res~ect to this Trust shall be allocated to or be recoverable 

from this Trust. The Donor agrees to provide in his/her Will, or any other appropriate estate 

planning documents, that any death taxes arising from the creation of this Trust, or the interest of 

the Donor th~re~ shall be payable from the estate of the Donor, excluding the assets of this 

Trust. The Donor hereby imposes an affirmative obligation on his/her estate to pay all of such 

death taxes (if any) from sources other than this Trust and agrees that this obligation may be 

enforced by the Trustee or any Donee, acting alone or together. 

XL 

MISCELLANEOUS 

A Spendthrift. The Donor shall not have any power to sell, transfer, assign, pledge, 

mortgage, or alienate all or any part of the Donor's beneficial interest in the principal or income of 

this Trust in any manner whatsoever. The interest of the Donor shall not be subject to the claims 

of the Donor's creditors or to attachment, execution, banlauptcy proceedings or any other legal 

process. 

B. Internal Revenue Code. Throughout this Agreement, the word "Code" shall mean 

the Internal Revenue Code of 1986, as_ amended from time to time, and references to a Section of 

the Code shall include any successor provisions to the Section referred to and to any 

corresponding provisions of any subsequent federal tax laws. 

DUNCAN CRT -1-5-
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IN WITNESS WHEREOF, the parties hereto have executed this Trust Agreement on .hay~ 

~ 1999,at cP~ ~..., , ~<~. '1'- ~".If 

DONOR: 

~.-'-7#. L~~ 
J SM. DUNCAN, ill · 

\ 

TRUSTEE: 

J~UN~.~,..~~·· ~~~ 

DUNCAN CRT - 16-
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' I ~ 

State of California ) 
County of~ River~i~e 

Aug· 
Oaool1 ~ 1999, before me, Donna Kassler a notary public, 

personally appeared JAMES M DUNCAN, m, personally known to me (or proved to me on the 
basis of satisfactory evidence) to be the person(s) whose name(s) is/are subscn'bed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized 
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or entity upon 
behalf ofwhich·the person(s) acted, executed the instrument. 

:. 

WITNESS my haitd and official seal 

· · (Seal) 

j ~ DONNA KASSLER •... ( 
• • Comm. I t 186055 '" 
(I) • NOTARY PUBUC·CAUfORMIA VI 

• RivetSide County : 1" 
0 0 0 

Mr CQ=:"u Ez11ii1S J1111e&, 2~1 t 

- 17-
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1. ,"Q . . . 

EXHIBIT A 

THE DUNCAN 
CHARITABLE REMAINDER UNITRUST 

1. All that certain parcel efland situate in the City of Alexandria, State ofVtrginia, 
generally describe& as follows: 

BEGINNING at ihe northwest comer of Henry and Cameron Street; thence in a 
westerly direction along the northerly line of Cameron Street 246 feet 10 inches to 
the northeast comer of Cameron and Fayette Streets; thence from said front back 
between parallel lines 176 feet 7 inches, the easterly line of said lot being the 
westerly line ofHeruy Street and the westerly line of said lot being the easterly line 
ofFayette Street containing 43,5~7 square feet, LESS AND EXCEPT a portion of 
said parcel ofland at the comer ofNorth Hemy Street and Cameron Street leased 
to the American Oil Company with a frontage of 110 feet on Cameron Street and 
125 feet on North Henry Street; it being understood that there is a plat prepared by 
Holland Surveyors, Alexandria, Vtrginia, dated February 12, 1959, more 
parti~arly descnoing this property. 

. ~ 

Receipt ofthe above descnoed asset is hereby acknowledged this 't .Pday of~,~ 
1999. 

TRUSTEE: 

~;l'D~'fkft- .. ~,r-

DUNCAN CRT - 18-
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,, ,, ' 

NORTHERN TRUST BANK OF CALIFORNIA N.A. by and through the undersigned 
authorized officer, hereby declines to accept its appointment as successor TlllStee of THE 
J.M. DUNCAN.m CHARITABLE REMAINDER UNITRUST created under that certain 
Trust Agreement dated August 4, 1999, wherein James M. Duncan, m, was the Donor 
and initial Trustee. 

Signed this 21 sc y of April, 2000, in Indian Wells, California. 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF ALEXANDRIA 

WlLLIAM Y. AUSTIN, TRUSTEE OF THE 
JAl\1ES M. DUNCAN, ill, LIVING TRUST. 
(Declaration dated September 7, 1993) 

Complainant, 

v. In Chancery No. CH010249 

~ 

THE CITY OF Al.J!.~1' VIRGINIA, eta/., 

v ANSWER OF DEFENDANTS 

~ -·:-> 

THE CITY OF ALEXANDRIA. VIRGINIA; '" 
ALEXANDRIA LIBRARY COMPANY: 

AND LOUISE FORST ALL. DORTHY KOOPMAN. 

;:-

LELIA SAUNDERS-BAILEY. ELIZABETH PORTER SIBOLD. 
WILLIAM FRANCIS SMITH. HOWARD W. S:MITii . • 

AND JOYCE WOODSON 
(COMPRISING THE ALEXANDRIA LIBRARY BOARD) 

-·: 
c......; .. . 
w 
i'·J 
0 

-··.: 
-

0 .-· 

This Answer to the Bill of Complaint is filed by counsel on behalf of Defendants 

The City of Alexandria, Virginia; Alexandria Library Company; and Louise Forstall, 

Dorothy Koopman, Lelia Saunders-Bailey, Elizabeth Porter Sibold, William Francis 

Smith, and Joyce Woodson (comprising the Alexandria Library Board). The Defendants 

are hereafter referred to collectively as "Defendant Library." 

In response to the Bill, Defendant Library respectfully represents as follows: 

1. Admitted. 

2. Admitted. 

3. Admitted. 

4. Admitted. 

5. Admitted. 
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6. Admitted. 

7. Admitted. 

8. Defendant Library admits that Complainant claims to have accepted and 

succeeded to the office of Successor Trustee of the Living Trust. With respect to the 

• 
remaining allegations of Paragraph 8, Defendant Library denies that Complainant is 

acting validly as sole successor trustee or that the California Court had authority to 

confirm him alone in the office of Successor Trustee. 

9. The allegations of Paragraph 9 of the Complaint are legal conclusions to 

which no· response is required. To· the extent they are deemed allegations of fact, the 

allegations are denied. 

10. Denied that Decedent James M. Duncan, m, acted solely in his individual 

capacity. The remaining allegations of Paragraph 10 are admitted. 

11. Denied that Decedent James M. Duncan, ill, acted solely in his individual 

capacity. The remaining allegations ofParagraph 11 are admitted. 

12. Denied that Decedent James M. Duncan, ill, acted solely in his capacity as 

Trustee of the Unitrust. The remaining allegations ofParagraph 12 are admitted. 

13. Admitted. 

14. Admitted. 

15. Admitted. 

16. Admitted. 

17. Admitted. 

18. Admitted. 

19. Denied. 

20. Denied. 
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21. Denied. 

22. All allegations not expressly admitted are denied. 

WHEREFORE, having fully answered, the Defendant Library prays that 

the Bill of Complaint be dismissed, and that the Defendant Library recover its costs. 
I 

Respectfully submitted, 

THE CITY OF ALEXANDRIA, VIRGINIA; 
ALEXANDRIA LIBRARY COJMPANY; 

LOUISE FORST ALL, 
DOROTHY KOOPMAN, 

LELIA SANDERS-BAILEY 
ELIZABETH PORTER SIBOLD, 

Wll..LIAM FRANCIS SlvfiTH, 
HOWARD W. SMITH 
JOYCE WOODSON 

(Comprising the Alexandria Library Board) 

By Counsel 

. rian o, V #15123 
6 Old Keene Mill Road, Suite A-21 0 

Springfield, Virginia 22152-1843 
(703) 644-9200 Telephone 
(703) 644-9400 Facsimile 

CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing was mailed to Peter A. Dingman 
and Elizabeth G. Engle, Dingman Labowitz, P.C., Counsel for Complainant, 526 King 
Street, Suite 209, St. Paul of the Desert Episcopal Church, 125 West El Almeda, Palm 
Springs, California 92262-5662, Gamma Mu Foundation, 8350 Greensboro Drive, 
McLean, Virginia 22102, Nationwide CH LLC c/o Ira Bloom 2801 New Mexico Avenue, 
N.W., Suite 1221, Washington, D.C. 20007 and c/o Demetrius P. Voudouris, Esq., 
Registered Agent, 3106 Trenhom D · , Defendants, this 13th 
day of March, 2001. 

-73-



VJ:RGJ:NJ:A: 

J:N THE CJ:RCOJ:T COURT FOR THE CJ:TY OF ALEXANDR~ 

WJ:LLJ:AM Y. AOSTJ:N 1 TRUSTEE OF THE 
J.AMES M. DUNCAN, IJ:I, LrviNG TROST 

Complai.nan t 1 

v. 
I 

I 

' 
THE CJ:TY OF ALEXANDRIA, VJ:RGJ:N~, 
et al. 

CHANCERY NO. ol010249 

= 

Defendants. l! 
' ANSWER OF =:tONWIDE CB LLC J ~ 

TO THE BJ:LL OF COMPLAJ:NT ~~ E 

Defendant Nationwide CH LLC ("Defendant Nationwid}'J 

through its undersigned counsel, hereby answers the 

-c., 

Complaint filed herein and as and for its cause states as follows: 

In response to the numbered paragraphs of the Bill of 

Complaint, Defendant Nationwide responds seriatim as follows: 

1. Admitted. 

2. Defendant Nationwide is without sufficient information to 

admit or deny the allegations of this paragraph and therefore 

denies same and demands strict proof thereof. 

3. Defendant Nationwide is without sufficient information to 

admit or deny the allegations of this paragraph and therefore 

denies same and demands strict proof thereof. 

C:\WPDOCS\NATIONWIDE\answer,cmp 
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4. Defendant Nationwide is without sufficient information to 

admit or deny the allegations of this paragraph and therefore 

denies same and demands strict proof thereof. Answering further, 

Defendant Nationwide avers that the document speaks for itself. 

5. Defendant Nationwide is without sufficient information to 

admit or deny the allegations of this paragraph and therefore 

denies same and demands strict proof thereof. 

6. Admitted. 

7. Defendant Nationwide is without sufficient information to 

admit or deny the allegations of this paragraph and therefore 

denies same and demands strict proof thereof. 

8. Defendant Nationwide is without sufficient information to 

admit or deny the allegations of this paragraph and therefore 

denies same and demands strict proof thereof. Answering further, 

Defendant Nationwide avers that the document speaks for itself. 

9. Defendant Nationwide is without sufficient information to 

admit or deny the allegations of this paragraph and therefore 

denies same and demands strict proof thereof. 

10. Defendant Nationwide is without sufficient information to 

admit or deny the allegations of this paragraph and therefore 

denies same and demands strict proof thereof. 

11. Defendant Nationwide is without sufficient information to 

admit or deny the allegations of this paragraph and therefore 

denies same and demands strict proof thereof. 

C:\NPDOCS\NATIONWIDE\answe~.cmp 2 
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12. Defendant Nationwide admits that Duncan executed the 

Sales Contract on or about October 20, 1999, but Defendant 

Nationwide denies that Duncan was acting solely in his capacity as 

Trustee of the Unitrust. 

13. Admitted. 

14. Defendant Nationwide is without sufficient information to 

admit or deny the allegations of this paragraph and therefore 

denies same and demands strict proof thereof. 

15. Defendant Nationwide· is without. sufficient information to 

admit or deny the allegations of this paragraph and therefore 

denies same and demands strict proof thereof. 

16. Defendant Nationwide is without sufficient information to 

admit or deny the allegations of this paragraph and therefore 

denies same and demands strict proof thereof. 

17. Defendant Nationwide is without sufficient information to 

admit or deny the allegations of this paragraph and therefore 

denies same and demands strict proof thereof. 

18. Admitted. 

19. Denied. 

20. Admitted. 

21. Denied. 

C:\WPDOCS\NATIONWIDE\answer.cmp 
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FIRST DEFENSE 
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Plaintiff's Bill of Complaint fails to state a cause of action 

upon which relief can be granted. 

SECOND DEFENSE 

Plaintiff's claims are barred by the doctrines of waiver, 

unclean hands, laches and/or mistake. 

THIRD DEFENSE 

Plaintiff's claims are barred by the doctrine of unclean 

hands. 

FOURTH DEFENSE 

Plaintiff's claims are barred by the doctrine of laches. 

FIFTH DEFENSE 

Plaintiff's claims are barred by the doctrine of mistake. 

SIX'rB DEFENSE 

Plaintiff's claims are barred by the doctrine of fraud. 

WHEREFORE, Defendant Nationwide demands that judgment be 

entered in its favor, that Plaintiff's claims against Defendant 

Nationwide be dismissed with prejudice, that all relief requested 

by· Plaintiff be denied, with costs and expenses assessed against 

Plaintiff, and this Court award such other and further relief as it 

deems appropriate and just. 

C:\WPDOCS\NATIONWID£\answer.cmp 4 
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BY COUNSEL 



Rand L. Gelber, VSB 
8150 Leesburg Pike, Suite 600 
Vienna, VA 22030 
(703) 35 6-0519 

'Gerald F. Chapman1 

6917 Arlington Road, Suite 350 
Bethesda, MD 20814 
301-652-3900, ext 3014 
FAX: 301-652-3023 

Attorneys for Plaintiff 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this /~day of March, 2000, a true 
and correct copy of the above and f;regoing was sent by first class 
mail, postage prepaid, to: 

Peter A. Dingman, Esq. 
Elizabeth G. Engle, Esq. 
Dingman & Labowitz, P.C. 
526 King Street, Suite 209 
Alexandria, VA 22314 

Alexandria Library Co. 
c/o Howard W. Smith, Esq. 
200 South Fairfax Street 
Alexandria, VA 22314 

Gamma Mu Foundation 
8350 Greensboro Drive 
McLean, VA 22102 

The City of Alexandria, VA 
c/o Ignacio Pessoa, Esq. 
301 King Street, Suite 1300 
Alexandria, VA 22314 

St. Paul of the Desert 
Episcopal Church 
125 West El Alameda 
Palm Springs! CA 92262-5662 

1A Motion to Admit Gerald F. Chapman pro hac vice is being 
filed concurrently with the filing of this Answer. 

C:\WPDOCS\NAriONWIDE\answer.cmp 5 
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Vl:RGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF ALEXANDRIA 

WILLIAM Y. AUSTIN, TRUSTEE OF THE 
JAMES M. DUNCAN, III, LIVING TRUST 

Complainant, 

v. CHANCERY NO. gM010249 

THE CITY OF ALEXANDRIA, Vl:RGINIA, 
et al. 

Defendants. 

NATIONWIDE CH LLC 

Defendant and CoUnterclai.mant, 

v. 

WILLIAM Y. AUSTIN, TRUSTEE OF THE 
JAMES M. DUNCAN I III I LIVING TRUST I 

Plaintiff and Counter-Defendant. 

TO THE HONORABLE JUDGES OF SAID COURT: 

COUNTERCLAIM 
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COMES NOW Nationwide CH LLC ("Nationwide"), by and through its 

undersigned counsel, and for its Counterclaim against William Y. 

Austin, Trustee, respectfully represents as follows: 

1. William Y. Austin, Trustee (the "Austin"), represents 

that he is the Trustee of the James W. Duncan, III, Living Trust 

created by Declaration dated September 7, 1993 and amended by First 

C:\WPDOCS\NATIONWIDE\counterclaim 
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Amendment dated June 30, 1994 to the James M. Duncan, III, Living 

Trust. 

2. Nationwide is a limited liability company organized and 

existing under the laws of the Commonwealth of Virginia. 

Nationwide claims an int~rest in certain real property which is 

adverse to the interest of Austin. 

3. The property at issue is located in the City of 

Alexandria, Virginia, and is described in a certain deed recorded 

in Deed Book 1498 at Page 1240, among the land records of the City 

of Alexandria, Virginia commonly known as 200 North Henry Street 

and 1115 North Cameron Street (the "Property"). 

4. On or about September 7, 1993, James M. Duncan, III 

("Duncan") executed a certain Declaration of Trust creating and 

establishing the James M. Duncan, III, Living Trust (the "Living 

Trust"), naming himself as Trustee and Beneficiary of the Living 

Trust. A copy of the Living Trust is attached hereto as Exhibit A 

and incorporated herein by this reference. 

5. On or about September 7, 1993, Duncan also made, 

executed and delivered a certain Deed in Trust (the "First Trust 

Deed") conveying the Property to himself as Trustee of the Living 

Trust. 

6. The First Trust Deed was recorded on June 15, 1994, in 

Deed Book 1498 at Page 1240 among the land records of the City of 

Alexandria, Virginia. 

C:\WPDOCS\NATIONWIDE\counte~claim 2 
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7. On June 30, 1994, Duncan executed a First Amendment to 

the James M. Duncan, III, Living Trust {the uLiving Trust 

Amendment") . The Living Trust Amendment, among other things, 

provided that, upon the death of Duncan or his resignation as the 

original Trustee of the Living Trust, Burke & Herbert Bank & Trust 

Company of Alexandria, Virginia, and William Y. Austin should 

succeed him, serving as Co-Trustees. The Living Trust Amendment 

further provided that if Burke & Herbert failed or refused to serve 

as Co-Trustee, that another Bank & Trust Company would serve in its 

stead. There was no provision for William Y. Austin to serve or to 

act alone. 

8. On March 2, 2001, Duncan departed this life. 

9. On July 19, 2000, Burke & Herbert Bank & Trust Company 

declined the appointment as successor Co-Trustee of the Living 

Trust. 

10. The Counter-Defendant claims to have succeeded as 

Successor Trustee of the Living Trust. However, no professional 

Bank & Trust Company has been appointed to serve with him as Co­

Trustee. 

11. On August 4, 1999, Duncan executed the J. M. Duncan 

III Charitable Remainder Unitrust {the "Unitrust") in which Duncan 

named himself as Trustee and a beneficiary of the Unitrust. A copy 

of the Unitrust Agreement is attached hereto as Exhibit B and 

incorporated. herein by this reference. 

C:\WPDOCS\NATIONWID&\councercla~ 3 
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12. As of the date of the execution of the Unitrust 

Agreement, Duncan was the Settlor, Trustee and Beneficiary of the 

Living Trust. 

13. On August 3, 1999, Duncan executed a deed (the "Second 

Trust Deed"} conveying t"he Property to James M. Duncan, III as 

Trustee of the Unitrust. 

14. As of the date of the execution of the Second Trust 

Deed, Duncan was the Settlor, Trustee and Beneficiary of the Living 

Trust. 

15. On October 20, 1999, Duncan entered into a Purchase 

Contract (the "Sales Contract"} for the sale of the Property to 

Nationwide. A copy of the Sales Contract is attached hereto as 

Exhibit c. 

16. As of the date of the execution of Sales Contract, 

Duncan was the Donor, Trustee and Beneficiary of the Unitrust as 

well as the Settlor, Trustee and Beneficiary of the Living Trust to 

the extent that the Living Trust was still operative. 

17. Nationwide asserts that the Unitrust and the Second 

Trust Deed are the controlling documents with respect to the 

Property, the Sales Contract is a valid and enforceable agreement, 

and that Nationwide has an interest in the Property by virtue of 

the Sales Contract. 

18. The Property constitutes the only known asset of the 

Uhitrust. 

C:\WPDOCS\NATIONWIOE\counterclaim 4 
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COUNT I 

DECLARATORY JUDGMENT 

19. Paragraph Nos. 1-18 are hereby incorporated by this 

reference. 

20. The existence of the Sales Contract, the document 

creating the Unitrust and the Second Trust Deed and the assertion 

of the rights of Nationwide in the Property create an actual 

controversy between Nationwide and Austin. 

21. The Living Trust· by its own ·terms was revocable in 

whole or in part, and Duncan could withdraw property from the 

Living Trust in any amount and at any time under the terms of the 

Living Trust. 

22. At all relevant times, the Living Trust was merely an 

alter ego of Duncan. 

23. At all relevant times, Duncan united within himself all 

capacities necessary to complete fee simple ownership and transfer 

of the Property. 

24. By his execution of the Unitrust Agreement and Second 

Trust Deed, Duncan effectively exercised his power under the Living 

Trust to amend or revoke the Living Trust and to withdraw the 

Property from the Living Trust and transfer it to the Unitrust. 

25. There is no provision in the Living Trust as amended 

which gives William Y. Austin the power to act alone as Trustee 

C:\WPDOCS\NATIONWIDE\countarclaim 5 
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without an institutional co-trustee being appointed to serve with 

him. 

26. The trustee named in the Unitrust as the successor 

trustee of the Unitrust, Northern Trust Bank of California, N.A., 

has declined to serve a:s the successor trustee, and there is 

presently no trustee serving the Unitrust. 

WHEREFORE, Nationwide prays that this Honorable Court enter an 

order, judgment or decree declaring that: (1) William Y. Austin 

cannoc validly represent the interests of the Living Trust as its 

sole trustee and that an institutional co-trustee must be appointed 

to serve with him; (2) the execution of the Unitrust Agreement and 

the Second Trust Deed operated to remove the Property from the 

Living Trust and to transfer it to the Unitrust and effectively 

amended or revoked the Living Trust as to the Property; (3) the 

Sales Contract is valid and enforceable; (4) the Court appoint a 

trustee to act on behalf of the Unitrust to complete the terms of 

the Sales Contract as such trustee shall deem appropriate; (5} the 

Uni trust Agreement and the Second Trust Agreement be declared 

valid, enforceable, and the controlling documents concerning the 

ownership of the Property and the right to transfer and convey the 

same; (6} Nationwide be awarded its costs and expenses herein, 

including reasonable attorneys' fees; and (7} for such other and 

further relief as the cause of justice may require. 

C:\WPDOCS\NATIONWIDE\counterclaim 6 
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COUNT II 

ACTUAL OR CONSTRUCTIVE FRAUD 

27. Paragraph Nos. 1-26 are hereby incorporated by this 

reference. 

28. Duncan executed the Sales Contract as the Trustee of 

the Unitrust. 

29. As part of the Sales Contract, Duncan represented and 

warranted, inter alia, that the Unitrust had all requisite powers, 

authorizations, consents a."nd· approval to enter into the Sales 

Contract and to perf9rm its obligations thereunder. Under the 

terms of the Sales Contract, Duncan also agreed that the foregoing 

representations and warranties were true at the time of the 

execution of the Sales Contract and that the same would be true and 

would be reaffirmed at settlement. 

30. As part of the Sales Contract, Duncan represented and 

warranted, inter alia, that the Unitrust owned the Property in fee 

simple free and clear of any liens, mortgages, encumbrances, 

obligations, reservations, lawsuits, judgments or any other 

encumbrances, claims or liens of any sort except as disclosed in 

the Sales Contract. Under the terms of the Sales Contract, Duncan 

also agreed that the foregoing representations and warranties were 

true at the time of the execution of the Sales Contract and that 

the same would be true and would be reaffirmed at settlement. 

C:\WPDOCS\NATIONWIDE\counte~claim 7 

-85-



31. At the time that Duncan executed the Sales Contract and 

made the foregoing representations and warranties to Nationwide, 

Duncan was the sole trustee of the Living Trust. 

32. Nationwide reasonably relied on the foregoing 

representations and warranties in entering into the Sales Contract 

and incurring substantial costs and expenses in its evaluation and 

efforts to comply with the terms of the Sales Contract. 

33. In the event that this Court should determine that the 

Sales Contract is not a valid and enforceable agreement for the 

sale of the Property because of the existence of the First Trust 

Deed, then Nationwide asserts and alleges that Duncan, in his 

capacity as the sole trustee of the Living Trust, committed actual 

or constructive fraud against Nationwide, and such acts of actual 

or constructive fraud are deemed to be the fraudulent acts of the 

Living Trust. 

34. Nationwide has been damaged by the fraudulent acts of 

the Living Trust. 

WHEREFORE, Nationwide prays that this Court enter judgment in 

its favor against the Living Trust in an amount to be determined at 

trial which amount is estimated to be in excess of $1 million to 

include expenses reasonably incurred and lost profits, prejudgment 

interest thereon, its costs and expenses herein, and for such other 

and further relief as the cause of justice may require. 

C:\WPDOCS\NATIONWI~E\counterclaim 8 
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Rf¥/ef£~ 
8150 Leesburg Pike, Suit~ 600 
Vienna, VA 22030 
(703) 356-0519 

~ap~~ 
6917 Arlington Road, Suite 350 
Bethesda, MD 20814 
301-652-3900, ext 3014 
FAX: 301-652-3023 . 

Attorneys for Plaintiff 

NATIONWIDE CH LLC 

BY COUNSEL 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this~d~day of March, 2000, a true 
and correct copy of the above and foregoing was sent by first class 
mail, postage prepaid, to: 

Peter A. Dingman, Esq. 
Elizabeth G. Engle, Esq. 
Dingman & Labowitz, P.C. 
526 King Street, Suite 209 
Alexandria, VA 22314 

Alexandria Library Co. 
c/o Howard W. Smith, Esq. 
200 South Fairfax Street 
Alexandria, VA 22314 

Gamma Mu Foundation 
8350 Greensboro Drive 
McLean, VA 22102 

C:\WPDOCS\NATIONWIDE\counterclaim 9 
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The City of Alexandria, VA 
c/o Ignacio Pessoa, Esq. 
301 King Street, Suite 1300 
Alexandria, VA 22314 

St. Paul of the Desert 
Episcopal Church 
125 West El Alameda 
Palm Springs, CA 92262-5662 

RAND L. GELBER 



EXHIBIT A 
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• 

THE JAMES M. DUNCAN, ill LIVING TRUST 

. -. 
. . . . 
. :"· 

I • I\ 
t • •I 

··~ .. ~ ,·'\ ..... 
... . · .. 

i_• ,::_ 
I, JAMES M. DUNCAN, III, of Riverside County, California, make thif· ..-: 

Declaration of Trust dated September 7, 1993, with myself as the initial Trustee ("my 

Trustee"). References in this docwnent to "my Trustee" shall refer to myself, as the initial 

Trustee or to the successor TruStee(s), as the context reqcires. All references to "my 

Trust" or "trust," unless otherwise stated, shall refer to this Living Trust and the trusts 

·created in it .. Notwithstanding anything in my Trust to the contrary, when I a:m serving 

as a Trustee under my Trust, 1 J113.Y act for and conduct business on behalf of my Trust 

as Trustee without the consent of any other Trustee. 

ARTICLE 1 

CREATION AND DISPOSmON OF TRUST 

1.1 Creation of Trust. I have initially funded my trust with the .sum of Ten 

Dollars. I may transfer additional assets to my Trustee, either during my lifetime or by 

my will or by other means. Such additional assets shall be listed, for convenience, on the 

attached schedule. My Trustee s~l hold, invest and distnbute all assets re~eived in trust 
. . 

under the tenns of this Agreement. For reference, all assets transferred to this trust shall 

be referred to as the "Trust Estate." 
' 

1.2 The Name of Mv Trust. For convenience, my trust shall be known as: THE 

JAMES M. DUNCAN, III LIVING TRUST, dated September 7, 1993. For purposes of 

beneficiary designations and transfers directly to my trust, my trust shall be referred to as: 

JAL\1ES· M. DUNCAN, III, original Trustee, or his successors in trust, under TIIE JAMES 
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M. DUNCAN, III LIVING TRUST, dated September 7, 1993, including any amendments 

thereto. 

ARTICLE 2 

PROVISIONS FOR ME DURING MY LIFETIME 

2.1 General Management. The Trustee shall hold, manage, invest, and reinvest 

the Trust Estate (if any requires .such management and investment) and shall collect the 

income, if any, therefrom and shall dispose of the net income and principal as follows: 

2.1.1 During my lifetime, the Trustee shall pay to me or apply for my 
. 

benefit all the net income from this trust. 

2.1.2 During my lifetime the Trustee may pay to me or apply for my 

benefit such swns from the principal of this trust as in its sole discretion shall be 

necessary or advisable from time to time for my medical care, comfortable maintenance, 

and welfare, taking into consideration to the extent the Trustee deems advisable, any other 

income or resources of mine known to the Trustee. 

2.1.3 I shall have no power to direct ~e Trustee ·to make gifts of principal 

or income from the Trust to a third party. AnY. gift made directly by the·T~ee to a third 

party in violation of this provision shall be construed as a distribution made directly to 

me, and then a· gift from me to such third party. 
~ 

2.2 Durin2 mv Disabilitv. During any period of time when I am disabled, my 

Trustee shall apply the trust property, including its income, exclusively for my benefit and 

for my valid obligations by observing the following procedural guidelines: 

2 
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2.2.1 My Trustee shall provide as much of the principal and net income 

of my trust as is necessary or advisable, in its sole and absolute discretion, for my health, 

support, maintenance, and general welfare, and for the payment of my of my valid 

obligations as confirmed by my Trustee. 

2.2.2 My Trustee shall provide as much of the principal and net income 

of my trust as my Trustee deems advisable for the payment of insurance premiums on 

policies owned by me, either directly or beneficially, or my trust. 

2.2.3 I shall be deemed disabled during any period when, in the opinion 

of two licensed physicians, I am incapacitated or disabled because of illness, age,. or any 

other cause which results in my inability to effectively manage my property or fmancial 

affairs. 

2.2.4 Any net income which is not distributed annually under this Article 

shall be accumulated and added to principal. 

ARTICLE 3 

MY RIGHTS TO AMEND OR REVOKE TRUST 

3.1 By signed instruments delivered .to the Trustee during my lifetime, I may: 

(1) withdraw property from this trust in any amount and at any time upon giving 

reasonable notice in writing to the Trustee; (2) add other property to the trust; (3) change 

the beneficiaries, their respective shares and the plan of distribution; (4) amend this 

Declaration of Trust in any other respect; (5) revoke this trust in its entirety or any 

provisions therein; provided, however, the duties or responsibilities of the Trustee shall 
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not be enlarged without the Trustee's consent nor without satisfactory adjustment of the 

Trustee's compensation. 

ARTICLE 4 

.ADMINISTRATION OF MY TRUST UPON MY DEATH 

4.1 Pavment of Excenses, Claims, and Taxes. Upon my death, my Trustee is 

authorized, but not directed, to pay the following: expenses of my last illness, funeral, 

and burial, including memorials of all types and memorial services of" such kind as my 

Trustee in its sole discretion shall approve; legally enforceable claims against me or my 

estate; expenses with regard to the administration of my estate; and Federal estate tax, 

applicable state inheritance or estate taxes, or any other taxes occasioned by my death. 

4.1.1 The payments authorized under this Article are discretionazy, and no 

claims or right to payment by third parties may be enforced against my trust by virtue of 

such discretionary authority. 

4.1.2 My Trustee shall be indemnified from the trust property for any 

damages sustained by my Trustee as a result of its exercising, in good faith, the authority 

granted it under this Article. 

4.2 Coordination with Mv Personal Reoresentative. This Article shall be utilized 

to help facilitate the coordination between the personal representative-of my probate estate 

and my Trustee with respect to any of my property owned outside of my trust at my 

death. 
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4.2.1 Authorized Pavments. My Trustee, in its sole and absolute discretion, 

may elect to pay the payments authorized under this Article either directly to the 

appropriate persons or institutions or to my personal representative of my probate estate. 

My Trustee may rely upon the written statements of my personal representative as to all 

material facts relating to these payments; my Trustee shall not have any duty to see to the 

application of such payments. 

4.2.2 Purchase of Assets and Loans. My Trustee is authorized to purchase 

and retain in the form received, as an addition to my trust, any property which· is apart of 

my probate estate. In addition, my Trustee may make loans, with or without sec~ty, to 

my probate estate. My Trustee shall not be liable for any loss suffered by my trust as a 

result of the exercise of the powers granted in this paragraph. 

4.2.3 Distributions from Mv Personal Reoresentative. My Trustee is 

a~thorized to accept distributions from my personal representative of my probate estate 

. without audit and my Trustee shall be under no obligation to examine the records or 

accounts of my personal representative. 

4.3 Aooortionment. All expenses and claims and all estate, inheritance, and death . . 

taxes, excluding any generation-skipping transfer tax, resulting from my death shall be 

paid without apportiomnent and without reimbursement from any .person, except as 

otherwise specifically provided in this trust. 

4.3.1 Prooerrv Passim! Outside Mv Trust. Notwithstanding anything to the 

contrary in my trust, estate, inheritance, and death taxes assessed with regard to property 
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passing outside of my trust or outside of my probate estate, but included in my gross 

estate for federal estate tax purposes, shall be chargeable against the persons receiving 

such property. 

4.4 Mv Trustee's Authoritv to Make Tax Elections. My Trustee may exercise any 

available elections with regard to state or federal income, inheritance, estate succession, 

or gift tax law. 

ARTICLE 5 

TANGmLE PERSONAL PROPERTY 

S.l Tang:ible personal prooertv. Upon my death, I give all tangible personal 

property ovro.ed by the Trust to LEON ARNOLD DUNCAN, if he survives me. If he 

does not survive me, I give all tangible personal property owned by the Trust to my 

cousin, HARRIET F. FELLOWS, if she survives me. 

52 Memorandum. I request that the recipients of my tangible personal property 

honor any memorandum I may leave as to distribution of specific items. 

ARTICLE 6 

THE CHARITABLE REMAINDER TRUST 

Upon my death the Trustee shall divide the net assets of the ~rust Estate into 
'\ 

separate accounts or trusts, one for each of MARIE R. :MAI:..ONE, CARL A . 
• 

RUTHSTROM, and WILLIAM Y. AUSTIN, who are living at the time of my death. If 

one of these has predeceased me, the entire Trust Estate shall be allocated to the survivors. 
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If two of those have predeceased me, one-third shall be allocated to the survivor, and the 

balance shall be held and distributed pursuant to Paragraph 6.13. My Trustee shall 

manage each such Trust as a Charitable Remainder Trust, each referred to separately in 

this Article as "the Trust." For convenience, each Trust may be called, for example, the 

Marie R. Malone Charitable Trust. For convenience, references in this Trust to the 

"Income Beneficiary" shall refer to each of MARIE R. MALONE, CARL A.. 

RU1HSTROM, and WILLIAM Y. AUSTIN, as to their Trust. Each Trust shall be 

managed separately, and each shall be adminiStered and distributed as follows: 

6.1 The Trustee shall hold, manage, invest and reinvest the assets, collect the rents, 

income, interest and dividends therefrom, and pay over to the Income Beneficiary or apply 

for his use and benefit, for and during the term of his life an amount (the "unitrust 

amount") equal to FIVE (5%) percent of the net fair market value of the Trust assets 

determined annually by the Trustee as of the first business day of each taxable year of the 

Trust. The unitrust amount shall be paid in equal quarterly installments from income and, 

to the extent that inc.ome is not sufficient, from principal. AIJ.y income of the Trust for 

a taxable year in excess of the unitrust amount shall be added to the principal. 

6.2 Upon the death of the Income Beneficiary, the Trust shall terminate and my 

Trustee shall distribute all of the then principal and income of the Trust, other than any 

amount due the Income Beneficiary, to the charities listed in paragraph ·6.13. If any 

charity is not an organization descn"bed in Sections 170(c), 2055(a), 2522(a) or (b) and 

170(b)(l)(A) of the Internal Revenue Code of 1986 (the "Code") at the time when any 
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principal and income to such organization or organizations then described in Sections 

170(c), 2055(a), 2522(a) or (b) and 170(b)(l)(A) of the Code, contributions to wbich are 

deductible for income, gift and estate tax purposes at such time, as my Trustee in its sole 

and absolute discretion, shall select, which are most similar in puxpose to the disqualified 

charity I have specifically named. 

6.3 No amoWlt other than the unitrust amount shall be paid to the Income 

Beneficiary. 

6.4 If the net fair market value of the Trtist assets is incorrectly· dete.."lliined by my 

Trustee for any taxable year, then within a reasonable period after the final determination 

of the correct value, my Trustee shall pay to the Income Beneficiacy in the case of 

undervaluation or shall receive from the Income Beneficiary in the case of an overvalu-

ation an amowtt equal to the difference between the unitrust amount properly payable and 

the unitrust amowtt actually paid. 

6.5 In determining the unitrust amount, my Trustee shall prorate the same, on a 

daily basis, for a short taxable Ye3.! and for the period the Income Beneficiary lives in the 

taxable year of his death, in accordance with~~ applicable provisions of the Regulations 

issued under the Code. 

6.6 Nothing in this instrument shall be construed to restrict my Trustee from 
. . 

investing the Trust assets in a manner which could result in the annual realization of a 

reasonable amount of income or gain from the sale or disposition of Trust assets. 
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6. 7 The obligation to pay the unitrust amount shall commence with the date of my 

death, but payment of the unitrust amount may be deferred from the date of my death to 

the end of the taxable year of the Trust in which occurs the complete funding of the Trust. 

Within a reasonable time after the occurrence of such event, my Trustees shall pay the 

amount determined under the method descn"be in Section 1.664-l(a)(S)(ii) of the United 

States Treasury Regulations less the sum of any amounts previously .distributed and 

interest thereon computed at six (6%) percent a year, compounded annually, from the date 

of distribution to the occWTence of such event. 

6.8 If any additional contributions are made to the Trust after the initial 

contribution in Trust, the unitrust amount for the taxable year in which the assets are 

added to the Trust shall be FIVE (5%) percent of the sum of (a) the net fair market value 

of Trust assets (excluding the assets so added and any income from, or appreciation on, 

such assets) and (b) that proportion of the value of the assets so added that was excluded 

under (a) which the number of days in the period ·which begins with the date of 

contribution and ends with the earlier of the last day of the taxable year or the Income 

Beneficiary's death bears to the number of days in the period which begins on the first 

day of such taxable year and ends with the earlier of the last day in such taxable year or 

the Income Beneficiary's death. In the case where there is no valuation date after the time 

of contribution, the assets so added shall be valued at the time of contribution. 

6.9 Except for the payment of the uoitrust amount to the Income Beneficiary, my 

Trustee is prohibited from engaging in any ~ct of self-dealing as defined in Section 
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4941 (d) of the Code, from retaining any excess business holdings as defmed in Section 

4943(c) of the Code which would subject the Trust to tax under Section 4943 of the Code, 

from malcing any investments which would subject the Trust to tax under Section 4944 

of the Code, and from making any taxable expenditures as defined in Section 4945(d) of 

the Code. My Trustee shall make distributions at such times in such manner as not to 

subject the Trust to tax under Section 4942 of the Code. 

6.10 Any other provisions of this Trust to the contrary notwithstanding, the unitrust 

amount, shall not be reduced by any expenses of the Trust including, but not limited to, 

Trustee's commissions. 

6.11 As used in this Article, the term "the net fair market value" of the Trust shall 

mean its net fair market value as that term is used in Section 664( d)(2) of the Code. All 

sections of the Code referred to in this Article shall be deemed to include future 

amendments to such sections as well as corresponding provisions of future Internal 

Revenue laws. 

6.12 It is my intention that the Trusts created ·by this Article shall qualify for a 

charitable remainder deduction for Federal es;ate tax purposes. Accordingly~ I direct that 

the provisions of this Trust be construed in accordance with this intention and I further 

direct that none of the powers granted to my Trustee shall be exercis~d in such a manner 

as to disqualify the Trust from such deduction. 

6.13 The Charities. All references in this Declaration of Trust to the "charities," 

and the sole recipient of the remainder of The Charitable Remainder Trust(s), shall be 
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THE JAMES M. DUNCAN, JR., LIBRARY FOUNDATION (the "Foundation"), which 

shall be created, managed, and distributed as follows. The Trustee of my Trust sball 

manage the assets thereof and shall distribute such sums from the income and the 

principal, in amounts to be determined from time to time in the discretion of my Trustee, 

for the pwpose of providing to the James M. Duncan, Jr., Library, in Alexandria, Virginia, 

funding for any of a broad selection of EDUCATIONAL benefits as determined by my 

Trustee, including but not limited to the development and presentation of courses and 

educational programs not available in the public school system, and the purchase of 

equipment for these courses and for textbooks not included in the general purchasing 

program. My Trustee is directed to distribute funds only for uses which are over and 

above what the City of Alexandria provides for its other libraries. My Trustee shall 

distribute each year enough funds, and sball take such other actions, so as to comply with 

the requirements of the Code and the Regulations thereunder for tax-exempt organizations. 

A further condition of distribution of funds is that the library be continuously named the 

James M. Duncan, Jr., Library, and tbat the name be prominently displayed. 

ARTICLE 7 

POWER OF T~USTEE TO RESIGN 

Any Trustee may resign this trusteeship during my lifetime by giving me thirty (30) 
; 

days' notice in writing delivered to me in person or mailed to my last known address, the 

resignation to become effective as ·hereinafter provided. Upon receipt of such notice I 

shall appoint a successor Trustee. Upon the failure of the successor Trustee to accept the 
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trust within thirty (30) days from the time notice was delivered in person or mailed to me, 

the Trustee rmy resign to the court having jurisdiction over this Trust, which court may, 

if it deems advisable, accept the resignation and appoint a successor Trustee. Upon the 

appointment of and acceptance by a successor Trustee, the original Trustee shall pay over, 

deliver, assign, transfer, or convey to such successor Trustee the trust property and make 

a full and proper accounting to me, wP.ereupon his resignation shall become effective. 

The substitute or successor Trustee upon acceptance of this Trust and the Trust property 

shall succeed to and possess all the rights, powers, and duties, authority, and responsibility 

conferred upon the Trustee originally named herein. 

ARTICLE 8 

SUBSTITUTE OR SUCCESSOR TRUSTEES 

8.1 Successor Trustee. Upon the death or resignation of myself as the original 

Trustee, unless other provisions shall be made by me,·the first successor Trustee shall be 

BURKE & HERBERT BANK & TRUST COMPANY of Alexandria, Virginia. 

Upon. or after my death or disability, a replacement successor Trustee, limited to 

a bank or trust company or an attorney at law, may be appointed by a majority ofMARIE 

R. MALONE, CARL A. RliTHSTROM, and WILLIAM Y. AUSTIN or the survivors of 

them or, if another successor Trustee is needed and if they fail to act,· by the court having 
l 

jurisdiction over this Trust. The appointment of a successor Trustee or Co-Trustee shall 

be effective upon acceptance of fiduciary duties by the successor Trustee, at which time 

all references herein to "my Trustee" shall refer to the successor Trustee. 
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8.2 Apoointine a Co-Trustee. Any sole Trustee may in his or her discretion 

appoint a Co-Trustee. Any successor Trustee shall be deemed to be in office and entitled 

to act upon delivery of its written acceptance of this Trust to an acting Trustee, or if none, 

to at least one beneficiary. Ally Co-Trustee may delegate his or her powers in writing to 

the other Trustee for a period not to exceed one year, may revoke that designation, and 

may successively renew it. AJJ.y Sti~cessor Trustee shall have all the powers, immunities 

and discretions given to the original Trustee. 

8.3 Actions of Predecessor. No Trustee serving under this Agreement, who bas 
. 

been appointed by me, shall be. responsible for or required to inquire into any fi:ducia.ry 

actions occurring before such Trustee's appointment. 

8.4 ~ccountin2s. My Trustee shall make an annual accounting during my 

lifetime to me or to the one who, in the opinion of my Trustee, is primarily in charge of 

my affairs, and after my death, to the beneficiaries of this trust. 

ARTICLE 9 

DEFIN.ItiON OF TRUSTEE 

Vlhenever the word "Trustee" or my modifying or substituted pronoun therefor is 

used in this Trust, such words and respective pronouns shall be held and taken to include 

both the singular and the plural, the masculine, feminine, md neuter gender thereof, and 

shall apply equally to the Trustee named herein and to any successor or substitute Trustee 

acting hereunder, and such successor or substitute Trustee shall possess all the rights, 
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. . 
powers and duties, authority and responsibility conferred upon the Trustee originally 

named herein. 

ARTICLE 10 

FEE SCHEDULE FOR TRUSTEE 

For its services as Trustee, a corporate Trustee shall receive an amount which shall 

be determined by its Standard Fee Schedule in effect and applicable at the time of the 

performance of such services. If no such schedule shall be in effect at that time, or if the 

Truste~ is an individual, the Trustee shall be entitled to reasonable compensation for the 

services rendered. 

ARTICLE 11 

TRUSTEE'S POWER TO SIGN AND EXECUTE 

Notwithstanding anything in my trust to the contrary, when I am serving as Trustee 

under my Trust, I may act for and conduct business on behalf of my Trust as Trustee 

without the consent of any other Trustee. 

No person or corporation dealing with the Trustee shall be requked to ·ii:lvestigate 

the Trustee's. authority for entering into any transaction or to see to the application of the 

proceeds of any transaction. 

' 

14 

-102-



ARTICLE 12 

POWERS OF TRUSTEE 

The Trustee shall have all the powers granted under Section 64.1-57 of the Code 

of Virginia, 1950, as amended. In 'addition, the Trustee is authorized in its fiduciary 

discretion (which shall be subject to the standard of reasonableness and good faith to all 

beneficiaries) with respect to any property, real or personal, at any time held under any 

provision of this Trust and without authorization by any court and in addition to any other 

rights, powers, authority and privileges granted by any other provision of this Trust or by 

statute or general rules of law: 

12.1 To retain in the form received any property or undivided 
interest in property donated to, or otherwise acquired as part of the Trust 
Estate, including residential property and shares of the Trustee's own stock, 
regardless of any lack of diversification, risk or non productivity, as long as 
it deems advisable, and to exchange any such security or property for other 
securities or properties and to retain such items received in exc~ge, 
although said property represents a large percentage of the total property of 
the Trust Estate or even the entirety thereof. 

12.2 To invest and reinvest all or any part of the Trust Estate 
in any property and undivided interest in property, wherever located, 
including bonds, debentures, notes, secured or unsecured, stocks of 
corporations regardless of class, interests in limited partnerships, real estate 
or any interest in real estate whether or not productive at the time of 
investment, interests in trusts, investment trusts, whether of the open and/or 
closed fund types, and participation in common, collective or pooled trust 
funds of the Trustee, insurance contracts on the life of any beneficiary or 
annuity contracts for any beneficiary, without being limited by any stanrte 
or rule of law concerning investments by fiduciaries. 

12.3 To sell or dispose of or grant options to purchase any 
property, real or personal, constituting a part of the Trust Estate, for cash. or 
upon credit, to exchange any property of the Trust Estate for other property, 
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at such times and upon such terms and conditions as it may deem best, and 
no person dealing with it shall be bound to see to the application of any 
monies paid. 

12.4 To hold any securities or other property in its own name 
as Trustee, in its own name, in the name of a nominee (with or without 
disclosure of any fiduciary relationship) or in bearer form. 

12.5 To keep, at any time and from time to time, all or any 
portion of the Trust Estate in cash uninvested for such period or periods of 
time as it may deem advisable, without liability for any loss in income by 
reason thereof. 

12.6 
rights. 

To sell or e~ercise stock subscription or conversion 

12.7 To refrain from voting or to vote shares of stock which 
are a part of the Trust Estate at shareholder's meetings in person or by 
special, limited, or general proxy and in general to exercise all the rights, 
powers and privileges of an owner in respect to any securities constituting 
a part of the Trust Estate. 

12.8 To participate in any plan of reorganization or consoli· 
dation or merger involving any company or companies whose stock or other 
securities shall be part of the Trust Estate, and to deposit such stock or other 
securities under any plan of reorganization or with any protective committee 
and to delegate to such committee discretionary power with relation thereto, 
to pay a proportionate part of the expenses of such committee and any 
assessments levied under any such plan, to accept and retain new securities 
received by the Trustee pursuant to any such plan, to exercise all conver· 
· sion, subscription, voting and other rights, of whatsoever nature pertain.i.ng 
to such property, and to pay any amoimt or amounts of money a5 it may 
deem advisable in connection therewith. 

12.9 To borrow money and to encumber, mertg~ge or pledge 
any asset of the Trust Estate for a term within or extending beyond the term 
of the trust, in connection with the exercise of any power veSted in the 
Trustee. 
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12.1 0 To enter for any purpose into a lease as lessor or lessee 
with or without option to purchase or renew for a term within or extending 
beyond the tenn of the trust. 

12.11 To subdivide, develop, or dedicate real property to 
public use or to make or obtain the vacation of plats and adjust boundaries, 
to adjust differences in val~tion on exchange or partition by giving or 
receiving consideration, and to dedicate easements to public use without 
consideration. 

12.12 To make ordinary or extraordinary repairs or alterations 
in buildings or other structures, to demolish any improvements, to raze 
existing or erect new party walls or buildings. 

12.13 To continue and operate any business owned by the 
Grantor at the Grantor's -death and to do any and all things deemed needful 
or appropriate by the Trustee, including the power to incorporate the 
business and to put additional capital into the business, for such time as it 
shall deem advisable, without liability for loss resulting from the continu­
ance or operation of the business except for its own negligence; and to close 
out, liquidate or sell the business at such time and upon such tenns as it 
shall deem best. 

12.14 To collect, receive, and receipt for rents, issues, profits, 
and income of the Trust Estate. 

12.15 To insure the assets of the Trust Estate against damage 
or loss and the Trustee against liability with respect to third persons. 

. 12.16 In buying and selling assets, in lending and borrowing 
money, and in all other transactions, irrespective of the occupancy .by the 
same person of dual positions, to deai with itself in its separate, or any 
fiduciary capacity. 

12.17 To compromise, adjust, arbitrate, sue on or defend, 
abandon, or otherwise deal with and settle claims in favor of or Q.gainst the 
Trust Estate as the Trustee shall deem best. 

12.18 To employ and compensate agents, accountants, invest-
ment advisers, brokers, attorneys-in-fact, attorneys-at-law, tax specialists, 
realtors, and other assistants and advisors deemed by the Trustee needful for 
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the proper administration of the Trust Estate, and to do so without liability 
for any neglect, omission, misconduct, or default of any such agent or 
professional representative provided such person was selected and retained 
with reasonable care. 

12.19 To detennine what shall be fairly and equitably charged 
or credited to income and what to principal. 

12.20 To hold and retain the principal of the Trust Estate 
undivided Wltil actual division shall become necessary in order to make 
distributions; to hold, manage, invest, and account for the several shares or 
parts thereof by appropriate entries on the Trustee•s books of account; and 
to allocate to ea..ch share or part of share its proportionate part of all receipts 
and expenses; provided, however, the carrying of several trusts as one shall 
not defer the vesting in title or in possession of any share or part of share 
thereof. 

12.21 To make payment in cash or in kind, or partly in cash 
and partly in kind upon any division or distribution of the Trust Estate 
(including the satisfaction of any pecuniary distribution) without regard to 
the income tax basis of any specific property allocated to any beneficiary 
and to value and appraise any asset and to distribute such asset in kind at 
its appraised value; and when dividing fractional interests in property among 
several beneficiaries to allocate entire interests in some property to one 
beneficiary and entire interest in other property to another beneficiary or 
beneficiaries. 

12.22 In general, to exercise all powe~s in the management of 
the Trust Estate which any individual. could exercise· in his or her own 
rights, upon such terms and conditions as it may reasonably deem be~ and 
to do all acts which it may deem reaso~bly necessary or proper to carry out 
the purposes of this Trust Agreement. 

12.23 To purchase property, real or personal, ·from the 
Grantor's general estate upon such terms and conditions 'as. to price and 
tenns of payment as the Grantors executor or administrator and the Trustee 
shall agree, to hold the property so purchased as part of the Trust. Estate 
although it may not qualify as an authorized trust investment except for this 
provision, and to dispose of such property as and when the Trustee shall 
deem advisable. The fact that the Grantors executor or aclmmistrator and 
the Trustee are the same shall in no way affect the validity of this provision. 
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12.24 To lend funds to the Grantor's general estate upon such 
tenns and conditions as to interest rates, maturities, and security as the 
Grantor's executor or administrator and the TIUStee shall agree, the fact that 
they may be the same in no way affecting the validity of this provision. 

12.25 To receive property bequeathed, devised or donated to 
the Trustee by the Grantor or any other person; to receive the proceeds of 
any insurance policy which names the Trustee as beneficiary; to execute all 
necessary receipts and releases to executors, donors, insurance companies 
and other parties adding property to the Trust Estate. 

12.26 To combine assets of two or more trusts if the provi-
sions and terms of each trust are substantially identical, and to administer 
them as a single trust, if the Trustee reasonably deteimines that the 
administration as a single trust is consistent with my intent, and facilitates 
the trust's administration without defeating or impairing the interests of the 
beneficiaries. 

12.27 To divide any trust into separate shares or separate 
trusts or to create separate trusts if the Trustee reasonably deems it 
appropriate and the division or creation is consistent with the Grantor's 
intent, and facilitates the trust's administration without defeating or 
impairing the interests of the beneficiaries. 

12.28 If any stock of an S corporation becomes distributable 
to a trust created under this agreement, and such trust is not a qualified 
Subchapter S trust, the Trustee may implement any of the following 
alternatives with respect to the S corporation stock: 

12.28.1 Where the original trust is for a sole beneficiary, 
the Trustee may create for that beneficiary a separate trust that q~fies as 
a Subchapter S trust, and then distribute such stock to the newly created 
trust. 

12.28.2 Where the original trust is for mUltiple beneficia-
ries, the Trustee may divide the trust into separate trusts for ~ch of the 
beneficiaries. Each newly created trust shall hold that beneficiary's pro rata 
share of the S corporation stock, and shall qualify as a Subchapter S trust. 

12.28.3 If circumstances prevent the Trustee from 
accomplishing the first two alternatives under this paragraph, the Trustee 
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may, in its sole and absolute discretion, distribute such stock to the 
beneficiaries as if the trust had terminated, while continuing to hold any 
other non-S corporation property in trust. Each newly created S corporation 
trust shall have mandatory distributions of income and shall not provide for 
powers of appointment that can be exercised by the beneficiary during the 
beneficiary's lifetime. In all other respects, the newly created trusts shall 
be as consistent as possible, with the original trusts and still qualify as 
Subchapter S trusts. The Trustee may take any action necessary with regard 
to S corporations, including making any elections required to qualify stock 
as S corporation stoc~ a~d may sign all required tax returns and forms. 

·ARTICLE 13 

RIGHTS OF MYSELF AND TRUSTEE IN INSURANCE POLICIES 

During my life, I shall have all rights under any life insurance policies payable to 

the Trustee, including the right to change the beneficiary, to receive any dividends or other 

earnings of such policies without accountability therefor to the Trustee or any beneficiary 

hereunder, and may assign any policies to any lender, including the Trustee, as security 
. . 

for any loan to me or any other person; and the Trustee shall have no responsibility with 

respect to any policies, for the payment of premiums or otherwise, except to hold any 

policies received by the Trustee in .safekeeping and to deliver them upon my written 

request and upon the payment to the Trustee. of reasonable compensatio~ for services. 

The rights of any assignee of any policy shall be superior to the rights of the Trustee. If 

any policy is surrendered or if the beneficiary of any policy is chang~ this Tnist shall 

< 

be revoked with respect to such policy. However, no revocation of the Trust with respect 

to any policy, whether pursuant to the provisions of the preceding sentence or otherwise, 

shall be effective unless the surrender or change in beneficiary of the policy is accepted 
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by the insurance company. Upon the death of the insured under any policy held by or 

known to, and payable to, the Trustee, or upon the occurrence of some event prior to the 

death of myself that matures any such policy, the Trustee, in its discretion, may either 

collect the net proceeds and hold them as part of the principal of the Trust Estate, or may 

exercise any optional method of settlement available to it, and the Trustee shall deliver 

any policies on my life held by it and payable to any other beneficiaries as those 

beneficiaries may direct. Payment to, and the receip! of, the Trustee shall be a full 

discharge of the liability of any insurance company,· which need _not take n~tice of this 
. 

agreement or see to the application of any payment The Trustee need not e1:1gage in 

litigation to enforce payment of any policy without indemnification satisfactory to it for 

any resulting expenses. 

ARTICLE 14 

DISCRETION TO TERMINATE SMALL TRUST 

If at any time any trust created hereunder has a fair market value as detennined by 

the Trustee of Fifty Tho~and Dollars ($50,000.00) or less, the Trustee, in its absolute 

discretion if it determines that it is uneconoll)ical to continue such trust, .may terminate 

such trust and distribute the trust property to the person or persons then entitled to receive 

or have the benefit of the income therefrom or the legal representative of such person. 

If there is more than one income beneficiary, the Trustee sball make such distribution to 

such income beneficiaries in the proportion in which they are beneficiaries or if no 

proportion is designated in equal shares to such beneficiaries. 

21 

-109-



ARTICLE 15 

COMMON DISASTER PROVISION 

If any beneficiary and I should die under such circumstances as would render it 

uncertain whether the benefi~iary or I died first, then it shall be conclusively presumed 

for the purposes of this Trust that said beneficiary predeceased me. 

ARTICLE 16 

PROTECTION FROM CREDITORS 

Except as otherwise provided herein, all payments payable, or to become payable, 

to the beneficiary of any trust created hereunder shall not be subject to anticipation, 

assignment, pledge, sale or transfer in any manner, nor shall any said beneficiary have the 

power to anticipate or encwnber such interest, nor shall such interest, while in the 

possession of the Trustee, be liable for, or subject to, the debts, contracts, obligations, 

liabilities or torts of any beneficiary. 

ARTICLE 17 

PERPETUITIES SAVINGS CLAUSE 

Notwithstanding anything herein to the contrary, the trusts created hereunder shall 

vest in ownership not later than Twenty-one (21) years after the death of the last survivor 

of my issue living at the time of the signing of this Trust or amendments, if any. If 
. . 
; 

necessary in order to avoid the application of the Rule Against Perpetuities, at the latest 

date described above the Trustee shall distribute each remaining trust hereunder to the 
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: beneficiary or beneficiaries of the current income thereof, and if there is more than one 

beneficiary, in the proportion in which· they are beneficiaries or if no proportion is 

designated in equal shares to such beneficiaries. 

ARTICLE 18 

GOVERNING LAW 

This Trust Agreement and the trusts created hereby shall be construed, regulated, 

and governed by and in accordance with the laws of the State of Virginia. 

IN WITNESS WHEREOF, I have signed this Trust, as Grantor and. as Trustee, 

effective the date ·written at the beginning. 

STATE OF VIRGINIA 

COUNTY OF FAIRFAX 

-b1ro~1~·~J;z­
~ML~ee··~rr 
~S M. DUNCAN, m · 

Trustee 
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SCHEDULE A 

(to THE JAMES M. DUNCAN, ill LIV1NG TRUST) 

This Schedule A is included only for the convenience of the Trustee and 
beneficiaries, and any failure to list assets on Schedule A will in no way alter the Trust's 
ownership of those assets. The undersigned acknowledges the following property to be 
a part of the Trust Estate: . 

1. The personal property listed or described in the attached Deed of Gift No. 1. 

2. Life Insurance policy No. issued by ----------
Insurance Company, in the face amount of$. _____ ----: 

3. All my present and future interest in the following real estate, together with all 
present and future improveme:Q.ts thereon: 

a. 200 N. Henry Street (alternately called 1101 Cameron Street), City of 
Alexandria, Virginia. 

b. 1112 (or 1115) Cameron Street ("Hopkins warehouse"), City of Alexandria, 
Virginia. 

c. My 3/4 interest in 1552 East Twin Palms Drive, Palm Springs, California. 

d. 859 Camino Condor, Palm Springs, California. 

4. My interest in the following accounts in the following institutions, together with 
all future additions, interest, or accumulations therein and also including all new· accounts 
and the accumulations and the future additions, interest or accumulation in any and all 
other financial institutions in which new accounts are opened in the future; 

Account at: F er.ris, Baker Watts, Inc. 
1720 I Street, N.W. 
Washington, DC 20006 
Acct. No. 02222230-02-32 
Loren Danielson, 202-429-3500 

Account at: Ba.J?k of Palm Springs 
601 E Tahquitz Way 
Palm Springs, CA 92262 
Acct. #022-092365 
(A branch of the Bank of California) 
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· 5. 'My interest in the following securities in the following companies together with all 
future accumulations and purchases in said companies, together with all future securities 
and accumulations purchased in any and all other companies: 

Burke & Herbert Bank & Trust Co. 
#01140752 

6. All my rights, title and interest in the following: 

---~~~~~~~~~~~~/ 

'· 
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DEED OF GIFI No. 1 

I, JAlv!ES M. DUNCAN, 111, hereby transfer unto THE JAMES M. DUNCAN, m 

LIVlNG TRUST, created by document of this date by and between myself as Grantor and 

Trustee, all of my tangible personal property of every kind and description including, 

without limitatiori, household g~ods, furniture and jewelry, presently owned or hereafter 

acquired by me. 

Date: September 7, 1993 

' 
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F:IRST AMENDMEli'X 
~0 

~ JAMES M. DUNCAN, :I:I:I L:IVING TRUST 
DATED SEPTEMBER 7, 1993 

This First Amendment to The James M. Duncan, III Living Trust 

is made this 30th day of June, 1994 by JAMES M. DUNCAN, III, 
. . 

Trustor and Trustee. The Trustor hereby amends as follows: 

ARTICLE 6. 

Paragraph. One of Article 6 shall be amended to read as 

follows: ·~· 

~ CHARITABLE REMAINDER ~RUST 

Upon my death, the Trustee shall continue the Trust for the 

benefit of WILLIAM Y. AUSTIN. For convenience, references in this 

Trust to the "Income Beneficiary" shall refer to WILLIAM Y. AUSTIN. 

If WILLIAM Y. AUSTIN shall not survive, Trust balance shall be held 

and distributed pursuant to Article 6 and Paragraph 6 .13. The 

Trust shall be distributed as follows: 

Continuing paragraphs 6 • 1 through paragraphs 6. 13 shall remain 

unchanged. 

ARTICLE 8 

Article 8 shall be amended as follows: 

SUBSTI~E OR SUCCESSOR TRUSTEES 

8.1 Successor Trustee. Upon the death or resignation of · 

myself as the original Trustee, unless other provisions shall be 

made by me, the first successors shall be Co-T~ustees: BURKE & 

HERBERT BAliK & TRUST COMPANY of Alexandria, Virginia and WILLIAM Y. 

AUSTIN shall serve as Co-Trustees. 
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The appointment of a successor Trustee or Co-Trustee shall be 

effective upon acceptance of fiduciary duties by the successor 

Trustee, at which time all references herein to 11my Trustee 11 shall 

refer to the successor Trustee. On resignation or death of WILLIAM 

Y. AUSTIN, BURKE & HERBERT BANK & !rRUS~ COMPANY shall serve as sole 

Trustee. If BURKE. & HERBER'r BJUtK & TRUS~ COMP.AliY shall not serve 
1 

another professional Bank & Trust Company shall serve. 

8.2 Apoointina a Co-Trustee. Any Trustee may in his or her 

discretion ·appoint a Co-Trus~ee to succeed that Truste~. AIJ.y 

successor Trustee shall be deemed to be in office and entitled to 

act upon delivery of its written acceptance of this Trust. to an 

acting Trustee, or if none, to beneficiary or beneficiaries. Any 

Co-Trustee may delegate his or her powers in writing to the other 

Trustee for a period not to exceed one year, may revoke that 

designation, and may successively renew it. Any successor Trustee 

shall have all the powers, immunities and discretions given to the 

original Trustee. 

Continuing paragraphs 8.3 and 8.4 shall remain unchanged. 

Except as herein amended, the Trustor hereby ratifies approves 

and confirms The James M. Duncan, III Living Trust, dated September 

71 1993 o 

The Trustor and Trustee has executed this First Amendment to 

The James M. Duncan; III Living Trust this 30th day of June, 1994 

at the City of Palm Springs, Riv 

First Amendment to 
Living ~rust 2 
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·~ PURPOSE ACKNOWLEDGEMENT 

STATE OF CALIFORNIA 

COUNTY OF RIVERSIDE 
. 

) 
) ss 
) 

On June :30, . 1994 before me, JOHN T. TREVINO, Notary Public, 
personally appeared JAMES M. DUNCAN, III, Trustor/Trustee of the 
JAMES M •. DUNCAN 1 III LIVING . TRUST dated September 7, 1993 1 

personally known to me, to be the person whose name is subscribed 
to the within instrument and acknowledged to me that he executed 
the same in his capacity, and that by his signature on the 
instrument the person or the entity upon behalf of which the person 
acted, executed the instrument. 

WITNESS my hand and official seal. 

1JM ifu-.g:::;~ 
(JOtary PUbiC 1 • ' 

CAPACI'rl: CLAIMED BY SIGNER 

INDIVIDUAL 
XXX TRUSTOR/TRUSTEE 

J 0 o ,;, o o t o o a o .* o * 't 

SIGNER IS REPRESENTING: 
Name of Person ( s) or Enti t ( ies) 
JAMES M. DUNCAN, III. Trustor/ 

Trustee 

~In.E OR TYPE OF DOCUMENT: FIRST AMENDMENT TO JAMES M. DUNCAN. III 
NUMBER OF PAGES: 3 .::::L:.:.IV...:..:.IN~G::....:TR:.:.:.:U::.::S:...:T:-__________ _ 
DATE OF DOCUMENT: .June 30. 1994 
SIGNER(S) OTHER THAN NAMED ABOVE: 

First Amendment to 
Living Trus:t 3 
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.• 

THE J. M. DUNCAN m 
CHARITABLE REMAINDER UNITRUST 

. ~ 
CIA;=· 1-

This TRUST AGREEMENT ("Agreement") is made and is effective on Jaly ~ 1999, 

by and between JAMES M. DUNCAN, m, residing at 1552 East Twin Palms Drive, Palm 

Springs, CA 922~ (the "Donor") and, JAMES M. DUNCAN, Ill, and his successor(s) (the 

"Trustee" and sometimes as ·"it" or "its"). 

I. 

AGREEMENT OF TRUST 

The Donor is irrevocably assignin~ transfening and delivering to the Trustee all right, title 

and interest in and to the property described in Exhibit A, a copy of which is attached hereto and 

specifically made a part hereofby this reference. The Trustee hereby accepts such irrevocable gift 

and agrees to hold, administer and distribute such property, together with any other property 

which is or shall become an asset of this trust, in accordance with the provisions of this . . 
Agreement. The trust created hereunder shall be lmown as "THE J. M. DUNCAN m 
C:HARIT ABLE RE:MAINDER UNITRUST' (the "Trust"). 

n: 
DISTRlBUTIONS 

A. Income and Principal. During the lifetime o{the Donor, the Trustee shall 
. . 

distnbut~ the income and principal of this Trust as follows: 

1. ~each taxable year of this Trust, the Trustee shall p~y the Unitrust 

Amount (as defined in Paragraph A.2 of this Anicle II) to the Donor during the Donor's lifetime. 

2. The "Unitrust Amount" shall include the amount described in Paragraph 

A2(a) during the Initial Period and the amount described in Paragraph A.2(b) during the 

Remaining Period. The "Initial Period" shall commence on the effective date of this Trust and 

shall terminate on the last day of the taxable year in which the Triggering Event occurs. The 

'~emaining Periodn shall commence OJ;l the first day of the taxable year that immediately follows 

the taxable year in which the Triggering Event occurs and shall terminate on the date of death of 

the Donor. The "Triggering Event" shall occur in the year in which the property that is 
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any time be incompetent, the Trustee may pay the Unitrust Amount to the trustee of any trust 

established exclusively for the benefit of the Donor, if such a trust has been established, and if not, 

then to the conservator, custodian or legally appointed guardian of the person or estate of the 

Donor. Any such payment for the benefit of the Donor shall release the Trustee from its 

obligation to pay the Unitrust Amount, and the Trustee shall have no duty to supervise or inquire 

into the applicatio~ of any funds so paid. 

5. · Upon the death of the Donor, the Trustee shall distribute the then principal 

and income of this Trust in accordance with Article ill herein. 

B. Valuation Date. The net fair market value of the Trust assets shall be determined 

·annually on the first day of each taxable year of this Trust (mcluding any short taxable year), in 

accordance with the provisions ofParagraph F of this Article n . 
. 

C. Short Years. The first taxable year ofthis Trust shall commence on the date 

hereof and shall end on December 31 of that year. Subsequent taxable years shall be on a 

calendar year basis, except that the last taxable year of this Trust shall end on the date that this 

Trust terminates pursuant to Article ill herein. In the case of a taxable year which is for a period 

ofless than twelve (12) months (other than the taxable year in which the survivor of the Donors 

dies), the amount described in Paragraph A.2(a)(ii) of this Article nor Paragraph A.2(b) of this 

Article II, as the case may be, shall be such amount multiplied by a fraction the numerator of 

which is the number of days in the taxable year of this Trust and the denominator of which is 365 

(366 if February 29 is a day included in the numerator). In the case of the taxable year in which 

the survivor of the Donors dies, the amount described in Paragraph A.2(a)(ii) of this Article ll or 

Paragraph A.2(b) of this Article II, as the case may be, shall be such amount multiplied by a 

fraction the numerator of which is the number of days in the period beginning on the first day of 

such taxable year and ending on the date of death of the survivor of the Donors and the 

denominator of which is 365 (366 ifFebruary 29 is a day included in the numerator). 

Notwithstanding the foregoing, the obligation of the Trustee to pay the Unitrust Amount shall 

terminate with the regular periodic payment next preceding the date of death of the survivor of 

the Donors 
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D. Additional Contributions. Any person may contnoute property to this Trust, with 

the consent of the Trustee, either during life or at death. For the taxable year of this Trust in 

which any additional contnoution is made, the additional property shall be valued at the time of 

contn"bution, and the amount descnoed in Paragraph A.2(a)(ii) of this Article nor Paragraph 

A.2(b) of this Article II, as the case may be, shall be NINE percent (9%) of the rum of the 

following compon;ents: 

1. · ·The net fair market value of the Trust assets detennined on the first day of 

the taxable year (and thus excluding the value of the additional property, and earned income from, 

and any appreciation on, such property after its contribution)~ and 

'2. That proportion'ofthe value ofthe additional property (that was excluded 

under subparagraph 1 immediately above) which the number of days in the period that begins with 

the date of contnoution and ends with the earlier of the last day of such taxable year or the date of 

death of the Donor bears to the number of days in the period that begins on the first day of such 

taxable year and ends with the earlier of the last day of s-.1ch taxable year or the date of death of 

the Donor. 

If an additional contnoution is made by Will, the obligation to pay the Unitrust Amount 

payable with respect to the additional contribution shall commence with the date of death of the 

person under whose Will the additional contribution is made. Payment of that portion of the 

Unitrust Amount may be deferred, however, from such date of death to the end of the taxable 

year in which occurs the complete funding of the additional contribution. Within a reasonable 

time follo~g such complete funding of the additional contnoution, the Trustee s~all pay to the 

Donor, in the case of an underpayment, or receive from the Donor, in the case of an oveil'ayment, 

the difference between: (a) any Unitrust Amount actually paid to the Donor, plus interest on such 

amounts, compounded annually, computed for any period at the rate of interest that the Federal 

Income Tax Regulations (the "Regulations") under Section 664 of~he Code prescribe for this 

Trust for such computation for such period; and (b) the Unitrust Amount payable, plus interest 

compounded annually, computed for any period at the rate of interest that the Regulations under 

Section 664 of the Code prescribe for this Trust for such computation for such period. Any 

payments required to be made because of an underpayment shall be paid to the Donor (or the 
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Donor's estate) who received the unde!l)ayment. Any repayments required to be made because of 

an overpayment shall be repaid by the Donor (or the Donor's estate) who received the 

overpayment. 

E. Net Income. The net income of this Trust shall be determined by the Trustee 

pursuant to the terms of this Agreemenlj Section 643(b) of the Code and the Regulations 

thereunder. 

F. Fair Market Value. The Trustee shall compute the net fair market value of the 

Trust assets considering all assets and liabilities without regard to whether particular items are 

taken into account in detennining the net income of this Trust~ provided, however, in the event an 

unmarketable asset as descn'bed in Regulation Section 1.66+l(a)(7)(ii) is transferred ~o or held 

by this Trust, and whenever this Trust is required to value such assets, the valuation shall be either 

performed exclusively by an Independent Special Trustee (as defined below) or detennined by a 

current qualified appraisal, as defined in Regulation Section 1.170A-13(c)(3), from a qualified 

appraiser, as defined in Regulation Section 1.170A-13(c)(5). All determinations of the net fair 

market value of the Trust assets shall be in accordance with generally accepted fiduciary 

accounting principles and any United States Treasury requirements governing charitable 

remainder unitrusts. In any conflict, Treasury requirements shall prevail over generally accepted 

fiduciary accounting principles and any inconsistent provisions of this Agreement. In the event 

that the net fair market value of the Trust assets is detennined incorrectly for any taxable year, the 

Trustee shall pay to the Donor, or the Donor's estate (m the case of an undervaluation), or be 

repaid by the Donor, or the Donor's estate (in the case of an overvaluation), an amount equal to 

the difference between the Unitrust Amount which the Trustee should have paid to the Donor if 

the correct values were used, and the Unitrust Amount which the Trustee actually paid to the 

Donor. Such payments or repayments shall be made within a reasonable period after the final 

determination of the correct value. 

m. 
TERlvDNATION 

This Trust shall terminate within a reasonable time after the date of death of the Donor, 

provided, however, that such reasonable time shall not extend beyond the last day of the month in 
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which occurs the ninetieth (90th) day following the date of death of the Donor. Upon 

termination, the Trustee shall distribute all of the then principal and income of this Trust, free of 

trust, other than any amount due to the Donor or the Donor's estate as follows: (1) forty-nine 

percent (49%) to the JArviES M. DUNCAN, JR., LIBRARY, in Alexandria, Virginia; (2) fifty 

percent (50%) to the ST. PAUL OF THE DESERT EPISCOPAL CHURCH of Palm Springs, 

California; and o~ percent (1%) to Gamma Mu Foundation, 8350 Greensboro Road, McLean, 

Vrrginia 22102. ' 
Notwithstanding any contrary provision of this Agreement, during the Donor's lifetime, 

the Donor shall retain the right, by acknowledged written instrument, to change the charitable 

remainderman or remaindermen by adding or substituting new organizations and/or o~tting 

certain organizations or by altering the share each is to receive. If more than one written 

instrument is so delivered to the Trustee, the written instrument bearing the latest date shall 

control and shall be deemed to revoke all prior written instruments unless the most recent one 

shall provide otherwise. 

The originally designated charitable remainderman and any such additional and/or 

substitute charitable remainderman shall herein be referred to as "Donee" in the singular, and 

"Donees" in the plural. If any Donee is not an organization described in each of Sections 

170(b)(l)(A), 170(c), 20SS(a) and 2522(a) of the Code at the time when any principal or income 

of this Trust is to be distnouted to it, the Trustee shall distribute such principal or income in 

proportion to the relative shares of the Donees which are so described and, if none ofthe Donees 

is so descnoed, to one or more organizations then so described as the Trustee shall select and in 

such shares as it shall determine. The terms "Donee" and "Donees II as used herein shall include an 

alternate charitable remainderman (or remaindermen) selected by the Trustee in accordance with 

the immediately preceding sentence. 

IV. 

THE TRUSTEE 

A. Aooointment. JAlv!ES M. DUNCAN, ill, shall serve as Trustee of this Trust. Ifhe 

shall for any reason fail to qualify or cease to act as Trustee, then the Northern Trust Bank of 
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California N.A., shall be appointed as successor Trustee to act in his place and stead. No bond 

or other security shall be required of any person acting as Trustee, whether serving jointly or 

alone. 

B. Special Trustee. 

1. If the Donee shall at any time act as Trustee, the Donee shall have the right and 

option to appoint an "Independent Special Trustee" (as defined below) whenever: 

·(a) An unmarketable asset as descnoed in Regulation Section 1.664-. 
l(a)(7)(ii) is transferred to or held by this Trust, to exclusively determine the fair market value of 

such asset at the time of contn'bution or acquisition and for purposes of the annual determination 

of~he net fair market value of the Trust assets; or 

(b) The_ Trustee determines that the acquisition or ownership of an 

"Annuity Contract" (as defined below) or any other investment would cause this Trust to be 

treated as a grantor trust under Sections 671-679 of the Code, to exercise solely any and all of the 

powers delin~ated in Article V herein with respect to any such investment; or 

(c) The Trustee determines that such appointment is appropriate, to take 

such action as the Trustee shall clearly define. 

2. An "Independent Special Trustee" (and any successor) must be appointed 

pursuant to this Paragraph B and must be an "Independent Trustee" as defined in Regulation 

Section 1.664-1(a)(7)(iii). 

3. If any Donee is not a Trustee hereunder, or if one of the Trustees is not an 

Independent Special Trustee, the Trustee(s) must appoint an Independent Special Trustee for the 

situation descn'bed in Paragraph B .1 (b) of this Article IV and shall have the right and option to 

appoint an Independent Special Trustee for the situations descn'bed in Paragraphs B.1(a) and (c) 

of this Article IV. 

4. The Independent Special Trustee shall have no powers, duties, or liabilities 

hereunder, except with respect to matters specifically described in this Paragraph B, and solely 

with respect to such matters, the Independent Special Trustee may exercise the powers, authority 

and discretion accorded to a Trustee pursuant to Article V herein. However, the Independent 

Special Trustee may not function in a manner which would jeopardize the status of this Trust as a 
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charitable remainder trust as defined in Section 664 of the Code, the Regulations thereunder and 

Internal Revenue Service rulings governing the operation thereof. No Trustee (other than an 

Independent Special Trustee) shall have any power, duty or liability hereunder with respect to 

matters described in this Paragraph B. 

5. If an Independent Special Trustee is appointed hereunder, the Trustee shall 

make such appo~ent in a separate written instrument that expressly refers to this Paragraph B. 

Any Independent Special Trustee so appointed may resign by giving written notice to the Trustee 

by certified mail to the last Imown address of the Trustee at least ninety (90) days before such 

resignation shall become effective. 
. . 

. C. Resignation. Any Trustee may resign at any time by giving Written notice to the 

Donor and to all beneficiaries of ~s Trust, individual and charitable, by certified mail to the last 

lmown address of such beneficiaries at least ninety (90) days before such resignation shall become 

effective. 

D. Replacement. The Donor, while living and legally competent, shall have the right, 

upon ninety (90) days written notice to the Trustee or Independent Special Trustee (herein 

referred to in the singular as "Fiduciary" and in the plural as "Fiduciaries") to replace or discharge 

an acting Fiduciary, and to designate a successor Fiduciary or successor Co-Fiduciaries. Upon 

the legal disability of the Donor, this right may be exercised by any person entitled to receive the 

Unitrust Amount on behalf of the Donor pursuant to Paragraph A.S of Article n hereof. 

E. Liabilitv of Successor. A successor Fiduciary shall not be responsible to any 

beneficiary of this Trust or to this Trust for any act or omission of a former Fiduciary, and shall 

not be required to audit or investigate the acts or administration of any former Fiduciary. In 

addition, unless requested in writing by a beneficiary of this Trust and indemnified adequately (m 

such Fiduciary's discretion therefor), no successor Fiduciary shall have any duty to take action to 

seek redress for breach of trust by a former Fiduciary. 

F. Comoensation. A Fiduciary other than any Donee shall be entitled to reasonable 

compensation for any and all services rendered as Fiduciary. 

G. Liabilitv for Retainine Prooertv. The Fiduciary shall not be liable for any loss or 

depreciation in value sustained by this Trust as a result of the Fiduciary accepting or retaining any 
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property upon which hazardous materials or substances are discovered, unless the Fiduciary 

contributed to the loss or depreciation in value through willful default, willful misconduct or gross 

negligence. 

H. Indemnification. The Donor shall indemnify the Fiduciary against any claims 

(except for claims due to the Fiduciary's willful defaul~ willful misconduct or gross negligence) 

filed against the F~duciary (i) as an "owner" or "operator" under the federal Comprehensive 

Environmental Response, Compensation and Liability Act of 1980 (as from time to time 

amended) or any regulation thereunder and (ii) under any other federal, state or local 

environmental law, rule, regulation or order relating to the property contributed to this Trust by · 

the Donor. 

l Jurisdiction. This Trust shall not be administered under the jurisdiction of any 

court. Should a question or issue be submitted to a court of competent jurisdiction at any time or 

from time to time, such court shall acquire jurisdiction of only the question or issue submitted to 

it, and the jurisdiction of such court shall tenninate upon the conclusion or settlement of such 

question or issue. 

v. 
POWERS OF THE TRUSTEE 

All powers, authority and discretion exercisable by the Trustee under this Trust or by law 

shall be binding and conclusive on all interested parties; shall be exercisable by the Trustee in its 

sole and absolute discretion; shall be construed in the broadest possible manner, and shall be 

exercisable .without prior or subsequent application to any court under the jurisdiction of which 

this Trust may be administered. Not in derogation of or in limitation upon the powers, authority 

and discretion conferred by law upon a trustee, the Trustee is vested with the following powers. 

authority and discretion: 

A. To alter, repair, improve, erect buildings upoO.: demolish, manage, partition, 

mortgage, lease for any period, including a period in excess of any fixed by statute· or extending 

beyond the duration of this Trust, exchange, grant options to lease or to buy, and sell or dispose 

of, at public or private sale, and upon such conditions and such terms as to cash and credit as it 

deems advisable, any of the Trust assets; 
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B. To compromise, settle, subordinate, arbitrate, extend, renew, modify, or release, in 

whole or in p~ any claim held by it or held against any of the Trust assets hereunder, 

· C. To continue to hold the property transferred to it hereunder in the fonn in which it 

shall be when transferred or as the form thereof may be changed pursuant to the other provisions 

of this Agreement, without regard to the limitations imposed by law upon the investment of trust 

funds; ,. 

D. To borrow money and to encumber or hypothecate Trust assets whether by 

mortgage, deed of trust, pledge or otherwise; 

E. To commence or defend litigation with respect to the Trust assets, at the expense 

of the Trust assets; 

F. To employ any person, firm, corporation, bank, or trust company for advice with 

respect to investment policy or any other matter, but the Trustee may follow or refrain from 

following any recommendation so obtained and such recommendations shall not in any way limit 

the discretio~ power and authority conferred upon the Trustee hereunder with respect to 

investments or other matters; 

G. To retain accountants, attorneys, brokers, investment advisers, investment 

counselors and other agents, and may pay reasonable compensation for their services; 

H. To enter into any and all agreements with the Internal Revenue Service or any 

other governmental body and to execute, from time to time, any declarations of policy or 

disclaimers restricting the powers, authority and discretion granted to the Trustee; 

L To invest and to reinvest the Trust assets in every kind of property, real, personal 

or mixed, and every kind of investment, specifically including, but not limited to, corporate and 

government obligations of every kind, stocks (preferred or common), partnerships (general or 

limited), limited liability companies, options, shares or interests in common trust funds, life 

insurance contracts and annuity contracts, regardless of any laws or rules of law goveming.the 

investment of trust funds; to lawfully disregard any laws or rule oflaw that, in the absence of 

contrary trust provisions, would limit the amount any trustee can invest in or pay for any life 

insurance contract and annuity contract; with respect to unproductive prQperty (i.e., property 
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which is not producing fiduciary income currently for distribution to the income beneficiary or 

beneficiaries), the Fiduciary is hereby authorized to continue to hold or to acquire such property, 

especially when such unproductive property is appreciating or may appreciate in value~ and 

carrying charges for such property shall be paid first out of income and then out of principal; and 

upon the sale of such property, the Fiduciary shall allocate fiduciary income and principal as set 

forth in Paragrap~·L of this Article V~ and nothing in this Agreement shall be construed to restrict 

the Fiduciary from investing the Trust assets in a manner which could result in the annual 

realization of a reasonable amount of income or gain from the sale or disposition of Trust assets; 

J. With respect to any investment held by the Trustee, to participate in and consent to 

any corporate <;>r financial·reorganization, dissolution, liquidation, merger, consolidation, sale or 

lease, or in and to any other change _in its financial structure; and to become a depositor with any 

protective, reorganization, or similar committee, and to make any necessary payments incident to 

the foregoing~ to organize or participate in the organization of corporations or other business 

entities, and ~o transfer to them any part or all of the Trust assets in exchange for an investment 

therein; to exercise or to sell any conversion, subscription, or similar rights~ and in general to 

exercise in respect to any investment the unrestricted rights of a personal owner, including voting 

in person and granting proxies, discretionary, general, or otherwise; 

K. In any case in which the Trustee makes any payments or other distribution of Trust 

assets, to make such payment or distribution in money or in kind, including undivided interests in 

any property, or partly in money and partly in kind; and in the case of any distn'bution in kind to 

any Donee, the adjusted basis of the Trust property distributed shall be fairly representative of the 

adjusted bases of all Trust properties available for distribution on the date of distribution; 

L. To apportion and allocate Trust receipts and expenses between income and 

principal accounts (provided that no pre .. gift appreciation shall be allocable to fiduciary income); 

and to treat as fiduciary income the increase in value of an obligation for the payment of money, 

payable at a future time in accordance with a fixed, variable or discretionary schedule of appre .. 

ciation in excess of the fair market value on the date of contribution or the price at which it was 

issued, or the increase in value of an interest in a partnership or other investment in excess of the 

fair market value on the date of contribution or the price paid, as the case may be, including but 
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not limited to a bond, a zero coupon bond, an annuity contract before annuitization, a life 

insurance contract before the death of the insured and/or an interest in a common trust fund as 

defined under Section 584 of the Code; and such increase in value of an obligation for the 

payment of money or the increase in value of an interest in a partnership or other investment shall 

be available for distn'bution only when the Trustee receives cash on account of the obligation, 

partnership intere~ or other investment; 

M To retain -the services of an independent appraiser to assist in valuing assets of this 

Trust and to reasonably compensate such appraiser for such services; 

N. If required by the Code, the Regulations or any Internal Revenue Service rulings 

thereunder to maintain the status of the TruSt ~ a charit"able remainder unitrust, to set a5ide a 

reserve or allowance from Trust in_come for the depreciation or depletion of any property 

transferred to or invested in by the Trust; otherwise, the Trustee shall have discretion whether or 

not to set aside such a reserve; 

0. . With respect to any environmental hazards on Trust property; 

1. To take all appropriate actions to prevent, identify or respond to actual or 

threatened violations of any environmental law, rule or regulation, including compliance with any 

federal, state or local agency or court order directing. an assessment, abatement or cleanup of any 

environmental hazard; 

2. To disclaim, in whole or in part, any interests in property for any reason, 

including but not limited to, a concern that such property could cause potential liability under any 

federal, state, or local environmental law, rule or regulation; and/or 

3. To set aside any interests in property, which could cause potential liability 

under any federal, state, or local environmental law, rule or regulation as a separate trust to be 

held and administered upon the same terms as those governing the remaining Trust assets; 

P. To designate as custodian of any Trust property any business entity authorized and 

engaged in the business of brokers or dealers in securities; 

Q. To the extent permitted by law, to register any of such property in its name as 

Trustee or in the names of nominees, or to take and keep the same unregistered or in bear~r fonn, 

or in such condition as to pass by delivery; and! or 
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R. Except as otherwise provided in Paragraph B of Article IV, whenever the Trust 

acquires by gift or purchase an annuity contract of any type(" Annuity Contract"). to exercise with 

respect to such Annuity Contract any rights, duties and discretion as owner thereof; including but 

no~ limited to the right, duty or discretion to: 

1. Panially or totally Surrendering the Annuity Contract at any time(s) or from 

time to time; 

2. ~ · Making partial withdrawals from the Annuity Contract giving due regard to 

any withdrawal or partial surrender penalties that may be imposed and to the best interest of all 

Trust beneficiaries; 

. 3. Electing any annuity option(s) therein granted; provided, however, that the 

option so elected guarantees the paY!Dent to the Trust by or upon the death of the annuitant of an 

amount at least equal to the surrender value of the Annuity Contract(s) as of the day before the 

day the annuity payments commence; 

4. Designating the day the annuity pa)rments commence~ and/or, 

5. Seeing to the allocation of any payments of any type received from the 

Annuity Contract between principal and income as is required by this Trust and the Principal and 

Income Laws under the State or Commonwealth which governs this Trust pursuant to Article VI 

hereof. 

S. To pay premiums on a Trust-owned policy of life insurance; provided, however, 

any such premium payment shall be charged solely to the Trust's principal account and, 

notwithstanding any· statute, rule or convention to the contrary, no part of any such premiums 

shall be paid with Trust income (as income is defined for purposes of Section 677(a)(3) of the 

Code only). 

Anything in this Agreement to the contrary notwithstinding, it is the intention of the 

Donor to create a qualifYing charitable remainder unitrust under Section 664 of the Code; 

therefore, no powers, authority or discretion either otherwise granted by this Agreement or by 

applicable state law that exceed or are inconsistent with those allowed under Section 664 of the 

Code and the Regulations thereunder are to be possessed or exercised by the Trustee. 
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VI. 

APPLICABLE LAW 

The validity of this Trust-shall be controlled by the laws of the State of California. The 

construction and administration of this Trust shall be controlled by the laws of the State of 

California, or ifthe Trustee designates iriwriting to the contrary, by the laws of the 

Commonwealth o~ State in which this Trust is administered. However, in any conflict with 

Section 664 of the Code, the Regulations thereunder or any other existing or hereafter 

promulgated legislative or Treasury requirements for the qualification of this Trust and for the 

Donor's obtaining the full benefit of any income, gift and estate tax charitable deductions to which 
. ' 

the Dortor.(~d the Donor's estate) may be entitled, Section 664 oftne·Code, the Regulations 

thereunder and the legislative and ':freaswy requirements shall govern. 

va. 
IRREVOCABILITY AND AMENDl\1ENT 

This I rust shall be irrevocable. However, the Trustee shall have the power, acting alone, 

· to amend this Agreement in any manner required for the sole purpose of ensuring that this Trust 

qualifies and continues to qualify as a charitable remainder unitrust within the meaning of Section 

664 of the Code and the Regulations thereunder.· 

vm. 
PROHIBITED ACTS 

Notwithstanding any other provision of this Agreement, no Fiduciary shall (except for the 

payment of the Unitrust Amount) engage in any act of self-dealing (as defined in Section 494l{d) 

of the Code), retain any excess business holdings (as defined in Section 4943(c) of the Code) 

which would subject this Trust to tax under Section 4943 of the Code, make any investments 

which would subject this Trust to tax under Section 4944 of the Code, or make any taxable 

expenditure (as defined in Section 4945{d) of the Code). If Section 4942 of the Code is deemed 

applicable to this Trust by reason of Section 50S( e) of the Code or otherwise, then the Trustee 

shall make distributions at such times and in such manner as not to subject this Trust to tax under 

Section 4942 of the Code. 
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IX. 

INTENTION TO CREATE UNITRUST 

It is the Donors' intention to obtain the full benefit of any income, gift and estate tax 

charitable contnoution deductions to which they (and their estates) may be entitled to under the 

Code and for this Trust to qualify as a charitable remainder unitrust within the meaning of 

Regulation Sectio~ 1.664-3(a)(l)(i)(c), and Code Section 664(d)(2) and (3) and Code Section 

664(d)(2), as the case may be. 

X. 

DEATH TAXES 

No (ederal estate taxes, state death tax~s or any other estate, death, inheritance. or welfare 

transfer taxes ("death taxes") with respect to this Trust shall be allocated to or be recoverable 

from this Trust. The Donor agrees to provide in his/her Will, or any other appropriate estate 

planning documents, that any death taxes arising from the creation of this Trust, or the interest of 

the Donor th~rein, shall be payable from the estate of the Donor, excluding the assets of this 

Trust. The Donor hereby imposes an affinnative obligation on his/her estate to pay all of such 

death taxes (lf any) from sources other than this Trust and agrees that this obligation may be 

enforced by the Trustee or any Donee, acting alone or together. 

XI. 

:MISCELLANEOUS 

A. Spendthrift. The Donor shall not have any power to sell, transfer, assign, pledge, 

mortgage, or alienate all or any part of the Donor's beneficial interest in the principal or income of 

this Trust in any manner whatsoever. The interest of the Donor shall not be subject to the claims 

of the Donor's creditors or to attachment, execution, bankruptcy proceedings or any other legal 

process. 

B. Internal Revenue Code. Throughout this Agreement, the word "Code" shall mean 

the Internal Revenue Code of 1986, as. amended from time to time, and references to a Section of 

the Code shall include any successor provisions to the Section referred to and to any 

corresponding provisions of any subsequent federal tax laws. 
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IN WITNESS WHEREOF, the parties hereto have executed this rrust Agreement on Jul.y ~~ 

__!L 1999, at r:;::'cd,., ~4 t ~~-·-"..:... 7 :1 :. " ~ . 

DONOR: 

-is: ~7#- L~~ 
J SMDUNCAN,m . · 

... 

TRUSTEE: 

J~UN?J, ~~-:&A":.~'~ 
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State of California ) 
County of~ River:p.ase 

Aug. 

0~ ~ 1999, before me, ~ Kassler a notary public, 
personally appeared JAMES M. DUNCAN, III, personally known to me (or proved to me on the 
basis of satisfactory evidence) to be the person(s) whose name(s) is/are subscnoed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized 
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or entity upon 
behalf of which th~ ~~rson(s) act~ executed the instrument. 

WITNESS my baOd and official seal. 

· . (Seal) 

.I. DONNA KASSLER ( 
- , Comm. I 1186055 ,,. 
rn • NOTARY PUIUC·CAUfORHIA VI 

. . Riverside Counrt : ~ My Ccmm. &11ites June &. 1001 t 
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EXHIBIT A 

THE DUNCAN 
CHARITABLE REMAINDER UNII'RUST 

1. All that certain parcel efland situate in the City of Alexandria, State ofVu-ginia, 
generally described as follows: · 

BEGINNrnG at ihe northwest comer of Henry and Cameron Street; thence in a 
westerly direction along the northerly line of Cameron Street 246 feet 10 inches to 
the northeast corner of Cameron and Fayette Streets; thence from said front back 
between parallel lines 176 feet 7 inches, tQ.e easterly line of said lot being the 
westerly line of Henry Street and the westerly line of said lot being tlie easterly fiDe 
ofFayette Street containing 43,587 square feet, LESS AND EXCEPT a portion of 
said parcel efland at the comer ofNorth Henry Street and Cameron Street leased 
to the American Oil Company with a frontage of 110 feet on Cameron Street and 
125 feet on North Henry Street; it being understood that there is a plat prepared by 
Holland Surveyors, Alexandria, Vu-ginia, dated February 12, 1959, more 
parti~arly descnoing this property. 

TRUSTEE: 

~~D~~~ ~__,,;; 
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NORTHERN TRUST BANK OF CALIFORNIA N.A. by and through the undersigned 
authorized officer, hereby declines to·accept its appointment as successor Trustee of THE 
J .M. DUNCAN.ill CHARITABLE REMAINDER UNITRUST created under that certain 
Trust Agreement dated August 4, 1999, wherein James M. Duncan, ill, was the Donor 
and initial Trustee. 

Signed this 21 sc y of April, 2000, in Indian Wells, California. 

NOR 
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PURCHASE CONTRACT 

THI~J1;£HASE CONTRACT (the "Agreement"), dated as of the ZtJv:J:. 
day of ~~ , 1999 {the "Effective Date"), between J. M. 
DUNCAN, III IRREVOCABLE CHARITABLE TRUST ("Seller") and NATIONWIDE 
CH LLC ("Purchase~) recites and provides as follows: 

. RECITALS 

R-1. Seller is the fee simple owner of parcels of real estate 
containing approximately 1. 0 acre of land (the "Land") and more 
particularly described in the attached Exhibit A, together with all 
improvements thereon and appurtenances thereto owned by Seller, and 
all tangible and intangible personal property owned by Seller and 
used in the rental, operation, and maintenance thereon, including 
but not limited to any assignable licenses or permits in Seller's 
possession, known as 1115 Cameron Street '(the "Hopkins Furniture 
Property") and 200 N. Henry Street (the "Tune & Lube Property'') in 
the City of Alexandria,.Virginia and referred to as approximately 
43,587 square feet of land identified on Tax Identification Maps as 
064.03-04-21-2 and 064.03-04-21-0 excluding such of the foregoing 
which is in fact owned by the tenants therein (collectively all of 
the foregoing shall be referred to as the ''Property'') . 

R-2. Purchaser desires to purchase and Seller desires to sell 
the Property on the terms and conditions hereinafter set forth. 

AGREEMENT 

NOW THEREFORE, for and in consideration of the Recitals, the 
mutual covenants and agreements contained herein, and for other 
good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, Seller agrees to convey the Property 
and Purchaser agrees to acquire the Property upon the following 
terms and conditions: 

ARTICLE I 
PURCHASE AND SALE; PURCHASE PRICE; DEPOSIT 

1.1 Purchase and Sale; Purchase Price. Subject to the terms 
hereof, Seller agrees to sell and Purchaser agrees to acquire the 
Property for the sum of TWO MILLION TWO HUNDRED THOUSAND AND NO 
HUNDREDTHS DOLLARS ($2, 200,000. 00) (the "Purchase Price" l, which 
shall be payable in cash by wire transfer in immediately available 
funds at "Settlement" (as hereinafter defined). The purchase price 
for the Hopkins Furniture Property alone shall be $1,100, 000; 
provided however, that ~~ the Hopkins Furniture Property is 
purchased without also purchasing the Tune & Lube Property, the 
purchase price for the Hopkins Furniture shall be $1,500,000. The 
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Purchase Price for the Tune & Lube Property shall be $1,100,000. 
If Purchaser elects to purchase only one of the two parcels, 
Purchaser shall pay all costs associated with subdivision of the 
Property except for such contributions as may be required from 
tenants. 

1.2 Deposit. Within five (5) business days of the full 
execution of this Agreement, Purchaser shall deposit TWENTY FIVE 
THOUSAND DOLLARS ($25,000.00), as a good faith deposit (which shall 
be kept in an interest bearing escrow account) (the "Deposit"} with 
Gerald F. Chapman LLC ("Escrow Agent") which shall either be 
applied by Purchaser toward the payment of the Purchase Price, or 
returned to Purchaser if Purchaser elects to terminate this 
Agreement pursuant to any right granted by this Agreement, or paid 
to Seller in the event of failure by Purchaser, beyond any 
applicable notice and cure periods set forth in this Agreement, to 
comply with any. of the· Purchaser's obligations pursuant .to this 
Agreement. The Deposit shall be increased to $100,000.00 upon the 
expiration of the Study Period defined below, provided however, 
that up to 50% of the Deposit may be used by Purchaser for expenses 
incurred in the pursuit of the Special Use Permit and/or rezoning 
of the Property contemplated herein and provided further that if 
only the Hopkins Furniture Property is purchased then the deposit 
shall only be increased to $50,000 instead of $100,000. 
Notwithstanding the foregoing sentence, in the event the Purchaser 
elects to purchase only one tax parcel of the Property, then 
Purchaser shall not be entitled to draw on the increased Deposit 
for expenses. Beginning six months from the Effective Date, $1,500 
per month of the Deposit shall be released to the Seller until such 
time as this Agreement is either terminated or settlement shall 
occur hereunder. · 

ARTICLE II 
DUE DILIGENCE PERIOD; PERMITS 

2.1 Initial Ootion Period. For a period of one hundred 
twenty (120} days from the Effective Date (the "Initial Option 
Period"), Purchaser shall attempt to negotiate terminations of 
existing leases ("Lease Terminations") with the tenants of the 
Property, which terminations shall be subject to Settlement 
hereunder. If, during the Initial Option Period, Purchaser is 
unable to obtain Lease Terminations on terms and conditions 
acceptable to Purchaser in Purchaser's sole discretion, then 
Purchaser shall have the right to terminate this. Agreement by 
giving Seller written notice of termination on or before the 
expiration of the Initial Option Period, in which event the Deposit 
shall promptly be returned to the Purchaser and neither party shall 
have any further liability to the other under this Agreement {other 
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than with respect to the indemnities contained in Sections 2.3 and 
2.4 of this Agreement). Any lease termination agreements with the 
tenants shall expressly provide that they are contingent upon 
Purchaser's acquisition of the Property and copies of any such 
lease termination agreements shall be provided to Seller prior to 
their execution by Purchaser and fully executed copies of such 
lease termination agreements shall be provided to Seller 
immediately upon their execution . . 

2.2. Study Period. During the Initial Option Period, and for 
a period of ninety (90) days after the expiration of the Initial 
Option Period (the ustudy Period"), Purchaser shall have complete 
access to the Property for the purpose of conducting such soil 
borings, soil analyses, engineering tests and studies, 
environmental tests and studies, economic and/or topographic tests, 
studies, investigations and analyses as Purchaser may deem 
necessary in order to determine whether the property is suitable 
for Purchaser's intended use thereof. In the event that Purchaser 
determines, in its sole discretion, that the Property is not 
suitable for Purchaser'·s intended use, then Purchaser may terminate 
this Agreement by delivering written notice thereof to Seller on or 
before the expiration of the Study Period, in which event the 
Deposit shall promptly be returned to the Purchaser and neither 
party shall have any further liability to the other under this 
Agreement both in law and in equity (other than with respect to the 
indemnities contained in Sections 2.3 and 2.4 of this Agreement). 
In the event that this Agreement is terminated for any reason prior 
to Settlement, Purchaser shall assign to Seller complete copies of 
any engineering, environmental, soils, surveys, site plans or other 
documents in Seller's possession or control with respect to the 
Property and the lease termination agreements. 

2.3 Access and Inspection. Subject to the rights of tenants, 
Seller hereby grants to Purchaser and its agents a license to enter 
upon the· Property for the purpose of inspecting and testing· the 
conditions or status of the Property, undertaking such tests and 
inspections as Purchaser desires. All of Purchaser's agents 
entering the Property shall be licensed, bonded or insured. 
Purchaser hereby agrees to promptly repair any damage to the 
Property caused by such inspections and testing and to indemnify 
and hold Seller harmless against any injury, loss or damage to the 
Property or for any personal injury to any persons as a result of 
such inspections and testing. The foregoing indemnity shall not 
include, however, any cost, expense, claim or liability arising out 
of or in any way related to contaminated soil, asbestos or other 
environmental hazards or other pre-existing hazards or unsafe 
conditions discovered by Purchaser's inspections. 
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2. 4 Seller Provided Information. Seller shall deliver to 
Purchaser within fourteen (14) days after the Effective Date a copy 
of Seller's survey and title documents, copies of all leases, 
deeds, easements, restrictions, service contracts, any 
environmental reports or engineering reports in Seller's 
possession, and any subordination, non-disturbance and attornment 
agreements. 

2.5. Permits Purcha~er intends to file and process for 
approval with the City of Alexandria a Special Use Permit (the 
"Special Use Permit"} application to permit the development of the 
Property in a mix of commercial/office/retail and residential unit 
types, including residential condominium units for the Property. 
Purchaser also intends to file and process for issuance by the City 
of Alexandria appropriate building permits (the "Building Perrni ts"} 
necessary to construct the commercial/office/retail and residential 
improvements contemplated for the Property. Purchaser, at its sole 
co"st and ·expense, agrees t•o prepare, submit and process for 
approval by all appropriate City of Alexandria governmental 
authorities the necessary applications to obtain the Special Use 
Permit and the Building Permits. Prior to the submission of the 
Special Use Permit application, Purchaser shall provide to Seller 
a copy of the same for its reasonable review and approval. If 
Seller does not object in writing to Purchaser's submission within 
ten days of such submission being provided to Seller, then Seller 
shall be conclusively deemed to have approved such submission. 
Purchaser agrees to diligently and continuously pursue obtaining 
approval of the Special Use Permit and shall provide Seller with 
monthly written reports with respect to the same. Seller agrees to 
reasonably cooperate with Purchaser in order for Purchaser to 
obtain expeditious final approval of the Special Use Permit and 
issuance of the Building Permits including promptly executing such 
documents and applications as Purchaser may reasonably request. 
Seller shall not be required to consent to any development 
conditions that would require that Seller dedicate any property, 
incur any· out-of-pocket expens.es or prohibit . the use of the 
Property for its present uses if Purchaser does not acquire the 
Property. If Purchaser is unable to obtain the Special Use Permit 
and the Building Permits, then Purchaser may elect to terminate 
this Agreement and shall be entitled to prompt repayment of its 
Deposit and neither party shall have any further liability to the 
other under this Agreement (other than with respect to the 
indemnities contained in Sections 2.3 and 2.4 of this Agreement). 
Additionally, if Purchaser reasonably determines that further 
efforts to obtain the Special Use Permit and the Building Permits 
are not economically feasible, Purchaser may terminate this 
Agreement by delivering written notice thereof to Seller, in which 
event the Deposit shall promptly be returned to the Purchaser and 
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neither party shall have any further liability to the other under 
this Agreement (other than with respect to the indemnities 
contained in Sections 2.3 and 2.4 of this Agreement). 

ARTICLE III 
SELLER'S REPRESENTATIONS, WARRANTIES AND COVENANTS 

Seller hereby makes the following representations, warranties 
and covenants with respect ~o Seller and the Property, which Seller 
shall reaffirm at Settlement and which shall survive Settlement: 

3.1 Organization and Power. Seller has all requisite powers, 
authorizations, consents and approvals to enter into and to perform 
his obligations hereunder and under any document or instrument 
required to be executed and delivered on behalf of the Seller 
hereunder. 

3. 2 Authorization and Execution. This Agreement h'as been 
duly authorized by Seller, has been duly executed and delivered by 
Seller, constitutes th~ valid and binding agreement of Seller and 
is enforceable in accordance with its terms. 

3. 3 Noncontravention. The execution and delivery of and 
performance by Seller of his obligations hereunder, do not and will 
not contravene, or constitute a default under, any provisions of 
applicable law or regulation, or any agreement, judgment, 
injunction, order, decree or other instrument binding upon Seller, 
or result in the creation of any lien or other encumbrance on any 
asset of Seller. Seller has received no written notice of any 
default or breach by Seller under any of the covenants, conditions, 
restrictions, or easements affecting the Property. 

3.4 Litigation. There is no action, suit or proceeding, 
pending or known to be threatened against or affecting Seller or 
the Property which in any manner raises any question affecting the 
validity or enforceability of this Agreement, including any 
condemnation proceedings except for that certain environmental 
issue regarding the Property being monitored by the Virginia 
Department of Environmental Quality PC#92-2268. Except as 
disclosed in the foregoing sentence, Seller has received no notice 
of any violations of any federal, state or local governmental 
regulation or law affecting the Property. 

3.5 Brokeraae Commission. Seller has not engaged the 
services of any real estate agent, broker, finder or any other 
person or entity for any brokerage or finder's fee, commission or 
other amount with respect to the transactions described herein or 
any lease transactions entered into by Seller at the Property prior 
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to Settlement. Seller shall indemnify and hold Purchaser harmless 
from and against any and all loss, liability, and expense, 
including reasonable attorneys' fees and costs, suffered by 
Purchaser due to a breach of the foregoing representation, covenant 
and warranty. 

3. 6 Service Aareements. Seller represents that Seller has no 
Service Contracts. 

3.7 Contract Period. Prior to Settlement, Seller covenants 
and agrees: 

(i) not to create any new liens, contracts or 
encumbrances against the Property which will not be 
released at or prior to Settlement; 

(ii) to comply with all of the landlord's ·duties C\nd 
obligations as set forth in the tenant leases in all 
rna terial respects (the ''Leases") , and to comply with 
Seller's obligations under the Service Contracts; 

(iii) to operate, repair, and maintain the Property 
in the same manner as prior to the date of this 
Agreement, including without limitation to maintain the 
current insurance on the Property; 

(iv) after the Effective Date, Seller shall not, without 
the Purchaser's prior written consent, amend, modify, 
renew or extend any Lease in any respect unless required 
by law, or enter into any new leases or approve any 
assignment of leases or subletting of leased space, or 
terminate any Lease. Prior to the expiration of the 
Study Period, Seller shall deliver to Purchaser copies of 
any amendment, modification, renewal, expansion, 
termination, assignment or sublease of any Lease, or of 
any new leases executed after'the date hereof; and 

(v) to knowingly not violate any law affecting the 
Property, and to promptly notify Purchaser of any notice, 
filing, litigation, arbitration, or administrative 
hearing affecting the Property, which is instituted after 
the Effective Date. In the event of any violation of any 
law affecting the Property prior to Settlement which 
decreases the value of the Property by an amount greater 
than Fifty Thousand Dollars ($50,000.00), then Purchaser 
shall have the right to terminate this Agreement in 
accordance with Section 7.1 hereof. If the Property 
value is diminished by less than $50,000.00, then Seller 
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shall have the option to remedy the violation. If Seller 
elects not to remedy the violation, Purchaser may either 
waive this provision or terminate this Agreement. 

3.8 Structures and Imorovements. Seller has no knowledge 
that the structures and improvements upon the Property have not 
been constructed and installed in full compliance with all 
applicable laws, statu~es, ordinances, codes, covenants, 
conditions, regulations, and restrictions of any kind or nature 
affecting the land or improvements constituting the Property. 

3.9 [intentionally omitted] 

3.10 Ownership. Seller owns fee simple title to the 
Property, free and clear of all mechanic's liens, certified liens, 
mortgages, encumbrances, obligations, reservations, lawsuits, 
judgments, or any other encumbrances, claims or liens of qny sort 
whatsoever except only for those items disclosed in this Agreement. 
Notwithstanding the foregoing, Seller hereby discloses that the 
tenant of the Tune & Lube Property has a right of first refusal to 
purchase the Property, the Seller's ownership is subject to matters 
of title and the environmental issue, and Seller does not own 
certain other tenant improvements on the Property. 

3.11 Rent Roll. The Rent Roll attached hereto as Exhibit 8 
accurately and correctly sets forth for each tenant with an 
interest in the Property their respective name, street or unit 
number, monthly rental, percentage rental, amount of deposit or 
security, tax escalation provisions, amount of common area 
maintenance, term of lease and options (if any) with respect to the 
tenant's lease, the present status of rental payments, and any and 
all rebates, concessions, free rent, inducement to rent or other 
benefits in connection with the lease. 

3.12 [intentionally deleted] 

3.13 Utilities. Seller has not entered into any special 
agreements with any utility companies, governmental agencies or 
bodies, or with any entity furnishing any utility services to the 
Property the cost of which is not disclosed in this Agreement. 

3.14 Seller Interests. Neither the Seller nor any partner 
thereof, nor any affiliate or affiliated person or entity of any of 
same: {a) own any property adjoining or adjacent to the.Property; 
or (b) have any ownership interest of any kind whatsoever in any 
tenant on the Property. 

3.15 Securitv Deoosits. All security or other deposits or 
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fees of tenants are fully and accurately disclosed on the Rent Roll 
attached as Exhibit B. The Seller will not apply any security or 
other deposits or fees of tenants toward any tenant default except 
in accordance with the terms of the respective leases. 

3.16 Leas ina Commissions. There are no leasing commissions or 
other brokerage commissions or finder's fees due and owing except 
as fully disclosed in thi~ Agreement. 

3.17 Hazardous Materials. Except as disclosed in written 
reports provided by the Seller to the Purchaser prior to the 
execution of this Agreement and the remediation plan approved by 
the Virginia Department of Environmental Quality ("VDEQ"} (VDEQ 
PC#92-2268), the Property, and the improvements thereon, shall be 
conveyed as is - where is. Seller has no actual knowledge of any 
environmental matters affecting the Property except for those 
matters disclosed in the foregoing written reports. In the event 
that at closing hereunder, VDEQ has not issued a closure letter 
with respect to environmental contamination and remediation, Seller 
agrees to escrow from the Purchase Price a sum equal to 125% of the 
reasonably estimated costs to complete any remediation required by 
the approved remediation plan and to obtain a closure letter, the 
foregoing escrow not to exceed a maximum of 10% of the Purchase 
Price. 

3.18 Seller's Indemnity. Except for Purchaser's negligence or 
intentional misconduct, Seller hereby indemnifies and holds 
Purchaser harmless from and against any and all claims, 
liabilities, losses, damages, causes of action and expenses, 
including legal costs and reasonable attorney's fees, in connection 
with or arising out of (a) the operation of the Property prior to 
Settlement, and (b) the obligations of the lessor/landlord under 
the Leases prior to Settlement. 

ARTICLE IV 
PURCHASER'S REPRESENTATIONS, WARRANTIES AND COVENANTS 

Purchaser hereby makes the following representations, 
warranties and covenants: 

4.1 Oraanization and Power. Purchaser is a duly formed and 
validly existing corporation under the laws of the Commonwealth of 
Virginia, and has all requisite powers and all authorizations, 
consents and approvals to enter into and perform its obligations 
hereunder and under any document or instrument required to be 
executed and delivered on behalf of the Purchaser hereunder. 

4.2 Authorization and Execution. This Agreement has been 
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duly authorized by all necessary action on the part of Purchaser, 
has been duly executed and delivered by Purchaser, constitutes the 
valid and binding agreement of Purchaser and is enforceable in 
accordance with its terms. 

4.3 Noncontravention. The execution and delivery of and the 
performance by Purchaser of its obligations hereunder do not and 
will not contravene, or con~titute a default under, any provisions 
of applicable law or reg'ulation or any agreement, judgment, 
injunction, order, decree or other instrument binding upon 
Purchaser or result in the creation of any lien or other 
encumbrance on any asset of Purchaser. 

4.4 Liticration. There is no action, suit or proceeding, 
pending or known to be threatened, against, or affecting Purchaser 
which in any manner raises any question affecting the validity or 

.enforceability of this Agreement or any other agreement or 
instrument to which Purchaser is a· party or· by which it is bound 
and that is to be used in connection with, or is contemplated by, 
this Agreement. 

4. 5 Brokeracre Commission. Purchaser has not engaged the 
services of any real estate agent, broker, finder or any other 
person or entity for any brokerage or finder's fee, commission or 
other amount with respect to the transaction described herein. 
Purchaser shall indemnify and hold Seller harmless against any 
loss, liability, and expense, including reasonable attorneys' fees 
and costs, suffered by Seller due to a breach of the foregoing 
representation, covenant and warranty. 

ARTICLE V 
SETTLEMENT 

5.1 Settlement. Settlement shall be held at a location 
designated by Purchaser at the earlier to occur of: (1) 18 months 
from the date of this Agreement; or (2) within forty-five days 
following approval and issuance of the Special Use Permit and 
building permits ("Settlement") . Possession of the Property shall 
be delivered to Purchaser at Settlement subject only to the Leases 
and to state and county ad valorem taxes and assessments not yet 
due and payable. At Settlement, Seller shall also deliver to 
Purchaser all security and other deposits held from any tenants on 
the Property consistent with the Rent Roll specified below. In the 
event that the Special Use Permit and building permits have not 
been approved within 18 months of the date of this Agreement, 
Purchaser shall be entitled to extend the date for Settlement for 
up to 180 days in 30 day increments until the Special Use Permit 
and building permits have been approved upon the payment of 
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additions to the Deposit of $7,500 per 30-day extension. In the 
event that Purchaser is unable to obtain the Special Use Permit and 
building permits within the above specified periods of time, 
Purchaser may elect to terminate this Agreement and shall be 
entitled to the prompt repayment of its Deposit and both parties 
shall be relieved of any further liability to the other party both 
in law or in equity. However, if settlement is consummated, the 
fees paid for the extensions shall be applied against the Purchase 
Price. 

5.2 Seller's Deliveries: At Settlement, Seller shall 
deliver or cause to be delivered to Purchaser all of the following 
instruments: 

(a) A deed conveying fee simple title to the Property in 
the form of a special warranty deed subject to existing 
leases, easements, conditions and restrictions of recor.d. 

(b) [intentionally omitted] 

(c) The originals of all Leases or true, correct and 
complete copies thereof with assignments thereof to 
Purchaser. 

(d) [intentionally omitted] 

(e) Appropriate resolutions and consents in accordance 
with Seller's organizational documents. 

(f) All keys for the Property in possession of Seller. 

(g) [intentionally omitted] 

(h) An affidavit in form acceptable to the Purchaser's 
title company sufficient to remove any exception for 
mechanics' and materialmen's liens and parties in 
possession (other than tenants pursuant to the Leases). 

(i) An affidavit certifying that the Seller is not a 
foreign entity under the Foreign Investment in Real 
Property Act, in the form attached hereto as Exhibit C. 

( j) Such other agreements or documents as Purchaser, 
Purchaser's lender, or Purchaser's title company may 
reasonably request. 

(k) A Rent Roll, updated to the date of Settlement, which 
shall be substantially in the form as Exhibit B, which Seller shall 
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certify and warrant as true, correct and complete. 

(1) An executed Tenant Letter advising each tenant of the 
transfer of ownership in the Property. 

5.3 Purchaser's Deliveries. At Settlement, Purchaser 
shall pay or deliver to Seller the following: 

(a) The Bill of Sale,' executed by Purchaser. 

(b) The Purchase Price as adjusted pursuant to the terms 
of this Agreement. 

5.4 Settlement Costs. Each party hereto shall pay its own 
legal fees and expenses. Seller shall pay the grantor's tax. 
Purchaser shall be responsible for the payment of the State and 
City recordation taxes associated with the deed. The cost of 
Purchaser's settlement agent and any title insurance premium, 
survey, and other settlement costs shall be paid by Purchaser. 

5.5 Income and Expense Allocations. At Settlement, all 
income and expenses with respect to the Property, and applicable to 
the period of time before and after Settlement, determined in 
accordance with generally accepted accounting principles 
consistently applied, shall be allocated between Seller and 
Purchaser as of the date of Settlement. Seller shall be entitled 
to all income and responsible for all expenses for the period of 
time up to but not including the date of Settlement. 

ARTICLE VI 
CONDEMNATION; RISK OF LOSS 

6.1 Condemnation. In the event of any actual or threatened 
.taking, pursuant to the power of.eminent domain, of all.or any 
portion· of ·the Property, or ·any proposed sale in lieu t.hereof, 
Seller shall give written notice thereof to Purchaser promptly 
after Seller learns or receives notice thereof. If a part of the 
Property is, or is to be, so condemned or sold then Purchaser shall 
have the right to terminate this Agreement pursuant to Section 7.1. 
If this Agreement is not so terminated, all proceeds, awards and 
other payments arising out of such condemnation or sale (actual or 
threatened) shall be paid or assigned to Purchaser at Settlement. 

6. 2 Risk of Loss. The risk of loss or damage to the. Property 
prior to the delivery of the Deed shall remain upon Seller. 
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Termination. If Purchaser shall be entitled to terminate this 
Agreement, it shall be entitled to receive a refund of the Deposit. 
If Purchaser defaults in performing its obligations hereunder, 
Seller's remedy shall be to either: (a) retain, as liquidated 
damages for Purchaser's default, whatever Deposit has been paid by 
Purchaser to Escrow Agent; or (b) exercise its remedies at law and 
in equity. In the event Seller defaults in performing its 
obligations hereunder, Purchaser shall be entitled to pursue all 
available remedies at law 'or in equity, or both, including the 
right to specific performance. 

ARTICLE VIII 
CONDITION OF PROPERTY AT SETTLEMENT 

8 .1 Maintenance of Propertv. Seller shall maintain the 
physical condition of the Property, including the grounds and all 
other elements thereof, in good condition through the date of 
Settlement, "reasonable wear and tear excepted. Seller shall make 
all ordinary repairs and maintenance of the Property until 
Settlement as it would in the normal course of operating the 
Property. Notwithstanding the foregoing prov~s~ons of this 
paragraph 8.1, Seller shall only be required to comply with the 
applicable provisions of the tenant leases. 

8.2 [intentionally omitted] 

ARTICLE XI 
MISCELLANEOUS PROVISIONS 

9.1 Comcleteness; Modification. This Agreement constitutes 
the entire agreement between the parties hereto with respect to the 
transactions contemplated hereby and supersedes all prior 
discussions, understandings, agreements and negotiations between 
the parties hereto. This Agreement may be modified only by a 
written instrument duly executed by the-parties hereto. 

9.2 Successors and Assigns. This Agreement shall bind and 
inure to the benefit of the parties hereto and their respective 
successors and assigns. 

9. 3 Governing Law. This Agreement and all documents referred 
to herein are governed by and shall be construed and interpreted in 
accordance with the laws of the Commonwealth of Virginia. 

9.4 Counteroarts. To facilitate execution, this Agreement 
may be executed in as many counterparts as may be required. It 
shall not be necessary that the signature on behalf of both parties 
hereto appear on each counterpart hereof. All counterparts hereof 

e:\wpdoes\N~TIONWtDE\PURCHASE.CON 12 october l8, 1999 

-149-



shall collectively constitute a single agreement. 

9.5 Severabilitv. If any term, covenant, condition or 
provision of this Agreement, or the application thereof to any 
person or circumstance, shall to any extent be invalid or 
unenforceable, the remainder of this Agreement, or the application 
of such term, covenant, condition or provision to other persons or 
circumstances, shall not be affected thereby, and each term, 
covenant, condition or provision of this Agreement shall be valid 
and enforceable to the fullest extent permitted by law. 

9.6 Notices. Whenever any notice may be given or is required 
to be given under the terms of this Agreement, the same shall be 
given in writing and either sent by certified mail, return receipt 
requested, postage pre-paid or by a national overnight delivery 
service, delivery pre-paid or delivered by hand with written 
receipt acknowledged, or by telecopy followed by another pe_.t:mitted 
means of delivery.· For purposes of giving notice ·hereunder the 
addresses of the respective parties are: 

For the Seller: 

James M. Duncan, III 
1552 E. Twin Palms Drive 
Palm Springs, CA 92264 

with a copy to: 

Lawrence Schonberger, Esq. 
Fagelson, Schonberger, Payne & Deichmeister, P.C. 
11320 Random Hills Road, Suite 690 
Fairfax, VA 22030 

For the Purchaser: 

Nationwide CH LLC 
Attn: Ira Bloom 
2801 New Mexico Avenue, N.W., *1221 
Washington, DC 20007 
FAX No. 202-33-7576 

with a copy to: 

GERALD F. CHAPMAN LLC 
Gerald F. Chapman, Esq. 
6917 Arlington Road, Suite 350 
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Bethesda, MD 20814 
FAX No. 301-652-3023 

Any notice required or given hereunder shall be deemed 
received if sent by telecopy, hand or overnight courier, or three 
{3) days after posting if sent by certified mail, return receipt 
requested. Any party hereto may change its address or designate 
different or other persons or entities to receive copies by 
notifying the other party in a manner described in this Section. 
Further, all notices given pursuant to this Agreement from Seller 
to Purchaser or from Purchaser to Seller will be effective if 
executed and sent by counsel to the respective party. 

9.7 Further Assurances. Seller and Purchaser each covenant 
and agree to sign, execute and deliver, or cause to be signed, 
executed and delivered, and to do or make, or cause to be done or 
made, upon the written request of the other party, any ~nd all 
agreements, instruments, papers, deeds, acts or things, 
supplemental, confirmatory or otherwise, as may be reasonably 
required or requested by either party hereto for the purpose of or 
in connection with consummating the transactions described herein. 

9.8 Automatic Termination. If this Agreement has not been 
fully executed on behalf of both parties hereto within five days of 
the execution by the first party to sign this Agreement, this 
Agreement shall be construed as an offer which has not been 
accepted and shall automatically terminate and be of no force and 
effect. 

9.9 Construction. Each party hereto and its counsel have 
reviewed and revised {or requested revisions of) this Agreement, 
and therefore any usual rules of construction requiring that 
ambiguities are to be resolved against a particular party shall not 
be applicable in the construction and interpretation of this 
Agreement or any" exhibits hereto or amendments hereof. 

9.10 Facsimile Sianatures. Facsimile or photocopied 
signatures of or on behalf of either Seller or Purchaser on this 
contract or any subsequent modifications shall be effective for all 
purposes, including delivery, as an original. 

9.11 Survival of Terms. All of the representations, 
warranties, covenants and agreements of Seller and Purchaser made 
in, or pursuant to, this Agreement shall survive Settlement and 
shall not merge into the Deed or any other document or instrument 
executed and delivered in connection herewith. 

9.12 Headings. The headings and captions contained in this 
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Agreement are inserted only as a matter of convenience, and shall 
not be considered in interpreting or construing the provisions of 
this Agreement. 

9.13 Waiver. Seller and Purchaser each hereby reserve the 
right to waive, in whole or in part, any provision hereof which is 
for their respective benefit. Neither party hereto shall be 
entitled to assert the failure of any condition precedent to the 
other party's obligations 'hereunder as grounds for such party's 
failure or refusal to perform its obligations hereunder. 

IN WITNESS WHEREOF, Seller and Purchaser have caused this 
Agreement to be executed in their names by their respective duly 
authorized representatives. 

SELLER: 

J.M. DUNCAN III 
IRREVOCABLE CHARITABLE TRUST 

III, Trustee 

PURCHASER: 

NATIONWIDE CH LLC, OR ASSIGNS 

M. BLOOM, President 
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EXHIBIT INDEX 

DESCRIPTION OF LAND ..............................•..... EXHIBIT A 

RENT ROLL ...................................•......•..•. EXHI 8 IT B 

FOREIGN INVESTMENT AFFIDAVIT ....•.........••........... EXHIBIT C 
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VJ:RGDTU: 

IN THE CIRCUIT COURT OF TBE CITY OF ALEXANDRLA 

WI:LLIAM Y. AUSTIN 1 _TRUSTEE OF THE 
JAMBS M. DONCAN I IJ:I I LIVJ:NG TROST 

Comp~ai.nan t, . . 
v. CHANCERY NO. CB010249 

THE CJ:T'Y OF ALEXANDRLA I VJ:RGJ:NLA I 
et a~. 

Defendants. 

NATIONW:IDE CB LLC 

Defendant and Counterc1aimant, 

v. 

WI:LLIAM 'Y. AUSTIN 1 TRUSTEE OF 'l'BE 
JAMBS M. DONCAN, IJ:J:, LIVJ:NG TROST, 

P1ai.nti.ff and Counter-Defendant. 

TO THE HONORABLE JCDGES OF SAID COURT: 

. . 

F:IRST AMENDED COON'l'ERCLA.IM 
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COMES NOW Nationwide CH LLC ("Nationwide"), by and through its 

undersigned counsel, and for its Counterclaim against William Y. 

Austin, Trustee, respectfully represents as follows: 

1. William Y. Austin, Trustee (the "Austin"), represents 

that he is the Trustee of the James w. Duncan, III, Living Trust 

created by Declaration dated September 7, 1993 and amended by First 

Amendment dated June 30, 1994 to the James M. Duncan, III, Living 

Trust. 
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2. Nationwide is a limited liability company organized and 

existing under the laws of the Commonwealth of Virginia. 

Nationwide claims an interest in certain real property which is 

adverse to the interest of Austin. 

3. The property at issue is located in the City of 

Alexandria, Virginia, and is described in a certain deed recorded 

in Deed Book 1498 at Page 1240, among the land records of the City 

of Alexandria, Virginia commonly known as 200 North Henry Street 

and 1115 North Cameron Street (the "Property") . 

4. On or about September 7, 1993, James M. Duncan, III 

{"Duncan") executed a certain Declaration of Trust creating and 

establishing the James M. Duncan, III, Living Trust {the "Living 

Trust"), naming himself as Trustee and Beneficiary of the Living 

Trust. A copy of the Living Trust is attached hereto as Exhibit A 

and incorporated herein by this reference. 

5. On or about September 7, 1993, Duncan also made, 

executed and delivered a certain Deed in Trust (the "First Trust 

Deed") conveying the Property to himself as Trustee of t~e Living 

Trust. 

6. The First Trust Deed was recorded on June 15, 1994, in 

Deed Book 1498 at Page 1240 among the land records of the City of 

Alexandria, Virginia. 

7. On June 30, 1994, Duncan executed a First Amendment to 

the James M. Duncan, III, Living Trust (the "Living Trust 

Amendment") . The Living Trust Amendment, among other things, 
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provided that, upon the death of Duncan or his resignation as the 

original Trustee of the Living Trust, Burke & Herbert Bank & Trust 

Company of Alexandria, Virginia, and William Y. Austin should 

succeed him, serving as Co-Trustees. The Living Trust Amendment 

further provided that if Burke & Herbert failed or refused to serve 

as Co-Trustee, that another Bank & Trust Company would serve in its 

stead. There was no provision for William Y. Austin to serve or to 

act alone. 

8. On March 2, 2001, Duncan departed this life. 

9. On July 19, 2000, Burke & Herbert Bank & Trust Company 

declined the appointment as successor Co-Trustee of the Living 

Trust. 

1.0. The Counter-Defendant claims to have succeeded as 

Successor Trustee of the Living Trust. However, no professional 

Bank & Trust Company has been appointed to serve with him as Co­

Trustee. 

11. On August 4, 1999, Duncan executed the J. M. Duncan 

III Charitable Remainder Unitrust (the "Unitrust") in which Duncan 

named himself as Trustee and a beneficiary of the Unitrust. A copy 

of the Unitrust Agreement is attached hereto as Exhibit B and 

incorporated herein by this reference. 

12. As of the date of the execution of the Unitrust 

Agreement, Duncan was the Settlor, Trustee and Beneficiary of the 

Living Trust. 
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13. On August 3, 1999, Duncan executed a deed {the "Second 

Trust Deed'') conveying the Property to James M. Duncan, III as 

Trustee of the Unitrust. 

14. As of the date of the execution of the Second Trust 

Deed, Duncan was the Settlor, Trustee and Beneficiary of the Living 

Trust. 

15. On October 20, 1999, Duncan entered into a Purchase 

Contract {the "Sales Contract") for the sale of the Property to 

Nationwide. A copy of the Sales Contract is attached hereto as 

Exhibit C. 

16. As of the date of the execution of Sales Contract, 

Duncan was the Donor, Trustee and Beneficiary of the Unitrust as 

well as the Settlor, Trustee and Beneficiary of the Living Trust to 

the extent that the Living Trust was still operative. 

17. Nationwide asserts that the Unitrust and the Second 

Trust Deed are the controlling documents with respect to the 

Property, the Sales Contract is a valid and enforceable agreement, 

and that Nationwide has an interest in the Property by virtue of 

the Sales Contract. 

18. The Property constitutes the only known asset of the 

Unitrust. 
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19. Paragraph Nos. 1-18 are hereby incorporated by this 

reference. 

20. The existence of the Sales Contract, the document 
1 

creating the Unitrust and the Second Trust Deed and the assertion 

of the rights of Nationwide in the Property create an actual 

controversy between Nationwide and Austin. 

21. The Living Trust by its own terms was revocable in 

whole or in part, and Duncan could withdraw property from the 

Living Trust in any amount and at any time under the terms .of the 

Living Trust. 

22. At all relevant times, the Living Trust was merely an 

alter ego of Duncan. 

23. At all relevant times, Duncan united within himself all 

capacities necessary to complete fee simple ownership and transfer 

of the Property. 

24. By his execution of the Unitrust Agreement and Second 

Trust Deed, Duncan effectively exercised his power under the Living 

Trust to amend or revoke the Living Trust and to withdraw the 

Property from the Living Trust and transfer it to the Unitrust. 

25. There is no provision in the Living Trust as amended 

which gives William Y. Austin the power to act alone as Trustee 

without an institutional co-trustee being appointed to serve with 

him. 

26. The trustee named in the Unitrust as the successor 

trustee of the Unitrust, Northern Trust Bank of California, N.A., 

C:\KPDOCS\NATIONKIDE\counte~~a~ 5 

-159-



has declined to serve as the successor trustee, and there is 

presently no trustee serving the Unitrust. 

WHEREFORE, Nationwide prays that this Honorable Court enter an 

order, judgment or decree declaring that: (1) William Y. Austin 

cannot validly represent the interests of the Living Trust as its 

sole trustee and that an institutional co-trustee must be appointed 

to serve with him; (2) the execution of the Unitrust Agreement and 

the Second Trust Deed operated to remove the Property from the 

Living Trust and to transfer it to the Unitrust and effectively 

amended or revoked the Living Trust as to the Property; (3) the 

Sales Contract is valid and enforceable; (4) the Court appoint a 

trustee to act on behalf of the Unitrust to complete the terms 'of 

the Sales Contract as such trustee shall deem appropriate; (5) the 

Unitrust Agreement and the Second Trust Agreement be declared 

valid, enforceable, and the controlling documents concerning the 

ownership of the Property and the right to transfer and convey the 

same; ( 6) Nationwide be awarded its costs and expenses herein, 

including reasonable attorneys' fees; and (7) for such other and 

further relief as the cause of justice may require. 

comn J:J: 

CONS'l'RUCTrvE FRAUD 

27. Paragraph Nos. 1-26 are hereby incorporated by this 

reference. 
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28. Duncan executed the Sales Contract as the Trustee of 

the Unitrust. 

29. As part of the Sales Contract, Duncan represented and 

warranted, inter alia, that the Unitrust had all requisite powers, 

authorizations, consents and approval to enter into the Sales 

Contract and to perform its obligations thereunder. Under the 

terms of the Sales Contract, Duncan also agreed that the foregoing 

representations and warranties were true at the time of the 

execution of the Sales Contract and that the same would be true and 

would be reaffirmed at settlement. 

30. As part of the Sales Contract, Duncan represented and 

warranted, inter alia, that the Unitrust owned the Property in fee 

simple free and clear of any liens, mortgages, encumbrances, 

obligations, reservations, lawsuits, judgments or any other 

encumbrances, claims or liens of any sort except as disclosed in 

the Sales Contract. Under the terms of the Sales Contract, Duncan 

also agreed that the foregoing representations and warranties were 

true at the time of the execution of the Sales Contract and that 

the same would be true and would be reaffirmed at settlement. 

31. At the time that Duncan executed the Sales Contract and 

made the foregoing representations and warranties set forth in 

paragraphs 30 and 31 (collectively, the "Representations and 

Warranties") to Nationwide, Duncan was the sole trustee of the 

Living Trust. 

C:\WPDOCS\NATIONWIDE\counte:claim 7 
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32. Nationwide reasonably relied on the foregoing 

representations and warranties in entering into the Sales Contract 

and incurring substantial costs and expenses in its evaluation and 

efforts to comply with the terms of the Sales Contract. 

33. In the event that this Court should determine that the 

Sales Contract is not a valid and enforceable agreement for the 

sale of the Property because of the existence of the First Trust 

Deed, then Nationwide asserts and alleges that Duncan, in his 

capacity as the sole trustee of the Living Trust, committed 

constructive fraud against Nationwide because such a finding would 

necessarily be predicated upon a determination that the 

Representations and Warranties are f~lse. Because of Duncan's 

position as the sole settlor, trustee and beneficiary of the Living 

Trust at the time the Representations and Warranties were made, 

Nationwide asserts that such constructive fraud is deemed to be 

the fraudulent act of the Living Trust. 

34. Nationwide has been damaged by the fraudulent acts of 

the Living Trust. 

WHEREFORE, Nationwide prays that this Court enter judgment in 

its favor against the Living Trust in an amount to be determined at 

trial which amount is estimated to be in excess of $1 million to 

include expenses reasonably incurred and lost profits, prejudgment 

interest thereon, its costs and expenses herein, and for such other 

and further relief as the cause of justice may require. 

C:\KPDOCS\NATIONWID£\countercla~ 8 
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IN mE CIRCUIT COURT FOR THE CITY OF ALEXANDIUJ\__ 
3. ~·~ s 

Wll..LIAM Y. AUSTIN, TRUSTEE OF THE 
JAMES M. DUNCAN, ill, LIVING TRUST, 
(Declaration dated September 1, 1993), 

Complainant, 

v. 

THE CITY OF ALEXANDRIA, et.al., 

Respondents. 
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Chancery No. CH010249 

AMENDED ANSWER TO CROSS-Bll..L OF COMPLAINT OF THE CITY PARTIES AND 
. GROUNDS OF DEFENSE OF WU.LIAM Y. AUSTIN. TRUSTEE 

CO~S NOW the Complainant and Cross-Respondent William Y. Austin, Trustee of the 

James M. Duncan m Living Trust, by counsel, and for his Answer and Grounds ofDefense to the 

Cross-Bill of Complaint filed herein by City of Alexandria and the Alexandria Library Company ( 

these Respondents together, "the City Parties") in this matter states as follows: 

Answer 

1. The allegations contained in paragraph 1 to the City Parties' Cross-Bill of Complaint are 

admitted. 

2. The allegations contained in paragraph 2 to the City Parties' Cross-Bill of Complaint 

regarding the legal status of the City of Alexandria require no response. The allegations regarding 

the composition of the Alexandria Board are denied since the composition of the Board has changed 

since filing of the Cross-Bill. To the extent a response is required to the remaining allegations, those 

allegations are denied. 

3. The allegations contained in paragraph 3 to the City Parties' Cross-Bill of Complaint are 
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admitted. 

4. The allegations contained in paragraph4 to the City Parties' Cross~Bill of Complaint are 

admitted. 

5. The allegations contained in paragraph 5 to the City Parties' Cros~Bill of Complaint are 

admitted. 

6. The allegations contained in paragraph 6 to the City Parties' Cross~ Bill of Complaint are 

admitted. 

7. The allegations contained in the first sentence of paragraph 7 to the City Parties' Cross~ Bill 

of Complaint are admitted. The remaining allegations require no response as the documents speak 

for themselves. To the extent a response is required, the allegations are denied. 

8. The allegations contained in Paragraph 8 to the City Parties' Cros~Bill of Complaint are 

admitted. 

9. The allegations contained in paragraph 9 to the City Parties' Cross~Bill of Complaint are 

denied. 

10. The allegations contained in paragraph 10 to the City Parties' Cross~Bill of Complaint 

are admitted. 

11. The allegations contained in paragraph 11 to the City Parties' Cross-Bill of Complaint 

are admitted. 

12. The allegations contained in paragraph 12 to the City Parties' Cross~Bill of Complaint 

are admitted. Execution of the Second Trust Deed is admitted. Conveyance of the Property is 

denied. 

13. The allegations contained in paragraph 13 to the City Parties' Cross~Bill of Complaint 

are denied. 
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I4. The allegations contained in paragraph 14 to the City Parties' Cross-Bill of Complaint 

are admitted. 

IS. The allegations contained in paragraph IS to the City Parties' Cross-Bill of Complaint 

are admitted. 

16. The allegations contained in paragraph I6 to the City Parties' Cross-Bill of Complaint, 

except for those contained in the concluding phrase, are admitted. Those allegations call for a legal 

conclusion regarding the status of the Living Trust and require no response. To the extent a response 

is required the allegations in that phrase are denied. 

17. The allegations contained in paragraph 17 to the City Parties' Cross-Bill of Complaint 

require no response as the pleadings and underlying documents speak for themselves, and further, said 

allegations call for a legal conclusion to which no response is required. To the extent a response is 

required, the allegations are denied. 

18. The allegations contained in paragraph 18 to the City Parties' Cross-Bill of Complaint 

require no response as the pleadings and underlying documents speak for themselves, and further, said 

allegations call for a legal conclusion to which no response is required. 

19. The allegations contained in paragraph 19 to the City Parties' Cross-Bill of Complaint 

require no response as the pleadings and underlying documents speak for themselves, and further, said 

allegations call for a legal conclusion to which no response is required. 

20. The allegations contained in paragraph 20 to the City Parties' Cross-Bill of Complaint 

require no response as the pleadings and underlying documents speak for themselves, and further, said 

allegations call for a legal conclusion to which no response is required. 

21. The allegations contained in paragraph 21 to the City Parties' Cross-Bill of Complaint 

are denied. The Property is not an asset of the Unitrust. 
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22. The allegations contained in paragraph 22 to the City Parties' Cross-Bill of Complaint 

are admitted. 

23. The allegations contained in paragraph 23 to the City Parties' Cross-Bill of.~omplaint 

require no response as the pleadings and underlying documents speak for themselves, and further, said 

allegations call for a legal conclusion to which no response is required. 

24. The allegations contained in paragraph 24 to the City Parties' Cross-Bill of Complaint 

require no response as the pleadings and underlying documents speak for themselves, and further, said 

allegations call for a legal conclusion to which no response is required. To the extent that a response 

is required, the allegations contained in paragraph 24 to the City Parties' Cross-Bill of Complaint are 

denied. 

25. The allegations contained in paragraph 25 to the City Parties' Cross-Bill of Complaint 

require no response as the pleadings and underlying documents speak for themselves, and further, said 

allegations call for a legal conclusion to which no response is required. To the extent that a response 

is required, the allegations contained in paragraph25 to the City Parties' Cross-Bill of Complaint are 

denied. 

26. The allegations contained in paragraph 26 to the City Parties' Cross-Bill of Complaint 

require no response as the pleadings and underlying documents speak for themselves, and further, said 

allegations call for a legal conclusion to which no response is required. To the extent that a response 

is required, the allegations contained in paragraph 26 to the City Parties' Cross-Bill of Complaint are 

denied. 

27. The allegations contained in paragraph 27 to the City Parties' Cross-Bill of Complaint · 

require no response as the pleadings and underlying documents speak for themselves, and further, said 

allegations call for a legal conclusion to which no response is required. To the extent that a response 
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is required, the allegations contained in paragraph 27 to the City Parties' Cross-Bill of Complaint are 

denied. 

28. The allegations contained in paragraph 28 to the City Parties' Cross-Bill of Complaint 

are admitted. 

Any allegations of the City Parties' Cross-Bill of Complaint not specifically denied in this 

Answer are hereby generally denied. Complainant and Cross-Respondent Austin demands strict proof 

of all the allegations of the City Parties' Cross-Bill of Complaint. 

Grounds of Defense 

1. The City Parties' Cross-Bill of Complaint fails to state a claim against the Living Trust for 

which relief can be granted. 

2. The City Parties' Cross-Bill of Complaint is insufficient as a matter of law as to the Living 

Trust. 

WHEREFORE, the City Parties' Cross-Bill of Complaint having been fully answered, 

Complainant and Cross-Respondent William Y. Austin, Trustee, respectfully moves this honorable 

Court dismiss the City Parties' Cross-Bill of Complaint and for an award of his costs . 

.IJI!SUUUJ., Va. Bar# 14378 
ngle, Va. Bar# 40010 

D G ABOWITZ, P.C. 
526 King Street, Suite 209 
Alexandria, Vrrginia 22314 
(703) 519-0999 
Facsimile (703) 5 19-1511 

Counsel for William Y. Austin, Trustee 
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Counsel for the City Parties 

F. Gillar Boyd, Jr., Esquire 
225 South Civic Drive, Suite 1-3 
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Counsel for St. Paul of the Desert Episcopal Church 

Gerald F. Chapman, Esquire 
6917 Arlington Road, Suite 350 
Bethesda, Maryland 20814 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE CITY OF ALEXANDRIA 

Wll..LIAM Y. AUSTIN, TRUSTEE OF THE 
JAMES M. DUNCAN,~ LIVING TRUST, 
(Declaration dated September 7, 1993), 
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THE CITY OF ALEXANDRIA, et al., 

Respondents. 
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AMENDED ANSWER !fO FIRST AMENDED COUNTERCLAIM OF NATIONWIDE CH. 
LLC AND GROUNDS OF DEFENSE OF WILLIAM Y. AUSTIN. TRUSTEE 

COMES NOW the Complainant and Cross-Respondent William Y. Austin, Trustee of the 

James M. Duncan ill Living Trust, by counsel, and for his Answer and Grounds of Defense to the 

First Amended Counterclaim (the "Counterclaim") filed herein by Nationwide CH, LLC 

("Nationwide'') in this matter, states as follows: 

Answer 

1. The allegations contained in paragraph 1 to Nationwide's Counterclaim are admitted. 

2. The allegations contained in paragraph 2 to Nationwide's Counterclaim regarding the legal 

status of Nationwide require no response. The remaining allegations in paragraph 2 are admitted. 

3. The allegations contained in paragraph 3 to Nationwide's Counterclaim are admitted. 

4. The allegations contained in paragraph 4 to Nationwide's Counterclaim are admitted. 

5. The allegations contained in paragraph 5 to Nationwide's Counterclaim are admitted. 

6. The allegations contained in paragraph 6 to Nationwide's Counterclaim are admitted. 

7. The allegations contained in the first sentence of paragraph 7 to Nationwide's 
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Counterclaim are admitted. The remaining allegations require no response as the documents speak 

for themselves. To the extent a response is required, the allegations are denied. 

8. The allegations contained in Paragraph 8 to Nationwide's Counterclaim are admitted. 

9. The allegations contained in paragraph 9 to Nationwide's Counterclaim are admitted. 

10. The allegations contained in paragraph 10 to Nationwide's Counterclaim are admitted. 

11. The allegations contained in paragraph 11 to Nationwide's Counterclaim are admitted. 

12. The allegations contained in paragraph 12 to Nationwide's Counterclaim are admitted. 

13. The allegations contained in paragraph 13 to Nationwide's Counterclaim are denied. The 

fact of execution of the Second Trust Deed is admitted. 

14. The allegations contained in paragraph 14 to Nationwide's Counterclaim are admitted. 

IS. The allegations contained in paragraph IS to Nationwide's Counterclaim are admitted. 

16. The allegations contained in paragraph I6 to Nationwide's Countercl~ except for 

those contained in the concluding phrase, are admitted. Those allegations call for a legal conclusion 

regarding the status of the Living Trust and require no response. To the extent a response is required 

the allegations in that phrase are denied. 

·11. The allegations contained in paragraph 17 to Nationwide's Counterclaim require no 

response as the pleadings and underlying documents speak for themselves, and further, said 

allegations call for a legal conclusion to which no response is required. To the extent a response is 

required, the allegations are denied. 

18. The allegations contained in paragraph 18 to Nationwide's Counterclaim are denied. The 

Property is not an asset of the Unitrust. 

19. The allegations contained in paragraph 19 to Nationwide's Counterclaim require no 

response other than reiteration of prior responses. 
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20. The allegations contained in paragraph 20 to Nationwide's Counterclaim require no 

response as the pleadings and underlying documents speak for themselves, and further, said 

allegations call for a legal conclusion to which no response is required. 

21. The allegations contained in paragraph 21 to Nationwide's Counterclaim require no 

response as the pleadings and underlying documents speak for themselves, and further, said 

allegations call for a legal conclusion to which no response is required. To the extent those 

allegations require a response, they are denied. 

22. The allegations contained in paragraph 22 to Nationwide's Countercl~ are denied. 

23. The allegations contained in paragraph 23 to Nationwide's Counterclaim are denied. 

require no response as the pleadings and underlying documents speak for themselves, and further, said 

allegations call for a legal conclusion to which no response is required. To the extent a response is 

required, the allegations are denied. 

24. The allegations contained in paragraph 24 to Nationwide's Counterclaim require no 

response as the pleadings and underlying documents speak for themselves, and further, said 

allegations call for a legal conclusion to which no response is required. To the extent that a response 

is required, the allegations contained in paragraph 24 to Nationwide's Counterclaim are denied. 

25. The allegations contained in paragraph 25 to Nationwide's Counterclaim require no 

response as the pleadings and underlying documents speak for themselves, and further, said 

allegations call for a legal conclusion to which no response is required. To the extent that a response 

is required, the allegations contained in paragraph 25 to Nationwide's Counterclaim are denied. 

26. The allegations contained in paragraph 26 to Nationwide's Counterclaim are admitted. 

Any allegations ofNationwide's Counterclaim not specifically denied in this Answer are 

hereby generally denied. Complainant and Cross-Respondent Austin demands strict proof of all the 
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allegations ofNationwide's Counterclaim. 

Grounds ofDefense 

1. Nationwide's Counterclaim fails to state a claim against the Living Trust for ~~ch relief 

can be granted. 

2. Nationwide's Counterclaim is insufficient as a matter of law as to the Living Trust. 

3. Nationwide's claims are barred by the doctrines of waiver, estoppel, and laches. 

4. Nationwide's claims are barred by the doctrine of unclean hands. 

WHEREFORE, Nationwide's Amended Counterclaim having been fully answered, 

Complainant and Cross-Respondent William Y. Austin, Trustee, respectfully moves this honorable 

Court dismiss Nationwide's Amended Counterclaim and for an award of his costs. 

· gman, Va. Bar# 14378 
l11tClt>t>Rh G. Engle, Va. Bar # 40010 

ABOWITZ, P.C. 
526 King Street, Suite 209 
Alexandria, Vtrginia 22314 
(703) 5 19-0999 
Facsimile (703) 519-1511 

Counsel for William Y. Austin, Trustee 
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WILLIAM Y. AUSTIN. TRUSTEE OF THE JAMES M. DUNCAN. m. LIVING TRUST 

COMES NOW Complainant William Y. Austin, Trustee of the James M. Duncan, m, Living 

Trust, by counse~ respectfully moves this Honorable Court pursuant to Rule 3:18 ofthe Rules of 

Supreme Court, for summary judgment against the City of Alexandria, the Alexandria Library Board, 

and Nationwide CH, LLC, and for grounds therefor, states as follows: 

Introduction 

This case is quite simple; the only evidence necessary to determine the outcome are two 

deeds, the existence and authenticity of which are conceded by all parties. Those two deed 

demonstrate that James M. Duncan, Ill, ("Duncan") transferred improved real estate located in the 

City of Alexandria, Virginia (the "Property'') into trust, and the second deed, since it was executed 

by Duncan in an individual and not trustee capacity, was ineffective to remove that Property from 

trust. 

In 1993, Duncan executed the first of those deeds (the "First Trust Deed'') to himself as 
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rustee of the James M. Duncan, ill, Living Trust (the ''Living Trust"). The First Trust Deed 

pecified a single mechanism by which the Property might be withdrawn from the Living Trust. Six 

ears later, Duncan executed a second deed (the "Second Trust Deed") from himself individually to 

a second trust, the J. M. Duncan Charitable Remainder Unitrust (the "Unitrust"). The Second Trust 

eed described the Property but made no reference to the Living Trust or Duncan's role as Trustee 

of the Living Trust. It in no way met the requirements for withdrawal specified in the First Trust 

eed (and reiterated in the Living Trust Declaration). 

In direct conflict with Virginia law regarding ownership of title to property and of the 

documents created by Duncan himself (these documents are admitted by both the City of Alexandria 

and the Alexandria Library Board (the "City Parties") and Nationwide CH, LLC ('"Nationwide")), 

the Second Trust Deed purported to convey property the grantor (Duncan as an individual) did not 

own. Under both common sense and the law, because Duncan as an individual had no power to 

convey the Property, no title passed. The Property remains in the Living Trust because no one with 

power to execute a deed ever transferred that Property from the Living Trust. Moreover, the 

admitted documents set out a distinct means by which Duncan could have withdrawn the Property 

from the Living Trust, means he concededly did not employ. 

The pleadings of Nationwide and the City Parties attempt to construe Vtrginia law as 

permitting the intent of a non-owner of property in which he or she has an interest to trapsfer 

property simply through the power of that intent. Their arguments are contrary to the settled law of 

property ownership and trust interpretation in this Commonwealth. Simply put, mere intent is not, 

and cannot, be enough to effect a significant act such as transfer of real property from one owner to 

another. Written deeds executed by the owner of property are required under Virginia law. Without 
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uch requirement, the land records would be worthless and ownership and title determinations would 

e impossible. Further, the law does not permit impeaclunent of the land records based upon 

assumptions as to the intent of a deceased property owner, nor the defeat of a valid trust premised 

pon extraneous conduct of the settlor. 

The incumbent trustee of the Living Trust still holds title to the Property, and, without more 

than the Second Trust Deed, the argument ofNationwide and the City Parties must fail and summary 

· udgment should be entered in favor of Austin. 

Material Facts Not in Dispute 

The parties admit, either through their Bill of Complaint, Cross-Bill of Complaint, 

counterclaim, Answers, Responses to Request for Admission, or Joint Stipulations (to be submitted 

to this Court) all material facts in this action. 

Those facts are as follows: 

1. The Property is located in the City of Alexandria (Joint Stipulation 1). 

2. On or about September 7, 1993, Duncan, executed a Declaration of Trust creating and 

establishing the James M. Duncan, m, Living Trust (the "Living Trust"), naming himself as Trustee 

of the Living Trust. (Joint Stipulations 2 and 3; Responses to Requests for Admission to City Parties 

3. The document attached as Exhibit A to the Requests for Admission to Nationwide and the 

City Parties is a copy of the First Trust Deed. (Responses to Requests for Admission to City Parties 

and Nationwide; Joint Stipulations 4 and 5) 

The Request for Admission to the City Parties and Response thereto and Request for Admission to 
Nationwide and the Responses thereto as attached hereto as Exhibits A and B, respectively. 
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4. On September 7, 1993, Duncan made and delivered the First Trust Deed conveying the 

Property from himself: individually, to himself as Trustee of the Living Trust, and that the First Trust 

Deed on June 15, 1994, was recorded among the land records of the City of Alexandria at Deed 

Book 1498 at page 1240. (Joint Stipulation 6) 

5. On or about June 30, 1994, Duncan executed an amendment to the Living Trust (the 

"Living Trust Amendment"), that provided, inter alia, that, upon the death of Duncan or his 

resignation as original Trustee, Burke & Herbert Bank & Trust Company of Alexandria and William 

Y. Austin should succeed him as Co-Trustees. (Bill of Complaint, paragraph 5; Counterclaim, 

paragraph 7; Joint Stipulations 7 and 8). 

6. On March 2, 2000, Duncan departed this life. ( Responses to Requests for Admission to 

City Parties and Nationwide). 

7. On July 19, 2000, Burke & Herbert declined the office of successor Co-Trustee ofthe 

Living Trust. (Bill of Complaint, paragraph 7; Counterclaim, paragraph 9). 

8. On or about August 4, 1999, Duncan executed a certain trust agreement that created the 

Unitrust, naming himself as Trustee. (Joint Stipulations 9 and 10). 

9. Duncan executed the Second Trust Deed purporting to convey the Property from himself 

individually to himself in his capacity as Trustee of the Unitrust. (Joint Stipulation 11; Responses 

to Requests for Admission to City Parties and Nationwide). 

10. At the time of execution of the Second Trust Deed, Duncan was the Trustee and 

Beneficiary of the Living Trust. (Joint Stipulations 9, 10; Id.). 

11. On October 20, 1999, Duncan, as Trustee of the Unitrust, entered into a sales contract 

for the Property with Nationwide. (Joint Stipulation 13). 
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Legal Argument 

A. Legal standard 

Rule 3:18 reads, in pertinent part: "Ifit appears from the pleadings, the orders, if any, made 

at a pretrial conference, the admissions, if any, in the proceedings, 9r, upon sustaining a motion to 

strike the evidence, that the moving party is entitled to judgment, the court shall enter judgment in 

his favor." 

"A trial court may enter summary judgment if no material fact is genuinely in dispute." 

Buonocorev. C & P Telephone Company, 254 Va. 469,472,492 S.E.2d439, _(1997). See, also 

J. E. Robert Company v. J. Robert Co .. Inc. ofVirginia. 231 Va. 338, 343 S. E.2d 350 (1986). 

Finally, "[i]n considering a motion for summary judgment, a court must adopt those inferences 

from the facts that are most favorable to the nonmoving party, unless the inferences are forced, 

strained, or contrary to reason."Dickerson v. Fatehi. 253 Va. 324,327,484 S.E.2d 880, _(1997}, 

citing Carson v. LeBlanc. 245 Va 135, 139 -40, 427 S.E.2d 189, 192 (1993). 

Here, all of the material and relevant facts, as noted below in this section A, have been 

stipulated to or admitted by the parties, and the only remaining issues to be determined by this Court 

are legal. 

The admitted, material facts are simple. In 1993, Duncan conveyed property away from his 

individual estate and into a trust estate, the Living Trust. Nationwide and the City Parties admit that 

Duncan executed the First Trust Deed conveying the Property to himself as Trustee of the Living 

Trust. The conveyance was made pursuant to a deed fully complying with Code Section 5 5-17.1. 

Without more, the First Trust Deed created a Virginia Land Trust, placed legal and equitable title to 

the Property in Duncan, as Trustee, and left Duncan, as an individual, with only a personal property 
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interest in the Property. See, Air Power. Inc. v. Thompson 244 Va. 534, 422 S.E.2d 768 (1992). 

By themselves, then, the admissions by the parties regarding the execution and delivery of the First 

Trust Deed merit entry of judgment in favor of Austin. ·' 

Duncan, also in 1993, created the Living Trust via a trust agreement that further defined and 

limited his rights as an individual to exercise power regarding the Property. The Living Trust requires 

that prior to any such exercise of right, Duncan, as an individual, would need to first execute and 

deliver to the Trustee a formal, written directive to either withdraw the Property from the Living 

Trust or revoke the Living Trust. Even then, Duncan as Trustee, would have been required to 

execute a deed to Duncan as an individual. Neither of these events ever occurred. Nationwide and 

the City Parties allege that the Second Trust Deed somehow complied with the Trust requirement, 

but execution of an ineffectual deed does not comply with the explicit terms of the Trust document. 

The V rrginia Supreme Court long ago established that revocation of a trust or withdrawal of property 

from a trust must be done strictly in accordance with the procedures established in the trust 

instrument and no extraneous action, however formal, asserted as evidencing an intent to revoke or 

withdraw will be accepted as a substitute for the specified acts. Cohn v. Central National Bank of 

Richmond, 191 Va. 12, 17,60 S.E.2d 30, __ (1950). 

In 1999, D~can, acting solely in his individual capacity, executed a deed purporting to 

convey the Property to himself as Trustee of the Unitrust. Duncan, in executing this deed, purported 

to transfer real estate to which he did not hold legal title. He had not revoked the Living Trust; he 

had not executed a written withdrawal of the Property from the Living Trust; and Duncan, as Trustee, 

executed no deed of conveyance. The Counterclaim and Cross-Bill of Complaint ask the Court to 

disregard the law of Virginia Land Trusts, the language of the First Trust Deed, and the declaration 
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creating the Living Trust. Instead, Nationwide and the City Parties would have this Court "deem" 

done that which was not done and is not alleged to have been done. 

The documents and undisputed material facts necessary to detennine the outcome of this case 

are before this Court and they evidence clearly that Austin is entitled to relief as a matter of law. 

B. The Living Trust and the First Trust Deed 

The Living Trust required a writing to be given from Duncan as beneficiary to the Trustee of 

the Trust before the Property would be withdrawn from the Living Trust. No exception is made in 

that document for a time when Duncan himself served in both capacities. A writing was required. 

Such a requirement is, of course, a salutary provision to avoid confusion or speculation as to the 

alleged intentions of a trust settlor raised after the settlor is unavailable to refute allegations. Without 

this requirement, the door would be open to attempts to divine the settlor's intent from any collateral 

act or document referencing the Property. 

The Living Trust provides that the capacities of beneficiary and trustee are not •'united". 

Paragraph 3.1 provides: •'By signed instruments delivered to the Trustee during my lifetime, I may: 

( 1) withdraw property from this trust in any amount and at any time upon giving reasonable notice 

in writing to the Trustee ... ". The Living Trust does not provide for an exception when the Trustee 

and beneficiary are the same individual. Nationwide and the City Partie~ however, do not plead or 

assert that Duncan gave reasonable notice in writing to the Trustee of the Living Trust prior to 

executing the deed purporting to transfer the Property to the Unitrust. In fact, both Nationwide and 

the City Parties deny that Duncan gave advance notice in writing, claiming that the execution of the_ 

Second Trust Deed, which he had no power to make, was a withdrawal of the Property from the 
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Living Trust. 

Contrary to the assertion that Duncan united two capacities in signing the Second Trust Deed, 

Duncan in various documents, honored and acknowledged the distinction between his individual 

capacity and capacity as Trustee. The First Trust Deed and the Living Trust are both signed by 

Duncan in his individual capacity and in his capacity as Trustee of the Living Trust. Schedule A to 

the Living Trust is an acknowledgment by the Trustee and is so executed. An attached Deed of Gift 

(of tangible personal property) is signed only by Duncan individually. The First Amendment to the 

Living Trust is clearly designated as signed as both Trustor and Trustee. In executing the Unitrust 

on August 4, 19999, Duncan again signed in two capacities, individually as 'COonor" and separately 

as ''Trustee" in his capacity as Trustee of the Unitrust. 

The Second Trust Deed, however, executed August 3, 1999, is devoid of any reference to 

Duncan's capacity as Trustee of the Living Trust. 

The First Trust Deed also states clearly that Duncan must first execute a deed transferring title 

from himself as Trustee to himself individually before he can withdraw that property from the Living 

Trust. No such deed was ever executed or recorded, and therefore the Property remained vested in 

the Living Trust. 

In paragraph 23 of the Counterclaim, and paragraph 25 of the Cross-Bill of Complaint, 

Nationwide and the City Parties allege that Duncan "united within himself all capacities necessary to 

complete fee simple ownership and transfer of the subject property". This assertion ignores the 

provisions of Code Section 5 5-17.1, which provides that a conveyance of this type converts the 

interest of the individual as beneficiary from realty to personalty such that the real estate is beyond · 

the reach of judgments or liens arising against the individual subsequent to recordation of the trust 
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deed. 

Furthermore, the First Trust Deed provides, on page two, that "[a]ny revocation of the Trust 

Agreement by the Grantor [James M. Duncan, ill] shall not be effective as to the property herein 

conveyed unless he execute a deed, duly recorded, evidencing such revocation and reversion of title." 

Neither Nationwide nor the City Parties plead that a deed was executed and recorded reverting title 

to Duncan individually from Duncan as Trustee of the Living Trust. The Admissions and Stipulations 

establish that no such deed exists. Similarly, neither of the respondents pleads that the Living Trust 

was revoked by any recognized means for doing so, and the Admissions and Stipulations establish 

that no such revocation act occurred. 

The documents at issue in this case directly contradict Nationwide's and the City Parties' 

assertions of a cause of action against Austin. Nationwide and the City Parties cannot, as a matter 

of law, choose which documents control in this case, as they both attempt to do in paragraph 17 of 

the Counterclaim and paragraph 17 of the Cross-Bill of Complaint. 

Nationwide and the City Parties assert that the Unitrust and Second Trust Deed control the 

disposition of the Property, but Vtrginia law is clear that the transfer of the Property by the First Trust 

Deed effectively transferred that Property to Duncan as Trustee of the Living Trust. The Property 

remains in the Living Trust, and the Second Trust Deed was ineffective to transfer the Property into 

the Unitrust. Paragraph 24 ofNationwide's Counterclaim alleges that "By the execution of the 

Unitrust Agreement and Second Trust Deed, Duncan effectively exercised his power under the Living 

Trust to revoke or amend the Living Trust and to withdraw the Property from the Living Trust and 

transfer it to the Unitrust." As noted above, the provisions of the Living Trust and First Trust Deed 

make his allegation not only untrue, but impossible. The holding in £QJ:m. applies to these facts. 
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Where the First Trust Deed and Living Trust set up a procedure by which Property could have been 

withdra~ a different set of acts (the execution of the Second Trust Deed and Declaration fo the 

Unitrust) cannot be substituted for the specified procedure. 

C. Virginia Statutory and Case Law 

The First Trust Deed conveyed the Property to Duncan as the Trustee of the Trust. Duncan 

individually retained no title interest in that Property upon execution of the deed, and the Trustee 

thenceforth, retained the right to transfer, sell, or encumber the Property. 

Vll'ginia Code Section 5 5-17 .l governs this situation. This Code Section describes several 

situations where a land trust has been created. The Section reads, inter alia: 

In any case under this section, where there is a recorded deed of conveyance to a 
trustee, the interest of the beneficiaries thereunder shall be deemed to be personal 
property. Judgments against a beneficiary and consensual liens against real property 
of a beneficiary do not attach to real property that is the subject of such a deed of 
conveyance unless the judgment is docketed or the lien recorded in the city or county 
where the property is located (i) before recordation of the deed creating the land trust 
and (ii) while the beneficiary has record title to the real property. 

This Section makes plain that, after the conveyance to the Trustee, the individual beneficiary 

no longer holds record title to the property and cannot encumber or transfer that property. Duncan's 

execution of the Second Trust Deed in his individual capacity was therefore ineffectual. 

The case law applying Code Section 55-17.1 supports this position. In Air Power. Inc. v. 

Thompson. 244 Va. 534, 422 S.E.2d 768 (1992), the Supreme Court considered the role of the 

beneficiary of a land trust. The Court found that because the beneficiary's interest is a personal 

property right, not an interest in the real estate. the beneficiary was not a necessary party to an action 

to enforce a mechanic's lien, reversing the trial court's decision. 

The facts of the Air Power case are, briefly outlined, as follows: Kenneth Thompson and 
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Spencer Stouffer were named as trustees of a tract of land under a recorded land trust deed. The 

deed recited that the trustees held title to the property for Ken Thompson Properties 1 oint Venture 

(KTPN), the beneficiary, pursuant to an unrecorded trust agreement. In their capacity as trustees, 

Stouffer and Thompson contracted with Land Works, Ltd., for the construction of streets, sewers, 

and related structures for the development of the tract. Land Works subcontracted with Air Power, 

Inc., to perform the drilling and blasting work required for the project. 

Land Works defaulted on payments due Air Power for the work performed, and Air Power 

perfected a mechanic's lien against the tract ofland. Air Power then filed suit to enforce its lien and 

named Stouffer and Thompson as defendants in their capacity as trustees for the land trust but did 

not name KTPJV. 

The trial court dismissed the case, finding that Air Power failed to join KTPN and that suit 

was barred by the statute of limitations. Air Power. supra, 244 Va. at 535-536, 422 S.E.2d at 769. 

In reversing the trial court, the Court looked to Virginia Code Section 5 5-17.1 and its 

statement that beneficiaries do not have any interest in real property qua real property. The Court 

wrote: 

The recitations in the deed of conveyance and the provisions of the statute support 
Air Power's position that there is a substantial difference between the interests of the 
trustees and the beneficiary of this land trust and the interests created under a creditor 
deed of trust. Unlike a creditor trust where legal title resides in the trustee while the 
beneficiary retains equitable title, the trustee in a land trust receives both legal and 
equitable title to the property. Curtis v. Lee Land Trust, 235 Va. 491, 494, 369 
S.E.2d 853, 854 (1988). In a land trust. the beneficimy retains no interest. legal or. 
equitable. in the property itself. but instead holds only a personal property interest in 
the rents. proceeds. and profits from the property. While due process considerations 
may attach, they pertain to an interest in the proper distribution of the rents, proceeds, 
and profits from the property, not in the property itself. Cf. Lamar Corp. v. City of 
Richmond, 241 Va. 346, 349 -50, 402 S.E.2d 31, 33 (1991). In this regard, the 
interest of the land trustee beneficiary is analogous to that of one who holds stock in 
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a corporation. A stockholder has various rights with respect to interests in the 
corporation, but does not have an ownership interest in land held by the corporation. 
Grenco v. Nathaniel Greene, 218 Va. 228, 237 S.E.2d 107 (1977). 

Code § 55-17.1 reflects the unique nature of the land trust beneficiary's interest. The 
statute states that the interest is personal property. that the beneficiaries need not be 
named in the land trust deed for the trust to be valid. and that third parties need look 
only to the trustees when they deal with the property. These provisions effectively 
eliminate a third party's responsibility, and ability, to notifY land trust beneficiaries of 
any action against the property which that party may contemplate. This facet of the 
land trust mechanism is possible precisely because the due process rights of the 
beneficiary of a land trust are limited to protection of the beneficiary's interest in the 
proceeds from the property. not in the property itself. As such, the beneficiary may 
be a proper party to an action to enforce a mechanic's lien, which would provide 
notice and the opportunity to preserve its interests in the proceeds from a potential 
judicial sale; nevertheless, the beneficiary is not a necessary party to the enforcement 
suit. 

I4v at 537-538, 422 S.E.2d at 770, emphasis supplied. See also, Curtis v. Lee Land Trust 

235 Va. 491, 494, 369 S.E.2d 853, 854-55 (1988). 

Air Power provides a clear explication of the rights of and title held by Duncan 

individually in the instant case. Duncan, simply put, did not own the Property individually, 

and therefore could not withdraw it from the First Trust without a deed executed by himself 

as Trustee. Duncan, however, never took this required step. There may be a desire by the 

respondents to speculate as to Duncan's intentions regarding the Property. Virginia law, 

however, does not permit the plain terms of a recorded deed and a viable trust agreement to 

be defeated by speculation. See, e.g., Langman v. Alumni Association of the University of 

Virginia. 247 Va. 491, 498-99,442 S.E.2d 669, 674 (1994); Irby v. Roberts. 256 Va. 324, 

329-30; 504 S.E.2d 841,843 (1998). To give effect to the Second Trust Deed would violate 

clear Vrrginia law as well as the dictates of the First Trust and the First Trust Deed 

themselves. 
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D. The Beneficiary's Intent does not matter in this case 

To try to overcome the fatal flaw in the Second Trust Deed (that it was executed by 

an improper grantor), Nationwide and the City Parties rely on the proposition that Duncan 

"united within himself' his roles as Trustee and as individual beneficiary of the First Trust. 

Unfortunately, Duncan's intention (even assuming a fact for which no evidence appears) to 

move the Property from one trust to another is irrelevant because he individually did not have 

the power to transfer that Property. Virginia law does not support equitable construction of 

deeds where such construction would do violence to recognized principles of law, 

... A deed should be construed to give effect to the grantors intent. Auerbach v. 
County of Hcmover, 252 Va. 410, 414, 478 S.E.2d 100, 102 (1996); ... However, 
the grantors intention cannot prevail if it is 'in conflict with some principle oflaw or 
rule of property.' 

Shirlev v. Shirlev. 259 Va. 513, 517, 525 S.E.2d 274, 276 (2000), citi11g, Fitzgerald v. Fitzgerald. 

194 Va. 925, 929, 76 S.E.2d 204, 207 (1953), other citations omitted. 

Any other rule, of course, would invite atten,tpts to impeach land records after the one witness 

able to definitely establish his ultimate intent has become unavailable through death. 

Here, the asserted intention was in direct conflict with two well-established, and fairly 

obvious, principles of law and rules of property: (i) a person who does not own the land cannot 

transfer it; and (ii) where a trust instrument provides an express and limited mechanism for revocation 

and withdrawal, no alterative mechanism, premised on speculation as to the intentions of a deceased 

settlor, should be substituted for the means specified by the creator of the trust. 

E. Burke & Herbert does not need to be replaced by a successor 

An extraneous issue is raised in the Counterclaim apparently in an effort to impeach Austin's 
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authority as Trustee. It is not clear how Nationwide believes any infinnity in Austin's qualification 

would give rise to rights in Nationwide, but, as the point is not only irrelevant, but also in error, it 

may be easily eliminated as a factor in weighing the adequacy of the Counterclaim. 

Nationwide alleges in paragraph 7 of their Counterclaim that the Living Trust provides that 

ifBurke & Herbert declines to serve as Co-Trustee, "another professional Bank and Trust Company 

shall serve~', alleging that Burke& Herbert's declination requires that another bank and trust company 

must now serve. 

This is an erroneous reading ofthe trust instrument. The full Living Trust provision, which 

appears in paragraph 8.1 of the Living Trust Amendment, reads: "On the resignation or death of 

William Y. Austin. Burke & Herbert Bank & Trust Company shall serve as sole Trustee. If Burke 

& Herbert Bank & Trust Company shall not serve, another professional Bank & Trust company shall 

serve." [Emphasis supplied] This provision clearly states that another bank and trust company shall 

serve when Burke & Herbert resigns as the sole Trustee, not if Mr. Austin is still serving. This 

provision does not go into ef(ect now, only after :Mr. Austin resigns or dies. 

Conclusion 

The admitted, material facts in this case establish that James M. Duncan, ill conveyed 

the Property into the Living Trust, where he held the Property as Trustee of that trust. Those 

admitted facts further establish that the next deed he executed with regard to the Property 

was executed by him in his individual capacity, not as Trustee. The documents admitted by 

the parties establish that both the First Trust Deed and the Living Trust established an explicit 

and exclusive mechanism for withdrawal of property from the Living Trust, a mechanism that, 

on the undisputed material facts, was not employed by Duncan during his lifetime. It is simple 
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and straightforward, therefore, to conclude that Duncan executed an ineffective deed. He 

may have ~tended to convey the Property into the Unitrust, but he failed to execute the 

proper and necessary legal instrument to do so. Upon the facts as admitted, Austin is entitled 

to summary judgment. 

WHEREFORE, for the reasons set forth above, Complainant William Y. Austin, 

Trustee of the James M. Duncan, ill, Living Trust, by counse~ respectfully requests that this 

honorable Court enter summary judgment in his favor and against the Counterclaim of 

Nationwide CH, LLC and the City Parties~ that the Counterclaim of Nationwide and the 

Cross-Bill of Complaint of the City Parties be dismissed with prejudice; and grant such other 

and further relief as this Court finds just and equitable. 

Va. Bar# 14378 
. Engl Va. Bar# 40010 

ABOWITZ, P.C. 
526 St ~et, Suite 209 
Alexandiia, Virginia 22314 
(703) 519-0999 
Facsimile (703) 519-1511 

Counsel for Complainant William Y. Austin, 
Trustee 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 8111 day of August. 2001, a true copy of the 
foregoing was served via United States mail, first-class, postage prepaid, to: 

D. Brian Costello, Esquire 
8138 Old Keene :Mill Road, Suite A-210 
Springfield, V1rginia 22152-1843 
Counsel for the City of Alexandria, 
and Louise Forstall, Dorothy Koopman, 
Lelia Saunders-Bailey, Elizabeth Porter Sibold, 

Rand L. Gelber, Esquire 
81 SO Leesburg Pike, Suite 600 
Vienna, V1rginia 22182 
Counsel for Nationwide CH LLC 

William Francis Smith, Howard W. Smith, Joyce Woodson, 
and Stefan Shrier (Comprising the Alexandria Library Board) 

Gerald F. Chapman, Esquire 
6917 Arlington Road, Suite 350 
Bethesda, Maryland 20814· 
Counsel for Nationwide CH LLC 
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VIRGINIA: 

IN TilE CIRCUIT COURT FOR 1HE CITY OF ALEXANDRIA 

WILLIAM Y. AUSTIN, TRUSTEE OF THE 
JAMES M. DUNCAN, ill, LIVING TRUST, 
(Declaration dated September 7, 1993), 

Complainant, 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Chancery No. CHO 10249 

THE CITY OF ALEXANDRIA, et al., 

Respondents. 

REQUESTS FOR·ADMISSION TO RESPONDENT CITY OF ALEXANDRIA 

TO: City of Alexandria 
c/o D. Brian Costello, Esquire 
8138 Old Keene Mill Road, Suite A-210 
Springfield, V~rginia 22152-1843 

Complainant and Cross-Respondent William Y. Austin, Trustee of the James M. Duncan ill 

Living Trust, by counsel, hereby propounds the following Requests for Admission upon the City of 

Alexandria, pursuant to Rule 4: 11 of the Rules of the Supreme Court of V~rginia. Answers, under 

oa~ are to be served upon counsel for William Y. Austin, Trustee of the James M. Duncan m Living 

Trust, on or before July 16, 2001. In responding to these Requests for Admission, the following 

definitions and instructions apply: 

Definitions and Instructions 
. . . 

a. Where lmowledge or infonnation in possession of a person or entity is requested, such 
request includes knowledge of that party's agents, representatives, ~d unless privileged, his or her . 
attorneys. · · · ·, .... 

b. The term "document" or "documents" or any other form of these words, unless the 
context clearly indicates otherwise, shall mean all written materials of any kind or character, including 
but not limited to, letters, correspondence, telegrams, facsimile transmittals, memoranda, publications, 
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records, minutes, agreements, records or notations of telephone or personal conversations or 
conversations, inter-office communications, microfilm, bulletins, circulars, pamphlets, studies, notices, 
summaries, reports, books, teletype messages, audio and/or video tape-recordings, and worksheets, 
and copies of any of the foregoing which are not identical to the original or to any other copy 
produced. 

c. "Communication" refers to any written or oral expression, exchange, or transmission 
of facts, messages, information or the like, at any time or place, and under any circumstances 
whatsoever. 

d. "'dentify" with respect to a document means to set forth the following information, 
if known: (I) a general description thereof (e.g., letter, memorandum, report, etc); (2) a brief 
summary of its contents; (3) the name(s) and address(es) of the custodian of the original; {4) the 
name(s) and address(es) of the person(s) who drafted, prepared, compiled or signed the original; (5) 
any other descriptive information necessary in order to describe it adequately in a subpoena duces 
tecum. 

e. "'dentify" with respect to a person means set forth the following information, if 
known: (I) his or her name; (2) his or her residential address; (3} his or her relationship and/or 
affiliation with you or the James M. Duncan, III, Living Trust or the J. M Duncan m Charitable 
Remainder Unitrust. 

f. If your response refers to documents as defined in b., above or other tangible object, 
please descn"be the document or object in sufficient detail so as to permit its identification in a request 
for production, or, in the alternative, attach the document or other object to your responses. 

g. ccy ou" or ccy our"refers to the City of Alexandria, including, without limitation the 
Alexandria Library Board. 

h. The ccLiving Trust" refers to that certain trust. the James M. Duncan, III, Living Trust, 
created by Declaration ofT rust dated September 7, 1993, a copy ofwhich trust document is attached 
to your Cross Bill of Complaint as Exluoit 1. 

i. The "Unitrust" refers to that certain· trust, the J. M. Duncan ill Charitable Remainder 
Unitrust, created in a document dated August 4, 1999, and attached to your Cross Bill of Complaint 
as Exluoit 2. 

j. The ccFirst Trust Deed" refers to that certain deed dated September 7, 1993, and 
recorded among the Land Records for the City of Alexandria in Deed Book 1498 at page 1240, and 
attached to these Requests for Admission as Exhibit A. 

k. "Nationwide CH" refers to Respondent Nationwide C~ LLC. 

I. The ccProperty" refers, collectively, to those certain parcels ofland located in the City 
of Alexandria, Virginia, being Tax Map Nos. I 07-11-000 and 107-10-500 on the Tax PB;Tcel Map for 
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the City of Alexandria, and more commonly known as 200 North Henry Street and 1115 North 
Cameron Street, Alexandria, Virginia 22314. 

m. The "Second Trust Deed" refers to that certain deed dated August 3, 1999, recorded 
among the Land Records of the City of Alexandria at Deed Book 1713 at Page 1822. 

Reouests for Admission 

1. Admit or deny that the document attached to these Requests as Exhibit A is a true and 

accurate copy of the document recorded in the Land Records for the City of Alexandria. 

2. Admit or deny that, at the time of execution of the First Trust Deed, James M. Duncan, 

ll was seized with fee simple title to the Property. 

3. Admit or deny that the document attached to your Cross Bill of Complaint as Exhibit I 

is a true copy of the Living Trust agreement. 

4. Admit or deny that Duncan executed the Living Trust agreement. 

5. Admit or deny that Duncan failed to deliver reasonable notice in writing and in advance 

of his intent to withdraw the Property from the Living Trust. 

6. Admit or deny that, in the moment immediately prior to his affixing his signature to the 

Second Trust Deed, Duncan, as Trustee of the Living Trust, was seized with fee simple title to the 

Property. 

gman, Va. Bar# 14378 
. ngle, Va. Bar# 40010 

ABOWITZ, P.C. 
· ng Street, Suite 209 

Alexandria, Vtrginia 22314 
(703) 519-0999 
Facsimile (703) 519-1511 

Counsel for Wi11iam Y. Austin, Trustee 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 21'1 day of June, 2001, a true copy of the foregoing was 
served via United States mail, first-class, postage prepaid, to: 

D. Brian Costello, Esquire 
8138 Old Keene Mill Road, Suite A-210 
Springfield, Virginia 221 52-1 843 
Counsel for the City of Alexandria and 
Alexandria Library Board 

F. Gillar Boyd, Jr., Esquire 
225 South Civic Drive, Suite 1-3 
Palm Springs, California 92262 
Counsel for St. Paul of the Desert Episcopal Church 

Gerald F. Chapman, Esquire 
6917 Arlington Road, Sui'te 350 
Bethesda, Maryland 20814 
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Rand L. Gelber, Esquire 
81 SO Leesburg Pike, Suite 600 
Vienna, Virginia 22182 
Counsel for Nationwide CH LLC 

Gamma Mu Foundation 
c/o Teny Basolo 
3634 ~ Avenue, Unit 9A 
San Diego, California 92103-4395 
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DEED IN TRUST 

THIS DEED. made this 7th day of September. J,.99J. betwee~s 
H. DUNCAN. III, unmarried, Grantor, and ~s H. DUNCAN, rtt. 
Trustee under a cert.~in intervivos TTUst. Aqreement of even date 
herewith (known aa •THE~ES H. DUNCAN, III LIVING TRUST• on file 
in the law offices of 11mothy J. callahan. 8280 Greensboro Drive, 
Suite 730, McLean, Virqinia 221021. Grantee, provides: 

The said Grantor does hereby qrant and convey, with General 
warranty and Enqlish covenants of title, unto the said Grantee in 
Trust as aforesaid, all that certain parcel of real estate lyinq in 
the City of Alexandria, Virqinia, as more fully described below: 

BEGINNING at the northwest corner of Henry and cameron 
street; thence in a westerlay direction alonq the 
n~rtherly line of cameron Street 246 feet 10 incheo to 
che northeast corner of cameron and Fayette Streets; 
thence from said front back between parallel lines 176 
feet 7 inches, the easterly line of said lot beinq the 
westerly line of Henry Street and the westerly line of 
said lot beinq the easterly line of Fayette Street, 
containinq 43,587 square feet. 

AND B~ING t.he same property conveyed to the Grantor by 
Deed recorded in Deed Book 715 at Paqe 117 and by the 
Will of the late Ruth Birch Deahl Duncan in Will Book 175 
at Paqe 281 amonq the said land records. 

The foreqoinq qrant and conveyance is subject. to all 
conditions, restrictions, easements, riqhts of way, and deeds of 
trust duly of record and the deeds formdnq the chain of title .to 
the property conveyed. 

AS set forth in Section 55·17 .1 of the Code of Virqinia, the 
txust created by this conveyance shall not .fail, nor shall any use 
relatinq to the above·described real estate be defeated because DO 
beneficiaries are specified by name herein or because DO duties are 
imposed upon the Trustee. 

The Grantor hereto agrees, and this conveyance is made upon 
the express condition, that the Grantee shall have, and is hereby 
qranted, full power and authority, without the joinder of any 
person whatsoever, to sell, exchanqe, lease, encumber, dedicate for 
public. use, or otherwise dispose of the property interest 
transferred above or my part thereof, at one time or from time to 
time. and no person dealinq with the Grantee shall be required to 
make further inquiry as to the right' of the Grantee so to act, nor 
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shall such person be required aa to the disposition of any 
proceeds. 

The Grantee shall have no individual liability or obllqatlon 
t.~u:oever arisinq from his ownership, as Trustee, of the leqal 
title to said property, or with respect to any act done or contract 
nntored into or indebtedness incurred by his in dealinq with said 
property, or in otherwise actinq as Trustee, except only so far as 
said trust property and any trust funds in the actual possession of 
the Grantee shall be applicable to the payment and diacharqe 
thereof. 

Such Trust Aqreement currently further provides that in the 
event of the death of the oriqinal Trustee, she shall assume the 
office of Trustee. 

In accordance with the Trust AqreeMent, the Grantor reserves 
the riqht in his lifetime to substitute Trustees, which he shall do 
by !ilinq a deed of appointment or substitution amonq the said land 
records. 

Any revocation of the Trust Ag-reement by the Grantor shall not 
be effective as to the property herein conveyed unless he execute 
a deed, duly recorded, evidencinq such revocation and reversion of 
title. 

There is no consideration pasainq hands in this conveyance 
which is mai:1e pursuant to a revocable intervivos trust in which the 
Grantor is Grantor and sole beneficiary of such trust c1urinq his 
lifetime and, as such, this conveyance is intended"to be exempt 
from state and local recordation taxes pursuant to Section 58.1· 
811 (12) of the 1950 COde of Virqinia, as amended. No examination 
of title has been made in connection with this deed. 

IN WITNESS WHEREOF, the said JAMBS M. DUNCAN, XII, Grantor, 
and JAMES M. DtJNCAH, III,· Trustee, as indicatinq acceptance of this 
deed and its tems, has hereunto set his band and seal as of the 
date as first written. 

2 
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STATB OP VIRGINIA 

COUNTY OF FAIRFAX, to·witz 

The unc!erd9ned, a Notary Public in and for the. aforesaid 
COUnty anc! State, vhoae COIIIIliadon expires I·''·'' , 
does hereby certify that JAMES H. DUHCAH, III, individually and aa 
'l'rustee, whose nama ia dqnad to the for89oin9 Deed in 'l'ruat, has 
peraonally acJmowled9ed the same before me in my jurisdiction 
aforesaid. 

Given under lilY' hand and seal this ~ day of $-pt...&..: 
1993. 

3 
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VIRGINIA: IH tHE a.ERK'S OFFICE OF tHE 
CIICU Ir COURT OF tHE ClT't OF ALEXANDRIA 

this deed ws presented and vith the 
oert.1t1oate annexed, adaiJ.tttd to ncorcl. 

CONSIDERATION ··-------------
AS3VKPTIOH $:..._ ___________ _ 

STATE GIWftEE'S TAX-----------­

Citr GRAHTEt'.S 'J'.U: -oooooo::~'l\r+---------
TRAHSFER FEE ~ 0 (/ · .. ~;.· ... tt$ 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF ALEXANDRIA 

wn.LIAM Y. AUSTIN, TRUSTEE OF THE 
JAMES M. DuNCAN, m, LIVING TRUST 
(Declaration dated September 7, 1993) 

Complainant, 

v. In Chancery No. CH010249 

THE CITY OF ALEXAND~ VIRGINIA, et al.. 

Respondents. 

RESPONDENT CITY OF ALEXANDRIA'S 
RESPONSE TO COMPLAINANT'S 

REQUESTS FOR ADMISSION 

The City of Alexandria, by counsel, responds to Complainant's "Requests for 

Admission as follows: 

1. Admitted. 

2. Denied as stated. Admitted that James M. Duncan, m was seized with fee 

simple title to the Property at the time of the execution of the First Trust Deed. 

3. Admitted. 

4. Admitted. 

5. Denied. 

6. Denied as stated. Admitted that in the moment immediately prior to his 

affixing his signature to the Second Trust Deed, James M. Duncan, m, as Trustee of the 

Living Trust, apparently had record title to the property but that James M. Duncan, m, as 

beneficiary of the Living Trust, had beneficial title to the property. 
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Respectfully submitted, 

THE CITY OF ALEXANDRIA 

By Counsel 

stella, # 5123 
City of Alexandria 

8136 eene Mill Road, Suite A-210 
Springfield, Virginia 22152-1843 
Telephone: (703) 644-9200 

CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing was mailed to: 

Peter A. Dingman, Esq. and 
Elizabeth G. Engle, Esq. 
Dingman Labowitz, P.C. 
Counsel for Complainant 
526 King Street, Suite 209 
Alexandria, Virginia 22314 

Rand L. Gelber, Esq. 
Counsel for Nationwide CH LLC 
8150 Leesburg Pike, Suite 600 
Vienna, Virginia 22030 

F. Gillar Boyd, Jr., Esq. 
Counsel forSt Paul of the 

Desert Episcopal Church 
225 South Civic Drive, Suite 1-3 
Palm Springs, California 92262 

Gamma Mu Foundation 
c/o Terry Basolo 
1250 Cleveland Avenue 
San Diego, California 92103 

Gerald F. Chapman, Esq. 
Counsel for Nationwide CH LLC 
6917 Arlington Road, Suite 350 
Bethesda, Maryland 20814 

., 
-201-



VIRGINIA: 

IN THE CIRCUIT COURT FOR THE CITY OF ALEXANDRIA 

Wll.LIAM Y. AUSTIN, TRUSTEE OF THE 
JAMES M. DUNCAN, UI, LIVING TRUST, 
(Declaration dated September 7, 1993), 

Complainant, 

v. 

THE CITY OF ALEXANDRIA, et al., 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Chancery No. CHOI 0249 

REQUESTS FOR ADMISSION TO RESPONDENT NATIONWIDE CH. LLC 

TO: Nationwide CH LLC 
c/o Gerald F. Chapman, Esquire 
6917 Arlington Road, Suite 350 
Bethesda, Maryland 20814 

Copy to: 
Rand L. Gelber, Esquire 
8150 Leesburg Pike, Suite 600 
Vienna, V1rginia 22182 

Complainant and Cross-Respondent Wtlliam Y. Austin, Trustee of the James M. Duncan III 

Living T~ by counse~ hereby propounds the following Requests for Admission upon Nationwide 

CH, LLC, pursuant to Rule 4: 11 of the Rules of the Supreme Court ofV1rginia. Answers, under oath, 

are to be served upon counsel for William Y. Austin, Trustee of the James M. Duncan III Living 

Trust, on or before July 16, 2001. In responding to these Requests for Admission, the following 

definitions and instructions apply: 

Definitions and Instructions 

a. Where knowledge or infonnation in possession of a person or entity is request~ such 
request includes lmowledge of that party's agent~ representatives, and unless privileged, his or her 
attorneys. 
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b. The term "document" or "documents" or any other form of these words, unless the 
context clearly indicates otherwise, shall mean all written materials of any kind or character, including 
but not limited to, letters, correspondence, telegrams, facsimile transmittals, memoranda, publications, 
records, minutes, agreements, records or notations of telephone or personal conversations or 
conversations, inter-office communications, microfilm, bulletins, circulars, pamphlets, studies, notices, 
summaries, reports, books, teletype messages, audio and/or video tape-recordings, and worksheets, 
and copies of any of the foregoing which are not identical to the original or to any other copy · 
produced. 

c. "Communication" refers to any written or oral expression, exchange, or transmission 
of facts, messages, information or the like, at any time or place, and under any circumstances 
whatsoever. 

d. "Identify" with respect to a document means to set forth the following information, 
if known: (I) a general description thereof (e.g., letter, memorandum, report, etc); (2) a brief 
sunimary ofits contents; (3) the name(s) and address(es) ofthe custodian of the original; (4) the 
name(s) and address(es) of the person(s) who drafted, prepared, compiled or signed the original; (5) 
any other descriptive information necessary in order to describe it adequately in a subpoena duces 
tecum. 

e. "Identify'' with respect to a person means set forth the following information, if 
known: (1) his or her name; (2) his or her residential address; (3) his or her relationship and/or 
affiliation with you or the James M. Duncan, III, Living Trust or the J. M. Duncan ill Charitable 
Remainder Unitrust. 

f. If your response refers to documents as defined in b., above or other tangible object, 
please describe the document or object in sufficient detail so as to permit its identification in a request 
for production, or, in the alternative, attach the document or other object to your responses. 

g. "You" or "Your"refers to Nationwide CH, LLC. 

h. The "Living Trust" refers to that certain trust, the James M. Duncan, III, Living Trust, 
created by Declaration ofT rust dated September 7, 1993, a copy of which trust document is attached 
to the City Parties' Cross Bill of Complaint as Exhibit 1. · 

i. The "Unitrust" refers to that certain trust, the J. M. Duncan m Charitable Remainder 
Unitrust, created in a document dated August 4, 1999, and attached to the City Parties' Cross Bill 
of Complaint as Exhibit 2. 

j. The "Ftrst Trust Deedn refers to that certain deed dated September 7~ 1993, and 
recorded among the Land Records for the City of Alexandria in Deed Book 1498 at page 1240, and 
attached to these Requests for Admission as Exhibit A 

k. "City Parties" refers to Respondents City of Alexandria and Alexandria Library Board. 
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1. The "Property" refers, collectively, to those certain parcels efland located in the City 
of Alexandria, V~rginia, being Tax Map Nos. 107-11-000 and I07-10-500on the Tax Parcel Map for 
the City of Alexandria, and more commonly known as 200 North Heruy Street and 1115 North 
Cameron Street, Alexandria, Varginia 22314. 

m. The "Second Trust Deed" refers to that certain deed dated August 3, 1999, recorded 
among the Land Records of the City of Alexandria at Deed Book 1713 at Page 1822. 

Requests for Admission 

I. Admit or deny that the document attached to these Requests as Exhibit A is a true and 

accurate copy of the document recorded in the Land Records for the City of Alexandria. 

2. Admit or deny that, at the time of execution of the First Trust Deed, James M. Duncan, 

II was seized with fee simple title to the Property. 

3 ~ Admit or deny that the document attached to the City Parties' Cross Bill of Complaint as 

Exhibit 1 is a true copy of the Living Trust agreement. 

4. Admit or deny that Duncan executed the Living Trust agreement. 

5. Admit or deny that Duncan failed to deliver reasonable notice in writing and in advance 

of his intent to withdraw the Property from the Living Trust. 

6. Admit or deny that, in the moment immediately prior to his affixing his signature to the 

Second Trust Deed, Duncan, as Trustee of the Living Trust, was seized with fee simple title to the 

Property. 

.~ .. , ....... an, Va Bar# 14378 
b th G. ngle, Va. Bar# 40010 

"""-...... ~.... LABOWITZ, P.C. 
526 King Street, Suite 209 
Alexandria, Virginia 22314 
(703) 5 I 9-0999 
Facsimile (703) 519-1511 
Counsel for William Y. Austin, Trustee 
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CERTIFICATE OF SER VlCE 

I HEREBY CERTIFY that on this lJ c.\ day of June, 2001, a true copy of the foregoing 
was served via United States mail, first-class, postage prepaid, to: 

D. Brian Costello, Esquire 
8138 Old Keene Mill Road, Suite A-21 0 
Springfield, Varginia 22152-1843 
Counsel for the City of Alexandria and 
Alexandria Library Board 

F. Gillar Boyd, Jr., Esquire 
225 South Civic Drive, Suite 1-3 
Palm Springs, California 92262 
Counsel for St. Paul of the Desert Episcopal Church 

Gerald F. Chapman, Esquire 
. 6917 Arlington Road. Suite 3 50 
Bethesda, Maryland 20814 
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Rand L. Gelber, Esquire 
8150 Leesburg Pike, Suite 600 
Vienna, Virginia 22182 
Counsel for Nationwide CH LLC 

Gamma Mu Foundation 
·c1o Teny Basolo 
3634 Jh Avenue, Unit 9A 
San Diego, California 92103-4395 
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Exer~t pursuant to 
Section 58.1·811(12l 
of the 1950 Code of Virqinia. 

81: lit 9 8 PG I 2 ~ 0 

200 N. Henry Street· Tax I 10'7·11·000 
1115 N. cameron St.- Tax 1 107·10·500 

/to?BP 
DEED IN TRUST 

THIS DEED. made this 7th day of September,J-893, betwee~S 
M. DUNCAN, III, unmarried, Grantor, and ~S H. DUNCAN, III, 
Trustee under a certain intervivos TTUst Aqreement of even date 
herewith (known as •'l'HE~ES M. DUNCAN, III LIVXMG TRUST• on file 
in the law offices of 11mothY J. callahan, 8280 Greensboro Drive, 
suite 730, McLean, Virqinia 22102l, Grantee. provides: 

The said Grantor does hereby qrant and convey, with General 
warranty and Enqlish covenants of title, unto the said Grantee in 
Trust as aforesaid, all that certain parcel of real estate lyinq in 
the City of Alexandria, Virqinia, as more fully described below: 

N Clio<. 
til > .:c:>o 

BEGINNING at the northwest corner of Henry and Cameron 
Street; thence in a westerlay direction alonq the 
northerly line of cameron Street 246 feet 10 incheo to 
che northeast corner of cameron .And Payette Streets: · 
thence from said front back between parallel lines 176 
feet 1 inches. the easterly line of said lot beinq the 
westerly line of Henry Street and the westerly line of 
said lot beinq the easterly line of Payette Street, 
containinq 43,587 square feet • 

o .......... 
>C:OII ... ·­oo4.,:1 = lo 

.... 'a 
... .: • 1: 
.D~Z= 
)(COG 
011:110oo4 
foCIN< 

0 ,., ,.. 

AND B~ING the same property conveyed to the Grantor by 
Deed recorded in Deed Book 715 at Paqe 117 and by the 
Will of the lata Ruth Birch Deahl Duncan in Will Book 175 
at Paqe 281 amonq the said land records. 

The foreqoinq qrant and conveyance is subject to all 
conditions, restrictions, easements, riqhta of way, and deeds of 
trust duly of record and the deeds forminq the chain of title .to 
tbe property conveyed. 

AS set forth in Section 55·17.1 of tbe COde of Virqinia, tbe 
truat created by this conveyance shall not .fail, nor shall any use 
relatinq to the above·described real estate be defeated because no 
beneficiaries are specified by name herein or because no duties are 
imposed '!JPDD tbe Trustee. 

'l'he Grantor hereto aqrees, and this conveyance is made upon 
the express condition, that the Grantee shall have, and is hereby 
qranted, full power and authority, without the joinder of any 
person whatsoever, to sell, exchange, lease, encumber, dedicate for 
public· use, or otherwise dispose of the property interest 
transferred above or uy part thereof, at one time or from time to 
time, and no person dealinq with the Grantee shall be required to 
maJce further inquiry as to the riqbl" of the Grantee eo to act. nor 

... 

--·--·-----------·---~---- --------·-----------

'"· 
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shall such person be required as to the diapoaition of any 
proceeds. 

The Grantee shall have no individual liability or obllqat1on 
t.:\i&tr.oever arisinq t:rOCD his ownership, as Trustee, of the leqal 
title to said property, or vith respect to any act done or contract 
~ntcred into or indebtedness incurred by his in dealinq vith said 
property, or in otherwise actinq as Trustee, except only so far as 
said trust property and any trust funds in the actual possession of 
the Grantee shall be applicable to the payment and discharc;re 
thereof. 

Such Trust Aqreement currently further provides that in the 
event of the death of the oriqinal Trustee, she shall assume the 
office of Trustee. 

In accordance vith the Trust Aqreement, the Grantor reserves 
the riqht in his lifetime to sUbstitute Trustees, which he shall do 
by Ulinq a deed of appointment or substitution amonq the said. land 
records. 

Any revocation of the Trust Aqreement by the Gr-.sntor shall not 
be effective as to the property herein conveyed unless he execute 
a deed, duly recorded, evidencinq such revocation and reversion of 
title. 

There is no consideration pasainq bands in this conveyance 
which is made pursuant to a revocable intervivos trust in which the 
Grantor is Grantor and sole beneficiary of such trust durinq his 
lifetime and, as such, this conveyance is intended to be exempt 
from state and local recordation taxes pursuant to section 58.1· 
811 (12) of the 1950 Code of VirqinJ.a, as amended. No examination 
of title has been made in.connection with this deed. 

IH WITNESS WHEREOP, the said JAMES M. DtJNCAH, III, Gro.ntor, 
and JAMES M. DUNCAN, III,· Trustee, as indicatinCJ acceptance of this 
deed and ita terDIS, baa hereunto set his hand and seal as of the 
date as first written. 

-~ .. /#.J;.., ~~dtsDLl 
S M. DUNCAN, III 

Grantor 

2 

----·-----···-· 
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STATZ OP VIRGINIA 

COUN'l'Y or PAIIU'AX, to·wit: 

The undersigned, a Notary Public in and for tha aforesaid 
COunty and State, whose coamiadon expires 1- J,.,, , 
does hereby certify tha.t JAK!S H. DUNCAN, III, individually and as 
'l'ruatee, whose name is aiqnecS to the for119oinq Deed in Trust., has 
personally acknowle4qec1 the same before me in lilY juriadiction 
aforesaid. ' 

Given under lilY hand and seal this ~ day of $1rK~ 
1993. 

3 
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YIRGDIIA: IH THE CLERIC'S OFFICE or tlfB 
CIRCUIT COURT or THE CITY OF ALEXANDRIA 

tb1s d"d as presented and ld.th the 
oertlt1oate &m1aed, adaitte4 to record. 

CONSIDERAUOif ·~------------
~maTI~ $, ____________________________ _ 

STATE GIWfTEE'S TAX-----------­

CITr GRA.IftEE•S TAX -~""'?)~r------------­
,TRAJISFEIJ FEE h 0 (/ 
CLio.;~ ... 193 
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VIRGJ:NJ:A: 

J:N THE CJ:RCOJ:T COURT OF TBE CJ:TY OF ALEXANDRZA 

WILLIAM Y • AOSTJ:N 1 TRUSTEE OF 'rBE 
JAMES M. DUNCAN I J:J:I I LIVING TROST 

Complainant 1 

v. 

THE CI'l'Y OF ALEXANDRIA, VIRGJ:NJ:A, 
et al. 

Defendants. 

CHANCERY NO. CN010249 

RESPONSE OF RESPONDENT NATIONWIDE CB, · LLC 
TO REQUESTS FOR ADMISSION 

Respondent Nationwide CH LLC ("Defendant Nationwide"), by and 

through its undersigned counsel, hereby responds to the Requests 

for Admissions to Respondent Nationwide CH, LLC from Complainant 

and Cross-Respondent William Y. Austin, Trustee as follows: 

1. Admitted. 

2. Admitted. 

3. Admitted. 

4. Admitted. 

5. Denied. 

6. Denied. 

Respectfully submitted, 

NATIONWIDE CH LLC 

BY COUNSEL 

C: \lfPDOCS\NATIOtiWIDE\AC:Usnons. :as 
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£ .. o/I.,C~~ 
Rand L. Gelber, VSB i&3991 
8150 Leesburg Pike, Suite 600 
Vienna, VA 22030 
(703) 356-0519 

~6~~~· 
Gerald F. Chapman 
6917 Arlington Road, Suite 350 
Bethesda, MD 20814 
301-652-3900, ext 3014 
FAX: 301-652-3023 

Attorneys for Plaintiff 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this ~~ day of July, 2001, a true 
and correct copy of the above and foregoing was sent by first class 
mail, postage prepaid, to: 

Peter A. Dingman, Esq. 
Elizabeth G. Engle, Esq. 
Dingman & Labowitz, P.C. 
526 King Street, Suite 209 
Alexandria, VA 22314 

D. Brian Costello, Esq. 
8138 Old Keen Mill Road, Suite A-210 
Springfield, VA 22152-1843 

St. Paul of the Desert 
Episcopal Church 
125 West El Alameda 
Palm Springs, CA 92262-5662 

Gamma Mu Foundation 
8350 Greensboro Drive 
McLean, VA 22102 

C:\WPCOCS\NA!IONWlDE\Admissions.~es 

~;{,~-
GERALD F. CHAPMAN 

2 
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V1RGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF ALEXANDRIA 

Wll.LIAM Y. AUSTIN, TRUSTEE OF THE 
JAMES M. DUNCAN, III, LIVING TRUST 
(Declaration dated September 7, 1993) 

Complainant, 

v. 

THE CITY OF ALEXANDRIA, VIRGINIA, et al., 

= 

In Chancery J: ll!9 ~~ ....,, . . ..:: :;, 
C' .·~ :~ 
~ i : ..... : ;:::-: .:> 0 :!! ,....., r-·~r-

~=; -~ = ~ m 
"'I ~ N "':('") = 

D f1 d ~' . -o ·~;g 
e en ants. 1 p :3: ~:::".! r"t _ __, 

;:;; • ::=en . ~ ~ > 
----------------------------------------------------------------------------------------- ________ __;::: __ __ 

THE CITY OF ALEXANDRIA, VlRGINIA, et al., 

Defendants and Cross-Complainants, 

v. 

WILLIAM Y. AUSTIN, TRUSTEE OF THE 
JAMES M. DUNCAN, III, LIVING TRUST 
(Declaration dated September 7, 19993), 

Complainant and Cross-Defendant. 

NATIONWIDE CH LLC 

Defendant and Counterclaimant, 

v. 

WILLIAM Y. AUSTIN, TRUSTEE OF THE 
JAMES M. DUNCAN, Ill, LIVING TRUST, 

Plaintiff and Counter-Defendant 
-------------------------------------------------------
TO THE HONORABLE nJDGES OF SAID COURT: 
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STIPULATION OF FACTS 

Come now the parties, by their respective counsel, and stipulate that the following 

facts are true. 

• 
1. The real property at issue in this suit (hereafter "the subject propertY') is 

located in the City of Alexandria, Virginia; is more fully described in a certain Deed 

recorded in Deed Book 1498 at Page 1240 among the land records of the City of 

Alexandria, Virginia; is shown on the Tax Parcel Map of the City of Alexandria, Virginia 

as Tax Map Nos. 107-11-000 and 107-10-500; and is commonly known as 200 North 

Henry Street and 1115 North Cameron Street. 

2. On or about September 7, 1993, James M. Duncan, m, executed a 

Declaration of Trust dated September 7, 1993 creating and establishing the James M. 

Duncan, m, Living Trust (hereafter "the Living Trust"). 

3. The attached document titled "The James M. Duncan, ill Living Trust" 

dated September 7, 1993, and labeled "Exhibit 1" is a true copy of the Declaration of 

Trust which created the Living Trust. 

4. On or a~qut September 7, 1993, Mr. Duncan made, executed, 

acknowledged and delivered a certain Deed in Trust (hereafter "the First Trust Deed") 

conveying the subject property from himself, individually, to himself as Trustee of the 

Living Trust. 

5. The attached document titled "Deed in Trust" and labeled Exhibit 2 is a 

true copy of the First Trust Deed. 
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6. The First Trust Deed was recorded on June 15, 1994 in Deed Book 1498 

at Page 1240 among the City of Alexandria, Virginia land records. 

7. On or about June 30, 1994, :Mr. Duncan executed a certain First 

Amendment to the James M. Duncan, ill Living Trust (hereafter "the Living Trust 

Amendment"). 

8. The attached document titled "First Amendment to the James M. Duncan, 

ill Living Trust Dated September 7, 1993" dated June 30, 1994 and labeled Exhibit 3, is a 

true copy of the First Trust Amendment. 

9. On or about August 4, 1999, Mr. Duncan executed a certain trust 

agreement titled "The i.M. Duncan Charitable Remainder Unitrust" (hereafter "the 

Unitrust"), naming himself as Trustee. 

10. The attached document titled 11The J.M. Duncan ill Charitable Remainder 

Unitrusf' dated August 4, 1999 and labeled Exhibit 4 is a true copy of the Unitrust trust 

agreement. 

11. On or about August 3, 1999, :Mr. Duncan (as Grantor) made, executed 

acknowledged and delivered a certain Deed of Contribution (hereafter 11the Unitrust 

Deed") for the subject property naming himself as Trustee for the J.M. Duncan, ill 

Charitable Remainder Unitrust as Grantor. 

12. The attached document titled 11Deed of Contribution" dated August 3, 

1999 and labeled Exhibit 5 is a true copy of the Unitrust Deed. 

13. On or about October 20, 1999, Mr. Duncan executed a contract (hereafter 

"the Purchase Contract") to sell the subject property to Nationwide CH, LLC. 
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14. The attached document titled "Purchase Contract" dated October 20, 1999 

and labeled Exhibit 6, is a true copy of the Purchase Contract. 

15. Mr. Duncan died March 2, 2000. 

16. William Y. Austin qualified in California as Trustee of the Living Trust. 

17. Mr. Duncan was Settlor, Trustee and Beneficiary of the Living Trust at the 

time he executed the Unitrust, Unitrust Deed and the Purchase Contract. 

18. Mr. Duncan was Donor, Trustee and Beneficiary of the Unitrust at the 

time he executed the Unitrust Deed and the Purchase Contract. 

19. Except for the First Trust Deed and the Unitrust Deed described above, 

there were no other conveyances of the subject property. 

Respectfully submitted, 

WILLIAM Y. AUSTTI'l, 
TRUSTEE 

By Counsel 

and 

CITY OF ALEXANDRIA and 
ALEXANDRIA LIBRARY BOARD 

By Counsel 

and 

NATIONWIDE CH, LLC 

By Counsel 
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By:~--~¥-----~~--~~ 
e r . ingman, VSB # 14378 

ab tll G. Engle, VSB # 40010 
or William Y. Austin, Trustee 

526 King Street, Suite 209 
Alexandria, Virginia 2,2314 
Telephone: (703) 519-0999 
Fax: (703) 519-1511 

Gerald F. Chapman 
Counsel for Nationwide CH, LLC 
6917 Arlington Road, Suite 350 
Bethesda, Maryland 20814 
Telephone: (301) 652-3900, ext. 3014 
Fax: (301) 652-3023 
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.. 
THE JAMES M. DUN.CAN, ill LIVING TRUST 

I, JAMES M. DUNCAN, m, of Riverside .County, California, make 
~ '/i 

.) -. thiS,·..__. 

Declaration of Trust dated September 7, 1993, with myself as the initial Trustee ("my 

Trustee"). References in this document to "my Trustee" shall refer to myself, as the initial 
. . 

Trustee or to ihe successor Tru.Stee{s), as the context requires. All references to ·"my 

Trust" or "t~" unless otherwise stated, shall refer to this Living Trust and the trusts . . 
... 

created in it. Notwithstanding anything in my Trust to the contrary, when I am s~rving 

as a Trustee under my· Trust, I. may act for and conduct business on behalf ofiny Trust 

as Trustee without the consent of any other Trustee. 

ARTICLE 1· 

CREATION AND DISPOSITION OF TRUST 

1.1 Creation of Trust. I have initially funded my trust with the .sum of Ten 

Dollars. I may transfer additional assets to my Trustee, either dwing my lifetime or by 

my will or by other means. ·Such additional assets shall be listed, for convenience, on the 

attached schedule. My Trustee shall hold, invest and distribute all assets received in trust . . 
. . :. 

under the terms of this Agreement. For reference, all assets transferred to this trust. sh:all 

be referred to as the "Trust Estate." 
' 

1.2 The Name of Mv Trust. For convenience, my trust shall be known as: THE 

JAMES M. DUNCAN, III LIVING TRUST, dated September 7, 1993. For purpos~ of 

be~eficiary designations and transfers directly to my trust, my trust shall be referred to as: 

JAMES M. DUNCAN, m, original Trustee, or his successors in trust, under THE JMAES 
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M. DUNCAN, III LIVING TRUST, dated September 7, 1993, including any amendments 

thereto. 

ARTICLE 2 
. . 

PROVISIONS FOR ME DURING MY LIFETIME 

2.1 General Management. The Trustee sh~ll hold, manage, invest, and reinvest 

the Trust Estate (if any requires such. management and investment) and shall collect the 

income, if any, therefrom and shall dispose of the net income and principal as follows: 

2.1.1 During my lifetime, ·the Trustee shall pay to me or apply for my 
. 

benefit all the net income from this trust. 

2.1.2 During my lifetime the Trustee may pay to me or apply for my 

benefit such sums from the principal of this trust as in its sole discretion shall be 

necessary or advisable from time to time for my medical care, comfortable maintenance, 

and welfare, taking into consideration to the extent the Trustee deems advisab1e, any other 

income or resources of mine known to the Trustee. 

2.1.3 I shall have no power to direct the Trustee to make gifts of principal 
' 

or income from the Trust to a third party. Any gift made directly by the·T~ee to a third 

party in violation of this provision shall be construed as a distribution made directly to 

me, and then a gift from me to such third party. ' 
• 

2.2 Durin£ mv Disabilitv. During any period of time when I am disable~ my 

Trustee shall apply the trust property, including its income, exclusively for ~y benefit and 

for my valid obligations by observing the following procedural guidelines: 
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2.2.1 My Trustee shall provide as much of the principal and net income 

of my trust as is necessary or advisable, in its sole and. absolute discretion, for my health, 

support, maintenance, and general welfare, and for the payment of any of my valid 

obligations as confirmed by my Trustee. 

2.2.2 My Trustee shall provide as much of the principal and net income 

of my trust as my Trustee deemS advisable for the payment of insurance premiums on 

policies owned by me, either clliectly or beneficially, or my trust. 

2.2~3 I shall be deemed disabled during any period when, in the opinion 
. -

of two licensed physicians, I am incapacitated or disabled because of illness, age~ or any 

other cause which results in my inability to effectively manage my property or financial 

affairs. 

2.2.4 Any net income which is not disttibuted annually under this Article 

shall be accumulated and added to principal. 

ARTICLE 3 

MY RIGHTS TO AMEND OR REVOKE TRUST 

3.1 By signed instruments delivered .to the Trustee during my lifetime, I may: 

(1) withdraw .property from this trust in any amount and at any tUJ:te upon giving/ 

reasonable notice in writing to the Trustee; (2) add other property to the trust; (3) change · , 

the beneficiaries, their respective shares and the plan of distribution; ( 4) amend this 

Declaration of Trust in any other respect;· (Sf revoke this trust in its entirety or any 

provisions therein; provided, however, the duties or responsibilities of the Trustee shall 
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not be enlarged without the Trustee's consent nor without satisfactory adjustment of the 

Trustee's compensation. 

ARTICLE 4 

ADMINISTRATION OF MY TRUST UPON MY DEATH 

4.1 Pavment of Expenses, Claims. and Taxes. Upon my death, my Trustee is 

authorized, but not directec,l, to pay the following: expenses of my last illness, funeral, 

and l?urial, including memorials of all types and memorial services of such kind as my 

Trustee in its sole discretion shall approve; legally enforceable claims against me or my 

estate; expenses with regard to the administration of my estate; and Federal estate· tax, 

applicable state inheritance or estate taxes, or any other taxes occasioned by my death. 

4.1.1 The payments authorized under this Article are discretionary, and no 

claims or right to payment by third parties may be enforced against my trust by virtue of 

such discretionary authority. 

4.1.2 My T~ee shall be indemnified from the trust property for any 

damages sustained by my Trustee as a result of its exercising, in good faith, the authority 

granted it under this Arti.cle. 

4.2 Coordination with My Personal Reoresentative. This Article shall be utilized 

to help facilitate the coordination between the personal representative.cif my probate estate 

and my Trustee with respect to any of my property owned outside of my trust at my 

death. 
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4.2.1 Authorized Pavments. My Trustee, in its sole and absolute discretion, 

ma:r elect to pay the payments authorized tmder tbis Article either directly to the 

appropriate persons or institutions or to my personal representative of my probate e~te. 

My Trustee may rely upon the writteJ;l statements of my personal representative as to all 
. . 

material facts relating to these payments; my Trustee shall not have any duty to see to the 

application of such payments. 

4.2.2 Purchase of Assets and Loans. My Trustee is authorized to purcluse 

and retain in. the form received, as an addition to my trust, any property which is apart of 

my probate estate. In ~ddition, my Trustee may make loans, with or without sec~ty, to 

my probate estate. My Trustee shall not be liable for any loss suffered by my trust as a 

result of the exercise of the powe~ granted ~ this paragraph. 

4.2.3 Distributions from Mv Personal Renresentative. My Trustee is 

authorized to accept distnoutions from my personal representative of my probate estate 

. without audit and my Trustee shall be under no obligation to examine the recotds or 

accounts of my personal representative. 

4.3 Apportionment. All expenses and :Iaims and all estate, inherit~ce, and death 

taxes, excluding· any generation-skipping trans:fer tax, resulting from my death shall be 

paid without apportionment and without reimbursement from ·any .person, except as 

otherwise specifically provided 1n this trust. 

4.3.1 Pronerty Passim! Outside Mv Trust. Notwithstanding anything to the 

contrary in my trust, estate, inheritance, and death taxes assessed with regard to prop~rty 
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passing outside of my trust or outside of my probate estate, but included in my gross 

estate for federal estate tax purposes, shall be chargeable against the persons receiving 

such property. 

4.4 My Trustee's Authoritv to Make Tax Elections. My Trustee may exercise any 

available elections with regard to state or federal income, inheritance, estate succession, 

or gift tax law. 

ARTICLE 5 

TANGmlE PERSONAL PROPERTY . 
. 

5.1 Taneible nersonal propertv. Upon my death, I give all tangible personal 

property owned by the Trust to LEON ARNOLD D~CAN, if he survives me. If he 

does not survive me, I give all tangible personal property owned by the Trust to my 

cousin, HARRIET F. FELLOWS, if she survives me. 

5.2 Memorandum. I request that the recipients of my tang1"ble personal property 

honor any memorandum I may leave as to distribution of specific items. 

ARTICLE 6 

THE CHARITABLE REMAINDER TRUST . 

Upon my death the Trustee shall divide the net assets of the ~rust Estate into 

' separate ac;counts or trusts, one for each of MARIE R. MAI:..ONE, CARL A . 
• i 

RUIHSTROM, and WILLIAM Y. AUSTIN, who are living at the time of my death. If 

one of these has predeceased me, the entire Trust Estate shall be allocated to the survivors. 
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If two of those have predeceased me, one-third shall be allocated to the survivor, and the 

balance sball be held and distributed pursuant to Paragraph 6.13. My Trustee shall 

manage each such Trust as a Charitable Remainder Trust, each referred to separately in . 

this Article as .,the Trust." For convenience, each Trust may be called, for example, the 

Marie R. Malone ·Charitable Trust. For convenience, references in this Trust to the 

"Income Beneficiary"· shall refer to each of MARIE R. MALONE, CARL A. 

RUTHSTROM, and WILLIAM Y. AUSTIN, as to their Trust. Each Trust shall be 

managed separately, and each shall be administered and distributed as follows: 

6.1 ~e .Trustee shalf hold, manage, invest and reinvest the ~sets, collect the rents, 

income, interest and dividends therefrom, and pay over to the Income Beneficiary or apply 

for his use and benefit, for and during the t~rm of his life an amount (the "unitru.St 

amount") equal to FIVE (5%) percent of the net fair market value of the Trust assets 

determined ailllually by the Trustee as of the first business day of each taxable year of the 

Trust. The unitrust amount shall be paid in equal quarterly installments from income and, 

to the extent that inc.ome is not sufficient, from principal. luJ.y income of the Trust for 

a taxable year in excess of the unitrust amount shall be added to the principal. 

6.2 Upon the death of the Income Beneficiary, the Trust shall terminate and my 

Trustee shall distribute all of the then principal and income of the Trust, other than any 

amount due the Income Beneficiary, to the charities listed in paragraph 6.13. If any· 

charity is not an organi.za.tion described in Sections 170(c), 205S(a), 2522(a). or (b) and 

170(b)(l)(A) of the Internal Revenue Code of 1986 (the "Cod~") at the time when any 
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principal and income to such organization or organizations then descnoed in Sections 

170(c), 2055(a), 2S22(a) or (b) and 170(b)(l)(A) of the ~ode, contributio:QS to wbich are 

deductible for income, gift and estate tax purposes at such time, as my Trustee in its sole 

and absolute discretion, shall select,· which are most similar in purpose to the disqualified 

charity I have specifically named. 
.. 

6.3 No amount other than the unitrust amount shall be paid to the Income 

Beneficiary. 

6.4 If the net fair ;market value ·of the Trust assets is incorrectly determined by my 
. 

Trustee for any taxable year, then within a reasonable period after the fmal determination 

of the correct value, my ·Trustee shall pay to the Income Beneficiary in the case of 

. undervaluation or shall receive from the Income Beneficiary in the case of an overvalu-

ation an amount equal to the difference between the unitrust amount properly payable and 

the unitrust amount actually paid. 

6.5 In determining the unitrust amount, my Trustee shall prorate the same, on a 

daily basis, for a short taxable year and for the period the Income Beneficiary lives in the 

taxable year of his death, in accordance with ~e applicable provisions of the Regulations 

issued under the Code. 

6.6 Nothing in this instrument shall be construed to restrict my Trustee from 
< 

investing the Trust assets in a manner which could result in: the annual realization of a 

reasonable amount of income or gam from the sale or disposition of Trust assets. 
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6.7 The obligation to pay the unitrust amount shall commence with the date of my 

death, but payment of the unitrust amount may be deferred from the date of my death to 

the end of the taxable year of the Trust in which occurs the complete funding of the Trust. 

Within a reasonable time after the occurrence of such event, my Trustees shall pay the 

amount determined under the method descnoe in Section 1.664-l(a)(S)(ii) ~f the United 

States Treasury Regulations less the sum of any amounts previously distnbuted and 

interest thereon computed at six (6%) percent a year, compounded annually, from the date 

. of distribution to the occurrence of such event. 

6.8 If any additional contributions are made to the Trust after the initial 

contribution in Trust, the uni~t amount for the taxable year in which the assets are 

added to the Trust shall be FIVE (5%) percent of the sum of(a) the net fair market value 

of Trust assets (excluding the assets so added and any income from, or appreciation on, 

such assets) and (b) that .proportion of the value of the assets so added that was excluded 

under (a) which the nwnbe~ of. days in the period which begins with ~e ~te of 

contribution and ends with the earlier of the last day of the taxable year or th~ Income 

Beneficiary's death bears to the nwnber of days in the period which begins on the first 

day of such taxable year and ends with the earlier of the last day in such taxable year or 

the Income Beneficiary's death. In the case where there is no valuation date after the time 

of contribution, the assets so added shall be valued at the time of contribution. 

6.9 Except for the payment of the unitrust amount to the Income Beneficiary,· my 

Trustee is prohibited from engaging in any act of self-dealing as defined. in Section 
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494l(d) of the Code, from retaining any excess business holdings as defmed in Section 

4943(c) of the Code which would subject the Trust to tax Ullder Section 4943 of the Code, 

from making any investments which would subject the TIUSt to tax under Section 4944 

of the Code, and from making any taxable expenditures as defined in Section 4945(d) of 

the Code. My Trus~ee shall make distributions at such times in such manner as not to 

subject the Trust to tax under Section 4942 of the Code. 

6.10 Any other provisions of this Trust ~o the contmry notwithstanding, the unitrust 

amount, shall not be reduced by any expenses of the Trust including, but not limited to, 

Trustee's commissionS. 

6.11 .As tised in this Article, the term "the net fair market value" of the Trust shall 

mean its net fair market value as that tennis used in Section 664(~)(2) or" the Code.· All 

sections of the Code referred to in this Article shall be deemed to include future 

amendments to such sections as well as corresponding provisions of fUture Internal 

Revenue laws. 

6.12 it is my intention· that the T~ created by this Article shall qualify for a 

charitable remainder deduction for Federal e~ate tax pwposes. Accordingly~ I direct that 

the provisions of this Trust be construed in accordance with this intention and I further 

direct that none of the powers granted to my Trustee shall be exercis~4 in such a manner 

as to disqualify the Trust from such deduction. 

6.13 The Charities. All references in this Declaration of Trust to the "charities," 

and the sole recipient of the remainder of The Charitable Remainder Trust(s), shall be 
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THE JAMES M. DUNCAN, JR., LIBRARY FOUNDATION (the "Foundation"), which 

shall be created, managed,. and distributed as follows. The Trustee of my Trust shall 

manage the assets thereof and shall distribute such sums from the income and the 

prlncipal, in amounts to be detemuned: from time to time in the di~cretion of my Trustee, 

for the pmpose of providing to the James M. Duncan, Jr., Libruy, in Alexandria, Virginia, 

. funding for any pf a broad selection ofEDUCA"nONAL benefits as determined by my 

Trustee, including but not limited to the development and presentation of courses and 
educational programs not available in the public school system, and the purchase of 

equip~ent for these ~ourses and for textbooks not included in the general purchasing 

program. My Trustee is directed to distribute funds only for uses which are. over and 

above what the City of Alexandria provides for its other horaries. My Trustee shall 

distribute each year enough funds, and shall take such other actions, so as to comply with 

the requirements of the Code and the Regulations thereunder for tax-exempt organizations. 

A further condition of distribution of funds is that the library be continuously named the 

James M. Duncan, Jr., Libmy, arid-that the name be prominently displayed. 

ARTICLE 7 

POWER OF TRUSTEE TO RESIGN 

Any Trustee may resigri this trusteeship during my lifetime by ~g me thirty (30) 
l . 

days' notice. in writing delivered to Die in person or mailed to my last known address, the 

resignation to become effective as ·hereinafter provided. Upon receipt of such notice I 

.shall appoint a successor Trustee. Upon the failure of the successor Tr:ustee to accept the 
. . . .. ~ 
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trust within thirty (30) days from the time notice was delivered in person or mailed to me, 

the Trustee T.IJaY resign to the court having jurisdiction over this Trust, which court may, 

if it deems advisable, accept the resignation and appoint a successor Trustee. Upon the 

appointment of and acceptance by a successor Trustee, the original TIUStee shall pay over, 

deliver, assign, transfer, or convey to such successor Trustee the trust property and make 

a full and proper accounting to me, wP,ereupon his resignation shall become effective. 

The slibstitute or successor Trustee upon acceptance of this Trust and the Trust property 

shall Slicceed to and possess all the rights, powers, and duties,_ authority,· and responsibility 

conferred upon the Trustee originally named herein. 

ARTICLE 8 

SUBSTITUTE OR SUCCESSOR.TRUSTEES. 

8.1 Successor Trustee. Upon the d~th or resignation of myself as. the original 

Trustee, unless other provisions shall be maqe by me, ·the first successor Trustee shall be 

BURKE & HERBERT BANK & TRUST CO:MPANY of Alexandria, Virginia. 

Upon or after my death or disability, a replacement successor Trustee, Dmited to 

a bank or trust company or an attorney at law, may be appointed by a majority of MARIE 

R. MALONE, CARL A. RUTHSTROM, and WILLIAM Y. AUSTIN or the'survivors of 

them or, if another successor T~ee is needed and if they fail to act,· by the court having 
( 

jurisdiction over this Trust. The· appointment of a successor Trustee or Co-Trustee sball 

be effective upon acceptance ~f fiduciary duties by the successor Trust~e, at which time 

all references herein to "my Trustee" shall refer to the successor Trustee. 
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82 Appointine a Co-Trustee. AIJ.y sole Trustee may in bis or her discretion 

appoint a Co-Trustee. Any successor Trustee shall be deemed to be in office and entitled 

to act upo~ delivery of its written acceptance of this Tiu.st to an acting Trustee, or if none, 

to at least one beneficiary. Any Co-Trustee may delegate his or her powers in writing to 

the other Trustee for a penod not to exceed one year, may revoke that designation, and 

may successively renew it Any su~cessor Trustee shall have all the powers, immunities 
. . 

and discretions given to the original Trustee. 

8.3 Actions of Predecessor. No Trustee serving under this Agreement, :who has 
. 

been appointed by me, sball be responsible for or required to inquire into any ~duciary 

actions occurring before such Trustee's appointment. 

8.4 Accountines. My Trustee shall make an annual accounting during rey 

lifetime to· me or to the one who, in the opinion of my Trustee, is primarily in charge of 

my affairs, and after my death, to the beneficWies of this trust. 

ARTICLE 9 

DEFINlTION OF TRUSTEE 

When~er the word "Trustee" or any modifying or substituted pronoun therefor is 

used in this Trust, such words and respective pronoUns shall be held and taken to include 

both the singular and the plural, the masculine, feminine, and neuter gender thereof, and 

sball apply equally to the Trustee named herein and to any successor or sU.bstitute Trustee 

acting hereunder, and such successor or substitute Trustee shall possess all the rights, 
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powers and duties, authority and responsibility conferred up~n the Trustee originally 

named herein. 

ARTICLE 10. 

FEE SCHEDULE FOR TRUSTEE 

For its services as Trustee, a corporate Trustee shall receive an amount which shall 

be deter.mined by its Standard Fee Schedule in effect and applicable at the time of the 

performance of such services. If no such schedule shall be in effect at that time, or if the 

Trustee is an individual, the Trustee shall be entitled to reaSonable compensation for the 

services rendered. 

ARTICLE 11 

TRUSTEE'S POWER TO SIGN AND EXECUTE 

Notwithstanding anything in my trust to the contmy, when I am serving as Trustee 

under my Trust, I may act for and conduct business on behalf of my Trust as Trustee 

without the consent of any other Trustee. 

No person or corporation dealing with the Trustee shall be required to investigate 

the Trustee's authority for entering into any transaction or to see to the application of the 
' ~ 

proceeds of any transaction. · 

' 
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ARTICLE 12· 

POWERS OF TRUSTEE 

The Trustee shall have all the powers granted under Section 64.1·57 of th~ Code 

of Virginia, 1950, as amended. In addition, the Trustee is authorized in its fiduciary 

discretion (which ·shall be subject to the standard of reasonableness and good faith to all 
' 

beneficiaries) with respect to any property, real or personal, at any time held under any 

provision of this Trust and without authorization by any court and in addition to any other 

rights, powers, authority and pnvileges granted by any other provision of this Trust or by 

statute or general rules of law: 

12.1 To retain in the form received any property or undivided 
interest in property donated to, or otherwise acquired as part of the Trust 
Estate, including residential property and shares of the Trustee's own stock, 
regardless of any lack of diversification, risk or non productivity, as long as 
it deems advisable, and to exchange any such security or property for other 
securities or properties and t~ retain such items received in exc~ge, 
although said property represents a large percentage of the total property of 
the Trust Estate or even the entirety thereof. 

12.2 To invest and reinvest all or any part of the Trust Estate 
in any property and undivided interest in property, wherever locate~ 
including bonds, debentures, notes, secured or unsecured, stocks of 
corporations regardless of class, interests in limited partnerships~ real estate . 
or any interest in real estate whether or not productive at the time of 
investment, interests in trusts, investment trusts, whether _of the open and/or 
closed fund types, and participation in common, collective or pooled trust 
funds of the Trustee, insurance contracts on the life of any beneficiacy or 
annuity contracts for any beneficiary, without being limited by any statute 
or rule of law concerning investments by fiduciaries. 

12.3 To sell or dispose of or grant options to purchase any 
property, real or personal, constituting a part of the Trust Estate, for cash. or 
·upon credit, to exchange any property of the Trust Estate for other property, 
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at such times and upon such tenns and conditions as it may deem best, and 
no person deaiing with it shall be bound to see to the application of any 
monies paid. 

12.4 To hold any securities or other property in its own name 
as Trustee, in its own name, in the name of a nominee (with or with.out 
disclosure of any fiduciar)r relationship) or in bearer form. 

12.5. To keep, at any time and from time to time,· all or any 
portion.of the Trust Estate in c2:5h uninvested for such period or periods of 
time as it may deem advisaple, without liability for any loss in income by 
reason thereof. 

12.6 
rights. 

To sell or e~ercise stock subscription or conversion 

12.7 To refrain from voting or to vote shares of stock whi~h 
are a part of the Trust Estate at shareholder's meetings in person or by 
special, limited, or general proxy and in general to· exercise all the rights, 
powers and privileges of aQ owner in respect to any securities constituting 
a part of the Trust Estate. 

12.8 To participate in any plan of reorganization or consoli-
dation or merger involving any company or companies whose stock or other 
securities shall be part of the Trust Estate, and to deposit such stock or other 
securities under any plan of reorganization or with any protective committee 
and to delegate to such committee discretionary power with relation thereto, 
to pay a proportionate part of the expenses of such ·committee and any 
assessments levied under any such plan, to accept and retain new s~uri~es 
received by the Trustee pursuant to any such plan, to exercise all conver­
sion, subscription, voting and other rights, of whatsoever nature pertaining 
to such property, and to pay any amol.mt or a.mQunts of money a5 it may 
deem advisable in connection therewith. · · 

12.9 To. borrow money and to encumber, mert~ge or pledge 
any asset of the Trust Estate for a term within or extending beyond the term 

• 
of the trust, in connection with the exercise of any power vested ·in the 
Trustee. 
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12.10 . To enter for any purpose into a lease as lessor or lessee 
with or without option to purchase or renew for a term within or extending 
beyond the term of the trust. 

12.11 To subdivide, develop, or dedicate real property to 
public use or to make or obtain the vacation of plats and adjust boundaries, 
to adjust differences in valuation on exchange or partition by giving or 
receiving consideration, and to dedicate easements to public use without 
consideration. 

12.12 To make ordinary or extraordinary repairs or alterations 
in buildings or other structures, to demolish any improvements, to xue 
existing or erect new party walls or buildings. 

12.13 ·. To continue· and operate any b~iness·oWn.ed by the 
Grantor at the Grantors d~th and to do any and all things deemed needful 
or appropriate by the Trustee, including the power to incorporate the 
business and to put additional capital into the business, for such time as it 
shall deem advisable, without .liability for loss resulting from the continu­
ance or operation of the business except for its own negligence; and to close 
out, liquidate or sell the business at such time and upon such terms as it 
shall deem best. 

12.14 To collect, receive, and receipt for rents, issues, profits, 
and income of the Trust Estate. · 

' 

12.15 To insure the assets of the Trust Estate against damage 
or loss and the Trustee against liability with respect to third persons. 

12.16 In buying ·and selling assets, in lending and borro~g 
money, and in all other transactions, ~espectiye of the occupancy -by the 
same person of dual positions, to deal with itself in its separate, or any 
fiduciary capacity. 

12.17 To compromise, adjust, arbitrate, sue on or defend, 
abandon, or otherwise deal with and settle claims in favor of or ~gainst the 
Trust Estate as the Trustee shall deem best. 

12.18 To employ and compensate agents, accountants, invest-
ment advisers, brokers, attorneys-in-fact, attorneys-at-law, tax specialists, 
realtors, and other assistants and advisors deemed by the Trustee needful for 
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the proper administration of the Trust Estate, and to do so without liability 
for any neglect, omission, misconduct, or default of any such agent or 
professional representative provided such person was selected and retained 
with reasonable care. 

12.19 To determine what shall be fairly. and equitably charged 
or credited to income and what to principal. 

12.20 To hold and retain the principal of the Trust Estate 
undivided Wttil actual division shall become necessary in order to make 
distributions; to hold, manage, invest, and account for the several shares or 
parts thereof by appropriate entries on the Trustee's books of account; and 
to allocate to each share or part of share its proportionate part of all receipts 
and expenses; proVided, however, the carrying of several trusts as one shall 
not defer the vesting in title or in possession of any share or part of share 
thereof.. · 

12.21 To make payment in cash or in kind, or partly in cash 
and partly in kind upon any division or distribution of the Trust Estate 
(including the satisfaction of any pecuniary distribution) without regard to 
the income tax basis of ~y specific property allocated to any beneficiary 
and to value and appraise any asset and to distribute such asset in kind at 
its appraised value; and when dividing fractional interests in property among 
several beneficiaries to allocate entire. interests in some property to one 
beneficiary and entire interest in other property to another beneficiary. or 
beneficiaries . 

.12.22 In general, to exercise all powers in the management of 
the Trust Estate which any individual could exercise in his or her own 
rights, upon such terms and conditions as it may reasonably deem best, and 
to do all acts which it may deem reaso~bly necessacy or proper to carry out 
the purposes of this Trust Agreement. 

12.23 To purch~e property, real or personal, ·from the 
Grantor's general estate upon such terms and conditions 'as. to price and 
terms of payment as the Grantor's executor or a~tor and the Trustee 
shall agree, to hold the property so purchased as part of the Trust Estate 
although it may not qualify as an authorized trust investment except for ·this 
provision, and to dispose of such property as and when the Trustee shall 
deem advisable. The fact that the Grantor's executor or administrator and 
the Trustee are the same shall in no way affect the validity of this provision. 
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12.24 To lend funds to the Grantor's general estate upon such 
tenns . and conditions as to interest rates, maturiti!=S, and security as the 
Grantor's executor or administrator and the Trustee shall agree, the fact that 
they may be the same in no way affecting the validity of this provision. 

12.25 To receive property bequeathed, devised or donated to 
the Trustee by the Grantor or any other person; to receive the proceeds of 
any insurance policy which names the Trustee as beneficial)'; to execute all 
necessary receipts and releases to executors, donors, insurance companies 
and other parties adding property to the Trust Estate. 

12.26 To combine assetS of two or more truSts if the provi-
sions and tenns of each trust are substantially identical, and to administer 
them as a single trust, if the Trustee reasonably determines that . the 
administration as a single trust is consistent with my intent, and facilitates 
the trust's administration. without defeating or impairing the intereSts of the 
beneficiaries. · 

12.27 To divide any trust into separate shares or separate 
trusts or to create separate trusts if the Trustee reasonably deems it 
· appropriate and the f;i,ivision or creation is consistent with the Grantor's 
intent, and facilitates the trust's administration without defeating or 
imp~g the interests of the beneficiaries. 

12.28 If any stock of an S corporation becomes distributable 
to a trust created under this agreement, and .such trust is not a qualified 

·Subchapter S ~ the Trustee may implement any of the following 
alternatives with respect to the S corporation stock: 

12.28.1 Where the original trust is for a sole beneficiary, 
the Trustee may create for that beneficiary a separate trust that qua)ifies as 
a Subchapter S trust, and then distribute such stock to the newly created 
trust 

12.28.2 Where the original trust is for miutiple beneficia-
ries, the Trustee may divide the trust into separate trusts for ~ch of the 
beneficiaries. Each newly created trust shall hold that beneficiary's pro rata 
share of the S corporation stock, and· shall qualify as a Subchapter S trust. 

12.28.3 If circumstances prevent the Trustee from 
accomplishing the first two alternatives under this paragraph, the Trustee 
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may, in its sole and absolute discretion, distribute such stock to the 
beneficiaries as if the trust had terminated, while continuing to hold any 
other non-S corporation property in trust. Each newly created S corporation 
. trust shall have mandatory distributions of income and shall not provide for 
powers of appointment that can be exercised by the beneficiazy during the 
beneficiary's lifetime. In all other respects, the newly ~reated trusts shall 
be as consistent as possible with the original trusts and still qualify as 
Subchapter S trusts. The Trustee may take any action necessary with regard 
to S corporations, including making any elections required to qualify stock 
as S corporation stock, and may sign all required· tax returns and forms. 

• 0 

·ARTICLE 13 

·- juGHTS OF MYSELF AND TRUSTEE IN INSURANCE POLICIES 

Owing my life, I shall hive all rights under any life insurance policies payable to 

the Trustee, including the right to change the beneficiary, to receive any dividends or other 

earnings of such policies without accountability therefor to the Trustee or any bene~ciary 

hereunder, and may assign any policies to any lender, including the Trustee, as security 
. . 

for any loan to me or any other person; and the Trustee shall.have no responsibility with 
0 0 

respect to any policies, for the payment of premiwns or otherwise, except to hold any 

policies received by the Trustee in safekeeping and to deliver them upon my written 

request and upon the payment to the Trustee. of reasonable compensatio~ for services. 

The rights of any assignee of any policy shall be superior to the rights of the Tiustee. If 

any policy is surrendered or if the beneficiary of any ·policy is chang~ this Tnist shall 

be revoked with respect to such policy. However, no revocation of the Trust with respect 

to any policy, whether pursuant to the provisions of the preceding sentence or otherwise, 

shall be effective unless the surrender or change in beneficiary of the policy is accepted 
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' . 
by the insurance company. Upon the death of the insured under any policy held QY or 

known to, and payable to, the Trustee, or upon the occurrence of some event prior to the 

.death of myself that matw'es any such policy, the Trustee, in its discretion, may either 

collect the net proceeds and hold theJ;Il as pait of the principal of the Trust Estate, or may 

exercise any optional method of settlement available to it, and the Trustee shall deliver 
' 

any policies on my life held by it and payable to any othe~ beneficiaries as those 

beneficiaries may direct. Payment to, and the receipt of, the Trustee shall be a full 
. . 

discharge of the liability .of any insurance company; which need not take notice of this 

agreement or s~e to the application of any payment. The Trustee need not elfgage in 

litigation to enforce payment of any policy without indemnification satiSfactory to it for 

any resulting expenses. 

ARTICLE 14 

DISCRETION TO TERMINATE SMALL TRUST . . . 

If at any time any" trust created hereunder has a fair market value as detennined by 

the Trustee of Fifty Tho~~d Dollars ($50,000.00) or less, the Trustee, in its absolU:te 

discretion if it determines that it is un~conoiiJ,ical to continue such trust, .may terminate 

such trust and distribute the trust property to the person or persons then entitled to receive 

or have the benefit of the income therefrom or the legal represehtative of such person. 

If there is more than one income beneficiary, the Trustee shall make such distribution to 

such income beneficiaries in the proportion in whi~h ~ey are beneficiaries or if no 

proportion is designated in equal shares to such beneficiaries. 

21 
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. . 
ARTICLE 15 

COMMON DISASTER PROVISION 

If any beneficiary and I should die under such circumstances as would render it 

uncertain whether the beneficiary ox: I died first, then it shall be conclusively presumed 

for the purposes of this Trust that said beneficiary predeceased me. 

ARTICLE 16 

PROTECTION FROM CREDITORS 

Except as otherwise provided herein, all payments p,ayable, or to become payable, 
. 

to the beneficiary of any trust created hereunder shall not be subject to anticipation, 

assignment, pledge, sale or transfer in any manner, nor shall any said beneficiary have the 

power to anticipate or encumber such interest, nor shall such interest, while in the 

possession of the Trustee, be liable for, or subject to, the debts, contracts, obligations, 

liabilities or torts of any beneficiary. 

ARTICLE 17 

P~RPETUITIES SAVINGS CLAUSE 

Notwithstanding anything herein to the contraiy, the trusts created hereunder shall 

vest in ownership not later than Twenty-one (21) years after the death of the last survivor 
. . 

of my issue living at the time of the signing of this Trust or amendments, if any. If 
' . 

necesscuy in order to avoid the application of the Rule Against Perpetuities, at the latest 

date described above the Trustee shall distribute each remaining trust hereunder to the 

22 
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·. 

· · beneficiary or beneficiaries of the current income thereof, and if there is more than one 

beneficiary, in the proportion in which they are beneficiaries or if no proportion is 

designated in equal shares to such beneficiaries. 

ARTICLE 18 

GOVERNING LAW 
. 

This Trust AgreemC?nt and the trusts created hereby shall be construed, regulated, 
. . 

and governed by and in accordance with the laws of the State of Virginia. 

IN WITNESS· WHEREOF, I have signed this Trust~ as Grantor and as Trustee, 

effective the date Written at the- beginning. 

~D~cAN~-~d 
~~L~ ... 4:d 
~S M. DUNCAN, ill · 

Trustee 

STATE OF VIRGINIA 

COUNTY OF FAIRFAX 

23 
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... 
SCHEDULE A 

(to THE JAMES M. DUNCAN, m LIVING TRUST) 

This SchedUle A is included only for the convenience of the Trustee and 
beneficiaries, and any failure to list assets on Schedule A will in no way altez: the !lUSt's 
ownership of those assets. The undersigned acknowledges the following property to be 

. a part of the Trust Estate: . 

1. The personal property listed or described in the attached Deed of Gift No. 1. 

2. Life Insurance policy No. issued by---------
Insurance Company, in the face amount of$. ______ __, 

3. All my present and future interest in the following real estate, together with ali 
present and future improvenie~ thereon: · 

a. 200 N. Henry Street (alternately called 1101 Cameron Street), City of 
Alexandria, Virginia. 

. b. 1112 (or 1115) Cameron Street ("Hopkins warehouse"), City of Alexandria, 
Virginia. 

· c. My 3/4 interest in 1552 East Twin P~ Drive, Pa1m Springs, ~ifomia. 

d. 859 Camino Condor, Palm Springs, California. 

4. My interest in the following accounts in the following 1n.stitutions, together with 
all future additions, interest, or accumulations therein and also including all new· accounts 
and the accumulations and the future additions, interest or accumuiation in any and all 
other financial institutions in which new accounts are opened in the future:-

Account at: Ferris, Baker Watts, Inc.· 
1720 I Street, N.W. 
Washington, DC 20006 
Acct. No. 02222230-02-32 
Loren -Danielson, 202-429-3500 

Account at: Bank of Palm Springs 
601 E Tahquitz Way 
Pa1m Sprillgs, CA 92262 
Acct. #022-092365 
(A branch of the Bank of California) 
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' · S~ My interest in the following securities in the following compames together with all 
future accumulations and purchases in said companies, together with all future securities 
and accumulations purchased in any and all other companies: 

Burke & Herbert Bank & Trust Co. 
#01140752 

6. All my rights, title and interest in the following: 
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·. . . ' DEED OF GIFT No. 1 

I, JAMES M. DUNCAN, Ill, hereby transfer unto_ THE JAMES M. DUNCAN, m 

LIVING TRUST, created by document of this date by and between myself as Grantor and 

Trustee, all of my tangible personal ·property of every kind and description including, 

without limitatiori, household goods, furniture andjeweiiy, presently owned or hereafter . . 

acquired by me. 

Date: September 7, 1993 
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Feb~28·ZOOI 03:16pm From-QFFIC£ OF THE CliY ATTORNEY 

... . .., ., .. 
:;I:IIIGII'I 

:SIIN 
Cl W WN 
Cite .II ,... woe 

m > c: c h o ... \o .. 
>c:• 

·-~~~­... ~=w ... 'a 

Exempt pursu1A~ to 
sece1on 58.1•011C12) 
of the 1950 co~e of V1rqinia. 

• PE£0 tN 'l'RUST 

Bl: 1498PG I 2~0 

'l'HIS Dttn. Jftada this 7th day of septambar, J,.89l. bat.wee~S 
M. t:IUNCAN, tn, unmarried, crant:.or. ~Ln4 ~s M. DUNC?.N. :nr, 
~rustee under a certain intarvivoG Trust Aqreement of even date 
herawieh (known aa •THZ~S H. gUNCAN. III t.IVINC 'l'RUST• on file 
in the law offices of flcotb¥ J. C4l1ahan, 8280 Greensboro Drive. 
Suite 730, McLean, Vir9inia 22102), Grantee, provides: 

The said Grantor does bereby qrant &n4 convey, with General 
warranty and Enqliah covBDanta of titLe, UDto the said Grantee in 
'l'ruse as aforesaid, all that certain pucel of real estate lyinq in 
the City Of Alexandria, Virqinia, as more fullY described below: 

BIOINHXNG at:. the northwest corner of HeAry and cameron 
Street, · thence in a we•ta~ay direction alon; the 
northerly line ol Cameron Strea: 246 feat 10 inches to 
the northeast. ·co:-ner of cameron and Payette St.raat:u 
thence from said front back between parallel lines 176 
feet 7 inches, the easterlt line of 1&16 lot beinq the 
~eeterly line of Henry s:reet and t:be westerly line of 

·-~a··· c · .ocz= 
. aai4 .. l.ot bein; the eaat.erly line of Payette Street. 
c:ontainin; ~3, 587 square feet," · ·• · ... · 

M :CI 0 
CI:ICio4 
f!oJ:IC'Io< AND BEING the same property conveyed to the Grantor by 

Deed recorded in Deed Boo~ 115 at ra;e 117 and by the 
Will of the late Ruth Bircb tleabl tl\lnc:an in .wU.l Book 175 
at Pa;e 281 amanq the said land records. 

'l'be foreqoinq qra:u:. and c:cnveyanee is subject ~o all 
conditions, restrict.iona, eas~ents, ·ri9hts of way, and deeds of 
truat duly of record and the deeds forminq the chain of title to 
the property conveyed. 

As set for~ in Section SS·17.1 of the COde of Virqinia. the 
trust created by this coovetanca shall not fail, nor shall any use 
:z:ela·einq to the aboVe•dascriber1 nal estate be deUatad be<:ause no 
beneficiaries are specified by name herein or because no du~ies are 
impoaad"upon the ~rustee. 

'rhe Grantor hereto 19reea, and this conveyance is made upoA 
the express ccndition, thAt the Grantee sh&l1 have. and is ber~ 
IIRfttecS, full power and authority, without. the joinder of ey 
person whatsoever. to aeu. u.cbanc;re. lease, encu=et, dedic:aea for 
public uae, or otherwise di1poae of the property interest 
tresfe:rre4 above or aoy part thereof. &t one t".ime or trom. time to 
tima. and no person dea11nq vith the Grantee shall be r~ire4 to 
ma~e further ioqui-q aa to the rl9ht of tbe Grantee ao to act, ncr 

---- ... -----·--------------------·---···- .. ····-. 
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Fsb-~8-ZDOl 03:17pm 

t 

From-OFFICE OF THE CITY ATTORNEY 

__.... .. -· . 
Bl: 1498f'G 12~ I 

a hall sue.~ penon be required as co t.he diapoLO i tion of any 
proceeds. 

The Graneae ah&ll_havc no.inc!ivid~al liability o~ obli;et.lon 
whatsoever ariain~ f:=cm hia ownership, as Tnst.ee, oC the 189&1 
t.it:.lca to saic! property, or wit.h respect to any act done or contract 
~ntere~ into or indebtedness incu:red by his in dealing with a~lc! 
pl'openy, or in ot.harwilse act~ aa Trustee, except. only so far aa 
said t:un J:ll'Operty anc!· an!{ trust lunda in tbe actual pouanion oC 
the ~ant.ee ahall be applicable to the payment an4 discharge 
thereof. 

S\lch f:uat lqreement curent.ly further pr~:Wiclea that in the 
event o£ the death of the orlqinal Ttuatae, aha ahall assume the 
Office of Trustee. 

ln accordance wit.h tbe Trust AtJreement, the Grantor reserves 
the Z"iqht in 'his lifatim.a t.o ilullstituta Truat.eoa, which he shall do 
l)y .Ulinq a daa4 of lli.'J:IOintment or sul)stitu.tion amonq the aaid land 
racor41. 

/ 
Any revocation of the JttUst Aqxacmant b:t the Gran~ot shall. not 

be effective as to the pr01,1arty bu-ein convaye4 unless be axacuee 
a deed, 4uly recor4ed, ev1dencin~ au.Ch revocation and reversion of 
title. 

Thera ill no· couidanticm palliD; banda in cllh conveyance 
which 1a mac!a ~suane eo a revocable int.e:vivoa trust in which the 
Grantor i1 G:"4ntor u4 sola beneficiary of aueh tru.s~ 4u.d:u~ his 
1U:e~illl8 and, ae 1\ll:h. this CO!lvey&nce is inten4ac! eo be exempt 
!r~ state &Ad local reca:dAtion taXes J;IUrauant to Section 58.1• 
811 (121 of t]le 1950 COde of Vizvinia, as U\8Ade4. No cxamina~lon 
oe title bas bam u4e in ccnmec:tion with t.his daac!. 

lN WITNBSS WHEREOF, the Jaid JI.M!S M. DONOJI, UX, Grant.or, 
an4 111\li.IS H. Dtmc:AH, til, 'lruatee, aa incUcatinq acceptance of tbia 
4ee4 an4 it1 te~, hae hereunto aet b1a hanc! and seal as of the 
date as tirat vr1tten. ~ 

_ .... ~k. r:•./!:CBEALl 
S H. CONCAN, :rti -

or.e.ntor 

2 

. -· -- .. -------·--.. ··-·---··--·-·-·-··--·-· _ .... 
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Feb-29·2001 03:17pm Fram·OFFICE OF THE CITY ATTORNEY +7038394910 T-906 P.QI3/QIS F-216 

K I lt98PG 1242 

SfATZ OF VlRGlNXA 

COUNTY Ol' FAIRFAX, to•wi~\ 

The Ul\4trdqnec1, a Notary PUblic in 1.1\11 for, the. a!oreaaiiS 
county an4 State, whose camtislion expireu I· '·'' , 
40ea hereby cart.ify thAt. JAKES M. DtJNOH, I:ti, 1nc!iv1d\l&lly anc1 as 

· 'L'l'Ustee, wbOaa name is lll1qne4 to the fc-rat;ail\q Deed in 'J.'nst, hllu 
~rsoaally ac:lcnowolcl!geiS the aamc l:lalcra me in mv ~uda4icdon 
~~esd4. 

Given under Ill¥ band and aeal this A &ly ol ~ 
1993. 

1 

l 

t 
•• -· • -----·--·--·. 0 ••• -· • 'l 

J 

1 
I 
I • 

3 

·----------------------------------------------------------------------

...:.-

-246-
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Bt l498PG \2~3 
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VIROlHllt tH THE CL!R~ 1 S OFFICE OF tHZ 
C%liCUtt COUA%' OF TRt ctn OF Al.C:.\IItlllll 

tail d•~ v&a ,,.. •• ated IDd v!.tb \1'11 
urtS.tiaate annu:od, adll1t.tt0 to racarG. 

COIIS1DEJU.TI011 ·~----------­
ASS'IJHHICK 

Stl'rl a!WITEE'$ tAX-----------

• Cltf CIJUJaP!'S TAX -_.,.'~"'~;::tr-------
'l"'llJJSFE:It nE /; ov 
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em a 

'tO'Ul. ~~...;..--1.~~~"-------
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------·------~:...::16.::nL\oiV1PW:'AC'Io04•i~ll~i .~II~C:::T\1 '"';rin(!11'"tll(('qili' w!-,:r:h 
p•.•rr."!"l~ :o rc,;rriell)l' ilffP.-:l the hnlrt!ng, 
cr.r:upanC:y, owncrst-io, n~otal, 1,1~~c or 
tr2nsfer of any int!'HMt on 1he b?.sis of 
race. color, sex, rt;>iipinn. ancl!stry, 
nari"""' origin. fam,Jial status. ar;e 
~~:~.rml oricmetion or di~~bility is 
invalid and un~:nrorc:eabfe. 
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FIRST »!ENDMEH'l 
~0 

~ JAMES M. DUNCAN, III LIVING TRUS!r 
DA~ED SEP~EMBER 7 1 1993 

EXHIBIT--··· 

This First Amendment to The James M. Duncan, III Living Trust 

is made this 30th day of J\me, 1994 by JAMES M. DTJNCAN, III, 

Trustor and Trustee. The Trustor hereby amends as follows: 

ARTICLE 6. 

Paragraph One of Article 6 shall be amended to read as 

follows: .,.. 

~ CHARITABLE REMAINDER TRUST 

Upon my death, the Trustee shall continue the Trust for the 

benefit of WILLIAM Y. AUSTIN. For convenience, references in this 
. . 

Trust to the "Income Beneficiary11 shall refer to WILLIAM Y. AUSTIN • . 
If WILLIAM Y. AUSTIN shall not survive, Trust balance shall be held 

and distributed pursuant to Article 6 and Paragraph 6 • 13 • The 

Trust shall be distributed as follows: 

Continuing paragraphs 6. 1 through paragraphs 6. 13 shall remain 

unchanged. 

ARTICLE 8 

Article 8 shall be amended as follows: 

SUBSTI~E OR SUCCESSOR TRUSTEES 

8.1 Successor Trustee. Upon the death or resignation of · 

myself as the original Trustee, unles~ other provisions shall be 

made by me, the first succ~ssors shall be Co-T~stees: BURKE & 

HERBER~ BANK & ~RUST COMPANY of Alexandria, Virginia and WIIJ..IAM Y. 

AUS~IN shall serve as co-Trustees. 

l 
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I • I ' 

The appointment of a successor T~stee or Co-Trustee shall be 

effective upon acceptance of fiduciary duties by the successor 

Trustee, at which time ~11 references herein to 11my Trustee 11 shall 

refer to the successor Trustee. On resignation or death of WILLIAM 

Y. At!STIN, BURKE & HERBERT ,BAHlt & nUST COMPANY shall serve as sole 

Trustee. If BURKE. & HERBERT BANX & TRUST COMPANY shall not serve, 

another professional Bank & Trust Company shall serve. 

8.2 Apnointinq a Co-Trustee. Any Trustee may in his or ·her 

discretion ·appoint a Co-Trus~ee to succeed that Trustee. Any 
·~· 

successor Trustee shall be deemed to be in office and entitled to 

act upon delivery of ±ts written acceptance ot this ~rust. to an 

acting Trustee, or if none, to beneficiary or beneficiaries. Any 

Co-Trustee may delegate his or her powers in writing to the other 

Trustee for a period not to exceed one year, may revoke that 

designation, and may successively renew it. Any successor Trustee 

shall have all the powers, immunities and discretions given to the 

original Trustee. 

Continuing paragraphs 8.3 and 8.4 shall remain unchanged. 

Except as herein amended, the Trustor hereby ratifies approves 

and confinns The J~es M. Duncan, III Living Trust, dated September 

7, 1993. 

The Trustor and Trustee has executed this First Amendment to 

The .James M. Duncan; III Living Trust thi·s 30th day of .June, 1994 

at the City of Palm Springs, 

First Amendment to 
Living Trust 2 
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' . . ALL PURPOSE ACXXOWLEDGEM:Em! 

STATE OF CALIFORNIA 

COUNTY OF RIVERSIDE 
. 

) 
) ss 
) 

On June 3 0, . 19 9 4 before me, JOHN T. TREVINO 1 Notary Public 1 

personally appeared JAMES M. DUNCAN, III, ~rustor;Trustee of the 
JAMES M •. DUNCAN 1 III LIVING . TRUST dated September 7 1 1993, 
personally known to me, to be the person whose name is subscribed 
to the within instrument and acknowledged to me that he executed 
the same in his capacity, and that by his signature on the 
instrument the person or the entity upon behalf of which the person 
acted, executed the instrument. 

WITNESS my hand and official seal. -. - --- . . ··~--.L? 

CAPACIH CLAIMED BY SIGNER 

. INDIVIDUAL 
XXX TRUSTOR/TRUSTEE 

SIGNER IS REPRESEW-riNG: 
Name of Person(s) or Entit(ies) 
JAMES M. DUNCAN, III, Trustor/ 

Trustee 

~I!fi.E OR ~YPE OF DO~: FIRST AMENDMENT TO JAMES M. DUNCAN, III 
NUMBER OF PAGES: 3 ~L~IV~I~N~G_T~R~O~S~T~----------------------­
DA~E OF DOCOME~: June 30, 1994 
SIG!rER(S) O~R ~HAN NAMED ABOVE: ---------------

First Amendment to 
Living 'rrus~ 3 
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.. 

THE J. M. DUNCAN m 
CHARITABLE REMAINDER UNITRUST 

~ EXHIBIT 
.:) 

! 4 
.sTAT! lEGAL SUPS\Y CO. -

. . ~ 

This TRUST AGREEvfENT ("Agreement") is made and is effective o~, 1999, 

by and between JAMES M. DUNCAN, III, residing at 1552 East Twin Palms Drive, Palm 

Springs, CA 9226~ (the "Donor") and, JAMES M DUNCAN, m, and his successor(s) (the 

"Trustee" and sometimes. as "it" or "its"). 

I. 

'AGREEMENT OF TRUST 
• -!{''." 

The Donor is irrevocably assignin~ ifinsferring and delivering to the Trustee all right, title 

and interest in and to the property described in Exhtbit A, a copy of which is attached hereto and 
. 

specifically made a part hereof by this reference. The Trustee hereby accepts such irrevocable gift 

and agrees to hold, administer and distnbute such property, together with any other property 

which is or sl?all become an asset of this trust, in accordance with the provisions of this 

Agreement. The trust created hereunder shall be known as "THE J. M. DUNCAN ill 

CHARITABLE REMAINDER UNlTRUST" (the "Trust"). 

II: 

DISTRIBtmONS 

A. Income and Principal. During the lifetime of the Donor, the Trustee shall 
. . 

distribut~ the income and principal of this Trust as follows: 

1. ~each taxable year of~ Trust, the Trustee shall pay the Unitrust 

Amount (as defined in Paragraph A.2 of this Article m to the Donor during the Donor's lifetime. 

2. The 'CU'nitrust Amount" shall include the amount descnbed in Paragraph 

A.2(a) during the Initial Period and the amount described in Paragraph A.2(b) during the 

Remaining Period. The "Initial Period" shall commence on the effective date of this Trust and 

shall terminate on the last day of the taxable year in which the Triggering Event occurs. The 

"Remaining Period" shall commence o~ the first day of the taxable year that mediately follows 

the taxable year in which the Triggering Event occurs and shall terminate on the date of death of 

the Donor. The "Triggering Event" shall occur in the year in which the property that is 

DUNCAN CRT 
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.. 
any time be incompetent, the Trustee may pay the Urutrust Amount to the trustee of any trust 

established exclusively for the benefit of the Donor, if such a trust has been established, and if not, 

then to the conservator, custodian or legally appointed guardian of the person or estate of the 

Donor. Any such payment for the benefit of the Donor shall release the Trustee from its 

obligation to pay the Unitrust Amount, and the Trustee shall have no duty to supervise or inquire 

into the applicatio!l of any funds so paid. 

5. · Upon the death of the Donor, the Trustee shall distribute the then principal 

and income of this Trust in accordance with Article ill herein. 

B. Valuation Date. The net fair market value of the Trust assets shall be determined 

annually on the first day of each taxable year of this Trust (including any short taxable year), in 

accordance with the provisions ofParagraph F of this Anicle n. 
C. Short Years. The first taxable year of this Trust shall commence on the date 

hereof and shall end on December 31 ofthat year. Subsequent taxable years shall be on a 

calendar year basis, except that the last taxable year of this Trust shall end on the date that this 

Trust tenninates pursuant to Article ill herein. In the case of a taxable year which is for a period 

of less than twelve (12) months (other than the taxable year in which the survivor of the Donors 

dies), the amount described in Paragraph A.2(a)(ii) of this Article II or Paragraph A2(b) of this 

Article n, as the case may be, shall be such amount multiplied by a fraction th~ numerator of 

which is the number of days in the taxable year of this Trust and the denominator of which is 365 . 

(366 if February 29 is a day included in the numerator). In the case of the taxable year in which 

. the survivor of the Donors·dies, the amount describetl in Paragraph A.2(a)(li) of this Article nor 

Paragraph A.2(b) of this Article n, as the case may be, shall be such amount multiplied by a 

fraction the numerator of which is the number of days in the period beginning on the first day of 

such taxable year and ending on the date of death of the survivor of the Donors and the 

denominator of which is 365 (366 if February 29 is a day included in the numerator). 

Notwithstanding the foregoing, the obligation of the Trustee to pay the Unitrust Amount shall 

tenninate with the regular periodic payment next preceding the date of death of the survivor of 

the Donors 

DUNCAN CRT -3-
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D. Additional Contributions. Any person may contribute property to this Trust, with 

the consent of the Trustee, either during life or at death. For the taxable year of this Trust in 

which any additional contnoution is made, the additional property shall be valued at the time of 

contnbution, and the amount described in Paragraph A.2(a)(ii) of this Article nor Paragraph 

A.2(b) of this Article n, as the case may be, shall be NINE percent (9%) of the sum of the 

following compo~ts: 

1. · · Tbe net fair market value of the Trust assets determined on the first day of 

the taxable year (and thus excluding the value of the additional property, and earned income from, 

and any appreciation on, such property after its contribution)~ and 

· 2. That proportion of the value of the additional property (that was excluded 

under subparagraph 1 immediately above) which the number of days in the period that begins with 

the date of contribution and ends with the earlier of the last day of such taxable year or the date of 

death of the Donor bears to the number of days in the period that begins on the first day of such 

taxable year and ends with the earlier of the last day of such taxable year or the date of death of 

the Donor. 

If an additional contribution is made by Will, the obligation to pay the Unitrust Amount 

payable with respect to the additional contnbution shall commence with the date of death of the 

person under whose Will the additional contn'bution is made. Payment of that portion of the 

Unitrust Amount may be deferred, however, from such date of death to the end of the taxable 

year in which occurs the complete funding of the additional contribution. Within a reasonable 

time following such complete funding of the additional contribution, the Trustee shall pay to the 

Donor, in the case of an underpayment, or receive from the Donor, in the case of an overpayment, 

the difference between: (a) any Unitrust Amount actually paid to the Donor, plus interest on such 

amounts, compounded annually, computed for any period at the rate of interest that the Federal 

Income Tax Regulations (the ''Regulations'') under Section 664 of the Code prescribe for this 

Trust for such computation for such period; and (b) the Unitrust Amount payable, plus interest 

compounded annually, computed for any period at the rate of interest that the Regulations under 

Section 664 of the Code prescribe for this Trust for such computation for such period. Any 

. payments required to be made because of an underpayment shall be paid to the Donor (or the 
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Donor's estate) who received the underpayment. Any repayments required to be made because of 

&, overpayment shall be repaid by the Donor (or the Donor's estate) who received the 

overpayment. 

E. Net Income. The net income of this Trust shall be determined by the Trustee 

pursuant to the terms of this Agreement, Section 643(b) of the Code and the Regulations 

thereunder. ,. 

F. Fair Market Value. The Trustee shall compute the net fair market value of the 

Trust assets considering all assets and liabilities without regard to whether particular items are 

taken into account in determining the net income of this Trust; p~ovided, however, in the event an 

unmarketable asset as descnoed in Regulation Section 1.664-l(a)(7)(ii) is transferred to or held 

by this Trust, and whenever this Trust is required to value such assets, the valuation shall be either 

performed exclusively by an Independent Special Trustee (as defined below) or detennined by a 

current qualified appraisal, as defined in Regulation Section 1.170A-13(c)(3}, from a qualified 

appraiser, as defined in Regulation Section 1.170A-13(c)(S). All determinations ofthe net fair 

market value of the Trust assets shall be in accordance with generally accepted fiduciary 

accounting principles and any United States Treasury requirements governing charitable 

remainder unitrusts. In any conflict, Treasury reqUirements shall prevail over generally accepted 

fiduciary accounting principles and any inconsistent provisions of this Agreement. In the event 

that the net fair market value of the Trust assets is determined incorrectly for any taxable year, the 

Trustee shall pay to the Donor, or the Donor's estate (m the case of an undervaluation), or be 

repaid by the Donor, or the Donor's estate (m the case of an overvaluation), an amount equal to 

the difference between the Unitrust Amount which the Trustee should have paid to the Donor if 

the correct values were used, and the Unitrust Amount which the Trustee actually paid to the 

Donor. Such payments or repayments shall be made within a reasonable period after the final 

determination of the correct value. 

m. 
TERMINATION 

This Trust shall tenninate within a reasonable time after the date of death of the Donor, 

provided, however, that such reasonable time shall not extend beyond the last day of the month in 
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which occurs the ninetieth (90th) day following the date of death of the Donor. Upon 

termination, the Trustee shall distribute all of the then principal and income of this Trust, free of 

trust, other than any amount due to the Donor or the Donor's estate as follows: (1) forty-nine 

percent (49%) to the JAMES M. DUNCAN, JR., LmRARY, in Alexandria, V1rginia; (2) fifty 

percent (50%) to the ST. PAUL OF THE DESERT EPISCOPAL CHURCH of Palm Springs, 

California; and o~ percent (1%) to Gamma Mu Foundation, 8350 Greensboro Road, McLean, 

Virginia 221 02. , 

. Notwithstanding any contrary provision of this Agreement, during the Donor's lifetime, 

the Donor shall retain the right, by acknowledged written instrument, to change the charitable 

remainderman or remaindermen by adding or substituting new organizations and/or omitting 

certain organizations or by altering the share each is to receive. If more than one written 

instrument is so delivered to the Trustee, the written instrument bearing the latest date shall 

control and shall be deemed to revoke all prior written instruments unless the most recent one 

shall provide otherwise. 

The originally designated charitable remainderman and any such additional and/or 

substitute charitable remainderman shall herein be referred to as ''Donee" in the singular, and 

"Donees" in the plural. If any Donee is not an organization described in each of Sections 

170(b)(l)(A), 170(c), 2055(a} and 2522(a) of the Code at the time when any principal or income 

of this Trust is to be distributed to it, the Trustee shall distribute such principal or income in 

proportion to the relative shares of the· Donees which are so described and, if none of the Donees 

is so described, to one or more organizations then so descnoed as the Trustee shall select and in 

such shares as it shall determine. The terms "Donee" and "Donees" as used herein shall include an 

alternate charitable remaindennan (or remaindermen) selected by the Trustee in accordance with 

the immediately preceding sentence. 

IV. 

IHETRUSTEE 

A. Aopointment. JAMES M. DUNCAN, l1I, shall serve as Trustee of this Trust. lfhe 

shall for any reason fail to qualify or cease to act as Trustee, then the Northern Trust Bank of 
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California N.A, shall be appointed as successor Trustee to act in his place and stead. No bond 

or other security shall be required of any person acting as Trustee, whether serving jointly or 

alone. 

B. Special Trustee. 

1. If the Donee shall at' any time act as Trustee, the Donee shall have the right and 

option to appoint an "Independent Special Trustee" (as defined below) whenever: 

· · (a} An unmarketable asset as described in Regulation Section 1.664-

l{a)(7)(ii) is transferred to or held by this Trust, to exclusively detennine the fair market value of 

such asset at the time of contnoution or acquisition and for purposes of the annual detennination 

of the net fair market value of the Trust assets; or 

(b) The Trustee detennines that the acquisition or ownership of an 

"Annuity Contract" (as defined below) or any other investment would cause this Trust to be 

treated as a grantor trust under Sections 671-679 of the Code, to exercise solely any and all of the 

powers delin~ated in Article V herein with respect to any such investment; or 

(c) The Trustee detennines that such appointment is appropriate, to take 

such action as the Trustee shall clearly define. 

2. An "Independent Special Trustee" (and any successor) must be appointed 

pursuant to this Paragraph B and must be an 11lndependent Trustee" as defined in Regulation 

Section 1. 664-1 ( a)(7)(iii). 

3. If any Donee is not a Trustee hereunder, or if one of the Trustees is not an 

Independent Special Trustee, the Trustee(s) must appoint an Independent Special Trustee for the 

situation descnoed in Paragraph B.l(b) of this Article rv and shall have the right and option to 

appoint an Independent Special Trustee for the situations described in Paragraphs B.l{a) and (c) 

of this Article IV. 
. 

4. The Independent Special Trustee shall have no powers, duties, or liabilities 

hereunder, except with respect to matters specifically described in this Paragraph B, and solely 

with respect to such matters, the Independent Special Trustee may exercise the powers, authority 

and discretion accorded to a Trustee pursuant to Article V herein. However, the Independent 

Special Trustee may not function in a manner which would jeopardize the status of this Trust as a 
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charitable remainder trust as defined in Section 664 of the Code, the Regulations thereunder and 

Internal Revenue Service rulings governing the operation thereof. No Trustee (other than an 

Independent Special Trustee) shall have any power, duty or liability hereunder with respect to 

matters descnoed in this Paragraph B. 

S. If an Independent Special Trqstee is appointed hereunder, the Trustee shall 

make such appoin~ment in a separate written instrument that expressly refers to this Paragraph B. 

Any Independent Special Trustee so appointed may resign by giving written notice to the Trustee 

by certified mail to the last known address of the Trustee at least ninety (90) days before such 

resignation shall become effective. 
. . 

C. Resignation. Any Trustee may resign at any time by giving written notice to the 

Donor and to all beneficiaries of this Trust, individual and charitable, by certified mail to the last 

known address of such beneficiaries at least ninety (90) days before such resignation sha:ll become 

effective. 

D. Replacement. The Donor, while living and legally competent, shall have the right, 

upon ninety (9.0) days written notice to the Trustee or Independent Special Trustee (herein 

referred to in the singular as "Fiduciary" and in the plural as "Fiduciaries") to replace or discharge 

an acting Fiduciary, and to designate a successor Fiduciary or successor Co-Fiduciaries. Upon 

the legal disability of the Donor, this right may be exercised by any person entitled to receive the 

Unitrust Amount on behalf of the Donor pursuant to Paragraph A.S of Article ll hereof. 

E. Liabilitv of Successor. A successor Fiduciary shall not be responsible to any 

beneficiary of this Trust or to this Trust for any act or omission of a former·Fiduciary, and shall 

not be required to audit or investigate the acts or administration of any former Fiduciary. In 

addition, ·unless requested in writing by a beneficiary of this Trust and indemnified adequately(in 

such Fiduciary's discretion therefor), no successor Fiduciary shall have any duty to take action to 

seek redress for breach of trust by a former Fiduciary. 

F. Compensation. A Fiduciary other than any Donee shall be entitled to reasonable 

compensation for any and all services rendered as Fiduciary. 

G. Liability for Retaining Propertv. The Fiduciary shall not be liable for any loss or 

depreciation in value sustained by this Trust as a result of the Fiduciary accepting or retaining any 
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' . 
property upon which hazardous materials or substances are discovered, unless the Fiduciary 

contn'buted to the loss or depreciation in value through willful default, willful misconduct or gross 

negligence. 

H. Indemnification. The Donor shall indemnify the Fiduciary against any claims 

(except for claims due to the Fiduciary's willful default, willful misconduct or gross negligence) 

filed against the F~duciary (i) as an "owner" or "operator" under the federal Comprehensive 

Environmental Response, Compensation and Liability Act of 1980 (as from time to time 

amended) or any regulation thereunder and (ii) under any other federal, state or local 

environmental law, rule, regulation or order relating to the property contn'buted to this Trust by 

the Donor. 

I. Jurisdiction. This Trust shall not be administered under the jurisdiction of any . 
court. Should a question or issue be submitted to a court of competent jurisdiction at any time or 

from time to time, such court shall acquire jurisdiction of only the question or issue submitted to 

it, and the jurisdiction of such court shall tenninate upon the conclusion or settlement of such 

question or is5ue. 

v. 
POWERS OF THE TRUSTEE 

All powers, authority and discretion exercisable by the Trustee under this Trust or by law 

shall be binding and conclusive on all interested parties; shall be exercisable by the Trustee in its 

sole and absolute discretion; shall be construed in the broadest possible mazmer, and shall be 

exercisable without prior or subsequent application to any court under the jurisdiction of which 

this Trust may be administered. Not in derogation of or in limitation upon the powers, authority 

and discretion conferred by law upon a trustee, the Trustee is vested with the following powers, 

authority and discretion: 

A To alter, repair, improve, erect buildings upoO: demolish, manage, partition, 

mortgage, lease for any period, including a period in excess of any fixed by statute or extending 

beyond the duration of this Trust, exchange, grant options to lease or to buy, and sell or dispose 

of, at public or private sale, and upon such conditions and such terms as to cash and credit as it 

deems advisable, any of the Trust assets; 
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B. To compromise, settle, subordinate, arbitrate, extend, renew, modify, or release, in 

whole or in part, any claim held by it or held against any of the Trust assets hereunder; 

C. To continue to hold the property transferred to it hereunder in the fonn in which it 

shall be when transferred or as the fonn thereof may be changed pursuant to the other provisions 

of this Agreement, without regard to the limitations imposed by law upon the investment of trust 

funds; .•. 

D. To borrow money and to encumber or hypothecate Trust assets whether by 

mortgage, deed of trust, pledge or otherwise; 

E. . To commence or defend litigation with respect to the Trust assets, at the expense 

of the "Trust assets; 

F. To employ any person, finn, corporation, b~ or trust company for advice with 

respect to investment policy or any other matter; but the Trustee may follow or refrain from 

following any recommendation so obtained and such recommendations shall not in any way limit 

the discretio~ power and authority conferred upon the Trustee hereunder with respect to 

investments or other matters; 

G. To retain accountants, attorneys, brokers, investment advisers, investment 

counselors and other agents, and may pay reasonable compensation for their services; 

H. To enter into any and all agreements with the Internal Revenue Service or any 

other governmental body and to execute, from time to time, any declarations of policy or 

disclaimers restricting the powers, authority and discretion granted to the Trustee; 

I. To invest and to reinvest the Trust assets in every kind of property, real, personal 

or mixed, and every kind of investment, specifically including, but not limited to, corporate and 

government obligations of every kind, stocks (preferred or common), partnerships (general or 

limited), limited liability companies, options, shares or interests in common trust funds, life 

insurance contracts and annuity contracts, regardless of any laws or rules oflaw governing the 

investment of trust funds; to lawfully disregard any laws or rule of law that, in the absence of 

contrary trust provisions, would limit the amount any trustee can invest in or pay for any life 

insurance contract and annuity contract; with respect to unproductive property (i.e., property 

DUNCAN CRT -10-

-259-



1 • 

which is not producing fiduciary income currently for distribution to the income beneficiary or 

beneficiaries), th~ Fiduciary is hereby authorized to continue to hold or to acquire such property, 

especially when such unproductive property is appreciating or may appreciate in value; and 

carrying charges for such property shall be paid first out of income and then out of principal; and 

upon the sale of such property, the Fiduciary shall allocate fiduciary income and principal as set 

forth in Paragrap~-L ofthis.Article V; and nothing in this Agreement shall be construed to restrict 

the Fiduciary from investing the Trust assets in a marmer which could result in the annual 

realization of a reasonable amount of income or gain from the sale or disposition ofTrust assets; 

J. With respect to any investment held by the Trustee, to participate in and consent to 

any corporate or financial reorganization, dissoiution, liquidation, merger, consolidation, sale or 

lease, or in and to any other change in its financial structure; and to become a depositor with any . 
protective, reorganization, or similar conunittee, and to make any necessary payments incident to 

the foregoing; to organize or participate in the organization of corporations or other business 

entities, and ~o transfer to them any part or all of the Trust assets in exchange for an investment 

therein; to exercise or to sell any conversion, subscription, or similar rights; and in general to 

exercise in respect to any investment the unrestricted rights of a personal owner, including voting 

in person and granting proxies, discretionary, general, or otherwise; 

K. In any case in which the Trustee makes any payments or other distribution ofT rust 

assets, to make such payment or distnoution in money or in kind, including undivided interests in 

any property, or partly in money and partly in kind; and in the case of any distribution in kind to 

any Donee, the adjusted basis of the Trust property distributed shall be fairly representative of the 

adjusted bases of all Trust properties available for distnoution on the date of distribution; 

L. To apportion and allocate Trust receipts and expenses between income and 

principal accounts (provided that no pre-gift appreciation shall be allocable to fiduciary income); 

and to treat as fiduciary income the increase in value of an obiigation for the payment of money, 

payable at a future time in accordance with a fixed, variable or discretionary schedule of appre­

ciation in excess of the fair market value on the date of contribution or the price at which it was 

issued, or the increase in value of an interest in a partnership or other investment in excess of the 

fair market value on the date of contribution or the price paid, as the case may be, including but 
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not limited to a bond, a zero coupon bond, an aMuity contract before annuitizatio11y a life 

insurance contract before the death of the insured and/or an interest in a common trust fund as 

defined under Section 584 of the Code; and such increase in value of an obligation for the 

payment of money or the increase in value of an interest in a partnership or other investment shall 

be available for distnoution only when' the Trustee receives cash on account of the obligation, 

partnership intere~ or other investment; 

M. To retain ·the services of an independent appraiser to assist in valuing assets of this 

Trust and to reasonably compensate such appraiser for such services; 

N. If required by the Code, the Regulations or any Internal Revenue Service rulings 

thereunder to maintain the status of the Trust as a charitable remainder unitrust, to set aside a 

reserve or allowance from Trust income for the depreciation or depletion of any property 

transferred to or invested in by the Trust; otherwise, the Trustee shall have discretion whether or 

not to set asid~ such a reserve; 

0. . With respect to any environmental hazards on Trust property; 

1. To take all appropriate actions to prevent, identifY or respond to actual or 

threatened violations of any environmental law, rule or regulation, including compliance with any 

federal, state or local agency or court order directing an assessment, abatement or cleanup of any 

environmental hazard; 

2. To disclaim, in whole or in part, any interests in property for any reason, 

including but not limited to, a concern that such property could cause potential liability under any 

federal, state, or local environmental law, rule or regulation; and/or 

3. To set aside any interests in property, which could cause potential liability 

under any federal, state, or local environmental law, rule or regulation as a sep~ate trust to be 

held and administered upon the same terms as those governing the remaining Trust assets; 

P. To designate as custodian of any Trust property any business entity authorized and 

engaged in the business ofbrokers or dealers in securities; 

Q. To the extent pennitted by law, to register any of such property in its name as 

Trustee or in the names of nominees, or to take and keep the same unregistered or in bearer fonn, 

or in such condition as to pass by delivery; and/or 
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R. Except as otherwise provided in Paragraph B of Article IV, whenever the Trust 

acquires by gift or purchase an annuity contract of any type ("Annuity Contract11
), to exercise with 

respect to such Annuity Contract any rights, duties and discretion as owner thereof, including but 

no~ limited to the right, duty or discretion to: 

1. Partially or totally surrendering the Annuity Contract at any time(s) or from 

time to time; 

2. : · Making partial withdrawals from the Annuity Contract giving due regard to 

any withdrawal or partial surrender penalties that may be imposed and to the best interest of all 

Trust beneficiaries; 

. 3. · Electing any annuity option(s) therein granted; provided, however, that the 

option so .elected guarantees the payment to the Trust by or upon the death of the annuitant of an 

amount at least equal to the surrender value of the Annuity Contract( s) as of the day before the 

day the annuity payments commence; 

4. Designating the day the annuity payments commence; and/or; 

5. Seeing to the allocation of any payments of any type received from the 

Annuity Contract between principal and income as is required by this Trust and the Principal and 

Income Laws under the State or Commonwealth which governs this Trust pursuant to Article VI 

hereof. 

S. To pay premiums on a Trust-owned policy oflife insurance; provided, however, 

any such premium payment shall be charged solely to the Trust's principal account and, 

notwithstanding any statute, rule or convention to the contrary~ no part of any such premiums 

shall be paid with Trust income (as income is defined for purposes of Section 677(a)(3) of the 

Code only). 

Anything in this Agreement to the contrary notwithstinding, it is the intention of the 

Donor to create a qualifying charitable remainder unitrust under Section 664 of the Code; 

therefore, no powers, authority or disc_retion either otherwise granted by this Agreement or by 

applicable state law that exceed or are inconsistent with those allowed under Section 664 of the 

Code and the Regulations thereunder are to be possessed or exercised by the Trustee. 
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Vl. 

APPLICABLE LAW 

The validity of this Trust shall be controlled by the laws of the State of California. The 

construction and administration of this Trust shall be controlled by the laws of the State of 

California, or if the Trustee designates in writing to the contrary, by the laws ofthe 

Commonwealth or State in which this Trust is administered. However, in any conflict with 

Section 664 of the Code, the Regulations thereunder or any other existing or hereafter 

promulgated legislative or Treasury requirements for the qualification of this Trust and for the 

Donor's obtaining the full benefit of any income, gift and estate tax charitable deductions to which 

the Donor (~d the Donor's estat~) may be entitled, Section 664 of the Code. the Regulations 

thereunder and the legislative and Treasury requirements shall govern. 

VII. 

IRREVOCABILITY AND AMENDMENT 

This !rust shall be irrevocable. However, the Trustee shall have the power, acting alone, 

to amend this Agreement in any manner required for the sole purpose of ensuring that this Trust 

qualifies and continues to qualify as a charitable remainder unitrust within the meaning of Section 

664 of the Code and the Regulations thereunder.· 

VIII. 

PROFDBITED ACTS 

Notwithstanding any other provision of this Agreement, no Fiduciary shall (except for the . . 

payment of the Unitrust Amount) engage in any act of self-dealing (as defined in Section 4941(d) 

of the Code), retain any excess business holdings (as defined in Section 4943(c} of the Code) 

which would subject this Trust to tax under Section 4943 of the Code, make any investments 

which would subject this Trust to tax under Section 4944 of the Code, or make any taxable 

expenditure (as defined in Section 4945(d) of the Code). If Section 4942 of the Code is deemed 

applicable to this Trust by reason of Section 50S( e) of the Code or otherwise, then the Trustee 

shall make distributions at such times ~d in such manner as not to subject this Trust to tax under 

Section 4942 of the Code. 

DUNCAN CRT - 14-

-263-



I ' 

IX. 

INTENTION TO CREATE UNITRUST 

It is the Donors' intention to obtain the full benefit of any income, gift and estate tax 

charitable conmbution deductions to which they (and their estates) may be entitled to under the 

Code and for this Trust to qualify as a charitable remainder unitrust within the meaning of 

Regulation Sectiop 1.664-3(a)(I)(i)(c), and Code Section 664(d)(2) and (3) and Code Section 

664(d)(2), as the case may be. 

X. 

DEA1HTAXES 

No '(ederal estate taxes, state death taxes or any other estate, death, inheritance or welfare 

transfer taxes ("death taxes") with respect to this Trust shall be allocated to or be recoverable 

from this Trust. The Donor agrees to provide in hislh~r Wi~ or any other appropriate estate 

planning documents, that any death.taxes arising from the creation of this Trust, or the interest of 

the Donor th~ein, shall be payable from the estate of the Donor, excluding the assets of this 

Trust. The Donor hereby imposes an affirmative obligation on his/her estate to pay all of such 

death taxes (if any) from sources other than this Trust and agrees that this obligation may be 

enforced by the Trustee or any Donee, acting alone or together. 

XI. 

:MISCELLANEOUS 

A. Spendthrift. The Donor shall not have any power to sell, transfer, assign, pledge, 

mortgage, or alienate all or any part of the Donor's beneficial interest in the principal or income of 

this Trust in any manner whatsoever. The interest of the Donor shall not be subject to the claims 

of the Donor's creditors or to attachment, execution, bankruptcy proceedings or any other legal 

process. 

B. Internal Revenue Code. Throughout this Agreement, the word 11Code" shall mean 

the Internal Revenue Code of 1986, as amended from time to time, and references to a Section of 

the Code shall includ~ any successor provisions to the Section referred to and to any 

corresponding provisions of any subsequent federal tax laws. 
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. IN WITNESS WHEREOF, the parties hereto have executed this Trust Agreement on~~ 

___!:1., 1999, at cf'~ ~4 , ~-<...:.... 'f,. :L (I~ 

DONOR: 

is:·-~/- l-.~~ 
J S M. DUNC.oi\.N, m · 

' 

TRUSTEE: 

~<m-L-; 
J~UNCAN,m . -
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.. , 

State of California ) 
County of~ River$iase 

Aug · 
0~ ~ 1999, before me, Donna Kassler a notary public, 

personally appeared JAMES M. DUNCAN, III, personally known to me {or proved to me on the 
basis of satisfactory evidence) to be the person(s) whose name(s) is/are subscn"bed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized 
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or entity upon 
behalf of which the ~~rson(s) acted, executed the instrument. 

WITNESS my mnd and official seal. 

· . (Seal) 

J~·· DONNA. KASSlER····( 
- , Comm. I 1186055 '" 
(I) • NOTARY PUBUC·CAllfORHIA \II 

" Riverside County : 1 , , , , !ely Cou. b~ites June 6.1001 t 
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EXHIBIT A 

THE DUNCAN 
CHARITABLE REMAINDER UNITRUST 

1. All that certain parcel ofland situate in the City of Alexandria, State ofV~rgini~ 
generally descnoeCl as follows: 

1999. 

: . 

BEGINNrnG at ihe northwest comer ofHemy and Cameron Street; thence in a 
westerly direction along the northerly line of Cameron Street 246 feet 10 inches to 
the northeast comer of Cameron and Fayette Streets; thence from said front back 
between parallel lines 176 feet 7 inches, the easterly line of said lot being the 
westerly tine ofHenry Street and the westerly line of said lot being the easterly line 
of.Fayette Street containing 43,587 square feet, LESS AND EXCEPT a portion of 
said parcel of land at the comer ofNorth Henry Street and Cameron Street leased 
to the American Oil Company with a frontage of 110 feet on Cameron Street and 
125 feet on North Henry Street; it being understood that there is a plat prepared by 
Holland Surveyors, Alexandria, Vrrginia, dated February 12, 1959, more 
parti~arly descnoing this property. 

~ 
Receipt ofthe above descnoed asset is hereby acknowledged this fl ..Peay of~,~ 

TRUSTEE: 

r~M'D~'?JN.~ e~'77 
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NORTHERN TRUST BANK OF CALIFORNIA N.A. by and through the undersigned 
authorized officer, hereby declines td accept its appointment as successor Trustee of THE 
J.M. DUNCAN.m CHARITABLE RElviAINDER UNITRUST created under that certain 
Trust Agreement dated August 4, 1999, wherein James M. Duncan, ill, was the Donor 
and initial Trustee. 

Signed this 21st y of April, 2000, in Indian Wells, California. 
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PREPA.UD HITHQtrr BENEFIT QE A xxn.R ·BEEQRT 

·pp;m QF crnmmnrrtON 

THIS DEED ia made this-~ day of August, 1999, by and 

betwee~S M. ~CAN, III· ("Grantor•) 1 anc!/.rAMEs H. DuNCAN; 

III, TRUSTEE FOR THE I· M. DUNCAN, III CHARI'rABLE REMAINDER. 

UNITRUST (•Grantee•), 

WI T.N ESE T H 

That for and in consideration of 'the premisea and the sum 

of TEN DOLI..ARS ($10,00), cash in hand paid, the receipt and 

sufficiency of which is hereby acknowledged, the Grantor does 

hereby contribute, grant, bargain, sell, and convey unto the 

Gran~ee, all of· Grantor's right; title·and. interest in·all of 

that certain lot or parcel of land situate, lying, and. being 

in the City of Alexandria, Virginia, and more particularly 

described. on Exbib~t A. attached. hereto and. incorporated herein 
.. 

by reference, together with all of Grantor's right, title and 

interest to any improvements or appurtenancea thereto 

(collectively, the •Real Estate•), 

This document waa prepared bya 
Benjamin F. Tompkins 
HAZEL & 'rHOMAS, P. C • 

3110 Fairview Park Drive, Suite 1400 
Falla Church, Virginia 22042 
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Ja•nes M·. Duncan, III, Trustee, or his successors shall 

have full power and authority to protect and conserve the Real 

Estate; to sell, contract to =ell, and grant options to· 
i 

purchase the Real Estate and any right, title, or interest 

therein on any t~rms; to exchange the Real Estate or any part 

'thereof for any other real or personal property upon any 

terms; to convey the Real Estate by deed or other conveyance 

to.any grantee with or without consideration (including the 

grant ~f easements and dedications of rights•of·wayl; to 

mortgage, pledse, or otherwise encumber the Real Estate or any 

part thereof: to lease, contract to lease, grant options to 

lease and renew, extend, amend, and otherwise modify ieases on 

the Real Estate or any part thereof from time to time, for any 

period of time, for any rental and upon any other terms and 

conditions: to release, convey, or assign any other right, 

title, or interest whatsoever in the Real Estate or any part 

thereof; and no pa=ty dealing with the Trustee in relation to 

the Real Estate in any manner whatsoever, and (without 

limiting the foregoing) no party to whom the Real Estate or 

any part thereof or any interest therein shall be conveyed, 

contracted to be sold, leased, or mortgaged by the Trustee, 

2 
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shall be ~bligated to see co the anpiication of any purc~se . 
maney, rene, or maney borrowed or othe~ise advanced on the 

Real Estate or.t~ inquire in~o the authority. necessity. or 

expediency of any act uf the Trustee. 

The above-~escribed property is conveyed subject co all 

reco:ded leases. easements. conditions. restrictions~ 

mortgages, deeds of trust and agreements that lawfully applr 

to said property or any portion thereof. 

TO HAVE AND TO HOLD the aforesaid property. together with 

all rights, privileges, and advantages thereunto belonging or 

appertaining to the Grantee. ita successors and assigns. 

forever. 
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IN WITNESS WHEREOF, JAMES M, DUNCAN, III baa executed 

chis Deed as of the date first set forth above. 

. ES M. DUNCAN, III 

~MMONWEAL'Jll PU:RGINIA, 
COUNTY OF lMt~ , to wit: 

4 
,, 
:; 

-272-



l 

a. •• ------~-~-.--:--···- ;:.:.--7"·~~--....;.i -.I 
. ) . ; . 

. . BI:I713PGI826 .·. i I 
. . i 

mrsrr a 

1. All that ce=t:ain pa:cei of land sicuat:e ill the City 
of Alexandria, State of VJ.:r:ginia, generally described as 
follows1 

BEGINNING at the northwest co:ne: oe Henry and 
Cameron Street:; thence in a westerly dire!=t:ion along 
the nor:herly line o( cameron Str~ec 246 feet 10 
inches to the northeast co:ne: of Cameron· and 
Fayette Streets; thence from said front back between 
parallel l~nes 176 feet 7 inches, the eaate~ly line 
of said lot being the westerly line of Henry Street 
and the westerly line of said lot being the easterly 
line of Fayette Street COlltaining~3,SB7 square 
feet, LESS AND EXCEPT a PC?J:\:ion of sa1d parcel of 
land at the co:per of NOX"th Henry Street arid Cameron 
Street leased to the American Oil Company with a 
frontage of 110 feet on Cameron Street and 12S.feet 
on North Henry Street1 it being .understood chat 
there is a plat prepared by Holland Surveyors, 
Alexandria, Virginia, dated February 12, 1959, more 
particularly describing this property, such plat 
being recorded with that certain Deed of Lease . 
reccrded in Deed Book 497, at page 89, among·the 
land records of the City of Alexandria, Virginia. 

:NSTRtli1ENT 199691BSSO 
RECORDED IN·lHE a.ERK'S OFFIC£ CF 

~RIA OH 
. AUG\JST S1 19!9 AT~:~ 

~ SEIIOHIAIU CLERK <DC> 
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EXHIBIT 

PORCBASE CONTRAC~ 

THI~f~SE CONTAAC'l' (the "Agreement"}, dated as of the ~~ 
day of ~ , 1999 (the "Effective Date"), between J. M. 
DUNCAN, III IRREVOCABLE CHARITABLE TRUST ("Seller''} and NATIONWIDE 
CK LLC ("Purchaser") 'recites and provides as follows: 

' RECITALS 

R-1. Seller is the fee simple owner of parcels of real estate 
containing approximately l. 0 acre of land (the ~'Land'') and more 
particularly described in the attached Exhibit A, together with all 
improvements thereon and appurtenances thereto owned by Seller, and 
all tangible and intangible personal property owned by Seller and 
used in the rental, operation, and maintenance thereon, including 
but not limited to any assignable licenses or permits in Seller's 
possession, known as 1115 Cameron Street (the ''Hopkins Furniture 
Property"} and 200 N. Henry ~treet (the "Tune & Lube Propert~') ·in 
the City of Alexandria, vrrginia and referred to·as approximately 
43,587 square feet of land identified on Tax Identification Maps as 
064.0~-04-21-2 and 064.03-04-21-0 excluding such'of the foregoing 
which is in fact owned by the tenants therein (collectively all of 
the foregoing shall be referred to as the "Property''). 

R-2. Purchaser desires to purchase and Selle~ desires to sell 
the Property on the· terms and conditions hereinafter set forth. 

AGREEMENT 

NOW .THEREFORE, for and in consideration of the Recitals, the 
mutual covenants and agreements contained herein, and for other 
good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, Seller agrees to convey the Property 
and Purchaser agrees to acquire the Property upon the following 
terms and conditions: 

ARTICLE I 
PURCHASE AND SALE;. PURCHASE PRICE; DEPOSIT 

1.1 Purchase and Sale; Purchase Price. Subject to th6 terms 
hereof, Seller agrees to sell and Purchaser agrees to acquire the 
Property for the sum of TWO MILLION TWO HUNDRED THOOSAND AND NO 
HUNDREDTHS DOLLARS ($2,200,000.00) .(the ''Purchase Price"), which 
shall be payable in cash by wire transfer in immediately available 
funds at "Settlement" {as hereinafter defined). The purchase price 
io.r the Hopkins Furniture Property alone shall be ~ l, 100, 000; 
provided however, that if the Hopkins Furni~ure ~roperty is 
purchased withou~ also purchasing the Tune & Lube Property, the 
purchase price for the Hopkins Furniture shall be Sl,SOO,OOO. The 
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l?urchase Price for. the Tune & Lube Property shal-l be Sl, 100,000 · 
If Purchaser elects to purchase only one of the .two parcels, 
Purchaser shall pay all costs associated with subdivision of the 
Property except for such contributions as may be required from 
tenants. 

.. . . 
l. 2 Oeoosi t. ~ii thin five ( 5) business days of the full 

execution of this Agreement, Purchaser shall deposit TWENTY FIVE 
THOUSAND DOLLARS {$25,000.00), ·as a qood faith deposit (which shall 
be kept in an interest bearing escrow account) (the "Depo.sit") with 
Gerald --F, .,.Sha....E-m'an l.LC . ("Escrow Agent") which . shall either be 
applied by Purchaser toward the payment of the l?~rchas~ Price, ~r 
returned to Purchaser if Purchaser elects to terrn~nate th~s 
Agreement pursuant to any rig\lt granted by this p.;qreeme~t, or paid 
to Seller in the event of failure by Purchaser, beyond any 
applicable notice and cu.re periods set forth in this Agreement, to 
comply with any of the Purchaser's obligations ,.pursuant .. to ·this 
Agreement. The Deposit shall be increased to $100,000.00 upon the 
expiration of the Study Period defj_ned below, provided however, 
that up to 50% of the Deposit may be used by Purchaser for expenses 
incurred in the pursuit of the ·S·pecial Use Permi.t and/or rezoning 
of the Property co·ntemplatec!- herein and provided further that if 
only the Hopkins Furnituie Property i~ purchased then the deposit 
shall only be increased to· $50,000 instead of $100,000. 
Notwithstanding the foregoing sentence, in the event the Purchaser 
elects to purchase only one tax parcel of th.e Property, then 
Purchaser shall not be entitled to draw on the increased Deposit 
for expenses. ·Beginning six months from the Effective D-ate, $1, SQO \ 
per month of the Deposit shall be released to the;:Seller until such 
time as this Agreement is either terminated or. settlement shall 
occur hereunder. · 

ARTICLE II 
DUE ortiGENCE PERIOD; PERMITS 

2 .l Initial Opt'ion Period. E"or a. period of one hundred 
twenty (120) days from the Effective Date (the ''Initial Option 
Period"} 1 Purchas·er shall ·attempt to negotiate terminations of 
existing leases C'Lease Terminations") with the tenants of the 
Property, which terminations sh~ll. be subje~t to Settlement 
hereunder. If 1 during the Initial Option Period, Purchaser is 
unable to obtain Lease Terminations on· terms and conditions 
acceptable to Purchaser in Pu.reha·ser' s sole discretion, then 
Purchaser shall have the right to terminate this Ag~eement by 
giving Seller written notice of termination :on or before the 
expiration of the Initial Option Period; in which event the Deposit 
shal~ promptly be returned to the Purchaser and neither party shall 
have any further liability t9 the other under this Agreement (other 
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than with respect to the indernnities.contained in Sections 2.3 and 
2.4 of this Agreement). Any lease termination agreements with the 
tenants shall expressly provide that they are contingent upon 
Purchaser's acquisition of the Prope'rty and copies of any such 
lease termination agreements shall be provided to Seller prior to 
their execution by ~urchaser and fully executed copies of such 
lease termination agreements shall be provided to Seller 
immediately upon their execution. 

2.2. Studv 'Eieriod. During the Initial Option Period, and for 
a period of ninety (90) days after the expiration of the Initial 
Option Period (the .... Study Period"), Purchaser shall have complete 
access to the Property for the purpose of conducting such soil 
borings, soil analyses, enqineering tests and studies, 
environmental tests and studies, economic and/or topographic tests, 
studies, investigations and analyses as Purchaser may deem 

. necessary in order to determine whether the property is .suitable 
for Purchaser's intended use thereof. In the evene that Purchaser 
determines, in its sol."e discretion, that the Property is not 
suitable for iurchaser's intended use, then Purchaser may terminate 
this Agreement by delivering_written notice thereof to Seller on or 
before the expiration of the Study Period, in· which event the 
Deposit shall promptly be returned to the Purchaser and neither 
party shall have any further liability to the other under this 
Agreement both in law and in equity (other than with respect to the 
indemnities contained in Seceions 2.3 and 2.4 of this Agreement). 
In the event that this Agreement is terminated fo·r any reason prior 
to Settlement, Purchaser shall assign to Seller complete copies of 
any engineering, environmental, soils, surveys, site plans or other 
4ocuments in Seller's possession or control with respect to the 
Property and the lease termination agreements. 

2. 3 Access and Insoection. Subject to the rights of tenants, 
Seller hereby grants to Purchaser and its agents a license to enter 
upon the Property for the purpose of inspecting and testing the 
conditions or status of the ~roperty, undertaking such tests and 
inspections · as Purchaser desires. All of Purchaser's agents 
enterlng the Property sh~ll be licensed, b6nded or insured. 
Purchaser hereby agrees to px:omptly rep.air any damage to the 
~roperty caused by such inspections and testing and to indemnify 
and hold Seller harmless against any injury, loss or damage to the 
~roperty or for any personal injury to any persons as a result of 
such inspections and testing. The foregoing indemnity shall not 
include, however, any cost, expense, claim or liability arising out 
of or in any way related to contaminated soil,. asbestos or other 
environmental hazards or other pre-existing :hazards or unsafe 
cond~tions discovered by Pur~hase~'s inspections. 
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2. 4 Seller Provided Information. Seller shall deliver to 
Purchaser within fourteen .(14) days after the Effeccive Date a copy 
of Seller's survey and title documents, copies of all leases, 
deeds · easements, restrictions, service contracts, any 
envir~l"'.mental reports or engineering reports in Seller 1 s 
possession, and any subordination, non-distu~bance and attornment 
agreements. 

2. 5. Permit:s Purchaser intends to file and process for 
approval with the-City of Alexandria a Special=Use Permit (the 
"Special Use Permit") application to permit the development of the 
Property in a mix of commercial/office/retail and.residential unit 
types, including residential condominium units for the Property. 
Purchaser also intends to file and process for issuance by the City 
of Alexandria appropriate building permits (the "Building Permits"} 
necessary to construct the cornmercial/~ffice/reta.il and residential 
improvements contemplated for the Property. Purchaser, at its sole 
cost and expense, agrees to prepare, submit ·and process for 
approval by all appropriate City of Alexandria governmental 
authorities the necessary applications to obtain the Special Use 
Permit and the Building Permits., Prior to the submission of the 
Special Use Permit application, .Purchaser shall provide to Seller 
a copy of the same for its reasonable review and approval. If 
Seller does not object in writing to Purchaser's submission within 
~en days of such submission·being provided to Seller, then Seller 
shall be conclusively deemed to have approved 'such submission. 
Purchaser agrees to diligently and continuously pursue obtaining 
approval of the Special Use Permit and shall provide Seller with 
monthly written reports with respect to the same.· Seller agrees to 
reasonably cooperate with Purchase:t in order for Purchaser to 
obtain expeditious final approval of the Special Use Permit and 
issuance of the Building Permits including promptly executing such 
documents and applications as Purchaser may reasonably request. 
Seller shall not be required to consent to any development 
7onditions that would requi~e that Seller ded~cate any property, 
1.ncur any out-of-pocket expenses or prohibit _the · use of the 
Property for its present uses if Purchaser does not acquire the 
Property. If Purchaser is unable to obtain the Special Use Permit 
and the Building Permits, then Purchaser may elect to terminate 
this Agreement and shall be entitled to prompt repayment of its 
Deposit and neither party shall .have any further liability to the 
other under this Agreement (other than with respect to the 
indemnities contained in Sections 2.3 and 2.4 of this Agreement). 
Additionally, ~~ Purchaser reasonably determines ·that further 
efforts to obtain the Special Use Permit and the Building Permits 
are no~ economically feasible, Purchaser may terminate this 
Aqreement by delivering written notica thereof to Seller, in which 
event the Deposit shall promptly be returned to ~he Purchaser and 
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neither party shall have any further liaoility to the other under 
this Agreement (other than with respect to the indemnities 
contained in Sections 2.3 and 2.4 of this Agreement). 

ARTICLE III 
SELLER'S REPRESENTATIONS, WARRANTIES AND COVENANTS 

Seller hereby makes th~ foll~wing representations, warranties 
and covenants with respect to Seller and the Property, which Seller 
shall reaffirm at Settlement and which shall survive Settlement: 

3.1 Organization ·and Power. Seller has all ~equisite powers, 
authorizations, con·sents and approvals to enter into and "to perform 
his obligations hereunder and under any document or instrument 
required to be execut.ed and deli.vered on behalf of the Seller 
hereun<;ier. 

3". 2 Authorization and · Execut.ion. This A9reement has oeen 
duly authorized by Sellex, has been duly executed and delivered by 
Seller, constitutes the valid and binding ag:eement of Seller and 
is enforceable in accordanc~~it~ its terms. 

3. 3 Noncontravention. The execution and delivery· of and 
perfoJ::mance by Seller of his oblig.ations hereunder, do not and will 
not contravene, or constitute a default under, any provisions of 
applicable law or regulation, · or any agreement, judgment, 
injunction, order, decree or other instrument binding.upon Seller, 
or result in the creation of any lien or other encumbrance on any 
asset of Seller. Seller has received no written notice of any 
default or breach by Seller under· any of ~he covenants, condi~ions, 
restrictions, or easements affecting the Property. 

3. 4 Litiaation. There is no action, suit or proceeding, 
pending or known to be threatened against or af~ecting Seller or 
the Property which in any manner raises any question affecting the 
validity or enforceability of this Agreement, _including any 
condemnation proceedings except· for that certain environmental 
issue re.qa;ding the Property being monitored by the Virginia 
Department of Environmental Quality PC#92-2268. Except as 
disclosed in the foregoing sentence, Seller has ~eceived no notice 
of any violations· of any federal, state or local governmental 
regulation 9r law affecting the Property . 

. 3. 5 Brokerac:re Commission. Seller has not eng~ged the 
services of any real estate agent, broker, finder or any other 
person or entity for any brokerage or finder' 5 fee,_ commission or 
other amount with re5pect to. the. eransactions described herein or 
any lease transactions en~ered into by Seller at;~he Proper~y prior 
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to Settlement. Seller shall indemnify and hold Purchaser harmless 
from and against any and all loss, liability, and expense, 
including reasonable attorneys' fees and costs, suffered by 
Purchaser due to a breach of the fo~egoing representation, covenant 
and warranty. 

3. 6 Service Agreements .. Seller represents t}:lat Seller has no 
Service Contracts. · 

3.7 Contract Period. Prior to Settlement, Seller covenants 
and aqrees: 

(i) ~ot to create any new liens, contracts or 
encumbrances against the Property which will not be 
released at or prior to Settlement; 

(ii) to· comply with all of the landlord's duties ~nd 
obligations as set forth in the tenant leases in all. 
material respects ~the "Leases"), and to comply with 
Seller's obligations under the Service Contrac~s; 

(iii} to operate, repair, and maintain the Property 
in the same manner as . prior to the date of this 
Agreement, including without limitation to maintain the 
current insurance on the Property; 

(iv) after the Effective Date, Seller shall not, without 
the .Purchaser's prior written consent, am~nd, modify, 
renew or extend any Lease in any respect unless required 
by law, or enter into ariy new leases or approve a~y 
a5siqnment of leases or subletting of leased space, or· 
terminate any Lease. Prior to the expira'tion of the 
Study Period, Seller shall deliver to Purchaser copies of 
any amendment, modification, renewal, . expansion, 
termination, ·assi9nment or sublease. of any Lease, or of 
any new leases executed after.-.1;~e date hereof; and 

(v) to knowingly not violate any law affecting the 
Property, and to promptly notify Purchaser of any notice, 
filing, litigation, arbitration, or administrative 
hearing affecting the Property, which is instituted after 
the Effective Date.· In the event of any violation of any 
law affecting the Property prior to Settlement which 
decreases the value of the Property by an amount greater 
than Fifty Thousand Dollars ($50,000.00}, then Purchaser 
shall have the right to terminate this Agreement in 
accordance wieh Section 7 .l hereof. If t.he ~roperty 
value is diminished by le~s than $50,000.00, then Seller 
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~hall have the option to remedy the violation. If Seller 
elects not to ~emedy-the violation, Purchaser may either 
waive this provision or terminate this Agreement. 

3.8 Structures and Improvements. Seller has no knowledge 
that the structures and improvements upon the Property have not 
been constructed and installed in full compliance with all 
applicable laws, statutes, ordinances, codes, covenants, 
c-onditions, regulations, ·and restrictions of any kind or nature 
affecting the land or improvements constituting the Property. 

3.9 (intentionally omitted] 

3.10 Ownership. Seller owns fee simple title to the 
Property, free and clear of all mechanic's liens, .certified liens, 
mortgages, encumbrances, obligations, reservations, lawsuits, 
judgments, 9r any other encumbrances, claims or liens of i;ny sort 
whatsoever except only for those items disclosed in this Agreement. 
Notwithstanding the foregoing, $eller hereby discloses that the 
tenant of the Tune & Lube Property has a right of first refusal to 
purchase the Property, the Seller's ownership is subject to matters 
of title and the environmental issue, and Seller does not own 
certain other tenant improvements on the Property. 

3.11 Rent Boll. The Rent Roll attached hereto as Exh~bit B 
accurately and correctly sets forth for each. tenant with an 
interest in the Property their respective name, street or unit 
number, monthly rental, percentage rental, amount of deposit or 
security, tax escalation provisions, amount of common area 
maintenance, term of lease and·options (if any) with respect to ~he 
tenant's lease, the present status of rental payments, and any and 
all rebates, concessions, free rent, inducement to rent or other 
benefits in connection with the lease. 

3.12 (intentionally deleted] 

3.13 Utilities. Seller has not entered into any special 
agreements with any utility companies, governmental agencies or 
bodies, or with any entity furnishing any utility services to the 
Property the cost of which is not disclosed in this Agreement. 

3.14 Seller Interests. Neither the Seller nor any partner 
thereof, nor apy affiliate or affiliated person or entity of any o( 
same: (a) own any property •djoining oi adjacent to the Property; 
9r (b) have any ownership interest of any kind whatsoever in any 
tenant on the Property. 

3.15 Securitv Oeoosits. All security or other deposits or 
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fees of tenants are fully and accurately disclosed on the Rent Roll 
attached as Exhibie B. ~he Seller will not apply any security or 
other deposits or fees of tena-n~s to~ard any tenant default except 
in accordance with the terms -of the respective leases. 

3:16 Leasing Commissions. There are no leasing conunissiohs or 
other brokerage commissions.or.finder's fees due and owing except 
as fully dis~losed in t~is Agreement. 

3.17 Hazardous Materials. Except as. disclosed in written 
reports provided by the Seller to the Purchas:er prior to the 
execution of this Agreement and the remediation plan approved by 
the Virginia Department of Environmental Quality (''VDEQ") (VOEQ 
PC#92-226B), the Property, and the.improvements thereon, shall be 
conveyed as is -where is. Seller.has no actual knowledge of any 
environmental matters affecting the Property· except for those 
matters disclosed in the foregoing written reports. In the event 
that at c·losing he.reunder, VDEQ. has not issued :a· closure letter 
with respact to environm~ntal contamination and remediation, Seller 
agrees to escrow from the Purchase Price a sum equal to 125% of the 
.reasonably estimated costs to complete any remediation ~equired by 
the approved remediation pla-n and to obtain a closure letter, the 
foregoing escrow not to ~xceed a maximum of 10% of the Purchase 
Price. 

3.18 Seller's !ndemnitv. Except for Purchaser's negligence or 
intentional misconduct, Seller hereby indemnifies and hold~ 
Pur~haser .harmless from and against any and all claims, 
liabilities, losses, damages, causes .of action and expenses, 
including legal costs and reasonable attorney's fees, in connection 
with or arising out of (a) the ~peration of the Property prior to 
Settlement:, and (b) the obl;Lgations· of the lessor/landlord under 
the Leases prior to Settlement. 

~RTICLE IV 
PURCHASER'S REFRESENTATIONS, WARRANTIES AND COVENANTS 

Purchaser hereby makes the following representations, 
warranties and covenants: 

4.1 Organization and Power. Purchaser is a duly formed and 
validly existing corporation under the laws of the Commonwealth of 
Virginia, and has all reql1isite powers and all authorizations,. 
consents and approvals to enter into and perform its obligations 
hereunder and under any document or instrument required to be 
executed and delivered on behalf of the Purchaser hereunder. . . 

4.2 Au~horization and"Execution. This ~greement has been 
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duly authorized by all necessary action on the part of Purchaser, 
has been duly executed and delivered by Purchaser,: constitutes the 
valid and binding agreement of Purchaser and is· enforceable in 
accordance with its terms. 

4.3 Noncontraverition. The exectttion and delivery of and the 
performance by Purchaser of its obligations hereunder do not and 
will not contravene, or constitute a default unde~, any provisions 
of applicable law or regulation. or ~ny agreement, judgment,_ 
injunction, order, decree or other in~trument binding upon 
Purchaser or result in the creation of any: lien or other 
encumbrance on any asset of Purchaser. 

4.4 ~itigation. There is .no action, suit or proceeding, 
pending or known to be threatened, against, or affecting Purchaser 
which in any manner raises any question affe~ting the validity or 
enforceabil·ity of this Agreement o-r any oth~r agreemen~ or 
instrument to which Purchaser· is a party or by which it is bound 
and that is to be used in connection with, or is contemplated by, 
thi~ Agreement. 

4. 5 Brokeraae Commission. Purchaser has not engaged the 
services of any real estate ~gent, broker, finder or any other 
person or entity for any brokerage or finder's fee, commission or 
other amount with respect to the transaction described herein. 
Purchaser shall indemnify and .hold Seller harmless against any 
loss, liability, and expense, including reasonable attorneys' fees 
and costs, suffered by Seller due to a breach of the foregoing 
representation, covenant and:warranty. 

ARTIC!.E V 
·SETTLEMENT 

5 .l Settlement. Settlement shall be held at a location 
designated by Purchaser at the earlier to occur of: (l) lB months 
fron). the. da_te of this Agreement; or (2) within. forty-five· days 
fallowing approval and issuance "of the Special. Use Permit and 
building permits (".Settlement''). Possession of the Property shall. 
be delivered to Pur.chaser -at Settlemeni:. .subject only to the Leases 
and to state and county ad ~alorem taxes and assessments not yet 
due and payable. . At Settlement, Seller · shall also deliver ·t.o 
Purchaser all security and other deposits held from any tenants on 
the Property consistent with the Rent Roll specified below. In the. 
event that the Special Use _Permit· and building permits . have not 
been approved within· 18 months of the .date of. th.\s Agr.eement, 
Purchaser shall be entitled to extend the date for Settlement for 
up to ~eo days in 30 day increments until the Spec~al Use Permit 
and building permits have . been approved upon: th~ payment of 
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additions to the Deposit ot $7,500 per 30-day extension. In the 
event that Purchase~ is unable to obtain.the Special Use Per.rnit and 
buildinq permits within the apove specified periods of time, 
Purchaser may elect to terminate this Agreement and shall be 
en~itled to the prompt repayment of its Deposit ·.and both parties 
shall be relieved of any further liability to the other party both 
in law or in equity. However, if settl·ement is consummated, the 
fees paid for the extensions• .shall be applied against the I?urchase 
Price, · 

5.2 Seller's Deliveries: At Settlement, Seller shall 
deliver or cause to. be delivered ~o Purchaser all· of the following 
instruments: 

(a) A deed conveying fee simple title to the Property in 
the form of a special warranty deed ·subject to exlsting 
leases, easeme-nts, conditions and restrictions of record. . . . 

(b) [intentional!~ omitted] 

(c) The originals of 'all Leases or true, · co.rrect and 
complete copies thereof with assignments thereof to 
Purchaser. 

(d) [intent~onally omitted}: 

(e) Appropriate resolutions and consents in accordance 
with Seller's organiza~ional documents. 

(f) All keys for the P..rope.rty in possession of Seller. 

(g) [inten~ionally omitted] 

(h) An affidavit in form acceptable .to the Purchaser's 
title · company sufficient. .to remove any exception for 
mechanics' and materialmen's liens and. parties in 
possession (o.ther than tenants pursuant to the Leases) • 

(i) An affidavit certifying that the Seller is not a 
foreign entity under the Foreign Investment in Real 
Property Act, in the form attached hereto as Exhibit C. 

( j) Such other agreements or documents as Purchaser, 
Purchaser's lender, or l?urchase.r' s title. company may 
reasonably request. 

Jk-) A Rent . Roll, u~dated. to the date of Settlement, which 
shall be substantially in the form as Exhibit a, which Seller shall 
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certify and warrant as true, correct and complete. 

{ l) An executed Tenant Letter advising each tenant of the 
transfer of ownership in the Property. 

5.3 furchaser's Deliveries. At Settlement, Purchaser 
shall pay or deliver to Seller the following~ 

I 

(a) The Bill of Sale, executed by Purchaser. 

(b) The Purchase Price a~ adjusted pursuant to the terms 
of this Agreement. 

S.4 §ettlement Costs. Each party hereto shall pay its own 
legal fees and expenses. Seller shall pay the grantor's tax. 
Purchaser shall be responsible for the payment of the State and 
City recordation taxes associated with the deed. The c;:ost of 
Purchaser's settlement agent and any title ins'urance premium, 
survey, and other settlement costs shall be paid by ~urchaser. 

5.5 Income and Exoense Allocations. At Settlement, all 
income and expenses with respect to the Property, and applicable to 
the period of time before and after Settlement, determined in 
accordance with generally accepted accounting principles 
consistently applied, shall' be allocated betw~en Seller and 
Purchaser as o£ the date of Settlement. Seller shall be entitled 
to all income and responsible for all expenses for the period of 
time up to but not including the d~te of Settlement. 

ARTICLE VI 
CONDEMNATION; RISK OF LOSS 

6.1 Condemnation. In the event of any actual or threatened 
taking, p~rsuant to the power of eminent domain, of all or any 
portion of the Property, or· any proposed sale ;n lieu thereof, 
Saller shall give written notice thereof. to Purchaser promptly 
after Seller learns or receives notice thereof. If a part of the 
Property is, or is to be, so condemned or sold then Purchaser shall 
have the right to terminate this Agreement pursuant to Section 7.1. 
If this Agreement is not so terminated, all proceeds, awards and 
other payments arising out of such condemnation or sale (actual or 
threatened} shall be paid or assigned· to Purchaser at Settlement. 

6. 2 Risk of Loss. The risk of loss or damage eo the Property· 
prior to the delivery of the Deed shall remain upon Seller. 

ARTICLE VII 
TERMIN~TION 

11 
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!erroination. If Purchaser shall be entitled to terminate this 
Agreement, it shall be entitled to receive a refund of the Deposit. 
If Purchaser defaults in performing its obligations hereunder, 
Seller·~ s remedy shall be to either: (a} · retain, as liquidated 
damages for ~urchaser's default, what~ver Deposit has been paid by 
Purchaser to Escrow ~;ent; or (b) exercise its remedies at law and 
in equity. In the event Seller defaults in performing its 
obligations hereunder, Purchaser shall be entitled to pursue all 
available remedies at law or in ~quity, or both, including the 
right to specific performance. 

ARTICLE VIII 
CONDITION OF PROPERTY ~T SETTLEMENT 

8.1 Maintenance of Propertv. Seller shall maintain the 
physical condition of the Property,. including the grounds and all 
other elements 'thereof, in good condition through· the .?ate of 
Settlement, reasonable wear and tear excepted. Seller shall make 
all ordinary repairs and maintenance of the Property until 
Settlement as it ~ould in the normal course of operating the 
Property. Notwithstanding the foregoing provisions of this 
paragraph 8.1, Seller shall only be required to comply with the 
applicable prQvisions of the tenant leases. 

8.2 [intentionally omitted] 

ARTICLE XI 
MISCELLANEOUS PROVISIONS 

9.1 Completeness; Modifieation. This Agreement constitutes 
the entire agreement between the parties hereto with respect to the 
transactions contemplated· hereby and supersedes all prior 
discussions, understandi~gs, agreements and negotiations between 
the parties hereto. This Agree'ment may be modified only by a 
written instrument duly executed by the partie~ hereto. 

. . 
9.2 Successors and Assigns. This Agreement shall bind and 

inure to the benefit of the parties hereto and their respective 
successors and assigns. 

9. 3 Governina Law. This J:l.greernent and all documents referred 
to herein are governed by and shall be construed and interpreted in 
accordance with the laws of the Commonwealth of Virginia. 

9.4 Counteroarts. To facilitate execution, this Agreement 
may be· executed in as many counte~parts as may be required. It 
shall not be necessary that·the signature on behalf of both parties 
hereto appear on each counterpart hereof. All counterparts hereof 

12 
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shall collec~i~ely constitute a single agreement. 

9.5 Severability. If any term, covenant, condition or 
provision of this Agreement, or the .application thereof to any 
person or circumstance, shall to any extent be invalid or 
unenforceable, the remainder of this Agreement, or the application 
of such term, covenant, condition or provision to other persons or 
circumstances, shall not be- affected thereby, and each term, 
covenant, condition-or provision of this Agreement shall be valid 
and enforceable to the fullest extent permitted by law. 

9. 6 Notj..ees. Whenever any notice may be given or is required 
to be given under the terms of this Agreement,. the same shall be 
given in writin9 and either sent by certified mail, return receipt 
requested, postage pre-paid or by a national overnight delivery 
service, delivery pre-paid or delivered. . by hand with written 
receipt acknowledged, or by telecopy followed by another peDmitted 
means of delivery. For purposes of giving noti~e hereunder the 
addresses of the respective parties are: 

For the Seller: 

James M. Duncan, III 
1552 E. Twin ~alms Drive 
Palm springs, CA 92264 

with a copy to: 

Lawrence Schonberger, Esq. 
Fagelson, Schonberger, Payne & Deichmeister, P.C. 
11320 Random Hills Road, Suite 690 
Fairfax, VA 22030 

E'or th.e Purchaser: 

Nationwide CK LLC 
Attn: Ira Bloom 
2801 New Mexico Avenue, w.w., #1221 
Washingto~, DC 20007 
FAX No. 202-33-7576 

with a copy to: 

GERALD·. F. CHAPMAN LLC 
Gerald E'. Chapman, Esq. 
6917 Arlington Road, Suite 350 

13 
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Bethesda, MD 20814 
FAX No. 301-652~3023 

·~ny notice required or given hereunder shall be deemed 
received if sent by telecopy, hand or overnight courier, or three 
(3) days after posting if se~t by certified mail, return receipt 
requested. Any party hereto may change its address or designate 
different or other persons· or entities to receive co~ies by 
notifying the other party in a manner described in this Section. 
rurthe~, all notices given pursuant to this Agreement from Seller 
to Purchaser or from Purchaser to Seller· will be effective if 
executed and sent by counsel.to the respective party. 

9. 7 Further Assurances. Seller. and Purchaser. each covenant 
and agree to sign, execute and deliver, or cause to be signed, 
executed and delivered, and to do or make, or cause to be done or 
made, upon the written request of the other party, any .~nd all 
agreements, instruments, papers, deeds, acts or things, 
supplemental, confirmatory or otherwise, as may be reasonably 
required or requested by either party hereto for the purpose of or 

.in connection with consummating the transactions described herein. 

9. 8 Automatic: TEu:minatio.n. - If this Aqreement has not been 
fully executed on behalf of bpth parties hereto within five days of 
the execution by the first party t.o si~n this Agreement, this 
Agreement shall be construed as an offer which has not been 
accepted and shall automatically terminate and be of no force and 
effect. 

9.9 Construction. Each party hereto and its counsel have 
reviewed and revised (or requested revisions of) this Agreement, 
and therefore any usual rules of ·construction requiring that 
ambiguities are to_ be resolved against a particular party shall not 
be applicable in the construction .and interpretation of this­
Agreement or any exhibits hereto or amendments hereof. 

9.10 Facsimile Signatures. Fac:simile - or photocopied 
signatures of or on behalf of either Seller or Purchaser on this 
contract or any subsequent modifications shall be effective for all 
purposes, including delivery, as an original. 

9.11 Survival gf Terms. All of the representations, 
warranties, covenants and agreements of Seller and ~urc:haser made 
in, or pursuant to, this Agreement shall survive Settlement and' 
shall not merge into the Deed or any oeher document o~ instrument 
executed and delivered in connection herewith. 

9.12 Headings. The headings. and captions contained ~n th~s 

14 
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Agreement are inserted only as a matter of convenience, and shall 
not be considered in inte.rpreting or cons.truing the provisions of 
this Agreement. 

9.13 Waiver. Seller and Purchaser each hereby reserve the 
right to waive, in whole or in part, any provision hereof which ~s 
for their ·respective benefit. Neither party hereto shall be 
entitled to assert the failure of any condition precedent to the 
other party's obligations hereunder as grounds for such party's 
failure or refusal to perform its obligations hereunder. 

IN WITNESS WHEREOF, Seller and Purchaser have caused this 
Agreement to be executed in their names by their respective duly 
authorized representatives. 

SELLER: 

J .M. DUNCAN. III 
IRREVOCABLE CHARITASL£ TRUST 

DUNCAN, III, Trustee 

PURCHASER: 

NATIONWIDE CH LLC, OR ASSIGNS 

M. BLOOM, President 

~:\wpdoc•\NATIO~IDt\PU~HASt,CON 15 
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'EXHIBIT INDEX 

O£SCRI!?TI0N OF LAND •.•••••••• · ••••••••••••••••••••••••••• EXHIBIT A 

RENT ROLL • ................................................ EXHIBIT B 

FOREIGN INVESTMENT AFFIOAV!T, .....••....••..•••.....•••• EXHIBIT C 

., 
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LAW OFFICES 

GERALD F. CHAPMAN LLC 
6917 ARLINGTON ROAD. 

sun:e sao 
BETHESDA, MD 20814 

TEL: (301) e·s2-3900, ext. 3014 
FAX: (301) 652·3023 

0 

' .. 
; 

FACSIMILE· COVERSHEET 

.. 
DATE:~ay3,2001 OUR FILE: Nationwide 

FROM: Gerald F. Cbapman NO. OF PAGES TO FOLLOW: is 

· · TO: Brian Costello, Esq. · 

FAX NO.:. 703-644-9400 

CO!\'IMENTS: Copy of Contract on Duncan property 

,• 

If you experience any problem receiving this document, p~ease call (301) 652-3900. 

The documents accompanying this telecopy transndsslon .contain Jntonnation from ~d F. Chapman LLC 
which is confidential ancJior legally privileged. The information (btdudfng all attached paces) Js inteuded onlY for 
the use of the individual or entity named on this traosmisai'o sheet. Ir you are not the Intended recipient, you are 
hereby notified that any disclosure, copying, dhtrlbation or taldng ot any action in ~auce on the contents of this 
tde.copy information is strictly prohibited and ~t the documents 11hould be return~cl to this l1rm irum~dlately. 
In this regard, It y~u have received this telecopy 1D error, please notify' us immediately so that we can arrange for 
the return ot the or:lgfnal dOCUIIIalt5 to us at oo.cost to you. 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF ALEXANDRL.l\ 

WilLIAM Y. AUSTIN, TRUSTEE OF THE 
JAMES M. DUNCAN, ill, LIVING TRUST 
(Declaration dated September 7, 1993), 

Complainant, 

v. In Chancery No. CH010249 

THE CITY OF ALEXANDRIA, VIRG1NIA., et al., 

Respondents. 

OPPOSITION OF THE CITY OF 
ALEXANDRIA AND THE ALEXANDRIA 
LIBRARY BOARD TO COMPLAINANT'S 
MOTIONFORS~YJUDGMrnNT 

CROSS-MOTION FOR SUMMARY 
ruDGMENT OF THE CITY OF 

ALEXANDRIA AND THE ALEXANDRIA 
LffiRARY BOARD 

Come now the City of Alexandria and the Alex~dria Library Board, Defendants 

and Cross-Complainants in this cause, and oppose the Motion for Summary Judgment 

filed by Respondent. At the same time, the City of Alexandria and the Alexandria 

Library Board (hereafter referred to .as "the City Parties") move. this Honorable Court for 

Summary Judgment on their Cross-Bill previously filed on the grounds that there are no 

material issues of fact genuinely in dispute and that the City Parties are entitled to 

judgment on their Cross-Bill as a matter oflaw. 
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The material facts not in dispute are those recited in the Stipulation of Facts tiled 

with this Court August 13, 2001. Those facts, including the documents attached to the 

Stipulation as exhibits, are incorporated herein by this reference, and will not be repeated 

here. 

The nature of this case is such that the facts and law on which the City Parties 

base their opposition to Complainant's Motion for Summary Judgment are the same facts 

and law which support the Cross-Motion for Summary Judgment tiled on behalf of the 

City Parties. For this reason, the arguments ·will be stated only once. 

I. Complainant's Authorities are Inapplicable 
Because this Case is Unique. 

James M. Duncan, ill created the Living Trust, transferred the subject property to 

himself as Trustee for the Living Trust, and then changed his mind. For reasons 

unknown and unknowable, he decided that he would rather have the .subject property 

disposed of under the terms of the Charitable Remainder Unitrust instead of the terms of 

the Living Trust. The following facts are essential to the City Parties' Cross-Motion for 

Summary Judgment, and are fatal to Complainant's claim: 

1. When Mr. Duncan changed his mind, he was grantor, trustee and 

beneficiary of the Living Trust, as well as grantor, trustee and beneficiary of the Unitrust; 

and 

2. When Mr. Duncan changed his mind, he was the only person who, in any 

capacity, had any vested right or interest in the subject property - no third party had any 

vested claim to the real estate or to any right or interest under the Living Trust. 
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Because there were no vested rights in any third party at any time before Mr. 

Duncan signed the Nationwide Sale Contract, the case law on which Complainant relies 

is inapplicable to the facts of this case and should be disregarded by the Court, as 

explained in the following paragraphs. 

Air Power. Inc. v. Thompson, 244 Va.534, 422 S.E. 2d 768 (1962) required the 

Virginia Supreme Court to detennine whether the failure to join a trust beneficiary to a 

mechanic's lien suit was fatal to the claims of a subcontractor under the mechanic's lien 

statutes. Note that the subcontractor "perfected a mechanic's lien on the tract of land" at 

issue in that case and thereby created a vested lien right. Id., 244 Va. at 535. The Court's 

decision hinged on the facts that the trustees were the contracting parties and that they 

had authority to contract for and dispose of the property or any interest in it under the 

terms of the trust instrument. This case cannot be read to stand for proposition that a 

person who is a grantor, trustee and beneficiary cannot remove property from a trust, 

revoke a trust in whole or in part either expressly or by implication, or must follow any 

particular form in undoing the trust he created and in disposing of his property in some 

other fashion. 

Similarly, Curtis v. Lee Land Trust, 235 Va. 491, 369 S.E.2d 853 (1988), has no 

bearing on the facts of the present case. The Court merely decreed that the beneficiaries 

of the land trust in question were not liable on a note signed by the trustee of the trust. 

Again, the Court was determining rights and obligations in a circwnstance in which a 

third party (a lender) had a substantial interest in the trust res. No such interest exists 

here. The only party in interest, in any capacity, at all relevant times, was James lVI. 

Duncan, ill. 
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· The cases of Langman v. Alummni Association of the University ofVirginia. 247 

Va. 491, 442 S.E.2d 669 (1994) and Irby v. Roberts. 256 Va. 324, 504 S.E. 2d 841 (1998) 

demonstrate the dangers of taking the rulings of Virginia's Supreme Court out of context 

and using them to prop up legal positions never contemplated by the Court. Langman, 

another third-party interest case, decided one, and only one, primary issue: "whether a 

deed containing a mortgage assumption clause was repudiated by the grantee." 

Lan!liilan, supra, 241 Va. At 491. Irby focused on the construction of a deed of 

easement, as to whether it was sufficiently definite and unambiguous as to transfer 

riparian rights for the purpose of constructing a pier. Irbv. suppra, 26 Va. At 329. 

The case now before this Court does not require the construction of a deed. It 

requires the examination of four distinct instruments to determine the intent of James M. 

Duncan, m, concerning his real estate. Those four instruments ( the Living Trust, the 

First Trust Deed, the Unitrust and the Unitrust Deed) lead to the inevitable conclusion 

that Mr. Duncan at all times reserved the power to change the disposition of the subject 

property and that he effectively exercised that power to the point of entering into a valid 

and binding contact of sale with Nationwide as the final expression of his intent. 

II. The Facts of This Case Take It Outside the 
Ambit of §55-17.1 

James M. Duncan, m first created the Living Trust. He specifically included the 

subject real estate as trust property in Schedule A of the Living Trust, and conveyed the 

subject real estate from himself individually to himself as trustee. See Stipulated 

Exhibits 1 and 2. Thereafter, he created the Charitable Remainder Unitrust with 

provisions substantially contrary to those of the Living Trust. He specifically included 

the subject real estate as trust property in Schedule A of the Unitrust, and conveyed the 
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subject real estate from himself (without using the descriptive tenn "Trustee") to himself 

as trustee of the Unitrust. See Stipulated Exhibits 4 and 5. 

Under the tenns of the Living Trust, Mr. Duncan was, at all relevant times, the 

grantor, the trustee and the beneficiary. Under the terms of the Unitrust, he was, at all 
I 

relevant times, the grantor, the trustee and the beneficiary. Until he signed a contract of 

sale as Trustee for the Unitrust to Nationwide CH LLC, no other party but himself had 

any vested interest in the real estate in any capacity. 

Section 55-17.1, by its very language, is intended to define the rights and powers 

of trustees and beneficiaries as they relate to third parties. The statute does not limit the 

power of trustees, beneficiaries and grantors of trusts to deal among themselves in such a 

way as to amend or revoke any type of trust, whether in whole or in part. For that reason, 

the cases relied upon by Complainant which apply this statute have no application to the 

current controversy. 

It is important to note that the Act of Assembly which amended this statute in 

1993 provided " (t)hat this act is declarative of existing law." Acts 1993, c.454, cl.2. 

Existing law permitted Mr. Duncan to do exactly what he did. Existing law likewise 

compels this Court to give full force and effect to Mr. Duncan's intent as expressed in 

final form in the Unitrust, the Unitrust Deed and the Nationwide contract. 

ill. Determination oflntent is Always an Issue in Construing 
Trust Instruments 

Virginia's Supreme Court has often been called upon to construe trust 

instruments, deeds and other writings. There are times when the Court has found that the 

instrument in question is so clear and unambiguous that resorting to rules of construction 
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is unnecessary see, e.g., Langman v. Alumni Association of the University of Virginia, 

supra. 

However, there are a number of instances in which the Court has been called upon 

to reconcile ambiguous and even contradictc;>ry clauses in a trust declaration or deed. In 

so doing, the Court has recognized that each fact situation is unique, and that where 

ambiguity exists, 

(a)s a general rule, adjudicated cases afford slight aid 
in the interpretation of instruments of this nature, 
inasmuch as no two instruments are wholly alike. 

Mills v. Embrey. 166 Va. 3838, 186 S.E. 47 (1936). 

Mr. Duncan did not create ambiguity within his instruments; rather, he created 

ambiguity between his instruments. However, a careful reading of the provisions of the 

Living Trust, in light of the absence of vested third party rights, shows that Mr. Duncan 

effectively removed the subject property from the Living Trust and acted in such a way 

as to revoke those portions of the Living Trust relating to the subject property. For the 

reasons set out below, the four instruments can be harmoniously construed to give effect 

to Mr. Duncan's intent. 

N. Mr. Duncan complied with the Living Trust's terms 
in transferring the real estate to the Unitrust. 

The Living Trust reserved to Mr. Duncan significant rights and powers with 

respect to that Trust and to all Trust property: 

ARTICLE3 
MY RIGHTS TO AMEND OR REVOKE TRUST 

3.1 By signed instruments delivered to the Trustee during 
my lifetime, I may: (1) withdraw property from this trust in 
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any amount and at any time upon giving reasonable notice in 
writing to the Trustee; (2) add other property to the trust; (3) 
change the beneficiaries, their respective shares and the plan 
of distribution; ( 4) amend this Declaration of Trust in any other 
respect; (5) revoke this trust in its entirety or any provisions 
therein; provided, however, the duties or responsibilities of the 
Trustee shall not be enlarged without the Trustee's consent nor 
without satisfac_tory adjustment of the Trustee's compensation. 

No particular means of exercising any of these rights and powers was specified, except to 

the extent that some form of "signed instruments" were required, and "reasonable notice 

in writing" had to be given to his Trustee to withdraw property from the Living Trust. 

"His Trustee" was himself. 

The "signed instrument" and the "reasonable notice in writing11 took the form of 

the written Unitrust and the deed conveying the subject real estate to himself as Trustee 

of the Unitrust. He signed both documents himself and delivered both to himself. He 

also recorded the deed. These acts were so obviously contrary to the terms of the Living 

Trust and the First Trust Deed that they can be interpreted in no other way than as a 

revocation of the Living Trust as it relates to the subject real estate and a withdrawal of 

the real estate from that Trust. 

V. Virginia law supports the acts of Mr. Duncan 
and validates the Unitrust and its deed. 

The Virginia Supreme Court has, on many occasions in the preceding century, 

spoken at length on the right and power of grantors, beneficiaries and trustees of trusts. 

The power to revoke was exhaustively discussed by the Court in Cohn v. Central Nat. 

Bank, 191 Va. 12, 60 S.E.2d 30 (1950). Although the Court declared in that case that a 

trust instrument could not be revoked by a will, it also upheld the general rule that a 
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grantor may revoke a trust deed where he is the sole beneficiary of the trust, and that "any 

mode sufficiently manifesting an intention of the trustor to revoke is effective." Mh, 191 

Va. at 19. 

The Court has gone so far as to hold that an irrevocable trust may be revoked with 

the consent of all interested parties. In Bottimore v. First & Merchants Nat'l Bank, 170 

Va. 221, 196 S.E. 593 (1938), the grantor established an irrevocable trust of which she 

was also the sole beneficiary; the trust remainder was to be distributed by her will or by 

intestate succession after her death. The Court held that (though she was not the trustee), 

she ~ the sole beneficiary, as well as the grantor (or trustor); therefore, she could 

revoke the trust even thou~ its express tenns prohibited revocation. 

(w)here all of the beneficiaries are sui juris and consent 
to a revocation, the agreement may be revoked by the trustor 
.... And this is so even though the agreement expressly 
provides that it shall be irrevocable. 

Id., 170 Va. at 226~227. See also Russell's Ex'rs v. Passmore, 127 Va. 475, 497~498, 
103 S.E. 652 (1920). 

Existing law contradicts the Complainant's assertion that Mr. Duncan individually 

had no interest in the subject real estate. Section 55~ 17.1 notwithstanding, 

Virginia law recognizes the beneficiary as "equitable 
owner of the trust property." 

Old Republic Nat'l Title Ins. Co. v. Tyler, 155 F.2d 718 (4th Cir. 1998). That decision, 

and the cases on which it relies, make no distinction between trusts involving real estate 

and trusts involving any other type of property. 
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VI. Had Mr. Duncan lived. he could have been compelled 
to convey all his interest in the realty. 

A seller of real property can be compelled to convey whatever interest he has in 

the property, through the instrqment of specific perfonnance. 

(E)quity will decree specific perfonnance so far as 
the vendor is capable of performing [the] contract, 
if the vendee be willing to receive the same. 

God v. Hurt. 219 Va. 160, 163, 247 S.E.2d 351 (1978). See also Clarke v. Reins, 53 Va. 

(12 Gratt.) 98 (1855); Boston v. DeJarnette. 153 Va.- 591, 151 S.E. 146 (1930). The 

interests that Mr. Dune~ had were his interest as grantor of each trust, his interest as 

trustee of each trust, and his interest as beneficiary of each trust. Even if it is ass":lllled 

that he had nothing but a beneficial interest, he could be compelled, in his capacity as 

Trustee, to convey his legal title. 

Where the parties in whom the absolute beneficial 
interest in the property was vested have disposed of 
the whole of their equitable estate to the purchaser, 
the purchaser is entitled to require a conveyance of the 
legal estate from the trustees .... 

Rowley v. American Trust Companv. 144 Va. 375, 132 S.E. 347 (1926). All of the cases 

cited by the City Parties are part of the "existing law" of which §55-17 .1 is declarative. 

vn. Conclusion. 

Mr. Duncan had legal title to the realty and the beneficial interest in it; the 

property in his hands as Trustee of the Living Trust or as Trustee of the Unitrust had the 

same properties and characteristics under these facts as if he were the absolute fee simple 

owner at common law. See 19 Michie's Jurisprudence Trusts and Trustees§ 57. The 
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Court is obliged to recognize the final expression of his intent to deal with the real estate, 

and that final expression of intent is found in the Unitrust and its deed. 

It is always the case that settlor-beneficiaries can terminate a trust by an 

unequivocal act manifesting that intent. 

' 
Settlor-Beneficiaries of a trust by which a trustee 
holds legal title to real estate for their benefit can 
terminate the trust at any time by acting in such a 
manner as to unequivocally indicate the trusteeship 
is ended, such as by conveying title to another person. 

Capital Inv. Co. v. Devers, 360 F.2d 462 (4th Cir.), cert. denied, 385 U.S. 934, 87 S. Ct. 

294, 17.L.Ed.2d 214 (1966), rehearing denied, 385 U.S. 1021 86S.Ct. 702, 17L.Ed.2d 

560 (1967) (emphasis add~). 

For these reasons, the Court should deny Complainant's Motion for Judgment, 

grant the Motion for Summary Judgment filed by the City Parties, and award the relief 

requested by the City Parties in their Cross-Bill. 

By: ~~~~~::::::=:~~ 
nan Coste o, VSB # 15123 

-eetiflEireH~!!IIty of Alexandria and 
Alexandria Library Board 
8136 Old Keene Mill Road, Suite A-210 
Springfield, Virginia 22152-1843 
Telephone: (703) 644-9200 
Fax: (703) 644-9400 

Respectfully submitted, 

THE CITY OF ALEXANDRIA, and 
THE ALEXANDRIA LIBRARY BOARD 

By counsel 
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CERTIFICATE OF SERVICE 

~ertify that a true copy of the furegoing was faxed and mailed on the ..L7 '1'11 
day of ~ 1;,;;t . 2001 to the following persons. 

Peter A. Dingman, Esq. and 
Elizabeth G. Engle, Esq. · 
Dingman Labowitz, P.C. 
Counsel for Complainant 
526 King Street, Suite 209 
Alexandria, Virginia 22314 
Fax: (703) 519-1511 

Rand L. Gelber, Esq. 
Counsel for Nationwide CH LLC 
81 SO Leesburg Pike, Suite 600 
Vienna, Virginia 22030 
Fax: (301) 251-0849 

Gerald F. Chapman, Esq. 
Counsel for Nationwide CH LLC 
6917 Arlington Road, Suite 350 
Bethesda, Maryland 20814 
Fax: (301) 652-3023 

-302-



VIRG:IN:IA: 

:IN THE CIRCU:IT COURT OF ~BE C:ITY OF ALEXANDRIA 

W:ILL:IAM y. AUST:IN I TRUS~EE OF ~BE 
JAMES M. DUNCAN I :I :II I LI~NG TRUS~ 

Complainant/Counter-~efendant, 

v. 

THE CITY OF ALEXANDRIA, V:IRGINIA, 
et al., 

Respondents/Counter-C~a±mants.: 

CHANCERY NO. qJ0~249 

I
~~ 

e :::J ,., ··' "1: •• 
'2f .:.... 
-:; .,. 
ni ·~ 

;7:~ .==:-
~; ... 

OPPOSIT:ION OF RESPONDENT NAT:IONWIDE CH r:iic ;~. 
TO COMPLA:INANT' S MO~:ION FOR SUMMARY JUDGMS~ c::; -

MO~ION FOR SUMMARY JODGME~ OF 
COUN~ER-CLALMANT NA~:IONWIDE CB LLC AND 

CROSS-MOTION FOR SUMMARY JUDGMENT OF NATIONWIDE CH LLC 

COMES NOW Respondent and Counter-Claimant Nationwide CH LLC 

("Nationwide") and opposes the Motion for Summary Judgment filed by 

Complainant William Y. Austin, Trustee. At the same time, 

Respondent moves this Honorable Court for: (a) summary judgment in 

favor of Nationwide on the Bill of Complaint filed by Complainant; 

and (b) summary judgment in favor of Nationwide on the Counterclaim 

filed by Nationwide as to Count I of the Counterclaim. Nationwide 

respectfully submits that there are no material issues of fact 

genuinely in dispute and that Nationwide is entitled to ju9gment as 

a matter of law. 

C:\WPDOCS\NATIONWID&\SumJudq.OPP 
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As grounds for its Opposition to Complainant's Motion for 

Summary Judgment and in favor of Nationwide's Motion for Summary 

Judgment on the Bill of Complaint and the Counterclaim filed in 

this case, Nationwide adopts the factual stipulations, arguments 

and reasons set forth in the Opposition and Cross-Motion for 

Summary Judgment filed herein by the City of Alexandria and the 

Alexandria Library Board. 

For the foregoing reasons, this Court should deny 

Complainant's Motion for Summary Judgment, and grant Nationwide's 

Motion for Summary Judgment as to the Bill of Complaint and as to 

Count I of the Counterclaim. 

~tC-~/~ 
Rand L. Gelber, VSB iZ3991 
8150 Leesburg Pike, Suite 600 
Vienna, VA 22030 
(703) 356-0519 

~,f 
Gerald F. Chapman 
6917 Arlington Road, Suite 350 
Bethesda, MD 20814 
301-652-3900, ext 3014 
FAX: 301-652-3023 

Attorneys for Nationwide CH LLC 

C:\WPCOCS\NATIONWICE\SumJudg.OPP 2 
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NATIONWIDE CH LLC 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 20th day of August, 2001, a true 
and correct copy of the above and foregoing was sent by first class 
mail, postage prepaid, to: 

Peter A. Dingman, Esq. 
Elizabeth G. Engle, Esq. 
Dingman & Labowitz, P.C. 
526 King Street, Suite 209 
Alexandria, VA 22314 

D. Brian Costello, Esq. 
8138 Old Keen Mill Road, Suite A-210 
Springfield, VA 22152-1843 

. 
St. Paul of the Desert 
Episcopal Church 
125 West El Alameda 
Palm Springs, CA 92262~5662 

Gamma Mu Foundation 
8350 Greensboro Drive 
McLean, VA 22102 

C:\WPOOCS\NATIONWIDE\SumJudq.OPP 3 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF ALEXANDRIA 

WILLIAM Y. AUSTIN, TRUSTEE OF TBE 
JAMES M. D'ONCAN, III, LIVING TRUST 

Comp1a~nant/Counter7Defendant, 

v. 

THE CITY OF ALEXANDRIA, VIRGINIA, 
et al., 

Respondents/Counter-Claimants.: 

CHANCERY NO. 
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OPPOSITION OF RESPONDENT NATIO~DE CH LLC 
TO COMPLAINANT'S MOTION FOR SUMMARY JUDGMENT 
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MOTION FOR SUMMARY JUDGMENT OF 
COUNTER-CLAIMAN'.r NATIONWIDE CB LLC AND 

CROSS-MOTION FOR SUMMARY JUDGMENT OF NATIONWIDE CH LLC 
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COMES NOW Respondent and Counter-Claimant Nationwide CH LLC 

("Nationwide") and opposes the Motion for Summary Judgment filed by 

Complainant William Y. Austin, Trustee. At the same time, 

Respondent moves this Honorable Court for: (a) summary judgment in 

favor of Nationwide on the Bill of Complaint filed by Complainant; 

and (b) summary judgment in favor of Nationwide on the Counterclaim 

filed by Nationwide as to Count I of the Counterclaim. Nationwide 

respectfully submits that there are no material issues of fact 

genuinely in dispute and that Nationwide is entitled to judgment as 

a matter of law. 

C:\WPOOCS\NATIONWICE\SumJud;.OPP 
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As grounds for its Opposition to Complainant's Motion for 

Summary Judgment and in ·favor of Nationwide's Motion for Summary 

Judgment on the Bill of Complaint and the Counterclaim filed in 

this case, Nationwide adopts the factual stipulations, arguments 

and reasons set forth ih the Opposition and Cross-Motion for 

Summary Judgment filed herein by the City of Alexandria and the 

Alexandria Library Board. 

For the foregoing reasons, this Cou;t should deny 

Complainant's Motion for Summary Judgment, and grant Nationwide's 

Motion for Summary Judgment as to the Bill of Complaint and as to 

Count I of the Counterclaim. 

kt:-~~ 
Rand L .· Gelber, VSB tt3991 
8150 Leesburg Pike, Suite 600 
Vienna, VA 22030 
(703) 356-0519 

~3, 
Gerald F. Chapman 
6917 Arlington Road, Suite 350 
Bethesda, MD 20814 
301-652-3900, ext 3014 
FAX: 301-652-3023 

Attorneys for Nationwide CH LLC 

C:\W~OOCS\NATtONWtD&\S~mJudg.OPP 2 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 20tn day of August, 2001, a true 
and correct copy of the above and foregoing was sent by first class 
mail, postage prepaid, to: 

Peter A. Dingman, Esq. 
Elizabeth G. Engle, Esq. 
Dinqman & Labowitz, P.C~ 
526 King Street, Suite 209 
Alexandria, VA 22314 

D. Brian Costello, Esq. 
8138 Old Keen Mill Road, Suite A-210 
Springfield, VA 22152-1843 

St. Paul ~f the Desert 
Episcopal Church 
125 West El Alameda 
Palm Springs, CA 92Z62-5662 

Gamma Mu Foundation 
8350 Greensboro Drive 
McLean, VA 22102 
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Casamo & Associates, Inc. Multi-Page TM 

VIRGINIA I 

IN THE CIRctnT COURT FOR THE CI'l'Y OF ALEXANDRIA 

- - - - • - - • - - - - - • • • - X 

WXLLIAM Y. AUSTIN, Trustee of the 

James M. Duncan, III, Living Trust, 

(Declaration dated September 7, 

1993), 

Complainant, 

-vs-

CI'l'Y OF ALEXANDRIA, VIRGXNJ:A, 

and 

ALEXANDRIA LIBRARY BOARD, 

and 

NATIONWIDE C.H., L.L.C., 

Defendants. 

- • - • - - - • - - - • - - • - - X 

IN CRANCERY 

·No. CH010249 

Alexandria Courthouse 

Courtroom 4 

Alexandria, Virginia 

Friday, August 24, 2001 

The above-entitled matter came on to be heard 

before THE HONORABLE ALFRED D. SWERSXY, Judge, 

without a jury, in the Circuit Court of the City of 

Alexandria, Alexandria, Virginia, commencing at 

-309-
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Casamo & Associates, Inc. Multi-Page TM 

Page 2 

1 approximately 10:16 o'clock, a.m., when there were 

2 present on behalf of the respective parties: 

3 APPEARANCES: 

4 On ~ehalf of the Complainant: 

5 Peter A. Dingman, Esquire 

Elizabeth G. Engle, Esquire 

6 DINGMAN LABOWITZ, P.C. 

526 Xing Street, Suite 209 

7 Alexandria, Virginia 22314 
(703) 519-0999 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

On Behalf of the Defendant City of 

·Alexandria and Alexandria Library Board: 

D. BRIAN COSTELLO, Esquire 
The Cary Building 

8136 Old Xeene Mill Road 
Suite A-210 

Springfield, Virginia 22152 

(703) 644-9200 

On Behalf of the Defendant Nationwide: 

RAND L. GELBER, Esquire 

8250 Leesburg Pike, Suite 600 

Vienna, Virginia 22030 

GERALD F. CHAPMAN, Esquire 

6917 Arlington Road, Suite 350 

Bethesda, Maryland 20814 

* * * * * 
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Page 3 PageS 
CONTENTS 1 motions on summary judgment. The matter was 

2 Proceedings • • • • • • • • • • • • • • • Page 4 
3 EXHBITS 

2 previously briefed and argued on demurrer. We have 

3 filed motions In limine which perhaps also argues 
4 

5 

>> Noue << 4 the same issues. 

S I will try to be relatively brief and 

6 6 respectfully as the Court, in its review of this 

7 7 matter, to focus on the documents, because from my 

8 8 point of view, this is a simple straightforward 

9 9 document case. 

10 10 Respectfully, I would ask the Court to 

11 11 look at the Deed in Trust, which is dated September 

12 12 7, 1993, and is a deed from James M. Duncan, Roman 

13 13 numeral 3, to James M. Duncan, Roman numeral 3, as 

14 14 trustee of the 1993 trust. 

15 IS That document is one of the documents 

16 16 which the parties have stipulated into evidence In 

17 17 this case. 

18 18 The deed is quite detailed. It is a 

19 19 deed under Section 55-17.1 of the Virginia Code, and 

m 20 by itself, even if there was not a declaration for 

H 21 the 1993 trust, creates a Virginia land trust for 

!2 22 this property, and puts the property out of the 

Page 4 Page 6 
1 

2 

3 

PROCEEDINGS 

(Whereupon, the court reporter was duly sworn.) 

THE COURT: This is the matter of 

4 Austin, Trustee, versus City of Alexandria and 

S others, Chancery 01029 (sic). 

6 Is counsel ready? 

7 MR. DINGMAN: Yes, your Honor. 

8 MR. COSTELLO: Yes, your Honor. 

9 THE COURT: All right. You all may 

0 have a seat. 

We're going to proceed at this point to 

2 hear the arguments on the cross motions for summary 

3 judgment; is that correct? 

4 MR. DINGMAN: Yes, your Honor. 

S THE COURT: All right. You're for the 
6 plaintiff, Mr. Dingman. 

7 MR. DINGMAN: Peter Dingman on behalf 

8 of William Y. Austin, the trustee of the James M. 

9 Duncan, Roman numeral 3, living trust, which I will 

0 try to refer to as the 1993 trust. There is, of 

1 course, the 1999 trust. 

Z I know your Honor has our briefs and 

1 estate of James M. Duncan as an individual, and into 

2 the estate of James M. Duncan as trustee of the 

3 living trust. 

4 Again, I would respectfully ask the 

5 Court to pay careful attention, In addition to all 

6 the other language of the deed, to the third from 

7 the last paragraph of that deed, which says: 

8 Any revocation of the trust 

9 agreement by the grantor shall 

10 

11 

12 

13 

14 

15 

not be effective as to the 

property herein conveyed, 

unless he execute a deed fully 

recorded evidencing such 

revocation and reversion of 

title. 

16 So from the moment that this property 

17 left Jim Duncan's individual hands and went into the 

18 trust, into the hands of the trustee as to legal 

19 title on beneficial title, vesting in the 

20 beneficiaries of that trust, he did so 
21 unequivocally, stating he was putting it beyond 

22 casual reversion. He was putting it outside his own 
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Page 7 
1 control. 

2 The same day he executed that document, 

3 he executed the declaration for the James M. Duncan 

4 living trust, the 1993 trust, and that document is 

S again carefully drafted and the entire document 

6 worthy of the Court's attention, but- because I 

7 know the Court has a great deal to read in this case 

8 - I will ask a couple of - ask the Court t~ pay 
9 careful attention to a couple of things. 

10 One of the things that I think is 

11 extremely pertinent to the decision in this case is 

12 that, in drafting that instrument, Jim Duncan 

13 carefully executed it both in his individual 

14 capacity and as trustee. 

15 Next, Article 3, be reserved to himself 

16 certain rights. He reserved to himself the right to· 

17 withdraw property from the trust, to add and change 

18 beneficiaries, to amend the trust and to revoke the 

19 trust in its entirety. 
20 He set out in this trust instrument 

21 carefully what was necessary for him to do in order 

22 to revoke this trust or to withdraw property from 

Page 8 
1 it. 

2 And what he needed to do under this 

3 trust was to, number one, deliver to himself, from 
4 himself as an individual to himself as trustee or 

s whoever was then serving as trustee, a prior written 

6 request to withdraw the property from the trust. 

7 That is something that never happened 

8 in this case. He never delivered such a writing to 

9 himself. 

10 The City parties argue that, well, the 

11 1999 deed is close enough, good enough. But in 

12 fact, he never did - he never did that. 

13 Even if he had, even if he had 
14 delivered something to himself or even if the Court 
15 were to hold the hand over one eye and say close 

16 enough is good enough~ the 1999 deed is a sufficient 
11 fulfUiment of that requirement, the fact is he 

18 never fulrllled the second requirement set out in 

19 the 1993 deed, a deed back, a reversion deed back 
20 out. 

21 He never did that. There is no 
22 reversion deed in the record in this case because 

-312-
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1 none was ever executed and done. 

2 Mr. Duncan also limited himself further 

3 as to his property in the trust declaration, thereby 
4 clearly setting out his intention to put the 

s property beyond casual reversion, beyond his own 

6 reach. He did that in a number of places. 

7 In Article 6.9 of the trust, he 

8 prohibited the trustee from self-dealing. Now, this 

9 is an argument that has been construed by -

10 characterized by some in the case as silly, because 

11 in referring to self-dealing, he refers to the 
12 ID.ternal Revenue Code and the defmitioos set out in 

13 the Internal Revenue Code for self-dealing, which 

14 are focused on self-dealing by trustees of 

IS charitable organizations, chari~ble foundations. 

16 But it's clear that Jim Duncan intended 
17 the self-dealing to also include the general 

18 prohibition, which is recognized under Virginia law 

19 against a trustee engaging in self-dealing, because 

20 he excluded from the self-dealing the income stream 
21 which he had reserved to himself under this trust 

22 declaration. 

Page 10 
So it's clear that he contemplated 

2 casual self-dealing kind of reversion points, and he 

3 prohibited them. 

4 Even more clearly, in Article 16 of 

s this trust declaration, he declared this to be a 

6 spendthrift trust. That's at page 22 of the living 

7 trust declaration. 

8 He declared this to be a spendthrift 

9 trust, another clear, unequivocal statement that 

10 this is not a casual trust. This is not a 

11 paper-thin trust. This is not something that's 

12 going to fall apart if I do some other act. This is 
13 intended to put my assets beyond my individual 

14 estate, outside my individual estate. 
15 And that's what he accomplished. 

16 The only way they could have come back 

17 into his individual estate was upon satisfaction of 

18 those two requirements: The prior written notice to 

19 the trustee of a desire to withdraw property, and a 

20 deed of reversion from the trustee. 

21 Jim Duncan signed that declaration in 
22 both capacities, clearly indicating that he 
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Page 11 
1 understood the two capacities to be separate and 
2 distinct. 

3 He subsequently amended the trust 

Page 13 
1 case which the City parties chiefly rely on. That 
2 case is Bottamore versus First National Bank, 170 

3 Virginia 221 1965 '93, which I understand why the 
4 declaration, and when he did that, he again signed 4 City parties like to cite that case. 
5 in a manner indicating that the distinction of the S It's a case in which a trust that was 

I 6 two capacities, individual and as trustee of this 
i 7 trust, was maintained. 

6 irrevocable was nevertheless revoked by Court decree. 

I 
7 The difference, the distinguishment 

8 He signed as - he only signed his name 8 between the two cases is that in Bottamore, we were 
9 once, but he designated himself as signing in that 9 dealing with a proceeding before the Court. In 

10 instance both as trustor and trustee. 10 Bottamore, all of the beneficiaries of the trust 

11 The Virginia Supreme Court has looked 11 were before the Court, and the application was made 
12 at a case .which is very closely on point to this 12 to therefore revoke the trust, and that was granted. 
13 one, I submit. It's a 1950 case, so we know it has 13 Cone clearly distinguishes that from 
14 value. It's been around a long time. It is the 14 the situation which we have here, which is a 
IS case of Cone versus the Central National Bank of IS situation in which a trustee bas put property into a 
16 Richmond, 191 Virginia 12.60 Southeast 2d 30 1950. 16 trust, put it beyond his own control, unless he acts 
17 A case in which the - an individual 17 in a particular way, delivering a writing to the 
18 created a trust, and again, provided expr~s means 
'19 by which he could revoke that trust or withdraw 
20 property from it. 
21 He- he subsequently executed a will 
22 by which he purported to withdraw life insurance 

Page 12 
1 policies from that trust. 
2 Making a will was not one of the means 
3 which had been specified in the trust, and he - and 
4 the Supreme Court therefore held that despite the 
S fact that he had executed a will clearly evidencing 
6 in that case an intent to withdraw the property from 
7 the trust, it was inadequate, because it's not an 
8 adequate compliance with the trust instrument. 
9 He had set out and specified bow 

10 revocation or withdrawal could occur. He had not 
11 acted in conformity with that, and therefore, the 
12 attempted revocation or withdrawal would be 
13 disallowed. 
14 There is a common law rule that, absent 
LS such specification, then any clear expression of 
i6 intent is adequate, but jf the trust instrument is 

17 clear and unambiguous in limiting what can be done, 
18 then the- then that is the means which must be 
19 followed. 
ZO I would ask the Court to carefully 
?.1 review the Cone case, because it does one other 
Z2 thing that I like, and that is it distinguishes the 
'·... . .. ~ ... 

18 trustee. 
19 That didn't happen, and therefore, the 
20 purported revocation or withdrawal is disallowed. 
21 That, your Honor, I believe is the sum 
22 total of this case. Jim Duncan put property, the 

Page 14 
1 property right up here off Cameron Street, the 
2 Hopkins warehouse and that lube operation that's 
3 right beside it, put it into a living trust. 
4 He provided an income stream for 
s himself. He provided that that would continue for 
6 Mr. Austin. He provided that, at Mr. Austin's 
1 death, it would go to benefit the Duncan Library, 
8 and he said, That's where that property is going to 
9 stay, unless I do two things. 

10 One, I deliver to the trustee a notice 
11 of intent to withdraw, and two, the trustee executes 
12 a deed of reversion. 
13 Neither of those things happened. 
14 Instead, in late 1999, Mr. Duncan, acting solely in 
15 his individual capacity, executed another deed. 
16 That deed was done without benefit of 
17 title search. There is - it is simply a deed by an 
18 individual who no longer owns property, who has 
19 deeded away his control of that property, and he 
20 deeds it to a trust which he created the next day. 
21 That's not enough to either revoke the 
22 1993 trust or to withdraw the property from it. 
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1 I believe this Court should grant 

2 summary judgment in favor of Mr. Austin and deny the 

3 motions for summary judgment on behalf of the other 

4 parties. Thank you. 

S THE COURT: T1umk you, Mr. Dingman. 

6 Mr. Costello. 

1 MR. COSTELLO: Thank you, your Honor. 

8 I'm Brian Costello. I represent the 

9 City of Alexandria and the Alexandria Library 

10 Board. We're designated in pleadings as 

11 individuals, but collectively for purposes of this 

12 case, we have been denominated the City parties. 

13 The City parties have moved for summary 

14 judgment asking the Court to uphold the unit trust, 

IS the charitable remainder unit trust, which was the 

16 second trust created by Mr. Duncan, to uphold the 

17 unit trust deed, as it's referred to in the filings, 

18 and to uphold the contract of sale between Mr. 
19 Duncan as trustee of the unit trust and Nationwide, 

20 which is a party to this proceeding. 

21 The reason that we ask that is set 

22 forth at great length in the motions and the briefs 

Page 16 
1 in support of that motion that has been ffied, and 

2 trusting in the Court's determination to plow 

3 through all of that, I will not repeat much of that. 

4 There are some things, however, I do 

s feel appropriate to emphasize. 

6 First of all, I do not believe that it 

7 is accurate to say that James Duncan placed this 
8 property beyond his control. Article 3.1 of the 

9 living trust, which is Exhibit 1 in this case, 

10 specifically allowed him to remand or revoke the 

11 trust or withdraw property from the trust, not by 

12 notice, but by a signed instrument delivered to his 
13 trustee. 

14 He delivered two signed instruments, 

15 the unit trust and the unit trustee, delivered three 

16 signed instruments if you count the Nationwide 

11 contract. 

18 All of those instruments manifested his 
19 intent to withdraw the property from the operation 

20 of the living trust and place it within the property 

21 governed by the unit trust. 

22 And the unit trust specifically stated 

-314-
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1 that the property at issue in this case was property 

2 of the unit trust. 

3 We're certainly in agreement that the 

4 Court ought to focus on paragraph 4 of the first 

S trust deed, though, and that's found on page two of 

6 Exhibit 2. 

7 It requires the execution of a deed by 

8 the grantor of the trust. The grantor of the living 

9 trust was James M. Duncan, m. 
10 The execution of the unit trust deed 

11 was done by the grantor, James M. Duncan, m. 
12 That identity of parties is really the 

13 heart of this case, your Honor. Consent or 

14 acquiescence of all parties who are concerned with 

15 the matter, I think your Honor would recognize, 

16 ·cures any objection or argument that Mr. Dingman may 

17 raise on behalf of the complainant. 

18 We have here a situation in which James 

19 M. Duncan was the grantor of the living trust. He 

20 was the trustee of the living trust. He was the 

21 beneficiary of the living trust. 

22 As such, nobody else had any vested 

1 interest in that trust or that trust property except 

2 James M. Duncan. 

3 James M. Duncan was the grantor of the 

4 unit trust. He was the trustee of the unit trust 

S and he was the beneficiary of the unit trust. 

6 And so again, nobody has any vested 

7 interest in the trust or trust property at any time, 

8 except James M. Duncan. 

9 Now, let's suppose the situation 

Page 18 

10 existed in which John and. George and Joe created a 

11 trust, and John was a grantor and Joe was the 

12 trustee and George was the beneficiary, and they 

13 executed this most solemn document that said, We 

14 will not change anything in this trust unless it is 

15 done in writing. 

16 And time goes by and they get together 

17 and say, You know, we don't want to do this 

18 anymore. It's a bad idea. We're changing our minds. 

19 And so they all unite in agreement that 

20 the trust property should be disposed of in some 

21 other fashion. 

22 That's perfectly proper and it's 
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1 perfectly effected when there are no other vested 1 agreement may be revoked by the trustor. And this 

2 interests involved. 2 is so, even though the agreement expressly provides 

3 If someone had come in after the 3 that it shall be irrevocable. 

4 execution of the fli'St trust deed and in some 4 The Fourth Circuit has considered the 

5 fashion put a lien on that property or if 5 situation in which beneficiaries of a trust disposed 

6 Mr. Duncan, as trustee of the living trust, had 6 of property without jumping through all of the hoops 

7 executed a contract of sale for that property and 7 that Mr. Dingman says Mr. Duncan had to jump through 

8 subsequently took action with regard to the unit 8 in order to create the unit trust and effectively 

9 trust, then it's unlikely that we would be here.' 9 put the subject property into the unit trust estate, 

10 But nothing intervened to prevent him 10 and the Court determined that any manifestation of 

11 from doing whatever he wanted to do with his own 11 intent by the interested parties was adequate to 

12 property. 12 accomplish that purpose. 

13 And I emphasize that for all practical 13 The settlor beneficiaries of a trust by 

14 purposes, this remained his own property because he 14 which a trustee holds legal title to real estate for 

15 reserved to himself the right to do anything he 15 their benefit can terminate the trust at any time by 

16 wanted to do with it, to revoke the first trust in 16 acting in such a matter as to unequivocally indicate 

17 whole or in part, to· withdraw property from the 17 the trusteeship has ended such as by convey title to 

18 trust. 18 another person. That is Capital Investment Company 

19 And to say that he has to write a 19 versus Devers 360 Fed 2d 462, a Fourth Circuit case 

. 20 memorandum to himself saying, Dear me, I hereby 20 from 1966. 

21 revoke my trust, or, Dear me, I hereby revoke- or 21 There can certainly be no more 

22 withdraw the property from the unit trust, signed 22 unequivocal indication of removal of this property 

Page 20 
1 myself, carries the letter of the law to absurdity. 

2 The fact is that this property was his 
3 to do with as he wished. He did what he wished, 

4 perhaps a little more sloppily than would have been 

5 the case if he had had counsel, but the fact remains 

6 that he did it. 

7 There is no particular form of written 

8 instrument required to be delivered to himself as 

9 trustee of the unit trust or trustee of the living 
10 trust. 

11 There is no particular form of deed 

12 that was required in order to withdraw the property 

13 from the living trust and put it into the unit trust. 

14 What is significant is that he, being 
15 the only party who had any interest in this matter, 

16 consented to what was done. 

17 And Mr. Dingman's dislike of the 

18 Bottamore case notwithstanding, the grantor there 

19 did establish an irrevocable trust of which she was 

20 the sole beneficiary. 

21 The Court did declare that where all of 

22 the beneficiaries consent to a revocation, the 

"- -- 1 n n_ .. • """' 

1 from the living trust than the execution of a 

2 unit trust which specifically declares that the 

3 subject property is part or the unit trust. 
4 There can be no more unequivocal 

S manifestation of intent to withdraw the property 

Page 22 

6 from the trust than by executing a deed as grantor 

7 conveying the property to himself as trustee of the 

8 unit trust. 

9 And please note that the fll'St trust 

10 deed said any deed which would withdraw the property 

11 from the fU'St trust had to be executed by the 

12 grantor. It didn't say anything about execution by 

13 the trustee. 
14 And so, your Honor, we have here a 

15 situation that doesn't arise very often, but it has 

16 arisen here, and it needs to be dealt with as the 

17 unique fact situation that it is. 

18 That is, we have one person wearing 

19 three hats, one person acting in three capacities, 

20 whether those capacities are expressly stated in 

21 written instrument or not. 

22 We have the only party with a vested 
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1 interest acting as he wished, and the fmal 1 charitable remainder unit in which he conveyed or 
2 expression of his wish is found in the unit trust, 2 attempted to convey property which had previously 
3 not the living trust. 3 been conveyed to the living trust, the second deed, 
4 The complainant would have us look at 4 whereby he deeded the property from himself as 
s this case backwards. What we should be doing is s grantor to the unit trust, and then subsequently 
6 focusing on the fact that the fmal expression of 6 entering into a sales contract to sell that property 
7 Jim Duncan's intent was found in the unit trust and 7 to my client, Nationwide C.H., L.L.C. 
8 the unit trust deed. 8 Now, one of the issues that has been 
9 By what right do they claim or by what 9 raised by Mr. Dingman is the language in that fll'St 

10 authority do they claim that he did not have the 10 deed, saying that in order for there to be a 
11 right to do that? There is no such authority. 11 subsequent - or to be revocation, there has to be 
12 When all parties consent, that consent 12 another deed signed by the grantor. As Mr. 
13 is adequate to do what Mr. Duncan did. It would be 13 Costello's pointed out, there is indeed a second 
14 the same as if there were any other kind of contract 14 deed that had been signed by the grantor. 
15 in which there were three contracting parties, and IS Why should the provisions of the 
16 those three contracting parties, notwithstanding the 16 language of the fli'st deed be of any more 
17 fact the contract said it cannot be modified except 17 significance or more importance than the second 
18 in a writing signed by all parties; those three 18 deed, particularly here where there are no third 
19 parties got together and decided to modify the 19 parties who are impacted by that? 
20 contract. 20 All of these actions have been taken by 
21 And that factual situation is upheld 21 Mr. Duncan in his united capacities as grantor, 
22 constantly by the Courts of this Commonwealth, and 22 beneficiary and trustee. 
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1 that is the situation we're facing here, and that's 

2 why, your Honor, we ask that you uphold the unit 

3 trust, uphold the unit trust deed and the Nationwide 

4 sale contract as the rma1 and valid expression of 

S Jim Duncan's intent to do what he wanted to do with 

6 his own real estate. 

7 THE COURT: Thank you. Mr. Chapman. 

8 MR. CHAPMAN: Thank you, your Honor. 

9 Gerald Chapman on behalf of Nationwide C.H., L.L.C., 

10 and I won't go back over the arguments that 

11 Mr. Costello has advanced here, so I'll be very 
12 brief. 

13 I don't think it can be emphasized 
14 enough that the - well, first of aU, in construing 

IS a contract, a Court necessarily must look to the 

16 intent of the parties arid to seek to do what the . 

17 parties intended, and I think that the -

18 particularly in an equity court as we are in here 

19 today, that's a particularly pointed direction for 

20 the Court to go. 

21 The three documents, which I submit are 

22 the clearest intent of Mr. Duncan, are the 
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Who had the ability to change the terms 

2 or this living trust? Mr. Duncan did. 

3 The fact that be may or may not have 

4 put after his signature trustee, grantor and 

s beneficiary I don't think is of significance here. 

6 Would I have liked to have seen it? or 

7 course, but that's not the case here and It~ 
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8 it's incumbent upon the Court to try to manifest the 

9 intent, which is just blatantly clear here. 

10 Certainly the position being taken by 

11 Mr. Austin is that the creation of the unit trust 

12 and the conveyance of property into it is a nullity, 

13 that the second deed is a nullity, that the purchase 

14 contract is a nullity. 

IS I think that the- in particular, 

16 since no third parties are impacted adversely with 

17 respect to that, I think the Court can very readily 

18 conclude that the intent of Mr. Duncan was as we 

19 have stated, and therefore, that summary judgment in 

20 favor of Nationwide C.H. as well as the City parties 

21 should be upheld. 

22 Thank you. 
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THE COURT: All right. 
2 Chapman. 

Page 27 
Thank you, Mr. 

3 MR. DINGMAN: Your Honor, briefly to 
4 rebut if I might, let me, on the - going last first 
5 approach, the question of intent is asserted by 
6 Nationwide and to a certain extent by the City 
7 parties. We briefed that isme eXtensively in the 
8 motion in limine. 

9 In construing a deed, in construing 
10 documents, the Court does not look beyond the four 
11 comers, ought not look beyond the four comers 
12 where they're clear on their face. 
13 I submit it is a very strained reading 
14 of the fll'st deed, the 1993 deed, to suggest that 
15 it, by itself, completely revoked 200 years of title 
16 law in Virginia and provided that the- we didn't 
17 need the grantee of the last deed to sign the- as 
18 grantor or the next deed in order to have~ proper . 
19 chain in title. 

20 In fact, I don't think that Nationwide 
21 would have raised the issue in this case if they 
22 thought that was true. 

Page 28 
It is, I submit, a bit at least ironic, 

2 if not inappropriate, for Nationwide to suggest that 

3 the Court infer intent from the '99 deed and other 

4 actions in 1999, actions which they have in other 

5 pleadings taken the position, Well, maybe the intent 

6 wasfraud. 

7 I don't suggest that .Tun Duncan was 
8 guilty of fraud. I suggest that the fact that 

9 Nationwide carries those two thoughts around in its 

lO head suggests the underlying reason why courts don't 

L 1 start speculating about the intent of people where 

L2 the documents are clear and unambiguous on their 

L3 faces. 

L4 Moving up to Mr. Costello's arguments, 

l5 he places some alliance now on the Capital 

l6 Investor's case, and tha~ is _811 interesting 

. 7 reliance, given that in that case, Mr. Morrison 

.8 conveyed property to Mr. Devers. 

. 9 The Court subsequently determined, the 

~0 United States District Court, determined that that 

~1 was a trust deed, although it read on its face as an 

'.2 absolute conveyance, under all the circumstances, 

•--- """ n_ -- """" 
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the Court subsequently concluded that no, in fact, 

2 Mr. Morrison was trying to defraud his wife, and 

3 that that was a trust deed. 

4 Then Mr. Morrison, who apparently was 

S not a very trusting soul, became concerned that 

6 Mr. Devers was going to do him dirty, and so Mr. 
7 Morrison turned around a year later and he did a 

8 deed of the property. He conveyed it away. 

9 And the Fourth Circuit did hold that, 

10 you know, you can't ignore the formalities. You 

11 can't convey more than you own. Just because you're 

12 a beneficiary of this trust we found doesn't mean 

13 that you can convey the property. You've got to get 

14 Mr. Devers to convey it. 

15 So I would ask the Court to review that 

16 portion of the Capital case that's relied on by the 

17 City parties. 

18 Again, your Honor, the case comes down 

19 to this: Jim Duncan put the property outside his 

20 own control. If a subsequent act by him in his 

21 individual capacity is enough to withdraw the 

22 property from the living trust, the 1993 trust, and 

1 to subject it to the claims of others, like 

2 Nationwide, then what is the meaning of a 

3 spendthrift trust? 

4 What is the meaning of the living trust 

S documents that he created? 

6 What is the meaning of the 1993 deed in 
7 which all of these documents were put beyond his 

8 individual control, put in such a way that a title 
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9 examiner running through the land records of the 

10 City of Alexandria would see a conveyance into 

11 Duncan, Trustee, and would see no conveyance out by 

12 Duncan, Trustee? 

13 And this - with all due respect, your 

14 Honor, I submit that the 1999 deed is as valid as if 

15 your Honor were to deed my house to someone else. 

16 It simply doesn't lie, and the summary 

17 judgment ought to be granted in favor of the trust 

18 that was created by Mr. Duncan, is clear on its 

19 face • 

20 Whatever his intentions were in 1999 

21 are now beyond the pale of the grave. We don't know 

22 those. Nationwide can pursue its remedies as it 
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1 sees fit. Thank you. 

2 THE COURT: Mr. Costello, Mr. Chapman, 

3 I'll hear any brief response you want to make. 

4 MR. CHAPMAN: Very briefly, your Honor, 

S just for the record, to make clear, Count n of the 

6 counterclaim of Nationwide C.H., L.L.C. is a claim 

7 of constructive fraud. 

8 And as we discussed in chambers prior 

9 to this hearing today, that is being severed and 

10 will be heard another day, and that's not a part of 

11 the summary judgment motion, although Mr. Dingman 

12 made reference to it. 

13 I just want to make clear that that's a 

14 pleading in the alternative that if indeed we are 

1S unsuccessful with respect to the declaratory 

16 judgment of Nationwide C.H., then we would assert 

17 the constructive fraud claim. 

18 THE COURT: All right. Anything else, 

19 Mr. Costello? 

20 MR. COSTELLO: Your Honor, I'm going to 

21 rely on the extensive writings that I have rlled. 

22 I will simply point out that the 

Page 32 
1 concept of :Mr. Duncan acting in his individual 
2 capacity is a fiction. 

3 He was all things in this case, and he 

4 acted in all capacities in this case, whether it's 
s specifically written on any instrument or not, 

6 because he was the only party who had any interest 
1 in this property. 

8 THE COURT: All right. Thank you. 
9 I'll try to let you all know something just as 

10 quickly as I can. I recognize there are some 
11 serious time considerations here. 

12 In the meantime, I would urge counsel, 
13 if there's some way that this matter could be 
14 resolved, to make every effort to do that. I'm 
IS hopeful to have something for you by the end of the 
16 week. 

17 Maybe that's a little bit optimistic, 
18 but I'm sure going to try to do that. 
19 MS. ENGLE: Your Honor, one quick 
20 point: You had mentioned in chambers getting a 
21 record of this. I didn't know if you wanted a 
22 transcript. 
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1 THE COURT: No, no, no. I was talking 
2 about in the event there were witnesses called. 

3 MS. ENGLE: Okay. All right. 
4 THE COURT: Thank you. 

s (Whereupon, at approximately 10:55 o'clock, 
6 a.m., the hearing in the above-entitled matter was 
1 concluded.) 
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CERTIFICATE OF COURT REPORTER 

2 I, Vicki L. Pardee, who was duly sworn to well 
3 and truly report the foregoing proceedings, do 

4 hereby certify that they are true and correct to the 
s best of my knowledge and ability; and that I have no 
6 interest in said proceedings, financial or 

1 otherwise, nor through relationship with any of the 
8 parties in interest or counsel. 

9 

10 

11 

12 

13 VICKI L. PARDEE 
14 

IS 
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Re: Austin, Trustee v. City of Alexandria, et al. 
Chancery No. CH010249 

Dear Counsel, 

Courthouse 
520 King Street 

Alexandria, Virginia 
22314-3164 

(703) 838-4113 

This cause is before the Court on cross-motions for Summary Judgment and the 
related motion in limine to allow parol evidence if summary judgment is not granted. 

llte material facts are not in dispute, the docu!Ilents are clear and unambiguous, 
and the cause can be decided as a matter of law .. Hence, summary judgment is the 
appropriate remedy and no parol evidence will be permitted. Summary Judgment will be 
granted to Defendants. 

James M. Duncan, III, conveyed certain real property to a trust created in 1993 
(hereinafter referred to as the "living" trust). The conveyance was from Duncan as an 
individual to himself as trustee of the living trust. 

In 1999, Duncan created another trust (hereinafter referred to as the "unitrust") 
and conveyed the same property to that trust, signing the deed individually not as trustee 
of the living trust. -
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Complainant is trustee of the living trust, which is to provide him with a lifetime 
income and then to pass to the James M. Duncan Library Foundation. Defendants are 
beneficiaries of the unitrust. The property was sold to Defendant Nationwide and 
Complainant brings this action contesting the validity of the sale from Duncan as trustee 
of the unitrust to Nationwide. Austin argues that Duncan, as trustee of the unitrust, never 
had authority to convey the property because the conveyance from Duncan individually 
to himself as trustee of the unitrust was invalid. He relies on Air Power. Inc. v. 
Thompson. 244 Va. 534 (1992), for the proposition that the beneficiary of a trust retains 
no interest in the real property but only a personal property interest in proceeds, rents, 
and profits and upon Cohn v. Central Natio'nal Bank. 191 Va. 12 (1950) for the 
proposition that the withdrawal of the property from the living trust could only have been 
done strictly in accordance witli the tenns of the trust. 

In the conveyance of the property to the living trust in 1993, the Deed in Trust 
states: 

any revocation of the trust agreement by grantor shall not be 
effective as to the property herein conveyed unless he executes 
a deed, duly recorded, evidencing such revocation and 
reversion oftitle. 

The document creating the living trust states that Duncan may withdraw the 
property from the trust by giving reasonable notice in writing to the trustee "by signed 
instrument delivered to the trustee during my lifetime .... " 

Defendants argue that by conveying the same property to the unitrust by deed 
Duncan complied with both provisions above. The requirement of a deed, they argue, is 
met by the deed conveying the property to Duncan as trustee of the unitrust and that this 
deed evidences Duncan's intent to revoke the conveyance to the living trust. Further, 
they argue that the trust document does not specify the kind of"signed instruments" to be 
delivered to the trustee of the living trust and that to require Duncan to give a particular 
type of written notice to himself would be the requiring of a useless act. · 

Further, they argue that the documents must be_interpreted so as to give effect to 
Duncan's intentions. 
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Duncan's actions complied with the requirements of the living trust documents for 
revocation of the conveyance and, therefore, the subsequent conveyances to Duncan as 
trustee of the unitrust and to Nationwide are valid. 

The deed to Duncan as trustee of the unitrust conveys with it the power and 
authority to protect and conserve, sell, contract to sell, grant options to purchase, convey 
with or without consideration, and to encumber the real property. By conveying the 
"entire bundle of rights", Duncan clearly evidenced an intent to revoke the prior 
conveyance and to revert the title. 

This case is distinguishable from Cohn. supra, where the trust documents did not 
authorize a revocation after the death of the settlor nor by his will. Not only does the 
deed comply with the requirements of the Deed in Trust, it also, along with the trust 
document creating the unitrust, satisfies the living trust document's requirement that 
withdrawal of the property must be by signed "instrument" (no type of instrument being 
specified) and by reasonable written notice to the trustee. Clearly, there has been a 
delivery of a signed instrument to the trustee when Duncan himself signed the unitrust 
documents and deed. This also satisfies the requirement of reasonable written notice to 
the trustee. 

Duncan as grantor of the living trust had the authority to withdraw the real estate 
from that trust. He did so by virtue of the documents creating the unitrust and the deed to 
himself as trustee of the unitrust. 

For the foregoing reasons, summary judgment will be granted to Defendants on 
the issue of the validity of the conveyances to the unitrust and to Nationwide. The counts 
of the cross-bill alleging constructive fraud by Duncan will, I assume, be voluntarily 
dismissed. 

Counsel should prepare an appropriate order noting Complainant's objections. 

Very truly yours, 

~-----
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF ALEXANDRIA 

WU..LIAM Y. AUSTIN, TRUSTEE OF THE 
JAMES M. DUNCAN, ill, LIVING TRUST 
(Declaration dated September 7, 1993), 

Complainant, 

v. 

THE CITY OF ALEXANDRlA, VIRGINIA, et al., 

Respondents. 

DECREE 

In Chancery No. CH010249 

TinS CAUSE came before the Court August 24, 2001 upon the Motion for 

Summary Judgment filed by Complainant, the Cross~Motions for Summary Judgment 

filed by Respondents The City of Alexandria, Virginia and the Alexandria Library Board 

against Complainant, and by Respondent Nationwide CH, LLC, upon the Motion for 

Summary Judgment filed by Respondent Nationwide CH, LLC against Complainant as to 

Count I of the Counterclaim of Nationwide CH, LLC, and upon Stipulation of Facts and 

written memoranda of the parties, and was argued by counsel. 

TinS COURT, having considered the Motion for Summary Judgment filed by 

Complainant William Y. Austin ("Austin"), the Cross~Motions for Summary Judgment 

filed by Respondents The City of Alexandria, Virginia and the Alexandria Library Board 

("Alexandria") and Nationwide CH, LLC (''Nationwide"), the Motion for Summary 

Judgment filed by Nationwide as to Count I of its Counterclaim, and the oppositions of 
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the parties thereto, a hearing thereon having been held and good cause having been 

shown, it is, 

ORDERED, ADJUDGED AND DECREED that the letter opinion of this Court 

dated August 31, 2001, entered in this matter is incorporated herein by this reference; and 

it is further 

ORDERED, ADJUDGED AND DECREED that the Motion for Summary 

Judgment by Austin as to the Bill of Complaint filed herein against Respondents 

Alexandria and Nationwide is DENIED; and it is further 

ORDERED, ADJUDGED AND DECREED that the Cross-Motions for Summary 

Judgment filed herein by Alexandria as to its Cross-Bill of Complaint against Austin and 

by Nationwide are hereby GRANTED; and it is further 

ORDERED, ADJUDGED AND DECREED that the Motion for Summary 

Judgment filed herein by Nationwide as to Count I of its Counterclaim against Austin is 

hereby GRANTED; and it is further 

ORDERED, ADruDGED AND DECREED that: 

1. The execution by James M. Duncan ill of the J.M. Duncan ill Charitable 

Remainder Unitrust dated August 4, 1999 ("The Unitrust Agreement") and the Deed of 

Contribution dated August 3, 1999 (the ''Unitrust Deed") conveying that certain real 

property commonly lmown as 200 North Henry Street and 1115 North Cameron Street in 

the City of Alexandria, Virginia as more fully described in that certain Deed recorded in 

Deed Book 1498 at Page 1240 among the land records of the City of Alexandria, Virginia 

(the "Property'') operated to remove the Property from the James M. Duncan m Living 
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Trust (the "Living Trust") and to transfer and convey such Property to the Unitrust and 

amended and/or revoked the Living Trust as to the Property; 

2. The Purchase Contract dated October 20, 1999 between the Unitrust and 

Nationwide (the "Sales Contract") is a valid and enforceable agreement as between 
; 

Nationwide and the Unitrust with respect to the Property; 

3. This Court hereby appoints "P, ~ ~ as trustee 

of the Unitrust to complete the tenns of the Sales Contract on such tenns and conditions 

as the trustee shall deem appropriate and to distribute proceeds of the sale of the Property 

upon settlement as provided by the Unitrust and to carry out the terms of the Unitrust; 

4. The UnitrUst Agreement and the Unitrust Deed are hereby declared to be 

valid, enforceable, and the controlling documents concerning the ownership of the 

Property and the right to transfer and convey the same; 

5. The Trustee shall administer the Sales Contract on behalf of the Unitrust, 

provided, however, that the Sales Contract shall have an effective date as of the date of 
1 a (:~e. r -~"""-''5 '":i:> e <-re 42.. .s hJC.11 .b ¢ 

the acceptance by the Trustee of his appointment hereunder. f; na..l "-"'£. t\u+ 5 '"' ~j e ~ 1-
·i-o A"""i \=-....t.r-1-lter 

THIS DECREE IS FINAL and the Clerk is directed to file it among the ended ~c/. 
causes. 

... 
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WEASKFORTmS: 

1£-JL?df-/fi,eY 
R~d L. Gelber, VSB #23~91 
Counsel for Nationwide CH, LLC 
8150 Leesburg Pike, Suite 600 
Vienna, Virginia 22030 

GERALD ~CHAPMAN, LLC 

~ -~ By: / ~I ..s 
Geraltf'OCi1aj)tllan, pro hac vice 
Counsel for Nationwide CH, LLC 
6917 Arlington Road, Suite 350 
Bethesda, Maryland 20184 

. Co e o, Esq., VSB # 15123 
cmliiSI*fl~ City of Alexandria, Virginia and 
The Alexandria Library Board 
8136 Old Keene Mill Road, Suite A-210 
Springfield, Virginia 22152-1843 

A 
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ASSIGNMENTS OF ERROR 

I. The Trial Court erred in holding that the actions of James M. Duncan, ill complied 

with the requirements of the James M. Duncan, m Living Trust for revocation ofhis 

conveyance of the Property at issue into that trust. 

• n. The Trial Court erred in holding that the execution by Duncan of the J. M. Duncan 

ill Charitable Remainder Unitrustand the Deed ofContribution removed the Property 

at issue from the Living Trust and transferred that property to the Unitrust. 

m. The Trial Court erred in holding that the Unitrust Deed, executed by Duncan solely 

in his individual capacity, was effective to convey title to the Property to the Trustee 

of the Unitrust. 

IV. The Trial Court erred in premising its holding regarding revo~tion of the conveyance 

to the Living Trust upon the "intent" evi~ced in the Unitrust Deed and the 

execution of the Unitrust Agreement itself. 

V. The Trial Court erred in declaring the Unitrust Agreement and the Unitrust Deed to 

be valid and enforceable and the controlling documents regarding ownership of the 

Property at issue. 

VI. The Trial Court erred in holding that the purchase contract between the Unitrust 8nd .· 
Nationwide CH LLC is a valid and enforceable contract. 

Vll. The Trial Court erred in appointing D. Brian Costello as Trustee of the Unitrust to 

complete the terms of the purchase contract and distn'bute the sales proceeds 

according to the Unitrust. 
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