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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

PETITION FOR APPEAL AND SUPERSEDEA$.

EDGAR MARSHALL, ET ALS.,

vs.
FREDERICI{SBURG

LU~fBER

CO., INC., ET ALS .

.PETITION OF EDGAR MARSHALL, IDA P. MARSHALL
AND VIRGINIA P. WILLIAMS. ·

1:o the Honot·able Judges of the S.upren~e Court of Appeals
of Virginia:

Your petitioners Edg·ar M~arshall, Ida P. ~Iarshall and Virginia P. Willimns, formerly Virginia P. Gregory, usually
styled herein as the defendants, respectfully represent that
they are ag·grieved by a final decree o.f the Chancery Court of
the City of Richn1ond, 'rirginia, entered on the 6th day of October, 1932, in a Chancery suit pending· in the Chancery Court
of the City of Richmond, V a., under the short style of Howard L. Neff vs. Fredericksburg Lu1nber ,company, Inc., et
als., whereby your petitioners were ordered to repay to the
Frederieksburg Lumber Con1pany the sun1 of $4,250.00 ·with
interest, and for whieh a judgment was entered therein against
them.
"\Vherefore, your petitioners pray t.hat an appeal and writ
of supersedeas may be awarded them, and that the said decree may be reversed and annulled and a final decree entered
in their. favor.

~---------.
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A transcript of the record of said suit and of the decree
rendered therein is herewith filed.
Pursuant to Rule 2 of this Honorable Court as amended on
November 6th, 1929, your petitioners adopt this petition as
their brief and aver that a copy of this petition was delivered
to J. F. Hall, the opposing counsel in the Trial Court on the
17th day of March, 1933, and begs that a reasonable opportunity may be allowed for stating orally the reasons for reviewing the decree complained of.
FACTS.
On January 10, .1910, the Fredericksburg Lumber Company, .
Inc., was chartered with Edgar Marshall as President, R. F.
Burnham, Vice-President, and J. B. Woody, as SecretaryTreasurer. Marshall, Burnham, .Woody, C. S'. Gibson and
B. G. Jones were directors. This company had an authorized
capital of $100,000; however, only $13,750 of stock was issued.
It engaged in the business of buying and selling manufactured lumber and other timber produ_cts and at no time during
its existence did it operate saw mills or manufacture timber
into lumber.
·
For some time prior to 1919 all of the stock had been acquired by Edgar l\Iarshall, J. B. Woody and their families,
and Edgar Marshall was President, Ida P. Marshall, his wife
Vice-President, J. B. Woody, Secretary and Treasurer. These
three together with lVI. D. Woody, wif.e of J. B. Woody, and
Virginia P. Marshall, daughter of Edga.r Marshall, constituted
the Board of Directors.
It appears from the evidence that at all times the active operation and management of the business of the company was
in the hands of J. B. Woody and his wife, M.D. Woody, and
that Edgar 1\iarshall, his wife and daughter took no part in
its management and knew nothing of its business except what
they ascertained when present at the annual meetings.
As far back as ·October 23, 1916, J. B. Woody sought to
acquire all of the stock and to that end agreed to purchase
the :Niarshall 's stock as is evidenced by the fact that Edgar
Marshall on October 23, 1916, had his certificates endorsed
and deposited them in the Planters Bank of Fredericksburg
for delivery to Woody on the payment of the purchase price;
however this sale was not consun1mated due to the fact that
Woody could not raise the money.
While Woody was conducting the business of the Fred- ·
erieksburg Lumber Company, which was buying and selling
manufactured lumber and other timber products, he was also
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on his own account engaged in buying standing timber and
operating saw mills. About January, 1918, Howard L. Neff,
a lumber dealer in Philadelphia, was approached by Woody,
who desired to sell to N·eff lumber to be manufactured by him
ana against which sales he proposed tha.t Neff should make
advances. Neff refused to do business with Woody because
of his lack of credit rating, but suggested that Woody should
handle the lumber through the Fredericksburg Lumber Company, and that he would make the advances on its credit.
Woody adopt-ed this suggestion and without the knowledge
of the Marshalls proceeded to do business with Neff through
the Fredericksburg Lumber ·Company. The dealings thus
begun with Neff continued up to and beyond August, 1919, at
which time it appears that a controversy had arisen wherein
Neff claimed that the Fredericksburg Lumber Company owed
him a large sum while Woody was contending that Neff had
failed to g-ive proper credits and inspe·ctions, and that Neff
was actually indebted to the company. c·ulminating this in
October, 1919, Neff brought suit against the Fredericksburg
Lumber ·Company and Woody on behalf of the company filed
a counterclaim wherein he alleged that Neff was due nothing
and that Neff owed the company $1,296.26. This suit continued on the docket of the Circuit Court of Fredericksburg
until 1922 when a judgment was rendered in favor of Neff.
According to the evidence, Edgar Marshall knew nothing
of the pending suit until long after the judgment was obtained.
Some time during August, 1919, Woody again renewed his
offer to purchase stock of the Marshall's and on August 27th,
1919, did purchase the stock of Ida P. Marshall in the amount
of $3,250.00 and that of Virginia ~arshall in the amount of
$1,000.00.
According to the statement of Edgar 1\Iarshall in his deposition (pag-e 90 of Record) vVoody stated to him that he would
pay for the stock out of his salary and lumber he was delivering to the Fredericksburg Lumber ·Company, and that he
would use the Fredericksburg Lumber Company's note, if he,·
:.Marshall would handle it at a bank in Richmond, and that he
would curtail the notes as they became due. Thereupon
Woody executed two notes of the Fredericksburg Lumber
·company, one for $3,250.00, and one for $1,000.00 payable at
ninety days, and delivered thmn to Marshall.
Upon the maturity of these notes, the note for $1,000.00,
representing· the purchase price of the stock bought of Virg·inia 1\Iarshall Gregory, was paid by a. $1,000.00 check of the
Fredericksburg Llunber Company, and the $3,250.00 note wa.s
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curtailed and at a later date paid out. It appears from the
ledger of the Fredericksburg Lumber Company at the time
of this transaction that there was undrawn salary due from
the company to Woody for the year 1918 in the amount of
$2,400.00, and $1,600.00 as accrued in 1919, a total of $4,000.00;
and the ledger further shows that this stock transaction was
charged ag·ainst the account of J. B. Woody with the company, see ledger pages 1 and 16. (Exhibit H. L. N. #1, Rec~
ord, p. 96.)
The evidence further shows that at the time of the purchase of the stock there was no indication or suggestion that
the Fredericksburg Lumber Company was other than solvent,
and as far as Edgar Marshall, Mrs. ~Iarshall, and Virginia
Marshall Gregory knew, the company was entirely solvent,
and there is no evidence in the record which shows that it was
not solvent on August 27, 1919, or at any time before the
notes were paid out.
In addition to this, the· copy of the income tax report filed
with the Federal Government for the calendar year 1919 shows
that there was 1nade for the year 191 9, a net profit of $4,138.57
on ·which tax was paid. (See photostat copy of income tax
report filed with depositions of Edgar Marshall, page 88 of
Record.) (Exhibit E. ~I. # 5.)
The evidence further shows that none of the J\lfarshalls were
aware of the fact that the Fredericksburg Lumber Company
had been selling lumber to or receiving advances from Howard L. Neff, and the first intimation that Edg·ar ~{arshall had
of any transactions between Neff and the company .was in October, 1919, when ~lr. :Niarshall received a. letter from B. P.
Willis, attorney for Howard L. Neff, advising him that the
Neff account had been placed in his hands for settlement, that
he l1ad called Ivir. Woody and as Woody was out of town he
would like to have an interview with 1\:I:r. ~1arshall. As a. result of this letter, 1vir. ~tfarshall on October 31st, 1919, wrote
to J. B. Woody as follows:
. ''I an1 enclosing a letter fron1 ~fr. Wills for your attention,
and an answer as I know nothing about it. Attend to it.
Also write me a letter explaining san1e. \Vill write to Mr.
Willis I have referred this letter to you." (Record, page 86.)
Exhibit E. M:. #1, Series B.
Marshall further states that V\Toody either wrote him or
that he saw \Voody and. \Voody stated that there was an unsettled n1atter of accounts between the Fredericksburg Lum-
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her Company and Neff, and that Neff was inde-bted to the
Fred~ricksburg· Lumber Company.
On October 4th, 1919, it appears that the Fredericksburg
Lumber ~Company through J. B. Woody wrote a letter to B. P.
'Villis as follows :
"Replying to yours of the 3rd instance would say that on
receipt of satisfactory account of sales from 1\Ir. Neff, which
've have asked for at least twenty times, we are ready to settle
the account. We ha:ve shipped 11:r. Neff lumber twice enough
to pay the account.'' (Record, p. 87.) Exhibit E. M. #2.
These letters are filed as exhibits with the depositions of
1\tir. Marshall.
The evidence further shows that J. B. Woody in February,
1921, entered into an agreement to purchase the stock held
by Edgar 1\ia.rshall in the amount of $5,650.00 for which he
agreed to pay $5,200.00, the same to be evidenced by his neg-otiable note in the amount of $5,200.00 to which the stock
would be attached for collateral, and pursuant thereto Woody
-did pay by cash and by delivery of lumber from his operations
jn Culpeper to Edgar ~Iarshall, $1,119.00, and a.t a later date
executed his note to 1\Ir. Marshall for the difference. It further appears that after "Voody contracted to purchase the
stock of Edgar 1\!Iarshall he apparently ceased doing business
as the Fredericksburg Lumber Company, and accorqing to
]\IarshaU's statement, when he purchased his stock he told
him that he was going to close out the corporation and do
business in his own nmne. There is no evidence in the record
to show what was the condition of the Fredericksburg Lumber Company after the income tax report of 1920 for the calondar yea_r 1919; however, it appears that the Fredericksburg
Lun1ber Company continued to do business from that thue
until some time in the year 1922 when Woody, without notice
to anyone and apparently without reason, suddenly left for
parts unknown, and according to the evidence, at the time he
left there were no past due or unpaid accounts of the Fredericksburg Lumber Company except the judgment of Neff.
Not only does the partial bank statement of the company
show that it was handling· a larg·e amount of money, but the
ledger sho"rs that it was doing· a tremendous volume of business. For example, taking sixteen accounts in the ledger
ranging from $5,000.00 to $70,000.00, extending over a. period
of approxin1ately eighteen months, and covering- the year 1919
it appears that these sixteen accounts total $274,187.00.
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As before related, when Woody purchased the stock of Mrs.
Marshall and her daughter, Woody stated to Mr. Marshall,
who was acting- for his wife and daughter, that the company
was indebted to him as he had not collected his salary of
$2,400.00 for the year 1918 and that he would pay for the
stock out of this salary and out of the 1umber he. would ship
to the company. The books of the company show: that $4,000
was due Woody in back salary on Aug-ust, 1919_, the date of
the sale, and approximately $4,600.00 was due him when the
first note fell due. Also it does not appear from the books
that Woody drew any salary for the years 1919, 1920 or
1921.

In Woody's account on page 16 of the ledger, Ex. H. L. N.

# 1, there appears as of February 24, 1920, a charge of
$2,000.00 ag-ainst Woody, which is apparently for $2,000 of
the company's funds used in the stock transaction. The check
for $3,250.00 introduced in evidence by' the .plaintiff as having
been used in the ~payment of the notes executed for stock,
bears on its face the following notation: ''Charged J. B.
Woody,'' which would indicate that this check of $3,250.00
had been or would be charged ag-ainst J. B. Woody, and if as
is claimed by the plaintiff this check was used in the stock
transaction, it would appear that the stock was sold to Woody
and that he used the check in question which was charged
against him.
After Woody left an execution was issued on the Neff judgJnent and on November 9, 1922, a Sheriff's sale was had of
the company's office furniture and safe, at which time they
were purchased by Neff, who on that day had the safe opened
a.nd in it he found tlie books, papers, stock certificates, notes
and other paper and document any evidence on which he
bases this suit.
Although Neff had this evidence in his hands from N ovember 9, 1922, he waited to institute this suit until December 29,
1925, a period of more than three years after such evidence
had come into his hands.
Besides this, subsequent to November 9, 1922, and before
the suit was brought, Mrs. Woody, the wife of J. B. Woody,
became hopelessly insane and is now confined to an ayslum
and for that reason her evidence was not available to the
defendants.

-------
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PLEADINGS.
(1)
A bill was filed by Howard L. Neff, the plaintiff, in which
he made the following allegations:
A. That Howard L. Neff was a creditor in August, 1919.
B. That the defendants were officers and directors of the
company. (See Record, pages 4 and 5.)
C. That the officers and directors of said corporation with
intent to defraud the corporation's creditors, and particularly
your complainant, arranged in the year 1919 for the payment to Ida P. Marshall and Virginia P. Gregory, respectively,
the sums of $3,250.00 and $1,000.00 of the corporate funds, the
said payments being in the pretext and guise of a purchase
by the corporation of the shares of stock held by the said
parties respectively, at par, the said stockholders being at
that time the wife and daughter of the president of the corporation residing with him, and being also themselves directors of the corporation, and. the said Ida P. Marshall being
the Vice-President of the corporation. (See Record, page 5.)
D. That the company was insolvent at .the time of the above
transaction. (R., page 6.)
·
E. That the s~id stock sale was a fraud upon the rights of
the creditors of the company. (See Record, page 7.)
F. That by reason of the foregoing all of the officers of
the company ~re liable. The prayer of the bill was that the
officers and directors aforesaid be made personally responsible for said funds fraudulently diverted and be required to
repay same.
·
(2)

The defendants, lVIary D. Woody, by her Committee, she
being· insane, and Edgar Marshall, Ida. P. Marshall apd Vir·
ginia P. Gregory filed :
~. Their demurrer, which was not insisted upon or argued.
(R., p. 12.) .
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B. A plea of statute of limitations by Edgar Marshall, Ida
P. Marshall and ·virginia P. Greg·ory, since the suit was
against them as directors and officers of the company. (R.,
pp. 12 and 13.)

C. N. B. Davidson, Committee of ~fary D. Woody, filed an·
answer with a general denial of the allegations in the bill.

D. Edgar ~1:arshall, Virginia P. ~{arshall and· Ida P. 1\farshall :filed an answer in which they denied the allegations of
the bill an"d alleged (R., pp. 13 to 19):
That J. B. Woody, who was Secretary and Treasurer, and
operated the company, had for some time desired to obtain
control of the company and in 1916 offered to buy these defendants' stock at par, and on the 23rd of October, 1916, they
endorsed their stock and placed it with the Planters Bank in
Fredericksburg, Va., for delivery to vYoody. That vVoody
could not at that time complete the deal. However, in Angust, 1919, he again renewed his offer and at that time purchased the stock of Virginia P. Gregory and Ida P. Marshall,
at which time he stated that he would borrow the note of the
company to close the transaction.
That the stock was paid for by Woody. ·
'That in February, 1921, about two years after this, J. B.
Woody purchased the stock ofEdgar 1\llarshall in the company,
and had, when he left for parts unlrnown in 1922, partly paid
for same.
That the Fredericksburg Lumber Co., Inc., was not insolvent
in August, 1919, or in the year 1920.
ASSIGN~IENTS'

OF E·R.ROR.

I. The Court erred in overruling the 1notion of the defendants for an issue to a jury. (Record, pp. 106-107.)
II. The Court erred in overruling and striking out the plea
·
of Statute of Lhnitations. (Record, p. 110.)
III. The Court erred in holding that the stock transaction
was a fraud, and in entering a decree requiring the repayment of the purchase price of said stock and iri giving judgment against the defendant.
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FIRST ASSIGNMENT.
The Co·urt Erred in Refusing to Direct arn, Issue to the Jo.ury.

This case was heard and determined upon depositions and
documentary evidence. The Court had none of the witnesses
before it,-only the cold and unresponsive print of their depositions. ·
The Court took approximately eighteen months to arrive
at a decision, and the case was twice argued. We think this
significant. It indicates that the Court viewed the evidence
as very conflicting.
If the Court had taken the evidence of Edg·ar ~Iarshall as
true, it could not have decreed that the defendants had comInitted a fraud-yet the Court never saw lVfarshall on the
stand and had no opportunity to judge his credibility. We
say, therefore, that this was essentially a case for a jury and
that the Court not only erred in refusing the application for
an issue. but erred also in not directing one on its own motion.
We cite in support of our contention:
Shoemaker v. Shoemaker, 112 Va. 798.

This case involved the genuineness of the signature of the
decedent to a bond asserted against his estate:
The Court, on page 800, said:
''We shall not go into a discussion of the evidence further
than to say that it involves not only the credibility of witnesses, but tlie charg·e of both forgery and perjury on the
part of some of the witnesses who have testified in the case;
and the proof is not, in our opinion, sufficiently definite and
certain to .satisfy us that the ends of ;justice have been attained
hy the decree complained of. With the strong circ1t1nstmn.ces,
both favorable and adverse to the genu.inness of the bond,
a.ptJea.rin_q front the depositin·ns taken anrl considered at the
hearing of the case, it is one pepulia1·ly for a ju1·y, and the
en·or of the court 'Was in not ordering of its ow1t ntotion an is.-;·u.e out of chancery<'
C!at~ron

v. Norton Hardware Co., 123 Va. 380.

This case involved the question as to whether or not Ca-
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tron was indebted to Carrier and in respect to this the .Court
on pages 386 an4 387 said:
"It was pre-eminently a case for an issue out of chancery
to determine whether or not at the timE' of the institution. of
these suits Catron was indebted to Carrier, and if so in what
amount. As said in Shoemaker vs. Shoemaker, 112 Va. 798,
800, 72 S. E. 684, the case was 'one peculiarly for a jury and
the error of the court was in not ordering of its own motion an
issue out of chancery.' J;Vhile directing a,n issue to be tried by
a j'U.ry is a matter .of discretion 'with a court of equity, it is
not OAz arbitrary discret·ion, but one to be exerc·ised upon realWns of sou1~d principles of reason and justice. A mistake in
its exercise is ju.st grownd of appeal, and the appellate cour.t
1oill determine whether or not it has been properly exercised
in a given case. It is error to direct an issue when it should
not have been exercised, and it is equally error to fail to dir~ct one when it should have been directed."
Hook vs. Hook, 126 Va. 254.:

''The rule is also well settled that where the chancellor ( although not. requested to do so) has failed to order an issue out
of chancery in a proper case, and has proceeded to hear and
determine the case, and this court, on appeal is not sa.tisfied
that the ends of justice have been attained, it will reverse and
remand the cause with directions to empanel a jury to determine the issue.''
Dull vs.

D~tll,

140 V a. 370 ( p. 380) :

"In the instant case the judge of the trial court did not
have before him the witnesses who testified. He was not in
a position to judge of their feeling, temper, deportment, bias
or prejudice. His conclusions were arrived at, just as we
must do if we come to a conclusion, from reading the cold
and unresponsive print.''

SECOND ASSIGN.l\IENT.
As to 8tat1tte of Limita.tions.

Sjnce the aJlegations in the hill were that the defendants as
officers and directors in August, 1919, while the company was
insolvent, with intent to commit a fraud against the rights
of creditors, did frnudulently divert corporate funds under
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the g-uise of a sale of stock to the corporation, the plaintiff is
bound by the statute of limitations as found in Code of Virginia 3816:
"No suit shall be brought against any director of a corporation for any liability imposed by the laws of this State unless the same shall be bought within two years after such
right of action shall accrue.''
This statute applies as this was a suit against the defendants as officers and directors ·for the purpose of requiring
them to replace the funds alleged to have been diverted from
the treasury by fraud.
·
As to the time. The stock sale was made in August, 1919,
and the stock had been paid for early in 1919. In addition
to this, Neff had in his hands, all the evidence introduced
by him in this suit as early as November 9, 1922, at which time
he purchased the safe of the company at the .Sheriff's sale and
opened it and found in it the books, stock certificates, checks
and other evidence relied on. Thus this ·information was in
the possession of Mr. Neff three years before the suit was instituted.
Vol. 14-A, 0. J. 192, Sec. 1976:
''An equitable suit by creditors against a director is barred
by laches where the creditor has not commenced suit within a
reasonable time. When a statute of limitations is applicable
it begins to run from the date of the act charged even though
the, creditors are at the time in ignorance of the facts.''

Lint vs.

]}fcLeod,

194 Pa. 566.

If it be contended that the statute began to run only when
the alleged fraud should have been discovered, we call attention to the evidence of Mr. Neff, which shows he got into his _
possession on November 9th, 1922, all of the books, notes,
checks and papers relied on here to sustain the charge of
fraud; that he had them in his possession until the suit was
brought in December 29, 1925, a period of more than three
years after such knowledg·e was in his hands.
We cite:

Grove vs. Lemley, 114 ;va. 205:
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''In 4 Minor's Inst. (3d Ed.) 623, the doctrine is thus
stated: 'It seems to be agreed on all sides that, if the fraud
has been known to the plaintiff, or with the exercise of reasonable diligence and observation might have become known to
him, more than three years before the suit was brought, the
bar of the statute is not affected; and there is believed to be
a like unanimity in favor of the proposition that when the
injury is accomplished by means of, or consists in, a fraud
which is unknown to the plaintiff or could not reasonably have
been expected to be known to him until within the perio4 of
limitation, a court of chancery will intervene to prohibit the
defendant from pleading the statute, whether the fraud cau
be made available to repel the plea in a court of law or not;
that is, chancery 'vill regard the statute as beginning· to run
from the discovery of the fraud. And it is supposed that
where the defendant has fraudulently prevented the discovery of the wrong, the weight of authority preponderates in
favor of allowing that fact to be stated by way of replication
in a court of law to the ·plea of the statute, as an effectual
answer thereto.'
.
But it will be observed that to avail of this equitable jurisdiction, the plaintiff must have acted in good faith and with
reasonable caution and dilig·ence. Foster vs. Rison, 17 Gratt.
(58 ~Va.) 322, 345; Bickle vs. Ch·ristnoo, 76 Va. 676; 4 Minor's
Inst. 622; 25 Cyc. 1216.
In ~edford vs. Clark, 100 Va. ]15, 4:0 S. E. 630, it waR
held: 'He who would repel the imputation of laches on tl1'='
score of ignorance of his rights, must be without fault in remaining so long in ignorance of those rights. Indolent ,ignorance and indifference will no more avail than will voluntary ignorance of one's rig·hts.' See also Foster vs. Mansfield, etc., By. Co., 146 U. S. 99, 36 L. Ed. 899; 13 Sup. Ct.
28. ,,
To like effect see Redford vs. ·Clark, 100 :Va. 122:
"Appellants undertake to relieve then1selves from the inlputation of laches on the ground that they 'vere ignorant .of
their rights. But the avenues of inforn1ation to -them and to
appellees were the san1e. They insist that the recitals in the
deed of tl uly 5, 1851, affect~d appellees, who .are of that favored class, bona fide purchasers for value \\rith notice-yet
failed to apprise then1 of their rights.
One who would repel the ilnputation of laches on the score
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of ignorance of his rights must be without fault in remaining so long in ignorance of those rights. Indolent, ignorance
and indifference will no more avail than will voluntary ignoo:rance of one's rights. Craufo'rd vs. 8rnith, 93 Va. 623, 629,
630; Rowe vs. Ben.tley, 29 Gratt. 763; Massie vs. Heiskell, 80
Va. 78, 805; 2 Sto1:y's Eq. Jr., section 1521-A (13th Ed.)"
Plant vs. H'ltm.phreys, 66 W.Va. 783:

''vVhere one has means of knowing or·ascertaining where
he is put on inquiry, where ordinary prudence should impel
him to inquire, he must do so, or else time runs against him.
Lafferty vs. Lafferty, 42 W.Va. 783, 26 .S. E. 262; Thompson
vs. Whitaker Iron Co., 42 W.Va. 574; 23 S. E. 795. One who
'vould repel the in1putation of laches by showing ignorance of
~1is rights must be without fault in remaining in ignorance of
those rig·hts Indolent ig'Tiorance and indifference will no
more avl!-il to prevent the bar of laches than will voluntary
ignorance. Redford vs. Clarke, 100 Va. 115, 40 S. E. 630; Foster vs. lJilansfield, C. & L. M. R. ·co., 146 U. S. 99, 36 L. Ed.
903, 13 Sup. Ct. Rep. 28.''
The Court erred in denying· the defendants relief under
their plea of Statute of Limitations.
THIRD

AB~UGN1viENT.

I. Neff has no Standing in a Court of Equ,ity.
''He who comes into a court of Equity must come wit}1 clean
hands.'' Clay ·vs. Butler, 132 ,Va. 464, and other decisions too
numerous to n1ention.
vVhat is the position of Ho"rard L. Neff when his status
is measured by this rule 1
\Vhi~e it is true that Neff secured a judgment against the
Fredericksburg Lumber Gompany, Inc., in ~fay, 1922, yet, if
his evidence is to be believed he never actually dealt with the
con1pany and was not a creditor.
He states that John B. '\Voody approached him with therequest that he buy from hin1 certain cars of lumber which he,
\Voody, owned and on which he asked that advances be made.
rrhat he, Neff, declined to make such advances as \Voodv had
no credit standing and suggested that if Woody would handle
the lumber through the Fredericksburg Lumber· Co., Inc.,
which had a good credit rating, he would buy the-lumber
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. and make the necessary advances. Following this suggestion
he thereafter, in this transaction, dealt ·with Woody through
the Fredericksburg Lumber Co., Inc. See Neff's evidence,
Record, pages 58, 59, 60:
P. 58:

'' Q. vVhen J. B. Woody applied to you for advances on
lumber to be manufactured ·by him you refused to make those
advances, I understand?
A. Before I advanced the moneyQ. Answer my question.
A. Yes.
Q. I asked you did you refuse to make such advances?
A. I wouldn't make advances to Woody, but I told him I
would to the Fredericksburg Lumber Company and all the
advances were made on drafts drawn by the Fredicksburg
Lumber Company, J. B. Woody, as treasurer, and it was on
those advances that the court in Fredericksburg gave me the
judgment against the Fredericksburg Lumber Company.
Q. So I presume. Now what I want t.o know is this: Did
J. B. "\Voody first and originally approach you for the purpose of getting from you advances against lumber which he
proposed as an individual to n1anufacture and ship to you f
A. No, he did not. He talked about so1ne cars he had to
ship and I told him the only way I would do business with
him was through the Fredericksburg Lumber Company because I thought they were, according to the statements made
by the comn1ercial agency, in right good shape and Woody
I didn-'t know anything· about.
_Q. Then Woody approached you to get advances on his own
account~

A. No, only on one or two cars when I first began to do business with him. This other transaction in 'vhich I advanced
the money was Fredericksburg· Lumber Company all the way
through. Woody never asked for a cent on his own account,
it was all throug·h the Fredericksburg Lumber Company and
that was understood. I think the records show that.
Q. It doesn't make any difference about the records: you
ans,ver n1y question. You have stated that Mr. Woody first
approached you for the purpose of getting advances and that
you refused to do any business with ~Ir. Woody because he
had no ra:ting, but that you told him you would do business
through the Fredericksburg Lumber. Company. Is that correct?
A. That is right."
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P. 60:
'' Q. You admit you had refused to do business with Woody f
A. Yes.
Q. Except through the Fredericksburg Lumber Company,
isn't that right!
A. Yes.
Q. Then thereafter in accordance with your refusal ~ou
only did business through the Fredericksburg Lumber ·Company'?
·
A. Yes, I did business only through the Fredericksburg
I.Jumber Company and Woody's personal interest was never
mentioned.
·
Q. After you had turned JYir. Woody down on the first occasion and told him you would not do business with liim except through the Fredericksburg Lumber ·Company, thereafter he never approached you for any personal business,
but the business was always done through the Fredericksburg
Lumber Company f
A. That is right.''

This evidence is conclusive of the. fact that the lumber of
John B. Woody was at· the suggestion of Neff and for N e:ff's
protection handled through the Fredericksburg Lumber Company as if it were the company's business.
The evidence of Edgar Marshall shqws conclusively that
the Fredericksburg Lumber Company was at no time engaged in the manufacture of lumber and that its business
consisted solely of buying and selling lumber.
On. the other hand, the evidence shows that Woody was
largely engaged-independently of the Fredericksburg Lumber Company-in buying standing timber, in manufacturing
it into lu1nber, and in selling it. (R., p. --.)
_
The evidence of JYiarshall is also that he had never heard
of any business transaction between Neff and the company
and had no idea that Neff was dealing 'vith the Fredericksburg Lumber Company until October,. 1919, at which time
he received a letter from Willis referring to some unsettled
transaction between the company and Neff, and, thereupon, he
promptly wrote a letter to Woody inquiring what it was all
about, and Woody informed him that it was some unsettled
transaction in which N-eff owed the company money. (.See evidence of lVIarshall, Record, p. 85), and also letter from Marshall to Woody R., p. 6, Exhibit E. M. #1.)
The result of the action of Neff in this transaction was that
for his own protection, he 'vith Woody, perpetrated a fraud
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upon the rights of the Fredericksb~rg Lumber Company by
having Woody sell through the company a large amount of
lu~ber, as a result of which a judgment was finally rende~ed
against the Fredericksburg Lumber Company, all of which
transactions and dealings were never disclosed to Edgar
Marshall, Ida P. Marshall or Yirginia P. Gregory, and were
carried on without their consent and against their rights and
interests,

II. The basis of this suit is fraud and the 1Jlai1~tijJ must
stand·or fall on that point alone. What are the allegations?
(1) That on August 27, 1919, Neff was a creditor.
(2) That the corporation 'vas insolvent.

(3) That the officers and directors 'vith the intent to defraud the corporation's creditors arranged for the payment
to Ida P. ~farshall, $3,250.00 and to Virginia Marshall Gregory, $1,000.00 under the guise of a stock sale.
(1) on· Augu-st 27, 1919, N elf was not a creditor of the.
F,redericksbu.rg Lumber Company, as we have jfust arg·ued under heading I of this assignment.

We think we have already fully demonstrated that Neff was
actually the creditor of Woody and that for his own protection and for Woody's accomn1odation, Woody's transactions
were carried oil through the Fredericksburg Lumber Company in fraud of the rights of both the creditors and stockholders of the Fredericksburg Lumber Company and of the
petitioners as stockholders of the Fredericksburg Lumber
Company.
(2) The corporation was not insolvent at the titne of the
stock sale.

To sustain his allegation that the corporation was insolvent,
the plaintiff has not introduced one iota of evidence. The
burden is upon the plaintiff to establish this fact and yet he
l1as introduced· no evidence to that effect. He has not shown
the condition of the company, and although he has introduced the President of the l)ank in which the company account
was kept, he has asked no question as to the financial condition of the company at that date. There is no evidence that
the company was at any time during its existence unable to
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meet its obligations. On the other hand it appears from the
evidence that even after Mr. vVoody had practically taken
over the business of the co1npany and had operated it on his
own account, there were left no unpaid obligations of the
company at the time it ceased to do business, with the exception of the claim which Mr. Neff has asserted and which it
clearly appears was Vvoody 's de~bt and not that of the company.
In addition to this the defendants have introduced the incon1e tax report of the company for the year 19r.g which shows
that it had a capital and surplus of $13,700.00; that it made
in the year 1919, Four Thousand and some odd dollars net
profits, and that its sa!es for the year 1919 were $146,809.00.
(See photostat copy of Income Tax Report, Exhibit E. ~!.#5.)
Under this state of facts and in view of the evidence of
1\tir. Marshall in which he says that as far as he knew the
company was solvent and that he had never heard anything
to the contrary, "re say that it has been conclusively proven
that on August 27th, 1919, and until the company went out
of business, it was entirely solvent and there is no evidence
of its insolvency.
Thus has the plaintiff failed to prove the first essential allegation necessary to establish his case.
In drafting the bill the plaintiff realized that he had no
standing in Court unless he could show that a fraud was con1n1itted and also recognized that no fraud could have been comnlitted us to him unless the cornpany was insolvent at the time
of the stock sale. For that reason the plaintiff alleged. that
on August 27, 1919, the corr1pany was insolvent and that in its
then state of insolvency, the directors perpetrated a fraud by
having the corporation buy the stock in question. Unless the
corporation was insolvent or unless the stock purchase of it
self created insolvency, we ask how could such purchase
amount to or constitute a fraud on a creditor of the corporation f
There is no question that a corporation may buy in its own
stock and either resell or retire it unless the charter provides
otherwise. Therefore, in order to render that voidable which
is allowed by law, the stock sale must have been made under
circurr1stances which amounted to a fraud on a creditor, and
it could, in no event, be a fraud if the con1pany was solvent.
In U. B. ftiin. Co. vs. Canulen d!; Driscoll, 106 Va. 663 on page
665, .the Court says :
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''The broad proposition contained in the first ground of
demurrer, that a corporation has no power to purchase its
own stock, is wholly untenable. In the absence of charter or
statutory prohibition, it is well-settled, indeed the prevailing
doctrine in the United States that corporations may purchase,
hold and sell shares of their o'vn stock, provided they act in
go9d faith and without intent to injure their creditors.''
The case of Kennm·ly ·vs. Colu.mbia, 137 :Va. 240, is
effect and quotes the above citation with approval.

to like

In the light of these authorities w-e ask: How could a sale
of the stock to the corporation amount to a fraud unless thP.
company was insolvent T
(3) There w.as no fraud on the part of the petitioners as
officers and directors and the sale of stock was not to the
co'rporatio-n, but to J. B. 1Voody.

·The plaintiff argues that the books of the company show
that the stock was actually sold to the company and was paid
for by the money of the company. Does the evidence of the
plaintiff sho'v this T They introduce a note for $3,250.00
signed by the company and a check for that an1ount, which
purpo:rts to pay the note, but the check shows on its face that
it is to be charg·ed to J. B. Woody, thus disproving a sale to
the company. (See Record, p. 115-Exhibit Neff "B").
Also the ledger sho,vs a charg-e on the J. B. Woody account
of $~,000.00 on February 24, 1920, which may mean that the
last two notes were charged against Woody's account.
. (Ledger, p. 16, Exhibit H. L. N. #1.)
\Ve would also call to the Court's attention that the check.
of $3,250.00 with the notation on it, as well as the ledger,
was introduced by the plaintiff, and is absolutely binding on
the plaintiff, and thus the plaintiff's own evidence conclusively shows that the sale was to vVoody, and that stock was
paid for with Woody's money. The plaintiff can not avoid
the force of his own evidence.
Ruling Case Law, Vol. 10, p. 1089.
'' 289.

Conclusiveness against Party Introducing Docua general rule documentary evidence is held to
be conclusive against the party introducing it. He may not
irnpeach it, and he will not be permitted to accept a part
which is in his favor and repudiate another part which is opmen~.-As
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posed to his claim or defense. And this applies as w-ell to
documents forming a part of a record of a cause as to other
documents.''
Consider the evidence of the def-endants. Edgar Marshall is absolutely fair and frank in his statement of the
matter. The check for $3,250.00 and the book entries bear
out his statements. He testifies that as far as he knew the
company was entirely solvent at the time of the stock sal-e
and even after the stock was paid for. That he had nev-er
heard a suggestion to the contrary. (R., p. 88.) He also
.filed Incon1e Tax Report for 1919 showing th-e company was
solvent. (See Exhibit E. M. #5, R., p. 88.)
That after he receiv-ed the letter from Mr.· Willis in October, 1919, he asked Mrs. Woody, th-e bookkeeper, about it and
she said that Neff was indebted to the company. (R., p. 86.)
That he knew nothing about the business except what he was
told by I\{r. and J\iirs. Woody as he did not participate in the
operation or management of the company. (R., p. 88.)
He testifies that on October 23, 1916, Woody offered to buy
the stock of I\{rs. Marshall and Virginia Gregory, at which
time it was endorsed and placed at the bank to be taken up
by him. This sale was not consummated and Woody renewed
the offer and did purchase this stock in August, 1919, at
'vhich time he told I\{arshall he would pay for the stock out
of his back salary and with lumber he was delivering to the
company. See his evidence (R., pp. 90-91):
''A. 1\!Ir. Woody said he could pay for the stock out of his
salary, and lumber he 'vas delivering to the Fredericksburg
Lutnber Company, and he would use the Fredericksburg
IJumber Company's not'e, if I would handle it at the Bank
in R.ichn1ond here, and curtail them as they came due.
31Q. Had Woody, before that time, borrowed the Fredericksburg Lumber Company's notes in his business transactions?
A. I suppose he had; I don't know positively.
.32Q. 1\ilr. Marshall, just proceed with the transaction Y
A. I have stated it all.
33Q. I notice that there has been filed with the depositions
in this suit, 11. check of the Fredericksburg Lumber Company,
payab!e to A. J. Ford, Cashier, for $3,250.00. Is there anything on that check to indicate to whose account this cheek
'vas charged by the Fredericksburg Lumber Company Y
A. This check was made out by Mrs. Woody, and a notation on the column wher~ you usually write what it is for,--
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account or anything like that, states, 'charged to J. B.
Woody'.
.
. 34Q. Have you looked at this ledger which purports to be
a ledger of the Fredericksburg Lumber Company, but as
to which you are not at all positive, and have you found any
ch~rge against the estate of J. B. Woody which 'vould correspond to that check1·
A. For that exact amount, I have not. The way the transaction was handled thru the Planters Bank in Richmond, it
shows that $2,000.00 was secured and mailed to J. B. Woody,
and the said note for $3,250.00 when forwarded to Fredericksburg was paid in full.
35Q. Did you know at that time that the check of the
:F'redericksburg Lumber Company was used to pay this $3,250.001

A. I did not know it,-no, sir. I did not know it until I
saw the checl~; I supposed that they would have paid, it was
their note, it was the Fredericksburg Lumber Company's
note for $3,250.00.
36Q. Did Woody at that time,-at the time of the sale,
make any statement to you as to the Fredericksburg Lumber
Company being indebted to him Y
A. Yes, sir, said it owed him his salary, he had never drawn
any of it.
·
37Q. How much did that amount to f
A. $200.00 a month.
38Q. How much did they owe him at that time¥
A. He said they owed-him the 'vhole year 1918.
39Q. Then according to his statement to you at that time,
the Fredericksburg Lumber Company owed him $2,400.00 in
back salary?
A. Yes, sir.''
Thus he shows conclusively that in good faith, 'vithout
knowledge of Neff's clairn, he accepted Woody's offer for his
wife's and daughter's stock, and sold it to Woody 'vith the understanding that Woody 'vas borrowing the notes· of the contpany and would pay thCin off out of his past due salary and
with lumber he was selling to the company.
It must be remembered that the allegations in ·the bill are
not that a legal fraud 'vas con1mitted, but "that there was a
conspiracy to defraud and that such fraud was actually committed''.
Vl e ask: Is there in evidence one act or one staten1ent which
shows an intent to defraud, a conspiracy to defraud or an
act of fraud?
·

--,
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We assert the following recognized principals:
"It is a rule of universal recognition that he who alleges
fraud must prove it. The law does not presume fraud, but
on the contrary the presumption is always in favor of innocence and not guilt.
Unless the allegations of fraud are proven relief will be
denied, although it may appear that the defendant has not
been perfectly clear in his dealings.''
Entfleby vs. Harvey, 93 Va. 440; Chen~ical Co. vs. Carpenter, 99 .Va. 292; New York Life vs. Davis, 96 Va. 737, and
other cases too nun1erous to mention.

The position of the defendants is that Woody purchased
the stock and borrowed the notes of the company to be
repaid out of his uncollected salary and by lumber he would
sell to the co1npany.
There was due him at the time, $4,000.00 in back salary
and he was operating mills and selling lumber to the company, as shown by the books, which were introduced by the
plaintiff. The check of $3,250.00 shows on its face that it
was charged or to be charged to hhn. In addition, Marshall
testifies that such was the transaction and there is not the
slightest evidence to the contrary.
Thus has it been positively established that the stock was
sold to 'Voodv.
Suppose th~ company had not been indebted to Woody.
He still had a right to borrow from it and he alone would lJ.e
liable for repayment. If the company was solvent (and no
one can say it was not) no creditor could object unless his
act created insolvency, and there is no evidence that such
was the result.
1:-Iaving shown that the sale was to Woody and that the company was indebted to him-so long as the company was solvent, he certainly had the right to collect his salary.
If the com.pany was then insolvent, he had a right to prefer
h·i·mself as a c1·edito1·.
Planters Bank vs. Tl..hittle, 78 Va. 737. In this case the
company was insolvent and the preference 'vas made as to
all of the directors only six days before return of notice of
application for an injunction. w_e quote from the opinion:

P. 740:
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"It is not settled that the dirootors may make preferences between creditors, but such preferences may be made
in their own favor when they themselves are creditors of the
corporation. Of course in such cases they must act with the
utmost good faith, and the transactions to be upheld must
be free from the taint of fraud or suspicion. This was distinctly held in the well considered case of Buell vs.. Buckingham & Co., 16 Iowa 284."
Also page 741 :
''The same doctrine was laid down in Whitwell ·vs. W at·ner,
20 Vt. 425, when preference by a corporation in favor of one
of its stockholders. was upheld against the claims of creditors. The court said : 'As to constructive fraud, it is not
competent certainly to predicate this on the mere fact of a
stockholder's availing himself of his superior advantages to
· obtain security for debts due to himself to· the exclusion of other creditors.
The stockholder and the
stranger, who are both creditors of the corporation no doubt
stand in very unequal positions. But it is an inequality which
the law allows, and which is understood by those who contract with corporations.''
In Beck vs.

S.in~ons,

145 Va. 429, this doctrine is affirmed.

Although this transaction took place in August, 1919, and
Neff had in his hands as early as November 9, 1922, all the
records of the company on which he bases his claim, he did
not bring suit until December, 1925. In the interim Mr. Marshall had sold his stock, Woody had closed out the company,
and had left for parts unknown, and thus when six years
after the sale the suit was brought, ~{r. Marshall had nothing ·on which to rely in defense but his memory of the transaction, plus such information as he could g·et from the old
letter files of the company 'vhich he found in Mr. Butzner 's
attic.
Neff has introduced the books of the company. We do not
know if they are all of the books. We do not know if the
Court has before it a complete record of the transaction, and
we have no way to tell. It may be that there are other books
which would disclose additional facts that would clear up
the situation. We, therefore, ask how could a Court of Equity
in the face of the books and checks which are adverse to the
plaiD. tiff's claim, in the face ·of the uncontradicted evidence of
Edgar Marshall, and without knowing if it has before it all of
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the books of the company, convict the Marshalls of fraud and
saddle on them a judgment for this stock sale Y To do so ·was
to perpetrate an injustice.
PRAYER.
For the reasons above assigned these petitioners assert that
the Chancery Court of the City of Richmond has erred in
the several particulars above assigned; that the final decree
complained of is not in accordance with the la.w or the eyidence, and is contrary to both the law and the evidence.
Wherefore, it is prayed that said decree of October 6,
1932, be annulled and set aside and a final decree be entered in
favor of the petitioners.
R-espectfully submitted,
EDGAR MARSHALL,
IDA P. MARSHAJ,J.,
,VIRGINIA P. WII.I.IAMS,
By HAW&HAW,
Their CounseL

I, Wm. C. Miller, an Attorney at law practicing in the Supreme Court of Appeals, do certify that the final decroo complained of should be reviewed and reversed.
WILLIAM C. MILLER, JR.
C.ERTIFICATE OF DELIVERY.
The undersigned of Counsel for Howard L. Neff in the
Chancery Court of the Ctiy of Richmond, acknowledges receipt of a copy of the foregoing petition.
Given under my hand this 17th day of March, 1933.

J. F. HALL,
Of Counsel for Howard L. Neff.
Received 1\tfarch 17, 1933.

H. S. J.
An appeal allowed and S'Uipersedas awarded. Bond $7,000.00.
Ma.reh 29, 1933.
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VIRGINIA:
Pleas before the Judge of the Chancery Court of the City
of Richmond, the 6th day of October, 1932.
Be it remembered that heretofore, to-wit: on the 29th day
of December, 1925, came- the plaintiff, by counsel, and sued
out of the Clerk's Office of the Chancery ·Court subpoena in
Chancery ag·ainst the defendant directed to the proper officer
and returnable to the third }~onday in January, 1926, which
subpoena and .return of the Officers thereon are in due and
proper form.
·
·

And at another day, to-wit:· at rules held in said Clerk's
Office on third l\tfonday in January, 1926, the Bill was filed
which bill is in the words and figures following, to-wit:
BILL.
In the Chancery Court of the City of Richn1ond.
Jioward L. Neff, who sues, etc.,
vs.
Fredericksburg· Lumber Co., Inc., Edgar }.lfarshall, Ida P. }.farshall, J. B. Wooddy, Virginia P. Gregory, and N. B. Davidson, Committee of Mary D. 'Vooddy.
To the Honorable Wm. A.

~tfoncure,

Judge of said Court:

Humbly complaining your complainant, Howard L. Neff,
of Philadelphia, Pa., who sues on behalf of himself
page 2 ~ and such other creditors of the Fredericksburg Lumber Do., Inc., a corporation, etc., similarly situated;
jf any, ·who may come in and contribute to tlie costs o.f this
suit, respectfully represents unto the Court the following
case:
Your complainant is, and during all of the times hereinafter
mentioned has been, a citizen and resident of the City of
Philadelphia, and State of Pennsylvania, engaged in the- business of buying and selling lun1ber and railroad ties, and during the year 1919 a.nd for sometime prior thereto he advanced
to Fredericksburg· Lumber Co., Inc., large sums of money,
in consideration of which the said Fredericksburg Lumber Co.,
Inc., agreed and underto·ok to manufacture and deliver lumber
to your complainant. Said Fredericksburg Lumber Co., Inc.,
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used and disposed of the said sums of money so advanced by
your complainant and failed to comply with its agreement, as
a result of which the said Fredericksburg Luinber Co., Inc.,
became and was indebted to your complainant in a large sum
of money, which said indebtedness existed prior to and on
August 27, 1919, and at all times since.. Thereafter, to-wit,
at the October term, 1919, your complainant instituted in the
Corporation Court of tbe City of Fredericksburg, Virginia,
against Fredericksburg Lun1ber Co., Inc., a corporation organized and then existing under the laws of the State of Virginia, an action for the recovery of said indebtedness. The
defendant by various pretexts and pretenses caused the said
action to be continued from time to time so that your complainant was unable to get a trial thereof until the :.Ma.y term
of said Court, 1922, at which term judgment was
page 3 ~ rendered in favor of your complainant against Fred.
ericksburg Lumber Co., Inc., in the sum of $11,ti54.09, with interest thereon fron1 Oct. 19, 1919, and his costs.
And extract of said judgment is filed herewith as a part hereof marked Exhibit I.
( 2) Your co1nplainant alleges tha.t so far as he knowns and··
Lelieves he is the only creditor of the said Fredericksburg
Lumber Oo., Inc.
(3) Your complainant alleges that Fredericksburg Lumber
Co., Inc., was chartered under the statute law of Virginia on
~T an.-10, 1910, for the purposes set forth in its charter g-ranted
by the State Corporation Commission, its general purposes
being to engage in the wholesale lumber business, the maximum capital stock as provided in its charter ·of $100,000 and
1ninimun1 of $10,000 to consist of stock all of one class of the
par value of $100.00 per share. The principal office of said
corporation 'vas in the city of Fredericksburg·, Virginia. The
officers of the said corporation for the first year, or until their
successors should be duly elected, are I i sted in the charter as
follows:
Edgar 1Iarshall, President, Buckner, Va.; R. F. Burnham,
V.-President, ~Iineral, \Ta.; J. B. Wooddy, Secretary-Treasurer, ::Mineral, Va.
And directors as follows:
Edgar :Niarshall, C. S. Gibson, J. B. Wooddy, B. G. Jones
and C. B. Brown.

26

Supreme Court of Appeals of ;virginia.

The officers and directors during the times hereinafter
. lnentioned were as later in this Bill set out
(4) Your complainant alleges that according to
page 4 ~ state of said corporation filed with the State Corporation. Commission pursuant to law, the said corporation actually issued, supposedly for cash, pursuant to
statement filed Feb 2, 1910, 125 shares of stock of par value
of $12,500.00, a.nd later pursuant to state~ent filed with the
State Corporation Commission, March 4, 1912, doolared a
stock divided of ten per cent, and issued 12¥2 additional shares
of stock of the par value of $1,250.00, making total stock issued
11f $13,750.00. Your complainant alleges that no stock other
than said 137~ shares of the par value of $13,750.00 was ever
lawfully issued by said corporation.
(5) Your complainant alleges that at the time the said corporation contracted its indebtedness to him the officers of the
said corporation were a·s follows :
Edgar !-f.arshall, President; I. P.· l\iarshall, V.-President;
J. B. Wooddy, Sec.-Treas.
And the directors were as follows:
Edgar l\farshall, I. P. 1\tiarshall, J. B. Wooddy, l\1. D.
'\Vooddy and V. P. Marshall.
Your complainant alleges that the said persons were the
· officers and directors of said corporation during all of the
times the matters and things herein complained of occurred.
Your complainant alleges that I. P. 1\tiarshall, Vice-Presi~
dent, and one of the directors of said corporation, was and
is Ida P. 1\farshall, the wife of Edgar Marshall, the president
thereof; and that V. P. 1\Iarshall, one of the directors of said
corporation is the same person as Virginia P. Greg:.
page 5 ~ ory, named as defendant herein, and was and is the
daughter of said Edgar 1\tiarshall and I. P .. Marshall.
1\[ D. W ooddy, one of the directors, was and is l\1:ary D.
Wooddy, the wife of J. B. '\Vooddy, Secretary and Treasurer,
and worked with her husband, the said J. B. Wooddy, and
li:dgar Marshall in the offices of the compa.ny. Said Mary D.
"\Vooddy has been duly and legally adjudged insane· and is
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· now an inmate of Western State Hospital, Staunton, Virginia; N. B. Davidson has been dlily appointed her committee
a.nd has duly qualified as such at the January term, 1924, of
lhe Ci~cuit Court of Prince Edward County, Virginia.
( 6) Your complainant alleges that there had been issued
to Ida P. Marshall, Vice-President a.nd director of said· corporation, and wife of the president thereof as aforesaid, 32lh·

shares of the capital stock of said corporation of the par value
of $3,200.00, and to V. P. Marshall, now Virginia P. Gregory,
dir~ctor of said corporation and daughter of the president and
vice-president thereof, as aforesaid, 10 shares of the capital
stoek of said corporation of the par value of $1,000:00; and
that said parties were owners of the stock aforesaid before
and at the time the said corporation was indebted to your complainant as aforesaid and while your compl~nant was endeavoring to colJect said indebtedness from said corporation.
( 7) Your complainant further alleges that the officers and
directors of said corporation, with intent tp defraud the corpvration 's creditors, and particularly your complainant, arranged in the year 1.919 for the payment to Ida P. Marshall
and Virginia P. Gregory, respectively, the sums of
page 6 ~ $3,250.00 and $1,000.00 of the corporate funds, the
said payments being in the pretext and guise of a
pl,l'rebase by the corporation of the shares of stock held by the
suid parties respectively, a.t pa.r, the said stockholders being
at that tin1e the wife and daughter of the president of the
corporation, residing with him, and being also themselves directors of the corporation, and the said Ida P. Marshall being
the ·vice-president of the corporation. The form of the said
transaction was as follows, as shown by the corporation's
ledger:

At the instigation and insistance of Edgar Marshall, the
president of the corporation, and husband and father, respectively of the beneficiaries of the transaction, the notes of
the corporation, signed in its name by J. B. Wooddy as sec- ·
reta.ry-treasurer, were issued as follows:
A 90-day note dated· Aug. 27, 1919, in favor of Ida P. Marshall for $3,250.00, which said note was paid at its maturity
at Planters National Bank of Fredericksburg, Virginia, by the
Corporation's check #1945;
...1\lso a second note bearing the same date payable at 60 days·
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to Virginia P. Gregory, for tile sum of $1,000.00, which note
was pnid at its maturity at the same bank by the corporation's check of Oct. 27, 1919, being check #1882.

al~:~o

(8) Your complainant alleges that the said corporation was
insolvent at the time of the above-mentioned ostensible stock
purchase and that the corporation was at that time indebted
io your con1plainant as aforesaid, and that your complainant
was at the time the said notes were issued pressing
page 7 ~ for payment of the indebtedness to him and at the
.
time of payment of said notes held instituted his action for the recovery of said indebtedness in the Corporation
Court of the City of Fredericksburg; and your complainant
alleges that the transaction whereby $4,250.00 of the funds of
the corporatio1i was thus diverted in the guise of a stock purcha.·,e, to the family of the president, was illegal, void and.
in fraud of the creditors of the corporation, and particularly
in fraud of your complainant.
(9) Your complainant is advised, and, therefore, alleges and
charg·es that this 'transaction was consummated with the
knowledge, aiel and consent of all the officers and directors
of the corporation; that two of the officers and directors were
themselves the beneficiaries of the diversion of the corporate
funds; that the president of the corporation was the husband
and father of these beneficiaries, respectively; that the notes
and checks were formal corporate papers, executed with due
authority from the corporation, and with the knowledge and
con'3ent of all its officers and directors. And your complainant is advised and a.lleges that the said tranaction was such
a diversion of the corporate funds as to render all the officers
and directors of the corporation, personally and individually,
re£.:ponsible to the creditors injured thereby, and particularly
that a court of equity will require the beneficiaries of the said
diversion and misapplicatiQn of funds to be held as constructive trustees of the said funds for the benefit of your complainant and other corporate creditors.
page 8 ~

(10) Your complainant is advised, and, therefore, alleges that J. B. W ooddy has left the State of
Virginia, und that his whereabouts is unknown to your complainant, so that he cannot be reac.hed by process of this court.

'

.

(11) Your cOinp1ainant alleges that as above stated the of-

ficers and directors of the corporation "\Vere themselves the
guilty participants in the transaction complained of, and that

lVIarshall, et als., v:. Fredericksburg Lumber Co., Inc.

29

.
two of them were direct beneficiaries, and that it would be a

fruitless and needless thing for your complainant to seek to .
have relief sought.by the directors, or by the directors a.t trustee;~ in the name of the corporation.
(12) Your complainant alleges that he had no information
or means of information of the transactions herein complained
of, whereby the officers and directors participated in the
fraudulent diversion of the assets of the corporation, as herein s~t out, and whereby Ida P. Marshall and Virg·inia. P. Gregory, wife and daughter, respectively, of the president of the
said corporation, both being stockholders thereof and directors therein, and the said Ida P. Marshall being likewise Vicepresident of the said corporation, benefitted as herein set out
in the fraudulent diversion of the assets of the corporation,
to the illegal detriment of the creditors of the corporation,
and particularly your complainant, until during the year 1923,
when your complainant obtained access to certain of the books
and records of the said .corporation, and upon exa1nination
thereof discovered the evidence of the said transaction, whereupon your complainant proceeded with his investigations leading to the discovery of the illegal and fraudulent actions of
the defendants. herein con1plained of.

page 9 ~

(13) Your complainant alleges that the charter of
the alleged corporation was revoked by State Corporation Con1mission of Virginia, in the year 1924, upon its
failure to pay its annual registration fee, but that your complainant can institute this suit against it as one of the defendants at this time, being within three years of said dissolution.

IN CONSIDERATION WHEREOF and for as n1uch as
your complainant is remediless save in a court of equity,
wherein such matters are properly cognizable and relievable,
your complainant prays that Fredericksburg Lun1ber Co., Inc.,
Edgar :.Marshall, Ida P. l\{arshall, J. B. V.l ooddy, Virginia P.
Gregory and N. B. Davidson, Committee of ·1:Iary D. W ooddy
may be n1ade parties defendant to this bill and required to
answer the same, but ·not under oath, oaths being expressly
'vaived; tha.t proper process i'ssue·; that all proper accounts
may be taken, inquiries directed and orders and decrees ·entered; tha.t the payments made to Ida P. )iarshall and Virginia P. Gregory, as herein set out, may be declared to be an
improper and illegal diversion of the funds of the corporation ·
and a fraud upon con1plainant 's rights as a creditor of the
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corporation; that the court may hold the officers ana. directors
.of the said corporation personally and individually responsible for the funds so diverted, with interest from the time
of the diversion thereof; that the beneficiaries of the said diversion may be required to refund the respective amounts received by them with interest from the time of such receipt;
that a receiver may be appointed for the said corporation, and
authorized to receive and receipt for any funds depage 10 ~ creed to be paid by the officers and directors of the
corporation, and particularly the funds to be repaid by Ida P. Marshall and Virginia P. Grego.ry; that the
creditors of the corporation may be ascertained; that the
judgment of your complainant against the corporation may
be recognized and enforced against the property of the corporation, and particularly against the funds to be repaid by
the officers and directors, and the two st.ockholders who benefitted from the diversion aforesaid; that reasonable counsel
fees may be allowed your complainant's counsel out of the
amounts to be paid such unrepresented creditors of the corporation as may prove tl!eir debts, if any there be; that your
complainant may ha:v:e ~11 such other and further relief,. general or special, as the nature of his case may require, or to
equity shall seem meet.
.And your complainant will ever pray, etc.
HOWAR·D L. NEFF,
By Counsel.
BROCKENBRODGH LAJ\IB,
HALL, HALL & PEACHY,
p. q.
EXHIBIT I 'VITH BILL.
Virginia:
Clerk's Office of the . . . . . . Court of the ........ of ..... .
Set.
In the Corporation Court .of the City of Fredericksburg,
:Niay term, 1922.
Action of
page 11

~

Howard L. Neff, Plaintiff,
versus
lt"'redericksburg Lumber Co., Inc., a Corporation, Defendant.
Judgment in favor of the Plaintiff against the ·Defendant
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for the sum of Eleven Thousand Six Hundred Fifty Four &
9/100-$11,654.09.
.
With interest at the rate of six per centum per annum, from
Oct. 16, 1919.
·

Subject to credit viz:
Charges of

Prot~st,

and the Cost of Suit, $486.10.

A FIERI F AOIAS issued from the ·Clerk's Office of said
Court on the 2 day of Spt., 1922, returnable to the 3rd Monday in November, 1922, thereafter, directed to the Sergeant
of the .. of City who hath made return thereon in the words
and figures following, to-wit:
Property levied on and sold amounting to .. 1245.03.
This judgment was duly docketed in the Clerk's Office of
the Corporation Court of the City of Fredericksburg on the
20 day of May, 1922.
Judgment Docket No. 2, page 25.

J. M. ADAMS, Clerk.
Teste:

J. M. ADAMS, Clerk.
vVILLIS & WILLIS, p. q.
~

DEJ.\IIURRER OF N. B. DAVIDSON, COMMITTEE, &C., EDGAR MARSHALL, IDA P. MARSHAI..rL & VIRGINIA P. GREGORY, FILED IN COURT
UNDER DECREE OF APRIL 21, 1926.

page 12

Howard L. Neff
vs.
Frederi~sburg ·Lumber Co., Inc., Edgar Marshall, Ida P.
J.\IIarshall, J. B. Woody, Virginia P. Gregory and N. B. Da. vidson, Committee of 1\1ary D. Woody.
These defendants demur unto the bill of the plaintiff and
that the same is not sufficient in law, and as the grounds
of their demurrer assign the following:

~ay

A. Because Howard L. Neff, as a. creditor of the corporation, cannot maintain this suit against the officers and. directors of the corporation, since the right to maintain the
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same is in the corporation alone, and in the event of its failure
or refusal, in the stockholders thereof.
B~ Because, even were Howard L. Neff, as a _creditor, entitled to main- this suit, he could only maintain the same upon
the refusal of the corporation to sue, and the bill alleges no
refusal on the part of the corporation in this respect.

A. B. DICI{INSON,
For N. B. Davidson, Committee of Mary D. Woody.
GEO. E. HAW,
Counsel for Edgar Marshall, Ida ;p. Marshall and Virginia P. Gregory.
PLEA OF STATUTE OF LIMITATIONS, FILED IN
COURT UNDER DECREE APRIL 21, 1926.
The defendants, by counsel, come and say that the supposed cause of action in the biU set forth, and mainpage 13 ~ tained did not accrue to the plaintiff, if at all, within two years next preceding the commencement of
this suit, in the _manner and for1n as the plaintiff hath above
complained against them, and this the defendants are ready
to verify.
EDGAR ]lf.ARSHALL,
IDA P. MARSHALL,
VIRGINIA M. GRE.GORY.
H.AW & I-IA W, p. d.
Subscribed and sworn to before me by Edgar
this 30th day of March, 1926.

]~Iarshall,

ANNE ELOISE NEAL,
Notary Public for the City of Richmond,
and State of Virginia.
JOINT AND SEVERAL ANSWER OF EDGAR MARSHALL, IDA P. ~IARSHALL & VIRGINIA P. GREGORY, FILED IN COURT UNDER DEGREE OF APRIL
21, 1926.
The joint and several answer of Edg·ar lvlarshall, Ida P.
1v[arshall, and Virginia P. Gregory, to a bill of (30mplaint exhibited in the Chancery Court of the pity of Richmond, by
H~ard L. Neff, against themselves and others.

}.1:ar~hall,

et als., v:. Fredericksburg Lumber Co., Inc.

33·

These respondents, without waiving their demurrer and
pleas this day filed, saving unto themselves all just exceptions,
for answer unto said bill, jointly and severally answering, answer and say :
1. That except in so far as they shall hereinafter admit the
same, they deny each and every allegation of the bill aforesaid and call for strict proof thereof.
2. That they admit that the Fredericksburg Lumber Co.,
Inc., was a corporation, with its principal office in
page 14 ~ the City of Fredericksburg, and 'vas, prior to the
year 1919, engaged in the business of buying and
selling lumber., but they deny that the Fredericksburg Lumber Co.; Inc., during the year 1919, or at any time prior thereto, secured from Iloward L. Neff, any advances of any sort ;
and further deny that the :B,redericksburg Lu1nber Co.,· Inc.,
ever had any agreen1ent with the said Howard L. Neff, as
set forth in the said bill, or that the ~,redericksburg Lumber
Co., Inc., failed in any respect to carry out any agreement it
had with the said Neff, and further deny that the Fredericksburg Lumber Co., Inc., was at any time indebted to the said
Iloward L. Neff in the sum of Eleven Thousand Six Hundred Fifty-four Dollars and Nine Cents ($11,654.09), and,
on the contrary, assert and charge that the said indebtedness,
as asserted by the said Howard L. Neff and upon which he
secured a. judgment against the Fredericksburg Lumber Co.,
Inc., without the knowledge of your respondents, was a debt
due from J. B. \Voody to the said Howard L. Neff for money
advanced to the said ,J. B. Woody by the said Howard L. Neff
for his own purposes.
3. That your con1plainant admits that at the time of the
occurrence alleged in the bill, your respondent, Edgar ~far
shall, was actually the President of the Fredericksburg Lumber Co., Inc., and that your respondents were also directors
in said company.
4. Your respondents admit that they· were the holders of
stock in said company as is set forth in the bill.
5. Your respondents specifically deny that they, as officers
and directors of. said corporation, with the desire t.G
page 15 ~ defraud the corporation's creditors or any other
person, in the year 1919, or at any other time, arranged for the payment to Ida P. Marshall and Virginia P.
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Gregory, respectively, of the ·sumo~ Thirty-two Hundred Fifty
Dollars ($3,~50.00) and. One Thousand Dollars ($1,000.00) of
the corporate funds upon any pretext or in the guise of a
stock purchase, and deny specifically the several and further
allegations in said bill as regard the alleged action.
. 6. Your respondents further answering, say that the Fredericksburg Lumber Co., Inc., was ch~.rtered, and that your respondent, Edgar Marshall 'vas made president thereof, and
your several respondents were made directors; that neither
your respondent, Edgar 1\farshall, nor the said Ida P. Marshall, his wife, nor Virginia P. Gregory, his daughter, had
any control over or management of the Fredericksburg Lumber ·Co., Inc., the same was left entirely in charge of J. B.
Woody, in whom your respondents had implicit confidence,
and who operated the said ~,redericksburg Lumber Co., Inc.,
without interference or advice from your respondents.
8. That the said Fredericksburg Lun1ber Co., Inc., was not
in the manufacturing business; never engaged in the manufacturing business, and had no need. to secure funds from the
said Howard L. Neff, for the manufacture of any lumber or
railroad ties; but, on the other hand, did entirely a business
of buying and selling lumber which had already been manufactured by others, while the said J. B. Woody, in his own
name, and for his own account was engaged in the manufacture
of lumber and railroad ties.
page 16

~

9. That as early as 1916, the said Woody desired
to gain control of all of the stock of the Fredericksburg Lumber Co., Inc., and in 1916, offered to buy the stock
of you~ several respondents at par, and thereupon, on the
23rd day of October, 1916, your respondents endorsed their
stock and placed the same with the Planters Bank of Fredericksburg, Va., for delivery upon payment therefor by the
said Woody. However, for some reason, the said Woody was
unable to raise the necessary money and the sale did not go
through, and the stock was taken down from the bank where
it had )Jeen placed; bat, at a later date, in August, 1919, the
said Woody again offered to buy the stock of Ida P. ~Iarshall
and Virginia P. Gregory, and did actually buy said stock; that
so far as your respondents were advised, and are now advised, the sale ·of their stock was to J. B. Woody as an individual and not to the corporation, and the funds of the corporation were not used for the purchase of their stock, and
while it may be that J. B. Woody borrowed the note of the
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corporation in closing the sale of said stock, your respondents .
believed then, and believe now, that the said Woody used his ·
own funds in paying off said note, and did not use the funds
of the Fredericksburg Lumber Co., Inc.
10. That, as aforesaid, your respondents had no knowledg·e of the business transactions of the Fredericksburg Liuri. ber Co., Inc., except that it was not engaged in the manufacturing of lumber, as alleged in the bill, and therefore could
not have obtained money from the said Neff for the purpose
of manufacturing lumber and that if any mone were so obtained froin the said Neff, it was obtained by the
page 17 ~ said J. B. Woody for his own account and for his
own purposes, and not by the Fredericksburg Lumber Co., Inc.
11. That your respondents, before the sale of the stock in
1919, and at no time until the bill in this suit was filed, had
heard or knew of or had any intimation that Howard L. Neff
had advanced or loaned any funds to the Fredericksburg Lumber Co., Inc., and had no knowledg·e of any suit against the
Fredericksburg Lumber Co., Inc., for recovery thereof, or
that judg·ment had been secured against the Fredericksburg
Lumber Co., Inc., by the_ said Howard L. Neff; that your respondents did not, at the· time of the sale of the stock aforesaid, and do not no,v, know that the Fredericksburg Lumber
Co., Inc., was insolvent or that it was indebted to the said
Neff or to any other person other than its usual and current
obligations, and had no reason to suppose that any funds of
the Fredericksburg Lumber Co., Inc., would be diverted from
its treasury for the purpose of the stock of your respond·
ents.
12. That, as before stated, there was no fraud on the part of
your respondents in making sale of the stock of Ida P. Marshall and Virginia P. Gregory to the said J. B. Woody, but
the said J. B. Woody would also have purchased the stock of
the said Edgar Marshall had he been able to raise the money
for that purpose; and, thereafter, in February, 1921, the said
Woody did agree to purchase the stock of your respondent,
Edgar 1\Iarshall, for Fifty-six Hundred Fifty Dollars
($5,650.00), in accordance with the terms of an agreement at
that time entered into between the said Woody and your respondent, a copy of which is hereto annexed, and to be read
·
as a part hereof, marked Exhibit A. However, the
page 18 } said Woody only paid on (l.ccount of the said purchase Six Hundred Dollars '($600.00}, and there-
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for~ never received a transfer of the· stock of your respondent, Edg_ar Marshall.

Further, your respondents assert and charge that the
amount of money paid by the said J. B. Woody on account of
the purchase of the stock of the said Edgar Marshall was
paid to Edgar 1VIarshall by the delivery of lumber in the value
of the said payment, from a saw-mill operated by the said ·
J·. B. Woody, as an individual, in the County of Culpeper,
Virginia.

13. Tha.t your respondents deny that the Fredericksburg
Lun1ber Co., Inc., was insolvent in 1919 at the time of the sale.
of· the stock, and call for strict proof thereof. Further answering·, your respondents assert and charge that the Fredericksburg Lumber Co., Inc., was, at all times keeping up its
current bills, and did continue to pay its current bills and indebtedness, up to and until J. B. Woody, the aforesaid general manager of the corporation, for reasons unknown to your
respondents, and without any knowledge· on their part of his
intention, threw up the business and left Fredericksburg for
parts unknown.
14. Further answering, your respondents deny that there
was any reason why the said lfowarci L. Neff sho_uld not have
known of the aforesaid transactions at the time they took
place or at and early date thereafter, as there was no attempt
1nade to hide the transactions or to mislead any creditor of
the corporation or any other person, and had the said Howard L. Neff been active in his interest, if his interest were affected thereby, he could very easily have obtained
pag·e 19 ~ the information at the time of the sale of said stock
or within a reasonable time thereafter.
And now, having fully answered, your respondents pray to
be hence dismissed with their costs in this behalf expended.
· AJ?.d they will ever pray, etc.
EDGAR 1\IIARSHALL,
IDA P. ~1:ARSHALL,
VIRGINIA P. GREGORY.
By HAW & HAW,
Their Counsel.

.
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ANSWER OF N. B. DAVIDSON, COMMITTEE, &C.,
FILED IN COURT UNDER DECREE
OF APl{.IL 21, 1926.
The answer of N. B. Davidson, Committee of Mary D.
Woody, to a bill of complaint exhibited against him and others
in the ·Chancery Court of the City of Richmond by Howard
L. Neff.
This respondent, for answer to said bill, or to so much
thereof as he is advised it is materiil for him to answer, answering says :
1. That of the allegations made in said bill this respondent
knows nothing and calls for strict proof thereof. This respondent knows nothing of any alleged indebtedness by the
J~,redericksburg Lumber Company to the complainant nor of
any payment by that Company to Ida P. J\IIarshall or Virginia P. Gregory of any of the assets of s·aid Fredericksburg
Lumber Company, or any part thereof, but calls for strict
proof thereof.
2. This respondent is advised that she is in no
page 20 ~ way responsible for any of the matters and things ·
charg·ed in said biU as she did not participate in
any such payments, if they were in fact made, and is further
advised that if any such payment was in fact made she did
not know thereof and did not participate therein, and if ·any
recovery be 1nade it should not be ag·ainst this respondent.
And now having fully answered, he prays to be hence dislUiHsed with his reasonable costs.
N. B. DAVIDSON,
Committee of ~fary D. Woody,
By Counsel.

A. B. DICI\INSON, p. d.
t)RDER OF COURT OF APRIL 21, 1926.
Upon_ the motion of the defendants, by Counsel, they are
allowed to file in open Court their demurrer to the bill of
the complainant, and, without waiving their aforesaid de~
nu1rrer, the defendants, Ida P. Marshall, Edgar Marshall and
\rirginia P. Gregory, are allowed to file in open Court their
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plea of the Statute of Limitations, ·and, upon further -motion
of the said defendants, by counsel, without waiving their aforesaid demurrer and plea, the defendants, Edgar Marshall, Ida
P. ~1arshall, Virginia P. Gregory, and N. B. Davidson, Oomlnittee of M. D. Woody are allowed to file in open ·Court their
joint and several answers to the bill of the complaint, all of
which are accordingly filed. ·
DEPOSITIONS' ]'OR PLAINTIFF, FILED IN CLERK'S
OFFICE ...L\.UG. 18, 1926.
The depositions of Edg·ar }.1arshall and others, taken before A. C. Williams, a notary public, on the 31st
page 21 ~ day of March, 1926, at 10 o'clock A. M., at the offices of Hall, Hall & Peachy, Travelers Building,
Richmond, Va., by agreen1ent of counsel; to be read as evidence in behalf of the plaintiff in the above styled cause.
Present: Brockenbroug·h ·Lamb and J os. F. Hall Esqs.,
Counsel for plaintiff; Geo. E. Haw, Esq., ·Counsel for defendants.
Mr. Haw: Counsel for Edgar :fiil·arshall, Ida P. Marshall
and Virginia P. Gregory consents to the taking of the depositions without prejudice to his rights to rely upon his demurrer and answer and without waiving any rights as to filing
the same which are agreed will be filed hereafter, of which
copies have been furnished counsel.
Mr. Lamb: We would like to eall Mr. 1\tlarshall as an adverse witness.
EDGAR ~1ARSHALL,
the defendant, called as an adverse witness on behalf of plaintiff, being first duly sworn, deposes and says as follows:
By Mr. Lamb:
Q.. Please state your name, age, residence and occupation..
A. Edgar Marshall, 56 years old;· 3614 Seminary Avenue,
Richmond, V a., real estate a little bit, handle a little pulp
wood; I reckon you might call me a lumber and real estate
~a
Q. I hand you a loose-leaf book bound in gray buckram with
red leather corners, having blue interlined letters entitled
''A, B, C, D, E, F and G". Have you ever seen
page 22 ~ this book before Y
A. Yes, I reckon it is the same one I looked at up
here.
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Mr. Hall: It is.
Q. What is the book, do you know?
A. What do you call it Y You would call it a ledger, wouldn't
you?
!.'lr. Haw: Counsel for defendant wishes to inquire what is·
the purpose of this examination, as Mr. Marshall says that
he has never seen this book except in· the office of counsel for
the plaintiff.
·
The Witness: Not as I remember, Mr. Haw, I might have
seen it in the office over there. I wasn't the bookkeeper.
Mr. H-aw: Therefore, any answer he might make to this
question would be merely his expression of opinion as to what
the book was and would not identify it 8!S being any book which
could be properly introduced in ev.idence upon any such attempted identification.
:Nlr. Lamb: Counsel for .the plaintiff protests against the
form of t;he objection made as amounting to indicating to the
witness the nature a.nd scope of the examination and preparing him for situations that might arise with what amounts to
instructions as to what position to take on his part. This
\Vitness is exarnined as an adverse witness.
!tfr. Haw: I object to the statement of counsel for plaintiff that counsel for defendant was attemping to instruct the
witness, as such was not the fact, but that the objection made
was entirely within the legal rights of counsel to make &uch
objection and ·\vas entirely fair to all parties conpage 23 r cerned, with no intent to lead or mislead the wit.
ness or opposing counsel.

Q. Can you tell us what that book is Y
.A. It is a ledger, isn't it?
Q. Do you know of what concern it is a ledger?
A. Whose concern Y
Q. Yes.
A. No, sir, I do not, not without examining it. I might examine it and tell. I \vasn 't the bookkeeper. I can tell you who
did the bookkeeping· in here.
Q. Who did the bookkeeping Y
A. Mrs. Woody did this \Vriting along in here and this
seems to be the account of W. T . .Armstrong.
Q. Do you know whether or not hat is the ledger of the
Fredericksburg Lumber Company?
A. Do I know whether it is or is not? Where is the index,
Let me go over it and see what I can find out from it. (Ex-
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a.mines ledger.) I am not familiar enough with the books of
the Fredericksburg Lumber ·Company to say whether it is
or not. Let's see whether we have ·an account in here. This
looks like a ledger of the people who the Frederi~ksburg or
whosever book this was boug·ht lumber from or ties.
Q. Does it look like the accounts of' the Fredericksburg
Lumber Company with various customers and dealers and
other persons?
A. I don't see anything in here to show it is even the Fredericksburg Lumber Company. They haven't ·any. account in
here indexed. Do you know whether they have an indexed
account in here 1
page 24} Q. Not that I know of.
A. I don't know, either. I couldn't tell you. That
is what I want to look and see. This is a tie account, but
doesn't say who they bought them froin, whether the Fredericksburg Lumber Company or who.
Q. The handwriting on the various pages you are not turning is the handwriting of who~
A. Mrs. Woody.
Q. What was her position with the Fredericksburg Lumber Company?
A. Bookkeeper from the beginning of the institution until
-well, I don't know what time it was, to be honest, but she
was there most of the time.
Q. She was the bookkeeper during the years 1918 and
1919?

A. I think she was, yes, sir, as well as I remember; that is,
she done this writing here, anyway.
Q. She was the bookkeeper from the formation of the Company?
A. 1918 this is right here.
Q. She 'vas the bookkeper from the formation of the Company?
A. Up until that time.
Q. Up until 1919 f
A. I think she done some of the 'vork in 1919. Now you
have another book where the handwriting changes, a little fiat
book. I looked at these books up here in the office one day.
Q. I think this is the 1920 book (counsel produces another
book).
A. I think here is where it changes. N o'v this writing is
John B. Woody's; I know the handwriting.
page 25 } Q. The book you have now is not a loose-lea.f book
and the dates in it are 1920, are 'they not?
A. Yes, sir. This is transferred from the other.
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Q. Were you president of this Fredericksburg- Lumber Oom~
pany from the time it wa.s organized until it dissolved 7
A. Yes, sir. I think I was president of it all the time.
Q. Do you mean by your preceding testimony to leave the
court under the impression that you had never seen this loose~
leaf ledger Y
A. I do not. I say I might have seen it, but I couldn~t swear
it was the same one. I said that. I might possibly have looked
over it in the office, but I don't know. I am not positive this
is the Fredericksburg Lumber Company's ledger, if you want
my casual opinion. I don't see anything· to shov.' it is. That
is what I asked you to show me where it was.
Q. I find on page numbered Sheet No. 1 an account of J. B.
'¥oody, Salary, which opens J'anuary 1st, 1919. Do you recall
what ~fr. Woody's salary was at that tinw?
.A.• IIe g·ot $200.00 a month and I\irs. "'\Voody $100.00.
Q. The first entry, January 1st, 1919, Due J. B. Woody for
salary, 1918, $2,400.00; the next entry is 1920, January 1st,
ditto marks 1919, $2,400.00.
A. He got $200.00 a month from the Fredericksburg Lumber Company. Now wha.t he got from his own individual
business-you know he ran a lot of business of his own, saw
mill business and all that kind of stuff.
Q. Does that entry indicate to you this is the ledger of
the Fredericksburg- Lumber Company7
page 26 ~ A. It could be otherwise. He could have charged
that to his own account, I don't know.
Q. During the long years you were president. did you ever
look over the ledger of the company 1
A. Every year, yes, sir; went over it and checked all the
inventory and everything.
Q. Did the company have a ledger like this 1
A. They had different kinds during the years. We were
in business ten or twelve years. Yes, they had one very much
like that.
Q. I notice on a subsequent page which I now have open under the date 1919 and the heading Notes Payable an entry of
a sixty-day acceptance given Howard L. Neff, $1,500.00; Do
you know whether or not the Fredericksburg Lumber Company gave ~fr. Neff acceptances from time to time?
.A.. No, sir, I do not. If it did, I didn't know anything
about it. Gave lVI:r. Neff acceptances?
Q. Yes.
A. No, sir, I never heard of it before.
Q. I now have another sheet open, No. 1, under the name
of Henderson, the year 1919, item under date of July 15th
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designated on that account "Draft drawn by Fdg. Lbr. Co.,
$125.00".

A. Let me see that.
Q.. Do you know who Henderson was Y
A. No, sir, I do not. I have no idea who Henderson was.
All of these accounts have an explanation in front of them.
I don't know whether you are a practical bookkeeper. These
a.re entries, it appears to be, like this note,
page 27 } whosever ledger this was had given these people
notes, not only Howard L. Neff, but Wheeler,
Payne, etc.
Q. Doesn't that ledger sheet you are reading from indicate
to you it is the Fredericksburg Lumber Company Y
A. No, sir, it doesn't tell you whether the Fredericksburg
Lumber Company or who it 'vas. To be honest with you, I
think this was ~Ir. J. B. \Voody's ledger of his lumber business ; it appears so to me. I didn't know the man Henderson.
I know Mr. Wheeler and son1e of the other men.
Q. You didn't finish your answer to my question about this
item, draft drawn by Fredericksburg Lumber Company,
$125.00. That doesn't indicate to you this is the Fredericksburg· Lumber Company's ledger¥
_
A. Well, now; there is one item that would make it a.ppea1;
it wasn't. For I ran a lumber business myself, been at it for
thirty odd years. I always sold my lumber to the Fredericksburg Lumber Company. They were wholesalers, not manufacturers, and it would show whatever profit they got out of
n1y shipment; they would have to get credit for it somewhere.
Q. This is the ·only one I asked about.
A. I don't know. That is what it would appear to me like.
Q. Did you examine the ledger of the ~,redericksburg Lumber Company during' the year 1918?
A. I don't remember, it has been so long ago. I suppose I
did. I usually examined it once a year. I never stayed there;
Mr. Woody had full charge of the business.
Q. After observing that Mr. Woody has a. salary account
set up in this book wherein he is given credit for
pag·e 28 } two years salary of $2,400.00 a year, do you think
he would set up an account with himself in his own
ledg·er in that form Y
A. What do you mean he would set up an :account¥ Most
everybody that is running· a business of their own charge off
so much for salary and for expenses. If they don't do that
they don't know whether they have made anything. I don't
sa.y that is it. I don't know really, to be honest with you,
only just to give you my supposition of what I can see from
the ledger.
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Q. Now you have later on in this boqk .an account in the
name of W. M. Lloyd Co., Philadelphia, Pa., which began in
1918, J nne 21st, and pasted to the sheet on which that aooount
appears there is a typewritten .statement on the billhead of
William !ri. Lloyd Co., dated July 25th, 1918, addressed to
Fredericksburg Lumber Company, which gives a statement of
an account and transmits a check for $80.54. The ledger sheet
to which that account is pasted under. date of July 26th, 1918,
gives credit toW. ~I. Lloyd Co., in the following form: July
26th, Bals. $80.54. Does this ledger sheet indicate to you
this is the Fredericksburg Lumber Company's ledgerY
A. No, sir. I don't know. I didn't know anything about
this. I had never seen that before, as I know of. It doesn't
indicate in there. Can you find any Fredericksburg Lumber
Company account in there Y
Q. Isn't this one· I have before me?
A. That billhead is made out there, but who made that out;
Lloyd or who T
Q. I show you all I know about it.
A. I don't know anything more about it, either.
Q. Do you still think this ledger is Mr. "\Voody's
page 29 ~ ledger for his own operations?
A. I think it is Mr. Woody's ledger. I don't believe there is anything else in there to show it isn't, but I
don't say J\{r. Woody didn't carry other accounts into it because Mr. Woody in the wind-up did a whole lot of things he
ought not to have done.
Q. I now have the ledger account with John J\L Nelson, Jr.,
to which is pasted .a statement of account between John M.
Nelson, Jr., Inc., and the Fredericksburg Lumber Company.
Does that serve at all to ear-mark this book to your mind
as the Fredericksburg Lumber Company's ledgerf
1\fr. Haw: Counsel for defendants has refrained from objecting heretofore as he was willing to have his client furnish
any light that he mig·ht be able to furnish as to the book in
question, but it appears from the former examination that any
information that Mr. Marshall might give ·would be purely a
matter of opinion and would, therefore, not be proper evidence and counsel for defendants therefore objects to any further examination along this line and especially to the last
question because it calls for an expression of opinion.
Q. I want to see whether that indicates to your mind it is
tl1e ledger of the Fredericksburg Lumber ·Company.
A. I don't see anything to it. It is just a statement made
out by whom nobody knows, whether by John ~I. Nelson or

44

·

, Supreme Conrt of Appeals of .Virginia.

John Woody or who; it doesn't tell you a. thing in the world
about it. It is a statement there, yet I can't give any e-xpression on a thing I don't know anything about. I do know the
handwriting of Mr. Woody and 1\irs. Woody. There
page 30 ~ is one handwriting there I don't know whose it is ..
That is the only thing I can tell anything about.
Q. · I now have the hook open at the account of A. C. Tunis
Lrb. Co., Lancaster, Pa., attached to which is what appears
to be a carbon C9PY of a letter 'vritten to the A. C. Tunis
Lun1ber Company, Lancastet, Pa., and signed on the typewriter "Fredericksburg Lumber Company, Inc., .by J. B ..
\Voody, Secretary-Treasurer". Does that help you to identify itf
A. I don't know anything about those accounts or letters,.
l\Ir. Lamb, because I have never seen them.
Q. Pasted in this book in another place I find on the billhead of the Fredericksburg· Lumber Company, Inc., several
statements of an account with J·. H. Howard, Waldorf, Md.,
and on the pages that follow I find the ledger account with
J. H. Ifoward. This does not aid you in any identification or
recollection 1
.A.. The only thing, I know who Howard is and I know his
business; he is a pulp-wood man, the same as I was, and I
know I bought some pulp-wood from Woody myself, could tell
you ·where he cut it and all.
Q. Perhaps this will serve to refresh your memory. I find
an account opened on a ledger page under the name of Edgar
Marshall under date of 1919, November 25th, a loan, $1,994.60.
\Vhat was that transaction 1
A. What was thatT ~Iy recollection is-I can only guess
this-I think that was a balance on a $3,250.00 note I loaned
Mr. Woody to pay for Mrs. lVIarshall 's stock. I think that is
what it was for. I thinl{ that is my recollection of it.
Q. I find another ledger account, Ida P. Marshall, No. 3
South Boulevard, Richmond, Jan nary 1st, 1918,
page 31 ~ which shows a balance brought forward of $150.00
and a check numbered 1422E for $100.00. Do you
·
know what that transaction was 'vith l\tirs. 1\farshall?
A. Not unless it was a different transaction. I don't know.
Q. I find pasted on the back cover of this book copies of
typewritten documents, the first of which is stated to be a
copy of a report to the Corporation Commission, 1919. It
has, among other items, salaries to the amount of $3,600.00.
A. That is what 1\Ir. Woody and Mrs. "\¥"oody was supposed
to get; that is all the salaries drawn from the Fredericksburg
Lumber Company. Now what they got for themselves I don't
know. Both of them had individual businesses of their own.
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Mr. Haw: Does that show whose statement it was Y
The Witness: He said Frederieksburg Lumber Company.
1\{r. Lamb: No, I didn't say it was the Fredericksburg Lumber Company.

Q. Attached to that are various details of bills receivable,
bills ·payable, inventory, expense accounts, taxes, and a letter
accompanying them, being· the 1918 lumber ·sales, net receipts.
Please examine these papers and state if they appear to be
Fredericksburg Lumber ·Company transactions.
A. It is right hard to say what this is. This writing is
l\Irs. Woody's. It doesn't say whose statement it is-copy of
report made to Corporation Commission. I don't know whose
it is, but I want to be as fair as I can; ~Ir. Woody or Mrs.
Woody neither one ran their business incorporated and it is
more than likely that represents the Fredericksburg Lumber
Company's statmuent because they wouldn't have to make a
report of their business. That is the best answer I
page 32 ~ can give to that.
Q. You are not prepared to admit this is the
ledg·er of the Fredericksburg Lumber Company Y
A. No, sir, I am not.
Q. Did it l1ave a ledger during the period of 1918 and 1919?
A. What do you meanY
Q. During 1918 and 1919.
A. Oh, yes, I think they did; I don't know. That might be
it, but it don't look like it, the accounts don't show it. I
wouldn't say it is not.
Q. The ledger that it did have was kept by Mrs. Woody
who kept this book 1
A. 1\irs. \Voody kept the books, yes, sir. ~Irs. Woody was
the bookkeeper frmn the organizaltion, I think.
Q. Where was the corporation's ledger kept¥
A. "\Vhat you n1ean ~ vV e had a little office down there on
the yard.
Q. Did it have a safe1
A. Yes, sir, it had a safe.
Q. \'Tas the ledger kept in the safe?
A. I don't know, sir. I can't answer that question. It
certainly couldn't have kept all the books we had in that safe
since we had been there. ·whether that was in there or not I
couldn't say.
Q. I now call your attention to ledger sheet No. 4, being
on the left hand side of the page, this being· the fifth sheet
following the blue tab A in the ledger, where the following entries appear: "Nov. 22, cheek 1945, $3,250.00; Aug. 27, Ida
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P. Marshall, ninety days, $3,250.00; Oct. 27, check,
1882, $1,000.00; Aug. 27, Virginia P. Gregory, sixty
days, $1,000.00", who is Virginia P. Gregory?

A. My daughter.
Q. Is this entry in the handwriting· of Mrs. Woody Y
A. Yes, sir.
Q. I also hand you for inspection a note dated Fredericksburg, Va., August 27th, 1919, $3,250.00, payable ninety days
after date, to the order of Ida P. Marshall, negotiable and payable at the Planters National Bank, Fredericksburg, Va.,
which note is signed Fredericksburg· Lumber Co., Inc., by
.. J. B. Woody, Tr. Whose handwriting is the body of this
note in?
A. The note was made out by !Irs. Woody, but signed by
J. B. Woody.
Q. Was he treasurer of the Fredericksburg Lumber Company?
A. Secretary and treasurer, yes, sir, and general manager
from the start of the company.
Q. Please compare the note I have just handed you with the
ledger entry to which I have just called your attention. Does
'
the ledger entry appear to be a record of that note?
A. Yes, sir.
Q. Do you know when and by whom that note was paid 1
A. Do I know how it was paid? Yes, sir.
Q. Please state it.
A. It was down in the Planters National Bank do-wn here
and when it came due it was curtailed by Mr. Woody and renewed; that is, it was renewed. I think that transaction over
there renewed it.
Q. 'Vhat transaction?
page 34 ~ A. That transaction of Edger l\iarshall where he
loaned Mr. Woody the money, my note. That is
1ny recollection of it. I am not positive of that. If you will
refer to it-that is the only note I can figu~e I loaned that
money for.
Q. I call your attention to the paid stamp on the face of
this note, which is the stamp of the Planters National. Bank
of Fredericksburg·, Va., indicating that the note was paid in
November, 1919.
A. That is right. It was paid in full, but I say it was renewed only $1,250.00 and I put up the money-loaned l\1:r.
"\V oody the money enoug·h to pay the balance of it. I think if
you will refer to it that is what the note was for. It has been
a long time, but I think that is the way it was handled. It
was handled by the Planters National Bank right here in Richmond.
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Q. This stamp indicates that it was paid at the Planters N ationa! Bank at Fredericksburg.
A. Of course, it had to g·o to Fredericksburg to be paid,
but I went down here and handled it. I know it was handled
down here.
·
Q. Now the ledger entry indicates that his note was paid
on Noveniber 22nd by check number 1945, the $1,000.00 note
having been paid on October 27th by check number 1882. Do
you know whose checks they were¥
A. Did I see the check?
Q. No; do you know those checks they were 1
A. No, I don't know how they were signed, but I know this:
I know the stock of Mrs. Marshall and Mrs. Gregory was
sold to Mr. Woody individually. He bought the
page 35 } stock which he bargained to buy a good many years
before he did. If you will look on the stock you
will find those stocks were endorsed over in 1916.
Q. They are endorsed in blank, are they not Y
A. Yes, sir, endorsed in blank.
Q. Was this the note that 'vas g·iven Mrs. 1\iarshall for the
purchase of her stock 1
A. I think it was, yes, sir. Ifere is another item I will
bring out in answer to it. If you will refer to these notes in
here you will find that the Fredericksburg Lumber Company
is listed under the head of customers notes as if Mr. Woody
used the Fredericksburg· Lun1ber Company's note to close
this transaction as his own individual business. That is the
way the book shows to me. I don't know whether I am right
or wrong. I did know something about bookkeeping, but it.
l1as been a long time s~nce I kept books. Customers notes,
notes given as follows.
Q. Given by whom T
A. By people such as William M. Lloyd, Wheeler, Fredericksburg Lumber Company, Ida P. Marshall, Virginia Gregory.
Q. These two ledger pages you have just been referring
to indcate notes given to these people, don't they?
A. I don't know whether they do or not. It seems like notes
were given-credited up to these different people.
Q. Don't those pages indicate to you they were notes given
to customers to be held by them to evidence a debt due them T
A. Well, if they do I don't see why they would give them
credit. Why don't they charge them with them Y In other
words, if I gave you a note for $1,000.00 would you
page 36 } credit. me with that note or charge me with it.
Q.. If you look on page five under CustomerS'
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Notes and under the heading Notes Given As Follows you will
find the word ''credit'' has been stricken out and the word .
''debit" put above it .
.A.. I didn't notice that.
Q. .And on the left side there is a column headed Payments
on Notes and the word ''debit'' stricken out and the word
"credit" put above it.
A. Then aooording to this you are right.
Q. Those were notes g-iven customers f
.A. In other words, this is notes given to whosever book
this was.
Q. Don't you think whosever books they are show that concern gave the notes to its customers?
.A.. What do you mean? William M. Lloyd or Ida P. ~:far
shall or Virginia ~Iarshall f
Q. Those notes were given to those people, weren't they Y
A. Given to those people? Yes, sir, those notes were given
to those people. The notes show for themselves. Those· notes
were given to these people, surely.
Q. Now, isn't the same true on page five; those notes were
given to those people¥
A. It looks like it, according- to the books; shows like they
owed Lloyd and these other people.
Q. Now whose notes is that a record off
A. I don't know, except the one you have here and shows
for itself. I don't know whose they were, only those I can see
here. The one of Ida P. Marshall was the Fredericksburg
Lumber ·Company's note.
pag_e 37 ~ Q. Does that aid you in your recollection to identify this ledger as the Fredericksburg Lumber Company's ledger¥
A. No, sir, not a bit in the world. I never have seen a
ledger that didn't carry an account of the concern that was
running the business, according to my bookkeeping, and I can't
find anything in there to show the Fredericksburg Lumber
Company has anything to do ·with the business at all.
Q. You admitted, I believe, a moment ago that this note,
which I am now going to ask the notary to identify and file
in evidence, was the note given to close the stock purchase
transaction of Nirs. :Marshall's stocl\:1
A. I think so. That is my recollection of it.
Note: Filed as Exhibit E. l\L #1.
A. (Continued.) The only transaction I know of that kind
1\frs. Marshall ever had was the sale of her stock to ~{r.
Woody.
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Q. Can you explain how it happened that a note of the
Fredericksburg Lumber Company, Inc., was given to Mrs.
~1arshall to buy her stock in that same corporation~
A. vVell, that is very often done. Mr. Woody had a. right
to issue it if he wanted to. I endorsed it and it was paid. He
was supposed to do it, which he did. You will find where he
charged__:._where he got the balance of the money after paying the $1,250.00 curtail. He got' .the balance of the money
from me and took up the note in full. The entry is on here.
Q. Who did you lend it to 7
...'1. I lent it to 'Voody.
Q. Have you a. cancelled check to show that loan Y
A. I have tried to get it, but I can't find any of
pag·e 38 ~ them. I tried to find the checks for all these transactions, but I couldn't get it. The only thing I could
find was the transaction down here. I went to Fredericksburg to try to get it. They said it had been so long they
couldn't give me any information on it.
Q. In August, 1919, you were aware that a note of the corporation was given 1.\'Irs. l\1arshall ~
A. Sure.
Q. To buy her stock 7
A. Yes, sir; I endorsed the note. You will find my nanHi
on the back of it.
Q. l\1rs. Marshall's name is on the back of it.
A. ~line is on there, too. I endorsed it. I endorsed it and
handled it right down here in this bank. That is the way I
g·ot this infor1nation. It has been so long I had forgotten all
about it.
Q. Was a note siinilar to this for $1,000.00 given to take
care of the stock of your daughter l\irs. Gregory?
A. I don't know, sir.
Q. vVhere was that transaction handled 1
A. I con't find out a thing about it. I asked Mr. Hall
'vhether he had the note. I didn't remember a thing in the
world about that note until I came up here and went over the
book and 1\:Ir. Hall showed it to me. Then I went to work to
find out how the note waH used.

By l\1r. Haw:
Q. You wouldn't have found out then if I hadn't seen tlie
Planters National Bank account¥
A. No, sir, because I had one account here and one in Charlottesville. About that note, I couldn't tell you
page 39 ~ whether it was a similar note or not, but I would say
from the entry on the book it must have been similar.
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By Mr. Lamb:
Q. l!s this book which I now hand you the minute book of
the Fredericksburg Lumber Company?
A .. I don't know whether it is or not.
.
Q. You say you don't know whether it is or not?
·
.A. I will look at it and see. I don't know without looking
at it. (Examines book.) This is all right because there is my
Bignature where Mr. Woody and myself signed.
A. Were you present at the first meeting of the stockholders
which was held in Fredericksburg on January 31st, 1910 Y
A. Did I sign that?
Q. No, you didn't sign it.
A. That is a long ways off, I can't say, but if you find my
signature I was there. I can't answer that question. That was.
when the company was organized, wasn't it?
Q. That was the first meeting-January, 1910.
A. I except I was there. I more than likely was. I wouldn't
say positively, but I imagine I was.
Q. Did the Fredericksburg Lumber Company have a yard
which they designated the Fredericksburg Yard 7
A. Fredericksburg Yard? They had a place they stored
lumber hauled in from the mills.
Q. At what other places did they have yards?
A. When it first opened up it had one at Mineral.
Q. Did it subsequently have yards at other places.,
A. Nowhere except 1\'Iineral and Fredericksburg.
page 40 ~. Never had any anywhere else that I know of.
Q. Did it lease any yards at other places?
A. What do you mean? Lease yards to somebody else?
Q. Leased for their own ·use.
A. Not as I kno'v of. Mr. Woody handled all that part of
the business and I didn't have anything to do with it at all.
Q. Wherever your signature appears appended to these
··minutes you were present at the meetings; is that so?
. A. It looks that way, yes, sir.
Q. I have before me the minutes of the meeting of the
stockholders which was held at the company's office in Fredericksburg on January 17th, 1918. Is that your signature
apended to those minutes?
A. This is mine and that is John Woody's .
. Q. Did you examine the company's ledger at that time?
A. I went over a statement gotten up by 1\Irs. Woody, the
bookkeeper, as one of the stockholders. I didn't go over the
ledgers every time because I would go over in the morning
and back in tl1e evening and sometimes didn't have time to go
over the whole business. Mrs. Woody always made up a statement of everything, had everytl1ing ready for the meeting.
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Mr. Lamb: We now file the minute book of the corporation in evidence.
Note: Filed as Exhibit E. M. #2.
Q. I hand you what appears to be the stock book of this corporation. Can you identify the stock bookY
A. This is my signature right here; this is all filled out by
Mrs. Woody.
Q. Then that is the stock book of the corporapage 41 } tion Y
A. Yes, sir. Let me go through it. .(Examines
book.) Yes, I would say this is the stock book of the Fredericksburg Lumber Company; looks that way to IDA.

Mr. Lamb: We offer that in evidence and ask that it be
identified and filed.
Note: Filed as Exhibit E. 1rL #3. .

Q. Was the stock which was bought from your wife and
daugl1ter in the year 1919 re-issued to anyone else Y
A. I never signed any re-issue of it, no, sir. I don't think
it was ever re-issue or cancelled or anything. That is my
recollection of it. When I endorsed the stock the whole thing
was to be bought, mine and all of it, in 1916 and it was placed
in the Planters Na.tional Bank.
Q. I hand you stock certificate No. 1, 15 shares, Mrs. Ida
P. lVIarshall. Can you identify that?
A. Wl1at do you meanT I can identify my signature, yes,
·
sir.
Note: Filed as Exhibit E. M. #4.
Q. The stub of certificate No. 2 shows it was for 10 shares
issued to you. Do you know where that certificate it 1
A. For that 10 shares of stock? Yes, I know where it is at.
Q. Please state where it is.
A r·aon't lrno'v whether it is in the basement a.t 3614 Seminary A venue or 603 South Davis A venue.
Q. You have it in your possession Y
A. Still in my possession, yes, sir.
Q. The stub of certificate No. 3 evidences 10 shares issued
to .T. B. Woody Do you know where that certificate is Y
A. No, sir.
.
page 42 ~ Q. You presume Mr. Woody has it in his possession?
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·A. I don't know whether he has or not.
Q. I hand you cer-tificate No.4 for 50 shares to C. P. Brown,
marked cancelled August 4th, 1910. I will ask you to identify and file that.
·
A. That is my signature.
Note: Filed as Exhibit E. M. #5.

A. (Continued) Was that stock ever re-issued to anybody!
Q. Not that I know of.
A. I don't know, either. I know one thing; it was put up
at the bank and the bank sold it and I think it was re-issued.
I think that is my recollection of it.
Q. Who bought itY
A. I don't know. My impression is 1\fr. Woody bought it.
I am not sure of that, but I think he did.
Q. I hand you certificate No. 5 for 5 shares issued to
C. S. Gibson, endorsed by hhn for transfer to Ida P. 1\far~hall,
which please identify and file.
A. Yes, I signed all of these.
Note: Filed as Exhibit E. M. #6.

Q. Certificate No.6 was for 5 shares toR. T. Burnham and
the certificate is pinned to the stub. This is endorsed for
transfer to Marshall and Gibson. Please identify and file
it.
A. Yes, sir.
Note: Filed as Exhibit E. l\L #7.

Q. Certificate No. 7 for 5 shares to B. G. Jones is also
pinned to the stub, being endorsed for transfer to Ida P.
1\farshall. Do you identify that Y
page 43 ~ A. Yes, that is my signature.
. Note: Filed as Exhibit E. M. #8.
; Q. Certificate No. 8 evidences the issues of 12¥2 shares
to you, according to the stub. Have you still possession of
that certificate f
·
A. I think I have all I have ever owned. I think I can
find it at home somewhere, some of the places I have lived
at. I think I can recollect it, but it has been cast aside.
Q. Certificate No. 9 issues 12~4 shares to C. S. Gibson and
the certificate is pinned to the stub, endorsed for transfer to

~
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Virginia P. Marshall. I will now detach this from the stub
and ask you to identify and file it.
A. Yes, I signed this.
Note:

Filed as Exhibit E. 1\L #9.

A. (continued) There is one think I 'vould like to ask, if

J have- a right to do it. Don't the stubs there show how this
stock was re-issued or what happened to it Y Find on the
stub what was issued to Virginia. My impression is I only
gave her $1,000.00 and the other $1,250.00 was issued to somebody else.
Q. You are at liberty to examine the stubs as soon as
've finish filing these, but they do not appear to me to show.
A. I don't know.
Q. I am now pinning this certificate back to the stub as it
was before. Certificate No. 10 issues 25 shares to you and
indicates on the stun that it was transferred to you from
C. P. Brown. I .suppose you have that certificate!
.A.. Yes, sir. I thought lvir. Woody got all that. I don't
remember. I knew Mr. Woody bought part of it
pagP. 44 ~ and I bought part of it. It was sold. He never
put up the 1noney like he promised.
Q. Certificate No.11 shows 25 shares issued to J. B. Woody,
transferred from C. P. Brown. I presume he has that certificate?
A. I don't know ; I reckon so.
Q. Certificate No. 12 evidences 5 shares to Ida P. Marshall,
having been transferred from B. G. Jones, and I hand you
this certificate which is endorsed in blank under date of October 23rd, 1916, and ask ypu please to identify and file it.
A. What did I understand you to say about this stock?
Q. The stub says transferred from B. G. Jones.
A. Yes, that is all right; I signed it.
Note: Filed as Exhibit E. M. #10.
Q. Stub No. 13 shows 21f2 shares issued to you, transferred
from R. T. Burnham, and stub No. 14 shows 2lh shares from
R. T. Burnham issued to l\L S. Gibson. This certificate No.
14 is attached to the stub and shows that it was endorsed for
transfer to Ida P. 1Iarshall by 1\L S. Gibson. Please identifv and file certificate No. 14.
A. Yes, sir.

Note: Filed as Exhibit E. M. #11.
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Q. I now pin this certificate back to the stub as it was and
hand you certificate No. 15 evidencing 10 shares issued to.
Miss V. P. Marshall and endorsed. for transfer in· blank
October 23rd, 1916. Is Virginia P. Marshall your daughter
who is now a party to this suit in her married name Mrs.
Gregory?
.A. Yes, sir.
Note: Filed as Exhibit E. M. #12.
Q. No. 16. is pinned to the stub which shows 2% shares

issued to C. S. Gibson and by him endorsed for
transfer to Ida P. Marshall. Please identify this
and file it.
A. Yes, sir.

page 45

Not~:

~

Filed as Exhibit E. M. #13.

Q. I now pin this back to the stub and hand you certificate
No. 17 for 10 shares issued to Mrs. Ida P. Marshall, endorsed for transfer in blank October 23rd, 1916, which please
idenHfy and file.
A. Yes, sir.
Note: Filed as Exhibit E. 1\:I. #14.
Q. The stub of No. 18 appears to evidence 5 shares issued
to you and I presume you have that certificate also.
A.. I recko'n so. I think I have got all I ever had, except
what ~Irs. :1\{arshall and my daughter got.
Q. I hand you No. 19 which evidences the issue of 12·%
shares to Ida P. Marshall, endorsed in blank for transfer
under date of October 23rd, 1916, which please identify and

:file.
A. Yes, sir.

Note: Filed as Exhibit E. M. #15.
Q. The remaining stubs and certificates appear to be as·
follows: No. 20, 1% shares to Mrs. Ellis E. Smith, the certificate being pinned to th€ stub and endorsed for transfer
to you.
A. That is all right; I remember that.
Q. I will leave it pinned to the stub. No. 21 shows 1 share
issued to M. D. Woody; No. 22, 2% shares to J. B. Woody;
No. 23, llh shares to you, being the stock from Mrs.. Ellis:
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E. Smith. There appear to be no :further certificates issued,
No. 23 being the last. So it appears that the stock which
stood in the names of your wife and daughter has
page· 46 ~ never been re-issued to anyone. Is that a fact Y
A. According to the book it looks that way to
me; never been cancelled or re-issued. I don't remember
ever signing any new certificate for any of it.
Q. Certificates could not have been issued without your
signature, could they Y
A. I don't think they would have been any account without it.
·
And further this deponent saith not.
Signature waived.
. HOWARD L. NEFF,
the plaintiff, introduced in his own behalf, being first duly
sworn, deposes and says as follows: ·

DIRECT EXAMINATION.
By Mr. Hall:
Q. Please state your name, residence and occupation.
A. Howard L. Neff; Bala, Pa., and I am in the wholesale
lumber and railroad tie business.
Q. Where is your business located Y
A. 115 Walnut Street, Philadelphia.
Q. You are the plaintiff in this suit 7
A. I am.
Q. Did you ever have any business transactions with J. B.
1Voody personally?
A. No, none.
Q. Did you ever have any business transactions with the
Fredericksburg Lumber Company Y
page 47 r A. I did. I have a judgment against the Fredericksburg Lumber Company for money advanced
them for between $11,000 and $12,000.
Mr. Haw: Counsel for the defendants objects to any evidence of Howard L. Neff touching the transactions of the
Fredericksburg Lumber Company because the said Howard
L. Neff ha.s asserted in his bill that he has a judgment against
the Fredericksburg Lumber Company and the court records
showing .the transactions concerning that judgment would
be the best evidence in this case and therefore any statement
of his in regard thereto is improper and objected to.
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Mr. Hall: Counsel for the plaintiff says that an extract
of the judgment aforesaid is filed as an exhibit with the
bill and is a part of the record in this case. Counsel agrees,
however, with the statement of counsel for the defendants
that the record of the judgment is the best evidence of the
indebtedness of the Fredericksburg Lumber Company to Howard L. Neff and that he was surprised to note from the answer received that such indebtedness is denied in the answer.
Q. Now, Mr. Neff, please state the nature of the transactions
under which the indebtedness represented by the judgment,
an extract of which is filed with your bill, arose.
Mr. Haw: Same objection.
A. It 'vas advances on lumber that was to be cut and
shipped as per my instructions.
Q. Did you advance money to the Fredericksburg Lumber
Company from time to time Y
. A. I did.

pag-e 48

~

~Ir.

Haw: Same objection.

Q. Did you make any such advances to J. B. Woody f
A. No; I did ·not.
Mr. Haw: Same objection to all this line of evidence.

Q. Ho,v were these advances- evidenced?
A. The Fredericksburg Lumber Company drew on me at,
I think, sixty days, something like that, from time to time.
Q. Did you cause to be instituted as action against the Fredericksburg Lumber Company for the recovery of the sums
due you?
A. I did.
Q. In what courtf
A. Fredericksburg.
Q. Do you recall which court in Fredericksburg 1
A. It is only one there, isn't it!
Q. WI1en did you cause such suit to be instituted~
A. Well, I couldn't give you the date now because I brougl1t
no data with _me and didn't look over it before I left, but that
was the suit in which I secured this judgment.
Q. Did you secure a prompt trial of your suit or action
against the Fredericksburg Lumber Company?
A. No, the trial was postponed from time to time, owing
to ~Irs. Woody being m1able to testify through sickness and

----
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I think it was about three years before the case 'vas finally
tried and decided.
Q. Did you secure a judgment for the amount for which
you sued!
A. I did.
page 49 ~ Q. Was the Fredericksburg Lumber Company
indebted to you in the month of August, 1919¥
A. Yes, it was.
·
Q. Can you recall for how long prior to that time they had
been indebted to you 1
A. I am not positive, but I think probably they were indebted to me for about the entire amount at that timeAugust, 1919.
Q. And had they been so indebted to you for some time
prior¥
A. Yes, for a number of months.
Q. Were they indebted to you in October and November,
1919?
A. I think they were.
Q. Had they discharged the indebtedness existing in
August¥
A. In fact, I am not sure but what the suit was brought in
1919. When was that decision rendered¥
Q. The record discloses that the judgment of the Corporation Court of Fredericksburg was rendered at the May Term;
1922.
A. Three years prior to that I brought suit..
Q. Do you know of any other creditors of the Fredericksburg Lumber Company Y
A. No, I know of none.
Q. After you secured your judgment against the Fredericksburg Lumber Company did you recover anything on
execution?
A. ~Iy attorney attached, but practically the only thing
they had left was office furniture, a safe and things like that.
I don't think they realized enough to pay the costs of the
trial; that is, the proeeeds.
Q. vVas there a sale under the execution?
A. Yes, there was a sale.
Q. Were you personally present f
page 50 r A. Yes, I w·as there, and I purchased the safe
among several· others things, a typewriter and an
adding _machine.
Q. What did you do with this safe¥
A. I had someone try1 to get the combination from 1\{rs.
Woody, buy she stated that she had forgotten it. So I

--
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then employed a man with an acetylene torch to open the
saf-e. It was open-ed in J. W. Masty's building there on the
main Street and Mr. Forward, the cashier of the bank, and I
went through the safe to see what was in it. I found the
books-this ledger, the stock book and so on; they were all
in there, and also t~is· stock of Ida P. Marshall and the other
---4Mrs. Marshall's daughter.
Q. Was that sale made at the office of the Fred·ericksburg
Lumber Company?
.A. It was.
Q. Was this safe in the offi'Ce of the Fredericksburg Lumber Company?
A. Yes, it was. It was hauled from there to Mr. Masty's
place of business and Mr. Masty and I am under the impression Mr. Forward was there 'vhen it was opened.
Q. Was that safe opened between the time it was in the sale
. at the office of the Fredericksburg Lumber Company and
the time it was opened in your presence by Mr. Masty?
A. Was it which Y
Q. Was it opened?
A. No, it cou1dn't be. It was locked and no one knew
the combination. They had to burn the lock out with an
ar.etylene torch to get it open.
Q. Did you personally :find in that safe the loosepage 51 ~ leaf ledger I now show you, bound in grey buckram with red corners, with the manufacturer's
label of Lucas Bros., Inc., which is the same ledger which
was shown to and examined by Mr. Edgar Marshall who has
just preceded you on the witness stand?
.A. Yes, that is the ledger I found there.
Q. I ask you to file this ledger as an exhibit with your
testimony.
A. I do.
Mr. Haw: Counsel for the defendant objects to the filing
of the book in question as an exhibit in this case, as there
has been no evidence introduced here to identify it as being
the ledger of . tne Fredericksburg Lumber Company or as
showing that it is in any way a book that can be properly
read in evidence in this case.
Note: Filed as Exhibit H. L. N.

#1.

Q. Mr. Neff, did you also personally find in that safe the
· stock book of the Fredericksburg Lumber Company ·which you
have heard admitted by Mr. Edgar ],farsl1all, the president
of that companyf
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A. I did.
Q. And which has been filed as an exhibit with his testi~
mony?
A. Yes.
.
Q. Did you also find in that safe at the same time the minute
book of the Fredericksburg Lumber: Company which has been
introduced and filed with the testiril.ony of Edgar Marshall,
the president of the Fredicksburg Lumber Company, and admitted by him to be the minute book of the Fredpage 52 r ericksburg Lumber Company!
A. I did.
Q. Did you also find in that safe. at the same time the
note for $3,250.00 of the ·Fredericksburg Lumber Company,
Inc., dated August 27th, 1919, and payable ninety days after
date, to the order of Ida P. Marshall, which has been filed with
the testimony of Edgar Marshall, president of the Fredericksburg Lumber Company, marked Exhibit E. M. #1 Y ·
A. Yes, I found it there with the other papers.
Q. Did you also find in the safe at the same time the four
certificates to Ida P. ~Iarshall, totalling 321f2 shares of stock
of the Fredericksburg Lumber Company, which certificates
have already been filed in evidence marked Exhibits E. M.
#4, #10, #14 and #15, respectivelyY
A. I did.
Q. Were those certificates with the note of the Fredericksburg Lumber Company for #3,250.00?
A. The notes were with the bank settlement account; the
stock certificates were by themselves in a pigeon hole.
Q. Did you also find in the safe at the same time certificate
No. 15 to Miss V. P. Marshall, already filed as Exhibit E. M.
#12 for 10 shares?
A. I did.
Q. Did you :find numerous cancelled checks of the Fredericksburg Lumber Company in that safe!
A. Quite a few of them.
Q. I hand you a bunch of cancelled checks and ask you
whether or not you found those in the safe of the Fredericksburg Lumber Company?
·
page 53 ~ A. I did.
Q. I will ask y()u to file this bunch of checks with
your deposition.
A. I will.
Note : Filed as Exhibit H. L. N. #2.
Mr. Hall: I offer a certified copy of the account of sale

60

Supreme Court of Appeals of ;V"irginia.

under execution of judgment of H. L. Neff against Fredericksburg Lumber Company, duly certified by J. W. Adams,
clerk of the Corporation Court of Fredericksburg, and ask
that it be filed in this record as an exhibit.
Note: Filed as Exhibit H. L. N. #3.
Q. How long after that sale was it that that safe was
opened?
A. Why, we took the safe-had it hauled over to Mr.
Masty's place of business and had the man come over that
afternoon and open it. It was in his store-room there up
until the time it was opened; in fact, I guess it is there yet.
Q. And this safe was not opened between the time it was
removed from the office of the Fredericksburg Lumber Company until it was opened in your presence'
A. No; there was no way of opening it. We didn't have
the combination and had to open it by burning the metal
away with an acetylene torch.
Q. Did you also find in that same safe these other cancelled eertificates of stock of the Fredericksburg Lumber
Company which have been filed with the deposition of Edgar
Marshall?
A. I did.
page 54~ Q. Now, Mr. Neff, in the answer of Edgar Marshall, Ida P. Marshall and Virginia P. Gregory
it is said in part that the respondents there named had no
information or knowledg-e of the indebtedness asserted by you
upon which you secured a judgment against the Fredericksburg Lumber Company and no knowledge of the judgment so
s·ecured. Will you please state whether or not you ever informed the president of the Fredericksburg Lumber Company of the existence of the indebtedness of" that company
to you?
A. Some month or so before I began suit I wrote to Mr.
Marshall and informed him that the Fredericksburg Lumber
Company was indebted to me for a considerable amount and
that ~{r. vVoody was not acting square about it. and requested him to look into it. He \Vrote me a letter and said
he had perfect confidenc-e in ~Ir. vVoody. I g-uess that is about
all he said.

By ~Ir. Ha,v:
Q. Have you the letter?
A. No, but I have a press copy of it at home.
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Mr. Haw: I call for the filing· of the original letter of
Mr. Marshall and copy from 1\fr. Neff.

By Mr. Hall:
Q. You said you wrote to Mr. Marshall and received a reply
from him, your letter informing him of the indebtedness of
the Fredericksburg Lumber Company. If those letters are in
existence and have not been lost or destroyed, namely: a
copy of your letter to Mr. 1\iarshall and the original of
his reply, will you please mail them to the notary to be
filed as exhibits with your deposition 7
A. I will.
page 55

~

Mr. Hall: Counsel for the complainant here
calls upon the defendant Edgar Marshall for the
production by him of the original of Mr. Neff's letter and
the copy of his reply thereto if they be in existence.
1vir. 1viarshall: A.re you asking me for anything' I don't
remember receiving such letter or writing such letter. If
I did I don't remember it. When did you write or when did
I write you7
Mr. Neff: Subsequent to the time I wrote you. I have a
press copy in my letter book.
1vir. Haw: Counsel for the defendants says Mr. Marshall
is not advised he ever received such a letter or ever replied
to such a letter and at this time has no recollection of any
such letter of reply, but if he finds he has the original of
any such letter or copy of any reply he will be glad to file
same.
1\fr. Hall: Counsel for the complainant here calls upon
Edgar 1\iarshall, president of the Fredericksburg Lumber
Company, for the -production of any books of account or
ledg-ers of the Fredericksburg Lumber Company not found
by 1\ir. Neff in the safe of the Fredericksburg Lumber Company.
1\fr. Ha'v: Have you any such books, 1\fr. Marshall?
1\fr. 1\farshall: I have no such books.
~Ir. Haw:
Counsel for the def·endant Edgar ltlarshall
says ~fr. Marshall has not in his possession and never has
had any books or papers relating to the Fredericksburg Lumber Company and therefore is unable to file any such books
or papers. Now 'vithout waiving objections herepage 56 ~ tofore made, counsel for defendants Edgar Marshall, Virp:inia P. Gregory and Ida P. Marshall
proceeds to cross examine the witness.
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By Mr. Haw:
Q. Mr. Neff, you have an office, I presume¥
A. Yes, I have.
Q. Do you keep a regular filing system of all your correspondence Y
A. All my correspondence is kept in letter books, the old
style.
Q. Do you keep all correspondence that is in the shape of
letters received from other persons 7
A. I keep. them generally for about eight or ten years.
Q. And if you wrote Mr. Marshall a letter in 1922 andreceived a reply· from him in 1922, you should have in your
files both the copy of your letter to Mr. Marshall and the
letter received from him 7
A. I should have it, yes. It wasn't in 1922, though.
Q. I mean 1919.
A. Yes.
Q. You have stated that the moneys advanced by you were
advances to the Fredericlrsburg Lumber Company on lumber
to be manufactured by them and shipped to you?
A. What7
Q. For lumber to be manufactured by them and shipped
to you?
A. That is what I made advances on.
Q. Then the advances were made in order to furpage 57 } nish the capital with which to have the lumber
manufactured and delivered to you?
A. That is right. As they had a certain amount cut why
then I advanced them so much money on it and Mr. Woody
took me down the Rappahannock River and showed me the
lumber, but I found out afterwards it was someone else's
lumber he showed me.
Q. Do you mean lumber or timberf
.A. He showed me lumber.
Q. Then, as I understand, this money was obtained from
you bv J. B. Woody?
A. By the Fredericksburg Lumber Company.
·Q. By J. B. Woody, purporting to represent the Fredericksburg Lumber Company, and that in order to. interest
you in the proposition and to get you to make the advances
he took you down the Rappahannock River and showed you
lumber which he stated to you was lumber of tha Fredericksburg Lumber Company when, as a matter of fact, you have
since ascertained it was not lumber belonging to the Fredericksburg Lumber Company. Is that correct f
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A. Yes, but I advanced it to the Fredericksburg .Lumber
Company. I wouldn't have any dealings with Woody personally; that was understoo·d at the start, and I have correspondence to that effect, and~ my judgment against the
Fredericksburg Lumber Company shows they were the people I advanced to.
Q. However, All of your correspondence with the company and all of your dealings with the company were carried
on throug·h J. B. Woody?
A. As secretary and treasurer of the Fredericksburg Lumber Company. That is the way he signed his letpage 58 ~ ters.
Q. Didn't you know that the Fredericksburg
Lumber Company was not in the business of manufacturing
lumber and was not manufacturing lumber 1
A. No, I did not.
Q. When J. B. Woody applied to you for advances on
lumber to be manufactured by him you refused to make those
advances, I understand 1
A. Before I advanced the money- Q. Answer my question.
A. Yes.
Q. I asked you did you refuse to make such advances.
~Ir. Hall: Counsel for plaintiff here protests against the
interruption of this witness while he is answering the question.
Mr. I-Iaw: I insist he answer my question and no more.
lVIr. Hall: The witness has a perfect right to make such
explanation as he sees fit.

A. (continued) I wouldn't make advances to Woody, but I
told him I would to the Fredericksburg Lumber Company and
all the advances were made on drafts drawn by the Fredericksburg Lumber Company, J. B. Woody as treasurer, and
it 'vas on these advances that the court in Fredericksburg
gave me the judgment agai:Q.st the Fredericksburg Lumber
Company.
Q. So I presume. Now what I want to know is this: Did
J. B. Woody first and originally approach you for the purpose of getting from you advances against lumber which he
proposed as an individual to manufacture and ship
page 59 r to you?
A. No, he did not. He talked about some cars
he had to ship and I told him the only was I would do business with him was through the Fredericksburg Lumber Lum-
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her Company because I thought they were, according to the
statements made the commercial agency, in right good shape
and Woody I didn't know anything about.
Q. Then Woody approached you to get advances on his
own account?
A. No, only on one or two cars when I first began to do
business with him. This other transaction in. which I advanced the money was Fredericksburg Lumber Company all
the way through. Woody never asked for a cent on his
own account, it was all through the Fredericksburg Lumber
Company and that was understood. I think the records show
that.
· Q. It doesn't make any difference about the records; you
answer my question. You have stated that Mr. Woody first
approached you for the purpose of getting advances and
that you refused to do any business with Mr. Woody because he had no rating, but that you told him you would
do business through the Fredericksburg Lumber Company.
Is that correct?
A. That is right.
Q. Then thereafter all of your business 'vhich J. B: Woody
had proposed to do with you was done through the· Fredericksburg Lumber Company?
A. No, this business he never even mentioned until months
after he first came to me and prior to that all the business
I did with him was through the Fredericksburg Lumber
Company and he never in this particular transaction-his
o'vn personal account 'vas never mentioned; it
page 60} was ahvays the Fredericksburg Lumber Company.
Q. You had stipulated to ~fr. WoodyA. No.
Q. Just let me get through with the question and then
you can answer all clay if you want to. You had stipulated
to ~Ir. Woody you wouldn't do business with him, but would
do business through the Fredericksburg Lumber Company 1
A. He never requested me to do any business with him
after a month or two. I first began dealing with him and
that was over a year or year and a half before this transaction took place.
Q. You admit you had refused to do business 'vith Woody?
. A. Yes.
Q. Except through the Fredericksburg Lumber Company;
isn 't that right?
A. Yes.
Q. Then thereafter, in accordance with your refusal, you ·
only did business through the Fredericksburg Lumber Company?
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A. Yes, I did business only through the Fredericksburg
Lumber Company and Woody's personal interest was never
mentioned.
Q. After you had turned Mr. Woody down on the first
occasion and told him you would not do business with him, .
except through the Fredericksburg Lumber Company, thereafter he never approached you for a.ny personal business,
but the business was always done through the Fredericksburg Lumber Company?
A. That is right.
Q. Now, 1\!Ir. Neff, didn't you know then and don't you
know now that the Fredericksburg Lumber Company was
not engaged in the manufacture of lumber?
page 61 ~ A. No, I did not. I understood the Fredericksburg Lumber CompanyQ. Wait now. Where did you get that understanding from Y
A. My understanding was-Mr. Woody told me they owned
tracts of timber on which they had mills going, manufacturing
; for them. I kno'v that is a common thing. All the lumber
people do it down there, and that was the wa.y he w·as getting
this lumber.
·
Q. You did not have confidence enough in Mr. VVoody to
do business with hhn personally 1
A. No.
Q. But you did have confidence enough in him to believe
what he said when he told you the Fredericksburg Lumber
Company was manufacturing lumber and therefore your business with him through the Fredericksburg Lumber Company
would be safe. Is that right?
A. Well, I will tell you. While I might have confidence
enough to think 1\!Ir. Woody "ras not misrepresenting things,
at the same time I wouldn't have confidence enough in him
without any rating to advance him $10,000 or $12,000.
Q. You never, in relation to these advances and before
they were made, ever went unto the matter with anybody except Mr. J~ B. Woody?
A. How do you mean?
Q. You never went into the matter of making advances 1
A. No. He was secretary and treasurer and manag·er of
the Frederickshi.1rg Lumber C01npany, and, of course, there·
wa.s no one else for me to go to.
page 62 ~ Q. \\7lwn he told you the Fredericksburg Lum- ,
her Company owned timber tracts and was operating mills you didn't inquire auy further?
A. I inquired and I found people who told me they 'vere
cutting lumber, had mills going.
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Q. You were not content to rely on Mr. Woody's statement, but investigated yourself and ascertained the Fredericksburg Lumber Company was actually operating mills
and cutting lumber?
A. I found that out to a certain extent.
Q. Will you tell n1e who your informants were Y
A. The men in the lumber business at Fredericksburg.
Q·. WhoY
A. Well, I think Alvin Embrey was one.
Q. Who elseY
A. Mr. J. \V. Masty.
Q. Who else?
A. I don't know who the others were, but I know those two
men very well and naturally I would speak to them about it.
Q. You knew at the time you dealt with J. B. Woody and
at the time you dealt with the Fredericksburg Lumber Company through J. E. Woody or J. B. W oodyt through the Fredericksburg Lumber Company, as you expressed it, that J. B.
Woody was operating on his own account and individually
from the Fredericksburg Lumber Company, did you not?
A. No, I did not.
Q. If you didn't lmow it then why did you refuse to make
advances to J. B. oody: personally on independent business
of his?
page 63 ~ A. He told· me he had a few cars of lumber that
belonged to him individually and wanted me to
handle them. I told him I didn't care to take them, didn't
care to advance him anything, but if he turned the lumber
over to the Fredericksburg Lumber Company why I could
talk to him.
·
Q. Then you did kno'v he was doing business as an individual?
A. No.
Q. You suggested to him you would deal with him through
the Fredericksburg Lumber Company Y
A. No.
Q. In other words, you suggested to him the method whereby he might transact his business with you through the
Fredericksburg Lumber Company?
A. In reference to these two or three cars, yes. I naturally wouldn't suppose that a man that was treasurer and
general manager of a company would be doing business in
the same line individually. It is not done as a general thing.
Q. You kne'v it was being done at that time by him because he offered to sell you individual lumber he had!
A. In reference to the two or three cars.
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Q. Yon bought this safe on N ovemb~r 9th, 1922. What else
did you find in that safe besides these books you have referred to and the papers you have referred to 7
A. There wasn't very much in the safe. It wasn't .half
full. It was some papers in there that Mr. Ford and I went
over and he said they didn't seem to have any particular
value.
Q. Don't tell what he said;' he. has nothing to do · with
this case.
A. He was pr.esident of the bank they were 4o~ng
page 64 r their business through and he had a place where
he was going to put all of the Fredericksburg
Lumber Company's papers we didn't want and that he would
put these papers away. There wasn't many of tnem, just a
few, and I looked them over and it wasn't anything of any
importance and I said, ''All right; take them''.
Q. Did you not :find in the safe a ·considerable amount of
papers and data relating to the private business of J. B.
Woody?
A. No ; the only thing I found there was a will-his will,
that he left 1\tfrs. Woody something and his daughter something.
Q. In whose possession have these papers and books, et~.,
you found in the safe been since the safe was opened?
A. In my possession.
Q. From November 9th, 1922, up to this timet
A. Yes.
Q. Where was this lumber located on which you made these
advancesf
A. Why, it was dov.rn near a place called Arnold's Wharf
on the Rappahannock River, back in the county there. I
don't know what the name of the place was.
Q. On whose place?
A. I don't know, I don't recollect, but I know that is where
·what lumber he shipped came from-Arnold's Wharf. That
is where they loaded.
Q. I-Iow much lumber did he show you there t
A. Why, I should judge about half a million feet.
Q. How much lumber did you agree to buy from him?
A. I think it was in the neighborhood of 700,000. The
company shipped about 200,000 or 240,000.
page 65 } Q. These advances you made wete for the purpo.se of manufacturing the lumber to be thereafter
shipped to you?
A. It was the money he had to pay in order to get the
lumber. In other words, he represented that the Fredericks-
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burg· Lumber Company was cutting the lumber and paying
so much on it.
Q. In- other 'vords, they were cutting lumber by contract Y
A. Yes, that is it.
· Q. These advances were to take care of the contract Y
A. Yes.
Q. And that the lumber had not been out at that time,·
but was to be cut and delivered, and as evidence of that fact
·he showed this lumber near Arnold's Wharf?
A. No, that was supposed to be the lumber he had cut.
Originally he had very little and I made him the advance~
from time to time as he cut, sa.y, 50,000 or 75,000 feet. Then
he would dra.'v on me for so much.
Q. In other words, when you first made advances to him
he didn't have the lumber at Arnolds Wharf Y
A. No, I don't think so.
Q. But at a later date, substantiating his position that he
was cutting and getting the stuff out, he took you down and
showed you lumber near Arnold's Wharf which he claimed
the Fredericksburg Lumber Company had cut and it was there
for shipment!
A. Yes.
Q. But you afterwards ascertained that lumber was not
his lumber at allj
A. Yes.
page 66 ~

RE-DIRECT EXAMINATION.

By Mr. Hall:
Q. Was there any special point made in your dealings with
the Fredericksburg Lumber Company as to whether they
should have their own men actually manufacture the lumber
or buy it from some other source f
A. No, it didn't make any difference where they got it,
just so they g·ot it, although Woody represented they were
manufacturing; that is, a good part of it. He didn't state how
much, but said as the lumber came out when it was manufactured he had so much paid up on it. He didn't really say
they were manufacturing it themselves and he might possibly have been buying it from some saw mill men.
Q. That didn't make any difference to you Y
A. It didn't make a bit of difference to me, so I got the lumber.
Q. Was there ever any defense asserted in your case against
this Fredericksburg Lumber Company that J. B. Woody was
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acting without authority of the corporation in the dealings
of the Fredericksburg Lumber Company with you?
A. No, none.
RE-CROSS EXA:NIINATION.
By Mr. Haw:
Q. Then you wish to change your statement made just now
that Woody stated to you that they had the lumber being
cut on contract and that the Fredericksburg Lumber Company_ was manufacturing the lumber by contract and these
advances were for the purpose of meeting the contract price
for cutting, hauling, etc.?
page 67
A. Woody stated they were getting the lumber
out down the river.
Q. Getting the l~mber out 1
A. Yes. \Vhether he was getting it out from the mill or
whether they owned the timber or not I don't kno,v, but anyhow he had to pay certain costs on it as it was hauled out
and piled and the money I advanced \Vas supposed to pay
those charges and "rhen the lumber was shipped why then,
of course, he got the balance. ·
Q. Then ~Ir. \Voody's statement to you was that the lumber was being gotten out by the ] 1 redericksburg Lumber Company and that to pay the costs of manufacturing and delivering the lumber he needed these advances and you paid them.
I~ that right 1
A. He stated that, but he may have contracted with the millmen to cut the lumber; I don't kno·w.
Q. !.asked you what he stated and you said he stated that.
A. No, he stated they were cutting the lumber themselves.
Q. And that is all you know about it.
A. That is all.
Q. And these advances w·er-e being made to take care of the
cutting and delivery of the lumber to the landing1
A. Yes, to pay the costs up to the landing.
Q. ~Ir. IIall asked you the question was any contention
made by the Fredericksburg Lumber CompaJ.1Y that this was
Woody's individual business. vVho, if any, were the witnesses who testified in this case in Fredericksburg Lumber ·
Company?
A. !;Ir. Woody. I guess he w·as the only one that could
testify.
Q. And he, of course, did not contend that he had perpetrated a fraud on the Fredericksburg Lumber Compage 68 ~ pany 1
A. It wouldn't be a fraud on the Fredericksburg

r
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Lumber Company because the Fredericksburg Lumber Company got the money and it was deposited in the bank to the
credit of the Fredericksburg Lumber Company. So, as.far
as that 'vas concerned, he perpetrated a fraud on me, but
not on the lumber company because the drafts were made in
favor of and discounted at the bank and W·ere credited to
the account of the Fredericksburg Lumber Company in the
bank at Fredericksburg. I know that to be a fact.
Q. That all being so, do you know whether the Fredericksburg Lumber Company got the benefit of the money?
A. Well, I don't know. I suppose they did. I don't see
anyone else that could get it; some of them, either Woody
or some of the Fredericksburg Lumber Company people or
officials. There was no one else to get it out.
Q. Except Mr. Woody, as far as you know?
A. Mr. Woody· couldn't draw it except _as treasurer of the
Company.
Q. He could dra'v it tha.t way, couldn't heY
A. Yes, he could draw it. Then that was up to the Fredericksburg Lumber Company to :find that out. I hadn't anything to do with that.
Q. You having suggested to him originally the handling
of the account that way, you are not making any kick on
that now?
·A. A man woulqn't be a crook because someone said they
wouldn't deal with him and wanted to deal with someone
who 'vas responsible or that they supposed responsible.
And further this deponent saith not.
Signature waived.
page 69

~

State of Virginia,
City of Richmond, to-wit:

I. A. C. Williams, a notary public in and for the City of
Richmond, in the State of Virginia, do hereby certify that
the foregoing denositions of Edgar 1\{arshall and Howard L.
Neff wer·e duly taken and sworn to before me at the time
and place stated in the caption thereto, the signatures of the
witnesses being waived by counsel for all parties.
Given under my hand this 31st day of l\{arch, 1926.
My commission expires October 16th, 1928.

N otar~'s· fee, $30.00.

A. C. WILLIAMS.
Notary PubliC'r

Marshall, et als., y. Fredericksburg Lumber Co., Inc.

7t

DEPOSITIONS FOR PLAINTIFF.
Filed in Clerk's Office, January 14, 1927.
Virginia:
In the Chancery Court of the City of Richmond.
DEPOSITIONS.
Ho'Yard L. Neff, etc.,
vs.
Fredericksburg Lumber Co., Inc., et als.
The depositions of Mr. A. J. Ford and others, taken before Virginia Norment, ·a Notary Public, on the 21st day of
December, 1926, at 11:30 o'clock A. M., at the office of Hall,
Hall & Peachy, Travelers Building, Richmond, Va., by agreement of counsel, to be r~ad as evidence in behalf of the plaintiff in the above styled cause.
~

Present: Brokenbrough Lamb and Jos. F. Hall,
Esqs., counsel for Plaintiff. Ge·o. E. Haw, Esq.,
counsel for Edgar 1\t[arshall, Ida P. Marshall and Virginia
Gregory. A. B. Dickenson, counsel for N. B. Davidson, Committee of Mary D. Woodhouse.
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MR. W. J. FORD,
a witness of lawful age, after having been first duly sworn,
deposes and says as follows:
By ~Ir. J. F. Hall:
1Q. Please state your residence and occupation.
A. W. J. Ford, Fredericksburg, Virginia, President of
Planters National Bank of Fredericksburg.
2Q. Did the ·Fredericksburg Lumber Company carry an
account at your bank in October and November, 1919?
A. Yes, sir.
3Q. Did J. B. Woody likewise carry an account during
these months with your hankY
A. Yes, sir.
4Q. I hand you a note of the Fredericksburg Lumber Company dated August 27, 1919, for $3,250.00 payable 90 days
after date to the order of Ida P. Marshall, at the Planters
National Bank of Fredericksburg, Virginia, filed in this case
as Exhibit ''E. 1\t No. 1 '' and ask you whether or not that
not.e was paid on its due date at your hankY
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A. The note handed me is made by the Fredericksburg
Lumber Company, due November 25, 1919, and was paid on
the date due.
5Q. I ask you to refer to the statements of the deposit account of J. B. Woody at your bank and say whether
.P~ge 71 ~ or not that note was paid from the account of J. B.
Woody?
A. It was not.
6Q. I ask you, Mr. Ford, to refer to the account of the
Fredericksburg Lumber Company at the Planters National
Bank of Fredericksburg, and state what amount was charged
against the account .of the Fredericksburg Lumber Company
on November 25, 1919?
A. $3,888.25.
7Q. Do the items making up that total sum appear on the
statement?
·
A. No, they do not. There might have been several checks,
and there might have been only one.
SQ. Would any original record in your bank at this time,
disclose the items making up that sum of $3,888.257
A. No, sir. The checks were returned to the Fredericksburg Lumber Company.
9Q. It appears from the ledger I have before me introduced as the ledger of the Fredericksburg Lumber Company,
an ·entry on page 4, showing check No. 1945 for $3,250.00 issued
under date of November 22, 1919, apparently in payment of
the note above mentioned to Ida P. l\farshall. Would your
records disclose the correctness of the ledger entry as to
the check number of the Fredericksburg Lumber Company?
A. No. Our records would show the remittance of the
bank to the Planters National Bank of Richmond.
10Q. Do your records disclose such a remittance of. the
Richmond Bank 7
A. Yes, sir.
page 72 ~ 11Q. Now, Mr. Ford, the same ledger to 'vhich
I referred in the previous question, discloses that
under date of October 27, 1919, cl1eck No. 1882 for $1,000.00
was issued to balance a charge dated August 27th, 1919, for
Virginia P. Gregory, due 60 days. Will you please refer
to the account of J. B. Woody in your bank and state whether
or not any item of $1,000.00 'vas paid out from the account
of J. B. Woody on October 27th, 1919?
A. It was not, the only check of J. B. Woody on that date
was $1.60.
12Q. vVill you please state whether or not you find any
such disbursement on account of J. B. Woody within a few
days before or after the date of October 27th, 1919?
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A. I do not.
13Q. Now, :rvrr. Ford, I ask you to refer to the account
of the Fredericksburg Lumber Company at the Planters
National Bank of Fredericksburg and state 'vhat sum if any,
appears to have been disbursed from that account on October
27th, 1919.
A. $2,026.50.
14Q. Does it appear from your record, ~{r. Ford, wheth~r
or not that sum consisted of one check or more than one
check?
A. It does not appear.
15Q. Would it be agreeable for you to leave these ledger
statements in the record in this case, if counsel will agree
that they will be returned to the bank upon the completion
of this case?
A. I can leave all here but one page, and that is the
last page in J. B. Woody's account (from October 1st to December 1st). The witness here files ledger sheet
page 73 ~ from the records of the Planters National Bank
showing the deposit and disbursements of the
Fredericksburg Lumber Company from September 27, 1919,
to December 23, 1919, as Exhibit "W. J. F. No. 1".
Note: It is stipulated and agreed between cotmsel of
record, that this led~er sheet may be 'vithdra'vn by counsel
for complainant, and returned to the Planters National Bank
of Fredericksburg, Virginia, upon the completion of this case.
Note : Counsel for Eddie Marshall and others, objects to
the introducing of the ledger sheet in the evidence and the
filing of same, because the evidence of the 'vitnes·s has in no
'vay connected the ledger sheet in question with the allegations in the bill, nor is there anything on the ledger sheet
w·hich is in any way connected with the alleged payment of
the notes in ·question.
(J\fr. Dickenson concurs in this objection.)
CROSS EXAMINATION.

Bv J\fr. Geo. E. Haw:
'lXQ. J\.fr. Ford, do you know whether the note of $1,000.00
referred to by J\fr. Hall in his exan1ination, was paid through
your bank at all?
A. I do not.
2XQ. Do you know that this note of $3,250.00 was paid
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through your bank out of the funds of the Fredericksburg
Lumber Company?
.A. I do not .
.And further this deponent saith not.
Signature waived.
State of Virginia,
City of Richmond, to-wit:

I, Virginia Norment, a Notary Public in and for the City,
of Richmond, in the State of Virginia, do hereby certify that
the foregoing deposition of W. J. Ford was duly taken and
sworn to before me at the time and place stated
page 74 ~ in the caption thereto, the signature of the witness being waived by counsel for all parties.
Given under my hand this 12th day of January, 1927.
My commission expires January 15th, 1930.
VIRGINIA NORMENT,
Notary Public.
Fee, $2.00.
Paid by plaintiff.
DEPOSITIONS FOR PLAINTIFF.
Fil~d

in Clerk's Office December 27, 1927.

Virginia:
· In the Chancery Court of the City of Richmond.
DEPOSITIONS.
Howard L. Neff, etc.,
vs.
Fredericksburg Lumber Co., Inc., et als.
The Depositions of Mr. W. J. Ford and others, taken before
Virginia Norment, a N ota.ry Public, on the 21st day of December, 1926, at 11:30 A. M., at the office of Hall, Hall &
Peachy, Travelers Building, Richmond, Va., by agreement of
counsel, to be read as evidence in behalf of the plaintiff in
the above styled cause.
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Presdent: Jos. F. Hall, Esq., of counsel for Plaintiff. Geo.
E. Haw, Esq., counsel for Edgar Marshall, Ida P. Marshall,
and Virginia Gregory. .A.. B. Dickinson, Esq., counsel for
N. B. Davidson, Committee of Mary D. Wooddy.

r

1\fR. W. J. FORD,
a witness of lawful age, after having been first
duly sworn, deposes and says as follows:

page 75

By Mr. J. F. Hall:
1Q. Please state your res_idence and occupation f
.A.. W. J. Ford, Fredericksburg, Va., President of Planters
National Bank of Fredericksburg.
2Q. Did the Fredericksburg Lumber Company carry an account at your bank in October and November, 1919?
.A.. Yes, sir.
.
3Q. Did J. B. W ooddy likewise carry an account during
these months with your bank?
.A.. Yes, sir.
4Q. I hand you a note of the Fredericksburg Lumber Company dated .August 27, 1919, for $3,250.00 payable 90 days
after date to the order of Ida P. Marshall, at the Planters
National Bank of Fredericksburg, Virginia, filed in this case
as Exhibit ''E. M. No. 1 '' and ask you whether or not that
note was paid on its due date at your bank?
· .
.A.. The note handed me is made by the Fredericksburg
Lumber Company, due November 25, 1919, and was paid
on the date due.
·
5Q. I ask you to refer to the statements of the deposit
account of J. B. Woody at your bank and sa.y whether or
not that note was paid from the account of J. B. Woody?
.A.. It was not.
6Q. I ask you, Mr. Ford, to refer to the account of the
Fredericksburg Lumber Company at the Planters National
Bank of Fredericksburg, and stat-e what amount was charged
against the account of the Fredericksburg Lumber
page 76 r Company on November 25, 1919?
.A.. $3,880.25.
7Q. Do the items making up that total sum appear on the
statement?
A. No, they do not. There might hav-e been several checks,
and there might have been only one.
SQ. Would any original record in your bank at this time,
disclose the items making up that sum of $3,880.25?
.A.. No, sir. The Checks were returned to the Fredericksburg Lumber Company.
9Q. It appears from the ledger I have before me intro-
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duced at the ledger of the Fredericksb1;1rg Lumber Company,
an entry on page 4, showing check No. 1945 for $3,250.00
issued under date of November 22, 1919, apparently in payment of the note above mentioned to Ida P. Marshall. Would
your records disclose the correctness of the ledger entry as
to the check number of the Fredericksburg Lumber Company?
A. No. Our records would show the remittance of the
bank to the Planters National Bank of Richmond.
10Q. Do your records disclose such a remittance of the
Richmond Bank Y
A. Yes, sir.
11Q. Now, ~Ir. Ford, the same ledger to which I referred
in the previous question, discloses that under date of October 27, 1919, check No. 1882 for $1,000.00 was issued to balance
a charge dated August 27th, 1919, for Virginia P. Gregory,
due 60 days. Will you please refer to the account of J. B.
Woody in your bank and state 'vhether or not
page 77 } any item of $1,000.00 wa.s paid out from the account
of J. B. Woody on October 27th, 1919?
A. It was not, the only cheek of J. B.. Woody on that
date was $1.60.
12Q. Will you please state whether or not you find any
such disbursement on account of J. B. Woody within a few
days before or after the date of October 27th, 1919?
A. I do not.
13Q. Now, ~Ir. Ford, I ask you to refer to the account
of the Fredericksburg I.~umber Company at the Planters
National Bank of Fredericksburg and state what sum if any,
appears to have been disbursed from that account on October 27th, 1919'
A. $2,026.50.
14Q. Does it appear from your record, ~{r. Ford, whether
or not that sum consisted of one check or more than one
check?
A. It does not appear.
15Q. Would it be agreeable for you to leave these ledger
statements in the record in this ease, if counsel will agree
that they will be returned to the hank upon the completion of
this caseY
A. I can leave all here but one page, and that is the last
page in .J. B. "'\Voody's account (from October 1st to December
1st). The ·witness here :files ledger sheet from the records
of the Planters National Bank showing the deposit and disbursements of the Fredericksburg Lumber Company from
September 27, 1919, to December 23, 1919, as Exhibit ''W. J.
F. No.1".
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Note: It is stipulated and agreed between counsel of
record, that this ledger sheet may be withdrawn by counsel
for the Complainant, and returned to the Planters National
Bank of Fredericksburg, Virginia, upon the compage 78 ~ pletion of this case.
Note: Counsel for Eddie l\tiarshall and others, object to
the introducing of the ledger sheet in the evidence and the
filing of same, because the evidence of the witness has in no
wa.y connected the ledger sheet in question with the allegations in the bill, nor is there anything on the ledger sheet
which is in any way connected with the alleged payment of
the notes in question.
(~Ir.

Dickenson concurs in this objection.)
CROSS EXAl\tiiNATION.

By Mr.. Geo. E. Haw:
. 1XQ. l\ir. Ford, do you know whether the note of $1,000.00
referred to by Mr. Hall in his examination, was paid through
your bank at all?
A. I do not.
2XQ. Do you know that this note of $3,250.00 was paid
through your bank out of the funds of the Fredericksburg
Lumber Con1pa.ny'
A. I do not.
And further this deponent saith not.
Signature waived.
State of Virginia,
· · City of Ricl1mond, to-wit:
I, Virginia Norment, a Notary Public in and for the City
of Richmond in the State of Virginia, do hereby certify that
the foregoing· deposition of Ivir. \f\T. J. Ford, was duly taken
and sworn to before me at the time and place stated in the
caption thereto, the signature of the witness being 'vaived
by counsel for all parties.
Given under my hand this 21st day of December, 1927.
l\iy commission expires on the 15th day of January, 1930.
(Notary's Seal)

VIRGINIA NORMENT,
Notary Public.
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page 79 ~ DEPOSITIONS FOR. PLAINTIFF FILED IN
CLERl('S OFFICE MAY 6, 1927.
Virginia:
In the Chancery Court of the City of Richmond.
Howard L. Neff, etc.,
vs.
Fredericksburg Lumber Co., Inc., et als.
DEPOSITIONS.
The deposition of Mr. B. P. Willis, taken before me, ;virginia Norment, a Notary Public, on the 26th day of April,
1927, at 3:00 o'clock P·. M. at the Offices of Hall & Hatcher;
Travelers Building, Richmond, Va., by agreement of counsel, to be read as evidence in behalf of the Complainant in the
above styled cause.
Present: ·1\{r. Brokenborou.gh Lamb and Jos. F. Hall, Esq.,
Counsel for the Plaintiff; l\tir. Geo. E. Haw, Counsel for the
Defendant.
MR. B. P. WILLIS,
a witness of lawful age, aft-er having· been first duly sworn,

deposes and says as follows:
By Mr. J. F. Hall:
IQ. Please state your residence and occupation?
A. Fredericksburg, .Virginia, and am an attorney at law.
2Q. Did you represent lloward L. Neff of Philadelphia, Pa.,
in an action against the Fredericksburg Lumber Company in
an effort to collect of that Company its indebtedness to Mr ..
Neff?
A. I do.
4Q. Did you bring action against the Fredericksburg Lumber Company for Mr. Neff
page 80 ~ .A. A notie of motion for judgment.
5Q. In what Court was that notice of motion
brought?
A. Corporation Court of Fredericksburg, Virginia. The
notice of motion was served and filed on November 8th 1919.
It was to the first day of the December term in the Corporation Court of Fredericksburg, :Va.
6Q. Did you notify Mr. Edgar Marshall, President of the
Fredericksburg Lumber Company of this claim prior to the
bringing of action Y
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A. Yes, sir, I wrote Mr. Edgar MarsJ!all on November 4th,
1919, with reference to this claim and received an answer
from him in this envelope, which I hold in my hand post
marked "Richmond, Va., Nov. 4th, 1919; 4:00P.M."
7Q. Then, you must have written him prior to November
4ful
'
A. ·Y·es, sir, I wrote him again on November 6th, 1919, in
response to his letter of the 4th.
BQ. How often did you write him prior to the bringing of
action, or notice of motion for judgment f
A. Twice.
9Q .. Did you receive an answer!
A. I received an answer in the envelope post marked ''Richmond, Va. November 4th, 1919. I wrote him on the 5th also.
10Q. Will you please file this envelope?
A. Yes, I herewith file this envelope with my deposition
marked Exhibit "B. P. W. No. 1".
llQ. Do you recall approximately ho'v long you hand had
this claim in your hands for attention prior to the bringing .
of the notice of motion for judgment I
page 81 ~ A. It had been some time. I can not recall how
long, but Mr. Woody had made me various promises to make payments on it, none of which he complied with,
and we bore with him until patience ceased to be a virtue, and
out of courtesy to Mr. Edgar Marshall, whom I understand
to be the President, I wrote him this letter of the state of
affairs before taking action, asking that he see Mr. Woody
and adjust the matter amicably
Note: By Mr. Goe. E. Haw: So much of the foregoing deposition as refers to the contents of a letter written by Mr.
Willis to 1\tir. ~1arshall, and reply from Mr. Marshall, is objected to as the best evidence of the contents of the letters,
is the letters themselves.
Examination by J\1:r. Hall, continued:
12Q. flave you carbon copies of the two letters which you
wrote Mr. Edg·ar 1\{arshall prior to the bringing of this notice?
A. No, sir, I did not keep a carbon copy of these letters.
The original letter that I received fron1 Mr. Marshall I for·warded to 1\tir. N e:ffi together with my letter of November 5th,
1919. I have not seen that letter since.
13Q. That was the reply of l\ir. Marshall, was it not!
A. Yes, sir.
·
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Note: Counsel for the Complainant here calls on Mr. Edgar Marshall to produce and file the two letters of Mr. Willis
to h~m, if they are now in existence.
.Note: By 1\!Ir. Haw: C'ounsel for Defendant, inasmuch as
the witness states that the original letter from Mr. Marshall
is in existence, and in the hands of his client, demands that
same be filed as a part of his deposition.
page 82 ~

Note: State by Mr. Willis. Mr. Willis: Mr.
Neff wrote me to know if the original letter from
1\{r. Edgar Marshall to me was in my files and if so, forward to him, saying that he had gone through his files and
could not find it, although he recalled that the letter had been
sent him, he was under the in1pression that possibly he had
returned it to me as he did not find it in his files. I made
examination as thorough as possible i.n my files, and I have
not been able to find anything except the envelope which is
filed with my deposition.
Note: By Mr. Hall: In reply to the demand of counsel for
the Defendants, counsel for the ·Complainant states that the
Complainant has endeavored to locate the original letter of
Mr. Edgar ~Iarshall to 1\{r. B. P. Willis, but without success.
I said letter can be located, the Complainant will file it.
The Complainant :files as Exhibits ''B. P. W. Nos. 2 and
3 '' respectively, letter under date of November 3rd 1919 and
November 5th, 19!9 from Mr. Howard L. Neff to 1\'Ir. B. P.
Willis.
14Q. 1\{r. Willis, ca.n you identfy these two lett-ers as having been received by you in the envelopes attached, from Mr.
Howard L. Neff?
A. Yes. sir, I can identify both.
.
15Q. Will you please file them as Exhibit "B. P. W. No.
2 and 3 '' respectively~
A. Yes. (Exhibits filed as above.)
Note: Counsel for Defendants objects to the introduction and filing- of the letters mentioned, and which have been
filed by 1\tfr. \Villis as exhibits with his deposition for the
reason that the letters are correspondence between Mr. Howard L. Neff and his Counsel Mr. B. P. Willis, and can in no
event he proper evidence in this suit. They can not be properly filed by Mr. 'VVillis as they are from his client and not
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from any of the Defendants. and can not be filed
page 83 } by ~fr. Neff, as his own statements in the matters
therein contained, would be the best evidence, if it
would be admissible in any event.
And further this deponent saith not.
Signature waived by consent of counsel.
Note: By J\.fr. J. F. Hall: When ~Ir. Howard L. Neff waS
on the stand the note of the Fredericksburg~ Lumber Co., Inc.,
dated August 27th 1919 for $1,000.00 payable 60 days afte:r;
date to Virginia P. Gregory had not been found. The check
No. 1945 dated November 22nd 1919 of the Fredericksburg
Lumber Co., Inc., for $3,250.00 payable to :Nlr. W. J. Ford,
Cashier, 'vhich check was paid November 25th, 1919, had not
been found. The said note is here filed as Exhibit "Neff A"
and the said check is here filed as Exhibit, ''Neff B' ', they
having been found since the previous depositions of the .Complainants were taken.
Note: By ~fr. Ha,v: The introduction, of the above mentioned note and check is objected to at this time for the reason that they are introduced as Exhibits wifh the deposition
of :Nir. Neff who is not on the stand, or present in Richmond,
nnd for the further reason that they have not been identified
as being what Counsel states they are.
S tn te of Virginia,
Oity of Richmond, to-wit:
I, Virginia Norment, a Notary Public in and for the City
of Richmond, in the State of Virginia, do hereby certify that
the foregoing deposition of J\.fr. B. P. Willis, was duly taken
and sworn to before me at the tilne and place stated in the
caption thereto, signature of the witness being· waived by
counsel for all parties.
Given under my hand this 26th day of April, 1927.
l\fy commission expires on the 15th day of January, 1930.

(Notary's Seal)

VIRGINIA NORl\IIENT,
Notary Public.
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t DEPOSITIONS FOR ONE OF DEFENDANTS,
FILED IN CLERK ~S OFFICE JUNE
10, 1929.

Virginia:
In the Chancery Court of the City of Richmond.
Howard L. Neff, 'vho sues, etc., Complainant,
.
vs.
Fredericksburg Lumber Company, and others, Defendants.
This deposition of Edgar Marsall, taken before me, Harold
M. Ratcliffe, a Notary Public, in and for the City of Richmond, Virginia, on Monday, June 3, 1929, at eleven o'clock .A.
M. at the office of George E. Haw, Esq., Attorney at law,
Room 403 Travelers Building, Richmond, by agreepage 85 t ment of Counsel, to be read as evidence on behalf
of Edgar Marshall, one of the Defendants in the
above entitled cause, now pending in the Chancery Court of1
the City of Richmond.
·
Present: Brockenbrough Lamb, Esq., J. F. Hall, Esq.,
Counsel for Plaintiff; George E. Haw., Esq., ·Counsel for
Edgar 1\farshall, and others ; I-Ioward L. N·eff, Plaintiff in
proper person; Edgar 1\{arshall, Defendant in proper person.
EDGAR MARSHALL,
heretofore testifying, being recalled, further deposes and
says as follows:
By Mr. Haw:
1Q. 1\fr. 1\farshall, are you the Edgar Marshall who was an
(}fficer of the Fredericksburg Lumber ·Company Y
A. Yes, sir.
2Q. You have heretofore testified rather fully as to your
connection with the Company, therefore I will not go into that
at this time, but 'vill confine your examination to the real
questions at issue in "this suit. When was the first time that
that you heard anything relating· to a claim of Howard Ne:ffY
The date of the envelope in which you replied was November
4, 1919.
A. It was in October, 1919.
3Q. From whom did you receive any communication of
any such claim Y
A. Mr. Willis.
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4Q. Upon receipt of a letter from Mr. Willis, did you take
any steps to get any information as to this claim, if so, what
did you doY
A. I wrote Mr. Woody, Secretary and Treasurer
poge 86 ~ of th€ Fredericksburg Lumber Company.
5Q. Will you please file the letter which you
wrote to lir. Woody as an exhibit with your deposition Y
A. Yes, sir, I herewith file same as Exhibit "E. M. #l''
(Series B).
·
6Q. Mr. ]\farshall, where did you find this letter?
A. In Mr. Butzner's office.
7Q. Under what circumstances, and whete in his office did
you find this letter Y
A. I fotUld it in the attic,-it was a room ·over his office,
up over his office; we went ther-e to look over the papers, trying
to get any information I could.
BQ. You mean that l\[r. Butzner had been attorney for the
Fredericksburg Lumber Company, and you went to his office
to look over any papers that he had, to get such information
as you could in this suit?
A. Yes, sir.
9Q. And amongst his papers you found this letter~
A. Yes, sir.
lOQ. After that time, did you see Mr. Woody with reference to this suit, and what information were you given by
him?
A. I talked to ~Irs. "\Voody about it; I was there, and Mr.
Woody was not there, and Mrs. Woody told me that Mr. Neff,
-and ~irs. Woody informed me that Mr. Neff was due them
money instead of the Fredericksburg Lumber Company due
him, that there was a lot of culls and things,-and lumber
culls, they were then contending over.
page 87 ~ llQ. What 'vas 1\frs. Woody's connection with
the Company?
A. She was bookkeeper and assistant secretary.
12Q. Did you find, among the files of the Fredericksburg
Lumber Company, and also reply of the Fredericksburg Lumof Neff ag·ainst Fredericksburg Lumber CompanyY If so,
will you please file same 'vith your deposition Y
A. I don't remember whether we got this out of there, or
from the record up there.
13Q. I was mistaken. I-Iave you gotten from the Clerk's
Office in Fredericksburg, a certified copy of a plea which was
filed by the Fredericksburg Lumber Company in the suit with
Mr. Neff?
A. I have.
1
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14Q. And if so, will you please file same with your deposition!
A. Yes, sir; I no'v file same as Exhibit "E. 1\L #2'' (Series B).
15Q. Have you found, also in the papers. of the Fredericksburg Lumber Company, a letter of October 3, 1919, from Mr.
B. P. Willis, attorney for Mr. Neff, to the Fredericksburg
Lumber Company, and also reply of the Fredericksburg Lumber Company, dated October 4, 1919~ If so, will you file sam-e
as Exhibits #3 and #4, 'vith your deposition Y
A. Yes, sir; I file the san1e as Exhibits # 3 and #4 ''E.
M.'' (Series B). ·
16Q. 1\ir. l\{arshall, what was your understanding of the
:financal condition of the Fredericksburg Lumber Company in
191"9, 'vhen your wife and daughter sold their stock to !'Ir.
Woody!
A. It was in good shape; nothing unusual about
page 88 ~ it,-their report to the Commission 'vill show that.
17Q. You mean the report on income tax return T
A. Yes, sir.
18Q. Did the Fredericksburg Lumber Company file an income tax return for the current year 1919!
A. Yes, sir.
19Q. Have you secured a photostatic copy of the said return
from the United States Internal Revenue Department, and
if so, will you kindly file sa1ne as an Exhibit with your deposition?
A. I have, and I file same as Exhibit "E. M. #5" (Series
B).

20Q. Mr. Marshall, did you have anything to do with tho
making up of the report personally, or was it made by Mrs.
Woody, their assistant secretary and bookkeeper!
A. It was made up by her.
21Q. Did you know anything about the business of the
Fredericksburg Lun1ber ·Company other than the information
~hich you acquired from Mr. "\Voody and from l\{rs. Woody1
A. I did not.
22Q. Did you have confidence in 1\{r. Woody at that time?
A. I did.
23Q. Where is Mr. Woody now,-do yon know?
A. I do not.
·
24Q. Do you know ho'v long after July, .1922, Mr. Woody
remained in this section?
A. I do not.
25Q. JVIr. l\{arshall, 'vill vou please detail the transactions
involving th~ purchase of i1:rs. ~farshall 's and Virginia Mar-
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shall Gregory's stock by }.fr. "'\Voody, commencing with the first offer of purchase, and bringing it
up to the date of the actual sale?
A. His first offer of the purchase was to buy Mrs. Mar~
shall's, .Virginia ~Iarshall 's and Edgar ~Iarshall 's stock,~
all of it; I forget the datepage 89

~

Note : Witness r-eads from memorandum.
1916, he offered to buy all the stock and it was all deposited at the Planters Bank, Fredericksburg.
26Q. You say that was in 1916!
A. 1916.
27Q. Was that the date on which Mrs. Ida ~Iarshall and Virginia Marshall, endorsed their certificate of stock in blank,
and deposited them in Bank¥
A. Yes, sir.
28Q. I notice that this endorsation is October 23, 1916; then
as I understand you, the first offer of ~Ir. Woody to buy their
stock was on or about October 23, 1916; at which time their
stock was endorsed in blank and deposited with the Planters Bank, Fredericksburg, to consummate the sale. Could
Woody at the tin1e raise the money to take this stock~
A. He did not.
29Q. After that time, did they make a sale of this stock,
to him, in 1919 1
A. ~Irs. Marshall and my daughter did,-sold theirs,-!
did not.
30Q. Will you please tell how this stock was paid for by
1\ir. Woody1
A. !1r. vVoody said he could pay for the stock
page 90 ~ out of his salary, and lumber he was delivering to
the Fredericksburg Lumber Company, and he
would use the the Fredericksburg Lumber Company's note,
if I would handle it at the Bank in Richmond here, and curtail then1 as they _came due.
31Q. Had vVoody, before that tin1e, borrowed the Fredericksburg· Lun1ber Company's notes in his business transactions?
A. I suppose he had; I don't know positively.
32Q. }.1:r. ~farshall, just proceed with the transaction~
A. I have stated it all.
33Q. I notice that there has been filed with the depositions
in this suit, a ch-eck of the Fredericksburg Lumber Company, payable to A. J. Ford, Cashier, for $3,250.00. Is there
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anything on that check to indicate to whose account this check
v;ras charged by the Fredericksburg Lumber ·Company T
A. This check was made out by Mrs. Woody, and a notation on the column wher-e you usually write what it is for,account or anything like that, states ''Charged to J. B.
Woody".
34Q. Have you looked at this ledger, which purports to be
a ledger of the Fredericksburg Lumber Company, but as to
which you are not at all positive, and have you found any
charge against the estate of J. B. Woody which wollld correspond to that check!
A. For that exact amount, I have not. The way the transaction was handled thru the Planters Bank in Richmond, it
shows that $2,000.00 was secured and mailed to J. B. Woody,
and the said note for $3,250.00 when forwarded to Fredericksburg, was paid in full.
35Q. Did you know at that time that the check of the
Fredericksburg Lumber Company, was used to pay this $3,250.007
A. I did not know it,-no, sir. I did not kno'v it
page 91 ~ until I saw the check; I supposed that they would
have paid, it was their note, it was the Fredericksburg Lumber Company's note for $3,250.00.
36Q. Did Woody at that time,-at the time of the sale,
make any statement to you as to the Fredericksburg Lumber
Company being indebted to him Y
A. Yes, sir, said it owed him his salary, he had never drawn
any of it.
37Q. How much did that amount to 1
A. $200.00 a month.
38Q. How much did they owe him· at the time?
A. He said they owed him the whole year 1918.
39Q. Then, according to his statement to you at that time,
the Fredericksburg Lumber Company owed him $2,400.00 in
back salary Y
A. Yes, sir.
40Q. If this account is an account between J. B. Woody and
the Fredericksburg Lumber ·Company, which commences on
nag;e 23 of the Ledger ,-does that show a running account
between Woody, a transaction between him and the
Fredericksburg Lumber Company, running over some period
of time?
A. It looks like that; it is between him and the saw-miU
men, men who cut lumber for him, it appears that way, in
1918.
41Q. Mr. :rvrarshall, I noticed on Sheet One·, in the Ledger,.
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under heading "1919, Edgar Marshall", statement of some
account involving you; do you know what that transaction isf
A. I think that is the charge against me of he notes that
I secured, the $2,000.00 at' the Planters Bank dqwn
page 92 } here in Richmond.
42Q. Mter the sale of the stock of Mrs. Marshall
and Virginia Marshall, to 1\tir. Woody, in 1919, did you after
that time, make any sale of your stock to J~ B. Woody, if so,
when¥
A. In February, 1921.
43Q. Will you file the contract, or agreement, which was
entered into between you and Woody at the time, and state
what was the final result of this transaction Y
A. 1\1:r. Woody, In Februa.ry, 1921, bought my stock, .with
the understanding that I would take lumber or anything that
I could handle, cash, and any amount of curtail, and to be extended,-the notes to be renewed to suit him.
44Q. How much did J\1:r. Woody pay on account of this purehase of this stockY
A. $1,119.00.

45Q. How did he pay this 1
A. My recollection, I bought lumber from him most of it,
I don't remember exactlv how much cash.
46Q. Wher~ did the himber come from?
A. I got two cars from Culpeper, that he and I 'think Byrne
'vas interested in.
47Q. Did he give you at that time a written contract, and
the note covering the balance due after some payments had
been made?
A. Yes, sir.
48Q. Will you please file thes.e as exhibits?
A. The notes were given after the contract; that note was.
page 93 }

Note: Witness files Note as Exhibit "E. M.
#6" (Series B.) and contract (or agreement) as
Exhibit ''E. M. #7" (Series B).

49Q .. Did 1\1:r. Woo¢Ly ever pay any more after he gave that
note which you have filed?
A. No, sir. Mr. Woody agreed to cut me a house bill in
Culpeper at the mills up there, but I never did get that.
50Q. Do you know whether Woody continued to operate as
the Fredericksburg Lumber Company after he bought your
stock, and if so, for ho"r long?
A. Well, the Corporation Gommission shows that he cancelled it.
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51Q. You mean cancelled the charter¥
.
A. Cancelled the charter, and my understanding was that
he was going to cancel it when he bought it.
52Q. You mean he told you, \Vhen he bought this stock,
that he was going to close the corporation T
A- Yes, sir.
· 5"3Q. Mr. :h1:arshall, 'vhere is Mrs. Woody ·y
A. She is in Staunton; the last tim~ I heard from her,I heard from her brother in Farmville.
54Q. What is she doing in Stannton1
A. In the asylum.
55Q. You mean she is insane?
A. Yes, sir.
.
56Q. Was she insane before this suit was brought,-at the
time this suit was brought¥
.
A. I don't know,-before this suit, yes, sir.
page 94 ~ 57Q. What was the business of the Fredericksburg I.Jumber Company T
A. "\Vholesale Lumber ; ties.
58Q. Was the Fredericksburg Lumber Company engaged
in. the cutting and manufacturing of lumber
A. If it was I never knew anything of it; they once owned
a planing mill; if they ever owned a sa\v-mill I never knew
it.
59Q. Did you have any kno\vledge of any transaction between 1\tir. Neff and the Fredericksburg Lumber Company,
other than the statement to you by the officers of he Fredericksburg Lumber Company that Mr. Neff was indebted to
them at the time of this stock sale~
·
A. Never did.
60Q. Did you know, or did you have any reason to believe
that the Fredericksburg Lumber Company was other than
solvent at the time you sold your stock to Mr. Woody?
A. I did not.
61Q. Did 1\tlrs. 1\tlarsha.Il or Virginia Gregory have any information about the claim of :h1:r. Neff against the Fredericksburg Lumber Company at the time their stock was sold Y
A. No.
62Q. In 1919, did :hirs. 1\farshall and ,Virginia offer to sell
their stock to 1\tir. J. B. Woody, or did he offer to but it?
A. I think he wanted to buy it; I couldn't say positively
about that, that is my recollection, that he offered to buy it.
63Q. Did you know then, and do you kno\v now,
page 95 ~ that it was any of the assets of the Fredericksburg Lumber Company used to purchase their
stock?
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A. Did I? I knew that it was not, other than Mr. Woody
bought the stock individually, for himself, and was to pay
for it as I have so stated befor-e.
64Q. As I understand, you only knew that Woody was using
the Fredericksburg Lumber Company's note in the· sale, but
understood that he was paying for the stock himself. Is that
correct?
A. That is correct.
65Q. Have you looked over any of the books that 'vere introduced by 1\fr. Hall in your previous examination as being
books of the F'redericksburg Lumber Company, and will you
state whether or not, according to your .recollection, there is
any memorandum in any book showing any charge of any payments made on account of the stock to Woody "s account.
A. I have looked over the :books, and my recollection is I
have fund a $2,000.00 charge to J. B. Woody noted with a
note,-~,redericksburg Lumber .Company, by the charge.
Note: (By :hir. Hall) It this point Counsel for the Complainant calls upon the ·witness to point out the entry to which
he refers at this time.
Note: The witness proceeds to examine the books, and upon
examination of a book, on the second page of which is the
heading "Evans Job", and turning to page 16 in said book,
.
points out an item of February 24, 1920, referring
page 96 ~ to check 7378, with wording after which the witness says looks like "Fredericksburg'' abbreviated, with apparently a charge of $2,000.00 against the account of J. B. Woody.
Note: At this point, :hfr. Neff asks the witness was this
the salary account. And Mr. J.\IIarshall replies that it seems
to be a lumber account.
Further answering the question asked by :Nir. ·Neff, the
witness states that referring to the credit side of the book,
"I find that J. B. Woody is credited by $4,800.00 brougb,t
forward from Pag·e 1,-anyway he is credited in this book ( referring to another book) with $4.800.00 salary.
You "rill find this reference to $4,800.00 on page 16 of the
Book just described, and if you will turn to the book which
has been introduced here as a ledger, on Sheet One, which is
the 5th sheet from the front of the book, and is marked
"Sheet No.1 'Name J. B. Woody'' Address Salary', you will
:find the following entries: '1919', at the top of the page, un-
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der which is 'Jan. 1, due J. B. Woody for salary, 1918 $2,400.00' under that: '1920 Jan.1' ditto, '191!9, $2,400.00, which
has be~n totaled at $4,800.00. And the further notation to
page 16, under the heading 'debit' $4,800.00".
66Q. Mr. Marshall, have you secured from the Planters
National Bank, Richmond, a memorandum, ·or statement of
your account, covering the sale, from January, 1920, to March,
1920, and if so, 'vill you please file same as an Exhibit with
your deposition Y
A. I will.
page 97 ~

Note: This memorandum is filed as Exhibit "E.
M. #8" (Series B).

67Q. I notice on this account, under the heading ''Notes
Paid'', two notes of the Fredericksburg Lu1nber Company,
for $1,000.00 each, one of January 26, 1920, and the other
one of February 24, 1920; I understand that these notes were
notes given in the stock transaction; is that right Y
A. To the best of my belief, it was.
68Q. Does the last item, February 24, 1920, correspond with
the charge which ·Woody has made to himself, of $2,000.00,
on February 24, 1920, on page 16?
· A.. Yes, sir, the same.
69Q. I notice this staten1ent from tl1e Planters Bank, which
you have just filed, sho,vcd deposits, and other transactions;
have they anything to do with this transaction?
A. I think not.
70Q. I notice at the bottom, in somone's handwriting,
"8/28/19 Note Fdksbg, Lrb. Co. 3250 due Nov. 25-:1919" credit
$1,250.00; and below that a memorandum '' 1-26-19 '' two notes
of the Fredericksburg Lumber Company, each for $1,000.00;
one due February 24, 1920, and one January 26, 1920, and both
marked "paid", is that the stock transaction, as you understand itf
A. That is the stock transaction, I think, as I understand it.

CROSS EXAMINATION.
By Mr. Lamb:
1XQ. I hand you Exhibit "E. M. #l", Fredericksburg
Lumber Company's note for $3,250.00, dated Aupage 98 ~ gust 27, 1919, payable to Ida P. Marshall, bearing
the endorsemnt of Ida P. Marshall and Edgar
Marshall: I believe you have already identified this paper
as the note given to evidence the amount due 1\rirs. Marshall
for the purchase of her stock. Was that correct?

----------,
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A. Yes, sir, I believe it was,-that is correct.
2XQ. As I understand your testimony, you have already
identified the check marked in pencil on the hack "Neff B ",
dated November 22, r919, which ,is filed attached to the deposi..
tion of B. P. Willis, as the check which was given to pay the
first note I showed you. Is that correct Y
A. To the best of my belief it is,----:-my recollection, I might
say,-that is corr-ect.
3XQ. Have you any doubt on that score Y
A. No, I have not. I don't think that completed the transaction, it completed it as far as that note and the check was
-concerned, but it was followed up by these other notes and
checks to complete the full transaction and purchase of the
·
stock.
4XQ. I now show you ''Exhibit Neff A'', likewise attached
to the Willis Deposition, which is a note of the Fredericksburg
Lumber Company, dated August 27, 1919, $1,000.00 payable to Virginia P. Gregory, and bearing the endorsement of
Virginia P. Gregory, and· Edgar 1\!Iarshall; is that the note
that was given your daughter to evidence the purchase price.
due her upon the purchase of her stockY
A. Yes, sir.
5XQ. Have you any doubt that this $1,000.00 note was paid
by check No. 1882 of the Fredericksburg Lumber Company,
under date October 27, 1919, as stated in the
page 99 }- ledger f
A. The ledger states that, but that is all I know.
I have no record of it.
6XQ. Have you any doubt that the book to which you have
just referred is the ledger of the Fredericksburg Lumber
Company?
A. '11hat is very hard to say,-examine it, it looks very
much like it is, it looks like Mr. Woody's too; I don't know
which it is, it could be either one.
7XQ. The other book you referred to, 'vhich J\ilr. Haw has
identified as carrying on page 2, the ''Evans Job'' account,
is a continuation of the first ledger, is it not?
. .t\..
. I think so, yes, sir.
8Q. W-ell, with whom was J. B. Woody keeping these accounts,-these accounts referred to,-these accounts we have.
been talking about,-with whom~ J. B. Woody himself 1
A. The two books!
9XQ. With whom was J. B. Woody keeping those accounts?
A. J. B. Woody.
lOXQ. He was keeping the account with himselfY
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}:)... Yes, sir.
·
llXQ. Who· owed him the $4,800.00 salary item Y
A. Fredericksburg Lumber Company.
12XQ. Isn't that an account of the Fredericksburg Lumber
Company with J. B. Woody!
A. Yes, sir.
13XQ.. Are you still in doubt as to whether or not the two
books before you are the books of the Fredericksburg Lumber
Company¥
page 100 ~ A. I am not in doubt of it, I never have been,
I thought they more than likely were.
14XQ. And now yon say you have no doubt on that subject?
A. No, sir, I said, I have always said I thought they were.
15XQ. Have you any doubt on that score in your mind Y
I. Well, from the charges it appears that the Fredericksburg Lumber Company had accounts in here, and they were
their books, and from what I can learn from some of the rest
of it, that Mr. Woody had some accounts in her too; now,
whether they were his, or part of them, of the Fredericksburg Lumber Company, and part Woody's Books, I don't
know whether they kept them all together or not.
And further this deponent saith not.
By consent of Counsel, further taking of depositions herein
was continued to sometime to be agreed upon between them.
~{y Com. expires on Jan. 10, 1931.
HAROLD
page 101

~

~L

RATCLIFFE,
Notary Public.

DEPOSITIONS FOR. DEFENDANT, FILED
IN CLERK'S OFFICE, FEBRUARY
13, 1930.
Office of Ha'v & Haw
Richmond, Va.
403 Travelers Bldg.,
February lOth, 1930
at 11 o'clock A. M.

:h£et by agreement of Counsel pursuant to adjournment. ·
Present: Brockenbrough Lamb, Esq., J. F. Hall, Esq. Counsel for Plaintiff; Georg·c E. Ha,v, Esq., ·Counsel for Edgar
Marshall and others; Edgar Marshall, defendant in proper
person.
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VIRGINIA MARSHALL WILLIAMS,
a witness of lawful age, being first duly sworn, deposes and
says as follows:
Questions by Mr. liaw:
Ql. Will you please state your name, age, residence and oc-.
cupation 1
A. Virg·inia Marshall Williams, over twenty-one years of
age, interior decorator, Richmond, Virginia.
Q2. Are you the same person who was sued in this case
as .Virginia Marshall Gregory?
A. Yes. :Since that time I have. intermarried with Dr.
John Powell Williams.
Q3. Were you at one time a stockholder in the. Fredericksburg Lumber Company?
A. Ye~.
Q4. Did you know anything about the operation of the business of that company up to the time that your stock was sold?
A. No, I did not.
Q5. What knowledg·e, if any, did you have of
pag·e 102 }- the company?
A. I got a dividend each year in the amount of
10%.
Q6. Were you paid this dividend regularly up until the
sale of this stock 1
A. Yes.
Q7. Please g·ive any information that you have as to the
sale of your stock.
A. I never got any money for it. I understood that it was
sold to Mr. Woody~ but I never received a check for it.
QS. To whom did you deliver your stock for sale 1
A. I never did have it.
Q9. I notice that your stock was endorsed by you. Was
it at that time in the possession of your father?
A. Yes.
QlO. What did you receive from your father in payment
for your stock 1
A. Not anything just at that time, but later on he gave·
me some first mortgage real estate bonds. I never asked
him if he received the rnoney from Mr. Woody or not.
Qll. Is there anything about this transaction that you
have any kno,vledge of wl1atsoever.
A. No, I don't even remember endorsing it, it was so long
ago.
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CROSS EXAMINATION.

By Mr. Hall:
XQl. ·You stated Mrs. Williams, that you got a dividend
of 10% each year. Was that from the time you acquired
the stock until it was disposed of¥ ·
A. The stock was given to me. I couldn't say how long
it was before I started receiving it, but after I started receiving it I received it up until the time it was sold. .
XQ2. In what manner were the dividends paid to you Y
A. By check.
XQ3. By whose cheekY
·
A. Check of Fredericksburg Lumber Company.
XQ4. You say this stock was given to you, was
):)age 103 ~ it given to you by your fatherY
A. Yes.
And further this deponent saith not.
· Signature waived.
MRS. IDA P. MARSHALL,
a witness of la,vful age, being first duly sworn, deposes and
says as follows:

DIRECT EXAl\1IN.A.TION.

By Mr. Haw:
Ql. Please state your name, age, residence and occupation?
A. Mrs. Ida P. ~Iarshall, 58, Richmond, Virginia, housewife.
Q2. You are the wife of Mr. Edgar ~Iarshall, who is a party
to this suit Y
A. Yes.
Q3. It is charged in the bill in this suit, that you, as well as
your husband, Edgar Marshall and your daughter Virginia
Marshall Williams, committed a fraud upon Howard L. Neff
and other creditors of the Fredericksburg Lumber Company
in making a sale of said stock held by you in the company.
Will you please give your knowledge of the transaction involving the sale of your stock to John Woody?
A. In the first place, Mr. Woody was anxious to buy the
stock of the company, and own it-that was the great desire
that he had, 'vas to own the stock, and I wanted to sell my
stock also because there were other things I wanted to use my
money for.
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Q4. How long before the stock was actually sold to John
Woody was it that there was any prospect of his buying the
stockY
A. I thiilk I talked over with Mr. Marshall maybe a· year
before and Mr. Marshall used to go down there often and
he came back and he said Mr. Woody was very anxious to
buy the stock, and when he went the next time, I think he
sold it to him. Mr. 1\{arshall looked after all of it. I didn't
take any interest in it.
Q5. Did you have any knowledge that any funds of the
Fredericksburg Lumber Company were used to pay for your
stockY
·
A. I didn't know anything ·about that part of it.
Q6. Were you at all conversant with the affairs
page 104} of the Fredericksburg Lumber Company?
A. Nothing except that I was always interested
in it when Mr. Marshall would come back, and would ask him
how things were getting on as any wife would be interested.
Q7. Did you usually attend the Directors meeting?
A. I usually ·went up there about once a year, but I simply just went for the trip, it was an enjoyable nice trip.
QB. Were you at all conversant with the financial condi-.
tion of the company f
A. No, indeed.
Q9. Had you received your dividends on your stock regu:..
larly up until the time you sold it?
·
A. Every year.
'
QlO. At the time you sold your stock did you know that
the company was indebted to Howard L. Neff or any other
person?
A. No, I didn't know there was such a man.
Qll. Did you know of any financial arrangements that
Woody made with the company with regards to purchasing
your stockY
A. No.
CROSS EXAMINATION.

By Mr. Hall:
XQ'l. Did you receive the par value of your stock Mrs. Marshall after its sale?
A. Yes, I received the value of it, of course, when I sold it.
XQ2. The par value of it?
A. I don't know anything about that part of h.
XQ3. Did you receive the face amount of your stockY
A. Yes, I think I did.

9Q

Supreme Court of Appeals. of ;\Tirginia.

XQ4. From whom did you receive that money¥
A. Mr. }.farsh~ll brought me the check. I think it was from
the Fredericksburg Lumber Company.
· XQ~. He brought you the check from the Fredericksburg
Lumber Company!
A. Yes.
. XQ6. ~Ir. ~Iarshall handled the sale Y
A. Handled it entirely. I didn't worry over it any more
than if I didn't have it.
·
A. Sir!
And further this deponent

~vaith

not.

Signature waived.

r State

of Virginia,
City of Richn1ond, to-wit:
I, Grace L. Slater, a Notary Public, in and for the City
of Richmond, State of :Virginia, do hereby certify that the
foregoing depositions of Virginia Marshall Williams and
!!lrs. Ida P. Marshall were duly taken, sworn to, reduced to
writing, and the signatures thereto waived by consent of
Oounsel for all parties, at the thne and place, and for the purpose in the caption hereto mentioned.
gether!
My commission expires December 19, 1933.
Given under my hand this lOth day of February, 1930.
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GRACE L. SLATER,
Notary Public.
Stenographer's fee, $2.10.
AFFIDAVIT OF EDGAR 1\fA.RSHALL & OTHERS,
FILED IN COURT UNDER DECREE OF
OCTOBER 6, 1932.
Virginia:
In the Chancery Court of the city of Richmond.
Howard L. Neff, who sues, etc.,
vs.
Fredericksburg· Lumber Company, Inc., Edgar Marshall;
Ida P. 1\farshall, J. B. Wooddy, ~Virginia P. Williams (formerly Virginia P. Gregory) and N. B. Davidson, Committee of Mary D. Woody.

l\farshall, et als., v. Fredericksburg Lumber Co., Inc.
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To the Honorable William A. Moncure, Judge of ·
the Chancery Oourt of the Oi ty of Richmond :

The defendants, Edgar :1_\Jfarshall, Ida P. Marshall and
Virginia P. Williams, respectfully show that they are en-.
titled to an issue before a jury upon the disputed questions
of fact in this suit, and respectfully pray that the Court may
direct an issue to a jury upon the several disputed questions
of fact in issue.
R.espectfu lly,
EDG.A.R l\1ARSHALL,
IDA P. MARSHALL,
VIRGINIA P. 'VILLIAMS,
By GEO. E. HAW, Their Counsel.
State of Virginia,
City of Richmond, To-wit:
This day personally apeparcd before me, Grace L. Slater,
a Notary Public in and for the city and state aforesaid,
George E. Ha\v, \vho having been first duly sworn made oath
that the conflict in evidence raises a doubt as to the main
facts in issue, which should be determined before a jury.
Given under my hand this 5th day of October, 1932'='
GRACE L. SLATER,
Notary Public
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GR.OUNDS OF Ex;CEPTIOiN, FILED IN
COURT UNDER DECRE·E OF
OCT. 6, 1932.

Virginia:
In the Chancery Court of the City of Richmond
Howard L. Neff, who sues, etc.,
vs.
Fredericksburg· Lumber Company, Inc., Edgar 1\Iarshall;
Ida P. Marshall, J. B. Woody, Virginia P. Williams, (forn1erly Virginia P. Gregory) and N. B. Davidson, Committee of l\fary D. "\Voody.
·
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98

EXCEPTIONjS OF EDGAR MARSHALL, IDA P. MARSHALL AND VIRGINIA P. WILJ,IAMS.
The defendants, Edg·ar Marshall, Ida P. ~arshall and ;virginia P. Williams, by Counsel, except to the action of the
Court in denying their motion for an issue to the jury on the
questions of fact in this suit, and as grounds for their exception assign the following:
That the Court has determined the question of fact at issue in this case, against the defendants, in direct opposition
to their evidence and contary to certain documentary evidence introduced by the plaintiffs.
That the ·Court did not have before it the witnesses in
person, but determined the case upon depoBitions without
having an opportunity to observe the witnesses and to judge
their credibility.
Due to the grave conflict in the evidence upon questions
vital to the issue, the case was twice arg·ued. before the Court
arrived at its dicision.
page 108
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DECREE OF COURT OF OCT. 6, 1932.

Virginia:
In the Chancery Court of the Citv of Richmond:
Howar¢1 L. Neff, who sues &c.
'b

vs.

Fredericksburg Lumber Company, Incorporated, et al.
On the 20th day of September, 1~32, the Court announced
to counsel for the parties its conclnsions and findings in this
cause and directed the preparation of a decree accordingly.
A.nd this day at the time of the presentation of the decree
carrying out the decision of the Court, counsel for Edgar 1\tiarshaii, Ida P. J\.Iarshall and Virginia P. Williams. after notice
to counsel for plaintiff given subsequent to the announcement of the decision on September 20, 1932, presented their
affidavit, whch is ordered filed, and moved the ·Court to direct
an issue out of Chancery to try the issues of fact in the suit;
which motion the Court overruled. To which action of the
Court counsel for the said defendants excepted, and filed his
grounds of exception which are at his request made a part of
the records.
·

Marshall, et als., y. Fredericksburg Lumber Co., Inc.
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DECREE OF COURT OF OCT. 6, 1932.

Virg·inia:
In the Chancery Court of the City of Richmond:
Howard L. ~eff, who sues, etc.,
vs.
Fredericksburg Lumber Company, Incorporated, Edgar Marshall; Ida P. 1\{arshall; J. B. W ooddy; Virginia P. Williams
(formerly Virginia P. Gregory); and N. B. Davidson, Committee of hiary D. W ooddy.
DECREE REQUIRING RESTORATION OF DIVERTED
CORPORATE FUNDS.
It being suggested that since the institution of this suit
the defendant Virginia P. Gregory has intermarried with
John Powell Williams, it is ordered that this cause do proceed
against her under her present name, Virginia P. Williams.·
And this cause, having been r-egularly matured at rules,
docketed and set for heariug as to all the defendants upon
personal service of process on eaeh (save J. B. Wooddy, ·as
to whom, he not having been found, the cause is dismissed),
eame on this da.y to be heard upon the complainant's bill of
eon1plaint and exhibits therewith filed, taken for confessed as
to the defendant Fredericksburg Lumber Company, Incorporated, it still failing to appear, plead, answer or demur; upon
the demurrer and plea of the statute of limitations heretofore
filed by the defendants, Edgar Marshall, Ida P. :&Ia.rshall and
Virginia P. Williams; upon complainant's joinder in the
said demurrer and motion to rej-ect said plea and replic~tion
thereto; upon the joint and several answers of
page 110 r the defendants Edgar Marshall, Ida P. Marshall,
Virg·inia P. 'Villiams, and N. B. Davidson, Com·mittee of Mary D. Wooddy, an insane person; upon the complainant's general replications to said answers; upon the
depositions and exhibits therewith regularly taken on behalf
of the complainant and of the defendants Edgar Marshall,
Ida P.l\tlarshall and Virginia P. Williams, and duly filed in the
~lerks' office; and was argued by counsel for the complainant
and for the said defendants.
On consideration whereof the Court doth overrule the demurrer interposed by the defendants aforesaid; and, being of
opinion that the statute of limitations set up in the plea aforesaid is not applicable to this case, doth overrule and strike
out the said plea.

\/
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And. the Court, having heard the arguments and maturely
considered the briefs of couns-el, being of opinion that the
transaction in the bill complained of was a purchase by the
·Fredericksburg Lumber Company, Incorporated, a corporation, of its own stock with corporate funds, the said stock
being 32¥2 ::;hares standing in the name of Ida P. 1\Iarshall,
wife of the president of the corporation,. and 10 shares standing in the name of ,Virginia P. Gregory (now Virginia P.
Williams), his daughter; that the corporation was· at the time
of the transaction indebted to the complainant in the principal sum of Eleven Thousand Six Hundred Fifty-four and
09/100 Dollars ($11,654.09), afterwards reduced to judgment,
no part of which has been paid; that the said corporate funds
so used for said stock purchase 'vere knowingly received by
Edgar Marshall, who was the president of the corporation
and he had knowledge of the ii1debtedness of the corporation to complainant, the said ~Iarshall acting in
page 111 ~ the transaction for Ida P. lVIarshall and Virginia
P. Williams, ·his wife and daughter, respectively,
who as a result received from the corporation through Edgar
Marshall in return for their said shares of stock in the corporation settlements to the amount of Thirty-two Hundred
Fifty Dollars ($3,250.00) and One Thousand Dollars ($1,-·
000.00), respectively; that the transaction 'vas an illegal diversion of corporate funds without consideration and a fraud
uopn the rights of the complainant, an existing creditor; that
existing creditors have under these circumstances the right
to follow and trace the funds so diverted and compel restoration to the corporation and subjection to the discharge of the
corporate debts,--doth so adjudge, order and decree.
And it further appearing that the said corporation is
no longer a going concern and that the aforesaid diverted
funds constitute its only asset, the Court is of opinion that it
is not necessary for it to appoint a receiver for the corporation but that it can receive the said funds into the registry
of the Court and administer same for the benefit of the complainant and other creditors of the corporation who may be
entitled to share therein, if any such there be.
And the Court doth accordingly adjudge, order and decree that Edgar l\{arshall and Ida P. l\{arshall do forthwith
deposit in State-Planters Bank and Trust Company of
Richmond, Virginia, to the credit of the Oourt in this cause
the corporate funds diverted by and traced to thern as aforesaid, namely, the sum of Three Thousand Two I-Iundred
Fifty Dollars ($3,250.00), together 'vith interest
page 112 ~ thereon at the rate of six per centum per annum
from December 29, 1925, the date of the institu-
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tion of this suit, until the date of deposit; which money decree
shall have the force and effect of a joint and several judgment against them in favor of the Court in this cause.
And the Court doth further adjudge, order and decree that
Edgar Marshall and Virginia P. Williams do forthwith deposit in State-Planters Bank and Trust Company of Richmon, Virginia, to the credit of the Court in this cause the
corporate funds diverted by and traced to them as aforesaid, namely, the sum of One Thousand Dollars ($1,000.00),
tog·ether with interest thereon at the rate of six per centum
per annum from D·ecember 29·, 1925, the date of the institution of this suit, until the date of deposit; which money decree shall have the force and effect of a joint and several judgment against them in favor of the ~Court in this cause.
And the Clerk is directed to docket the aforesaid judgments
as required by law and issue executions thereon as directed
by the Court.
And it is further ordered that Edgar Marshall, Ida P. Marshall and Virginia P. Gregory do pay the costs of this suit
as taxed by the clerk.
But it being intimated that Edgar Marshall, Ida P. Mar~hall and Virginia P. Gregory desire to apply to the Supreme
Court of Appeals of Virginia for an appeal from this decree, it it further ord-ered that the operation of this decree
be suspended for a period of ninety (90) days from this day
upon the said defendants, on one or more of them, or someone
for them, within fifteen days from this day, ·enpage 113 ~ tered into a suspension bond before the Clerk of
this Court, with surety approved by the Clerk,
in the penalty of Five Hundred Dollars ($500.00) conditioned
according to law.
page 114
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.STIPULATION AS TO EXHIBITS.

Howard L. Neff, Plaintiff,
vs.
Fredericksburg Lumber Company et al., Defendants.
Inasmuch as certain of the exhibits filed with the depositions in this suit are of such a nature that it will be difficult
to copy them into the record and they can be more properly
used if actually produced in Court, it is stipulated and agreed
that the exhibits hereinafter mentioned and described shall
be transmitted by the Clerk of the Chancery Court of the City
of Richmond, to the Clerk of the Supreme Court of Appeals
if required, and thereupon shall be considered as a part of the
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record in this suit just as fully and completely as if the-v
had been actually copied into the record.
The Exhibits so to be transmitted, used and considered are
as follows:
Exhibit E. 1\L #1. Note for $3,250.00 dated August 27, 1919,
made by Fredericksburg Lumber Co., payable to Ida P. Marshall at 90 days .
. Exhibit. E. M. #2. J\lfinute book of the Fredericksburg.
Lumber Co., Inc .
. Exhibit E. M. #3. Stock book of Fredericksburg Lumber
Co. Inc.
Exhibit E. ~L #4. Stock certificate No. 1 for 15 shares of
stock to l\1: rs. Ida P. Marshall.
Exhibit E. M. #5. Stock certificate No. 4 for 50 shares to
C. P. Brown.
Exhibit E. M. #6. Stock certificate No. 5 for 5 shares to
C. S. Gibson.
Exhibit E. M. #7. Stock certificate No. 7 for 5 shares to
B. G. Jones.
Exhibit E. 1\.f. #8. Certificate No. 8 for 12¥2 shares.
Exhibit E. M. #9. Certificate #9 for 121;2 shares to C.
S. Gibson.
page 115 ~ Exhibit E. M. #10. Certificate No. 12 for 5
shares to Ida P. Marshall.
Exhibit E. M. #;11. Certificate No. 14 for 21;2 shares.
Exhibit E. 1\L # 12. Certificate No. 1'5 for 10 shares .
Exhibit E. M. #13. Certificate No. 16 for 2% shares.
Exhibit E. M. :J:Fl4. Certificate No. 17 for 10 shares.
Exhibit E. M. # 15. Certificate No. 18 for 5 shares.
Exhibit H. L. N. #1, Loose Leaf Ledger.
Exhibit H. L. N. #2. Cancelled checks of Fredericksburg
Lumber Co.
Exhibit H. L. N. #3, Certified copy of account of sale of
property of Fredericksburg Lumber Co. under execution.
Exhibit B. P. W. #1, Envelope of B. P. Willis.
Exhibit B. P. W. #2, Letter from Howard L. Neff to Willis dated Nov. 3, 1919.
Exhibit B. P. W. #3, Letter from Howard L. Neff to Willis dated Nov. 5, 19193.
Exhibit Neff "A", Nnote of Fredericksburg Lumber Co.
dated Aug. 27, 1919 for $1,000.00 payable to Virgini~ P. Gregory at 60 days.
· Exhibit Neff "B", Check of Fredericksburg Lumber Co.
Inc.. #1945 dated Nov. 22, 1919, for $3,250.00 payable to
W. J. Ford, cashier.
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Exhibit W. J. F. #1, Ledger sheet of Planters Natl. Bank
of Fredericksburg.
Exhibit "E. 1\L #1, Series B". Letter Marshall to Woody,
dated Nov. 4, 1919.
Exhiibit E. M. #2, Series B A certified copy of plea in
action of Neff vs. Fredericksburg Lumber Co.
Exhibit E. M. #3, .Series B. Letter for B. P. Willis to
Fredericksburg Lumber Co. Oct. 3, 1919.
Exhibit E. M. #4, Series B. Letter from Fredericksburg
Lumber Co. to B. P. Willis, Oct. 4, 1919.
Exhibit E. M. #5, .Series B. Photostat copy of Income
tax return of Fredericksburg Lumber Co. for year 1919.
Exhibit E. M. #6, Series B. Collateral note of J. B. Woody
dated ,July 10, 1922, for $4,530.85.
Exhibit E. M. #7, .Series B. Agreement of J. B. Woody
to purchase stock 4ated Feb., 1921.
1

•

Unmarked Exhibits.
(a) Book with paper pasted on back marked J. B. Woody.
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(b) Book designated as ''.Standard Columnae
Book #23''.
Given under our hands this 24th day of February, 1933.
J. F. HALL,
CHRISTIAN & LAMB,
Counsel for Plaintiff.
GEO. E. HAW,
Counsel for defendant.

CERTIFICATE.
I, Charles 0. Saville, Clerk of the Chancery Court of the
City of Richmond, do hereby certify that the foregoing is a
true transcript of so much of the record as ordered bv counsel and that notice in obedience to .Section 6330 has been duly
given.
Teste:
OHAS. 0. SAVILLE, Clerk.
Fee for Transcript of Record, $46.00.
A Copy-Teste :
H. STEWART JONES, C. C.
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