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Record No. 1588
W. I. WATSON .AND CAPITOL SMALL LOAN CO&:.
PORATION, Plaintiffs in Error1

versus
J. H. DANIEL, Defendant in Error.

PETITION FOR WRIT

0~,

ERROR AND SUPERSEDEAS

To the Honorable Judges of the
of Virginia:

Sup1·e~ne

Court of .AppeaU;
·

Your Petitioners, W. I. \Vatson and Capital Small Loan
Corporation (a corporation chartered and operating under
the Laws of Virginia), respectfully represent that they are
and each of them is aggrieved by n final judgment of the Law
and Equity Court of the City of Richmond, Virginia, Part
Two, for the sum of Twenty-Eio·ht Hundred Dollars ($2,800.00), entered on the 23d day of .July, 1934, in favor of J.
H. Daniel in a certain proceeding· by Notice of Motion in tort
pending in said Court.
SINGLE QUESTION. PR.ESENTED.
The single question presented for decision by this Petition is, "What Statute of Limitations applies in Virginia
to an action instituted by a father against tort feasors, by
whose negligent act his infant child received bodily injury~
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to recover damages for his own account for the costs.and
expenses of curing and healing his· infant child .of the injuries so negligently caused and for the value of his loss of
services of such infant resulting from such injury?"
STATEMENT OF CASE AND NATURE 0F:
PROCEEDINGS.
Note : The plaintiff in the trial court will be referred to
herein as plaintiff or as _J. H. Daniel; the defendants in the
trial court will be referred to herein as the defendants or
as the petitioners.
·
This action was· instituted on :tvlarch 22~ 1934, by the plaintiff against the defendants by Notice of Motion in tort. (R.,
· p. 1.) (The original Notice of ~l9tion is by agreement betWeen counsel omitted from this record.)
. . ·
Plaintiff's attorneys on July 14, 1934, filed an amended
Notice of Motion, (R., pp. 6-12), wherein plaintiff claimed
from the defendants and each of them damages in the sum
of Three Thousand Eight Hundred and Thirty Dollars Fortyfive cents ($3,830.45) ·with certain interest as therein recited,
alleg~d to have been sustained in and about the healing and
curing of wounds, hurts, sicknesses and disorder resulting
to his infant daughter, Grace 0. Daniel, from injuries received by her on or about September 7, 1932, in a colli~ion
with an automobile owned and operated in Richmond, Virginia, by the defendants. This. amended Notice of Motion
further alleges that the infant daughter, Grace 0. Daniel, by
her next friend had on September 6, 1933, instituted her action in Hustings Court, Part Two, of the City of Richmond,
Virginia, against the said defendants to recover for the account of the infant child damages for the personal injury received in said collision, and had recovered in said action a
verdict for the sum of Fifteen Hundred Dollars ($1,500.00)
rendered on March 1, 1934, which judgment was paid with
all Court costs by the defendants without appeal, and that
in the trial of that case as a result of objections made by defendants herein, none of the costs and expenses sued for in
this proceeding were allowed to be shown · in evidence or
recovered in that ·proceeding. In this amended Notice of
Motion an itemized statement of the damage sustained is included, in which there is an item for the value of the services
of Gr~ce 0. Daniel, (the injured infant child), for the period
of disability, (estimated to be five years at One Hundre.d
Twenty Dollars ($120.00) per year, making an aggregate
of Six Hundred Dollars ($600.00)); and there is also an
item of loss of services of Mrs. J. H. Daniel, (wife of the
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plaintiff), in waiting on and nursing the child twenty-two
(22) months at Twenty Dollars ($20.00) per month, aggre. gating Four Hundred Forty Dollars ($440.00).
To the original Notice of Motion each of the defendants
filed a plea of the general issue and other grounds of defense, and in particular each filed a spooial plea of the statute
of limitations on the ground that this proceeding constituted
an action in tort based on personal injury received by plaintiff's infant child ·alleged to have been caused by the negligence of the .defendants, and -that the amount sued for was
a part of the damage for which defendants, if their negligence
proximately caused said injuries, would be liable and, therefore, the period -of limitation within which plaintiff could
institute such a proceeding, (it not being alleged that plaintiff was or had been under any disability sipce September
7, 1932, on which date the injury was sustained by plaintiff's
infant child), was one (1) year from September 7, 1932 (R.,
pp. 2, 3) ; and to the amended Notice of Motion each of the
_defendants filed the same plea of the general issue and the
other grounds of defense, and in particular each filed the
same special plea of the Statute of Limitations of one year
as a plea in bar to the amended Notice of Motion. (R., pp. 15.) (The plea of the statute of limitations ·itself appears
in R., p. 4.)
·
On motion of plaintiff's counsel to strike out defendants'
plea of the Statute of Limitations of one year, the Judge of
the trial court ruled that the limitation of five (5) years applied, and ordered the special plea of the one-year statute of
limitations to be stricken out, to which ruling the defendants
by counsel excepted.
Thereupon, the defendants by counsel, reserving their ex·ception to the ruling of the trial court in striking out their
plea of the one-year statute of limitations, entered into a
stipulation with plaintiff's counsel as to all facts of the case
· other than the amount of damages, and by agreement all
matters of law and of fact were submitted to the Court with.
out the intervention of Jury, and the Court gave judgment
in favor of the plaintiff in the sum of Twenty-Eight Hundred
Dollars ($2,800.00) with costs; and over-ruled defendants'
motion to set aside this judgment, on the ground that the pro ..
ceeding was barred by the statute of limitations, and entered a final order recording the rulings made and action
taken by the Court. and the objections thereto and ordered
·that execution of the judgment be suspended for ninety days
to enable the defendants to apply for and to prosecute their
application to this Honorable Court for a writ of error. (R.,
pp. 13, 14.)
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FACTS OF THE CASE.

Counsel for both plaintiff and defendants stipulated and .
agreed that the facts of this case, except as to the amount of
damages, were as set forth in the a1nended Notice of Motion :filed in this proceeding on July 14, 1934 (R., pp. 6-12).
Counsel also agreed as to so much of the Record which should
be copied to constitute the transcript thereof for this appea.l.
The facts briefly stated are as follows:
On September 7, 1932, Grace 0. Daniel, plaintiff's child,
approximately six (6) years of age, while crossing Cary
Street between Belvidere and Pine Streets in the City of
Richmond, Virginia, 'vas struck by an automobile owned
an{l operated J:>y the defendants; on September 6, 1933, the
injured infant, by her father as next friend, instituted her action in Hustings Court, Part Two, of the City of Richmond,
Virginia, against the defendants for recovery of damages
for her personal injury alleged to have been caused by the
negligence of the defendants, and recovered in said action
a verdict for Fifteen Hundred Dollars ($1,500.00) upon
which judgment was rendered on March 1, 1934. This judgment with all Court costs was paid by the defendants without
noting an appeal. Upon the trial of this action against the
. defendants by the infant child, by her father as next friend,
defendants' counsel objected to admission of proof of any
of the costs and expenses of healing and curing the infant
of her injuries resulting from the collision, and also for any
amount claimed on account of the loss of services resulting
from said injuries during her infancy, which objections were
sustained by the trial court, and none of said costs and expenses and loss of services were allowed to be proven or
recovered for in said action.
With respect to damages claimed by the plaintiff, J. H.
Daniel, in this proceeding, aggregating Three Thousand
Eight Hundred Thirty Dollars Forty-five Cents ($3,830.45),
Two Thousand Seven Hundred Ninety Dollars Forty-:five
cents ($2,790.45) represents expenses for doctors, hospitals,
nursing, medicine costs and other expenses, while Six Hundred Dollars ($600.00) is claimed as the value of the services
of the infant alleged to have been lost to plaintiff as a result
of the injuries caused by defendants' negligence, and Four
Hundred Forty Dollars ($440.00) represents estimated loss
of services to plaintiff resulting from time and care spent
by Mrs. J. H. Darnel, plaintiff's wife, in waiting on and nursing tl1e in.iured child during disability. The amount of damages determined by the Court of Twenty-Eight Hundred Dol-
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lars ($2,800.00) 'vas agreed to by counsel for both plaintiff
and defendants as being the proper amount of damages, in
event the plaintiff is entitled to recover anything in this proceeding.
ISSUE.
As above recited, the sole question presented to this Honorable Court for decision in this appeal is, What Statute of
Limitations applies 1 That is, '\vithin what period of limitation, after the date of the injury caused to his infant daughter by the negligent act of the defendants, must this plaintiff institute his action to recover from them, on account of
such negligent injury, the cost and expenses of curing and
healing his infant child, and of the value of the infant's services lost to him as a result of such injury 1 1\IIust such action be instituted within one year from the date of the injury to such infant child, or doe·s the limitation of five years
obtain!
Your petitioners respectfully represent that the limita.:.
tion within which such an action may be instituted is one
year from the date of the injury, and that the Honorable
Judge of the trial court erred in striking out defendants' plea
of the statute of limitations of one year and in ruling that
plaintiff had five years from the date of injury within which
to institute his proceeding, and your petitioners further rep;.
resent that the plaintiff in this case, not havin~ instituted his
action within one year from the date his intant child was
injured, is not entitled to maintain this action.
. While the question of the Statute of Limitations with re-.
spect to personal injuries and to indirect and consequential
. damages arising therefrom has often been considered by the
- Supreme Court of Appeals of Virginia, the question as to
the limitation within which a father or a third person must
institute proceedings to recover damages consequential on
a personal injury to an infant resulting from tort, has not
been passed upon in this State.

VIRGINIA STATUTES OF

LI~IITATIONS

INVOLVED.

The Virginia Statutes of Limitations involved in the question here presented are Code .Section 5818 of the Code of
1919, (being identical with section 2927 of the Code of 1887),
and Section 5385 of the Code of 1919, (being identical ·with
section 2655 of the Code of 1887), and .Section 5790 of the
Code of 1919, (being identical with Section 2906 of the Code
of 1887), (with subsequent amendents thereto). These sections are as follows:
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'.'Section 5818. Of Actions No.t Before Specified. Every
personal action, for which no lin1itation is otherwise prescribed,. shall be brought within five years next after the
right to bring the same shall have accrued, if it be for a
matter of such nature that in case a party die, it can be
brought by or against his representative; and, if it be for
a matter not of such nature, shall be brought within one
year next after the right to bring same shall have accrued. ·
(Code 1887, paragraph 2927.) ''
"Section 5385. For Goods Carried Away, Waste, or Darnage to Estate of or by Decedent. An action of trespass, or
trespass on the case, may be maintained by or against a personal representative for the taking or carrying away of any
goods, or for the waste or destruction of or damage to, any
estate of or by his decedent. (Code 1887, paragraph 265~.)"
''Section 5790. Whev Right of Action, Not to Determine,
Nor Action, When Brought .to Abate. The right of action
under Sections 5786 and 5787 shall not determine, nor the
action, when brought, abate by the death of the defendant,
or the dissolution of the corporation when a corporation is
the defendant; and, where an action is brought by a person
injured for damage caused by the wrongful act, neglect, or .
default of any person or corporation, and the person injured
dies pending the action, the action shall not abate by reason of his death, but, his death being suggested, it may be
revived in the name of his personal representative. If the
death resulted from the injury, the declaration and other
pleadings shall be amended so as to conform to an action
under sections 5786 and 5787, and the case proceeded with
as if the action had been brought under the said sections.
But in such cases there shall be but one recovery for the
same injury. And any right of action which may hereafter
accrue by reason of any injury done to the person of another, and not resulting in death, by the 'vrongful act, neglect, or default of any person, shall survive the death of the
wrong·doer, and may be enforced against his executor or
administrator, either by reviving against such personal representative a suit which may have been brought against the
wrongdoer himself in his lifetime, or by bringing an original
suit against his personal representative after his death
whether or not the death of the wrongdoer occurred before or
after the death of the injured party. N otlting contained
in this section shall be construed to extend the tim~ within
which an action for any other tort shall be brought, nor to
give the right to assign a claim for a tort not otherwise as-
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signable. (Code 1887, par. 2906; 1893-4; .P· 83; 1920, p. 27;
1928, P• 1141.)"
•
L

.ARGUMENT.
The different aspects of this question will be presented under the following heads: First, Does the cause of action in
this case survive to the personal representative under the
provisions of Section 5818 of the Code of 1919 and, therefore,
have a limitation of five (5) years; or is the cause of action
one that does not survive to the personal repre·sentative under
the provisions of said Section 5818 and 'vould, .therefore, have
under said Section 5818 a limitation of one (1) year? Second,
If the cause of action doe·s not survive under the provisions
of Section 5818 of the Code of 1919, does the subject matter
fall within the provisions qf Section 5385 of the Code of
1919 as being an action for goods carried away, waste or·
damage to estate and, the-refore, have a limitation of five
(5) years?
Otherwise stated, Is the claim in this case for damages
representing indirect and consequential results of a personal
injury caused by tort, in which case the limitation is one
year ; or is this a claim for direct damage to the property or
estate of the plaintiff in this proceeding, in which event th~
Statute of Limitations would be five years?
·
DEFINITION OF DIRECT AND OF INDIRECT OR
CONSEQUENTIAL DAMAGES.
Direct damages are commonly defined as ''the result of
losses which proceed immediately (not necessarily in timebut causatively) from wrongful conduct ·without the intervention of any immediate cause." (See Hale on Damages,
p. 37 ; Cedric on Damages, Sec. 111), etc.
Indirect or consequential damages, on the other hand, are
defined as follows :
Hale on Damages, ;par. 39, as "The result of losses which
. do not proceed immediately (causatively) from wrongful
conduct, but from such conduct setting in operation an intermediate cause or causes (which, of course, is, or are, not
independent), from which the losses directly result.''
Corpus Juris, Vol. 17, 711, paragraph 8 as: "such as are.
not produced without the concurrence of some other event.
attributable to the same origin or cause.''
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Black's Law Dictionary (2nd Ed.) page 249, as "Such
loss or injury as does not flow directly and immedi"""
ately from the act of the party, but only from some of the
consequences or results of such act. ''
damage~

Bouvier's Dictionary (Ra,vle's 3rd Revision) at p. 750,
under heading ''Damages'', as '''Those which thoug!h directly, are not immediately, consequential upon act or default
complained of." And at p. 611, as "Those damages which
arise not from immediate act of the party but as an incidental consequence of such act.''
See also Anderson v. City Board of P~tblic I'mprovements,
91 N. Y. S. 161; Wash. &; 0. D. Ry. v. JVestinghouse Co., 120
Va. 620; and many other authorities mig·ht be cited.
VIRGINIA AUTHORITIES.
Your petitioners respectfully represent that the decisions
of this Honorable Court clearly establish on principle that
the claim for damages in this case is a claim for indirect or
consequential dan1ages resulting· from hodily injury; that
the claim not only would not survive at common law, but
does not survive. under Code Section 5818 of the Code of
1919, and is not such a claim that is embraced within the pro-·
visions of Section 5385 of the present Code_, and that the
right of action for damages in this case is subJect to the limitation of one year from the date the injury, out of which
the claim grows, was received.
As far back as the case of Grubb v. SuU, 32 Grattan, 203,
the Supreme Court of Appeals of Virginia held that "Whereever the injury is merely personal, whether resulting from
breach of contract or from tort, the maxim 'actio porsonalis
moritur cu1n pm·sona' prevails."
The case of Anderson v. Hygeia llotel Co'mpany, 92 Va.
687, is the outstanding Virginia case determining the principles obtaining in this State by which the Statute of Limitations applicable to cases involving personal injury claims
are to be determined. This Anderson-Hygeia Hotel 'Con~pany
case contains a full discussion of Section ·2927 of the 1887
Code, (identical with .Section 5818 of the Code of 1919), also
of .Section 2655 of the 1887 Code, (identical with Section
5385 of the· present Code), and also of Section 2906 of the
1887 Code, providing for certain statutory rights of revival,
which Section 2906, with amendments, now constitutes .Section 5790 ·of the Code of 1919. This case considers the common law rule that actions merely personal shall never be
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revived either by or against personal representatives, and
the many innovations that have been made by statute upon
this rule from the Statute of IV. Edward III, Chap. VII, on
down, and shows how in Virginia it was provided under Section 2655 of the 1887 Code, (Sec. 5385 of the 1919 Code),
that the rig·ht of revival was made to exist, ''for the taking
or carrying away any goods, or the waste or destruction of,
or damage to, any estate of or by his decedent,'' thus extending· the statute to the cases named to five years; that
insofar as Section 292·7 (Sec. 5818, Code of 1919), is concerned, "The rule has not been altered in this State in respect of any injury done to the pe·rson * * * therefore, for
an injury to the person the action must, under the provisions
of .Section 2927 of the Code, (Sec. 5818, Code of 1919), be
brought within one year from the time the right of action
accrues, which is the time when the injury was sustained.''
The effort 'vas made in this Anderson case to establish
that Section 2906 of the 1887 Code, providing for statutory
revival in the case of death of the defendant, dissolution of
the corporation when a corporation is the defendant, an~
where an action is brought by a party injured for damages
caused by wrongful act, neglect, etc., made the Statute of
Limitations five years and not one year. T·his Section 2906,
with amendments, is no'v Section 5790, and this section no~
specifically provides that this statutory right of revival shall
not extend the time within \Vhich an action is other,vise to
be brought or extend the assignability of dain1s for tort. At
the time of the decision of the Ande1·son-Hygeia Hotel Company case, however, this Section 2906 did not contain such
a provision, but the Supreme Court in this A.nde·rson-Hygeia
Hotel Contpany case found specifically that this statutorj.,.
rig-ht of revival was not intended to extend the Statute of
Limitations but was merely to make 1nore convenient the
procedure in suits that had been originally broug·ht within
the proper period of limitation.
In the case of Bi-nn-itzghatn v. C. & 0. Ry. Co., 98 Va. 548,
the question 'vas presented to the Supretne Court of Appeals
of Virginia as to the statute of limitations with respect to
a claim for specific damages representing money paid for
medical attention by an injured party in and about being
cured and healed of injuries received in an accident alleged
to have been caused by neglig·ence. This case appears to
be of particular importance in determining the principles to
the instant case. In the Birmingham case the plaintiff was
a passenger on a C. & 0. train about December 1, 1897, and
was injured during· l1er journey. After more than a year
elapsed, she brought suit for the injuries and included in he!
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;claim the specific sum of money expended on account of disbursements for medical treatment. The suit was not instituted within one year from the date of the injury, and a plea
of the one-year statute of lin1itations was sustained by the
lower court. A writ of error was granted by the Supreme
Court, wherein the contention was made, li"'irst: That the
action was ex contrac.tu; Second: That even if the proceedjug was in tort, the statutory anwndment to .Section 2906 of
the Code of 1887 giving statutory revival of actions of this
class, extended the period to five years; and Third: That
the limitation on the right to recover for the specific property
damage sued for on account of medical attention was in any
event five years. With reference to this claim, the Supreme
Court stated, ''The special damages relied on is One Hundred Dollars· alleged to have been paid out on account of the
injuries sustained by the plaintiff. Such a claim for indirect
·and incidental damages to the plaintiff's estate arising fro'ln
an injury purely personal in its natttre does not cause .th~
action brought to recover for such injuries, to survive."
(Italics ours.) The Court quotes as an authority for this
·ruling that medical expense is indirect and incidental damage
to the plaintiff's estate, which, arising from an injury purely
personal in its nature, does not cause the right of action to
survive, the case of Mumpower v. City of Bristol, 94 Va. 737.
This M·umpower-City of Bristol case was an action for
~alicious prosecution against the defendant for wrongfully
suing out an injunction and thus interrupting the operation
of the plaintiff's n1ill. Plaintiff averred that by reason of
the malicious obtaining and suing· out of said injunction, he
'was greatly injured ip. his business and employment of runn.ing and operating his mill and was deprived of great profits
and gains by reason thereof, and that the losses and charges
re~?ulting therefrom aggregated the sum of Thirteen Hundred
Dollars. The proceeding in the Mumpower case was not
brought within one year, and the Statute of Limitations was
pleaded. The Court held in the Mumpower case that the
action arose out of tort, on account of wrongful personal
conduct; that the damages to the estate of the plaintiff were
not direct damages, but were consequential upon the wrongful act of the defendant, and that such damages to ail estate would not survive. The syllabus of the case recites,
''The damages allowed to be recovered by or against a personal representative by Section 2655 of the Code,'' (Sec.
5385, Code 1919), ''are direct damages to property and not
those which are merely consequential upon. the wrongful act
to the person only.'' The Court in discussing the question
stated in its opinion:
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''The plaintiff in error contends that the action in this
case belongs tq that class whieh in case of the death of a
defendant could be brought against his personal representative, and for this position relies upon Section 2655 of the
Code, which is as follows:
·
'' 'An action of trespass, or trespass on the case, may be
maintained by a personal representative for the taking or
carrying away any goods, or for the waste or destruction of,
or· damage to, any estate of or by his decedent.'
''The wrongful act which the defendant is alleged to have
committed and for the injury resulting from which the plaintiff sues, consisted in maliciously and without probable cause·
suing out an injunction against the plaintiff, whereby the
operation of his mill was suspended. It is quite obvious that
this injunction did not operate to take or carry away the
goods of the plaintiff, nor cause the waste or destruction of,
or inflict any damage upon, the estate of the plaintiff. It is
true that the language of the statute is comprehensive and
embraces damage of any kind or degree to the estate, real
or personal, of the person ag·grieved; but .the damage must
be direCt and 'not the consequential injury or loss to the estate which flows frorn a wrongful act directly affecting the
person only. No part of the defendant's property was taken
or carried away; .no part of it was wasted or destroyed; the
plaintiff's use of his property, and not the property itself,
was affected by the act -of which he complains.
. "We are of opinion that such a right of action does not
survive and that it is barred by the limitation of one year."
(Italics ours.)
Our Virginia Supreme Court held the same to be true in
the case of Cover v. Critcher, 143 Va. 357, in whieh case it
held that action for false misrepresentation in inducing th~
plaintiff to sign a contract for· the sale of land was a personal tort, and that the one-year period under Section 5818
of the Code of 1919 applied and not the five-year period; that
Section 5385 of the Code had no application, although the
plaintiff suffe·red heavily from the misrepresentation; that
the misrepresentation in this case did not operate to take
a'vay the goods of the ·plaintiff, to cause waste or destruction of or directly inflict any damage upon the estate of the
plaintiff, and consequently the right of action would not survive under Section 5385, under which section the damag_(3
to the estate must be direct and not the consequential injury
or loss to an estate which flows from wrongful acts directly
affecting the· person only.
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4-t first reading it might appear that the case of Lee's .Adminis_trator v. Hill, 87 Va. 497, is not in harmony 'vith the
rulings above, in which the Court said in that case that loss
of employment was damage to the estate and would survive;
but upon exainination, it will be- seen that this case is in corrlplete harmony with all of the other cases in Virginia, in
that the Court held that the substance of this action was ex
contractu and affected property directly; that the substance
of the action rather than the form controlled. That the loss
to the plaintiff in the Lee's Adn~inistrator-Hill case was the
direct result of the defendant's breach of contract and was
not consequential upon an injury to the person and, therefore, the right to recover for such dan1ages 'vould survive.
The case of liVinston v. Go1·don, 115 Va; 899, will be analyzed in smne detail because of the stress placed by plaintiff's counsel in his a:r;gument before the Judge in the trial
court on the New York case of Cre,qin v. Brooklyn Crosstown.
_Railwa.y Co., 75 N~ Y. 19"2, referred to and quoted frmn
therein. This Wins ton-G or don case was an action brought
against the directors of a bank for neglect of duty, and the
Supreme Court in an extended opinion passed on a number of
important legal questions, several of 'vhich are not applicable to the instant case; first, That the Directors in the acts
complained of did not occupy the relation of trustee to the
subject matter; and second, That the action. against them was
not ex contractu but that the proceeding was ex delicto. The
Supreme Court then discussed at length the Statute of Limitations applicable and in this discussion states (Page 917):
''As we have already said, there is no circumstance or
element of injury to the person in this case * * * The wrong,
if any, was to rights of property 'vhich, if the facts alleged
in the Bill are true, was of a serious and grievous nature.''
The Court then proceeds to a general discussion of what
torts are assignable and what torts are subject to the right
of revival, this discussion being for the purpose of deciding
the Statute of Limitations with respect to the question there
presented, affecting only prope-rty and property rights. The
Court after quoting Professor Graves that some actions ex
delicto, (torts), are assignable in equity, but not all are assignable·, stated: (915)
"Then what tort actions are· assignable?· The answer is,
Such only as survive to or against the personal representative, if one of the orig-inal parties dies. Then what tort actions survive? The answer is, Those for wrong to property,

Sup~eme

Court of Appeals of Virginia.

.13

real or personal, or which grow out of breach of contract
but not for wrongs done to the person or reputation or any
purely :personal wrong apart from property or contract.''
. And further: (917)
"The statement of Mr. Graves must always be borne in
mind th~t actions are assignable which survive and that
those which do not survive are not assigiiable. ''
And the Court further quoted with approval from Burke's
Pleading and Practice, Section 220, as follows:
I

''If the action sought to be redressed is merely personal~
whether resulting from breach of contract or from tort1 the
action 4ies with the person, and the tort limitation apphes.''
And in support of this. position the Court cited with ap~
proval the case of Birnti?·ltghan·lt v. C. & 0. Ry. Co., supra, in
which ihe Court specifically held that medical expenses resulting from an injury caused by negligence did not survive~
and tbQ.t the Statute of Limitations applicable thereto was
one yea,r. In discussing the question of survival the Court
referred to the New ·York case above mentioned of Cregin v.
Brook~v._'n Crosstown Ry. Co., 75 N. Y. 192, this reference be.
ing ae follows:
:
'' lij. New York, t}le· Statute, which in a general 'way corresponds with 'Section 2655 of ou.1· Code, preserves from abatement py death actions 'for wrongs done to the property,
right, or interests of another'.' In Cregin v. Brooklyn Grosstown By. Co., 75 N. Y. 192, 31 Am. Rep. 459, the action was
bro11ght by the husband against a earrier of passengers to
recover for the loss of serviees of his wife and for expenses
paiq in consequence of injuries to her person resulting from
the defendant's neg·ligence whil~ she was a passenger, and
it wtts held that the action did not abate upon the death of
the plaintiff, but n1ight be revived in the name of his personal
representatives. In the course· of its opinion the court said:
~ * 'The husband l1ad a right to the services of his wife;
they were of pecuniary value to him, and any wrong by which
he was deprived of these services, or put to expense to rem-:
eqy or palliate the consequences of the injury to his wife
WQ.S a wrong done to his rights and interests. Adopting the:
construction that pecuniary rights and interests only are:
protected by the ~tatute, these were plainly involved.'
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· ''And it was held that the action survived.'' (This New
York case of Cregin-Brooklyn Cross.town Ry. Co. will be
further discussed hereinafter.)
In the case of Tt·tu~t Cornpany of Norfolk v. Fletcher, 152
Va. 868, the plaintiff, Fletcher, sued to recover damages for
sale of worthless stock sold to him by the defendant. The
sale· was induced by false statements of the Bank, which was
itself the owner of said stock. It was a case of a bank unloading on a client. The plaintiff on advice of the bank's
officers exchanged certain shares of General Motors 7%
Debentures for 100 shares. of the stock held and recommended
by the Bank. (Page 877-5, 6.):
''At common law the actions would survive if the defendant was. the gainer of the exact amount that the plaintiff lost,
as was true in the instant case. (See Patton v. Brady, 184
u. s. 608.)"
So on the facts, it was apparently unnecessary to go any'
further, but the Court, construing Section 5385 of the 1919
Code, said : (877)
"The cause of action also survives wherever the injury to
property is direct, whether the wrongdoer profits by his
wrong or not. In the instant case, the conduct complained
of was a direcf'Tnjury to plaintiff's property. By fraud and
misrepresentation of the defendant, the plaintiff was deprived
of the possession of his prope·rty, and the specific property
of the plaintiff was taken and appropriated to the de.fendam.t's
use.'' (Italics ours.)
The last case reported in Virginia construing Code sections 5818 and 5385 (Code of 1919) is that of Vance v. Maytag
Sales Corporation, 159 Va. 373. In this case the action was
based upon an alleged false and fraudulent promise made to.
plaintiff, which induced the latter to enter into a contract
under a dealer's franchise to sell washing machines in certain territory, alleging· that additional territory was promised; that this promise which was not carried out caused
the plaintiff to expend large sums of money and sustain
heavy losses. Suit was not brought· until one year or more
had elapsed. The Court in this case held that the one-year
statute of limitations applied, which one year .should be computed from the time the act complained of was committed.
The Court quoted in support of its decision the decision of
Winston v. Gordon, supra, particularly the re~erences from

iI
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Graves' Pleading, and from Burke's Pleading and Practice,'
quoted in that case, and also quoted with approval the case
of M·umpower v. City of Bristol, supra; and held that the
damage not being direct but, if any, being the consequential
injury or loss to the estate which flowed from a wrongful
act directly affecting the person only, was, therefore, subject
to the limitation of one year.
It will thus be noted that the Supreme Court of Virginia
has, without any 'exception or. deviation, held .that for an ac~
tion to survive in Virginia in such a way as to make the :fiveyear statute applicable, ''The damage must be direct and
not the consequential injury or loss to the estate which flows
from a wrongful act directly affecting the person only.'' The
Supreme Court of Virginia has further expressly decided
that medical expense resulting from a personal injury is not
such a direct damage to property, but is, as the Supreme
Court said in the Birmingham-C. & 0. Ry. Co. case, an indirect
and incidental damage, arising from ali injury purely personal in its nature.
It is submitted that the facts in this case show conclusively
that the damages here claimed are purely indirect, incidental
and consequential damages to the plaintiff's estate resulting from the personal injury sustai.ned by his infant child,
and that the limitation of one year obtains.
It appears that possibly two questions can be raised with
respect to this conclusion, these being as follows : First:
Does the reference by Judge Keith in the Winston-Gordon
.case, supra, to the case of Cregin v. Brooklyn Crosstown Ry."
Co., 75 N. Y. 192, in which the New York Court held that.
that action under the peculiar language of the New ·York Statute survived, support the contention that a similar claim in
Virginia would survive under the Virginia statute in such a
way as to extend the limitation within which suit could be
brought thereon to five years? and, Second: Is there such
a difference in the situation that, where a father sues for the
medical expense and loss of services, the damage for such
ceases to be a consequential damage to his estate flowing out
of the injuries to a person and becomes a direct property
damage to his estate so as to make the limitation five years Y
We will first consider the case of ·eregin v. Brooklyn Cross.:
town Ry. Co., 75 N. Y. 192.It is beyond question that under common law there
would be no survival or right of revival of the claim for
damages in the instant case, and this would be true, whether
in Virginia, New York or elsewhere where the common law
obtains. (See Grubb v. Sult, supra; Anderson v. Hygeia Ho-
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tel Co., supra; Gerlitzer v. W olfberg, Annot. Cases 1914-D,.:
p. -357; N. Y. 1913; and the Cregin case itself, reported both
in New York reports, Vol. 75 and in 31 Am. Rep. 459.) This
was equally true of the claim in the Cregin case. (See New
·
York authorities quoted.)
It is equally as definitely settled that the claim for danlages in the instant case can only survive or possess the right
of revival by virtue of the provisions of the Statutes of the·
$tate of Virginia, and not by virtue of the statutes of son1e
othei· state where the language is different; and this is likewise true, that the claim in the Cregin case could only possess
the right of revival by virtue of the statutory provisions of
the State of New York. It is important to determine, therefore, to what extent the provisions of the New York Statute-,
under which survival was determined in the C1·egin case, exist
in the statutory provisions of the State of Virg·inia.
At the outset, attention is called to the fact that the right
of survival or revival in Virginia, excepting only under paragraph 5790 of the Code of 1919, is determinative of the
Statute of Limitations, while the survival, or right of revival,
of an action under the New York Statutes had no effect on
the· Statute of Limitations, but merely related to the rig·ht
to renew an action after the death of one of the parties where
the action l1ad originally been instituted within the proper
statutory period; (See Maxson v. Dela'Ware, Lackawanna ct
Western Ry. ·co., 112 N. Y. 559, which 'vill be discussed in
detail later); and the New York Statute 'vas, therefore, analagous to the provisions of Section 2906 of the Code of 1887
at the time of the decision of the Anderson-Hygeia Hotel
(Jo. case, S1tpra. A comparison of the Virginia and of the
New York .Statutes will simplify analysis of the Cregin
case.
The Virginia Statute under which the limitation of five
rears obtains is in the following lang1lage:

''Sec. 5385. For Goods Carried A'Way, Waste, o1· Da1nage
to Estate of or by Decedent.-An action of trespass, or trespass on the case, may be maintained by or against a personal
representative for the taking or can·ying a'vay any goods,
or for the waste or destruction of, or damage to, any estate
of or by his decedent. (Code 1887, par. 2655)."
The New York .Statute under which the Cregin case was
determined, is as follows:
. "Section I. For wrongs done to property, rights or interests of another, for 'vhich an action may be maintained
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against the wrong·-doer, such action 1nay be brought by the
person injured, or after his death by his executor or admin~
istrator, against such wrongdoer, and after hi.s death ag·ainst
his executors or administrators in the san1e maD:ner· and
with like effect in all respects as actions founded upon contract.''
''Section II. But the preceding section shall not extend
to actions for slander, for libel, or to actions of assault and
battery or false imprisonment; nor to actions on the case for
injuries to the person of the plaintiff, or to the person of the
.testator or intestate of any executor or administrator. 'i'
(Italics ours).
Judge Rapallo, in his opinion in the Cregin case, states : .
''The cause of action,'' (that of a husband for loss of services of his wife and for expenses paid in consequence of injuries to her person resulting from negligence of the defendant), "is, therefore, one which at common law 'vould have
abated by death of the plaintiff and the only point to be considered is whether under the provisions of the Statute it
survives.''
I

"In Haight v. Hoyt, (19 N. Y. 464), it was said by Judge
Grover that the exceptions contained in the second sectio~
manifest the intent. of the legislature that all other actions
founded upon tort survive and Judge Denis in the same case
says that the action (which was for false representations)
was for a wrong done to the 'rights and interests' of the
plaintiff, and the exception in .Section No. 2 shows, if ther~
'vas otherwise any doubt, that the prior section was intende<;l
to embrace this case.''
· ..
''The wrong cmnplained of was injury to his wife, whereby
she was rendered p<n·n1anently unable to attend
her hous~
hold duties, and plaintiff 'vas obliged to expend sums of
·money for doctors, medicines, etc., and that he had been
and would be perxnanently deprived of her services and com:..
forts."

to

"This, we think, was a wrong done to the 'righ.ts and in~
terests of the husband."
. We see from the language of Judge Rapallo that the New
York Statute ''is not confined to direct injuries to property
but includes all injuries to the rights and inte·rests of a de-
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·ceased party.'' (Italics ours). This is beyond the purview
of our Virginia· Statute or revival, either in Section 5818 or
·5385, as this Honorable Court in the Mumpower-Oity of
Bristol case, supra, specifically held that only damages to
an estate 'Which are direct, survive. (To the same effect see
the decisions in the cases of Cover v. Critcher, supra; Birm.ingham v. C. &; 0. Ry. Co., sttpra; and· Vance v. Maytag
Bales 0o1'p., supra).
·
· We also find in the Haight v. Hoyt case, 19 N.Y. 464, cited
by. Judge Rapallo in the Cregin case, that under the New
York Statute a revival was allowed for suit for damages for
false representation, which again is entirely beyond our Virginia decisions, in that our Supreme Court in false representation cases, such as Cover v. Critcher, supra; and Vance
v.· Mayta.g Sales Corporat·ion, supra; held that the damages
were not direct, and that the .rig-ht of revival did not exist
tinder Virginia Law.
Judge Keith in the Winston-Gordon. case, supra, simply
cited the Cregin case as authority for the case then before
him, which case was one of direct damage to property, and
such citation in that connection was altogether proper.
As above stated, the New York Statute covers rights and
interest$ and either direct or indirect damages to property,
while our Virginia Statute, insofar as right of revival is concerned, covers only direct damage to an estate and not an
indirect or consequential loss or damage to an estate growing
out of a bodily injury resulting from negligence.
Furthermore, the second section of the New York Statute
referred to enlarged the revival provisions far beyond the
provisions of Virginia Code Section 5385 (1919 Code), the
New York Statute providing that such actions as may be
ma~ntained, may be so maintained ''in the same manner and
with like ~ffect in all respects as actions founded upo~ contract ; '' 'vhich is, of course, much broade·r than the right of
survival as .set out in the Virginia Statutes of Limitation.
. The whole basis of reasoning in the Cregin case is that the
wrongful act of the defendant was a wrong done to the rights
and intere.~.ts of the husband, and nowhere is it suggested that
the right was limited to damages to any estate, which is the
limit fixed in the Virginia Statute and which has been rep~atedly construed by this Honorable Oourt to apply only to
direct damage and not to indirect, consequential or incidental
damage. Further, the Cregin case itself states that the
lang-uage of the New York Statute is not confined to direct
in.ituries to property and holds that the legislature of New
·York manifested its legislative intent that the Statute should
apply to all rights and interests of a deceased party except
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those specifically enlun.erated in the succeeding Section No.
2 referred to above. It is obvious, upon analysis, that the
Statutory provisions, under which the Cregin case· was held
to survive, are entirely beyond the purview of the Virginia
Statutes relative to limitation of actions, and that had the
Cregin case been up for decision under the Virginia Statutes,
our Court could not have held that it survived under Section
.5385 of the Virginia Code, or else could not have decided
the L~fu/Jnpo1ver-Oity of Bristol, Birmin,qharn-0. & 0. Ry. Co.
Cover-Ori.tcher, Vance-Maytag Sales Corporation and other
Virginia cases as they were decided.
The New York Statute of survival and right of revival had
nothing to do with the New York Statute of Limitations. lt
'vas earnestly contended in New York,and was for a while
followed by its courts that the decision in the Cregin case
-controlled the Statute of Limitations, with respect to a claim
made by a husband or parent for loss of services and expenses resulting from a negligent injury to his wife or child.
This question finally came squarely before the Court of' Ap-.
peals of New York in the case of Maxsonv. Delaware, Lacka·wanna and Western Rr. Co., reported in 112 N. Y. 559, which,
while decided under the Statute of Limitations of New York,
yet as a result of its reasoning, has been quoted in many states
.in similar cases and which, because of its discussion of the ef- _
feet of the decision in the Cregin case, the main reliance of
plaintiff's counsel in the Court below, will be discussed in
some detail here. ~
· Case of Maxson v. Delaware, Lackawanna and Western
RR. Co., 112 N.Y. 559.
·. This was an action in tort to recover damages alleged by
the plaintiff to have been sustained by him in the expenses,
loss of services and consortium of the wife, as a result of
injuries inflicted on her by the negligence of the defendant,
and the question was whether the Statute of Limitations was
three or · six years. The New York Code, Section 382- ( 5),
prescribed .a lhrtitation of three years for an action to re;cover for a personal injury, resulting from negligence, and
provided a limitation of six years to recover damages for
a personal injury, except as otherwise provided. The question was, therefore, whether the claim of the husband was for
damages for a personal injury, consequential and indirect
it is true, but nevertheless for an injury, or whether it was a
direct claim for damages to his estate, and therefore under
the six-year rule. The Court said on page 561 the following:
"The Law gives to the

hus~and,

to the parent and to the

20

S11pr~me_ Oo~rt

of_ Appeals of Virginia.

ma.ster as a matter of La'v a right of action for any injury
:to the wife, child, or servant, when caused by the actionable
_ac~~ of ~nother_ per quod servi#u1n amisit. This fiction of the
Law which sustains such an action against others is not ~th
·out its admirable features, inasmuch as it gives a remedy
"for an injury to domestic rights, and serves as a check upon
their molestation. At the bottom lies the personal injury
suffered by the plaintiff 3 * *
.
. ~'In endeavoring to separate the cause of action and to
bring that part that rests on the loss of service within the
statutory period of six years, it is impossible to overcome
the difficulty in the 'vay of endeavor, that the action arose
"out
of defendant's neo-lig·ence
* * *"
.
0
The Court in the Maxson case discussed the Cregin-Broolclyn Crosstown R. Co. supra, at considerable length, stating
on page 563 the foil owing :
''The general term below have relied upon the case of
Cregin v. Brooklyn Cros~town R. Co., 83 N.Y. 595. What was
decided there was that in an action for a wrongful injury to
the person of plaintiff's wife, whereby he suffered damage.s
in the loss of her society and services and in the attendant
expenses, upon his death the right of action survived and
vested in his administrators as to the damages for loss of
services, etc., but abated as to damages for the loss of her
society and its comforts. It 'vas held in that case that though
the plaintiff's cause of action was single in one sense, his
right to damages therefor "ras compound and consisted of
diverse elements and became separable upon his death as to
the pecuniary loss by which- his estate had been diminished.
But no inference or conclusion is to be drawn from the decision of the court in that case, that, because the personal injury complained of caused a diminution in the plaintiff's
estate, the action was converted into one- for an injury to
property. It is authority for the proposition that, insofar
as the cause of action, based on the personal injury, is
separable in its elements of damage, as to that dan1age which
is tangible, in the sense that it is appreciable by those interested in the administration of the estate, pro tanto, the
cause of action, though g·rowing out of a personal injury,
may be continued, under the statute, by the administrator.
~ "It would be an anomalous condition of the statute law,-if
while an individual would be limited in his right to bring
an action for an injury to his body, resulting from· the de:..
fendant 's negligence, to the period of three years, as to all
elements of damage, yet, if another, to whom the right might
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appertain to maintain an action for that same injury, sues,
the time is enlarged to six years, on the theory that it ·was an
injury to property. We do not find support for such a con~
struction of the statute, and we do not believe any such con~
dition of things was intended by the Legislature. The Ian..,
guage of the Code, in the fifth subdivision of Section 383, is
broad enough to cover every case where the action is founded
on the fact of an injury occasioned to a person by negligence,
whether the person is that of the plaintiff, or that of another
individual, for 'vhose injury the plaintiff is entitled to bring
the ~ction. The result of the injury, in either case, comprehended a loss to the estate, as well as bodily suffering and
discomfort; and shall we say that where the loss to the estate
arises to the plaintiff from the injury to the person of an...;
other, a different rule as to limitation of time governs~ In
this case the wife's right to sue the defendant was lost by·
the lapse of three years; but it is proposed to give to the
husband a right to maintain an action on the same ground
and on the same proofs, but for the loss of her services, fo1~
six years from the time it accrued. We cannot concur in any
such conclusion, and we think such an interpretation of the
Law to be unsound.''
It will thus be noted that not only did the New York Court
in the Cregin case itself decide that the revival Statute was
broad enough to cover the case, because the Statute provided
for revival of clain1s affecting rights and interes.ts as well as
affec.ting property, but that the Supreme Court of Appeals of
N e'v York in the Maxson case 'vhen specifically discussing
the Cregin case held that, ''No inference or conclusion is tu
be drawn from the decision of the Co~tr.t in that case; that
beca1.£.Cie the personal in_jrury c01nplained of caused a dintinution in the plaintiff's estate the action was conve1·ted into
one for an injury to property;" (Italics ours); and held
specifically that the claim, both in the Cregin case and in the
1\{axson case, were fo'l· conseq1ten.tial da?nages resulting from
the personal injury caused by negligence on account of whichthe claim arose. It is clear, therefore, that not only did this·
right of revival in the Cregin case exist, because of the language in the Ne-w York Statute, which extended the purview
of that Statute beyond the language and intent of the Virginia Statute applicable, but the same Court which decided
the Cregin case expressly decided in the Maxson case that
the Cregin case did not constitute a direct injury to property;
but a claim for damages consequential to and resulting from:
a personal injury caused by tort, which thus would be specifi,t
cally excluded from the language and intent of the Virginia·.
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Statute of revival constituting the period of limitation as
construed in every Virginia case relative thereto, though
this right of revival might fall within Section 5790 (Code of
1919) relating merely to procedure in an a-ction already instituted in time.
: There are a great number of New York cases following the
Cregin case with respect to the right of reVival of a case instituted in time, but none of them in any way have any bearing on the Statute of Limitations. The Cregin case itself
was for a second time before the Court of Appeals of New
York, reported in 83 N.Y. 59·5, 38 Am. ~ep. 474, in which the
decision relative to revival was the same. Reference might
also be made to the case of Foels v. Town of Tonawanda,
20 N.Y. S. 447, where the same conclusion was reached; likewise, in the case of Stephen v. W oodrujf, 45 N. ·Y. 712; also
Groth v. Washbttrn, 41 N.Y. 509; Gerlitzer v. Wolfberg, Ann.
Oases, 1914 D.p. 357 (N.Y. 1913). All of these cases decided
that the right of revival in such cases would not exist at common law but did exist under the language of the New York
Statute allowing revival in cases in which rights and interests
of persons were involved, and also giving the same right of
revival with respect to damage claims that. was given in contract claims. None of tllese cases in any way have attempted
to modify the ruling of the Supreme Court of New York in
the Maxson ~ase quoted above, the 1\tiaxson case having been
followed consistently in a great number of cases.
WHAT IS. THE EFFECT ON THE STATUTE. OF LIMITATIONS OF THE FACT THAT THE CLAIM IS
MADE BY A TIDRD PARTY FOR A PART OF THE
DAl\fAGES RESULTING FROM A BODILY INJURY
CAUSED BY TORT Y
Does the fact that a third party makes the claim for damages covering costs o£ curing the party injured by negligence
and for loss of services resulting from impairment of the
injured party by such tort, change the claim from indirect
and consequential damage flowing from the personal injury,
to a direct property damage claim under the provisions of
Section 5385 (1919 Code) ?
·
As already stated, the Virginia .Supreme Court in the Birmingham Jase has ruled definitely that a claim for specific
damages representing medical, hospital expenses, etc., caused
by a neglig·ent injury when made by the injured party is an
indirect and consequential damage for which the limitation
is one year. Is the damage, if the claim for the same damage
is made by a husband or father entitled to recover, the same Y
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There is no direct decision of this Honorable Court on this
point. From the standpoint of reason, there would appear
to be no ground on which to base any difference. Under· the
Laws of the State of Virginia, a person not under disability
who is injured by negligence of another is entitled to recover
against the tort feasor such amount of ·d~mages as will reasonably compensate him for all of the loss resulting from the
injury, including costs of being cured and healed of the injury, impairment of earning power, as well as for disability,
permanent or temporary, financial loss and a reasonable
amount for pain and suffering. In case of injury sustained
by an infant, the damages are split. The infant child is
entitled to recover, in a proceeding instituted by his next
friend, a portion of the damages resulting from the personal
injury caused by negligence, and the father or next friend
is entitled to sue for and recover a portion of such damages,
representing costs and expenses, including doctors' and hospital bills, and medical attention, nursing, etc., resulting from
the negligent injury and for loss of services during minority
or prior to emancipation. The actions are separate, but the
claim in any action by either party is the same, that is, for
a part of the damages resulting from bodily injury to the
person by tort. The sum total of the damages in both are
damages resulting from personal injury. There is no ques-.
tion with respect to the case where the injured party himself is entitled to receive all of the damages, and there is
no process of reasoning that would appear to change the
situation under Virginia ·Law and under Virginia decisions
where a part of the damages are payable to the injured party
and where lh~. remainder of the damages arising out of the
same cause of action and resulting from the same negligent
injury are merely payable to a third party. The damage
sustained by such third party is only consequential, incidental
and indirect damages to the estate of such third party re-sulting from the intermediate injury to the body of his infant child, the infant child alone being directly affected by the
tortious act complained of ; and there is no escape from the
reasoning that in such event any damages collectible are
consequential damages flowing frorn the injury negligently
inflicted on the person, and that the cla~m for such damage
is not within the purview of Section 5385 (1919 Code).
Attention is again called to the fact that the highest court
of the State of New ·York in the Cregin case, supra,· decided
both times this case was before it that the damages claimed
flowed from the same personal injury negligently inflicted;
that the claim of the third party was not a direct property
right but was for consequential damages, his estate having
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been only indirectly injured, and that under the very terms
of the Virginia Statute such a claim is barred at the expiration of on~ vear.
.
It will be df interest to analyze the decisions of other States
where the same question has· been reasoned out. Of course,
each State had its own Statute, all of which appear to differ
in s-ome r~spects from the Virginia Statutes, in that no one
of them appears to make the matter of survival the test of
limitation, but each case is decided. on the statutory language
of the· partiGular State, and for that reason, .the· decisions
are of limited application, whichever way the decision may be,
except as to the reasoning, which in many cases would appear to be helpful.
TENNESSEE. This same question has been before the
Supre:rp.e Court of the State of Tennessee in the case of Mrs.
Nannie E. Blackwell v. Memphis St. Ry. Co.~ 124 Tenn. 519,
137 S. W. 486. In that case Mrs. Blackwell brought suit
~gainst the street railway company predicated on the negligent operation of one of the cal'S of the company by which
plaintiff's infant daughter was injured, and as a result, the
Mother s-qstained damages from the expense of nursing and
caring for the daughter and expense of medicine· used by the
daughter, and loss of service. Suit was filed more than three
:years after the date of injury. The Court stated:
''The controverted question in the case is, Which Statute
of Limitations applies~''
· The company insisted-one year; the plaintiff-ten years;
(that the case was of :first impression in the State.)
''The plaintiff insists that her right to the services of her
daughter and the other elements of damage claimed in her
Declaration are property, and that the gravamen of her suit
is the recovery Qf property rights, and that her suit is, therefore, not within the one-year Statute. The defendant insists
that the plaintiff's suit arises out of the alleged injuries to
the person of plaintiff's daughter, and is, therefore, within
the terms of the one-year Statute.
''The plaintiff's right to maintain this suit, if brought in
time, is fixed by Section 2803 of the Code ·of 1858 * * * This
Section provides that the father, or, in case of his death or
desertion of the family, the mother, may maintain an action
for the expense and actual loss of services resulting from an
injury to a minor child in the parent's service or living in
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Code Section 2769 and Code .Section 2772 pro-

'' 'All civil action for injury to the person shall be commenced within one year after cause of action occurred * * *'
''The ten-year statute names a number of different kinds of
suits to which it applies, and then adds,
_ " 'All other kinds not expressly provided for.' "
The Court said further on page 521:
_ ''The word 'for' used above in connection with and preceding· the words 'injury. to the person' can have no other
meaning than on account of or because of injury to the person,
and in this well-known meaning, the word 'for' is the connecting link which binds the statute giving the parent a _right
to sue, to the one-year statute of limitations. To hold that
the ten-year statute does apply would be to give this legisla:
tion a construction whollv unreasonable. It would be to say
that the Legislature intended to cut off a person who su~.:.'
tairied the injury and suffered the physical pain and perhaps
permanent injuries thereof, one year from the time when
such person in the suit would become s~ti juris * * * but to
allo'v the parent of the person injured, the parent usually being· a person s~ti j~t/ris at the date of the injury, ten years
from that date in which to sue, and this in a case where each
right of action springs from the same negligent act of the
defendant * • *.
·
''Although the parent tnay not be able to show by exact
calculation the amount of damages resulting from the loss
of service of the child, yet the suit of the parent may be main~
tained, and that a recovery, if not excessive, will be allowed
to stand.
:
''In Forsyte v. Central Mfg. Co., supra, it is said that the
rig·ht of action in one case is different from that in the other,
and that, of course, is true, insofar as the elements constituting the measure of damages are concerned; but each cause
of action, undoubtedly springs from the same negligent action and .the same personal injury to the child, and we think
the Legislature must have intended that the one-year statute
should apply to each action. Of course, if the parent should
)le under disability of minority at the time of the injury, the
bar of the .Statute of Limitations of one year would not be
complete against the parent until one year after the removal
of the disability of minority of the parent. And, as we have -seen, the bar of the one-year Statute of Limitations would
not be complete against the minor until one year from the
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date of the removal of the disability of the minor."
case was dismissed at plaintiff's costs).

(The

INDIANA. In the case of Miller v. Town of New Castle,
180 Ind. 386, the husband sued the town for loss of services
and expenses resulting from injury to the wife by alleged
negligence of the town. Suit was started more than two
years after the accident, and plea of the Statute of Limitation was interposed. Indiana Code 295, Burns 190&--293 R.
S. 1881, provides that actions ''for injuries to persons * * *
shall commence within two vears after cause of action has
~ccrued and not afterwards.~ For injuries to property within six years. The .Court in its opinion in this case stated~
~.'Appellant's right to maintain this action was grounded on
the alleged negligent injury to the person of the wife and
~aE? barred by _tl1e same limitation applicable to the action
by her."
The Court in this case· quotes with approval the decision
of the New York Supreme Court of Appeals in the MaxsonDelaware, Lackawanna r:t Western R. R. Co., supra, giving
the same quotation from the Maxson case given hereinabove
and affirms the judgment of the lower court, sustaining a plea
of -1be two-year Statute.
- CALIFORNIA. In the case of Basler v. Sacramento Elec.
&c. R;lJ. Co., 134 Pac. 993, 163 Calif. 33 (1913), the husband
sued for loss of services, medical expenses, etc., incurred on
account of injury to his wife resulting from negligence of
the defendant. A plea of the Statute of Limitations was interposed and considered. The Court held that there was one
cause of action resulting from tort, though the. right to re~
cover different elements of damage on account of this negligence lay in different persons. The contention in this case
was made by the husband that his claim was ea; contractu,
similar to the claim in the case of Birmingham v. .C. & 0.
Ry. Co., supra; and that from this breach of contract there
had resulted property loss to the plaintiff. The Court held
that the nature of the proceeding and not the form was controlling; in this case a passenger on a street railway car had
been hurt. The Court held that this proceeding was in effect
a tort proceeding, although brought in the form of a contract,
t;tnd that the same limitation applied to the husband that ap~
plied to the injured party. The Court quoted with approval
the New York case of Maxson v. Delaware, Lackawanna db
Western .R. Co., 112 N. Y. 559, above quoted, and also the case
<;>f Sharkey v. Skelton, 83 Conn. 503, 77 Atl. 952, to the same
effect, and stated that there was no e'scape from the conclu-
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sions reached by the reasoning in these authorities, that the
lilnitation on the injured party and the limitation on any
other party entitled to make claim for any portion of the
damages resulting from the injury was the s~e in both
cases.
MASSACHUSETTS. The question has often been under
consideration in the :Massachusetts Courts. The case of
Mulvey v. Boston, 197 1\{ass. 179 was a case of tort
at common law against the City of Boston by the hus.;.
band of Hattie Mulvey for the loss of her services and society and the expenses of medical attention upon her, resulting from personal injury alleged to be due from negligence of the Boston W ate·r Department. Defendant pleaded
the Statute of Linrltations.
By Statute of 1902 C. 406, the Statute of Limitation which
had previously been six years was amended to two years,
providing, ''That actions of tort for injuries to the person
against Counties, Cities and Towns shall be commenced only
within two years next after the cause of action accrues.''
The Court in this case, stated:
''The injury to the plaintiff's wife on which this action is
founded, was an injury to her person.; that the first question
to be determined was whether the husband's action is for an
injury to the person within the meaning· of the statute. The
language of the statute is not restricted to actions for injuries to the person of the plaintiff, and we think it is broad
enough to include all actions of tort founded on injuries to
the person of anyone in such relation to the plaintiff that the
injury causes his damages. There is nothing in the context
to indicate that the words are used in a narrow sense, or that
the actions referred to are only those brought by the person
receiving the physical impact. The word 'for' is used in its
ordinary signification-' on .account of', 'because or by means
of', or 'growing out of'," (many authorities being quoted.)
''The term 'action for a personal injury' or 'for an injury
to the person' has been given a meaning broad enough to include the present case in the following decisions: Maxson
v. Delawa1·e, Lackawanna db Western Rr. Co., 112 N. Y. 584;
ll'l~tcherson v. Dendee, 113 Ga. 987; Bennett v. Bennett,
116 N. Y. 584; Williams v. Willia1ns, 20 Col. 51; Wightma'li
v. Devere, 33 Wis. 579 and New v. Sou. Ry. Co., 116 Ga. 147.
We have no hesitation in deciding that the present is an ac..
tion for a personal injury within the meaning of the Statute.''
1
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The Court went into a long discussion and analysis of the
.time the amendment went into effect and the exact time this
claim was barred, finally deciding that this claim was barred
one year and seven months after the effective date of the
amendment.
The case of J a·mes 8. Hay v. lifTing field ·s. Prince, Ex' or.,
197 Mass. 474, was a case of tort against the Executor of the
will of J as. F. Gwin. The decision was to the same effect.
The Court held that the damages on account of loss of serv~ces and consortium are consequential and not direct damages, and while personal in effect are purely consequential
in character. It will be noted that this decision is identical
with the conclusions reached by the Virginia Supreme Court
in the Binningham-0 . .& 0. Ry. Co., and other cases.
The case of Desjourdy v. lJfesrobian, 158 Atl. Rep., 719,
decided by the ·Supreme Court of Rhode Island, on ].,ebruary
5, l932, was an action of trespass on the case by husband for
loss of wife's services and expenses, in caring for her, occasioned by personal injuries inflicted by negligence. The
Statute of Limitations of Rhode Island provided that actions
for injuries to person shall be commenced within two years,
while actions for inju1·y to property had a longer period of
limitation. The question was certified to the Supreme Court
as·to what limitation prevailed with l'espect to this claim of
the husband. The Court said~
.
.
. ''The husband's right of action for the loss of services and
expenses in caring for his wife is concomitant with and de·
pendent upon an actionable injury to her.''

of

The Court held, quoting many cases, including the case
Mulvey v. Boston, B'l.tpra, that the same .Statute of Limitations applicable to the injuries sustained by the person was
applicable to the claim for the portion of damages resulting
from such injury sued for by her husband, although he was
a third party not directly injured. To the same effect are
decisions in many other Courts .
.Several States, however, under -the peculiar language of
their respective statutes of limitations hold that the shorter
period of limitation defined for ''bodily injury of the plaintiff'.' and in certain cases, ''personal injury of the plaintiff''
are to be strictly construed and are not to -be held to ·apply
to damage sustained by a third party; · although resulting
from an injury sustained by another~ .Some of these States,
however, specifically decide that the claim of the third party
husband, father or guardian, is not for direct property damage· but is for indi:ect or consequential damage to the estate

Sup~eme

Court of Appeals of Virginia.

29

arising out of or resulting from the personal injury negligently inflicted on the third party. The decisions in the
State of Ohio are interesting on this· point.
·
OHIO. In the State of Ohio the case of Cincinnati St .
.Ry Co.-Whitehe·ad, 39 Ohio A peals 51; 176 N. E. 583 was decided on the peculiar language of the Ohio Statute, which was
as follows:
'
''Section 11124-1. An action for bodily injury or injury
to personal property shall be brought within two years after
the cause thereof arose."
·
This case was brought by a husband whose wife, a bus pas~
senger, 'vas injured in a collision between a bus and a atreet
car, to recover for loss of service, the suit being filed more ·
than two years and less than four years after the injuries
were received. The defendant filed and relied on the two;..
year Statute of Limitation. The Court held that the Statute
began to run from the date of the injury, and in its opinio~
said that the question for decision was the interpretation of
the language of the Code, "Was this an action for bodily in...,
jury? That the Statute referred to a direct. action for bodilYinjuries and not an action for consequential injury to a third
party. The Court held specifically that the damage for which
a husband was entitled to recover on account of the neg·ligence causing injury to his wife was not a dir~t result from
bodily injury but was a consequential injury to a third party'
quoting as authority the case of Hay v. Pr·ince's Ex'or., 197~
Mass. 474; Kelly v. N. Y., New Haven and Har.tford Ry. Co.;.
168 Mass. 60, and other authorities.
ILLINOIS. The Illinois case is that of liJTaller v. City
of Chicago, 11 Ill. 209, which case was decided in 1882, and'
we can find no later Illinois case on the subject. The Statute ,
of Limitations pleaded provided that ''Actions for damages
for an injury to the person shall be commenced within two
years next after the cause of action accrued.'' The Court
held that the Statute related only to injuries that "must have
been suffered on account of an injury to the person or that
of his intestate; that the injury must have been one affecting the bodily organization of the plaintiff or his intestate.
The Court held that the medical expense suffered by the parent
was not included within the statutory definition of personar
injury, which must. be strictly construed, and that, therefore,not falling specifically within the Statute relied on, the limita~·,
•I
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tion was under a different section of the Code, the limitation
of which was five years.
NE'V JER.SEY. In New Jersey there was the case of
Grace Fryer v. Mt. Holly TJTate1· Co., 87 N. J. L. 57, 93 A.
679, in which an action was brought by the father to recover·
·for loss of services of his daughter and the expenses insurred
in restoring her to health, and the question before the Court
'vas the limitation described in Section. 3. of the· New Jersey
Statute of Limitation ( Comp. Stat.) 3162. In this case the
defendant furnished impure water whereby the infant daughter contracted disease. Suit was instituted on behalf of the
infant and also on behalf of her father for loss of services
~nd for money expended to restore her to health. The plea
of .Stat11te of Limitations was filed to father's claim, the suit
· not having been instituted within two years. The plea relied
on Section 3 of ''An Act for the Limitation of Actions.''
(Comp. Stat. p. 3162), which provides that all actions ''accruing for injuries to persons caused by the wrongful act,
neglect or default of any person or persons • * * shall be
commenced and instituted within two years after the cause
of said action shall have accrued and not afterwards.'' The
Court on motion by plaintiff rejected the plea of the Statute
of Limitations, saying:

"This Statute applies only to an action by the person injured or on his behalf for damages resulting to him from
the wrongful act of the defendant. Xhe right of the father
to recover is based upon a violation of his property rights,
and this Statute of Limitations should not be extended beyond th~t resulting from a strict construction thereof. The
action to which the Statute relates is one for 'injuries to persons' and not for the consequences which another may suffer
because of such injuries. It is our opinion that the Statute
, set up in the answer as a bar is not applicable to that part
of· the complaint to which it is interposed, and, therefore, it
should be stricken out.''
In this case the Court quotes no authorities, does not discuss the question further than to deny the applicability of
the particular section of Code pleaded; does not determine
'Y"hat Statute, if any, is applicable, but merely denies applicability of one particular section relied on by the plaintiff.
No final judgment was rendered in the case, and the case was
sent back for trial. There is no further report of the case
in the books so far as we have been able to find. The ruling
of the Court in this case is out of line with the decisions of
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many other states having· statutes somewhat similar to that
in N e\v Jersey, but as above stated, this decision was rendered .
on a motion without discussion, without consideration of authorities and a final decision was not even rendered in the
case.
NEBRASKA. In the same way in Nebraska, the Court
has decided that under the· particular language of the Nebraska Statute of Limitations, a claim for bodily injury to a
person is controlled by the Limitation ns reported in the
section specifically applicable thereto, and that a claim by ~
third party, even for consequential datnage growing out of
such injury, is controlled by another Statute. See Forbes
v. City of Omaha, 112 N. W. 326, in which the Court in describing a case of this character, stated:

"His cause of action is not directly the tort for trespass
upo·n his own person, but as the older lawyers would have
said, was 'in case for consequential damage to his estate.' ''
It is submitted that the claim of the plaintiff in this case
for the cost of healing and curing his infant child of her
accidental injuries negligently inflicted, and for considerable.
loss of services resulting from impairment of her earning·
po\ver caused by the same injuries negligently inflicted, does
not constitute direct danwges to his estate or property under
the language and intent of Section 5385 of the Code of Virginia of 1919, but that his claim is for indirect damages consequential upon the negligent act by which his infant was·
injured; that such indirect and consequential damage to his
property and estate does not fall under Section 5385 of the
Code of 1919 giving a ·five-year limitation, but constitutes a
part of the damage for a personal injury, the right to which
does not survive under Virginia La\v and the right to sue
on \Vhich is barred after the lapse of one year from the date
the· cause of action arose, which date in the instant case was
on September 7, 1932; and that this action having been instituted more than one· year after said date is barred by said
limitation; that the. Honorable Judge of the trial court erred
in sustaining the motion to strike out the said special plea
of the one-year Statute of Limitations and should not have
given the judgment complained of herein, and that the Honorable Trial Court erred in over-ruling the motion of the defendants to set aside the judgment on the ground that th_e.
same. was contrary to Law, being barred by the Statute of
Limitations.
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PRAY:E·R..
Your petitioners therefore pray that a Writ of Error and
supersedeas may be awarded them; that under the provisions
of the Laws of the State of Virginia, this Honorable Cou~t
may render final judgment upon the merits of this case in
favor of your Petitioners.
Pursuant to Rule II of this Honorable Court as amended
November .6, 1920, your petitioner adopt this petition as
their brief; aver that a copy of this petition was on the 26th
day of September, 1934, delivered to Hon. George E. Allen,
opposing counsel in this. case in the trial court; and beg that
a reasonable opportunity may be afforded them for stating
~rally the reasons for reviewing and reversing the judgment
complained of.
.
And they will ever pray, etc.
W. I. WATSON AND CAPITOL SMALL
LOAN, CORPORATION, Petitioners,
By R. E. CABELL .AND M. WALLACE
MO~CURE,

JR.,
Their Attorneys.

R. E. CABELL, M. WALLACE MONCURE, JR.,
Attorneys for Petitioners.

We, R. E. Cabell and M. Wallace ·Moncure, ·Jr., Attorneys
at Law, practicing in the Supreme Court of Appeals in Virginia, do certify that is our opinion the judgment complained
of in the foregoing petition should be review by this Court..
R. E. CABELL,
M. WALLACE MONCURE, JR.

Receipt of a copy of the foregoing petition is hereby
aclmowledged this 26th day of .September, 1934..

GEO. E . ALLEN,
Attorney for J. H. Daniel, Appellee.
Received September 26, 1934.
M.B.W.
November 13,1934. Writ of error and supersedeas awarded
by the Court. Bond $35.00.

' M. B·. W. ·

IN 'J.lHE

Supreme Court of Appeals of Virginia
AT

RICH~IOND.

Record No. 1588
W. I. WATSON AND CAPITOL SMALL LOAN CORPORATION, Petitioners,

versus

J. H. DANIEL, Defendant in Error.

REPLY TO PETITION FOR WRIT OF ERROR.

To the Honorable Chief Justice and Associate Justices of
the Supreme Court of Appeals of Virginia:
Now comes the defendant in the above captioned matter;
J. H. Daniel, and files l1is reply in pursuance of sub-section a,
Rule 2 of the Supreme Court of Appeals, to the petition· of
W. I. Watson and Capitol Small Loan Corporation for a
writ of error from, and supersedeas to, a judgment rendered
by the Law & Equity Court, Part II, of the City of Richmond, in favor of the defendant and against the petitioners
on the 23rd day 'of July, 1934, for the sum of twenty-eight
·
hundred dollars {$2,800.00).
W. I. Watson and Capitol Small Loan Corporation will
be hereinafter referred to as defendants, and J. H. Daniel
as plaintiff, as they occupied- those positions in the trial
court.
On the 6th day of September, 1932, plaintiff's daughter,
then between six and seven years of age, was struck by an
automobile of the defendants and sustained personal injuries.
After the lapse of a year plaintiff brought this action to re-

34

Supreme Court of Appeals of Virginia.

cover for the loss of services of the daug·hter and expenses
necessarily incurred and paid out by him for hospitalization,
medical treatment, etc., in consequence of the injuries. · Defendants ;filed a plea of the ·one-year statute of li.n;tita:tions
under the Code, Section 5818, 'vhich reads as follows:
''Sec. 5818. Of actions not before ~pecified.-Every personal action, for which no lilnitation is otherwise prescribed~
shall be brought within five years next after the right to
bring the sa1ne shall have accrued, if it be for a matter of
such nature that in case a party die it can be brought by or
against his representative; and, if it be for a matter not of
such nature, shall be brought within- one year next after the
ri~ht to bring· the same shall have accrued."
Plaintiff, following the practice evidenced by the case of
Trust Company v. Fletcher, 152 Va. 868, 148 S. E. 785, and
H awling v. Chapin, 115 Va. 792, made a motion to strike out
or reject the plea upon the ground that the cause of action
declared on is of a nature that in case the plaintiff should
die, it could be prosecuted by his personal representativeif not at common law, certainly under Section 5385 of the
Code, which (according to Tr~ust Co1npany v. Fletcher, supra)
enlarges the common law rule as to what actions survive. This
·
section is as follows :
''Sec. 5385. For goods carried away, waste, or damage
to estate of or by decedent-An action of trespass, or trespass on the case, may be maintained by or against a personal representative for the taking or carrying away any
goods, or for the waste or destruction of, or damage to,
any estate of or by his decedent."
;

It is, therefore, apparent at the outset that the sole question to be determined ·on this phase of the case is whether
the cause of action declared on would survive the death of
the plaintiff so that the case could be prosecuted by his per-=
sonal representative. As Judge West said in Trust Company
v. Fletcher, S'ltpra:
·
''The plaintiff contends that the five-year statute of limitations applies, while the defendant contends that the oneyear statute applies. Whether the one-year or the five-year
statute applies depends upon whether or not the cause of
action would survive. If it would survive, the limitation is
five years; if it would not survive, th~ limitation is one year.''
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Then, what tort actions survive In Winston v. Gordon,
115 Va. 899, 80 S. E. 756, Judge l(eith asked this question
in connection with a caus.e of action against directors of a bank
who were sued for losses· sustained in consequence of their
negligence in the management of its affairs, and answer.ed it
as follows:
''Those for wrongs to property, real or personal, or which
grow out of breach of contract, but not for wrongs done to
the person or reputation, or any purely personal wrong, apart
from property or contract.''
In order that Judge l{eith 's answer to this question may
be properly interpreted and appli€d to the facts in the instant case, we deem it necessary to quote all that he said
on this subject. We, therefore, quote from pages 914 (middle)
to 919 (top) of 115 Virginia:
''The question then arises, What statute of limitations applies?
''Section 2920 of the Code provides that 'every action ·to
recover money which is founded upon an award, or on any
contract other than a judgment or recognizance, shall be
brought within tlle following numoor of years next after the
right to bring· the same shall have :first accrued; that is to say,
if the case be upon • * • a bond of an €·Xecutor • *' • or any
other :fiduciary or public office·r, or upon any other contract
hy writing under seal, within ten years; if it be upon an
award, or be upon a contract by writing signed by the party
to be charged thereby, or by his agent, but uot under seal,
within :five years; if it be upon any oral contract, express or
implied, for articles charged in a store account, although
such articles be sold on a written order, within two years;
and if it be upon any other contract, within three years', with
certain exceptions which need not here be noted.
"It would seem, therefore, that the three years' statute
under section 2920 applies only to suits arising upon contracts,
':vhile the suit before us grows out of a breach of duty. If the
plaintiff had seen fit to sue at la'\v rather than in equity, the
suit would have· been an action of tort sounding in damages.
vVe are of opinion, the ref ore, that the court erred in holding
that the three years' statute applied.
''It is still more certain that the two years' statute has
no application to this case. There remains, then, but to consider whether the statute of one year or of five years is applicable.
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''In section 2927 it is provided that 'every personal action
for which no limitation is otherwise prescribed shall be
brought within five years next after the right to bring the
same shall have accrued, if it be for a matter of such nature
that in case a party die it ca.n be· brought by or against his
representative; and if it be for a matter not of such nature,
shall be brought within one years next after the right to
bring the same shall have acc.rued '.
''Prof. Graves, dealing with this subject, a.nd more' particularly with respect to the right of assignees of actions for
torts, says 'that actions ex delicto (torts) are frequently assignable in equity, there can be· no doubt; and at law the
assignee can sue in the name of the assignor, as was done on
the assignment of a bond. But all actions ex delicto are not
assignable, even in equity, "for it is sometimes considered
against public policy, even in our day, to allow such an action
to be made· over to an assignee for money. Then what tort
actions are assignable Y The answer is such only as survive
to or against the personal representative, if one of the original
parties dies. Then what tort actions survive? The answer
is: Those for wrong to property, real or personal, or which
grow out of breach of contract, but not for wrongs done to
the person or reputation, or any purely personal wrong,
apart from property or contract. An action for breach of
promise of marriage does not survive at common law, nor
under the :Virginia statute'. Graves on Pleading, page 16.
· ''In Burks on Pleading and Practice, section 220, referring
to section 2927 of the C'ode, it is said: 'Whether the limitation
to be applied in a particular case is a tort or contract limitation, where either may be brought, is determined by the
object of the action and not simply by its form. If the injury sought to be redressed is merely personal; whether
resulting from breach of contract or from tort, the action
dies with the person and the tort limitation applies.' Citing
Grubb v. Sult, 32 Gratt. 203, 34 Am. Rep. 765; Bi1·mingham v.
C. <t 0., 98 Va. 548, 37 S. E. 17.
''In Mwmpower v. City of Bristol, 94 Va. 737, 27 S. E. 581,
an action '\Vas brought for maliciously and without probable
cause suing- out an injunction against the plaintiff, whereby
the operation of his mill was suspended, and it was held
that it was barred after one year from the dissolution of the
injunction. The court considered the effect of section 2655
of the Code, which is as follows : 'An action of trespass, or
trespass on the case, may be maintained by a personal repre~entative for the taking or carrying away of any goods, or
for the waste or destruction of, or damage to, any -estate
of or by his decedent.' The court said: 'It is quite obvious
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that this injunction did not operate to take or carry away
the goods of the plaintiff, nor cause the waste or destruction
of, or inflict any damage upon the estate of the plaintiff.
It is true that the language of the statute is comprehensive
and embraces damage of any kind or degree to the estate,
real or personal, of the per.son aggrieved; but the damage
must be direct and not the consequential injury or loss to
the estate which flows from a wrongful act directly affecting
the person 'only.. No part of the defendant's property was
taken or carried away ; no part of it was wasted or destroyed.':
''As we have already said, there is no circumstance or
element of injury to the person in this case. The wrong, if
any, was to rights of property which, if the facts alleged in
the bill are true, was of a serious and grievous nature.
.
"In White & Tudor's Leading Cases in Equity, vol. 2, pt·
2, page 1624, note to Ryall v. Rowles, dealing with the sub-;
ject of equitable assignments, the authors say: 'To bring a;
cause of action within the scope of this doctrine, it must re:
suit from an injury to an existing right of property or from~
the breach of a contract which would have conferred such
a right if it had been fulfilled, and the right to compensation
in damages for injuries which are merely personal, as affect~
ing the sufferer in mind, body or reputation, cannot be assigned in equity or at law.'
"The statement of Mr. Graves must always be borne in,
mind, that actions are assignable which survive, and that
those which do not survive are not assignable.
"At page 1626 of White & Tudor's Leading Cases in· Equity,
supra, it is said: 'All ehoses in action embracing demands·
which are considered as matters of property or estate are now,
assignable either at law or in equity. Nothing is ·excluded
but mere personal torts, which die with the party. A claim,
therefore, for property fraudulently or tortiously taken or·.
received, or wrongfully withheld, and ·even for an injury to
either real or personal property, may be assigned. The prin:.·.
ciple is the same where property is lost or injured through
the negligence of an agent, bailee or eommon carrier, and
hence the transfer of such a cause of action will confer an·
equitable right on the assignee.'
"In New York the statute, whieh in a general way corresponds · 'vi th section 2655 of our Code, ·preserves from
abatement by death actions 'for wrongs done to. the property,·
rights or interests of another'. In Cregin v. Brooklyn Crosstown R. Co., 75 N. Y. 192, 31 Am. Rep. 459, the action was
brought by the husband against a carrier of passengers to.
recover for the loss· of services of his wife and for expenses'
paid in consequence of injuries to her person resulting from

38

W. I. Watson, etc., v. J. H. Daniel.

the defendant's negligence while she wa.s a passenger, and
it was held that the action did not abat~ upon the death
of the plaintiff, but might be revived in the ·name of his personal representatives. In the course of its opinion the court
said: The husband 'had a right to the services of his wife;
they were of pecuniary value to hin1, and any wrong by
whicl1 he was depriv-ed of these services or put to expense·
to remedy or palliate the consequences of the injury to his
wife was a wrong done to his rights and interests. Adopting· tl1e construction tha.t pecuniary rights and interests only
are protected by the statute, these were- plainly involved
• • • ',and it was h-eld that the action surviv-ed.
"In Lee's Admr.. v. Hill, 87 Va. 497, 12 S. E. 1052, 24 Am.
St. Rep. 666, this court said 'that where a cause of action is
founded in tort, unconnected with contract, and affects the.
person only, and not the estate, th-e action dies with the person; but where the action is founded on contract, although
nominally laid in tort, the action survives'. In a note to
that case in 24 Am. St. Rep. at page 672, it is said that 'actions
founded on contract, where there is some \vrong to the property, rights or interests of another, survive the d-eath of the
wrong-doer, but the action will not survive when such injuries
are personal in their nature'.
"In 1 Cyc., page 49, the la\v upon the subject is well summarized as follows: 'At common law, as a general rule, the
qualities of assignability and survival are tests each of the
other and are convertible terms. The question whether an
action survives depends upon the nature of the action arid
not upon the form of it. It has been held that the line of
demarcation at common la,v, separating those actions which
survive from those which do not, is that in the first the wrong
complained of affects primarily and principally property and
.property rights, and the injuries to the person are merely
incidental, while in the latter the injury complained of is to
the person, a.nd the property and rights of property affected
are merely incidental. At common law the rule was a general
one that actions ex contractu survived the death of a party.
to the action, but where tl1e damage resulting was to the person the rule was otherwise.' ''
The high lights in this opinion particularly applicable to
this case are :
1. Only such tort actions as surviv.e to or against the
personal representative if one of the original parties dies
are assignable. (In this connection we shall later show that
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such claims have actually been assigned and the assign·ee
sued upon them and recovered.)
2. Tort actions which survive are those for wrongs to property, real or personal, or 'vhich .gro'v out of breach ,of contract, not wrongs done to the person, or any purely personal
'vrong apart from property or contract.
· 3. While the language of s·ection 5385· is comprehensive and
embraces "damages of any kind or degree", to the estate,
real or personal, of the person aggrieved, the damage must
be direct and not the consequential injury or loss to the estate
which flows from a wrongful act directly affecting the person
·
only.
4. There was no circumstance or element of injury to the
person in that case. Judge l{eith e·xpressly said so.
5. ''The right to compensation in damages for injuries
which are merely personal, as affecting the sufferer in mind,
body or reputation,'' cannot be assigned and so does not survive.
.
6. All demands which are considered as matters of property or estate are assignable, and, therefore, survive. '' N othing is excluded but mere personal torts.''
7. The New York statute preserving from abatement by
death actions ''for wrongs done to property, rights, or interests of another", corresponds with section 5385 (formerly
section 2665) of our Code.
.
8. The holding of the New York court in Cregin v. Brooklyn Crosstown Ry. Co., 75 N. Y. 192, 31 Am. Rep. 459, that
an action brought by a husband to recover for loss of services
of his wife and for expenses paid in consequence of injuries
to her person, resulting from another's negligence, survives.
the death of the husband, because pecuniary rights and interests were plainly involved, is approved by Judge Keith.
9. Where a. cause of action is founded in tort, unconnected
'vith contract, and affects the person only, and not the estate,
the action dies with the person; but where the action is
founded on contract, although nominally laid in tort, the
action survives. Ev-en where the action is founded on contract and there is some wrong to property, rig·hts, interests
or estate of the plaintiff, if the injuries are purely pers.onal
in their nature, the action will not survive.
10. The line of demarcation at common law separating
those actions which survive from those which do not, is that
in the first the wrong complained of affect primarily and
principally property and property rights and the injuries
to the person are merely incidental, while in the latter, the
injury complained of is to the person, and the property and
property rights affected are merely incidental.
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These prmciples laid down by Judge Keith, briefly stated
in paragraphs, 1 to 10 above, have never been as fully stated
in any other case, prior or subsequent to JiV ins ton v. Go.rdon.
They have been repeatedly approved in subsequent eases.
It is the plaintiff's contention that these principles when
properly interpreted and applied to the facts of the instant
case, would -resolve the issue of the one-year statute of limitations in favor of the plaintiff. This contention is grounded
upon the following facts:
. 1. The claim or demand here sued on grows out of damage
to the plaintiff's. personal estate, unconnected with any personal injury to the plaintiff. It is not a purely personal
·wrong, affecting the plaintiff's person, apart from his property rights.
2. The damage claimed to the plaintiff's estate is not a
consequential injury or loss to the estate 'vhich flows from a
'Wrongful act directly affecting the person of the plaintiff.
While the damage may be consequential and indirect -as regards the child if it could· sue for and recover such damages,
they are not necessarily consequential or indirect as affecting
this plaintiff in the light of the fact that the plaintiff himself
sustained no pe:J;"sona.l injury. In other words, the plaintiff
sustained no bodily injury from which the damages could
flow. He is only affected 'vhen he is called upon to pay or
necessarily incurs the loss. His damages therefore flow
dir.ectly and immediately from the 'vrongful act of the defendants, because there is no intermediate act or cause, towit: a bodily injury to himself, from 'vhich they can flow.
3. Damages claimed by the plaintiff are not for injuries
which are merely personal, ''as affecting the suffered. in mind,
_
body or reputation", as stated by Judge l{eith.
,4. The demand here sued on is a matter of property or
estate and not a mere personal tort, unconnected with property or estate.
5. Judge Keith laid the foundation for the contention that
the one-year statute is not applicable to a case of this character when he approved the holding of the Ne'v York Court
that a cause of action like this survives under the New York
statute which preserves from abatement by death actions ,
''for 'vrongs done to property, rights or interests of anoth-er'',
because such a cause of action plainly involves pecuniary
rights and interests. The principle laid down by him cer-·
tainly does not exclude cases of this character when he not
only cites the New York case with approval, but likens the
New York statute preserving from abatement by death actions
''for wrongs done to property, rights or interests of another'',
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to our statute which preserves from· abatement by death
actions ''for the waste or destruction of, or damage to, any
estate". This· conclusion is fortified by the fact that after
citing the N.ew York case with approval he proceeds to draw
the line of demarcation a.t common law, separating those
actions which survive from tliose which do not, by stating that
those which survive are wrongs which affect primarily and
principally property and property rights where the injuries
to the person are merely incidental, ·while those which do not
survive consist of injuries to the person where the property
and property rights affected are merely incidental. Judge
Keith could not have intended the foregoing principles ~o
apply to cases like the one at bar involving damage to the
plaintiff's estate or property rights or pecuniary interests
where the plaintiff suffered no personal injury, else he would
not have cited the New York case with approval.
Since learned counsel for the defendants insist so earnestly
that the New York cases relied upon hy us are not in point,
and since we insist that they are direotly in point and controlling in this case, in vie'v of Judge ICeith's citation of
Cregin v. Brooklyn Crosstown Ry. Co., supra, with approval,
we deem it necessary to briefly analyze the two lines of cases
referred to by counsel, respectively. At the outset we repeat
the succinct statement of Judge Wesf in Trust Company v.
Fletcher, supra:
''Whether the one-year or the five-year statute applies
depends upon whether or not the cause of action would survive. If it would survive the limitation is five years, if it
would not survive the limitation is one year.''
In New York State there is no statute prescribing one
period of limitation for actions which survive and another
for actions which do not. There is a statute, ho,vever, which
provides for the S'ltrvival of actions "for wrongs done to
property, rights or interests of another''. This statute has
nothing to do with the diff eren.t per~iods of litnitation prescribed by the several statutes of New York. It provides
simply and solely for the s·urvival of causes of action, "for
wrongs done to property, ·rights, or interests of another".
Other statutes in New York prescribe the different periods
of limitation for the several different classes of ·actions. For
instance, Section 382 of the Code of Civil Procedure prescribes a limit of six years for "an action to recover damages for • • • a personal injury, except in a case 'vhere a
different period is expressly prescribed in this chapter''.
Subdivision 5 of the following section prescribes a limitation
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of three years for "an action to rec.over for a personal in~
jury resulting from negligence". Subdivision 9 of sec.tion
3343 in the chapter of definitions in the New Y o:r-k Code, defines a "personal injury", as "an actionable injury to the
person, either of the plaintiff or of another". Subdivision
10 of section 3343 reads : ''An injury to property is an
actionable act whereby the estate of another is lessened, other
than by a personal injury or the breach of a contract". In
construing these statutes, the courts of New York have repeatedly held 'that an action of the character of the one at
bar is an action to recover for a personal injury resulting
from negligence in view of the definition of ''personal injury" as "an actionable injury to the person, either of the
plaintiff or of another", and that the three years' limitation
applies. This class of cases is well illustrated by the leading
case of Maxson v. Delaware, L. rfl: R. R. Go., 20 N. E. 544, so
strongly relied upon by counsel for the defendants. This line
of cases does not involve in any way, shape o1· fonn, the question of survival of the cause of action involved. They involve solely a construction of the different statutes of New
York prescribing specific periods of limitation for the various
classes of actions. We repeat: they do not involve in any
way, shape or form the question of survival and do not even
criticize or~ discredit the holding in the Cregin case and other
like cases to the effect tha.t a cause of action like the one at
bar survives. Indeed, it is clearly pointed out. in the opinion
in the ~fax son case that the Cregin case ''is authority for
the proposition that, in so far as the cause of action based
on the personal injury is separable in its elements of· damage,
as to that damage which is tangible, in the sense that it ·is
appreciable by those interested in the administration of the
estate, pro tanto the cause of action, though growing out of
a personal injury, may be continued under the .statute, by
the administrator", that is, it survives and may be revived
by the administrator.
Let us now turn to the Cregin case and the line of cases
involving-not the question of which of several periods of
limitation prescribed by the New York Code apply to the
case-but the question of whether the caus-e of action survives under a. statute which provides that all actions "for
wrongs done to the property, rights or interests of another'',
survive. This is the vital question because our statutes make
survival the test, and our court has held time and time again
that the actions which survive under our statutes are those
which affect principally and primarily property and property
rights.· Therefore, the New York cases holding that causes
of action like the one at bar constitute "wrongs done to
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property, rights or interests of another", are directly in
point and should be conclusive in view of the fact that Judge
Keith cited one of the leading New York cases in connection
with the principles which he laid down on the subject in
Winston v. Gordon, supra.

Cregin v. Brooklyn Crosstow1~ Railroad Co., 31 Am. Rep.
459 (75 N. Y. 192, 1878).
"Ra.pallo, J. We think the appellant is correct in the
position that this ·is au action grounded in tort. The complaint alleges that the defendant received plaintiff's wife
in one of its -cars as a passenger; that she paid her fare, and
while she was such passenger she was thrown down and injured by the negligence of the defendant. No contract with
the plaintiff is alleged, and the gravamen of the complaint
is the wrongful injury to the person of his wife.
''The cause of action is therefore one \vhich at common
la'v would have abated by the death of the plaintiff, and the
only point to be considered is whether under the provisions
of 2 Revised Statutes 447, sections 1 and 2, it survives.
''Section 1 preserves from abatement by dea.th, actions
'for wrong done to the property, rights, or interests of another'. This language is very broad and embraces a. large
class of actions. It is not confined to direct injq_ries to
property, but includes all injuries to the rights or i1;1terests
of a deceased party, except such as are enumerated and
exempted in the following section: No. 2. These are, actions
for slander, libel, assault and battery, false imprisonment,
and actions on the case for injuries to the person of the
plaintiff. These exceptions necessarily prevent the surviving
of any action for slander, libel, assault and battery or false
imprisonment, or for any injury to the person of any deceased plaintiff, howev:er seriously such injury may hav~
affected his property or estate. But they do not cover an
action for a wrong done to his rights or interests, even though
this \Vrong may have been effected by means of an injury
to the person, provided the injury was not to the person
of the plaintiff, but of some other party.
"The rights and interests, for tortious injuries to which this
statute preserves the right of action, have frequently been
considered~ and it is generally conceded that they must be
pecuniary rights or interests, by injuries to which the estate
of the deceased is dismissed. • • •
''The wrong done in the present case is alleged in the complaint to have been a. wrongful injury to the person of the
plaintiff's wife, whereby she was rendered permanently un-
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able to attend to her household and other duties, and the
plaintiff was obliged to expend sums of money in procuring
medicines and necessaries and employing physicians to treat
her for. her injuries, and that he had been and would be permanently deprived of her services and comforts.
''This, we think, was a wrong done to the rights and inter€sts of the husband. He had a right to the services of
his wife, they were of pecuniary value to him, and any wrong,
by which he was deprived of those services, or put to expense
to remedy or palliate the consequences of the injury to his
wife, was a wrong done to his rights and· interests. Adopting the construction that pecuniary rights and interests only
are protected by the statute, these were plainly involved, and
if the pleader had left out the word 'comforts', the complaint
would have disclosed an injury to pecuniary interests exclusively. We do not think that because in addition to the
injury to these interests, the personal comfort of th~ plaintiff was interfered with, that circumstance should deprive
his representatives of their remedy for the pecuniary injuries
which he sustained, and which diminished his estate, nor do
we think that it can be laid down as a rule of universal
application to all classes of society, that in such a case the
injury to the personal feelings and comfort of the husband
is the gravamen of the wrong; and the pecuniary injury a
mere incident, of which the law will not take notice independ€ntly of the former.
"Where an injury is done to the person of the plaintiff,
the pecuniary damage sustained thereby cannot be so separated as to constitute an independent cause of action, for the
cause of action is single, and consists of the injury to the
person; the damages are the consequence merely of that injury, and 'vhere by the terms of the statute such a cause
of action abates, the character of the damages cannot save·
it. But where the cause of action is not one of those enumerated in the statute, the character of the damages may
control the question whether there is an injury to the property, rights, or interests of the plaintiff. • :~t •
''The injuries were to the person of the plaintiff, and the
case was within the very letter of the exception contained
in section 2 of the statute. Even though it was a tort affecting
the rights and interests of the plaintiff, if it was an injury
to her person, it could not survive. The present· action was
for a tort which affected injuriously the rights alid pecuniary
interests of the plaintiff. It was, therefore, for a wrong done
to. those rights and interests, and is covered by section 1 of
the statute. The cause of action was not an injury to his
person nor any. of the others enumerated in section 2, and is
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not within the exception. It must, therefore, be held to survive with like effect as if the action were on contract.''
The Creg·in case was before the Court of Appeals of
New York again in 83 N.Y. 595, 38 Am. Rep. 474, from which
've quote as follows:
''Finch, J. This action was originally brought· by a husband for a wrongful injury to the person of his wife, whereby
he suffered damages in the ·loss of her services and society,
and in the expenses of such care and medical attendance
as became necessary. Pending the action, but before trial,
the husband died and the action was revived, his adminis..:
trator being substituted as plaintiff. The question whether
the cause of action survived came before us on appeal. 75
N. Y. 192. Its ans,ver involved a construction of the statute
relating to suits by and against executors and administrators."
3 R. S. (6th Ed.) 732, sections 1 and 2. We held that it
preserved the right of action for tortious injuries affecting,
pecuniary rights or interests, and by which the estate of
the deceased wa.s diminished, excepting, of course, the wrongs
referred to in section 2, and particularly named. vVe determined also that the injury to the 'vife, for which the intestate
sued in his life-tim·e, was such a wrong done to the rights:
and interests of the husband as would survive to his personal.
representatives, because it involved a. pecuniary loss which
diminished his estate; and that such result follow·ed, not-·
withstanding· the fact that the complaint also alleged as an·
element of damages, in addition to the loss of services, that
of the 'comfort' of his wife.
''Upon the trial the court, in submitting the case to the jury,·
mingled these h'lO classes of damage-those which involved
pecuniary loss and din1inished the estate, and those which
only affected the personal comfort of the husband. After describing the cause of action which the wife had, the learned
judge added, that 'the other cause of action is the one before you which belongs to the husband, and which, in a prospective point of view, took i~1 the fact that he was not only
entitled to l1er services, and the comfort of her society, but
·was deprived of and suffered damages from it'. Again, the
measure of the damages 'vas described as affected by the
death of the husband, and the court said: 'The question which
is before you stopped at his death, what he 'vas deprived of
in his life-time, the loss of her services and society, and you
are limited to that and his expenses', etc. And finally, after:
excluding from the consideration of the jury certain elements
of special damage connected with her keeping a store, thr
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learned judge added: 'so that you will confine yourselves to
what the husband suffered in respect to nursing, attendance,
doctor's bill, the deprivation of ordinary affairs, of regular
attendance, services, comfort of his wife's society, what the
damage was.' At the close of the charge the defendant's
counsel excepted to so 1nuch of the charge as submitted to the
jury the question of damages for the loss of society, and so
much of it .related to 'comfort' independent of services. .
· ''The attention of the court 'vas thu~ called to the precise
question, whether in addition to the right of action for
pecuniary damages which diminished the estate, there also
survived to the administrator a right to recover damages for
the loss to the intestate of the society of his wife, and the
comfort of such society. • • 0
''We think the elements of damage are easily separable.
The intestate, in his life-time, may justly be said to have
had one· cause of action against the defendant, viz., for damages resulting to him from personal injuries wrongfully done
to his wife; but while the cause of an action was in one
sense single, his right to damages, therefore, was compound,
and consisted of several .and diverse elements. The loss
of his wife's services, the expenses necessarily incurred by
reason of the injury, were a. pecuniary loss, and diminished
his estate, and so survived to his administrator; but the loss
of his wife's society and the comfort of that society, and the.
right of action for that, died with him. It cannot be said
to have survived to his personal representatives because something else did. That would be to argue that because a cause
of action survives in part, and as to some elem·ents of damage suffered, its revival draws with it damages which died
with the party~ We said in this case upon the question of
·the right of revival, that where .the cause of action is not one
of those enumerated in the statute, the character of the damages may control the question whether there· is an injury to
the property, rights or interests of the plaintiff; that is to·
say that where an action is brought for the recovery of dam-·
ages in the case referred to, wholly and entirely of such a
character that they can survive to the personal representatives, the latter may recover them;' where they are wholly ot
such a character that they cannot survive, and die with the.
party, there can be no revival, and the personal representatives cannot recover; but where a right of action for damages
which can survive involves, mingled with it, but separable
from it, damages of such a character as die with the party,
the revival of the action does not draw the latter with it
and permit their recovery.
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''This rule was violated in the submission of the case to
the jury, and for tha.t error the judgment should be reversed.''

Foels v.: Town of Tonawanda, 20 N. Y. S:. 447, decided in
1892, was a case brought by the husband for the loss of services
and the society of his wife and for the expenses of medical
attendance and treatment paid by him; the loss and expense
resulting from bodily injuries sustained by the wife through
the negligence of the defendant. The court said:
''The sole question in the case was whether the cause of
action survived. • • •
"The case is in all its material features the same as that
of Cregin v. Railroad Co., 75 N. Y. 192, and the law of that
case is the law of this. Its authority has never been questioned, and its doctrine, to the extent necessary to uphold the
order here appealed from, was reaffirmed on a subsequent
appeal in the same case. Cregin v. Railroad Co., 82 N. Y.
595. The first appeal in the case cited was from an order to
the same effect as the order here, and it was affirmed. The
court held-Rapallo, J., writing the opinion__;_that, while the
action was one grounded in tort, it was, nev€rtheless, within
the provision of the Revised Statutes (2 Rev. St., p. 447, ·
sec. 1), being an action 'for wrongs done to the property,
rights and interests' of the plaintiff, and that it was not
within the exception of the same statute (Id., Sec. 2), it not
being 'for injuries to the person of the plaintiff'; and, therefore, the cause of action survived, and was assignable. The
damages claimed in that case, as in this, was twofold, viz:
(1) F,or loss of the services and society of the wife, and (2)
for the expenses of her medical attendance and treatment,
paid by the plaintiff. On the first appeal-the only question
being whether a caus·e of action survived to the personal
representative-the order was affirmed without discriminating
between the two branches of the claim for damages. On
the trial the case was submitted to the jury, and a recovery
was had on both branches of the claim. On the second appeal, which was from the judgment entered on the verdict,
the court held that the cause of action of the husband for
the loss of the services and society of his wife was purely
personal, and did not survive his death; but the doctrine of
the survival of the cause of action for money paid out by
· him for the medical care and treatment of l1is wife was reaffirmed. The case as made and determined on both appealsis, therefore, complete authority for the order here appealed_from.''
·
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In Stephen v. Woodruff, 45 N.Y. 712, the opinion is as follows:
''The plaintiff, by his complaint, charges that by reason
of the leaky and impaired condition of the roof of· the house
in which the plaintiff, with his infant daughter, Katherine,
reside4, wrongfully permitted by the defendants' testator, the
rain caine through onto the child while she was asleep in her
bed, causing her illness, and resulting in permanent injury.
to her eyes, partially depriving her of the use of them; and
that, as the consequence of such illness and injury, the plaintiff has been deprived of the work, labor and services of such
infant, and of the sums which she n1ight otherwise have earned,
and will be so deprived of them during her minority. The_
ground of the defendants' demurrer is that the complainant
does not state facts suffi-eicnt to constitute a cause of action.
As the facts are alleged in the complaint, the consequences
may be deemed to have been the proximate result of the negligence of the defendants' testator. Scott v. Brown, 24 Hun.
620. It is, however, urged and argued at length by the learned
counsel for the defendants that the alleged caus-e of action did.
not survive the death of the defendants' testator. vV e are
unable in this· respect to distinguish this case, in principle,
from that of Cregin v. Railroad Co., 75 N. Y. 192.
"Upon the authority of that case, the judgment must be
affirmed. All concur.
·
''Defendants may have leave to appeal to the court of appeals, if they so elect. ' '
·
In Groth v. Washbu,rn, 41 N. Y. 509, the action was to recover damages sustained by the plaintiff in consequence of
injuries inflicted upon his wife through the carelessness of
the defendant's servant, such damages arising from loss of
the services of his wife, moneys expended for necessary medical aid and attendance upon her during her illness and for
expenditures in the employment of one or n1ore persons to
do the service which she did for him. The court said:
- ''The plaintiff seeks to recover for the result of an injury upon his rights, interests and property. For the personal injury the action will not survive, but the· plaintiff's
action is one which would survive. The follo,ving cases illustrate the distinction which is here drawn, and establish
the right of the plaintiff to recover in this action if he shall
establish the facts alleged in his complaint: Ore.gin v. Brooklyn Crosstown Railroad Cornpany (19 Hun. 343) ; TtVoodward
v. lVashburn (3 Denio, 369); Fried v. New York Central Railroad'Co-mpany (25 Ho,v., 285); Haight v. Hayt (19 N.Y., 464);
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.Cregin v. B-rookly·n ·Crosstown Railroad Company (supra;
in Court of Appeals, 75 N. Y., 192) ; Scott v. Brown (24 Hun:
620 in this department).''

The holding in the Cregin case is again approved in Gorlitzer v. Wolffberg 1 Ann. Oases, 0.914 D, p. 357 (N. Y. 1913).
In that case action was brought in 1908 to recover for the
loss of services of the plaintiff's wife, and expenses resulting from her personal injuries alleged to. have been caused
in April, 1907, by the neg·ligence· of the original defendant.
After the institution of the action, but before the trial (1910),
the original defendant died, and an order was made substituting his administratix as the defendant in the action. The
fundamental question in the case was 'vhether the ·plaintiff's
cause of action survived against the estate of the persons
whose negligence caused the injuries to the plaintiff's wife
and resulting losses to the plaintiff. The court said the ae.tion was clearly grounded in tort, and, therefore, abated with
the death of the wrongdoer, unle~s such abatement had been
avoided by statutory enactment. The court went on to say
that a change had taken place in the statutes since the Cregi.n
<"-Use. That when the Cregin case was decided the statute
provided· for the survival of cases for wrongs done to the ..
property, rights or interests of another, for which a-ction
might be maintained, etc.; that the statute had been amended
to provide that is should not extend to au action for personal
injuries and that a personal injury had been defined to include libel, slander * * * or other actionable injury to the
person either of the plaintiff, or of another. The court held
that ·while the former statute was in force upon the date the
cause of action arose, the statute had been amended as indicated at the time of the· death of the ·defendant, and that the
statute in force at the tin1e when the question of survival or
abatement arose was the one that controlled. Said the court:
''Said section (sub d. 9), as already qu'Oted, provides that 'A
"personal injury 11 includes * * * actionable injury to the
person either of the plaintiff or of another.' This action is
to recoYer damages resulting from 'actionable injury to the
person * -1# * of another', namely, the plaintiff's wife, and
therefore, comes expressly within the exception to the provisions of the section in question providing for the survival
of causes of action.
.
."The cases of C-rcgin v. B·rooklyn C-rosstown R. Co., 75 N.Y.
192, 83 N.Y. 595, cited by respondent as a conclusive authority
for the construction of the 1statute in his favor, is on propelj
analysis a conclusive. authority against him.
. :.
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''That action was brought by the original plaintiff as plaintiff to recover, among other things, for loss of services of his
wife resulting fron1 the negligence of the defendant, and on
the death of the original plaintiff the question arose, as in
this case, of the abat<:ment or survival of the cause of action. On the first appeal, Judge R.apallo, writing in behalf
of the court, pointed out that the action abated at common
law and, therefore, the question was whether it was saved by
=the statute then in force and already quoted in this opinion.
In substance he wrote that it 'vas an action to recover for
injury to the property rig·hts of the original plaintiff, and
that, therefore, the cause of action survived under section
.one of the Revised Statutes already quoted, unless it came
.within the exception to such survival specified in section two,
and he then pointed out that· it did not come within such exception entunerated in section two because the action was not
brought to recover damages resulting from injuries to the
'person of the plaintiff. His reasoning thus based on the
language of 'the statute was plain and conclusive, and ne·cessarily leads to the conclusion that if the exception to survival
of causes of action had included those for damages resulting
from injuries to the person of the plaintiff or another, an
opposite decision 'vould have been reached. We now have
that case. 'rhe statute has been changed and excepts from
causes of action which isurvive those which are based on actionable injuries to the person, not only of the plaintiff, but
of another. ''

I, .

.

In this connection see the last paragraph of the opinion
in Fowlie v. T·rust Com.pany, s~tpra, commenting on the change
in the New York Statute and the effect thereof.
Scott v. Brou;n, r(N. Y.) 31 Hun. 620, 'vas decided prior to
the amendatory act upon which the case of Gorlitzer v. Wolffberg, su.pra, was decided. The syllabus is as follows:
"This action 'vas 'brought against a plumber, for so negligently and improperly making· certain repairs in the plaintiff's house as to allow the g·as to escape from the sewer into
the house, ·and to seriously injure the health of the plaintiff
·and that of his family. The complaint further alleged that,
in addition to the said injuries, the plaintiff's five children
were sickened and poisoned by ,the said gases; that three of
them died, after a protracted illness, and that the plaintiff
was put to a great trouble and expense to provide necessary
care, nursing· and medical treatment, both for himself and
his said children. The defendant having died after issue
joined, the plaintiff moved to have the action revived against
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his executrix, and for leave to serve a supplemental complaint.
.
''Held, that in so far as the action was brought to recover
damag·es for the injuries occasioned to the plaintiff's person, it abated by the death of the defendant, but that in so
far as it was brought to recover for the damages and expenses
occasioned by the sickness of his children, it survived, and
should be revived against the defendant's executrix.'"
And in the opinion it is said:
''Regarding the action as altogether one of tort for negligent performance of duty, the question whether or not it
survives upon the death of the defendant is controlled by
statute.
"The statute is in these words:
''Section 1. 'For wrongs done to the property, rights or
interests of another for which an action may be maintained
against the wrongdoer, such action may be brought by th~
person injured, or after his death by his executors or administrators against sucli wrongdoer, and after his death
against hi.s executors or administrators, in the same manner
and with the like effect in all respects as actions founded
upon contract.
· '' 'S. 2. But the preceding section shall not extend to actions
for slander, for libel, or :to actions of assault and battery or
false imprisonment, nor to actions on the case for injuries to
the person of the t~stator or intestate of any executor or
adn1inistrator.' (2 R.. S., Sees. 1 and 2.)
''But the complaint also sets forth what would have been
an action on the case for injuries, not to the person of the
plaintiff, but to his five children, who, it is alleged, were
sickened and poisoned by the foul g·ases and exhalations,
'vhereby the plaintiff was put to great trouble and expense
to provide necessary care, nursing and medical treatment
for such children; and he seeks to recover damages by reason
of such care, trouble and expense.
''This is a cause of action not all with the exceptions of the
statute, but cle·arly within its general provisions, for it alleges a wrong done by the defendant to the plaintiff's property, rights and interest, and not to his own person. It seems
to us to be clearly covered by the case of Cregan v. The
B1·ooklyn ·cross Town Railroad Co1npany (75 N. Y., 192)~
which was an action by a husband against a carrier of passengers, to recover for the loss of services of his wife and for
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expenses paid in consequence of inquiries to her person, re~
suiting from defendant's neg·ligence while she 'vas a passenger. In that case the Court of Appeals held that the action was grounded in tort. But they also held that it did
not abate upon the death of the plaintiff, but rnight be revived in the name of his personal representative, because it
was within the provisions of the· Revised Statutes above
·cited pres~rved from abatement and was not included in the
execeptions to that statute. That case cannot easily be distinguished from this • • •.
''The relation of parent and child imposed, upon the plaintiff the obligation to take care of the children in their sickness caused by the defendant ~s 'wrong,' and to incur the ex- ·
penses attendant upon such sickness and their death. These
were pecuniary injuries formerly recoverable in an action
on the case, and not arising from any injury to the person
of the plaintiff. We do not see any difficulty in the case arising from the fact that in connection with suc;h injuries there
were also original causes of action for injuries to his own
person united in the complaint. If the court below had al:lowed the motion to file the supplemental complaint, those
·causes of action would doubtless have been eliminated from
the complaint, or if they were· not, the executrix would have
had her remedy either before or at the trial, as she might
have been advised.''

In Forbes v. City of Omaha, 112 N. W. 326, the court
said:
''The petition alleged two causes of action-one for the
injury to the plaintiff's health and person, and the other as
an assignee of a demand for the pecuniary loss and damag~s
suffered by her husband by reason of being deprived of her
services, and of moneys expended for medical attendance
and· treatment, etc. Counsel for defendant contends that
this last cause of action, as alleged, is not assignable, and
that the court erred iri submitting it to the jury over his objection. Section 454 of the Code of Civil Procedure enacts
that 'in addition to the causes of action which survive,' and
we understand counsel to concede, what seems to be settled
Iaw,.that causes of action which survive are assignable. Now
it is quite clear that the husband's cause of action was for in=jury to his personal estate arising out of his obligations to sup.port and care for his wife in sickness and· in health, and was
so far disconnected from that of his wife that it would not
have been affected by he·r death before suit beg·an, and that
it ,would have survived to his personal representative in event

Supreme Court of Appeals of Virginia.

53

of his own death. His -cause of action is not directly in tort
for trespass upon his own person, but, as the older lawyers
'vould have said, 'in case' for consequential damages to his
estate, ~nd, as the bona fides of the transfer is not questioned,
·we think the objection is not well taken. This view is, we
think, supported by the better and more recent authorities.
Baxter v. City 72 N. W. 790, 103 Iowa, 599; Cregin v. Railway Co., 75 N.Y. 192, 31 Am. Rep. 459; Cregin v. Railway
Co., 83 N. Y. 595, 38 Am. Rep. 474; Henderson v. Henshall,
54 Fed. 321, 4 C. C. A. 359; Pomeroy on Remedies and
Remedial Rights S. 147."

I.

In Wysocki v. Wisconsin etc. ·Co., 125 Wis. 638, the plain. tiff's son, a minor, was severely injured while in defendant's
employ and commenced an action through his guardian to
recover damages for such injuries and prosecuted the a-ction
to final judgment in favor of the son. Subsequently, action
was brought by the father of the minor to recover damages
for loss of services and for expenses of medical attendance
and nursing resulting from the injury sustained by the minor:
It is provided by statute in Wisconsin that no action to re..:
cover damages for the injury to a person shall be maintained
unless, within one year after the happening of the event causing such damages, notice in writing, 'signed by the party dam-:
aged, his agent or attorney, shall be served upon the person··
or corporation by whom it is claimed such damage 'vas caused
etc., in like manner required for the service of summons in
courts of record~ The only question in the case was whether
the action was an injury to the person requiring the notice
to be given as provided by statute. In discussing this ques-.
tion, the court deals with the nature of the action as follows:
''Therefore, the question a rises whether this action is one
fo an injury to the person within the n1eaning of the statute.
An injury to the person means a bodily injury. Catzow v.
Buening, 106 Wis. 1, 81 N. W. 1003.· The cause of action at
bar is not one to recover damages for a bodily injury. True;
it is contended that the da1nag·~s claimed resulted in conse-·
quence of the bodily injury sustained by plaintiff's son, but·
the cause of action itself is not 'for an injury to the person,'
but for loss of services and incidental expenses occasioned be~
cause of the personal injury sustained by the son. The plaintiff's cause of action, when viewed in the light of this statute,
cannot be brought within the class denominated damages
'for an injury to the person,' because the damages claimed
are not damages for an injury to the person. The damages
which plaintiff may recover, in the action at bar, if he recover
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at all, are not damag·es for the personal injuries sustained
by his son in consequence of the negligence of 'the defendant.
These damages he does·not claim, is not entitled to, and could
not recover. They belong to a sepa·rate and distinct cause
of action,, and belong to the m;inor son hi'lnself. The cause
of action to recover then1 is a different cause of ·action from
the one at bar, and falls 'vithin the classification of causes
of action, for injury to the person, while the plaintiff's cause
of action falls within the other provision of the statute, 'in
injury to the rights of another, not arising on contract.' We
think the plain hnport of the statute is to make the notice
applicable only to cases of an injury to the person-that is, a
bodily injury-where recovery of damages is sought for
such injuries. ~The cause of action at bar plainly is not such
an action. Gibbs v. Larabee, 23 Wis. 495; Wagner v.·
Lather.~, 26 Wis. 436; Leh1na·nm, v. Farwell, 95 Wis. 185,
70 N. W. 170. (Italics supplied).
In Fryer v. Mourtt Holy Water Co., 93 Atl. 679 (N. J.),
William s~ Fryer, father of Grace Fryer, claimed damages
for the loss of services of his daughter and for money expended to restore her to health in consequence of injuries
she sustained from drinking impure water negligently furnished by the defendant. An Act for the limitation of actions
in force in New Jersey provided that all actions "accruing
for injuries to persons caused by the wrongful act, neglect
or default of any person or persons* * •, shall be commenced
and instituted within two years next after the cause of such
action shall have accrued and not after." The action was
instituted more than two years after the injuries were suffered by the daug-hter. There 'vas a plea of the two-year
statute of lhnitations, and a motion by the plaintiff to strike
out the plea. In passing upon this motion, the court said :
''The plaintiff urges, as a reason for striking out this answer, that the father's suit is not for injuries to his daughter,
but for the loss of services and other expenses resulting from
the injury to her, and that this statute of limifations is not
applicable in his claim. 'Ve think this point weli taken, and
that this statute .applies only to an action by the person injured, or on his behalf, for damages resulting to him from
the wrongful act of the defendant. The right of the father
to recover is based upon a violation of his property rights,
and this statute of limitations should not be extended beyond
that resulting from a strict construction thereof. The action
to which the statute relates is one 'for injuries to persons,'
and not to the consequences which another may suffer because
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of such injuries. It is our opinion that the statute set up
in the answer as a bar is not applicable to that part of the
complaint to which it is interposed, and therefore, it should
be stricken out. ''
In lValler v. City of Chicago, 11 Ill. App. 209, plaintiff sued
the City of Chicago to recover compensation for loss of services and for expenses and trouble incurred in consequence
of an injury to plaintiff's minor daughter, sustained by and
through the negligence of the defendant. The defendant :filed
a plea of the statute of limitations under an Act which provided that ''actions for. damages for an injury to the person
* * * shall be commenced within two years next after the
cause of action accrued.'' To that plea the defendant demurred, but the court overruled the demurrer and the case
was taken to the Appellate Court. In disposing of the question the Appellate Court said:
''The question in the case is, as to the sufficiency of such
plea of the statute of limitations; its solution· depends upon
the further question whether this action belongs to the class,
as respects its cause, gravamen, or gist, which is defined,
'actions for damages for an injury to the person.' It seems
to us, that in order to come fairly ·within that definition, the
damages sued for must not only have accrued to the party
plaintiff, but they must have been suffered on account of
an injury to his person, or that of his intestate; that the injury must have been one affecting the bodily organization
of the plaintiff, or his intestate. Cooley on Torts, 160. If
the injury or wrong be only to the property of the plainti;ff,
or be one affecting only property rights of the party suing,
then it is not a case within, or governed by, that provision of
the statute. Is not this action clearly of the later classY Upon
the happening of the injury to the child in question, through
the negligence of the 'defendant, cause of action immediately
accrued to such child as an individual to recover damages
for an injury to her person, and an action thereupon would
fall directly within the provision of the statute under consideration. Leroy v. The City of Sprin,qfield, 81 Ills. 114.
''By the same occurrence a cause of action might accrue to
the plaintiff in his character of parent of the injured child.
But, as we shall presently sho,v, such cause of action would
not necessarily accrue from the mere facts of the negligence
of the defendant and a personal injury to the child as a consequence.
''At common law, as administered in England, and in most
of the States in this country, it would be in~ispensable to a
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cause of action in favor of the plaintiff, as father, that t~ere
should have been some loss of the service of his child, as a consequence of t11e injury. 'An action does not lie by a master
for beating his servant, nor a father for beating his child
unless it be added per quod Servitium amisit/ 1 Comyns's
Dig. Tit. Action on the case. B. 1, p. 180.
_''Chitty says: 'If from its extreme youth, no service could
be rendered by the child, the parent cannot sue for a per:sonal injury inflicted upon the child; the father not having
necessarily incurred any expense upon the occasion.' 1 Chit.
fl. *p. 61 .
. "It seems now to be settled law in Eng·land, that if the
child be of such tender years as to be incapable. of rendering
any service, the father cannot recover even the expenses
necessarily incurred in and about its care and cu~e. Hall
v. Hollander, 7 D. I;; Ry. 133 .S. C. 4 B. & Co. 660; Eager v.
Grimshaw, 1 Welsh. H. & G. 61; Grunnell v. Wells, 7 Man.
~Co. 1033; Addison on Torts, 907.
''_In his admirable work on Torts, Judge Cooley says: 'The
injury which one may suffer in the relation of parent, seems,
at the common law, to be limited to an action for the recoveryof damages for being deprived of the child's service. The
action is, therefore, planted rather upon a loss in the character
of the master of a servant.' Cooley on Torts, 228.
"It follows from that view of the law, that in actions like
the present one, negligence or original wrong resulting in the
injury to the person of the child, is not the cause of action, but
it is the loss of service.
''In 1\fary's Case, 9 Coke $p. 113, this doctrine is distinctly
affirmed: 'And,' therefore, if my servant is beat, the master
shall not have an action for this battery, unless the battery
is so great, that by reason thereof he loses the service of his
servant; but the servant l1imself for every small battery
shall have an action; and the reason of the difference is, that
the master has not any dan1age by the personal beating of
his servant, but hy reason of a per q-uod servitiunt a1nisit; so
that the original act is not the cause of his action.' .So in Irwin
v. Dearman, 11 East, 23, Lord Ellenborough, said : 'But
even in the case of an actual parent the loss of his service
is the legal foundation of the action.' Many of the cases
referred to were actiol).s for seduction of plaintiff's daughter which have !always been regarded as su,i generis; but the
English courts have made no distinction between such actions, and those for an injury inflicted upon a male child.
"The Supreme Court of Massachusetts, in a very well considered case, has drawn a distinction between the two classes
of cases, which seems to be well founded, and held, that if

W. I. Watson, etc., v. J. H. Daniel.

57

the child be a men1ber of the father's family, that, if the
father, being bound for the care and support of the child,
has been necessarily subjected to trouble and expense by
reason of a wrongful injury to such child, and such injury
was inflicted upon the-child under such circumstances as wouid
give the latter a right of action against such wrong-doer,
then the father may maintain an action for such trouble and
expense to which he was so subjected, although the child
was of such tender years as to incapable of rendering any
service: Den.tris v. Clark, 2 Cush. 347. A sfmilar view of
the law was taken in Durden v. Barnett, 7 Ala. 169. We are
not now concerned with the question whether this seeming
departure from the common law rule is based upon sound
·reasons or not; because, if based upon right reason, it would
nevertheless follow that such expenses necessarily incurred
and trouble imposed would constitute the cause of action,
and not the original wrong and personal injury to the child.
So that, 'vhether the gravamen of the action be the loss of
·service, or expenses necessarily incurred, or both, then if
law has not altogether ceased to be a science, the injury in
such case is not to the person of the plaintiff but to his prop~rty. That it is in no respect an injury to the person of the
_pl_aintiff is illustrated by the case of Cowden v. Wright, 24
Wend. 429, where the vie'v we have taken of the nature of
this action was emphasized, the court holding that it 'vas not
competent in this kind of action for the jury to take into con:
sideration, as an element of da1nages, the wounded feeling::3
of the parent. We- are of opinion that this action was not
subject to the limitation of said fourteenth section, but is
governed by the fifteenth, which prescribes the limitation of
five years; . that, therefore, the court erred in overruling
plaintiff's demurrer, for which the judgment must be reversed, and cause remanded.''
Learned counsel for the defendants earnestly rely upon
the statement in TVinston v. Gordon that ''the damage must
be direct and not consequential injury or loss to the estate
which flows from a wrongful act directly affecting the person
only", the statement in Binningha1n v. (). db 0. Ry. Co., 98
Va. 548, that a clain1 for indirect and incidental damages to
plaintiff's estate, arising from an injJ.Iry purely personal in
its nature, does not cause the action brought to recover for
such injuries, to survive, and upon similar statements made
in other Virginia cases, among them Vance v. ilfaytag, 159
Va. 373, 165 S. E. 393, Cover v. Cn1.tcher, 143 Va. 357, 130
S. E. 238, and Mumpower v. Bristol, 94 Va. 737.
It will be observed that in each of these cases the alleged
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indirect or consequential injury was sustained by the same
person who suffered the main injury. The alleged indirect
damage flowed from a direct injury to the same person. As
stated by the court in the Cregin case : .
· ''Where an injury is done to the person of the plaintiff,
the pecuniary da.ma.ge sustained there by cannot be so
,separated as to constitute an independent cause of action,
for the cause of action is single, and consists of the injury
to the person; the damages are the consequence merely of that
injury, and where by the terms of the statute such a cause
of action abates, the character of the damages cannot save
it. But where the cause of action is not one of the those
'enumerated in the statute, the character of the damages may
control the question whether there is an injury to the property, rig·hts, or interests of the plaintiff • • •. ''
It would seem from an analysis of the Virginia cases, in
the light of the facts involved in each of them, that the court
did not hold, or intend to hold, that consequential or indirect
damages as such cannot be recovered. It is only when they flow
'from a wrongful act directly affecting the person of the plaintiff that they cannot recover. They are indirect and consequential because they are subordinated to or swallowed up
in the personal injury. They cannot be indirect and consequential in connection 'vith a separate and distinct cause of
~ction from that embracing the personal injury.
In King v. Viscoloid Go., 219 Mass. 420, it is said:
''The parent's right of action was :riot in any ·just sense
consequential upon that of the son. It was independent of
his right, and was based upon her personal loss. His action
was for the pain and suffering· caused by the injury and for
the loss of wages or dimuniution of earning capacity caused
thereby and coming after he should have attained full age.
Her action was for the expense to which she had been put
py reason of his injury and for the loss of his services or
wages during his minority. It is true that the right of action
in each case rested upon the same foundation, that is, the
fact that he had been·injured by the negligence of the defendant.''
~
And in the later 1\Iassachusetts case of McGreevey v.
Boston Elevated Ry. Go., 122 N. E. 278, 232 Mass. 347, a
father brought his action for the loss and expenses consequent upon a personal injury to the son caused by defendant's

W. I. Watson·. etc.• v. J. H. Daniel.

59

negligence. As to the nature of the father's right of action,
the court said:.
''The father's right of action was not in any just sepse
consequential upon that of the son. It was independent of
his right and was based upon the father's pe·rsonalloss. The
son's action was for the pain and suffering· caused by the
injury and for the loss of wages or dimunution of earning
capacity after he become of full age. King v. Viscoloid Co.,
219 Mass. 420,422, 106 N. E. 988, Ann. Cas. 1916D, 1170. The
rights of each, although springing from the same wrong, are
independent.''
.
In Forsyth v. 'Cen.tral Mfg. Co., 53 S. W. 731, the court,
distinguishing between the two causes of action, said:
''The right of action in the one case was different from
that in the· other, and the judgment in favor of the minor
Hon ,for the injuries inflicted upon his person could not preclude his widowed mother from a recoverv for the loss of
his services during minority and for necessary outlays in
the treatment of his wounds.''
In the case of Sawyer v. Sauer, 10 I{an. 519, the child had
brought its action and recovered and the father was suing
the same defendant for loss of services of the child and expenses incurred in consequence of the injuries. Differentiating between the two causes of ~ction the court said :
''The principle upon which this action is sustainable is
very different from that upon which the one brought by the
son is founded. So far as the personal injury is concerned
the son sustains it all, and he alone can r-ecover damages
therefor. The father's person is uninjured; he suffers no
pain of body, and has no right to recover anything because
of his son's sufferings and injury. I-Ie recovers because the
injury to his son has wrought a pecuniary loss to him, and
the measure of his recovery is the extent of that pecuniary
loss. AU that establishes the son's right of recovery must
be shown in this action, and something additional. The son
must show that he is injured, and that such injury resulted
from the negligence of the defendant. The father must show
this, also, that such injury has wrought a pecuniary loss to
himself. The father is under obligations to support his minor
children, and entitled to receive the benefits of their labor.
If the injury increases the expense of the one, or lessens the
value of the other, he suffers loss, and to this extent has a
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legal claim for reimbursement. The mere fact that one pays
the surgeon's bills of a party injured gives ..no right of recovery, for it may be ·only a voluntary payment, and money
thus paid cannot be recovered, no matter how great the
wr-ong done. But where the party paying is, by virtue of the
relations subsisting between him and the party injured, bound
to pay such bills, and act of a third party which creates a
necessity for such bills, casts a legal liability upon him.''
·. In Clark v. Eighth Avenue Ry. Co., 238 N.Y. 246, 37 A. L.
R. 1, ·the infant had sued and recovered for the personal injuries inflicted upon him and the father was suing for the
recovery of expenses for medical treatment and increased
careof maintenance of child. The difference behveen the
two rights of action was clearly pointed out. In that case
some of. the medical expenses had been paid out of funds be
longing to the child, the source of ·said funds being the recovery in the child's action. It is apparent from reading
the opinion that the court regarded the two causes of action
as ·separate and distin~t. The child cannot sue for the recovery of expenses of medical treatment unless these expenses have been paid by the child. The father cannot sue
for them unless, as stated in the Clark case, "he has actually
and necessarily paid out or incurred'' the expenses prior to
the time of the trial. Neither action can be merged in the
other, except that the father 1nay transfer his cause of action to the child, in which event the child would recover for
the personal injury to it as well as for all expenses of medical
treatment actually and necessarily paid out and incurred by
the father up to the tin1e- of trial, together with the estimated
cost of prospective medical treatment of the child. This
latter item the father cannot recover. Clark v. Eighth Ry . .

Co., supra.
.
·
·
A copious note, beginning at page 11 and ending on page
85 of 37 A. L. R., deals 'vith the subject of what. items of damage .on account of personal injury to an infant belong to the
infant and what to the parent. A study of this note further
emphasizes the difference between the two rights of action
and the fact that one J1as nothing to do with the other. Indeed, the child may lose its action and the father may nevertheless sue, and if. he can, before another and different jury,
establish primary negligence on the part of the defendant,
he is permitted to recover. This ag·ain shows that the father's
damages or right of action is ~ot consequent upon that of
the child, and the damages are not indirect or consequential
so far as the child is concerned, there being no personal
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injury to the father from which they can flow, or in which they
can become me~ged or swallowed. up.

Frazier v. Georgia R. <t Banking Co., 28 S. E. 684, is a well
considered case. The reas9ning of the court is superior to
that in any opinion that we have found on the subject. In
that case action was brought by the father of a minor son,
capable of rendering service, for the negligent killing of the
son. It was held that the loss of service was the source of
the damages; and was in legal effect, a damage to his personal estate and that the la'v limiting the time in which actions to recover for injuries to personalty may be brought
limits the right of action in such a case. We quote. as follows from the opinion of the court :
·
''The only question, however, which we find it necessary
to decide here is that of the statute of limitations. This
involves the inquiry only 'vhether the action instituted ·by
the plaintiff is for injuries done to the person, and to be
brought within two years after the right of action accrues,_
under section 3900 of the Civil Code, or whether it should
be treated as an action for injuries to personalty, as claimed
by the plaintiff, and therefore. not barred until four years
after the right of action accrues. The petition is filed by
the father, alleging the wrong·ful homicide of his son, aged
14 years, ·by the servants and agents of the defendant engaged in the running· and operation of its trains. It may
be well to consider in the determination of this question the
basis of the father's rig·ht to recover when he shall have made
out of proper case * * *. At common law the parents's right to
recover is, by legal fiction, predicated upon the relation of
master and servant. Wood. ~last. & S. p. 449. and authorities cited under note 3; Cooley, Torts (2d Ed.), p.
268; 1 J ag·g, Torts, pp. 451, 461, and authorities cited in note
23. The action is, at comn1on la,v, limited to the recovery.
of damages for loss of the child's services. Cooley, Torts,
p. 268, and authorities cited in note 4; 5 East, 45; 6 East, 391 ;
11 East, 23; T. Haym, 259; 1 J agg, Torts, p. 451; Wood, Mast.
& S. pp. 444, 445, quoting from Lord Coke, and citing ~u
thorities, at footnote 1 '~ * *.
"2, 3. The forn1 of the action to be brought under the comJ110D law was trespass v·i e.t ar,mis, per quod servitium amisit;
that is, that the defendant has hy force committed a trespass
upon the person of the child, whereby the plaintiff has su~
tained the loss of his service. While, to recover, it is necessary to show both the negligent homicide and the loss of service, it is the loss of service which is the sour~e
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of damage to. the plaintiff. 2 Bl. Comm. bk. 3.,
top p. 142, par. 4, says: 'In this case (referring to a
tort committed on the servant), besides the remedy of an
action of battery or imprisonment which the servant him-.
self as an individual n1ay have .against the aggressor, the
master, also, as a recon1pense for his immediate loss, may
maintain an action of trespass vi et annis, in which he must
allege and prove the special damage he has sustained by the
beating of his servant, tJer quod serviti1Pm arnisit, and then
the jury will make him a proportionable pecuniary satisfaction, '-in line 'vith which, in Robert ~Iarys' Case, 9 Coke,
113a, Lord Coke lays do'vn the rule to be: 'If my servant
is beat,· the master shall not have an action for this battery,
unless the battery is so gTeat that by reason thereof he loses
the service of his servant, but the servant himself, for every
small battery, shall have an action; and the reason of the
difference is that the master hath not any damage by the
personal beating of his servant, but by reason iof a per qttod
viz., per quod servitiu1n amisit, * * * for, be the battery
greater or less, if the master does :not lose the service of his
~ervant, he shall not have an action.' In the same case Lord
Coke says: 'So that the original act tis not the cause of his
action, but the consequence upon it, viz., the loss of service
is the cause of his action.' The gist of the action is the loss
of service. Vvood, Mast. & S. p. 449, and authorities cited
in notes 2, 3. The same doctrine is announced in Bigelow,
Torts, 108, 109; 1 :Nfinor, Inst. 224, and authorities cited.
The wrong consists in actual damage by reason of loss of
service or capacity to serve. 1 Jagg. Torts, 450; Knight v ..
Wilcox, 14 N. Y. 413. In ~he case of .A.llen v. Railroad Co.,
54 Ga. 503, it was held that no recovery could be had by the
father, because, while there was a homicide, there was no
loss of service. The foundation of the plaintiff's action in
a case like this is to recover damages for the loss of the service of the son, and not for the homicide. Fluker v. Banking
Co., 81 Ga. 461, !8 S. E. 529. In the case of an actual parent,
the loss of his service is the legal foundation of the action.
11 East, 23, By the common la,v, to entitle the parent to recover damages for a tort done to his child, the gist of the_
action is the loss of the services of the child by the parent.
Allen v. Railroad ·co., 54 Ga. 505. In pleading, 'gist' means
the essential ground or object of the action in point of law,
without which there would be no cause of action. 1 Bouv.
Law Diet. p. 712. The gist of action is the cause for which
an action will lie, the ground or foundation of a suit, without
which it would not be maintainable; the essential ground or
object of a suit, and 'vithout which there is not a cause of
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action. And, Law Diet. p. 488; Ba.nk v. Bu'rkett, 101 Ill. 394;
In re Murphy, 109 Ill. 33. \Ve have cited the above authorities for the purpose of demonstrating the propo.sition that
in all cases brought by a father to recover damages for a
tort committed on his son, 'vho was capable of rendering
servi~e, the gist of the action is the loss of service to the
father. The right of the servant for the battery, and the
right of the master to recover for loss of service, are separate and distinct rights, and cannot be joined. Cooley, Torts,
top p. 269; Rogers v. s,nith, 17 Ind. 328. Notwithstanding
an action has been brought in behalf of a child to recover.
damag·es for injuries sustained by reason of a tort committed
on the person of the child, the father may recover for himself for loss of service. Wood, ~Iast. & S., Sec. 227; 2 Thomp.
Neg. 1260; Evwnsich v. Rail~vay Co., 57 Tex. 123; Wiltm~ v.
Railroad Co., 125 l\1:ass. 130; Railroad ;co. v. lJfiller, 49 Tex.
322. In the case of Fried v-. Rail1·oad ·co., 25 How. Prac. 285,
in a review of rights of action under the statute which do
or do not survive and go to the executor or administrator,
Mr. Justice 1\fasten says: 'If, upon legal'rules, !injury to the
person is. the gist of the action, an injury to property or toj
pec~tniary interests is 'merely matter of aggravation, the right
of action dies ~oith the person. But if, ~tpon legal principles
and analogies, the gist of the action can be in,j~try to the property or .to pecuniary rights or interests, the right of action
is trans~mitted to the personal rep1·esentatives, who may recover to the extent that the wrong .touched the estate of the
deceased. If the authorities heretofore cited are applicable.
to a case of this character, they establish the proposition
that in a suit for the negligent homicide of a minor son who
is capable of rendering service, brought by the father in his
own behalf, the basis of the action is the damage to the
father; that the dan1age to the father consists alone in the
loss of service; and that, to recover in such action, it is ne~.
cessary to show both the homicide or injury and the loss of
service, because the latter, so far as the father's rights are.
concerned, grows out of,· and is a consequence of, the homicide or injury. If the loss of service is the damage to the
father, then it is the gravamen or gist of the action, and the
right of the father to the service which he has lost is to be·
determined by the laws applicable in the relation of master
and servant. .A master has a property right in .the services
of his servant, othe·rwise, he wo~tld not be entitled to recover.
da~mages for an invasion of s~tch right. It has been held
that an action by a husband to recover damages sustained
in consequence of injuries inflicted upon his wife by the
defendant's negligence, where such damages consist in the ·
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loss of the services of his wife, and of moneys expended for
necessary medical aid and attendance upon her during her
illnesr?, etc., is an action to recover damages for an injury
to property, and not for a personal injury. Groth v. lVash·-·
bun~, 34 Hun. 510; Ore gin v. Railroad Co., 19 I-Iun. 341; Id.,
83 N. Y.. 595; Id., 75 N. Y. 192; Maxon v. Railroad Co., 48
Hun. 172. The ruling in the last case cited (48 Hun. 172)
was reversed in 112 N.Y. 559, 20 N. E. 544, the reversal, however, being placed largely on the New ·York statutes, and interpretations thereof justified by reference to various sections of the New York Code. These authorities go to show
that the nature of the right of the father is a property interest. If it is 'fL property interest, it inu1·es .to hi1n and his
estate in the same manner as any other interest in prope·rty
recognized by law, and existing in any other way. In the
action brought in the present case the father cannot be conlpensated for the personal suffering of the child, or for any
loss occasioned to him by dimunition to his capacity in any
respect, or any disability .created by the_ effect of the injury
sustained upon his health, which would necessarily enter
into the composition of an a'vard of damages for the personal injury. Groth v. Washburn, 34 Hun., 510. The plaintiff had a right to the services of his child. They were of
pecuniary value to him, and any wrong by which he was
deprived of those services was a wrong _done to his property
rights. Oregin v. Railroad Co., 75 N. Y. 195. In such an
action the homicide is stated as an element only of the plaintiff's case, and by which damages resulted from the loss of
the plaintiff of the child's services. TV here an injury is done
to the person of the plaintiff, the· pecuniary damage s~tstained
thereby canno.t be so separated as to constitute an independent cause of. action; for the ca1tse of action is single, and consists .of of injt'u.ry to the person, and the· da1nages are the con~equence merely of that inht1·y. Id. As has been shown,
the parent or m.aster has no righ.t of action for the battm·y
or homicide of the child or servant. No right of his is invaded or infringed, unless by the infliction of the injury he
sustains the loss of service of the child or servant to which
he is entitled. It would be an anomaly to hold that a master
has no rig-ht of action for personal injuries to his servant,
but that, nevertheleas, the action for loss of service which
is afforded him is an action for injury done to the person.
The right of the master to the service of his servant is au
incorporeal hereditament. Personalty or personal estate includes everything having value inherent in itself,- or the representative of value, and not included in the definition of
realty. If a master owns by contract with his servant, or
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by legal obligation gTowing out of the relation of parent and·
child, the serviee of such servant or child, this right of serviee is a part of his personal estate. The law affords him
damages for an illegal invasion of that right, and the measure of the damage is the value .of the service lost. When
that right of service is injured, or illegally taken from him,
it is a damage to his personal estate, and an action brought
to recover damages for the injury to or loss of such personal
estate is governed and controlled, so far as the time in which
such action must be brought, by the law which limits the
time in which aetions for damages to personalty or personal
estate are to be instituted. The judgment of the court below
in sustaining the demurrer to the declaration is reversed.''
'(Italics supplied.)
The Frazier case was approved in the late case of Silvertooth v. Shallenberger, (1.934) 174 S. E. 365. Incidentally,
the latter case also holds when the statute of limitations
begins to run in cases of this eharacter. On this subject w~
quote from the opinion as follows:
:
''The test to be generally applied in determining when
the statute of limitations begins to run against an action
sounding in tort is whether the act causing the damage is, in
and of itself, an invasion of some right of the plaintiff, and
thus constitutes a legal injury an:d gives rise to a eause of
action. If the act complained of does, not in and of itself,
constitute an invasion of some legal rig·ht, but a recovery
is sought only on account of damage subsequently accruing from and consequent upon an act not in itself tortious,
the cause of action will be taken to accrue and the statute
to begin to run only when the .resultant damage is sustained.
But if the act causing such subsequent damag·e is of itself
unlawful in the sense that it constitutes a legal injury to
the plaintiff, and is thus a completed 'vrong, the cause of
action accrues and the statute begins to run from the time
such an act is committed, however slight tl1e da1uage then
may be. Davis v. Boyett, 120 Ga. 649, 48 S. E. 185, 66 L.
R. A. 258, 102 A111. St. Rep. 118, 1 Ann. iCas. 386; Barrett v.
Jackson, su.pra., (h. u. 1); 37 C. J. 880 (Sec. 248); 17 R. C. L.
831 (Sec. 193) . "
In F·owlie v. Trttst Co., 78 A. L. R. 589 (Minn.) it was
held that a husband's cause of action for medical expenses
·and nursing incurred ·in attempting to cure his 'vife of injuries negligently inflicted survives. The survival· statute
of Minnesota, upon which the case was decided, provides:·
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''A cause of action arising out of an injury to the person
dies ·with the person of either party."
Holt, J., speaking- for the court, said:
''The injury negligently inflicted upon the wife gave two
·separate and independent causes of action. One in favor of
:the wife for the· damages suffered by her personally, and one
"in favor of her husband for the expenses he is put to in effecting her cure, and also for the loss of her services. M ageau
v. Great Northern Ry. Co., 103 Minn. 290, 115 N. W. 651,
946, 15 L. R. A. (N. S.) 511, 14 Ann. Cas. 551; Libait·e v.
Minneapol·is & St. Louis R. Co., 113 l\tfinn. 517, 130 N. W.
8; .Adan~s v. City of Duluth, 175 Minn. 247, 221 N. W. 8.
Nothing- is here claimed for loss of services. At common law
the death of the injured 'vife did not abate the cause of ac-tion of the husband against the one whose tort caused her
injury for his consequential damag-es. Hyatt v. Adams, 16
Mich. 180; Green, v. Hudson River R. Co., 28 Barb. (N. Y.) 9.
In case death results from the injury, the recovery for loss
of services and the expenses incurred in the attempt to save
her life is limited to the time intervening between the injury and the death. One court has held a husband's cause
of action in such u case assignable and hence· survivable.
Forbes v. City of 01naha, 79' Neb. 6, 112 N. W. 326. In 81nith
v. Lehigh Valley R. Co., 232 Pa. 456, 81 A. 554, a husband'&
cause of. action similar to the one at bar was held to survive
to the administratrix of his estate. That which descends to
the personal representative is generally regarded as assignable, and, ordinarily, assignability indicates survivability.''
In the course of a further discussion of the question tho
court said that it is true that the husband would not have
had the cause of action unless his wife had been injured,
and in that sense it mig-ht be said that his action arose out
of "injury to the person," but that the words "injury to the
person'' refer to only two pe-rsons, the injured person and
the one 'vho perpetrated the injury, and that the cause of
action which dies with the death of either one of the two
is the cause of action which arose in favor of the one injured
for the personal damag-es suffered. The Massachusetts statute was then referred to, as quoted in the case of Hey v.
Prime, 197 l\{ass. 474, and it was observed that the J\!Ias.sachusetts statute was merely the reverse of the statute involved in the Fowlie case, because it provides. that actions
of tort _for assault, battery, imprisonment or other ''damage
to the person" shall not abate by death. Construing that
statute the Massachusetts court held that in an action by a
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·husband to recover damages such as those here demand~d,
the nature of the damages sued for rather than the form of
the remedy ·was a test for determining whether the cause of
action ~arne within the survival statute, and that the husband's cause of action for damages resulting to him from
personal injuries \vrongfully infii~ted on his wife did not
arise from ''damage to the person'', and hence did not survive the death of the wrong doer.
There is appended to the case of F'owlie v. Trust Co., supra, at page 593 of 78 A. L. R. an annotation, the subject of
which is as follows : ''Survival upon Death of Wrongdoer
of Husband's or Parent's action or Right of Action for Consequential damages arising from the Injury to wife or minor
child.'' '\Vhile the annotator presents and discusses other
cases 'vhich we have not already discussed, his analysis and
comments upon the cases will be helpful in determining the
trend of judicial opinion in this country on the subject.
The Massachusetts case of Hey v. Prime, 197 Mass 474,
to which reference has been _made, is reported in 17 L. R. A.
(N. 'S.) 570. A small collection of cases on the subject will
be found in a note appended to the report of the case. Among
the cases referred to in the note are the cases from 1\faryland, New York, Nebraska and Texas, all of which support
our contention except the 1\faryland case, which 'vas based
on the peculiar language of the ~Iaryland statute. It has
no bearing on the question of survivability under our statute.
In this connection, we might ask the qestion, 'vhat are consequential damag·es? The answer is, they are indirect damages as disting·uished from direct damages. 1 Sutherland on
Dam. (9th Ed.) Sec. 111; Anderson's Diet. La,v, p. 307;
Black's La'v Diet. (2nd Ed.) p. 314; 5 Am. & Eng. En<?Y·
Law, p. 6; Hale on Dam. (1896) p. 39.
Direct damages are the result of losses which proceed immediately (not necessarily in time·, but causatively) from
wrongful conduct, without the intervention of any intermediate cause. Hale on Dem. p. 36; Sedgwick on Dem., Sec. 111.
Indirect (consequential) damages are the result of losses
which do not proceed immediately (causatively) from the
wrongful conduct, but from such conduct setting in operation
an intermediate cause or causes (which, of course, is, or are,
not independent), from which latter the losses directly result. Hale on Dem. p. 39.
Learned counsel for the defendants having agreed with
us on the definitions of direct and indirect damages (petition
p. 8), it is unnecessary to cite additional authorities on this
subject. We may safely say that the universal rule is that
damages which proceed immediately (that is, causatively)
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from the wrongful act without the intervention of any in~
termediate cause, are direet damages. Those which do not
proceed immediately, (that is, causatively) from the wrongful act, but from such act setting in motion an intermediate
cause or causes, from which latter the losses directly result,
are indirect (that is consequential) damages.
May we ask here what intermediate cause intervened in the
instant case to cause the damage to the plaintiff? ~Ianifestly,
it must be a cause extrinsic to the act itself. Only one act
·caused to the plaintiff the damage here sued for, and that
is the negligent act of the defendant. That act dicl not set
_in motion any other act which caused the damage. The child's
leg was badly fractured and she was otherwise badly injured
.by the defendants' wrongful act. In order to save the child
from death and restore it to health so far as that could b&
done, the monies were expended as a direct result of the
wrongful act. The facts that the· plaintiff's cause of action
is separate and distinct from that of the child's and the items
of recovery are entirely different, and that the plaintiff sustained no personal injury himself, make out a case of direct
.damages so far as this plaintiff is concerned.
A brief consideration of the nature and character of the
·plaintiff's claim and the extent to which he may recover upon
~he cause of action arising in his favor will be instructive in
determining whether the plaintiff's claim constitutes ''damage to any estate'' within the contemplation of Section 5385
of the Code.

In 46 Corpus Juris, page 1227, it is

sai~:

''(Sec. 104) 3. Basis of Right of Action. The parent's
right to recover for an injury to the child rests upon the
doctrine of compensation. It is generally stated that the
right of action in such cases is founded not on the parental
relation, but on the technical relation of master and servant.,
the recovery being on the theory of the loss of services. According to some authorities this is the sole basis, so that if
there be no actual loss of services, there can be no recovery
by the parent; but other authorities base the right of action upon the right to services rather than the actual rendition of services. The more reasonably view is that the right
of action is based not only upon the right to services, but
also upon the duty of care and maintenance, so that if the
parent is, by the wrong of another in injuring· the child, put
to· extra expense in fulfilling his duty he is entitled to recover indemnity fron1 the wrongdoer, without reference to
any loss of services resulting from the injury.''
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And in the same work at page 1301, we find the following:
"(Sec. 114) 11. Separate Causes of Action of Parent and
Child.-a. In General. An injury to a minor child gives
rise to two causes of action, one of behalf of the child for
pain and suffering-, his permanent injury, and impairment of
earning capacity after attaining majority, the other on behalf of the parent for loss of services during minority, and
expenses of treatment, and the damages peculiar to one of
these causes of action cannot properly be recovered in an
action based- on the other in the absence of any waiver or
estoppel. It has been held that the causes of action may
either be joined or tried separately, but other authorities have
held that the two causes cannot be joined."
In Netherland-American, etc., Co. v. Hollander, 59 F'ed.,
417, it is said:
''A father whose infant child has been injured by the.
tort or negligence of a third person has a right of recovery
to the extent of his o'vn loss. He cannot recover for the immediate injury: to the child. His action rests upon his righ~
to the child's services, and upon his duty of maintenance~
When he is deprived of the right, or put to extra expens~
in fulfilling the duty, in reason and justice he ought to be
permitted to have recourse to the wrongdoer for indemnity."
..

As stated in Cla1·k v. Eighth Avenue Ry. Co., supra, a parent may recover for a negligent injury to his infant child~
only such expenses as he actually and necessarily paid · out
or incurred prior to the time of the trial. He cannot recover
the estimated costs of prospective medical treatment, and
the note already referred to, beg·inning at page 11 of 37 .&.
L. R. and ending on page 85, clearly shows that the father
can recover only such expenses as he reasonably and necessarily incurred in curing the child of its injuries. He cannot even recover the expenses of removing a deformity after
the child is cured. Ka.rr v. Pa1·ks, 44 Cal. 46.
It will thus be seen that the father's action is not one of
general damag·es, but one to recover actual pecuniary loss
and, in order to show this loss, he 1nust show that he has
either reasonably and necessarily paid out and expended
money, or else that he has definitely incurred legal liabilities
-all of which goes to show that property rights and pecun7
iary interests are involved and when such is the ·case, t~~
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action survives. As Lord Ellenborough rather laconically
said in Cha1nberlain v. Williarnson, 2 M. & S. 408:
"Executors and administrators are the representatives
the temporal property, that is the debts and goods of the
aeceased, but not of their wrongs, except where these wrongs
operate to the temporal injury of their personal estate.''

~f

It should be also observed, in passing, that in the instant
case many of the bills sued for were incurred within the past
twelve months, and most' of them were not paid until the year
1934. It would seem that the father's right of action could
not arise until he had either actually paid the bills or definitely incurred the expenses.
In Woeckner v. Erie Electric Motor Co., 37 Atl. 936, the
court said:
''The expenses for which a plaintiff may recover must. be·
such as have .actually been paid, or such as, in the judgment
of the jury, are reasonably necessary to he incurred." • * *
In order to show that the Ohio cases relied on by counsel
for t~e defendants have no bearing on the issue o'f survival
here involved, we simply quote the Ohio statute of limitations, which is as follows :
.
· ''An action for bodily injury or injuring personal property
shall be brought within two years after the cause thereof
arose.
.
''.An action for either of the following causes, shall be
brought within four years after the cause thereof accrued:
'' 1. For trespassing upon real property;
·' '2. For the recovery of personal property, or for taking,
detaining, or injuring it;
'' 3. For relief on the ground of fraud;
·
"4. For an injury to the rights of the plaintiff not arising
on contract nor hereinafter enumerated.
·
''If the action be for trespassing under ground or injury
to mines, or for the wrongful taking of personal property,
the cause thereof shall not accrue until the wrongdoer is
discovered; nor, if it be for fraud, until the fraud. is disftovered. ''
In conclusion, we submit tha~, as stated in Lee v. Hill, 87
Va. 497, the statute is remedial in its nature and should receive a liberal construction; the word ''estate'' being broad
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enough to cover every description of vested right and interest
attached to and growing out of property. "It has been declared,'' said the court, ''to be among the most comprehensive words in legal terminology." As stated by the court in
Walle·r v. City of Chicago, supra, "if la'v has not altogether ·
-ceased to be a science, the injury in such a case is not to the
person of the plaintiff, but to his property," in this instance,
to his estate, which is a broader term than property. The
plaintiff has been called upon to pay some three thousand
dollars for \vhich the negligence of the defendant was directly
responsible. Unless he has recourse to the wrongdoer for
indemnity, he will lose an humble home, which was. without
liens .when this accident happened. To say that he can be
thus wiped out of house and home by a wrongful act of another and then not be damaged in his estate in the contemplation of the statute here involved would be a travesty upon
justice.
.
We submit that the judgment of the trial court is plainly
right and that the writ applied for should be denied.

J. H. DANIEL.
By GEO. E. AI,I.EN,
His Attorney.

RECORD
VIRGINIA:
Pleas before .the Honorable Frank T. Sutton, Jr., Judge
of the Law and Equity Court of the City of Richmond,
Part T'vo, held for the said City at the Courtroom thereof
in the City Hall on the 23rd day of July, 1934.
Be it remembered that heretofore, to-wit: In .the Clerk's
Office of the Law and Equity Court of the City of Richmond,
Part Two, on March 24th, 1934, came J. H. Daniel, by counsel, and filed his Notice of Motion for Judgment against W.
I. Watson and Capitol Small Loan Corporation. (Notice
of Motion omitted by agreement between Counsel).
·
And at another day, to-wit: at a Law and Equity Court of·
the .City of Richmond, Part Two, held the 9th day of April~
1934.
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. This day came the plaintiff. by counsel, and on his motion it is ordered that" this case be docketed and continued,
And at another day, to wit: at a La\v and Equity Court of
the City of Richmond, Part Two, held the 29th,day of June,

1934. .

.

' This day came the defendants, by counsel, and filed herein
a statement in writing of the grounds of their defense to
this action, a statement of their intention to rely upon the
c·ontributory negligence of the plaintiff as a defense to this
action, a Plea of the .Statute of Limitations, a Plea of Contributory Negligence, and a plea of ''not guilty'' and put~~emselves upon the Country and the plaintiff likewise.
.
page 2
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Virginia :

_ In the -Law and Equity Court of the City of Richmond,:
·.
Part Two.

J. H. Daniel, Plaintiff,
v.
W. I. Watson and Capitol Small Loan Corporation, Defendants.

PLEA OF GENERAL ISSUE AND OTHER GROUNDS
OF DEFENSE, AND STATE~IENT OF INTENTION TO RELY UPON PLAINTIFF'S CONTRIBUTORY NEGLIGENCE.
Each of the said defendant by his attorney comes and says
that he is not g'llilty of the premises in this ·action laid to his
~harge, in manner and form as the plaintiff hath complained
nor of any part thereof, and of this each of the said defendants puts himself upon the Country.
And for further defense each of the said defendants pleads
the Statute of Limitations as per Special Plea of said Statute
of Limitations filed herewith; and fpr furthe-r grounds of
defense, each of the said defendants says:
·
· 1. That even if the defendants or either of them \Vere negligent, which negligence in any way caused the loss and damage complained of in this proceeding, the plaintiff herein
was guilty of contributory neglig·ence, as per Special Plea
of Contributory Negligence filed herewith.
2. That plaintiff has not been damaged to the· amounts
claimed in his itemized statement filed as· a part of his No-
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tice of Motion, even though the defendants were liable therefor, but a portion of said damages claimed in this suit resulted from a subsequent accident, and injury, received by
the infant child of plaintiff, mentioned in said pleadings, for
which amount the defendants and neither of them
page 3 ~ are in any 'vay liable.
3. Each of the defendants reserves the right tQ
alter, amend or add to his or its respective Grounds of De:..
fense at any time that either of them may be so advised.

W. I. WATSON AND CAPITOL SMALL
'
LOAN CORPORATION, Defendants,
By R. E. CABELL, Counsel.
~L WALLACE ~fONCURE, JR., Counsel.
page 4
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Virgip.ia :

In the Law and Equity Court of the City of Ric~oild,
Part Two.

J. H. Daniel, Plaintiff,
v.
W. I. Watson and Capitol Small Loan Corporation, Defend- .
ants.
PLEA OF .THE STATUTE OF LIMITATIONS.
!

N o'v come the same defendants and each of them by thei~
and his attorney and say that the supposed cause of actiol).
in the Notice of Motion mentioned, 'vas founded upon a pro~
ceeding in tort for da1nages for personal injury, and that
the same did not accrue to the said plaintiff at any time with7.
in one year next before the commencement of this proceed:ing, in manner and form as the- said plaintiff hath complained
against them and each of them~ and this the said defendants
are ready to verify.

,V. I. vVAT SON AND CAPITOL SMALL.~.
LOAN CORPORATION,
By R. E. CABELL,
J\L \¥AJ_,LACE NIONCURE, JR.,
Counsel.
I
·:

·page 5 ~

And at another day, to-wit: at a Law and Equity
Court of the City of Richmond, Part Two, held th~
l4th day of July, 1934.
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' This day came again the plaintiff and defendants, by counsel, and thereupon the plaintiff filed herein his Amended Notice of Motion for judgn1ent in this case and the defendants
tendered to the Court their plea of the .Statute of Limitations
to the plaintiff's Amended Notice of Motion for Judgment,
which plea the plaintiff moved the Court to r~ject, an~ argul).lent being heard thereon and the Court not now be1ng ad-Vised of its judgment to be rendered herein on said motiol\,
time ·is take~ to consider thereof-.

·~age 6 ~ Virginia:
I~

the Law & Equity Court of the City of Richmond, Part II.

J·. H. Daniel, Plaintiff.
'IJ.

W. I. Watson and Capitol Small Loan Corporation, Defend, ants.
Al\IE-NDED NOTICE OF MOTION.
To W. I. Watson and Capitol Small Loan Corporation:
TAKE NOTICE that on the 14th day of July, 1934, at
nine thirty o'clock A. M. of that day, I, J. H. Daniel, hereinafter referred to as plaintiff, will make a motion before the
Law & Equity Court of the City of Richmond, Part II., at
the court room thereof, for leave to amend, as hereinafter
get forth, the notice of motion heretofore filed against you,
"W· I. Watson and Capitol Small Loan Corporation, and each
of. you, hereinafter referred to as defendants, and which
ipotion is set down for trial on the 23rd day of July, 1934,
tO-wit:
· · That on or about the 7th day of September, 1932, the defendants were possessed of a certain automobile, -to-wit: a
Chevrolet Coach, which said automobile was owned, operated
and. controlled by the said defendants at the- time and place
· of the collision hereinafter complained of.
-That on or about the 7th day of September, 1932, Grace 0.
Daniel, plaintiff's infant child of tender years, to-wit: six
years of age, was traveling on foot across Cary .Street in
the. City of Richmond, from the south side thereof to the
north side tl1ereof, between the Streets of Belvidere and
·Pine, and while the said Grace 0. Daniel was so travelling
across the said street, the said defendants then and there
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negligently and recldessly ran their said automobile upon and against the said Grace 0. Daniel, and
then and there knocked her down and threw her
·upon the ground with great force and violence, and by means
of the premises aforesaid the said Grace 0. Daniel, was then
·and there greatly bruised, hurt and wounded, and became, and
was sick sore, lame, and disordered, and so continued for a
'long space of time, to-wit: hitherto.
That on or about the 6th day of September, 1933, the said
Grace· 0. Daniel, by their plaintiff, her father, as her next
friend, admitted by the court to prosecute for her as her
·next friend, instituted her action in the Hustings Court, Part
II. of the City of Richmond against the said defendants, W.
I. W.atson and Capitol Small Loan Corporation for the recovery of damages for the personal injury sustained by her
and recovered in said action a verdict for the sum of FIFTEEN HUNDRED DOLLARS ($1,500.00), upon which ·
judgment was rendered on March 1st, 1934, which judgment
·was acquiesced in and submitted to, by said defendants without noting an appeal and was subsequently paid in full to
the duly appointed guardian of the said Grace 0. Daniel, to·gether with all court costs.
That as a direct result of the injuries sustained by the
said Grace 0. Daniel in the collision aforesaid, the plaintiff,
in the performance of his duty to support, care for and main:.
tain the said ·Grace· 0. Daniel, was obliged to pay and expend,
and has necessarily paid out and .expended, and been de!.
prived of sundry sums of money amounting altogether to the·
sum of Three thousand, eight hundred and thirty dollars and
forty-five cents ($3,830.45) in and about the healing and cur~
ing of the said wounds, hurts, sicknesses and disorder resulting to the Grace 0. Daniel, as aforesaid, from the injuries
received, in said collision, and in the loss of her services resulting from said injuries.
An itemized statement of the various and sundry
page. 8 t amounts 'vhich aggregate the sum of three thousand, eight hundred and thirty dollars and fortyfive cents ($3,830.45), together with the dates from which interest is claimed, follows :
·
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Amounts paid Jennie Page for nursing Grace 0. -Daniel:
Sept. 16th, 1932 to September 23rd, 1932. . . . . . . . . . . . 35.00
Interest claimed ~rom September 23rd, 1932.
September 23rd, 1932 to September 3oth; 1932 ....... 35.00
Interest claimed from September 30th, 1932.
September 30th, 1932 to Octo her 7th, 1932. . . . . . . . . . 35.00
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Interest claimed from October 7th, 1932.
·October 7th, 1932 to October 14th, 1932 ............
Interest claimed from October 14th, 193~.
October 14th, 1932 to October 21st, 1932. . . . . . . . . . . .
· Interest claimed from October 21st, 1932.
October 21st, to October 28th, 1932 .................
Interest claimed from October 28th, 1932.
.,October 28th, 1932 to November 4th, 1932. . . . . . . . . . . .
Interest claimed from November 4th, 1932.
November 4th, 1932, to November 11th, 1932 ..........
. . . Interest claimed from November 11th, 1932.
November 11th, 1932 to November 12th, 1932. . . . . . . . . .
Interest claimed from November 12th, 1932.

35.00
35.00
35.00
35.00
35.00
5.00

·.-:Amounts paid Sallie Walters for nursing Grace 0. Daniel:
l

. ··september 15th, 1932 to September 22nd, 1932 . . . . . .
Interest claimed from September 22nd, 1932.
·.September 22nd, 1932 to September 29th, 1932. . . . . . . .
Interest claimed from September 29th, 1932.
.September 29th, 1932 to October 6th, 1932. . . . . . . . . . . .
Interest claimed from Octobcr 6th, 1932.
.October 6th, 1932 to October 13th, 1932 ..............
Interest claimed from October 13th, 1932.
·
October 13th, 1932 to October 20th, 1932. . . . . . . . . . . .
Interest claimed from October 20th, 1932.
October 20th, 1932 to October 26th, 1932 ..............
. . Interest claimed from October 26th, 1932.
page 9
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35.00
35.00
35.00
·
35.00
35.00 ·
30.00

Amount 'paid Doctors Graham & Faulkner.

July 12th, 1934-For professional services rendered to Grace 0. Daniel
from October 27, 1933 up to and including July,
12th, 1934..................................... 315.00
Interest claimed from July 12th, 1934.
·
Amount paid Dr. Fred M. Hodges.
March 19, 1934-For professional services rendered to Grace 0. Daniel
from December 26, 1932 to February 17, 1934.... 20.00
Interest claimed from March 19, 1934.
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...t\.mount paid Dr. J. B. Dalton.
March 19th, 1934-For professional services rendered to Grace 0. Daniel
\
from September 9th, 1932 to February 23rd, 1933. 300.00
Interest claimed from 1viarch 19, 1934.
Amount paid Dr. E. T. Trice.
For professional services rendered Grace 0. Daniel
from September 7, 1932 to July 11th, 1934.
\
Paid March 19, 1934
$601.00
Paid July 11, 1934
84.00
685.00
Interest claimed from March 19, 1934, on $601.00
and from July 11. 19R4 on $R4.00.
Amounts paid Grace Hospital, Richmond, Virginia, for
hospitalization of said Grace 0. Daniel as follows:
September 7, _1932 to September 14th, 1932 ....... ~ .
Interest claimed from September 15th, 1932.
September 14th, 1932 to September 21st, 1932 ..... ~- .
Interest claimed from September 21st, 1932.
September 21st, 1932 to September 28th, 1932. . . . . . .
Interest claimed from September 28th, 1932.
September 28th, 1932 to October 5th, 1932. . . . . . . . . . .
Interest claimed from October 6th, 1932.
..
October 5th, 1932 to October 12th, 1932. . . .
page 10 } .Interest clai~ed from October 13th, 19·32~
October 12th, 1932 to October 19th, 1932 ....
Interest claimed from October 19th, 1932.
October 19th, 1932 to October 26th, 1932. . . . . . . . . . . .
Interest claim€d from October 27th, 1932.
October 26th, 1932 to N ovemher 2nd, 1932 . . . . . . . . . . . .
Interest claimed from N ov~111ber 3rd, 1932.
November· 2nd, 1932 to November 9th, 1932. . . . . . . . . . . .
Interest claimed from November lOth, 1932.
November 9th, 1932 to November 16th, 1932 ..........
Interest claimed from November 17th, 1932.
November 16th, 1932 to November 24th, 1932. . . . . . . . . .
Interest clai~~d fro~ November 24th, 1932.
October 25th, 1933 to October 30th, 1933 . . . . . . . . . . . . . .
Interest claimed from N ov€mber 1st, 1933.

I

•

'•I"''''

:· .\
72.85
, J:

52~90.'
··~. ~·

31.70
- ~)
32.00
, ·q
31.80
41.20
··.1

31.55
. ·r :( ..:
23.60
23.80
' ~:·
18.90
. ··!
36.60
45.80
"i
·,

..

~
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December 1st, 1933-

Amount paid for invalid chair for Grace 0. Daniel. . 35.00
Interest claimed from December 1st, 1933.
Actual-cost of boarding nurse at home of plaintiff and
f- ••...
-laundering her clothes for a period of eleven
months, at $15.00. per month ................. 165.00
Interest claimed from July 1st, 1933.
Amount actually paid said nurse for s-ervices at home
of the plaintiff for the said Grace 0 .. Daniel,
_148-weeks at $5.00 per week .................. 240.00
Interest claimed from July 1st, 1933.
Actual cost of medicines and dressings for the said
':~· · - Grace 0. Daniel ·.. _......................... 25.00
2-8-34 to .7-11-34 .·
Taxi hire and car fare taking child to and from .Doctor
Trice ·for treatment .........................·. 6.4:4
7...15-34· To shoe heels for Grace 0. Daniel .......... - .80
"16-34 To Paragon Pharmacy for crutch tips. . . . . . . . .25
3-28-34 To Paragon Pharmacy for ·crutches. . . . . . . . . . . . 1.00
1,.:11-34 ToR. L. Booker Druggist-medicine.......... t.OO
4-6~34 To R. L. Booker Druggist-Medicine. . . . . . . . . . 1.10
9-7-32 to 11-22-32page 11} Car fare of J. H. Daniel (father) to and
.~: ..
.
from hospital in looking after child, .76
days at 14c per day ......................... 10.64
.~ '
10-25-33 to 10-30-33

.'

Car fare and taxi .hire of J. H. Daniel (father) to ano
·
from hospital in looking after child and taking
her
there and back . . . . . . . . . . . . . . . . . . . . . . . . . . 1.20
,..
9-7-32 to 11-24-32
Car and! taxi fare of Mrs. J. H. Daniel (mother) to and
.: . from hospital to stay with child, 68 days at 14c,
and 10 days at 25c . . . . . . . . . . . . . . . • . . . . . . . . . . . 12.32
•. -J .. :

10-25-33 to 10-30-33
Car fare of Mrs. J. H. Daniel (mother) to and from
hospital . . . . . .............. ..!. • • • • • • • • • • • • • • • •

•
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Loss of time by J. H. Daniel (father) during illness
of Grace 0. Daniel, 8 days at $4.95 per day. . . . 36.90
Loss of services of Mrs .. J. H. Daniel, wife of J. H.
Daniel in waiting on and nursing child, 22 months
at $20.00 per month ......................... 440.00,:;value of services of Grace 0. Daniel for period of dis'
. ability estimated to be five years at $120.00 per
.
year . . . . . . ............................... 600.oo·
I

That all of the aforesaid sums were necessarily incurred~
and lost by the plaintiff in and about the healing and curing
of the said Grace 0. Daniel of the wounds, injuries and sicknesses which directly resulted to her from said collision with
the automobile of the defendants as aforesaid.
That upon the trial of the aforesaid cause of Grace 0.
Daniel, by her next friend, against the said W. I. Watson;
and Capitol Small Loan Corporation, the said defendants objected to the plaintiff in said ·action proving any of said ex·.
penses, upon ·the ground that the liability to pay them was.
upon the -father, the plaintiff herein, and that they did no~
constitute any element of damage recoverable by the said:
Grace 0. Daniel in her suit for the personal injury to· her-;~
self; that said' objections were sustained by the'
page 12 r court and none of said expenses were allowed or
recovered in said action.
Judgment will, therefore, be asked by the plaintiff against
the said defendants, and _.each of them, at the hands of the.
said court, at the court room thereof on the 23rd day of July,"
1934, the day on which said case is set for trial, for the said,
sum of three thousand, eight hundred and thirty dollars and
forty-five cents ($3,830.45), with interest as above set forth.·
Given under my hand this 13th day of July, 1934.

J. H. DANIEL,
By counsel.
clEO. E. ALLEN,
Counsel.
page 13
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And now at this day, to-Wit: at' a Law and Equity
Court of the City of Richmond, Part Two,· held
the 23rd day of July, 1934.
This· ·day came again the parties, by counsel, and the plamtiff having heretofore, on the 14th day of July, 1934, made
his motion to strike out the plea of the defendants of the oneyear statute of limitations upon the ground that the five-.

W. I. Watson, etc., v. J. H. Daniel.

80

year statute, and not the one-year statute, is applicable to
the. case, and the matter having been fully argued, and the
cou'rt having taken the same under advisement, and having
maturely considered the question, doth grant the plaintiff's
said motion and reject said plea upon the ground that the
five-year statute· of limitations, ·a.nd not the one~yea.r statute,
is applicable to the case, to which action of the court the
defendants, by counsel, excepted upon the ground that the
one-year· statute and not' the five-year statute is applicable.
And, thereupon, neither party demanding a jury, all matters of law and fact were submitted to the court without the
intervention of a jury, whereupon it is considered by the
court that the plaintiff recover of the defendants the sum
of twenty-eight hundred dollars ($2,800.00), with interest
at six per centum per annum from July 24th, 1934, until
paid, and his costs by him -in this behalf expended in and
about the prosecution of his case.
· And, thereupon, .the defendants, by counsel; moved the court
to set aside its said judgment upon the ground that the same
is contrary to the law and the evidence, and particul~rly upon
the ground that the court erred in striking out the defendants'
plea of the one-year statute of limitations, which motion.
the court overruled, and the defendants, by counsel, -excepted.
The defendants having indicated their intention to apply
to the Supreme Court of Appeals of Virginia for
page 14 ~ a 'vrit of error from, an:d supersedeas lto; the
.
said judgment, upon motion of counsel for defendants, it is ordered that execution on said judgment be suspended for a period of ninety days to enable the defendants
to apply for and to prosecute their· said writ of error. But
such suspension: shall not be effective until the defendants;
or some one for them, have entered into a bond before the
clerk of this court in the penalty of Three thousand dollars,
with security approved by said clerk, payable and conditioned according to law.
page 15 } Virginia :
In the Law & Equity Court of the City of Richmond, Part II.

J. H. Daniel, Plaintiff,

v.
W. I. Watson and Capitol Small Loan Corporation, Defendants.

.

..
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STIPULATION OF COUNSEL.
.

.

We, the undersigned, Geo. E. Allen, counsel for the plaintiff, J. H. Daniel, and R. E. Cabell, counsel for the defendant, W. I. Watson and Capitol Small Loan Corporation, do
hereby agree that the facts in the above captioned case,
proved upon the trial thereof, are as set forth in the plaintiff's amended notice of motion except as to the amount of
damages, and that the record in this case shall consist of
said amended notice of motion, the defendants' plea of the
one-year statute of limitations, and the statement in writing
of the grounds of defense of the said defendants, together.
with such orders as may have been entered in the case.
Given under our hands this 23rd day of July, 1934.
GEO. E. ALLEN,
R. E. CABELL &
M. W ALLA.CE MONCURE, JR., p. d.
Teste: This 23rd day of July, 1934.
FRANK T. SUTTON, Jn., Judge.
page 16 ~

I, Luther Libby, Clerk of the Law· and Equity
Court of the City <;>f Richmond, do hereby certify
that the foregoing is a true transcript of so much of the record
as was agreed between counsel should be copied in the above
entitled case wherein J. H. Daniel, is complainant and W. E. ·
Watson and Capitol Small Loan Corporation, defendants,
and that the plaintiff had due notice of the intention of the
·
defendant to apply for such transcript.
Witness my hand this 6th day of September, 1934.
LUTHER LIBBY, Clerk.
Fee for record, $7.50.
A Copy-Teste:

M. B. WATTS, C. 0.
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