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' ' The briefs shall be printed in type not less in size than
small pica, and shall be nine inches in length and six inches
in widt h, so as to conform in dimensions to the printed
records along with which they are to be bound, in accordance with Act of Assembly, approved March 1, 1903 ; and
the clerks of this court are d irected not to r eceive or flle a
bri ef not conforming in all respects to the aforementioned
requi rements.''
The foregoing is print<'d in small pica tY-.pe f or the info rmation of counsel.
'
M. R. WATTS, Clerk.

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2006
STATE-PLANTERS BANK Al~D TRUST COMPANY, A
CORPORATION, Plaintiff-in-Error,
'Versus

HORACE GANS, Defendant-in-Error.

PETITION FOR WRIT OF ERROR.

To the Honorable the Chief J·ustice and the J~tstices of the,
Suprenw Cou/rt of Appeals of Vtr,qinia,:

Your petitioner, State-Planters Bank and Trust Company,
a corporation,- respectfully represents that it is aggrieved
by a final judgment of the Circuit Court of the City of Richmond, in the sum of Thirty-five Fiundred ($3,500.00) Dollars,
rP.ndered on the 3oth day of 1\larch, 1938, in favor of the plaintiff in thP. aboYe-eutitled case, wherein your petitioner was
the dP-fendant. The partiP-s 'viii be hereinafter referred to
as the plaintiff and defendant, according to their respective
positions in the trial court. Unless otherwise indicated, all
italics are ours, and the page nun1bers are to the transcript
of the record. Counsel for the petitioner desire to state
orally to the Court 'the reasons for reviewing the decision
complained of and adopt this petition as the original brief,
copy of which was delivered to rrhomas 0. 1\Ioss, Esq., ·Colin- '
sel for the plaintiff on the 17th day of J unc, 1938.
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STATEI\'IENT OF THE CASE.
Herewith is presented a transcript of the record, from
which it will appear that this was an action for damages to
the plaintiff, arising out of a fall at the 'defendant's entrance
on .August 7,-1936 (R., p. 10).
· •rhe plaintiff, Horace Gans, a man forty-five (45) years
of age (R·., p. 40), 'whose firm had been a depositor with the
State-Planters Bank & Trust Company for a number of years,
went to the bank on the 7th day of Aug·ust, 193(), to make the
usual deposit (R., p. 41). The entrance to the bank has one
stP.p up from the sidewalk, at which point there are swinging
doors, then a vestibule, and then three steps from the vestibule up to the main floor of the bank lobby (R., pp. 20-21).
This entrance is well lighted, because even with the glass doors
shut the daylight goes through t~1en1 (R., p. 49'), and on the
day in question the doors were open (R.. , p. 73).
Mr. Gans entered the vestibule on that day, and, as he
WP.nt up the three steps, he smnehow got hung up on them
(R .• p. 41) and twisted his knee (R., p. 28). Mr. Gans was
the only witness who testified as to his slip on the step and
described it as follows on direct examination (~., pp. 41-42):
''A. I don't remember the particular door I used, but after
I entered the vestibule I feel I went somewhat to the left of
the center in going· in therP..
''Q. On those steps was there a rubber mat?
''A. Yes, a rubber mat on the steps.
"Q. Tell what occurred when you went up on the steps f
''A. As was nt" usual custorn. I started up the steps to go!
in the bank to rnake the deposit and somehow got hung .up on
·the-step; it happened so qu,ick I co'ttld not tell what had oc' (m,rred; my knee ttuas .rJivin,q m.e excrucia,ting pain; my knee
went out, 'lnJJ foot slipped on the step and I could 1wt bring my
left le,q back.. I came down on my foot and shifted my foot
and leaned somewhat against the wall to rest until ·I could
continue on and it took me several moments to be able to
g-radually 'vork that knee out straight so I could get my foot
flat on the ground ag·ain, and about that time Mr. Reuben
Andrews, an officer of the bank, whose desk was in such a
position he could seP. out th~ doorway evidently saw I was in
some trouble and came to ask if he could give· me any friendly
assistance. I told him I thought I would be able to get my leg
straight in a few minutes. I told him after a few nunutes I
thought I was all right now, and I went in the lobby of the
bank and had not taken more than three or four ste,ps before
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my leg gave away again and in a few more minutes I was
able to get to the window to make my deposit.
"Q. Did you tell ~{r. Andrews at the time that your foot
had slipped on the step?
"A. I don/t know. I .told him so'Jnething slipped and I did
not know what it was on."'

•
On cross examination, he testified (R., p. 52):

"Q. I believe that you stated, in answer to Mr. Moss's
question, that this thing happened so fast that you did not
know what had occurred f
·
. ''A. That is right, except in going up those steps it occurred
on those steps from a twist of my foot, or a slip.''
These three steps had been covered with rubber corrugated
matting when the bank was built in 1925 (R., pp. 76, 83) .
. These mats WP.re cemPntecl onto the steps and were not loose
at the time of the ae<!ident (R., pp. 13, 24-25, 67).
The mats were three-sixteenths of an inch thick (R., p. 80),
and were placed just back of the nosing of the steps, about
threP-quarters of an inch from the tread (R., p. 74). .The
witness H. D. Goldman described the mat as follows (R., p.
11):

"A. I P.xamined the1n and noticed the matting, a rubber
matting, on the steps. This 1natti.ng was not only frayed
somewhat at the end of the steps, as it was at the far end of
it, but. also, the matting· was worn in various spots all along
the center and the side back of thf' edge.
"Q. On which side¥
''A. I noticed particularly from the center to the right
side. I usually ~o in on the rig·ht-hand side. My office is on
Tenth Street. I enter at thP Ninth Street door, the east door
of the bank nearest Tenth Street.
'' Q. You say thP rna t 'vas frayed?
"A. The mat was frayed at the end and a little bumpy in
spots back of the edge and holes in it, little worn spots in the
mat, itself.
'' Q. What was the size of that hole or holes' ·
''A. ThP. holes were i rregt1lar; some spots here and there;
but I should say 1;1? inches in diameter and size.
'' Q. How deep would you say they were Y
''A. Well, you could see the steps under part of them, the
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color of the steps, of the marble, or whatever it is under
there.''

*
'' Q. Was the rnat pulled up any, inclined to be pulled up 1
.''A. No; it was frayed here; I don't know that it rolled
back like you sometimes see a matting do.
"Q. Was it worn Pnough to catch your shoes t
''A. Some places in there perhaps the size of half a dollar
and the heP.l mig-ht get in there.''
~Ir. Gans testified as to .their condition two or three days
after the accident as follows (R., p. 43):

''A. I saw the rubber 1nat on the steps had deteriorated;
some ragged edges and holes or slits in the mat.
'' Q. What did you find 1
.
''A. The holes were probably the size of a twenty-five or
fifty cent piece, something like somesri one had run a knife
into an inch or so'/!;
_J·"l,-J ~ 'l T 'flO

1:.:'

The employees of 4he bank, T. R. Salley, J. C. Jennings,
J. J. Jennings, and W. D. Roberts testified that the 1nats were
worn some, being slick from general wear for about 1% inch
from the beginning of the mat (R., pp. 23, 24, 69, 74-75, 81).
Exhibit ''A'', introduced in evidence, was the same kind
of matting (R., pp. 66, 80). The identical n1atting which wa8
3/16 inch thick (R., p. 80) was not available at the trial because it had been taken up in l\{arch, 1937 (R., p. 22), and
replaced with carborundum. This was done in the regular
course of business (R., p. 15) and, as is pointed out hereafter,
was done before the plaintiff had made any claim that it was
responsible.
On ~!larch 3, 1937, .smne seven ttnonths after the alleged occu·rr·ence the plaintiff '\Trote the defendant about the condition of his kneP, ''believing you to be interested in the mat1 1 . "H
. . B• G
r. No. 1, " R ., p.. 45) . E ven th·1s
t er :~r: ·~· ' ' (E xh·b·t
letter did not indicate that the mat was defective and, as the
fpllowing testhnony of the :plaintiff Rhows, he had not claimed
prior to the tin1e referred to that defective n1at was the cause
of his injuries. Indeed, the fi·rst tin1-e th·is um.c; claimed was
in the ·notice of mof.ion, 1vhich was rr-turnable on llf.ay 9, 1937
(R., p. ~), 1nore than n/ne 1nonths later. .This testimony is
found on pages 51 and 52 of the record:
:11:

'' Q. In the correspondence, or the docnn1entary details
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that any of us had, do you recall whether prior to .March,
1937, you ever indica ted to an official of the bank by any writ-:

ten data that the cause of your injury was a dilapidated or
worn mat on the stPpsY
''A. Did I indicate that in writing to any official of the
bank prior to March of this year 1
'"Q. Yes?
"A. No, sir.
''By Court :
'' Q. Did you indicate it to them in any other way, Mr. Gans f
"A. I don't know, except in conversation with this bank
official in asking me what the bank was doing.
"Bv

~{r.

Mav:

"~Q. As well as being a depositor in the bank you let seven

months g-o by without calling it to the attention of the hankY

"By ~fr.
"By· ~fr.

~Ioss:
~lay:

He did not say that.
The witness is on cross examination.

''Q. What 'vas the convers.ation with Mr. Goddard that
you referred· to with reference to a deteriorated mat or defective mat, or mat with holes in it?
''A~ I don't know that there ·was any particular reference
to that, sir.''
Corroborating the fact that the plaintiff made no claim
that the mat was defective or responsible for his injuries,
and without any contradiction, the follo,ving witnesses testified that at the time of the accident Mr. Gans only claimed that
something slipped in his knee.
~[r. R.. G. Andrews, the assistant cashier of the defendant,
··· testified Qn page 57 as follo,vs:

"Q. Did he ever complain to yon of any mats on the two
steps leading into the revolving· door being worn out or in a
dilapidated or worn condition?
"A. 1\tir. Gans has never indicated to me as vet that the
hank was in any 'vay. responsible for his accident.''
~fr. J. C. Jennings, who was then acting as bank clerk, ran
out along- with ~Ir. Andrews to assist the plaintiff (R., p. 64).
His testimony on pag·es 64-65 is as follows:

''A. "\Vhen Mr. AndrP.ws ran out to him we both got, to
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him at the same time and he was .falling· between the doorway and the stairway.
'' Q. Was there any conversation you heard between ~Ir.
Gans and ~{r. Andrews 1
''A. Yes, I heard ].{1·. A.nclrews ask him what happened
and he said as he turned in the bank something slipped in his
knee.
'' Q. Did he 1nake any complaint as to there being any defect in the tnat on the steps leading up to the revolving doors
at that time 1
''A. He did not.''
l\f.r. Paul Mayo, who was another assistant cashier of the
defendant, also testified that he had talked on occasions with
the plaintiff. about the accident, but complaint was never
maclP. to him by l\ir. Gans that the mats on the steps were de·
fective (R., pp. 70-71).
About six hundred people a day enter that entrance, and
this was the first injury that had been reported (R., pp. 55,
62, 77).
The condition of the steps was open and obvious to any
one who would look (R., p. 15), but Mr. Gans testified that he
had not noticed the frayed edges or worn places, or even the
matting on the steps on all the occasions he had entered the
buildin~; (R., pp. 49, 50), and that he did not pay any attention to them because they were just steps to him (R., p. 50).
ASSIGNl\IENT

0~,

ERROR NO. 1.

The court erre{l in overruling the defendoot 's motion to,

.t:;et as~ide the 1;erdict of the .iurJJ and enter .iud,qntent in behalf
of the defendant on, the .Q'round that there was no evidence in

the .case that the defendant was
4, 5, 6).

g~tilty

of negligence (R., pp.
•

ASSIGNMENT OF ERROR NO. 2.

The court e'l'"red in 01Jerrulin.,q the· de{enda1~t's motion to .
.r;et aside the verdict of the jurJJ and enter jud_q1nent in behalf
of the defenda-nt on the grownd that there was no evidence in
the case that the defendant was guilty of negligence ~vhich was
the vroxi·mate ca~tse of the plaintiff's in}u.ries (R., pp. 4. 5, 6).
ASSIGN1VI:ENT OF ERROR NO.

~.

The Court erred in overrulin_q the defendant's motion to
set aside the verdict of the .iurJJ and enter .i~tdgment in behalf
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of the defendant on the ground that the pla·intiff was guilty
. of contributory negligence as a matter of lauJ which efficiently
contributed to cause his inj-uries (R., pp. 4., 5, 6).

These same questions were raised by a motion to strike the
plaintiff's evidence (R., p. 53) and a motion to strike all the
P-Vidence (R., p. 85) and by the defendant's objection to each
and every instruction granted for the plaintiff (R·., p. 89) on
the same grounds as are asserted in the assignments of err~r.
ASSIGNMENT OF ER.ROR NO. 1.
The Defendant TVas G-uiUJJ of No Negl-igence.

1Jpon th~ above facts, it is submitted that liability on the
g·round of negligencP. in this case could only be predicated if
the defendant ·were hold to be an insurer of the safety of the
plaintiff. The only fault that could be found is the fact that
a sPmi-permanent part of the steps had become worn fron1
constant USP.. The defendant was under no duty to put in
the rubber n1ats, and, if the steps had been marble or wood,
appreciable wear or a condition of slipperiness would be the
normal result. The defendant, however, undertook to increase the safety of the public, even beyond what should be
required, and put in the rubber matting which had been safe
for a period of twelve years, because no accident had come
to its attention, even though six hundred people made use of
that entrance a day (R., pp. 55, 62, 77).
A case directly in point is .7'rJJO·n v. Chalmers, 200 N. Y.
~upp. 362, where the edge of a marble step was worn back
three-eighths of an inch and down eleven-sixteenths of an
inch. In reversing a judgment for the plaintiff against the
defendant's store, the Supren1e Court of New York said on
page 364:
''It is a mattAr of common knowledge that many homes
and public buildings of today are old structures, witl1
worn 1narble or stone steps and walks. Such are in constant
use, and accidents upon then1 are not so frequent as to stand
aR warnings of dang·er therein. If a wearing of the character
disclosed in the case is sufficient warning that danger exists
therein to whomever may be invited upon the premises, many
of thosP. ancient buildings and homes, examples of art and
beauty, must be restored with new work. If these defendants
should be held liable to these plaintiffs, then it would seem
that the, owner of a colonial home would be liable, if one of his
invited guests should slip and fall on his worn stone steps.
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Such would be a rule unjustified and too harsh.
The host
does not re~lize he is inviting his gn~sts to danger.
"We cannot think that such a comUtion as disclosed here
is sufficient to attract the attention of the owner, or that he
would naturally as a prudent pen-on foresee that one using
these steps with rl?a.sonable care would be exposed to any
'unnecessary or unreasonable danger.' Any person using
these steps auu exercising l'NtSLnab]e care could descend them
in absolute ~afety and wi.thout rie.k. ]n our view, the defect
complained of was t.oo ~;light to render the defendants liable
for the accident which occurred. In .lhoyer v. Hills Brothers
·co., s-ttp1·a, the defect was in an iron door mat, some of the
bars of which were depressed belo'v the common surface. The
plaintiff's heel caug·ht und he fell. It was held that the defect was too slig·ht to ~ustain liability against the storekeeper
and that the duty of the defendant is not to be measured by
what, after the uccidnnt, uppears to be' the precaution which
should have been taken.''
In lJlulle·n v. 8ensenbrenner Me1·cantile Co., 260 S. W. (Mo.)
982, 33 .li. L. R. 176, where a plaintiff fell because of a crack
in the floor, causi~g a tile to bP. one-fourth of an inch higher
than the rc~st, the Court, in denying recovery, said on page
179 of 33 A. L. H. :
·
''As to whether the tile was so slick as to be dangerous :
Defendant's evidence is that the tile floor was put down in
1915, and this accident happened four years afterward, and
that in the meantime thousands of people must have passed
over it before plaintiff was injured, and also after plaintiff was
injured, up to the time of the trial, and that no other person
was ever injured thereon by slipping or otherwise, although
it was always in the same condition as when plaintiff was injured Such evidence conclusively shows that said tile was
not so slick, or said <:·ntrance so sloping, or the crack therein
so large or of such character as not to be reasonably safe,
without rugs or sawdust or any other covering thereon."
In C'ha1Jman v. Clothier, 274 Pa. 394, 118 Atl. 356, a depression in a 111arble step, dne to constant USe; WRS heid to be·
insufficient upon which liability against the proprietor of the
defendant's ~tore could be based. Also in Brace v. Kirby,
43 Pa. Super, Ct. 389, a n1etal strip on a stairway, which had
become loosened so that it was raised one-fourth of an inch,
'vas held to he insufficient to establish neg·ligence on the part
of the pl'oprietor.
.
In Walker v. Grand, etc. Stores, 137 .A:tl. (N. J.) 563, (af-·
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firmed on reasons below in 140 Atl. 922), it was held that a
metal nosing, which had become worn by use, was not a negligent condition. The Court said in part:
''Those no sings are such as are commonly placed on stairways 'vhere large numbers of people are passing up and down.
It is common knowledge that such metals become smooth
when worn, but under the case cited it does not constitute negligence to permit their continued use. The tendency of .a
n1uch-used substance of any sort is to become smooth, and it
would be a hard rule to require that floors, stairs, steps, and
similar constructions should be changed whenever use might
smoothen their surfaces.''
In W. T. Grant Co. v. Edna R. lflebb, 166 Va. 299, 184 S. E.
465, the plaintiff, 1Yirs. vVehb, was standing at a counter in the
store looking at some merchandise when she slipped and fell.
In reversing a judgment for the plaintiff, the Court held that
the following facts were insufficient to show that the defendant store had breached any duty to-\vard the plaintiff:
"At that thne, she was standing still. In answer to her
mother's inquiry, she stated she 'swung' her head and body
around and one ·foot 'started slipping and in trying to catch
111yself with IllY. P.lbow on the side of the counter, I did not
mak«? anv success and landed on the floor.'
''She said she had been there a number of times before,
that on that day she did not notice anything unusual about the
floor, and did not pay any attention to it.
"Her mother, 1\irs. Root, a lady seventy-two years of age,
testified that there was son1e preparation on the floor, and
it was slippery, but she said she did not know what caused
her daughter to fall.
"Mrs. Webb and the nurse testified that when the ·parties
reached home in an ambulance, she examined the bottom of
her shoe, which showed some deposit of oil, or some oily looking substance on it; but she had been in other stores on the
street and in an ·automobile, and no one stated where- 1\irs.
Webb had obtained the stain on the bottom of her shoe.
''The undisputed evidence for defendant was ·to the effect
that the floor was not treated with oil, but with a preparation
known as Trackless Floor Dressing; that the last treatment
was given on October 21st, some twelve days prior to the date
of the accident; then the floor was mopped dry with a mop.
and no liquid left; that every nig·ht it was s'vept or mopped
after closing time; that approximately 1,600 customers a day
had been in the store in the interval between October 21st and
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November 2nd, and no one had slipped or fallen on the floors .
.At the counter ~irs. Webb fell, there was nothing unusual
noticed there before, or irmnediately after the accident, no
liquid or loose oil observable.''
The case of Norfolk v. Anthony, 117 ·va. 777, is not in point.
In that case the evidence disclosed that the floor of the defendant's market was kept in a filthy condition, with refuse
being allowed to accumulate at the door sill where the plaintiff fell. It was, also, sho,vn that the floor at the doorway
had sunken and broken so that it was five-eighths of an inch
lower on one side of the door and two and one-half inches
, lower at the other side of the door. The plaintiff testified
that she slippe~ on a cabbage leaf or so1ne of the refuse on
the floor and, in trying to catch herself, her heel caught on
the two and one-half inch break at the doorway. Under those
facts, the Court affirmed a verdict for the plaintiff, although
it said that it was a doubtful case. Certainly an accumulation
of refuse· and a two and one-half inch break and lowering of
the floor is an entirely different proposition from the normal
wear on a semi-pennanent matting attached to the floor.
ASSIGNMENT OF ERROR NO. 2.

The Plaintiff lias Failed To Prove 'That the JJ;Jatting CatUsed
the ...4 ccident.
An examination of the plaintiff's testimony discloses that
he .has utterly failed to prove that any alleged defective condition of the matting was a cause of his accident. His description of the accident (pages 41 and 52 of the record)
leaves everything· in doubt as to what happened, except that
he somehow hyisted his knee~ He said that he "somehow got
hun~; up on the step; it happened so quick I could not tell what
occurred'' and ''it occurred on those steps from a twist of
my foot or a slip.''
Although there was evidence at the t1·ial of the condition
of the matting, at no other time up to the time suit was in-stituted had it.ever been claimed that the matting was a cause
of the accidP.nt (R., pp. 65, 71). T.Vithout any contradiction,
the witnesses . .~ndrews, J. 0. Jennings and l\fayo testified
that 1\fr. Gans, about the time of the accident, only claimed
that somP.thin~: slippEld in his knee (R., pp. 56, 64, 71). The
state of uncertainty as to what caused the accident, in tlie
plaintiff's own testimony, combined with his failure to deny
that he said thut it was caused by something's slipping in his
knee, utterly fails to carry his burden of proof to show a con-
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nection between the worn places on the matting and the ac'cident.
·
In Virginian Ra.ilu;ay CQ. v. Hnle~,1, 1.56 Va. 350, it 'was held
that proximate cause will never be presumed, and the burden
is upon the plaintiff to show that there was, in fact~ a causal
connection. On page 379, it "ras said through the late J\i!r.
Justi-ce Epes:
''The establishment of a causal connection between the
failure to give the signals and the injury is as essential an
element, and as much a part of the plaintiff's case as the
establishment of the fact that the defendant failed to give the
statutory signals, or that he was .injured. All three elements
must be established bv the evidence. A causal connection be-·
tween the failure to g-ive the signals and the injury"will no
more be presumed than that the defendant failed to give the
signals or that the plaintiff was injured.''
And on page 381 :

"But, as has been said, it i~ not sufficient to support a recovery that the eYiclt1nce 1nerely fails to show that the accident could or would have been nverted by giving the signals,
or that the evidenc~ ~hows merely a possibility that had the
signals been given the accident would not have happened. If
it stopped there~ the causal connection between the failure'
to give the signals and the injury would be left merely conjectural; artd the bu·rden -in the,c;e Gases, as in all othe.r negligence cases, rests ~tpon the plaintiff to establish; the causal
connection betu.Jeen the. ne.qli_qencc of the defendant and the
dwm,age to the plaintiff bc?!Onrl n met·c conject'Ure. The evidence tending to show cnusa] connection must be sufficient to
take the question out of the realm of mere conjecture; or
speculation, and into the realm or legitimate inference, before
a question of fact for snb1ni~sion to the jury has been mado
out.''
In Kenny 01J. v. Drm·nis, 167 Va. 417, l\1:r. Justice Hudgins,
who delivered the opinion of the Court, said on page 420:
"This evidence fails to fasten any responsibility on the
defendant for injuries to plaintiff. Where the evidence shows
that any one of several things ma.y ha.ve caused the injury,
for some of which defendant is responsible, and for some of
which defendant is not responsible, and leaves it ~tncertain
as to what ttvas the real cause, then plaintiff has fOJiled to
·
establish his case.''

.
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I~1 Toscooi v. Qu-ackenbush Co., 170 Atl. (N. J., 1934) 212,
it was- held that a fan-shaped stairway, which was built contrary to the building code, having the inside of the tread of
the steps too narrow, was not shown to be the cause of the
accident. On page 214 it was said:

""\Vas the width of these stairs causative of the accident t
There is no such proof in the instant case. It is elemental
that causation must appear in any case based on negligence.
The plaintiff must prove negligence. The plaintiff's own explanation of the accident was that she 'just nlissed' her footing and fell. Surely, this is no proof of causation or negligence.''

It is submitted that the plaintiff's evidence, at the most,
leaves the cause of his accident entirely speculative, and,
from the above authorities, entirely insufficient upon which a
verdict or judg1nent can be sustained.
ASSIGNl\iENT OF ERROR NO. 3.

The Plaintiff Was G1-tilty of Contribu,tory N egligenoe ..As a
:Jfatter of La'lv.
I

The plaintiff testified that he did not notice the steps; that
they were just steps to him. He was a depositor at the bank,
and, if he did not ascend those steps every day, he did at
least. several times a week. Yet, he claims that he had never
noticed the worn places in the matting. If the condition were
serious enough to be negligence on the part of the defendant,
then it would be serious enough to have been noticed by the
plaintiff, if not at that particular time, certainly on one of
the numerous occasions he had entered the bank. The evidence disclosed that it was well lighted and that there was
no difficulty in seeing it (R., p. 15).
In Schlossber,q v. Brugh, 167 Va. 49, 54, it was held by our
Court of Appeals that n pedestrian in a street, who, through
mere inattention, f::tils to avoid a danger which is plainly
visible to him, is guilty of contributory negligence as a matter of la,v.
In Kern v. A. &; P. Tea Co., 204 N. }:. Supp. 402, a fanliliarity by the injured person with the entrance of a. store precluded a recovery for a fall on a crack in the tiled entrance.
In Reid v. Mi1nico (1927), 1 D. L. R. 235, an Ontario ease,
it was held that knowleqge of a depression in the approach
to a store precluded a recovery.
·
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In Vogt v. Wurmb, 300 S. W. (1\:Io.) 2·78, it ·was held that
store was not liable for a fall on boards placed on the tread
of each step, which were placed there because the steps were
being painted. The Court said tha.t whatever danger was .inherent in the condition of the steps was perfectly obvious,
and there was n.o lurking peril or concealment of anything
·
touching the physical situation.
In King v. Thackers, Inc., 178 S. E. (N. C., 1935), 95, it was
held that a customer, who was passing through the kitchen to
go to the washroom and slipped on some corn meal on the
floor, was contributorily negligent as a matter of law.
~;t

CONCLUSION.
Because of the errors assigned, your petitioner prays that
a writ of error from and a s~tpersedeas to the said judg·1nent of
the Circuit Court of the City of R.ichmond be awarded; that
if any one of the assignments of error be well taken, the judgment of the trial court be reversed and final judgment entered here in its favor, and that such other relief be afforded
as to the Court seems proper.
Your petitioner having executed a suspending bond in accordance with Section 6338 of the Virginia Code, as a1nended
by the Acts of the General AssCinbly of 1934, conditioned
as required for a supersedeas bond in Section 6351 of the
Code, as amended, in the penalty of Four Thousand ($4,000.00) Dollars (R., p. 94}, it is respectfully requested that,
if the writ of error and supersedeas be awarded, your petitioner not be required to execute a further .r;upersedea.r:;
bond.
Respectfully submitted,
STATE-PLANTERS BANI( .AND TRlTST
COl\IPANY, a. corporation,
By SINNOTT & 1\IAY,
V. P. RANDOLPI-I, JR.,
Counsel.
We, John G. n1.ay, ,Jr., and V. P. Randolph, Jr., Attorneys
practicing in the SnprP-me Court of Appeals of Virginia, do
certify that, in our opinion, the judgn1ent of the Circuit Court
of the City of Richmond, Virginia, in an action at Ja·w' wherein IIorace Ga.ns wa.s plaintiff and State-Planters Bank and
Trust Company, a corporation, was defendant, rendered on
tbe 30th day of 1\IIarch, 1938, a transcript of the reco-rd of

\
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which is attached hereto, is wrong and should be reviewed
and reversed by the Supreme Court of Appeals of Virginia!
Given under our hands this 17th day of June, 1938.
JOHN G. MAY, JR..,
V. P. RANDOLPH, JR.
Rec_eived June 17, 1938.

M. B. WATTS, Clerk.

Writ of error and MttJersedea.9 awarded. (Bond given.)
PRF.STON \V. CA:l\IPBELL.
To the Clerk at Richmond.
July 4, 1938.
Received July 5, 1938.

~I.

B. W.

RECORD
VIRGINIA:
·PLEA8 before the Circuit Court of the City of Richmond held in the Conrt room of said City, in the City Hall
thereof, on Friday, the 22nd day of April, 1938.
BE IT RE~IEJ\1:B.ERED that heretofore, to-wit: At a
Circuit .Court of the City of Richmond held in the Court room
of the City Hall. thel'eof, on Saturday, the 29th day of May,
1937, the following order was entered:

Horace Gans, Plaintiff,
v.
State-Planters Bank and Trust Company, a corporation, Defendant.
I

ORDER.
This day came the plaintiff, by his attorney, and on motion
of the said attorney this Notice of Motion is docketed.
page 2

~

Horace Gans, Plaintiff,

v.

State-Planters Bank and Trust Company, a corporation, Defendant.
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NOTICE OF MOTION FOR JUDGMENT.
To: State-Planters Bank and Trust

Comp~ny, ~

corporation.

Take notice that I shall upon the 29th day of May, 1937,
at 10 :00 o'clock A. 1L, or as soon thereafter as counsel may
be heard, move the Circuit Court of the City of Richmond
.at its court room on the second .floor of the City Hall in the
said city for judgment against you in the sum of TEN THOUSAND ($10,000.00) DOLLARS, which amount is due to me by
and from you on account of damages and injuries sustained
by me as a result of the following·:
I allege that upon the 7th day of August, 1936, I entered
your banking house located at No. 900 East l\{ain Street,
Richmond, Virginia, as a customer and was upon your
premises as an invitee.
I allege at the time I 'vas walking up certain steps leading
from the vestibule of your said banking house into the banking room of your said building, and while 'valking up the said
steps, my foot was caused to slip and turn'· by reason of a
dilalpidated, deteriorated and 'vorn condition of a certain
· rubber mat upon the steps as aforesaid, 'vhich condition was
not reasonably safe, but that you negligently and carelessly
permitted the said condition to exist and remain; and as a
result of your aforesaid neg·ligence upon the ocpage 3 ~ casion in question, my left knee and leg were seriously and permanently injured to the extent that
it became necessary for an operation to be performed upon
my said left knee; and I have expended and shall be required
to expendJ large su1ns of n1oney in an effort to be cured of my
said injuries. I further allege that I have lost a long period
of time from my employment and have been damaged by
means whereof in the sum of $. . . . . . . . . I further allege
that the injuries ·sustained by me are of a. permanent and
incurable nature.
To my da-mage in tlw sum of TEN THOUSAND ($10,000.00) DOLLARS.
Respectfully,
HORACID. GAN·S,
By THOl\IIAS 0. MOSS,
Counsel.
And at another day, to-wit: At a Circuit Court of the City
of Richmond held in the Court room of the City Hall thereof,
on Thursday, the 16th day of December, 1937.

16

Supreme Court of Appeals of Virginia

page 4 ~ Horace Gans, Plaintiff,

v.

State-Planters Bank and Trust Company, a corporation, Defendant.
ORDER.
This day came the parties here~n, by their attorneys, and
the defendant entered a Plea of Not Guilty, and the general
issue and put itself upon the country and the plaintiff likewise, and the issue is thereby joined.
Then came a jury, to-wit: C. &. 'Villimns,. \V. B. Whitlock, L. ,V. ~Ieeks, C. B. Price, Clarence C. Cosby, C. Allen
Baker and A. Simpson Williams, 'vho were sworn to ·well and
truly try the issue joined and a true verdict render according to the evidence;. and having· heard the evidence and the
instructions of the Court and the argument of counsel were
sent to their room to consider a verdict and after a thne returned into Court with a. verdict in the following words and
.figures: "vVe, the jury on the issue joined, find for the plaintiff and assess his damages at $3,500.00, C. C. Cosby, Foreman.'' The jury was then discharged from further consideration of this case.
The defendant, by its attot·ney, moved the Court to set
aside the verdict of the jury and enter. juclgtnent on behalf
of the defendant, or, in the alternative, a'vard it a new trial,
on the following grounds :

1. That there is no evidence in the case that the defendant
was guilty of negligence ;
2. That there is no evidence in the case that the·
page 5 ~ defendant was guilty of negligence which was the·
proximate cause of the plaintiff's injuries;
3. That the plaintiff was guilty of contributory negligence
as a matter of la'v which efficientlv contributed to cause his
injuries, which motion the Court continued to a future date
for consideration and determination.
And at another day, to-wit:
At a Circuit Court of thH City of Richn1ond held in the
Court room of the City Hall thereof, on Wednesday, the 30th
day of March, 1938..
page 6 ~ Horace Gans, Plaintiff,

v.
State-Planters· Bank and Trust Company, a corp0ration, Defendant.
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ORDER..
This day cmne again the plaintiff and defendant, by counsel, and the Court having heard argument upon the 1notions
of the defendant to set aside the verdict of the jury rendered
in this case and enter judgment in its favor, or in the ·alternative award it a new trial, and now being advised of its
judgment to be rendered herein doth overrule the said
motions; to which actions of the Court the defendant excepted.
Therefore it is considered by the Court that the plaintiff
recover against the defendant the sum of Three Thousand
Five Hundred ($3,500.00) Dollars, with interest thereon to be
computed after the rate of six per centum per annum from
the 16th day of December, 1937, until paid, and his costs by
hhn about his suit in this behalf expended; to which actions
of the Court the defendant excepted.
!Iemorandum: Upon the trial of this case the defendant,
by counsel, excepted to sundry opinions of the Court given
against it and on its motion leave is hereby given it to file
bills or certificates of exception or a properly authenticated
copy or report of testimony and other incidents of the trial
herein at any time within sixty (60) days from this date as
prescribed by law.
page 7 ~ And the defm1dant having indicated an intention
to apply to the Supreme Court of Appeals of Virginia for a writ of error and s~upersedeas to said judgment,
execution thereon is suspended for a period of ninety (90)
days from this date, and until the Appellate Court has acted
on a. petition for a writ of error, presented to said Court, or
one of the justices thereof, within ninety (90) days from this
date, and until this Court shall thereafter authorize execution
to issue, upon condition, however, that the defendant, or
some one for it, shall within twenty (20) days from this date
enter into bond in the Clerk's office of this Court with surety
to be approved by its Clerk in the penalty of Four Thousand
($4,000.00) Dollars with all the conditions prescribed by Section 6351 of the Code of Virginia relating to supersedeas
bonds.
Upon motion of the defendant, a. certain stipulation between counsel, elated 1\tiarch 29, 1938, is ordered filed as a part
of the record of this case.
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page 8 ~ Horace Gans, Plaintiff,

v.

State-Planters Bank and Trust Company, a Corporation, Defendant.
STIPULA'J.1ION OF COUNSEL.
• It is agreed between counsel for the respective parties hereto that the defendant's Exhibit .A, consisting of a rubber
mat, introduced in evidence at the trial of this case, will be
delivered by counsel for the plaintiff-in-error to the Supreme
Court of Appeals of Virginia, along with the petition for a
writ of error and supersedea8. In the event a writ of error
and supersedeas be awarded by the Supreme Court of Appeals of Virginia, said Exhibit shall be kept with the manuscript record of the case and may be referred to by either
party to this litigation in oral argument, or otherwise, before
the Supreme Court of Appeals of Virginia.
"'\Vitness our signatures this 29th ~day of J.\llarch, 1938.
THO}fAS 0. l\£0SS,
Counsel for Horace Gans.
SINNOTT & J.\IIAY,
Counsel for State-Planters Bank and Trust
Company.
page 9

~

And at another day, to-wit: At a Circuit Court
of the City of Richmond held in the Court room of
the City Hall thereof, on Friday, the 22nd day of April, 1938.

Horace Gans, Plaintiff,

v.

State-Planters Bank and
fendant.

T~ust

Company, a corporation, De-

ORDER.
On motion of tl1e defendant, State-Planters Bank and Trust
Company, by counsel, and after due written notice to the plaintiff, the stenographic trm1script of the testimony and other
incidents of the trial in this case 'vere authenticated, pursuant
to Rule 24 of the Supreme Court of Appeals, by the Judge
of this Court and is ordered to be made a part of the record
in this case.
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Howard D. Goldman.
page 10

~

ALL OF THE

TESTil'IO~

OF THE CASE.

EVIDEN'CE FOB PLAINTIFF.

HOWARD D. GOLDMAN,
being first duly sworn, testified as follows :
DIRECT EXAMINATION.
1
By Mr. Moss:
Q. Your name is l\{r. Howard D. Goldman?
A. That is correct.
Q. Mr. Goldman, where do you live 1
A. 2602 Monument A venue, Richmond, Va.
Q. What is your business Y
.A.. I am in the life insurance business.
Q. .And \vith what Company¥
.A.. Northwestern ~Iutual Life Insurance Company.
Q. 1\!lr. Goldman, you know Mr. Horace Gans, do you not? ,
.A. Yes, I do.
·
. Q. It appears that on the 7th of August, 19:36, Mr. Gans suffered an accident while us~ng some -steps of the State-Planters
Bank a.ud Trust Company. I will ask you to state when was·
"it that you first had knowledge of Mr. Gans' injury¥
A. The day after the accident, I was in his place of· business and noticed him limping and noticed him with a cane.
I asked him, naturally, 'vhat the trouble was. He
page 11 ~ told me-

. By 1\fr. Moss: Don't say 'vhat Mr. Gru1s told you.
(Answer continued:) I inquired as to the cause of the
trouble. I was in there the next day and saw him limping with
a cane.
Q. After that did you, yourself, make an inspection of any
step or steps, or rubber matting leading into the vestibule of
the State-Planters Bank and Trqst. Company, and if so, when
was that examination made?
A. The same day the examination w:as made,-! go to the
State-Planters ·Bank several tin1cs a \veek and, naturally, I
look at the steps, because I use those steps, and examined
them.
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H owanl D. GoldmQin.
Q. ''That did you find t
A. I examined them and noticed the matting, a rubber matting, on the steps. This rna tting was not only frayed. somewhat at the end of the steps, as it was at the far end of it,
but, also, the matting was worn in various spots all along the
center and the side back of the edge.
Q. On which side¥
.
A. I noticed particularly from the center to the right side.
I usually go in on the rig·ht-hand side. ~Iy office is on Tenth
Street. I enter at the Ninth Street door, the east doo1· of
the· bank nearest Tenth Street.
Q. You say the n1at 'vas frayed f
A. The mat was frayed at the end and a little
page 12 ~ bumpy in spots back of the edge and holes in it,
little worn spots in the mat, itself.
Q. What was the size of that hole or holes~
A. The holes were irregular; some spots here and t.here;
but I should say 1-1/2 inches in diameter and size.
Q. How deep would you say they were 1
A. vVell, you could see the steps under part of them, the
color of the steps, of the marble, or whatever it is under there.
CROSS EXAl\t!INATION.

By Mr. May:
'Q. How thick did the mat seem to be 1
A. Well, I don't know that I could say; certainly not deep
enough to be noticeable because of its thickness. I 1nean
about the usual type of n1a.t that you see on steps .. I did not
give any thought to it at that time; but from seeing it frequently going in there I should say the mat 'vas an eighth of
an inch thick, or maybe, a sixteenth; I don't know how to
answer that question.
Q. So, if it had been worn through it would only be a wearing of an eighth or a sixteenth of an inch 1
· A. If ·that was the thickness of it. I don't kno'v that I
noticed the thickness of it particularly.
Q. V\That is the extent of your friendship writh
page 13 ~ 1\t!r. Gans, 1\:I:r. Goldman?
·
A. I have been knowing 1\fr. Gans for many
years and am a. close friend of his. I feel that I am a good
friend of his and he is a good friend of mine.

State--Planb~rs
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Gold~man.

RE-DIRECT EXAlVIINA.TION.

By 1\tir. 1\tfoss:
Q. }Jlr. Goldman, you were subpoenaed to come here, were
you notf
A. Yes.
Q. You are also a stockholder in that bank, are you not Y
A. Yes.
By Juror: May I ask if he noticed whether this mat was
cemented or loose in the vestibule Y
A. No, I did not ~otice that. ·Since you mention it, I think
it was stationary, composition, probably cemented there. I
never noticed this matting before, but going in there frequently, and, naturally, knowing that an accident had oc- ·
curred there, ·I did notice it. I did not want anything to
happen to me and I was just subconscious of it from that
time on.
By Juror:
Q. You speak of the edge of the step, do you mean the front
edge of the step Y
A. Like this here (indicating), like this was the rubber
matting; this was \vorn back here and along in
page 14 ~ here, worn places.
Q. vVas the mat pulled up any, inclined to be
pulled up?
A. No ; it was frayed here ; I don't know that 1t rolled back
like you sometimes see a matting do.
Q. 'Vas it worn enough to catch your shoes Y
A. Some places in there perhaps the size of half a dollar
and the heel might get in there .
. By 1\tir. ~fay:
Q. 1\ir. Goldn1an, being a stockholder in the bank and observing that situation, wha.t officer of the bank did you report
that to f
A. I did not report it to any of the officers at all.
By the Court:
Q. Your attention was not directed to it until after the
occurrence, ~ir. Goldman f
A. No, sir.
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H owa1·d D. Goldman.
By ~Ir. May:
.
Q. The vestibule was lighted so you had n good view of the
mat, was it¥
.
A. I don't know whether any light there, but every time I
have gone in there I have had no difficulty in seeing in there.
Q. Did you have any difficulty in seeing that condition when
you looked at it f
page 15 ~ A. Seeing it when I observed it?
Q. Yes?
A. No, I did not have any diffi·culty in seeing it when I observed it. Do you want me to state 'vhat I think1
Q. I don't want your opinion. I just asked you whether
you had any difficulty in seeing that condition on the rubber
matting when you looked at it¥
·
A. No, you did not have any difficulty in ·seeing it wl1en you
looked at "it. The gentleman asked if it was pulled up. It
was not. I mean its worn condition was not of such a nature
that in using the steps it would slap you in the face, or anything like that, though it was very apparent after my attention was particularly ealled to what had happened there and
I looked.
Q. It 'vas open and obvious to anybody who would look,
was it?
A. Yes.

RE-DIRECT

EXAlVIIN.ATIO~L

By Mr. Moss:
Q. Did you mean it was open and obvio11s to anybody that
went there and looked. at it Y
A. Yes, I don't mean it was, open and obvious to just go
there and not notice it.
Q. Was it noticeable and apparent to anybody
page 16 ~ going there to the bank and not looking for it?
A. I don't think that the wearing of it was such
that you would normally look at it. When I go there I just
walk in. Unless something of an unusual nature your attention would not be called to it.
By Juror:
Q. Was your examination in the daytime?
A. Yes.
(The witness stood aside.)

State-PlantP.rs Bk. &. Trust Co. v. Horace Gans.
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DR. I. H. GOLD~IAN,
being first duly sworn, testified as follows :·
DIRECT EXAMINATION.

By Mr. Moss:
.
Q. You are Dr. I. H. Goldman~
A. I. I-I. Goldman.
Q. Are you related to the gentleman who just testified?
A. Not at all.
Q. When and from what medical school did you graduate?
A. Medical College of Virgi:Q.ia in 1913.
.
Q. And have you engaged in the practice of medicine in
Richmond since that time?
A. Yes, except the two years I was in the Army.
Q. Doctor, I 'vant·you to tell these gentlemen wh~n you first
saw Mr. Gans?
A. I saw lVIr. Gans on August 7, 1937.
Q. At what time, do you know1
A. Between 7 :30 and 8 o'clock.
Q. Where did you see him?
A. At his home.
Q. What condition did you find him in?
A. He was lying down in bed and unable to walk. I
examined him and told him I thought he had a misplaced
cartilage or torn cartilage in his knee.
·
Q. What did you do for him Y
page 18 ~ A. I referred him to the hospital and called Dr.
Mauck and Dr. Butterwortl1, who confirmed my
diagnosis and put a cast on him.
Q. Did you treat him after that?
A. No, I saw him at times, but turned him over to Dr.
Mauck.
Q. Who treated him from that time on 7
A. Yes.
CROSS EXAMINATION.
By Mr. May:
Q. Doctor, this thi~g of a cartilage slipping, is it the medical history on a condition of that kind that they come about
when an ac~ident has been. received, or force applied?
.A. I am not very familiar with that. Most of the misplaced
cartilages I have seen have been due to trauma or accident.
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T. R. Salley.
Q. Are you in a position to say that it is not a. natural infirmity!
A. Probably, in old age. You might have a slipping, but
not a tearing loose.
Q. It can come from any quick or unusual turn of the
foot?
A. Yes, probably so.
Q. By· traun1a, the medical term, you mean by
page 19 ~ force¥
A. Slipping or injury; most of them slip and
fall down, or trip and fall down.
Q. Do I understand you to say as a rul,e that force has to
be applied on the portion of the anatomy where the cartilage is Y
A. Not necessarily.

By Juror:
Q. Did you say you saw Mr. Gans on August 7, 1937.
A. Yes, when the accident happened; I think it was 1937.
Q. 1936 or 1937 Y
A. 1937.
By Mr. Moss:
Q. What August was it, three months ago, or a year ago
last August f
A. Last spring or last summer.
By Mr. J\rioss: \Veil, we can prove it by Dr. Mauck; I think
you are mistaken about that. It 'vas 1936.
(The witness stood aside.)
page 20

~

T. R. SALLEY,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.

By J\rfr. l\{oss:
Q. What is your name!
A. T. R. .Salley.
Q. Mr. Salley, are you connected -\vith the St~te-Planters
Bank and Trust Company!
A. Yes.
Q. In what capacity¥

'

I
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T. R. Salley.

A. I have general supervision of all real estate.
Q. Does that include the steps leading into the banking
institution from ]\fain StreetY ,
'
A. Yes, that comes under my general direction with all the
other real estate of the hank.
Q. J\IIr. Salley, how many doors are there leading into the
ba~king institution, itself, from J\£ain Streett
A. Three on the outside, s'vinging doors, and revolving
door on the inside.
Q. How many steps are ther_e leading from the street itself,
up to the door before you get to the revolving door? ·
A. One step up from the sidewalk, at which point you reach
the swinging doors, then through a vestibule, then three steps
from the vestibule up to the main floor of the bank lobby.
Q. On the 7th of August, 1936, was there any
page 21· ~ rubber matting on either of those steps, and state
to the jurx, if you please, on what steps they were?
A. Yes, there was a corrugated rubber matting cemented to
the edge of the treads of the steps.
Q. Which steps were they¥
A. The three steps on the inside of the vestibule leading·
from the street level to the main floor· of the bank lobby.
Q. Now, you say there were three steps· up to the revolving·
door from the vestibule 1
A. Yes.
Q. You say there was a corrugated rubber matting on them,
is that right?
A. Yes.
Q. Do you have the rubber matting that 'vas'upon the· steps
at the time of this accident-do yon no'v have it in your possession Y
A. No ..
Q. Do you kno'v where it is·?'
A. No·.
Q. Was it taken up Y
.A.. It 'vas· taken up.
Q. 1Vhen 1
page 22 ~ A. March, 1937.
Q. What day?
A. I don't know the exact date. It w~s around' March 9th,
!he tim·e that we signed the contract witli the company to put
In these permanent steps on the edge of the tread~
.
Q~ It was not taken up· earlier than the 9th of March, was ·
it?
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T. R. Salley.
A. -I could not s~y; it was around the 9th of 1\{a.rch; that ~
was the date of the contract. It may have been done a few
days before or after.
'
Q. It is hardly possible it was done l)efore the signing of
the contract, is it f
A. I think it was.
Q. Who did the work Y
A. The Safety Processing Company.

CROSS EXAMINATION.
By 1\tir. May:
Q. was this changed from the rubber to the carborundum
that was later put in-was that done in the regular course
of business in March of tlus year T
A. Yes.
_
Q. Do you recall when the company th.at installed this carborundum had first come in contact with the bank
page 23 ~ in reference to securing itT
A. ""\Ve had contemplated putting in these corrugated steps some time before. As a matter of fact, 've had
a proposal fron1 them in 1935 to do this work, at which time
we did not do it, because we were getting ready to do. some
other work there, which finally all got together and we did in
1937- paint the lobby and some other places there and then
· put this carborundum on these steps.
Q. ""\V'hy did you make this change?
A. The rubber mats were not very desirable; in that they
did not keep very clean and were worn some, as they had
been for some time, and this makes a much better appearance
and is more permanent. These steps on the edge of the tread
are said to be harder than the marble itself; a lifetime proposition; put on the steps it stays.
Q. Is this the material that the old mats were made of
(showing a rubber material)?
A. That is a similar type of material. I could not say that
this thickness is exactly the same that we had on it. It is
the same type of rubber matting.
By Mr. Moss:
·
Q. Did this come ±1-om the same manufacturer as the one
you had upon the steps?
A. I don't know where this came from; this is the first time
I ever saw it.
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T. R. Salley.
page 24} By 1\tir. May:
Q. Is that the general shape and make-up of the
mat (I just want to use it for illustrative purposes, Mr.
Moss)?
By Mr. Moss: It makes no difference; go ahead.
By the Oourt: This witness says it is approximately the
same thickness.
A. We had mats on the treads approximately the same
thickness as this.
By Mr. May:
Q. Can you say whether on August 7th, 1936, were any
holes ·worn entirely throug·h the matting so that the marble
would show.?
A. There were none except on the edge where it had worndown from constant pushing of the foot on it; no holes.
Q. The corrugations or holes, describe th~t to the jury?
A. Those corrugations 'viii be worn off at the point on the
tread where there is constant traffic, which ·will be near the
edge of the tread· itself. Of course, back of the tread where
it meets the riser there will be worn places. The wearing is
where it is worn down to a feather edge, you might say,
from traffic where it would be flat. The rubber mat is
cemented to the tread.
page 25 r Q. Did you ever talk to Mr. Gans about his injuries?
A. I saw 1\tir. Gans some time about September, I would
say, in 1936. I was in the store and noticed he was limping
and asked what had happened to him. He said he had hu~t
his knee. We passed the usual conversation about that. I
told him I was sorry and so on, but he did not tell me where
l1e. was hurt. I did not hear any more about rt until possibly March or April, when I \Vas hi the store at the time.
I patronized the store for the purchase of some of my clothes
and the matter was brought up again as to how he was getting on. He went into more details and then I learned where
he was hurt. I did not know he was hurt in the StatePlanters Bank building until April of this year.
Q. Even at the time of the last conversation did he claim
the mat \vas defective?
A. No, he did not say anything about the mat that I recall.
Q. Do you remember that he said how the injury came
.about? -

~S
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T. R. Salley.
A. No, I don't remember exactly. He said the injury occurred when he went into the lobby.
Q. Did he say he had a. fall?
A. No, I don't know that he said he fell.
R·E-DIRECT EXAMINATION.

By Mr. Moss:
Q. l\ir. Salley, ho'v long had that rubber mat been on these
steps prior to August 7, 1936?
page 26 r A. I c~nnot say; I think been there for some
. years.
Q. Do you think it had been there since the bank was built
in 1925f
A. I cannot say positively, but I think so.
Q. When you say :rvt:r. Gans in September he was limping
was he not?·
.A. Yes.
Q. Did he not tell you at that time he was injured coming
into the bank?
A. No.
Q. vVas it discussed where he received the injury?
A. No, I don't think so, because it made such an impression
on me in April of this year when I learned it was in the. bank.
Q. Did ~Ir. Warren Goddard tell you he knew about the accident to 1\tir. Gans shortly after it happened.?
A. Yes.
Q. Mr. \\Tarren Goddard is the Vice-President of the Company, is he not?
A. Yes.
Q. Y0.11 heard him say he knew of the accident very shortly
after-it occurred?
A .. Yes, I think so.
·
Q. '1\IIr. May asked you about the mats and asked
page 27 f ho'v they happened to be changed. You said. the·
mats were not very desirable; one reason you said
was because thev were worn smne. You made reference to
the holes.. Yo:a clid not make any physical examination of tlie
· mats, themselves, did you?
A. Except in a g·eneral way.
Q~ vVhat did you say is on the steps now¥
A. Three carborundum strips near the edge ofthe tread.
These strips. go into a groove in the· steps.
Q. What is the idea of that?·
A. To keep them from slipping.
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By Juror:
Q. Did you find the width and length of the rubber steps
there at the time of the accident?
A. No.
Q. Do you know whether they were washed that morning
or evening, or when they washed them'
A. Custon1arily they wash the1n early in the morning. I
don't know as to this ,particular day.
(The witness stood aside.)
page 28

~

DR. I-I. P .AGE ~IAU CI(,
being first duly sworn, testified as follows:
DIRECT EXAl\1INATION.

By l\Ir. ~foss:
Q. Are you Dr. II. Page Mauck~
A. I am.
Q. Dr. l\1auck, when_ and from what institution did you
graduate?
A. I graduated from the :Niedical College of Virginia here
in Richmond in 1913.
Q. Have you specialized in any particular branch of medicine or surgery since that time, if so, 'vhat 7
A. Yes, orthopedics, or that branch of surgery which deals
with diseases of the bones and joints.
·
By the Court: Dr. l\Iauck is recognized as thoroughly
qualified, is he not f
By Counsel : Yes.
Q. Doctor, did you hare occasion to render medical at-·
tention to l\:lr. Gans, if so, when~
A. l\:lr. Gans ·was first seen by us on August 7, 1936.
Q. vVho referred him to you 1
A. Dr. Isaac Coleman. Mr. Gans was complaining of an
injury to his knee; gave a history that he slipped on steps
and twisted his knee. · At the time he 'vas :fir·st
page 29 ~ seen his knee was very painful and s''rollen and it
was X-rayccl at that time and a diagnosis of the
inner side of his knee was made. It was thought he had injury to his cartilage. At the same time a plaster cast was
applied to his leg, which he 'vore for about four weeks. During that time he 'vas allowed to get about, first on crutche~:o
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then using a cane. l\Ir. Gans continued to have trouble after
his cast came off; gave a history of the knee locking on him
and a definite diagnosis of torn internal semi-lunar cartilage
was made. :1\'Ir. Gans was then treated along the line of
strapping his knee and wearing of an elastic bandage and an
operation was advised. In ~!arch, 1937, he entered the Johnston-VVillis Ifospital and an operation was done on his knee
for removal of the internal semi-lunar cartilage, which had
been completely torn from the attachment from the. upper
part of the leg, just where it goes in the knee. This cartilage
showed i't had been torn and spread longitudinally. After
removal of the cartilag·e, his leg ·was put in a plaster cast and
he was kept in a hospital fr01n March 4th and discharged on
March 20. He stayed in the hospital about sixteen or seventeen days. Following that he has been in our care at the office and seems to be getting· along very well. He
page 30 ~ still bas some weakness of this leg and the muscles
of the thigh, son1e atrophy or wasting, and he l1as
some numbness of the knee where the nerves were cut across
the knee at the time of the operation.
Q. Dr. 1\fauck, it occurs to me and I ask about this, \vas
there any reason why the operation was delayed from August,.
1936, to March, 19371
A. Yes, we felt justified in trying him on a conservation
.treatment, although we were very suspicious that this cartilage had been torn loose at the time. but a good many cases
put on plaster cast will heal back, that is, a good percentage
of thern, and we advised 1\fr. Gans to give a conservation
treatment a trial. After it had slippP.d several times, I don't
remember just when, we advised 1\fr. Gans we did not think
he would get \veil until he had an operation, and, on account
of business, he asked would it hurt him to wait a while, and we
·advised him we did not think it would do him any harm.
Q. Did the injury he received cause him pain and suffering?
A. Yes, he suffered a good deal of pain, both at the time
of the accident and at the time of the operation.
Q. You applied the cast when 7
- A. We applied two casts. The first cast was~ applied the
first time we saw him.
Q. Was the cast applied at night or day7
.page 31 ~ A. I don't remember.
Q. How long did the cast remain on?
· A. From August 7th to August 21st.
Q. That is very uncomfortable, is it not?
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·A. Yes, in hot 'veather.
Q. The cast in hot weather is not a very comfortable thing?
A. No, it is not. We put the adhesive on the skin and
turned it back to keep it from slipping. That adhesive plaster always gives some trouble in ·warm weather.
Q. Was he permitted to go to his store 7
A. I think he was. Mr. Gans was very cooperative and I
think he was allowed to go to his store just in an advisory
. capacity; not to be on his feet; but I cannot .recall.
(By Mr. l\1oss: 1\fr. Gans, will you come here and show
the jury your knee?)
(lVIr. Gans demonstrates his knee.)
I

By Dr. Mauck: This is the result of his operation, this
left jagged incision; the bone 'vas exposed and the cartilage
taken out. This leg is not the same size as this one.
Q. You mean the left leg· is not the same size as the right
knee¥
A. Yes, the left is smaller than the right; then
page 32 r there is an area of nurnbness at this point, where
·
the little nerves going across in this direction were
cut at the time.
Q. Can you say whether or not any weakness exists in that
legf
. ,
A. Yes, he has definite 'veakness in it at the present time.
Q. Is there any way to estimate its strength compared with
the right knee 7
A. No, I could not :figure it mathematically to save my life.
I think the weakness he has is largely due to the fact that the
muscles on that side have not caught up like they have in
the normal leg. He has spared that leg more or less. I think
he will improve some in the manipulation of this leg.
Q. Can you describe whether the injuries he has received
are of a permanent nature f
A. I think a knee that l1as had the ligaments torn on the
inner side the cartilage is always weaker than a normal knee.
I think it is a knee that is more susceptible to sprains and
strains than the normal knee.
Q. Dr. Mauck, you have had great experience in such matters-the conditions that you found in Mr. Gans' knee and
leg· are those conditions usually resulting- from accident or
just in the natural course of events?

i

I

32

Supreme Court of .li.ppeals of Virginia
Dr. H. Page lJ!Iauck.

A. Mr. Gans gave us a very definite history of
page 33. ~ an accident at the time of twisting his knee at the
time he slipped on the step. 1\tiost of the cases
. where they have tears of the internal ligaments there have
injuries at the time.
Q. Was there some internal tear of the lig·an1ent ~
A. Yes.
Q. After the operation could you see that'
A. No, it healed back. This ligament runs from the hone
of the thigh to the bone of the leg on the inside. It is bound
to that intern.al ligament. That ligantent, in turn, is attached to the bone of the lower leg, just where it goes into
the leg; but when the tear takes place at that point the cartilage is torn loose. At the thne of the operation the tear in
the ligament had been repaired, but the cartilage which had
torn loose had not been repaired.
Q. I-Iow much is the amount of your bill, Doctor~
A. $275.

CROSS

EXA~IINATION.

By 1\tir. May:
Q. Doctor, wl1at is the cartilage to the layman-just what
is the cartilage to the knee 1
·
A. It is a semi-lunar sl1aped gTistle that is in between the
bone of the lower leg and the bone of the upper leg. The
knee joint is a joint that has a definite ball and
page 34 ~ socket. The bones come together very much like
my fists are put tog·ether, except that the bone of
the leg are round so that they rest against shallow depressions in the leg, these being round. In the boneR are two
pieces of gristle, one circular on the outside and on the inside is semi-lunar, and comes. against it; that resting ngainst
the bone receives the bulk or round portion of the bone of
the thigh. The cartilage, the thickness is about two-thirds
the size of n1y little finger. They are roughly triangular in
shape.
Q. Do they extend up to or above the knee; or does their
course end at the joint 1
A. No, they are within the joint, resting on the flat surface
of the bone of the leg.
Q. In order for traurna to bring about a torn cartilage does
it have to be applied to the knee, itself1
A. ·No, the production of the~ is usually a carrying outward, or obstruction carrying outward of the leg on the hone
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of the thigh, opening up ~the inner side of th~ leg. Usually
the foot is twisted outward. That is the recognized method
of tearing the ligament of the cartilage on the inner side of
the leg. The tearing of this ligament is what tears the cartilage from the inner side of the bone of the leg.
Q. So, that can be broug·ht about by a twist of
page 35 } the foot¥
A. Not a twist of the foot, itself, except as
transmitted through the bones in the leg, ·producing a twist
of the leg bone on the bone in the thigh or at the knee.
Q. .Could that be broug·ht about by touching some irregular
object with the foot; could it be brought about, for instance,
by walking· on cobblestones?
A. Not unless the individual was thrown out of balance. I
mean if the foot was tilted. \Vhen the foot is tilted it frequently throws the whole leg out of balance, a.nd in doing
that produces the strain on the knee joint.
By 1\tfr. ~lay: l\{ay it please your Honor, we desire to sub- .
mit a matter to the Court in thP. absence of the jury.
By the Court: The gentlemen of the jury will retire.
·
Jury out.
By Mr. May: If your Honor please, I desire to ask Dr.
Mauck in regard to this letter, signed by Mr. Gans. It is a
letter tha.t purports to be under date of April 23, directed
to State-Planters Bani{ and Trust Company, and the only
feature I have in mind asking about in this letter is this
paragraph: ''I am very happy to report that the operation
was successful and that I anticipate no further trouble with
my knee." In addition to that the letter had this
page 36 ~ paragraph in it which I did not think is 1naterial:
"On April 1, 1937, a representative of your insurance cornpany called on me and I advised him at that time that my expenses would be in the neighborhood of $600. He told 1ne
that he would take the 1natter of payment up with the l1ome
office office and advise me of their attitude. Up to the present
time I have heard nothing further concerning this and therefore very much appreciate your assistance in again calling
this matter to their attention.''
My friend, 1\{r. !foss, contends that the whole letter sho1.1ld

'
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be introduced and I contend that only that part I indicated
to your Honor should be introduced.
By l\'Ir. J\!Ioss: What do you desire to ask Dr. Mauck~
By ~fr. ~fay: I desire to ask Dr. Mauck whether this letter was written on his advice, this part: "I am very happy
to report that the operation was successful and that I anticipate no further trouble with my knee.''
By the Court: ·I think Dr. lVIauck 'vill admit that the op·
eration ·was successful.
By Mr. l\1:ay: The only question is 'vhether the whole letter should go in.
.
By the Court: You 1nay ask the Doctor whether the operation was successful or not. 1\ir. Gans said it was a success.
By l\fr. May: I cannot say that the other evidence is quite
to that extent.
By Court: When 1\ir. Gans gets on the stand you can ask
him whether the operation was a success; if he
,pag1e 37 ~ says, no, you can use that letter to contradict him.
I think, Mr. lVIay, that letter is an expression
of hope that he is getting along nicely. Suppose after he put
that in that letter he had a relapse, you could not show that
he was not suffering then.
.
By Mr. l\{ay: If your Honor please, I hope I can ask it
that way and I desire to specifically request the ·Court to permit me to ask the question: "Dr. ~Iauck, I read to you front
a letter of Mr. Gans, dated April 23, 1937, and desire to ask
you whether this portion of the letter was written upon your
medical advice: "I an1 very happy to report that the opP.ration was successful and that I anticipate no further trouble
with -my knee.''. I would like to sho'v the answer in the absence of the jury.
By the Court: I think that is all right.
By Mr. Moss: Go ahead, 1\ir. lYiay, and ask it before the
jury.
By the Court: You can ask it when the jury comes in, Mr.
May.
Jury in.
By Mr. May:
Q. Doctor, I read you a portion of a letter signed by Mr.
Horace B. Gans, under date of April 23, 1937, dipage 38 ~ rected to the State Planters Bank and Trust Company, and ask you whether that portion of the let-
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ter was dictated upon your medical advice. I quote from the
letter:

''I am very happy to report that the operation was successful anq that I anticipate no further trouble with my
knee.''?
/
A. I had no knowledge of such a letter being written. Mr.
Gans would have to answer that part of the dictation. I am
not in a position to say whether Mr. Gans acted on any advice from us. I cannot recall of ever advising Mr. Gans in
regard to this particular thing. Now, ~Ir. Gans did, as I
have stated, get along exceedingly 'veil following his operation and the operation from the operative standpoint was
most certainly a success.

B·v Court:
·Q. I believe you also stated, Doctor, that Mr. Gans was
very cooperative 1
·
.A. Yes, very.
(The witness stood aside.)
page 39}

DR. I. H. GOLDMAN,
being recalled by Counsel for Plaintiff, testified

as follows:

DIR-ECT EXAMINATION.
Bv

~fr.

Moss:

·Q. Doctor, have you checked your record of when you first

8aw Mr. Ga.ns?
A. Yes; I made a mistake. It was in 1936 I first saw him.

CROSS EXAMINATION.
By Mr. ]\fay:
Q. Doctor, do you mean to say you have been to your of-.
fice since you were on the stand here 1
A. No.
,Q. What record have you .checked?
A. My books by my office g1rl. It could not have been three
or four months ago. I find now it was 1936.

,
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Q. That was based on your

recollection~

.A.· I remember distinctlv when I saw

~Ir.

Gans.

Q. If you remetnber distinctly why did you call your· girl

in your office?
A. Because I had made a mistake putting it on this paper
that it was in 1937.
(The witness stood aside.)
page 40 ~

If. B. GANS,
being first duly sworn, testified as follows:
DIRECT EXA}IINATION.

By Mr. Moss:
Q. You are 1\Ir. H. B. Gans?
A. Yes, sir.
Q. What is your age?
A. Forty-five.
Q. \Vhere do you live?
A. 3211 Patterson Avenue, this city.
Q. What is your business¥
A. Men's wear, retail merchant.
Q. \Vha t is the natne of your firm?
A. Gans-Rady Company.
Q. Where is it located~
A. 816 East ~fain Street.
Q. How long have you been engaged in business in Richmond?
A. About twenty-five years.
· Q. On the 7th of August, 1936, were you or your firm a
depositor with the State Planters Bank and Trust Company¥
A. Yes.
·
Q. Had you been for son1e considerable length
page 41 ~ of time?
·
A. For a number of years.
Q. Are you nowf
A. Yes.
Q. ·On that day, the 7th of Aug'Ust, 1936, did you go to the
bank for any purpose, if so, for wha.t purpose 1
A. I went to the bank to rnake our usual deposit.
Q. In going into the banking institution, 1 believe there
are two entrances there, one into the building, itself, and one
into the banking institution?
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A. That is correct.
Q. 'iVhat part of the steps did you use, taking into consideration the center line of the steps-did you use that portion
to the left or right of the center Y
A. I don't remember the particular door I used, but after
I entered the vestibule I feel I went somewhat to the left of
the center in going in there.
Q. On those steps was there a rubber mat 7
.A. Yes, a- rubber mat on the steps.
Q. TeJl what occurred when you 'vent up on the steps t
A. As was my usual custom I started up the steps to go in
the bank to make the deposit and somehow got hung up on
the step; it happened so quick I could not tell what had occurred; my knee was giving me excruciating pain; my knee
went out, my foot slipped on the step and I could not bring
my left leg back. I came down on my foot and
page 42 ~ shifted my foot and leaned somewhat ag·ainst the
wall to rest until I could continue on and it took
me several moments to be able to gradually work that knee
out straight so I could get my foot flat on the gTound again,
and about that time l\ir. Reuben Andrews, an officer of the
bank, whose desk was in such a position he could see out the
doorway evidently saw I was in some trouble and came to ask
if he could give me any friendly assistance. I told him I
thought I would be able to get my leg straight in a few minutes. I told him after a few minutes I thought I was all
right no"r' and I went in the lobby of the bank and had not
taken more than three or four steps before my leg· gave away
ag·ain and in a few n1ore minutes I was able to get to the window to make my deposit.
Q. Did you tell 1\fr. Andrews at the time that your foot
had slipped on the step?
A. I don't know. I told hhn something slipped and I did
not know 'vhat it was on.
Q. That night what did you do?
.A. That night when I got home my knee was hurting so
much I called Dr. Goldman and he examined it and said he
thought it required the services of an orthopedic n1an. He
called Dr. Mauck and Dr. Goldman took me to the
page 43 ~ Johnson-Willis Hospital and the cast was applied
that night and I returned home that same nig·ht. Q. The next day did you go to your store?
...
A. Yes, it slowed me down considerable, but did not quite
stop me.
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Q. Did you see :1\-fr. Howard Goldman, who has testified
J1ere, at that time?
A. Yes, at the store.
Q. Did you notice those steps at the bank any time after
that?
A. Y~s, within two or three days after the accident I particularly noticed them.
Q. vVhat did you find Y
•
A. I saw the rubber mat on the steps had deteriorated;
some ragged edges and holes or slits in the mat.
Q. What size were those holes?
A. The holes were probably the size of a twenty-five or fiftycent piece, something like someone had run· a lmife into an
inch or so of it.
Q. Were those holes on the portion of the mat you walked
on?
A. Yes, on the same side I went up.
Q. After that, before you went to the hospital, did you see
1\tir. Warren Goddard in your storef
A. Yes.
page 44 ~ Q. After the accident?
A. Yes.
Q. When?
A. Probably some eight or ten weeks.
Q. Who is J\IIr. vVarren Goddard?
A. Vice-President of the State Planters Bank and Trust
Company.
Q. Any conversation about it?
A. Yes, he saw me limping around the store and asked nie
about my injury and ·asked where it occurred, and I described
it to him and told him where it occurred. He asked if the
bank was taking· care of it. I told him no, not up to that
time.
Q. That was 'vhen after the occurrence of the accident?
A. Probably eight or ten weeks.
Q. After that did you discuss the matter with J\IIr. Goddard in the bank 1 I don't think you should tell me what the
discussion was, but did you talk with him in the bank afterwards?
·
A. Yes.
. Q. Then, later, did you 'vrite him a letter, of 'vhich I now
hand you a copy, dated ~larch 3, 1937, and ask was that
letter written by .you and if it was mailed by you to the bank?
A. Yes, I wrote that letter and mailed it to the
r>age 45 ~ bank.
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(The letter is :filed as "Exhibit H. B. G. No. 1" and reads
as follows:
''March

a,

1937.

"State Planters Bank· a~1d Trust Company,
Richmond, Va.
-Attention Mr. vVarren M. Goddard.Gentlemen:
Referring to the accident sustained by me in ent~ring your
bank last August, report of which was made to you. at the
time, beg to advise that while I have been under the doctor's
care constantly since that time, I no'v find it necessary to
have an operation performed on the injured knee.
Believing you to be interested in this matter, I just want
to let you know that I am entering Johnston-Willis .Hospital
tomorrow evening and will undergo the operation Friday
mornmg.
Very respectfully,''

Q. Now, Mr. Gans, is there any question o,f the fact that
the bank knew that you claimed you were injured on these
steps in1mediately after the accident?
A. None that I know of.
Q. Has it ever been questioned?
A. No, sir.
Q. When was the first cast applied to your leg?
A. The night of" the day I sustained the injury.
Q. How long did it remain on your leg?
.A. Some hventy-three or twenty-four days.
Q. Then what happened?
A. Then it was removed and I got around on a cane Qr
crutches for a 'vhile. I walked stiff-legged for
page 46 ~ quite a while longer and gradually attempted to
use my knee in ordinary use and riding taxis for
months; then that cartilag-e started slipping out again and
was extremely painful. Then I had to go back for further
examination by the doctors and they told me at that time an
operation was the only thing that 'vould correct it.
Q. When did you go to the hospital?
A. March 4, 1937.
Q. How long did you remain there Y
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A. Sixteen days.
Q. Did you wear a cast after the operation Y
A. Not after I left the hospital, but I was in a cast while
in the hospital.
Q. When did you go back to your storeY
.A. Probably around the 20th of l\1:arch I think I got back
to the store.
Q. When you g·ot back were you able to resume your duties
there¥
A. Not fully and completely. I have not since the accident.
Q. From the time of the accident up to the time you went
in the hospital 'vere you able to wait fully and completely on
the trade?
A. Not properly. I was very much handicapped in doing
my duties in the regular and usual way.
page 47 ~ Q. You cannot estimate in money what you lost
from your business, can you?
A. In time you meant
Q. Yes?
A. No; I was only away frorn the store altog·ether probably a month or so, but while I was in the store I was only
doing part work.
Q. You were paid your salary there·?
A. Yes.
Q. What expense have you- gone to by 'vay of the nurses and
doctors and hospital, &c.-have you an itemized statement!
A. I have a memorandum in my pocket.
Q. I think you n1ay use that to tell the jury the items; give
them to me, please Y
A. You mean each item Y
Q. Yes, each one.
A. The medical attention from Dr. Butterworth and Dr.
Goldman prior to my operation was $33.
Q. Who is Dr. Butterworth Y
A. Dr. Butterworth is Dr. l\fauck 's assistant, at ,JohnsonWillis.
Q. Go aheadf
A. Hospital March 11 and 18th, 1937, $132.55; nurses,
1\farch 11, !'fiss Fleming $35, l\Iarch 11, 1\fiss Baylor $35 :
1\tiarch 16, ~liss Fleming $25; l\1:arch 16, J\IIiss Bay:
page 48 ~ lor $20. Surgeon's fee to Dr. H. Page l\1auck
. $250.
Q. He said his bill was $275?
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A. That was probably including the prey1ous bills that
were charged previous to the operation.
Q. The total is what1
A. That totals $550.55.
Q. Mr. Gans, did you suffer any pain as a result of this injury?
.
A. Very excruciating pain.
Q. What is the situation now with reference to your knee?
A. The knee action, itself, seems to be in very good condition. There is a certain weakness that I constantlv note
and I don't rise the leg normally as I did previous to the accident. There is a numbness and w·eakness in it.
. Q. You heard ~{r. ~fay in the examination of Dr. Mauck
refer to a portion of a letter you wrote to the. State Planters
Bank and Trust Company, on .A.pril 23, 1937, in which you
state the operation was successful, is that correct?
A. That is correct; I did not at that time anticipate further trouble; but it is still weak.

CROSS EXA!iiNATION.
By 1\tir. May:
Q. Mr. Gans, prior to August 7, 1936, how often did you
have occasion to use the steps in this bank?
.
A. Sometimes daily, sometimes several times a
page 49 ~ week.
Q. That had been over a course of years, had
it?
A. Yes.
Q. As you went into the bank the day that this accident
took place and on the other days that you used it was the
vestibule well lighted?
A. So far as I know, there is no artificial light in the vestibule; the daylight goes through.
Q. The entire front of the vestibule is closed?
A. Yes ; the doors themselves are metal frames.
Q. During the tin1e that you 'vent in there prior to this did
you ever have occasion to look at the steps 1
A. No; they were just steps to go over when I got to the
bank.
Q. Had you observed that there was even some matting
on the steps prior to that time'
A. I cannot say that I had.
·Q. Ha~ you observed prior to this time that there were
the frayed edges that you spoke off

.
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A. No.
Q. Or that there were holes about the size of a quarter,
had you observed that?
A. No, just steps for me to go up.
Q. As you went up the steps on this occasion just tell us
what you saw with reference to them, that' is, if you
page 50 ~ saw them at all? ·
·
A. When I went up the steps what I saw?
Q. Yes, or prior to the tin1e you slipped on the steps with
reference to thmn?
A. I saw steps to go up and from habit and custom I started
to go up there; did not pay attention to them; just steps.
Q. Had you observed at the various times when you ·went
in the bank that the mat was there and had holes in it?
A. I just told you they were just steps to me.
Q. I assume from your answer that you had not noticed
any deterioration in them before that?
A. That is correct. ,
Q. In fact, you put it that it had not been brought to your
attention that there was rubber on top of the steps?
A. That is correct. I may· have unconsciously seen that
thev were there.
Q. After this accident you continued to go up the steps
nritil the carborundum was put on Y A. Yes, from time to time.
Q. Did you notice the ,holes being in there and the frayed
condition of the mat up until March of this year¥
· A. I saw them shortly after my accident in .Amgust of last
year.
Q. And they continued in that condition until
page 51 ~ ~Iarch of this year?
A. That is true so far as I know.
Q. In the correspondence, or the documentary details that
any of us had, do you recall whether prior to March, 1937,
you ever indicated to an official of the bank by any written
data that the cause of your injury was a dilapidated or worn
mat on the steps 7
A. Did I indicate that in writing to any official of the bank
. prior to l\iarch of this year Y
Q. Yes?
·
A. No, sir.
By Court:
. Q. Did you indicate it to them in any other way, Mr. Gansf
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A. I don't know, ~xcept in GOnversation with this bank of.;.
ficial in asking me·what the bank was doing.
.
By Mr. May:
Q. As well as being a depositor in the bank you let seven
months go by ·without calling it to the attention of the hankY

By Mr. Moss: He did not say that.
By Mr. May: The witness is on cross examination.

.

Q. What was the conversation with Mr. Goddard that you
referred to with reference to a deteriorated mat or defective
. m~t, or mat with holes i:ri it Y
. .
page 52 ~ A. I don't know that there was any particular
reference to that, sir.
Q. I believe that you stated, in answer to Mr. Moss's question, that this thing happened so fast that you did not know
what had occurred?
A. That is right, except in going up those steps it occurred
on those .steps from a twist of my foot: or a slip.
Q. So, I take it that if you did not know then what hap·
pened,.you do not know now what happened?
A. You are mistaken in that that; I do know what happened
.

M~

Q. You do lmow what happened now?
A. Yes.
RE-DIRECT EXAMINATION.

By l\fr. Moss :
Q. You discussed with ~Ir. Goddard the question of the
institution of a suit in this matter, did you not Y
A. Yes.
Q. At that time in reference to the institution of this suit
did it deal with reference to yo.ur accident and the condition
of the mat?
A. In asking if the mats were still available after. they had
been taken up; asking if they could be located.
(The witness stood
page 53

~

asi~e.)

By Mr. l\{oss: The plaintiff rests.
By Mr. 1\fay: If your Honor please, I desire to
make a motion in the absence of the jury.
By the Court: The jury will retire.
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Jury out.
By Mr. ~fay: If your Honor please, on behalf of the defendant, we desire to 1nove the Court to strike out all of the
evidence that has been introduced, on the following .three
..
grounds:
1. That there is no evidence of negligence in the case;
2. That if there is evidence of neg·lig·ence there is no evi-dence that it was the proxintate cause of the injuries to 1\{r.
Gans;
3. That granting both negiigence and proximate cause,
granting both of those for the sake of argument only, that
the plaintiff is guilty of contributory neg·ligcnce as a matter
of law in failing to exercise reasonable lookout for his own
, safety and being otherwise guilty of contributory negljgence
as a matter of law generally.

By the Court : The motion is overruled.
By Mr. ~fay: I ex~ept for the reasons stated.
page 54

~

(Jury in.)
EVIDENCE FOR DEFENDANT.

RElTBEN G. ANDREWS,
being first duly sworn, testified as follows :
DIRECT EXAl\1INATION.
By Mr. 1\{ay:
Q. You are 1\ir. Reuben G. A.ndrews ~
A. Yes, Reuben G. Andrews~
Q. On August 7th of last year what was your occupation,
Mr. Andrews?
A. Assistant Cashier State Planters Bank and Trust Company.
·
Q. With reference to the doors to the front portion of your
banking room, where is your desk located?
A. ~Iy desk, as I look out the door I am to the left of the
door; I am to the left side of the door.
Q. As you look towards the door?
A. Yes.
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Reuben G. Andrews.
By the Court :
Q. That is the east side?
A. I am on the west side of the door; the door is on my
left.
By Mr. May:

Q. You face the door 1
A. Yes, I face the door.
Q. Approximately ho'v many people enter that
bank building in the course of a day 1

page 55 ~

By Mr. ~loss: I object to that, your Honor; it is evidently
leading him to prove that nobody else had fallen there. I
don't think that is evidence, the fact that no one else had
fallen there.
By the Court: I will permit you to ask the question, Mr.
May.
By Mr. 1\foss: '~' e except to the ruling of the court, and
the reason assigned, if your Honor please, is that mere proof
of the number of people using the steps is not proof of freedom from fault.
By :Nir. May:
Q..Approximately how many people enter that bank building in the course of a day, lVIr. Andrews Y
A. I would say approximately 1,100 to 1,200 people. That,
of course, is merely an estimate based on certain facts.
Q. Has there con1e to your attention, either prior to the time
of the accident to 1\{r. Gans, or after he received his injuries,
the fact that anyone has been injured on the steps leading to
.
the banking room?
A. As far as I recall there has been no other accident there.

By 1\{r. ~foss: Your Honor understands my objection runs
to the entire examination.
Q. \Vha t is the first you knew that something out
page 56 ~ of the ordinary had occurred to 1\{r. Gans?
·
A. When I sa"r him standing with his back towards the east wall in the vestibule, between the outside door
and the space where the revolving door ordinarily works,
which was not at 'vork at that time. I mean by that, it was
in August, when all the doors are thrown open.
Q. At that time what did you do?
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A. I got up £rom my desk and went to him and asked what
the trouble was.
Q. What did he then say?
A. He told me as he turned to come into the bank that something slipped in his knee.
Q. Did he call your attention at that time to any condition existing on the n1at on the steps leading into the two
revolving doors Y
A. No.
Q. Did you have occasion to talk with him about his injuries after that time?
A. I inquired of him from time to time-in fact, what do
you mean by after that time; do you mean that same day?
Q. Yes, during the same day.
A. I went to him at the time he was standing against the
wall and offered to help hhn and then he stood there for a
few minutes; then he said, ''I am all right; I can go ahead
now". He did not go very far before he stopped
page 57 ~ again and he sat down on the bench as well as I
recall. .I left him there and went to my desk. Later
on when he came back from the teller's window I asked could
I assist him to his store, having known Mr. Gans over a period of years, having· boug·ht stuff at his store and he being
a customer of the bank. I went to the door and watched him
across to the store. I saw him go in the United States Cigar
Store and saw him come out. 1\tiy lunch time was then about
a quarter to three. I went up to Wallace's and after I left
there I went in the store and saw J\tir. Gans and inquired about
it and his response was his lmee was hurting some and he
'vould have to see a doctor. I think _possibly the next day I
saw him with the cast on.
Q. Did you see him from time to time from then until
March of this year?
A. Yes.
Q. Did. he ever complain to you of any mats on the two
:)teps leading· into the revolving door being worn out or in
a dilapidated or worn condition? ,
A. Mr. Gans has never indicated to me as yet that the bank
was in any way responsible for his accident.
Q. Did you at the timd the accident took place examine the
matting on the steps?
A. No, sir, I had no reason to examine them.
Q. Vlhy do you say that?
page 58~ A. Because my impression was-
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Reuben G. Andrews.
By Mr. Moss (interposing): Never mind your impression,
Mr. Andrews. I object to your impression.
.
By Mi~. May: If your Honor please, I don't want this witness to give evidence that should not be admissible, but I
\Vould like to have you hear it before passing on it.
By the Court: Suppose you pass it for the present and
take it up later on Mr. l\Iay.
Q. l\fr. Andrews, did you of your own knowledge, or did you
on August 7, 1936, know, or are you familiar with ·what the
condition of that mat was?
·
A. If the mat had not been in the proper conditionBy ~Ir. Moss (interposing) : I object to that. He was asked
a question and is making an argu~ent.
By the Court :
Q. Mr. Andrews, did you make an inspection of it at the
time?
.A. No, sir.
By Mr. May:
Q. Do you know its condition?
By Mr. Moss: I object.
Q. Do you kno\v its condition? If you know it we would
like -to have it ; if you don't know it tell the Court and jury ·
you don't know it?
·
page 59

~

By the Court :
Q. Did you have occasion to observe the condition of the mat at that time, Mr. Andrews 7
A. Yes, sir.
Q. Did you observe itt
A. Yes, generally.

By 1\fr. May:
Q. What was its condition?
A. It was always kept in good condition. I will put it in
that way, because if it had not been in good condition it would
have been removed.
·
Q. Are yo'Q. in position to tell whether .anv of these cor·
rugations had been worn down to the tread? ..
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A. I would say that those mats were showing general wear,
but were not in a: dangerous condition.
By Mr. ]\foss: I move that that be excluded, Your Honor.
By the Court: Gentlemen, disregard his opinion of whether
it 'vas in a dangerous condition. The jury can judge that.
By Mr. May:
Q. l\{r. Andrews, did you observe it closely enough to know
whether the corrugations, or any of them, had been worn
down to the tread of the mat~ By tread, I mean the top
of it if the corrugations were not there.
page 60 ~ A. I would say, no, sir.
Q. You say you do not know?
A. No, sir.
CROSS EXAMINATION.
By Mr. ~Ioss:
Q. ~Ir . .Andrews, you say that Mr. Gans has not made any
claim against the bank with you up to this time. You know
that he did take it up 'vith l\1r. Warren Goddard, don't you f
A. Yes, I know it had been discussed between him and Mr.
Goddard.
Q. Mr. Warren Goddard is the Vice-President of the Bank,
is he not~
A. Yes, sir.
Q. He is the proper person for him to take it up with, is he
not~

A. I would say so.
Q. He did take it up \vith him?
A. As I say, I know that it was discussed between them.
Q. You heard 1\{r. Salley testify, did you not?
A. Yes, sir.
Q. You heard him say the ma.ts "rere not very desirable
and -were worn some, did you not?
·
.A. Yes, sir.
Q. This mat that was on the step, was it worn back in here
like that (indicating)-! mean was it worn off
page 61 ~ along in here?
A. I don't think so.
Q. Did you hear Mr. Salley testifv 1
A. Yes, sir.
.,
Q. Is he the man in charge of it f
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Reuben G. .And1·ews.
A. He is the man in charge of the building.
Q. Don't you know, ~1r. Andrews, that the rubber mats
which are even now on the floor and lead down into the basement of the buildingBy Mr. May (interposing): I object.
By the Court : Objection sustained.

Q. As a. matter of fact, you don't know the general condition of the mat, do you¥
A. I know the general condition of the mat.
By Juror:
Q. Did I understand you to say you made no particular
inspection of it 7
A. Not on that particular day, no.
9

By Mr. 1\tioss :
Q. And you made no particular inspection of it after that,
did you?
A. It is not my business.
.
Q. It is not a part of your business to inspect the mats?
A. I am sure I would see a mat that was not the proper
mat to be down there.
page 62 ~ Q. You don't claim that no one else's foot turned
there, do you f You don't know whether it did or
not? All you know is no complaint was made to you?
A. Do I \vhat¥
Q. You don't claim tl1at nobody prior to August 7th, or
afterwards, up to the time they were removed, in using these
steps did not turn their foot, do you? .
A. I only know what I was told.
Q. You don't contend that any one coming in there their
foot did not slip or turn in using those steps 1
A. I don't know.
Q. All you know is no body else has made a claim¥
A. That is right.
Q. It is entirely possible another person's foot might have
slipped and turned and they suffered no injury, is that correct?
·
A. Yes, sir.
By Juror:
Q. You report to 1\{r. Goddard, do you not¥
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J. C. Jennings.
A. I ·did not report that; there was no reason for me to
report it.
Q. In your capacity do you report to him as your superior
officer?
A. No.
Q. Whom do you report to?
page 63 ~ A. ~ir. Augustine.
By Mr. ~foss :
Q. Mr.. Augustine is a Vice-President of the State-Planters
Bank and Trust Company?
A. Yes, sir.
,
Q. And Mr. Warren Goddard is a Vice-President of that
bank?
A. Yes, sir.
Q. It so happens that you come' under ~Ir. Augustine?.
A. Yes, sir.
(The witness stood aside.)
page 64

~

J. C. JENNINGS,
being first duly sworn, te$ti:fied as follows:
DIRECT EXAMINATION.

By Mr. Ma.y:

Q. Please .state your name and occupation?
A. James C. Jennings, building employee of State-Planters
Bank and Trust Company.
Q. Were you so occupied on the 7th of August, 1936?
A. I was acting bank clerk, in a substitute capacity.
Q. Where were you on the day the accident took place that
· Mr. Gans was involved in?
·
A. Standing right in front of }Ir. Andrews' desk, in the
lobby.
Q. Which way were you looking?
A. Towards the street.
Q. Do you kno'v what first called your atten.tion to Mr.
GansY
A. When J\tlr. Andrews ran out to him we both got to him
at the same time and he was falling between the doorway
and the stairway.
Q. Was there any conversation you ·heard behveen Mr.
Gans and Mr. Andrews Y

I
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A. Yes, I heard ~Ir..A.ndrews ask him what happened and
he said as he turned in the bank something slipped in in his
knee.
·page 65 ~ Q. Did he make any complaint as to there being
any defect in the mat on the steps leading up to
the revolving doors at that time?
A. He did not.
Q. Are you in a position to state whether prior to the
time you saw Mr. Gans that he reached the steps leading up
to the revolving door, or do you have . any knowledge on
that?
A. When I saw him he ·was between the door and the steps
tha.t go to the revolving door.
Q. Did you make it known to Mr. Gans that you expected
to ·examine the vestibule out there?
A. No, sir.
Q. Was there any statement made by him with reference
to the conditions existing in the vestibule, or just as you
entered the first doors coming into the bank 1
·.A. No, sir.
Q. Will you now state everything that you heard said by
Mr. Gans either at that time or later?
A. That is the only tin1e I saw 1\{r. Gans, when 've offered
to get him a chair, seeing he was falling and something the
matter 'vith his knee, he said. All I heard was he told Mr.
Andrews he was turning into the bank and something slipped
· in his knee.
page 66 ~ · Q. Did you make an inspection at that timet
•
A. Yes, sir.
Q. What did you look at?
A. At the treads and mats as you enter the door.
Q. Tell us in your own words what was the condjtion of th~
mat on the steps. If you desire to illustrate that with the
one at your feet, you may do so.
I would like to introduce that at this time as "Defendant's Exhibit A".
By Mr. Moss: You don't cJ aim it to be identical in depth Y
By Mr. May: The claim will be made and proved by an"'
other witness.
Q. Take that mat up you have your feet on and look a~ the' .
other side of it, is that the same kind of mat that was down
there?
A. About the same construction.
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Q. With reference to the width of it, how does it compare
with the one that was there!
A. That I am not prepared to state.
Q. With reference to the corrugation how does it comparet
A. It was running this way, setting back from the nosing,·
back how far I don't know, has to he back so far from the
nosing. It was cemented down flatly ; no broken places in
it.
page 67 ~ Q. Any cut holes, or round holes in it f
A. No, sir.
Q. Ho'v is that mat put down on the steps, do you kriowY
A. Cemented.
·
Q. Could it bend at all?
A. No way it can bend.
Q. Was it actually bound fast to the steps?
A. Yes, sir.
CROSS EXA.MINATION.
By Mr. ~{oss :
Q. Mr. Jennings, you say that you exatniued that mat the
very day that Mr. Gans' foot slipped'
A. Yes, sir.
Q. Had anybody said anything to you about his foot slipping on the mat!
.A. No, sir.
Q. Then, why in the world did you go there and examine it Y
A. I am interested in the building; I am employed in the
building; that is my duty, to examine all things.
Q. 1Vho told you to examine it f
A. No one told me to examine it.
Q. If you did not think Mr. Gans was injured by reason
of that mat on the step why did you go there and exan1ine
it'
page 68 ~ A. I always do that. If anything happens I
always make sure nothing is loose to cause people
to be injured in tha.t building.
. Q. You thought he had been injured on those steps f
A. No ; I just said to make sure nothing in our building· to
cause them to slip.
Q. You wanted to be, sure about it, did you keep the rubber
matting which you took up in the following March?
A. That happened in August and the following March that
was taken up on Saturday and laid in the trash until the following Tuesday.
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Q. You did no.t keep it to bring here to show the jury, did
youY
A. No, sir.
Q. Was not that mat worn off on the edge there some two
or three inches Y
·
A. No, sir~
Q. Are you sure there were not holes in it f
A. No, sir.
Q. Mr. Andrews examined it with you Y
A. No, sir.
Q. Anyone with you 7
A. No, sir.
Q. By yourself Y
A. Yes, sir.
page 69 ~ . Q. You know Mr. Salley, don't you Y
A. Yes, sir.
Q. You contend it was not worn Y
A. Yes, it was worn down to a beveled edge to the step.
Q. Was any part of the step exposed by reason of the rubber being worn off entirely f
·
A. When beveled this ,way it comes down like the original
nosing. Where it came down on the nose it was still in place.
It was beveled down to the step.
· Q. You tell the jury you went there and examined the mat,
although you did not think }.fr. Gans was injured on the step,
or that had anything to do 'vith it Y
A. Yes, sir.
Q. Yet you did not tetain the. rubber mat which was there
at the time?
A. No, sir, it was not taken up until seven months later.
Q. You took it up in March f
A. Yes, seven months later.
(The witness stood aside.)
page 70}
being

~rst

PAUL 1\fAYO,
duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. May:
Q. Will you please state your full name and your occupation as of August 6, 1936 7
A. Paul Mayo, Assistant Cashier State-Planters Bank and
Trust Company.
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Q. Was it brought to your attention that Mr. Gans receiv~!d
any injuries on that day?
A. Yes; I was standing at my desk in the lobby and I sa'v
Mr. Gans conversing· at l\1r. Andrews' desk and in a fe'v
minutes he started through the lobby to,vards my desk, which
is diagonal, and as he approached 1ne he was limping very
badly, and I inquired what was the trouble and he said as
he turned to enter the bank something slipped in his knee. A
fe'v casual remarks passed and I told hirp I hoped he would
not suffer much injury.
Q. Did he make a:ny statement as to a worn or dilapidated
mat being on the steps before the revolving door!
A. No, not that I recall.
Q. Did you talk with him on occasions from that time until
March of this year 1·
A. I have inquired of :Nir. Gans when he was in the bank
and when in his store as to his well being.
page 71 ~ Q. Did he at any time complain to you with reference to a defective mat being on the steps 1
A. Not that I recall.
CROSS EXA:NIINATION.

Bv 1\:Ir.

l\{oss:

"'Q. Mr. :Niayo, you don't know what he told ~fr. Warren

Goddard about it, do you 1
A. No, sir.
Q. And 1\IIr. Warren Goddard 'vas the proper man to take
it up with in the bank, was he not. He was Vice-President
of the bank 1
.
A. He was Vice-President of the bank.
'Q. Did he not tell you he injured himself coming in the
bank?
A. No, sir.
Q. He said he was injured coming in the institution!
A. l-Ie did not say that.
Q. "'\tVhat did he say?
A. He said, ''As I turned to enter the bank son1ething
slipped in my knee''.
By Juror:
· Q. What did he mean by "entering the bank""l
A. Just the statement. I don't know where he was.
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By 1\{r. Moss:
Q. You cam1ot get into the bank until you go up those steps,
can you¥
page 72 }- A. It all depends on what you consider the bank.
·
Q. I consider the bank where the nwney is¥
. A. You cannot enter the bank until you come up those steps.
(The witness stood aside.)
J. J. JENNINGS,.
being first duly sworn, testmed as follows:
DIRECT EXAMINATION.

By 1\{r. May:
Q. You are Mr. J. J. Jennings, are you not?
A. Yes, sir.
Q. What was your occupation in August of last year, .1\tir.
Jennings¥
A. Superintendent of the building, State-Planters Bank.
Q. By virtue of that position would information be brought
to you on account of any injuries 'vhich may be sustainecl
by amy one the premises?
A. Yes, sir.
Q. What was the first you learned of some injuries .with
reference to Mr. Gans?
A. ~Iy son was substituting at that time for the regular
guard, and he notified me that 1\ir. Gans, there was
page 73 r SOUle trouble down there with Mr. Gans; he .did
not know whether he was hurt, or what was wrong,
and that I had better con1.e down right away and inspect the
building, which I did.
Q. Did you see ~fr. Gans 'vhen you came down?
A. No, I did not.
Q. Did you have any conYersation with him then or later
with reference to ho'v he was hurt?
.A. No, sir.
Q. "When you got that information just tell us everything
you did¥
A. The first thing I did was to go down and inspect the
stairway treads, the revolving door, the main entrance door,
which was propped open, and found everything in a good condition, as far as I 'vas able to judge.
/

\
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Q~ Did you particularly inspect the matting which was on
the. two steps leading in the· revolving door 1
.A.. Yes, sir.
Q. Take that piece of matting there and describe the condition of that matting which was on these hvo steps, as best
A. Facing Main Stteet, this matting lays this way; the coryou can?
rugations this wa:y. This matf W'here the toes
page 74 ~ rubbed it, 'vas worn. The rest of that mat was
absolutely all tight.
Q. What was the extent to which it was worn f.
_ . A. I 'vould say tl1at was worn back about probably an inch
and a half.
Q. And the extent that that inch and a half was worn 7
A. That 'vas worn out deeper, of course, 'where your foot
slides ·over it going do~n the steps.
Q. What is the length of the steps?
A. The steps are 9 feet.
Q. What is their width¥
A. The step is 13 inches wide~ 9 feet long 1 thnt is, the
marbl~4
,
·
Q. When the mat was on those steps what portion of those
·
steps did the mat coverT
A. About 12 inches set back from the nosing and along
those treads. You cannot go all the way actoss with a mat of
any description. If you do you have the toe to hang. This
mat was 9 feet long and 12 inches wide.
Q, 6 irtches that was not covered, I take it 7
A. Tha.t is correct.
Q~ With reference to the front patt of it, 1 don't quite
u~t1erstand just how far back on the steps the matti~g began?
A. The mat set back about three-quarters of ttn tnch from
the tread.
page 75 ~ Q. Then when it began the tread was worn down
to what extent did you sayt
.
A. I would say it was wo1·n bnck one and a half inches from
the beginning of the mat and worn on a hevel.
Q. Was there a hole in the matting that extended nll the
way to the marble T
·
~. No~ no holes in it.
Q. Were there any cut places in the tnatting that extended
right _t9. the rnarbleY
A. What do you mean by -cut places?
Q. As if somebody had taken a .knife and cut it?

I
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A. No, sir.
By Juror:
·
.Q. Mr. Jerinings, were any places dug out of that rubber
that 'vould constitute a holeY
A. No. · Of course, where the most traffie. was the wearing
would be a little greater than where there was no travel; but
the worst place was probably about an inch and a half. ·
CROSS EXAMINATION.
By Mr. Moss:
Q. :M;r. Jennings, when did you examine it 7
A. About three-quarters of an hour after .I heard of it.
Q. When did you hear of it?
page 76 ~ A. You mean the date Y
Q. Yes?
A. That was· on Friday, .August 7th, I think.
Q. Afterwards, the mat was taken up, was it not?
A. Seven months afterwards.
Q. You are superintendent of the building, are you not?
A. Yes, sir.
Q. Did you keep that matY
A. No.
Q. Where is it?
.
A. It was discarded, put in the trash. That was seven
months afterwards.
.
Q. You say it was worn back here, about an inch. and a half
back?
A. Yes.
.
Q. It was in a genera.lly 'v:orn condition, was it not?
A. Only that inch and a half.
Q. How long had it been there¥
A. About twelve years.
Q. Twelve years?
A. Ten or twelye years; I don't know the exact date.
Q. I believe this morning Mr. ~f~y in his opening statement
said that probably 1,200 people come in that bank a day, is
that right?
pag~ 77 ~ A. I guess that is about right.
Q. In ten years that would be a. great number
of people?
I
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A. Not over that particular mat; about half come in the
other door.
Q. Take the two entrances¥
A. The bank opens at 9, closes at 2 o'clock. · The rest of
the traffic comes to the side door; ''rould not be that many
over that one door.
Q. Half that number'
A. Yes, more than half.
Q. 1\tlr. Salley, is general superintendent, is he not f
A. He is head of the real estate.
Q. He saw the mat, did he nqt?
A. I suppose so.
Q. He said it 'vas in generally worn condition, is that right?
By Mr. 1\tlay: I submit that is wrong.
By Mr. Moss: I admit that is wrong.
Q. You did not get down and make any actual inspection of
it, did you?
A. No, sir.·

. RE-DIRECT EXA1vfiNATION.

By Mr. May:
.
Q. Just what was the extent of the inspection or observation you made?
page 78 r A. I took my foot and run over the mat to see
if the mat was loose in any respect. Then I inspected the doors and other surrounding conditions there.
RE-CROSS EXAlVIINATION.

By Mr. Moss:
Q. Did you inspect the mats after they were taken upf
A. No, sir.
(The witness stood

~side.)
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W. D. ROBERTS,
being first duly slvorn, testified as follows:

DIRECT EXAMINATION.
By Mr. May:
Q. Please state your full name and give us your occupation
as of August 7th of last year~
A. W. D. Roberts, in the Control Department.
Q. In the Control Department-! believe that is the department that matters of this kind are handled by, Mr. Gans'
matterY
A. Yes, sir.·
By the Court:
Q. Is that the Control Department of the State-Planters
Bank and Trust Company?
A. Yes, sir.

By, Mr. May:
Q. What day did you learn something unusual had occurred
with reference to Mr. GansY
A. It was August 8th.
...
I·
Q. Was that the 8th day i
A. Yes, sir.
Q. By virtue of that information you received did you make
any examination or any inspection of your premises Y
A. I did.
page 80 r .Q. Tell the court and jury just what portion of
the premises were examined by you 1
A. I examined the front entrance to the bank, the. stepswe have two steps leading up into the bank and the vestibule.
Q. What was the condition of the matting on the two steps
just before the revolving door?
A. The mat was 0. K., so far as I know.
Q. State the extent of the findingS· or abservattion you
made!
A. I merely examined the rnat and all the surroundings inside the vestibule,. the steps, doors, &c.
Q. Take that piece of matting we have there and tell the ·
jury whether that is the same in thickness as was the matting
you had placed there f
'
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W. D. Roberts.
A. The matting 'vas three-sixteenths of an inch thick.
Q. Does that seem to be of the same thickness Y
A. Appoximately.
Q. And the cor·rugation on the matting does seem to be of
like kind as was the corrugation on the mat you had placed

.

fu~?

A. Yes, I think so.
Q. Take that in your hand and describe the condition of the
matting at various portions, if you care to, in your ·own
words!
A. The corrugation run lengthwise of the steps
page 81 ~ and I would say about that far from the edge (indicating).
Q. Which is the edge· of the step, now?
. A. This is the edge of the step (indicating).
Q. And it is right about that far back of the edge (indicating) T
A. Yes, sir.
Q. Describe the general condition of the mat?
A. The mat was worn rather thin on the edge probably an ·
inch or an inch and a half back, the corrugation, by the. constant use of it.
Q. With reference to the entire surface of that matting,
were there any holes in it?
A. No, sir.
Q. That 'vent all the way through?
A. No, sir.
.
Q. Were there any holes whatever tha.t 'vent partly through 7
A. No, sir.
.
.
Q. Did there seem to be any slit places or any cut places
·
in it at all?
A. No; it was slick on the edge where it was worn.
CROSS EXAMINATION.
By Mr. Moss:
Q. Mr. Roberts, you say the mat had worn back an inch
or inch and a half Y
·
A. Probably an inch or inch and a half of the
.. page 82 ~ corrugation.
·
Q. Why did you examine it on the day after the
accident?
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.
W. D. Roberts.
A.
Q.
A.
· Q.
A.

I was notified of the accident and that was my duty.
You were notified an accident had occurred on the step f
No, I don't kno'v where it happened.
·
·
Who notified you f
Mr. Warren Goddard, Vice-President.
Q. So, certainly, Mr. Warren Goddard knew that the accident had occun·ed out there somewhere on the day following· the accident Y
'
A. Yes, sir.
Q. What time of day did you examine it 7
A. Well, I could not say now what time.
Q. During banking hours Y ·
A. Yes, during banking hours, 9 to 5.
Q. Wa.s it in the morning?
A. I don't recall.
Q. Did you get down and examine it Y
A. You don't have to get down.
Q. What did you doT
.A. You merely walk out there and see the condition by looking at it. YC}U don't have to get down and look at it.
Q. In general worn condition, was it not 7
·
A. No, sir.
.
Q. How long had the mat been there Y
A. Since 1925; been there about eleven years at
page 83 ~ that time.
·
Q. Did you see the mat after it was taken up Y
A. No, sir.
Q. Did you ever see it any more Y
A. No, sir.
Q. Do you know when it was taken up?
A. No, sir.
Q. Is there any way you can tell?
A. No, sir.
Q. Did you give a.ny instructions to preserve that mat after
it was taken up Y
A. No, sir.
Q. Did you ever take' Mr. Warren Goddard out there to
look at itf
A. No, I don't think I did.
Q. Did you ever take Mr. Reuben Andrews out there to
look at it?
.A. Yes, sir.
Q. Ever take any officer of the bank out there Y
A. Mr. Andrews is an officer.
Q. Did you take him out there Y ·
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H. B: Gans.
A. Yes, sir.
Q. Did you tell him what you told the jury¥
A. Yes, sir.
(The witness stood aside.)
page 84

~

By Mr.

~Iay:

That is the defendant's case.

REBUTTAL EVIDENCE.
H. B. GANS,
being recalled in rebuttal, testified as follows:

DIRECT EXAMINATION.
By :.1\Ir. Moss :
Q. Mr. Gans, Mr. Mayo and others have quoted you with
reference to what you said, that you slipped, or. you were
injured as you were coming into the bank. I want you to
tell the jury what you told them Y
A. It may have been their interpretation of my coming into
the bank. It actually happened on the step just before you
get to the door leading into the lobby; I had gotten into the
vestibule.
Q. You have in mind the bank lobby T
A. Yes, the bank lobby.
By Mr. May: I move that what he had in mind should be
stricken out.
By Mr. Moss~ Strike ont what he had in mind.
By Mr. Moss:
Q. You refer to the steps as you enter the bank lobby!
. A. Yes.
page 85

~

(The witness stood aside.)

By 1\fr. Moss: That completes the plaintiff's case.
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· End of testimony.
Jury out.
1\'IOTION TO STRIKE OUT .ALL THE EVIDENCE.
By 1\'Ir. 1\'Iay: The defendant moves the Court to strike out
all the evidence that has been introduced in the case and a&signs ·the same reasons as were assigned at the end of .the
plaintiff's case.
The motion 'vas overruled and the defendant excepts for
the reasons stated.
page 86}

INSTRUCTIONS.

The following instructions, granted or refused at the. re·
quest of the plaintiff and the defendant, as hereinafter not~d,
are all of the instructions that were granted or 1·efused on the
trial of the case.
·
A. GR.ANTED FOR THE PLAINTIFF.
INSTRUCTION NO. 1.
"The Court instructs the jury if they believe from the evidence at the time of the accident involved in this case the
defendant was engaged in the banking business, then the plaintiff, while entering the banking institution of the defendant,
was using the steps in question upon an implied invitation,'
and the legal obligation rested upon the defendant to exercise ordinary care to see that the steps and the rubber matting upon the steps were reasonably safe for use in the manner in which they might be expected to be used by persons
using the said steps. And if the jury shall believe from the
evidence that the plaintiff came upon the defendant's premises
for the purpose of making a deposit of money, and while
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walking upon the steps of the premises of the depage 87 ~ fendant, and while using due care under the ch=cumstances, he was injured by reason of the steps
or rubber matting being in not a reasonably safe condition,
then you shall find your verdict for the plaintiff.''

INSTRUCTION NO. 2.
''The Court instructs the jury that the defendant, as one
of its defenses to this action, relies upon the contributory
negligence of the plaintiff, and in this connection, the Court
instruct the jury that the burden is upon the defendant to·
prove such contributory negligence by a preponderance of the
evidence unless it appears from the plaintiff's own evidence
or may be fairly inferred from all the circumstances of the
case.''

INSTRUCTION NO. 3.
''The Court instructs the jury that a preponderance of the
evidence does not necessarily mean number of witnesses. The
jury is the judge of the weight of the· evidence and the cr~di
b~lity of each witness and in deciding upon the weight of the
evidence, the jury must take into consideration the interest
of each witness in the outcome of this case and
page 88 ~ the reasonableness or unreasonableness of the ,
statements, the bias or prejudice in the matter,
if any appear, and the demeanor of the witnesos upon the
stand.''
0

0

· INSTRUCTION NO. 4.
''The Court instructs the jury if you find your verdict in
favor of the plaintiff in this case, then in assessing his damages, you should take into consideration the following:
First: The physical and mental suffering of the plaintiff.
Second: The nature and extent and duration of his injuries.
Third: Whether the same are temporary or permanent.
Fourth: The medical, hospital, nurses' and doctors' bills.
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.And to a'vard the plaintiff such sum as will fully and fairly.
compensate him for the injuries he has received, but in no
event to exceed the amount sued for."
page 89

~

Each of the plaintiff's instructions, that is to
say, nun1bcrs 1, 2, 3 & 4, is objected to on the following grounds :
(1) That there is no evidence in the case that the defendant was guilty of negligence;
(2) That there is no evidence in the case that the defendant was guilty of negligence which was' the proximate cause
of· plaintiff's injuries; and
( 3) That the plaintiff was guilty of contributory negligence,
· as a matter of law~ which efficiently contributed to cause his
injuries.

The Court overrule(t the objections made by the defendant
to the plaintiff's instructions and to the overruling of said
objections the defendant excepted on the grounds set out in
making the objections.

B.

GRANT~1D

FOR THE

DEFE~D.ANT.

INSTRUCTION NO. 5.
"The Court insttucts the jury that the burden of proof in
this case is upon the plaintiff to establish by a preponderance
of the evidence that the defendant was guilty of
page 90 ~ negligence in the mahitenance of a certain rubber
mat and that such negligence constituted the sole
proximate cause of the injuries to the plaintiff. If, upon the
evidence as a whole, you are undecided whether such a case
has been made out, you should find in favor of the defendant.
A verdict should not be based upon speculation, surmise, conjecture, or sympathy for one of the .parties, but should_rest
entirely upon the evidence in the case and instructions of
the Court.''
·

INSTRUCTION N·O. 6.
· ''The Court instructs the jury that if you believe from the
evidence that it is just as probable that the condition of the
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plaintiff's knee was brought about by the natural infirmities
of 1nan as by negligence on the part of the defendant, you
should find in favor of the defendant.''
INSTR.UCTION NO. 7.
''The Court instructs the jury that the defendant was not
an insurer· of the safety of the plaintiff upon its premises.
. It was required to exercise reasonable care to that
page 91 ~ end. The term 'reasonable care' means that degree of care a reasonably prudent-minded person·
would have exercised under the same or sin1ilar circumstances.
Should you believe reasonable care was exercised by the defendant, you should find in its favor, even though you believe
the plaintiff did slip upon its steps.''
INSTRUCTION NO. 8.
"The Court instructs the jury that the la'v required the
defendant to exercise a reasonable lookout for his own safety.
If you believe from the evidence that he failed in this regard
and such failure either proximately caused, or efficiently contributed to cause, the injuries. complained of, you should. find
in favor of the defendant, regardless of whether you believe
it was guilty of negligence or not. In this connection, the
Court tells the jury that the law does not attempt to apportion neglig·ence, that is to say, to determine that one or two
litigants was guilty of a lesser degree of negligence than the
other and permit a recovery in favor of the one guilty of the
less neg·Iigence. In such an instance, if you believe the plaintiff's negligence caused or efficiently contributed
pag·e 92 ~ to cause the injuries established, you should find
in favor of the defendant.''
INSTRUCTION NO. 9.
, ''The Court instructs the jury that the law recognizes that
injuries are sometimes sustained 'vhen neither the plaintiff
nor defendant is at fault. In such an instance, the accident
is regarded as an unavoidable one. Should you believe from
the evidence that the plaintiff was injured as a result of an
u.navoidable accident, you should find in favor of the defend-·
ant.''
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INSTRUCTION NO. 10.
''The Court instructs the jury that in the ev.ent you find
for the plaintiff, in assessing his damages, you cannot return a verdict in a sum less than his actual loss and a reasonable amount for his· pain and suffering.''
C. REFUSED FOR THE PLAINTIFF.AND.DEFENDANT.
No instructions which were requested by the plaintiff or
defendant were refused by the Court. . . . _ . . .. .
page 93 ~ I, Julien Gunp, Judge of the Circuit Court of
. the City of Rich1nond, who presided over the foregoing trial, do certify that the fo1~egoing is a true and correct
copy or report of the testimony and other incidents of the
trial of the case of Horace Gaus v. State-Planters Bank and
Trust Company, a Corporation, tried in the Circuit Court of
the City of Richmond on December 16, 1937, and that the attorney for the plaintiff had reasonable notice, in writing of
the time and place, when said report of the ·testimony and
other incidents of the trial would be tendered and presented
to the undersig'lled for verification.
Given under my hand this 22nd day of April, 1938.
JULIEN GUN:N, Judge.
I, Walker 0. Cottrell, Clerk of the Circuit ·Court of the
City of Richmond, do hereby certify that the foregoing copy
or report of the testimony and other incidents of the trial
of the case of Horace Gans v. State-Planters Bank and Trust
Company, a Corporation, was filed with me as clerk of said
-Court on the 22nd day of April, 1938.
W ALI{ER C. COTTRELL, Clerk.
page 94

~

I, vValker C. Cottrell, Clerk of the Circuit Court
of the City of Richmond, do hereby certify that
the foregoing is a true transcript of the recot·d in the action,
except tpe rubber mat filed as "Defendant's Exhibit A",
wherein Horace Gans--is plaintiff and the State-Planters Bank
and Trust Cmnpany, a Corporation, is defendant, and that
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.

the plaintiff had due notice of the intention of the defendant
to apply for such transcript.
I further certify that the defendant has executed a sus, pending bond in accordance· with the provisions of Section
6338, as a~ended by the. Acts 1of the General Asse~bly of
1934, conditioned as requued for a supersedeas bond In Section 6351 of the Code, as amended, in the penalty of Four
Thousand Dollars.
Witness my hand this 22nd day of April, 1938.
WALKER C. COTTRELL, Clerk.
Fee for transcript $16.20.
A Copy-Teste :
M. B. WATTS, C. C.

INDEX·
Page
Petition for Writ of Error . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
Record ............................................. 14
Notice of' Motion for Judgment . . . . . . . . . . . . . . . . . . . . . . 15
Verdict and Motion to Set Aside. . . . . . . . . . . . . . . . . . . . . . 16
Judgment, ~larch 30, 1938,_.Complained of ............ 16
Stipulation of Counsel-Exhibit A ..................... 18
Stenographic .Transcript of Testimony, &c. . . . . . . . . . . . . 18
Howard D. Goldman ......·i. . . . . . . . . . . . . . . . . . . . . . 19
Dr. I. H. Goldman ............................. 23, 35
T. R. Salley . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24
Dr. H. Page J.\.fauck ............................. 29
H. B. Gans . . . . ............................... 36, 62
Reuben G. Andrews . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 44
J. C. Jennings ...................... •t· •••••••••• 50
Paul Mayo . . . . ........................... ; . . . . . 53
J. J. Jennings .................................. 55
W. D. R{)berts . . . ............................... 59
Instructions . . . . ............................... ·. . . . 63
Judge's Certificate . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 67
·Clerk's Certificates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 67

