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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2061

BEATRICE E. SAUNDERS, Plaintiff in Error,
vet·stts

RUSSELL'S INCORPOR.ATED, Defendant in Error.

PETITION FOR \:VRIT OF ERROR.

To the Honorable Justices of said Court:

Petitioner, Beatrice E. Saunders, respectfully represents
that she is ag·grieved by a final judgment of the Circuit Court
of the City of Suffolk, rendered on the 25th day of June, 1938,
in her favor ag·ainst Russell's Incorporated, in an action by
notice of motion in which she was plaintiff and Russell's Incorporated was defendant, pursuant to a verdict of a jury
for two thousand dollars and interest (R;, p. 21), a transcript
of the record in which case, and the original exhibits, are
herewith filed.
Plaintiff was not satisfied with the amount of the verdict,
asserting that it should have been in her favor for a much
larger amount, and she moved to set it aside on severai
grounds which will be stated below.
The Errors Assigned Are, that said Circuit Court erred:
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1. In refusing to grant each of the instructions '' {1) '',
"(2)" an~ ''(4)", requested by plaintiff (R., p. 252).
2*
*2. In refusing to set aside the verdict for after discoverP.d evidence- (R., p. 254).
3. In refusing· to set aside the verdict as contrary to the
law and the evidence and plainly wrong and either g-ranting
a new trial or entering judgment for plaintiff for at least
. $4,148.90.

The Facts, stated pursuant to the rule applying after verdict, are:
Plaintiff and J. Alfred Russell and "\V. Earl Russell formed
a partnership in 1929, to operate a drug store sundry business and soda fountain, in Suffolk, and each immediately contributed $300.00, the gToss capital, 'vhich $900.00 plaintiff
testified ·was at once paid for equipment (R·., p. 28).
The partners incorporated in 1980 (R., p. 28), under the
name of Russell's Incorporated, and each former partner
was allowed $2,000.00 of the shares of stock of which the total
was $6,000.00, no new n1oney being put in for this corporate
stock Plaintiff was Secretary and Treasurer of the Cqrporation, Vv. Earl R.ussell, president, and J. Alfred Russell,
Vice president; all three were directors, and no minute book
of meetings was kept ( R., p. 29).
·
The corporation needed money, and plaintiff furnisl1ed it
money.
Plaintiff brought this action by notice of motion for seventeen loans, each described in a separate count (R., p. 1), these
seventee11loans an1ounting to $10,700.00.
Twelve of ihese loans were evidenced by notes of the corporation, amounting to $8,000.00, and five of the loans
3* by *checks of the corporation for which plaintiff had
furnished the n1oney and held the checks. (See original
exhibits.) But thcr notes and checks were made by the corporation by plaintiff, its Secretary and Treasurer, and defendant claimed not to have gotten the benefit thereof. The
bank statements of the corporation and passbooks, showed
the moneys had gone to the credit of the corporation on the
days claimed by plaintiff (See original exhibits).
Plaintiff, on the face of her notice of motion, alleged she
was willing to credit her claim by $205.00 she o'ved for rent
in 1937, of a beauty parlor she sub-rented in the back of the
building used by defendant, $158.00 as to some coal, and $5.00
by an error in aritlnnetic, $42.00 in the matter of an automobile, $24.75, as to an open account, reducing her claim to $10,265.25; and interest being due from January 1, 1938, as inter-
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est had been paid her to that date. There were seven,teen
special counts in the notice of motion and a general count
covering all. The defendant did not plead payment nor set
off, nor ·file any account of payment nor set off, as required
by section 6144 of the Code if payment or set off is relied
upon by a defendant, but merely filed an affidavit denying
signing the notes and checks, a plea of 'nil debet, a plea of the
statute of limitations (R., pp. 8, 9, 10), and grounds of defense (R., p. 15).
The phiiiitiff testified in detail how the money sued for had
been advanced by her, and put in evidence the notes and
checks, and the bank passbooks and bank.statements, and also
put in a photostat of the corporation's tax return, sworn to by
its President, sl1owing that it owed $8,000.00 of notes,
4* the exact *amount she showed by the notes sued upon .
.She testified (R.; p. 25), and was cross examined at great
length (R., p. 66). She was attacked for trying to make the
.corporation books or affairs look better than the facts, and
otherwise; but the fundamental fact of the indebtedness of
the corporation to her was made plainly to appear. The documentary evidence was substantially conclusive for plaintiff.
5*

*Argument will treat the errors assigned in order.

1. Refusing instructions '' (1) '', '' (2) '' and '' (4) '' requested by plaintiff (R., 252).
Instruction '' (1) '' refused reads : ''The Court instructs
the jury that nothing can be charged against Miss Saunders
relative to the original $900.00 invested by the partnership."
The grounds of exception to the refusal of this instruction
were duly given at leng·th (R., pp. 252-3), that this $900.00
had no sufficient evidence to support it as a charge against
plaintiff, and also it was a partnership matter (in 1929), before the tlefendant corporation 'vas chartered (inl930), and
also that it was barred by the statute of limitations, and in
addition that defendant had not filed any plea of set off nor
account of set off as to this $900.00, as required by statute
(·Code, *6144).
Yet the court refused this instruction and allowed the jury
to consider the $900.00 pa.rtne'rship transaction in 1929 long
barred by the statute of limitations, as a set off in favor of
the defendant corporation, and althoug·h no set off had been
asserted by any plea or account of set off.
This error seems so extremely plain that extended argument as to it seems unnecessary.

')

4

Supreme Court of Appeals of Virginia.
Section 6144 reads in part :

"In.au action for any debt, the defendant may at the trial
proYe, and have allowed ag·ainst such debt, any payment or
set-off which is so described in his plea, or in an account filed
with the papers in a cause, as to give the plaintiff notice of
its nature, but not otherwise. * * * ".
*Reference in the evidence to this old 1929 partnership
$900.00 transaction had been repeatedly made, and to
allow the jury to consider it as a proper sot off in favor of the
corporate defendant against plaintiff was very detrimental
to her (R ., pp. 70, 126, 189, 201, 207, 235).
6=11

Instruction '' ( 2) '' refused, reads :
''']~he Court instructs the jury that no deduction can be
made foe any rents, if there be any owed by 1\;liss Saunders,
Hxcept the $205.00 allowed in the notice of 1notion in this
case." ·

It will be remembered that I\Hss Saunders, plaintiff, subrented· a space for a beauty parlor, The Ladies Shop, from
defendant, and on the face of her notice stated that she owed
$205.00 rent for this for 1937 (R., p. 6).
The gTounds of exception to the refusal of this instruct1o11
were duly given (R., p. 253), showing that no set off for claiming any additional rent due by l\Hss Saunders had been filed,
and also that such rent claimed would have been barred by
the statute of limitations. Yet this instruction was refused,
and the jury allowed to consider the clahn that 1\Hss Saunders
owed rent for the Beauty Shop as far back as 1930 and 1931.
(See report of accountant, page 6, and see record pages 103,
104, 183, 184, 248.)
Inst~uction

'' (4) '' refused reads :

''The court instructs the jury that if they believe from the
evidence that :Nlis Saunders lent nwney to the defendant
7* of which it *got the benefit, they should find for the plaintiff for such an1ount.
"No pay1nents of such nwneys, if anythinlJ was paid thereon,
is deductible in this case.'' (Italics Added.)

. No payment nor set off having been pleaded as required
by statute it was very important to have the jury instructed
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as stated in the last sentence of this instruction. And the
grounds of exception to its refusal we1~e duly given (R., p.
253). The refusal of this instruction left the jury to guess
that p1aintiff mig·ht have been paid back at some unknown
time in rank violation of the statute as to payment being
averred.
2. The second assignment of error is to the refusal of. the
Court to set aside the verdict for after discovered evidence.
This after discovered evidence, shown by uncontradicted affi.davit and uncontradicted testimony taken before the court on
this subject (R., pp. 254-5-6), showed that after verdict plaintiff discovered that eight of the deposit slips for eigth of·the
seventeen loans sued on, were in the handwriting of W. Earle
Russell himself, who thus was obliged to have known of eight
of the loans for which she sued, and the original deposit slips
were produced by the bank's representative and put in evidence.
W. Ea~le Russell and his brother had claimed they did not
kno'v plaintiff was making loans to the corporation and this
newly discovered evidence was very vital, and satis·fied the
rule as to after discovered evidence.

Han·is v. Wall, 144 Va. 774.
8*

*3. The third and last assignment of error is to the
refusal of the Court to set aside the verdict as contrary
to the law and the evidence, without evidence to support it,
and planly wrong, and not either gTanting a new trial or
entering juclgn1ent for the plaintiff for at least $4,148.90.
The documentary evidence, and the testimony of Miss
Saunders, showed very definitely that she had n1ade the loans
to the corporRtion, that the money bad been deposited to its
cn·edit, and it had received the benefit thereof. And in th<~
income return its prPsiclent bad sworn it o'ved $8,000.00 of
notes, the mnount of notes due plaintiff. (See photostat.)
AnJ defendant'~ expert :wconntant, in his testimony and report, substantially showed that there was due plaintiff at the
very minimum $4,148.90. For a jury to find less was a verdict
plainly wrong·, to say the least, and a verdict which should
be set aside.
Bohlk.in v. Po1·tsnwuth, 146 Va. 340.
V a12denbm·gh v. B-ztckingha1n, etc., 142 Va .. 411.
N. S. R. R. Co. v. H·ud.qins, 150 Va. 219.

""-------·
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While plaintiff Inaintains that much n1ore is due her, she
asserts that she is at least entitled to a final judg-ment for
$4,148.90; as defendants' own expert accountant testified that
there a1Jpeared due to her $3,248.90, after charging her with
rent, and after charging her vv-ith the $900.00 in the partnership n1atter of 1929. Obviously this $900.00 could not be
charged against her, so added to said $3,248.90 it 'vould make
$4,148.90 (R·., p. 201), and expert accountant's report with
exhibits).
The general la-w on the subject of loans to a corporation by
an officer is in IlwmphTeys v. B1·oughton, 149 Va. 789.
9{"'
*This petition is adopted as the opening· brief: a copy
hereof was mailed to counsel for defendant on the 7th
day of September, 1H38, and oral argun1ents for granting the
writ is requested.
Petitioner prays that a writ of error 1nay be granted said
errors reviewed and corrected, said verdict and judgment
set. aside, and a new trial granted, or final judgment entered
for petitioner for at least $4,148.90; and such other relief
granted as may be adapted to the nature of the case.
BEATRICE E. SAUNDERS,
by CRUJ\iPLER & CRUJ\iPLER,
JAS. G. l\IARTIN & SON,
Counsel.

vVc, vVilliaru<l\L Cnnnpler, Jr. and .Jas G. l\iartin, counsel
practicing in the ~uprenw Court of Appeals of Virginia, certify that in our opinion sufficient matter of error appears in
the record and judgnwnt accmnpanying the foregoing petition
to 1nake it proper for the san1e to be revie,ved by this court.
\VILLIAwi 1\L CRUl\iPLER, JR.,
J AS. G. 1\IARTIN.
Received Sept. 10, 1938.

J. W.E.
October 5, 1938. \Vrit of error awarded by the Court. Bond
$300.
·~I.

B. W.
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RECORD
VIRGINIA:
Pleas before the Circuit Court of the City of Suffolk, at
the Court House thereof on ·the 12th day of J\!Iay, 1938:
Be it remembered that heretofore, to-wit:
In the Clerk's Office of the said Court on the 2nd dav of
February, 1938, carne the plaintiff by her attorneys, and filed
her Notice qf 1\fotion, in the following words and figures, to-

wit:
To Russell's Incorporated, a corporation.
Take notice, that Beatrice E. Saunders, plaintiff, will on
the 21st day of February, 1938, move the Circuit Court of
the City of Suffolk, Virginia, in its court room for judgment
against defendant, in favor of plaintiff, for the following debts
due by defendant to plaintiff, to-wit:
1. For $2,000.00 with interest thereon from January 1,
1938, due to plaintiff from defendant by virtue of a promissory note 1nade and signed by defendant and held by plaintiff,
p~yable on t.lmnand to the order of plaintiff, dated July 1,
1937; this note being the latest renewal of a note for $2,000.00
made by defendant payable to the order of plaintiff dated
January 30, 1930.
2. And also for $1,000.00, with interest thereon from J anuary 1. 1938, due to plaintiff from defendant by virtue of a
promissory note rnade and signed by defendant, payable on
demand to thP. order of plaintiff, and held by plaintiff, dated
July 1, 1937; this note being the latest renewal of a note for
$1,000.00 made by defendant payable to the order
page 2 ~ of plaintiff dated ~tfarch 8, 1932.
3. And also for $1,000.00 with interest thereon
fron1 J anua1"Y 1, 1938, due to plaintiff from defendant by
virtue of a promissory note made and signed by defendant,
payable on dernand to the order of plaintiff, and held by
plaintiff. dated July 1, 1937; this note being the latest renewal of a note for $1,000.00 made by defendant, payable to
the order of plaintiff dated July 17, 1935.
4. And also for $800.00 with interest thereon from Jannary 1, 1938, due to plaintiff from defendant by virtue of a

8
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promissory note, made and signed by defendant, payable
on demand to the order of plaintiff, and held by plaintiff,
dated July 1, 1937; this note being the latest renewal of a
note for $800.00 Inade by defendant, payable to the order of
plaintiff and dated January 22, 1932.
5. And also for $600.00, with interest thereon from J anuary 1, 1938, due to plaintiff from defendant by virtue of a
promissory note made and signed by defendant, payable on
demand to the order of plaintiff, and held by plaintiff, dated
July 1, 1937; this note being the latest renewal of a note for
$600.00 made.. by defendant payable to the order of plaintiff
and dated September 30, 1935.
6. And also for $500.00, with interest thereon from J anuary 1, 1938, due to plaintiff from defendant by virtue of a
promissory note made and signed by defendant, payable on
demand to the order of plaintiff, and held by plaintiff, dated
July 1, 1937; this note being the latest renewal of a
page 3 ~ note for $500.00 n1ade by defendant payable to the
order of plaintiff, and dated February 2, 1932.
7. And also for $500.00, with interest thereon from January 1; 1938, due to plaintiff from defendant by virtue of a
promissory note made and signed by defendant, payable on
demand to the order of plaintiff, and held by plaintiff, dated
July 1, 1937; this note being the latest renewal of a note for
$500.00 made by defendant, payable to the order of plaintiff
and dated February 17, 1932.
8. And also for $500.00 'vith interest thereon from January 1, 1938, due to plaintiff from defendant by virtue of ·a
promissory note made and signed by defendant, payable on
demand to the order of plaintiff, and held by plaintiff, dated
July 1, 1937; this note being the latest r.enewal of a note for
$500.00 made by defendant, payable to the order of plaintiff
and dated August 31, 1935.
9. And also for $400.00, with interest thereon from tTanuary 1, 1938, due to plaintiff from defendant by virtue of a
promissory note made and signed by defendant, payable on
demand to the order of plaintiff, and held by plaintiff, dated
July 1. 1937; this note being the latest renewal of a note for .
$400.00 made by defendant, payable to the order of the plaintiff and dated November 16, 1932.
.
10. And also for $300.00, with interest thereon from J ann- .
ary 1, 1938, due to plaintiff from defendant by virtue of a
promissory note made and sig·ned by defendant, payable on
·
demand to the order of plaintiff, and held by plainpage 4 r tiff, dated July 1, 1937; this note being the lateRt
renewal of a note for $300.00, made by defendant,
payable to the order of plaintiff and dated January 10, 1933.
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11. And also for $200.00, with interest thereon from J anuary 1, 1938, due to plaintiff from defendant by virtue of a
promissory note made and signed by defendant payable on
demand to the order of plaintiff, and held by plaintiff, dated
July 1, 1937 ; this note being the latest renewal of a note for
$200.00 made by defendant, payable to the order of plaintiff
and dated October 29, 1931.
.
12. And also for $200.00 with interest thereon from J anu~
ary 1, 1938, due to plaintiff by defendant by virtue of a
promissory note made and signed by defendant payable on
demand to the order of plaintiff, and held by plaintiff, dated
J uly.1, 19.37; this note being the latest renewal of a note for
$200.00 made by defendant, payable to the order of plaintiff
and dated January 30, 1932.
13. And also for $400.00 with interest thereon from J anuary 1, 1938, for money lent to defendant and paid out for defendant by plaintiff, for which plaintiff holds defendant's
check, not cashed, dated July 15, 1937.
14. And also for $400.00 with interest thereon from J anuary 1, 1938, for money lent to defendant and paid out for defendant by plaintiff, for which plaintiff holds defendant's
check, not chashcd, dated August 23, 1937.
15. And also for $600.00 with interest thereon from J anuary 1, 1938, for money lent to defendant and paid
page 5 }- out by plaintiff for defendant, for which plaintiff
holds defendant's check, not cashed, dated October.
21, 1937.
16. And also for $800.00 with interest thereon from January 1, 1938, for money lent to defendant and paid out by
plaintiff for defendant, for which plaintiff holds defendant's
check, not cashed, dated November 19, 1937.
17. And for $500.00, with interest thereon from January
1, 1938, for money lent to defendant and paid out by plaintiff
for defendant, for which plaintiff holds defendant's check,
not cashed, dated December 22, 1937.
Each of said checks is made and signed. by defendant.
Plaintiff has not paid the taxes and penalties upon the
aforesaid notes, but is willing for the same to be paid out
of the first recovery on the evidences of debt, or so avers,
pursuant to section 69 of the tax code of Virginia.
And also plaintiff will ask judgment against defendant for
$10,700.00 with interest thereon from January 1; 1938, which
is money due to plaintiff by defendant, for money laid, paid
out and expended by plaintiff for the use and benefit of defendant, and at its special instance and request, and money
lent defendant by plaintiff at its special instance and request;,
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and which defendant promises to pay to plaintiff when requested, but has failed to pay although requested, being for
the same an1ounts nwntioned in the notes above stated; and
the n1atters of the checks above stated.
~

But plaintiff is willing and offers to reduce her
claim by allo,ving credits of $158.00 relative to some
coal, $42.00 in the nmtter of an auton1obile, and $5.00 relative
to an error of aritlnnetic; and also for $205.00 rent for 1937
for beauty parlor operated by plaintiff, and $24.75 an open
account due by plaintiff to defendant; which deductions would
leave a balance due to· plaintiff of $10,265.25 and interest.
page 6

BEATRICE E. SAUNDERS,
by \VILLIAN[ lVI. CRU~iPLER, JR.,
JAS. G. ~fAR.TIN & SON,
Counsel.
page 7

~

SERGEANT'S RETURN.

Executed within the City of Suffolk, Cirginia, this J. day
of ;February, 19:38, by delivering a true copy of the within
Notice of ~iotion in writing to J. A. Russell, President of
Russell's Inco1:pora ted, in person.

vV. H. ,V.ALTON,
,V. H. VvALTON, City Sergeant.
Sgt. Fee
Paid 75c by C. L. II.
W. H. WALTON, Sergeant.
page 8

~

And afterwards, to-wit:

In the ·Clerk's Office of the Circuit Court of the City of
Suffolk, on the 21st day of February, 1938, the defendant by
its attorney, filed its Sworn Plea Denying Signature, in the
following words, to-wit:
The said defendant, by its President, comes and says, that
the said supposed promissory notes and checks set forth in
plaintiff's notice of motion, and therein alleged to be made
and signed by defendant, were not made and signed by defendant, or made and signed for defendant by any one thereunto duly authorized, and the said promissory notes and
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checks are not the promissory notes and checks of defendant.

J. A. R.USSELL,
President of Russell's Incorporated.
RUSSELL'S INCORPORATED,
By J. A. RUSSELL, Its President.
State of Virginia,
, City of Suffolk, to-wit:
I, Eva Mae Barnes, a Notary Public for the City of Suffolk, in the State of Virginia, do certify that J. A. Russell,
President of Russell's Incorporated, personally appeared before me in my City aforesaid and made oath that the matters
and things stated in the foregoing plea are true to the best
of his knowledge and belief. ~Iy commission expires the
lOth day of September, 1939.
Given under my hand this 19th day of February, 1938.
EVA :NIAE BARNES, Notary Public.
page 9

~

And afterwards, to-wit:

In the Clerk's Office of the Circuit Curt. of the City of Suffolk, on the 21st day of February, 1938, the defendant by its
attorney, filed its Plea of Nil Debet, in the following words,
to-wit:
The said defendant, by its attorney, comes. and says, that
it does not owe the sum of .ten thousand seven hundred dollars, or any part thereof, in the notice of motion in this action demanded, in manner and forin as the plaintiff has complained against it. And of this the said defendant puts itself
upon the country.
THOS. L. WOODWARD, p.d.
pag·e 10

~

And afterwards, to-wit:

In the Clerk's Office of the Circuit Curt of the City of Suf- •
folk, on the 21st day of February, 1938, the defendant by its
attorney, filed its Plea of Statute, in the following words, towit:
The said defendant, by its attorney, comes and says, that
the supposed cause of action in the notice of motion in this
action mentioned is found upon an alleged oral contract, and
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that the same did not accrue to the said plaintiff at any time
within three years next preceding the commencement of this
action, in manner and form as the said plaintiff has complained against it.
And this the said defendant is ready to verify.
THOS. L. WOODWARD, p. d.
page 11

~

And afterwards, to-wit:

In the Circuit Court of the City of Suffolk, on l\fonday,
the twenty-eighth day of March, in the year of our Lord, nineteen hundred and thirty-eight:
On motion of plaintiff, by counsel, it is ordered that Defendant file Grounds of Defense on or prior to the 13th day
of April, 1938.
page 12

~

And afterward, to-wit:

In the Circuit Court of the City of Suffolk, on 1\tionday,
the twenty-eighth day of March, in the year of our Lord, nineteen hundred and thirty-eight:
On motion of defendant, by counsel, it is ordered that
Plaintiff file her bill of particulars on or prior to the 8th day
of April, 1938.
I,

page 13- ~

And afterwards, to-wit:

- In the Clerk's Office of the Circuit Court of the City of
Suffolk, on the 6th day of April, 1938, the plaintiff by· her
attorneys filed her Bill of Particulars, in the following words,
to-wit:
For bill of particulars plantiff says that she will rely upon
her notice of motion and in addition thereto; that plaintiff
lent to defendant the money mentioned in the notice of motion,
and the defendant owes said money to plaintiff. And all, or
nearly all the matters sued for, appear on .the books or records of the defendant.
WILLIA1\f 1\L CRUMPLER, JR.,
JAS. G. MARTIN & SON, p. q.

Beatrice E. Saunders v. Russell's Incorporated.
page 14
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And afterwards, to-wit:

In the ·Circuit Court of the City of Suffolk, on Saturday,
the ninth day of April, in the year of our Lord, nineteen hundred and thirty-eig·ht:
This day came again
the defendant moved to
the plaintiff heretofore
was argued by counsel,
fendant excepted.
page 15

r

the parties by their attorneys, and
strike out the bill of particulars of
filed for insufficiency, whch motion •
overruled by the court and the de-

And afterwards, to-wit:

In the Clerk's Office of the Circuit Court of the City of Suffolk, on the 13th day of April, 1938, the defendant by its attorneys filed its Grounds of Defense in the following words,
to-wit:
Defendant, Russell's, Incorporated, submits the following
as and for its grounds of defense, to-wit:
{1) Each and every defense which may be shown under
the general issue.
(2) The pleas and answers and writings by it heretofore
filed.
(3). That defendant is not indebted to plaintiff in any manner and form as alleged in the notice of motion, or in any
other manner or form.
.
(4) That the notes and checks referred to in the notice of
motion were made, drawn, executed and delivered by plaintiff as secretary and treasurer (either or both) of the said
corporation witho~t authority, express or implied.
(5) That plaintiff was without authority to borrow money
on behalf of the said corporation or to execute the said corporation's notes, checks or other obligations therefor.
(6) That, if plaintiff loaned the sums mentioned in the
notice of motion, or any part thereof, to the said corporation,
the transaction was not authorized, acquiesced in nor ratified
by defendant.
(7) That plaintiff has not lent to, nor laid out, nor expended for the benefit of, said corporation the
page. 16 ~ aforesaid sums of money, nor any part thereof,
nor has defendant ever soug·ht or requested any
loan or advances of monies of plaintiff, nor of any other person by plaintiff.
(8) That the notes and checks mentioned in the. notice of
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motion are not the notes and checks of the said corporation,
nor do they represent obligations of the said corporation.
(9) That said notes and checks are without consideration.
(10) That plaintiff was without authority to make, and
was never requested to 1nake, any loans to defendant in any
manner whatsoever, and which defendant expressly denies
were ever 1nade, the sa1ne were voluntary contributions of
plaintiff to defendant.
(11) That if the plaintiff voluntarily advanced said sums,
or any part thereof, to the said corporation, or expended
said sums, or any part thereof, for the benefit of said corporation, then the plaintiff, as secretary and treasurer thereof, and, as such, in control of its funds, without authority
repaid and satisfied all such advances.
Respectfully submitted,
RUSSELL'S INCORPORATED,
By JOHN J{. HUTTON and
THOS. L.' WOODWARD,
Its Attorneys.
page 17

~

And afterwards, to-wit:

In the Circuit Court of the City of Suffolk, on Thursday,
the twelfth day of ~Iay, in the year of our Lord, nineteen hundred and thirty-eight :
This day came the plaintiff and defendant by their attorneys, also cmne a jury, to-wit:
Vernon 0. Ford, ~Iajo1· Benton, S. B. Carter, Andrew G.
Dunn, B. P. I-Iedgepeth and A. Taylor Da1~den, and J. E. Babb,
Jr., who being elected, tried and sworn to well and truly try
the issue joined, and a true verdict render according to the
evidence and having heard a part of the evidence by consent
of the .parties by their attorneys, and with the assent of the
court was adjourned until tomorrow n1orning at ten o'clock.
pag·e 18 ~ And after,va rds, to-wit :
In the Circuit Court of the City of Suffolk, on Friday, the
thirteenth day of 1\iay, in the year of our Lord, nineteen hundred and thirty-eight :
This day came again the parties by their attorneys, and
the jury sworn on yesterday to try the issue in this case~
again appeared in court in pursuance of their adjournment,
and having· fully heard the evidence, and argument of conn-

15
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sel, 'vere sent to their room to consider of their verdict, and
after some time returned into court with the following verdict, to-wit:
"We the jury find for the plaintiff in the sum of $2,000.00
plus interest at 6% from January 1st 1938. A. Taylor Darden,
IForeman.-.~fay 13th, 1938.''
The Attorney for the plaintiff moved the court to set aside
the verdict as being- contrary to law and the evidence and
for errors of law in the trial of the case, also for :final judgment in our favor for the amount claimed. We wish to add·
to the grounds of the motion that the verdict is too small, and
inadequate under the evidence.
Thereupon the court gives the said plaintiff until
when the Court will hear argument thereon.
And this case is continued.
page 19

~

~lay

23rd

And afterwards, to-wit:

In the Clerk's Office of the Circuit Court of the City of
Suffolk, on the 23rd day of May, 1938, the plaintiff by her
attorneys :filed her Affidavit in the following words, to-wit:
Beatrice E. Saunders, plaintiff, this day personally appeared before the undersigned Notary Public in and for the
City of Suffolk, Virginia, and made oath that since the verdict was rendered in the above entitled case she has discovered the following new evidence, 'vhich she did not discover
until after the verdict was rendered, and could not have
discovered by reasonable diligence before the verdict, which
is material to the merits of this case (not merely cumulative,
corroborative, collateral, or impeaching) and ought on another trial to produce a different verdict on the merits, towit:
That the handwriting on eight of the deposit slips for deposits representing eight of the loans sued on in this case
are in the handwriting of W. Earle Russell himself, which
slips she expects to have produced in court by the Bank when
the motion to set aside the verdict is argued.
BEATRICE E. SAUNDERS.
Subscribed and s'vorn to this 23rd day of 1\{ay,'1938.
1\IARIS JANUARY,
Notary Public.
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And afterwards, to-wit:

In the Circuit Court of the. City of Suffolk, on Monday,
the twenty:-third day of l\1ay, in the year of our Lord, nineteen hundred and thirty-eight:
This day came the parties by their respective attorneyt-3,
and the court having heard the argument of counsel, on the
plaintiff's motion to set aside the verdict heretofore repdered
herein, and having· heard newly discovered evidence and argument of counsel thereon, reserves its decision until eto.
And this case is continued.
page 21 ~

And afterwards, to-wit:

In the Circuit Court of the City of Suffolk, on Saturday,
the twenty-fifth day of June, in the year of our Lord, nineteen hundred and thirty-eight:
This day came again the parties by their attorneys and
the plaintiff moved to set aside the verdict on the ground
that it was contrary to the law and evidence and plainly
wrong and inadequate and for after discovered evidence (and
filed affidavit as to after discovered evidence), and to render
final judgment for the plaintiff for at least $4,148.90 or else
to grant a new trial. And the court heard oral evidence as
to the after discovered evidence and tlu~ matters were argued
by counsel. On consideration whereof the court doth overrule each of the motions of the plaintiff and to the action of
the court in overruling each of these motions the plaintiff
duly excepted. It is therefore considered and adjudged by
the court that the plaintiff, Beatrice E. Saunders recover of
the defendant Russell's Incorporated, $2,000.00 with interest
thereon from- the 1st day of January, 1938, and her costs in
this .behalf expended .
. page 22

~

To

Ru~sell 's

Incorporated.

Take notice that at 10 :30 a. m., on July 25, 1938, I shall
present to the Judge of the Circuit Court of the City of Suffolk, in his office in sa_id City, my bills of exceptions, and the
exhibits in my action against you lately pending in said court,
in order to have them duly made part of the record.
, Further take notice that on the same day at 3:00 p. m. ·r
shaH apply to the Clerk of said court in his office for a tran-
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script of
of error.

th~
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record in this case, in order to apply for a writ
BEATRICE E. SAUNDERS,
by WILLIAl\1[ l\L CRUMPLER, JR.,
JAS. G. MARTIN & SON,
Counsel.

Service of above notice accepted, July 22, 1938.
,JOHN K. HUTTON, p. d.
Counsel for Russell's Incorporated.
pag·e ·23
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. And afterwards, to-wit:

In the Circuit .Court of the City of Suffolk, on Monday,
the twenty-fifth day of July, in the year of our Lord, nineteen
hundred and thirty-eight:
This day came again both parties by their attorneys, and
the plaintiff h~ving· duly presented her bills of exceptions
numbered 1, 2 and 3, to the Judge, pursuant to proper written notice, the same 'vere duly signed and made part of the
record, and all the exhibits used in evidence were duly identified and made part of the record, and said bills of exceptions
and exhibits were lodged and filed with the Clerk of this
·
·
court.
page 24

r Virginia :
In the Circuit Court of the City of S'?-ffolk.

Beatrice E. Saunders

v.

Russell's Incorporated.
BILL OF EXCEPTIONS NO. 1.
BP. it remembered that on the trial of this case the following is the eVidence, and all the evidence, which was intro~
duced, and the exhibits herein mentioned are identified by the
Judge and made part of the record, and may be taken to the
Supreme Court of Appeals without being copied, to-wit:
.
page 25

r

~Ir. :h-Iartin: We move the exclusion of the witnesses, may it please the Court.

Note: The witnesses were excluded.
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Mr. l\Iartin: You have said nothing- about the Statute of
Limitations. Are you relying on that"~
lVIr. Hutton: That will be submitted to the Court later.
BEATRICE E. SAUNDERS,
the plaintiff, being· first duly sworn, testified as follows :
By Mr. l\Iartin:
Q. Please tell the jury your name and where you live.
A. Beatrice E. Saunders, Lakeview Heights, Suffolk, Virginia.
Q. How old are you and what is your business?
A. Forty-five; I an1 in the bus line business and also a stockholder in Russell's, Incorpor~ted.
Q. Regarding RusscU 's, was R\lssell 's originally a partnership with threo, yourself and :Niessrs. W. Earle Russell
and J. Alfred H-ussell, organized about 1929?
A. Yes.
· Q. As a partnership~
page 26 ~ A. Yes.
Q. As a partnership, what business did you operate and where¥
.A. Beginning in 1929, in the early part of 1929, I rented
a store in tho Hotel Elliott Building· for the purpose of a Bus
Tern1inal. 1\_fter looking over this store I had an idea that
it would be profitable to open up a soda fountain and drug·
sundry business, and I called lV[r. Alfred Russell in n1y office,
who was employed by the Edgerton Bus Line, which I was
a large stockholder in such line, and talked to him and asked
him what he thought of opening up this ternlinal, as that a
soda fountainQ. Without going into detail of the partnership, the partnership was then organized with you three as sole partners?
A. I called J\lr. Russell as I started to say. He was working for 1vfr. Carter, out there in his store, and I had Earle
Russell come in and we talked it over and decided to form
a partnership between W. Earle Russell, J. Alfred Russell
and myself.
Q. After the partnership was formed, who was the person
who would be the clerk in the store?
A. 1\Ir. Earle Russell.
Q. 1\IIr. Alfred Russell was a clerk in the store?
A. No, sir; he was inactive from the beginning
page 27 ~ to the tin1e of my term of not being an officer in
January, 1938.
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Q. "What was ~ir. Alfred Russell's business 1

A~ He continued working· for me with the Bus Line until
the year 1933, and I formed a partnership known as the Suffolk Motor Con1pany and transferred him from the Bus Line
to the Suffolk lVIotor ·Company.
Q. Were you active as a clerk in the drug store, yourself,
or not¥
A. I was not.
Q. In the partnership, who handled the matter of the bank
account, sig.ning notes, etc., in the partnership business Y
A. J.\IIr. Earle Russell did all of the depositing.
Q. Did you ever borrow any money as a partnership Y
A. I did. vYe borrowed $1,000.00 from the American Bank
and Trust Company in February, 1929.
Q. Who would sig·n the notes given to the American Bank
and Trust Company¥
A. I did, Russel's, Incorporated, by B. E. Saunders. The
bank requested my personal guarantee on the back of said.
note.
Q. Then you had a charter of incorporation in May, 1930,
for Russell's, Incorporated 1
A. Yes.
page 28 ~ Q. Were you three still the only stockholders 1
A. Yes, sir.
Q. Each of you were supposed to put in $300.00?
A. We put in $300.00 at the time we bought the equipment.
Robert N. Green's representative-Robert N. Green, a representative of the American Furniture and Fixture Company, came to Suffolk in January, 1929·, before we opened up
thP. store and we bought this equipment and we put in $900.00>
at that time. We met in the Hotel Elliott Building· in one
of the salesman's rooms when we bought around $4,000.00
worth of equipment. It was necessary to make a down cash~
payment, and we put in $300.00 each, the first down payment,and signed a note for the remainder of it to be paid out in.
either two or thrP.e years. I haven't the records, but that was
· recorded at that time.
Q. When you were incorporated in 1930, you transferred
the stock of goods of the corporation and took $300.00 worth
of stock a piece ?
A. No. We transferred all of the stock to the other store
when we incorporated but we didn't put in any additional
money. We just n1ade-incorporated for $6,000.00 and issued stock at $2,000.00 each, without any additional money.
Q. One-third to each of you!
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page 29

~

A~

Yes.
Q. And the only money was that $300.00 each
originally put up Y
A. That is all that has been put in Russell's as far as the
stockholders in Russell's, Incorpora;ted, ·were jndividually
concerned.
Q. .After the business was incorporated, who looked out
for the bank account and the handling of the financial matters of the corporation Y
.A. Mr. Russell did all of the banking, making out the deposits, and I, when the bills were okayed or otherwise when
they came to me, I would pay them.
Q. Who drew the checks?
A. I did.
.
Q. You as Secretary and Treasurer 1
-A. Yes.
Q. You were Secretary and Treasurer 1
A. Yes.
Q. Who was President Y
-.A. Mr. Earle Russell.
· Q. Who was Vice-President?
A. J. Alfred Russell.
Q. Did yon ever have any minute books or keep any minutes of the meeting·s, at allY
A. No, we did not. ·
.
page 30 ~ Q. As time went on, did the corporation, or not,
need further money?
A. l't did.
Q. You have brought suit in this case for 10,000 and odd
dollars, represented very largely by notes and checks, and
as there are very many of them I want to put them in one at
the time. There are seventeen, I think. Was it necessary,
or not, to borrow some money about January 30th, 1930, for
which you furnished the n1oney and gave a note of the corporation to yourself Y
A. It was.
Q. Will you please produce your papers now, the note,
please?
Mr. Woodward: Let's see the notes.
Mr. J\1artin: Sure; I will let you see them. Keep those
in order, if you can. I think 've have them in order now.
By Mr. Martin:
Q. While he is examining the notes, at first on which side
of the street was the corporation in business?

!I
!
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.A. You have reference to the partnershipT
Q. The incorporation.
A. When we incorporated we were in the present place we
are now, the corner of Bank and ~iain.
Q. You had moved across the street before you
page 31 ~ were incorporated?
A. Yes, si.r; we were in the Hotel Elliott Building.
Q. .As a partnership¥
A. Yes, sir.
Q·. You have been in the present location, at the corner of
Bank and Main Streets, ever since the incorporation?
.A.. Yes, sir. We were over there about three months prior
to the incorporation.
Q. In Suffolk, Virginia?
A. Yes, sir.
~~r. Hutton: While these notes are being examined, as
soon as they are presented I want to discuss the question
as to the notes, the evidence, and the conditions under which
they were received, and I would like to have that opportunity.
1\fr. Martin: I ·will offer this first one first. It is just one.. We have got a lot more of similar notes. If you want
to argue the point of law, you can excuse the jury, if you
like.

By Mr. 1\fartin :
Q. Here is the first note you are speaking of, dated J anuary 30th, 19301
A. Yes, sir.
Q. With certain renewals thereon Y
A. Yes, sir.
page 32 ~ Q. And a deposit slip of Russell's, of the same
date for $2,000.00?
A. Yes, sir. ·
1\fr. Martin: I put them in evidence, may it please the
Court. I will read the note to the jury.
Note : The note was thereupon read and marked ''Exhibit 1. ,,
By Mr. Martin:
.
··Q. You have put with· that note and attached thereto a
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deposit slip in the American National Bank in favor of Russell's for $2,000.00?
A. In the A1nerican Bank and Trust Company.
Q. In the Anwrican Bank and Trust Company?
A. Yes, for $2,000.00.
Q. Did you, or not, deposit that $2,000.00 out of your own
private funds to the corporation's benefit at the time you
took this note ?
·
A. I did.
Q. I notice you have also fastened to that note a deposit
slip and some renewal notes for the san1e amount, $2,000.00.
Are they just renewals that you issued payable to yourself?
A. They were renewals. I had $4,700.00 worth of these
notes in the American Bank attached to a collateral note, and
I borrowed money in the bank and the bank repage 33 ~ quested that I keep the note renewed, and those
renewals are stamped by the bank officials' stamp
on them as renewals.
Q. Was the loan you speak of in the bank a private loan of
your's that you raised the money fron1 the bank by?
A. You mean this or the collateral1
Q. The .collateral note that you put these with.
A. Individual money, private money for myself.
Q. -You nut theso notes in as collateral for the private
money you borrowed frmu the bank?
A. Yes, sir.
Q. And kept it alive at the bank's request so it would not
be past due?
A. Yes.
Q. Did, or not, the $2,000.00 go absolutely and solely for
the benefit of the corporation and in payment of it's just obligations¥
A. It did.
Q. Please produce the next one. The next one as appears
in the notice of motion is as of March 8th, 1932, for $1,000.001
A. Yes.
1\:Ir. Woodward: It is understood that we will make our
objection at the conclusion of the introduction of
page 34 ~ these notes.
·
:Mr. ~Iartin: That is agreeable.

BY J\{r. 1\{artin :
.. Q. You hand me and I put in evidence ·a note dated J anuary 8th, 1932-1viarch 8th, 1932, "on demand," payable to the
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order of Beatrice E. Saunders for $1,000.00, made by Russell's, Incorporated, by B. E. Saunders, Secretary and Treasurer, with memorandum reading, ''For cash loan." Did you,
or not, lend the corporation your own private money to that
amount at that thne1
A. I did.
Q. Ifave you attached to that note your check for $1,000.00
of the same date?
A. Yes, sir.
Q. Payable to Russell's, Incorporated?
A. No. It is signed by :I;tussell 's.
Q. The check is signed by you.
A. Yes, I did. ·
J\1:r. Woodward: vVhat did you say was signed by Russell's?
J\1:r. Martin: The note is signed by Russell's, Incorporated,
by B. E . .Saunders, Secretary and Treasurer.
By ~Ir. ~Iartin:
Q. And the check is your private check?
A. The check is my private check.
page 35 ~. Q. You have attached thereto a couple of renewals of the note, which is the same as the other,
that you put in the bank as collateral?
A. Yes, sir.
Q. And kept it alive that way?
A. Yes, sir.
.
Q. Was that $1,000.00 you loaned by the check which I mentioned used for the sole benefit of the corporation and in payment of it's just obligations, or not?
A. It was.
Note: The note was thereupon marked ''Exhibit 2. ''
By ~Ir. 1\fartin:
Q. Please produce the next one, of date, July 17th, 1935,
for $1,000.00.
A. All right.
1\fr. Martin: I produce and put in evidence the note, Suffolk, Virginia, July 17th, 1935, on demand, payable to B. E.
Saunders, for $l,OOO.OQ, signed Russell's, Incorporated, by
B. E. Saunders Secretary and Treasurer, with memorandum
thereon, "for cash loan,'' of 7/17/35.
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By Mr. 1viartin :
Q. Was, or not, this your own private personal money put
into the corporation's account for this note Y
page 36 ~ A. It was.
Q. Was, or was not, that money used by th1~
corporation to pay it's just obligations and for it's sole benefit!
A. It was.
Mr. Martin: I put that in evidence, that note with renewal
attached thereto, marked "Exhibit 3. ''
By Mr. 1\{artin :
.
Q. Please produce the note in the matter of January 22nd,
1932.
'
A. That is the $800.00 note.
Q. You hand me and I put in evidence note of January
22nd, 1932, on demand, payable to B. E. Saunders, for $800.00,
signed Russell's, Incorporated, by B. E. Saunders, Secretary and Treasurer, with memorandum thereon, "for cash
loan," and with two notes apparently renewals for the same
amount thereto attached. Was that $800.00 your private
money which was put to the credit of the corporation and used
for the sole benefit of the corporation and to pay it's just obligations?
A. It was.
Mr. Martin: We put this in evidence marked ''Exhibit 4.''
By Mr. Martin:
Q. Please produce the note in the matter of the
page 37 ~ $600.00 note of September 30th, 1935, and the
papers going therewith.
A. Yes.
Q. You hand me and I put in evidence note dated September 30th, 1935, on demand, to B. E. Saunders, signed Russell's, Incorporated, by B. E. Saunders, Secretary and Treasurer, with memorandum thereon, "cash loan of 9/30/35,"
with thereto attached a check for $600.00 dated 9/30/35, made
by Beatrice E. Saunders to the order of Russell's, Incorporated, and ask you if that was your own- private money put
to the credit of the corporation and used for the sole benefit
of the corporation to pay it's just obligations Y
A. Yes, sir.
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Q. There is also attached a renewal note which is similar
to that which you have explained.
A. Yes.
Mr. Martin: I put that in evidence to be marked "Exhibit

5."
By Mr. Martin:
Q. Please produce the $500.00 transaction of February
2nd, 1932.
A. Yes.
Q. You hand me and I put in evidence the note dated February 2nd, 1932, and check for $500.00, ·made to
page 38 ~ B. E. Saunders, signed by Russell's, Incorporated,
by B. E. Saunders, Secretary and Treasurer, with
memorandum thereon, ''for cash loan,'' with check thereto
attached for $500.00 of the same date drawn by Beatrice E.
Saunders, to Russell's, Incorporated, and a couple of notes ·
which seem to be renewals thereto attached. Was that, or
not, your own personal and private money put to the credit
of the corporation and used for the benefit of the corporation in paying it's just obligations 1
A. It was.
Mr. Martin: I put it in evidence

m~rked

"Exhibit 6."

By Mr. Martin:.
Q. Please produce the transaction of February 17th, 1932,
A. Yes.
Q. You hand me and I put in evidence a note dated February 17th, 1932_payable to B. E. Saunders, for $500.00, signed
Russell's, Incorporated, by B. E. Saunders, Secretary and
Treasurer, with memorandum thereon, ''for cash loan'' with
the1·eto attached a check for $500.00 of the same date drawn
by you to Russell's Incorporated, and with thereto attached
also what appears to be three renewals. Are they similar re'
newals as you have explained Y
A. Yes, sir.
Q. Did that $500.00 go to the benefit of the corpage 39 ~ poration for the payment of it's just obligations
solely?
A. It did.
~

'

Mr. Martin: I put that in evidence marked "Exl1ibit 7."
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By Mr. 1fartin:
Q. Produce the data of August 31st, 1935, transaction,
please.
A. Yes.
Q. You hand me and I put in evidence a note dated August 31st, 1935, signed by ·Russell's, Incorporated, by B. E.
Saunders, Secretary and Treasurer, with memorandum thereon, ''cash loan 8/31/35,'' with thereto attached, of even date
therewith, a check for $500.00, drawn by B. E. Saunders to
the order of Russell's, Incorporated and also thereto attached
what appears to be a renewal for $500.00 in the same manner.
A. Yes, sir.
Q. "\Vas that private money of your's which went to tho
credit of the corporation for the payment of it's just obligations?
·
.
A. Yes, sir.
~Iartin:

I put that in evidence marked ''Exhibit 8. ''
page 40 ~ By ~I r. :rvrartin :
Q. Produce, please the papers of the transaction of November 16th, 1'932.
A. Yes.
Q. You hand n1e and I put in evidence a note dated Novcmber 16th, 1932, payable on demand, to B. E. Saunders, for
$400.00, signed Russell's Incorporated, by B. E. Saunders,
Secretary and Treasurer, with memorandum thereon, "cash
loan" and thereto attached a check of even date therewith
for $400.00, drawn by B. E. Saunders to the order of Russell's Incorporated, and also thereto attached what purports
to be three renewals of the said note. Are they renewals in
thP. same method you have described?
A. They are.
Q. Was that, or not, private money of your's put to the
credit of the corporation and used by the corporation for the
sole purpose of paying it's just obligations and for it's sole
benefit?
A. Yes.
1\ir.

]\fr. l\fartin: I put that in evidence to be marked "Exhibit 9. ''
By l\fr. Martin :
1
Q. Produce, please the papers of the transaction of January lOth, 1933.
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A. Yes.
Q. You hand tne and I put in evidence a note
dated January lOth, 1933, for $300.00, payable on
demand to B. E. Saunders signed by Russell's, Incorporated,
by B. E. Saunders, Secretary and Treasurer, with memorandum thereon "cash loan," and what purports to be three renewals thereto. Is that in the same manner?
A. Yes, sir.
Q. Was that your private money put to the credit of the
corporation and used by the corporation for it's sole benefit and to pay it's just oblig-ations~
A. It was.
page 41

~

Mr. lVIartin: I put that in evidence to be marked "Exhibit 10. ''
By Mr. Martin:
Q. Please show us the papers of the transaction of October 29th, 1931, for $200.00.
A. Yes.
Q. You hand me and I put in evidence the note dated
10/29/31, October 29th, 1931, payable to ~B. E. Saunders, on
demand, for $200.00, signed ''Russell's Incorporated, by B.
E. Saunders, Secretary and Treasurer,'' with memorandum
the ron "for cash loan" and thereto attaehed what purports
to be two renewals thereof. Are they renewals in the same
method that you have described Y
page 42 ~ · A. They are.
Q. 'Vas, or not, that $200.00 your private money
put to the credit of the corporation and used by the corporation for it's sole benefit in the payment of it's just obligations?
A. It was.
1\{r. Martin: I put this in evidence to be marked "Exhibit 11. ,,
By Mr. Martin:
·q. Produce, please the transaction papers of January 30th,
1932, for another $200.00.
A. Yes.
Q. You hand me and I put in evidence note dated January
30th, 1932 payable on demand to B. E. Saunders, for $200.00,
signed Russell's Incorporated, by B. E. Saunders, Secretary
and Treasurer, with memorandum thereon "for cash loan"
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and thereto attached a check of even date therewith for
$200.00, payable to Russell's Incorporated, made by Beatrice
E. Saunders, and two apparent renewals of said note, and
ask you whether those renewals are in the same method that
. you have already described f
.A. They are.
Q. Was that, or not, personal money of your's put to the
credit of the corporation and used by the corporapage 43 ~ tion for the payment of it's just obligations solely?
A. It is.
Mr. J\t[artin: I put this in evidence to be marked "Exhibit 12."
By Mr. !1:artin:
Q. Please produce the papers of the transaction of July
, 15th, 1937, for $400.00, 'vhich I believe, is a matter of checks,
as we have finished with the notes for the moment.
A. Yes.
Q. You, hand me and I put in evidence a check dated 7/15/37,
July 15th, 1937, payable to the order of B. E. Saunders, for
$400.00, made by Russell's, Incorporated, by B.1 E. Saunders,
S~cretary and Treasurer, with memorandum thereon ''for
loan 7/15/37. '' That is a check payable to your order from
the corporation?
A. Yes.
Q. Has that check ever been paid?
A. ~o, sir.
Q. There is thereto attached, with even date therewith,
which I also put in evidence, a check in favor of Russell's,
Incorporated, for the sum of $400.00, signed Beatrice E.
Saunders, with memorandum thereon ''for loan,'' which has
been paid by the bank I ask you what that means. Explain
that transaction.
.
·
page .44 ~ A. Russell's, Incorporated, needed some money
and I loaned them $400.00 of my personal money,
giving them my check, and I immediately drew a check out
of the back ·of the book, the check book of Russell's, which
was customary from year to year when we didn't have money
in there so that when we did have money in there I could put
it ther·e in it's proper place, and I dre'v this check and have
been holding this check ever since due. to the fact that we
didn't have sufficient money to pay the check.
Q. Was that check that you drew in favor of Russell's,
. .
Incorporated, your own private money~
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A. Yes.
Q. Was it used by the corporation for the payment of it's
just obligations T
.A. It was.
1\fr. Martin: I put those in evidence to be marked "Exhibit 13. ,,
By Mr. ~fartin:
Q. Produce the papers regarding .August 23rd, 1937, another $400.00 matter of checks .
.A. Yes.
Q. You hand me and I put in evidence a check of Bj23j37,
to the order of B. E. Saunders for $400.00 drawn by Russell's,
Incorporated, by B. E. Saunders, Secretary and
page 4G, ~ Treasurer, with memorandum thereon ''for loan
8/23/37,', and ask you whether that check has
been paid to you or is money still due you f
.A. It is due me, never having been paid.
Q. .Attached thereto is a check drawn to yourself by Russell's, Incorporated, for $400.(]0 marked ''for loan." Do~s
that represent the $400:00 you loaned them?
.A. Yes.
Q. Was that, or not, used for the benefit solely of Russell's, Incorporated, in payment of it's just obligations'
.A. It was.
~fr. Martin: I put that in evidence to be marked "Exhibit 14."

By Mr. ~Iartin:·
Q. Produce the papers of the $600.00 transaction of October 21st, 1937.
.A. Yes.
Q. You hand and I put in evidence a check of 10/21/37,
to the order of B. E. Saunders, $600.00, made by Russell's,
Incorporated, by B. E. Saunders, Secretary and Treasurer,
for loan of 10/21/37, and ask you whether that check has
been paid to you or is still owing· you 1
A. It is due, never having been paid.
,
Q. Attached thereto is your check drawn to Rus.
page 46 ~ sell's, Incorporated, with the bank's perforation
showing it has been paid.
A. Yes.
Q. Was that, or not, your private money loaned to the de
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fendant corporation to be used for it's sole benefit in the payment of it's just obligations 1
A. It was.
::1\ir. l\{artin: I put it in evidence to be mar.ked "Exhibit
15.''
By ~[r. Martin:
Q. Produce, please, the papers of November 19th, 1937, as
to the $800.00 check transaction.
A. Yes.
Q. You hand me and I put in evidence a check dated NoVP.mb'w 19th, 1937, for $800.00, drawn to the order of B. E.
Saunders, made by Russell's, Incorporated, by B. E. Saunders, Secretary and Treasurer, with memorandum thereon
''loan 11/19/37." Has that ever been paid or is it ~till due
youY
A. It is still due.
Q. There is attached thereto your check in favor of Russell's for $800.00 of the same date, with memorandum thereon
''for loan," and on the back is the bank's perforation showing it has been paid. Was that your private money loaned to
the corporation and used by them for the benefit
pag·e 47 ~ of the corporation in paying it's just oblig·ations Y
A. Yes.

Mr. l\iartin: I put it in evidence to be marked "Exhibit
16. ,,
By 1\{r. l\{artin:
Q. Produce, please, the $500.00 check transaction of December 22nd, 1937.
A. Yes.
Q', You hand me and I put in evidence check dated December 22nd, 1937, to B. E. Saunders, for $500.00, 1nade by Russell's, Incorporated, by B. E. Saunders, Secretary and Treasurer, with a memorandum thereon "loan 12/22/37." Is that
chP.ck still due you or has it ever been paid Y
A. It is still duP. me.
Q. Thereto -attached is your personal check to Russell's,
Incorporated, of the same date for $500.00 with a memorandum thereon "for loan," with the bank's perforation showing '
it has been paid. Was that your private money loaned to
the corporation and used by the corporation for the payn;tent
of it's just obligations solely!
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A. Yes, sir.

Mr. Martin: I put it in evidence to be marked ''Exhibit
17."
pag·e 48

~

By J\ir. Martin:
Q. Miss Saunders, when you would make a deposit, such as the first one, we will say, in this case, would
that show on the bank book as a deposit if they will produce
the bank bookY
A. The first $2,000.00 on January 30th, 1930, ·I could not
say whether that particular one would, or not, due to the
fact that I carried it to the bank and got a duplicate deposit
slip attached to the note, which note still carries the bank's
duplicate deposit slip.
Q. That deposit slip itself is attached to that transaction
I put in evidence T
A. Yes, and it will show on the bank statement but on th&
passbook I am unable to say.
lVIr. Martin: We ask for the passbooks.
J\IIr. Woodward: There they are over there in the corner.
Which onP. do you want Y
.
Mr. Martin: I would like to have the passbooks so that
we can put them in evidence. We ask for the bank state:ments, if you have them, also that were returned at the end·
of t~e month showing the deposits.
Note: Passbooks and bank statements were thereupon produced.
lVIr. Martin: Will Your Honor excuse me a minute because I will have to get them in order. I asked of opposing
Counsel and they handed me the bank return
page 49 ~ which they gave at the end of the month.
By J\ir. 1\{artin:
Q. These are the statements, are they Y
A. Yes, sir.
Q. I was asking about the first $2,000.00 of January 30th,
19HO, which I show you and ask you if that appears on the
bank return as $2,000.00 deposit?
A. Yes.
J\fr. Martin: I put it in evidence and show it to the jury,
January 30th, 1930, $2,000.00.

-
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By Mr. Martin:
Q. I notice by the item, there is marked some initials. What
are those?
A. B.E.S.
Q. vVhose handwriting is that, do you know?
A. It looks very nulCh like mine.
Q. Is that the sa1ue $2,000.00 we were speaking of as the
first item in this case that you put into the credit of the corporation¥
A. It is.
Q. On all staten1onts of the bank, if we took the trouble
to go through all in a similar way, would we find deposits in
the same way to the credit of the corporation~
·
A. Yes.
page 50

~

1Yir. 1\fartin: I put them all in evidence. I am
not going to stop to find the 1nany items. I an1
sorry they are not in order, but there they are.
Note: The bank statements in question were thereupon
marked "Exhibit 18".
By Mr. 1\tiartin :
Q. The passbooks, themselves, would they also show the
various deposits unless on some occasion you happened to go
without the bank book and took the duplicate deposit slips Y
A. They will.
Mr. l\fartin: I have asked of opposing Counsel and they
have handed me three passbooks.
By 1\t[r. Martin:
Q. I suppose they cover the whole tin1e of the corporation,
·
do they not?
A. No. There is one from July 22nd, 1937, to the present
date that is not here.
Q. '!'bose three books cover the whole period with the exception of the period from some date last year to date?
A. Yes.
Mr. l\f.artin: I put those three. passbooks in evidence.
Note: The passbooks 'vere thereupon marked "Exhibit
19,'' "Exhibit 20," and ''Exhibit 21."
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page 51

~

By 1\IIr. 1\IIartin:
Q. Without going through all of the check books,
I will take the second iten1 in our notice of motion of March
8th, 1932, and show you the passbook on that date with a deposit of $1,000.00, and by it some initials. What are the
initials 1
A. B.E.S.
Q. vVhose handwriting is that?
A. M]ne.
~1r. ~Iartin: I sho'v it to the ,jury as an example, March
8th, 1932, $1,000.00.

By ~1r. :i\tiartin :
Q. By going through the rest of the .check books, will all
appear except ·when you went without the bank book 1
A. Yes, except when I went without the book.
Q. I believe I said three check books. I should have said
three pass books¥
A. Yes.
Q. Some of the notes we put in evidence a while ago had
attached thereto your own personal check. Why 'vas it that
in some cases you didn't have you own personal check attached to the note?
A. In quite a few cases the bank would call me and I would
take the money :from the Greyhound Line and the Atlantic
Greyhound and Ricbtnond Geryhound and I would take cash
out of the box and sP.nd to the bank to make the
page 52 }- deposit because I 'vould not have the amount in
bank to my personal account to take care of the
amount that the bank required to keep checks from being returned unpaid.
·
Q. Were you, or not, handling large an1ounts of cash in
your business for the bus companies'
A. Yes.
.
Q: When you would take that cash from the bus company
would you, or not, put something in to show that you owed
them that much, to keep the account straight?
A. I would.
Q. Yesterday were you shown for the first time an audit
1nade by the defendant corporation, preparatory to this suit,
which was brought down to my office by 1\IIr. Crumpler, a
copy of which audit opposing Counsel had delivered to Mr.
Crumpler?
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A. Yesterday at about 11:00 o'clock or 11:30 was the :fti·st
time that I saw the report.
'
Q. You came down to Norfolk with l\ir. ·Crumpler, did you
not? .
A. ·Yes, sir.
Q. And there had a meeting. I show you and put in evidence a copy of audit that the defendant furnished us yesterday. In this audit, I notice that on next to the last written sheet, typewritten, they show a credit balance
page 53 ~ owing· you of .$12,200. 74, do they not Y
A. Yes.
Q.. Which is slightly more than you claim, is it not?
A. Yes, sir.

1\Ir.

~Iartin:

I put that in evidence marked ''Exhibit 22."

Bv Mr. Martin:
·Q. The total of the checks and notes you claim shows $10,700.00, with interest from the first of last January, does it
not? That is a matter of arithmetic.
A. Yes.
Q. You are willing· to allow certain credits, are you not,
with $158.00 relative to somP. coal?
A. That is right.
·
Q. And $42.00 in the matter of an automobile?
A. Correct.
Q. Without going· into detail of it, that is some ~utomobile
transaction?
A. l\1:y personal automobile that I let the store use and I
never received any funds for it, so I offset it.
Q. What happened to that automobile?
A. Mr. Russell traded that automobile in with some concern for a ChevrolRt.
Q. And $5.00 relative to an error in arithmetic f
page 54 ~ A. I can't account for that. When I opened the
books in 1934, I later found there was a discrepancy
of $5.00 so I wanted that offset.
Q. You allow that without trying to find it any further?
A. Yes. sir.
Q. And $205.00 for 1937 rent for ·your beauty parlor;
..l.. That is correct.
Q. You have a beauty parlor in a small place in the back
of the building in which the corporation is a tenant, have
you not?
A. Yes.

.
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Q. The $205.00 rent you j11stly owe the co~·poratiQn and
are willing to deduct it Y
A. Yes. sir.
Q. And $24.75, open account, due by you to the defendant
corporation Y
_ . A. That is for merchandise purchased personally in thestore last year and charged to my account. That is to ~e
allowed.
Q. R~garding the keeping of the books, you kept t4e books,
did you not?
A. I did.
Q. Were they open for inspection by you to other stockholders, if they wanted to see them any time they
page f$5 ~ wanted to see them Y
A. My office and Mr. _Earle Russell's office were
together until the beginning of the year 1937, and all books
and records of Russell's ·were in my .desk or on top of my
desk at all times for inspection by anyone that wished to
see them. They were not locked under key.
Q. Was there anything secret that you were keeping from
the other two Y
A. No, sir.
Q. Reg·arding the report that the corporation had to make
to the Federal Government, have you a photograph of thereport?
A. Yes. sir.
Q. Signed by l\:fr. Russell before a Notary Public 7
A. Yes. sir.
Q. Where did you get this photograph 1
A. At the Internal Revenue Collector's office in Washi.J;lgton.
Q. You went and got it for the purpose of this case did
vou notf
. A. I did.
Q. 1937, March 11. Here is what we are interested in particularly (indicating). You hand me and I put in evidence
the said photog'I'aph which you g-ot from Washingpage 56 ~ ton. I put it in evidence and read a part of it to
the jury. Do you recognize the signature ·here to
thP. affidavit of ].{r. Russell?
A. Yes. sir.
Q. Which Rusell is it?
.A. W. E. Russell, which is W. Earle Russell.
Q. What is his position with the corpor~tion f
A. President.

....
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Q. It is sworn to before Joseph 1\tiorriss, Notary Public,
I believe, is it not~
A. Yes, sir.
Q. I call your attention to the report of the corporation
of it's liabilities, notes payable of $8,000.00 and accounts
payable of $1,809.86. Can you tell the jury whether that
agrees with the an1ount that they owed you at that time on
those two items?
A. It does.
Q. Is that reflected by the books as of that time, that they
owed you that money1
A. It is.
]Jlr. lVIartin: I put it in evidence marked ''Exhibit 23."
pag-e 57 ~ By 1\tir. ~1artin:
Q. The amount of the notes sued on is exactly
$8,000.00, is it not?
A. Yes.
Q. And the other is rep.resented by checks that we put iv
evidence?
A. Yes, sir.
Q. Were any dividends ever paid by the corporation to any
of its stockholders'
A. No, sir.
Q. Did you ever draw any salary from it?
A. No, sir.
Q. The only salary was drawn by ~1r. Russell who worked
in the store?
A. W. Earle RussP.ll.
Q. And that was approximately how much a week?
A. At the beginning, if I remember correctly, it was $35.00
and then later when we were very hard pressed for funds, it
was reduced to $30.00 a week.
Q. Were, or were not, the loans you made the corporation
necessary for it to carry on its business and pay its credi-·
tors?
A. It,was.
.
Q. Was there any other way you kne'v of to get the money?
A. There was not.
Q. Except throug·h you?
page 58~ A. No.
Q. Was there another note which you call a side
note which you had from the corporation that has been paid?
A. Yes, sir.
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Q. Can you produce that, please 1
A. I can.
Q. It is a note not sued on, but it has been paid, and it
. . was used as a side n9te to be accounted on t]le reports as a
note.
Mr. Woodward: What sort of reports 1
Mr. Martin: It was a note used so as not to make the accounts of the company look. quite so badly as they would
have looked probably if .this had been added on top of it.
By Mr. Martin:
·Q. Here is a note for $1,314.86 that you hand me and I put
in evidence, dated January 1st, 1934, to the order of B. E.
Saunders, made by Russell's, Incorporated, by B. E. Saunders, Secretary and Treasurer, showing payments on the
back of it, any number of items with dates and a memorandum, "cigarettes to apply on this note $114.86", as the first
item thereon. Has that note been fully paid 1
A. It has.
page 59

~

1\{r. ~lartin: I put it in evidence marked "Exhibit 24".

By J\Ir. J\tiartin : ·
Q. Tell the jury why they show items of cigarettes, etc.,
instead of saying· on account of the note 1
A. In the year 1934 when we began our business of Russell's as a partnership, and the corporation, we handled all of
the items through the check book, debit and credit. At the·
end of the year 1933, ·we took this check book and went over
every item very carefullY and the company owed me $7,700.00. Instead of puttin~the bills payable as owing $7,700.00, I took the ·original work sheets that I worked up
showing this item and showed it to J\!Ir. Earle Russell, how
I arrived at bringing the notes payable down to $6,190.14,
which is in accordance with the ledger sheets as they will find
in the books. I turned ov.er. to them.
Q. You showed it to who?
A. Mr. Earle R-ussell in my office, and told him I was taking· this signed note-he saw it-and in order that I would
be~ reimbursed by them for this signed note I would have to
charge it off to "merchandise when we had the cash in the
bank at some later date, and during the next two years, I
think two years, when we ·would have sufficient money to
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pay the side note, I would draw a check and put
page 60 ~ a check nu1nber to it and the an1ount on the back
of the note and charge it to n1erchandise but apply it on the side note.
Q. That note charged for merchandise was not really and
truly for nwrchandise bought at that mo1nent ~
A. No.
Q. But it was paid on account of this note?
A. That is right.
Q. Which represented money previously spent in merchandise1
A. That is correct.
Q. I understand that has been fully paid so you make no
claim for it f
A. That has been paid.
Q. You say you have the work sheets!
A. That is the complete file regarding this note and the
transac.tions up to the thne of the opening of the books.
Q. You hand me some pencil rnemoranda and some in ink,
and what is either the original or copy of certain pages of
a book. Are these four pages on red lines sheets of the original books or copies f
A. Work sheets in order to open up the books which were
opened up in January, 1934, and no number attached because
aU of ~hat is in there together.
·
·
Q. rrhat goes with that side note'
page 61 ~ A. Yes.
~fr. 1\Iartin: I show opposing Counsel the papers and put
them in evidence.

Note: The papers in question weJy thereupon marked ''Exhibit 25 ".
.~
1\Ir. Hutton: 'Vhat do they purport to be~ What are
they?
J\fr. 1viartin : They purport to show the transactions t•eg·arding the side note which may or may not become important
on your audit. 'Ve clahn nothing under it but I wanted to
show the who]e transaction.
lvfr. Hutton: You are putting these j.n as original copies
made at the thne the transaction occurred?
Mr. 1\Iartin: Original work sheets shoWn to one of the
officers, to 1\'Ir. Russell.

Beatrice E. Saunders v. Russell's Incorporated.

39

Beatrice E. Saunde1·s.
By Mr. 1\{artin :
Q. To which lVIr. Russell 'vere they shown?
A. Mr. Earle- Russell.
Q. What office did he hold in the corporation!
A. He was President.
~Ir. Hutton: Unless it is shown that they are a part ·of
the books and records, we object. It seems to be a memoranduln of one sort or another written by the
page 62 ~ witness.
,
1\{r. 1\{artin: I don't care about forcing it, if
they don't want the1n in. Do you gentlemen object?
lVIr. Woodward: Put them in.
1VIr. ~Iartin: They ~onsent to letting them go in.

Bv

~Ir.

1\tiartin:

"Q. Regarding· interest, you adn1it interest is paid up to

the first of this year, don't you?
A. Yes.
Q. In what 1nonth is interest paid? There won't be an item
n1arked for interest?
A. No, sir, not since 1934.
Q. Not after 1934?
A. No. Fron1 the beginning of business up until the year
1934 it was charged out as interest. Since the year 1934, our
expenses was so great at the store that I didn't want to sho'v
a greater expense on our books and tax returns, at least the
income tax returns, and I charged interst out every month
to merchandise and let it go in as merchandise account,
which was incorrect for merchandise, and it 'vas just a matter of charging it to merchandise rather than interest, which
seerned to be the same regardless of whether it 'vas charged
to one account or another.
1\tfr. ]\{artin: The witness is with you.
J\fr. IIutton: Do you rest?
page 63 ~ ]\{r. 1\l[artin: I have finished my direct, yes.
Mr. Hutton: We would like to argue just a
few moments reg·arding these notes so as to see where we
sb1nd about this testimony. I think we might as well do that
in the absence of the jury.
The Court: Gentlemen, walk outside a minute.
Note : The jury retired.

M1-. Hutton: Your

Honor~

we take the position that in a
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case of this kind, where the Secretary and Treasurer of a
corporation executes not~s to herself individually, and where
the transaction is an individual 'transaction between the officer and the corporation, that the burden rests upon her before these notes can become evidence in this case to show her
authority for issuing the notes, or else to show that the money
which the notes represent were applied to the obligations of
the company or the corporation. I have a case here which
I think is more nearly in line with this case, instant case, in
which a somewhat sin1ilar situation came before the Court of
Appeals, and I ·would like to consider this case at this time,
Your IIonor, because it may be the Court would decide to let
these notes go in but with the understanding that further objection would be made that they prove that the proceeds were
used. In other words, the burden is on the plainpage 64 ~ tiff to show, and not on us, that the amounts represented by these notes and checks went to pay the'
obligations of the company. Her testimony that they went to
pay the obligations would not meet that nor wou]d the deposits
in the bank meet that situation because the plaintiff had control of the bank account. The deposits put in the bank were
just as much under her control as the books and records of
the corporation. She has no authority, of course, and we take
the position that the Court will not take judicial notice that
she has authority to issue notes to herself, but authority must
be ptoven. I don't think we will lose any time by considerii1g· son1e of these authorities at this point in the case. It
will probably save time on -our motion to reject the notes.
Note: The motion was argued at length by Counsel for the
respective parties.
The Court: There can be no great difference between
Counsel, I think, as to what the general principles of law are
in cases of this character. Of course, 'vhen an officer issues
a note of the corporation to himself he takes it with a certain burden upon hin1, and that burden is he must show it is
an honest transaction and that the company got the benefit of
the results of the notes \Vhich had been issued. An officer
can't profit at the expense of the company. To do
page 65 ~ so is a species of fraud. So far in these proceed. ings there has been no intimation of any fraud
that I know of. The testimony so far is that this lady loaned
them money when it needed money and it apparently had been
paid out. Particularly is this true ·when I look at the state-
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ment over the officer's signature that they have apparently
incurred a liability about equal to the runount she claims
that they owe her, and there is nq other information here
that they owe any other debts of any amount, so it seems
to 1ne that when the n1ost is said about it, it is a question for
the jury to say whether they believe this money that Miss ·
Saunders has testified she put to the credit of the company
has been used for the company's benefit. This is not a proposition where it is a gre.at big corporation. Fan1ily doctrine
almost applies in a case of this character. She was the one
who handled the books and they were lying there open for
every men1ber of the corporation up to a year or more ago;
the President and Treasurer were in the same building, in
the same office, the books "'Nere lying there, and the President
co1nes along and signs a statement to the effect that they owe
that amount of 1noney. I will let the jury find out about that.
I think it is a question that the jury ought to have
page 66 ~ a chance to pass on.
l\ir. Hutton: The Court's view is that the burden is on then1 to show that and that the notes will remain
in evidence and the question of whether she has shown it will
be a question for the jury to decide¥
The Court: Yes. I will let the jury pass on that question.
I will let the notes stand for what they are worth.
:1\fr. 'Voodward: 'Ve except to the ruling of the Court.
Note: The jury returned.

CROSS

EXA~IINATION.

By Mr. 'Voodward:
Q. ~Hs$ Saunders,· you formerly worked for R. G. Edgerton and Company and you were head bookkeeper of that concern up until its bankruptcy in 19301
A. I was employed by 1\rir. Edgerton, yes.
Q. You were bookkeeper, were you not1
A. J\1iss Fannie Riddick and myself.
Q. While with Edgerton and Company, you 'vere also interested in the Edgerton Bus Line?
A. I was.
Q. Due to your interest in the Edgerton Bus Line you ~on1e
to know l\t[r. J. Alfred Russell who was one of the bus dr1vers
on one of the buses '
A. vVe mnployed Mr. R.ussell in the year 1920
page 67 ~ or 1921 as a bus driver.
·
Q. And he was constantly in touch with you as
bookkeeper or one of the managers of the bus line?
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A.
Q.
A.
Q.
A.

I was manager of the bus line.
You also had kept the books prior to that Y
I had.
.
For what other companies had you kept books?
I was with the Elliott lVIotor Company for four years.
Q. vVhile working for the Elliott ~Iotor Company and R.
G. Edgerton and Company, did you have a Note Register¥
A. I don't quite get that.
Q. Did you kee1J a Note Register when you were working
for those two corporations?
·
A. The notes were listed in the books Y
Q. Yes.
A .. I did.
Q. You also had your Journal and your ledgers and also
your bof>ks of purchases and sales in these corporations, did
you?
A. Yes.
Q. It was while 1\:fr. Alfred Russell was connected with
the bus line that you proposed to him that he and his brother,
Earle, go in the confectionery and soda fountain business
at the Bus Terminal wl1ich you say the bus line had rented
in the I-Iotel Elliott Building in Suffolk 1
A. Correct.
page 68 ~ Q. And so they went in business with you at
your suggestion!
A. They did.
Q. That business \Vas conducted from 1929 as a partnership up until you n1oved across the street in the Herman
Building at the corner of Bank and lVIain Streets, in 1930?
A. Correct.
Q. Was the business as a partnership successful?
A. It was in a way but we had-we were very unfortunate
as a partnership. Vve leased the building at the Hotel Elliott and began business there in the year-in January, 1929,
and we purchased over $4,000.00 worth of equipment and only
paid $900.00. That is all the capital \Ve had put in on this
business. During that year the Hotel Elliott was sold. That
broke our lease. \Ve were forced to lease some other place
to do business. Mr. Ruden had that place and it was to be
sold, and at ~Ir. Thomas \Voodward 's office we met, Mr.
Earle Russell, Mr. Alfred Russell and myself, met with 1\tlr.
Herman the night before the sale on the next day. We met
there in an effort to get in possession of this corner in_ order

I
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to do business. In lVIr. ·woodward's office that night, and it
was around· 2:00 o'clock before we left, it was necessary to
give l\!r. Herman $2,000.00, which was $2,000.00 I deposited
personally to Russell's the next morning in the .American
Bank in order to get in possession of this corner
page 69 } the next morning.
Q. If you will confine yourselfA. You want n1e to tell vouQ. I asked you one definite question and your answer is
not responsive to it. I asked you the question whether or not
the business was successful as a partnership prior to the
tin1e you moved to Bank and ~fain Streets Y
A. No.
Q. flow do you account for the fact that you issued $6,000.00 when you started the incorporation Y
A. It was after the suggestion of you.
Q. Have you got anything to show any such suggestion?
.A. No.
Q. Have you any resolution of the Board of Directors of
the corporation, showing that you were to issue it on anything· other than cash?
A. l\{r. Woodward, you fixed up the corporation. I wasn't
familiar 'vith it enough to fix up any certificates or anything
pertaining· to that..
Q. You drew the certificates?
A. You attended to all of the records.
Q. Just answer the questions. You drew the certificates,
didn't vou?
A. Issued the stock?
Q. Yes.
A. According to what was registered at Richmond.
Q. Where were you w:hen you issued the certifipage 70 ~ cates?
A. In Suffolk, but I could not tell you what
place.
Q. You did issue certificates for $6,000.00?
A. According to what was agreed to, and you were the one
that applied for the corporation certificate.
Q. You only put into the corporation then actually what
you got from the partnership?
.
A. We transferred all of the assets from the Hotel Elliott Building to the Herman Building and issued stock therefor, for the amount of $6,000.00.
Q. You say the partnership was not successful. How much
had the partnership lost, all of the $900.00 f

·:~
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A. ~Ir. "\Voodward, I am not able to say.
Q. Was $900.00 paid to you 1
A. No, there was not anything paid me.
Q. Where did the money go that was put in, the $900.001
A. It went to pay the down cash payn1ent on the fountain
fixtures which totalled around $4,000.00. Tliat is what had
been paid in to the representative at the time we placed an
order for the equipnwnt.
Q. "'ho n1ade the pay1nent 1
A.. 1\Ir. Russell, :Mr. J. Alfred Russell and ~ir. Earl Russell and myself were up in the IIotel Elliott Building when
we placed an order and paid the down cash payment of
$300.00 a piece.
Q. You paid $900.00 on the fixtures?
A. Yes.
page 71 ~ Q. I-Iave you any record of the partnership
which shows how much went into the payment for
fixtures 1
A. The first check book will show.
Q. Let's get the first check book and see if we can find any
record of it.
1\{r. lVIartin: You are speaking of the first $900.00 ~
1\{r. Woodward: Yes.

A. We haven't any record of that whatever, the one for
$900.00.
Bv ::Mr. Woodward:
"'Q. I hand you the records, the check stubs of the partnership known as Russell's, starting· with check No. 1 and ask
you if you can find any deposit of the sum of $900.00.
A. No. That was paid in cash.
Q. You just told us that 've would find it on the check
book.
A. Not shown by check. When those fixtures came through
we gave either twenty-four or thirty-six notes. They WE;\re
sent through the bank, and the $900.00 was not placed in the
bank. It was g·iven to the representative when we placed the
order for approximately $4,000.00 worth of fixtures.
Q. Did you go to Carter's Drug Store yourself and collect
$300.00 from ~Ir. Earle Russell?
A. I told you I didn't know who paid this amount
page 72 ~ but it was paid to the representative.
Q. J:l,rom check No. 1 sho·wn in the check book
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you have drawn all of the checks that have been drawn by
the partnership or by the corporation right up to the thne
that you were deposed as secretary of the corporation?
A. Yes.
Q. And these deposits you claim to have made to the credit
of the corporation in each instance where you produce a
check, and those checks have on the back of them, ''For. deposit, Russell's, Incorporated, by B. E. Saunders". Is that
right?
· A. Son1e have Hussell's, Incorporated.
Q. You actually carried those checks to the bank yourself, didn't you 1
A. No ..
Q. Who carried them?
A. lVIr. Russell's employees.
Q. Ho,v do you know who carried them, whether J\ir. Russell or his en1ployee f
A. He or his employee. He usually sends the employee to
the banlc I didn't 1nake the deposits, but very few of them.
Q. Did you tell us a little while back that the bank would
eall you and you would send the rnoney from your con1panies
at the Bus Tenninal to the bank in cash yourself?
A. Yes. I sent it in cash myself, 'vould send the
pag·e 73 ~ money.
Q. '\Vhom did you send it by¥
A. l\fr. R.ussell would be notified n1ost of the time and he
would send one of his bo)rs by, and even the porter \vould
come across at thnes when they needed n1oney, around four
o'clock, and would take it tc the bank. The bank would call
1ne and I would take the money, and I didn't have his rubber
stan1ps over at the Bus Terminal and rather than send it to
the store to put the stamp on the check I would put on there
"For deposit, Rw~sell's, Incorporated", and would make out
a deposit slip and send it to the bank.
Q. Now, did you have any note reg·ister that you registered
those notes on?
A. No, sir.
Q. You didn't keep any register at Russell's that ·would
indicate at any tirne what notes you had outstanding or what
notes you had which were owing yo11 personally1
A. No. I only kept the notes and I had the notes in 1ny
poRsession.
.
Q. So at no tin1e was it possible for any of the Russells io
look upon the books of the corporation and tell what note~
were outstanding?
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A. Yes, they could tell that $8,000.00 was outstanding after
January 1st, 1934.
Q. Can you give any reason as to why you started keeping
books in 1934 after an expiration of five years of the business of the partne~·ship and the corporation¥
page 74 ~ A. I had other business and I had used this check
·
.
book, debit and credit, to carry on the business of
Russell's until it can1e to the timt that we would-on the
Income Tax it woulcl siinplify n1atters to keep records to show
debits and credits, n1erchandise purchased, and so on, by
the n1onth, and I opened up a set of books in January, 1934,
so that it 'vould sin1plify n1atters, and I would have the records complete instead of a ch£-ck book from beginning to end,
debit and credit.
Q. You abandoned keeping books at the end of 1936, didn't
you1
A. I didn't-with Russell's as well as the Bus Lines I didn't
enter these checks in the records whatever until the first of
the next year. I did it by yearly work, entered the returns by
the day.
Q. Was there any way Russell's could look upon the books
of the corporation at all at any time and tell what the status
of the account was between you and them?
·
A. At the first of 1934, beginning with January, ~:Ir. Hassell was familiar with e.very nickel owing to me.
Q. You never even had those ledger sheets kept 'vith the
f~rmality of a binder, did you?
A. Yes, I did have then1 kept in the back of my Bus Line
hook because both account8 were very small and I just separated thmn and kept the Bus Line's in front and Russell's
in the back.
page 75 ~ Q. You kept then1 all along with the Bus Line
books?
A. They were separated by an index.
Q. There was no reason for Mr. Earle Russell to inquire
_
into the Bus Line's books?
A. ~fr. Earle Russell was interested and President of the
company and it seems to me that he should be interested
enoug·h to kn9w the affairs.
Q. Conversely were you interested enough, when you got
ready to lend them some r.ooney, to have the Board of Directors meet and discuss 'vhether they wanted to borrow
money or whether the corporation's needs demanded itY
A. On several occasions I did everything possible to have
~{r. Russell, Mr. Earle R.ussell, meet in the office and dis-
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cuss the affairs of the ·corporation, a.nd in each instance 1\fr.
]Jarle Russell would be called downstairs and the other lVIr.
Russell would be trying to sell an automobile.
Q.- Do you mean to tell the jury it woud have been impossible to get I\ir. Alfred Russell and ~ir. Earle Russell in,
or did you attempt to get them together sometimes~
A. On a number of occasions I tried to get them together
and it was impossible.
.
Q. During the nine years lapse since the beginning of the
partnership you haven't had a meeting with them in any way,
shape or form, l1ave you?
A. No, we haven't.
.
Q. So you never had the Directors together or
page 76 r never had the stockholders together to ratify or
confirm any transactions that you had with yourself as secretary and treasurer of· the corporation?
A. We incorporated this business when we were partners
and we were so closely connected in business in every angle,
and we were more of a big family rather than a corporation.
We just worked together and did everything possible to get
thern together, but it was not done.
Q. If you were one big family and they were members of
the big family you could have gotten lVIr. Alfred Russell with
you to discuss with you as treasurer about loaning the corporation money¥
A. Mr. Earle Russell w~uld send to my office and get
money when the bank would call for it and would send it to
the bank, and sometimes Mr. Alfred Russell would be in
North Carolina at that time.
Q. J\~Ir. Alfred Russell would come back to the office, and
could vou not have asked him to confirm the transaction Y
A. it was not necessary. When we began the partnership, as well as the corporation, I had authority according to
our meeting to sign all documents .
. Q. Have you anything in handwriting to show you ever
had any such authority?
A. No. We never had any minutes or by-laws.
Q. You op.ened up a Norfolk store, did you not?
A. Yes.
page 77 ~ Q. 'Vhen did you open that up?
A. In the summer of 1929.
Q. Have you any records to show deposits to the business
in Norfolk?
A. Only the check book.
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Q. Does the check book disclose in each instance what the
purchases and sales were for the Norfolk store~?
A. It was deposited.
Q. I asked you if the check book disclosed in each instance
what the purchases and sales were for the Norfolk store.
A. I think it will.
Q. Will you look on any of them, and I will bring you any
you desire, and ask you· to find purchases and sales for any
period of thirty days.
A.. It is written in here in red ink. I will just take July
1st, 1929, An1erican Bank-American ~·urniture & Fixture
Cornpai.1y, $30.00, interest 8 cents, $30.08; on July 1st, Robert N. Green Con1pany & Son, $40.00, interst 20c, written on
there in red ink, $40.20. H~ere was a deposit of July 1st, store
No. 2, n1arked No. 2, $44.37.
Q. Does it show what the deposit can1e from¥
1\. It came fron1 the Norfolk store.
Q. Does it show it carne frmn sales of bus tickets or merchandise, or fountain or whatnot~
A. Bus tickets didn't have any connection with
page 78 ~ the store in Norfolk other than I had two agents
there muployed and paying then1 fro1n the bus department, and ~ir. Russell paid the electric light, water and
his employees in conducting the store, the soda fountain and
the sandwich counter.
Q. The place in Norfolk was actually the Bus Terminal,
was it?
·
A. ':Phe location was the Bus Tern1inal.
Q. The Bus Company paid rent on the building?
A. Yes.
_
Q. Have you got any record there to show during the entire time the Norfolk store was open the sales and purchases
of the Nprfolk store, only by this check book?
A. By the deposits and disbursements taken out.
Q. Nothing to show what the deposits are for and nothing
to show what the disbursen1ents are for ·y
A. No, I didn't have that record.
Q. You don't have the checks for the first two years of
the business of the partnership or corporation either, do you 1
A. I gave all of the checks, together with the stuhs, to 1\ir.
Earle Russell when he cmne to my office during the first of
this vear and asked me for them.
Q. '\v ere they all there?
A. As far as I know, they were.
Q. Don't you know that the first two years of the corpora-

Beatrice E. Saunders v. Russell's Incorporated.

49

Beatr,ice E. Sa'ltncle1·s.
tion 's records are apparently non-existent 1
A. No, I don't.
Q. Did you have any invoices at all for the first
two years?
A. Yes. All the invoices w·ere kept in a book on the balconv in the store.
Q. You had possession of the books and papers n10re than
a year before this ca1ne up, and the only way they could get
the books and papers out of you was by taking it up with
counsel on the other side after this suit was brought; is that
true?
A. I offered then1 to them for a receipt.
Q. You have a receipt for the invoices, don't you~
A. I asked them to give me a receipt covering· the Income
Tax for two or three years, the ledger sheets and the In-.
voices. lir. Russell refused to give n1e a receipt.
Q. You sent what you had in this box over here in the corner around Jiere and set it in this room ~
A. I assisted in bring·ing it around.
Q. Do you have any record of what invoices were in there~
A. No.
.
Q. Could you specify any invoice for the first two years
in the records that you left up here in' this court room?
.
A. No, I could not say.
Q. ~!iss Saunders, an inventory was made every year, was
it?
page 80 ~ A. Yes.
Q. v\lbat did y~u do with the inventory~
A. The inventory books?
Q. Yes.
A. They were left over at Russell's, Incorporated, when
I moved my office the first of last year over to the Bus Terminal.
Q. You actually figured the inventory after the first of
last year, didn't you f
A. I went over to l\Ir. Russell's office and got it.
Q. And carried it back to your office?
A. No. The only 1nen1orandum I got was the amount of
ltis merchandise.
Q. Did you take the inventory books each year and figure
them up yourself~
A. When they were in my office, when I had my office in
R.nssell 's.
Q. Could you explain to the ;jury why the inventory books .
.
should no~ be present with any other books or papers~
page 79 ~
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A. They were all left in Russell's and they should have
the invoices covering all purchases from the beginning of the
existei1ce of R.ussell 's, the partnership, as well as Russell's,
Incorporated, in his office upstairs on the balcony. I didn't
1nove them.
Q. vVere they always on the balcony at Russell's f
A. As far as I know.
page 81 ~
Q. You kept the books at R. G. Edgerton &
C01npany when the partnership started, did you¥
A. The checks 1nay have been up there. Yes.
Q. All the rest of the books of the partnership were up
there, were they?
A. We only had the check book.
Q. You had an inventory book for January 1st, 1931, did

you7
A. Yes, fro1n January, 1930. I don't think those books
were-the only thing I had that I kept at Edgerton & Company was the check book.
Q. You kept the pass book there, too, did you~~
A. No.
•
Q. I-Iow do you account for the fact that while you were up
at R. G. Edgerton & Con1pany it shows that you put money
to the credit of the corporation¥
A. They could send up and g·et it.
Q. vVhat loans do you claitn you made here today that they
sent up and ~ot frmn you 1
A. I number of them.
Q. Any one you sued on~ Which ones qid they send up
and get frmn you~
A. Quite a few checks are endorsed Russell's, Incorporated,
on the back.
Q. You don't claim the notes you have introduced in evidence are endorsed by Russell's stamp~
page 82 ~ A. Yes.
.
Q. Or by Mr. Earle Russell?
A. Yes, on the back of some checks.
Q. 'l'he fact is, there is not a scintilla of evidence in this
case insofar as you have presented it that appears on the
records of this corporation other than ~fr. Earle Russell's
signature on the back of the return for last year that bear~
anv evidence that either of the Mr. Russells ever put their
names to in any way, shape or form'
A. Those deposits that were made, the checks are endorsed on the back by Russell's with the rubber stamp. I
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bad never used that stamp; as a matter of fact, I have never
seen it.
Q. You don't have their signature on any notes at all1 do
yout
'
A. No. Q. You don't have their signature on the back of any
checks that have been presented here today, do you Y
A. I may have some on some in here, but no signatures on
the back of-I mean their personal signature, but some of
the ·store was.
Q. You don't have their signature on any of the remittances that have been made to you in any way, shape or form? .
A. I could not say on that.
Q. In the course of time you put into the corporation about
$35,000.00, did you 1
pag·e 83 ~ A. The record showed I did. When Mr. Russell came up and asked me for the books I made a
yellow sheet, second sheet, copy of the debits and credits
from the beginning of this company from the check book l~nd
showed him what the balance was, and the balance tallied
with ·mv records.
Q. You have withdrawn from the corporation in the same
tirne something· like $10,000~00 less than that according to
your records?
A. JVIy records show they owe me $10,495.00 without making
these deductions which should come off for .the beauty parlor
and the open account.
Q. You were putting money in the corporation and taking
it out all along·, as a matter of course?
. . .
.A. It was n1acle to the company to keep the store 1n operation.
Q. \Veren 't you n1aking loans, and lending money for the
amount that vou drew a check for at the timeT
A. I could not cash the checks at the time. I had to. hold
the checks for several days, and sometin1es for a month.
Q. You ahw held other checks at the same time you we're
holding those made to you, were you?
A. f am holding some given to me not deposited in the
con1pany's or corporation's account last year.
Q. You drew those all in December or thereabouts, did
you?
A .•July, September, November and December.
page 84 ~ Q. How n1uch money did you draw out of the
corporation in December, 1937 Y
A. The books will show it. I haven't had the bo.oks of .
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Russell's, Incorporated, to work up any data whatever. They
have had them all an<l I can't go from n1en1ory on figures.
If you have the check book in 1937 it will give it a lot quicker
than a state1nent.
Q. I ask you if it does not appear on the statement of the
American Bank & Trust Cmnpany of Russell's, Incorporated,
v;hich I hand you and which is Exhibit XX:, under date of
December 27th, 193·7, that you drew at the sa1ne tin1e $650.00
out of the corporate funds~
A. 1\:fr. Woodward, I can't answer this question unl~ss I
had the check book.
Q. You had theHe checks that you were carrying around
with you, and don't you know when you deposited them~
A. No, I don't.
Q. You don't know when you got your n1oney backJ?
A. I will have to get your check book and it will show
\~thether I drew it out. I can't take a staten1ent and pick
$650.00 off the statement and say it was my check.
The Court: If you have g·ot the chock book get the stub
and let's see about that check.
1\{r. Vl oodward: I can't do that because some of those
checks were carried aroundThe Court: You can take the check book and
page 85 ~ see whether that check is shown on it. You can do
it as well as you can guess at it.
By Mr. Woodward:
Q. It is a check stub showing· check dated November 29th~
1937, · for $650.00.
A. Yes, November 29th, and I held the check until Decenlber 27th before I could cash it.
Q. Where did you apply that check¥
A .. Where did I apply this check~
Q. Yes.
A. I deposited it maybe to my personal account to take
care of n1y checks that went to the Greyhound who gave me
the n1oney to lend to them.
Q. I n1ean so far as the corporation indebtedness was concerned, how did you apply it?
A .. It was marked on the check stub, "Check No. 4767,
11/29/37, B. E. Saunders, for cash loaned on 3,/18/37,
$650.00''.
Q. Will you show us the note for that?
A. That may not have had a note, that particular iten1.

~
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"\Vhen I could g·et my money back at a reasonable time I didn't
take a note.
·
Q. vVhen you made them loans you made them as a long
time propGsition; is that what you mean to say Y
A. I knew I could not get the money back at the time I
made them. I kept the explanation on the back
page 86 ~ of the book. Here is where I made a loan foron 4/19/37 I made a cash loan of $400.00. I in
turn received a check back, No. 4488, for that loan. Here is
where I drew a check under date of 1\{ay 5th, 1937, to B. E.
Saunders for loan of 4/19/37, $400.00, was when I drew that.
Whether I could cash the check at that particular time, or
not, I am unable to say, but I held the check in my record
until the bank had sufficient money-until the company had
sufficient money to pay it.
Q. Miss Saunders, over how long a period of time did the
company owe you exactly $8,000.00¥
A. Well, I have on my notes payable here on January 1st,
1937, notes payable, $8,000.00, and that was the money owing
to rne.
Q. When was that changed from that balance to some other
balance¥
A. Well, this $8,000.00 note is still standing at this time
and the only differgnce in that is the deductions I may allow
covering rents of last year.
Q. Did you draw interest on the $8,000.00~
.A. Yes.
Q. .Actually?
A. No; I drew interest on what was owing me, not $8,000.00.
Q. Is there any way you can look on the books of the corporation and tell at this time what amount yon were collecting interest on¥
page 87 ~ A. I don't say that you could, no.
Q. Then so far as the corporation is concerned,
the -corporation can't tell with any degree of exactness
whether you collected the correct amount of interest, or not~
A. When-at the first of each month I would check my
noteg and the a1nount of the cash I was holding checks for
that I could not collect, and dra'v interest on that amount on
the first of each 1nonth.
Q. Did you have on February 8th, 1937, a check drawn to
your order in which you said on the check ''For kitchen purchases'', for the sum of $83.34? Can yon tell us what that
interest covered Y
~
A. It covered cash loans and notes.
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Q. 'fo what an1ount1
A. :Mr. \Voodward, I an1 unable to say.
Q. I notice that on ~larch 1st, 1937, you dropped down fron1
$83.34 to $73.51. Can you tell us at that time how much they
owed you?
A. At that tiine they didn't owe n1e as 1nuch cash othe.r
than the note. They had paid off son1e and at the first of each
1nonth it 'vas not as great and I only charged interest on
the amount owing on the first of the 1nonth. That was the
interest I 'vould get.
Q. On the basis of $8,000.00 they would have owed you
$40.00 interest for a month, would they?
. A.. I charged 87o clue to the fact that I was paying eight
per cent at the bank or the equivalent of that.
page 88 r Q. I-low n1ucb would have 8% been on $10,000.00
for a month?
A. On some occasions it was more than that they owed
me.
Q. You sued for $10,495.00, and you claim it increased~
A. R-epeat the question.
Q. You claim they owed you $8,000.00 on January 1st,
1937, and they owe you $2,495.00 more now than they owed
you then; on Janna ry 1st, 1937 ~
A. Notes were $8,000.00 and the open account "ras $1,809.86.

Q. Then on the basis of $10,000.00, or we will say $11,000.00, l\1iss Saunders, there is not any certainty as to the
amount that you were collecting interest on based on the
checks, is there 1
A. Around about the first of December of this past year
it was over $11,000.00.
Q. Did you ever telll\Ir. Earle Russell or l\{r. Alfred Russell that you were drawing· money out of the corporation
every month with the stateinents, ''On kitchen purchases''
until they had this meeting with you in which you resigned
and told them those checks were for interest?
A.. At the time I opened the books in January, 1934, I
~bowed 1\:Ir. Russell this men1orandum or account of how I
opened the books to keep from. showing that the store owed
so much money.
Q. Were you intending to show a false front by
page 89 ~ changing the books from wJ_lat they should have
been at that time~
A. I showed it as kitchen account so as to put
it in purchases. I admit we were putting thmn in there and
it should not have been.
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Q. You ad1nit to that extent that the books don't show the
true status of the corporation f
. .~. So far as interest, it showed the word "kitchen" instead of interest.
Q. You made reference this morning to the Income Tax
of the corporation. Did you show it as your income to the
Federal Government¥
·
A. No, sir.
Thereupon, at one P. :NL, a recess was taken to two P. 1\L
page 90 ~

AFTERNOON SESSION.

N.fet at close of recess.
Present:

Same parties as heretofore noted.

BEATRICE E. SAUNDERS,
the plaintiff, resumes the stand for further cross examination:
Exan1ined by 1\Ir. Woodward:
Q. 1\Hss Saunders, I think you said when we adjourned for
dinner that checks which you had n1arked "For kitchen purchases", 'vere in fact checks which were paid to- you as intorest on the amount that yon thought 'vas due you by the
corporation and that was $10,000.00. In n1aking· such a state- .
n1ent on behalf of the corporation with respect to its expenses
at that time, why was it necessary to change the books of
the corporation to present a different front from that which
the corporation actually had 1
A. It wasn't necessary but it reflected a better credit standIng.

page 91

~

Q. It only reflected to you and you knew tbe
difference as bookkeeper?
A. No, it would reflect it on the Income Tax re-

port.
Q. The purpose in maldng the changes was that you didn't
lmve to put it on the Income .Tax report, and at the same
tbne you say you didn't enter it on your Income Tax report
as income¥
A. No, I didn't enter it on mine as income.
Q. This side note that you said you had from the corporation, can you tell us what the purpose of that side note was
when you say the officers of the corporation knew its status
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and knew this indebtedness owing you, when you had nobody
in the world to confuse about it except the officers~
A. It would have gone in on our Inc01ne Tax report as owing around $7,500.00 instead of owing around $6,600.00. ·
Q. vVas it the intent and purpose of the rigging of the
books to defraud the Government of its just share of yonr
profits 1
· A. 'Ve didn't have any profits. You will notice from the
statement that we bad lost every year.
Q. Did you think the Federal Government was interested
in knowing whether or not Russell's 1nade or lost money as
long as you gave thorn a true picture of its assets and liabilities f
..A.• It didn't show up so nice as interest, the additional expenses on there, and if you could put it in some
page 92 ~ other iten1 it was better. It didn't make any difference to the corporation whether it was entered
up as merchandise or interest. ·
Q. Did you discuss with the officers of Russell's, Incorporated, that you were making these false entries?
A. At the time I opened up the books in 1934 I told then1
I 'vas entering up the interest account under another heading.
Q. If you had put it to an interest account where it properly belonged, it would have made .a difference in your Income
Tax return?
A. It 'vould have made a diffeJ:ence in my Income Tax but
I didn't pay my Income Tax.
Q. If you had put it in there as it should have been your
Income Tax would have been different?
A. It is true, but the Suffolk ~fotor Company which I was
interested in had a very profitable business, and one-third
of this was carried across to my Income Tax when it was
the book value, and they agreed, for my letting the 1noney
stay there, which I never collected a penny from thern, that
they would in turn pay my Income Tax. That is all I received against it, as it is today.
Q. They could not very well pay your Income Tax if you
entered it on the books of Russell's as purchases, interest
· as purchases? ·
A. I didn't enter it on my Income Tax.
Q. What1
page 93 ~ A. I didn't enter it on my Income Tax.
Q. In 19~0. 'vhP.n R. G. Edgerton & Company·-
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went into bankruptcy, they owed you $12,000.00 on a second
mortgage, did they not?
A. They did.
Q. You lost that?
A. I did.
Q. Later on you became the sole owner, or about the same
time you became the sole owner, of the Edgerton Bus Line·v
A. I did.
Q. They went in receivership and were eventually reorganized as the Virginia Coach Lines 7
A. Yes.
·
Q. You lost your entire capital stock in the Edgerton Bus
Lines?
A. Approximately.
Q. Did you lend the Edgerton Bus Lines any money¥
A. I didn't quite get that¥
Q. Did you lend the Edgerton Bus Lines any money 7
A. Did I lend the Edgerton Bus Lines any money?
Q. Yes.
A. I did lend the Edgerton Bus Lines money.
Q. Did you lose that when you went in receivership?
A. When I would lend them money I would draw
page 94 ~ it back just as soon as we would have a very good
month's business. I would usually get it back.
Q. Then you went into the Covington }Iotor Company and
that was liquidated at a loss 7
A. Yes.
Q. Then you went in the Ladies' Shop and that was liqui·
dated at a loss?
A. I sold out the Ladies' Shop.
Q. vVill you tell us what your salary was from the Edgerton Bus Lines in 1930 or 1931 or 1932, any year you want to
pick outt
A. I am unable to say, Mr. Woodward. I was the sole
owner of the Edgerton Bus Lines from the year 1930 until it
went in receivership in 1933, and then we reorganized in 1934,
and I am unable to tell you exactly what my salary 'vas during those three years.
Q. Can you approximate what your salary was¥
A. I cannot.
Q. The Edgerton Bus Lines was getting In bad shape, was
it not?
A. I was drawing a good salary.
Q. What was your salary?
A. I can't state.
I

-I
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Q. Would you say $35.00 a week 'Yas fair?
A. I am unable to answer the question, 1\fr. vVoodward.
Q. To be sure that you, as bookkeepei· and owner
page 95 ~ of the Edgerton Bus Lines, know what you set up
for yourself as an officer or employee of the corporation during the tin1e you had it~
A. I drew a salary at different intervals for different
amounts. I was the sole owner and drew a salary accordingly.
Q. Only drew it as salary?
A. Yes, and paid back son1e of the obligations.
Q. So then you took a loss on the R. G. Edgerton & Company, and went in the. Edgerton Bus Lines, and then went
in the Covington 1Iotor Con1pany and then in the Ladies'
Shop. ·You reorganized in the name of the Virginia Coach
Lines because it was not possible with your finances to maintain the Edgerton Bus Lines as it was going; is that true 1
A. I ·wouldn't say it \Vas.
Q. The Edgerton Bus Lines had more liabilities than it
could pay off?
A. I didn't say it had 1nore liabilities than it could pay
off.
Q. The receivership was not necessary, was it?
A. I don't think it was.
Q. You were the sole owner at that time, and why did you
have it?
A. We boug·ht son1e equipment, around $40,000.00 worth
of equipment, in the year 1929, three \Vhite Buses, model 54,
.
at n cost of around $40,000.00. Just about that
page 96 ~ tiine we had competition. The Virginia Beach line
was running up here on us and they cut the fare
down to about 30c per passenger between Suffolk and Norfolk and it was necessary that we buy out the Virginia Beach
line at a cost of over $20,000.00, and after buying them out
we had contracts or agreement that was drawn that 've should
maintain buses not to exceed three years of age, and it seems
as though there was a paragraph in this agreement or con.tract that in some way when these buses became three years
of age or a little more, why there was someone very anxious
to put us in receivership, and for what cause I don't kno,v.
Q. At any rate you didn't fight the receivership?
A. No. It is to my protP.ction.
Q. You lost the buses; the White l\fotor Company repossessed them because you could not make the payments, and
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that is since the time you put this money in Russell's, Incor. .
porated1
A. Not all, no.
Q. You lost the buses in what yearf
A. On December 31st, 1932.
·Q. Notwithstanding the fact you have suffered these losses,
you have n1aintained a cottage at Virginia Beach, have you
not?
A. I bought the property and had the cottag·e built before
the year 1931.
Q. You have also maintained a home in Lakeview
page 97 } in Suffolk~
A. For the past yea1· and a half.
Q. 1\.t a recent meeting of the Virginia Coach Lines, 1\{r.
Russell, Miss Riddick and yourself, I ask you if you didn't
claim at that time you had loaned the Virginia Coach Lines
over the past throe years $17,000.00 without their knowledge
and consent?
A. That is not correct.
Q. "\Vhat is correct~
~fr.

.

:Niartin: I am not objecting to all of these things, but
it seems to me it is going to take a long· time to go through
all of them.
A. I ditl say that when the Virginia Coach Lines took over
-when the Virginia Coach Lines was reorg·anized that we
owPd the bank $17,000.00 and I i>ersonallv endorsed that
$17,000.00. That is the only time I said anything about $17,000.00.
By 1\;Ir. Woodward:
Q. Isn't it true that when you stated at the 1neeting, which
was the only n1eeting that you had since the corporation
started, that the corporation o'ved you personally $17,000.00
that l\:lr. Alfred Russell at that tin1e said, "I am either getting out of the bus line or you are getting out of the Suffolk
Motor Company''?
A. We have never had a meeting of the Virginia
page 98 ~ Coach Lines.
_
Q. Did you have a meeting with l\1r. Russell, and
Miss Riddick at your office in September of last year in which
the liabilities and assets of the Virg·inia Coach Lines came
up?

A. Didn't have a meeting·, no.
I

I
!

•
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Q. Isn't that the reason that 1\Ir. Russell got out of the
Virginia Coach Lines and bought your interest in the Suf-:folk Motor Company, because you claimed they owed you
so much?
.A. I wouldn't say it was. ·
Q. .And that immediately preceded or just for a little while
preceded the instant trouble you are now having with the
Russells?
A. Speaking of ~fr. Alfred Russell, it was necessary for
me to have some ne'v equipment and last June I took my car
and went to the faGtory to see about new equipment. I realized, however, to conduct a bus line business as it should have
been I needed two buses. We had only two that w·ere really
adequate to run on the line. "\Ve needed two additional
buses. I didn't buy two buses but placed an order for one
with the understanding that I would g·et a reduction if I
placed an order for hvo. When I returned to Suffolk I told
Mr. Riddick and 1Ir. Russell that I really· needed two buses
and he made the remark, ''How can I expect to get anything
·
.
out of the bus line if you are going to spend it ali
page 99 ~ for equipment?" I made the remark, "lVIr. Russell, when I took the Virginia .Coach Lines over I
. signed over everything I had to the bank and you and :M:iss
Riddick didn't sign any notes or any papers in any way,
shape or form securing the indebtedness- of $17,000.00, at the
bank, and when I issued the stock covering· the. Virginia
Coach Lines I issued it to you and :Miss Riddick one-third,''
at least 16 shares to Miss Riddick and 16 I took, and Mr.
George Rawles 1 and Miss Brownie Rawles 1, and they didn't.
put one nickel in it, not one. I issued the stock to them just
as a good fellow and worked it out.
·
Q. How much did you put in it ·y
A. Not anything except my sig·nature and hard work.
Q. ThP. bus line has been your only source of income t
A. No.
Q. What other source of income have you had from which
to g·et the money you have been lending?
A. I have had the Ladies' .Shop that I have received some
profit from. We had a safety cab which belonged to Mr.
Alfred Russell, 1\fiss ·Fannie Riddick and myself and I received a small income from that. I received an income from
the Virginia Coach Lines. I rented my cottage at Virginia
Beach each sum.mP.r and received an income from that. I
drew interest from Russell's, Incorporated, and I borrowed
$3,800.00 on my life insurance and got over $3,000.00 from
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my father's estate. I have received income from
the Union Bus Terminal which was all mine.
Q. That was your source of income'
.A. I borrowed under date of October 31st $1,500.00 from
·G. B. Dickson. In 1932, I think in ~fay, 1932, I borrowed
$1,250.00 from ~Hss Fannie Riddick. I have been at work
ever since I was 12 and have received a very nice income
from the Elliott Motor Con1pany as well as R. G. Edgerton &
Company, and worked two months for Arthur Vv. DuPuy in
1916 for $200.00 a month.
Q·. It is also true that when you were collecting· interest
you were also paying interest 1
A. Yes, sir.
Q. vVhen you bought out the interest of }Iiss Riddick and
Mr. Russell you gave them $3,000.00 this last year, didn't
you?
A. I did.
Q. The Ladies' Shop you refer to is simply a beauty shop
in which you have not over two employees f
A. One employe and a n1aid.
Q. Your Safety Cab was confined to one automobile?
A. Correct.
Q. And the Virginia Coach. Lines, you ·say yourself you
had to put in-.Ilcw equipment. during· the past summerY
A. I did. On this borrowing money, may I get back and
say that I borrowed $2,500.00 from n1y brother, William S.
Saunders?
page 101 }- Q. 1\tfiss Saunders, yon also bought a place over ·
on Newport and Eugenia Streets, and converted
it into a bus line place 7
A. I bought it in 1926 and I am receiving an income from
this particular shop of over $100.00 a month. I have it rented
to three different companies.
Q. You were in the Ladies' Shop in August, 1930, and it
was a ready to 'vear and apparel shop for ladies 7
A. I did.
Q. Your tenancy was as the sub-tenant, and which you obligated yourself to pay a certain amount of rent 7
A. I did.
Q. When did you start paying rent?
A. I started paying· rent at the time I moved in. Talking
about 1930, I can't say I went in there in 1930. That store
was vacant for quite awhile and I haven't the date, but I
began paying· rent from the time I went.in it to the time I
.moved over in the present sl!op.
page 100

~
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Q. The store stayed vacant from February to August, and
you went in in the summer of 1930 preparatory for the fall
reason of 1930?
A. I don't know just what time I went in there.
Q. I hand you the audit, referring to page 6 under the
head of Ladies' Shop for the period of 1930 and 1931 and
asked you whether that shows you have paid any rent in any
n1anner whatsoever to Russell's, Incorporated,
page 102 ~ for those years 1
A. I paid rent to Russell's, Incorporated, at
the time that I went in there. I didn't owe any rent for time
-previous to the tin1e that I 1nade these payments.
Q. So far as the deposit or passbooks of the corporation
are concerned, it n1ight equally as well be true that you deposited money for your rent as well as loaned money to the
corporation; is that true?
A. I will have to see the books, ~:Ir. Woodward. You kno"~
that Russell's, Incorporated, have ·had all of the books thiH
year and the only time I have seen anything pertaining· to
them was at 4:30 yesterday afternoon.
Q. You had the books fron1 1929· until a fe\v days after the
first day of January, and you had ample opportunity in that
time to see whether you had paid your own rent. Can you
look at this and sav whether or not it is correct~
A. I cannot.
·
Q. You don't know whether you paid rent or not~
A. I paid it for the tin1e I was in the building.
Q. What was the rental~
A. $30.00 a mouth.
Q. From the tin1e you went in there¥
A. As far as I kno\v, it was.
Q. Yon reduced your rental, didn't you, after you got in
the building T
A. I didn't reduce mine unless it was after I
page 103 ~ sold out to :Niiss Austin.
Q. vYhen did you sell out to Miss Austin 7
A. I don't know, ~Ir. Woodward.
Q. I notice on the audit that in August, 1932, you reduced
your own rent from $50.00 to $32.50.
A. I was in the Ladies' Shop a very short time and it was
in the summer I sold out to Miss Austin. About that I can't
say, the date.
Q. It also shows you paid that for the month of November,
1930, and you don't have credited to ~irs. Darden the rent
sl10 paid for tl1c months of August on up to the end of the.

Beatrice E. Saunders v. Russell's Incorporated.

63

Beat,rice E. Saunders.
\

year 1931, and you have no credit for her for January, 1932,
you have no credit for her for April, l\1ay and June, August, October and November of 1932. Does that show on
that?
A. It may sho'v on there, but let n1e tell you that Mrs.
Darden has never paid n1e any rent. She pays it all to l\1:r.
Russell and he handles the rent account and I never made a
deposit in the bank for l\irs. Darden or any other tenant other
than the Ladies' Shop.
Q. It didn't have that rent account. There is no question
about that. You handled vour own rent account.
A. I have checks in here~ to show I paid Russell the rent.
Q. You handled your own rent account 'vith Russell's 1
A. It was agreed upon what I was to pay.
page 104 ~ Q. You disclaim any shortage in rent as shown
on the audit which is in evidence here today?
You disclaim any of that money ever came_ in your :hands,
that you ever saw it?
A. Not to tne, no.
Q. As bookkeeper, keeping the records, didn't it occur to
you to inquire as to whether the people who had gone several
months behind should be collected from?
A. No. It was up to :Mr. Russell.
Q. You were perfectly satisfied for them to g·o on those
years behind in the rent¥
A. :1\fr. Russell had charge of the rents of l\Irs. Darden
and others.
Q. I ask you if every item for rent was put in as a separate
iten1 on the passbook?
A. Every item that can1e to me, that came to my attention,
went in as a separate item, which I have car-marked it.
Q. For the year 1.934 the audit sho"rs you didn't pay anything for rent to Russell's. How do you explain that?
A. From ~lay 1st, 1.930--no, from ,January 1st, 1934, to
January 31st, 1935, 13 months, $195.00. That $195.00 was
substracted fron1 the notes-from the indebtedness owing n1e
by Russell's at the end of the year and entered on the books
as rent. I think you 'vill ·find that, Mr. Woodward.
Bv J\tir. Martin :
·Q. Show me that, please. Is it rig·ht here (indicating)?
A. The account there (indicating). It will be
page 105 ~ necessary to have the books, the ledger sheets,
especially the sheet on there that tl1e rent was
credited on with these an1ounts.
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By ~Ir. Woodward:
Q. I hand you your own statement which you prepared
and which took you five days, handed to Russell's and a statement of your account, and ask you to pick out any item thereon of $195.00.
•
A. It won't show any item of $195.00.
Q. Didn't you just say you credited the corporation with
it?
A. It was deducted from my indebtedness.
Q. This sheet you have prepared here, or these sheets which
you have prepared and which I wish to introduce in evidence
now as ''Exhibit A.'', purport to show all of your transactions,
do they?
A. Shows the debits and credits. As I say, the books! didn't have the books in my possession and I insisted on
an audit at the time, at the first of this year, and I didn't
have tbe books in my possession and I just took that from
the check stubs.
Q. There was no ground for your insisting upon an audit of
your own books; unless your books had been called in question was there?
A. No.
page 106 ~ Q. Then after your books were called in queRtion you took the checks books or the check stubs
and the checks and passbooks and made up what you have
here, didn't you?
A. Very hurriedly I made them out at night and at odd
times after I did n1y other work. I checked them over and
handed them to 1\tir. Russell.
Q. Do you stand on it, or not 1
A·. Mr. Woodward, I will have to go over these records
now to reconcile them with this. I could not tell you now.
Q. So you can't point out where you have paid rent for tho
year 1934?
A. It would give me-I would have to have time to check
it over. It would be in1possible for me to say.
Q. Does your side note appear on that, on this statement
you have given us?
A. No, the side note doesn't appear on there but the debits
and credits will take care of the amount of the side note.
Q. Those debits and credits include a lot of checks that
you paid for purchases but were drop shipments of cigarettes T
A. Mr. R.nssell was familiar 'vith those drop shipments.
Q. I am not asking you what he is interested in but I am
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asking you for an opinion and I will stand or fall U}JOn what
you say.
page 107 ~ A. Before I can verify the staten1ent of drop
shipments of cigarettes it will be necessary for
me to see the checks and the checks stubs.
Q. Miss Saunders, I hand you a check dated September 3rd,
1935, drawn by you as Secretary and Treasurer of Russell's,
Incorporated, No. 3749, endorsed by you and ask you if that
check does not appear to be or represent a withdrawal of
$400.00 on your part from the assets of Russell's, Incorporated, and charged up to cigarettes?
A. May I see the check stub?
Q. Yes. What is the number?
A. 3749. This account has got my initials here, marked
on this stub, check stub, and was charged up on that side note,
$400.00. You will find it charged on that note under date of
9/3/35.
Q. So notwithstanding the fact that you marked it for
cigarettes you were in fact applying it upon a note dated
January 1st, 1934, which was not on the record of the corporation i
A. You will find it on this yello\v sheet. If you will hand
it to rnA I 'vill show you.
Q. You charged it on your yellow sheet notwithstanding
the fact it was marked cigarettes 1
A. I explained that matter this 1norning, about the side
note, and it is still a side note.
Q. What was your purpose in showing it for
page 108 ~ cigarettes Y
'
A. That was the only way I would. have to ge:.
my money back from the difference between $6,100.00 that
was put in as bills payable and $7,500.00 owing me at that
time.
Q. You said Russell's was always losing money and had
no income to pay, and why were you 'vorried about charging
up purchases to Russell's?
A·. lVIr. Woodward, it was right much of a worry to me.
vVhen we went over in the Ruden Building, we rented the
building- for five years. For the first thirty months we were
to pay $300.00, for the next thirty months we were to pay
$350.00 per month, which run for five years. On this lease
\\hich was ~igned, :.Mrs. Herman was holding me responsible
fo~· it and ~he wfl~ threatening me on several occasions about
putting the store in bankruptcy and putting me in bankruptcy
and with all of 1ny efforts to keep the rent paid it was neces-

66

Supren1e Court of Appeals of Virginia

B'eatrice E. S(J;Unders.
sary for me to put n1oney in the business to continue to operate the business.
Q. "\Vas there anything l\irs. Herman could have got~en
with reference to your purchases of cigarettes or anytlnng
else unless you chose to give it to her~
A. She didn't have anything to do with the purchases, but
it was to show our statement the best we could that I didn't
enter it up on the books as owing me $7 ,700.00. I entered
it as owing $6,100.00 at that tin1e and took a side note. If
I had collected on it it would have been all right and if I didn't
I would be the loser.
page 109 ~ Q. J.Vfrs. Her1nan had no stock in the corporation and had no right to see the corporation books.
vVbo ·were you rigging the books up for at that time?
A. I was telling you that we were in a position that I didn't
want the public to know that w·e were owing· so much money.
That is the reason this side note was taken.
Q. The public didn't come in contaet with the status of
the affairs of the corporation?
-~· No, but it loolwd like thev were on several occasions.
Q. Yon were 1ixing the boolrs up so they would not show
the true status?
A. I would be the loser.
Q. You adn1it you fixed the books up in a different !nanncr frmn what they oug·ht to have reflected~
A. I took a. Ride 11ote. At the time I had money in there,
and showed it for smne merchandise.
Q. 1Vill you tell the jury how the sidP. note could have
possibly affected the physical or intangible assets in any way,
shape or fonn?
A. It showed that we owed this amount more than what
WI? had on our statements.
Q. Your object 'vas to show an entirely different situation,
and you wanted to get additional credit on the market and
you fi.xP.d it so your statement would sho'v better than it really
'vas?
page 110 ~ A. We did it to show that it o'ved $6,100.00 instead. of $7,500.00.
Q. Is there any 'vay anybody can tell what was the actual
statue.; of the affairs of the eorporation since you fixed the
books up this way~
A. Yes.
Q. Who could6!
A. It was in 1934 that you will see the books showed debits
and, credits.
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Q. No third p~rson could take the books and state whether
you made purchases of cigarettes, or not ~1
A. I admittPd it wHs chang·ed on this record a~ainst my
account.
Q. Take check No. 3711, dated August 6th, 19351 in the
su1n of $200.00, endorsed by youA. That is some other item 1·
Q. On Russell's account at the American Bank and TrustCompany. I ask you if you didn't withdra'v that money from
the assets of the corporation and marked it cigarettes?
A. It is charged against my account.
Q. Insofar as the check and stub show it is ,phony, isn't it Y
A. It is charg·ed against my account.
Q. I say insofar as the check and stub show it is phony'
AA It is a check to apply on the side note.
Mr. Woodward: I wish to introduce that in
page 111 } evidence to be marked in sequence, both of those
checks.
Note: The checks were thereupon marked "Exhibit B"
and "Exhibit C.''
Bv 1\ir. vVoodward:
··Q. I hand you check No. 3657, dated July 5th, 1935, in the
sum of $200.00, drawn on Russell's account, payable to cash,
endorsed by you, and ask you if that check doesn't have the
same status as the other to which we have just referred?
A. Yes, it is charg·ed to my account. It is to apply on the
side note.
Mr. Woodward: I introduce it in evidence.
Note: The check was thereupon marked ''Exhibit

D.''

By :Nir. Woodward:
Q. Look at check 3505, payable to B. E. Saunders drawn
by you on account of Russell's at the American Bank and
Trust Company, which is n1arked nothing, and ask what you
drew that for'
A. The san1e account, to apply on the side note.
Q. J us.t on the side note?
A. Yes, sir.
Note: The check was thereupon marked "Exhibit E."
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By Mr. Woodward:
Q. I hand you check No. 2304, dated January 14th, 1933,
in the sum of $150.00, payable to cash, endorsed by you and
drawn by you on the . American Bank and Trust
page 112 ~ Company on behalf of Russell's, and ask you if
that is in the same situation~
A. I '\¢11 have to see the check stub on that, Mr. Woodward.
Q. What number is it? I will get it for you.
A. 2304, January 14th. For Springfield Leather Goods
.Company, $115.00, cigarettes $35.00. The Springfield Leather
Goods Company was shipping goods to Russell's on a 0. 0. D.
basis.
Q. Show us any 'vhere on your statement that you have a
credit for $35.00 for cigarettes f
A. I am unable to do that. This check, no doubt was cashed
from the bus lines funds, the Atlantic Greyhound or the
Richmond Greyhound, in the same manner and the money
given to the employees of Russell's, Incorporated, or lVIr.
Earle Russell and he paid the 0 .. 0. D. on these leather goods,
also for $35.00 worth of cigarettes. This check evidently
was put in the Grey~ound Bus and deposited to my personal
account thereafter.
Q. You would not deposit the Greyhound money to your
personal account¥
A. Yes.
Q. You could not tell the difference between the Greyhound
money and your o'vn after it got in the bank 1 A. No. Could anyone tell me the date this was
page 113 ~ cashed?
Q. On the 11th day of February, 1933.
A. I held this check in the box until 've had it cashed and
at that time placed it to :QlY personal account.
Q. Why are you sure this particular check 'vas held in the
box when you have not stated that with regard to the rest?
A. ·You will find manv like that.
Q. you are sure it was held in the box?
A. It was cashed from cash funds I had in my possession.
Mr. Russell, I don't think, would deny it.
Note: The check was thereupon marked ''Exhibit F.''

By ~fr. Woodward:
Q. I hand you check number 2767, drawn by you on the
account of Russell's, in the American Bank and Trust Company, payable to your order in the sum of $100.00, dated
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October 14th, 1933, and endorsed by you, on which the legend
appears "given for cigarettes." I ask you what that was
for~
·
A. I willl1ave to have the book, 1\'Ir. Woodward.
Q. What number is that?
A. 2767."

.

Q. Which one is it you want~
A. October 14th, 1933, number 2767. It says "B. E.
Saunders, on cigarettes, Old Dominion Tobacco Company.''
I think I can enlighten you on that. I gave my check to the
Old Dominion Tobacco Company, rr1y personal check, September 29th, 1933, number 353, Old Dominion Topage 114 ~ baco Company, $200.00, for account of Russell's.
On the back it is endorsed by the Old Dominion
Tobacco Company, and you will find another check of one
or two days thereafter for $100.00 that I drew to the Old
Dominion Tobacco Con1pany. In other words, I drew $100.00
at the time for Russell's because they didn't have money in
there to pay me all of it.
_
Q. Why did you not put the ·money to the account of Russell's, and give Russell's a check for that.
A. Because they didn't want Russell's check
Q. Why did you not put the money to the credit of Russell's, as you say you had been doing in each other instance,
and draw a check on their account?
A. This was sufficient.
Q. I ask you why you didn't 1
A. They wanted my check for it.
Q. The goods had been delivered~
A. Yes.
·
Q. They had credited Russell 's· already~
A. No. They were a C. 0. D. proposition.
Q. Does it say any where that it is a C. 0. D. proposition T
A. It must have been proper to give them a personal check.
· Q. Did you get an invoice Y
A. Russell's should have invoices for all of these.
Q. The fact is you credited that same check on
page 115 } your own account. See if you didn't credit that
same check on this account.
A. This check T
Q. No, the other check of Russell's.
A. I don't understand.
Q. Did you charge Russell's check up to your credit and
charge the account T
A. With this Y

I:
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Q. No, with the other check of Russell's ~
A. No, I didn't credit the Old Dominion Tobacco Company
with the invoice and charge them with that check, no.
Q. vVas that the customary way of doing business Y
A. It was not in this instance.
Q. Vvas that the customary way of doing business Y
A. Russell's status was in Sltch a state that I was using
the Greyhound money years in and years out to conduct the
business, to finance the business.
Q. You say you were using· Greyhound 1noney for Russell's
and mixing the Greyhound money with your's. How did you
manage to keep it all separate?
A. I have a ticket agent and those tickets are serial numbers and when they are sold at the end of the month a report
goes in and I have to send the Greyhound my personal check
to take care of any n1oney to tally with the statements.
Q. Then you 'vould draw money out of Ruspage 116 ~ sell's and put that in the place of that you dre'v
out of the Greyhound 1
A. vVhen I kept the Russell tickets in the bus line when
my check to Richn1oud came back, I would have to deposit
those checks payable to my personal account.
Q. You have not advanced anything to Russell's, cash taken
out of the Greyhound·~
.A.. I had advanced cash. Sometimes they 'vould come over
and get several dollars and I didn't put a check in. It wa~
going on day in day out.
Q. Have you got a check for every time they sent them
money~

A. No.
Q. Sometimes you just g·ave them $100.00 out of the boxA. And put a ticket in there.
Q. How did you keep track of it if you didn't have checks 7
A. A ticket was put in the box to take care of it.
Q. Was there any record of Russell's, Incorporated to
show it?
A. No.
1\tir. Woodward: I introduce these two checks in evidence.

Note : The checks were thereupon marked ''Exhibit G''
and. "Exhibit H."
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By l\ir. Woodward : .
Q. I hanu you also check number 4290 on the
page 117 ~ A1nerican Bank and Trust Company, Russell's
account, by you as Secretary and Treasurer, payable to your own account in the sum of ·$290.14, December
11th, 1936, and ask you if you drew that money out of the
corporation's assets?
A. I did and it is charged to my account.
Q. Charg·ed against you on this yellow sheet you made
up?
A. Also on the books because this happened after 1934.
Q. You have that n1arked "to apply on notes payable."
Will you tell us what note you applied that on f.
A. I am sorry, but I am going to have to have another check
book.

By Mr. JVIartin:
Q. \Vhat is the number of the check?
A. 4290. The check stub reads payable to B. E. Saunders,
charged to B. E. Saunders' account to apply on loan 4/25/36,
for $190.14.
By 1\:[r. ~Iartin:
Q. Is that 4/11? That four is hard to read. Is that 4/25
or 11/251
A. It looks as though it is 11/25. Now, on your bank sheet
it will show why the notes payable were charged on December
7th, which is the sa1ne date as this, B. E. Saunders charged
with $100.00, my open account is charged December 7th with
$190.14, which will offset that check in full.
·
page 118

~

By

~Ir.

\V ood'\va rd :

Q. What date was that you offset it Y

A. December 7th is tlw date it '\ .ras charged against my
personal account, and it is in the books Russell has as you
will find on examination as notes payable records, also it
is charged with $100.00.
Q. You drew another check, number 3992 on April 6th, 1936,
in .the same amount for $190.14, on account of Russell's, in
the American Bank and Trust C01npany, payable to B. E.
Saunders, and also endorsed by B. E. Saunders?
A. That is also charged to the proper account on the day
of April 6th 1936, $190.14, which was a deduction from the
notes payable.
·
1
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By Mr. Martin:
.
Q. "'\Vhat is the number of the check¥
A. 3992.
By Mr. Woodward:
Q. I ask you if you didn't get the money for that yourself,
personally f
A. I did.
Q. vVhat note did you apply it on?
A. On the notes Russell's, Incorporated, owed me.
Q. vVill you show us any note you ever applied $290.14 or
$190.14 on at any time f
A.. HP.re is the account, leaving a balance-at the time I
drew this $190.14, January 1st 1935, notes paypage 119 ~·able showed a balance of $6,190.14 and by paying
this $190.14 and paying the $100.00, and under
date of July 17th, 1935, $1,000, August 31st, 1935, $500.00, and
again on September 30th, 1935, $600.00, it ·will leave a balance
as of January 1st~ 1937, of notes payable due n1e of $8,000.00.
Q. But you have just told us the side note you have reference to didn't appear on the books of the corporation 1
A. On ,January 1st, when I opened these booksQ. Just answflr the question. Why did you tell us that¥
A. I entered it as $6,190.14.
Q. I ask you if you didn't tell us that you didn't carry it
on the books of the corporation?
A. The side note was not.
Q. Did you apply it on the side note or the notes payable?
A. Applied this on the notes payable, because the balance
on January 1st, 1934, showed $6,190.14 instead of $7 ,500.00.
Q. You have entered- each of these notes here today. If
you will take those notes and show me where yon credit the
amount on the back of any of them, I will be glad for you to
do so.
.
A. This ·,vas evidently an item-$190.14 didn't apply on
this particular note, but some other note. These other notes
stand for themselves.
page 120

~

Note: The check was thereupon marked ''Exhibit I.''

. By Mr. Woodward:
Q. Will you show us where you credited that on the note
you have presented in evidence?
A. It was not credited.
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Q. Why?
A. This $190.14 was not any part of these particular notes
we have here today.
Q. You say these represent all of the notes, and the side
notes, all of the notes you had. What has become of the
notes you say have been paid off?
A. I never keep a note that has been paid off.
Q. Was it interest paid to you or money that you had
loaned to Russell's, Incorporated, to· pay its obligations Y
A. The books will show for it.
Q. They are all your records~
A. It was subject to their inspection at any time, Mr. Woodward.
Q. You knew they had not inspected the books since you
started in business Y
A. No, I don't know it.
Q. Did you have any reason to think to the contrary?
A. I don't have any reason but to think they could have.
Q. You knew they were trusting· you absolutely to keep the
books?
.
·
A .. At the time I entered this on January 1st,
page 121 ~ 1934, Mr. Russell knew that side note was given.
·
Q. You knew they were trusting you absolutely
in keeping the books?
A. I think they were.
Q. Which made it all the more necessary for you to be
fair and open and above board with thent?
A. I have not kept anything from the Russells.
Q. I am not asking you if you kept anything from the
Russells.· It made it all the more necessary for you to be
fair and above board 1
A. I was fair with them.
Q. You haven't shown them the records, and you haven't
these withdrawals, and you never had a meeting down to
January, 1938 Y
A. It was not my fault. I insisted upon having meetings
and they were too busy or passed it up.
Q. I hand you check number 3470, dated February 15th,
1935, in the amount of $114.86, drawn hy you on Russell's
account in the American Bank and Trust Company, endorsed ·
by you, payable to cash, and marked on the face of it "for
cigarettes,'' and ask you if you didn't take that money and
credit it on it on this side note you say you had? Here is the
note.
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A. I would like to sP.e the stub. Yes, the check is here
marked with n1y initials.
page 122 ~ Q. That check which was endorsed for cigarettes was not for cigarettes but was some credit on
the side note which you say you held out of the records of the
corporation1
A. It was applied on the side note.
Q. Do you have any record of the value of the assets and
the liabilities of the corporation?
A. No, I don't have a record of that.
Note: The chP.ck last above referred to was thereupon
marked "Exhibit J. ''
By l.VIr. vV oodward:
Q. I hand you a check nun1ber 2968, dated February 15th,
1934, in the sun1 of $226.57, drawn by you on the account of
Russell's, on the A.1nerican Bank and Trust Company, payable to cash, and not endorsed at all, but has on the front of
the check" Starkey-~Iatthews Co1npany, on account, $226.57,"
and ask you if you received that?
A. I would have to have the check book of February 15th,
1934. It is check number 2968.
Q. \Vill that show whether you got the money or not?
A. It 1nay enlighten n1e, the.stub. I am unable to say, 1\Ir.
Woodward.
Q. 2667 and 2968? I tl~ought you said 2667.
A. It appears that Starkey-JHatthews account for the
month of January, 1934," was $426.57, and this check of February 15th-I would like to have the check-the records that
were dravn1 on the back of the book showing an
page 123 } explanation of this check.
Q. vVhat is the number of the check?
A. The original one was 3372. That \Vas a check drawn
out of the check book and held and \vas evidently paid at a
later datP..
Q. Is this one bearing number 2968 payable to Norris, Incorporated, transferred to 2690--does that have any reference to it? It appears to have the same number.
A. No. This check of Norris & Company, the check for
2690.
Q. The original number is the san1e, isn't it?
A. I want the original number on this of 3372.
IV[r. 1\{artin: Let the jury understand that.
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The Witness: We have got something here in 1933, Mr.·
Woodward.
.
The Court: You can look at any stub you want to to see
if you can find it.
,
The vVitness: .All right, J ndge; thank yon. It appears
that the back of this books has been 1nisplaced in some way,
where I show memorandun1 covering such transactions a.s
that.
By ~Ir. ~Iartin:
Q. This was one of the checks from the back of.the bookY
.A. Yes, sir. It appears that we g~ve Starkeypag·e .124 ~ :Niatthews Company two checks on that day and
we did not use one and had to hold the other one
for $200.00. This other check is drawn for this $200.00-this
one at the top-I cannot explain that check, but the account
of Starkey-1\fatthews for that month will sho'v $426.00 and it
went to their credit.
Q. Why do you think it will sho'v that Y
.A. Because I have never known Russell's to have an account with Starkey-Matthews Company for any month but
'vhat would exceed $200.00.
Q. vVhy did yon pick out four instead of five¥
A. Because, ~Ir. \Voodward, the bank account was so that
we gave Starkey-1\fatthews Company a check for $226.57 and
another check at the same time for $200.00. This check was
not shown in the month of Februarv.
Q. If the check 'vhich you have· there and which we have
introduced in evidence does· not show on the account of
Starkey-::~fatthews as a credit, then somebody else besides
Starkey-1\fatthews Company got the money1
A. I can't say who received the money. I usually endorse
all of my checks on the back.
Q. The check isn't to you 1
.A. Probably that gentlmnan held me responsible for all
checks that are signed by me.
Q. I didn't ask you that.
A. The check was signed hy n1e.
~

By 1\t[r. 1\fartin:
Q. Signed Russell's, Incorporated, by you?
A. Yes, and that one on Starkey-:Niatthews account.
By l\fr. Woodward:
Q. You didn't take the first check that you supposedly
drew yourself and turn it over to a complete stranger Y
page 125
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A. As far as I know, that check went to Starkey-M:atthews
Company.
·
Note: The check thereupon referred to was thereupon
marked "Exhibit 1(. ''

· Q. But you could not explain it if it didn't go to StarkeyMatthews?
A·. I could not.
Q. J.\.Iiss Saunders, in renting· the place in Norfolk that
was opposite the Bus Line Terminal, on the windows of the
terminal, you put the destination points of the various buses,
did you not Y
.
A. So far as I know, it was, ~Ir. \Voodward, but I am unable to say definitely whether the destination on the windowsQ. You had a sign out fro:t;lt for the Bus Terminal?
A. Yes.
Q·. As far back as July 12th, 1929, by check of the partnership of Russell's, number 214, drawn by you on Russell's,
in the American Bank and Trust Company, paypage 126 ~ able to cash, for the sum of $22.50, as far as back
as that you were drawing on Russell's account to
pay bills of the Edgerton Bus Line for Ietterin!! vrnu own
windows, were you not?
.A.. As I say, Mr. Woodward, I could not tell you about the
lettering down in the Bus Terminal in Norfolk. Russell's
had some lettering on there.
Q. Miss Sahnders, you were vitally interested in this concern, not only owning· one-third of the ownership, but you had
bound yourself upon a lease which run for a considerable
time. Did you not take any more interest in it than to notice the physical assets and properties of the company?
.A. .So far as lettering in Norfolk in 1929, if I gave a check
of Russell's for lettering in Norfolk, it was for lettering of
Russell's.
Q. You· don't know why that should go to Edgerton and
·Company, then charged to them and the money put back in
Russell's?
.A.. I can't explain it.
Note: The check was thereupon marked "Exhibit L.''
Bv Mr. Woodward:
.,Q. The audit of your books as Secretary and Treasurer of
Russell's, Incorporated, shows that irrespective of the amount.
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of rent that is not accounted for, the sum of $900.00 which
you first put in it does not appear on the boo)r,
page 127 ~ although $5,900.00 worth of checks was drawn
payable to cash and endorsQd by you which I am
going· to hand to you. I think that includes those alreadv in-troduced in evidence. I am going to ask you how you· can
explain that method of doing· business, and how those checks
happened to eventually come in your hands with your endorsements on them?
A. The Sprin-gfield Leather Goods Products Company C. ·
0. D. sent to Russell's cash out of Greyhound box and this
check held. I don't lo1ow how to read it. Anyway it was
held until the company made a deposit and at the end of the
month went to my credit.
Q. Will you show us any records where that transaction took
place?
A. :1\tfr. Woodward, there was no reason to my mind why
Russell's should not have had all of those C. 0. D.'s or all 'of
those invoices. They were in the office up there at the time
I was there. There is no reason why he should not have had
those invoices.
Q. Ho'v long since you were there~
A. I moved in this other building in tTanuary, 1937.
Q. You, as Treasurer and bookkeeper of the corporation,
didn't take the pains to take the records with you~
A. Why should I take them to the Bus Terminal office?
I was from one office to the other. In business of importance,
I would go over there to see l\lr. Russell in his office which
was on the balcony of Russell's.
page 128 ~ Q. You had the Bus Line books in Russel's with
your qther books and you say you carried the
ledger sheets in the back of the Bus Line books Y
A. It was impossible for me to take the records from the
year 1929 up until the year 1937, and carry them over in my
small office.
Q. Your office was small in Russell's?
A. Small, yes, -but my office over there is a good dealer ·
smaller than Russell's, and it is not up to me to take all of
the invoices coming· in Russell's and take them to my office.
Q. In the absence of any books, didn't you feel it was up
to you to keep the records of the corporation intact, and be
in pos~tion that you could get the invoices Y
A. The invoices were there for inspection. They were
filed up in the balcony of his drug store.
Q. Have you g·ot a C. 0. D. ticket for those shipments Y
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A. No. He sh~uld have it.
Q. How do you know you dicln 't take the check to the bank
and get the money~
A. Because if I had it would have been made out othe:twise. These checks-we didn't have the money in the bank
to take care of all of these checks.
Q. Let's see those checks. "\\There did you carry your account at the tilne f
J\!Ir. l\iartin: fler personal account?
page 129 ~ ·IVIr. vVoodward: Yes, in 1931.
A. The American Bank.
Bv 1\fr. vVoodward:
~ Q. Does that show that check went to the .L£\merican Bank
with your name on it1
A. I expect it did because at the end of the month when
I made deposits, I deposited all of Russell's checks to my
personal acc.ount that I had in the ·Greyhound Bus office.
Q. The only explanation you _can give is it was cashed at
the Greyhound and the 1noney sent out for use~
A. The Springfield Leather Products Company-I don't
believe lVIr. Russell will come here and deny that the Springfield people dicln 't give us goods except on a C. 0. D. basis.
Q. I an1 asking· you for facts, not an opinion.
A. I an1 tc11ing you facts.
Q. Take the next check.
The Court: Are you going over all those checks? Doesn't
the same answer apply to all f
J\fr. \V ood,vard : No, I don't think so. The same answer
applies to the kitchen purchases. If she will agree that the
same answers apply to all checks except the kitchen purchases
we will let then1 go in as such.
page 130 ~ lV[r. JYiartin: The same answer that she didn't
get any of the money personally?
1\tfr. Woodward: That she said she got the money out of
the Greyhound, and cashed the checks over there.
The Witness: I could not say it on all of them unless I
looked them over.
The ·Court: If they mean anything. I don't know wh~ther
they do, or not.
J\fr. Woodward: \Vithdrawals that went into her funds.
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By :N.Lr. Woodward:
Q. Take the next check.
A. Cash, $25.95, July 6th, 1931, for B. E. S., a check for
n1y personal check given the Virginia Railway & Power Company, Norfolk, Virginia. ~Iy personal check was given to
them on-the latter part of June. I can't tell the number on
here. I. haven't my-the check stub will show that the check
'vas given to them and I should have had the cheek but quite a
few of those-I had all n1y personal records in a little locker
in the rest room at Russell's, Incorporated, covering my personal affairs from 1925 for quiet a number of years, and after
I was relieved of my official capacity with Russell's, Incorporated, under date of January 29th, 1938, a short while thereafter I went over to the drug store and asked ].{r. Russell
if he would go up in the balcony with me so I
page 131 ~ c.ould get this box covering· the personal records,
which contained so1ne check stubs, cancelled
checks and other different things pertaining to my personal
affairs, and I was advised by him that smne rats had g·otten
in this locker and had destroyed all of my personal records,
therefore, those things are past history and I could not get
records to substantiate son1e of n1y claims for one or two
yenrs.
(~. ~Phe fact is, you told }'Ir. Russell that as to the list
of checks n1issing the rats had eaten them up and he had
just as well g-o ahead and forget it that they had eaten the
checks of Russell's Incorporated'
A. Sometin1e during January 1938,Q. Di c1 you tell him that~
A. On some of the invoices it appeared that the 1·ats had
been through some of the cases, but I had not seen they had
disturbed anything in this locker.
t"J. "\Vhat sort of locker w·as it ·y
A. A locker up in the rest room.
Q. Did you have a lock on it?
A. No.
Q. What did you have in there pertaining to Russell's, Incorporated?
A. Checks, cancelled checks, and cancelled check endorsed
by the V. :EJ. P. Company in ~orfolk for this $25.95 in here.
Q. To what period do you say those were depage 132 ~ stroyed?
A. Up until sometime in 1932. The same applies to check given to the V. E. P. Company on September
22nd, 1931, For B. E. S. check given to V. E. P. Company
covering an electric light in Norfolk; check No. 1843, $107.18,
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dated 2/20/32, made payable to cash to cover a C. 0. D.
frmn flelena. Rubenstein Company.
Q. Who is it endorsed by 1
A. Endor::;ed by me. Check of January 22nd, 1931, cash
for Robert M. Green, notes and draft. That is a draft that
came into the bank covering- one of the monthly payments
on Robert ~I. Green's fixtures placed in the Hotel Elliott
Building-.
·
Q. Why clidn 't you rnake the check payable .to the bank
for the draft?
A. We had no money to pay for it and 1nade a check for
cash and took the n1oney to the bank.
Q. Did· you maintain funds in the bank to cover current
· e:xpenses 1
A. Occasionally.
Q. And as soon as you had you deposited the checks that
you were holqing-; is that right f
A. Ho'v is that?
Q. As soon as you had funds in the bank you deposited
the checks that you were holding-?
.A.. If I had recently loaned it some money to take care of
an overdraft, 'vhen 've got sufficient money in
page 133 ~ there I drew a check out if I could get it.
Q. Go ahead.
A. February 26th, 1931, $40.28, for Rob·er. M. Green and
Sons, note and interest.
Bv Mr. 1\fartin:
"Q. That is on the check in every instancel You are readiilg from the check?
A. Yes, interest the following. month. Another draft came
in on 1\farch 2nd, 1931, cash, Robert 1\f. Green and Sons, note,
$44-.20. No. 1957, 4/25/32, $83.31. That is difference in compl·essor fr01n R. F. Trant & Company, Incorporated. When
we bought our equipment they sent us-I don't know whether
it was a quarter of a horse motor or a half horsepower motor for use in the machinery for the fountain, and it was too
small and we made a change with R. F. Trant and the difference was $83.31 and I paid them in cash and drew a check
for it. This is one check and you should find another payable to them, and I know from memory that that covered the
difference between a quarter of a horsepower motor and a
half horsepower n1otor for compressor. Check No. 1559,
7 /] 8/31, cash for Rober M. Green and Sons; draft and interest. The next is B. E .. Saunders, made payable direct to me,

I
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$91H.35, check given to the Farmers. Bank for balance on B.
Herman's notes and interest. You will see notes attached
to my personal che~k-no.
page 134 ~

By

~ir.

Woodward:

~Q. That is not in the list.

A. It is in here. It may not be on your list
but it is in here. I paid the Farmers Bank my personal check
for it and it went over to the American Bank. I carried it
over myself and had it certified.
By Mr. Martin:
Q. ·was that Russell's, Incorporated, obligation?
A. Yes, sir, the drug store bought from lVIr. B. Herman.
Do you wish me to get my certified check on that?
Q. That you paid it with?
A. That I paid my personal check for this.
Q. H:ave you it handy?
A. Yes.
·
Q. vVhen they certify your check the bank g1ves you a
memorandu1n and keeps the check?
A. Yes, sir.

Note: 1\'Iemorandum of certified check attached to seven
notes was thereupon 1narked "Exhibit 26".
The Witness: Check No. 2020, check made payable to B.
E. Saunders, $217.70, covering interest to 6/30/32. Here is
a check for $55.36 with no notation on it, so I will have to
Ree the check stub on that. That is a check n1ade payable
to Robert A. Johnston, check for $55.36.
By 1\t[r. Woodward:
Q. "\Vho is the check endorsed by?
page 135 ~ A. By me, and I don'-t know Robert A. Johnson & Company.

By Mr. Martin:
Q. You don't remen1bcr what that was?
A. No, and I don't know the company. It may have been
someone that we bought something· from at the store and
cashed the check. I am unable to say. Here is another check
$141.56, No. 2144, September 23rd, 1932, payable to cash with
memorandum on it, "J. 1\L Saunders'~. J. ~I. Saunders was
the man that we bought all of our sandwiches from every
rnonth. This looks like two or three months payments. That
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is not endorsed on the back by anyone. Check No. 2159, October 1st, 1932, cash, $68.77, for James Bailey & Son. James
Bailey shipped us goods for years on a C. 0. D. basis. That
is the concern that we got our supply of drug sundries from.
On their itmuized staten1ent I have you will find $68.77 as
being one of the itcn1s. Do you wish to check that now or
later? It is shown on the statement.
1\t[r..M.artin: Do you gentlemen ·want to ask about that
further 1
~[r. Woodward: vVe will ask about it later.
l\ir. lVIartin: I don't object to it except the time it takeR.
The Court: l\faybe there is some necessity for it, but J
can't see it.
The Witness: Check No. 2217, $13.50, which has marked on
it ''For cigarettes", with no endorsement on the
page 136 ~ back other than the bank.

Bv J\'Ir. Woodward:
..Q. Which bank is on the back of it?
A. The National Bank of Suffolk.
Q. That is not Hussell 's depository?
A. They didn't deposit checks in the National Bank, no.
It is n1arked cigarettes and n1ade payable to cash. I know
I didn't cash it because 111y signature is not on the back. No.
2221, dated 11/28/32, $41.40, cash, covering hams. Yon will
see my personal check in there given to P. D. Gwaltney &
Con1pany covering this item.
By 1\Ir. IVIartin:
Q. How 111uch is it for?
A. $41.40.

B-..r lVIr. W 6odward :
..Q. "7ho were the hams for Y
A. We had a. restaurant at the store and cooked hams and
conducted a regular hot plate lunch there for several years.
Q. You also bought han1s for the house, didn't you?
A. I beg your pardon Y
Q. You also boup;ht hams for your home~
A. l\fr. Woodward, I wasn't keeping a home until last year.
Q. Did you at various times eat with your sispage 137 ~ ter, Mrs. Pruden~
._
A. I hoarded 'vith n1y sister beginning in Septem.ber, 1935 and in 1936. These hams would have been a
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1·ight large quantity for that, wouldn't they? No .. 2258,
12/17/37, cash for cigarettes with no endorsement on. the back
·whatever.

By Mr. :Niartin:
Q. Did you get the n1oney when you didn't put your name
on the back?
A. No. I always had a habit of putting my name on the
back of a check when I carried it to the bank unless it is a
payroll. Here is a $4.00 check for a turkey and I endorsed
it on the back. I reckon I boug·ht the turkey.
By :Nir. vVoodward:
Q. That is not charged to you. Probably it should be but
it is not.
A. J anuar~r 23rd, 1933, check 'No. 2328, cash, $44.89, hams
from V. W. Joyner. That is a Smitl1field concern I as buying han1s at. I bought practically all the ha1ns. I was buying then1 fron1 P. D. Gwathney & Company, fr01n Wakefield
and frmn Joyner. Check dated January 13, 1933, check No.
2347, cash, Federal Tax on syrups. I sent my personal check
coverh1g- this particular item to the Internal Revenue Collector in Richmond, Virginia. January 30th, 1933, check No.
2337, cash, $69.71, check of Norfleet S1nith given George Sales ·
Company 12/30/32. · l\1r. Norfleet Smith was employed by
Russell's, and the George Sales Company was a cash .and
carry company and we bought several hundred
page 138 ~ dollars worth of cigarettes from them during a
period of one or two years. Check No. 2450,
April 13th, 1933, cash, $26.50, curtail and interest on notes, endorsed on the back by Russell's rubber stamp.
Bv :Mr. Woodward:
··Q. vVhat is the number of the check?
A. 2450; however, I want to explain on this curtail on the
note.
Q. It was not charged to you?
A. We had a note at the American Bank at the time we
started busines for $1,000.00 and this was a curtail on that
particular note.
Q. That check is not charged to you?
A. I wanted to explain that.
1\fr. ~fartin: Hereafter if you find checks not charged to
her, can't you eliminate those Y

Supreme Court of Appeals of Virginia

84

Beatrice E. Saunders.
Mr.

'Voodward :

I can't tell.

The Witness: No. 2386, 2j22j33, cash, $18.00, paid to V.
W. Joyner Company for hams. That was endorsed by me.
Check No. 2387, 2/23/33, cash, $7.65, R. R. Allen & Son's' account. Check No. 2460, 4/20/33, cash, $75.00, on James Bailey draft. That was endorsed on the back Russell's rubber
stamp. No. 2489, 5/1/33, Southern Dairies, or bearer, $75.00.
By 1\ir. W oodw:ard :
Q. 'Vho is it endorsed by 7
pag-e 139 ~ A. On account, endorsed by ~Ir. Norfleet Smith
who was employed by Russell's, Incorporated,
and was their assistant n1anager. It also has on the back,
"Credit account only, Norfleet Smith, National Bank of Suffolk", and it looks like E. V. Luke. August 26th, 1933, check
No. 2679, cash, $25.77, James Bailey & Son, draft endorsed
by nobody. Evidently it was paid to the bank without endorsement for the draft.
Q. Right there where you paid money out on a draft doesn't
it appear on your invoice or some statement from the selling
coneern at the first of the month, and should it appear on the
books of the corporation?
A. When we bought the equipment we gave a series. of
notes.
·
Q. You didn't buy any equipment from James Bailey &
Son, did you~
A. Where is that 1
Q. The one you were just talking about t
A. You mean Bailey?- I was thinking about the soda fountain people. J an1es Bailey sent drafts, and 'vhen we carried
the checks to the bank the bank paid the drafts and I don't
know about its appearing on the statement. We were on a
C. 0. D. basis with thetn for two years.
Q. If there was any instance in which you needed an invoice to check by it 'vas when you g;ot a C. 0. D. shipment?
A. ~Ir. Russell checked the invoices and turned
page 140 ~ thetn over to me. I wasn't familiar with that.
Q. You didn't pay anything except those for
whi~h you had invoices from the company, did you?
A. Occasionallv I did, yes. Check No. 2717, Aug-ust 15th,
1933, cash, $331.32, to cover B. E. S. check given the Southern Dairies Company covering general account. You will find
that on the Southern Dairies C01npany statement. Check
No. 2567, 6/16/33, cash, $21.00, with notation D. Pender, en-
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dorsed by ~ir. Norfiett Sn1ith. \Ve bought some cigarettes
from the D. Pender Company also. Check No. 2666, $23.17,
post-office money order for license. On our lqiuor lieense it ·
was required that you send a post-office money order, I think,
or a certified check. No. 2827, 11/21-let's leave off the 1933
for each year. ·
1\Ir. ~fartin: Is that agreeable for brevity¥
·
The Court: I will agree to anything for some brevity liere.
The vVitness: 2827, 11/21, cash, $26.46, miscellaneous expenses, no endorsement. No. 2899, January 4th, 1934-we are
in 1934 now. Cash, $300.00 for ~Irs. Nettie L. Herman, No. vember rent, paid by B. E. S., 12/27/33. That was money
I paid personally and then drew a check and deposited it.
No. 2900, January 4th, another check for cash $300.00, for
Mrs. Nettie L. Hern1an, cash paid by B. E. S., 12/27/33. I
have a 1nemorandun1 of a certified check there in my folder
for the $600.00 that 1'Irs. Herman had certified
page 141 ~ to cover these two checks.
Mr. lVIartin: Do ypu gentlemen want that¥ You had better produce it, please.
,
Mr. Woodward: It is not charged to her.
l\Ir. l\Iartin: It is a large item though. You beter get it.
1\Ir. Woodward: It is not charged to her.
J\IIr. Martin: I put in evidence th~ certified check memo·
randum marked ''Exhibit 27''.
The Witness: No. 3253, 8;22/, cash $117.25, paid to Central Distributing Company. That was 1\:fr. C. F. McKay. He
was. handling the beer account at that time. It has no endorsement on the back. No. 3442, cash, $50.67. This is one
of those kitchen accounts and should haye been charged to
interest.
By ~Ir. Woodward:
Q.. It has also got hams on it, has it?
A. Ilams and kitchen. That is endorsed by me and I received the money for that personally. No. 3488, $200.00, cash,
James Bailey & Son, dated 2/18, 35. I think that is one of
those on that side note.
Bv Mr. Martin:
.
"Q. Do you want to see the side note?
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A. I would love to.
on the side note.

That amount went on the-applied

By lvfr. \Voodward:
Q. So far as James Bailey & Son purchases
are concerned, there was no such purchase?
A. No purchase on that.
Q. Why did you 1nark it James Bailey & Son account?
A. To apply on the side ·note.
Q. Wl1at did the side note have to do with James Bailey
& Son purchases f
A. It is the memorandun1 I put on it, 1\{r. Woodward, but
I applied it on the side note.
Q. It was an untrue 1nen1orandum, was it?
A. It was not correct.
Q. You made no such purchase from them 7
A. Not in this i11stance.
Q. They were people in Baltin1ore?
A. Yes.
Q. I thought you previously explained that you were buying fron1 thmn on a C. 0. D. basis V
. A. Two years, 1D82 and 1933.
.
Q. vVhat other concern did you mark those receipts from
besides .Ja1nes Bailey & Son and had .not made purchases at
the tinie~
A. Kitchen placed on the back here. That is all.
Q. We can depend on that' There were no Southern Dairies itmus, were there'?
A. I am on my honor to tell the truth.
Q. You were on your honor when you were
page 143 ~ keeping the books~
A. l\ir. Russell was familiar with that side
note.
Q. Was he familiar with the fact that you were drawing
a check apparently for Jan1es Bailey & Son and getting it
page 142 ~

vourself~

"' A. He knew I wus getting it to offset this note.
Q. Why did you not draw it to yourself 1
A. It would have been charged out to my account.
Q.· You had other checks that you charged to notes payablet
A. If I had entered it in the book as $7,500.00 instead of
$6,100.00, it 'vould have been.
Q. That note is $1,300.00, isn't it, thirteen hundred odd
dollars?
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A. We deducted other items and reduced this note to $1,314.86. Another check here, No. 3492, 2/27/35, an1ount
$53.30.
Q. Go ahead, ~Iiss Saunders.
A. No. 2492, 2/27/35, cash $53.30.

By ~fr. Crun1pler:
Q. That was 3492~
.
A. Yes, the nun1ber is 3492, an1ount $53.30, with no notation, but in checking up on the bank stub it was one of the
inierest checks.
By :Nir. vVoodward:
Q. The check was really shown on your stub as
page 144 ~ kitchen purchases 7
A. Yes, but in reality was interest.
Q. All right.
A. Check No. 3533, 3/30/35, $56.67, cash, marked for
'kitchen miscellaneous. In reality that went to interest. Check
No. 3572, 5/1/35, cash, $27.00, Norman Packing· Company,
account paid 4/22/35~ B. E. Saunders' endorsement on the
back of the check.
Q. What about it? "\Vho paid the money?
A. It was one of the cash items paid to the Norman Packing- Company.
Q. Why should you have gotten the money?
A. It was one that we had paid the Norman Packing Company in cash and I at a later date deposited it to my personal account.
Q. If the company had paid it in cash why should it not
have gone to the company's credit?
A. I advanced the cash.
Q. Ho·w do you know you advanced the cash Y
A. I would not have had my endorsement on the back of
it if I hadn't.
Q. You could have gotten it for your own personal use
and had your name on the back of it?
A. I would not have put the Nonnan Packing Company
on the front.
Q. You put James Bailey on the other one Y
page 145 ~ A. I made an exception to that and have given
an explanation.
Q. This does not have the same explanation as James Bailev & Son?
·A. No. This is correct. I had given the money to pay the
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Norman Packing Company, paid them on 4/22/35, ana the
check was not drawn until. 5/1/35.
Mr. Woodward: All of the rest of the checks you haye
in your hand are either represented hy items you have heen
over or· for kitchen purchases and drop shipments of cigarettes, so just let the checks go in, if counsel on the other
side is agreeable, 'vith the explanation as shown-on the audit.
1\tlr. Martin: I only saw the audit yesterday. I don't
know about that.

The ·witness: I have here one check I made payablP. to
cash which is marked miscellaneous, and before I turned them
over to him I took all of the checks and traced the dates, and
one item of 7 j22j35, check No. 3692, and check No. 36H3, are
incorporated in my statement as being together $103.89, and
that check is not here charged on this audit and has no mmnorandum of evidence.
By 1£r. Woodward:
'
Q. The number of the check charged in the
page 146 ~ audit is 3693¥
A. 3692.
Q. For $58.73 and another item of over $100.00?
A. No, there w·ere two checks. If you will give me this
other check it· 'vill tally $103.89.
Q. You mean that is what you have made it there¥
A. I didn't have the books. Russell's had them. I made
it up from the petty cash slips.
Q. There were no books except the draft book and the deposit slips 7
.
A. Here is 1934, 1935, 1936 and 1937, and I took from the
petty cash slips and put the check number and date on it before I turned them over to 1\tir. Russell because they were
made payable to cash, and I took a memorandum of the check
numbers and dates.
Q. Those were along in with the invoices you had at the
timet
A. They were not invoices, but where I had paid weekly.
Q. Were they mixed up in invoices in the same box!
A. I took everything I had in my office.
Q. Which check is it you want, 3692?
A. 3692, $58.73. That was 3692, beer aooount and drug
account together made $58.73, with no endorsement on the
back,- and it should not be charged to this record.
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Q. You say you don't know what becan1e of that ch~ck or
who got it?
A. Yes.
page 147 ~ Q. Yes.
A. No, I could not say what-it states on there
for beer and drugs, but I didn't endorse it.
Q. You had bee11 buying drugs from James Bailey & Son,
and you say they had been shipping you C. 0. D.~
A. For two years.
.
Q. You had been buying beer from the Central Distributing
Company and giving them checks~
A. For the first few years they shipped us on a C. 0. D.
basis and this amounted to twenty-seven hundred and some
dollars according to their ledger sheets. I went to Baltimore
and got this as on tho check stub as beer and drug sundries
and it is not supported with any endorsement on the back.
I always endorsed checks when I received the ;money.
Q. You didn't endorse them unless you did rec_eive the
money7
A. I am not in the habit of doing it. Shall I proceed ·with
the rest of these .checks~
Q. Not if they are marked for kitchen.
A. Some others are not and quite a few are.
By Mr. Martin:
Q. The kitchen ones are really interest~
A. Interest account, yes, sir. Another item-I am ju$t
picking out the checks I want to explain with my endorsement on the back, check No. 3988, cash, $44.50,
page 148 r balance on Suffolk News Company account to
4/1/36. At the time we gave the store records
to Mr. Russell the Suffolk News receipted invoices ·:was in
these records and I took a copy of this, of this invoice, that
which I paid to their colle~tor, which was Mr. January, and
this was in my records covering this $44.50. I have endorsed
it on the back. I paid the Suffolk ;News. I had several things
which I straightened up at that time, several accounts, and
then I drew a check to cover the amount that each supported
covering the advertising. I have a copy of the receipted invoice.
Q. Is that handy or hard to find, that receipted inv6ice?
A. Here is a copy of their receipted invoice and I kept a
copy of it as a record.
-Mr. Woodward: We object .to anything· that doesn't show
it was charged to Russell's. ·
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By 1\Ir. 1\Iartin:
Q. Was that for Russell's 1
A. Their statement was Russell's, Incorporated, and this
was a memorandu1n that I took off their statement because
I turned the original over to :iv[r. Russell, and I just made
this as a Inemoran(hnn to show I had paid the Suffolk News.
~ir.

Woodward: \Ve object to any n1emorandum that purported to be items from son1e other corporation.
page 149 ~ ~fr. J\fartin: We don't care .

•

The "Titness: They should have the receipted invoice because it was turned over to thCin less than three months ago.
By

~{r.

1\-fartin :

Q. To J\ifr. Russell?

A. It vlas in the 11apers delivered to hhn. Here is another
check I ren1e1nber on there I ·would like to explain, No. 41.72,
8/24/36, Suffolk Feed & Fuel Con1pany, $60.00, coal sold to
the B. E. Saunders' accounts. I placed an order with the
Suffolk Feed & Fuel C01npany for coal to use personally and
bought it at the summer price. Before the coal came I had
changed my 1nind and decided to use oil heat instead of coal.
I asked 1\~fr. Russell before I accepted the coal if it would
be all right to deliver the coal to Russell's. He had to buy
coal for the winter. It was delivered. It 'vas delivered to
Russell's drug· store and the dray ticket will show his employee signed the ticket covering the· coal which was to be
used by Russell's, Incorporated, to the amount of $60.00.

Bv

~tfr.

W oodwarcl :

..Q. Is that the sanw coal you make reference to here in allowing a credit of $158.00 ¥
A. This was 1936.
Q. This don't say when it was.

A. This was when I bought a carload of coal,
placed an order through 1\Ir. T. A. Barbee, and
it was the 'vinter of either 1930 or 1931, and I am
unable to say which, and I furnished coal for the store that
winter and I dicln 't get any money for it and deducted it
fro1n my account._
Q. "\Vhy did you allow credit for it if you deducted it from
the account'
A. I haven't received any money for it and just left it as
it was.
·
page 150

~
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Q. Why do you credit the1n with it if you haven't received
any mon,ey for it¥
A. You are talking about the $60.00 itmn, are you 7
Q. I am talking about the $158.00 that you claim you are
allowing credit for in the n1atter of coal.
·
A. I did 1nake a deduction there.
Q. Why¥
A. I didn't have any evidence of it except just memory,
and I didn't receive any money for it.
Q. Why did you credit thmn with it unless it was charged
to your account, if you had paid for the coaU
A. I can't quite get you, ~fr. Woodward?
Q. You know what I mean, that you have offered to extend
credit for that coal. VVhy should you charge it if yon have
g-iven Russell credit for it? Your notice of motion makes
~eference to it.
A. Because of the $158.00, forty some dollars of it I am
able to say never entered into any of these recpage 151 ~ ords, not even the side note.
Q. Russell had paid .for your coal and you are
giving credit back for it?
1\.. No, Russell never paid for it.
Q. vVhy should you give them credit for the amount'
A. I didn't see any way that I was going to collect for it.
I didn't have any evidence of it, I didn't take a note for
it, and it was not charged up to the account at that time.
Q. You ·had possession of the books. Why didn't you
charge it out?
A. At that time I didn't know whether the store was going
to stay open two weeks or a month.
Q. It ·was all the same, and why did you not keep a record of it? It was very important.
A. I didn't see that it was.
Q. You say that because the store was in bad shapf• you
didn't keep any record~
A. I expected to ~:et it at a later date, but it went on so
long that I didn't.
Q. You kept the records in 1936¥
A. You will find that if I had those books during the month
of .January and they would have been posted item for item,
merchandise for Jnerchandise, and that we would have received our n1erchant 's license according to law, but as it was
those books were not touched. page 152 ~
Q. Where did you keep a memorandum of your
inventory on your books¥
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A. You will find that on the ledger sheets. You will find
- it in Russell's books, the inventory as of the beginning of
January, 1930, and you will see what our inventory was at
that time.
Q. When did you put the entries on the ledger~
A. As I stated before, with the bus line books as weJl as
Russell's, I didu 't start until the 1st of Jannary to make all
of the entries during that present year, all of the active
ledger accounts.
·
Q. You waited for a year's transactions to expire and,
trusted to your 1nenwry to g·et them all right~
·
A. No. I took them from the bank books and they are accurate, the check books.
Q. \Vhen did you quit putting them to the ledger?
A. They would have been put there as heretofore if I had
stayed there in 1938, and by the 15th they would have been
posted.
Q. You didn't turn the books over until in J anua.ry ~
A. The first of January.
Q. Did you have any inyentory records on those books~
A. In theQ. Ledger sheets.
A. Yes, in ·the ledger sheets.
Q. You a1·e sure of that~
page 153 ~ A. I am positive.
Q. Did you 1nake any record on there with
reference to this coal, on your ledger sheets?
A. This $60.00f
Q. No, the $158.001
A. That was before we opened the books in 1934. That
was around in 1930 or 1931.
Q. Tell us why you gave credit for $158.001
A. If this had been paid for in the year 1931 or 1932 it
would have been charged for general expenses in the check
stub, but it was never paid for and I didn't see any chance
of getting it so I passed it up.
Q. Did you have just as 1nuch chance of collecting- $158.00
for some coal as you did $80.00 the first of every month for
kitchen purchases which was for interest~
A. That has been since 1934.
Q. You have put in the corporation books $34,000.00 and
d.rawn out around $23,000.00. Did you have as much chance
getting $158.00 as you did $34,000.00 ~
A. i[ don't .think so.
Q. What is the difference¥
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A. When they put it-at the time 1\[r. Barbee delivered the
coal maybe I could have, but I didn't do it.
Q. If you had given then1 the coal is there any reason why
you should come around and give them $158.00 on
page 154 ~ top of itt
A. I didn't do that.
Q. Did you credit them with $158.00 when you had a note
charged against them~
A. I deducted it from 1ny indebtedness.
Q. When did you deduct it?
A. Let me see-I can't go back from memory on these ·
things. J\1:r. Woodward, I am unable to say.
Q. You just don't know, do you?
·
A. I an1 unable to say on that.
Q. You did have a check in your possession you paid Mr.
Deal for $95.00, did you¥
A. If I ren1ember correctly, I think it was in our possession several times.
.
·
Q. Did you get the n1oney?
A .. No.
Q. '\Vhere is the check?
A. I don't know where it is.
Q. You had it?
A. It was returned to the company.
Q. You had the records of the company. What did you do
with the check¥
A.. We sold. 1\{r. DealQ. I asked you what you did with it?
~tl. I am unabe to sav wl1at became of it at this time.
Q. Just say so then. ·
page 155

~

1\{r. 1viartin: She can answer it in her own way,
and explain whom she ga:ve the records to.

A. It was a check of Mr. Thurman Deal, the son of Mr.
J. T. Deal. We sold him our equipment in the Hotel Elliott
Building· when we went into the store we are now. Mr. Deal
paid us $95.00 as a cash payment and took it over to' Dre,vryville, Virg·inia. The check was returned unpaid. We called
him on several occasions and I made two trips up in my
personal car to see him in regard to making the check good.
1\{r. Deal didn't make the check good. We had to take it up
out of the bank when it was returned to us, and J\{r. Deal's
father came to Suffolk and paid us a small amount for the
fixtures and took all of the records, the cancelled checks and

~upreme
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all papers, which was the title on the fixtures and they were
given hhn n1arked satisfied, and let the equipment stay over
t,here so that is what happened to the records of l\1:r. Deal's
transaction.
Bv

~lr.

vVoodward:

~Q. Notwithstanding that :Mr. J. T. Deal paid you $905.00,

the difference betw·een $1,000.00 and $95.00, and gave the corporation a check for it, you can't produce the original check
1\fr. Deal had 1
A. No. J\tlr. J. T. Deal, his father, received the papers pertaining to this particular iransaction and gave us his check.
Q. Your Suffolk News Con1pany itCin was a credit you had
at the Suffolk News Company which you let Ruspage 156 ~ se'll use, was it~
A. No, it was not.
Q. You n1ean Russell's voluntarily took the advertising
and that you then paid the bill on his memorandum?
A. For several years the Suffolk .News-we would bring
the Associated Press news from Norfolk on our buses. That'
is before they installed the . A.ssociated vVires in Suffolk. They
in turn were to give us a certain an1ount of advertising that
I could place as I saw fit covering the bus lines, the' cab, Russell's, the beauty shop, etc. I would place advertising covering one departn1cnt and then we would-thought it was
more benefit to usc RusselPs advertising, so we placed quite
a bit of it, and on son1e of this Suffolk News it was paid
cash. They stopped advertising for us after they put the
Associated Wires in until about last year, and my records
show that I, as the owner of the Bus Lines-that ·we gave
Russell's, Incorporated, over $1,000.00 free advertising. I
deliberately gave it to them 'vithout any con1pensation whatsoever. I have a statement from the Suffolk News to that
effect.
·
,
Q. So that was just a matter of an an1ount that Russell's
owed you¥
A. This last check of Russell's ought to meet that amount.
Q.. Did you buy some merchandise of the Petersburg Personal Goods HousP. last June, some n1erchandise of yours Y
A. Yes.
pag·e 157 ~ Q. vVill you show us any record where you
·
charged it to yourself1
A. At the time, in the year 1937, the hooks were not posted
and I didn't have the check book, but if I could have the
check of Russell's sho,ving· the amount I think you will find
on the check stub that amount is charged direct to me.

i.
I
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Q. But you have no credit for it in your notice of motion
in any way, shape or form f
· ,
A. It is one of those things I forgot.
Q. You did have the check stubs and had the checks to make
up the statement you handed to Mr. Russell's on these five
yellow sheets of paper, did you?
.A.. The books for 1937 were not posted. If I had posted
those books beginning January of this year, 'vhen I came to
that check it would have been charged to my personal account. I haven't seen the check stub, but I think it is charged
to me.
Q. I-I ere is a memorandum which has been put in evidence,
Exhibit A, and I will ask you if you didn't make it up from
the check books and stubs~
A. That was for direct loans or withdrawals of those particular loans.
Q. Does it make any difference how you get your money
so long as you g·et it, unless you charge it up to yourself?
A. 11:r. Woodward, n1ay I see the checks so
page 158 } that I can explain it?
The Court: If you will stop saying "J\iir. Woodward",
every time it will save about a third of this stenographic
·work.
The vVitness: Thank you, Judge. Check No. 4587, 7/17/37,
Petersburg Traveling Goods Company, chagred B. E. S., account, $29.40. If I had posted that account the first of the
year it would have been charged to me.
·
By

~Ir.

'Voodward:

Q. You posted the other items you had on the yellow

sheets. Why did yon not post that item¥
A. I explained to you that those items are n1ade covering
·
loans and withdrawals on those certain loans.
Q. I-Iow much more do you ow·e Russell's that you have
gotten in the sa1ne manner¥
A. That is the only check you will see for last year.
Q. If there was o1ily one it looks like you could have re1nen1bered that, docs it?
The Court: That is argument. Let's get along.

By l\ir. vVoodward:
·Q. In your books, which you say you started keeping in

96

Supreme Court of Appeals of Virginia

Beatrice E. Saunders.
1934, on January 1st, I hand you your statement~ the sheets
which you have tendered us as being the books of the corporation, and ask you if you can find any reference whatsoever
in your books to inventory except fixtures and
page 159 ~ equipment for the years 1934 and 1935.
A. l\1erchandise inventory on January 1st, 1934,
-when we took ·the inventory I opened up this set of books
and we had the inventory of $3,470.20. We had the 1nethod
changed by the Internal Revenue Collector that year in 1\tlay.
I was-our charter when we were incorporated was from ~fay
to May and we had the Jnethod of deter1nining our purchases
and sales and Income Tax beginning in January, so it run
from January to January. In January, 1935, we nad an inventory of $3,457 .35-let 's see. Wait a minute, the book
showed as of April 30th, 1934, that we had lost $3,459.05.
At the end of that year, D_ecember 31st, it sho,ved a loss of
$7,940.97. That was carried over from the time 've started
business in 1929 up to the end of 1934.
Q. Suppose you confine yourself to answering the question with reference to the inventory.
A. I am giving you the inventory sheet now, ~Ir. Woodward.
·
Q. What is the last inventory record you have there?
A. On January 1st, 1937, 've showed we had an inventory
of $5,480.56.
Q. vVhat sheet have you got that on,-under 'vhat title?
A. Merchandise.
Q. l\£erchandise 1
A. Yes.
Q. I-Iow did you add your fixtures in there as
page 160 ~ your inventory
A. Vvell, the inventory on December 31st, 1936,
was $6,639.26.
Q. $6,639.26?
A.'Yes.
o Q. Th·a t is furniture and fixtures ?
A. Yes.
Q. That is the last reference you have to stock or fixtures?
A. That is right because I understand ·Russell's, Incorporated, haven't taken an inventory this year and didn't take
it until the lstQ. A1iy memorandum you should have had with reference
to merchandise purchases and sales are not on the books since
December 1st, 1936 t
A. 1937.
0
/
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On Decmnber 31st, 1937 ~
Yes.
Let's see that.
You· see this is December 31st, 1936. This is $6,639.26.
J\1:iss Saunders, show us the item on there that says
in any way, shape ·or form?
It is just because of it not being ruled.
Do you see 1937 on there?
Decmnber 31st, 1936, is one day before 1937.
Q. That is not 1937 as you said it was.
pag·e 161 ~ A. It is close.
Q. It is one year?
A. One day.
Q. Let the jury decide on ·that.
A. December 31st, 1936 is only one day before 1937.
Q. You have no record in your book from December 31st,
1936, down to the present time 1
A. That is correct.
Q. 'Vhat were the gross sales of this corporation rer year
on an average?
A. The deposit books will show it.
Q. Did it run somewhere around $40,000.00?
A. This past year it ran between $39,000.00 and $40,000.00.
Q. Has it in some years run as high as $44,000.00!
A. No.
Q. What is the lowest it has gone and the highest it has
gone?
A. I am unable to say.
Q. What is the average margin of profit in a store like
that?
.
A. It depends upon the profit that they-the manufactur·
ers allow, whether you sell it at a reduced price, or not. I
am not a druggist.
Q. Do you know anything about the difference between your
purchases and sales by your record on December
page 162 ~ 31st, 1936 ~
A. December 31st, 1936, our sales for the year
1936 was $34,316.77.
Q. Give me that over again.
A. $34,316.77.
Q. vVhat were your purchases'
A. I will huve to have a pencil, I expect, to figure it up.
The purchases were $14,997.76.
Q. Ho·w much were your purchases 1
A. $14,997.76.

Q.
A.
Q.
A.
Q.
1937
A.
Q.
A.
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Q. You had sales of $34,316.77 for 1936; is that right?
A. Purchases were $24,997.76.
Q. Then the n1argin of profit as disclosed between your
purchases and your sales was roughly 33-1/3%?
A. I haven't figured it up, JVIr. 'iVoodward.
By the Court :
Q. Does that take into account what you carried over in
the way of stock the year before?
. .4.... I beg your pardon ol
Q. Does that take into account what you carried over in
the way of stock the year before?
A. No. That was deducted.
l\fr. 1\Iartin : The gross sales.
Woodward: We introduce this Petersburg Traveling
Goods check on account of Russell's under date
page 163 ~ of July 12th, 1936.
~Ir.

Not~:

The check was thereupon marked "Exhibit M".
RE-DIRECT EXAJ\tiiNATION.

By :Nir. l\fartin:
Q. vVhen you speak of gross sales in 1931 and gross purchases during the same year of $24,000.00 did that, or not.
take into account how n1uch goods you already had on hand
at the first of the year? Did it, or not, try to separate
that~

A. No, dicln 't tr~r to separate the account.
Q. You were asked about ho'v you got money with which
you could loan Russell's, the n1oney you are claiming. Yon
said you borrowed $3,800.00 on your life insurance, $3,000.00
you inherited front your father's estate, and $1,500.00 you
borrowed from Dickson?
1\... G. B. Dickson.
Q. And $1,250.00 yon borrowed from 1\fiss Riddick, and
$2,500.00 you borrowed fro1n your brother, W. R. Saunders?
A. Yes.
,
Q. Did you borro"r anything from banks?
A. The n1oney I borrowed from banks 'vas just short loans.
Q. Short tin1e loans?
A. Short tin1e loans.
page 164 ~ Q. R.egarding the first $2,000.00 that you loaned
then1, do you recollect where you got it from'
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A. 1\tly father let me have it.
Q. vVas he living then~
.A. Yes, sir.
Q. Did he lend it to you, or what?
A. He lent it to me at that time and later he-I offered it
to him and he told me he wouldn't want it back at that time.
Q. He gave it to you then¥
A. He eventually gave 1ne the n1oney.
Q. Regarding this little check for $29.40, Petersburg Traveling Goods Company, you bought some stuff for yourself 1
A. Yes.
Q. And that ought to be allowed as a credit on your claim Y
.A. Yes.
Q. With the exception of the $29.40, have you gotten anything for your own personal benefit out of this corporation
except that you have allowed credits for?
A. No, sir.
Q. There has been put in eyidence these papers I hold in
my hand, a rough memorandu1n, son1e wh~te sheets, etc., which
the stenographer has n1arked Exhibit 25.
~fr. vVoodward: I think we objected to it and you agreed
to withdraw it.

page 165

~

1\llr. Martin: You voluntarily withdrew your.
objection.
~Ir. V\Toodward: I think that is right.

Bv Mr. lV[artin:
··Q. I show it to you and ask you whether it does or does not
distinctly show less rent fron1 January 1st, 1934. to January
1st, 1935, thirteen months, $195.00, which you allowed credits
for, and your account would have been $7,700.00 except for
that?
A. Correct.
~Ir. 1\Iartin: I show it to the jury, as they have mentioned
that the rent is not paid up for a certain period: "Less rent
January 1st, 1934, to January 31st, 1935, thirteen months,
$195.00. ,,

By ].f r. ~fartin :
Q. You then show the side note. Is that also distinctly
shown ''Less side note to he paid out and charged to merchandise account, $1,314.86.''
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A. That is correct.
.
Q. At the bottmn are items, are there not, one item reading "$6,190.14, notes entered in book," and $195.00 for rentf
A. Yes, that is correct.
,
Q. And $1,314.86, side note?
A. Yes.
Q. That would have made $7,700.00 except for
page 166 ~ the $195.00 for rent deducted and the side note?
A. That is correct.

lvfr. Woodward: There is no reference on the side note to
any such credit as that, $195.00.
lVIr. 1\1artin: There is a credit on the $7,700.00 for both
the rent and side note.
1\ir. Woodward: No credit on either one of the notes where
anything has been credited.
By Mr. J\{artin :
.
Q. If you had not had the side note and the rent deducted
they would have owed you $7,700.00, would they not?
A. Correct.
Q. When you opened the books in 1937, I think it was J anuary or near Jan nary 1st, 1937, these slips they have put in
evidence, are they on the books that were opened then?
A. Yes.
Q. Is there anything on there to show notes payable at
that time?
A .. Yes.
Q. Show me the notes payable 1
A. Here are the names of them here.
Q. Names at the top. At the top here you have "Notes
payable, B. E. Saunders, $6,190.14.'' That is the actual
amount shown on the yellow sheet, is it not, that you have
just mentioned f
page 167 ~ A. Yes.
Q. The side note was not put on the books?
A. No.
Q. Continuing on down on the same page at the bottom it
shows that the notes payable to you gre·w to be $8,000.00?
A. That is corrrect.
Q. Clearly entered on the books~
A. Yes.
Q. That is the amount you are suing for as to the notes Y
A. Yes.
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Q. Was, or not, Russell's, Incorporated, in need of funds
and did thev !lave a lot of checks sent back dishonored f
A. Grea tiy in need of funds ..
Q. Were any checks returned dishonored?
A. Quite a few.
Mr. 1\IIartin: ·vve ask Russell's to produce those books, if
·
they have them.
RE-CROSS

EXA~IINATION.

By 1\fr. Woodward:
Q. Take you- own notes which you are suing upon today
and refer back to them. You have just testified you credited
the amount of rent you were supposed to pay on those notes.
· Show us a sing-le credit for any rent you have
pag·e 168 ~ ever made.
.
A. These notes were not credited with rent.
Q. Why weren't they credited~
A.. It was ,other indebtedness that 'v.as credited with the
rent.
Q. I thought you said a minute ago in response to 1\Ir. }.fartin's question that you credited the notes payable. They
are notes payable, aren't they~
A.. Beg·inning 'vith the year 1934 Russell's, Incorporated,
ow Ad me $7 ,700.00, and after making these deductions and the
side note it broug-ht it down to $6,100.00. Those deductions
were made at the time I opened the books, and it left these
notes free of having anything· paid on them.
Q. vVhat notes, and on what dates, that is payable to your
order, is any sum of rent credited on¥
.A. It was on the account.
Q. You are not suing on the account but on notes and you
say you credited rent back to notes payable. Show us where
it was credited on the notes themselves?
A. At the tin1e I opened up the books I made a rough sketch
in order to open the books, and I have under date of January 1st, 1934, notes payable to B. E. Saunders covering cash
loans to Russell's, Incorporated, from ~lay 1st to January
1st, 1934, notes $7,700.00, less rent from January 1st, 1934,
to .T anuary 1st, 1935, January 31st, 1935, thirteen months,
$195.00. That would leave $7,505.00, less side note charg·ed
to merchandise account $1,314.86, leaving the aepage 169 ~ count at. that time that was entered on the books
as notes payabh~ $6,190.14. That is all the explanation I can give you in reg·ard to this rent.
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Q. But you claim Russell's owe you $10,495.00 without any
support of it, and you have tendered exhibit E which is on
four sheets of paper 'vhich would purport to set forth the
transactions from 1929 up to the present ti1ne, every item
which you have advanced and received. Will you take these
sheets and show 1ne any iten1 you have in then1 giving $195.00
credit to Russell's 7
A. I can't from those papers.
Q. But you can't show n1e on the back of those notes 7
A. Not fron1 those notes.
Q. vVhy didn't you put it on the notes?
A. It was prior to 1984 when I opened the· books.
Q. You had an opportunity from January 1st, 1934, up to
1937, to put it on there. \Vhy didn't you put it on there then,
for 19341
A. When I opened the books it was taken into consideration, this rent deduction, and left a balance, certain balance,
which is shown on the ledger sheet.
Q. You credited the notes payable but didn't put it on the
notes; is that true 1
.A. It wasn't on these notes.
Q. 'Vhat did you do with the other rent you paid aggreg·ating the sum-aggTegating some seventeen
page 170 ~ months at $50.00 a month, $850.001 Have you
ever gi,·en thmn credit anywhere for that!
A. l\Ir. \Voodward. I paid all the rent that was due. To
start with, I don't think I n1oved over there in this building,
the building: we are in now. We were in the store a long
time bP.fore I ever moved in there. If I had the record I
could tell you exactly when.
Q. You clahn to have records about tbP. rm1tals. and you
have an excellent n1emory going back to 1929 with reference
to whether you received certain n1oney. I want to know if
you can recall whether you paid $850.00 in rent for the lady's
shop?
A. All the n1oney I paid-when I moved in the lady's shop
- I paid them $50.00 a month. I can't tell you when I moved
ovet~ there and opened this little shop.
·
Q. Did you g-et your license on Septen1ber 30th¥
A. I could not tell you.
Q. V\That other advancements did you make to the corporation besides shown on those yellow· sheets and as disclosed by
the passbook, as you say~
A. "\:Vhen I checked over this, I checked over it very hur-
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riedly and I let ~fr. Russell have the books, and as far as I
·
know these are correct.
Q. And correspond to tl1e pa.ss book and check book, does
it1
.
page 171 ~ A. I could not say, not the pass book. It corresponds as far as I know, to the debits and
credits on the check book.
Q. You initialed the items you thought you had put in,
''B. E. S. '' and '' W. E. Russell~''
A. ~iost of it 'vas ear-n1arked when the nwney was put in
bank.
Q. Did you go back through the pass book and credit some
of that rent f
A. That is the time the rent was deposited.
Q. You don't have any memorandum in the pass book where
you paid $650.00 rent, assuming you paid it for 1930, and
1931f
A. Assuming I owed any then~
Q. You still owe for 1937 and a part of 1938?
A. 1937, we made a deduction when we entered suit.
Q. One of the iten1s set out is $205.00 as a credit on rent?
A. That is for 19R7, I think, is $205.00 and is made men-tion of in the suit.
Q. In paying your rent on premises which you now occupy
fron1 Russell's, you paid a part of the time at $15.00 and a
part of the time at $20.00, and have been operating the beauty
shop in there.
A. I went in there at a price of $15.00 and paid
page 172 ~ it u~til last A.ugust, which is August, 1937, and
it was increased to $20.00.
Q. That is the same place lVIrs. Darden was renting for
$30.00 at one time and $25.00 anotherf
A. lVIr. Russell nmde the agreement with :fi:I:rs. Darden and
I an1 unable to say.
Q. Who made the agreen1ent with you about the rental
~ron were to pay~
A. ~lr. Russell.
Q. He said $15.00 f
A. Yes. ·
Q. Was it understood at that time that you were to get
electricity,-heat, power and everything else for $15.00?
A. I rented the store with the current and the heat furnished me the same as the store next door. They furnished
heat and current to the store which is now occupied by the
Boy's store. We carried on a general hot lunch and prac-
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tically a restaurant there for several years and the gas is
all on one meter. I am using hot water from this gas which
I am entitled to pay for.
.
Q. You didn't have any heat. furnished but gas?
A. I was supposed to have coal there but it was so unsatisfactory that for the past several years I have been buying wood.
Q. 'Vho has been paying for the woodY
pa·g·e 173 ~ A. I did.
Q. Didn't Russell's pay for it?
A. No, sir. Q. Your electricity is furnished back there 1
A. It g·oes throug·h the n1eter of the store, and I wanted
to know how much current I was burning and I bought t-wo
meters, one for the store next door and one for mine so that
I could check
to see what current I was using.
Q. In the beauty shop you are using dryers which talre
considerable electric current, machines, motors, fans, etc.,
and your permanent waving equipment and things of that
kind?
A.. T have checked up on- ·
Q. I ask you if you were not doing that¥
.
A. 1Ve are using- dryers, of course, and I want to tell yon
that the current is very small. I have a meter and I can read
it and give you the correct amount from last ~larch 1st to
the prc-8ent date on what it is costing the sore.

up

By Mr. 1\{artin:
Q. The Russells are brothers f
A. Yes, sir.
Note: ·Checks heretofore referred to by the witness, 79 in
number, were marked "Exhibit N."
page 174

~

Thereupon, at 5 :00 P. 1\L, an adjournment was
taken to 1\iay 13th, 1938, 10 :00 A. M.

page 175 ~

SECOND DAY.

Suffolk, Virginia, May 13, 1938.
Met at 10:00 A. l\L, pursuant to adjournment from the preceding clay, with the same appearances as heretofore noted.
Mr. Martin:

l\fay it please the Court, we rest with the
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exception that we would like to put in a copy of the minutes
of the meeting of the 29th of January, 1938, and we asked
last night for a lot of dishonored checks for ''Not sufficient
funds'' returned to the corporation, and it was said that
we could have thenl and we have picked out some of them
here. We would like to put in just some of them as examples.
C. G. THEDIECH,
called on behalf of the defendant, being first duly sworn, testified as follows :
Examined by l\{r. Hutton:
Q. You are a Certified. Public Accountant f
A. Yes.
Q. How long have you been a Certified Public Accountant 1
A. Since 1931.
page 176 ~ Q'. Where are you employedT
A. Planters Nut & Chocolate Co111pany.
Q. How long· have you been employed there 1
A. Since ,January 1, 1928.
Q. What is y9ur position 1
A. Auditor.
Q. You were in the general accounting business before going- to the Planters f
A. Yes.
Q. Did you make an audit of the records, so far as you
could obtain them, in Russell's, Incorporated T
A. Yes.
Q. When did you make that audit.?
A. Started in' April and finished in l\iay of this year.
Q. From what sources was that audit made?
A. From the canceled bank checks and the check stubs and
what invoices and credit cash tickets that thev had.
Q. These were all tho records that you had posse!)sion of or
could find?
A. That is right-well, there were some bank statements;
that is, statements rendered by the bank.
Q. You have in this audit a statement of the account of
l\fiss B. E. Saunders with the corporation, that shows, as you
have expressed it here, on January 13, 1938, a credit balance
of $12,200.74?
A. $12,200.74.
page 177 ~ Q. In your reconciFation on the following page
you have deducted $1,795.14 tog·ether with two
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items of $60 and $29.40, leaving a balance of $10,495, which
is the amount sued for in this case?
A. That is right.
~Ir. l\fartin: You say it is tTie amount sued for in this case J
1\fr. Huton: Yes, it is.
1\Ir. l\fartin: That is very near it, but not exactly.

By 1\fr. Hutton:
Q. 'Vhere did you get the $10,495, which you rendered after
deducting· these iten1s you received from the check book-the
check record~
A. I think I had better qualify that by saying the records
indicated she had due her $1,231.24, but in n1aking the reconciliation between that amount and the amount shown on the
memorandum of $10,495, apparently Niiss Saunders charges
herself with these certain checks that were in the records that
indicated they were for cigarettes or merchandise or payments on notes payable. In other words, the records did not
indicate at the tinw they were pa.yments to her but rather
that they were for nwrchandise.
Q. And how did you learn in making- you1~ reconciliation
that she charg·ed herself with these checks for
page 178 ~ cigarettes?
A. By elin1ination of the items she had charged
against herself on the memoranda. she submitted as against
what the records showed.
Q. So that record for reconciliation was broug·ht by a
memorandun1 that Thiiss Saunders submitted?
A. That is right.
Q. And by reason of that memorandum you then took
$1,705 and deducted from the $12,200 ~
A. That is right.
·
Q. Now, you were furnished also with a statement that
~Iiss Saunders had made herself of this account here a few
months ag·o?
A. That was the statement that I referred to before.
Q. Does the net that you have arrived at here accord with
the statement that l\riss Saunders furnished 1
A. Yes, after making this reconciliation.
Q. So that your audit shows a credit balance in her favor
which corresponds to the credit balance she showed in her·
own favor?
A. That is right.
Q. Now, in making 1:hat account, 1\fr. Thediech, whenever
checks were endorsed by third parties or whenever there were
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inventories to support, they are included in this account; is
that. true~
A. I didn't quite follow you.
Q. I ·will ask the question this way: You have on page 4
of this audit ite1ns referred to as "Non-supported
pag·e 179 ~ Disbursements." Explain to the jury why they
arc placed under a separate heading in your
audit?
A. Well, these disbursements could not be supported by
other than a check made payable to cash which was endorsed
by J\Hss B. E. Saunders or with no endorsen1ent at all on it.
Neither "rere there any invoices or other data in the file to
.
indicate that they were supported in any way.
Q. The amount shown on the audit is $5,932.44; is that
correct?
A. Yes, sir.
Q. And that amount includes the $1,795 deducted under
your reconciliation?
A. That is right.
Q. For cig-arettes?
A. That is right.
Q. And, as you have stated, the reason that you deducted
those amounts was because J.VIiss Saunders furnished a memorandum showing that she was charging herself 'vith those
amounts?
·
A. That is right.
Q. So that the result of that audit here is that in tracing·
the n1oney that was deposited in the bank and that went out
of the bank, you ascertained fron1 the records as an auditor
that $5,932.44 was payable to the plaintiff herself, endorsed
by the plaintiff.-J\,Iiss Saunders, I refer to-payable to Miss
Saunders and endorsed by lVIiss Saunders and
page 180 ~ without any sort of suppo;ting evidence?
A. No. The payee indicated on the check was
cash with one exception, where it was 1nade payable to Southern Dairies and one check made payable to J.VIiss B. E. Saunders. The others were made payable to cash.
Q. There 'vas no way to tell then from that record that
the corporation got the benefit of that $5,900?
A. No.
Q. Now, what per cent of inventories did you find?
A. Invoices, you mean?
Q. Invoices, I mean.
A. Well, that is difficult. If you will just pardon me for
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a minute I can look down in my papers and give you a fair
percentage.
Q·. Approximately.
A. Well, I would say offhand probably 40 to 50 per cent.
The other unsupported disbursements, if they check for disbursements, indicate on the back the endorsement by the vendor, or what I took to be a vendor. I treated that as a supported disbursement.
Q. In other words, wherever the check was n1ade payable
-to someone other than l\fiss B. E. Saunders and endorsed by
a third party, you took that to be supporting evidence that
we~t for the benefit of the corporation T .
A. That is right.
Q. You did not attempt to make any profit and loss statement1
page 181 ~ A. No.
Q. For the reason that sufficient records could
not be obtained for that purpose?
A. That is right.
·
Q. Mr. Thediech, what have you to say with respect to the
·sufficiency of books kept by the secretary and treasurer for
the purpose of making a proper audit of the books?
A. Well, the records, such as cash books or journals, were
missing entirely.
Q. And you could not make a profit and loss statement
without inventories?
A. No.
Q. And you found no inventories?
A. No inventories.
Q. You did find some ledger sheets that were furnished you
and they are in evidence here today-certain entries giving
inventories for certain years, did you not?
A. Yes.
Q. Could you use that as a basis for a profit and loss statement?
A. Well, ordinarily you would not, because it is customary
that the inventory is submitted-the detail of the inventories
is submitted for verification.
Q·. In other words, they were not original entries such as
you could make a profit and loss statement?
A. That is right.
page 182 ~ Q. They were just memoranda entered on these
loose ledger sheets?
A. That is right.
Q. With nothing whatever to support them?

t_
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A. No.
Q. And,. of course, that is absolutely vital in arriving at
a true profit and loss picture?
A. Yes.
Q. Now, :Mr. Thediech, you have an account of rents collected in here; how did you make up that account?
·
A. That account was made up from the check stubs. The
check stubs indicated that certain deposits were for rent for
certain months. An analysis '\vas 111ade of the check stubs
and this report ind_icates the n1onths in 'vhich the check stubs
indicate rent was paid.
Q. Were these rent iten1s deposited separately?
A. Yes, they were listed separately in the check stubs.
Q. And that shows in the bank passbook¥
A. In the bank statement.
Q. No,v, according· to this audit, it appears that for certain months no rent was paid, assuming that she was a tenant
for those months, by J\Ess Saunders to the corporation?
A. That is right.
Q. What have you to say about that~
A. Well, the records didn't indicate any rent ·
page 183 ~ paid for these particular months as shown in the
reports here.
Q. How much would that an1ount to~
A. assuming· that ~Iiss Saunders was a tenant in August,
1930, at $50 a month-there '\Vas no rent paid for Aug·ust,
September, October, or November-which would be $250.
Assumin~ that for the year 1931 that the rent \Vas the same
amount for the entire year, it would have been $600, or $850
n1ore, thr-m, for July, 1932, there was no rent paid apparently,
which would bP. $50 n1ore, and was $900. Then, for the year
1934-, apparently the rent then was $15 a n1onth and the record did not indicate any rent was paid for that year, which
would be $180 more-or $1,130. No rent apparently \Vas
paid for 1937. At .apparently $15 a 1nonth it \vould be roughly
about $1,400.
Q. In othP.r words, the audit shows, by reference to that
statement on that page, the various su1ns of money for rent
that did not go in thP. bank?
A. Yes.
Q. That reflects that correctly?
· A. That is right.
Q. Assun1ing that- the tenants \vere there during those
months?
A. That is right. Of course, that refers entirely to the
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Ladies Shop. Now, if the premises were rented, J. A. Russell
apparently was tenant there, and the records did· not show
that he paid rP.nt for thn months of August, Seppage 184 ~ tember, October, and November, 1931, and neither
does it show that he paid rent for the month of
January, 1932, or ~larch, April, lVIay, and June, 1932. Then,
you have .no rent for the month of October, 1932. And, for
1937, apparently no r~nt was collected for October, November,
and December.
Q. Well, what would be the total rent in that case?
A. For the months of August, September and October and
N ov01nber, 1'931, it was $100. :B., or ~iarch, April, lV[ay, and
,June, at $30 a n1onth, it is $240; the month of October at $30,
is $270. And October, November, and December, at $35, which
is $105, that would be $375 apparently. Of course, I am making· these calculations in 1ny n1ind right here.
Q. Which, added to the rent in the case of the Ladies Shop,
were a totalA. Of about $1,450.37, which would be approximately $1,800.
Q. And that same thing is true of other tenants as appears
on this statement?
1.\.. That iR right.
Q. Insofn r as the n1oney going in the bank is concerned Y
A. That is right.
.
Q. No,v, :Mr. Thediech, in this notice of· motion in this case,
the plaintiff clainu; interest on all obligations from January
1, 1938. In the accounts for what period do you
page 185 ~ find that she paid herself interest~
A. The records indicate from January 30, 1930,
to December 21, 1934, the interest paid to r.nss B. E. Saunders was $1,610.44.
Q. Which you show in the audit should have been how
much?
A. I rP.calculatnd that interest at six per cent and I arrived at $1,301.93.
Q. The interest that you have reference to does not take
into consideration these items designated in your audit as
kitchen purchases?
A. No.
Q. And 'vhich :Miss Saunders now claims was interest?
1\IIr. Thediech, taking- those items of kit~hen purchases, you
will find that on the audit they were made practically monthly,
v.rere they notf Those checks were givin, designating kitchen
· purrhasos?
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A. Yes.
Q. Can you arrive at how that could represent interest on
any particular amount due at that thne?
A. vVell, the records did not indicate-neither did the canceled checks-that that was for other than kitchen purchases.
There was no amount stated as owed on there in which the
interest would have been calculated. I did not find anything in the records that would indicate what amount-or
rather, any substantial amount-would be compage 186 ~ puted.
Q. But, you will observe that these amounts
changed constantly fr01n month to month-sometimes less
and sometimP.s more; isn't that true 1
A. Yes.
Q. And during the corresponding months the alleged debt
remained unchanged in some instances. What I am getting
at is: Can you reconcile those a1nounts with the status of
the debt as she claims it from those months from time to
tin1e?
A. No, I could not; I did not attempt to do that because
I assumed that was a purchase for the kitchen. I had no
indication at all that was for interest.
Q. Isn't it rather obvious on its face that that does not
correspond as interest?
l\fr. Martin : I object to that, if your Honor please.
The Court: I think the witness has already said he could
not tell anything about that from the records before him,
and that is about as far as you can go with that.
By Mr. Hutton:
Q. You will find as a net result there, ~Ir. Thediech, in
giving her the benefit of all possible disbursements-that is
to say, supported in any reasonable way at all-that the
$5,900 less $1,795, \Vhich she claims she made from the cigarettes she is charging herself with, together with
page 187 } about $1,800 in rent, did not go to the corporation
for its benefit?
A. Apparently not. .
Q. Now, turning to page 2 and 3 of this audit, you show
the canceled checks by number for the years 1929 and 1930
\Vere missing. Those checks could not be found 1
A. No.
Q. .A great many of these checks that cannot bA found followed the period in which that original $2,000 was given-it
shows it was given in January, 19301
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A. Of course, the checks listed for 1929 did not, but apparently a great n1any of the checks for 1930 were after that
period.
Q. Yes. For disbursmnents during that period there would
be no- supporting evidence at all¥
A. No.
Q. Did you have any invoices f
A. No.
Q. During that period in which you could not find canceled
checks that would support check stubs ·y
A. You mean for these particular checks?
Q. Yes.
A. No.
Q. But nevertheless they have not been taken into considera tion~harged?
A. Not charged one way or the other.
page 188 ~ Q. Can you tell us what these disbursements
were during those years f
A. You mean the unsupported years?
Q. Yes; the two years which these canceled checks were
not found?
A. \Vell, for the year 1929, it was $21,210.44, and for 1930
it was $26,412.59.
Q~ And for that period of disbursements, no canceled checks
were foundf
.A. ~]rtt is right.
Q. And no invoices~ No statements 1
A. None at all.
Q. There is an item over here with reference to Thurman
Deal. Will you explain that¥ That is on page 2 of the audit.
A. I can read this paragraph which explains 1ny findings
or I can recite it ag-ain.
Q. Just recite it.
A. Well, on May 13, 1930, the company apparently sold
some of its fixtures to J\Ir. Thurn1an Deal, on which a check
was taken for $95, and this check 'vas apparently returned
by the bank and redeemed by check of the company for $95.
But the records did not disclose that the check was subsequently collected and disposed to the credit of the con1pany.
Q. Now, in the partnership affair before the corporation
was organized, lVIr. Thediech, did the records show that the
amount of $900-supposed to have been put up
page 189 ~ by the partners-was ever deposited to the credit
of the partnership 1
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A. It did not show it was ever credited to the partnership
in the American Bank & Trust Company.
Q. Was an account opened up on behalf of the partnership in the American Bank & Trust Company at the time?
A. The first indication of an account in the .Alnerican Bank
& Trust Cmnpany was February 19, 1929. I could not get
whether or not this n1oney had been paid by the partners
prior to February 19, 1929. The first deposit in the bank was
February 19, 1929.
Q. What was that depositf
A. $1,000 borrowed from the bank.
Q. The first deposit, then, n1ade on behalf of the partpership when they began business over here, was $1,000 in borrowed money?'
A. That is right.
Q. But the $900 in capital, which \Vas supposed to have been
put up by each, did not show in that deposit?
A. No.
Q. This statement of the account of ~Iiss Saunders on
page 9 at the bottom of the page indicates that it was a method
of dP.aling by· which sums of money, ranging from $200 to
$500 were put in the bank and taken out constantly at short
intervals and sometimes on the sanle day 1
A. Yes.
Q. Did you. find any records fol' any coal or
page 190 ~ auton1obilcs 'f The plaintiff allowed credit for $58
in this suit for coal; you found no record about
that one way or the other?
A. With reference to coal, I did find a check of Aug11st
22, 1936, payable to the Suffolk Feed & 1Fuel Company and
it had on the check ''Fuel for Miss B. E. Snunders in the
amount of $60,'' but that $60 was not charged by her on her
statement to hP.rself; and also this item of $29.40 for the
Petersburg· Traveling Goods C01npany, which had on it ''For
the account of B. E. Saunders.''
Q. Can you arrive in your recoxds from her statements
there as to how this suit is for $10,700?
A. I beg your pardon?
Q. ·Can you arrive at the an1ount of $10,700; how the snit
happened to be broug·ht at $10,700~
~
A. I madP. no atten1pt to do that. I drew down thP. balance
at the end of each year.
Q. And that would show, according to her claim, $10,495 ·y
A. Yes.
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Mr. Hutton: That is all.
CROSS EXAMINATION.
By Mr. Martin:
Q. 1Yir. Thediech, you had no communication or no knowledge of this suit until the books were given you by Russell's
a n1onth or so ago, did you?
pag·e 191 ~ A. No.
Q. And you took what they gave you, including a memorandum they had on a yellow sheet, I believe, that
they had given you from the lady, :rvfiss Saunders, and you
worked it up, did you not, on ·what you had 1
A. That is right.
Q. And you showed then on the last page or next to the last
page of your audit that there was due Miss Saunders $12,200.74, didn't you f
A. Yes, sir.
Q. And then on the next page you charged against her certain items, did you not?
A. Yes.
Q. Reducing that to $10,495 as due her Y
A. That is right.
Q. Now, the notes payable are shown on the books, are
they not, from 1934 ~
A. You mean the notes payable thatQ. Payable to l\1:iss Saunders?
A. No; there was no payment in the check stubs for-I
mean, there was no indication in the check stubs that there
were any notes at all.
Q. I don't mean the check stubs; I mean to say on the
-books. Didn't you have the pages of the books given you Y
A. I was given some ledger sheets for 1934, '35, and '36;
but there was no original entry in them, so I did
page 192 ~ not consider them.
·
Q. You were given those pages, weren't you?
A. I "1'as given those pages.
Q. Have you those pages Y
A. I don't have them.
Mr. Hutton: They are in evidence, Mr. Martin..
By Mr. Martin:
·Q. Did you go over them Y

A. No, I did not.

I

'
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Q. You did not go over them?
A. No.·
Q. So if they showed notes payable, you did not look at
them at all?
A. There were no books with the original entry supporting those ledger sheets so I disregarded them; in other words,
the audit was made on the basis of cash.
·
Q. If $1,000 was put in the bank, you would see the bank
statement with that $1,000 gone in, 'vould you not?
A. Yes, sir.
Q. And then you would see checks drawn on it?
A. Yes.
Q·. You did not ask Miss Saunders if she would tell you
·
so and so?
A. No.
Q. You worked entirely without any reference
page 193 ~ to her?
A. No.
Q. And you didn't hear her testify here yesterday when
she was on thA stand 1
A. No.
Q. I believe you said that no interest was named an interest as paid to ~Iiss Saunders since the latter part of 1934Y
A. That is right.
Q. So if there was money due her, there would be nothing
to show any interest paid her since that time~
A. That is right.
Q. Now, you did find, did you not, checks monthly marked
"kitchen purchases" as shown on page 5, for instance, of your
audit, did you not-month after month?
A. Yes.
Q. You did not try to fig·ure-if that was called interest_,_
how much interest it would amount to since 1934 7
A. No.
Q. You said that you found what you call non-supported
'
disbursements amounting· to $5,932.44, did you not?
A. ·Yes.
Q. And that included these kitchen purchases that we have
just been speaking of Y
A. Yes.
Q. So if you take the amount that you say was due Miss
Saunders-$12,200.74-and if you deducted that
page 194- ~ from all the non-supporting disbursements-$5,932.44-that would leave a balance due Miss Saunders of over $6,000--$6,268.30?

.

,.
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A. About $6,300.
Q. If you applied all of that 01i pripcipal and disregarded
the interest~
A. That is right.
Q. If you took all of these kitchen purchases and put. them
on interest and eli1ninated them, it would be that much more
in favor of ~iiss Saunders~
A. Yes.
Q. And if she could explain what was done with the other
non-supporting itmns mentioned, of course, that 'vould be
elin1inated if she explained them?
A. Yes.
Q. Well, take the first one of these that you mentioned
as non-supporting on page 4, please, sir. The first one is
$25.95-a check payable to cash, isn't it"?
A. Yes.
Q. And it is n1arked on the check "B. E. S. check given to
the Virginia Electric & Power Company, Norfolk-light;"
is it not, endorsed by B. E. Saunders 1
A. Yes.
Q. For $25.95?
A. Yes, sir.
Q. If she showed that she paid that bill perpage 195 ~ sonally it would be entirely legitimate to refund
it to he~, 'vouldn't it?
A. I would think so.
Q. And the very next item is exactly like it-$35.85 for
light, is it not?
A. Yes, sir.
Q. And so on down. If you had called on her to tell you
about them she rnight or might not have explained them to
~our satisfaction¥
A. That is right.
Q. Now, as to some rent you mentioned-for the Ladies
Store, 'vasn 't it?
A. The Ladies Shop.
Q. What page is that on?,
A. Page 6.
Q. As to 'vhether l\Hss Saunders owes any of that rent,
you don't know, do you?
A. No, I don't know.
Q. As to whether she was actually in the building, you
don't know Y
A. No.
Q. And you didn't ask her anything about it 1
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A. No.
Q. You went back, I believe, to 1929, when it wa·s a partnership, did you not?
A. Yes.
page 196 ~ Q. And a lot of the records at that time are
missing·, I believe you said?
A. Yes.
Q. And you made no attempt to ask her about them f
A. No.
Q. You took the papers that were given you, didn't you Y
.A. That is right.
Mr.

~Iartin :

That is all.

RE-DIRECT EX.Aj\1INATION.
By 1\Ir. Hutton:
· Q. !-Ir. Thediech, I believe you answered ~Ir. 1\Iartin that
if is these various unsupported items were satisfa:ctory as explained to you, that they would then become satisfactorythat is to say, you would regard them as supported by evidence; that is your reply to that question a minute ago. Well,
th~t is just a question of whether an explanation is satisfactory, isn't it 1
A. Yes, sir.
Q. And in taking into consideration her sole statement
about the matter-her explanation-you would also be aware
of the fact that these checks large numbers bore references
that were false as to what they were used for. You would
bear that in mind in taking the explanation of
page 197 ~ this party as these various unsupported items,
'vouldn·'t vou?
A. Yes, sir.
..
Q. Because among these items there are a large number
of them that are admittedly false?
A. That is right.
_
Q. Did you evei· hear of a side note, J\ilr. Thediech, in your
auditing experience 1

in

1\tfr. 1\fartin: I object.
The Court: I don't think that has anything to do with this
case.
By 1\Ir. Hutton:
.
Q. ~Ir. Thediech, with reference to these ledger sheets and
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accepting these ledger sheets for anything· that n1ay be stated
upon them, it is true, isn't it, that a large number of these
notes, referred to in the notice of motion, were given before
1934, and the ledger sheets purport to beg·in with 1935; isn't
that true?
A. The ledg-er sheets show, if I remen1ber correctly, that
they began with January 1, 1934. These notes-! suppose
that is what you are talking about-are the notes in here.
I have not seen the dates of those notes at all.
Q. Well, assuming that the notice of motion shows that
any nun1ber of then1 are given prior to 1934-,vhich it does
show-they would not be original entries as to
page 198 ~ those notes 1
A. Ko.
Q. And you could not accept that as any true record of
which you would attempt to make an audit, could you~
A. No.
Q. Did you atten1pt, yourself, as an auditor, to verify any
of these unsupported checks-for example, the Starkey-Matthews check f
A. I had the account of Starkey-:Nlatthews & Company and
I did not see where that check had been credited to the account of Russell's on their ledger sheet.
Q. That is, as an auditor you made the investigation of
Starkey-~Iatthmvs Co1npany to see if you could verify it 1
A. Yes.
Q. And you wen~ unable to. verify it?
A. No.
Q. Ifave you a record of the yearly sales and purchases
as obtained fromA. I have a record here by years, of course, showing the
deposits that went in the bank which, unless they were yearly
marked, were taken to be always a sale. Of course, I could
not get from those deposit stubs-fron1 the check stubsif that was all fron1 the sales or all from the rent, or whatever sources the deposits came from. There were deposits
made daily-I say daily; almost daily-as shown by the check
stubs, and some of them were marked as rent. Others were
marked as loai1s, and those that apparently reppage 199 ~ resented receipts with sales were not marked as
such and I assumed that they were the sales.
Q. They represented sales?
A. Yes.
· Q. Could you g·ive us that data then?

Beatrice E. Saunders v. Russell's Incorporated.

119

C. G. 1'hediech.
The Court: Hasn't he given it to us once before Y
bfr. Hutton: Not that I know anything about.

I

I
I

'

A. For 1929, the sales apparently were $23,502.12; for 1930,
they were $42,746.17; for 1931, $36,431;70; for 1932, $31,207.83. I might mention there in passing that in December,
1932, there were two items-one for $170 and one for $25,
-which did not indicate what they were. I did not include
those as sales. In 1933, the sales an1ounted to $29,654.71; for
1934, $35,014.09; in 1935, $32,617.58; 1.936, $34,316.67; 1937,
$39,426.09.

By the Court :
Q. 'Vas there any way for you to tell whether they were
making· any money or not~
A. In absence of an inventory there was not.
By a Juror:
Q. vVhat were the purchases during those years?
A. I did not figures that out because-well, in the absence
of inventory you could not, of course, fig·ure the gross profits,
but it practically seemed to be, as far as I could
page 200 ~ g·et from the records, that there 'vere a lot of cases
where the purchases of one year were not paid
until probably two o:r three months in the subsectuent year.
Jn an analysis of the cash I took that as a purchase in the
particular year in which it was paid without regarding the
fnct that it n1ay have been without a purchase in a prior year.
By :Mr. I-Iutton:
Q. You were asked for the purchases; can you give those¥
A. You n1ean the agg-regate purchases~
Q. The juror asked. if you could give the purchases during· those years¥
. A. The trouble with the purchases are that there were a lot
of times where there was nothing· hut the name indicated
on the check stubs and it was not afways readily determinable
that there was a purchase of 1nerchandise or an expense.
Now, I am just talking· there-it probably 'vould. I would
have to reanalyze; these figures and items that are probable
purchases I 'vould have to put over in the purchases, because
there 'vould be items that were in process of support that may
_
have been purchases or expenses.
Q. One more question, ~fr. Thediech: Deducting the un- ·
supported items except the item of seventeen ninety-five which
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she---charged herself, and assuming that she charged herself
with reilt that didn't g·o into the corporation, what would the
figure be then as to the balance¥
A. I have that here, I think. Do you mean
page 201 ~ charging he1· with all of the rent that was supposedly collected 1
Q. Yes.
· A. And also charging· her with the partners' investment and
the $95 for Deal f Do you want the net balance j
Mr. J\.Iartin:
investment. ·
.

Charging· her with the $900 as an original

A. The $95 for the Deal check would show that January
13, 1938, the company was due her $3,248.90.
Mr. Hutton: That is all.
RE-CROSS EXAMINATION.

By Mr. Martin :
Q. Just for a n1oment to look at the notes which I think
you said you never sa,v. Now, take your account, please, on
page 8, which is the statement of the account of :M:iss B.· E.
Saunders, Suffolk, Virginia. I will take the first count in
the notice of motion in this suit. In the first item as for the
original of January 30, 1930,-$2,000; did you find that all
right?
A. Yes.
Q. It is right over here on the first item, isn't itf
Note:

~{r.

l\iartin shows the account to the jury.

~

By Mr. Martin :
Q. Now, we will take the second count in the
notice of motion which is of 1\ti~rch 8, 1932-$1,000. It is on
the same page, I think, about two-thirds down. You found
that and. gave her credit for it, didn't you Y
page 2.02

Note: Mr. l\{artin shows this account to the jury.
By Mr. Martin:
Q. Take this third count of July 17, 1935,-$1,000. Did
you find that¥
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A. That was credited to her account.
Q. And you put it on her account, did you not 1

A. Yes, sir.
Note:

~Ir. ~Iartin

shows the account to the jury.

By Mr. l\!artin:
Q. You did not put before you the notice of motion in this
case and go count by count, did you 1
A. No.
· Q. You paid no attention to that?
A. No.
Q. Without going over all of the items, I will take one or
two more. The fourth one of January 22, 1932-$8001
A. I credited her for that.
Q. Do you find that¥
A. I credited her for that.
page 203 ~ Q. And the fifth one of September 30,. 1935-$600!
A. Yes, sir.
Q. And the sixth count_:February 2, 1932-$500~
A. Yes, sir.
Q. And February 17, 1932, another $500?
A. That is right.
Q. And August 31, 1935, another $500?
A. Yes, sir.
Q. And .November 16, 1932-$400 Y
A. We credited her for that.
Q. And January 10, 1933, I think it is $300?
A. Yes, sir.
Q. And October 29, 1931-$200 1
A. Yes.
Q. And the twelfth one, which is the last of the notes we
claim, is of January 30, 1932-$2001
A. January 30, 1932? Yes, sir, $200.
:Mr.

~Iartin:

That is all.

RE-DIRECT

EXA~IINATION

NO. 2.

By l\1:r. Hutton:
Q. All you have done there is to pick out certain i terns
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and show there were notes covering in a1nounts. those particular items; that is what has been said heref
A. That is right.
Q. But there are other items for which no notes
page 204 r cover those particular items 1
A. That is right.
Q. In other words, the giving of the notes has no special
logical reference in sequence with the loans as they 'vere alleged to have been made1
A. Well, from what the gentleman just asked me here, apparently the notes for certain a1nounts were repeatedly loaned
to the company.
·
Bv Mr. Martin:
"Q .. The company got credit· and put the money in bank on
those dates, didn't it Y
A. Apparently so.
Q. Did you see the income tax returns to see whether they
were making any money or losing every year1
A. I saw them last night. Those two years that I saw indicated they lost money but I made no audit of the tax returns .
. Q. What years were they?
A. I think one year was 1935 and one year was 1936.
Q. You didn't see but those two?
A. That is all.
Q. And you only saw those last night Y
A. Well, I said last night-recently.
Mr. l\1:artin : That is all.
page 205 ~ By Mr. Hutton:
Q. 1\fr. Thediech, all you have to do to show
Josing money on the income tax return is to juggle inventory
a little bit Y
A. In the absence of any record you could reduce your inventory at the end of the year which would show that you
were losing money.
Q. It is not a difficult matter if you don't mind fooling
the income tax manY
A. No, sir.
The Court: Is that allY
Mr. Hutton: Yes, sir.
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for the defendants, being duly sworn, testified as follows:

Examined by Mr. Hutton:
Q. Your name is Earl Russell¥
A. William Earl.
Q. What is your position with the Russell's Incorporated? A. At the present tune or at the previous thne ~
Q. Now and before-both1
A. I was at the time president. 1\tfiss Saunders was secretary and treasurer and J. A. Russell was the vice-president.
_
We were incorporated. At the present time since
page 206 ~ February 3, 1938, I was elected secretary and
treasurer by the major~ty of the stockholders, and
J. A. Russell, president and Miss Emma Russell was vicepresident.
.
Q. That change in the official line-up 'vas made after the
meeting at which meeting the minutes are introduced here in
the record?
A. Yes, sir.
Q. How did you happen to form a partnership of Russell's
in 1.929?
A. vVell, }fr. J. Alfred Russell and }Iiss B. E. Saunders
were working. with Edg·erton Motor Company and if 1 understand it right, they opened up a bus terminal in the Hotel
Elliott Building, and they figured it was a good spot for a
soda fountain. They caine around to see 1ne and asked me
about going in business--all three going in business together.
We talked it over. At tl1at time I had been working in the
soda fountain business for quite a while. We decided to
put up $300 each and start in business in a small way and
to build up. We got together and we put up the $300 each,
as far as I kno"r· I put up mine.
Q. Who did you pay yours to?
A. Miss B. E. Saunders. And we bought some fixtures
and we opened up over there in the Hotel Elliott in 1929.
Well, we went on and that time right after we opened up, I
thought everything was getting along fine and we 'vere making money.
page 207 ~ Q. Let n1e ask you about the fixtures now before you go further. Were you present when the
down payment was made on these fixtures Y
A. I can.'t say I was; no, sir. I was present at the time
but as far as paying, I don't know anything about that. She
was secretary and treasurer; she come to me later and asked
for the money, or before-! don't remember which, and if
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we had a record to show the time, we could go to that. But
all I know is the 1noney. was paid.
Q. Just tell what you know1
A. I thought it was a record kept of everything that had
been put in.
Q. Well, if I understand you, you were present when you
were engaged to buy it, but you didn't know anything about
the payments 1
A. No, sir, I did not.
Q. Do you know about what the fixtures cost?
A. Well, I won't be positive; I would say around aboutthere were just two iten1s; that is all it was. All the rest of
the stuff con1e on an open account. I would say about $2,300 or $2,400. I mn not positive.
Q~ What were those fixtures sold for f
A. One year later~
Q. Yes.
A. I don't know that. I can't tell you but I think the books
say about $1,000 or something like that-just one
page 208 ~ year later. I am not sure; I can't tell; I did not
have the books and I don't know.
Q. Well, at that time you borrowed $1,000, didn't you¥
A. A.t that tin1e that was not in the agreement.
Q. But you did borro'v $1,0001
A. It seems that Miss Saunders borrowed $1,000. We were
supposed to put up $300 apiece and we were going to buy
the stuff on an open account and 've were going to pay for
it.
Q. How did yon arrange to put your original stock in the
store?
A.. An open account by our creditors and the creditors
knew me.
Q. You mean to tell the jury that the credit people and
others said they would be willing to put the stock inMr. Martin: I object to that as leading.
~ir. Hutton: I think you are right.

Bv

Mr~

Hutton:

~Q. 1\Ir. Russell, how long did you stay there?

A. From February 19th or February 18th. We opened up
across the street on ~1arch 7th.
Q. How did you happen to move across the street?
A. Well, we started over at the Hotel Elliott Building.
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Business was real good; when we started out busipage 209 ~ ness was real good; we were getting along fine.
At that time vre had a very small store; very
light overhead and expenses were practically nothing. 1
was the only man concerned that drew a salary. vVe went
on and we growed right on to the point when at that time
the Hotel Elliott went into the hands of the receivers, or
something. I can't explain it, but anyway, we had to make
a new lease. And the hotel wanted-I can't tell you just
how much; maybe ~Iiss SaundersQ. It doesn't make any difference how much .
.A. Anyway, it was a little bit more than what we 'vere
paying at the present time. She kicked and fumed. I knew
at that time that Postal Telegraph was trying to get the store
and I approached her on that point. No, sir, she would not
pay any more rent. Anyway, they rented the store to the
Postal Telegraph Cmnpany for a lease and they left us out.
We had those fixtures and so forth on hand and we moved
across the street; we bought that.
Q. vVould you say that business had done well as a partnership and was in a flourishing· condition for s1nall business
when you n1oved across the street?
A. I would; I would say the business had grown.
Q. Now, l\Ir. Russell, you have not been eng·aged in any
sort of business except clerking in a shnilar kind of store.
have you 1
A. That is true.
·
Q. That is your whole experience?
page 210 ~ A. That is true.
Q. Now, what have been your duties in connection with Russell's Incorporated f
A. 1Iy duties in Russell's, Incorporated, are working in
the store to make the business and looking out for the store.
Q. You were the only one receiving a salary~ What salary did you receive?
A. Well, I received a ~5alary of $30 and $35 a 'veek. I
started off as a co-partner at $35 a week. I don't know what
time I changed; I can't tell you exactly unless I had so1ne
books on it.
Q. vVho kept the books of the corporation ·f
A. 1\lfiss B. E. Saunders was supposed to keep the books
for the corporation, which I thought she was doing.
Q. What books, if any, did you keep at the store 1
A. The only book I had at the store was the daily sales for
my own benefit to look over and to compare my sales frorn
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one week to another to see how they were increasing or to
see how business was going on.
, Q. Well, that was just a n1ernorandum for your own information1
A. My own infor1nation.
Q. You did keep a pass book there, didn't you 1
A. We kept a pass book there in the drawer. As it would
fill up J\Iiss Saunders would take the book and
page 211 ~ file it away.
Q. Who n1ade out the deposit slips 7
A. I did for the daily sales.
Q. Would you make out the deposit slips for the rent?
A. Sometimes; I would make them out sometimes.
Q. They were separately made out, weren't they7
A. Yes, sir.
Q. You had two deposit slips in case re:rit was paid-one
for rent and one for the daily sales Y
·
A. Yes, sir.
Q. And who would make these deposits¥
A. Well, different ones would make those deposits; I
would say most anyone in the store would make those deposits. Miss Saunders and I have made the deposits.
Q. She would corne over and rnake the deposits frequently,
wouldn't she¥
A. 1res, sir.
.
Q. Now, ~Iiss Saunders testified, ~Ir. Russell, that she
went over thoroughly with you the matter of s~venty some
hundred dollars worth of notes that the corporation was supposed to owe her and that you thoroughly understood that.
Now, please tell the jury whether that is true or not~
A. What kind of notes is she talking about?
Q. Any kind of notes. She is talking about seventy some
·
hundred dollars.
A. I am not familiar with any kind of notes
page 212 ~ that we owe Miss Saunders; I didn't think we
owed l\Iiss Saunders one thing in the world, and
I don't see how we could owe her any money.
_ Q. Did you know about the original $2,000 loan for equipment!
A. Yes, sir.
..
Q. Did you know anything more-whether that wasA. That was just the $2,000 she put in that she was going
to get back-no interest or nothin~.
Q. You were under the impression she had gotten ·tl1at
back?
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A. She has already gotten that back, yes, sir.
Q. When did you find ont that your corporation was supposed to owe ~Iiss B. E. Saunders $10,400 and some dollars?
A. I found that out when Miss Saunders gives me a statement-a yellow page--about four or fiye pages up and down.
There was no wav in the world for her to make out a bill for
$10,495, and I lilre to fell out.
Q. I want you ·to tell the jury what the circumstances were
that brought about this statement that caused you to very
nearly fall out¥ How did yon happen to have the statement
.
given you?
A. Well, 1V[r. J. A. Russell and myself were connected with
~Iiss Saunders in Russell's Incorporated-three ways. Mr.
Russell come over and told n1e that he and l\1:iss Saunders
and Fannie Riddick at the bus line were in the
page 213 ~ bus line business and that IYiiss Saunders come
out ·with a claim for $17,000 that the bus line owed
her personally and that he knew nothing about it.
~fr. ]tfartin: We object to what his brother told him about
s01ne bus line, if your I-Ionor please.
The Court: That is not proper evidence, of course. Tell
what you know, 1\Ir. Russell; not what somebody else told
yon, unless it "7as Miss Saunders. Yon can tell anything she
told you.
Mr. Hutton: It is already in evidence, your Honor.

Bv :1\'Ir. Hutton :
·Q. You heard that and what did yon do~
A. Well, he told me1\ir. l\iartin: We object to what his brother told him.
By J\ilr. Hutton:
Q. All right. We all know he told yon something.
A. Anyway, she come out with a claim. That was along
about September; I can't say the date. Anyway, one day I
was over at J\lliss Saunders' office carrying some bills for _
her to 0. I(. I would not sav what the date was. I used to
get the invoices and I would ·o. K. them and send them over
or carry them over to 1\Hss Saunders and she would sign the
checks and I would 0. K. them. Well, I was over there after
he had told me that, and I saw Russell's stntepag·e 214 ~ ment on her desk for the month of September. I
..
said, "Well, I had better find out something; ~
i ,
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have been asleep for a long time". I carried that statement over to the store-over to n1y desk and opened it up
and saw tlie canceled Ghecks, and I found a check there made
payable to B. E. Saunders for a thousand dollars.] did not
know what had happened. So, at that tin1e I just taken that
canceled check and the n10nthly chocks and put thc1n in the
pigeonhole in 1ny desk. \Vel1, the Christn1as holidays were
coming up. I could not afford to have an argun1ent; I could
not have any trouble at that point. I had to look out for 1ny
Chrisbnas business, as at all tiines I was looking out for the
interest of the store. So I waited until after Christmas along
about January, 1938, about the 8th of the n1onth or the 7th
of the month; I don't know what date it was. Anyway, I
went over there and asked l\iliss Saunders-I wanted to know
how we stood. She says, '' vVhat do you 1nean you want to
know?" I said, "\Vell,-I can't bring in the point; J. A.
Russell was forcing· me, tooQ. You told her what you heard?
A. Yes.
Q. All right.
A. She got n1ad; didn't want to give n1e an account of it.
I said, "Well, you have to g·ive me an account of it; I have
got to know". So she went to work on JVIonday afternoon
and about hvo o'clock \Vednesday afternoon she called 1ne
.
up and said, ''All right, co1ne on''. She give mo
page 215 ~ those yellow sheets with a staten1ent of $10,495
with the check stubs. I taken those check stubs
and that sheet and went over to the store with thmn and
looked in there and I saw more stuff in there and I wondered
"rhat in the world happened-a statement for $10,495. Then
I called up ~iiss Saunders and told her that if she gave n1e
the check stubs and the statement for $10,495-I think that
is right-.1;10,495-she wonld have to give n1e the cance:leu
checks; that I could not tell anything by the stubs. She sajd,
''.All right, if you have to have the canceled checks you will
have to give the check stub~ back". I said all right, so I
passed her the stubs. Then off I went over to her office and
she went to work again night and day on it until Friday
morning·. I would g·o up there; I wanted to check with her.
I was not trying to do anything wrong but I wanted to get
things together. I knew I did not owe no $10,495.
·
Q. Anyway, she gave you this statement, l\1r. Russell, showing that balance. Did you try then to get together 'vith her
and buy her interest 1
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A. Wait until I finish. Then she taken those check stubs
and carried them back with the memorandum, and went to
work again from 'vVednesday until about Friday morning
about eleven o'clock 'vben she called 1ne up and told me they
were all right. I went over there and she says-I says, "What
.did you :find f'' She says, ''No, it is exactly right; just like
I told you the first time''. I said, ''You n1ean to say that
you have not found anything wrong·?'' She says,
. ~''
page '9.16
""' rt "N
. o, sn
. . I says,Q. ~Ir. Bussell, I will ask you a question or
two here. Did you ever see these check stubs· before? Had
you been over the check stubs¥
A. No, I had all kinds of c0nfidence in Miss Saunders. Sht~
was the secretary and treasurer. She looked after her interest and I looked after mine and the whole time I was trying· to do the rig-ht thing , .;r.ith the business. I thought Ahe
was doing the same with me.
Q. Yon knew, didu 't you, or did you, that there were tin1es
when there was needed some deposits in the bank temporarily?
A. Yes.
Q. You knew that1
.A. Yes; I did not know it for a while. :My understanding
was, she would always draw a check and pay it-you lmow,
cash it right back just like I have done. And she would al'vays give me a check. I have never collected any interest.
Q. You didn't consider you were making a loan! .
A. N:ot at all; I was doing it for the good of the company
at the time.
Q. What explanation would she usually make to you on
occasions when she did bring a deposit over there showing
some small deposits by her; what explanation would she
make?
A. She would always say she cashed her check, apd I had
the idea she got her $2,000 back. She cashed the checks and
I didn't know--to be right frank with you, I
page 217 ~ trusted l\fiss Saunders; that is all.
Q. So you then had just never looked at the
books at all 1 Where was her office when you started out?
.A. Up at the R.. G. S. & Company on Washington Street.
Q. And later. on she moved, did she not?
A. I could not say at what time she moved; well, she did
move. I think she moved after they went in the hands of
the receivers up there.
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Q. vVhere did she move 7
A. She moved over the Edgerton Bus Line. That was
her office when she was connected with the Edgerton Bus
Line ; that was her office.
Q. And you had your little desk in the corner?
A. Not at that tirne. I had my desk back of the store--in
the store in the back romn. That is where I kept my books.
But the store growed, of course, and business growecl and
they run nw out of there. Then I went up and had n1y desk
on this side a~1d she had the Edgerton Bus Line office over
on the other side.
Q. At that time had she the books and so forth-or whatever she did have-down on her desk, or were her files down
in her office?
A. I would not say that. I never saw the books from the
tin1e I started in business until January, 1938.
Q. She moved out of that office later on, didn't she?
A. I think, if I an1 not mistaken, in '35 she went
pag·e 218 ~ over to the bus terminal.
Q. Did she take with her all the papers and
books?
A. As far as I know, she taken everything with her except the few she found in tl1ere, I think. She sent the colored boy over there to get tbem and he carried everything
over there.
Q. She sent after those few invoices, but the time yon
had your trouble here a few months ago, did you deliver them
then-the few that she found left over there~
A. No; she con1c over and taken 1nost of them; I reckon
she has n1ost of then1. I did not think it was up to me to deliver anything else to her. I told }J.er to let them stay at the
store.
Q. \Vas there anything else left to deliver~
A. That was all; just a few invoices; just some sort of
stuff of Edgerton's. She took the numbers off of those invoices, and if you call back those numbers and so forth you
will find thmn over there with the other invoices. I was told
that there were son1e invoices up in the lavatory and we got
everything we could find.
Q. Well, 1\Ir. Russell, Miss Saunders has testified to s01ne
papers being· destroyed back in there; what have you got to
sav about that?
A. I can't say n1uch about that, to be frank with you. If
there were any papeJ'S destroyed back there I think if Miss
Saunders had any papers back there that were of any value
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at all, I think it was very poor to leave them
}Jage 219 ~ in the lavatory with no lock; in that little cuddy
hole with glass all cut up and broke up. It 'vas
just a rat bed, to be frank with you. ~re have got a dog
around the store there. He got up there one day and caught
a couple of rats out of there. I told the porter to clean up
that roon1 in there because it was dangerous-that it might
cause a fire. If there was anything in there, I don't know;
I would not say either way. If it was in there and there was
any value to it at all, I think it was a poor place to have
it.
Q. You have no reason to believe that there were any invoices destroyed there, have you f .
~lr.

Martin: Don't lead hin1.

A. There was nothing but trash and broken up glass, and
so forth; there was nothing in there of any value at all, I
would not think.
Bv

~fr.

Hutton:

"'Q. Now, Mr. Russell, there has been some testimony about

an inc01ue tax report, and I think there is a photographic
copy of one or two income tax reports presented to the jury
here. Did you sign so1ne income tax report T
A. Yes, sir.·
Q. You n1ay have signed them all, as far as you knowY
A. Yes, sir.
Q. Did you make up any income tax report~
A. No, sir.
page 220 ~ Q. Did you furniElh any information'
A. No, sir.
Q. Under what circun1stane<:'R did you sign this income tax
report? Did you read it~
A. No, sir, I did not read it. I trusted ~Hss Saunders.
She would come in the store there from over at her office
with a pencil and everything and had to get it off that day
to sig11. I never saw anything· on there; I don't know what
'vas on there. I· trusted her and I signed it.
Q. You never had anything to do with making· up any inconle tax report at all f
A. No, sir.
Q. About how long would it take you to sign it when she
brought it over under those circumstances?
A. I would say two minutes, if a customer was waiting.
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She would ask me to sign it and I signed it; of course, I am
not denying that.
Q. Now, ~fr. Russell, you are conducting this business as
secretary and treasurer at this time, are you not 1
.A. Yes, sir.
Q. And J\!Iiss Saunders has not been connected with the operation of the business since when?
.A. Since I got hold of +.he books February 3, 1938. '\Ve
had a meeting on January 2Hth, 1938.
Q. "\Veil, you have operated some three or four months
since then, haven't you~
page 221 ~ A. That is rip;ht.
Q. Now, I _would like for you to tell the jury
'vhat your business experif?nce has been with this store in the
last three or four n1onths 1
A. Well, when we had this meeting and changed, lVIiss
Saunders left me in a very embarrassing position; she left
me with outstanding bills around $5,000 that I thought was
paid. ,But the creditors ·were very light on me. I went to
them .and told them what had happened and they just were
very light on me and they did not tighten down on me; they
let me have merchandise and I paid up. At the present tinw
I don't have any outstanding bills outside of Southern
Dairies, which was $809 and something, when I taken it over
in F'ebruary-it was for the October, November, and Dec.elnber, and January account.
Q. About how much ''ras that bill f
A. $809.
Q. What did you do with that f
A. I paid the October and November account on it, and I
pay the current bill up to date. That was the arrangentent
've made with Southern Dairies.
Q. Do you owe any bills there now?
A. Not anythh1g outside of that, that I recall.
Q. That has been reduced to what?
A. The Southern Dairy bH17
Q. Yes.
page 222 ~ A. '\Veil, the statement, I think, will show ahout
iour hundred and some dollars on it, but it is a
ten per cent reduction on all ice cream I bought since that
time for a cash rebate, which would amount to $60 or $70.
Q. Are you discounting your bills'
A. Yes, sir.
Q. And I ·understand you don't owe anything in current
hills except with Southern Dairies?
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A. That is right.
Q. I-Iave you had to borrow the n1oney to do this T ·
~N~~~
.
Q. Give us some idea, if you can, of your sales during the ·
three or four months 1
A. I have been keeping books since the time I was elected
secretary and treasurer. I can show you the book if you want
it. The sales for the n1onth of February are $3,306.76; sales
for l\tiarch-$3,426.23; sales for ..A.pril-$3,683.19-increasing·
every month. And so far in lVIay it is $1,504.06-that is up
until the month of J\{ay.
.
Mr. llutton: That is all.
CROSS IDXAJ\'IINATION.
By 1\fr. J.\IIartin:
Q. J\IIr. Russel1, how mueh have you put in the business
altogether?
A. How much have I put in the business altopag·e 223 ~ gether1 What do you mean'
Q. How much nwney have you put in the business altogether?
A. $300.

Q. You say that ~he dog got after the rats in that locker
place and you had it cleaned out 1
A. I did, yes, sir.
Q. vVhere is the rubber stamp you endorsed with?
A. On my desk.
Q. And you have always had it, haven't you~
A. Yes, sir.
Q. \Veil, it happened that some of these checks that wer.e
mentioned in this notice of nwt.ion in this suit, such as this
one for $200, bears the rubber stamp endorsement. So that
particular check can1e undet· your eye and you endorsed it?
A. I would not say that.
Q. Would you deny it?
A. I would deny that.
Q. You would do what?
A. I would deny that.
Q. You deny that yon put this on there?
A. Yes, sir.
Q. Why would you deny it?
A. Because lVIiss Saunders would use that rubber stamp
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.. all the time. I i.vill tell you about that. Her office
page 224 ~ was across the street, and while I was up at Rus.
sell's I would n1ake out the week-end mjscellaneous bills, and the payroll, and leave a slip there for Miss
Saunders to give a check on. vVhile I would go to dinner she
would come in and n1ake out the checks and send the checks
and send them to the bank.
Q. In your absence?
.A. In my absence, yes, sir.
Q. I sho,v you another check for $400 in 1932, which has a
rubber stamp on it; do yon know anything about that~
A. I don't know anything about that.
Q. I will show you the one for $1,000 for March 8, 1932,
with a rubber stan1p on it?
.A. Yes, sir.
Q. And you don't remember ·one way or the other about
that, do. you?
·.A. No, sir, I do not.
Q. Do you rementber about the $2,000 bonus you had. to
pay to g·et in the building across the street when the hotel
'vas sold?
A. Yes, sir.
Q. Well, you had to get that $2,000 somewhere, didn't yon?
A. She volunteered; before the place was bought-before
've bought it-she volunteered.
.
·
Q. So the first $2,000, she volunteered to ar- page 225 ~ range that~
A. Yes, sir.
Q. And when you moved across the street and needed
$2,000 more as a bonus, she volunteered to arrange that,
didn!t she?
A. I don't know about a $2,000 bonus.
Q. Wasn't there a $2,000 originally put up in 19301
A. Well, that is the $2,000 you are talking about, isn't it7
Q. I was not talking about that. I may be wrong. When
did vou move across the street f

A: 1930.

Q. That is when you moved? That was the $2,000\
A. Yes, sir.
Q. Did you have any source of getting any money at all
except from 1Yiiss Saunders?
A. I don't see why; I have never been turned down yet.
Q. Did this Russell's, Incorporated, borrow any money
·
from the bank except once?
A. $1,000 7 Russell's, Incorporated, didn't do that; Rus-
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sell's, Incorporated, didn't borrow any money from any bank
that I know anything about.
·
Q. So, Russell's, Incorporated, as far as you know, never
.
borrowed a dollar from a bank?
A. Russell's, Incorporated? No, sir, I don't know anything about Russell's, Incorporated, borrowing any money
from the bank.
page 226 ~ Q. So, Russell's never borrowed from anybody,
as far as you know 1
A. From anybody? No, sir. Wait a minute. Well, you
will have to make that more clear.
Q. Well, you started on a capital of $9001
A. Thatis rig·ht.
_
Q. And had a business there and never borrowed a cent
fron1 anybody?
A. That is right. ~Hss Saunders put in $1,000-I did not
know "\vhat for.
Q. She put in an extra thousand~
A. She said she borrowed an extra thousand from the bank
when we opened up, but I don't know what that was for; I just
don't kno,v.
Q. Did you think she gave it to you?
A. She borrowed that from the bank; isn't that right Y
Q. I am asking you. You knew something about it?
A. I knew something about that, yes, sir,-after it was
done. For what reason it was done I don't know.
Q. When the first $900 was put i~-$300 apiece-did you
give a check or money?
A. Well, I will be yery frank with you. I paid that $300
at Carter Drug Company; I paid it to her-Miss Saunders. ,
Q. A check or the money Y
A. Whether I gave her a check or sent it down to the bank
or gave her the money, I don't know.
Q. Did you look to see if you could find the
page 227 } check?
A. I was doing business at that time with the
National Bank of Suffolk, and at the present time I am doing business with the American Bank & Tr:ust Company of
Suffolk, and that has been a long time ago. I destroyed that
check. Q. It was a check, then?
A. I would not say it wasn't a check that I gave her directly. I would say it was a check involved in the concern.
I had to draw a check for $300 to pay her, and whether I
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had the cash and gave her the cash, or not, I don't lmow; I
would not say either way.
Q. Didn't you buy the fixtures from the .An1erican Fixture
Con1pany?
A. What part of the fixtures are you speaking of¥
ot Q. Didn't you n1eet their representative so1newhere in this
city and talk it over with hiin °/
.A. Yes, sir.
Q. Where1
A. At the llotel Elliott.
~Ir.

A-fa rtin : That is all.
RE-DII~ECT

EXAI\fiNATION.

Bv JYir. "\Voodward:
·Q. JYir. Russell, what would be the normal percentage of
the amount of the purchase that you would have to pay down 1
A. I think around about ten per cent.
page 228 ~

The Court: '\Ve can't have two counsel examining the witness.

RE-CROSS EXA}fiNATION.
By Mr. 1\t!artin :
Q. JYir. Russell, you said you had been drawing a salary of
$30 a week part of the time, I believe?
.A. Yes, sir.
Q. And $35 a week for the balance of the time~
.A. Yes, sir.
Q. And you were the only one who drew any salary 1
A. In the corporation-the only member of the corporation.
Q. And no dividends were ever paid¥
.A. No dividends were ever paid.
Q. You were working in the store 1
A. Yes, sir.
Q. And were you not also working· for yourself in the store
in the discount lJusiness ~~
A. No, sir. What kind of discountl
Q. Discounting debts and credits for people-lending
moneyT
A. No, sir. ·
Q. You never did any of that in the store for yourselfY
A. No, sir.
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Mr. ::.M:artin: That is all.
1\tir. Hutton: If your Honor please, there is
just one question I was not able to ask for a certain reason and I never got back to it.

page 229 ~

By ~{r. Hutton:
Q. vVhen ·you were having this conversation with ~fiss·
Saunqers-the conversation you had before you became aware
of this debt-a few days before-! believe that was in the
presence of ~Iiss ~{arion Bradshaw, wasn't it~
A. \Vhat was that?
Q. vVhat conversation did you have with ·~nss Saunders
at that time?
A. At that time¥
Q. Yes.
A. Well, I will explain that to you. ::.Miss Saunders called
me up and asked me for the milk bills and I got the milk
bills out and went across the street. I think that was the 4th
of January, 1938. \Vhile we were over there-of course, we
were all friendly ; we were g·etting along fine-we got to discussing- 1937 business. r. think, if I am not tnistaken, Miss
Saunders added up on the adding machine how much busines&
we done in 1937. I tun not positive of that; I am not sure,
but I think that is what happened. It was around forty thousand dollars, and we we~~e comparing that with the United
States Post-Office-how much business they were doing with·
the many en1ployees they had. Everything insinuated that
business was :fine; that we were getting along
page 230 ~ fine-and, as far as I kne·w, we were.
Q. 1Iiss Saunders testified that she never had
access to a rubber stamp that you have over there?
A. Well, I think you will find that l\1iss Saunders did a
lot of rubber stamping with that rubber stamp of mine.
Q. Now, there was son1e question, 1\Ir. Russell, in connection with the rents. Certain rents were paid to the store,
'veren 't they, directly to you 1
A. Certain parts of them, yes, sir.
Q. Now, for instance, take J\tirs. Darden 1
A. 1\frs. Darden always paid me, yes, sir-and she paid
very promptly.
Q. This audit shows that some of the money for rent did
not get in the bank. Now, I am asking you what you did with
all rents collected by you or your store?
A. Well, all rents collected by 111e and n1y store, I made
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out a separate deposit for it and left it with her to take down
to the bank; it was supposed to be deposited.
Q. Who made the deposits?
A. All of us made the deposits. l\'liss Saunders and the
cashier and I helped make the deposits, and the soda boys
·
made deposits-all of us.
Q. But 1\Hss Saunders also made deposits Y
A. l\iiss Saunders made deposits, too.
Q. When did you first become aware that these rents did
not go into the corporation's treasury?
.page 231 ~ A. When 1'lr. Thediech come out with that audit.
Q. You were asked a minute ago if you were engaged in
a discount business?
A. I didn't know what he was talking about.
Q. I don't know either; I want to find out. Have you made
some small loans to the boys as an accon1modation?
A. I had people come in there but I would not say it was
a discount or small loan business.
Q. Just what do you mean, then T
A. If a man come in there and asked me to lend him some
money, I :would lend him some n1oney.
Q. You mean out of the company's funds?
A.· No, sir ; they were not the company's .funds.
Q. Have you ever loaned anybody a dime out of the cor·poration 's funds?
A. Out of the con1pany's funds?
Q. Yes.
A. No, sir, I have not; I was alw·ays too loyal to the concern.
Q. You just n1ean by that, that you have accommodated
some of your friends for small amounts sometimes?
A. Yes, sir.
Mr. Hutton: That is all.
By J\tir. l\1:artin:
page 232

~

Q. Do you keep books or accounts on small
loans? ·
A. No, sir.

Mr. Martin : That is all.
By a Juror:
Q. What were your expenses a week!
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Nathan Cohen.
A. You mean payroll Y
Q. Yes.

A. The payroll expenses when I taken it over was about
$101, but since the time I have taken it oyer it has increased
to about $103 a week.

Q. Does that include the rent!
A. No, that does not include the rent.

Q. What is yo,ur net amount of rent that you have to pay!
~Iy rent I can give you in figures. I have to pay $285
a month rent.
Q. How much rent do you collect?
A. I don't know how much I collect ·since things have
slowed up like they have. Of couse, I have not collected rent
from :.Miss Saunders since 1936. Back there in the beauty
shop it was $18.50, and $35.50 from upstairs from J. A. Russell.
Q. How much are you supposed to get from the beauty
shop?
A. $20 a month.
Q. How much was your gross profit on your
page 233 r business'
A. We have tried to figure around about
33-1/3 or 35 per cent. Some of it would run 50 per cent
and cigarettes would drop right down to 19 and 20 per cent.
A.

NATHAN COHEN,
a witness on behalf of the defendants, being first duly sworn,
testified as follows:
Examined by Mr. Woodward:
Q. You are Mr. Nathan Cohen, engaged in the wholesale
and manufacture of confectioneries in the City of Portsmouth?
A. Yes, sir.
Q. And you have kno'vn Mr. Russell ever since he has
been in business and before?
A.. Yes, sir.
Q. Do you· know )\!fr. Russell's general reputation as an
operator of a similar or the kind of business that he is no-\y
operating?
Mr. Martin: I object to that as irrelevant, may it please
the Court.
The Court: If you want his general reputation for truth
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Natha'l~

Cohen.

and veracity, all right. I don't see how his general reputation in business is n1aterial here.
Mr. Woodward: It goes to show his proficiency in this
kind of business.
The Court: This is purely a business that the law, I don't
think, allows the expression of an opinion.
~ By

lVIr. vVoodward:
Q. 1\Ir. Cohen, do you know ~Ir. Russell's reputation for truth and veracity and fair dealing in. the trade
which he operates f
A. I do.
Q. What is it-good or bad 1
A. Very good.
Q. You first started selling to ~fr. Russell 'vhen he was
in the llotel Elliott, didn't you?
A. Yes, sir.
Q. Did you sell to him upon his own personal credit or
the partnership credit 1
page 234

~1r.

l\tiartin: I object to that as im1naterial.
The Court: I can't see it has to do with anything here.
CROSS

EXA~1INATION.

By ~{r. Martin:
Q. Do you know ~Hss Saunders here?
A. Yes, sir.
Q. How long have you known her?
A. Ever since she has been over on the corner.
Q. Do you know her general reputation for truthfulness¥
A. Yes, sir.
Q. What is it?
A. Good, so far as I know.
page 235
~Ir.

~

1\tir. 1\1:artin: That is all.
The Court : Stand aside.
Woodward: Just a minute, 1\tir. Cohen.
R.E-DIRECT EXAlVIINATION.

By Mr. Woodward:
Q. Did you have any conversation with J\IIiss Saunders in
which she told you that the R.ussell boys put in $300 apiece
and she put in $10,000 when the business started?
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S. W. MathetvB.
A. She told me when they were first organized that each
one of the partners put in $300. Since· that time she told me
she borrowed $10,000 fron1 her father.
Mr. Woodward: That is all.
RE-CROSS EXAMINATION.
By Mr. Martin :
Q. She told you, then, that originally they put in $300
apiece¥
A. That is right.
Q. But since that time she has borrowed, you think, from
her father $10,000 and sunk it in the business 1
A. She told me that.
Q. For the business?
A. That is what she told me.

By Mr. Woodward:
Q. Mr. Cohen, after this argument came up, did Miss Saunders call you to her office and tell you not to extend any
further credit to the business 1
A. She told me to watch myself in the future ;
page 236 ~ that she would like to see all of the creditors
paid.
By J\!Ir. Martin:
Q. She told you that she had been deposed, didn't she;
that the two brothers l1ad taken over the business and put
her out as secretary and treasurer and that you could not
expect her to look out for it any more Y
A. That is right.
Mr.

~{artin:

That is all.

S. W. J\!IATHEWS,
a witness on behalf of the defendant, being first duly sworn,
testified as follows :
Examined by Mr. Woodward:
Q. You are ~1:r. S. W. ~1:athews who is connected with the
Starkey-~{atthews Company Confectionery in the City of Suff~kl
1.

0

A. Yes, sir.
Q. How long have you known Mr. Russell Y
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S. W. llf at hews.

A. Ten years.
Q. Mr..:Mathews, are you acquainted with the margin of
profit that is usually obtained in the sale of the kind of merchandise in which Russell's is engaged in selling?
A. Yes, sir.
Q. About what does it average?
A. Well, the cigarettes and tobacco business will average
him around 18 per cent. liis confectionery busipage 237 ~ ness will run fron1 33-1/3 to 40 per cent.
Q. And the rest of his merchandise-drug line
and sundries, and things of that sort f
.A. I am not familiar with that.
Q. You could not say as to that 1
A. No, sir.
Q. In your experience and observation of this business,
has it been run efficiently or not while ~Ir. RussellYr. ~iartin: I object.
The Court: I won't voice an opinion about that.
By

~{r.

Woodward:

Q. About what has been the monthly purchases from you

since you have served him in the last several years, Mr.
Mathews?
A. Well, for the last five or six years his purchases have
run fron1 $550 to $800 a month.
1\Ir. Woodward : That is all.

CROSS

EXA~IINATION.

By Mr. Martin:
Q. Are you a creditor now?
A. Yes, sir.
Q. How much are you due?
A. Around $1,500.
Q. So, you have not been paid off in the last
pag·e 238 ~ few months?
. A. ·Yes, sir.
Q. You mean you have put new goods in and have not been
paid off?
A. Yes, sir.
•
Q. How much have you been paid in the last two or three
months?
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J. Alfred Russell.

A. Well, the 15th of last month he paid me $800 for his
purchases.
Q. And that reduced it to $800 worth, and then you put
some more in 1
A. He o'yes me $735 for his April purchases and what he .
boug·ht since }lay 1st, which I am not familiar with just how
much he bought since ~Iay 1st.
Q. l\{aking a total of around $1,500?
A. vVell, I would say between-he has bought possibly between $350 to $400 this month-it was $750 last month.
~larch

nfr.

~Iartin:

.That is all.

RE-DIRECT EXAl\IINATION.
By l\1:r. vV oodward:
Q. The April purchases would be due now~
A.. The April purchases would be due on the 15th of this
month.
Q. That is, current bills 7
A. Yes, sir.
page 239

~

Mr. Woodward: That is all.

J. ALFRED RUSSELL,
for defendant, being first duly sworn, testified as follows:
Examined by 1\Ir. Woodward:
Q. You are 1\fr. J. Alfred Russell, living in Suffolk, and
the brother of W. E. Russell, and one of the original partners
in Russell's, and one of the corporate stockholders in Russell's, Incorporated?
A. Yes, sir.
Q. lVIr. Russell, have you at any time been apprized by
l\iiss Saunders or any other person up to the period when
your present controversy started with l\Hss Saunders of any
authority g·iven to he1· at any ~irne in any way to sig"ll any
notes· on behalf of the corporation?
A. Absolutely not.
Q. Did you know of any notes that she held against the
corporation?
A. Absolutely not.
Q. Has she ever had any directors meetings and called
you to themY
A. No, sir.
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Q. How close is your place of business to where :Wiiss Saunders' office is Y
A. Right across the aisle in the same building.
page 240 ~ Q. Has she ever requested a meeting with you
at any time?
A. No, sir.
Q. Has she ever sug·gestecl meeting with her and going over
the affairs of the corporation Y
A. No, sir.
Q. When was the first time that you found out that the
corporation owed her $10,000 and sometbing1
A. Well, she claimed the bus· line owed her $17,000 personally.
Q. When did she claim the bus line owed her $17,000 personally?
A. .About ten months ago.
Q. About last Aug11st Y
A. Yes, sir, it was around last Aug·ust.
Q. How much money has Miss Saunders paid you and
Miss Riddick for your interest in the bus line since last AugustY
Mr. Martin: I object to that. We can't try a bus line case,
may it please the Court.
· ·
The Court: We will let him answer that question, but we
won 'f go any further.
By :Wir. W oodwarcl :
Q. How much, :1\fr. Russell Y
A. She paid me $500 in September and $1,000 in December-the 1st of December.
page 241 ~ Q. Has she paid Miss Riddick her $1,500 Y
A. Yes, sir.
.
Q. Why did you get out of the bus line with Miss Saunders?
:1\{r. Martin: I object, may it please the Court.
The Court: How does that have anything to do with this
caseY
·
Mr. Woodward: We want to show, your Honor, that Mr.
Russell was under the same impression with reference to
the bus line that Mr. Earl Russell was .under with reference
to Russell's, Incorporated, and at the time he found out
that J\1Iss Saunders claimed that slie put in the bus line $17,000--an unauthorized loan-that they split up then on ac-
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J. Allred R1tssell.
count of that one matter, which he knew nothing of the loan
to the bus lines, and that is really the groundwork of this
argument that is here now.
The Court: That is a different case entirely. We won't
go into that. There are many things that might occasion
the split that have no relation at all to the case we are trying,
and we can't try but one at a time.
A. You were speaking a few minutes ago about the notes.
It was one I remember that she claimed she loaned $2,000
when she went cross the street. I want to get that in; that is
the only note I know anything about.
By ~Ir. Woodward:
Q. Did you actually know that was a note, or
just a loan?
A. I heard her say she had a loan; that is all I heard her
say.
Q. Did she ever tell you in the past year that business
·was getting· along fine and she was g·oing to declare a dividend?
A. Yes, sir.
page 242

~

Mr.· vVoodward:

Take the witness.

CROSS EXAMINATION.
By l\1:r. Martin :
Q. She never did declare any dividend?
A. No, sir.·
Q. You put in $300 altogether,,didn't you?
A. That is right.
l\1:r. Martin: That is all.
The Court: Stand aside.
page 243}

l\Ir. Hutton: We rest, your Honor .
. The Court: Is there anything further, Mr.

Martin?
~Ir. l\{artin: Yes, we have just a little n1ore, your Honor.
It will take us about five minutes, I think, to get the witnesses.
Note : A short recess is taken.
}IIr. Woodward: I would like

to put on another witness.

Supreme Court of Appeals of Virginia

146

1J1iss Mar_qa'ret Jones.

Miss B. E. Saunders.

MISS 1\tf.ARGARET JONES,
a witness on behalf of the defendant, being· first duly sworn,
testified as follows:
Examined by 1\fr. "\Voodward :
Q. You are l\fiss ~Iargaret Jones, a deputy of the Suffolk
Revenue Department¥
A. Yes, sir.
Q·. When does the Revenue show that the first license was
issued to the Ladies Shop f
.A. September 19, 1930.
Mr. Woodward: That is all.
Mr. Martin : No questions.
page 244

~

~IISS B.

-

E. SAUNDERS,
the plaintiff, being recalled, testified as follows:

Examined by 1\fr. 1\fartin:
Q. l\iiss Saunders, I just want to ask you one question,
please. It has been testified to about a store or a branch
store being started by the defendant corporation in Norfolk
City where it was for a couple of years, I believe. Will you
please tell whether that store was closed in Norfolk and
whether it gained or lost, and if so, about how much the gain
or loss was?
A. It was a loss of around $6000 during the two and a half
years or three years' operation. We bought the equipment
-the fixtures from the American Fixture & Furnishing Company and the fountain from Robert M. Green & Company on
the date of June, 1929. The total cost of the two fixtures
combined was $3,000. When we closed this store in N orfollr,
we sold those 'fixtures to a place kno'vn as "Gills' Place"
up on West Washington Street-up on the square in Suffolk
-for, I think, $700 or not to exceed $800. That is all we
realized out of the investment and the loss we had in Norfolk.
Mr.

~Iartin:

The witness is with you.
CROSS EXAMiNATION.

13y Mr. Woodward:

Q. 1\Hss Saunders, where are your records for the Norfolk store which would show a gain or loss?

·
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Miss B. E. Saunde·rs.
page 245 }

A. The deposits are in the check book.
Q. You have those right along with the Suffolk
store, haven't you¥
A. Yes, sir; with notation of the Norfolk store on these
check stubs.
Q. And you don't have any separate invoices to be checked
with the Norfolk store or separate payments to be checked
with the Norfolk store, do you?
A. They sent the deposits up and the deposits were made
by Mr. Earl Russell, and the checks ·were drawn from the
check book in accord with the checks drawn from the .SUffolk
store.
Q. In other words, you drew the checks?
A. I did.
Q. What years did you operate down there T
A. These fixtures were bought in 'June, 1929, and the lease
ran down there for three years.
·
Q. So it ran up to 1932 T
A. It ran-my lease for three years in Norfolk.
Q·. And you have no checks for the years 1929, 1930, and
have no invoices for that period, and you only have part of
the checks and part of the invoices for 1932; is that right T
A. I gave all the checks to Mr. Earl Russell when he came to
my office and requested the checks. Every check that was
ever drawn by Russell, Incorporated, as well as
page 246 ~ Russell trading as a partnership, was delivered
to 1\{r. Earl Russell. Now, where those checks
are today, I am unable to explain.
Q. Well, it is rather significant that you find a statement
for a whole month and just one check or maybe two checks
out of the statement, isn't itT
A. True. But I can't say how In any hands those checks
'vent through before they were returned to this Court.
Q. You had the checks from March, 1929, when they started
in business up to January, 1938, didn't you f
A. I did.
Mr. Woodward: That is all.
Mr. Martin: That is all.
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W. P. Lipscomb.

Ea.rnest Jones.

vV. P. LIPSCOl\iB,
a witness on behalf of the plaintiff, being first duly sworn,
testified as follows:

Examined by 1\:fr. 1\:fartin:
Q. Please state your name, profession and length of experience~

A. W. P. Lipscomb, attorney-at-law, Trnst Office of the
former Bank of N ansemond.
Q. How long have you been practicing law and in the bank
together?
A. Since 1910.
page 247 ~ Q. Do you kno'v a l\1iss Saunders who sits by
me here?
A. Yes, sir.
Q. How long and how well have you known her T
A. I don't know exactly ho'v long I have known her; I would
say certainly over ten years.
Q. Can you tell the jury her general reputation for truth
· and honesty?
A. I think it is good.
Mr. lVIartin: The 'vitness is with you.
:Wir. Woodward: Stand aside.
The Court: Have you only one more witness, l\:fr. ~Iartin?
Mr. 1\:fartin : Yes, sir.
The Court: \Ve will let the jury go out and we will work
out the instructions until he gets here.
Mr. Martin: That is agreeable.
Note: The jury retires and the instructions are argued
by ·counsel, after 'vhich· an adjournment is taken until2 P. M.
The Court reconvened at 2 P.M. with the same appearances
as heretofore noted.

EARNEST JONES,
a witness on behalf of the plainliff, being first duly sworn,
testified as follows :
· Examined by 1\ir. Martin:
Q. Your name is ~fr. E. E. Jones, isn't it f
page 248 ~ A. Yes, sir, E. E. Jones.
Q. Do you know Miss Saunders who sits by me
hereY
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Earnest Jones.
A. Do I know Miss Saunders who sits thereY Yes, sir.
Q. How long and how well have you known her?
A. I should say more than twenty years, and I have had
considerable dealings "'ith her.
Q. Can you tell the jury here her general reputation for
truth and honesty Y
A. Say that again.
Q. Can you tell the jury her general reputation for truth
and honesty?
.
·A~ Good.
1\fr. l\1:artin: The ·witness is with you.
Mr. Woodward: Stand aside.
Mr. 1\tfartin: We rest.

I •

pag·e 249 ~ And after the foregoing evidence was intro. duced, and the instructions given, and the case
argued by counsel, the jury rendered a verdict for the plaintiff for $2,000.00 with interest thereon from the first day o.f
January, 1938, and the plaintiff moved to set aside the verdict for errors of law on the trial of ~he case, and as contrary
to the law and the evidence and without evidence ·to sup-'
port it, and plainly wrong, and inadequate, and to render
final judgment for the plaintiff for at least $4,148.90, or to
gTant a new trial, and also to grant a new trial for after discovered evidence, all of which motions were argued by counsel, and overruled by the court, and the plaintiff duly excepted to the action of the court in Qverruling each of these
motions.
And the plaintiff presented this her bill of exceptions number one on the 25th day of July, 1938, after it duly appeared
in writing that the defendant had been given proper notice
of the time and place of presenting the same. And it was
signed and made part of the record the 25th day of July,
1938.
JAMES L. 1\fcLEMORE,
.Judge of the Circuit Court of the
City of Suffolk.
page 250 ~~ Virginia :
In the Circuit Court of the .City of Suffolk.
Beatrice E. Saunders

v.

Russell's Incorporated
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BILL OF EXCEPTIONS NO. 2.
Be it remembered that on the trial of this case after the
introduction of the evidence as shown in bill of exceptions
No. 1, the court gave to tlw jury the following· three instructions, which were all the instructions which were given, one
thereof marked "3 ", being granted at request of plaintiff,
to 'vhich defendant excqpted and two, marked" A" and ''B'',
being granted at request of defendant, to each of which plaintiff excepted, to-wit:
page 251

~

PLAINTI.FF'S INSTRUCTION GRANTED.
3.

The Court instructs the jury that if they believe from the
evidence that the defendant corporation got the benefit of
money claimed by the plaintiff to have been lent to it by her,
it is the duty of the jury to find for the plaintiff for such
money as they believe from the evidence the defendant got the
benefit of.

DEFENDANT'S INSTRUCTION GRANTED .

.A.
The Court instructs the jury that evidence that plaintiff
made deposits in the bank to the credit of the corporation is
not sufficient to warrant a recovery in this case, but the burden rests upon the plaintiff to go further and also prove by
a preponderance of the evidence that the n1oney so cleposited
was applied to the payment of the just obligations of the defendant corporation.

B.
The Court instructs the jury that the notes and checks
mentioned in the notice of motion are not evidence of indebtedness unless the jury shall believe from the evidence
that the plaintiff had authority to execute the same or that the
amounts represented thereby "rere applied either directly or
indirectly to the payment of the corporation's just obligations.
page 252

~

And the plaintiff requested the court to grant
each of the following instructions, marked "1 ",
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''2'' and "4", but the court refused to grant each of these
instructions, to-wit:
(1) REFUSED.

''The Court instructs the jury that nothing can be charged
against 1\Iiss Saunders relative to the original $900.00 invested by the partnership.''
(2) REFUSED.

''The Court instructs the jury that no deductions can be
made for any rents, if there be any owed by Miss Saunders,
except the $205.00 allo,ved in the notice of motion in this
case.''
(4) REFUSED.

''The ·Court instructs the jury that if they believe from
the evidence that J\fiss Saunders lent n1oney to the defendant
of which it got the benefit, they should find for the plaintiff
· for such amount.
''No payments of such moneys, if anything was paid thereon, is deductible in this case.''
And to the refusal of the court of grant each of said instructions "1", "2" and ''4", the plaintiff at the time duly
excepted on the following grounds duly stated, to-wit:
That instruction "1" was applicable to the case, and it
was necessary and proper to tell the jury that the $900.00
now claimed by defendant to be chargeable against plaintiff
was a partnership matter before the corporate defendant
was organized, that there 'vas no sufficient evidence to allow
a charge against the plaintiff in this case. And
page 253 ~ that no set off or notice of this claim had been
filed, and also that it was barred by a statute of
limitations.
As to said instruction "2" that it was applicable
to the
•
case and necessary and proper to tell the Jury that the deductions for rents that defendant now claimed were chargeable against plaintiff in this case could not be allowed (except as to $205.00 allowed on the face of plaintiff's notice
of n1otion) as no set off or notice of claiming any further
notice had been filed in this case and that thev 'vould be
barred by statute of limitations.
·

u
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.A..s to instruction ''4'' that.it was applicable to the case,
and necessary and proper to tell the jury that no payments,
if any evidence there was of any, could be allowed as deductible against plaintiff, as no payments had been :filed or
claimed in any plea or account as required by law.
And the plaintiff presented this bill of exceptions No. 2
in due time the 25 day of July, 1938, after it duly appeared
in writing that the defendant had been given proper notice of
the time and place of presenting the same, and it is signecl
and made part of the record this 25 day of July, 1938.
JA.!\1:ES L .. 1\ioLE.MORE,
Judge of the Circuit Court of the
City of Suffolk.
page 254

~

Virginia :

In the Circuit Court of the City of Suffolk.

E. Saunders

Beatrice

v.

Russell's Incorporated
BILL OF EXCEPTIONS NO. 3.

·"

Be it rP.membered that on May 22, 1938, after the rendering of the verdict in this case, which was rendered on :1\vfay
13. 1938. plaintiff moved the court to set aside the verdict
and granfa new trial on the gTound of after discovered evidence, and in support of this motion introduced in open court
the following· evidence before the court and counsel for both
p·arties, to-wit:
An affidavit of plaintiff filed in the case reading as follows :

page 255

~

Virginia :

In the Circuit Court of the ·City of Suffolk.
o

Beatrice E . .Saunders

v.

Russell's Incorporated
Beatrice E. Saunders, plaintiff, this day personally appeare'a ·before the undersigned Notary Public in ·and for the
City rof Suffolk, Virginia, and made oath that since the v-erdict was rendered in the above entitled case she has discov-
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ered the following new evidence, which she did not discover
until after the verdict was rendered, and could not have discovered by reasonable diligence before the verdict, which is
material to the merits of this case (not merely cumulative,
corroborative, collateral, or impeaching) and ought on an.,.
other trial to produce a different verdict on the merits, towit:
That the handwriting on eig·ht of the deposit slips for deposits representing eig·ht of the loans sued on this case are
in the handwriting· of 1N. Earle Russell himself, which slips
she expects to have produced in court by the Bank when the
motion to set aside the verdict is argued.
BE.A.TRICE E. SAUNDERS,
Subscribed and sworn to this 23rd day of May, 1938.
MARIS JANUAR-Y,
Notary Public.
pag·e 256

~

And the plaintiff testified that she had discoverP.d since the verdict was rendered that eight of
the deposit slips for that n1any of the loans claimed by her in
this case, 'vere in the handwriting of ""\V. Earle Russell himself, _
and that by reasonable diligence she could not have discovered this before the verdict, and had no reason to believe
that he would delly knowledge of these loans, and that the
deposit slips hereinafter mentioned, which were now shown to
her were in fact in his handwriting.
And ,John D. Eure, an officer of the American Bank and
Trust Company produced and sho,ved to the court the eight
original deposit slips in question, and stated they were produced from the banks custody, and copies thereof are :filed
as exhibits in this case. Which was all the evidence on this
motion.
But the court overruled this motion to set aside the verdict
to which ruling· the plaintiff duly excepted and presented this
bill of exceptions in due time, the 25 day of July, 1938, after
it duly appeared in 'vriting that the defendant had been given
proper notice of the thne and place of presenting the same;
and it is signed and made part of the record this 25 day
July, 1938.

of

J Al\fES L. ];IcLEA1:0RE,
Judge of the Circuit Court of the
City of Suffolk.

15~
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I, James L. McLemore, Judge of the Circuit
Court of the City of Suffolk, presidi~g over the
foregoing trial of Beatrice E. Saunders v. Russell's Incorporated do certify that the foregoing is a true and correct
copy of report of all the record, testimony and other incide-nts -of this cause tried in the Circuit Court of the City of
Suffolk on the 12th and 13th days or May, 1938:

And I further certify that the defendant in this case had
reasonable notice in writing- of the time and place when the
record, testimony and other incidents of the trial would be
tendered and presented to the undersigned for verification.
Given under my hand this 25'' day of July, 1938.
JAMES L. ~1:cLEMORE,
Judge of the Circuit Court of the
City of Suffolk.
page 258
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Virginia :

In the ·C.lerk's Office of the Circuit Court of the City of
Suffolk, on the 30'' day of July, 1938 :
I, Chas. L. Hutchbls~ Clerk of the Circuit Court of the
City of Suffolk, do hereby certify that the foregoing is a true
transcript of the record in the case of Beatrice E. Saunders
versus Russell's Incorporated, lately pending in said court.
I further certify that the same was not made up and completed and delivered until the defendant had received due
notice thereof, and of the intention of the plaintiff to apply
to the Supreme Court of Appeals of Virg·inia for a writ of
error and supe'rsedeas to the judgment aforesaid.
Teste:
CHAS. L. HUTCHINS, Clerk.
Fee for this Transcript-$12.54.
A Copy-Teste:
M. B. WATTS, ·C. C.
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