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all briefs.
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AT EICHMOND.

Record No.3151

MATBELLE F. STKES, ADMINISTRATEIX OP THE
ESTATE OF RAYMOND HARRIS SYKES, DE
CEASED, AND LIBERTY MUTHAL INSURANCE

COMPANY, Plaintiffs in Error,
versus

STONE & WEBSTER ENGINEERING CORPORATION,
A MASSACHUSETTS CORPORATION,
Defendant in Error.

PETITION FOR A WRIT OF ERROR

To the Honorable Chief Justice and Justices of the Supreme
Court of Appeals of Virginia:

Yonr petitioners, Maybelle F. Sykes, Administratrix of

tke Estate of Raymond Harris Sykes, deceased, and Liberty
Mutual Insurance Company, respectfully represent that they
are aggrieved by the final judgment of the Law and Equity
Court of the City of Richmond, entered against them and in

favor of ^e respondent on the 19th day of Marcl^ 1946, in a
certain action at law wherein your petitioners were
2* plaintiffs *and Stone & Webster Engineering Corpora
tion was defendant. For convenience, the parties will be
so designated throughout this Petition.
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THE CASE IN THE COURT BELOW.

On June 16, 1944, the plaintiffs, suing- in the name of Maybelle F. Sykes, administratrix of the estate of Raymond Har
ris Sykes, deceased, the reasons for which will more fully
hereinafter appear, filed their Notice for Judgment against
the defendant, alleging, in substance, that a servant of the
defendant had negligently caused the death of Raymond Har
ris Sykes on July 31, 1943 (Tr., pp. 1, 2).
On July 17,1944, the defendant appeared specially and filed
its Plea in Abatement (Tr., pp. 5-7), and Motion to Quash
Process and Dismiss for Lack of Jurisdiction (Tr., pp. 1517), and, without waiving its special appearance, also filed
its Plea of Res Adjudicata and Estoppel by Former Judg
ment (Tr,, pp. 18-20), Plea of Payment and Accord and Sat
isfaction (Tr., pp. 21-23), and Plea of the General Issue (Tr^
p. 24). With these pleadings the defendant filed, as ''Ex
hibit A", a certified copy of the proceeding before the In
dustrial Commission of Virginia entitled "Raymond Harris
Sykes (deceased). Employee; Mary Frederick Sykes, et ah,
Claimants, v, Richmond Structural Steel Company, Incor
porated, Employer, Liberty Mutual Insurance Company, In
surer, or Stone and Webster Engineering Corporation, Em

ployer, Royal Indemnity Company, Insurer" (Tr., pp. 9-14).
All of the defensive pleadings, except that of the general is
sue, alleged as follows: that Stone and Webster En3* gineering ^Corporation was the general contractors;
that Richmond Structural Steel Company, Incorporated,

the employer of Raymond Harris Sykes, deceased, was its
sub-contractor; that Maybelle F. Sykes had entered into an
agreement with the Liberty Mutual Insurance Company hefore the Industrial Commission for compensation for the
death of her husband, who died as a result of an accident

arising out of his employment; and that by reason of these
alleged facts a court of common law had no jurisdiction to
entertain a suit under the death by wrongful act statute.

Challenging the legal sufficiency of all defensive pleadings,
except that of the general issue, the plaintiffs filed their Mo
tion to Strike Out on November 8, 1944 (Tr., p. 26). This
motion was overi-uled by the Court on October 3,1945, where

upon the plaintiffs filed their Replication by Way of Traverse
(Tr., pp. 27, 35, 36).
On October 12, 1945, upon the issues thus made up, there
were introduced in evidence before the Court, all parties
waiving trial by jury, the following documents: Exhibit A

M.F.Sykes, Adm'x,et al., v. Stone & Webster Eng. Corp. 3

(retendered), being record of proceedings before the Indus
trial Commission; Exhibit A-1, being stenogTapbic transcript
of proceedings before the Industrial Commission; Exhibit 2,
being contract dated October 27, 1941, between Stone & Web
ster Engineering Corporation and Virginia Electric and
Power Company, and letters supplementary thereto; Exhibit
3, being contract dated October 1, 1942, between Richmond
Structural Steel Company, Incorporated, and Virginia Elec
tric and Power Company; Exhibit 4, being policy of insur
ance for the period January 1, 1943, to January 1, 1944,
4* issued by the Liberty Mutual Insurance *Company to the
Richmond Structural Steel Company, Incorporated; and
Exhibit 5, being Policy of insurance for the period May 1,
1943, to May 1,1944, issued by the Royal Indemnity Company
to Stone and Webster Engineering Corporation and others
(Tr., pp. 50-57).
•
<
By its order entered on November 15,1945, the lower court
held that the award of the Industrial Commission had con

clusively established the relationship between Stone & Web
ster Engineering Corporation and Richmond Structural
Steel Company, Incorporated, to be that of principal or gen
eral contractor and sub-contractor, and that, even were that
not the case, such relationship appeared from the evidence
(Tr., pp. 37-40). At this point the plaintiff. Liberty Mutual
Insurance Company, asked leave to amend the Notice of Mo
tion for Judgment and tendered its Amendment to Notice of
Motion for Judgment and Order, which, if entered, would
have allowed filing of the same (Tr., pp. 39, 40, 58-60), on
the theory that it could recover on the basis of exoneration
even though under the ruling of the court the deceased's per
sonal representative could not recover.
On March 19, 1946, the Trial Court refused the filing of
the Amendment to the Notice of Motion for Judgment and
entered the final judgment from which a writ of error is now
sought (Tr., pp. 41, 42).
THE FACTS IN THE CASE.

The allegations in the Notice of Motion for Judgment in
this case, which must be accepted as true since final
5* judgment *was rendered on the pleadings, recite that
Raymond Harris Sykes, on July 31, 1943, was working
on one of the lower floors or landings of a power station
building being constructed near Dutch Gap in Chesterfield
County, Virginia, when the defendant, of course through its
servants or agents, dropped or caused or permitted to fall
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or be thrown a certain board or piece of timber upon bim, as
a result of which be died on August 3, 1943. All parties

agree that at the time of the accident Mr. Sykes was engaged
in bis work as an employee of the Richmond Structural Steel
Company, Incorporated.

By letter dated September 23, 1943, the Royal Indemnity
Company, the insurance carrier for Stone & Webster En
gineering Company, asked the Industrial Commission for a

bearing under Section 58 of the Workmen's Compensation
Act (Tr., p. 12). At the bearing, counsel for the dependents
of the deceased workman and counsel for the Liberty Mu

tual Insurance Company, the insurance carrier for the de
ceased workman's employer, moved to dismiss the proceed

ing, announcing at the same time that they bad entered into
a compensation agreement. The Hearing Commissioner an'nounced that be was going to accept the agreement and enter

an award upon it, stating, "That is as far as I see I should
go" (Exhibit A-1, p. 3). The opinion rendered in the pro
ceeding on December 8, 1943, contains the following lan
guage pertinent to the issues here (Tr., pp. 12, 13):
*'Tbe immediate employer of the deceased having accepted
the case on Memorandum of Agreement, the Hearing Com
missioner advised the parties that an award would be en

tered thereupon, it being the intention of the Hearing
6* Commissioner to determine *tbe rights of the claimants
to recover compensation benefits under the Act without

prejudice to any other rights that they may be deemed to
have at common law."

The award of December 8, 1943, making no comment what
soever concerning the present defendant. Stone and Web
ster Engineering Corporation, carried the findings of the

Hearing Commissioner into effect by employing the follow
ing langTiage:

"You are hereby notified that * * « a decision (was) ren
dered on December 8,1943, directing the employer, the Rich
mond Structural Steel Company, and its insurance carrier,
the Liberty Mutual Insurance Company, to make payments
of compensation in favor of the dependents of the deceased
employee * * «

The only remaining facts necessary to the determination
of the points in the case now assigned as error concern the
legal relationship, if any, between Stone & Webster Engineer-

M.F.Sykes, Adm'x,et al., v. Stone &"Wekster Eng. Cori), 5

ing Corporation and-Riclimond Structural Steel Company,
Incorporated.
The contract between the Virginia Electric and Power Com
pany and Stone & Webster Engineering Corporation, pur
suant to the terms of which the latter was operating at the
time of the accident resulting in Mr. Sykes' death, before this
Honorable Court as Exhibit 2, was, it is believed, a contract
of employment. The printed proposal of Stone & Webster

Engineering Corporation, dated October 27, 1941, and ac
cepted as a contract by Virginia Electric and Power Com
pany, November 3, 1941, begins as follows;
"•'Dear Sirs;

"We submit for your consideration the following proposal
for the services of our organization (I) as Consulting En
gineers, and (II) as Engineers and Constructors, as herein

after set forth, it being understood that in providing and
7* performing such services we *will function in coopera
tion with and subject always to the direction a/nd control
of your Directors and/or your authorized officers and
agents." (Italics supplied.)

The "Termination of Work" clause of the contract speaks
of the right of the Virginia Electric and Power Company
to "terminate" the "employment" of Stone and Webster

Engineering Corporation (Exhibit 2, p. 7). Under "Part I,
Consulting Engineering" of the contract it is provided as
follows: "IVhen directed by you and to the extent you de
sire we propose to furnish the services of our organization
to act as Consulting Engineers for your Company, and to ren
der the following services * * « (Exhibit 2, p. 1). Under
"Part II, Desigm and Construction" of the contract it is pro
vided as follows: "When directed by you, we, acting as your
agent, propose to furnish the services of our organization in

designing, constructing and reconstructing » * # (Exhibit
2, p. 2). Under section "II. Service to be Rendered", of
Part II, of the contract Stone & Webster Engineering Cor
poration agreed that it would be "guided in all respects by
such instructions as the Virginia Electric and Power Com
pany might "from time to time give" it and that the Vir
ginia Electric and Power Company would "have full con
trol of the work in all of its phases". Sections HI and IV,
Part II, of the contract provide that contracts with others

should all be in the name of the Virginia Electric and Power

Company, signed by "Stone & Webster Engineering Cor
poration, Agent", and that all disbursements should be made
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for the account of Virginia Electric and Power Company
from funds advanced by it for that purpose (Exhibit 2,
g#

P'3).

*The contract of the Richmond Structural Steel Com

pany, Incorporated, under which it was operating' at the
time of Mr. Sykes' death, and identified in the evidence as
Exhibit 3, is dated October 1, 1942, and was directly with
Virginia Electric and Power Company, signed by ''Stone
and Webster Engineering Corporation, Agents". In sub
stance it provided that Richmond Structural Steel Company,
Incorporated, referred to as the "contractor", undertook to
provide all the materials, equipment, tools and labor, and to
perform all the work for furnishing and delivering the struc
tural steel for the Chesterfield Power Station of the Vir

ginia Electric and Power Company at Chester, Virginia, and
to erect and field paint the same. The Virginia Electric and
Power Company, referred to as "Purchaser", agreed to pay
for the execution and completion of the work outlined in the
contract according to a schedule set forth therein. The au
thority of Stone and Webster Engineering Corporation to
make inspections, and the like, on behalf of the "Purchaser"
are also set forth. Clause XXIX of the contract expressly

recited that the "Engineers" were to be subject to no lia

bility whatsoever by reason of the obligations entered into
thereunder between the "Purchaser" and. the "Contractor".
THE ASSIGNMENTS OF ERROR.

1. The lower court erred in overruling the plaintiffs' Mo
tion to Strike Out.

2. The lower court erred in ruling that the award of the
Industrial Commission of December 8, 1943, conclusively
9* ^established the relationship between Stone & Webster
Engineering Corporation and Richmond Structural
Steel Company, Incorporated, to be that of general or prin
cipal contractor and sub-contractor.
3. The lower court erred in ruling that, irrespective of the
effect of the award of the Industrial Commission of Decem

ber 8, 1943, the evidence upon the issue established that the
relationship between Stone & Webster Engineering Corpora
tion and Richmond Structural Steel Company, Incorporated,
was that of general or principal contractor and sub-con
tractor.

4. The lower court erred in refusing to allow the filing of
Amendment to Notice of Motion for Judgment, tendered by
the plaintiff. Liberty Mutual Insurance Company.

M.F.Sykes, Adm'x,et al., v. Stone & Webster Eng. Corp. 7
THE LEGAL QUESTIONS PRESENTED.
1. May an action for the wrongful death of a deceased em
ployee of a sub-contractor be maintained against the gen
eral or principal contractor, the negligent act of whose serv
ant caused the death, after acceptance by the dependents of
the deceased workman of compensation from the immediate
employer?
2. Does an award of the Industrial Commission adopting
a compensation agreement between the employer and the de
pendents of a deceased employee in a proceeding initiated
under Section 58 of the Workmen's Compensation Act by a
person claiming to be the principal employer preclude the
personal representative of such deceased workman from
showing in a different suit that such other person was not in
fact the decedent's principal employer under the Act, where
that question expressly was not litigated or passed upon
10* and where *the Hearing Commissioner expressly
stated in his opinion that the award is being made with
out prejudice to such rights as the dependents might have
at common law?

3. Do the contracts between the Virginia Electric and Power
Company and Stone & Webster Engineering Corporation and
between the Virginia Electric and Power Company and Rich
mond Structural Steel Company, Incorporated, disclose the
status of independent contractors or the relationship of gen
eral or principal contractor and sub-contractor as between
Stone & Webster Engineering Corporation and the Richmond
Structural Steel Company, Incorporated?
4. Are the rights of the insurance carrier paying compen
sation to the dependents of a deceased workman against the
person whose wrong caused the loss limited to the right to
share in the recovery in an action maintainable by the per
sonal representative of such deceased workman or may it
have exoneration independently of the rights given it by Sec
tion 1887 (12) of the Code?
ARGUMENT.

A. Tlie General Contractor as a Third Party.
That Stone & Webster Engineering Corporation was the
general contractor and Richmond Structural Steel Company,
Incorporated, the immediate employer of Mr. Sykes, a sub
contractor, in regard to the work in the course of which Mr.
Sykes was killed, must be assumed for the purpose of deter-
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mining the legal sufficiency of the defensive pleadings alleg
ing such facts as a bar to the action. Whether or not
11* *a general contractor is a third person who may he sued
at law by an employee of its sub-contractor has not been
decided by this Honorable Court.
In jurisdictions where this question has been decided there
is much diversity of decision, in large part explained by the
considerable differences in the statutes concerned. The cases

on the subject are collected and discussed in the following
works: Schneider, Workmen's Compensation, Perm. Ed.,
Vol. 2, p. 178, and Vol. 3, p. 215; 71 C. J. 1528 (Sec. 1562 (b)),
151 A. L. R. 1359, et seq. In this regard the weight of au
thority would seem to he that where the injured employee or
his dependents can and must accept compensation from the
immediate employer, the sub-contractor, the general contrac
tor is regarded as a third person, since he is not then liable
for compensation under the circumstances—a view not incon
sistent with judicial opinion in this State to the effect that
Section 12 of the Workmen's Compensation Act of Virginia
is concerned with putting "the saddle on the right horse".
(Per. Holt, J., in C.S 0. Ry. v. Palmer, 149 Va. 560, 574, 140
S. E.831.)
In Feitig v. Chalkley (on rehearing) decided by this Hon
orable Court on April 22, 1946, Mr. Justice Hudgins (p. 11,
Man. Op.) said:" # # * would seem that 'other party', as
used in section 12, refers exclusively to those persons who
are strangers to the employment and the work ***.'» How
ever, that case was concerned with the right of an employee
to sue a fellow servant as a third party and was decided upon
the g^;ound that Section 11 of the Act expressly precluded
12* such *an action. No authority exists as to whether a
general contractor is a stranger to the employment and
work of an employee of a suh-contractor.
Since Section 12 of the Act (Code Section 1887 (12) was
amended so as to provide that "Nothing in this act shall be
construed to make, for the purpose of this act, the employees
of an independent contractor the employees of the person or
corporation employing or contracting with such independent
contractor", the precise point under consideration has been
decided in the United States District Court for the Western

District of Virginia and in the Law and Equity Court of the
City of Richmond, Part II. In a very carefully considered

opinion in the case of McGam v. Moss,50 F. Supp. 573, Judge
Barksdale held that under the Virginia Act a general con
tractor could be sued at law as a third person by an employee
of a sub-contractor. In Jackson's Administrator v. Carter

M.F.Sykes, Adm'x,et al., v. Stone & Webster Eng. Corp. 9
and Warren Bros. Roads Company, the late able Judge Sutton followed the McCann Case, supra, departing from his
earlier ruling in Fields v. Wise, etc., Co., a/nd Fulton Brick

Company, Inc., etc., reported in the annotated booklet pub
lished by the Industrial Commission in 1942, at page 170, on
the ground that the last paragraph of Section 12, quoted
above, had changed the law on the subject. Submitted in the
Appendix hereto are letters from counsel in the last cited
oase.

Under the Virginia Act the general or principal contractor
is only secondarily liable for the payment of compensation to
an employee of a sub-contractor in the sense that no award
can be entered against him unless for some reason the
13* employee ^cannot collect compensation from his imme

diate employer. Possin v. Eubank d Calwell, Inc., et
als., 12 0.1. C. 444.

The assignment of the right of action against "any other
party*' except the employer discussed in Section 12 of the

Act takes place upon the making a "lawful claim against an
employer for compensation". Parties against whom no law
ful claim for compensation can be made are not entitled to
the protection of Section 12.

Where, as in the instant case it was obliged to have under

its contract, the sub-contractor has insurance, it would seem
most unjust to allow the general contractor to come into court

and say, "Certainly, my servant killed the man, but the mat
ter is no concern of mine; the law limits the widow to com

pensation which I do not have to pay''. Such a holding would
not be "putting the saddle on the right horse".
B. The Effect of the Award of December 9, 1943.
The next question in the case is whether or not the award

of the Industrial Commission of December 8,1943,conclusively
established the status of Stone & Webster Engineering Cor
poration as that of general contractor, either because the sub
ject became res judicata or because the present plaintiffs
should be held to be estopped from showing that the facts
were otherwise.

The distinction between res adjudicata and estoppel by
judgrnent is that the former is available only where the causes
of action and issues in the two successive suits are the same.

Capps V. Whitson, 157 Va. 46, 50, 51, 160 S. E. 71. That the
issues between the parties to this action when before the
14* *Industrial Commission, if it could be said that the mere

entry of an award upon a Memorandum of Agreement
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involved issues, were different from the issues in this action
is clear. This point was decided in Griffith v. Raven Red Ash
Coal Co., 179 Va. 790, 799, 80O, 20 S. E.(2d) 530, where Mr.
Justice Eggleston, delivering the opinion of tlie Court, said:

"Plainly the issue before the Industrial Commission was
not the same as that here. There no question of negligence

of the employer or the contributory negligence of the decedent
was involved. The sole question presented was whether the
decedent's death occurred from an accident arising out of
and in the course of the employment. Upon the evidence
sutoitted the Industrial Commission held that it did not.

Hence, its jurisdiction of the matter was ended and the pro
ceeding was dismissed.
"Here the question involved is whetlier the decedent was
killed as the proximate result of the negligence of the em

ployer. Whether he was guilty of contributory negligence
may likewise be involved."

As to estoppel by judgment the rule is given in Kemp v.
Miller, 166 Va. 661, 674, 675, 186 S. E. 99, in the following
language:
"'But where the second action between the same parties
is upon a different claim or demand, the judgment in the
prior action operates as an estoppel only as to those matters
in issue or points controverted, upon the determination of
which the finding or verdict was rendered. In all cases, there
fore, where it is sought to apply the estoppel of a judgment
rendered upon one cause of action to matters arising in a
suit upon a different cause of action, the inquiiy must al
ways
as to the point or question actually litigated and de
termined in the original action; not what might have been
thus litigated and determined. Only upon such matters is the

judgment conclusive in anotlier action.'"
It has been shown that the proceeding before the Indus
trial Commission involved a different claim or demand

15* than that ^alleged in the present action. There remains
to he considered, first, whether the present action is
between the same parties and, if so, second, whether the legal
relationship, if any, between Stone & Webster Engineering
Corporation and Bichmond Structural Steel Company, In
corporated, was actually litigated and determined.
As to theffrst point,the expression "same parties" is taken

to embrace only parties who were necessary and proper par-
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ties in the former proceeding, for if one or the other was
not, since the estoppel must be mutual, the judgment in the
earlier proceeding concludes neither. Vol. 4, Michie's Digest,
page 929. It is the contention of the present plaintiff that
Stone and Webster Engineering Coi-poration was an ''un
necessary party" before the Industrial Commission. There
both the present plaintiff and her decedent's immediate em
ployer came within the Compensation Act. Under such cir
cumstances it was impossible that Stone and Webster En
gineering Corporation could have any interest in any pro
ceeding before the Industrial Commission brought to seek
compensation for the death of Mr. Sykes. It is only when
an award cannot be made against the immediate employer
that the statutory employer, as the present defendant claims
itself to have been, becomes liable for the payment of com
pensation, as pointed out above.
Mere participation in a proceeding does not make a person
a "party." U. C. C. v. Harvey^ 179 Va. 202, 209, 210, 18
S. E.(2d) 390. Also, if a party be dropped before judgment
he is not a party who may claim benefit of the estoppel of
the judgment. In Richmond v. Sitterding, 101 Va. 354,
16* 357, 43 *S. E. 562, it was held that where one of the de
fendants went out of the prior case on a plea of the stat
ute of limitations, the judgment in that case could not be re
lied upon as an estoppel in a second suit between some of the
same parties. To the same effect is George A. Fuller Co. v.
Otis Elevator Co., 245 IT. S. 489, 38 Sup. Ct. Eep. 180, 62 L.
Ed. 422, in which it was held that where one of the defendants
in the earlier case was dismissed by directed verdict the judg
ment in that case could not be relied upon as an estoppel in a
subsequent suit against it by the judgment debtor in the first
action. Such was the case here. Stone & Webster Engineer
ing Corporation was not a party to the award, having been
dropped as an improper and unnecessary party.
As to the second jjoint, much has been said already to show
that the relationship of the Stone and Webster Engineering
Corporation to the Richmond Structural Steel Company, In
corporated,could not have been and was not, in fact, litigated
and determined in the proceeding before the Industrial Com
mission. When the Commission found before it a compensable case and a Memorandum of Agreement between the in
surer of the immediate employer and the dependents of the
deceased employee the scope of its inquiry was exhausted and
its jurisdiction ceased. Under such circumstances there ex

isted no issues of which it had jurisdiction between the par
ties to this action. This the Hearing Commission recognized
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when he said: ''I am going to accept the agreement and di
rect an award on it. That is as far as I see I should go."

Even had the Commission attempted to define the *re-

17* lationship between Stone and Webster Engineering
Corporation and the other parties to the proceeding, its
action would not be conclusive in this case, since such an in

quiry would have been immaterial to the proceeding before
it. This well-established rule is quoted with approval in the

opinion in Tdlbot v. Power Co., 152 Va. 864, 866, 148 S. E.
869,, as follows:

'Although a decree in express terms professes to af
firm a particular fact, yet if such fact was immaterial, and
the controversy did not turn upon it, the decree will not con
clude the parties in reference to that fact.'"

As shown in the portion of the Findings of Fact of the
Commission quoted above, the Commission "determined the
rights of the claimants to recover compensation benefits"
from the person responsible therefor, namely, the imme
diate employer of the deceased workman. The word "with
out prejudice to any other rights that they may be deemed to
have at common law" can onJy refer to the cause of action
for wrongful death against Stone and Webster Engineering
Corporation, a person not found to be interested in the award
rendered.

C. Defendant as a Stranger to the Deceased Workman's
Employment.

If this Honorable Court should be of the opinion that we
are in error as to the right to sue a general or principal con
tractor, still this action, it is submitted, may be maintained
for the reason that under the facts in this case the defendant

did not occupy that position.
The terms of the contracts between Virginia Electric and
Power Company and Stone & Webster Engineering Cor18* poration and *between Virginia Electric and Power
Company and Richmond Structural Steel Company, In
corporated, have been noted above. The former does not, it
is believed, disclose an undertaking on the part of Stone and
Webster Engineering Corporation to be responsible for every
part of the work in erecting the power station, as would be
the case with a general contractor. In the plaintiffs' view,
the Virginia Electric and Power Company itself, as owner,
was building the structure.
Directly in point in this connection is the case of City of
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Wheelmg v. John F, Casey Co. (W. Va.), 74 P. (2d) 794.
There the United States Circuit Court of Appeals for the
Pourth Circuit held that where an engineering firm entered

into a contract with a city ''for a designing of the work, for
the production of plans and specifications for the same, and
for the complete engineering work thereon, including the lo
cation of the plant and the supervision of the construction

of said project, said engineers to have entire charge of it"
the relationship between the city and the engineers was that
of employer and employee; in other words, the engineers were
agents of the city as distinguished from independent contrac
tors. The complete control reserved to the Virginia Electric
and Power Company in this case is like the right of control
reserved to the City of Wheeling in the case cited.

This Honorable Court has stated the test for determining
whether one is an employee or an independent contractor in
the following language {Craig v. Doyle, 179 Va. 526, 19 S. E.
<2d) 675):

"'If under the contract the party for whom *the work
19* is being done may prescribe not only what the result

shall be, but also direct the means and methods by
which the other shall do the work, the former is an employer,
and the latter an employee. But if the foimer may specify
the result only, and the latter may adopt such means and
methods as he chooses to accomplish that result, then the
latter is not an employee, but an independent contractor. So
the master test is the right to control the work. And it is
this right which property differentiates service from in de
pendent employment.'"

In Mecham on Agency, 2nd Ed., Col. I, p. 25, the test is
stated as follows:

^ * in ordinary legal usage the agent—and the servant
also—is further to be disting-uished from the 'independent
contractor,' who is one who exercise some independent em
<<«

»

ployment, m the course of which he undertakes, supplying his
ow materials, servants and equipment, to accomplish a cer
tain result, not being subject while doing so to the direction
and control of his employer, but being responsible to him for

the end to be achieved rather tlian for the means by which
he accomplishes it.
"Such a person is not an agent, in the sense in which that

term is here used, and has no authority to bind his employer
in any form of contractural dealings."*
Eeferring again to the evidence, the letters between Vir-
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ginia Electric and Power Company and Stone & Webster En
gineering Corporation, dated March 80, 1942, April 6, 1942,
and April 8, 1942, modified the original contract to the ex
tent that all workmen and laborers on the work covered by

the contract, and who were originally the employees of Vir

ginia Electric and Power Company, became the employees of
Stone & Wehster Engineering Corporation^
To this extent the position of Stone & Webster Engineering

corporation was like that of an independent contract, remain
ing, under the original contract, that of an agent in all other
respects. Of course, one may act in the capacity of
20* *independent contractor in regard to certain specified
undertakings and an agent in regard to others. Stagff
V. Taylor, 119 Va. 266, 269, 89 S. E. 237; 2 C. J. S. 1029. As
to the Eichmond Structural Steel Company, Incorporated,

they acted as agents of their principal. The Richmond Struc
tural Steel Company, Incorporated, supplied its own mate

rials, its own servants and equipment and was responsible to
the Virginia Electric and Power Company only for the finished
work described in its contract.

The function of Stone &

Webster Engineering Corporation in regard to the structural
steel work was to make inspections on behalf of the "pur

chaser", the Virginia Electric and Power Company. That
the work of the Richmond Structural Steel Company, Incor

porated, was subject to inspection from time to time in no
way changed its capacity from that of independent contrac
tor. 8tagg v. Taylor, supra.

Except as to the work being done by its own workmen,
therefore, Stone & Wehster Engineering Corporation were
acting as "agents" operating "subject always to the direc
tion and control of" the directors, officers and agents of the

Virginia Electric and Power Company. As agents for cer
tain specified functions in regard to the entire work and con
tractors, if such be the ease, for a limited portion of the work,
separate from that undertaken by the Richmond Structural
Steel Company, Incorporated, Stone & Webster Engineering
Corporation could not have been the general contractor.
The next question on this phase of the case is whether
Stone & Webster Engineering Corporation was the principal,
or, as it is sometimes expressed, statutory employer of
21* Mr. *Sykes. In this connection, it is the contention of
the plaintitfs that it could not have been the principal
or statutory employer for the reason that there was no privity
of contract betvreen it and Mr. Sykes, since the contract of

Mr. Sykes' employer was directly with the Virginia Electric
and Power Company.

The first paragraph of Section 20(a) of the Virginia Work-
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men's Compensation Act applies to the case where the owner
"contracts with cmy other person", the second paragraph to
the case where any person "contracts to perform or execute
any work for another person ^ * and contracts with any
other person", and the third paragraph applies to the case
where the subcontractor "in turn contracts ivith still another

person,"
Privity of contract as a requisite to the application of Sec
tion 20(a) of the Act was expressly recognized by this Honor
able Court in Perkinson v. Thomas,158 Va. 699, 701,164 S. E.
561.

Another reason why Stone & Webster Engineering Corpo
ration could not have been the statutory employer of Mr.
Sykes is that the latter's immediate employer, the Richmond
Structural Steel Company, Incorporated, was an independent
contractor. Even had there beeii a contractual relation be

tween the two corporations named, the last paragraph of
Section 12 of the Act, as already noticed, would have pre
vented Mr. Sykes, as one of the "employees of an independ
ent contractor", from being regarded under the Act as an
employee of a "person or corporation employing or contract
ing with such independent contractor."
22*
*In Waugh S Co. v. Rollison, 169 Va. 268, 192 S. E.
694., it was recognized that where the immediate em
ployer of the injured or deceased worlanan is an independent
contractor, the person employing or contracting with such
independent contractor cannot be regarded as the statutory
employer of such workman.
D. The Compensation Insurer's Right to Exoneration from
the Wrongdoer.

The last question in the case is concerned with the right
of the Liberty Mutual Insurance Company to have exonera
tion from the defendant even though this Honorable Court
should be of the opinion that it had no rights which it could
assert under section 1887(12) of the Code.
Below the defendant objected to the filing of the Amend
ment to the Notice of Motion for Judgment on the ground
that to allow it would be to permit the introduction into the
case of a new party plaintiff and a new cause of action. It
was also contended in support of rejection that in all cases

the compensation insurer is limited to its subrogated rights
under the statute in the cause of action, if any, of the injured
employee or his personal representative. The court below
found another objection, that of the statute of limitations.

On the other hand. Liberty Mutual Insurance Company
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contended that it had been, as shown in the defendant pleasj
a proper party plaintiff in the action from the very he23* ginning, *that no new cause of action was sought to be
introduced by the tendered amendment, merely a dif
ferent theory of the right to recover based upon the same
transaction as that set forth in the original Notice of Motion
for judgment, that it was not limited to its statutory rights
of subrogation. The possibility of the claim being barred by
the statute of limitation was not argued below, since it was
first suggested an as objection in the final judgment, but will
be noticed here.

As to the first point, the fact that Liberty Mutual Insur
ance Company did not sue in its own name does not mean
that it was not a proper party plaintiff from the moment the
action was instituted. Under the third paragraph of section
12 of the Act it could sue in its own name or that of the per
sonal representative of tlie deceased worlmian: Smith v.
Virginia Ry., etc., Co., 144 Va. 169, 131 S. E. 440; Virginia
Electric S Poiver Co. v. Mitchell, 159 Va. 855, 865, 164 S. E.
800, 167 S. E. 424; Fidelity cC- Casualty Co. v. LacMcmd. 175
Va. 178, 8 S. E.(2d) 306; Dillow v. Stafford, 181 Va. 483, 25
S. E. (2d) 330.
As to the second point, namely, that by the amendment it
was sought to introduce a new cause of action, the cases cited
immediately above are in point. In addition, reference is

respectfully made to the text in Michio's Digest of Virginia
and West Virginia Keports, Vol. 1,, p. 270, which is as fol
lows;

24*

*'*Form of Liability Different.—If an amended decla
ration asserts rights or claims arising out of the same
transaction, act, agreement, or obligation as that upon which
the original declaration is founded it will not be regarded
as for a new cause of action, however great may be the differ
ence in the form of liability asserted in the two declarations.
The two declarations are regarded as alleging variations in
the form of liability to meet the varying phases of the evi
dence as it may appear."

Also in this connection, Mr. Justice Browning, speaking
for this Honorable Court in Dillow v. Stafford, supra, said
(at page 488 of the Virginia Report):

'The rule generally prevailing seems to be that such

amendments will be permitted as have for their object the
trial and determination of the subject-matter of the'contro
versy upon which the action was originally based, but amend-
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not be allowed which bring into the case a new and

substantive cause of action, different from those declared on,
and ditferent from that which the plaintiff intended to assert
when he instituted his action. If the plaintiff in the amended
declaration is attempting to assert rights aiid to enforce
claims arising out of the same transaction, act., agreement, or
allegations, however great may be the.difference in the form
of liability as contained in the amended, from that stated in

the original declaration, it will not be regarded as for a new
cause of action. Neiv River Mineral Company v. Paintery
100 Va. 507, 42 S. E. 300, at Page 301.'"

As to the third point, the rule of the common law upon
which the Liberty Mutual Insurance Company relies is set
forth in 42 C. J. S. 596, 597, as follows:
"It is a well-recognized rule that an implied contract of

indemnity arises in favor of a person w^ho without any fault
on his part is exposed to liability and compelled to pay
25* damages on *account of the negligence or tortious act
of another, the former having a right of action against
the latter for indemnity, provided they are not joint torfeasors in such sense as to prevent recovery, as discussed
w/ra, section 27. This right of indemnity is based on the
principle that every one is responsible for his own negligence,
and if another person has been compelled by the judgment
of a court having jurisdiction to pay the damages which
ought to have been paid by the wrongdoer they may be re
covered from him. It exists independently of statute, and
whether or not contractual relations exist between the par
ties, and whether or not the negligent person owed the other
a special or particular legal duty not to be negligent."

The rule that an implied contract of indemnity arises in
favor of a person who, without any fault on his part, is ex
posed to liability and compelled to pay out money on account
of the negligent or tortious act of another, is recognized in
Virginia. It was applied in the case of Richmond v. Sitterding, supra. This principle is not limited to the law of

municipal corporations. Mr. Justice White in giving the
opinion in Washington Gaslight Co. v. District of Columbia,
161 U. S. 316, 16 S. Ct. 565,, 40 L. Ed. 712, 719, makes the fol
lowing observation:

"The rule, however, is not predicated on the peculiar or
exceptional rights of municipal corporations. It is general
in its nature. * * ^ Indeed, the cases which illustrate the rule
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and application to many conditions of fact are too numerous
for citation and are collected in the textbooks. Wharton Neg246; 2 Thomp. Neg. 789, 1061; Shearm. and Redf. Neg. (4tli
Ed.), Section 301."

Application of the same principle was made in McLaughlin

V. Siegel, 166 Va. 37^ 185 S. E. 873, where it was held
26* that *a master may have indemnity from his servant for
monies which he has been compelled to pay out by rea
son of his derivative liability to another for his servant's
wrong.

All the principles upon which Libei-ty Mutual Insurance
Company now relies may be found applied in the case of Ruhg
Lumber Co., at al., v. K. V. Johnson Co., 299 Ky. 81L, 187 S.
W.'(2d) 249, where it was held that a subcontractor, which
had paid compensation to its employee who had been injured
by the negligence of the general contractor, Is entitled to in
demnity from the principal contractor, even though the em
ployee could not have sued under the circumstances.

For the convenience of the Court, the following are all of
the cases found in which the opposite conclusion was reached:
New Amsterdam Casualty Co. v. Boaz-Kiel Construction
Co., 115 Fed.(2d) 950;

Fox V. Dunning,124 Okla. 228, 255 Pac. 582;

Fidelity (& Casualty Ins. Co. v. SeAxrs, RoebucJc S Co., 124
Conn. 227,199 A. 93,117 A. L. R. 565.

On general principles, however, it is respectfully sub
mitted that the view contained in the Ruby Lumber Company

Case,^ supra, is the correct one. Other authorities very much
in point here as 27 Am. Jur. 467, 468 (Indemnity, Section 18),
and the following cases:

Staples V. Central Surety and Insurance Corp.,62 Fed.(2d)
650;

27*

*American Employers Ins. Co. v. Gulf States U. Co.,
(La.), 4 So. (2d) 628;

Globe Indemnity Co. v. Schmitt (Ohio), 53 N. E. (2d) 790;
Maryland Casu-alty Co. v. Frederick (Ohio), 53 N. E. (2d)
795.

As to the fourth and last point in tliis phase of the case,

the cases already cited hold that the institution of a suit by
the compensation insurer in the name of the personal represntative of the deceased workman stops the running of the
statute of limitation. In any event, the theory of recovery
contained in the Amendment to the Notice of Motion for Judg-
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ment rests upon implied contract and is not governed by the
limitation for tort actions. Richmond v. Sitterding, supra.
CONCLUSION.

By way of summary your petitioners submit as follows:
a. The general or principal contractor or statutory em
ployer is not entitled to the protection of section 12 of the
Act, particularly where the immediate employer is an inde
pendent contractor and is liable for or pays compensation,
at least this question should be set at rest by this Honorable
Court and the conflict between the holding of the lower court
in this case and that of its sister court,, the Law and Equity
Court of the City of Eichmond, Part Two, and the Federal
Court be removed. At present a non-resident could
28* *obtain the desired rule of law by merely choosing his
court.

b. The award of the Industrial Commission relied upon by
the defendant as precluding inquiry into the relationship be
tween the parties neither constitutes res jiidicata, nor raises
an estoppel.
c. Under the evidence the defendant was neither the gen
eral and principal contractor nor the statutory employer of
the deceased workman. It was a contractor as to part of the
work and the agent of the yirginia Electric and Power Com
pany as to the whole, a stranger to the work of Mr. Sykes and
his employer.
d. The defendant's wrong having caused the Liberty
Mutual Insurance Company to pay out a large sum of money,
the latter may rely upon an implied contract of indemnity or
exoneration therefor.

For the foregoing reasons, your petitioner contend and re
spectfully submit that the Law and Equity Court erred as
above set forth. Wherefore, your petitioners earnestly sub
mit that the said judgment of the Trial Court named should
be reviewed and reversed, and the case sent back below for
trial upon the issue as to whether or not the negligence of
the defendant's servants brought about the death of Mr.
Sykes and that they may be awarded a Writ of Error to the
said judgment.
Your petitioners desire to rely upon this Petition as
29* *their opening brief and will file the same in the Clerk's
Office of the Supreme Court of Appeals of Virginia at

Eichmond, Virginia, and request that their counsel may be
permitted to state orally the reasons for reviewing and re-
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versing the decisions and actions of the Lower Court herein
before complained of.

Your petitioners aver that on the 29th day of May, 1946, a
copy of this Petition was delivered to Aubrey R. Bowles, Jr.,,
Esquire, counsel for the defendant, at his oflBce in the Mutual

Building, Richmond, Virginia.
Respectfully submitted,
MAYBELLE F. SYKES,
Administratrix of the Estate of

Raymond Harris Sykes, de
ceased, and Liberty Mutual In
surance Company,
By ROBERT LEWIS YOUNG,
Of Counsel for Petitioners.

JOHN G. MAY, JR.,
CHARLES W. CROWDER,

ROBERT LEVHS YOUNG,
JOSEPH J. WILLIAMS, JR.,
Counsel for Petitioners,
Mutual Building,
Richmond, Virginia.

I, Robert Lewis Young, an attorney practicing in the Su
preme Court of Appeals of Virginia, do certify that in my
opinion there is error in the .iudgment complained of in the
foregoing Petition and that the said judgment should be re
viewed and reversed.

ROBERT LEWIS YOUNG,
Mutual Building,
Richmond, Virginia.
Received May 29, 1946.

M. B. WATTS,, Clerk.'
June 11, 1946. Writ of error awarded bv the court. Bond
$500.
M. B. W.
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^APPENDIX.

(Correspondence pertaining to the decision of the Law
and Equity Court of the City of Bichmond., Part Two, in the
case of Jackson's Adma:, v. Garter and Warren Bros. Roads

Go.)
Law Offices

MAY,SIMPKINS,YOUNG AND EUDD

Mutual Building
Bichmond 19, Virginia
December 16, 1944.

Syhes Admrx. v. Stone and Webster

J. H. Bives, Jr., Esq.,
State-Planters Bank Building,
Bichmond 19, Virginia.
Dear Hicks:

The above case is pending before Judge Miller and involves
the question of whether suit may be maintained on behalf of
the employer or insurer against a general contractor after
the employee has accepted the benefits of the Compensation
Act from his employer, who is a sub-contractor of the general
contractor.

The question has been argued before Judge Miller, who
has requested briefs on the sole point of the effect of the last
paragraph of Section 12 of the Compensation Act upon the
decision in the Fields' case by Judge Sutton, which is found
on page 170 of the 1942 Annotated Act as published by the
Commission.

I am writing because 1 understand you were counsel for
one of the parties in the case of Jackson's Admx. v. Carter
and Warren Bros. Roads Co., which was before Judge Sut
ton last year. It is our understanding that Judge Sutton's
opinion was oral., and you will oblige me greatly if you ad

vise me the party you represented, together with your un
derstanding concerning the Judge's opinion upon tiie ques
tion indicated. I shall naturally desire, quite irrespective
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of what your recollection may be. to show Judge Miller your
letter.

Thanking you^ I am
Very truly yours,
A/JOHKaMAY,JR.
JGM:bf

Note: This identical letter was also sent to George E.

Allen, Esq, and R. Carter Scott, Esq.
WILTSHIRE & RIVES

Attorneys and Counsellors at Law
Richmond, Virginia
Febrnaiy 16, 1945

John G. May,Jr.,Esq.,
Attorney at Law,
Mutual Building,
Richmond 19, Virginia.

lii re: Sykes Admrx. v. Stone and Webster
Dear John:

Please pardon my delay in answering your letter of De
cember 16, 1944, in which you asl^ed me to advise you of the

party I represented and my understanding concerning the
Judge's opinion in the case of Jackson*s Admrx, v. Carter
and Warren Bros. Baads Co.

As I explained to you when I saw yon recently. Judge Sutton's opinion was delivered orally in October 1943, and I
found it necessary to review my file and refresh my memory
before attempting to answer your letter.
I have reviewed my file and wish to advise as follows:

1. I represented AVarren Bros. Roads Company or rather
the American Mutual Liability Insurance Company, the in
surer of Warren Bros. Roads Co. I will assume that you

have reviewed the pleadings in that case and also the briefs
filed.

2. I find in my file a letter dated October 11, 1943, report

ing to my client concerning the decision of Judge Button
rendered on that day. The letter, so far as applicable to this
question, is as foUows:
^'The judge rendered his decision orally. He ruled that
our special pleas should be rejected, and took jurisdiction
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of the case as to Warren Brothers Roads Company. He gave
as his reasons for the decision substantially those of Judge

Barksdale in the suit of Roy McCann v. Moss Tniching Com
pany, E. W. Grannis et als. His ruling was based almost
entirely upon the provisions of Section 12 of the Workmen's
Compensation Act as amended in 1936, which contains the
language

'Nothing in this act contained shall be construed to make,
for the purposes of this act, the employees of an independent
contractor the employees of a person or corporation employ
ing or contracting with such independent contractor.'
"This sentence was not in the act when Judge Sutton de
cided the ease of Fields v. Wise Granite & Construction Com

pany, and he stated that the couat was obliged to assume that
the legisilature intended the sentence to have some meaning,
and since it appears in Section 12, which preserves to an
injured employee his common law remedies against persons
other than Ms employer, it must be presumed that the inten
tion was to save the right as against the owner or general
eontraetoT who contiactod with the independent sub-contrac
tor who was the actual employer of the injured employee."
I think the above fully answers your question. I do not
know whom you represent in the above captioned ease but I
have no hesitation in saying that I am firndy of the opinion
that JiUidge Button and Judge Barksdale were both in error
in holding that the employees of a shbcontractor could sue
the general eontraetor at common law for injury sustained
on a project through the negligence of the general contractor
or the general contractor's employees.
My reasons are set foith in full in the brief filed before
Judge Sutton in the McKinley Jackson case and I refer particailarly to the poi-tion of the brief beganuing on page 14 un
der the heading- "Right and remedies pro\dded hy compensa
tion act are exchisive"''', and running down to and including

.page 29 of said brief. If the brief is not available to you 1
would be gilad to lend you my file copy of the same. It is my
understanding that you wish to show this letter to Judge
]\Iiiller. This is agreeable to me.
With kindest reg-ards, I ^am

Sineei-My yours,

(signed)) J. H. RIVES, JR.
JHE/H
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ALLEN & ALLEN

Attorneys at Law
Mutual Building
Riclimondj Virginia
Dec. 19, 1944

Mr. John G. May, Jr.,
Attorney at Law,
Mutual Building,
Richmond, Virginia.

^

Dear John:

I have your letter of the 16th vith reference to the case of
Jackson's Administrator v. Carter and Warren Brothers.

My file of this case is incomplete, since some of my briefs
and notes have been borrowed. However, according to my
recollection. Warren Brothers, contractor, entered into a con
tract with Luckhard, trading as Richmond Hauling & Exca
vating Company, sub-contractor, and Jackson, the deceased,
was employed by the sub-contractor. Warren Brothers also
contracted with Richmond Sand & Gravel Company to haul
certain sand and gravel. Richmond Sand &' Gravel Company
contracted with Carter to haul some of the sand and gravel.
While Carter and the sub-contractor, Richmond Hauling &
Excavating Company, were engaged in hauling the sand and
gravel, a truck being operated by Carter's employee, ran over
and killed Jackson. Action was brought by Jackson's ad
ministrator against Carter and Warren Brothers, on the
theory that they were ''third" parties under the Workmen's
Compensation Act.

Before the institution of this action, a proceeding was filed
before the Industrial Commission against Richmond Hauling
& Excavating Company by those who would have been en
titled to compensation. This was done in pursuance of the
suggestion of Mr. Justice Hudgins in the case of Nohlin v.

Randolph Corporation, 23 S. E. 2d 209, 180 Va. 345. T^en
the case was called before the Industrial Commission, a con
tinuance was requested pending the determination of the ac
tion at law, and it was granted.
Special pleas were filed in the action at law by the defend

ant setting up the Workmens' Compensation Act as a bar to
the action. The issues of law raised by these pleas were
argued fully before Judge Sutton, both orally and in written
briefs, after which he took the case under advisement. Later.,
he advised by telephone that he was ready to decide the
questions and convened the lawyers in his office. He an-
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jQounced his decision orally, striking out or overruling the
pleas, and suggested that counsel submit a sketch for an or
der carrying his decision into effect. Before that was done,
counsel agreed upon a compromise settlement in the sum of
twenty-five hundred dollars ($2,500.00). This was reported
to the court for its approval and an order was entered ap
proving the compromise and that was the end of the case.
My recollection is that Judge Sutton stated that in view
of the 1936 amendment to Section 12 of the Workmen's Com

pensation Act the case previously decided by him of Field v.

Wise Grcmite & Construction Company was no longer con
trolling. My file shows that we cited in support of our con
tentions the case of Boy McCam/n v. W.F. Moss, etc,, decided
hy Judge Barksdale sitting in the District Court of the United

States for the Western District at Lynchburg, on the 23rd
day of June, 1943. I recall that we urged upon Judge Sutton
that the last paragraph of Section 12 of the Workmen's Com
pensation Act changed the law materially on this subject.
The following authorities, among others, were also relied
upon by us:
19 A. L. E. 751
225 N. Y. S. 126
146 N. E. 306
136 Atl. 223

Bethlehem Steel Co, v. Baymond Concrete File Co., 118
A. 279, 141 Md. 67

Matthres v. G. A. Crancer Co., 223 N. W.661,117 Neb, 805

Langston v. Seldon-Breck Const. Co., 37 S. W. 2d, 474, 225
Mo. App. 531

Boyd V. Humphreys, 223 N. W. 658, 117 Neb. 799
Clark V. Monarch Engineering Co., 161 N. E. 436, 248 N. Y.
107, affirming 224 N. Y. S. 773, 222 App. Div. 713, which is
affirmed Sup. 221 N. Y. S. 93, 129 Misc. 145
Workmen's Compensation Law, sec. 56
Wallace v. Pacific Electric By Co., 288 P. 834.105 Gal, App,
664.

Wells V. Lavitt, 160 A. 617, 114 Conn. 117

Webster v, Steivart, 177 N. W. 230, 210 Mich. 13
Syclox V. National Lead Co.,38 S, W.2d,497, 225 Mo. App.
543.

Very truly yours,
(signed) GEO. E, ALLEN
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'

PEYTON,BEVEELEY, SCOTT & BANBOLPH
Travelers Building

Eieihmond, Virginia
I>0ceinb®T 18, 1944

Mr. Jolin <j. May^
Mutual Building,
Eielnnond 19, VirginiaIn Rei Sykes' Adnunistiatiix
V.

Stone and Webster
Bear JoIhM r

I reply lo your letter of December 1<6.
Mr. Beverley and myself were counsel for M. F. Carter in
the case of Jackson^s Administratrix v. Carter and Warren

Brothers Roads Company, mentioned by you in the third
paragraph of your letter.
The plaintiff's intestate in that suit was an employee of a
sub-contractor, Eichmond Hauling and Excavating .Company,
and .plaintiff had #led a claim for AVorlvmen's Compensation,
although at the time of the common law shit no award had
ibeen made. The defendant, Warren Brothers Roads Oomipany;, was the general contmetor on the work. Our client
was an independent third party, but our object was to keep

the co-defendaiuit, Warren Brothers Eoads Companj' in the
case if we <eould.

The question mentioned as being involved in the first para
graph of your letter was, I think, directly involved in 'Our
case before Judge Sntton, although in out suit the employee's
representative was the plaiintiiff. Judge Sutton did not ren

der a written opinion, but, after fairly comprehensive argu
ments by all counsel, rendered an oral opinion in which he
answered ynur tquestion ulffii-mativcly. That is, he held that

an 0m,ployee of u sub-contractor wnsnot prevented from suing
the general contractor because the employee had obtained
or filed a claim for AYorkmen's Compensation against his em
ployer, who was the sub-contractor.

While I do not pretend to be able to quote that opinion,
I believe I am .eorroet iin stating that the late able Judge
based his opinion and decision upon the presence in Section
12 of the last paragraph thereto.
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Onr argument before Judge Button was the same as we
made before Judge Barksdale in the case of McCann v. Moss,
and I think I am correct in stating that Judge Button con
curred with the reasoning and conclusion of Judge Barksdale.

AVe took the position before Judge Button that our con
tention in the cited case was not in conflict with his decision

in the Fields case, because when the Fields case was decided
the last paragTaph of Section 12 had been omitted from the
Act.

We argued that unless the said last paragraph of the pres
ent Section 12 was to be held meaningless, it must be held
to have eliminated any contention that the plaintiff was not
entitled to sue on the theory of the general contractor being
a "statutory employer."
In other words, we contended, because of the last paragraph
of Section 12 (replaced in the Act after the decision in the
Fields case) a different decision should be rendered and that,
because of the language of this last paragraph, an employee
was entitled to sue any one but his immediate employer (in
cluding a general contractor) and regardless of the fact that
the employee had filed a claim or had obtained compensation
from an insurance carrier protecting his immediate employer
(who was a sub-contractor of the general contractor).
Aly letter is not to be construed as an attempt to interfere
in a matter in which I have no interest. It is written merely
to answer your letter to the best of my recollection.
Very truly yours,

(signed) R. CARTER SCOTT, JR.
RCSJr/FFAI
RECORD
VIRGINIA:

Pleas before the Honorable Willis D. Aliller, Judge of the
Law and Equity Court of the City of Richmond, held for
the said City at the Courtroom thereof in the City Hall on
the 8th day of April, 1946.

Be it remembered that heretofore, to-wit: In the Clerk's
Office of the Law and Equity Court of the City of Richmond
on the 16th day of June, 1944: Came Alaybelle P. Sykes, Ad-
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ministratrix of the estate of Eaymond Harris Sykes, deceased,

by counsel, and filed her Notice of Motion for Judgment
against Stone & Webster Engineering Corporation, a Massa
chusetts corporation, which Notice of Motion for Judgment
is in the word and figures following, to-wit:
Virginia:

In the Law and Equity Court of the City of Bichmond.
Maybelle F. Sykes, Administratrix of the estate of Baymond
Harris Sykes, deceased. Plaintiff,
V.

Stone & Webster Engineering Corporation, a Massachusetts
corporation. Defendant.
NOTICE OF MOTION FOB JUDGMENT.

To Stone & Webster Engineering Corporation, a corporation
organized under the laws of the State of Massachusetts and
regularly doing business in the State of Virginia:
Take Notice that I shall, on the 3rd day of July, 1944, at 10
o'clock A. M., or as soon thereafter as I shall be
page 2 }■ heard, in the Law and Equity Court of the City of
Bichmond, make motion for a judgment against you
in the sum of Fifteen Thousand Dollars ($15,000.00), which
amount is due me from you as damages for certain injuries
resulting in the death of my intestate, Baymond Harris Sykes,
caused by your negligence in the following manner;
That heretofore, to-wit, on or about the 31st day of July,
1943, my said intestate was working upon one of the lower
landings of a certain power station building then being con
structed at or near Dutch Gap in Chesterfield County, Vir
ginia; that while so working you were also engaged in op
erations upon the said building in connection with the con
struction and equipment of the said building; that in the con
duction of your said operations above the place where my in
testate was working you carelessly, recklessly and negligently
dropped, or caused or permitted to fall or be thrown upon
my intestate, a certain board or piece of timber with such
force and violence as to cause his death, on or about August
3rd, 1943.

Iqualified as administratrix of the estate of Baymond Har
ris Sykes, deceased, in the Hustings Court of the City of
Bichmond, Part II, on the 31st day of May, 1944.
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Wherefore, on account of the said death, caused as afore
said, I have been damaged as administratrix of the estate of
Baymond Harris Sykes, in the sum of Fifteen Thousand Dol
lars ($15,000.00), for which amount I will ask judgment as
above set out.

Given under my hand this 16th( day of June, 1944,
MAYBELLE P. SYKES,
Administratrix of the estate of Raymond
Harris Sykes, deceased.
By JOSEPH J. WILLIAMS, JR.,
CHAS. W. CROWDEB,
JOHH G. MAY, JR.,
Counsel.

page 3}

And at another day, to-wit: At a Law and Equity
Court of the City of Richmond held the 3rd day of

July, 1944.

This day came the plaintitf by counsel, and on his motion
it is ordered that this case be docketed and continued.

And at another day, to-wit; At a Law and Equity Court
of the City of Richmond held the 5th day of July, 1944.
Upon motion of the plaintiff, by counsel, it is ordered that
the defendant file its grounds of defense herein on or before
July 17th, 1944.

page 4 }•

And at another day, to-wit: At a Law and Equity
Court of the City of Richmond held the 17th day of

July, 1944.

The defendant this day appeared specially and tendered
its plea in abatement and motion to quash, which are now

by the Court ordered filed. And the defendant not waiving
its special appearance tendered for filing its plea of res ad-

judicata and estoppel by former judgment, its plea of pay
ment and accord and satisfaction, and its plea of the general
issue, with a paper writing for identification marked Ex

hibit A, all of which are now ordered filed, the Exhibit A be
ing tendered and filed with its plea in abatement and with
the above mentioned several other pleas.

And the order heretofore entered in this cause requiring

the defndant to file its grounds of defense on or before the
17th day of July, 1944, is hereby vacated and set aside and
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the Court will re-enter such order if and when the entryseems right and proper.

page 5 }■ Virginia:
In the Law and Equity Court of the City of Richmond.
MaybeUe F. Sykes, Administratrix of tiie Estate of Raymond
Harris Sykes, deceased, Plaintiff,
V.

Stone and Webster Engineering Corporation, a Massachu
setts Corporation, Defendant.
PLEA IN ABATEMENT.

The defendant, Stone and Webster Engineering Corpora
tion, appearing specially for the purpose of objecting to the
jurisdiction of the Court to hear and determine this action,
and for such purpose only, by attorney comes and says that
this court ought not to have or take further cognizance of
the action aforesaid of said plaintiff, for the reasons herein
after set forth:

That the defendant was the principal contractor construct
ing the power station being constructed at or near Dutch
Gap in Chesterfield County, Virginia, as alleged in the no
tice of motion for judgment; that the plaintiff's decedent,
at the time of his injury was the employee of Richmond
Structural Steel Company, Inc., which is a sub-contractor of
the defendant in the construction of said power station; that
at the time of the alleged accident the defendant carried com
pensation insurance pursuant to the requirements
page 6 [■ of the Workmen's Compensation Act of the State
of Virginia, covering all of its obligations under
said law to its employees and the employees of its sub-con
tractors; that Richmond Structural Steel Company, Inc.,
likewise carried compensation insurance covering its obliga
tions thereunder to its employees; that the plaintiff pursuant
to the provisions of said Act entered into a written memo
randum of agTeement, dated October 14, 1943, with Richmond
Structural Steel Company, Inc., the immediate employer of
the plaintiff's decedent, and its compensation insurance car

rier, Liberty Mutual Insurance Company, providing for the
payment by said carrier of compensation benefits to the
claimants of said decedent pursuant to the appropriate pro
visions of said compensation act upon which said memoran-
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dnm of agreement for the payment and receipt of benefits
thereunder, the Industrial Commission of Virginia at a hear
ing thereon, to which this defendant and the plaintiff were
parties, held on October 14, 1943, rendered its opinion and
entered its award, both dated December 8, 1943, directing the
payment by said compensation carrier to Mary Frederick
Sykes, the plaintiff, for the equal use and benefit of herself,
as widow of the deceased, and of Ardelle Jean Sykes, daugh
ter of the deceased, as and for compensation payable to the
proper beneficiaries of the deceased, by reason of said ac
cident, at the rate of $18.00 per week, payable every four
weeks, beginning on August 4, 1943, and continuing for three
hundred weeks, together with the cost of burial expense not
to exceed $150.00, all as appears from a certified copy thereof
hereto appended to this plea as Exhibit "A" herewith, and
to be read as a part hereof; that said award of said Indus
trial Commission was not appealed from and has
page 7 }■ become final and binding on all parties thereto;
that the remedy of the plaintiff, and of the bene
ficiaries of the deceased represented by her heretofore taken

by them before the Industrial Commission of Virginia as hereinabove set forth is exclusive; that this court has no juris
diction to hear and determine this action by the personal rep
resentative of the deceased against this defendant, princi
pal contractor as aforesaid, to recover damages for the cause
of action arising, by reason of the death of her decedent, out
of and in the course of his employment by its sub-contractor,
as aforesaid. And this the defendant is ready to verify.

Wherefore it prays judgment whether this court can or
will take any further cognizance of the action aforesaid.
STONE AND WEBSTER
ENGINEERING CORPORATION

By A. W. DAVENPORT,
Its Attorney and Authorized Agent.

BOWLES, ANDERSON AND BOYD, p. d.
State of Virginia,
City of Richmond, to-wit:

This day personally appeared A. W. Davenport before
the undersigned, a notary public in and for the city and state
aforesaid, in my city and state aforesaid, and made
page 8 j- oath that he is the attorney and agent for the de
fendant, Stone and Webster Engineering Corpora-
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tion, duly authorized to make tliis affidavit, and that the
matters and things stated in the foregoing plea are true.
Griven under my hand this 15th day of July, 1944. My com
mission expires March 25, 1947.
PHYLLIS A. OTEY,

Notary Public.

(Notarial Seal)
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(EXHIBIT "A".)
COPY.

COMMONWEALTH OF VIRGINIA
DEPARTMENT OF WORKMEN'S COMPENSATION
INDUSTRIAL COMMISSION OP VIRGINIA
RICHMOND 14.

NOTICE OF AWARD.

Claim No. 693-718.

Case of Raymond H. Sykes (Deceased)
Accident 7-31-43

Liberty No. C33 56217
Royal No. 77146873

Dated December 8, 1943.
To Richmond Structural Steel

Company (Employer)
Royal Indemnity Company
(for Stone & Webster En
18th & S. Dock Sts.,
gineering Company)
Richmond, Virginia
Or Stone & Webster Eng. Co., 1113 East Main Street
Richmond, Virginia
Richmond, Virginia
and Mrs. Mary Frederick
Sykes, et als.(Claimant)
227 East 41st Street

Richmond, Virginia
and Liberty Mutual Insurance Charles W. Crowder,
Company (for)
Atty.
R
American Building
(Insurance Carrier)
Richmond Structural Steel Richmond, Virginia
John G. May, Jr., Atty. B
Co.)
Richmond Trust Building Mutual Building
Richmond, Virginia
Richmond, Virginia

Aubrey R. Bowles, Jr.
Atty.

R

Mutual Building
Richmond, Virginia
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You are hereby notified that a hearing was held in the
above styled case before Nickels, Commissioner, at Rich
mond, Virginia, on October 14,1943, and a decision rendered
on December 8, 1943, directing the employer, the Richmond
Structural Steel Company, and its insurance carrier, the Lib
erty Mutual Insurance Company, to make payments of com
pensation in favor of the dependents of the deceased em
ployee, as follows:

To Mrs. Mary Frederick Sykes, $18.00 per week for the
joint and equal use of herself and Ardelle Jean

page 10[ Sykes, begi^ing August 4, 1943, and to continue
for the period of three hundred weeks, unless sub
sequent conditions require a modification; Payments for the
benefit of Ardelle Jean Sykes will terminate when she at

tains the age of eighteen years which will be on May 4, 1946.
All past-due compensation will be paid upon receipt of this
award, and subsequent payments made every four weeks.
To the proper parties the cost of burial expense not to
exceed the sum of $150.00.

The defendants will pay the costs of this proceeding,
INDUSTRIAL COMMISSION OP VIRGINIA

W, H, NICKELS, JR., Chairman.
Attest:

W. P. BURSEY, Secretary.
page 11 }■

EXHIBIT "A".
Royal Ind. Co. No. 77146873.
Lib. Mut. Ins. Co. No. C33-56217.

Raymond Harris Sykes (deceased), Employee;
Mary Frederick Sykes, et ah, Claimants,
V,

Richmond Structural Steel Company, Incorporated, Em
ployer,

Liberty Mutual Insurance Company, Insurer,
or

Stone and Webster Engineering Corporation, Employer,

Royal Indemnity Company, Insurer.
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Claim No. 693-718.
DEC S 1943

Charles" W. Crowder for the claimants.

John G. May, Jr., for Liberty Mutual Insurance Coinpany.

Aubrey R. Bowles, Jr.,for Royal Indemnity Company.
Hearing before Commissioner Nickels, at Richmond, Vir
ginia, October 14, 1943.

NICKELS, Commissioner, rendered the opinion.
FINDINGS OF FACT.

The instant case was placed upon the docket at the re

quest of tiie Royal Indemnity Company, the insurer of Stone
and Webster Engineering Corporation, the prinpage 12 y cipal contractor. The application for a hearing
was in the form of a letter dated September 23,

1943, and was naade i^ursuant to the provisions of Section 58
of the Workmen's Compensation Act. The manifest purpose
of the said application was to determine the rights of Stone
and Webster Engineering Corporation and the Royal Indem

nity Company, it^s insurer, under Section 20 of the Act
The deceased was an employe of the Richmond Struc
tural Steel Company, Incorporated, whose insurer was the
Liberty Mutual Insurance Company. At the request of the
Royal Indemnity Company these were made parties to the
proceeding.
The case was set for hearing as to all parties in interest
at the foregoing time and place. All parties were duly rep
resented at the hearing by counsel as shown in the caption.
Upon the calling of this case, counsel for the claimant
made a motion that the case be dismissed. This motion was

united in by counsel for the Liberty Mutual Insurance Com
pany. The said motion was overruled bj'^ the hearing Com
missioner, who was of the opinion that all parties at issue
were subject to the provisions of the Virginia Workmen's
Compensation Act. An exception to the ruling of tlie hear
ing Commissioner was taken by counsel for the clainiants.
Thereupon the Liberty Mutual Insurance Company asked
leave to file a Memorandum of Agreement providing for com
pensation benefits of $18.00 per week to the claimants of the
deceased pursuant to Section 40 of the Act. The immediate
employer of the deceased having accepted the case on Memo-
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randum of Agreement, the hearing Commissioner advised
the parties tiiat an award would be entered therepage 13 [- upon, it being the intention of the hearing Com
missioner to determine the rights of the claimants
to recover compensation benefits under the Act without
prejudice to any other rights that they may be deemed to
have at common law.

An award shall enter in favor of Mrs. Mary Frederick

Sykes for compensation for the equal use and benefit of her
self and of Ardelle Jean Sykes, a daughter, at the rate of
$18.00 per week, payable every four weeks, beginning on
August 4, 1943, and continuing for three hundred weeks. All
arrears of compensation payments due hereunder shall be
paid in one sum upon the receipt of the award herein au
thorized, and those to accrue thereafter shall be paid as
hereinbefore directed.

The share entitled the minor daughter hereunder shall
terminate upon her attainment of eighteen years of age, and
thereafter it shall be paid to the principal claimant.
The defendants shall pay the burial expenses not in ex
cess of One Hundred and Fifty Dollars.
—. 10- -43.

page 14 }-

EXHIBIT "A".
COMMONWEALTH OF VIRGINIA

DEPARTMENT OF WORKMEN'S COMPENSATION
INDUSTRIAL COMMISSION OF VIRGINIA
RCHMND

OUR POSTAL DELIVERY STATION IS
NO. 14

I, W. F. Bursey, Secretary, Industrial Commission of Vir

ginia, hereby certify that the foregoing—according to the
records of this office—^is a true and correct copy of Opinion
of the Commission handed down under date of December 8,
1943, and Notice of Award entered under date of December

8,1943, in Claim No.693-718—Raymond H. Sykes (Deceased),
employee; Mrs. Mary Frederick Sykes, et als., claimants;
Richmond Structural Steel Company or Stone & Webster
Eng. Co., employer; and Liberty Mutual Insurance Com
pany, insurance carrier for Richmond Structural Steel Com
pany.
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Given under my hand and the Seal of the Industrial Com
mission of Virginia, this, the 14th day of July, 1944.
W. F. BURSEY,

(Seal)

Secretary Industrial Commission of Virginia.

page 15 } Virginia:
In the Law and Equity Court of the City of Richmond.

Maybelle F. Sykes, Administratrix of the Estate of Raymond
Harris Sykes, deceased. Plaintiff,
V.

Stone & "Webster Engineering Corp., a Massachusetts cor
poration, Defendant.
MOTION TO QUASH PROCESS AND DISMISS FOR
LACK OF JURISDICTION.

The defendant. Stone & Webster Engineering Corporation,

appearing specially for the purpose of objecting to the juris
diction of this court to hear and determine the alleged cause
of action set forth in the plaintiff's notice of motion for

judgment, and for such purpose only, moves the court to

quash the process herein and to dismiss the same for want
of jurisdiction to hear and determine the same, because of
the following:

That the defendant was the principal contractor construct

ing the power station being constructed at or near Dutch
Gap in Chesterfield County, Virginia, as alleged in the notice
of motion for judgment; that the plaintiff's decedent, at
the time of his injury was the employee of Richmond Struc
tural Steel Company, Inc., which was a sub-contractor of
the defendant in the construction of said power

page 16 [■ station; that at the time of the alleged accident
the defendant carried compensation insurance

pursuant to the requirements of the Workmen's Compensa
tion Act of the State of Virginia, covering all of its obliga
tions under said law to its employees and the employees of
its sub-contractors; that Richmond Structural Steel Com

pany, Inc., likewise carried compensation insurance covering
its obligations thereunder to its employees; that the plain
tiff pursuant to the provisions of said Act entered into a

written memorandum of agreement, dated October 14,^ 1943,

with Richmond Structural Steel Company, Inc., the imme-
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(diate employer of the plaintiff's decedent, and its compen
sation insurance carrier, Liberty Mutual Insurance Com
pany, providing for the payment of said carrier of compen
sation benefits to the claimants of said decedent pursuant to
the appropriate provisions of said compensation act upon
"which said memorandum of agreement for the payment and
receipt of benefits thereunder, the Industrial Commission of
Virginia at a hearing thereon, to which this defendant and
the plaintiff were parties, held on October 14,1943, rendered
its opinion and entered its award, both dated December 8,
1943, directing the payment by said compensation carrier to
Mary Frederick Sykes, the plaintiff, for the equal use and
benefit of herself, as widow of the deceased, and of Ardelle
Jean Sykes, daughter of the deceased, as and for compensa
tion payable to the proper beneficiaries of the deceased by
reason of said accident, at the rate of $18 per week, payable
every four weeks, beginning on August 4, 1943, and continu
ing for three hundred weeks, together with the cost of burial
expense not to exceed $150, all as appears from a

page 17 y certified copy thereof hereto appended to this mo
tion as Exhibit "A" herewith and to be read as a

part hereof; that said award of said Industrial Commission
was not appealed from and has become final and binding on
all parties thereto; that the remedy of the plaintiff and of
the beneficiaries of the deceased, represented by her hereto
fore taken by them before the Industrial Commission of Vir
ginia as hereinabove set forth is exclusive; that this court
has no jurisdiction to hear and determine this action by the
personal representative of the deceased against this defend
ant, principal contractor as aforesaid, to recover damages
for the same cause of action arising, by reason of death of
her decedent, out of and in the course of his employment by
its sub-contractor, as aforesaid.
STONE & WEBSTER

ENGINEERING CORPORATION

By A. W. DAVENPORT,
Its attorney and authorized agent,

BOWLES, ANDERSON AND BOYD, p. d.
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page 18[ Virginia:
In the Law and Equity Court of the City of ELehmond.

Maybelle F. Sykes., Administratrix of the Estate of Raymond
Harris Sykes, deceased. Plaintiff,
V,

Stone & Webster Engineering Corp^ a Massachusetts Cor
poration, Defendant,
PLEA OF RES ADJUDWATA AND ESTOPPEL BY
FORMER JUDGMENT.

The defendant. Stone & Webster Engineering Corporation
without waiving the benefit of its special appearances, by plea
in abatement, and by motion to quash the process herein and
to dismiss this action, objecting to the jurisdiction of the
court to hear and determine this alleged cause of action, for

plea to the notice of motion for judgment exhibited against
it in this court by Maybelle F. Sykes, Administratrix of the
Estate of Raj'^mond Harris Sykes, deceased, by its attorney
comes and says that on July 31,. 1943, it was the principal
contractor constructing the power station then being con
structed at or near Dutch Gap in Chesterfield County, Vir
ginia, as alleged in said notice of motion for judgment; that
Richmond Structural Steel Company, Inc., was a sub-con
tractor of this defendant engaged in the consti'uction of said
power house; that the plaintiff's decedent was an employee
of said sub-contractor engaged in the construction thereof;
that this defendant, pursuant to the requirements of the
Workmen's Compensation Act of the State of Virginia, was
covered by compensation insurance for and against

page 19 }- its obligations to all of its employees and of em
ployees of its sub-contractors engaged in said
work; that Richmond Structural Steel Company, Inc., its sub
contractor was covered by compensation insurance for and
against its obligations to its employees engaged in said work;
that the plaintiff, on behalf of herself, as widow of the de
ceased, and all other beneficiaries thereof, entered into a
written memorandum of agreement, dated October 14, 1943,
with Richmond Structural Steel Company, Inc., said sub-eontractor, and Liberty Mutual Insurance Company, its com
pensation earned,for the payment of compensation pursuant
to the provisions of said Workmen's Compensation Act to
the beneficiaries thereunder, on which said memorandum of

agreement the Industrial Commission of Virginia, in a hear
ing on October 14, 1943, to which the plaintiff and this de-
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fendant were parties^ rendered its opinion and entered an
award, both dated December 8, 1943, directing the payment
by Liberty Mutual Insurance Company, compensation carrier
of its sub-contractor, Eichmond Structural Steel Company,
Inc., to the plaintiff, for the equal use and benefit of herself,
as widow of the deceased, and of Ardelle Jean Sykes, as
daughter of the deceased, of $18 per week, beginning August
4, 1943, and to continue for a period of 300 weeks, together
with the cost of burial expense not to exceed $150, all of which
appears from a certified copy of said opinion and award ap
pended hereto as Exhibit ''A" herewith and to be read as a
part hereof; that said award was not appealed from, and
that the same has become final and binding on all the parties
thereto; that said final adjudication as aforesaid was a final
and binding adjudication of the same cause of ac-

page 20

tion now asserted against this defendant by her
notice of motion for judgment herein, for which
the plaintiff cannot have but one recovery; that the plaintiff
is estopped by said final award to assert her claim for the
same cause of action against this defendant; all of which
matters and things this defendant doth aver and plead in
bar to the said notice of motion for judgment of the ijlaintiff.
Wherefore this defendant prays judgment of this court
whether it shall be compelled to make any further or other
answer or plea to said notice of motion for judgment, and
prays hence to be dismissed with its reasonable costs in this
behalf expended.
STONE & AVEBSTER ENGINEERING
CORPORATION

By Counsel.
BOWLES, ANDERSON AND BOYD
Counsel

page 21 }• Virginia:
In the Law and Equity Court of the City of Richmond.

Maybelle P. Sykes,, Administratrix of the Estate of Raymond
Harris Sykes, deceased. Plaintiff,
V.

Stone & Webster Engineering Corp., a Massachusetts Cor
poration, Defendant.
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PLEA OF PAYMENT AND ACCORD AND SATISFAC
TION.

The defendant, Stone & Webster Engineering Corporation,
without waiving the benefit of its special appearances, by plea
in abatement, and by motion to quash the process herein and

to dismiss this action, objection to the jurisdiction^ of the
court to bear and determine this alleged cause of action, for

plea to the notice of motion for judgment exhibited against
it in this court by Maybelle F. Sykes, Administratrix of the
Estate of Raymond Harris Sykes, deceased, by its attorney
comes and says that on July 31, 1943, it was the ]3rincipal
contractor constructing the power station then being con
structed at or near Dutch Gap in Chesterfield County, Vir

ginia, as alleged in said notice of motion for judgment; that
Richmond Structural Steel Company, Inc., was a sub-con
tractor of this defendant engaged in the construction of said
power bouse; that the plaintiff's decedent was an employee
of said sub-contractor engaged in the construction thereof;
that this defendant, pursuant to the requirements of the
Workmen's Compensation Act of the State of Virpage 22 [• ginia, was covered by compensation insurance for
and against it obligations to all of its employees
and of employees of its sub-contrators engaged in said work;
that Richmond Structural Steel Company, Inc., its sub-con
tractor was covered by compensation insurance for and
against its obligations to its employees engaged in said work;
that the plaintiff, on behalf of herself, as widow of the de
ceased, and all other beneficiaries thereof, entered into a writ
ten memorandum of agreement, dated October 14, 1943, with
Richmond Structural Steel Company, Inc., said sub-contrac
tor, and Liberty Mutual Insurance Company, its compensa
tion carrier, for the payment of compensation pursuant to
the provisions of said Workmen's Compensation Act to the
beneficiaries thereunder, on which said memorandum of
agreement the Industrial Commission of Virginia, in a hear
ing on October 14, 1943, to which the plaintiff and this de
fendant were parties, rendered its opinion and entered an
award, both dated December 8, 1943, directing the payment
by Liberty Mutual Insurance Company, compensation carrier
of its sub-contractor, Richmond Structural Steel Company,
Inc., to the plaintiff, for the equal use and benefit of herself,
as widow of the deceased, and of Ardelle Jean Sykes, as
daughter of the deceased, of $18 per week, beginning August
4, 1943, and to continue for a period of 300 weeks, together
appears from a certified copy of said opinion and award ap
pended hereto as Exhibit ''A" herewith and to be read as
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SL part hereof; that said award was not appealed from, and
that the same has become final and binding on all the parties
thereto; that the entry of said final award and the

page 23 }• receipt by the plaintiff of the amounts paid to her
thereunder constitute payment to the plaintiff of
all sums of money that could become due to the plaintiff by
this defendant by reason of the cause of action set forth in
the notice of motion for judgment herein; that the execution
by the plaintiff of said written memorandum of agreement

between herself and Liberty Mutual Insurance Company,
compensation carrier of this defendant's sub-contractor,
Eichmond Structural Steel Company, Inc., and the acceptance
of said final award of compensation entered thereon, was a
complete accord and satisfaction of all and every claim or
cause of action for the death of her decedent as set forth in

the notice of motion for judgment.
"Wherefore this defendant prays judgment of this court
whether it shall be compelled to make any further or other

answer or plea to said notice of motion for judgment, and
prays hence to be dismissed with its reasonable costs in this

behalf expended.
STONE & WEBSTER ENGINEERING
CORPORATION

By Counsel.
BOWLES, ANBERSON AND BOYD
Counsel

page 24 )■ Virginia:

In the Law and Equity Court of the City of Richmond.

Maybelle F. Sykes., Administratrix of the Estate of Raymond
Harris Sykes, deceased. Plaintiff,
V.

Stone & Webster Engineering Corp., a Massachusetts Cor
poration, Defendant.
PLEA OF THE GENERAL ISSUE.

The defendpt. Stone & Webster Engineering Corporation,
without waiving the benefit of its special appearances, by

plea in abatement, and by motion to quash the process herein
and to dismiss this action, objecting to the jurisdiction of the
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court to hear and determine this alleged cause of action., hy
its attorney comes and says that it is not guilty of the mat
ters and things laid to its charge, in manner and fo-rm as the;

plaintiff hath complained. And of this the said defendant
puts itself upon the country,
STONE & WEBSTER ENGINEBRINO:
CORPORATION

By OounseL

BOWLES, ANMRSON AND BOYD
Counsel

pag-e 25 }-

And at another day, to-wit: at a Law and Equity
Court of the City of Richmond held the 8th day of

November, 1944.

This day came the plaintiff, and upon her motion and leave
of Court filed her motion to strike out the defendant's plea
of payment and accord and satisfaction, plea of r€S adjudicator
and estoppel by former judgment, plea in abatement and mo
tion to quash process and dismiss for lack of jurisdiction.
page 26 |r Virginia:
In the Law and Equity Court of the City of Richmond.
Mayhelle P. Sykes., Adrainistratrix of the Estate of Raymond
Harris Sykes, deceased, Plaintiff,
V.

Stone & Webster Engineering Corp., a Massachusetts Cor
poration, Defendant.
MOTION TO STRIKE OUT.

Comes now the plaintiff, Mayhelle P. Sykes,, Administratrix
of the Estate of Raymond Harris Sykes, deceased, and moves
the Court to strike out the plea of payment and accord and
satisfaction, the plea of res adjudicata and estoppel by former
judgment, the plea in abatement and the motion to quash
process and dismiss for lack of jurisdiction filed herein be
cause:

<1) Each of the said pleadings is insufficient in law; and
(2) None of the said pleadings offers a defense to the cause
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of action set out in the plaintiff's notice of motion for judg
ment.

MAYBELLE F. SYKES,
Administratrix of the Estate of

Raymond

Harris

Sykes, de

ceased

JOSEPH J. WILLIAMS, JR.
CHARLES W. CROWDER

JOHN G. MAY, JR.
Counsel

page 27 }■

And at another day, to--wdt: at a Law and Equity
Court of the City of Richmond held the 3rd day of

October, 1945.

This day came again the parties by their attorneys and the
court having heard argument upon and maturely considered
plaintiff's written motion heretofore filed to strike out the

defendant's plea in abatement, plea of res adjudicata and
estoppel by former judgment, plea of payment and accord and
satisfaction, and motion to quash process and dismiss for
lack of jurisdiction, is of opinion for reasons set forth in
the written memorandum of this court and herewith filed as

a part of the record in this ease, that the plaintiff's motion
to strike out the same should he overruled and the court doth

overrule the same and it is so ordered and adjudged, to which
action of the court the plaintitf excepted.
On motion of the plaintiff, leave is hereby given her to file
such other pleadings as she may be advised, to which action
of the court the defendant excepted on the grounds that it is
entitled to final judgment on its pleas heretofore filed. There

upon, the plaintiff, by leave of Court, filed her replication by
way of traverse, to which action the defendant again ob
jected and excepted on the grounds heretofore stated.

page 28 }• Virginia:

In the Law .and Equity Court of the City of Richmond.
Maybelle Sykes, Administratrix, etc.. Plaintiff
against

Stone and Webster Engineering Corporation, Defendant
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Tlie plaintiff in this case, the administratrix of Eaymond
Harris Syhes, deceased, filed her notice of motion for judg
ment against Stone and Webster Engineering Corporation,
for $15,000.00 damages. It is alleged that due to the defend
ant's negligence the said Raymond Harris Sykes was killed
while working upon a power station which the defendant was

constructing in Chesterfield County, Virginia. The notice of
motion does not undertake to recite the status of the parties
with reference to the work being then performed.

The defendant has appeared and filed a motion to quash the

process and several special pleas, to each of which is attached
as a part thereof "Exhibit A". This exhibit is a record of
the cause, findings of fact and judgment of award, before the
Industrial Commission of Virginia upon a claim for compen

sation by the dependents of Eaymond Harris Sykes, deceased.
The proceeding before the Industrial Commission was
initiated by the Eoyal Indemnity Company, the insurer of
Stone and Webster Engineering Corporation, principal con
tractor. The application for hearing was made pursuant to

the provisions of the Workmen's Compensation

page 29[ Act, and was to determine and adjudicate the rights
and liabilities of the interested parties. At the

instance of the Eoyal Indemnity Co., insurer of Stone and

Webster Engineering Corporation, principal contractor, the
Richmond Structural Steel Company, who was the immediate

employer of Eaymond Harris Sykes, and its insurer Liberty
Mutual Insurance Company, were made parties. Upon the

hearing of this cause counsel for the claimants (dependents
of the deceased workman) and the Liberty Mutual Insurance

Company, objected to such hearing and moved for the di-

missa) of the same. Upon an adverse ruling on this motion
an exception was duly taken. The cause was thereupon pro
ceeded in and upon presentation of a memoranda of agree

ment by the Liberty Mutual Insurance Company for compen
sation benefits an award of compensation was made to the
widow and child of the deceased of $18.00 per week for three
hundred weeks and also an award for burial expense of

$150.00. This judgment and award of compensation benefits
under the Workmen's Compensation Act was made without

prejudice to any other rights of the claimants that they may
be deemed to have at common law. However there was no

appeal taken from this award and it has become final. This
judgment has therefore fixed the status of the parties to the
cause.
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Tlie defendant's motion to qiiasli the process and its sev
eral special pleas filed in the common law action now before
this Court, need not, as to form, be commented upon at length.

Suffice it to say that this motion and each of the special pleas
raised the question of the jurisdiction of the Court to enter
tain this action in view of the foregoing recital and allega
tions of the pleas. The pleas set forth the award of the In
dustrial Commission and alleged that Stone and

page 30 [■ Webster Engineering Corporation was the prin
cipal contractor for the owner, Virginia Electric
and Power Company, in the construction of the power sta
tion. They further assert that the Richmond Structural
Steel Company was a sub-contractor under the principal con
tractor, and that Raymond Harris Sykes, the deceased, was
the immediate employee of the sub-contractor, Richmond
Structural Steel Company. It is also alleged that each con
tractor and the employee had complied with the requirements
of the Workmen's Compensation Act and were operating un
der and within its terms when the accident took place. The
plaintiff has moved to strike out the defendant's motion to
quash the process and the several pleas of the defendant.
Therefore the question presented, is simply, may the ad
ministratrix of the deceased, who was the immediate em
ployee of the sub-contractor sue at common law the principal
contractor ?

Upon the above state of facts it appears that the principal
contractor. Stone and Webster Engineering Corporation,, was
directly liable to the employee, Raymond Harris Sykes, or
his dependents, for compensation under the provisions of
Section 20a of the Workmen's Compensation Act.
Counsel for plaintiff however insists that under paragraph
5 of Section 12 of the Compensation Act, the plaintiff is en
titled to sue this defendant, who is the principal contractor.
They assert that the decedent was an employee of Richmond

Structural Steel Company, an independent' contractor, and
that by virtue of paragraph 5 of Section 12 the decedent was
not the employee of Stone and Webster Engineer-

page 31 }■ ing Corporation. However for the purpose of this
motion it is established that Stone and Webster

Engineering Corporation was the principal contractor and
Richmond Structural Steel Company was a sub-contractor

upon the project in question. Section 12 allows the injured
employee, or if dead, his personal representative (or his em
ployer if such employer if such einployer has paid the com
pensation) a right of action against "any person other than
the employer", who caused such injury or death. But when

Section 20a, which makes the principal contractor directly
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liable for compensation to the injured employee of the sub
contractor or to his dependents, if he was killed, is read in
connection with Section 12, can it be said that such principal
contractor is *'any person other than the employer" without
bringing Section 20a into conflict with Section 12? It appears
to the Court that what counsel for the plaintiif contend for,
would bring about a situation where Section 20a of the Work
men's Compensation Act would be in direct conflict with the
first paragraph of Section 12, and would break down the en
tire structure of Section 20a. Or it would bring about the
unusual situation of allowing the d^edent's defendants to
proceed against one contractor (the sub-contractor) before
the Industrial Commission for compensation and then later
allow the administratrix to proceed against the principal con
tractor at common law, though such principal contractor was,
in the first instance, directly liable to the decedent under the
Compensation act. Though the principal contractor. Stone
and Webster Engineering Corporation, may not have been
primarily liable to the employee under the compensation act,
it seems beyond question that it was directly liable thereun
der to such employee,
page 32 ,}• Throughout the entire warp and woof of the
Workmen's Compensation Act is the principle that
an individual or corporation who may be proceeded against
under the same and held liable for compensation by an em
ployee, shall be free from the common law liability to that
particular employee. Where an employer bears the burden,
of the act and performs its duties in all respects under the
act, and is within its terms, then that employer is entitled to
its benefits, one of the principal of which is its exemption
from common law liability to the employee.
Had this accident been caused by me owner who had coutraeted with another to perform work mot part of the trade,
business or occupation of such ovmer, then that owner would
not be liable for such compensation under the act and could
be sued at eommon law, "And while it is not nocessai-y to
the decision of this matter, yet I am of the opinion, that had
the accident been caused Ijy the negligence of another sUb-

tsontractor of the principal contractor not an the per sfirpes"
line, so to speak, in which flais decedent was employed, then
such other sub-contractor would not fee liable to the decedent's

dependents for compensation under the compensation act, for
the simple reason that the decedent was not its employee.

And therefore such other sub-contractoT could be sued.by'de
cedent's administratrix at common law. Such other sub-
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contractor would be an independent contractor under the pro

visions of paragraph 5 of Section 12 insofar as such employee
was concerned who was not in its employ."
While several of the eases cited by counsel for both parties
throw light upon this verj'^ difficult question, I am
page 33 }■ however of the opinion that the case of Bamher v.
dtp of Norfolk, 138 Va. 26,121 South Eastem 554,
is more controlling of the question here presented than any
other. It defines what is a principal contractor and declares

that such principal contractor shall be liable to pay compen

sation to workmen of its sub-contractor. At page" 33 of the

opinion the Court undertakes to determine when the employee
of a sub-contractor becomes under section 20a the employee
of the principal contractor or of the owner as you ascend
the ladder of employment or contractual relation.
The
Court concludes that if the requirements of the section are
met the relation of employer and employee exists between
the principal contractor and the immediate employee of the
sub-contractor, though the relation of master and servant
does not exist. But the Court also states that such statutory

fixed relation of employer and employee is the only departure
made by section 20a from the classification made by other
provisions of the act. The pertinent language is as follows:
''In other words,, we are of opinion that it appears from
the terms of the section under consideration that it is appli
cable only to cases in which there are at least four persons in
interest, namely: (1) An owner or other person who is hav
ing the work executed for himself; (2) an independent con
tractor who has undertaken to execute the work for the person
first mentioned; (3) a sub-contractor, between whom and the
independent contractor (the person secondlj'" mentioned),
there is a contract for the execution by or under the sub

contractor of the whole or some part of the work; and (4) a
workman "employed in the work." Where there are as many
as such four persons in interest, section 20 (a) does depart
from the classification aforesaid made by the general pro

visions of the act, based on the existence "of the relationship
of master and serv^t between the persons liable and the

workman embraced in the provisions of the act, and does
make, for the purposes of the act, the employees of a sub

contractor (who is an independent contractor),"the employees
of the principal contractor (who is also an independent con

tractor)-, notwithstanding the fact that in such case the rela
tionship of master and servant does not exist as between
the principal contractcu* and the employees of the sub-con-
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tractor; but this, we think, is the extent of the de-

page 34 }■ parture made by section 20 (a) from the aforesaid
classification made by the other provisions of the

act.

(5) We are further of opinion that if there could have been
any reasonable doubt as to the meaning as above held being
the meaning of the section 20 (a) prior to the amendment of
the act which was enacted by the legislature of 1920 (Acts

1920, at page 257) (which amendment was in force when the
instant case arose), it is set at rest by such amendment. That
amendment is as follows:

'Nothing in this act contained shall be construed to make,
for the purposes of this act, the employees of an independent
contractor, the employees of the person or corporation em
ploying or contracting with such independent contractor.' "
Ihave concluded that Stone and Webster Engineering Cor

poration and its insurer. Royal Indemnity Company, were
directly liable to the claimants (dependents of the deceased)
for compensation under the Workmen's Compensation Act
and being so liable under said act such is the extent of their
obligations to the plaintitf. And this is true even though the
compensation was actually paid by the sub-contractor, the im
mediate employer of the deceased. Therefore plaintiff's mo
tion to strike out the defendant's three special pleas and the
plaintiff's motion to strike out the defendanf's motion to
quash the process will be overruled.
Counsel may present order to the above effect for entry.
AVILLIS D. MILLER

August 29th, 1945.

page 35 [• Virginia:
In the Law and Equity Court of the City of Richmond.
Maybelle F. Sykes., Administratrix of the Estate of Raymond
Harris Sykes, deceased. Plaintiff,
V.

Stone & Webster Engineering Corp., a Massachusetts Cor
poration, Defendant.
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REPLICATION BY WAY OP TRAVERSE.

The said plaintiff comes and denies that at the time of the

■death complained of in the notice of motion: (l),The said
defendant was a principal or general contractor as to the

plaintiff or Richmond Structural Steel Company; (2) That

Richmond Structural Steel Company was a sub-contractor of
the defendant; (3) That the defendant had workmen's com
pensation insurance covering the operation of Richmond

Structural Steel Company or its obligations to its employees
injured or killed by accidents arising in and out of the course
■of their employment or was in any way liable to pay such

compensation to such employees; \4) That this action is

against a general or principal contractor of either the de

ceased or Richmond Structural Steel Company or that the

remedy before the Industrial Commission is exclusive; or
that the Industrial Commission of Virginia has legally de
termined that Riclimond Structural Steel Company was a sub
contractor of the defendant or done anything other than to
rnake an award for the decedent's death against
page 36 }► his employer; or that this award constitutes pay
ment to the plaintiff by the defendant for her as

serted cause of action; or was an adjudication or estoppel of
it, in manner and form as the said defendant hath in its plea
of payment and accord and satisfaction, plea of res adjudicata
and estoppel by a foimer judgment, plea in abatement and
motion to quash process and dismiss for lack of jurisdiction,

alleged. And this the said plaintiff prays may be inquired

of by the country.

CHARLES W. CROWBER
JOSEPH J. WILLIAMS

JOHN G. MAY, JR., p. q.

page 37 }■

And at another day, to-wit: at a Law and Equity

Court of the City of Richmond held the 15th day

of November, 1945.

This day came again the parties by their attorneys and all
matters of law and fact arising on the issues made by the
plaintiff's replication by way of traverse heretofore filed

herein by leave of Court were submitted to the court for de

cision without the intervention of a jury, neither party de
manding trial thereof by jury, the defendant without waiving
any of its objections and exceptions heretofore taken, and
thereupon the defendant tendered to the court all of its pleas
and motions heretofore made and filed herein, together with
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the exhibits filed therewith and presented evidence in the
form of the complete transcript of the proceedings in this mat
ter before the Industrial Commission of Virginia under the
style of of Raymond Harris Sykes (deceased), Employee,,
Mary Frederick Sykes, et al., claimants, v. Richmond Struc
tural Steel Company, Incorporated, Employer, Liberty
Mutual Insurance Company, Insurer, or Stone and Webster
Engineering Corporation, Employer, Royal Indemnity Com
pany,Insurer, Claim No.693-718, consisting of the award and
opinion therein marked Exhibit A and a transcript of the
proceedings- before said Industrial Commission marked Ex

hibit A-1', all identified by the s^mature of the judge of this
court, and thereupon the plaintiff presented evidence to the
court in the form of certain contracts and compensation in
surance policies, consisting of a certain contract dated Octo
ber 27, 1941, between Virginia Electric and Power

page 38[ Company and Stone and Webster Engineering

Corporation, together with three letters"attached
thereto dated April 6, 1942, April 7, 1942, and April 8, 1942,
effecting amendments thereof, marked Exhibit No. 2; a cer
tain contract dated October 1,1942, between Virginia Electric
and Power Company by Stone and Webster Engineering Cor
poration, agents, and Richmond Structural Steel Company,
Inc., marked Exhibit No. 3; a certain policy of workmen's

Compensation Insurance, No. W. C. 05-0322i issued by lib
erty Mutual Insurance Company to Richmond Structural
Steel Co., Inc., dated January 1, 1943, marked Exhibit No. 4;

and a certain policy of Workmen's Compensation Insurance,
No. C-750393, issued by Royal Indemnity Company to Stone
and Webster Engineering Corporation, dated May 1, 1943,
marked Exhibit No. 5; all of which are identified by the signa
ture of the Judge of this court; and was argued by counsel;
And the court being of the opinion that the judgment of the
Industrial Commission of Virginia fixed the status of the

parties before tliat tribunal in the proceedings had therein,
and that, it determined that the defendant in the present com
mon law action was the principal contractor, and such status
is therefore a matter res judicata and is not subject to be

inquired into.; and the court being of the further opinion that
the record, transcript and contracts introduced as exhibits

in evidence before this court established factually that the

relation of the defendant. Stone & Webster Engineering Cor
poration and Richmond Structural Steel Company, Inc., was
that of principal contractor and sub-contractor respectively,
and the court adhering to its opinion heretofore expressed in
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writing that the immediate employee of a subpage 3& }■ contractor may not maintain an action at law
against the principal contractor for injuries aris
ing out of and in the course of his employment, is of the fur
ther opinion to and doth hereby sustain the several pleas and
motions of the defendant heretofore filed herein; to all of
which rulings and action of the court the plaintiff duly ob
jected and excepted.
And thereupon counsel for the defendant moved the Court
to enter final judgment herein in favor of the defendant, but
counsel for the plaintiff, on this the 15th dgy of November,
1945, tendered to the Court a written amendment to the origi
nal notice of motion for judament, along with an order to file
said written amendment, which amendment is dated this day,
and moved the Court to accept and file said written amend
ment and allow such amendment to be made to the original
notice of motion herein; whereupon counsel for defendant
objected to such amendment on the grounds that the same is
tendered too late and that such written amendment consti

tutes a new cause of action which has not at any time here
tofore been asserted or presented by the pleadings, facts or
arguments herein, and it is now sought to be made a new
party to the cause, and moved the Court to refuse the same

and to enter final judgment herein in favor of the defendant;
and the Court not now being advised of its decision upon

said motion to amend., which is tendered by the Liberty
Mutual Life Insurance Company, doth, at this time, reserve
final judgment in this action, to which failure and refusal to
now enter final judgment in favor of the defendant counsel

for the defendant objects and except; and the Court doth at
page 40

this time reserve its decision as to whether or not it
will refuse the amendment of this date tendered

and offered by the Liberty Mutual Life Insurance

Company, and doth direct that further argument be had upon
this motion, and for the purpose of identification doth mark
said written amendment ''Amendment tendered November
15, 1945. W. D. M.", and doth mark the order tendered to

the Court for entry which, if entered, would file and allow
such written amendment to be made as "Order to file written
amendment.

page 41 [■

W. D. M."

And at another day, to-wit: at a Law and Equity
Court of the City of Eichmond held the 19th day

of March, 1946.

This day came again the plaintiffs, Maybelle F. Sykes,'
Administratrix of the Estate of Eaymond Harris Sykes, de-
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ceased, by her attorneys, and Liberty Mutual Insurance
Company, by its attorneys, and the defendant, by its attor
ney, and the Court having heard argument and maturely
considered the matters reserved for decision by its order en

tered herein on November 15, 1945, for reasons set forth in
the written memorandum of this Court dated February 6,

1946, and herewith filed and made a part of the record in
this case, is of opinion irrespective of any applicable statute
of limitations, to and doth reject the amendment to the origi
nal notice of motion for judgment herein, offered by Liberty
Mutual Insurance Company, by counsel, and identified as
"Amendment tendered November 15, 1945. W. D. M.", to
the filing of which the defendant, by counsel, objected for

the reasons noted in the said order entered herein on^ No
vember 15, 1945, which objections are now hereby sustained,
to which action of the Court in refusing to allow the said
amendment and to enter the order filing the same, identified
as "Order to file written amendment, W. D. M.", the plain

tiff, Liberty Mutual Insurance Company, by counsel, ex
cepted.

And the Court now being advised of its judgment to be
rendered herein, it is considered by the Court that the plain

tiffs, Maybelle F. Sykes, Administratrix of the Estate of Ray
mond Harris Sykes, deceased, and Liberty Mutual

page 42 } Insurance Company, the compensation carrier of
the employer of the said decedent, recover noth

ing against the defendant and that the defendant recover of
the plaintiffs its costs by it about its defense herein expended,
to which, action of the Court the plaintiffs, by counsel, ex
cepted.

Memorandum: Upon the trial of this case the plaintiffs,
Maybelle F. Sykes, Administratrix of the Estate of Ray
mond Harris Sykes, deceased, by her attorneys, and Liberty
Mutual Insurance Company, by its attorneys, excepted to

sundry rulings of this Court given against them and on their
motion leave is hereby given them to file bills or certificates
of exception or a properly authenticated or certified copy or

report of testimony and other incidents of the trial herein
at any time within sixty (60) days from this date as pre
scribed by law.
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(Filed March 19, 194b.)

Yirginia:

In the La^v and Equity Court of the City of Eichmond.

Maybelle F. Sykes, Administratrix of the estate of Raymond
Harris Sykes, deceased,
against

Stone & Webster Engineering Corp., a Massachusetts cor
poration.

By memorandum under date of August 29, 1945, the Court

advised counsel of its conclusions upon the pleas then before
it. On October 3, 1945, an order was entered carrying these
eonclusions into eifect, but by such order the plaintiff was
allowed to plead further and did so plead by way of traverse
to defendant's special pleas. Certain factual matters were
thereby presented to the Court and by a further order en
tered on November 15, 1945, the same were passed upon.
However, final judgment in favor of the defendant, which
the Court had by letter of October 24, 1945, indicated would
be entered, was withheld.

This was because of a motion

made by certain of counsel for the plaintiff to be allowed to
amend the notice of motion for judgment and seek recovery
by and in the name of Liberty Mutual Insurance Company.
The Liberty Mutual Insurance Company was the insurer of
the Richmond Structural Steel Corporation, immediate em
ployer of the decedent, Raymond Harris Sykes, and sub
contractor of Stone & Webster Engineering Corporation. Re
covery is now sought by such corporation by virpage 44 }■ tue of this proposed amendment (which in the
order of November 14, 1945, is identified as
''amendment tendered November 14, 1945, W. D. M.") under
the theory of exoneration and indemnity.
In the memorandum of August 29, 1945, heretofore re
ferred to, the Court announced its opinion upon the pleas
and exhibits then before it, and is not disposed to depart from
or alter the same.

Counsel for the plaintiff now rely upon the decision of
Buby Lumber Compcmy, et als., v. K. V. Johnson Gomya/wy,
299 Ky. 811,187 S. W. (2d) 449, as a correct statement of the
law. Under that authority they contend that they have the
right to amend and seek indemnity from Stone & Webster
Engineering Corporation for all money paid out by Liberty
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Mutual Insurance Company, on account of the death of Ray
mond Harris Sykes. The Richmond Structural Steel Co.,
was however, the immediate employer of the decedent, Ray
mond Harris Sykes, and the Workmen's Compensation Act
renders such immediate employer primarily liable and Stone
& Webster Engineering Company, principal contractor, di
rectly but secondarily liable. Not only is that true, but such
was actually adjudicated by the Industrial Commission in the
cause before it for decision.

Section 12, paragraph 3, of the Workmen's Compensation
Act further provides that it shall not "be construed as con

ferring upon the insurance carrier any other or further rights
than those existing in the employer at tlie time of the in
jury to his employee". It, therefore, necessarily follows
that imder the act no greater or other rights are conferred
upon Liberty Mutual Insurance Company than were enjoyed
by Richmond Structural Steel Corporation,
page 45
The right to indemnity or exoneration for a base
must rest upon the fact that the party seeking
indemnity has discharged, under contractural obligation ex
press or implied, the obligation of the one primarily liable.
42 Corpus Juris, Secundum 564; 27 Am. Jur., 456-457. Such
is not the status of the parties in this case. The provisions
of the Workmen's Compensation Act have reversed what
otherwise would have been the situation. It has made the

sub-contractor and its insurer, the Liberty Mutual Insurance
Company, primarily liable and Stone & Webster Engineer
ing Corporation and its insurer, secondarily liable to the in
jured party or Ms dependents. TMs is because the act is
all inclusive legislation on the subject treated. It places and
fixed the burden for an accident, irrespective of whether
caused by negligence or not, and whether caused by one

party or anotiier, where it deems proper for the common
benefit of those operating thereunder. Certain cases may
arise where it appears that the burden is inequitably imposed
but the over-all purpose of the Act must prevail and those
enjoying its benefits must bear its burdens as set forth
therein.

The action now sought to be maintained is asserted by one
who voluntarily came under the Act and enjoyed its benefits
against one under the Act, and who is entitled to its pro
tection. In other words, the cause of action asserted is
claimed to arise though all of the parties were in Iheir rela
tions to each other operating under the Act. While the hability sought to be enforced^ as between the parties so situ-

M.F.Sykes, Adm^x,et al., v. Stone &"Webster Eng. Corp. 55
ated, is outside of and foreign to the Act. The lia-

page 46 }• bility asserted against the defendant, Stone &
Webster Engineering Corporation is said to be
exclusive of and not based upon the Act. Again the answer

and defense to this contention is that the parties were op
erating under the Act and the plaintiff, Liberty Mutual In
surance.Company as the insurer of the sub-contractor in the
''per stirpes" line, is primarily liable. And he who benefits
by the act must bear its burdens and, therefore, cannot claim
both under and against the Act. The one primarily liable
cannot, upon the principle of indemnity recoup his loss
against one secondarily liable.
The plaintiff's claim as now presented is bottomed in the
alleged negligence of the defendant. The contributory neg
ligence, if any, of the decedent, Raymond Harris Sykes, could
be pleaded as a defense. It is an action of tort for death by
wrongful act, but the recovery sought is upon an implied
contract of indemnity. The Administrator of the decedent
is excluded from participating in any recovei*y, and is prac
tically ousted as a party to the cause. The Court is of opin
ion that as now sought to be amended the action partakes
so of the nature of a new action, both as to parties and sub
ject matter, that it would be barred by the statute of limita
tions if such a plea was interposed. The Court is also of
opinion that the case of Ruby Lumber Co. v. K. V. Jolmson
Compcmy, Supra, is not in accord with the correct view of
the law. The decisions in Scott v. Tankersley, 10 Leigh 581;
Aetna Casualty Surety Co. v. Wlialey,173 Va. 11; New Am
sterdam Casualty Co. v. Boaz-Kiel Construction Co., 115 Fed.
(2d) 950; Fox v. Dunning, 124 Okla. 288, 255 Pac. 582; Fi
delity <& Casualty Ins. Co. v. Scars, Roebuck <& Co.,
page 47 } 124 Conn. 227, 199 A. 93, 117 A. L. R. 565, cor
rectly apply the principle of indemnity and are
authority for the case at hand. The last mentioned cases
adhere to the principle as defined in 31 C. J. 446; 42 Corpus
Juris, Secundum 594 and 27 Am. Jur. 465-7-8. While the
decision in Ruby Lumber Company v. Johnson, supra, is a
departure from the principle of indemnity as defined by
these authorities. To allow a recovery upon the pleadings
and theory now presented by counsel for plaintiff would in
the judgment of this Court be a severe blow to the structure
of the Workmen's Compensation Act, and a departure from
its legislative purpose. The Court's conclusions are, there
fore, that this action, irrespective of the statute of limita
tions, cannot be maintained by Liberty Mutual Insurance
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Company upon the facts as heretofore established by the
record.

On order may be presented setting- forth the above views
rejecting the amendment and awarding final judgment in fa
vor of the defendant.
WILLIS D. MILLER.

Feb. 6th, 1946.

page 48 }►

And now at this day, to-wit: At a Law and
Equity Court of the City of Richmond, held the
8th day of April, 1946.
This day the Jodge of this Court delivered to the Clerk
thereof, a transcript of the testimony and other incidents of
the trial of the above entitled case upon the issues raised by
the Replication by Way of Traverse to all defensive plead
ings, duly authenticated, which is now filed and made a part
of the record herein.

page 49 [■ Virginia:
In the Law & Equity Court of the City of Richmond.
Maybelle F. Sykes, Administratrix of the estate of Raymond
Harris Sykes, deceased,
V.

Stone & Webster Engineering Corporation, a Massachusetts
corporation.
Testimony and other incidents of the trial of the above en
titled case upon the issues raised by the Replication by Way
of Traverse to all defensive pleadings before the Honorable
Willis D. Miller, Judge of the Law and Equity Court of the

City of Richmond, without a jury, on October 12, 1945; and

Amendment to Notice of Motion for Judgment, tendered to
the said Court November 15, 1945, and Order, which, if en
tered, would have allowed filing of the same, respectively

identified as "Amendment tendered Nov. 15, 1945, W. D.
M." and "Order to file written amendment.

W. D. M."

Appearances: Messrs. Chas. W. Crowder, John G. May

and i^bert Lewis Young, counsel for plaintiff; Mr. Aubrey
R. Bowles, Jr., counsel for defendant.
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Mr. May: If Your Honor please, the matter
comes on now on the replication to various de
fensive pleadings which Your Honor passed on the legal
situation of sometime ago on motion to strike them out.
While counsel have agreed as to what shall constitute this
record we should say that we have agreed that all matters
of law and fact are submitted to the Court, each side waiv
ing the jury. We do think, though, that the record should
he developed orderly and we would like for Your Honor to
indicate at this time who has the burden of going forward
with the evidence and the burden of proof on these pleas.
Our position is that as they are affirmative defenses that
he who has set up the affirmative defense should have the

burden of going forward with the evidence and the burden
of conviction to the Court.

Mr. Bowles: Your Honor, our position on that is already
shown by the order of the Court that was entered following
the rendition of Your Honor's opinion on the pleas as set
forth in your memorandum.
The Court: This order of October 3rd?

Mr. Bowles: Yes, sir. Now our position on that I think
you already understand, but since we have a record here—
as I understand this situation, there were pleas filed which

raised the question of jurisdiction of this court and with
them were certain exhibits and the legal situation of those
was questioned and, as I interpret Your Honor's

page 51 j- memorandum, two questions

being involved

therein, one whether or not the status of the par
ties was determined and the other whether the immediate

employee of a sub-contractor could sue at common law the
principal contractor was determined in that memorandum,
that there is no issue of fact here to be tried. Now I do not

want to waive the exceptions and objections that I have taken
to that.

I am a little at sea about the phases of this matter. I
know what I want to do; I know what I am trying to accom
plish. I still desire to retender, if it be necessary, or cer

tainly to rest upon the question of jurisdiction which was
raised in the motion and all of the pleas going to that point.
The Court: Mr. Bowles, I think if you want to offer—

you are not waiving what you have already offered and now
if you want to go further and retender to me in evidence
the record of the Industrial Commission, and it is partly in

evidence now, this is an evidential hearing we are having,
so to speak—to retender that to me, and you have informed
mie you have a transcript of the record from the Industrial
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Commission, you tender that and that will put before the
court all of the evidence on the issues raised by Mr. May's
replication insofar as you are concerned.

Then I understand he has certain documents, maybe con
tracts between Stone & Webster and the Virginia
page 52 Electric & Power Company, and he will tender
them in evidence to me and then I will have be

fore me the law and all the evidence that you all want to
tender on this issue.

Mr. Bowles: Let me finish the thought I had. I see ex
actly what is in Your Honor's mind and that, franldy, is
also in mine if we get to that stage, but the thing that is
still not clear in my own mind is this, that Your Honor has
already said oh the question of law what the Court's opinion
was as to whether or not an immediate employee of a sub
contractor can or cannot proceed at common law in a suit

against the j^rincipal contractor. I am now speaking of the
question which lies behind that and which seems to be raised
by this traverse as to whether or not that was the status of
these parties.

Now at the time I tendered the previous plea I tendered a
plea of res adjudicafa, the basis of which was that that status

is now concluded by the proceeding in the Industrial Com
mission and I do not want to be in the position of not now
still relying upon my plea of res adjtidicata insofar as it af
fects that fact.

The Court: I am not going to require you to waive it, but
at this stage of the case I am going to decline to pass on that
and if you have any evidence you can offer it to me.
Mr. Bowles: I am clear now as to what I am

page 53 }■ doing becauseIam retending now at this time the
plea of res adjudicata and the motion and other

pleas on the question of jurisdiction not specifically relating
to this question of the status of the parties as well as to the
questionIhave previously referred to.

In support of that pleaIretender Exhibit A, which was

the award and the opinion of the Industrial Commission and

Inow have also the transcript of the proceedings which lay
behind the award and the memorandum.

The Court: We will call that exhibit what?
Mr. Bowles: Shall we call this Exhibit A-1 because the
other was marked as Exhibit A.

The Court: That gets it before tlie court.

On your question, Mr. May,Irule at this stage the de

fendant must go forward. He has tendered before the court
all the evidence that he wishes to tender.
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Air. Bowles: I am saying furtker, if Your Honor please,
to get this record straight, that unless that record is denied
that that eoneludes the question and precludes him from the
offering of any further testimony.
Air. Alay: If Your Honor please, these defensive plead
ings our friend has put up are of an affirmative nature,
raised on the other issues raised on the traverse, too, and

while we do not know that a gieat advantage could he gotten

by who should proceed on those issues we submit
page 54 }• to the Court the burden is on him of going for
ward on those issues.

The Court: What other issues have you in mind?
Air. Alay: The issue is whether in truth Stone & Webster

is a general contractor as claimed by the pleadings.
The Court: And as I understand Air. Bowles' position he
contends that that has been settled by the Industrial Com
mission and he further contends that if it wasn't settled it

is a matter which may be said to be res adjudicata, that it
just moves off into that other bracket of Section 20 and
that therefore the same legal situation is presented. So I
understand he has nothing further to offer on that than his
record from the Industrial Commission and his further rec

ord offered today.

Air. Alay: Well, Your Honor, we respectfully except to the
ruling of the Court. Now we do the next best thing and will
offer the contracts ourselves.

By agreement of counsel—
Air. Bowles: Wait a minute. I am not technically agree

ing to anything. Don't start off that way, if you don't mind.
Air. Alay: I don't know how else I can get the paper in
becanse it wonld be hearsay. If there is no objection to it,
I don't want to get into any difficulty on that score, but I

had understood we had agreed upon what constituted the
record subject, of course, to all just exceptions other than
that we do not have the parties wlio actually exepage 55 } cuted the contract here.
Air. Bowles: If you want to shorten the record,
we can cut that out. I spoke too fast. I didn't realize what
Air. Alay would say. It was agreed I would furnish him with
a copy and that is a true copy and he can go ahead. I am

not opposing its introduction, but I don't see any use putting
all that in flie record.
Air. Alay: If Your Honor please, in view of the statement
made by counsel I introduce into the evidence a contract un
der date of October 27,1941, and three letters attached there
to., the contract being signed by Stone & Webster Engineering

60

Supreme Court of Appeals of Virginia

Corporation, by J. G. Lotz, president of the company, and
Virginia Electric & Power Company, by S. B. Terrell, VicePresident, and ask they be filed as Exhibit 2 in the evidence,
the letters and contract being all under one staple and intro
duced as one exhibit. I will identify the letters that are at
tached. The three letters referred to consist of a letter of

March 30, 1942, from J. G. Holtzclaw, President of Virginia
Electric & Power Company, to Stone & Webster Engineering
Corporation, a letter of April 6, 1942., from F. A. Stevens,
Vice-president and Treasurer of Stone & Webster Engineer
ing Corporation to Mr. J. G. Holtzclaw, President of Virginia
Electric & Power Company, and the third letter is a letter of
April 8, 1942, from J. G. Holtzclaw, President of Virginia
Electric & Power Company, to Mr. F. A. Stevens,
page 56 }• Vice-President and Treasurer of the Stone & Web
ster Engineering- Corporation.
Now by similar understanding we introduce and file as Ex
hibit 3, Exhibit A-2 in the evidence, a contract under date
the 1st day of October, 1942, and signed by Virginia Electric
& Power Company,, by Stone & Webster Eng-ineering Corpo
ration, agents, by J. H. Hood, Vice-President, and Eichmond
Structural Steel Company, Inc., by W. W
whatever
his name is—^President.

By like understanding we introduce into evidence copy of
an insurance policy issued to the Richmond Structural Steel

Company by the Liberty Mutual Insurance Company, it be

ing copy of policy No. -b5-03221-Va., the policy period being
from January 1, 1943, to January 1, 1944, and ask that it be
filed as Exhibit 4.

Now, if Your Honor please, I desire to request from the
opposing counsel the insurance policy issued to the Stone &

Webster Engineering Corporation by the Royal Indemnity
Ompany.

Mr. Bowles: This is the letter on the same footing as the
contract I was asked to produce and there it is.
Mr. May: I introduce in evidence and ask that it be filed

as Exhibit No. 5 the insurance policy issued by Royal In
demnity Company to Stone & Webster Engineering Corpo
ration and others, the policy dates being from
page 57[ May 1, 1943, to May 1, 1944.
If Your Honor please, the defendant rests.
The Court: All matters are now before the court. When

you say tlie defendant rests you mean the plaintiff in reply
to the defendant's proceedings now.

Mr. May: Yes. We rest on the issues raised by the repli
cation by way of traverse.
Testimonv concluded.
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page 58 } "AMENDMENT TENDERED NOV. 15, 1945,
W. D,IV

Virginia:
In the Law & Eqnity Oonrt of the City of Richmond.
Maybelle P. Sykes, Administratrix of the Estate of Raymond
Harris Sykes, deceased, and Liberiy Mutual Insurance
Company,Plaintiffs,
V.

Stone & Webster En^neering Corp., a Massachusetts corpo
ration, Defendant.
AMENDMENT TO NOTICE OP MOTION FOR
JUDGMENT.

By way of its separate and individual amendment to the
notice of motion for jndgment the plaintiff, Liberty Mutual
Insurance Company, alleges, in addition thereto, as follows;
That the said Raymond Harris Sykes, now deceased, at the
time of the wrong complained of in the notice of motion for
judgment was employed by the Richmond Structural Steel
Company, Inc., a Virginia corporation, and that the plaintiff,
Liberty Mutual Insurance Company, had theretofore issued
to the said Richmond Structural Steel Company, Inc., its cer
tain policy .of workmen's compensation insurance. No,
05-03221-VA, dated January 1, 1943, by the terms of which,
among other things, it undertook to pay on behalf of the said
Richmond Structural Steel Company, Inc., any sum or sums
of money which the said Richmond Structural Steel Company,
Inc., should become obligated to pay to any of its workmen
under the Virginia Workmen's Compensation Act because of
any accident arising out of the employment of said workmen
in connection with the operations of the said Richmond Struc
tural Steel Company, Inc., in performing its contract for the
furnishing and erection of structural steel in the construction
of the power station building in the notice of mo-

page 59 } tion for judgment mentioned; that pursuant to the
provisions of the Virginia Workmen's Compensa

tion Act and because of the wrong of the said defendant..
Stone & Webster Engineering Corporation, as in the notice
of motion for judgment alleged, the plaintiff. Liberty Mutual
Insurance Company, pursuant to an award of the Industrial
Commission of Virginia, dated December 8, 1943, was com
pelled to pay to the dependents of the said Raymond Harris

Sykes, deceased, or is obligated to pay, the follomng sums
of monev;
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Compensation paid and to be paid

$5,400.00'

Burial expenses
Reimbursement of Maybelle F. Sykes for nurses

150.00i
42.00

Morrissett & Sons for ambulance
Dr. T.B. Leonard
Br. C.C. Cokman

lO.OO
24.00
200.00

Medical College of Virginia

106.80

Total

$5,932.80

Wherefore, pursuant to the provisions of Section.1887 (12)
of the Code of Virginia and by way of exoneration and in
demnity, the said plaintiff. Liberty Mutual Insurance Com
pany, allege?- that it is entitled to recover of the defendant.
Stone arid Webster Engineering Corporation, the sum of
$5,932.80 with interest from December 8, 1943.
LIBERTY MUTtTAL INSURANCE.

COMPANY,
By JOHN a MAY, JR.,
ROBERT LEWIS YOUNG
Counsel

page 60 I -''ORDER TO FLLE WRITTEN AlVIENUlMENT
W. D.M,*^

Virginia:
In the Law &• Equity Court of the City of Richmond.
Maybelle F,Sykes, Administratrix of the Estate of Raymond
Harris Sykes, deceased, and Liberty Mutual Insurance
Company, Plaintiffs,
V.

Stone & Webster Engineering Corp., a Massachusetts corpo
ration, Defendant.
ORDER.

This day came again the plaintiff, Maybelle F. Sykes, Ad

ministratrix of the Estate of Ra;;^ond Harris Sykes, de
ceased, by her attorney; the plaintiff. Liberty Mutual Insur
ance Company, by its attorneys; and the defendant. Stone &
Webster Engineering Corporation, a Massacbusetts corpora
tion, by its attorney, and thereupon the plaintiff, liberty

Mutual Insurance Company, ty its attorneys, asked leave to
iSle its separate and individual amendment to the notice of
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motion for judgment in this action, and it being considered
by the Court that the said Liberty Mutual Insurance Com
pany is and has been since the filing thereof a party plaintiff
and a party beneficially interested in the cause of action al
leged in the said notice of motion for judgment, leave is ac
cordingly granted to the said Liberty Mutual Insurance Com
pany to file its amendment to the notice of motion for judg
ment.

page 61 1- CERTIFICATE OF THE TRIAL JUDGE.

I, Willis D. Miller, Judge of the Law & Equity Court of the
City of Richmond, Virginia, do certify that the foregoing is a
true and correct transcript of the evidence adduced, the ob
jections to the evidence., or any part thereof, offered, ad
mitted, rejected or stricken out, motions and rulings thereon,
and all exceptions noted, and other incidents of the trial of
the case of Maybelle F. Sykes, Administratrix of the estate
of Raymond Harris Sykes, deceased, versus Stone & Webster
Engineering Corporation, a Massachusetts corporation, upon
the issues raised by the replication by way of traverse to all
defensive pleadings, on October 12, 1945.
The exhibits referred to in the foregoing testimony and
otfered in evidence and marked Exhibits A-1, 2, 3, 4, and 5,

initialed by me, are hereby made a part of the record in this
case, and at the request of either party may be transmitted
to the Supreme Court of Appeals in lieu of copies thereof.
I further certify that the foregoing Amendment to Notice
of Motion for Judgment offered by the plaintiff. Liberty
Mutual Insurance Company, marked and initialed by me,
''Amendment tendered Nov. 15, 1945, W. D. M.", and the
order, which, if entered, would have allowed the filing of the
said amendment., marked and initialed by me, "Order to file
written amendment. AV. D. M.", both for the purpose of iden
tification only, and now hereby made a part of the record in
this case, were before me in this case on November 15, 1945.
I further certify that this certificate has been
page 62 tendered to and signed by me within the time pre
scribed by Code Section 6252 for the tendering and
signing bills of exception, and that reasonable notice in writ
ing has been given to the attorney for the defendant of the
time and place at which said certificate would be tendered.
Given under my hand this 8th day of April, 1945.
WILLIS D. MILLER, Judge.
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page 63 [•

I, Luther Libby, Jr., Clerk of the Law and
Equity Court of the City of Richmond, do hereby
certify that the foregoing is a true transcript of the record
(being the entire record except the exhibits) in the above en
titled cause wherein Maybelle P. Sykes, Administratrix of
the estate of Raymond Harris Sykes, deceased, is complain
ant and Stone & Webster Engineering Corporation, a Massa
chusetts corporation, defendant, and that the defendant had
due notice of the intention of the plaintiff to apply for such
transcript.
Witness my hand this 9th day of May, 1946»
LUTHER LIBBY, JR., Clerk.
Pee $20.00.

A Copy—Teste:
M. B. WATTS, C. C.
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