IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 3281
R. L. REYNOLDS, AppeJlant,
versus

:MRS. ,JIMMIE 0. DIXON, Appellee.

PETITION FOR APPEAL.

To tlie Honorable Ju,'lficcs o.f lhe Supreme Court of _4.ppeals
of Yirginia:

Your petitioner, R. L. Reynolds, respect.£ ully represents
that he is aggrieved by the entry of a final decree in the Law
and Chancery Court for the City of Roanoke, Virginia, on
Februa1·y 4, 1947, in the above-styled cause. The error of
said Court in the entry of said final decree will be apparent
in a transcript of the record herewith presented.
STATEMENT OF PROCEEDINGS AND FACTS.
The appellant instituted a chancery suit in said Law and
Chancery Court, the object of which was to compel specific
performances of n contract for the sale of r~al estate.
· The Bill of Complaint alleges thut appellee is t.he owner of
the fee simp,le title to a house and lot in the City of Roanoke,
which property was occupied by appel1ant as tenant of appellee at the date of said contract of sale. It is further alleged that appellee orully bargained and agreed to sell the
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said property to appellant for Seven Thousand ($7,000.00)
- Dollars cash and that appellant orally bargained and agreed
to purchase the prope~ty for that consideration ai, soon as,
title could be _examined and the property appraised in order
for the buyer to secur~ a. loan.
. Those conditions wete agreed between the. parties and appellee instructed appel ant to proceed toward closing the sale.
Immediately thereaf er appellant i:eceived from the seller
the letter and envelop , marked "Exhibit A" in the Bill of
Complaint, which 1 tter confirmed the oral contract afore2• said, and stated al the essential •terms thereof. Whereupon, appellant se ured an appraisal of the property and
his loan was approved
A few days later a pellee wrote a second letter in which
she indicated her inten ion not to convey the said property except for a higher price and appellant by letter answered that
he considered the ori inal contract to be hinding upon the
parties.
The appcllce filed a qcmurrer to the Bill of Complaint, stating that "no contract fn writing as required by- Section 5561
of the Code of Virgini was ever executed'' by the appellee,
and that no enforceabl contract for the sale of the said property .was ever enterei into upon which a cause for action
could be based.
The demurrer was a ·guecl orally before the trial court, the
nppellee contending- th t the memorandum relied upon by appellant contained an i sufficient description of the property
to be conveyed. The murrer was sustained by the final decree of February 4, 19 .7, to which ruling of the trial court the
appellant excepted.
ARGUMENT.
Since the final <leer
what respects the me
insufficient but rrithcr
contract was "within
to be complete must

e of tho trial court did not specify in
orandum relied upon by appellant was
adopted the broad language that the
he Statute of Frauds", tl1(' argument
be as broad as the decree.

glcrnlly

"The memeonmdu need not itself constitute a contract
and apart from its off ct ns a mcmormulum, it need have no
legal operation. Them must be a valid oral contract. however, of which the m~morandum is an accurate statement, ·
though not necessaril. made with that intent. It is well settled that the memoran lum must be complete in itself, and it
cannot be eked out by qnrole evidence."
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Williston on Contract, Rev. Ed. (1936), Vol, 2, page 1618.
Rahm v. Klerner, 99 Va.10 (1900).
The intent to make a memorandum is not a requisite since
the purpose of the Statute of Frauds is to provide formality
of proof and not to impose a new rule of Jaw as to what may
constitute a valid contract.
See ,vmiston on Contract, supra, at page 1662.
.. THE PARTIES.
Of course, it is essential that the memorandum state the
substance of the transaction to which it relates; and it is neces- •
sary, therefore, that both the buyer and the seller be identifiable from the terms of the mcmorandum.
In the case before the Court it is abundantly clear from the
letter of appellee that she is the seller. References to a sale
are frequently expressed, and s110 identifies herself as landlady of the addressee. Probably the sureRt identification of
appellee as seller is her sentence: "This first party did not
appreciate me letting you have it since they offered me $7,000
first.''
To identify the buyer., we need to note that the letter begins
with a salutation to it "Dear Mr. Reynolds", and the envelope
is addressed to appellant at his home address.
an address on n letter may supply a defect in the
letter itself as a memorandum."
'' •

e

0

Williston on Contracts, .citpra, at page 1624, citing Pearcrt
v. Gardner (1897), l Q. B. 688.
THE TERMS.
The consideration or purc]1ase price is fixed in the letter of
ap11ellee at $7,000.00; however, it is not stated whether payment is to be deferred, partly def erred or .by cash. Tl1e allegation of the Bi11 of Complaint is that the price was to be
paid in cash, and no answer for appellee bas been filed 1o indicate that the oral contract provided for other than a cash
payment. 'Certainly the cardinal purpose of the statute to
prevent tlrn perpetration of frand is not violated when the
consideration is plainly stated in the memorandum and the
buyer offers cash, all~ging that to be his contract. l\foreovei.·,
Section 5561 of the Code of Virginia provides that the con-
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sid<.>ration need not be expressed in the writing, and may be
proved, if necessary, by other evidence.
Rahm v. Klemcr, supra, Virginia Code 1912 (Michie),
Sec. 5561. ·
~THE DESCRIPTION.
The appellant argues that the following excerpt from the
letter o~ appellee fixes a de§iCfiptjgn of the property which is
the subJect-matter of the contract: "I felt tlmt you should
(Emhave the first refusal of it a,'LJlou are livina tl1er;e
phasis supplied.) Moreover, the ddvelope~1cd to the
roperty of
letter contains an accurate street a ress of
. appellee in which apellant was 1·esiding as tenant. The memorandum repeatedly refers to the landlord-tenant relationship
of the parties, which, considered together with tl1e excerpt
aforesaid, established at once without the aid of parole testimony that the 1·eal estate to be conveyed is the property of
appellee in which appellant was residing at the time of the
agreement and letter. Of com·se, a meets-and-bounds description must be supplied by parole reference outside the memorandum.
In Falls of Neuse Mfg.· Co. v. Hendricks, 106 N. C. 485, 11
8. E. 568 (1890), the phrase "hi
1e now lives"
was held sufficient if susceptible of indeutification y ex unsic
evidence". See also the same result in Chambers v. Murphy,
192 Ky. 839, 234 S. ·w. 960 (1921), wl1ere the ngret•ment was
to sell 'Ws Jund" with right reserved "to remain on the
premises" for a=;tated period, the latter phrase perfecting
identifications.
·
$

,,.

,j) ' '

In Croety v. Effler, 60 W. Va, 258, 54 S. E. 345 (1906)., it is
said (page 263) :
'' Although the state, county ancl district may be omitted
from the description, it is essential that Janel to be sold be
so described as to be capable of being distinguished from
other lands. It is JU2l!l.ecessary that the contract should contain such a description as, without the aid of extrinsic testimony, to ascertain precisely what was agreed to he sold.''

In Michelson v. Shernum, et als. (:Mass.), 39 N. E. (2d) 633
(1942), the Court stated that when a seller owns onlv one
estate which answers the description given in a memorandum,
that must be taken to be the estate to which the memorandum
refers, and a memorandum tltat contains only a slight description of such an estate will satisfy the requirements of the Statthe defendant.

R. L. Reynolds "· l\frs. Jimmie 0. Dixon
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ute of Frauds: Citing Mead v. Parker, 115 Mass. 413, 414,
15 Arn. St. Rep. 110. See also, Gilbert v. ,Treniblay, 79 N. H.
431,111 Atl. 314 (1920), whei·ein on a receipt the phrase "234
Union Ave. and lot" was beld sufficient.
5*
•1t might be suggested that the letter of appellee constituted an offer to sell w11ich was not accepted by appellant; however, a careful reading of the memorandmn
demonstrates that the parties bad reached agreement.. Appellee uses the past tense when she wrote: '' This first party
did not appreciate me letting you have it since they offered
me $7,000 first."
Th Supreme Court of .Appeals of Virginia, referring to a
letter containing "conclusions reached", clca]t with that question as follows:
"\Ve think, the1·efore, that the letter in question was not
an offer to negotiate or proposal for acceptance, but a written
memorandum of a previous verbal agreement " • e."
C. d; 0. Ry. Co. v. 1Filliams Slate Co., 143 Va. 722, 129 S. E.
499 (19'25).

CONCLUSION.
Petitioner respectfmlly submits tlint the Bill of Complaint
and exhibits attached thereto are suffiC'icnt in law to establish
the essential terms of a contract fol' the sale of real estate enforceable in equity; and, therefo1:c, beipg~a.gg:cieved pnqrs.that ,,,,,__.-~ e a l may be awarded to hnn,..-ffltd-th8i--the=-dee~-oomp]aiued. oi'. J!lUl:y be-re¥iewe<l..and-l!e.~-- _
Counsel for petitioner desires to state orally the reasons
:for reviewing the decree complained of.
Counsel for petitioner hereby avers that a copy of this petition was mailed Febn1ary 18., 1947, to Mr. John Strickler,
Roanoke, Virginia, counsel for record for tlle appellee.
The petitioner by his counsel hereby adopts this: petition
as his brief, and prays that it may be so treated should tl1e
requested: appeal be granted.

R.. L. REYNOLDS,
By Counsel.
ARTHUR E. SMITH,
Counsel for Petitioner,
1016 Colonial Bank Bldg.,
Roanoke, Virginia.
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•ATTORNEY'S CERTIFICATE.

I, Arthur E. Smith, of Roanoke, Virginia, an attorney at
law practicing in the Supreme Court of Appeals of Virginia,
do certify that in my opinion the decree complainecl of in the
foregoing petition should be reviewed by the Supreme Court
of Appeals of Virginia.
Given under .my hand this 13th day of February, 1947.
ARTHUR E. SMITH.
ACKNOWLEDGMENT OF RECEIPT OF COPY OF
PETITION.

I hereby acknowledge delivery to me of a copy of the foregoing petition on the 18th day of February, 1947, together
with notice that the original thereof will be presented to the
Honorable Herbert B. Gregory, a Justice of the Supreme
Court of Appeals of Virginia, at Roanoke, within five days
·
from the date hereof.
I desire to avail myself of the privilege of filing within ten
days from the date hereof a written brief in opposition to the
granting of an appeal.
JOHN STRICKLER,
A ttornoy for Appellee.
Filed 2-24-47.
H.B.G.
April 16, 1947. Appeal awarded by the court. Bond $300.

June 2, 1947. Appeal dismissed for failure to pay writ tax.
June 3, 1947. Appeal reinstated.
M. B. W.

R. L. Reynolds v. Mrs. Jimmie 0. Dixon
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RECORD
VIRGINIA.:
''

Pleas before the Honorable, S. L. Fellers, Judge of the
Court of Law and Chancery of the City of Roanoke, Virginia, on the fourth day of February, one thousand nine
hundred and forty-seven, A. D. 1947.

R. L. Reynolds,
'V,

Mrs. Jimmie 0. Dixon.
Be it remembered that heretofore,, to-wit: On the 12th day
of November, 1946, the complainant, R. J. Reynolds, sued out
of the Clerk's Office of the Court of law and Chancery of the
City of Roanoke, Virginia, his summons in cl1ancery against
the respondent, :Mrs. Jimmie O. Dixon, returnable to the Sec- .
ond November, 1946, Rules for said Court, which was duly
served on said respondent by the Sergeant of said City and
returned to and filed in 'said Clerk's Office and prescribed by
law. And on the 22nd day of November, l 946, the complainant filed his bill, which is in tlie words and figures followingto-wit:
· page 2

~

BILL OF COMPLAINT.

To the Honorable Stanford L. Fellers~ ,Judge of the Law and
Chancery Court for the City of Roanoke, Virginia.
The complainant respecti'nlly represents:
1. That your complnirnmt and the defendant are above tl1c
age of 21 years and bona fide residents of and actually domi·
ciled in the City of Roanoke, Virginia;
2. That 911 or about the .... day of April, 1946, the defendant was the owner in fee simple of a certain tract or parcel
of land in the City of Ronnoke, Virginia, with appurtenances
thereto belonging, and more particularly described as follows:

BEGINNING at a point on the north side of Berkeley A.venue 215 feet west of the western boundary of Amherst Street,
which point is the line diYiding Lot 17 from Lot 16, Block 3,
Section 4, of the map of the Virginia Heights Corporation;
thence N. l 1 ° 30' E. 158.66 feet to the southern line of Moun-
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tain View Terrace at a point thereon at the dividing line betw~en said Lots 16 and 17; thence N. 78° :~O' W. along tl1e
said southern line of Mountain View Terrace as it curves 50
feet more or less to the line dividing said Lot 16 from Lot 15
on the aforesaid map; thence S. 11 ° 30' ·w. 160 feet to t]1e
northern line of Berkeley A venue; thence S. 78 ° 30' 50 feet
to the place of BEGINNING; and being the same property
conveyed to Mrs. Jimmie 0. Dixon by the C. T. H. Corporation, by deed dated October 21, 1939, and recorded in the
· Clerk's Office at Roanoke., Virginia, in Deed Book 648, at
Page 191.
page 3

~

3. That on the date aforesaid your complainant
was the tenant oecupying the premises afore said by
lease agreement with the defendant; that the defendant was
making lier home and working at ,·villiamsburg, Virginia, mid
notified your complainant that she was preparing to sell lier
1·eal estate aforesaid for the swn of $7,000.00 cash and stated
-that she wished to offer your complainant first opportunity
· to purchase the said property; that your complain~nt accepted the offer of the defendant to purchase the aforesaid
property at the purchase p.11ice of $7~000.00, informing the defendant that it would be necessary to have the property appraised and the title examined in order to eecure a loan from
the bank; that the clefendant agreed ancl bargained to the
terms of the contract and asked your complainant to proceed
with the necessary steps to close the transaction;
4. That on April 10, 1946, the cle.fendant wrote your <'Olll. plainant a letter setting forth in detail the contract of the
parties, which said letter is attachecl hereto, markecl ;'Exhibit A", and made n part of this bill of complaint;
5. That your complainant paid the bank for securing an
appraisal of the property and received from the bank a confirmation of his loan; that on April 17, 1946, the defendant
wrote your complainant a letter from ,vmirunshurg, Virginia,
withdrawing her offer to sell the- aforesaid real estate except
at the higher price of $8~500.00; and ;'OUr complainant, on
Ap1·il 23,. 1946, answered the withdrawal letter of the defendant, stating that he considered the contimct binding on both
parties and was read.v,. willing and able to perform his pa1·t
of the agreement ;
6. That several weeks subsequent to the letter of your complainant of April 23. the defendant moved back to the- City. of
Roanoke, Virginia, and f ru1ed and refused to convey the property aforesaid to your complainant, pursuant to the terms of
the contract; and,. moreover, the clefendant hns depage 4 ~ mantled by no.tice in writing that ~·onr complru.nant
give up the premises :md mak<:' them nvailahle to

R. L. Reynolds v. Mrs. Jimmie O. Di~on
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'WHEREFORE, your complainant, being without remedy
except in a court of equity, prays that the said l\'{rs. Jimmie
O. Dixon may be made a party defendant to this suit and be
required to answer this biJl of complaint, but not under oath,
the answer under oath being hereby expressly waived; that
proper process may be issued and served upon the defendant
by personal service; that your complainant may be granted
specific performance of the contract afo.resaid as follows, towit: that tl1e said defendant may be required to execute and
deliver to your complainant a deed to the aforesaid real estate, your complainant being ready, willing and able to pay
the purchase price of $7,000.00; that the defendant may be
required to pay the costs of tl1is proceeding; and that your
eomplainant may have such other, further and general relief
as the nature of his case may merit or to equity shall seem
proper.
And he will ever pray, etc.
R. L. REYNOLDS
By ARTHUR E. SMITH.
Counsel

ARTHUR E. SMITH, p. q.
EXHIBIT" A".
Williamsburg Inn
"'\Villiams burg, Virginia
4-10-46
Dear 'Mr; Revnolds:
Just Rec'd a letter from Mrs. Johnson (my niece) stating
you were having papers in regard to sale fixed up at your
Bank.
I may not get to come to Roanoke to sign papers, but I can
put my signature through mail.
Not that I don't trust you for I am sure you would fix things
·
0. K. but I prefer some of my relatives looking after
page 5 } my business. I have told them wlrnt Lawyer to consult, etc.
I think I mentioned to you in phone message that Mr. &
Mrs. Johnson would look after the business of the sale for me
Exhibit A
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This,:fh-st party did not appreciate me letting you have it
since they offered me $7,000.00 first.- I felt that you should
have the refusal ofj.t_ as you are H:riug ~rQ.--and have been
so nice to me, whicIT do appreciate. I do think you a1·e getting cheaP. rent, but of course this is all I asked as I was
anxious to' rent before leaving home.
I will ask you kindly to let Mr. & Mrs. Johnson to attend
to the. business, which I am sure will be O K with you, at my
suggestion.
Thank yon,
I am respectfully,
JIMMIE DIXON.

P. S. Please do not think Mr. & Mrs. Johnson are meddling
because they are just taking it on themselves to accommodate
m~.

( end9rsement found on back)
Received Nov 22 1946
and filed
Lena Mills
Deputy Clerk.
page 6
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PART OF EXHIBIT "A", ·w1TH BILL.
(U. S. Stamp)
Williamsburg, Va.
Apr 11
9:30 AM
1946

WILLIAMSBURG, INN
Williamsburg, Virginia

Mr. R. J. Reynolds
211 Berkeley Ave., Va. Hts.
Roanoke-15, Virginia.
page 7 ~

DEMURRER:

The said defendant says that the hill of complaint in this
suit is not sufficient in law and states the grounds of demurrer
relied on to be as follows :

R. L. Reynolds v. Mrs. Jimmie 0. Dixon
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That no contract in writing as required by Section 5561 of
the Code of Virginia was ever executed by the defendant,
Mrs. Jimmie 0. Dixon and that no enforceable contract for .
the sale of the property mentioned in the. bill of complaint ·
was ever entered into upon which this. cause of action can be

.

~~d

.

MRS. JIMMIE O. DIXON
JOHN STRICKLER,
Counsel
( endorsement found on back)
Filed Nov. 29, 1946.

By leave of Court
R. J. Watson, Clerk.
page 8
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ORDER.

And at another day to-wit: On the 29th day of November,
1946., the following order was entered.
This day came the defendant, by Counsel, and asks leave to
file a demurrer in this suit, and the same is accordingly filed.
DECREE.
And at another day to-wit: On the 4th of February, 1947,
the following decree was entered.
This cause came on this day to be heard upon the bill of complaint filed herein, together with the exhibits attached tl1ereto
and the demurrer filed thereto by the defendant.
It appearing to the Court that the letter filed as an exhibit
with the bill of complaint is not sufficient in law to constitute
an enforceable contract under the statute of Frauds, it is
accordingly ADJlIDGED, ORDERED and DECREED that
the demurrer filed by the defendant be sustained and the com1
plainant's bill be dismissed.
,vhereupon, the complainant, by Counsel, excepted to the
ruling of the Court.

.
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CLERK'S CERTIFICATE .

~

. · State of Vi~ginia,
City of Roanoke:
I, R. J. Watson, Clerk of the Court of Law and Chancery
of the City of Roanokea Virginia, do hereby certify that the
foregoing is a true, correct and complete transcript of the
record of .the Chancery cause of R. L. Reynolds agai1u;t Mrs.
Ji.mµlie O. Dixon, lately determined by said Court. I further
certify that notice of the application for this transcript has
been duly given to counse] for the respondent, as required by
law.
Given under my hand th~s the 20th clay of February, 1947.

R. J.'WATSON,
Clerk.
Fee for transcript, $3.50.
A Copy-Teste:
M. B. WATTS, C. C.
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