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Record No. 3962
In the
Supreme Court of ~ ppeals of Virginia
at Richmond

WILLIS GRAHAM HARDIMAN AND
VIRGINIA STAGE LINES, INC.
V

HOWARD DYSON, ADMINISTRATOR OF
THE ESTATE OF BARTON RUSSELL
DYSON, DECEASED
FROM T H E CIRCUIT COURT OF CAROLHfE COU NTY.

RULE 5 :12-BRIEFS.
§5. NuMBER OF CoPrns. T wenty-five copies of each b1·ief shall
be filed wit h the clerk of the Cou rt, an<l at least three copies
mailed or deliver ed to opp osing counsel on or before the day
o.n which the brief is :filed.
§6. S1zE AN D T YPE. Briefs shall be nine inches in length and
six inC'hes in width, so as to conform in dimensions to the
printed record, and shall be printed in type not less in size, as
to height and width, than the type in which the record is
printed. The r ecord number of the case and the names and
addresses of counsel submitting the brief shall be printed on
the front cover.
ALB. WATTS, Clerk.
Court opens at 9 :30 a. m.; Adjourns at 1 :00 p. m.

RULE 5 :12---BRIEFS
§1. Form and Contents of Appellant's Brief. The opening brief of appellant s hall
contain:
(a) A subject index and table of citations with cases alpha betically arranged. The
citation of V irginia cases shall be t o the official Virginia Repor ts a nd, in a ddit ion,
may refer to other reports containing such cases.
(b) A brief statement of the materia l proceedings in the lower court, the errors
assigned, and t he questions involved in the appeal.
(c) A clear and concise statement of the facts, with references to the pages of
the printed record when there is a ny possibi lity that the other side m ay question the
statement. \,Vhen the facts are in dispute the brief shall so state.
(d) With respect to each assignment of error relied on, the principles of law, t he
a rg ument and the authorities shall be stated in one place and not scattered through
t he brief.
(e) The sig nature of at least one attorney practicing in this Court, and his address.
§2. F orm and Contents of Appellee's Brief. T he brief for the appellee shall contain:
(a) A subject index and table of citations w ith cases alphabetically arranged. Citations of Virginia cases must refer to the Virginia Reports and, in addition, may refer
to other reports containing such cases.
(b) A statemen t of the case a nd of the points involved, if the appellee disagrees
with the statement of appellant.
(c) A statemen t of the facts which are necessary to correct or amplify the sta tement in appellant's brief in so far as it is deemed erroneous or inadequate, with app ropr iate references to the pages of the record.
(d) Argument in support of the position of appellee.
The brief sha ll be signed by a t least one attorney practicing in this Court, g iving
·
his address.
§3. Reply B rief. The rep ly brief (if any) of the appellant shall contain alt the
a uthorities relied on by him not referred to in his opening brief. In other respects
it shall conform to the requirements for appellee's brief.
§4. Time of Filing. As soon as the estimated cost of printing the record is paid
by t he appellant, the clerk shall fo rthwith proceed to have printed a sufficient number
of copies of the record or the designated par ts. Upon receipt of the printed copies
or of the substituted copies a llowed in lieu of printed copies under Rule S :2, the
clerk shall forthwith mark the filing date on each copy and transmit three copies of
the printed record to each counsel of record, or notify each counsel of record of the
fili ng date of the substituted copies.
(a) The opening brief of the appellant shall be filed in the clerk's office within
twenty-one days after the date the printed copies of the record, or the substituted
copies allowed under Rule S:2, are filed in the clerk's office. The brief of the appellee shall be filed in the clerk's office not less than twenty-one days, and the reply
brief of the appellant not less than two days, before the fi rst day of the session at
which the case is to be heard.
(b) Unless the appellant's brief is fi led at least forty-two days before the beginning of the next session of the Court, the case, in the absence of stipulation of
counsel, will not be called at that session of the Court; provided, however, that a
criminal case may be called at the next session if the Commonwealth's brief is fi led at
least fourtee n days prior to the calling of the case, in which event the reply brief for
the appellant shall be fi led not later than the day before the case is called. Th is paragraph does not extend the time a llowed by paragraph (a) above for the fil ing of the
appellant's brief.
(c) Counsel for opposing parties may fi le with the clerk a written stipulation
changing the time for filing bric£s in any case; provided, however, that all briefs
m ust be filed not later than the day before such case is to be heard .
§5. Number of Copies. Twenty-five copies of each brief shall be fi led with the
clerk of the Court, and at least three copies mailed or delivered to opposing counsel on
or before the day on which the brief is filed.
§6. Size and T ype. Br iefs shall be nine inches in length anci six inches in width,
so as to conform in dimensions to the printed record, and shall be printed in type not
less in s ize, as to height and width, than the type in which the record i~ printed. The
record number of the case and the names and addresses of counsel submitting t he brief
.
shall be printed on the front cover.
§7. Effect of Noncompliance. If neither party has filed a brief in compliance w ith
t he requir emen ts of this rule, t he Court will not hear oral argument. If one par ty has
but the other has not fi led such a brief, the party in default w ill not be heard orally.
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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 3962
VIRGINIA:
In the Supreme Court of Appeals held at the Court-Library
Building in the City of Richmond on Wednesday the 28th day
of November, 1951.
·
WILLIS GltAHAM HARDIMAN AND VIRGINIA STAGE
LINES, INCORPORATED,
Plaintiffs in Error,
against

HOWARD DYSON, ADMINISTRATOR OF THE ESTATE
OF BARTON RUSSELL DYSON, DECEASED, . .
Defendant in Error.

From the Circuit Court of Caroline County.

Upon the petition of Willis Graham Hardiman and Virginia
Stage Lines, Incorporated, a writ of error and supersedeas is
awarded them to a judgment rendered by the Circuit tJourt of
Caroline County on the 23rd day of June, 1951, in a certain
notice of motion for judgment then therein depending wherein
Howard Dyson/ administrator of the estate of Barton Russell·
Dyson, deceased, was plaintiff ·and the said petitioners were
defendants, upon the petitioners, or some one for them, entering
into bond with sufficient security before the clerk of the said·
circuit court in the penalty of thirty-five hundred dollars, with
condition as the law directs.
· ··
....
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RECORD
Virginia:

In the Circuit Court of Caroline County.
Howard Dyson, Administrator of the Estate of Barton ·Russell
Dyson, Deceased,
t·.

Willis. Graham Hardiman and V)rgmia Stage Lines, Inc.
*

page 7}

*

. *

*

*

INSTRUCTION No: 1.

The court instructs the jury that although you may believe
·from the evidence that .the deceased was guilty of negligence,
neverth~].ess, if you believe that Willis G. Hardi~n, the dr:var
of said bus, saw, or by the exercise of reasonable care could have
seen within sufficient time to have avoided the accident with
safety to himself, that the deceased was in a perilous position
from which he was unable to extricate himself, then you should
find a verdict for the plaintiff, and fix his damages at a sum not
to exceed the amount sued for.
Given.
L. M. B.
28 Feb. 51.
*

page 11}

*

*

*

*

INSTRUCTION No. D.

The Court ~nstructs the jury:
That even though they may believe that the defendant,
Hardiman, was guilty of negligence in the operation of the Vir..
ginia Stage Lines, Inc., bus, that since plaintiff's decedent,
Dyson, was also guilty of negligence, if they further believe that
the negligence of plaintiff's decedent, Dyson, continued up to
the moment of the impact, and concurred in proximately causing the accident, then they must find their verdict in favor of the
defendants, Hardiman, and Virginia Stage Lines, Inc., unless
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the jury believes from the evidence that the defendants had a
last clear chance to avoid said injury as set forth in the first two
instructions given you by No. 1 and No. F.
Given.
L. M. B.

28 Feb. 51.
page 12 ~

INSTRUCTION No. E.

The Court instructs the jury:
That the laws of the State of Virginia reqmred plamtiff's
decedent in proceeding southwardly over and along Route 2,
to walk facing traffic on the edge of the highway; and that the
evidence in this case is uncont.rachcted that plaintiff's decedent
was not so walking, so the Court tells you that plaintiff's decedent was guilty of negligence as a matter of law in walking
southwardly on the western one-half of the highway with his
back to approaching traffic, and if such negligence was the sole
proX1IDate cause of the accident or concurred up to the moment
of the accident with the negligence of the defendant, Hardiman,
if any, then the plaintiff cannot recover; and you must find your
verdict for the defendants, Hardiman, and Virginia Stage Lines,
Inc., unless the jury believes from the evidence that the defendants had a last clear chance to avoid said injury as set forth
in the first two instructions given you by No. 1 and No. F.
Given.

L. M. B.
28 Feb. 51.
page 13 ~

INSTRUCTION No. F.

The Court instructs the jury:
That there is no last clear chance involved in a case where
each party, that is, the plaintiff and the defendant, have an equal
opportunity to avoid an accident.
·
That last clear chance is never applied except in a case where
the party relying upon last chance proves by a preponderance of
the· evidence that he was in a position of peril from whlch he could
not or apparently would not be able to escape, and that the other
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party saw or in the exercise of ordinary care should have dis'='
covered the position of peril of such party in time, in the ex':'
ercise of ordinary care under all the circumstances to do the
necessary acts to avoid striking him; and that unless they believe from all the evidence in this case that the defendant,
Hardiman, in the exercise of ordinary care discovered or
could have discovered plaintiff's decedent, Dyson, in a position
of peril from which he could not or apparently would not be
able to extricate himself, and thereafter had sufficient time
within which to avoid striking plaintiff's decedent, Dyson, you
must find your verdict in favor of the defendants, Hardiman,
and Virginia Stag·e Lines, Inc., since no last clear chance
existed.
Given.
L. M. B.

28 Feb. 51.
*

*

*

*

*

*

*

*

*

*

pa.ge 16 }

OPINION OF THE COURT.
This is an action for death by alleged wrongful act. The
collision that resulted in the death of plaintiff's intestate occurred
on Highway Nos. 2 and 301, at a point about 400 ym-ds south
of the Dixie Service Station. · The time of the collision was approximately 8:15 o'clock P. M. of the 24 of December,. 1948.
· The deceased was obviously intoxicated to a very great extent. When seen by the driver of a bus that preceded the bus
that hit him, the deceased was proceeding on foot northwardly
on the west edge of the roa~. At that time he was about five
to ten feet from the spot where he was struck. Atwill Burruss
who passed the spot a few seconds thereafter said that deceased
at that time was moving south in the center of the south bound
lane. Burruss met the first bus about 400 yards south of the
spot where deceased was hit.
Both Howell, the driver of the first bus, and Burruss testified
that deceased gave every appearance of being very much intoxicated. The bus driver said he was staggering when he passed.
It appears from other testimony in the case that deceased was
very much intoxicated before he started out on the highway, and
it appears from the testimony of Howell and Bussuss that the
drivers of yehicles moving both north and south that passed
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the scene of the collision only a few seconds prepage 17 } ceding it had no trouble in seeing that deceased was
heavily intoxicated, and both passed without hitting
him.
Filed.
L. M. B.

24 May 51.
At the time Burruss passed deceased the first bus had been met
by him 400 yards south of that point and the second bus which
hit deceased was then only 75 or 100 yards from the point where
it struck deceased.
All of the vehicles traveling in either direction at the time and
place of the collision were traveling with their lights on low
beam; and, Hardyman, who was the driver of the bus that struck
deceased, testified that the lights of the approaching vehicles
did not affect his vision.
When asked why he did not see the deceased in time to a.void
hitting h1m, he said that he was. watching the shoulder of the
road and the approaching automobiles and that he had his low
beam lights on aQ.d that he d1d not see deceased until he was 20
to 25 feet from him; that the road was a black top road an<l that
the deceased had on dark clothes.
Welford Reese and Howard Dyson who talked to the dr1ver
of the bus m question shortly after the collision testified that
Hardyman told them when asked as to how he came to his deceased, that "he just did not see hrm."
The weather was clear and visibility was good, Slater, the
State Police officer who was called to the scene, testified. The
road was straight and there was a slight rise in the ground which
is not noticed by one traveling in a vehicle. Deceased was hit
75 to 80 feet from the bottom of the grade.
At the time of the collision the bus was traveling at
page 18 } a speed of 20 to 25 miles per hour and was in third
gear, the maximum speed of which is 27 miles per hour.
The jury found a verdict for· the plaintiff and assessed his
·
damages at $3,000.00 Dollars.
The case presents· but one issue: Was there sufficient evidence to justify the application of the last clear chance rule?
In Anderson v. Payne, 189 Va. 712, 717, 54 S. E. (2d) 82
(1949), Mr. Justice Buchanan speaking for the Court said:
"* * * But in Virgirua it has long been established, and
affirmed in repeated decisions, that the doctrine of last clear
chance applies not only where the defendant actually saw, but
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also where, by the exercise of ordinary care, he ought to have
seen, the plaintiff in a situation of helpless or unconscious penl.
"In Barnes v. Ashworth, 154 Va. 218, 153 S. E. 711 (1930),
the for:rper cases were reviewed and held to establish the doctrine
as applicable in this State, not only to cases in which such peril
of the plaintiff was actually known, but also to cases where it
would have been known if the defendant had exercised reasonable
care to maintain a proper lookout, and was under a legal duty to
do so. This is the rule that has been recognized and followed
in this jurisdiction in aJl subsequent ca~es, wjthout exception.
Keeler v. Baunyardiner, 161 Va. 507, 171 S. E. 592; Fraz1:er v.
Stout, 165 Va. 68, 181 S. E. 377; Dobson-Peacock v. Curtis, 16(>
Va. 550, 186 S. E. 13; Crawford v. Hite, 176 Va. 69, 10 S. E.
(2d) 561; Yellow Cab Co. v. Henderson, 178 Va. 207, 16 S. E. (2d)
389; Harris Motor L-ines v. Green, 184 Va. 984, 37 S. E. (2d) 4, 171
A. L. R. 359; Jenkins v. Johnson, 186 Va. 191, 42 S. E. (2d)
319.
page 19. ~ " 'In short,' said the late Chief Justice Holt in
Maryland v~ Coad, supra, 'he is charged with what
he saw, and with what he should have seen. The antecedent
negligence of a plaintiff: does not of itself preclude his recovery.
Starkly stated, the reason for the rule is this: One cannot loll
another merely because he is negligent.' 175 Va. at p. 581,
9 S. E. (2d) at p. 458."
As was said in Barnes v. Ashworth, 154 Va. 218, 244, 153 S. E.
711 (1930) "In the second class of cases (those in which the defendant does not see or have· actua.1 knowledge of the peril of the
plaintiff, but owes him the duty of lookout), the defendant as a
matter of law is charged with the actual knowledge of what he
must have seen and known had he performed his duty and kept
such a lookout as he is required by law to keep. Hence, in the
second class of cases the rule of the last clear chance has no
apphcation where the negligence of the person injured continued
up to the time of the injury, unless and until it is established that
had the defendant kept such a lookout, as he was required by
law to keep, he would or ought to have been aware, froin facts
and circumstances which would have been brought home to
his knowledge, that the plaintiff was unconscious of his peril
and would take no steps to secure his own safety, or was in a
situation from which the exercise of ordinary care on his part
would not thereafter extricate him * * *."
It is a well e·stablished rule in this Commonwealth that the
driver of a vehicle is at all times when moving required to keep
a proper lookout.
·
·
In Yellow Cab Co. v. Gulley, 169 Va. 611, 617, 194 S. E. 683
(1938) Mr. Justice Spratley speaking for the Court
page 20 ~ said: "The law requires the driver of a car to keep a
proper lookout, in order that he may avail himself of
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what the lookout discloses to prevent injury to himself as well as
to oth~rs. Keeping a lookout is witho1Jt avail unless one utilizes
the information thereby secured. One who keeps a lookout,
and fails to take advantage of what i1; discloses, is as guilty of
negligence as one who fails to keep a lookout. The result is the
same. He who doesn't take heed of a danger signal plainly seen
with the eyes might just as well shut ]~is eyes to the signal. It
is as true today as it was in the days of. the prophet Isaiah, that
the fate of one who seeth but 9bseryeth not, is preordamed.
The rule that one should exercise ordipary and reasonable care
to avoid danger is as old ·as the law of self-preservation. None
are so blind as those who wlll not see."
In Parker v. Norfolk Orange Crush B. Co., Inc., 175 Va. 249, 8
S. E. (2d) 301 (1940) it was held that assuming that decedent was
in a ~tate of negligence while rolling his bicycle on the right side
of the traveled portion of the highway, st.ill it was the duty of the
.operator of defendant's truck to keep a lookout and to use ordinary care and caution commensurate with obvious danger, to
avoid striking and injuring other users of the highway. And in
that case the Court applied the last clear chance rule to permit
the plamtiff to recover against the defendant. (175 Va. 255.)
In Harris v. Howerton, 169 Va. 647, 658, 194 S. E. 692 (1938)
plaintiff who sued .for injuries sustained as the result of a collision with a truck parked without lights testified that to a certain extent he was blinded by the lights of an approaching car
which he met just prior to the collision. In sustaining the
action of the trial court in setting aside a verdict for
page 21 ~ the plaintiff and entering judgment for the defendant,
.
· the Court speaking through Mr. Justice Spratley, said
(169 Va. 658): "It may be true the reason why the plaintiff saw
neither the street light nor the parked truck was that he was paying close attention to the oncoming car. This explanation is
not sufficient excuse, however, for failure to keep a lookout in
the direction ahead.''
In Stratton v. Beryman, 169 Va. 249, 192 S. E. 813 (1937) it
was held that a driver who did not look straight ahead instead
of looking to the side "toward the river, was not keeping a proper
lookout," and therefore guilty of negligence.
In Mcquown v. Pha'U,p, 172 Va. 419, 424, 2 S. E. (2d) 330 (1939)
Mr. Justice Holt, speaking for the Court said: "If Phaup, with
his lights burning, traveling at the rate of five miles an hour, did
· ·not see the plaintiff until after he. struck her, he certainly was
not looking; and if he was not looking, he was negligent * * *."
See also: Via v. Badanes, 189 Va. 44, 52, 52 S. E. (2d) 174 (1949).
In Bailey v. Fore, 163 Va. 611, 618, 177 S. E. 100 (1934) it
was contended that because the defendant was looking straight
ahead that he was not keeping a proper lookout. The Court
held t_hat to look straight ahead was keeping a proper lookout.
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It will be recalled .that two drivers who passed deceased only
seconds before he was struck by the bus driven by Hardyman
had no trouble in seeing him and his helpless· condition The
bus was approaching Burruss and no more than 75 or
page 22 ~ 100 yards from deceased when Burruss passed him
and he had no trouble in seeing deceased and his con-·

dit~~
.
The jury could very properly have concluded from the testimony of Hardyman and from that of Reese and Dyson that
Hardyman was not keeping a proper lookout; and that if he had
done so a.t the speed he was .traveling he could have stopped before hitting deceased.
It will b~ recalled that Hardyman testified that the lights of
3.pproaching vehicles did not affect his vision, but that he was
watching the shoulder of the road and approaching cars; and
that although he could see 100 feet with his lights at low beam
that he did not see deceased until he was within 20 to 25 feet of.
rim. Moreover, the jury could have found, as they no doubt
<lid, that shortly after the collision Hardyman told Dyson in the
presence of Reese when asked why he hit deceased "that he just
did not see him."
.
As heretofore noted Howell, the driver of the first bus, and
Burrus both had no difficulty in seeing deceased and that.he was
in a practically helpless condition and both passed him without
injury to him. Both of these vehicles passed the spot where
. deceased was killed only a matter of seconds before he was
st.ruck by the bus driven by Hardyinan.
Surely these facts were sufficient .to submit the issue as to a
last clear chance to the jury. At the least th~..se facts and ihe inference~ to be drawn therefrom were such as reasonable persons
could differ about. Such being the case the issue was properly
submitted to the jury and their finding as to liability is conclusive.
What was said in Keeler v. Baumgardner, 161 Va. 507, 513-14,
171 S. E. 592 (1933) is applicable to the facts in this
page 23 ~ case: "The jury could have reasonably found from the
evidence that Mrs. Keeler was guilty of no actionable
negligence or that if she were, then the plaintiff was guilty of
either contributory or concurring negligence, which, of course,
would have ba.rred a recovery. On the other hand, they could
just as reasonably have found tl}at Mrs. Keeler was guilty o(
primary negligence, and that the plaintiff was guilty of no negligence which proximately and efficiently contributed to his injury; or they could have found that while the plaintiff was in a
state of negligence in .cro~sing the street diagonally between
intersections wit.hout exercising proper care for his safety, Mrs~
Keeler ought to have seen him in his peril, in the exercise of
ordinary care, and a voided striking him with· her car either by
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stopping or by diverting its course. If the jury could have
drawn the latter conclusion from the evidence, then the plaintiff
was entitled to have the jury instructed by the Court on the last
clear chance."
Here the bus was traveling at a speed of from twenty to twent.yfive miles per hour in third gear the maximum speed in that gear
being 27 miles per hour.
It appears from the testimony of Slater, the officer who investi~ated the matter, that the bus moved only 15 to 20 feet after
striking deceased. Could not reasonable persons have concluded from this that if the driver had been looking straight
ahead inst.ead of to the side of the road, that, just as did Howell
and Burruss, he could have seen the deceased and his condition
in ample time in which to have stopped with safety to himself
and his passengers so as to avoid killing deceased?
Such being the case the· finding of the jury is conpage 24 } elusive of the issue here. Dobson-Peacock v. Curtis,
166 Va. 550, 186 S. E. 13 (1936); Virginia E. & P. Co.
v. Whitehurst, 175 Va. 339, 347, 8 S. E. (2d) 296 (1940); Atelli v.
Laird, 106 W. Va. 717, 721, 146 S. E. 882 (1929); Gray v. Van
Zaig, 185 Va. 7, 11, 37 S. E. (2d) 751 (1946); and Witter v. Henry
(Va.) 1_81 F. (2d) 10 (1950).
In the recent case of Virginia Electric & Power Co. v. Courtney,
182 Va. 175, 182, 27 S. E. (2d) 917 (1943) Mr. Justice Spratley
speakinp: for the Court said: "As was said by Mr. Justice Browning in Virginia Electric, etc., Co. v. Steinman, 177 Va. _468, 14
~s. E. (2d) 313, 'It is well settled, ~nd this Court has said so time
and again, that the question of negligence, indeed all kinds of
negligence--primary, contributory, continuous and concurringis one for the jury to determine. They are questions of fact, and
the jury is the trier of such questions. It is only when the issue
is one about which reasonable persons cannot differ-the question so plain in the meaning and interpretation that should be
given to it-that no doubt is admitted of its legal significance
and effect, that it becomes a question of law for the Courts to
determine.'"
In Andrews v. C. & 0. Ry. Co., 184 Va. 951, 956, 37 S. E. (2d)
29 (1946) it is said: "Negligence is usually a mixed question of
law and fact. Where the facts are undisputed and lead ~o only
one conclusion, the question is one of law for the Court. Where
the facts or inferences fairly drawn from them are in dispute or
where fair-minded men may honestly differ, the question is not
one of law, but of fact to be determined by a jury under proper
·instructions from the Court."
·
page 25 ~ In Steel v. Croclcer, 191 Va. 873, 880, 12 S. E. (2d)
850 (1951) it is said: "If reasonably fair minded men
may differ as to the conclusion of fact to be drawn from the evidence or i~ the conclusion is dependent upon the weight to be
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'given the testimony~ a jury is the proper tribunal to decide the
question of negligence, ordinary or gross. Thornhill v. Thornhill,
J 72 Va. 553, 2 S. E. (2d) 318. But where fair-minded men cannot
differ as to the conclusion, it becomes a question of law for the
Ccurt * * *."
The same rule has been applied to the last clear chance Keeler
v. Baumgardner, 161 Va. 507, 513-14, 171 S. E. q92 (1933).
From the evidence in the case the jury could have found that
defendant was guilty of no primary negligence; or that deceased
was guilty of contributory negligence barring a recovery, or that
the defendant was, guilty of negligence in that he failed to keep
a proper lookout and that if he had done so he, as did the driver
of the preceding bus and Burruss who passed deceased a few
f~conds before, could have stopped or passed without striking
the deceased.
Such being the case the issue was solely one for the jury and·
under the established rule the Court has no authority to distrub
the verdict of the jury.
It may be said, however, that the Court fully concurs in the
finding of the jury that defendant's driver was guilty of negligence
and that if he had exercised ordinary care in the maintenance of
a proper lookout that he would have had a last clear chance to
have avoided the striking of deceased.
The motion to set aside the verdict of the jury is overruled.
Counsel will prepare the proper ordet in conformity with .this
opinion.
LEON M. BAZILE;
Judge.
5 May 1951.

page 26 ~
*

*

*

*

*

ORDER.
This day came again plaintiff and defendants by counsel to
be further heard on the motion of defendants to set. aside the
verdict of the Jury and enter final judgment in their behalf.
And the Court having heard argument on said motion and now
being advised of its judgment to be rendered herein, doth overrule the said motion for the reasons assigned in the opinion of
the Court filed by the Court with the Clerk dated May 24,
1951, to which action of the Court the defendants .severally ex:cepted.
Thereupon, it. is considered ·by the. Court that the plai.µ,ti:ff
recover .against the defendants the sum of Three Thousand
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F. E. Slater.
Dollars ($3,000) on account of the wrongful death of plaintiff's
intestate with interest thereon to be computed at the rate of
six per cent (6%) per annum from the 28th day of February,
1951, until paid and his costs by him in th;e suit in this behalf expended, to which action of the Court the defendants again severally except.
And the defendants having indicated an intention to apply to
the Supreme Court of Appeals of Virginia for a Writ of Error
and Supersedeas to said judgment, execution thereon is suspended for a period of four (4) months from this date
page 27 ~ and until the Appellate Court has acted on a Petition
for Writ of Error presented to said Court, or one of
the Justices thereof, within four (4) months from this date, and
until this Court shall thereafter authorize· execution to issue,
upon condition, however, that the defendants or one of them or
someone for them, shall within thirty (30) days from the date of
the entry of this order enter into bond in the Clerk's Office of
this Court with surety to be approved by its Clerk, in the penalty
of Four Thousand Dollars ($4,000). with all the conditions prescribed by Title 8-4 77 of the Code of Virginia, 1950, relating to
such bonds.
Enter.
LEON M. BAZILE,
Judge.
23 June 1951.

*
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*
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~

Mr. Moncure: We admit the qualification of the
Administrator and we admit that the man was killed
down there on the highway as a result of the accident.

MR. F. E. SLATER,
the first witness for the plaintiff~ being first duly sworn, was
examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Beazley:
Q. Mr. Slater what is your occupa.tion?
A. Trooper of the Virginia State Police.
Q. How long have you ·been a. member or employed by the
Virginia State Police in that capacity?
A. Fifte.en years.
·
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Q. Did you make an investigation of an accident which
occurred on December 24, 1948, in the neig:hborhood of Dixie
Service Station, in which one Russell Dyson was killed?
A. Yes sir I did.
.
· Q. Will you please stat.e to the Court and the Jury what your
invest.igation showed down there as to the facts of it?
A. On December 24th I was called to the scene of an accident,
·which had occurred at 8:15 P. M., in Caroline County on Route
301 about five miles north of Hanover Court House and about
four hundred ya.rds south of the Dixie Service Station. When
I arrived at the scene of this accident I found that a Trailways
bus operated by Willis Graham Hardiman had struck
page 37 } a pedestrian, whose name was Burton Russell 'Dyson·
and had killed Dyson. When I arrived at the scene
of the accident the bus was parked on its proper side of the road,
that is in the right hand driving lane going toward Richmond,
a.nd Mr. Dyson was laying dead half-way between ·the front
wheels and the back wheels of the Trailways bus. The weather
that night, it was the night before Christmas, H was cloudy
weather, the road was dry, the visibility, of course, was good, it
was more or less a clear night. I also made an investigation as·
to how the accident occurred. I talked to Mr. Hardiman, I
talked to another bus driver, who had been ahead of him, I
t.alked to Mr. Burruss, who had barely missed the man, I also
talked to Miss Smithers and from my investigation I found that
Mr. Dyson had been, previous to being struck by the bus, in
the Dixie Service Station in a very intoxicated condition. Mrs.
8mithers had asked him to leave, which he did; he had gone out
and layed down on the road or the shoulder of the road, first
straight across from the service station, he had later gotten up
and went north on 301 and had turned and come back and was
four hundred yards below the service station when he was struck.
Mr. Hardiman stated to me that he had made a stop at the Dixie
Service Station and had pulled out. and was proceeding south
when Mr. Dyson loomed up in front of him and the
page 38 } impact, that is the impact of the man's body on the
bus, was very near in the center of the front of the Trailways bus, and as I stated the bus did not pass completely over
t,he top of him, it· had stopped before the rear wheels had passed
over him. He was laying entirely under the bus and his feet
were near the west side of Route 301 and if the wheels had proceeded on over him they would have proceeded over· his feet,
the rest of his body was under the bus.
Q. How far would you say his feet were from the west edge
of the tar?
·
A. The west edge of the hard surface of the road?
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Q. Yes sir.
A. His feet were just about two and a half feet from the west
edge of the hard surface.
Q. Did you question Mr. Hardiman about seeing this man before the accident?
A. Yes sir I did.
Q. Didn't he tell you he didn't see him until the impact
occurred?

Mr. Mason: I object to that leading question.
The Court: That is a leading question.
Mr. Moncure: I have got a further objection to it. This
Officer has testified that Hardiman told him the man loomed up
in front of him, and that is as far as he can go.
page 39 } By the Court:
. Q. What did the driver tell you about how it happened·?
A. I asked Mr. Hardiman how it happened and he stated to
me that he had made a stop at the Dixie Service Station and
had pulled on away· and that he didn't see the man until he
loomed up in front of him.
By Mr. Beazley:
Q. Did he say how far he was in front of him when he loomed
up?
A. No sir he didn't.
Q. He didn't say whether it was six feet, six hundred yards or
one foot, did he?
· A. No sir, he didn't.
Q. Was there any evidence on the road that brakes were
•
used? Were there any brake marks?
A. No sir, there wasn't.
Q. I believe you said the condition of the weather was clear?
A. The weather was cloudy and the road was good, that is
the visibility on the road was good; the sky was overcast that
night.
Mr. Beazley: All right sir.
CROSS EXAMINATION.
By Mr. Mason:
Q. Mr. Slater what impact was on the road as far
as the south bound lane is concerned? Wnat was
there on the road?
A. I don't understand what you mean.
page 40

~
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The Court: He wants to know if there was any debris. .Was
there any debris on the road?
A. No sir.

(

By Mr. Mason:
· Q. Were there any blood marks on the road to show where ,
lhis man had fallen?
A. I didn't see anything on the road. As I stated the bus
hadn't passed completely over the man. The only thing I saw
was the impression of the man on the front of- the bus. I left
everything as it was and called the County Coroner and the
ambulance. I did not help to pull the man out from under the
bus, the undertaker and some ·others did that. There was some
blood on the road at the point from which they moved his body,
but outside of that, I didn't see any blood on the road.
.
Q. I believe that you have previously testified that. the man
was lying about 15 feet from the front of the bus, is that correct?
A. He wa.s laying half-w~y between the front wheels of the
bus and the back of the bus, it was approximately fifteen feet,
yes.·
page 41 } Q. Was there any blood on the man's body?
.A. I don't know, it has been three years ago. When
I testified in Trial Justice Court it was fresh in my mind, I cannot remember. All I remember is that I left everything ·lay as
it was and called the Coroner and the ambulance, and they
moved him out; there :was some blood on the road under his body
when he was moved.
Q. There was blood on the road under his body, is that cor~
rect?
A: Yes sir.
Q. Did you see any blood any further up the line, that is
northward?
A. No sir.
Q. Just under his body?
A. From the' rear of the bus on north, I didn't see any blood
a,t all.
Q. Were the lights-the head-lights-on the bus at the time
when you arrived?
A. I believe they were.
Q. I believe you said that you arrived about 9 o'clock is that
correct?
.
A. It happened at 8:15, I got there about 8:30 or 8:35, some
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where along there, probably a little later than that, I am not
certain.
page 42 } Q. Were the head-lights on the bus operating at
the time you arrived?
A. They were on ·when I got there.
Q. Did you tests the mechanical equipment of the bus?
A. No sir I didn't.
Mr. Mason: No further questions.
By the Court:
Q. Mr. Slater, did you ascertam from the driver where he had
stop:red the bus, before he started up?
A. He stated to me that he had taken on or let a passenger
off in front of the Dixie Service Station, where they usually stop
on the right hand side, there is a shoulder there on the road and
he had pulled off from there behind the other bus, the other bus
had gone on, I don't think it had made a stop there.
Q. Did you ascertain how far this man was hit south of the
place where he had stopped?
A. Yes sir I did.
Q. How far was that?
A. From my measurement it was between four hundred and
four hundred and twenty-five yards.
Q. Did you ascertain at what speed the bus was traveling
when the collision occurred?
A. Mr. Hardiman stated he was making 25 miles
page 43 } an hour when the accident occurred.
Q. Did he tell you, or did your investigation disclose what was the stopping distance of such a bus at that speed?
A. No sir, I didn't; he didn't state and I don't know what the
stopping distance of a vehicle of that size would be, but he certainly· didn't pass completely over the body in the bus, he stopped
the bus in 15 or 20 feet.
Q. He stopped the bus in 15 feet?
A. Fifteen or twenty feet, from where he struck Dyson,
Dyson was laying half-way between the front and rear wheels
of the bus.
Q. Did the driver tell you or give you any explanation as to
why he didn't see the man or what first attracted his attention
to him?
A. No sir, I talked to several other people that come very
near hitting the man and Hardiman's statement, he said that he
didn't see him until he loomed in front of him, that is all I can
remember of Hardiman telling me, he might have told me more,
but .that is all I can remember about actually seeing the man.
The Court: All right.
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RE-DIRECT EXAMINATION.

By Mr. Beazley:
·
·
.
'Q. Mr. Slater was there anything in the road to inpage 44 ~ dicate where the impact took place, other than the
man's body?
A. No sir, not to me there wasn't.
Q. So you don't know how far the bus knocked -him or whether
r.e fElll at the moment he was struck?
A. You could very plainly see where he struck the bus, that
is the front of the bus. If the ·body didn't stay against the bus,
if it dropped down within a foot .or ·two then the bus didn't
got but 15 feet.
·
Q. That would be almost impossible to tell, unless you actually
saw it, isn't that right?
A. If it was running 25 miles an hour and hit an object it
would drop down pretty quick, almost as soon as it hit; if he was
driving 65 or 70 miles an hour, it would carry an object some· distance before it would drop it off.
Q. Did you examine the body?
A. No sir.
Q. )'"ou don't know where the blood came from, whether it
was front the front or back of his body?
A. No sir I don't. Dr. Broaddus came down there.
Q. How wide is the road at that point?
A. Twenty-two feet.
Q. Was the bus in the south bound lane?
A. Yes sir, when I got ·there it was, and the body
page 45 ~ was in the south bound lane.
Q. All of the body?
A. Everything was in the south bound lane when I got there.
Q. Did you examine the position of the bus to see how close
it was to the center of the road?
·
A. Well it was on its proper side, in other words, its left wheels
were to the right of the white line looking toward Richmond; it
was on its proper side and sitting parallel with the shoulder of
the road.
Q. Did you look at it from the west side to ascertain how close
the wheels were to the edge of the tar? · · ·
A. Yes I did, the man's feet, as I told you, were about two
and a half feet from the shoulder of the road and if the rear
wheel would have come on it would have run over his feet.
Q. Did the front wheels go over the man's feet?
A. No sir.
Q. So he was knocked some distance then, wasn't he?
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Mr. Moncure: I object to that question as leading.
The Court: Of course, he cannot answer the question Mr.
Beazley, he doesn't say the man was carried any distance or
not, or whether he fell down immediately after he was struck.
He says that assuming he fell immediately the bus
page 46 ~ didn't go more than 15 feet after it struck him. That
is his testimony.
By Mr. Beazley:
Q. If he had fallen immediately in front of the bus, wouldn't
the front wheels have gone over his legs, from the position you
found him when you got there?
A. They would have if the man had been laying long ways
.when he got struck, instead of straight up and down. It is a
straight down cab in those busses, the driver sets up even with
the front wheels, if a man were hit by the front of the bus, he
would drop down in the center of the bus and the front wheels
would not have gone over his feet then when he got down on the
groWld the impact turned him in some way, I don't know how
it turned him, and his feet were toward the west side of the road
and then if t.he rear wheels had come on they would have run
over his feet.
By the Court:
.
Q. Did the bus driver make any statement to you as to which
direction the man was going?
A. Not that I remember, other people did, but the bus driver
didn't.

RE-CROSS EXAMINATION.
By Mr. Mason:
Q. Mr. Slater do yori know the braking distances,
page 47 ~. includmg reaction time, etc.?
A. I know it, but I cannot ~ell it to you now, I
would have to look it up, I have got it, -it is all prepared, but
.. you all say it isn't right most of the time, so I have thrown it
away.
.
· Q. A man going 25 miles an hour, Mr. Slater, and seeing an
object, how long would it take him to stop?
The Court: It depends upon the size and weight of the vehicle
and the reaction time and all those things.
Q! The average person, what is the average reaction time and
braking distance?
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Mr. Beazley: Before he answers tht!,t question, I think he
ought to state what he is referring to; whether he is referring to
an automobile or a bus, two ton, four ton or eight ton. I think
if Mr. Maso.n will let Mr. Slater get his little chart that is put out
that he can answer it.
The Court: I will lend. him mine.
Mr. Beazley: May I ask who put that out?
The Court: It was given to me by the State Police.
Mr. Beazley: May I ask t,hat you let me see it.
Mr. Moncure: The State law is that you have got to be able
t,o stop in 25 feet at 20 miles an hour.
By Mr. Mason:
Q. Mr. Slater a man driving a bus of this nature,
page 48 ~ going 25 miles an hour, what would be his stopping
·
distance?

The Court: What would be his reaction time first.
Q. Reaction time and stopping distance?

Mr. Moncure: I think I can give it to you from this .. At 25
miles an hour, the average driver's reaction time is 27 feet, that
is before he gets his foot on the brake; the actual stopping distance at 25 miles an hour this is on a truck and an automobile,
it doesn't have a bus, for an automobile it is 32 feet after you get
brakes on before you stop; for a truck it is 47 feet of actual
braking distance, making the total distance at 25 miles an hour
for an automobile, that is reaction time and stopping, 59 feet
and for a truck 74 feet.
Could we admit this for the sake of the record: Any vehicle
going at any speed will travel one and one half times its speed
in feet per second. That is if it is going 50 miles per hour, it
is going 75 feet per second. That is within a foot .of it.
The Court: Yes, that is right.
By Mr. Mason:
Q. Mr. Slater what was the condition of the highway at the
point where the bus was when you arrived there?
The Court: He said it was dry and clear.
page 49

~

Q. Was it a straight level highway?
A. The road at that point is straight from the Dixie
Service Station, you go down a slight grade and across
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a little bottom and start up, the collision occurred as you just
start up from the bottom.
Q. How far from the bottom was it to where the body was?
A. That bottom is level for some little distance, from where
you start up it was 7 5 to 80 feet to where the impact took place.
Q. About 75 to 80 feet from where you start up?
A. Yes sir, it is a very slight grade, you hardly notice it in
driving going up there and coming down from the Dixie Service
Station.
Mr. Mason: That is all.
The witness stood aside.
MRS. IDA B. SMITHERS,
anoH:er wit.r:eEs for tbe plaintiff, being first duly sworn, was
examinEd and testified as follows:
DIRECT EXAMINATION.
By Mr. Beazley:
Q. Your name is Ida B. Smithers?
A. Ida T.
.
Q. Where do you live, Mrs. Smithers?
page 50 ~ A. I live down at my place of business.
Q. Where is that?
A. About 14 miles south of Bowling Green.
Q. '\.Yhat is the name of your place of business?
A. Smither's Dixie or Dixie Service Station.
Q. Were you in your place of business on December 24, 1948?
A. I was.
Q. Did you see Mr. Burton Russell Dyson? Do you know

him?
A. I didn't know him until that night, I saw him that night.
Q. You did see him that night?
A. Yes sir.
Q. What time did you see him?
A. A little after 7 o'clock, I think.
Q•. Where was he?
A. In my place.
Q. Did you have any conversation with him?
A. Yes, rather I talked to him, he didn't converse.
Q. He didn't converse with you?·
A. He spoke only two words, I think, while he was there,
that was "Thank you."

.,. ,
,
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Q. What was he doing?
page 51 } A. When I first saw him, he was leaning across the
Coca Cola Box and he was reeling and rocking and
preseµtly he leaned against the show case, that was on the counter
a.nd he barely missed knocking that off. I watched him for
a while- and he was just reeling on that Coca Cola Box, and I
decided I would go over and I saw he was in an intoxi 1Jated condition, so I decided I would go over to see if I couldn't get him
to get somebody to take him to his home, so I said to him: "You
are drunk and the best place for you is your home. Who did
you come with? Where are you from? Don't you have some
friend, who can take you home?" He didn't answer. I. told
1im, "I cannot allow you to stay here, because it is against the
ABC Regulations.'' So I insisted that he tell me how he came,
but he never did answer. So I asked him to look around and
~ee if lie couldn't find someone to take him home, he still didn't
answer; so I asked him would he please go, that I would have to
2sk him to leave, that he go out and sit down somewhere .until
he had sobered up some, and I asked him please not to to in the
highway, I was afraid a car might hit him. So I walked with
him to the door, and then I came back in the store and after
a.bout ten minutes he came back and he was in just as bad condition as he was before, so I asked him again to see if he couldn't
find someone to take him to his home, that he couldn't
JJage 52 } stay there; he went on out and I suppose he stayed
· about twenty minutes that time and he came back
and I asked him again· to see if he couldn't find someone to take
him home and I told him, don't go in the highway, and with
that· he went on out on the porch and I watched him, he started
on up the right side of the highway, but he was mostly in the
highway, he didn't get on the shoulder, he was right in the main
road, and I watched him for a while, he was staggering and after
he went something like 15 feet or so, it seems like he lost his
balance, he staggered and went side ways right in the middle of
the road, then he seemed to brace himself and continued on
down the highway. At that time I went back in the store to
wait on my customers, and then in a few minutes I went out to
see about him and I couldn't see him, I waited until a line of
cars that were coming went by. and I couldn't see anything of
him; I was afraid then that he was laying down in the field and
would get pneuqionia, so I went on back in the store and the
next thing I heard the bus had run over someone down the road,
and then someone went down there and came back and said it
was this man.
Q. You didn't go down to the scene of this accident?
A. No.
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Q. Did you ever see him go south of your place of
page 53 ~ business?
.
A. No, I was busy clerking in the store and I didn't
see him.
·
Q. All the time you saw him, he was north of your place of
business?
·
A. Yes. .
Q. You don't know how he got down to the point where the
accident occurred, do you?
A. I do not.
Q. You say he was intoxic~ted?
A. Very much so, he had dirt all on his face a.nd on his clothes
and it seemed light he had fallen down or laid down in the dirt.
Q. Would you say from your conversation that he knew what
he was doing?
A. No I don't think so. I opened the door for him and he
said "Thank you." That was the only time he seemed to take
in anything that was said.
Q. In other words from your conversation and experience you
tell the Court and Jury, he didn't know what he was doing at
that time?
A. I certainly don't think so.
Q. How long was it from the time you last saw him, before
you heard of the accident?
A. Between ten and twenty minutes, I suppose.
page 54 ~ Q. You don't think it was more than twenty
minutes?
A. I don't think so.

Mr. Beazley: Take the witness.
CROSS EXAMINATION.
By Mr. Mason:
Q. Mrs. Smithers, how was this man dressed? What type
of clothes did he have on, do you remember?
A. I cannot recall distinctly, I only remember he had the appearance of having been lying in the dirt.
Q. Did he have on dark clothes?
A. He had on dark clothes.
Q. You say his face was dirty?
A. Yes his face was very much so.
Q. He, of course, is a white man?
A. Yes.
Q. Which means his face was white, but there was dirt on

him?
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A. Yes he was in bad condition.
Q. You say that he was intoxicated?
A. Highly intoxicated. I felt so sorry for him I didn't know
what to do, I tried my best to get someone to take him away, because I felt he was helpless, he didn't know what to do, I tried to
look out for him, and he dian't do anything wrong, he didn't
do anything ugly, he was just as gentle as a lamb.
page 55 } Q. You were afraid he would get run over out. there
in the road?
A. Yes, that was why I tried to get someone to take him home
and why I told him not to go· in the highway.
Q. But you never did get him to his home?
A. No I didn't, you see he was a stranger to me and I knew
no one that knew him and the others there at the store didn't
seem to know him either.
·
Q. Were his clothes wet?
A. No I can't say they were wet, but it seemed like he had
been in a scuffle a.nd had been lying in the dirt.
Q. They were damp?
A. No I don't know that they were damp, you could plainly
see the dirt, I didn't examine him closely, but I could see that before I went to him.
Q. Was he wearing a hat, or do you remember?
A. I don't remember.
Q. The last thing you saw of him he was going north from
your place?
A. That is right
Q. And you say twenty minutes later you heard he had been
run over?
A. It would say it was ten to twenty minutes in bepage 56 } tween there.
Q. Did you find out later where the bus struck him?
A. I could see it from my place of business.
Q. About how far was it from your place of business?
A. Approximately four or five hundred yards, I would say,
south.
Q. Yards?
A. I should think so.
Mr. Mason: That is all.
RE-DIRECT EXAMINATION.
By Mr~ Beazley:
Q. Mrs. Smithers let me ask you this one question: Do you
know the driver, Mr. Hardiman, of the bus?
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A. Not until I met him up here at the other trial.
Q. You don't know how long he had been driving over this
route, do you?
A. No sir.
Q. Do you remember what day of the week this was?
A. I was on Christmas Eve, I cannot recollect what day of
the week it was. What day was Christmas?
Q. Do you have many people around there· ordinarily at
night?
A. Do I have many people at night?
·
Q. At night, yes.
page 57} A. Sometimes I have a crowd, a large crowd sometimes.
Q. Is that highway used very extensively by pedestrians
right along there?
A. Considerably.
Mr. Beazley: All right.
The witness stood aside.
MR. WELFORD REECE,
another witness for the plaintiff, being first duly sworn, was
examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Beazley:
Q. Mr. Reece, where do you live?
A. I live at Penola.
Q. In this County?
A. That is right.
Q. Where were you on December 24, 1948, late hi the afternoon?
A. At my home.
Q. Did you ha.ve occasion to go down to the Dixie Service
Station that night?
A. I did that night, yes sir.
Q. Whom, if anyone, went with you?
A. Howard Dyson.
.
·page 58 } Q. "What, if anything, did you find unusual when you
got down to the Dixie Station that night?
A. Well it was at the bus, we didn't stop at Dixie Station,
Mr. Dyson came by my house and said he understood· his brother
had gotten killed down there, so we went down to where it.hap·
pened.

)
"'
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Q. You took Mr. Dyson down there?
A. That is right, he came by my house and got me.
Q. Had the deceased been moved when you got there?
A. No sir he hadn't.
Q. Where was the body with respect to the road?
A. Laying about half way from the front wheels to the rear
wheels of the bus, under the bus, laying east and west.
·
Q. East and west?
A. Yes sir.
Q. Where was the bus there at that time?
A. About three or four hundred yards below Dixie Service
Station going south.
·
Q. Is that road straight along there?
A. Yes· sir.
Q. Did you have any conversation with Mr. Hardiman, the
driver of the bus?
A. I didn't have any direct with him, as I said I was with
Howard Dyson and he was asking him some questions.
page 59 ~ Q. Who was asking some questions?
A. Howard.
Q. Asking who questions?
A. The bus driver.
Q. What were the questions he asked?
A. He asked him how come him to hit the boy.
Q. What did the bus driver say?
A. He said he just didn't see him.
Q. Where was the bus driver when that statement was m':tde?
A. Standing at the left fender of Mr. Slater's car, the left
rear fender of Mr. Slater's car.
Q. I understand you to say this Mr. Dyson, who is a brother
of the deceased asked .the driver, Mr. Hardiman, why he run
over him or words to that effect'?
A. Yes sir, why he hit him.
Q. And his words were what?
A. That he just didn't see him.
Q. Was the road wide enough at that point for a car or a
truck to go around this body on the left?
A. You mean as the body was laying when we got there?
Q. Yes.

The Court: In other words was the left side of the road open?
A. It was blocked by the bus.
page 60 ~ Q. Which side of the road?
A. The right side going south.Q. Now the left side going south, was that blocked also?
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A. No, there wasn't anything on the left hand side at the time
we got there.
By Mr. Beazley:
Q. Was there enough room on the east side of the bus for another bus to have p~ed without striking it and still stay on the
·
hard surface?
~~~
Q. What was the condition of the sp.oulder of the road on the
ea.st side there?
A. I didn't examine the shoulder on the east side.
Q. Do you know whether there is any shouider there or not?
A. Yes it is a shoulder there.
Q. Do you know how wide the shoulder is?
A. I imagine two or three feet.
Q. Do you know what the condition of it is?
A. That night I don't.
Q. Have you examined it since that time?
A. Well I have noticed it lots of times since, it was all right.
Q. When did you examine it for the first time after
page 61 } the
·
A. The following Monday.
Q. The following Monday?
A. That was on the Monday after the accident, .the accident
·
was on Saturday, I am sure.
Q. What was the condition of that shoulder the following
Monday?
A. It was all right.
Q. Was it hard?
A. Yes sir.
Q. And you say about how wide?
A. Two or three feet.
Mr. Beazley: All right sir, take the witness.
CROSS EXAMINATION.
By Mr. Mason:
Q. Mr. Reece, are the four words that you say Mr. Hardiman
replied, everything that he said, just that he didn't see him?
A.. That is all I took any notice of. Mr. Dyson was talking
to him a while afterwards.
Q. In other words he said some other things to Mr. Dyson
too, that you didn't hear?
A. Possibly.
Q. You say he was talking to Mr. Dyson?

·,
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A. Yes sir.
Q. And you didn't hear any further explanation?
A. That is all I heard him say.
Q. That he just didn't see him?
A. That is right.
·
Q. Did his voice just drop off or just stop there or what happened or did you walk away?
A. When Dyson asked him the question that is the answer
he gave him and for the next few minutes I don't think anything
was. said, and then I went on back to where the body was laying
·under the bus .
.Q_ The boy was lying under the bus, was he not?
A. Yes sir.
Q. · And the bus was stopped, was it not, sir?
A. That is right.
Q. So the driver of the bus had to apply the brakes, didn't
he sir?
,
A. I suppose he would have had to, yes sir.
Q. And the bus didn't go but about 15 feet after it struck
·
the man, did it, Mr. Reece?
A. I should say about fifteen feet, because the boy was laying about half way from the rear wheels to the front wheels.
Q. And Mr. Hardiman told Mr. Dyson, in your precence,
that he just didn't see him until a certain point1
A. He didn't tell him that.
·
Q. He.said he just didn~t see him?
page 63 ~ A. He just didn't see him.
Q. He didn't say until he struck him?
A. He said he just didn't see him, that was the only answer
he gave him.

page 62

f

~

Mr. Mason: That is all.
The witness stood aside.

MR. ATWELL BURRUSS,
another witness for the plaintiff, being first duly sworn, was
examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Beazley:
Q. Mr. Burruss where were you or \were you in the neighborhood of the Dixie Service Station on December 24, 1948?
A. Yes I was.
Q. Just before this accident?
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, A. Yes I was coming north on n11mber two highway.
Q. Did you see Mr. Dyson?
A. Yes I saw him.
Q. Where was he when you saw him?
A. He was in the center of the south bound lane walking
south, he was in the middle of the lane, I don't know whether he
was in the center or not, but he was in the south
page 64 ~ bound lane.
Q. Now was there much traffic along there?
A. Not a lot, I didn't meet very many cars.
Q. Did you meet any bus?
.
A. Yes I met another bus about four hundred yards up the
other side of where the accident occurred.
Q. South of where the accident was?
·
A. Yes.
Q. Did you meet any other vehicle from that time until you
met the bus driven by Mr. Hardiman?
A. No there was nothing between us.
Q. Was there any cars behind you?
~ A. Yes one car kind of close behind me and another back a
right good ways.
·
Q. How far was the closest car behind you?
· A. I reckon it was two or three hundred yards..
Q. Behind you?
A. Yes.
.
Q. Well now when you passed Mr. Dyson you noticed him in
the south bound lane?
A. Yes.
Q. How was he traveling?
· A. He was walking.
. Q. Did you notice any unusual about his walk or anything
of that kind?
page 65 ~ A. He had his legs spread open kind of.·
Q. Now whereabouts in that south .bound lane was
h e.? .
A. I couldn't tell right exactly, but he was somewhere near
the middle.
Q. Did you have any trouble seeing him with your lights?
A. I saw him I guess when I was fifty yards from him before
I saw him.
· Q. How far did you go after yo:u passed him until you met the
bus driven by Mr. Hardiman?
·. A. Well when I p~s~ed Mr. Dyson, the bus I guess-I reckon
it was around a hundred yards, it has beeµ so long ago, I don't
know exactly.

~
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Q. You think it was a liundred yards north of you, it was a
hundred yards north of Mr. Dyson when you passed him?
A. Seventy-five or a hundred, something like that.
Q. Did you stop at the Dixie?
A. Yes I drove up the;re and stopped.
Q. Did you know at. the time you stopped the accident had
occurred?
A. I didn't know it until I got up there; I was going to stop
to tell somebody at the store that he was down there, and I got
out and the bus was stopped and so I turned around and went
back down there.
Q. Did the car behind you pass before the accident?
page 66 ~ A. I don't know whether it did or not. No I don't
know about that; when I went back down there, I
think there was a car parked on the highway beyond the bus.
Q. Do you recall any car passing you. and going on up the
road between the time you stopped until you went' back?
A. I don't know whether it did or not.
Q. :aut you say you had no trouble seeing him?
A. N Q I saw him, it was kind or hard to see him, he had on
dark clothes.
Q. And he wasn't in your lane either, was he?
A. No he .wasn't in my lane.

Mr. Beazley: All·right you ma,.y examine.
CROSS EXAMINATION.

Bv Mr. Moncure:
"Q. Mr. Burruss, as I understand it, you passed this man at
a point where the bus was somewhere. around a hundred yards
away from you?
A. Yes.
Q. And you saw him in your lights a little while before you
got. to him?
·
A. Yes.
Q. In other words the bus was so far up the road it lights
just didn't interfere with your vision?
.
A. No he had his lights on dim.
Q. And you could see this man all right when you
page 67 ~ passed him, is that tight?
A. Yes.··
Q. There was another car fairly close behing you; and another
still further back, is that correct?
.
·
A. Yes.
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Q. You don't know whether at the time this boy was hit that
cer wss just opposite the man or just passing him or not, do you?
A. No.
Q. And you don't know whether that car had bright l"ghts
c-n, that would have obstructed the driver's vision or not, do
you?
A. No I don't.
· Q. You don't know whether Mr. Dyson had recrossed over in
your lane or what he did after you passed him, do you?
A. No, the only thing I know is where he was when I passed.
Q. Whether he got over in your lane and then got back in
the south bound lane after you passed· him, you don't know, is
that correct?
A. No I ao not.
.
Q. His clothes were quite dark, hard to see, were they not?
A. Yes.
page 68 } Q. If there had been any lights in front of yo-q., you
might not have seen him, is that correct?
A. I don't know about that.
.
· Q. If the bus had been there in twenty or thirty feet of. you
with bright lights on, you might not have seen him,.is that not
~~

.

-

A. I couldn't say.
Q. You wouldn't tell the jury you could, would you?
A. I saw him.
· . Q. But there were no lights blinding you, the. just was a hundred yards away?
A. Yes.
,
Q. What the conditions were when the bus got down there,
what those conditions were, y<;m don't know?
A. No.
By the Court:
.
Q. Did you have your high-beams or low-l?eams on?
A. I had on low beams.
.
·
Q. Did the bus have high-beams or low-beams?
A. It had on low-beams, it seemed to me; I don't know.
Q. But id didn't blind you?
A. No sir.
.
Q. Now did the lights of the car behind you interpage 69 ~ fere with your driving or get into your mirror?
A. No I could see a car in the mir.ror behind me, but
that didn't bother me.
Q. Do you know whether they were high or low beams?

"\
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A. I couldn't say that.
Q. You couldn't tell?
A. No sir.
The witness stood aside.
HOWARD DYSON,
another witness for the plaintiff, being first duly sworn, was
examined and testified as follows:

DIRECT EXAMINATION.
By Mr. Beazley:
Q. Mr. Dyson are you the brother of .the deceased?
A. Yes sir.
Mr. Beazley: I believe they admit the qualification.
Mr. Moncure: Yes.
Q. Did .you· go down to the scene of the accident on the 24:th
of December 1948?
A. Yes sir.
Q. Did you see Mr. Hardiman there, the driver of the bus?
A. Yes.
Q. Did you have any conversation with him?
page 70 ~ A. No more than I remarked or I asked him, why
,
did he hit the boy?
Q. What. was his answer to you?
A. He told me he didn't see him, that is all.
Q. Where was he when he told you that?
A. Standing at the back of Mr. Slater's car~
Q. Was anyQne else present? ·
A. M;r. Reece. ·
Q. How old was your brother?
·
A. Thirty-six years old.
Q. He was thirty-six his birthday?
A. At that time.
Q. When was that?
A. The 8th of November.
.
·Q. He was thirty-six the 8th of November prior to the time
of his death?
A. That is right.
Q. What kind of work was he engaged in?
A. He was a carpenter.
Q. Do you have ·any idea what his salary was or yearly in-

come?
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A. No I don't, he drew right good wages, I don't know his
yearly wage.
Q. Do you know how much he made per hour?
page 71 } A. $1.50 to $1.75 an hour, that is what I say.
Q. Did he work regularly or irregularly?
A. Yes sir very regular.
Q. Does he have any brothers or sisters or parents living?
A. Yes sir, he has two brothers, three brothers I reckon you·
would say, one adopted, I reckon he would go as his brother, and
one sister and one brother other than myself, that is all.
Q. So there are three brothers and a sister?
A. Yes sir.
Q. He wasn't married was he?
A. No sir.
By the Court:
Q. Were his parents living?
A. No sir.
By Mr. Beazley:
Q. You don't know' anything else about the accident ·other
than what the gentleman told you at that time?
A. That is all, yes.
Q. Did you examine your brother?
A. No sir.
Mr. Beazley: Take the witness.
CROSS EXAMINATION.·
page 72 } By Mr. Moncure:
·
·
Q. What other conversation did you have with Mr.
Hardiman, other than just those five words?
A. I don't temember anything else.
Q. Nothing else?
.
A. Nothing else, it has been a right good while ago now.
Q. Why do you remember just those five words?
A. Because I plainly remember asking him that question and
his saying that.
· ·
Q. You didn't ask him, which way your brother ·was walking,
did.you?
A. No !·didn't.
Q. Did you ask him whether your brother was on the shoulder
and then cut into the road?
A. No sir, I don't remember that.
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Q. Whether your brother was crossing the road, you didn't
ask him that?
A. No sir, I don't remember that.
Q. Do you remember anything else he said to you?
A. No sir I don't.
Q. You cannot tell the jury he didn't say that he didn't see
him soon enough to stop, can you?
A. All he said was, I didn't see him.
Q. You cannot deny that he didn't say that, because
page 73 } you don't remember, isn't-that correct?
A. I remember what I told you.
Q. And that is all you know, he may have said a hundred
other things and you cannot contradict them, isn't that right?
A. I don't remember having any other conversation with Mr.
Hardiman.
Q. Do you mean to say he didn't tell you anything but thos
five words, or that you don't remember anything else he told
you?
A .. I don't remember him telling me anything else.·

MD. Moncure: That is all.
RE-DIRECT EXAMINATION.
By Mr. Beazley:
Q. Mr. Dyson when you asked how the accident happened or
why the accident happened, your answer was what?
Mr. Moncure: That is not what he said, he didn't ask the man
how it happened.
By Mr. Beazley:
Q. Well what did you ask him?
A. I asked him why he hit my brother.
.
Q. And what was his exact words that he said to you?
A. I didn't see him.

Mr. Beazley: All right sir.
page 74

~

The witness stood aside.

Mr. Beazley: We desire to call Mr. Howell as an adverse
witness.
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ARTWIN HOWELL,
called by the plaintiff as ·an adverse witness, being first duly
sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Beazley:
Q. Mr. Howell you were on December 24, 1948 employed by
the Trailways Bus Company, were you not?
A. Yes sir.
Q. Are you still employed by them? •
A. Yes sir.
Q. Were you driving a bus going south about the time of this
accident or a little before?
A. Yes sir.
Q. Did you see the deceased?
A. Yes sir.
Q. Where did you see him?
.
A. Approximately five to ten feet from where the but was
sitting after I went to Richmond and came back.
Q. Five to ten feet approximately from where the bus was
.
sitting when you went back?
page 75 ~ A. That is right.
Q. You went back to the scene of the accident afterwards?
A. Yes.
Q. You learned there had been an ·accident, I suppose, and
went back up there?
A. That is right .•
Q. Did you designate any point on the side of the road as
you went down the road, so you don't know where you passed
this man, do you?
A. I passed Mr. Hardiman at Dixie Service Station when he
stopped to let a passenger off, I was behind him at the time, and
just as I went down the grade and started up the knoll is where
the man almost staggered off the side of th:e :road almost in front
of me, it scared me when it happened. I didn't know anything
about the accident until I got to Richmond when the dispatcher
told me, and I told him, I know who he hit, he told me that
Hardiman had killed a man.
Q. Which way was Mr. Dyson going at the time you met
him?
A. He was meeting me.
Q. Going north?
A. That is right.
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Q. In other words he was going back towards Dixie
page 76 } Service Station?
A. That is right.
Q. You didn't have any trouble missing him, did you?
A. I almost hit him, I don't think I missed him but a very
little bit.
.
Q. You saw him, didn't you?
A. He was on the edge of the road, but he almost staggered·
into the road just as I passed.
Q. In other words you cut your bus to the left and missed
him?
A. I couldn't cut it, I was meeting traffic, if he had been on
the edge of the pavement, I would have been bound to.have hit
him, because traffic· was very heavy.
Q. And the pedestrian traffic was right heavy along there
too, wasn't it?
A..Well it was quite a few cars parked there.
Q. Isn't it. true that on Friday and Saturday nights there are
right many people around Dixie walking back and forth on that
highway? .
·
A. I don't know about the road, there is a lot of cars ·parked
there, there is a right large driveway where you go in.
Q. Do you know how long Mr. Hardiman had been with the
Trailways as a driver?
·
page 77 } A. Yes sir, he has been there about seven years, he
has been there longer than I have and I have been with
them seven years.
Q. How long have you been on this route~
A. Practically ever since I have been with the company.
Q. And you tell the Court that you know it is a fact that there
are right many pedestrians o;n that road on week ends?
A. On Saturday nights there are cars parked there in the driveway, that is not on the highway.
Q. You see right many crossing there backwards and forwards
at night don't you?
A. Not unless they are going to catch the bus.
Q. And you think thls man was drunk, do you?
A. Well I couldn't say, he was staggering, whether he was
drunk I don't know, they had moved the man from under the
bus when I got back there.

CROSS EXAMINATION.
By Mr. Moncure: .
Q. Mr. Howell, where this man was walking up the edge of
the shoulder of the road, that wasn't there at Dixie, was it, it
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was two or three or four hundred yards south of Dixie, is that
right?
A. That is right.
·
page 78 } Q. When you saw this man was he walking where
he should have been on the side of the road?
Mr. Beazley: I object unless he qualifies that question.
The Court: It is the law that you are supposed to walk facing
traffic.
By Mr. Moncure:
Q. This man was walking on the left shoulder coming towards
you?
A. That is right.
Q. When your lights picked him up, did you notice .anything
unusual about him?
A. He was staggering, that is the reason I almost hit. him.
Q. Was there or was there not any traffic coming toward you
at that time?
·
A. Yes sir.
· Q. What about the visibili~y with respect to your lights, did
you have them on bright or dim?
A. I had them on dim, I was as close to the man as from here
to that wall when I saw him, with the continuous line of traffic
meeting you, it is difficult to see.
Q. There was no. reason for you to look over on the shoulder
was there, anyone over there was safe?
A. Yes.
page 79} Q. What was your speed down there?
A. Approximately 45.
Q. You had your lights on down beam?
A. Yes sir.
Q. So far as you saw it, the only thing unusual about this
man was when you passed him he staggered towards you?
·
A. Yes sir.
Mr. Moncure: That is all.
The witness stood aside.
Mr. Beazley: The plaintiff rests.
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MR. WILLIS GRAHAM HARDIMAN,
a witness on behalf of the defendants, being first duly sworn,
was examined and testified as follows:

DIRECT EXAMINATION.
By Mr. Moncure:
Q. Mr. Hardiman state to these gentlemen your full name and
your age, sir?
A. My full name is Willis Graham Hardiman, age 35.
Q. By whom are you employed at the present time, sir?
A. Virginia Stage Lines.
Q. And were you so employed in December 24, 1948?
A. Yes by the Virginia Stage Lines.
Q. How long had you been with that company?
page 80 } A. Seven years in November.
Q. During that time what was your position?
What.did you do?
A. Operate the bus.
Q. How often have you driven this particular route? Route
301?
A. Practically ever since I have been employed by the company.
Q. How often do you travel that route, ·say in a week?
A. Six days a week, twi~e a day.
Q. On this particular night where had you come from?
A. Winchester.
Q. And your destination was?
A. Richmond.
·
Q. Wha.t was the last stop you made before this accident
occurred?
A. Dixie Service Station.
Q. And how far is that from where the accident occurred?
A.- I would say two or three hundred yards, just estimating it.
Q. What type of route is the surface there of 301'?
A. Where the accident occurred?
Q. Yes.
A. Going down grade from Dixie there is a little bottom and
then you start up the grade and as you start up the
page 81 } grade is where the accident happened.
Q. With respect to the width, do you know who wide
that highway is?
A. I would say 20 to 22 feet.
Q. And a shoulder on each side, I don't reckon you have
measured that?
A. No.
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Q. Did you pull into the Dixie Station or stop on· the west
side of the road opposite to your lane?
A. I pulled over on the right hand side.
Q. You didn't go into the station, but stopped opposite it?
A. As well as I remember.
·
Q. Then you pulled up on the highway and proceeded on
south, what traffic was coming towards you, if any, from the
time you left Dixie?
.
·
A. There was a bunch of traffic, I would say five or six automo biles passed me before this occurred.
Q. What about the effect of those approaching automobiles
on your ability to see and your operation of the bus, tell the Jury
what you did and what you say? ·
·
A. I was watching the traffic and the shoulder of the road
going south. Watching the traffic and the shoulder of the rpad
you get your distance from the shoulder of the road,
page 82 } and you know the other traffic has plenty of room to
pass, as I started up this grade, I would say approximately 20 or 25 feet up the grade, this man was walking in the
middle of the lane, walking from me and the accident occurred
when the bus hit the man, when the bus hit the man he just
dropped and fell right there.
Q. How fast were you driving:·
A. I would say 20 to 25 miles an hour.
Q. "What did you do when you started up the grade and your
lights picked up this man?
A. I applied my brakes, I didn't have time to do anything
else, and stopped.
.
·
Q. Did you get your brakes on your bus before you hit him?
A .. Yes I had.
Q. What about the moment you saw the man were there any
cars then coming north?
A. There was a car coming just opposite where the man was.
I was watching traffic and the shoulder of the road .too.
Q. How long had it been since a car passeµ you?
A. One just had passed.
Q. One passed and this one was just meeting you there?
A. That is right.
·
page 8~ } Q. Was it possible for you or did you have time to
cut either right or left?
A. No sir.
Q. When you saw the man, could you tell whether he was
drunk, sober or anything of that kind?
A. I couldn't tell that.
Q. · What about the type of clothes.he had on, were they light
or dark, or do you know?
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A. He had dark clothes on; I didn't know at the time because

I didn't have time to notice that, but they were just as muddy as
they could be, be.cause I saw him when he was laying under the
bus.
Q. Getting back to this bus, does that bus have a fender
that sticks out like an automobile?
A. No sir.
Q. How was the front of it arranged?
A. The front was straight.
Q. You· told the Jury just now t.hat at the time it hit the man
. he fell right down?
A. Yes sir .
. Q. There is no big bumper that sticks out in front of that bus,
like on an automobile, is there?
A. No sir, the bumper runs parallel wit,h the front cf the
bus.
page 84 ~ Q. Did the front wheels run over him?
A. No sir.
Q. Where was he lying after you came to a stop?
A .. Right back of the front wheels, like that, he was right under
the. bus,. but laying cross ways of the road.
Q. ·How many gears do you have on that bus?
A. It has five forward speeds.
'
Q. Do you shift one at the time, one t.wo three?
A. Yes sir.
Q. Do you know which gear you were in at the time of this
accident?
A. Third gear.
By the Court:
Q. What does third gear on a bus correspond to on an automobile? ,
·
.
A. Third gear automatically cuts off at 27 miles an hour, the
motor is governed to cut off at 27 miles an hour.
Q. That is the fastest speed you can go in third gear, 27 miles
an hour?
·
A. Yes sir.
By Mr. Monet.ire:
Q. One other thing. Did you have an conversation with
this Mr. Dyson that testified here and whereabouts was that, if
you recall?
·
A. It was at Mr. Slater's automobile, ·he asked me
page 85 ~ how it happened and I told him the man was i~ the
middle of the road and I didn't see him until it was
too late.
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Q. Are you positive that is what'you told him?
A. Yes sir.
Q. Did you have any other conversation with him?
A. Ye.s sir.
Q. Did you talk to Officer Slater?
A. Yes sir..
Q. Is what he said here today, that he loomed up in front
·
of you, is that what you told Mr. Slater?
A. Yes.sir.

By the Court:
Q. You say you told Mr. Dyson ;what?
A. The man was in the middle of the road and I didn't see
him until it was too late.

Mr. Moncure: Your witness.
CROSS EXAMINATION.
By Mr. Beazley:
.
Q. Was anybody else present when you.had this conversation
with Mr. Dyson?
.
.
A. I don't know whether there was or not. Mr. Slater was
sitting in the automobile.
Q. Did you see this other gentleman that testified· ~ere today
there?
page 86 ~ A. No I didn't.
Q. You didn't see him?
A. No sir.
Q. Would you deny that he was standing there?.
A. I don't deny he was standing there. ·
Q. You just don't remember whether he was or not?
A. That is right.
Q. What percentage of grade were you going up there at the
time of this accident?
A. It is not too much grade, I don't know the elevation of the
grade or anything of that kind.
Q. Is there enough grade there to change the level of your
lights?
A. Yes sir, it is enough grade to change the level of your
lights.
Q. You wouldn't have toA. It is enough grade because when you start up grade your
lights raise some, that is when I saw· this man.
·
· Q. You wouldn't have to get within 25 feet of him before you
could see. him, would you?
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A. I don't know, and approaching those other automobiles
too.
Q. You didn't tell Mr. Slater anything about any approaching cars, did you?
A. I don't say that I did.
page 87 } Q. Well why didn't you tell him that?
A. I told him I was meeting a line of traffi~.
Q. Why didn't you tell Mr. Slater what you told the Court
this morning that the lights blinded you so you didn't s3a this
man?
Mr. Moncure: If your Honor please, this m'ln never s9.id he
was blinded, he said his vision was affected by the lights from the
approaching cars.
By Mr. Beazley:
Q. Well what do you mean by affected'? How do you m3a.n
they affected you?
.
A. I said.they were approaching, I didn't say they affected m3.
Q. Then they didn't prevent you from seeing this m9,n'?
A. I saw this man before I ·hit him.
Q. Why didn't you see him before?
A. Because he was actually camouflaged, he was muddy and
dark.
Q. Do you mean to tell this Jury that with the lights on your
bus, you couldn't see this man?
A. He wasn't seen by others.
Q. He wasn't seen by you, was he?
A. Yes sir; he was seen by me.
Q. Until you got within 25 feet of him.
A. Twenty or twenty-five feet.
page 88 ~ Q. Why didn't you tell Mr. Slater you didn't see
. ?
h rm.
A. It wasn't necessary.
Q. You think it is necessary to tell it now, don't you?
A. I am telling it too.
Q. Well why didn't you tell Mr. Slater, the Officer who was
investigating this case?
A. I told him how it happened, exactly what Mr. Slater told
this morning.
Q. You didn't tell Mr. Slater that any lights had any effect
.
on you, did you?
A. I haven't said it had any effect now.
Q. The only reason you ·didn't see this man was the way he
was dressed, is that correct?
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A. Well in. watching the shoulder and the road and the other
autoIDobilesQ. The automobiles were in their proper lane, weren1t they?
A. Sure, I was in my proper lane too.
Q. How did they affect you any?
A. I didn't say they did affect me.
Q. Then there was no difference, if they hadn't been there
at all?
A. Sure there would have been a difference.
Q. What difference?
.
page 89 ~ A. If they hadn't been there at all I would have my
lights on bright.
·
Q. All right when your lights are on low beam how far can you
see an object down the road?
A. I would say 100 feet.Q. If you had seen this man a hundred feet ahead of you, you
could have stopped at the speed you were going without striking
him, isn't that right?
A. I absolutely could have stopped.
Q. There isn't any question in your min4 about that, is there?
A. That is right.
.
Q. But you didn't see him in that hundred feet, did you?
A. The lights weren't shining a hundred feet.
Q. The lights weren't shining a hundred feet?
A. You just- told meQ: Who just told you?
A. I said that if you were running up grade and there was a
man standing 25 feet in front of you the lights wouldn't pick
him up at a hundred feet.
Q. Don't you know this isn't a two per cent grade there on
that road?
A. I don't know what grade it is.
Q. And don't you know the grade is not enough to
page 90 ~ deflect your lights a foot in three hundred feet?
A. I don't know anything about the grade.
·
Q. Are you telling us you couldn't see the man.because of the
grade and the fact that your lights didn't pick him up because of
the· grade?
A. I didn't see him because my lights were on dim.
Q. You don't mean they were on dim you mean they were on
low beam?
A. I was running on low beam.
Q. And you just told me you could see an object a hundred
feet on low beam?
A. I said they would shine a hundred feet, I didn't say I saw
the man a hundred feet away.
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Q. You don't meah your lights were improperly adjusted
do you?
A. No sir theY. were properly adjusted?
Q. You are sure of that?
A. Yes sir.
Q. And the only thing that prevented you from seeing this
man was his dark clothes and the fact that you had your lights
· on low beam, is that correct?
A. That is right, and the road is dark too.
Q. You· heard· these other people say that they saw him,
didn't you?
A. When someone is passing like that with the
page 91 ~ lights coming towards you, I usually watch the sho_ulder
of the road, I put my vision along the side of the road.
Q. The man driving the bus in front of you saw him?
A. Absolutely.
Q. He was going in the same direction you were?
A. Yes and the man wasn't in the middle of the road.
Q. I don't know where he was.
A. You heard what he said.
Q. Everybody saw him, but you·?
A. I sav·the man.
Q. Only -when you were twenty-five feet from him.
A. Absolutely.
Q. And you made no effort to turn your bus right or left?
A. I didn't have time to.
Q. Driving at 25 miles-what was your speed?
A. Twenty-five.
Q. Twenty-five miles an hour, a man twenty feet from you
and you made no effort to go around him either to the right
or left.
The Court: He couldn't go to the left with a car approaching.
Q. Wasn't there ample space to go on the shoulder on the
right side?
A. I didn't have time to go on the shoulder.
page 92 ~ Q. You didn't try to turn to the right, did you?
A. Absolutely.
Q. All you tried to do was put your foot on the brake?
A. I put my foot on the brake.
Q. You never varied your wheel one way or the other did you?
A. I stayed on my ~ide of the road.
Mr. Beazley: That is all.
The witness stood aside.

Mr. Moncure: The defense rests.
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MR. F. E. SLATER,
recalled as a witness for the plaintiff in rebuttal, was examined
·and testified as follows:

DIRECT EXAMINATION.
By Mr. Beazley:
Q. Mr. Slater, how wide is the shoulder on the west side of
the road just opposite the point where this accident occurred?..
A. There is a small ditch line·; there is a small dith going down
the right hand side, that i~, I would say, 18 feet from the ,hard
surface road, and then there is a big field you can, if you want to,
use the whole field.
Q. How far is the ditch from the hard surface?
A. Eighteen feet.
page 93 } Q. There was eighteen feet of shoulder, is that correct?
'
A. Yes sir, if you want to call it shoulder, it is not meant to
be shoulder but there is plenty of room to go off there eighteen
feet.
Q. Mr. Slater can you tell me what per cent of grade that is'?
A. No sir, I can't tell you·, it is a grade, but it is slight not
heavy.
Q. Is there enough percentage of grade to affect the focus of
lights a hundred feet ahead?
A. Yes, I would say that it affects in this way, from the time
you start up if you have got your lights on low beam, I don't
say how far up it would affect you but it would certainly affect
you some from there to the top of grade, which is not too far, it
would affect you some from the top to the bottom.
Q. After the bus started up grade it wouldn't affect your
seeing an object on the grade would it?
A. I cannot answer that; lights ·on a bus and lights on a car
are somewhat different, I never have driven a bus, but it would
affect an automobile too much.
Q. In other words you have a grade here and you start up
grade-this grade is constant isn't it?
.
A. After you started up the lights would shine all the
page 94 ~ way to the top.
Q. How far did you tell me this accident occurred
south of the bottom?
A. About twenty-five yards.
Q. Seventy-five feet is that correct?
A. Just about.
Mr. Beazley: That is all.
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CROSS EXAMINATION.
By Mr. Moncure:
Q. Mr. Slater there was plenty of room over on the shoulder
for any person to walk, wasn't there?
A. Yes sir on both sides.
Q. It would take just as long to cut your wheel as it would
to get your foot on the brake, this reaction time you were telling
us about before?
A. It does me.
Q. It is the time it takes the mind to tell the limb to act?
A. Yes sir.
Mr. Moncure: That is all.
Tlie ·witness stood aside.
Mr. Beazley: ,The plaintiff rests.
Mr. Moncure: We rest.
(At this point the Jury retired from the Court-room.)
page 95
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Mr. fy.Ioncure: If your Honor please the defe:ihnts
at this time wie!i ·to make a motion, at the close of all
the evidence to strike the plaintiff's evidence on the ground that
it discloses as a matter of law that the plaintiff was guilty of
negligence in his own behalf, which, as a matter of law, was
either the sole proximate cause of the accident or to say the least
was a concurring cause and continued up to the moment of the
impact.
The Court: Wen,~ of course, this case is one that is pretty close,
but I can do the same thing under what used to be section 5251
of the Code and I think I will wait until that stage is reached, if
it has to be reached, because then I will have time to examine
the cases and will not be as likely to make a mistake as I am here.
So I will wait and see.
Mr. Moncure: We except to your Honor's ruling.

The following exceptions were taken by counsel for the defendants to the granting and refusal of instructions:
Mr. Moncure: The defendants object to the granting of Instruction Number I for the Plaintiff on the ground that the same
is not a proper statement of the law·of last clear chance and is
applicable only in circumstances where the plaintiff is in an
obvious dangerous position, from which it is obviously
page 96 ~ impossible for him to extricate, as in the case of Field
v. Railroad, 188 Virginia.

W. G. Hardiman, et al., v. Howard Dyson, Adm 'r, etc.

45

The defendants further object to the m1dific9,tiJn of its inst.ructions Number D and Eby the addition to such instructi'lns
oft.he language in long hand by the Judge in· each instance, which
te~ls the Jury to look at Instructions Number 1 and F, as the
law should be complete in each instruction and not refer the jury
in one instruction back to another as su3h prMti~3 te:i.:13 to C'Y'lfuse the jury and keeps them from clearly understanding the
instruction.
After the return of the verdict and after the Jury had been
discharged the following proceedings were had:
,·Mr.Moncure: If it please the Court, the defendants move the
Court to set aside the verdict of the Jury and enter final judgment
for the defendant upon the ground that the verdict is not supported by the law and evidence; for misdirection of the Jury by
the Court in giving instruction one over the objection of the
defendant and for modifying two of the defendant's instructions,
over the objection of the defendants; and, for not sustaining the
motion made by the defendants to strike the plaintiff's evidence
at the close of all the evidence; and for the further ground that
under the facts in this case there was no issue for subpage 97 } mission to the jury, because as.a matter of law the doctrine of last clear chance did pot apply, and the only
proper verdict under the evidence and the law would be for the
defenda.nts.
The Court thereupon set this motion down for argument.

I, Leon M. Bazile, Judge, certify that this record was presented to me signed by counsel for both plaintiff and defendant
on 27 July 1951 and that it was signed by me this day.
LEON M. BAZILE, Judge.
27 July 1951.
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