IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND
'

I

Record No. 4514

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme Court
of Appeals Building in the City of Richmond on Wednesday
the 5th day of October, 1955.
UNIVERSAL C. I. T. CREDIT CORPORATION, Appellant,

against
MARTIN R. KAPLAN, T/A L & M MOTOR COMPANY,
Appellee.

From the Court of Law and Chancery of the City of Norfolk

Upon the petition of Universal C. I. T. Credit Corporation
an appeal is awarded it from a decree entered by the Court
of Law and Chancery of the City of Norfolk on the 23rd day
of May, 1955, in a certain proceeding- then therein depending
wherein the said petitioner was plaintiff and Clark A. Bailey
and Martin R. Kaplan, trading as L & M Motor Company,
were defendants; upon the petitioner, or some one for it,
entering- into bond with sufficient securitv before the clerk of
the said Law and Chancery Court in the penalty of three
hun'dred dollars, with condition as the law directs.

Supreme Court of Appeals of Virginia

2

RECORD

•
page 8

•

~

•
May 23, 1955
Norfolk, Virginia.
Mr. Bernard Glasser
123 W. Berkley Avenue
Norfolk, Virginia

Mr. Stanley E. Sacks
Bank of Commerce Building
Norfolk, Virginia.
Re: C. I. T. Credit Corporation
v.
Bailey and Kaplan

Dear Sirs:
I enclose herewith memorandum showing disposition of the
above case, and judgments are being entered in accordance
therewith.
Very truly yours,

J. HUME TAYLOR
Judge.
JHT:meg
Encl.
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A MEMORANDUM.
As section 55-91 of Michie 's Code of Virginia, 1950, provides that a conditional sale agreement, and the collection
of money thereby secured may be- enforced "by bill in equity
in the • • * city court having equity jurisdiction," the defendant Kaplan's motion to dismiss this suit on the grounds that
plaintiff has a complete and adequate remedy at law must be
denied.
The defendant Clark A. Bailev has filed no answer and is
clearly liable to the plaintiff,
judgment will be entered
ag·ainst him in the amount of $2,192.56.
Kaplan purchased an automobile from Bailey which was
subject to a conditional sale agreement filed with the County
Clerk of Natrona County, ·wyoming and held by the Universal
C. I. T. Credit Corporation. As Bailey had erased the notice
of this agreement from the title certificate issued by the state
of ·wyoming with sufficient skill to deceive both Kaplan and
the state of Virginia employees charged with the duty of
issuing title certificate, Kaplan had no actual notice thereof.
Later, and before being advised of its existence, Kaplan sold
this automobile.
vVe can find no basis for holding Kaplan liable for any part
of the indebtedness secured by said agreement. Bailey had
the right to sell his equity in said automobile to Kaplan and
to deliver him the possession thereof. Kaplan had the same
right to dispose of said equity aud to deliver possession to a
purchaser. If the conditional sale agreement was valid when
the automobile came into Kaplan's possrssion, it is still valid.
A purchaser of propert:r subject to a conditional
page 10 ~ sale agreement docs not become personally responsible for the payment of the indebtedn()s!:secured unless he assumes that obligation. If the agreement.
was duly docketed, filed or recorded in accordance with laws
of the state of the then situs of the property the lack of actual
knowledge of its existence on the part of a purchaser does not
affect its validity.
It may be that under the laws of Virginia governing tlw
registration of motor vehicles, and the notice of liens thereon,
that surh an agreement would not be enforceable against an
automobile in the possession of an innocent purchaser from a
vendor holding a Virginia title certificate that did not disclosP
its exiRtence. "\Ve have not been called upon to decide this
question and it is not necessar:v tlrnt we decide same to dispose of this case. Assuming that this is the law, we do not.
see that Kaplan was guilty of any conversion or other net
which would result in his becoming personally liable to the

a
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plaintiff; he merely purchased whatever interest Bailey had
in the automobile and thereafter disposed of that interest. If
Kaplan unwittingly deceived the purchaser to his detriment,
Kaplan would be liable to him for any resulting loss.
e do
not see, however, how he could be held liable to the owner of
the conditional sale agreement. He did not deprive him of his
lien. The fault, if there be any other than Bailey's, is inherent in the title reg·istration laws of the state of ·wyoming
which are so drawn as to allow an unscrupulous vendee under
a conditional sale agreement the opportunity to perpetrate
such a fraud.

,v
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This cause came on this day to be heard upon the papers
formerly read and was argued by counsel, whereupon it is
considered by the court that the bill of complaint filed herein
by the plaintiff be and the same is dismissed as to the def endant Martin E. Kaplan, that the plaintiff recover from the
defendant Clark A. Bailey the sum of $2,192.56 with interest
from this date and its costs in this behalf expended. To which
action of the court the plaintiff objects and excepts.
Enter May 23, 1955.

J.H.T.
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ASSIGNMENTS OF ERROR.
Plaintiff avers that said Court. of Law and Chancery erred
as follows:
In deciding· in favor of :Martin E. Kaplan and entering the
decree in bis favor, to-wit, on May 23, 1955, the decision and
decree being· contrary to the law and the evidence .
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•

Filed 7-1-55.
L. M. CALVERT, D. C.
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L. F. H ovpmam,n..

Depositions of L. F. Hoppmann and Carl Thomason, taken
before me, Gerald T. Lemons, a Notary Public within and for
the County of Natrona, State of Wyoming, on the 14th day
of March, 1955, at ten o'clock, a. m. in Room 213, City and
County Building, Casper, Natrona County, ·wyoming, pursuant to notice, to be read in evidence in behalf of the complainant in the above-styled matter pending in the abovenamed Court.
Mr. Donald E. Chapin, Attorney at Law, Casper, Natrona
County, ·wyoming, appeared in behalf of the plaintiff.
L. F. HOPP:MANN,
of lawful age, being by me first duly examined, cautioned, and
solemnly sworn, as hereinafter certified, deposeth and sayeth
as follows, viz:

page 2

~

By Mr. Chapin:
Q. ·wm you state your name, please f
A. L. F. Hoppmann.
Q. ·where do you reside, Mr. Hoppmann f
A. Casper, ·wyoming.
Q. What is your employment in this city1
A. I'm the branch manager of the Universal CIT Credit
Corporation.
Q. How long have you held that position t
A. As a branch manager, approximately four years.
Q. ·what are the general natures of your duties as branch
manager1
A. l\Iy duties are to supervise the operation of the branch
office. This consists of purchasing and approving the retail
deals covering automobile transactions from automobile
dealers.
Q. Docs your job include the supervision of titles and recordation of conditional sales contracts, chattel mortgages,
and other liens f
A. It does.
Q. ·were you employed in the capacity of branch manager
for Universal CIT Credit Corporation on or immediately
prior to February 22, 1954¥
A. I was.
Q. On that elate state whether or not your compage 3 ~ pany acquired from Natrona Motor Company of
·
Casper, ·wyoming, a conditional sales contract executed by Clark A. Bailey for his purchase from that company
of a 1953 Ford, Crestline, Victoria automobile hearing motor
number B3PV160029?
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L. F. If. oppniann.
A. Yes.
Q. I hand you herewith an instrument and ask you what
that is, Mr. Hoppmann.
A. This is the original contract pertaining to the account
you just referred to.
Q. Has it been executed by Mr. Bailey¥
A. It has.
Q. What are the terms of the conditional sales contract f
A. The contract is for $2,441.70, payable on 30 installments
of $81.39, the first payment falling due on April 3, 1954.
Q. When was that executed f
A. February 22, 1954.
Q. Has that contract been assigned to Universal CIT Credit
Corporation?
A. It has. ·
Q. By Natrona Motor Companyi
A. Yes.

:Mr. Chapin: I introduce in evidence Complainant's Exhibit
Number 1, the aforementioned conditional sales contract.
page 4

r

(The document was marked for identification as
Complainant's Exhibit 1 and is appended hereto.)

Q. Mr. Hoppman, can you state whether or not this conditional sales contract was filed or recorded in the State of
7
~ yomingY
A. It was filed.
Q. Where ?
A. With the Natrona County, ·wyoming, County Clerk.
Q. When was it filed, if you know?
A. It was filed on February 23, 1954.
Q. Was a new Certificate of Title on the 1953 Ford, Crestline, Victoria automobile mentioned above issued?
A. Itwas.
Q. By whom1
A. By the Natrona County County Clerk.
Q. Natrona County, Wyoming?
A. Yes.
Q. When was that issued?
A. On February 23, 1954.
Q. Are you acquainted with the applicable statutes of the
State of Wyoming, and the custom in the automobile in0
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L. F. Hoppmann.
dustry, regarding the notice by which third persons are apprised of the filing- or recordation of liens upon automobiles
and other personal property 1
A. I am.
page 5 ~
Q...What is that practice and statutory requirement?
A. In the case of an automobile purchased on a conditional
sales contract, the contract is filed with the County Clerk. At
the time the contract is filed it's customarv to issue a Certificate of Title to the purchaser and to sho;v on the title the
lien involved.
Q. Can you state whether or not, of your own knowledg·e,
the subjeet conditional sales contract was noted upon the
face of the Certificate of Title on the subject automobile issued
February 23, 19541
A. The lien was shown on the title.
Q. ,vhen?
A. At the time it was issued on February 23, 1954.
Q. I hand you herewith photostatic copy of Certificate of
Title number 1-139809, issued on February 23, 1954, by the
Motor Vehicle Division of the State of ·wyoming, through the
office of the County Clerk of Natrona County, ·wyoming, to
Clark A. Bailey for a 1953 Ford, Crestline automobile, bearing motor number B3PV 160029, and ask you whether or not
this is a pliotosta tic copy of the original certificate f
A. It's a photostatic copy of the title.
Q. Did you obtain this photostat yoursclH
A. One of our representatives obtained it from the Natroua
County Clerk.
page 6

~

Mr. Chapin: I offer in evidence the aforesaid
Certificate of Title, marked Complainant's Exhibit
number 2.

(The document was marked for identification as Complainant's Exhibit 2, and is appended hereto.)

Q. Can you state whether or not the conditional sales contract to Universal CIT Credit Corporation, elated February
22, 1954, is shown on the face of said certificate?
A. It's shown.
Q. Are you the custodian of the records of Universal CIT
pertaining to this transaction Y
· A. I am.

8
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Q. Can you state whether those records reflect whether or
not this conditional sales contract has been paid or oiherwise
satisfied 1
A. Our records show that one payment was made on the
account, the account has presently a balance of $2,192.56,
which is unpaid.
Q. Is that amount past due?
A. Ten installments are past due. However, the terms of
the contract, when it becomes delinquent would make the
entire balance payable.
Q. Is the entire balance now due and owing to Universal
CIT?
A. Yes, it would be.
Q. Have you made demand upon Clark A. Bailey.
page 7 ~ for payment of this account or return of the automo·
bile f
A. A demand was made thro1wh our Norfolk branch.
Q. Has Mr. Bailey returned the vehicle or paid the account
subsequent to that demand¥
A. He has n.ot.
Q. At the time the automobile was purchased by Mr. Bailey
where was he residing?
A. With his mother in Evansville, \Vyoming·.
Q. Is that in Natrona County1
A. It is.
Q. Do you know whether or not he was given permission
by your office to remove the car from the State of Wyoming?
A. No permission was given.
Q. ·when was it learned that the vehicle had first been removed to Virginia?
A. On June 2nd we received a letter from Mr. Bailey requesting a six-months extension. At that time he advised us
he had left the state.
Q. Is that June 2nd of 1954?
A. Yes.
Q. Was such an extension granted by your office?
A. No, it was not.
Q. Was he at that time in default?
A. At that time he was past due for the May installment.
Q. What efforts did you make to collect this acpage 8 ~ conn n
..
A. At the suggestion of the dealer we contacted
the mother with the belief that perhaps she would advance
some payments for Mr. Bailey·. However, she refused to do
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L. F. H opv·mann.
so. vVe then sent a telegTam to the customer advising, or
rather requesting- money on the account. The telegram was
returned to us, as the address was no longer any good. At
that time we then sent an assig·nment to our Norfolk branch
to handle the collection of the account for us.
Q. Do you know whether or not the Norfolk branch of
Universal CIT Credit Corporation located Mr. Bailey!
A. Yes, they did.
Q. Where was he at the time?
A. In the Naval Operating Base at Norfolk, Virginia.
Q. Do you know whether or not the vehicle was located at
the timet
A. We learned the automobile had been sold to the L & M
Motor Company in Norfolk, Virginia.
Q. Do you know who was in charge of that, and purported
to be the owner, manager or operator of the L & M Motor
Company?
A. Mr. Martin E. Kaplan.
Q. vVhen was the automobile sold, if you know?
A. In J uue of 1954.
Q. "\Vas Mr. Bailey authorized by your office to sell the
vehiclet
page 9 ~
A. He was not.
Q. At the time, or following the sale, did Bailey
or Mr. Kaplan pay your office the balance due on the couditional sales contract?
A. No, no payments were made.
Q. Can you state why, if you lmow1
A. We learned the lien on the Certificate of Title had been
erased prior to its having been submitted to the Virginia
Motor Vehicle Division.
Q. How do you know that that had happened?
A. I saw a photostat of the title which had been submitted
to the Norfolk Division of xiotor Vehicles, and it was apparent that an erasure of the lien had been made.
Q. Did you authorize either Mr. Bailey, l\Ir. Kaplan, 01·
any other person, to remove the lien from the Certificate of
Title issued by the Motor Vehicle Division of the State of
vVyoming through the office of the County Clerk of Natrona
County, Wyoming-¥
A. I did not.
Q. Can you state how it came to pass that Mr. Bailey had
possession of the ·wyoming· Certificate of Title?
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Carl Thomason.
A. In the State of ,vyoming it's customary for the lien
to be shown on the title, and the title is then held by the customer. The line holder does not keep the title in their files, as
in some states.
page 10

~

Mr. Chapin: I believe that's all.

L. F. HOPPMANN.
CARL THOMASON,
of lawful age, being by me first duly examined, cautioned,
and solemnly sworn, as hereinafter certified, deposeth and
sayeth as f ollo·ws, viz :
By Mr. Chapin:
Q. Will you state your name, please?
A. Carl Thomason.
Q. .Are you an elected official of Natrona County, ·wyoming?
A. Iam.
Q. ·what is y-our office?
.A. County Clerk and ex-officio registrar of deeds.
Q. Were you occupying that position and fulfilling the job
of County Clerk on February 22, 1954?
A. Yes, I was.
Q. Were you occupying that position on February 23, 1954
also, Mr. Thomason 1
A. I was.
Q. In connection with your capacity as County Clerk, is
your office the place where chattel mortgages, conditional
sales contracts, and other liens upon real and perpag·e 11 ~ sonal property are filed or recorded according to
the laws of the State of "'\Vyoming1
A. Yes.
Q. Have you examined your records pertaining to a conditional sales contract entered into b~r Clark A. Bailey, also
known as C. A. Bailey, and Natrona- Motor Company of Casper, Wyoming!
A. Yes.
Q. Could you state whether or not such an instrument was
filed on or about February 23, 1954?
A. It was.
Q. ·when?
A. February 23, 1954.
Q. Was it given a number by your office?
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Carl Thomason.
A. The number given was 706593.
Q. Can you tell the Court whether or not a Certificate of
Title covering a 1953 Crestline Victoria Ford, bearing motor
number B3PV 160029, was issued by your office on or about the
23rd of February, 1954?
A. It was.
Q. Can you tell the Court whether or not, at the time the
certificate was issued, the conditional sales contract mentioned,
which was subsequently assigned to Universal CIT Credit
Corporation, was reflected on that Certificate of
page 12 ~ Ti tie f
A. It was.
Q. Do your records show whether or not the conditional
sales contract has been released f
A. According to the records, it has not been released.
Q. Mr. Thomason, can you tell us what the practice is ac.cording to the law of the State of ·wyoming, and the custom
in your office, regarding the showing of conditional sales
contracts or other liens upon the face of the title to motor
vehicles?
A. The law requires that suc•h liens appear on the title
issued.
Q. Looking over the Certificate of Title issued by your office,
and the conditional sales contract filed in your office, can you
state to the Court whether or not those transactions were in
all respects in compliance with the requirements of your office
and the law of the State of vVyoming 1{
A. They were.
Mr. Chapin: That's all.
CARL THOMASON.

*
page 3 ~

( The witnesses were sworn.)

The Court: l\Ir. Sacks, you may make your motion; I am
not going to rule on it until I hear the whole ca~e and find out
what it is all about. "'\Vhat is vour motion?
Mr. Sacks: iiv motion at· this time ,vould be to dismisR
the bill of complaint 011 the gTOlllld that it docs not set out
any cause of action against the defendant l\Iartin Kaplan.
Of course, I would elaborate on that at a later time.
The Court: All right. Mr. Glasser.

12
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Ca.rl Tho1nason.
( Opening statements were made by counsel at this time.)
1\fr. Glasser: I want to read the depositions.
Mr. Sacks: Your Honor, I have certain objections to the
depositions.
The Court: All right. What are they 1
Mr. Sacks: I have a note here that on Page 4 the witness
testified to what the law is and the custom of the trade in
Wyoming. I object to it.
The Court: Did you object at the time the depositions
were taken?
·
]\fr. Sacks: No, sir. They were taken in ·wyoming.
The Court: I think the law is that you are supposed to
object then. You were given notice 1
page 4 ~ Mr. Sacks: Yes, sir, we were.
The Court: No objection taken t
Mr. Glasser: No objections. vVe gave notice to both defendants.
The Court: Overruled.
Mr. Sacks: ·wen, it will be all the same: I object to this,
that be has filed with the depositions a photostatic copy of the
original title showing· a lien. It is not authenticated according to the AC't of Congress.
The Court: vVas objection mnde at the time1
Mr. Sacks: Objection was not made then; Your Honor.
The Court: Overruled.
Mr. Sacks: He is tendering that to the Court now.
Mr. Glasser: That is supported by the Clerk of the Court,
who will testify that is a copy of the records there.
The Court: Go ahead.
Mr. Sacks: I object, then, to the hearsay that appears on
Pages 8 and 9 concerning· the Prasures that had been made.
This testimony is all being made by some office manager of
C. I. T. in ·wyoming and I object to the hearsay, Pages 8
and 9, to his testimony as to what the custom is on Page 9,
as to what the custom is on Page 12, as to testimony
page 5 ~ of what the law is on Page 12. rrhere is a statement by the witnesse that they have complied with
the vVyoming law and there is nothing in this deposition as to
what the ".,.yoming law is.
The Court: Overruled: I am overruling· on the basis that
no objection was made at the fone of taking· testimony. Am
I right in that 1
Mr. SackR: Yes, that is correct. We were not represented'
in Casper, ·wyoming. I thought the record would state that
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Martin R. Kaplan.
the depositions arrived here this morning. Of course, if I
am in error in not urging the objection in ·wyoming, then it
wouldn't make any difference.
I note my exceptions.
Mr. Glasser: Your Honor, these are the depositions and
they are not long.
(The deposition of L. F. Hoppmann was read to the Court
by Mr. Glasser at this time.)
Mr. Glasser: Now, then, we go into another witness.
(The deposition of Carl Thomason was read to the Court
by Mr. Glasser at this time.)
The Court: I will mark these depositions as having been
read in evidence.
Mr. Sacks: Your Honor, I think for the record I ought to
object to the introduction of the depositions.
page 6 ~ The Court: Overruled.
Mr. Sacks: I except.
Mr. Glasser: l call Mr. Kaplan as an adverse ,vitness.
MARTIN R. KAPLAN,
called by the plaintiff as an adverse witness, and having been
first duly sworn, testified as follows:

Examined by Mr. Glasser:
Q. You are Martin E. Kaplan ?
A. Martin R. Kaplan.
Q. And you are the owner and operator of L & M Motor
Companyf
A. That is right.
The Court: One minute. I am going to amend the bill of
complaint to make it Martin R. Kaplan.
Mr. Glasser: I so move.
The Court : Go ahead.
Bv Mr. Glasser:
·Q. Were you the owner and oporator of L & M Motor Company in June of 1954¥

A. I was.
Q. On or about June 15, 1954 did you purchase from Clark
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A. Bailey, one of the defendants in this cause, a 1953 Ford
Crestline automobile bearing motor No. B 3 PV-160029¥
A. I did.
page 7 ~ Q. I hand you here a certificate of title that was
isuell to Clark A. Bailey by the State of Wyoming
on February 23, 1954, and ask you whether or not this is the
certificate of title that he gave you for this vehicle¥
A. It is.
Mr. Glasser: I introduce this. if Your Honor please,
marked Complainant's Exhibit 3. ·
(The certificate referred to was marked Complainant's
Exhibit 3.)
By Mr. Glasser:
Q. How much did you pay him for this vehiclef
A. $1,300.
Q. What was the fair market value of the vehicle at that

time?
A. What do you mean? For me to buy?
Q. No. What would those vehicles seil for at that time?
The Court: vVell, he means the fair market value to him as
a dealer; or do you mean what a dealer would sell to the pub-

lic?
Mr. Glasser: "\Vhat the dealer would sell to the public that
day, at that time.
Mr. Sacks: Your Honor, I think bis question ought to be
as to that car, because I think it is recognized that a particular
model car ispage 8 ~ The Court: All rig·ht.
Bv Mr. Glasser:
"Q. I have reference to that particular vehicle.
A. Retail, I imagine at that time in the vicinity of $1,600
for one in perfect shape. In other words, I bought it and
I knew I had to spend quite a bit of money on it.
By the Court :
Q...What was the fair market value? ,vhat would you expect to get retail for that car when you bought it for $1,300?
That is the question ..
A. The way it was!
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Martin R. Kaplan.
Q. The way it was.
A. About $1,500.
By Mr. Sacks:
Q. "\Vhen did you dispose of the vehicle f
A. I believe it was on June 23, about a week later.
By the Court :
Q. Don't let's "believe" on that. If there is any question in
your mind, go down and refresh your recollection.
A. I have it. I have got it right here.
Q. That might be very material.
A. I bought it on June 16 and sold it on June 23.
Q. Both 1954 ¥
A. Yes, sir.
Q. Bought on June what?
page 9 ~ A. June 16.
Q. Sold onA. June 23.
Q. 1954; all right.
By Mr. Glasser:
Q. To whom was it sold 1
A. I sold it, I wholesaled it to Howett Motors, of Columbia,
North Carolina.
By the Court :
Q. What did you get for it?
A· I will look that up, too.
Q. YOU paid $1,5001
A. No, paid $1,300. I sold the car for $1,525 and spent
about $75 or $80 on the car.
Q. You bought it for $1,300, sold for $1,525, and in the
interim you spent from $75 to $80¥
A. That is right.
Q. In improving theA. Yes, sir.
Q. Putting it in good condition!
A. That is right.
Bv Mr. Glasser:
·Q. That was sold down in Columbia, South Carolina f
A. No, Columbia, North Carolina.

16
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Q. This vehicle had ·wyoming State tags on it,
page 10 ~ did it not t
A. That is right.
Q. "'When a demand was made on you by C. I. T. and my
office for the return of the vehicle or the payment due on it,
had you already sold the vehicle?
A. I sold the car in June. I heard from you all in October.
Bv the Court :
"Q. 1954?
A. 1954.
Q. This is going on the record here.
A. 1954.
Q. ,vhy don't you answer the question as he asked it 1
You had not heard from the office then, at that time?
A. No, sir.
Q. All right. Say so.

By Mr. Glasser :
Q. ,Vhen you heard from C. I. T. that there had been a
forg·ery, did you make any effort to retrieve the vehicle, to
get the vehicle back from Howett Motors f

Mr. Sacks: Your Honor, I object to the question. What
is the materiality of his attempt to retrieve the vehicle? .
The Court: Don't you know what his answer is going to
bet
l\fr. Sacks: Yes, sir, butpage 11 ~
The Court: Well, why do you mind? How does
it hurt you? I know what it would be: he did not.
By the Court :
Q. Did yout
A. Not until I heard further from them and then I called
the Division of J\fotor Vehicles.
Q. 1lve are not interested in that. Listen to the question.
He asked you the question-and I had never heard it before,
(lither, so you oug·ht to he able to hear a~ well as I do-whether,
when he, his office, informed you tlmt this vehicle had a lien
on it, you attempted to get it returned to you by the Howett
Motor Company?
A. No, I didn't.
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Martin R. Kaplan.
By Mr. Glasser:
Q. Do you know who has possession of this vehicle now f
A. I don't have the faintest idea.
Q. When you_ purchased this vehicle on June 16, 1954, did
you pay for it in cash or by check 1
.A. I paid for it by check.
Mr. Sacks : Do you want the check 1
(Mr. Glasser indicated in the negative.)
By the Court :
·Q. You purchased it from Mr. Bailey, did you?
.A.. From Mr. Bailey, yes, sir.
page 12

r By Mr. Glasser:

Q. Did you not observe or could you not observe
that there had been an erasure f
The Court: One minute. Let's ask him one question at a
time.
By Mr. Glasser:
Q. Did you ask Mr. Bailey whether or not the vehicle had a
lien on iU
.A. I asked Mr. Bailey whether the vehicle had a lien on it.
He said no. Then I asked him if he had a title to it. He said
yes, he had a clear title.
Q. And you did not observe that there had been an erasure
on.A.. I did not.
Q. You can now observe it, can you not, that there had been
an erasure?
A. Oh, yes.
·Q. Had you observed it at that time, would that not have
put you on notice that there mig·ht have been an outstanding
lien?
.A.. If I had observed it, I wouldn't have boug·ht the car.
Mr. Glasser: That is all.
Mr. Sacks: Your Honor, we reserve the rig-ht, if we may,
to examine him when we put on our case.
page 13 ~
The Court : Very well.
Mr. Glasser: I want to call Clark Bailey.
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CLARK A. BAILEY,
called as a witness on behalf of the plaintiff, and having been
first duly sworn, testified as follows:
Examined by Mr. Glasser :
Q. You are Clark A. Bailey, one of the defendants in this
suiU
·
A. Yes, sir.
Q. On February 22, 1954, were you residing with your
mother in Natrona County, Wyoming¥
A. Yes, sir. It was February 20, sir. It was on a Saturday,
the 22nd. The banks and everything was closed due to the
"rashington 's Birthday.
Q. Did you purchase this vehicle that is in controversyf
A. Yes, sir.
Q. From the Natrona Motor Companyf
A. Yes, sir.
Q. Did you execute this conditional sales conpage 14 ~ tract of purchase!
A. Yes, sir.
The Court: Designate it.
Bv Mr. Glasser:
Q. Designated as Complainant 'R Exhibit 1.
0

The Court : He has answered yes?
The Witness: Yes, sir. The reason for that, behind my
name there-there is two Clark A. Baileys in the United States
Navy, and one is "K3" and I am "El\I:-3." That is the reason
I signed my name that wa:v.
Q. And you agreed to pay $2,441.70 for this vehicle, in these
:m installments?
A. Yes, sir.
Q. I shO\v you here a photostatic copy of a certificate of
t.itle to this vehicle designated HR Complainant's Exhibit 2,
and ask you whether or not that title was g·iven to you shortly
after your purchase of the vehicle·?
A. That was given to me at 0930 the 23rd of February
1954.
Q. And when it was given to you then, did it show a lien
in favor of Universal C. I. T. Corporation in the amount of
$2,441.70 f
A. It did.
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Mr. Sacks: Your Honor, I object to it as showing a lien.
That may be the issue, whether or not they have a lien under
the Wyoming law. I think it ought to be that it
page 15 } showed that writing on it.
The Court: .A.11 right. I so understand the testimony that he has given.
Bv Mr. Glasser:
"'Q. Have you paid Universal 0. I. T. Credit Corporation for
this vehicle 1
A. No, sir.
Q. Do you still owe them 1
A. Yes, sir, $2,192.56 I think it is.
Q. You still owe them that f
A. Yes, sir.
Q. On or about June 16, 1954, what if anything did you do
to the original certificate of title f
A. It was after the 16th because I had reported aboardshore duty at the Naval Operating Base the 15th of June 1954,
and it was in the next week that I was in.
By the Court :
Q. ·what did you do to the ecrtificatef
A. I erased the title-or the lien.
By Mr. Glasser:
Q. You erased the lien from the title?
A. Yes, sir.
Q. "\Vere you authorizedA. No, sir.
Q. -by Universal C. I. T. Credit Corporation
page 16 ~ or any of its autl10rities to erase the lien f
A. No, sir.
Q. ·what did you do with the vehicle after you erased the
lien on it?
A. I was up at one of the places uptown here. I erased it
up there. I took the automobile back to the L & M Motor
Company, drove it in, and Mr. Kaplan paid me for it and I
left. He took me back uptown then or one of the men took me
back uptown in it.
Q. Did it have ·wyoming tags on it Y
.
A. It had 'Wyoming tags.
Q. And what did Mr. Kaplan pay you for the vehicle t
A. $1,300.
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. Q. And did you pay that money to the C.. I. T. Corporation¥
A. No, sir. I had a telephone call from my mother. She
said that she had paid the car off in the meantime, and I says
''0. K. thank you very much.. "
Q. Did you send her the mon~y to pay it off!
A. She had-she had the money in the bank. My father
left me $10,000 when he died in '51.
Q., Did you la:ter learn that Rhc had not paid it off Y
A. Yes, sir, I did. It was after .June. It was in July sometime that I learned that she didn't pay it off.
Q. When did you last see the vehicle T
A. The night I sold it.
page 17 } Q. You have been requested by the C. I. T. Corporation to return the vehicle or the proceeds to
them and you have done neither Y
A. That is right. I have taken out allotment to the bank
to cover the-to reimburse whoever I need to, to pay for the
car.
Mr. Glasser : That is all.
CROSS EXAivUNATION.
By Mr. Sacks :
Q. Mr. Bailey, you are a member of_ the United States Navy,
are you?
A. Yes, sir.
Q. How long have you been in the Navy!
A. Since July 31, 1946, sir.
Q. Have you been in the Navy continuously all that time 1
A. Yes, sir, except for the time that I was discharged when
I stayed out six months and reenlisted the first of August,
1950 for a period of six years.
Q. So that from 1950 until now you have been continuously
in the United States Navyt
A. Yes, sir.
Q. You have never been stationed in Casper,
page 18 ~ Wyoming, or anywhere in ,vyoming, have you t
A. No, sir. I would ~o there on leave.
Q. You were in Wyoming very infrequently during· the last
six years, then Y
A. Yes, you can say that.
Q. How long have you been stationed in Virginia?
A. Since August 16, 1950.
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Q. Then, whenA. In and around Norfolk.
Q. Then, when you told us a few minutes ago that on
.January 22, 1954, you were residing with your mother, you
mean~ that you were there on leave and staying there that
occasion¥
A. The reason I was home, I was under emerg·ency leave. I
just g·ot back from California, where I buried my son.
Q. WellA. And I was returning to Norfolk. I had less than five
davs left on leave in Norfolk-or on mv leave.
Q. How long- were you in ,vyoming on that trip?
A. I arrived there the first of February. I left the second
of February, went to California and arrived back in Casper
the 21st of February 1954; and I left there February 23, 1954,
for Norfolk.
Q. Well then, what you are telling us is that you were there
one day in February 1954¥
page 19 } A. I was there one day, the 1st; then I left the
2nd.
Q. One day, you left on the 2nd-two days during the month
you were there f
A. I got there the 21st and left there the 23rd.
Q. Then you were not residing with your mother, you were
staying overnight with her on that occasion t
A. vVell, that was my legal residence on my leave papers.
Q. Were you married at that timeY
A. Yes, sir.
Q. vVhere was your wife living1
A. She was in California.
.
Q. vVere you and your wife separated or living together f
A. She was living with another man in California. I left
her in California. She come back to Norfolk in May.
Q. You and your wife had been making your home in California 1
A. For a very short time.
Q. And thereafter you made it in Virginia f
A. Yes, sir.
Q. So you were not residing in Casper, vVyoming1
A. No, sir.
The Court: He has given yon the facts. Residing or where
his residence is, is a question of law.
pa()'e
20
r
Mr. Sacks: All right, sir.
0
The Witness: May I state one thingt As long
as I am in the service, my legal residence is Wyoming.
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By Mr. Sacks:
Q. All right. How long were you stationed in Virginia¥
A. I have been stationed here since June 15 of last year.
In other words, I have not left the City of Norfolk.
Q. What was it you put behind your name that you said l
A. "E. M. 3."
Q. That distinguished you from the other Qlark BB:iley in
the Navyi
A. "E. l\L 3," my rate.
Q. Does that appear on the contract¥
A. Yes, sir.
Q. That contractA. It also appears on the certificate of title.
Q. Then you fully discussed with the C. I. T. that you were
a member of the United States Navy when you executed the
contract?
A. They should know that by now, sir.
Q. I am not asking· you about now, I am asking- you the
day you signed that contract you told them you wer~ in the
Navy, didn't you Y
A. Yes, sir. I ,,ms in civilian clothes when I bought the car
because I didn't have mv uniform with me.
pag·e 21 ~ Q. Didn't you tell thei:{1 at that time that there
were two Baileys in the Navy?
A. I didn't find it out, sir, until later on, when I was up in
Providence, Rhode Island, and I saw this 3rd-Class Storekeeper by the name of Clark A! Bailey.
By the Court :
Q. Did you sign that "E. l\L 3," whatever it is, when you
bought this car?
A. I always sign it, sir.
Bv 1\fr. Sacks:
·Q. ·which is the correct version 1 You told us you signed it
"E. M. 3," because there were two Clark Baileys in the Navy f
A. Yes, sir. That is now. I found that out this year.
Q. Why did you sign '' E. M. 3'' behind your name 1
A. I always do, sir.
Q. WhaU
A. I alw&ys do, sir.
The Court: v\Th:y you do it is what Mr. Sacks is asking.

A. No reason at all, Mr. Sacks. I just do it.
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By Mr. Sacks:
Q. What does "E. M. 3" denote?
A. Eng-ineman ; '' E. M. 3, '' engineman, 3rd.
page 22 } Q. vVha t kind of engineman?
A. There is two kinds of enginemen in the Navy:
diesel and gas.
Q. Doesn't '' E. M. 3,'' mean Engineman, Third Class, in the
United States Navy?
A. Yes, sir. It is '' E. M. 3'' in the Coast Guard, too.
By the Court :
Q. Do you know if the people in Wyoming knew that t
A. I don't know, sir.
The Court : I know you don't. Go on.

By Mr. Sacks:
Q. You mean you got twenty some hundred dollars' worth
of credit, they didn't know you were in the Navy and what your
income wa~ f Didn't they ask you that t
A. No, sir, they did not.
Q. Well, you told them that you were in the United States
Navy¥
A. I told them I was in the service.
Q. You told them you were taking the car to Norfolk Virginia, didn't you f
A. Yes, sir.
Q. You are sure of that?
A. Yes, sir. The man that sold me the car, I don't know
his name, Tom-I don't know what his last name is, but he
says "Where are you taking the cad" I said ''I
page 23 ~ am taking the car to the East Coast with me to
Norfolk."
Q. You told you were stationed here?
A. Yes, sir.
Q. That was the reason for taking it?
A. Because I had orders in my pocket, telegTaphic orders
stating for me to return to Norfolk upon the completion of
my emerg·ency leave, report to Commanding Officer, Receiving
Station.
Q. Did you discuss those orders with the man that sold you
the cart
A. I don't think I did, sir.
Q. But he knew without a doubt you were bringing it to
Norfolkt
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A.
Q.
A.
Q.
A.
·Q.
with

Yes, sh·.
And when did you bring it to Norfolld
I left the morning of the 23rd of February 1954.
And it stayed in Virginia until the time you sold it f
Yes, sir.
Now, when did the C. I. T. notify you or get in touch
you concerning that account ·y

By the Court :
Q. (Interposing) Tell me this: Did you make any payments from February 23rd until you sold the car 1
A. Yes, sir ; once. ·
·
Q. vVho made them 1 You yourself 1
page 24 ~ A. Yes, sir.
Q. How!
A. I was home when I made it. I went in my person.
Q. You never mailed them!
A. No, sir.
Q. Did they send you monthly notices of installments?
A. TheyQ. Do they send notices of installments customarily f
A. I don't know if they do, but they sent me tlie payment
book to the ship that I was on.
Q. They mailed it to the ship 1
A. Yes, sir. They mailed it to me right on the ship.
Q. How was it addressed f '' Care Postmaster, New York''
orA. USS BOTTINEAU, Care of Fleet Office, New York
City, New York.
By Mr. Sacks:
Q. Mr. Bailey, between the time you bought this automobile
and the time you sold it, you made one payment, didn't you?
A. Yes, sir.
Q. So that when you say you made payments m person,
you mean one on one occasion 1
A. Yes, sir.
Q. You walked in and paid it?
page 25 ~
A. Yes, sir.
Q. v\T ere you in your service uniform f
A. I don't think I was.
By the Court:
·Q. This was in "\Vyomingf
A. Yes, sir.
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Q. Then, how did you get to ·wyoming?
A. I drove from Casper, Wyoming, to here, and I took leave
and went home again.
Q. How did you get to Wyomingf
A. Drove in my car, sir.
Q. Well then, you are wrong ; the car has not been in ,Virginia the whole time; had it f
A. No, sir.
By l\fr. Sacks::
Q. How long did you stay in ·wyoming on that trip!
A. Five days.
Q. Came back to Norfolk 1
A. Yes, sir.
Q. And have been here ever since!
A. Yes, sir.
Q. And the car has, also?

A. Ipage 26 }

Q. Until the time that you sold iU
A. Yes, sir.
Q. Well now, when did you get a notice other than the
ordinary notice of payment? When did you get any kind of
notice from the C. I. T.?
A. I received a notice in May of '54.
Q. To what effect?
A. To put the car in storage and get it refinanced.
Q. In May 1954?
A. Yes, sir. I think that is the time that I got the notice.

By the Court:
Q. How was that mailed to you?
A. That was mailed to the ship, sir.
Q. Same address?
A. Yes, sir.
Q. Same as you heretofore stated Y
A. Yes, sir.
By Mr. Sacks:
Q. And from May 1954 until June 16 when you sold it, were
you seen or contacted by any representative of the C. I. T.
in Norfolk?
A. It wasn't in May because we was overseas in May.
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page 27

~

By the Court :
Q. Were you seen by anybody in Norfolk!

A. I think I saw them after I sold the car.
By Mr. Sacks :
Q. Until the time you sold the car, you hadn't been contactedA. No, sir.
Q. -by the Norfolk office?
A. No, sir.
Q. Then, no attempt was made as far as you know on C.
I. T. 's part to repossess the automobile from you in Norfolk!
A. No, sir.
Q. ·when with regard to that notice to put it in storage <lid
you write your letter asking for six months' extension?
A. I received the notice sometime in Mav and I wrote the
letter to the C. I. T. ~lso in May requesting that six months'
extension on my c.ontract.
Q. ·well now, these notices that were coming to you were
coming from C. I. T. f
A. Yes, sir.
Q. Directly from them to you f
A. Yes, sir.
Q. And you are sure they were sent to you at tlic address
given, the ship address l
page 28 ~ A. Yes, sir.
Q. vVell then, Mr. Bailey, in the statement made
by the witnesses in ·wyoming, they state that the first time
they knew the car was in Norfolk, Virginia was when you
wrote and asked for six months' extension; is that correct 1
A. I ,·vas in Norfolk from February until May, when I left
for overseas.
By the Court :
. Q. How did they g·et that address that you say they mailed
1t to you?
.
A. From my mother, sir.
Q. You dicln 't give it to them 1 You g-ave your address
when you made the purclmse?
A. No, sir. They asked me what my address was. I told
tl1em I was liv'ing with my mother at the time but I was going
to Norfolk.
Q. You gave your address, '' Post Office Box 34, Evansville!''
A. Yes, sir. That is my motlrnr 's address, also.
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By Mr. Sacks:
Q. You are sure that the notice to put it in storage came
before your letter asking for extension f
A. Yes, sir. That is tbe reason that I wrote the letter.
Q. Now, when you sold the car to Mr. Kaplan,
page 29 ~ did he ask you or didn't he ask you, rather, whether
there were any liens on it 1
A. Yes, sir.
Q. And what did you tell him Y
A. I said a clear title.
Q. And clidn 't he ask you if you had the ti tie to the car f
A. Yes, sir.
Q. And didn't you give it to him f
A. Yes, sir.
Q. And did he not make those inquiries before he told you
he would buy it?
A. Yes, sir.
Q. He didn't pay you any money until you fully represented
to him that the title was free and clear!
A. Yes, sir.
Q. And Mr. Kaplan had no way of knowing, did he, that
there was any money owed on that automobileA. No, sir.
Q. -from what transpired between you twof
A. No, sir.
Q. And you haven't seen the car since the day you sold it
to Mr. Kaplan!
A. No, sir.
Mr. Sacks: I believe that is all.
page 30

~

RE-DIR,ECT EXAMINATION.

By Mr. Glasser:
Q. What is your present rank and serial number?
A. E.M.3; serial number 3728516.
Q. And you are attached to the Port Control Office?
A. Port Control Office, YTB-YORK Tugboat 281.
Q. YTB. How did you get that last?
A. YTB 281.
1\fr. Glasser: No further questions.
Mr. Glasser: If Your Honor please, that is our case.
Mr. Sacks: Your Honor, I want to raise or renew my motion at this time to dismiss. On the fact of it, it shows that it
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is truly and simply, as I see it, an action in detinue. That
would be the only way in the world he canThe Court: Let me talk to Mr. Glasser a minute. Mr.
Glasser, you brought an action in detinue. Isn't that what
you did!
page 31 } Mr. Glasser: That is a bill of reformation and
detinue combined, if Your Honor please.
The Court: Of course, at the time I assume you thought
Kaplan had possession of the automobile.
Mr. Glasser: Yes.
The Court: All right. Now, tell me why are you entitled to
any relief from Mr.· Kaplan on the facts as they have developed?
Mr. Glasser: He has received title to a vehicle belonging
to us and has disposed of it. Now, we are asking, first that
the title to that vehicle be put back as it should be put back.
The Court: Let's assume that Bailey hadn't mutilated this
title in any way and Mr. Kaplan had purchased the car on
.June 16 subject to this lien and then had sold it on June 23
to the Howett Motors subject to the lien. In the meantime,
Bailey had become in default and you wanted to foreclose.
vVould you still name Mr. Kaplan in it?
Mr. Glasser: If Mr. Kaplan assumed theThe Court: I didn't say that. I said subject to the lien.
Mr. Glasser: No.
The Court: ·well, is he in a position that is any worse off
than if he had bought it subject to the lien?
page 32 ~
Mr. Glasser: Yes. If in that situation, if Your
Honor please, we have not lost our lien. "re contend that heThe Court: vVhat did Mr. Kaplan do to make you lose
your lien f
Mr. Glasser: He was a party in the transfer of the title
out of our client's name.
The Court: Well, if he was a party it was only to the extent that l1e purchased the automobile. There is no evidence
that he was a party in any of the erasures.
Mr. Glasser: No. Vie don't say that. ,\Te say this, that
he took title from a thief, in that his title to that vehicleThe Court: -is no better than the thief's f
Mr. Glasser: Yes.
The Court: All right. But he hasn't got title any more.
In other words, what do you contend that I should do to Mr.
Kaplan f
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J\fr. Glasser~ I .am asking that the title that my client is
€ntitled to be reformed and that our lien be put back there
on the title. If that be true, if we are .entitledThe Court: Let me assume that I grant you that relief;
what bas Mr. Kaplau to do with it f
M1".. ·Glasse.r : Mr. Kaplan has to put us back.
page 33 } ~he Court: Put you back where f
Mr. Glasser: Pu:t us back whole.
The Oourt: You are justt as ,v'hole now as you were before
he bought it. Suppose he sold it to Tom Jones! You want
the car-you say your lien is .still ;outstanding?
Mr. Glasser: Yes.
The Court: I am not ruling that it is because that is not
before me at the moment; but let's .assume it is outstanding;
isn't it up to you to get the car, wherever it is, and sell it?
:M:r. Glasser: But he was a party. I would like to submit
some authorities. He was a party in disposing of our prop•erty.
The Court: No doubt about that. He bought it :a.nd paid
$1,300 for it and sold it for $1,525. Assuming Ile pa.id between
$75 and $80 to put it in good ·condition, he made $150 gross on
ihe transaction. I don't lrnow whether he made any commission or what.
Mr. Glasser: The position we take is, if Your Honor please,
this is a chancery cause in which we are acting for reclamation of the instrument and ;relief. Now, if we are entitled to
put the lien back on the title-and I think there is no argument on that scoreThe Court: As I say, this is pure obiter dictum,
page 34 ~ because it is not befor.e me. If Mr. Kaplan still
had possession of that automobile, I should be
inclined to hold that your lien was still in existence and that
Mr. Kaplan had the car subject to the lien; but he doesn't
liave the car.
M.r. Glasser: I should like to have opportunity to submit
:authorities, but if we are entitled t0 that lien, we are entitled
to the title and, thereforeThe Court: All right. ·what has Mr. Kaplan to do with
your titlet
1\fr. Glasser: Well, he had disposed of it.
The Court: Exactly; so he doesn't have it any more.
Mr. Glasser: Your Honor, he was a party in disposing of
,our assets and that is where we sayThe Court: You use the word '''party." Unquestionably,
your assets went through his hands. He owned them subject
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to your lien, if I am right in my assumption of law, for five
days. Then he sold the car.. But as I see it, it is up to you
now to find the car and subject it to your lien. The mere
fact that it has been through Mr. Kaplan's hands cannot be:
argued. In the meantime, it has probably gone through Howett Motors and-somebody else owns it by now. Maybe it has
changed hands three or four times. -would Howett Motors;
be responsible, too¥
page 35 ~ ··Mr. Glasser: Yes. In other words, we are entitled to have our car back.
The Court: I agree with you ..
Mr. Glasser: And we are entitled to impress on this title
our lien.
The Court: "\Vell now, how much do you feel you are entitled to in monetary judgment against Mr. Kaplan 1
:.Mr. Glasser: I think we are entitled to the amount due us,.
if Your Honor please.
The Court: How much f
Mr~ Glasser: Twenty-one lrnndred ninety-some dollars.
The Comt: He says that it was not worth but $1,300 when
he bought it. ·vvould you be entitled to more than it is worth r
Mr. Glasser: -we would be entitled to wI1at is due us.
The Court: ·why from Mr. Kaplan1 That is what I am
trying to find out. I realize that you are entitled to it from
l\[r. Bailey but why would Mr. Kaplan-who innocently purchased the car for $1,300, a car which the evidenee so far as
it is before me shows was worth that and no more-be responsible to you for $2,192.561
Mr. Glasser: If Your. Honor please, if this was not true
then a thief could take anyone's property and dispose of it and
the rightful owner could never get it back.
page 36 ~ Tbe Court : He could get it if he could Ioca te the
property. If I buy it from a thief here is my situation-and I can be "Tong on the law; if I buy a piece of property, say a piano,-and I am trying to get mv-ay from the
title situation in citing this-buy a piano from a thief and
pay him $150 for it; then I sell it to .John Jones and I get my
$150 back; I sell it for what I paid for it. Now then, the
owner comes along and says "There was a conditional sales
agreement on that piano of $5,000." Would you say I would
have to pay the owner $5,0001
Mr. Glasser: I think if you were a party-had you not
bought it, Your Honor, we could have recovered it from the
man who was primarily obligated to us.
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·The Court: Yes, but I was acting in all innocence. I was
buying something that wasn't worth but $150 and you had
;a lien on it for $5,000; even though it wasn't worth but $150,
would I be liable for $5,000 to you 1
Mr. Glasser: I would think so. If Your Honor please, I
would like to haveThe Court: You answered the question.
1\fr. Glasser: I would like to submit you some authorities
,on it.
The Court: All right. I don't wan.t to hold this case up too
long. How long do you want f
page 37 } Mr. Glasser: I would say a week.
The Court: All right. Have it here by 10 :00
-0 'clock next Monday. Give Mr. Sacks a copy of it.
Put on what evidence you want, I will overrule your motion
and let you put on evidence. Let's get all the evidence. Hold
your witnesses; any evidence you want, put on. You will have
.a hard time thinking of anything to put on. One minute, Mr.
Glasser. Mr. Sacks said if I overruled him, could he put on
his evidence. I don't think he has any evidence he can put on.
Mr. Glasser: I have no objection .
. The Court: So I overrule bis motion and let him put on
the evidence and then we will dispose of this case when I get
the authorities.. Now, go ahead. I will let you put on your
,evidence.
1

MARTIN R. KAPLAN,
recalled, testified further as follows:
Examined by Mr. Sacks:
Q. State your name, please.
page 38 }

The Court: He has already done that. I am not
going to let him testify to anything to which he
has already testified.
l\fr. Sacks: All right. Your Honor, some of this is natur·ally going to be repetitious.
The Court: I am going to stop it when it gets repetitious.
Mr. Sacks: Your Honor, this man was questioned as an
·adverse witness, for example on what the values of the car
were. I want to bring out certain things fromThe Court: All I said was that I was going to stop him,
io prevent repetition. Anything new, you may bring out .
.Anything that has already been brought out that is not contradicted, there is no reason to bring it out now.
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By Mr. Sacks :
Q. Mr. Kaplan, you bought ru1 automobile, the automobile
in question, from Clark Bailey 1
A. (T.he· witness nodded)
The Court: He has already testified to that. Don't answer
that.
:Mr. Sacks: I note an exception, Your Honor. At the time:
the witness was put on, I reserved the right to crossThe Court: I frankly do not believe that there
page 39 ~ is anything you need to bring out by this gentleman, but that is up to you to determine. All I am
saying is that I am not going over the same testimony again~
Bv Mr. Sacks:
"'Q. Mr. Kaplan, when you bought this car from Mr. Bailey,.
how much did you pay for it!
The Court: He has answered that.
Mr. Sacks: Your Honor, I tender a checkThe Court: I will tell you how much l1e testified to, if you
wish me to. I have notes here.
Mr. Sacks: No, sir. I understand that, Your Honor, but
IThe Con rt: "\Vby do you want to prove a thing twice?
Mr. Sacks: I want to prove it, Your HonorThe Court: It hasn't been contradicted. Give him the
C'hcck and ask him.
l\fr. Sacks: I can't get it to him if I can't ask him how much
he paid or identify it.
TI1e Court: I can. Give it to me.
By the Court:
Q. 1\fr. Kaplan, is this the check you gave Mr. Bailey wlwn
yon purchased the car that you have heretofore testified you
did purchase¥

A. Yes, sir..
The Court: All right. You wish to introduce it
page 40 ~ in evidence?
Mr. Sacks : I do.
The Court: Defendant's Exhibit I..
(The check referred to was marked Defendant's Exhibit 1.)
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By Mr. Sacks:
Q. That check is dated June 16, Mr. Kaplan. With refer.ence to the date that you purchased the automobile, was the
date of .the check the same day you purchased the automobile!
A. The same day.
Q. Did you know of the existence of any lien on that automobilet
The Court: Don't a11swer that. The witness has already
;said that he did not.
Mr. Sacks: Your Honor, I note exception to all of these,
because I think he is certainly entitled to have in the record
his statement of how it came about.
The Court: I am in complete agreement with you, Mr.
:Sacks. All I am saying is that I am not going to let him reiterate anything.
Mr. Sacks: No, sir, but he did it upon cross-examination
by Mr. Glasser; and at that time I purposely asked the Court
to reserve the right to put him on at a later time.
page 41 } The Court : I will certainly be gfad to allow you
to prove anything that is relevant to this case that
l\fr. Kaplan has not proven. I will allow you to put in any
,evidence that you. may need by way of rebuttal, because 1\fr.
Bailey followed him on the stand.
Mr. Sacks: If Your Honor please, if I had not reserved
the right, I would not do it now.
The Court : Well, Mr. Sacks, I think you misunderstand
me. Anything that Mr. Kaplan has testified to that has not
been rebutted need not be testified to the second time. That
is the only position that the Court is taking.
Mr. Sacks: Well, Your Honor, I would ask this man to
·stateThe Court: V'7hy have him testify to the same thing twice?
That is my only point.
Mr. Sacks: Because a witness, Your Honor, in my opinion,
t1nswers the cross-examination which is designed to bring it
·out·By the Court :
Q. Mr. Kaplan, if :Mr. Sacks had asked you, rather than
1\fr. Glasser, how much you paid for this automobile, would
you have varied your testimony1
A. No, s'ir4
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Mr. Sacks: Your Honor, I mean with regard to
page 42 }- the whole transaction. I would ask him to tell what
happened on the nigl1t he purchased the car. The
only thing in the record is what Mr. Bailey has said and what
Mr. Kaplan said on cross-examination.
The Court: All right. If he hasn't already testified to it,.
I will allow him to do it. I am ruling that I am not going
to let you keep on asking the same witness the same thing
twice.
By Mr. Sacks:
Q. Mr. Kaplan, would you tell what lrnppened on tl.te- night
you purchased this automobile from Mr. Bailey?
A. WellThe Court : Anything that you didn 1t tell us originally,.
tell now.
A. Mr. Bailey came in. I was at home for dinner and when
I got back, my salesman told me that he wanted to sell the car.
I looked at the car, whicl1 was a very rough one and I made
him an offer on the car, after first asking 1.tim whether he
owed anything on it. He told me he had paid cash for the
car, and I ask him if he had the ·wyoming title; he did; so
after trying the car out I bought it, paid him for it. Ho told
me, keep his Wyoming license, ho would be back for them in
a few days.
By the Court ~
Q. You mean the tagsf
page 43 ~ A. The license tag·s; andQ. Did he ever come back t
A. No.
Q. I don't know that it is material.
A. I think he came back and borrowed some money from
one of my salesmen, never paid him.
By 1\fr. Sacks~
Q. Well now, when, Mr. Kaplan, was the first time that you
knew that apparently be had not paid all cash for the cart
Tl.te Court: October.
A. It was in October of '54.
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rThe C:onrl: .fu is onA. ( Continuing) The repr.es.entafive1 C. L T..

J3y Mr. :Sacks:::
Q. All right, sir. Did y"(:)U receive a letter from a repre.
:sentative of the C. I. T. 1
A. Got a letter from Mr. Glasser.
Q. Well, I ·show you .a letter dated October :20. ,v1iat is
that?
A. That is tbe ·same latter..
The Court'.: Yon want to introduce that in evidenee?
Mr. Sacks: I do.
The Court: That is Defendant's Exhibit ·2, letter .of October ·20, 1954, from Mr. Glasser to Marfin Kaplan,
-page 44 ~ L & M Motor Company..
(The letter referred to w.as marked Defendant"s Exhibit

2.)

'By Mr. Sacks·:
Q. Had ·anybody·seen you before you ·got that letter?
A. The representative of Universal C. I. T. was in my place
~ few days before that; came in, wanted to know wheTe the car
was that 1 bought from Clark Bailey. That had been, I guess,
four or five months, ·and 1 didn"t even remember the name so
I had to 1ook it up. Then he told me the amount of the lien
was still owing on it; wanted to know where the car was.
Q. That was October 18, 1954?
A. It was in that week. I .don't know .the :exaet ,d·ate.
By the Court:
Q. It was within a week or ten days before you got this
letter?

A. From the date .of that letter, that is right..

By Mr. Sac'ks:
Q. Nobody had contacted you verbally or in writing before Y
A. I heard nothing at all about it.
Q. Did this man identify himself as being from the Norfolk
.office, or oo't7
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A. He walked in, said "You have got a car owing money
on." That is all; didn't tell me who he was. After,.
page 45 ~ he identified himself as having been ,vith C. I. T.
Q. At the time that the demand was made on you
for the automobile, did you have it in your possession?
A. No,. sir.
Q. V\T as it under your control t
A. No.·
Q. vYhat had happened to the automobilef
The Court: He has testified that on June 23,. 1954, he sold
it to Howett Motor Company, of Columbia, North Carolina.
l\f r. Sacks: Your Honor, I want to introduce the application for title, showing no lien andThe Court: All right.
Mr~ Sacks: Does Your Honor have it here f
The Court: If I have it here, it must have been introduced
aln~adv. Yon mean this 1
Mr. Sacks: This application.
The Court: All right. You want to introduce that in evidence?
l\Ir. Sacks: Yes, I do.
The Court: Defendant's Exhibit 3, but I am going to re'""
turn the original to Mr. Tighe of the Motor Vehicle Division
and I will have photostat made of it.
page 46

f

(The document referred to was marked Defendant's Exhibit 3.}

· By Mr. Sacks:
Q. Mr. Kaplan, did you then apply for title in your name f
A. I applied for title in the name of L & M Motor Company,
took the title to the Southern Bank and made a loan on .it, and
they recorded their lien on my application for title. Tlle State
of Virginia issued t11e title on it, and when I sold the car to,
Howett Motors, I paid the lien off at tlle Southern Bank.
Q. \Yhen you went to the Southern Bank, did you have the
"\Vyoming· title with you?
A. vVhen I went to borrow tl1e moneyf
Q. Yes.
A. Yes, I had the \\Tyoming title and my application for a
Virginia title.
Q. Did you exhibit the \Vyoming title to the representative
of the bank f Did he examine it 1
A. Yes.
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Q. Had you examined it when you got it Y
A. I had.
Q. As a result of your application for a title, was or was
not a title issued in your name for the subject automobile by
the State of Virginia Y
A. The title was issued.
page 47 } Q. And what liens did it show 7
A. The lien to the Southern Bank of Norfolk
that I owed.
Q. So that you and the Southern Bank and the Division
of Motor Vehicles all overlooked the erasure?
A. That is right.

By the Court :
Q. Can you answer for the Southern Bank and the Virginia
Division of Motor Vehicles 1
A. I can. Mr. Tig·he had a letter he brought here stating
thatBy Mr. Sacks :
Q. Did the bank mention any vVyoming lien to you?
A. N'o, but the bank wouldn't have given me any money on
the title if it had had a Wyoming lien on it.
Q. And when is the last time you had control of the automobile?
·
A. The day I sold it.
Q. Which was?
A. June 23.
The Court : June 23, 1954.
Mr. Sacks: All right, sir. I bP.lieve that is all.
Mr. Glasser: No questions.
page 48 ~ Mr. Sacks: I think that is our case, Your Honor.
The Court: Mr. Sacks, there is no need for you
to do anything further on this case. I will look over Mr.
Glasser 's authorities and if I feel that I need to, I will call
on you. Otherwise, if his citations do not change my mind,
I will dismiss the case.

•

•

•

A Copy-Teste:

H. G. TURNER, Clerk.
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