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IN THE

Supreme Court of ·Appeals of Virginia
AT RICHMOND

Record No. 5955

VIRGINIA:
In the Clerk's Office of the Supreme Court of Appeals at
the Supreme Court of Appeals Building in the City of Richmond on Tuesday the 28th day of July, 1964.
FINE ACRES, INCORPORATED,

Appellant,

agai!nst
WILLARD P. WHIT·EHURST AND CHARLES E. JENKINS, COMMITTEE OF THE ESTATE OF EVELYN
COLLINS HILL, A:N INCOMPETENT,
Appellees.

From the Circuit Court of the City of Virginia Beach
Richard B. Kellam, Judge

Upon the petition of Fine Acres, Incorporated, an appeal
was awarded it by the Chief Justice of the Supreme Court of
Appeals on July 27, 1964, from a decree entered by the Circuit
Court of the City of Virginia Beach on the 20th day of March,
1964, in a certain chancery cause then therein depending
wherein Charles E. Jenkins, Committee of the Estate of
Evelyn Collins Hill, etc., was plaintiff and Evelyn Collins
Hill, an incompetent .person, et al., were defendants; upon
the petitioner, or some .one for it, entering into bond with
sufficient security before the cler1r of the said circuit court in
the penalty of three hundred dollars, with condition as the
law directs.
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DECREE OF SALE.
This cause came on this day to be again heard upon the
papers formerly read; upon the Report of Henry L. Lam,
Commissioner in Chancery, dated December 5, 1963, a.nd filed
in the Clerk's Office December 6, 1963, together with the
depositions taken after due notice, and the Exhibits therewith
returned, and was argued by counsel.
., .
On consideration whereof, the Court doth approve. and
confirm said Report.
And it appearing to the Court:
FIRST : That the respondent, Evelyn Collins Hill, is the
owner of the fee simple title to the two parcels of property
involved in this suit, and more particularly described in the
Bill of Complaint as "SEA BREEZE FARM", comprising
194.92 acres, more or less, situated in that part of the City of
Virginia Beach, Virginia, known as ''Little. Neck'' ; and a lot
situated in the City of Norfolk, Virginia, designated as Lot
11, in Block 54, on the Plat of Redgate Realty Company,
fronting 25 feet on the North Side of Redgate Avenue and
extending in a Northerly direction between parallel lines 100
feet;
SECOND : That there are no liens outstanding against
either parcel of land, the only encumbrances being two rights
of way agreements between William C. Hill, an ancestor in
title; one with the Virginia Electric & Power Company, dated
January 29, 1932, recorded in the Clerk's Office of the Circuit
Court of the City of Virginia Beach (formerly Princess Anne
County), Virginia, in Deed Book 168, at page. '561, granting
permission .to operate and maintain a power line over the
property in ''Little Neck", as shown on the plat
page 24 } attached to the said agreement, recorded in the
said Clerk's Office, in Map Book 9, at page 83; and
the other ·with The Chesapeake and Potomac Telephone Company, dated October 18, 1933, recorded in the aforesaid
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Clerk's Office, in Deed Book 173, at page 600, granting permission to operate a telephone line across the property in
"Little Neck".
T·HIRD: That the fee simple and annual values of the two
parcels are as follows:
(a) The ''SEA BREEZE FARM'', comprising 194.92
acres, has a fee simple value of $395,000.00, and an annual
value of between $250.00 and $400.00 (less than half the annual real estate taxes) ; and
(b) The fee simple value of the Redgate Avenue lot is
$400.00, and it has no annual value.
FOURTH: That the rights of no person would be violated
by the sale of the two parcels of real .estate, which are the
subject matter of this suit.
FIFTH: That as neither parcel of real estate has an appreciable annual value, and the incompetent's .expenses far
exceed the. income from her personal estate, her interest
would be promoted by a sale of the two parcels and the investment of the proceeds, pursuant to the direction of the
Court.
SIXTH: The incompetent is seized and possessed of the
two parcels of real estate hereinabove mentioned and described, and the following personal estate, to-wit:
INTANGIBLES:
STOCK:
No. Shares
Corporation
138
American Tobacco Company
200
Atchison, Topeka &
Santa Fe Ry. Co.
132
Cities Service Company
585
Corn Products Company
100
The Timken Roller Bearing Co.

Class

6% Preferred
Common
$4.40 Preferred
Common
Common

ANNillTY
Mutual Life Insurance Co. of New YorkQuarterly ·payment $283.42; Annual payment
CASHON HAND

$1,133.68
$1,918.61
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TANGIBLES:
:Silver, China and household furniture-In storagePrudential-Value about$1,200.00
Furs-In storage-Batleman 's-Value about
$2,000.00
page 25 ~ SEVENTH: Were the incompetent, Evelyn Collins Hill, dead, the following persons are her next
.
of kin and would be her heirs at law and distributees, namely:
(i) Collins Hill, a double first cousin, whose address isPost Office Box 327, Cobbs Creek, Mathews County, Virginia.
(2) Baynham Matlock Hill, a double ·first cousin, whose
address is-Post Office Box 325, New Church, Accomac
County, Virginia.
·
(3) Chandler Woodard Hill, a double first cousin, once removed; whose address is-1127 Congress Avenue; Ypsilanti,
Michigan.
(4) Borrough Reid Hill, a double first cousin, once removed, whose address is-10000 Tampa Avenue, North Ridge,
California.
(5) Mrs. Charlotte Reid Hill Hutchison, a double first
cousin, once removed, whose residence is-1030 Graydon Avenue, Norfolk 7, Virginia.
(6) Antonio Bilisoly Hill, a double first cousin, once removed, whose address is-617 Baldwin Avenue, Norfolk 7,
Virginia.
(7) John Calvert Hill, a double first cousin, once removed,
whose address is-617 Baldwin Avenue, Norfolk 7, Virginia.
(8) Annie Camm Hill, a double first cousin, once removed,
whose address is -617 Baldwin Avenue, Norfolk 7, Virginia;
and
( 9) Frances Chandler Hill, also known as ''Sister Louise'',
whose address is-Laboure Center, Sisters of Charity, 371
West 40th Street, South Boston 27, Massachusetts.

The above named next of kin and heirs of law are properly
before the Court, all having been served in person or by publication.
EIGHTH: That all proper parties are before the Court in
this cause so as to enable the Court to effect the sale of the
.real properties which are the subject matter of this suit.
NINTH: That the Court is of the opinion that it would be
advisable to sell the real properties which are the subject
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matter of this suit by sealed -bids, after advertisement, rather
than by public a11ctio~, and to that en.d the ·Court doth appoiilt
CHAS. E. JENKINS, a Special Commissioner, with the au-.
thority t~ receive offers and submit them to the Court for
acceptance or rejection.
Enter 12/30/63.

R. B. K.
page 26}
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REPORT OF SPECIAL COMMISSIONER.
To the Honorable Richard B. Kellam, Judge of this Court:
Pursuant to,the direction of a decree of the Circuit Court
of the City of Virginia Beach, Virginia, entered December
30th, 1963, the undersigned, Chas E. Jenkins, who was appointed Special Coin.missioner for the purpose, respectfully
reports to the ·Court that he prepared a Notice of Sale, soliciting offers for the tract of land situated in that part of Lynnhaven Borough of the City of Virginia Beach, Virginia, called
"LITTLE NECK'·', and commonly known as ''SEA
BREEZE FARM'', divided into two parcels by the Little
Neck Road, the parcel West of the Road containing 71.229
acres and the parcel East of the R.oad containing 123.7 acres.
A copy of the Notice is attached to and made a part of this
report.
.
The said Notice was distributed to the various real estate
brokers and persons who had evidenced an interest in purchasing the property, and was run as a legal advertisement
in the Ledger-Star, Saturday, January 11th, 1964, and in the
Virginian-Pilot, Sunday, January 12th, 1964.
Pursuant to the terms of said Notice, your Special Commissioner, and G. R. Swink, Jr., guardian ad litem for the
incompetent, at the time and place designated in the said Notice, received sealed offers from eight (8) prospective purchasers; an outline of the offers submitted is as follows: .
(1) Louis Jacobson et als., Nelson Realty Company,
Brokers$332,475.00 -on the whole tract (194.92 acres), subject to the
terms of the Notice, along with Cashier's check for $997.63.
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This bid does not comply with the terms of sale
as published.
(2) Fine Acres, Incorporated-No Real Estate

Broker.
$229,500.00 on the 123.7 acre tract
$124,500.00 on the 71.229 acre tract
$354,000.00 on the 194.92 acre (entire) tract.
Subject to the terms of the Notice, along with two certified
checks; one for $4,500.00, and the other for $2,600.00.
It appears that t~is bid does not comply with the terms of
sale as to the 123.7 acre tract, for the reason that a certified
check for 2% of $229,500.00 ($4,590.00) did not accompany
the offer; but the offer for the 71.229 acre parcel, and for the·
entire tract of 194.92 acres, is a valid offer.
(3) G; & S. Corporation and Shoreline CorporationMyers-Preston-Hill, Inc.-Brokers.
Offer of $200,000.000 for the entire tract of 194.92 acres,
subject to the terms of the Notice, along with a Cashier's
check for· $4,000!00.
(4) A. T. Taylor-Myers-Preston-Hill, Inc.-Brokers.
$333,333.00 for the entire traet of 194.92 acres, subject to
the terms of the Notice, along with a certified check for $7,500.00.
(5) Willard P. Whitehurst-Carlton E. Seay and Kenneth
L. Seay-Brokers.
When opened, this bid read: $234,007.00 for the 71.229 acre
tract, and $94,007.00 for the 123.7 acre tract, with a bid for the
combined tract of 194.92 acres of $328,014.00, along with certified checks for $4,680.14 and $1,880.14.
As it was apparent to the Commissioner, upon reading this
offer, that a mistake had been made, as the larger offer was
for the smaller and less valuable parcel, he allowed the offer
to be corrected by the Brokers.
(6) R.. F. Fowler & S. P. Comninaki-Myers-Preston-Hill,
Inc.-Brokers.
$100,000.00 for the 123.7 acre tract,
$81,000.00 for the 71.229 acre tract,
$181,000.00 for the 194.92 acres,
Subject to the terms of the Notice, along with a certified
check for $3,620.00.
(7) Air Base Apartments, Inc.-R. S. Lamorelle, Broker.
$336,570.00 for the 194.92 ·acre tract,
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Subject to the terms of the Notice, along with a certified
check for $6,731.40.
page 28

~

(8) Herbert K. Bangel, Stanley J. Bange! and
Robert C. Barclay, III,-Craig Realty Company-

Brokers.
$234,468.00 for the 194.92 acre tract, subject to the terms
of the Notice, along with a certified check for $4,689.36.
The Commissioner calls the Court's attention to the fact
that he permitted the bid of Willard P. Whitehurst to be corrected, after the sealed bids had been submitted, as he did not
believe at the time that there was any impropriety in allowing
this to be done. If the Commissioner was wrong in permitting
the error in the offer to be corrected, after it had been submitted to him sealed, the highest offer for the entire tract is the
offer by Fine Acres, Incorporated, of $354,000.00. No other
combination of offers will equal this amount. If, .on the other
hand, the corrected offer of Willard P. Whitehurst is allowed
to stand, by combining his offer of $234,007.00 for the 123.7
acre parcel and the $124,500.00 offer by Fine Acres, Inc. for
the 71.229 acre parcel, there is a total offer for the two
parcels of $358,507.00.
T·he fee simple value of the entire parcel, as reported by
the Commissioner in Chancery, is $395,000.00, and since the
combined bids $(358,507.00) is 90% of the value reported by
the Commissioner in Chancery, the combined bid of $358,507.00 does not seem to the Commissioner too low.
Ample notice was given to all prospective purchasers, and
several real estate brokers have been actively engaged in soliciting prospective buyers.
Colonel J. Addison Hagan, of Myers-Preston-Hill, Inc., was
requested by your Commissioner, then attorney for the incompetent, prior to· her incompetency, to find a purchaser for
the 71.229 acre parcel as she had decided that it 1vas unproductive, the taxes were a burden, and the proceeds of sale
would augment her income. Before ~ purchaser could be
found, the incompetent suffered a stroke which incapacitated
her, both physically and mentally, rendering Court action
necessary to effect a sale. For more than a year ·Oolonel
Hagan has been showing the property and has taken twenty
or thirty prospects through the home and grounds. Your Commissioner is of the opinion that the interest sho·wn and substantial offers made were mainlv due to his efforts; and. as
Colonel Hagan did not represent either of the high bidders,
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your Commissioner recommends tha.t a reasonable compensation be paid him for the very valuable services rendered in
.
promoting this sale.
page 29 ~ The Commissioner knew that several real estate
.
brokers had shown the property to clients and e~couraged them to submit offers and, while they could not be
employed by the Commissioner, their efforts in securing offers deserve compensation. Bidders were, therefore, directed
to name in their offer the broker responsible for their birl.
As one of the possible successful purchasers, Willard P.
VVhitehurst, named Carlton E. Seay and ICenneth L. Seay
as their broker, your Commissioner recommends that a reasonable commission be allowed them, provided they are not
principals, along with Willard P. Whitehurst, in purchasing
the property.
.
The Commissioner calls your attention to the fact that one
of the parties, who submitted an offer through a broker, has
since made a second offer of $375,000.00, for the entire 194.92
acres, approximately 4.6% above the $358,507.00, best com.
bined bid. ·
This party had ample notice of the sale, submitted what
he hoped would be the top offer, and your Commissioner recommends that his second offer be disregarded.
The Commissioner further recommends that the Court determine whether the Comn1issioner exceeded his authority in
permitting V\Tillard P. Whitehurst to correct an error in his
sealed bid after it had been delivered to him. Should the
Court decide that the Commissioner did not exceed his authority, then he recommends that the bid of Willard P. Whitehurst of $234,000.00 for the 123.7 acre parcel be accepted, and
that the offer of Fine Acres, Incorporated, of $124.500.00 fo.r
the 71.299 acre parcel be accepted; but should it be determined
that he exceeded his authority in permitting· the "\Villard P.
Whitehurst bid to be corrected, your Commissioner recommends that the offer of Fine Acres, Inc. of $354,000.00 for the
entire tract of 194.92 acres be ac~epted. As there seems to be
some question concerning the validity of several of the offers,
the originals are attached to, and made a part of .his repol't.
Respectfully submitted,
CHAS. E. JENKINS
Special Commissioner.
Filed 1/28/64.

R.B.K.

Fine Acres, Inc., v. Willard P. Whitehurst and
Charles E. Jenkins, Committee, etc.

•
page 32

•

•

•

~

9

•
January 21st, 1964

Charles E. Jenkins, Esquire
Special Commissioner
319 Virginia National Bank Building
Norfolk, Virginia
Dear Sir:
The undersigned, in conformity with the advertisement as
appeared in the Virginian-Pilot, offers you the sum of $124,500.00 for 71.229 acres, and the sum of $229,500.00 for 123.7
acres, or one bid for both of the parcels in the sum of $354,000.00.
This offer is net and without any real estate commission,
and there is no real estate broker involved, and we represent
ourselves.
We attach herewith a certified check in the sum of $7,100.00
on account of tl1e purchase price.
vVe will pay the remainder of the purchase price in accordance with the provisions of the advertisement in cash for a
total of fifteen (15%) per cent, and eighty-five (85%) per
cent of the purchase price is to be evidenced by a note, secured
by a deed of trust, bearing interest at four and one-half
(4%%) per cent per annum, the principal being payable ten
(10%) per cent each year over a period of ten (10) years,
interest being payable semi-annually on the balanc.e due ;
right of anticipation to be allowed, with a penalty of two
(2%) per cent after the first year, one (1%) per cent after
the second year, and net after the third year, on thirty (30)
davs' written notice.
It is understood that the following shall also apply:
1. No right of subordination of deed of trust will be granted.
2. Provisions for release of acreage will be incorporated in
the deed of trust at a rate of 125% of overall bid per
acre, excent for water front acreage, wich will be at a
rate of 250% of overall bid per acre.

It is further understood that the title to the foreg-oing real
property is free and clear of liens, and that you will convey
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good marketable title, and that we will be allowed twenty-one
( 21) days to examine the title and to make final settlement.
Yours very truly,
FINE ACRES, INCORPORATED
By SAUL SALZBERG
President
Attest:
ANDREW S. FINE
Secretary
720 Law Building
Norfolk, Virginia
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SEAY REAL ESTATE
REALTORS
Member of the National Association
of Real Estate Boards
222 Great Neck Road
VIRGINIA BEACH:, VIRGINIA
Offer to Purchase
Acreage in Little Neck
(Sea Breeze Farm)
Va. Beach, Va.
Jan. 22, 1964
In full accordance with the instructions by Charles E. J enkins, Special Commissioner, the following offer is made to
purchase certain acreage in Little Neck, Virginia Beach, Virginia, known as The Sea Breeze Farm.
Bidder: Willard P. Whitehurst, representing
Sea Breeze Farm Development Co.
Pung-o Station
Virginia Beach, Virginia

Fine Acres, Inc., v. Willard P. Whitehurst and
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Broker: Carlton E. Seay and Kenneth L. Seay
T/A Seay Real Estate
222 Great Neck Road
Virginia Beach, Virginia
Offer:
Tract 71.229 acres $234,007.00
Tract 123.7 acres $94,007.00
Combined tract of 194.929 acres $328,014.00
Notes:
1) The above offer is made to purchase either .
tract individually or jointly as indicated above.
2) Certified checks for 2% of the bid amount is
enclosed.
Respectfully submitted,
I{ENNETH L. SEAY, Broker
WILLARD P. WHITEHURST, Bidder
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•

•

•

•

•

52~

•

•

•

EXCEPTIONS OF FINE ACRES, INCORPORATED TO
THE REPORT OF THE SPECIAL COM:MISSIONER,
CHAS. E. JENKINS .
.Now comes Fine Acres, Incorporated, by counsel, and for
exceptions to the Special Commissioner's report, and reserving unto itself all other .exceptions not. herein expressly
stated, states as follows:
1. That the undersigned excepts to the report with regard
to Paragraph #2 in that the Commissioner's report. states
that the bids do not comply with the terms of the sale with
regard to the certified check for two (2%) per cent.
2. That the Commissioner erred in assuming- that the two
certified checks accompaning- the bid of $354,000.00 were to be
desiP.'Ilated to the hvo tracts. The ~ross amount of the t'vo
checks adequately sntisfles the two (2%) per cent requirement both on the entire tract and with regard the two tracts.
The onlv reo11irement nesig-nated in the advertisement nublished in the Virginian-Pilot on Sunday, January 12th, 1964,
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is ''Two (2%) per cent certified check deposited with bid
and balance at time of settlement". Therefore, Fine Acres,
Incorporated excepts to the Commissioner's report for the
bid does comply with the terms of the sale inasmuch as there
were two checks covering the two (2%) per cent designated
in the bid. Nowhere in the terms of sale does the Commissioner state that a certified check of two (2%) per cent of the
purchase price will be required for each bid on each tract.
Therefore, the Commissioner exceeded his authority in rejecting the offer of $229,500.00 for the 123.7 acre tract, which
.
is the highest bid.
page 53 ~ 3. That the undersigned excepts to the Commissioner's action in allowing Willard P. Whitehurst through Carlton E. Seay and Kenneth L. Seay, Brokers,
to change the sealed bid tendered. The Commissioner erred
in permitting the change.
Authority: French v. Phipps, 198 S. E. 458, 171 Va. 133.
The Supreme Court of Appeals held:
''A Special Commissioner of a Court to make a sale is a
mere instrumentality of the Court and exercises only the
naked powers conferred on him by the Court's decree".
No such power is expressly conferred, and a sealed bid, by
its very nature, imparts finality to the bid. Such act is not
a discretionary act. This action by the Commissioner is without authority and therefore a nullity.
·
4. The Commissioner could no more properly change the
bids as they appear with regard to tracts as he could change
any bid from $300,000.00 to $400,000.00 on the grounds that
inadvertently a three had been inserted instead of a four.
The handling of the alleged mistake is not calculated to, in
the words of the Court of Appeals, ''engender and maintain
confidence in the stability of judicial sales". Page v. Commonwealth, 176 Va. 351, 11 S. E. (2d) 621. The Court of Ap-.
peals has on many occasions said such a mistake as the one
excepted to is proper grounds for setting aside the Commissioner's recommendations.
5. The Commissioner's recommendations are excepted to
on the grounds above stated, but assuming hypothetically
that the Commissioner did have the authority to allow the
fifth bid to be ''corrected'', it must be borne in mind that the
Commissioner failed to note that the bid by Fine Acres, Incorporated is a net bid to the estate and is very clear that the
objective of judicial sales is to obtain "the hiQ·hest nosRible
price''. Watkins v. Jones, 107 Va. 6th, 57 S. E. 608; H aril;JJ v.
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Coley, 114 Va. 570, 77 S. E. ·~58; Hivrrvilton v. ·Bowman, 138
Va. 443, 122 S. E. 342; and French v. P1uipps, swpra.
6. When considering the fifth bid of Willard P.
page 54 ~ Whitehurst through Carlton E. Seay and Kenneth
L. Seay, Brokers, it must be borne in mind that
this is a gross bid from which must be subtracted ten (10%)
per cent for brokerage fee, and when this brokerage fee is
subtracted from the gross bid of $234,00.07, as compared
with the net bid of $229,500.00 by Fine Acres, Incorporated,
in reality the Court will find that the Whitehurst bid on the
123.7 acre tract is $211,000.00 net to the estate, as opposed to
the net figure of $229,500.00 as offered by Fine Acres, Incorporated. The objective, as stated above, is certainly best satisfied by the net bid to the estate by Fine Acres, Incorporated
of $229,500.00, rat~er than the net bid of $211,000.00 as offered bv Willard P. Whitehurst through Carlton E. Seay and
Kenneth L. Seay, Brokers. It should be borne in mind through
the consideration of the Commissioner's report that the Fine
Acres, Incorporated bid is a net bid to the estate; then not
only is the Fine Acres, Incorporated overall bid the highest,
hut it is also the highest bid as to the individual tracts. For
these reasons if the Court accepted the $234,000.00 bid of
.Whitehurst for the 123.7 acres, and the $124,500.00 bid of
Fine Acres, Incorporated for the 71.229 acre parcel, then the
estate will net approximately $19,000.00 less than it would
have, for, in fact,· the bid of Fine AcreR, Incorporated of
$354-,000.00 iR the higl1est and best bid.
FINE ACRES, INCORPORATED
By LOlliS B. FINE
·
Of Counsel.
Filed 2/6/64.

R. B. K .
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OPINION.
Plaintiff instituted suit for the sale of certain real estate
owned by his ward. After the suit properly matured it was
referred to ·a Commissioner in Chancery for taking of ac-
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counts, his report filed and confirmed, a Special Commissioner appointed, and the court determined to ''sell the real
properties-by sealed bids", after advertisement, rather than
by public auction. After due advertisement, the Special Commissioner received sealed bids, all of which he reported to the
court in a written report filed January 28th, 1964. Exceptions
were filed to said report by (1) Fine Acres, Incorporated and
(2) J. Addison Hagan and Myers-Preston-Hill, Inc. on their
own behalf and on behalf of A. T'. Taylor.
The facts establish that the Special Commissioner requested bids on each of two parcels of land, separately and/or upon
the whole tract. The notice or advertisement, among other
things, provided that "bidders will be required to designate
the real estate, broker or brokers representing them in submitting their offer." Some of the bidders submitting bids
designated a broker, others did not. The Special Commissioner examined all bids and reported them to the court,
recommending that the bid of Willard P. Whitehurst of $234,000.00 for the tract of 123.7 acres, and the bid of Fine Acres,
Incorporated of $124,500.00 for the tract of 71.229 acres be
accepted.
The exceptions filed by Fine Acres deal with (1) the action
of the Special Commissioner in allowing Willard P. Whitehurst to correct an apparent error in his bid. The
page 56 ~ original bid is attached. An inspection shows that
in the blank form on the bid, opposite the 71.229
acres, he .filled in the blank for the amount of his bid for this ·
tract as $234,007.00, and opposite the 123.7 acres, he filled in
the blank as $94,007.00. At the time of opening the bid, the
error was immediately discovered, and the Special Commissioner permitted the bidder to correct his bid. It appearing
from the facts presented to the court that it 'vas plainly an
error, and therefore this exception is overruled.
(2) Fine Acres alleges that it submitted its bid directly
and without assistance of a broker, and that by reason thereof no broker's commissions are due and owing on its bid. That
is, the amount of its bid will be net to the Special ·commissioner. The bid submitted by Willard P. Whitehurst through
Seay Brothers, Broker, is higher than the bid submitted by
F'ine Acres for the 123.7 acre tract, but Fine Acres says when
commissions are paid on the Whitehurst bid, the net sum
will be less than the amount of its bid.
There is no provision in the decree appointin~ the Special
Commissioner and directing him to accept sealed bids for t·hc
property for the payment of any commissions to brokers.
There is no suggestion in thP advertisement that brokers will
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be paid a commission by the Special Commissioner. The advertisement does direct bidders to name the real estate broker
or brokers ''representing them'' in submitting their offer.
Any person who wished to submit a bid for the property was
privileged to do so, either with or without the assistance of a
broker. If he was working through a broker, he was requested
to name the broker. Under these circumstances, it would appear the broker represented the person submitting the .bids
a:nd not the Special Commissioner, and therefore would be
compensated by the person who employed him to
page 57 ~ submit the bid. Hence, the bid submitted by Whitehurst for the 123.7 acre tract is the highest bid,
·and for this reason this exception is overruled.
The petition filed by J. Addison Hagan and Myers-PrestonHill, Inc. alleges they are entitled to fees for certain services.
While some evidence was presented to the court at the hearing on the various exceptions filed, the question of compensation to these parties does not deal with the confirmation of
the Special Commissioner's report and a. ruling on these
questions is continued.
Dealing with the exception filed by J. Addison Hagan and
Myers-Preston-Hill, Inc. on behalf of A. T. Taylor, and the
offer now made by A. T. Taylor of $375,000.00 for the two
tracts of land, it is appropriate that we review the background concerning this exception and new offer.
It appears from the commissioner's report that A. T. Taylor submitted a sealed bid of $333,333.00 for the property in
question. His bid covered the two tracts as a whole. Several
of the bidders bid separately on each of the tracts, and then
on the two tracts as a whole. Some of the combined bids are
less tha11 the bid submitted by Taylor and a quick review of
the bids indicates that only two of the con1bined bids are in
excess of his bid. It would appear that acceptance of the new
offer made by Taylor would in effect be giving him an opportunity at a second bid which has not been offered to the
others. If the court permits one bidder to submit an upset bid,
it should grant the same right to the other bidders, or throw
out all bids and ask for new bids, or sell the property at. public auction.
page 58 ~ As was pointed out by counsel at the argument
on the exceptions, the action and conduct of the
court should be snch as would engender and maintain confidence in t.he stability of judicial sales. The practice of reopeninP." the bidding- of a sale under a decree of the court,
upon tl1P offer of a reasonable advance bid, has not been
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adopted in Virginia. If it appears that the sale was fair and
the price adequate under the circumstances, a judicial sale
should not be set aside merely because ·an upset bid of a
larger sum is offered. J uclicial sales should maintain a course
of dealing which will, in the long run, operate in the interest
of those whose property is forced upon the market and which
at the same time will be fair to purchasers who appear at the
public sales and make arrangement to buy at public offerings.
An increase in the price alone, unless it was such as would
shock the conscience of fair persons, ought not to be the sole
basis of refusing to confirm a sale otherwise properly conducted. As can be seen here the inereased bid is less than six
per cent.
Question was raised during the argument on exceptions as
to whether a sale by sealed bids is a public sale. Vol. 30, Am.
Jur. page 947, paragraph 67, describing what are public or
private sales says:
''A sale by sealed bids is not a public sale.''
In Vol. 11, Michies Jur., page 331," paragraph 31, in dealing
with the manner of judicial sales, the author says:
''A sale is not necessarily private when not made at public
auction. A sale is public when made by the court. All courts
are open to the public in this country.''
page 59

~

The same author in the same volume in paragraph
2, page 304, in dealing with judicial sales, says:

"It is no less a judicial sale because it was made privately
and not at public auction''.

.

See Payne v. POJYne, 179 Va. 562. This same author in the
same volume in Section 48, page 349 says that it is generally
understood that the court should not accept an upset bid from
one who was a bidder at the sale, whether he bid himself or
by an agent.
It is true that the property in question is that of an incompetent person, but it seems to be well established that the
principles governing judicial sales are applicable alike to
infants and adults and the sale should not be disturbed because the prope.rty is that of an incompetent, if it otherwise is
in a proper sale. See volume 11, Michies Jur. paragraph 2,
page 306; Dtl/YIIn v. Bilk, 155 Va. 504.
I am therefore of the opinion that the court should not
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accept the upset bid and that in accordance with the recommendation of the Special Commissioner, the court should accept the bid of Willard P. Whitehurst of $234,000.00 for the
123.7 acre parcel of land, and the bid of Fine Acres, Inc. of
$124,500.00 for the 71.229 acre parcel of land. The Special
Commissioner is requested to prepare a decree in accordance
with this memorandum noting the exceptions of the parties
and giving notice to counsel for those who have filed exceptions of the presentation of the decree for entry.
RICHARD B. KELLAM, Judge.
2/28/64.
page 60

~

•

•

•

•

•

DECREE OVERRULING EXCEPTIONS AND
CONFIRMING SPECIAL COMMISSIONER'S
REPORT.
This cause came on this day to be again heard upon the
papers formerly read; upon the Petition of J. Addison Hagan
and Myers-Preston-Hill, Inc., and their Exceptions to the
Report of the Special Commissioner, filed in the Clerk's Office
on the 3rd day of February, 1964; upon the Answer of the
Special Commissioner to the Petition and Exceptions of J.
Addison Hagan and Myers-Preston-Hill, Inc. to his Report,
:filed in the Clerk's Office on the 6th day of February, 1964;
upon the Exceptions of Fine Acres, Inc. to the Report of the
Special Commissioner, filed in the Clerk's Office, on the 6th
day of February, 1964 the evidence being heard ore tenus;
and was argued by counsel.
ON CONSIDERATION WHEREOF, the Court doth overrule the Exceptions to the Report of Chas. E. Jenkins, Special
Commissioner, filed by J . .Addison Hagan and Myers-PrestonHill, Inc. and by Fine Acres, Inc.; and the Court being of the
opinion that the offer of $234,007.00 for the 123.7 acre tract
submitted by Willard P. Whitehurst, and that the offer of
$1-24,500.00 for the 71.229 acre tract submitted by Fine Acres,
Inc., are fair and reasonable, and should be accepted by the
Court, after 21 days from the .entry of this decree, to afford
the purchasers a reasonable opportunity for examination of
the titles.
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It is accordingly Adjudged, Ordered and Decreed that
Chas. E. Jenkins, Special Commissioner, twenty-one days
from the entry of this decree, after having given bond in the
amount of $360,000.00, with good and sufficient surety, approved by the Clerk of this Court, upon payment to him of the
sum of $35,101.00 in Cash or by Certified Check, and the sum
of $198,906.00, evidenced by a note to be secured by a first
deed of trust on the property, payable $19,890.60 annually
after the date thereof, for a period of ten years, with interest
thereon at 4%% per annum, payable semi-annually
page 61 ~ on the balance due, said deed containing provisions
for releasing waterfront acreage at 250%, and the
remaining acreage at 125% of the per acre value of $1,891.73,
as established by the offer of Willard P. Whitehurst, &hall
prepare, execute and deliver a good and sufficient deed, conveying to Willard P. Whitehurst, with Special Warranty of
title, the property described as follows :
PARCEL #1. All that piece or parcel of land, situated in
Lynnhaven Borough, Virginia Beach, Virginia, shown and
designated as Parcel 1 on a plat prepared by Baldwin and
Gregg, Civil Engineers and Surveyors, Norfolk, Virginia,
dated December 13, 1962, and entitled "Plat of Part of Property Known as Sea Breeze Farm, Lynnhaven Magisterial
District, Princess Anne County, Virginia,'' and more particularly described as follows :
Beginning at a point on the East side of Caraway Road,
formerly Virginia Route 708, said point being 50.53 feet North
of the intersection of the East side of said Caraway Road
and the North side of Little Neck Road, Virginia Route 644;
thence along the East side of Caraway Road N 43° 14' 30" E,
2125.77 feet to a point at the northern end of Caraway Road;
thence along the northern end of Caraway Road N 46° 45' 30''
W, 15.0 feet to a drill hole in concrete; thence N 42° 50' 00"
E, 1219.97 feet to a point in the Lynnhaven Bay; thence the
property line follows the shore line of the Lynnhaven Bay as
the law allows, but for the purpose of this description following a tie line S 51 o 01' 40" E, 619.69 feet to a point; thence S
34° 21' 30" E, 536.02 feet to a point ; thence S 4 o 32' 00" E,
656.62 feet to a point; thence leaving the Lynnhaven Bay and
along a line through a cove of the Lynnhaven Bay S 43° 01'
50" W, 1934.75 feet to a pipe; thence N 44° 24' 00" W, 64.57
feet to a pipe; thence S 43° 33' 40" W, 338 48 feet to a pipe;
thence S 47° 11' 00" E, 68.83 feet to a pipe; thence S 43° 00'
00" W, 1148.49 feet to a point on the North side of said Little
Neck Road; thence following the North side of Little Neck
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Road, 360.34 feet along the arc of a curve to the left with a
radius of 630 feet to a point; thence N 6° 27' 00" W, 164.76
feet to a point; thence 237.25 feet along the arc of a curve to
the left with a radius of 590.60 feet to a point; thence 173.31
feet along the arc of a curve to the left with a radius of 555.0
feet to a point; thence N 47° 21' 30" W, 869.81 feet to a point;
thence 79.06 feet along the arc of a curve to the right with a
radius of 50.0 feet to the point of beginning, and containing
123.7 acres, more or less.
page 62 ~ And it is further Adjudged, Ordered and Decreed that Chas. E. Jenkins, Special Commissioner,
at the same time, upon payment to him of the sum of $18,675.00, in Cash or by Certified Check, and the sum of $105,825.00, evidenced by a note to be secured by a first deed of
trust on the property, payable $10,582.50 annually after the
date thereof, for a period of ten years, with interest at 41/2 %
per annum on the balance due, said deed ·containing provisions
for releasing waterfront acreage at .250%, and the remaining
acreage at 125% of the per acre value of $1,747.88, as established by the offer of Fine Acres, Inc., shall prepare, execute
and deliver a good and sufficient deed, conveying to Fine
Acres, Inc., with Special Warranty of title, the property described as follows :
PARCEL #2: All that piece or parcel of land, situated in
Lynnhaven Boroug·h, Virginia Beach, Virginia, shown and
designated as Parcel 2 on a plat prepared by Baldwin and
Gregg, Civil Engineers and Surveyors, Norfolk, Virginia,
dated May 2, 1962, entitled "Plat of Part of Property
Known as Sea Breeze Farm, Lynnhaven Magisterial District,
Princess Anne County, Virginia", and more particularly de- .
Rcrihed as follows :
Beginning at a point on the East side of Caraway Road,
formerly Virginia Route 708, said point being 99.78 feet
South of the intersection of the East side of Cara,vay Road
and the South side of Little Neck Road, formerly Virginia
Route 644; tl1ence 156.86 feet along the arc of a curve to the
right with a radius of 100.0 feet to a point; thence following
the South side of Little Neck Road, S 47° 21' 30" E, 835.57
feet to a point; thence 163.94 feet along the arc of a curve to
the right with a radius of 525.0 feet to a point; thence 225.20
feet along the arc of a curve to the right with a radius of
560.60 feet to a point; thence S 6° 27' 00" E, 164.76 feet to a
point; thence 504.75 feet along the arc of a curve to the rig-ht
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with a radius of 600.00 feet to a point; thence S 4° 45' 00''
W, 167.09 feet to a 17 inch gum; thence S. 42° 00' 20" W, 472.45
feet to a point; thence S 36° 51' 20" W, 50.36 feet to a 24 inch
poplar; thence S 36° 40' 20" W, 260.66 feet to a pipe in concrete; thence leaving Little Neck Road N 72° 34' 30" W, 555.80
feet to a pipe in concrete at the edge of a marsh; thence crossing the marsh N 66° 04' 30" W, 1215.45 feet to a corner in
Caraway Road; thence along the East side of Caraway Road
N 42° 14' 00" E, 1505.19 feet to a point; thence N 42° 46' 00"
E, 657.94 feet to the point of beginning, and containing 71.229
acres.
page 63 ~ And the Court further directs the Special Commissioner to report to the Court his actions pursuant to the directions of this decree.
To all of which actions Fine Acr.es, Inc., by counsel, as to
the 123.7 acre parcel excepts; and Fine Acres, Inc. having
signified, by counsel, its intention to petition for an appeal
from this decree, the same will be suspended upon the appearance of Fine Acres, Inc., by counsel, and giving bond in
the amount of $50,000.00, with surety to be approved by the
Clerk of this Court.
Enter 3j20j64.

R. B. K .
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ASSIGNMENTS OF ERROR.
1. The Oourt erred in entering the Decree overruling the
exceptions of Fine Acres, Incorporated to the report of the
Special Commissioner.
2. The Court erred in confirming- the offer of Two Hundred
Thirty-four Thousand Seven ($234,007.00) Dollars by Willard P. Whitehurst, for the 123.7 acre tract described as
Parcel # 1 in said Decree.
3. The Court erred in refusing to confirm the sealed hid of
Fine Acres, Incorporated of Two Hundred Twenty-nine Thousand Five Hundred ($229,500.00) Dollars for the said 123.7
acre tract.
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4. The Court erred in confirming the action of the Special
Commissioner in permitting the sealed bid of Willard P.
Whitehurst of Two Hundred Thirty-four Thousand Seven
($234,007.00) Dollars for a tract of land consisting of 71.229
acres, to be corrected by the brokers for the said Willard P.
Whitehurst, as a bid for a tract consisting of 123.7
page 72 ~ acres.
5. The Court erred in refusing to confirm the
bid of Fine Acres, Incorporated of Three Hundred Fifty-four
Thousand ($354,000.00) Dollars for the entire tract of 194.92
acres, consisting of the 71.229 acre tract, and the 123.7 acre
tract.
FINE ACRES, INCORPORATED
By HOW.ARD I. LEGUM
.
Of Counsel.
Filed 5/1/64.
M. WHITE, D. C.

•
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Stenographic transcript of the testimony introduced and
proceedings had upon the trial of the above entitled case
in said Court on February 7th, 1964, at .11 :40 o'clock a.m.,
before the Hon Richard B. Kellam, Judge .
.Appearances: Messrs. Fine, Fine, Legum, Schwan and
Fine, by Mr. Louis B. Fine and J\fr. Andrew S. Fine, appearing on behalf of Fine .Acres, Incorporated.
Messrs. Willcox, Cooke, Savage and Lawrence, by Mr.
Richard B. Spindle, III, appearing on behalf of Myers-Preston-Hill, Incorporated, and J. Addison Hagan.
Mr. Paul W. Ackiss, appearing on behalf of Carlton E.
Seay, Kenneth R. Seay and Willard P. Whitehurst.
Messrs. Swink, Swink and White, by Mr. Gilbert R. Swink,
,Jr., guardian ad litem of Evelyn Collins Hill.
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Mr. Fine : We have :filed an exception, your
Honor please, to the report of the Commissioner
and I presume, sir, that your I-Ionor would probably want in
the matter of proceeding to have. the Special Commissioner
state his situation and then we will proceed after that, or we
will proceed first, whichever your Honor would indicate.
The Court: I believe it comes in the nature of exceptions
to the report filed by the Special Commissioner, does it not 1
Mr. Fine: It does, your Honor.
·
The Court: So, I would assume that the position stated
by the Special Commissioner would be that which is set out
in the report, and t·hen have those that have exceptions to it
proceed, unless you all desire to proceed in some other way.
Mr. Fine: That would suit us :fine, your Honor, but I
would like for the Commissioner to be shown, if your Honor
please. I would like to examine him.
The Court: All right.
Mr. Fine : I would like for the record to show, may it
please the Court, that the guardian ad litem for the incompetent is present.
The Court : All right.
page 5 ~ J\fr. Ackiss: Your I-Ionor, I would like the record
to show I am appearing for Carlton E. Seay and
J\:enneth R. Seay, and also representing the successful bidder, William P. vVhitehurst representing the Sea Breeze
Farm Development Company, Pungo Station, Virginia Beach,
Virginia.
The Court: May I inquire of those present as to whether
or not anyone is here representing Mr. A. T. Taylor? A letter
was written to the Court.
Mr. Spindle: Your I-Ionor please, Myers-Preston-Hill and
Colonel Hagan, here, as an agent, have obtained a bid from
Mr. Taylor, and while I am not formally representing 1\fr.
Taylor, I am authorized to state l1is position to the Court.
The Court: Thank you, sir.
Mr. Fine: I did not know, your Honor please, that 1\fr.
Spindle was in this case until yesterday and I called him and
asked him to let m.e have a copv of his petition for ~J. Addison
IIagan . and Myers-Preston-Hill, which he did. and I now
would like to file my answer to that and give him a copy of
that. I ask your Honor to mark that filed, if you please, sir.
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page 6 }

CHARLES E. JENKINS,
ealled as a witness, having been first duly sworn,
·
was examined and testified as follows :
Examination by Mr. Fine:
Q. You are Mr. Charles E. Jenkins and, Mr. Jenkins, you
appear in this suit of Charles E. Jenkins, Committee of the
Estate of Evelyn Collins Hill, as the complainant Y
A. Yes, sir.
Q. You were appointed Special Commissioner as shown
by the Order of this Court t
·
A. Yes, sir.
Q. The power of your position as Special Commissioner is
set out in that Order, is it not, to receive bids t
A. Receive bids. To solicit bids, yes, sir.
Q. Is any other power contained in that Order other than
that?
A. That is all.
Q. That is all!
A. And report to the Court.
~
·
Q. Did you have any power to ~sk .or it to be submitted to .
you through a br,oker, or otherWise, In that Order Y ·
A. There was nothing in that Or(ler limiting me in any
way I should solicit bids.
[
Q. But there was nothin~ in the Order for you to
page 7 ~ employ a broker, is that correct f
A. No, sir, I had no authority to employ a broker:
Q. Would you be good enough, ~r. Jenkins, to refer to
your memorandum and, if you will, t state to the Court how
many bidders did you have submit p ivate bids to you?
A. I think there were seven bids. j
Q. Would you state the names and the amounts of the bids,
please, and whether it was net or gross?
·
A. I haven't got it.
Q. I will g-ive you a copy of your report.
A. I have it here.
The Court: Gentlemen, can't we save time? That is a matter that is filed here. The record speaks for itself. He can't.
change what he has written in there unless he wants" to explain ~omething-.
·
Mr. Fine: Your Honor please, it isn't clear, and I would
IikP- to ask him under oath.
·
The Court: As to the amounts of the bids?
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Charles E. Jenkim.
Mr. Fine: No, sir, it isn't bids as the bids and tlie amounts.
It is not, sir.
The Court: Suppose you take the report and look at that.
Mr. Fine: It is not under oath either, your Honor.
The Court: Well, the Court accepts the report
page 8 ~ of the Commissioner as filed, and you filed exceptions to the report of the Commissioner. Now, if
there is any doubt as to what they are, the original bids as
filed with him are attached to the report and are exhibits,
themselves. I don't believe that the Commissioner ca.n go any
further than what the bids, themselves, show.
The Witness: I have the bids here that were filed with
the report in the order in which they were filed and opened.
By Mr. Fine:
Q. They are from one to eightY
A. One to eight.
Q. So you have eight bids, not seven 7
A. Yes. Well, I thought it was seven.
Q. Well, I don't doubt that, Mr. Jenkins, but I want the
record correct. It is true, is it, or not, that you allowed Item
Number 5, which is known as the Willard P. Whitehurst
Item, through Carlton E. Seay and Kenneth R. Seay as
broker, to amend his bid?
A. You have read my report, haven't youY Do I so state
in the report?
· Q. Yes, sir.
A. Well, that is true.
page 9 ~ Q. You did that on your own?
A. I did it on my own.
Q. You did it without the consent of anyone, did you?
A. No one objected.
Q. Well, I didn't ask you that. I asked youA. Well, I answered you.
Q. Well. I understand that you said no one objected to
changing it, but no one consented to itT
A. That was implied consent.
Q. Did you ask anybody to consent to it or object to it?
A. No, sir.
Q. And you are not the Court? Your power is limited?
A. No. I am an nrm of the Court, appointed by the Court
to do some thin~ the Court didn't do, itself.
Q. Yon stated it was apparent to you that a mistake had
been made and you corrected it.?
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A. It was apparent to me that a mistake !had been made.
Q. Is it true, or not, that the ad'Vertisement that you had
required the purchasers of this property to buy it through
any brokert
A. No, sir.
page 10 ~ Q. As long as you had the net figure, that is
what you were interested in, is that correct Y
A. I was interested in the bid.
Q. And you did not authorize Mr. Addison Hagan, did you,
to come to. my office in connection with arranging for him to
get a brokerage fee after I submitted my bid 7
A. No, sir.
Q. You did not authorize him to do that 7
A. No, sir, I never authorized him to do any such thing.
I understand that prior to your making a bid that he had interviewed you and brought the. matter to your attention. I
will say that.
Q. Y-ou understood that from whom?
A. From Mr. Hagan.
Q. Do you know when he did, if he did?
A. No, I wasn't there.
Q. As a matter of fact, with regard the statement of Mr.
Hagan, did he have any authority from you or your client to
offer this property at any price?
A. Mr. Hagan was employed by me prior to Miss Hill's
illness, to sell or get a purchaser, if he could, for the part of
the property west of the road. It was vacant property. It was
lying there and it was a wood lot. The woods wereQ. I didn't ask you that. I asked you whether you employed
him.
page 11 ~ A. I employed him to try to :find a purchaser for
that property prior to her illness.
Q. What year was that in?
A. That was in 1962, I think.
Q. Did you give him a price 7
A. I never gave him a price. I told him to see what he
could ~et.
0. You never did give him a price, then 7
A. No. sir. I didn't give him a price.
Q. And vour client didn't, so far as you know?
A. No. my client-! represented my client.
Q. I nnderRtand you represented your client, but I am
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asking if you will tell the Court whether you know that your
client gave him a figure.
A. I know that my client never saw Mr. Hagan. I might explain to you that after my client had a stroke and became
incapacitated, it was impossible for me to employ Mr. Hagan
and I so informed him.
Q. When did you employ him?
A. I don't know the date.
Q. Do you know the yearf
A. I think it was 1962.
Q. When you employed Mr. Hagan, it was for how many
months, do you know?
A. There was no specific time. I asked him to
page 12 } see if he could get a purchaser for the property,
that the property was lying there idle, and that
my client needed some money and that it would not hurt
the remainder of the property if that part was sold. I so advised her and she was willing to make a sale if we could get a
reasonable offer.
.
Q. In your report, you state that Colonel Hagan did not
represent either of the high bidders, is that correct f ·
A. That is correct.
Q. On the basis of the net figure submitted by Fine Acres,
Incorporated, that is the highest price, is it not, for both
of them?
A. I wasn't so much interested in the net figure as the bid.
I did not think that anyone who used a real estate broker
should b.e penalized because his bid wasn't as high as somebody else's. I realize that the real estate broker had generated
the interest in the same and brought the prospective bidders
before the Commissioner and I thought that their labor was
worth something.
Q. How could a person make a bid through a broker in the
case if that broker represented several bidders? Could you
tell the Court that T
A. Unless !he was interested with the other, with other
brokers, I don't know.
Q. Well, for example, the firm of Myers-Preston-Hill and
Addison Hagan represented several bidders here,
page 13 ~ is that correct?
A. I don't think so.
Ob. yes. they did. I think there was two or three.
Q. Would you look at your memorandum so that you can
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definitely say to the Court how many bidders Addison Hagan
represented Y.
A. They represented the G and S Corporation and Shoreline Corporation, that was one bid. They represented A. T.
Taylor, and they represented R. F. Fowler and S. P. Comninaki.
Q. So how many people did they represent Y
A. Three.
Q. Even after the bids were opened and the net amount
to the estate, the highest amount, was the one of Fine Acres,
isn't that correct~ The net amount to the estate Y
A. I never figured the net amount to the estate.
Q. Well, whether you figured it, or not, what is the net
result of it, will you tell us 1 I mean in dollars and cents Y
A. I don't know any commission to be used and I couldn't
figure a net amount.
Q. Would you look at the bid, please, of Fine Acres, and
how much is the net amount for that property to the estate¥
A. Fine Acres filed a bid, which was Number
page 14 ~ Two, the total bid was $354,000.
Q. And the total bid was a net, was it not, without anv broker Y
A. That was two bids, one of $229,500 for the 123.7 acres
and $124,500 for the 71.229 acres, and it stated there was no
broker.
·
Q. Read a little further and see if the bid doesn't say for
the total of how much?
A. It makes a total bid for the entire tract of $350,000,
which was the sum total of the individual bids.
Q. So you have a total bid for both of the tracts for $354,000, is that right?
A. That is correct.
0. And the next highest bid on that for the entire tract
wa ~ how much? Net to the estate?
A. I can't tell what was net to the estate.
Q. Well, .there is a ten per cent commission for the broker?
A. T·here is nothing there said. about a ·ten per cent commj ssion. That is a matter for the Court to pass on.
Q. As a matter of fact, if it is brought to the attention of
the broker. isn't it ten per cent for sale of vacn:nt land?
A. I understand that depending on the value of the property, the amount of the offer, that it varies between
page 15 ~ seven and a half and ten per cent. That is mv
understanding. I am not a real estate broker.
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Q. In addition to that, when you had this transaction and
opened all the bids up, Mr. Jenkins, pursuant to your duties
as a Special Commissioner, you received another bid, didn't
you?
A. I received another letter.
Q. Did you receive a check with itY
A. Received a check. Made an offer. Which I returned.
Q. Well, I appreciate that, but it was tendered you, is that
correct?
.A. That is right. I couldn't stop the mailman.
Q. .And did you tender the check back of the two per cent
deposit?
.A. Yes, sir.
Q. You sent that back?
A. I sent it back.
Q. You don't have that here f
.A. I do not have that here.

Mr. Spindle: I have it here, Mr. Fine, if you are interested
in it.
By Mr. Fine:
. Q. Now, that bid was also tendered by Mr. Addison Hagan Y
.A. Yes, sir.
Q. Who had heretofore represented two other people, is
that correct Y
.A. I presume so. He said so.
Q. This same br~ker represented three conflicting interests,
is that correct?
A. I don't know that they were conflicting.
Q. Well, they were conflicting so far as the bids are concerned.

page 16

~

Mr. Spindle: Your Honor, I object to this line ·of questioning. This is a conclusion for the Court.
The Court: I sustain your objection. That is a matter for
the Court to decide.

By Mr. Fine:
Q. In addition to that broker, there was another 'bid, was
there not, by Air Base Apartments through Mr. R. S. Lamorelle?
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Ohtarles E. Jenkins.
A. Yes, sir.
Q. That is Item Number 7, is that ·rightt
A. That is correct, $336,570.
Q. In your advertisement, the bid did not have to be suho.
mitted to a broker Y
page 17 ~ A. No, sir. I requested that if they were bidding
through a broker that they would name their
broker.
Q. There is no reason for you to say, and you don't say, as
I understand, that you employed Addison Hagan f
A. No, sir, I have no authority to employ him.
Mr. Fine : That is all.
Mr. Spindle: We have no questions.
Mr. Ackiss : Court lionor, I just have one question.
By Mr. Ackiss:
Q. Mr. Jenkins, this notice of sale was in the papers, was·
it not'
A. Yes, sir, it was in the Ledger and the Pilot.
Q. Just like it app·ears in the printed form Y
A. Yes, sir. I checked it and it's correct.
Q. I notice, ''Bidder will be required to designate the real
estate broker or brokers representing them in submitting
their offer.'' Did Fine Acres, Incorporated, which is the third
sealed bid opened, list any broker Y
A. No, sir.
Q. With reference to the bid by the Seay Company, who
are brokers, did you not state in the presence of the bidders
that there was an apparent error and you were going to
change itY
page 18 } A. I so stated. I said that they made a mistake
and bid high for the small piece and low for the
large piece.
Q. So what you did was transpose the figures!
A. I just drew a line from one to the other. The letter is
here filed as a.n exhibit.
Q. It did not change the combined bid 7
A. No, sir.
Mr. Swink: Your Honor, I would like to ask one question,
if I could.
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By Mr. Swink:
Q. Mr. Jenkins, why was this Item 8, which reads, ''Bidders will be required to designate the real estate broker or
brokers representing them in submitting their offer.'' Why
was that put in the advertisement7
Mr. Fine: If your Honor please, we offer an objection on
the ground because the Commissioner had no authority to put
Item 8 in any advertisement. All he had a right to do, your
_Honor please, under the terms of the decree of this Court is
to receive bids and report them to the Court. There is no condition made in your authority that granted to the Commissioner to deal with any broker or otherwise, and I object on
that ground, sir.
'
page 19 ~ The Court: Well, !he can explain why he put it
in it.
Mr. Fine: We respectfully except, your Honor.
By Mr. Swink:
Q. Will you answer the question, please?
A. I was anxious in selling a large piece of real estate. I
did not know the people who would be interested in buying ·
such real estate for development, . people that had money
enough to swing the deal, and I knew that the real estate
dealers ihad-that was their job to find purchasers for developments and I thought that by interesting any real esta.te
dealers in the proposition, that the estate would benefit greatly by their efforts in stimulating interest among people who
had money to buy that kind of property. I thought it would
be very much to the advantage of the estate to have real estate people interested in such a deal rather than to just put
an advertisement in the pap~r, not knowing who to go to, and
it was my opinion that the interest that was stimulated in the
sale was in large measure due to the real estate brokers.
Mr. Swink: I would like to bring to attention of the Court
in the decree of sale that is in the papers, the fifth line from
the bottom of same and continuing on the firRt
page 20 ~ page thereof, reads as follows: ''And it would be
advisable to sell said property by sealed bids after
advertisement of the terms of sale rather than publication,"
and so forth.
No other questions.
Mr. Ackiss : One question.
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By Mr. Ackiss :
Q. At the time of the opening of the bids, I would like to
know who was present representing whom f I understand
Colonel Hag·an was there, was he not?
A. Yes, Colonel Hagan was there.
Q. He represented Myers-Preston-Hill, the brokers?
A. Yes, in the three bids submitted.
Q. Was Fine Acres, Incorporated also represented at the
opening of the sealed bids Y
A. The President of Fine Acres, Incorporated, was, I think.
Q. Mr. Salzberg?
A. Submitted the bid. Mr. Salzberg was there in person
and submitted the bid for Fine Acres, Incorporated, and he
signed his bid, ''Saul Salzberg, President.''
Q. Was Willard P. Whitehurst, representing Sea Breeze
Farms Development Company; also represented T
A. A bid was submitted on behalf· of Willard P. Whitehurst,
representing Sea Breeze Farm Development Compage 21 ~ pany, by the Seay Brothers.
Q. Trading as Seay Real Estate?
A. Yes, sir.
Q. Were there any others present representh_1g any of these
sealed bids '
.
A. I think there was a lady from Portsmouth, and I think
there was another one but I don't recall.
·
Q. Well, at the time that you made this change correcting
an obvious mistake, did anybody objee:t to that change?
A. No one made any objection.
Mr. Spindle: Let me clarify one thing.
B~r

lVfr. Spindle:

.:l

Q. Arc the bids in your report in the same sequence in

which. they were opened and read by you at this meeting?
A. I .;numbered the ~nvelopes as they were handed to me
and I opened them h1 that order. They stand in the same order
in tl1e report.
Q. At the time that the Seay bid was opened and read, a
higher bid had already been read, had it not?
A. Do you mean total !higher bid?
·
Q. Yes, sir, I am speaking of the total.
A. Yes._ The Salzberg bid, I think~ was the second bid.
Seay was fifth.
·
·
j
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Q. So that at the time it did not appear that the
page 22 } Seay bid would be the high bid on the total Y
.A. No, not on the total. But I requested the bids
be submitted on each parcel separately and on the parcels
as a whole if they wished. The bidders were at liberty to bid
on one tract and forget the rest, or bid on the second tract
and forget the rest, or bid on both tracts and the whole.
Mr. Spindle: Thank you, sir. I just wanted to clear up the
sequence.
By Mr . .Aekiss:
Q. Mr. Jenkins, does your report disclose that on the Fine
Acres bid that the deposit was insufficient on one tract but
that the deposit for Tract Number 2 or Tract Number 1 was
sufficient to bring up the deposit to the composite figure Y
A. My report shows that on the separate bids, the first,
the bid for th~ larger tract was $90.00 short of the hvo per
cent required, but the combined total was sufficient to take
care of the total bid.
Q. Tha.t was an apparent error at the time the bid was
opened?
A. That was an apparent error but I did not find it out
until I started multiplying.
By Mr. Fine:
Q. Would you refer, please, to the bid of Fine
page 23. } Acres. Incorporated, please, sir, Mr. J enldns Y
A. Yes, sir.
Q. If you will refer to that, I will read the following two
parag-raphs and see if there are separate checks for separate
parcels as you have indicated, and whether you wish to
change vour direct testimony.
I read as follows: ''The undersigned, in conformity with
the rtdvertisement as appeared in the Virginian Pilot, offers
yon the sum of-," how many dollars t
A. $124,500.
0. "For 71.229 acres and the sum of-,'' how many?
A. $229,500.
.
Q. ''For 123.7 acres, or one bid for both of the parcels in
the sum of-,''
A. $354,000.
Q. Then behind that is the following-: "This offer is net
and without any real estate commission. There is no real
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estate broker involved and we represent ourselves." Is that
right?
A. That is correct.
Q. And then we also say this about the cheek, let me read
this other paragraphYr. Ackiss: Is that letter in the file, Mr. Finef
Mr. Fine: It's not only in the filepage 24 ~ Mr. Ackiss: I object to it.
Mr. Fine : Well, I want it in the record.
The Court : Isn't the file a part of the record,. Mr. Fine?
Mr. Fine: But I would like to have it in the transcript of
the testimony, your Honor please, sir, in view of his direct
statement.
By Mr. Fine:
Q. ''We attach herewith a certified cheek in the sum of-,"
how much?
A. $7,100.
Q. ''On account of the purchase price.''
A. That is correct.
Q. Now, if you will look at the rest of this bid, is there any
division of how that check is to be applied to any part of it f
A. There was no check for $7,100 submitted.
Q. There were two checks totalling $7,100.
A. That isn't what your letter said.
Q. But there are two checks totalling $7,100, is that correct?
A. That is correct.
Q. Is there any mention of any part of any check to any one
of the parcels in that bid?
page 25 } A. N ?' there is no mention.
Mr. Fine: That is all.
The Witness: But I was wondering why these was two
checks.
Mr. Fine: Well, sir, so nobody would know our business,
go down to the bank and find out 'how much our certified
0hecks were.
You will notice two separate bank accounts, your Honor
please, one for the Seaboard and one for the ~ank of Commerce.
That is all, Mr. Jenkins.
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By The Court:
Q. Mr. Jenkins, it appears from the Court that the bid
made by Seay Company for the 123 acres is the highest bid
offered for the 123 acres Y
_ A. That is right.
Q. And that the bid made by Fine Acres for the seventyone acres is the highest bid offered for the seventy-one
acresY
.
A. That is correct.
Q. As I recall, each of the bids are individual for each
tract?
A. The bids were to be submitted for either tract or a
combined bid for the whole.
page 26 ~ Q. Their bid is not conditioned upon their obtaining both tracts Y
A. No, sir.
Mr. Fine: We respectfully except, your Honor, for this
reason: The statement made by the gentleman is in error
because our net bid is higher than the Seay bid and when they
deduct the commission, if your Honor please, from that, our
bid is the highest.
The Witness : No commission has been allowed.
l\1:r. Fine: But you ask them to bid through a broker, according to your advertisement.
The Court : Well, I think the question that I asked him
that he has answered that the bid made by Seay Company
for the 123 acres is the high bid for that, and the bid made by
Fine Acres for the 71 acres is the high bid for that.
Mr. Fine: We take an exception, too, your Honor, on the
ground that is a conclusion of his. That is a conclusion of
law for the Court to determine from the facts in the case
and we submit, your Honor, that that is not so, because upon
examination of the Fine Acres bidThe Court: I am talking about figures. I am not interested in theory.
Mr. Fine: But I am talking about net figures,
page 27 ~ your Honor please.
·
The Court: Anybody else have any questions T
Thank you, Mr. Jenkins.
(Whereupon, the witness was· excused).
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The Court: Who do you have next f
Mr. Fine:: We rest, if your Honor please.
The Court: Anyone else have any evidence.
Mr. Spindle: Yes, your Honor please, we have. I would
like, if your Honor please, to make a brief statement representing Myers-Preston-Hill and J. Addison Hagan, and
through them, A.. T. Taylor. We have filed exceptions to the
Commissioner's report because that is the proper form, I believe, to bring these issues to the Court. However, I want
to make it abundantly clear that in so doing we do not criticize in any way the actions of Mr. Charles E. Jenkins as
Special Commissioner. Nor do we think that any of his acts
in connection with the carrying out of his duty as Special
Commissioner have been in any way improper. We just disagree with the conclusion which he recommends to the Court.
With that statement, I would like to put Mr.
page 28 ~ Hagan ·on the stand.
The Court: All right.
J. ADDISON HAGAN,
called as a witness, having been first duly sworn, was
examined and testified as follows :
Examination· by Mr. Spindle:
Q. Will you state your name, please!
A. J. Addison Hagan.
Q. Are you a licensed real estate agent 7
A. I am.
Q. With whom are vou associated t
A. Myers-Preston-Hill.
Q. Would you tell the Court your connection with Sea
Breeze Farm, how you first came to be associated with it in
an attempt to sell itt
A. Mr. Jenkins called me to his office and told me that
Miss Evelyn Hill and he had decided that it was to their advantageMr. Fine: May it please the Court, may we let the record
show that if this gentleman has a claim for commission in
the matter, that has nothing to do in connection with the ouestion of the report of the Commissioner in Chanpage 29 ~ eery insofar as Fine Acres, Incorporated is concerned, and it's irrelevant_ 8,nd immaterial and in-
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competent to the issue. It may be, sir, that your Honor may
want to consider this independent of this matter about the
other items. I respectfully object to it on that ground.
If Mr. Jenkins wants to pay him a commission, or the estate
does, that is none of my business. As a matter of fact, I say
God bless him, so far as we are conce-rned. But, your Honor,
we take- the position that it has nothing to do with the question of this item involved here insofar as Fine Acres, and we
would like the record to so indicate, if you please.
Do you rule that you are going to hear it now?
The Court : Yes, sir. I overrule it.
Mr. Fine: We respectfully except, your Honor.
By Mr. Spindle:
Q. Will you proceed, Mr. Hagan Y
A. Mr. Jenkins called me to his offiee and said Miss Hill
and he, as her attorney, had decided it was to their advantage
to sell the seventy-one and a fraction acres and asked me to
proceed to see if I could get some people interested in it,
which I did, and brought him one offer for the seventy-one
acres, a written offer. Then, shortly after that,
page 30 ~ Miss Hill was taken ill. I t~hink within probably
six weeks or maybe two months. ·
I started in March of '62, is when I went to Mr. Jenkins'
Then, after she became ill, Mr. Jenkins was appointed as committee in the matter and that is when he decided it was to
their advantage to sell the total property.
Q. After he was appointed committee, did he have any conversation with you relative to the sale of the property?
A. Yes.
Q. What was the purport of those conversations Y
A. He asked me to see if I could get some people interested,
and J:le was having-he had a survey made of the seventy-one
acres, which I think was available in May of '62. Then he
had the survey made of the one hundred and twenty-three
acres, which became available in December of '62.
While I will say that Mr. Jenkins ~aid that I could not be
an exclusive agent in the matter, he would appreciate my efforts to e;et some people interested in the property, if I could.
Q. What did you do'
A. I went to at least a hundred people over that period,
thirty-five of which showed an active interest in it, in tbe
·property.
Q. Did you show the property?
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A. Yes.
Q. On more than one occasionl
A. Several occasions.
Q. Did you have any plats made 7
A. Well, I had at least forty sets of plats made whieb I
distributed. I got an aerial view of the property from Washington. I got a coast and geodetic map that I showed each
of the prospects that I consulted with.
Q. At whose expense was this done t
A. I paid for that.
Q. Were other agents referred to you who were interested
in the property after the Special Commissioner was appointed!
A. Yes. I worked with quite a number of other dealers
and agents. Realtors. I made it perfectly plain if they were
realtors and not principals in· the matter that I would broker
with them. I dealt with the Bankers Realty Company, John
E. Sanders; Truitt Realty, Mrs. Selby; Goodman-SegarHogan Company; Tynes Realty Company, Mr. Robert Tvnes;
Charles H. Little, Agent for Great Neck Estates; and I discussed the matter with a number of others, but they were the
only ones that really showed interest in the matter.
page 31

~

Mr. Fine: Your Honor
ground it's not material to
thing to do with us.
The Court: I
page 32 ~ say it is or isn't.

please, we object to it on the
our situation and hasn't got a
haven't heard it yet so I can't
I don't know what it is yet.

By Mr. Spindle·:
Q. ·Can you identify that letter, Mr. Hagan t
A. This is a copy I received from Mr. Jenkins of a letter
he had written to a prospect.
Q. Would you read the last paragraph? That is the only
thing we are interested in.
A. ''As I informed you in our phone conversation, Colonel
J . .Addison Hag-an, of Myers-Preston-Hill. Incorporated, has
been looking after the matter of securing offers for the
property, and I suggset that you communicate with him. Very
truly yours, Charles E. Jenkins.''
Mr. Fine: If your Honor please, if it's going to be read,
I think the whole letter ought to be put in there, your Honor
please.
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Mr. Spindle: I have no objection.
Mr. Fine : Because a portion of it would not be a fair
representation of all of it.
Mr. Spindle: No objection, whatsoever.
The Court: All right.
Mr. Fine : We object to it..
The Court: Addison Exhibit Number 1.
(Whereupon, said foregoing letter was marked as Addison Exhibit N·umber 1).
page 33

~

By Mr. Spindle:
Q. Was any price set on the property, Mr.

Hagant
A. Mr. Jenkins never gave me a price on it. I never quoted
a price.
Q. Was an appraisal made of the property?
A. First, appraisal was made of the seventy-one acres
and, frankly, it was so unrealistic that we didn't pay any attention to it. That was when the seventy-one acres was for
sale.
Then, when the whole piece became available, Mr. Jenkins
had an appaisal made, and I kept requesting him, asked
him if he had gotten his appraisal back and several times
he said he hadn't gotten it back yet. Finally, he said yes,
!he had got it.
I said, "I would like to see it."
And he said, ''Well, it was appraised at around $2,000
an acre but I don't want that information out."
Q. Did you report that information to any 9f the prospective bidders f
A. I never gave any information on what was appraised
or what was suggested.
Q. ·You understood it was given you in confidence Y
A. Yes, and I was· told not to tell.
Q. Referring to Mr. Seay, did you have occasion to call
on either one of the Seay brothers Y
page 34 } A. Mr. Carlton Seay. I s'tw Carlton Seay mainly, but Carlton Seay and Kenneth. I brought the
property to their attention.
Q. About what time was this conversation with Mr. Carlton Seayf
A. Well, it was shortly after I got the property, which was
in March of 1962. I don't remember the exact time but it
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\vasn 't too long after that. My recollection was I showed them
first the seventy acres and they were not too much interested
in the seventy acres. They were interested in the whole piece.
Then when the whole property became available, I came
back to them and saw them and when t.he survey was finally
made on the large piece-I already had the plat on the small
piece-I gave them plats on it and ·went with Mr. Carlton
Seay and got the caretaker at that time and a key and went
through the house and over the property.
Q. Did you have any further conversation or correspond
with either of the Seay brothers in relation to that?
A. Quite often, and Mr. Sea.y wanted to go and talk to 1\fr.
Jenkins and I said, "Well, it's all right with me I will speak
to Mr. Jenkins.''
And I spoke to Mr. Jenkins and Mr. Jenkins said, "I don't
see any use of them talking to me yet until I get through with
this suit,'' that he had to proceed through the
page 35 ~ Court.
Mr. Fine: I offer the same objection. We are not interested in it, sir.
By Mr. Spindle :
Q. I will ask you if you can identify what appears to be
a carbon copy of a letterY
A. That was a letter I wrote on August 20, 1963 to Mr.
Carlton Seay and sent a copy to 1\fr. Jenkins.
Q. It's very brief. Would yon read that. please~
A. "Apropos of our phone conversation yesterday, I want
to confirm my assurance that when Sea Breeze Farm on
Little Neck Road is in proper form to he offered ·by Mr.
Charles E ..Tenldns, attorney for the Hill Estate, you will
have an opportunity to present a proposal.
''Mr. Jenkins has given our firm the sole right to handle
this properly, and we trust that we wi11. soon be in a position
to have all parties interested present their offers.
''Thanking· you for your interest, and with best regards, I
am
''Sincerely,
,J. ADDISON HAGAN.''
By Mr. Spindle:
Q. A copy of th'at went to Mr. Jenkins?
A. That is right.
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page 36 ~

2.

The Court: That is Addison Exhibit Number

(Whereupon, said foregoing letter was marked as Addison Exhibit Number 2).
Mr. Spindle: You all have seen this circular letter that
went out?
Mr. Fine : No, we didn't see it.
The Witness: Mr. Fine didn't get it. Not from us.
Mr. Fine: He said, "Mr. Fine didn't get it.". That takes
care of it. I offer the same objection.
By Mr. Spindle :
Q. I ask you if you can identify this letter and tell us to
whom it was sent Y
A. I have a list, I think, in my file, of the people I sent
it to. It was about 35 people. Do you want me to read the
list?
Q. I don't think it is necessary to list the names, but was it
sent by you to these 35 prospective bidders Y
·
A. That is correct.
The Court: Addison Exhibit Number 3.
(Whereupon, said foregoing letter was marked as Addison
Exhibit Number 3).
The Witness : I might comment there, if I may. Is that
proper?
page 37

~

By Mr. Spindle :
Q. Go ahead.
A. We mailed those out along with· the instructions to the
prospective bidders in letter form. But I refrained from
giving any information Which, of course, I was not allowed
to do, the amount of the appraisal of the property.
Mr. Jenkins made out about 10 or 11 of them. All with the
exception of one were people whom I_ had contacted, and in
that letter the prospective bidders were given information
on the appraisal price, which I was not at liberty to give.
Q. Yon never gave the appraised price to any of the persons to whom you talked 7
A.· No, I never did.
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Q. Following the mailing of this notice, together with the
printed notice from the Special Commissioner, did you have
occasion to have a conversation with Mr. SeayY
A. Yes.
Q. Concerning their preparation of their bid!
A. Yes. Due to the fact that I had brought the property
to his attention and actually shown him the property, that
since he was going-I might go back a little bit. In my first
conversation with Mr. Seay, Mr. Carlton Seay, he said, ''Will
you broker this with me?''
I said, ''Well, I will broker it with you if you are a realtor.
But you are going to be a principal in this transpage 38 ~ action. I am sure Mr. Hill will not consent to brokering it with a principal."
And Mr. Seay, I talked to him, I think it was the day before
the bid, and asked him if he was going to consider me as a
realtor and he said, no, he was not. He didn't think he was
under any obligation to me.
Q. What had changed his mind? Did he indicate anything
to you?
.A. Well, he said Mr. Jenkins had thrown the thing in an
open listing and he saw no reason why he had to consider me.
Q. I ask you if you had any occasion to discuss this property with Mr. Louis B. Fine?
.A. Yes. I went to Mr; Fine's office and brought this property to his attention, I guess about six months before these
bids eame up, and I had the plats, showed him the property,
and he said, "Well, I am not interested in any non-income
property. I have got so much land now that's not producing.
If you can find me some property that produces an income, I
would like to do business with you.''
Q. You showed him the plats of the property!
A. That is right.
·
Q. You indicated that Mr. Jenkins had it for sale through
a judicial sale?
A. Yes, I told him it would probably be in the
·page 39 ~future and I thought Mr. Jenkins was going to ask
for sealed bids on it.
Q. Immediately after the ouenine: of the bids, did you have
a further conversation with Mr. Fine relative to the bids Y
A. I left the Law Library in the. Virginia Natiohal Bank
where the bids were onened, and it looked to me likP. Mr. "Wine
was the successful bidder. I went over to see him and he
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came out and saw me and I said, ''Louis, I want to congratulate you on your bid, looks like you are the successful bidder on Sea Breeze. But you forgot one thing. You didn't
name me as your real estate agent, broker.'' I said, "Why
don't you call Mr. Jenkins up and tell him, if it doesn't affect
your bid, and it doesn't affect your bid as far as consideration
-''because I had been told that the gross bid would be considered. In the tabulations of the bid, the gross bid would be
what would be considered.
I said, ''Louis, why don't you call Mr. Jenkins and suggest
to him that-designate me as your broker?''
He said, "Well, let's do it this 'vay: You get Mr. Jenkins
to call and tell me that it does not affect my bid and I will
be glad to designate you.''
Q. Anything further, of that conversation, ~{r. Hagan?
A. No. When I heard the thing was split, it
page 40 ~-made an entirely different situation.
Q. Did you talk to Mr. Jenkins relative to this
conversation?
A. Yes, I reported that to l\Ir. Jenkins and 1\{r. tT enkins
said, ''I can't let him modify his hid.''
Q. But Mr. Fine had indicated if be could amend it, he ·
would designate you as his broker?
A. That is what he told me.
Q. Now, concerning the commission, what is the proper
commission under the custom and practice in Real Estate
Board regulations, if it be such, or schedule of commissions
for this property?
A. Ten per cent. I so stated that to Mr. Jenkins in our first
conversation. He asked ine what was the commission. I said,
on that type of property the going commission is ten per cent.
Q. Was ten per cent further discussed with the Special
Commissioner at any time?
A. Well, Mr. Jenkins called me and asked me to come by
the office. He was getting ready to aqvertise the property.
He had it written up, and in Section 8 he stated-which he
was going to put in the newspaper, I have a copy of that in
my briefcase, in which he stated openly that ten per cent commission woulil he payablP to renl estate brokers. Mr. Hill
and I suggested to him to r·evamp that statement,
.. page 41 ~which he did in the present form in which it was
advertised.
Q. As initially drafted and in your conference with him
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about the drafting of it, it was drafted that ten per cent would
be paid to the broker of the highest bidder Y
A. That is what it stated.
Q. From that conversation and your continuing conversations with the Special Commissioner, was it your understanding that the Special Commissioner would pay ten per cent
to the broker of the successful bidder Y
A. That is right.
Q. I would like now to ask you about the subsequent bid
of Mr. A. T. Taylor, and before doing so, I would like to ask
in your conversations with Mr. Taylor prior to his submitting
bids, was anything said about the appraised price?
Mr. Ackiss: Your Honor, I think that is going to be hearsay.
The Witness: I discussed it with Mr. Taylor, himself.
Mr. Ackiss: I thought he was going to tell something Mr.
Taylor said.
The Witness: I got a call on Sunday, which was the 19th
of January. T·he bids were to be on Wednesday, the -22nd, I
believe, and Mr. T·aylor asked me for an extra set of plats.
He was at his office and I went out to his office and took him
an extra set. and he kept asking me, ''What does
page 42 ~ Mr. Jenkins want for this property?"
I said, "Frankly, I have never been given a
price. I don't know what the price is.'' .
He said, "Well, wasn't there an appraisal made on itT"
I said, "Well, if it has, I don't kno·w what it is."
He asked me to try to pin me down to tell him what to bid.
I said, "Well, I can't tell you what to bid. I am not going
to tell you and you not get it and you will never forgive me.''
By Mr. Spindle:
Q. Mr. Taylor's bid was submitted on the basis of that
information you ~.-ave him, was it?
A. That is right.
Q. To your knowledge, were there other bidders advised
of the appraised price?
A. I think Mr. Seay was at the bearing when Mr. Lamorelle
made his report to the Commissioner, which I didn't know
anything about, and I think one other prospect was there,
too.
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Q. Well, the notice that went out from the Special Commissioner's Office gave the appraised price, did it not T

page 43

~

A. That is right.
Q. So the other bidders have had the advantage
of the appraised price but Mr. Taylor did notf
A. That is right.
Q. Subsequenly, did Mr. Taylor submit an offer to the
Special Commissioner?
A. Yes.

Mr. Spindle: Mr. Jenkins, do you have the original of Mr.
Taylor's letter? Was it submitted with your report? His letter containing his offer that you received after the bids were
opened?
Mr. Jenkins: I don't know that I have it here.
Mr. Spindle: I have a copy, if it's all right with the Court
and there are no objections.
Mr. Fine : We object. It is immaterial and comes after
the sale and it is not proper. There are only nine innings to
a ball ga:me and only four quarters to a football game, under
ordinary circumstances.
By Mr. Spindle:
Q. Is this a copy of the original of the letter which you
delivered from Mr. Taylor to the Special Commissionerf
A. ·That is correct.
Q. That contains an offer of $375,000?
page 44 ~ A. That is correct.
Q. On terms that are in accordance with the
notice to bidders 7
A. Yes.
Mr. Spindle: We would like to introduce that, sir.
The Court: Addison Exhibit 4.
(Whereupon, said foregoing letter was marked
Exhibit No. 4).

~s

Addison

Mr. Ackiss: It is filed in the papers, isn't it?
Mr. Spindle: It was filed as an exhibit to my exceptions.
:1\fr. Fine: Your Honor please, we respectfully object and
except on the grounds stated that it isn't part of this bit at
all. It comes too late.
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By Mr. Spindle:
Q. I show you a check and ask you if that is the cheek which
accompanied the offer of Mr. Taylor!
A. That is correct.
Q. That is a check in the amount of $7,500 payable to
Charles E. Jenkins, Special Commissioner, and certified?
A. That is right.
page 45

~

Mr. Spindle: Your Honor, I don't want to introduce the check in evidence.
The Court: Read it into the record.
Mr. Fine: Your Honor please, may it be understood that
we object to this?
The Court: Object to the check as well as to the letter Y
Mr. Fine : All of it.
Mr. Spindle: The check is dated January 21, 1964, payable
to Charles E. Jenkins, Special Commissioner, in the amount
of $7,500. It is a check of A. T. Taylor.
The Court: What bank and when certified 1
Mr. Spindle: On the Virginia National Bank and certified on January 21, 1964.
The Court: Let the record show that the check was presented to the Court and examined by the Court, so there will
be no question of the fact that there 'vas such a check, and
that the check is here for exhibit to anv counsel that wishes
·
to see it.
Mr. Spindle: We tender it. It's been returned to Mr. Taylor by the Special Commissioner. I don't see that we accomplish anything by sending it back and forth but I 'vant it to
be known tnat he is still tendering it.
page 46 } By Mr. Spindle:
Q. Mr. Hagan, it was returned, was it not, by
the Special Commissioner 7
A. That is right.
Mr. Fine: Your Honor please, we would like to also offer
the additional exception, not only it comes after the bidding,
but I would like for the record to sho'v that we note a further
exception on the ground that Taylor was an original bidder
in this matter and then tried to re-bid after he bid and was
represented at the sale.
The Court: All right, sir.
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The Witness:

Could I say something about Mr. Taylor Y

By Mr. Spindle:
Q. Yes. Can you add anything to Mr. Taylor's bid?
A. Well, Mr. Taylor asked me to let him know how the bids
came out and I went back and reported to him how the bids
were and felt that there would be some question of whether
those bids would be awarded that way, and if the bids were
rejected, which the Commissioner reserved the
page 47 ~ right, if they were, he said, "Would you put in
a bid for $375,000?''
I said, ''·Yes.''
And, of course, he had made his check, his original check,
which he gave me with his original bid, which was $7,500.
So that made me ask the question would he bid $375,000, and
he said he would, he would like to put in a bid.
The Court: When was this carried and delivered to Mr.
Jenkins?
The Witness : That date there.
The Court: January 24th 7
The Witness= Yes.
The Court: Was that the date the bids were opened?
The Witness: No, two days afterwards. The bids were
opened on the 22nd.
Mr. Spindle : The 22nd is in the notice, yes.
The Witness: Of course, I felt a little bad because I had
not given him the information on the appraisal.
Mr. Spindle: Just answer any quP-stions that any· other
counsel may have.
Examination by Mr. Fine:
Q. Mr. Hagan, as I understand it, you never had authority
from anyone to sell both parc.els of property?
page 48 ~ A. I was asked to get offers on them.
Q. On both or just one 7
A. Both.
Q. I thought you saidA. In the beginning-.
Q. You say in the beginning?
A. Yes. Until she was taken sick.
Q. Did you have a communication with 1\f r ..TenkinR to do
that or with the lady?
A. With Mr. Jenkins only.
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Q. And when you communicated with Louis B. Fine, as you
say you did, did you have authority to sell only the one parcelT
A. No, the whole piece when I came to see you.
Q. To sell both?
A~ That is right.
Q. Who did you receive that authority from Y
A. Well, I was asked by Mr. Jenkins to get as many people
interested to purchase that property as I could.
Q. And you were told then and there that I would not be
interested in the purchase of unimproved property, is that
right?
A. That is right.
Q. Did you ever take Louis B. Fine out to show the property to him?
page 49 ~ A. No.
Q. And that conversation was about five minutes, or three minutes, was itT
A. Well, I would say a little longer than that.
Q. Ten minutes Y
A. We discussed other matters in vour office at the time.
Q. Ten minutes or fifteen minutes?
A. I guess so. Possibly.
Q. From that time on until after the bidding· had taken
place, had you said anything to Mr. Fine about this?
A. Not a thing.
Q. Not a thing?
A. No, sir.
Q. Is it true, as you ~!ave indicated, that after you learned
that Fine Acres, Incorporated was the highest bidder, you
then asked Louis B. Fine if it would be all right for you to
get the commission on this, is that right?
A. I asked you if it doesn't affect your bid, which I was
told, that if you would tell Mr. Jenkins to designate me as
your broker, that I thought maybe he 1night do it. You said,
''Let's do it another way."
Q. Didn't Mr. Fine t~ll you that, of course, if you could
get the commission without affecting the bid, that he would
be delighted to do it, is that correct?
page 50 ~ A. That is right. You certainly did.
Q. You then suggested that I call Mr. ,Jenkins, is
that correct?
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A. Well, I did before that.
Q. Did you suggest that I call him?
A. My part of the conversation, my· suggestion, was first
for you to call Mr. Jenkins.
·
Q. That is correct, and I told you, no, have Mr. Jenkins
call me as the Special Commissioner Y
A. "Lets do it another way," you said.
Q. I said ,''Have him call me and if you can get the commission, it's all right,'' as I just said to Judge Kellam, ''The
Lord bless you.''
A. That is right.
Q. And so far as you ever talking to Saul Salzberg or anybody about this, or any members of the corporation, you
never didY
A.. No.
Q. Is that correct?
.A. That is correct.
Q. That is the extent of the situation?
A. I will say this, Louis. You said, ''Why didn't you mention that property to me Monday when you were in here on
another matterY''
Q. Exactly, that is correct, and you didn't.
page 51 ~ A. Well, you told me you weren't interested in
any non-producing· property· Bnd I was up there
talking about producing n1oney for your property on York
Street.
Q. That is corr~,.t, on another 1natter. and you said nothing
to me -about that. You didn't say anything to me on ~fonday?
A. No.
Q. And I didn't say anything to you T
A. No, that is right.
Q. I didn't think there would be any n1isnnderstanding
about what went on. Thank you, Colonel.
Let me ask you one other thing. You have just testified that
you understood from Mr. Jenkins as Special Commissioner
that the gross bid was going to be the only one considered by
him, is that correct?
A. That is what I was told.
Q. That is what you were told!
A. That is right. .
Q. ·You don't lmow why ·it wasn't put in the advertisement
that way, do you?
A. I have no idea. I don't know whv it should have been.
Q. In addition to that, in your denlings with Mr. Seay,
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it would appear that you were the exclusive broker, is that
correct, or were you?
page 52 ~ A. Well, I will say thisQ I just want to clarify this .
A. Mr. Jenkins told me to my face I was not the exclusive
agent. But I will say this, that he has been more than cooperative with me and I almost got to feeling that I was sort
of a, shall I say, a guidance in it, that every inquiry he got, he
told the parties to get in touch with me. He couldn't have
been any nicer.
Q. Do you know why Mr. Jenkins didn't tell you that I
had called him about the appraisal of this property and that
he had also told me that Mr. Lamorelle had appraised the
property? Did Mr. Jenkins tell you that?
A. I can't remember. Mr. Hill was with me.
Did Mr. Jenkins tell us?
Q. You answer the question. Did Mr. Jenkins tell you that
I had called him about the property before placing a bid 7
A. No, but I was in the office after the bids·
Q. I am talking about before any bids.
A. I can't recollect it.
Q. You don't recollect his telling you that?
A. I don't think he told me.
Mr. Fine: I think Mr. Jenkins will recollect that we called
him about it. That is all.
By Mr. Ackiss:
Q. Do you know both the Seay brothers f Do you
not know they are licensed brokers in Virginia Y
A. They told me that.
Q. On one occasion when they were talking about brokera~e
fees and the sale of this, didn't they ask you if you would
broker that with them?
A. That is the first question they asked me.
Q. And you said, ''No, I can't do that. Why should I! I
am the exclusive agent." Didn't you say that?
A. I don't think I told them I was the exclusive agent. I
mitrht have been on the seventv acres. I have so manv ~onver
sations with the Seay brothers. But on the seventY acres, I
think I was.
Q. You were under that imnression because the onlv letter
they g-ot from you, you sav that you bad the sole right?

page 53 }

50

Supreme iCourt of Appeals of Virginia

Carlton Seay.
A. The only correspondence, we had a lot of conversations
on the phone and personally.
Q. Look on August 20th, the letter introduced by Mr.
Spindle, read that second paragraph.
A. I read it.
Q. You said you had the sole right?
A. That is right.
Q. So why would you split a commission with somebody if
you were going to get all of it?
A. You aren't likely to. But I will say this, to
page 54~ legitimate brokers that were in there for a brokerage fee, and not as principal, I think I sho,ved my
willingness to work with every broker. I just read the list that
I dealt with.
Q. I understand, but one who thinks they have exclusive
listing wouldn't want to divide the fees with somebody else,
ordinarily?
A. Well, very often when you have got an exclusive listing,
you work with another broker That isn't unusual. The objective is to sell the property at the price the owner wants.
Mr~

Spindle : You may come down, Colonel.

(Whereupon, the witness was excused).
Mr. Spindle: Mr. Carlton Seay, take the stand, please.
.
CARLTON SEAY,
called as a witness, having been first duly sworn, was
examined and testified as follows :
.
Examination by Mr Spindle :
Q 1fr. Seay, you are familiar with the principals
page 55 ~ who have submitted bid in the case, Whitehurst,
and I believe it's a group of people, is it not?
A. Are you referring to my clients, sir?
Q Yes.
A. Yes.
Q. Can you tell his Honor who they are?
A. Well, Willard P. Whitehurst heads the group up. There
are a group of four. I know who they are. I would prefer,
he is here, if he wants to divulge who they are.
Q. If it embarrasses you, I am not interested in knowing
exactly.
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A. I think what you want to know is if I am a part of that
group, and my brother.
Q. That is exactly what I want to know.
A. We ·are not.
Q. Do you have any interest in it at all T
A. Only as brokers.
Q. Does your brother have any interest Y
A. None whatsoever, except as a broker, as indicated on
our bid, sir.
· Q. Do you have any indirect interest through any of these
four principals that you have mentioned other than as
brokers?
A. I would like to think that we will be able to continue
to represent this group and sell the lots as they
page 56 r are developed.
Q. Would you have any financial inte~est in the
development of the property other than as an agent's commissions of selling 7
A. Strictly as ·a broker.
Mr. Spindle=

That is all I have, sir.

(Whereupon, the witness was excused).
Mr. Spindle: That is all we have, your Honor.
Mr. Fine: Mr. Jenkins, would you take the stand, please,

sirY

CHARLES E. JENKINS,
called as a witness, having been previously sworn, was recalled for further examination and testified as follows:
Examination by Mr. Fine:
Q. Mr. Jenkins, in your advertisement, you didn't mention
anything about the gross amount would be the only amount~
A. No, sir, and I didn't say the net amount
page 57 r would be the only amount.
Q. I understand. I am not critical. I am just
trying- to get the facts, ~fr. Jenkins.
A. Well, I am trving- to g·ive them.
Q. Did you appoint ~fr. Addison Hagan as your exclusive
agent?
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Charles E. Jenkins.
A. No, sir, I had no authority. If I had the authority, I
would have appointed him, sir.
Q. Let me ask you this so I can clarify it : Did I understand
you to say that you authorized }.fr. Hagan to sell both parcels
before the suit, or just one part before the suit y
A Before the suit was instituted, before Miss Hill was incapacitated, I appointed him or designated him as my sole
agent to find a purchaser for the seventy-one acres. Before
we could get anybody that was interested in making the bid
that I would recommend to be accepted, she was incapacitated
and I told him after that that I had no authority, that her
incapacity took away any authority and any sale of the
property 'vould be made by the Court, that I was going to
wait and see how long it would be, if there is any possibility
of her recovery, and, if not, we had to dispose of the property. But he kne'v that I did not l1ave the authority,· that the
Court pa~ses on it, but that I would like for him to help me
and if he did not represent the successful bidder, I would
recommend to the Court, as I have in my report,
page 58 ~ that he be compensated· for the valuable services
rendered in stirring up interest in the property.
Q. On January 22nd, the date of the bids, was the lady incapacitated~

A.
Q.
your
A.

Yes, sir.
How many n1onths before that was she ill? '\Then was
suit brought, or when did you qualify as committee?
I qualified as committee, I think it wasQ. Approximately, Mr. Jenkins Y
A. Eig·hteen months to two years.

}.fr. Fine: That is all. Thank you very much.
The Witness: I would like to explain somethiuk, your
Honor.
The Court: All rig-ht, sir, you may.
The Witness: With reference to the appraisal, when I first
talked to Mr. Ha~an about the appraisal, I had p;otten the
appraisal from Mr. LamoreUe and I didn't think that I had
any authority-not authority, but I didn't think I had any
right to give anv information out until it had been submitted
to Commissioner Lam. After that. I didn't see anv reason
why Mr. Hagan shouldn't know. I thought that I lHtd told
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him. I had given him all the other information. I had gotten
an appraisal for the seventy acre tract and I gave him the
appraisal and let him take it home. It was only
page 59 ~ through a 1nisunderstanding· on my part. All the
rest of them who had requested notices, I wrote
tl1em a letter and said there has been a finding· by the Comlnissioner that the value of the property is $2,000 an acre.
He has added $5,000 for the improvements. I was under the
impression that I had given this information.
When I told Mr. Hagan I couldn't tell him, it was before
it had been submitted to Commissioner Lam. After that, I
thoug·ht anybody was entitled to it. If I didn't g-ive him the
information, he says I didn't, and I believe him, then it was
an error on my part. I would have g·iven him all the information possible. I felt more indebted to him than anybody else.
It's just a mistake on my part.

By Mr. Fine:
Q. Let me ask you this question, Mr. Jenkins : You remember my calling you on the telephone~
A. Yes, sir.
Q. .An you recollect telling me that Mr. Lamorelle :had
appraised the property?
·
·A. I told you that he had appraised the property and had
testified.
Q. You also did not tell me anything about Mr.
page 60 ~ Addison Hag-an as yo·u. broker or the broker for
the Court, did you?
A. No, sir.
Mr. Fine: Thank you very much.
Bv 1\!Ir. Swink:
·Q. In regard to this ten per cent real estate commission
that has .been brought up l1ere, how did that con1e about to be
on a notice that was seen by someone? vV11ere did the idea. of
this sealed bid come from into your office?
A. Well, I spoke to Mr. Lamorelle and requested him to
make the appraisal. After he had 1nade the appraisal, I asked
him if he would give me some suggestions as to the best way
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to solicit bids for the property, that I had never done the
job before, and it was in connection with a letter that he
wrote me as to how to request for offers that he suggested
this ten per cent. He said that was customary, that anywhere
from seven and a half to ten per cent was paid for property
of that kind. I got that information from him and I intended
to put it in the bid at first, but Mr. Hagan suggested that I
delete it and that was the reason it was taken out.
Q. That was seen in the letter from Mr. Lamorelle to you
by Mr. Hagan, is what he was referring to before, not in any
set-up that you had for the advertising for the property? It
wasn't in there at that time~ is that correct 7
page 61 ~ A. I got the information from him in his letter,
yes, sir.
·
Mr. Swink: Thank you, sir.
The Court: Anything furt·her, gentlemen 7
1\fr. Fine: No, sir.
The Court : Let me inquire of Mr Spindle, do I understand
that on behalf of A. T. Taylor that you are now submitting a
bid, ·or you are offering the fact that you have submitted a
bid heretofore Y
Mr. Spindle: We recite that the offer was submitted on the
24th, which is still outstanding, and we say to you today that
Mr. Taylor still 'vants to bid the property for $375,000. We
consider the offer still alive. If your Honor is concerned
about the language, I should have put on some testimony. The
pleadings indicated that 1\{r. Taylor had waived that in view
of the fact that this hearing was to be held. I can make that
clear, if it's necessary, for the record.
The Court: You are appearing for Mr. Taylor?
Mr. Spindle: I am appearing for Mr. Taylor. I am authorized to state that the condition of time attached to the
offer is waived by Mr. Taylor. His offer is outstanding as of
this moment. He is anxious to bid it for $375,000 and tender
the certified check.
page 62 ~ The Court: I just wanted to be sure there
wasn't any mistake.
Gentlemen, before you start argument, off the record.
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JUDGE'S CERTIFICATE.

I, Richard B. Kellam, Judge of the Circuit Court of the
City of Virginia Beach, Virginia, who presided over the trial
of Charles E. Jenkins, Committee of the Estate of Evelyn
Collins Hill, an incompetent person, Complainant, v. Evelyn
Collins Hill, Defendant, in said Court, on February 7th, 1964,
do hereby certify that the foregoing is a true and correct
transcript of the trial of said cause, including all -of the evidence adduced, all of the exhibits offered in evidence, all of
the objections to the evidence or any part thereif offered, admitted, rejected or stricken out, together with all motions and
objections of the parties, all rulings thereto, together with all
other incidents of the trial of said cause.
As to the original exhibits introduced in evidence as shown
by the foregoing report, to-wit: Addison Exhibits 1 through
4, which have been initialed by me for the purpose of identification, it is agreed between the attorneys for Myers-PrestonHill, Incorporated, J. Addison Hagan, Carlton E. Seay, Kenneth R. Seay, Willard P. Whitehurst, and the guardian ad
litem for Evelyn Collins Hill, that they shall be transmitted
to the Supreme Court of Appeals of Virginia, together with
the record in this case, in lieu of certifying to the said Court
copies of said exhibits.
I further certify that this certificate has been tendered to
and signed by me within the time prescribed by
page 64 ~ Rules of Court for tendering and signing bills of
exception and certificates of record, and that reasonable notice in writing has been given to the attorneys for
Myers-Preston-Hill, Incorporated, J. Addison Hagan, Carlton E. Seay, Kenneth R. Seay, Willard P. Whitehurst, and
the guardian ad litem for Evelyn Collins Hill, of the time
and place at which said certificate has been tendered.
Given under my hand this 8th day of May, 1964.
RICHARD B. KELLAM
Judge of the Circuit Court of the
City of Virginia Beach, Virginia.
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CLERK'S CERTIFICATE.

I, J obn V. Fentress, Clerk of the Circuit Court of Virginia
Beach, Vifginia, do hereby certify that the foregoing is a
true and correct copy of all of the testimony and other incidents of the trial of the case of Charles E. Jenkins, Committee of the Estate of Evelyn Collins Hill, an incompetent person, Complainant, v. Evelyn Collins Hill, Defendant, and that
the original thereof was lodged an filed with .me as Clerk of
said Court on the 8 day of May, 1964.
JOHN V. FENTRESS
Clerk of the Circuit Court of the
City of Virginia Beach, Virginia.
By R. H. WEST, D. C.
A Copy-Teste :
H. G. TURNER, Clerk.
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