NOTICE TO COUNSEL
This case probably will be called at the session of court
.
~ 19/Q
to be held
You will be adv1sed later more definitely as to the date.
Print names of counsel on front cover of briefs.
Howard G. Turner, Clerk

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 7166

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Tuesday the 21st day of January, 1969.

EDDIE B. HE1TRY,

Plaintiff in error,

against

COMMON\V"EALTH OF VIRGINIA,

Defendant in error.

From the Hustings Court of the City of Richmond
Samuel B. Witt, Jr., Judge

Upon the petition of Eddie B. Henry a writ of error and
wpersedeas is awarded him to a judgment rendered by the
Hustings Court of the City of Richmond on the 2nd day of
May, 1968, in a prosecution by the Commonwealth against
the said Eddie B. Henry for a felony; but said supe1·sedeas,
however, is not to operate to discharge the p etitioner from
custody, if in custody, or to release his bond if out on bail.
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PAUPER'S AFFIDAVIT
I, Eddie B. H enry, being first duly sworn, depose and say :
1. That I am the plaintiff in error in the above-styled case.
2. That this affidavit is submitted pursuant to Sec. 19.1289 of the Code of Virginia.
3. That I am unable to pay, o.r to secure to be paid, the
costs of employing counsel to perfect an appeal on my behalf
or the costs of printing the r ecord in this case.
Given under my hand and seal this 4th day of May, 1968.
Eddie B. H enry
IDddie B. H enry
State of Virginia
County of Powhatan

(SEAL)

to-wit:

I, H. P. Jackson, a Notary Public in and for the City and
State aforesaid, do hereby certify that Eddie B. Henry,
whose name is signed to the writing above, bearing date on
the 4th day of May, 1968, has acknowledged the same before
me in my City aforesaid.
Given under my hand this 9 day of May, 1968.
My commission expires the 28 day of August, 1968.
H. P. Jackson
Notary Public
page 2 r

JUDGE'S CERTIFICATE

I, Samuel B. Witt, Jr., Judge of the Hustings Court of the
City of Richmond upon information do certify that I have investigated the financial status of Eddie B. H enry, the abovenamed plaintiff in error, and I am of the opinion that he is
unable to pay, or to secure to be paid, the costs of employing
counsel to perfect an appeal or the costs of printing the record in this case.
Given under my hand this 1st day of August, 1968.
Samuel B. Witt, Jr.
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•

•

Eddie B. Henry v. Commonwealth
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r CS-14011

Commonwealth of Virginia
City of Richmond

To-wit:

No. 9918
To Any Police Officer:
Whe.r eas, H. W. Duke has this day made complaint and information on oath, before me, the undersigned, a Justice of
the P eace of said city, that Eddie B. Henry did on the 10
day of F ebruary, 1967:
Unlawfully and feloniously, by means of force and violence,
being armed with a pistol, did take, steal, and carry away
from t.he person of one Joseph Fulcher, T/ A Standard Market at 2301 Venable Str eet, Richmond, Virginia, did take,
steal, and carry away the sum of $800.00 in U.S. currency,
the property of the said Joseph Fulcher and against his
will.
These arc, therefore, to command you, in the name of the
Commonwealth, to apprehend and bring before the Police
Court of the City of Richmond, the body of the above accused,
to answer the said complaint and to be further dealt with
according to law. And you are also directed to summon
H. W. Duke,
C. L. Brown, PC's
Joseph Fulcher, 2301 Venable St.
as witnesses.
Given under my hand and seal, this 22 day of February,
1967.
Jos. McKenney
Justice of the Peace
WARRANT OF ARREST
COMMONVVEALTH
vs.
Eddie B. Henry
1916 Redel Street
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Executed this, the 22nd day of F eb., 1967 by arresting the
within named party, and, by summoning the within named
witnesses to appear in Police Court.
Det. H . V.l. Walker
Upon examination of the within charge, I :find the accused
Mar. 1, 1967
Certified Hustings Court
Lemuel E. DeBerry
Counsel f or Def endant
Robt. E. Shepherd, Jr.
E-16

•
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VIRGINIA :

In the Hustings Court of the City of Richmond
City of Richmond, to-wit :
The Grand Jurors of the Commonwealth, for the body of
the City of Richmond, on their oaths present that E ddi e B.
H enry on the lOth day of F ebruary in the year one thousand
nine hundred and sixty-seven at the said City, and within
the jurisdiction of the Hustings Court of the City of Richmond.
Unlawfully, feloniously and violently did make an assault
upon one Joseph Fulcher; and he, the said Eddie B. Henry,
being then and there armed with a cer tain firearm, t o-wit,
a pistol, then and tl1ere unlawfully, feloniously and viol ently
did present the said pistol at and toward the said Joseph
Fulcher and then and ther e unlawfully, feloniou sly and violently did make and use to the said Joseph Fulcher certain
menacing gestures and threatening language, and by such
presenting of a pistol and by the use of such menacing gestures and threatening language he, the said Eddie B. Henry,
then and there unlawfully, feloniously and violently did put
the said Joseph Fulcher in bodily f ear, and eight hundred
dollars of Uni ted Sta tes currency, of the United States currency and property of the said Joseph Fulcher, trading as
Standard Market, he, the said Eddie B. Henry, then and
there by the means and in the manner aforesaid, from the

Eddie B. Henry v. Commonwealth
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person and from the care and custody, in the presence and
agrunst the will of the said Joseph Fulch er, by force, unlawfully, feloniously and violently did steal, take and carry
away, against the peace and dignity of the Commonwealth
of Virginia.
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And at the same Hustings Court held for the City of Richmond, at the Courthouse, on the 2nd day of :May, 1968, the
following order was enter ed:
Indictment for Robbe.ry No. 1
The said defendant was this day again led to the bar in
the custody of the Sergeant of this City and also came his
counsel and that of the Commonwealth as of record and the
jurors swom on :May 1, 1968, for the trial of thi s case appeared according to their adjournment. And thereupon
counsel for the said defendant, David C. Dorset, moved the
Court to allow him to withdraw from this case, which motion
the Court cloth overrnle. And th e jurors havin g heard all
of the evidence and arguments of counsel r etired to their
room in the custody of the Sergeant of this City to rlPliberatC' upon a verdi ct. And after some time they r eturned
into Court and presented a verdict in the following words
and fi gures, to-wit:
"\Ve, the jn r~·, find the accnsed guilty a s charged in the indictment and fix hi s punishment at 10 years in the State
Penitentiary." \Yilli am H. Hicks, Jr., Fo.r eman.
And th0renpon the said defendant by counsel moved the
Court to set asicl<' the Yerc1ict of the jury as heing contrary
to the law and to the H idence and gr ant him a new tri al,
which motion tlw Court doth OY<'rrnl<' and to which action
of the Court in o\·<'rrnling hi s said motion the said defend ant
notes an Pxception and time is allowed him not to cxcrerl si."\:ty
days in whi ch t o file hi s hills of exception.
\Vher eupon it lwing d0manded of the said defendant j C anything for himself he had or knew to say why the Court should
not now proCN'd to pronounce judgment against him according to law, and nothing being offered or alleged in delay
thereof, it is t.he jndgment of this Con r t that the said ~ddie
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B. Henry be confined in the State Penitentiary for a term of
ten years, this being the period by the jury ascertained. And
it is order ed that the Sergeant of this City do, when required so to do, deliver the said defendant from the jail of
this City to the Superintendent of the Penitentiary, in said
P enitentiary to be confined and treated in the manner prescribed by law; said term to be credited by time spent in jail
awaiting trial. And thereupon the said defendant is remaned to the P enitentiary.

page 17
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NOTICE OF APPEAL
To the Honorable Thomas R. :Miller, Clerk of the Hustings
Court of the City of Richmond:
Comes now Eddie B. H enry, defendant in the above-styled
case, by counsel, and gives notice of appeal from the judgment rendered against him on May 2, 1968.
Eddie B. Henry
By David C. Do.rset
Counsel

•

•

Received & F iled May 16, 1968, Hustings Court Clerk's
office,
Deputy Clerk.
page 18
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ASSIGNMENTS OF ERROR
Comes now Eddie B. H enry, by connscl, and assigns the
following er ror s in connection with the judgment rendered
against him on May 2, 1968 :
1. That the Court improperly admitted into evidence the

Eddie B. H enry v. Commonwealth
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identification of the defendant by Joseph Fulcher made on
or about F ebruary 22, 1967.
2. That the Court improperly admitted into evidence the
identification of t.he defendan t by Clarence Long made on or
about March 1, 1967.
3. That the Court improperly admitted into evid ence the
pistol found in an automobile driven by Nathaniel Massey,
the same having been obtained by an illegal search and seizure.
Eddie B. Henry
by David C. Dorset,
Counsel

•

•

•

•

ReceiYed & Filed .Tun 26 1968, Hustings Court Clerk's
Office. LAS, Deputy Clerk.
page 20 }
SUPPLEMF.NTAL ASSIG1TlVIENTS OF ERROR
The defendant, Eddi <' B. H enry, for hi s supplemental
assignments of error, says a s follows:
1. That the trial .i11d.r; en w l in failing to di squalify himself from the trial of hi s case.
2. That the Court erred in denying def<'ndant 's motion to
quash the selection of the jury.
3. The Court en ed in overruling th e defendant's motion to
strike the Commonwealth's evid ence made at the end of the
Commonwealth's case.
4. The Court er.rccl in overruling th e defendant's motion
to sC't asid e the jury's verdict as contrary to the law and
the evidence.
Eddie B. H enry
bv David C. Dorset
Da,·id C. Dorset, his counsel
900 'rrm-elers Building
Richmond, Virgini a

•

•

•

•

•

Received & Filed Aug 5 1968, Hustings Court Clerk's Office
JD. Thomas Daisey, Jr.
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Transcript of the evidence and other incidents of the above
when heard on May 1, 1968 and May 2, 1968, before the Honorable Samuel B. Witt, J.r ., Judge.
Appearances :
J . R. Davila, J r ., E sq.
Attorney fo r the Commonwealth
David C. Dorset, E sq.
Attorney for the Defendant
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By the Court :

·Q. Your name is E ddie B. Henry, that is your name~
A. That's right.
Q. And how old are you 1
A. Twenty-seven.
Q. And you are the same person as charged with that
offense that was read t o you ~
A. That 's right, I been tried on it once.
Q. I say you are that same pe.rson,
A. Right.
Q. Eddie B. Henry as named in the war r ant 1
The Court : Mr. Dorset, yon are prepar ed for trialT
~f r . Dorset : Yes, sir.
The Comt : All right, s ir, sit down.
Mr. Dorset : J udge, if Yonr ITon ox please, th e defendant
r equests me to poin t ont to the Court that the fact
page 7 ~ on a previons date in J 967, prior to the tri al of the
defendant, lw was in thi s Courtroom ancl certain
things took place for which th r def rnclant has been tried and
which there is a rrcord. and hased on these matters the dcfemlant feels that Yonr I-Ton or should disqualify himself fr om
trying thi s case, and basrd on this request he asked me to
move the Court to disqualify itself in trying this ca se.
'T'he Court : T he Court is cognizant of the-what took place
with r espect to, I mean pri or to any trial, but so far as the

Eddie B. H enry v. Commonwealth
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Court is concern ed, that has no bearing on the Court's sitting in this particular case, having heard none of the evidence and no-is not cognizant of any of the facts, and I
deny hi s motion, all right, sir.
Mr. Dorset : Resp ectfully except to the Court's xu ling.
The Court: All right.
Mr. Dorset : for th e r easons stated.
(pause)
Your Honor, the def endant raises the question, which, I'm
sorry to say, I don't have the complete facts, he
page 8 r states that Your Honor did hear some of the evidence in this case in connection with the disqualification of Mr. Shepherd as attorney. I hadn't any previous
notice that thi s would be a question today and I don't lrnow
what the facts are.
The Cour t : 1'-.;-e heard none of the evidence with r espect
to it so far as T can recollect and certainly nothing that's in
my mind would haYe any bearing on his guilt or innocence
of this charge.
l\[r. Dor set: Yes, sir.
Th e Conrt: All right.
l\[r. Dorset : Judge, may I put one other thing on the record hefore the Jnry comes in.
'The Court: All right.
Mr. Dorset: 'rh e defendant r equires Counsel to state for
the rccorrl that Your Honor has advised him so that the
defendant cannot say anything p1·o se concerning his dealings and complaints, concerning his court proceeding and objects t o this Conrt proceeding for that reason .
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Note : At this time, the Jurymen were brought
into the Comtroom, and a Jnry was empanelled
and sworn, after which the Cour t admonished the Jury and
the Jnry retired f rom t.he Courtroom anrl the hearing continued :
Mr. Dorset: Jf Your H onor please, the defenrlant has
asked me to move to quash the Jury on the gr ound s that the
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Commonwealth, by its use of strikes, has denied him due
process of law. L et the record show that of tl1e twenty men
on the jury panel-twenty persons on the jury panel, five
were of the negro race, the Commonwealth in its strikes
struck t.hree members of the negro race leaving two out of
a panel of twelve. It's the defendant's position that two out
of twelve is not- does not give him a jury that is sufficiently
representative of the vicinage in which l1e lives as that word
is used in the Virginia Constitution, and consepage 11 r quently that he has been denied and will be denied
the du e process of law by the manner in which
the Jury has been selected and for that r eason t.he defendant moves to quash the Jury and have another Jury empanelled.
The Court : I deny the motion.
Mr. Dorset: Respectfully note the defendant's exception.

page 12
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JOS"IBPIf FULCHER, introduced on behal r of the Commonwealth, being first duly sworn, testified as follows :
DIR"IBCT EXAMINArriON
By Mr. Davila :
Q. \\That is your name and occupation 1
A. Joseph Fulcher, I'm in th e retail grocer y business.
Q. And where is you r establis.h ment l ocated~
page 13 r A. 2301 Venable Street.
Q. Ts that in the City of Richmond 1
A. Tn thr City of Richmond, yes.
Q. Did you han> thi s establishment on February the lOth,
the date of thi s offense. 19G7 ?
A. Yes.
Q. And did you ha\'e occasion to lw in the vici nity of 2~01
Venable Rh·pct where your Standard Market is?
A. Yes.
Q. \Vhat tim e of day did you open this establishment on
this rlay ?
A. OJ1, ahont 8 :15.

Eddie B. Henry v. Commonwealth
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Joseph Fulcher

Q. ~ill right, sir, on that date, did you have occasion at
approximately that time to see the defendant, Eddie B.
Henry~

A . .Yes, I did.
Q. Could you estimate th e time that he came into your
store ?
A. Just a few minutes following my entrance, :five or ten
minutes after I went in.
page 14 ~ Q. \Vas there anyone else in the store with you'
A. No, not at the time, a bread man came i.n
rightQ. \Vho was that bread man '
A. Mr. Long.
Q. And when did he come in ~
A. He carne in right behind Mr. H enry.
Q. Mr. Long is here today7
A. Yes.
Q. All .right, sir, would you describe-did you see H enry
walk in initially,
A. Yes.
Q. in the beginning' \Vhat did he do1
A. He made a comm<:>nt about the snow, we had a big snow
on the ground at that time and he moved towards the back of
my store and r eturned with one item and moved in another
direction and r eturn<'d with another item until he had
accumulated :five items on my check counter.
Q. \Vher e wer e yon stanciing wh<:>n thi s was taking place'
A. I was inside my check counter in a cJ1ecking position.
Q. I s t11<' cash r egister in thi s area 1
A. Yes.
page 15 ~
Q. J\ow, when he brought the :fifth item up
could you dC'scrih<:> to th<' Gentlemen of the Jury
what he did do 7
A. \Vhen he got the futh item up and T asked him was that
all, yes, and I totaled it all np and proceeded to put it in a
bag, I had got about two pieces in a bag, I think, the drawer
had rung total ancl opl?ned, and he pulled a gun f.rom hiswith his right hand and pointed i t and told me, to don't move.
Q. What type of a gun was it, can you describeA. It was a small gun, I could see ver y little of it, mostly
the barrel was the biggest thing-I mean about the extent
ofQ. Do you remember the color of the gun'
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A. I describe the gun as being a small calibre g un, and as
being shiny rather than to a dark gun.
Q. I'm going to hand you a g un, can you identify that
pistol'
A. I can't identify it as being the exact gun, the gun I
looked at looked veryQ. Did it look similar likeA. looked very much like that.
Q. Looked very much like that.
page 16

r

Mr. Davila: Your Honor please, we will, at this
time, move to introduce that as Commonwealth's
ExJ1ibit No. 1.
The Court: All right, sir.

Q. Now, when he brandished or pointed this gun at you,
what did-what statement did he make to you '
A. He said he wanted the money put in a brown bag, said
he wanted my money and wanted me to put it in a brown bag.
Q. All right, sir, now, if you will for the Gentlemen of the
Jury describe approxin1atcly how far you wer e standing
from this man, how wide is your counter ?
A. My check counter woulrl be approxin1ately twenty inches
wide, it's a nar.row counter, it's a small store.
Q. And you were standing behind that counter 1
A. Yes.
Q. And where was he standing7
A. He was opposite me on the other side,
Q. \Veil, then
A. on the customer's side.
Q. what, if any, disguise did he have on l1is face 1
A. H e had no disguise.
page 17 ~ Q. Did he haYe a coat on 1
A. H e had a coat with a collar up and a cap.
Q. And a cap 1
A. Yes, sir.
Q. Now, I want you to look at this man, is tlus the man
that was in your store on this date and brandished this
weapon at you?
A. That's the man.
Q. That is the man 1
A. That's him.
Q. All right, su, now, he directed you to give him the
money7

Eddie B. H enry v. Commonwealth
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A. Yes.
Q. All right, what else did he do 1
A. I had very little money in the cash register, I kept most
of my money in the safe, which supported the cash register,
and I got the money f.rom the register , I think ther e was tvvo
one-dollar bills and coin and put it in the bag and h e asked
for my billfold and I reached this way to get the billfold, my
coat exposed some letter s or- in here-papers, he grabbed
those out, put them in the bag.
Q. He grabbed the paper sf
page 18 r A. Yes, and I took the billfold and he dropped
that in the bag also, then demanded that I open
the safe.
Q. Now, what did you have in your pocket with r eference
to checks1
A. I J1ad a check-one check made out to State of Virginia
Sales Tax that I hadn't mailed.
Q. How much was that?
A. I think it was three hundred and some dollars and I
had a utility bill th ere, all this was mail I was going to put
in the box that dav.
Q. All right, sir; now whe.re was the safe located 1
A. The safe was underneath the registe.r, the r egister sits
on top of the safe at t.hisQ. vVhat did he direct you to do nexU
A. He asked me to open the safe, and the safe has a turn
dial on it, you have to get down in a lower position to get to
it, and I t urn ed the dial many times aronncl thinking maybe
when :Mr. Long come in that it would end at that.
Q. Had Mr. Long been in prior to this time1
A. H e come in prior, checked the bread rack
page 19 ~ over to see what I needed, went back to his
truck to get the bread, and this was taking place
while he was back in his truck.
Q. And you continuously turned the dial 1
A. Yes.
Q. All right, sir, what else did you do '
A. Mr. Long came in after I turned this a good little bit,
I thought, and he pointed th e gun to Mr. Long and told him
it was a holdup, he wanted his money, or pocketbook or-Mr.
Long produced it, held it open, and he took the money out of
it and stuck it in the bag.
Q. Do you remember how much money it was 7
A. I didn't see at the time.
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Q.
A.
Q.
in?
A.
Q.
A.

You did noU
No.
Now, what type of bag was he using to put this money

A r egular groce.ry bag, brown bag.
All right, sir, what did you do next'
He order ed me to continue opening the safe after he
positioned Mr. Long in the place that he wanted
page 20 ~ him in the store and after I received several
threats that I'd get my head blown off if I kept
stallingQ. What statements, specifically, did he make?
A. H e said I'm going to blow your head off if you keep
stalling, turn the dial and open or, you want to die, don 't
you, and just statements of t11at type, that was two of them,
and he r epeated the blowing the head off more than once.
Q. Did you, subsequent to this, open the safe?
A. I did open the safe.
Q. How much money was in the safe?
A. About eight hundred dollars.
Q. Was this in cash, bills and coins~
A. This was in cash and coins.
Q. And what did you do with that money?
A. When I opened t.he safe I was ordered out of the check
counter and moved back beside :Mr. Long and the boy
switched his gun to his left hand, moYed into the position
that I had vacated, reached in the safe and got out the money,
which was laying there exposed, it was a bag of coin in a
cloth bag, the bills were bound with a rubber band laying on
top, and thenQ. W11at did he do with that money?
page 21 ~ A. I didn't see him put it in the bag, he asked
that we moYe to the back of the stor e and as we
had our backs turned and went to the back, he said that's
far enough now, lay down, and as I turned around and looked
back, the bag was in this arm held up this way, the brown bag,
that's all I saw.
Q. Did he make any statements to you in the back of the
store when you were going back in the stor e?
A. When he said lay down, I was a little r eluctant laying
down and he repeated that he was going to blow my head off
again and that I looked like I wanted to be stubborn and I
didn't want to live.
Q. And did you see him leave the sto.re?

Eddie B. Henry v. Commonwealth
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A. No, in the position that I laid, my head was behind a
portion of a gondola, and Mr. Long was standing, he was behind that, and I told Mr. Long to notify me the minute he
went out and he did.
Q. ·what position was Mr. Long prior to going back to the
back of the store, wher e was he standing with r elation to this
counter1
A. He was standing with-Henry was between Mr. Long
and the door, he was back, near to the left, to Mr. Henry's
left, as he looked then, I was slightly to his right.
page 22 ~ Q. Now, would Mr. H enry, the defendant, have
been facing east, west, south or north 1
A. At that time, he would have been facin g south.
Q. Facing south,
A. Yes.
Q. so your counter runs this way,
A. Yes.
Q. east and west '
A. No, no, he was-at the time he was facing Mr. Long
and myself both, he faced me west to begin with but when he
positioned Mr. Long back there he backed nearer to the door
wl1erc he held his gun where he could cover both people.
Q. I sec, Mr. Long was to your lefU
A. Mr. Long was to my left.
Q. All rigllt, now, how long did you remain in this position
behind the gondola'
A. Oh, a very short time, a very short time, he got out
ther e quicldy as I laid down.
Q. And what did you do when you got up '
A. I attempted to get out my back door and they had put
up stock the day before and piled a lot of empty
page 23 ~ boxes up the.re, I directed Mr. Long to call the
police and I was going out the back, and I
attempted to move these things and saw I was losing time, I
t.hen raced back to the front and went out that way and some
people shoveling snow saw the fellow come out with the bag
and run towards the hack of my store, turn right on Burton
Street and went down in the direction at which he was picked
up, where he was arrested.
Q. And your store is located at 2301 Venable Street,
A. Yes.
Q. styled Standard Market1
A. Yes.
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Q. All right, sir. Now, had yon seen t his man, this defendant, Henry, prior to t his time~
A. No.
Q. You never had seen him ?
A. No.
Q. And you talked to the police, they came there to theA. Yes.
Q. Now, subsequent to this date, sever al days later, did
you have occasion, a t the r equ est of the Detective Division,
to make an identifi cati on ~
page 24 ~ A. Yes, I did.
Q. And wher e did you go to make this identification 1
A. I was asked to come up to Miller and Rhoads Tea
Room, that they had a gentleman up ther e who made an
attempted holdup the night before at my stor e.
Q. vVas he a negro 1
A. Yes.
Q. Male? And did you go to Miller & Rhoads?
A. I went up to Miller and Hhoads.
Q. And did you make an identification ?
A. Yes.
Q. 'What did you tell the detectives that were there-who
·was there, what detectives?
A. Detective Duke, Detective Sergeant Brown and t hey
directed me to a small room a nd this gentleman that was in
there, he had on a white nnifo.r m that they wear up there,
and l1e had small features that at the first glance I looked
and decided he was the man who had made the actual holdup.
Q. W as he t he same height and build as this defendant or
similar?
A. Ver y similar.
page 25 r Q. Sim.ilar ?
A. Very similar.
Q. And I believe that gentleman's name whom you identified was the gentleman by the name of Elijah Bynum ?
A. Yes.
Q. All right, now, what did yon do after you had identifi ed Elijah Bynum?
A. I r eturned back to my business and r ealized that I had
made a wrong identification as I thought the facts over
further, and I got in touch with Detective Duke.
Q. Now, what time did you make this identification ?
A. Around noontime I think, they were coming in for lunch

Eddie B. H enry v. Commonwealth
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or they were haYing lunch in the Tea Room so it was, I'd
say, twelve or one o'clock.
Q. And when did you realize that you had picked the
wrong man 1
A. \Vhen I r eturned to my store, I guess- ! don't know, I
didn't-maybe an hour or so, I was thinking on it all the time
when !-after I got back there and I told my employees, I
discussed with them, that I had picked the wrong p erson.
page 26 r Q. All right, sir, now, what did you do as a
result of realizing that you picked t.he wrong person1
A. I got in touch with Detective Duke, I couldn't get either
one of them in1mediately, I believe it was eight o'clock the
next morning before T couldQ. How many times that day, and I believe the date was
February 12th, how many times that day did you try to get
in touch with Detective Duke orA. I tried twice that afternoon to get in touch,
Q. Uh, hul1 ?
A. and I did notQ. The next morning you got in touch ?
A. Th e next morning I did.
Q. And what dicl you tell Detective Duke?
A. \Vell, first I apologized for the error that I made, I
think, to him and told him that I just made it too hastily and
I was sorry.
Q. Now, this Elijah Bynum whom you had identified up at
l\filler and Rhoads, was he wearing glasses o.r was he not
wearing glasses at the time~
A. He had glasses on when tl1ey brought him in, they asked
l1in1 to take them off, as I recall.
page 27 r Q. Now, subsequent to this, did you have occassion to make another id entification 1
Mr. Dorset: If Your Honor please, I'd like to take up something with the CourtThe Court: AJl right, Gentlemen, retire to the Jury room.
Note: At this time, the Jury retired from the Courtroom.
Mr. Dorset: If Your Honor please, the defense would object to any evidence concerning the identification of the defendant which the Commonwealth is getting into on the basis.
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that it violates due process of law. In support of the motion
ther e is going to have to he some evidence brought out which
I would like to bring out by examining Mr. Fulcher at
this time.
page 28 r The Court : All right, you will examine him
now,
Mr. Dorset: Yes, sir.
The Court: for that purpose 1
Mr. Dorset: Yes, sir.
The Court: All right.

By Mr. Dorset:
Q. Mr. Fulcher, you were about to be asked, I believe, did
you make a subsequent identification of a person as the p erson who robbed you, you did make sucJ1 an identification, did
you not'
A. Yes.
Q. Yes.
Mr. Davila: Your Honor please1 is Mr. Dorset's intention
that this man was-the defendant, when he was arrested
later, was not put in a linenp so consequently this depxiThe Court : I don't know what his point is.
Mr. Davila: W ell, if Your Honor please, I think he ought
to be made to state his grounds before he cross-examines my
witness.
The Court: Well, what are your grounds, Mr.page 29 r Mr. Dorset: The gronnds are that th e circumstancesT.he Court : Specifically1
Mr. Dorset: Specifically, the circumstances surrounding
the identification were so unfair as to deny due process and
to bring the case within the principles stated by the United
States Supreme Court in Stovall v. Dena, which was decided
in J 967, and I would like to bring those facts out and
The Court: All right.
Mr. Dorset : I will be very brief.
The Court: All right.
Q. Now, Mr. Fulcher, you did make identification in your
sto.re of Mr. Henry as the person who robbed you, is that
A. Yes.
Q. correct' When did this take place '
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A . This was t.he day that he was a rrested and was
approximately two weeks following the time of the holdup.
Q. Did you, on that day, or prior ther eto, receive some inf ormation by rumor that :Mr. Henry was the man that r obbed
you 7
page 30 ~ A. I had r eceived information each day from
differ ent people, I had been in the community a
long ~im e and I had some help as to where he might be on that
occaslOnQ. .And did you advise Detective Duke that you had info.rmation that Eddie B. H enry had committed the robbery1
A. I didn't know the nam e at that time, I advised DeteCtive Duke where 1 thought the person who robbed me might
be.
Q. You didn't know th e name of the person, you had not
been advised of the name of th e person ?
A. I had not been advised of the name of the person, except, I beli eve1 .h e said they called him Eddie, I'm not sur e of
that, I think he did say t hat they called him Eddie, but not
H enry, I didn't lmow that part.
Q. So you told Det ective Duke that you had information
that a man named Eddie robbed you, is that right ?
A. No, sir, I didn't tell him a man named Eddie, I justQ. Well, what inf ormation did you give him?
A. I give him th e information that I had learned, that he
would be at a certain area at the time, the boy
page 31 ~ that t hey were looking for, and he agreed to pick
him up and b.ring him by my store if they find him.
Q. All right, and prior to your seeing Mr. H enry on the
day that yon made the identification, what did Detective
Duke tf'll you, if anything?
A. Prior to t.he day he was brought to the store 1
Q. Prior to- on the day that you made the identification
when the-DctcctiYe Duke brought Mr. H enry to your store
he had some discn ssion with you before you saw Henry, is
that not correct ~
A. I don't xccall anything unusual except he said he was
out there in the car and wanted me to take a look at him.
Q. H e said that he was out there in the car ~
A. That he had the boy they picked up that he thought
might be the man , he wanted me to take a look.
Q. Did he say that he picked up the boy that you had told
him about previously1
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A. He had picked up the boy that he thought was the person, I described to hin1 where the person might be and I had
already described his looks and his height earlier,
page 32 r and we might have discussed that again, and he
brought him back to the store and asked me to
take a look at him.
Q. So that you knew prior to malcing identification that
this was the man that you heard about as the one who did
it, the one named Edclie1
A. No, sir, I didn't lmow that 'til I looked, I didn't ]mow
who he had out there.
Q. But you knew that he had a man that had been arxested
in accordance with th e information that you gave him 1
A. I wasn't sur e of that, I mean I gave him the information and l1C told me that he had picked the man up that he
thought to be the man, for me t o take a look, at least that's
the way I remember it, I don't-the exact words and things
I don't lmow.
Q. Now, after identification, was there a lineup of any
sort1
A. No, I just identified him in my store, that's the onlyQ. He was the only person there, you didn't have a choice
to select between four or five or six men thatA. Just one person.
Q. Just one person. Is there any xeason that you cotlld
not have gone down to the Police Headquarters
page 33 r at th e lockup or gone down to the jail and
attended a lineup ?
A. I could have gone.
Q. You could have gone.
Mr. Dorset: I don't have any further testimony, I have
some argument I want to make, Judge.
The Court: All right.
Mr. Dorset: Your Honor, based on the testimony of Mr .
Fulcl1 er as just stated, Mr. Fulcher had some information
about the whereabouts of a per son who was involved, some
people thought was involved in this. He tells Detective Duke
about it and Detective Dtll{e brings in a man. It's not completely clear what Detective Duke said to him, at least there's
some connection between this man that he talked about and
told Detective Duke about it and the man Detective Duke
brought in. Also he states there's no r eason he couldn't have
attended a lineup. I submit, the defendant submits, that the
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total circumstances surrounding t.his lineup were so unfair,
and so prejudicial as to violate due process and
page 34 ~ to fall within the rule of the Stovall v. Denno
case. In that case th e Court ruled that a particular lineup, or a particular identifica tion was not unfair because the party making the iden tification was in the hospital
and on the death bed and they brought the defendant in. The
Court went on to state that unless circumstances of that sort
exist that it's r ecognized that the lineup is the proper method
of identification and I submit that the rule is that there's got
to be a lineup unless for some reason or another it can't be
helped and the.re's no evidence here that it couldn't be helped,
Mr. Fulcher said it conld be helped.
Justice Gordon, in hi s dissent in the recent Virginia Supreme Court case involving- ! don't r emember the style of
the case, but it was in the January T erm, as I r ecall, stated
the same thing in a di ssent and these are the authorities
that I snbmit, sirThe Court: I'm going to overrule your motion.
Mr. Dorset : Respectfully note the defendant's exception.
Could we have a .recess '
page 35 ~
The Court: All r ight.
Note : At this time, a short r ecess was had, after which
th e .Jury returned into the Courtroom.
The Court : Do counsel wai,·e the poll of the .Jury~
Davila: WaivE' the poll, Your Honor.
The Court: You wai ve the poll, Mr. Dorset T
J\fr. Dorset: Yes.
~Ir.

By Mr. Davila :
Q. Now, ~f.r. Fnlcher, I believe I asked you the question
did you, subsequent to the identifica tion of Roger Bynum,
have an occasion to identify-make anot her identification T
A. Yes.
·
l~Ir. Dorset: L et the record show that this is
a continuing-the def ense's objections is a contin ning objection.
'I'he Court : All right.
J\fr. Dor set : To the testimony concerning
The Court : All rigl1t.
1\fr. Dorset : identification.

page 36

~
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Q. I'm going to divert, and regress back a minute, you r ecall when the detectives came to your store on the date of
this offense,
Q. Yes.
Q. do you xecall what description you gave the detectives
at that tim e regarding the defcndanH
A. Pretty nearly I'd say, yea, I think so.
Q. What was the description 7
A. I think it would r ead about five, five or five, six, I
stated in height, a hundred and forty-five pounds, small featured.
Q. W'hat clothes was he wearing ~
A. All of his clotJ1es were dark in color at the time, not
necessarily black, but dark.
page 37 r Q. Leather jacket or cloth~
A. It was a cloth jacket.
Q. And leather cap or cl oth~
A. Cloth cap.
Q. What kind of hat, a brim o.r A. The type that has-one, I call it a bill that sticks out in
front, projects outQ. And how much weight?
A. A lllmdred and forty-five, as I recall.
Q. Now, Mr. Fulcher, getting back to the other question
subsequent to the time you identified Elijah Bynum, did you
have occasion to make another
A . Yes.
Q. identification 1 Approximately how long after the Elijah Bynum-the Miller and Rhoads incid ent did you make
this, how much timeA. Oh, approximately two weeks,
Q. TwoA. ten days or two weeks.
Q. All right, sir, and describe, if you will, to the Gentlemen
of the Jury the circumstances surrounding this identification, what directed your attention to it initially1
page 38 ~ A. Detective Dnke brought this gentleman to
my store, he was seated in the back scat of a car
with someone on each side of him.
Q. Of who t
A. on each sideQ. On each side of who~
A. Of Henry.
Q. \Vas the defendant in the car '
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A. He was in the car.
Q. Front or back seaU
A. Back seat.
Q. Allright1
A. Detective Duke came into the store and asked me to go
out and look at the man to see if I could identify him if that's
the person. 1 went out to the car and looked at him, he was
looking forward and I asked .h im would he mind looking
towards me, he pulled his cap off when I said that, he turned
to me, made his face look a little diffe.rent by opening his eyes
r eal wide, I asked him could he put the cap back on, he suggested that he couldn't because of the handcuffs, I walked
back in and discussed with Detective Duke that I'd like to
sec a little more of him and he brought him inside and I got
in the same position that we stood in that morning, me behind the cash-the check counter and he on the
page 39 ~ other side, he asked him a few words about have
you ever been in my store before so he could talk,
he said he'd never been in there before, never seen me before,
and I identified him as being the person that held me up.
Q. You identified him at that time 1
A . Yes.
Q. J sre, sir, now, did you have any other occasion to see
this man ontside of the hr:>arings that had taken place in regard s to this matted
A. 1 have only seen him in-in the hearings as you say,
sir.
Q. Now, I want you to look at him again, Mr. Fulcher,
./\. All right.
Q. is that the man or is that not the man who robbed you
on Fe>hrnary ] 0, 1967 ~
A. That's the man.
Q. 'rhat is the man 1
./\. 'T'hat's the man.
Q. Jia,·c yon eYer r econrcd any of the funds?
A. No.
Q. You ha\·e not. All of this took place in the City of Richmond, the offense 1
page 40 r A. Yes.
]\{r .

Davila : Counsel.
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CROSS E XAMINATION
By Mr. Dorset:
Q. Mr. Fulcher, this was in F ebruary, 1967, that this robbery took place, is that .right ~
A. Yes, sir.
Q. That's fifteen months ago. Now, you told the police that
the pistol that was used was a shiny pistol, is that correct ~
A. I think the record will show that I nsed the word shiny
and small.
Mr. Dorset: May I haYe t.he pistol?
Q. Now, do you consider this a shiny pistol1
A. Actually, my interpretation I would.
Q. \Vl1at does th e word shiny mean to you 1
A. \Veil, I've seen many of them that are much darker than
that, had it been a dark barrel I would have described it as
being dark, I just desc.ribed as what it looked like to me and
it looked shiny to me which would have been lighter.
Q. 'When somethin g is shiny you usually can see
page 4J ~ a reflection in it, isn't that tru e1
A. I wouldn't say that now, I don't knowQ. \ Vell, isn't that what th e word shiny m eans~
A. Not necessarily I wouldn 't think, I mean I don't lrnow
the definition of the word shiny to that extent.
Mr. Dorset: I'dlilce to have the Jury see this.
The Court : All right, pass it to the J ury, you may look at
it, Gentlemen.
(pause)
Q. Now, what-you say the clothing that the defendant
had on or the per son that r obhNl you had on was dark clothing, is th at righU
A. Yes.
Q. \ Vas it- well, would yon cl0scrihe it as gray in any way 1
A. Tt conld have been a clark gray, the-the pants were
not qui te as clark as the jacket, T noticed the trousers hecause he had on some Arctic boots that people commonly
wear in snow or bad weather.
page 42 r Q. Were the pants darker than those that you
have on 1
A. I'd say they were darker.
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Q. Now, Mr. Fulcher, when dio you say that yo11 made the
identification of the defendant in your store?
A. Oh, about two weeks following the holdup.
Q. Mr. Fulcher, isn't it true that on a p.revious occasion
yon have testified thi s identification took place in March,
which would be a month later
A. Well, t.his might haYe heen February JOth, I didn't count
days exactly, I said approximately two weeks andQ. On a previous occasion, was it not true that you testified it took place a month later1
A. I could have said somrthing different from the two
weehs. I am not sure on that, that part I didn't keep up with,
I just kept up withQ. I sn't it true about two months ago you said that it happened in March, the identification took place in March 7
A. Had someone asked me was it March I might l1ave said
- I might have agreed.
page 43 ~
Q. And if you did agree you we.re wrong, is
that correct~
A. Well, had I agreed that it e\-identlyQ. Isn't it true that your recollection has been refreshed
during the last two month s as to when it took place
A. IQ. by Detective Duke or somebody else 7
A. I wouldn't say that, because sometimes when yon- when
yo n arE' asked a question the first time you haven't thought
about it and you might not answer it exactly as far as dates
arc concerned.
Q. I sn't it true that somebody refreshed your recollection
in thr last two months concerning
A. T-TQ. the da~r the identification was 7
A. I think having been askr cl th e question by you before
made me think on it a little more and I wasn't sure whether
it was F ehruary or March, 1 said approximately two weeks
latrr. if that goes into March it's all right, it don't make any
difference with me which month jt is.
Q. JTow can yon rxplain to th<' .Jury that yon made the
iclE>ntification of th e man lfjlijah Bynum up in :Miller &
Rhoads1
page 44 ~ A. I don't-1 tJ10ught I explained that, 1 jsut
made a decision hastily, there was some resemblance ther e. and he would-had been identified as the p erson
who made the attcmptrd holdup the night bPfore and seeing
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the little r esemblance that I saw, 1 was asked yes or not, I
said yes, and r ealized I was wrong.
Q. Haven't you testified on a previous occasion that you
really didn't want to say no and that's why you said yes?
A. I wasn't certain on either way enough to haYe made a
statement, I should not J1ave made it, is why I changed it and
apologized for making it.
Q. But isn 't it true that on a previous occasion you said
that you didn't-and when maJcing that first identifiCation
you didn't want to say no 7
A. Not-not seeing the little resemblance that I saw I hesitated on saying no and I just had the two things to say andQ. That first identification in :Miller & Rhoads took place
shortly after the robbery too, did it noU
A. Yes, sir.
Q. Can you identify this picture ~
A. Yes, that's the person in Miller & Rhoads.
page 45 r Q. That's tl1e person you identified at Miller &
Rhoarls1
A. Yes.
Q. Now, do you think that the per son in that picture looks
the defendant?
A. I could see some small features about this gentleman I
think they show here in the picture, that caused me to make
that mistake.
Mr. Dor set : I'd like to haYe tlw Jury examine tl1e picture
carefully at this time.
The Court : All right, introduce it as Defendant's E xhibit ?
Mr. Dorset : Introduced as Defendant's Exhibit, yes, si r.
Note : The.re is a pause while the Jury observes the picture.
Q. Now, Mr. F ulch er , prior to making this identification
you received some information concerning a person or the
whereabouts of a prrson who might have committed this
offense, is that not correct ?
A. I received much information.
Q. And did you co1wey that information to Detective
Duke1
page 46 ~ A. A lot of the information I received I didn't
even take in consideration, but this particular bit
of information J did convey.
Q. And what was the particular bit of information that
you conveyed to Detective Duke1
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A. \ TVell, the person talked to me that I had confidence in
and said they thought that they knew wher e the p erson
would he that might have been the one who held me up.
Q. Did he t ell you the name 1
A. He said he heard him answer to the name of Eddie.
Q. Narne of Eddie, so you kn ew there was a man-you had
suspicion there was a man nam ed Eddie that did this to you,
is that ri ght ~
A. I was in hopes that that would be true.
Q. Now, did you convey that information to Detective
Duke,
A. Yes.
Q. what you just stated, and did you convey that on the
day that-that th e defendant wa s brought in
A . Yes.
Q. for the identification 1
page 47 ~ A. Yes.
Q. And when Detective Duke brought the defendant to you, and the defendant was still out in the car, did
he come in and tell you that l1e picked up the man that you
told him about ~
A. He said that he had picked up a-tJ1e man that answered the description and he wanted me to take a look at
him.
Q. So prior to making the identification you knew or had
good r eason to kn ow that this was the man that you had
heard abouH
A. I don't think I would have been influenced on the information I got.
Q. That's not the qnestion I asked,
A. Yes.
Q. prior to makin g identification you knew that this was
the man that you had received information about and had
told Detective Duke about,
A. Oh, yes,
Q. that's true, isn't iU
A. yes, I figured tl1at would beQ. Is there any reason tlmt you couldn't have gone down to
the police lockup or to the jail for a lineup 1
page 48 ~ A. No r eason.
Q. On May 18th, J 967, or around that datelet me backtrack, do you know a Vexnell Massey'
A . Yes.
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Q. On or about May 18, 1967, did you have occasion to go
to her house '
A. I-I don't recall a date on it but I did visit her.
Q. You did visit }1Cr' Was it in r elation to the-to-the
first time this case was set for t rial, was it shortly before
that triaH
A. I had been to Court, I believe, twice with this gentleman
prior to that, I think I had, I'm pretty sure I had been to
Police Court.
Q. Been to Police Court twice 1
A. Been to Police Court twice.
Q. Wasn't it-wasn't it the day befo.r e yon were to be in
this Court for the first time that you went to Vernell's house1
A. I-I couldn't answer that for sure 'cause I don't lmow,
I do know I visited her.
Q. And was it befor e the first, the first date this case was
going to be set here'
A. For Hustings Court1
page 49 ~ Q. Yes1
A. It could have been, I don't even recall that
part.
Q. \Vhy did you go to Vernell's house'
A. This gentleman that we are discussing had stayed
there, roomed with l1er, I lmew Ve.r nell quite well. I had
r eason at the time to believe that there was an accomplice in
the thing, I had information that made me think so and I
was in .h opes I could get some little clue to make me-so I
could involve someone else, if I could. I understood fromfrom her and from his friends that he had just been in tovm
two or three days pl'io.r to this. My position on the morning
that the holdup was onl~r ]mown to just a f ew people that I
would be by myself that morning.
Q. Did you ask Vernell if Eddie B. Henry had been spending money~
A. I did.
Q. You did ~ Didn't yon go to Vern ell's house because you
were somewhat un sure of your identification and wanted to
get reassurance 1
A. I didn't go for that reason and I didn't get any reassurance 'canse the only answers I got from her was no, I don't
know.
Q. Now, you J1ave said that the pistol that has
page 50 ~ been passed around, you can't idr ntify that positively as the gun, but it looks like it1
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A. That's right.
Q. So it may or may not have been the gun that was used
when the robbery took place¥
A. That's about right.
Q. No further questions.
REDIRECT EXAMINATION
By Mr. Davila :
Q. Just a conple of questions, did you see he was facing
west when he was standing on the other side of the counter,
he was facingA. No, I used the wo,rd west, J1e was facing south.
Q. He was facing soutl1 ~ H e was facing south, I beg your
pardonA. \Vhen he stood ther <'.
Q. Now, yon received information that H enry was spendin g money, is that what you r eceived 1
A. I had received information that he had spent money
ancl l1ad took a little trip out of town, to mention one place,
Alexandria and back.
Q. How did he move, did he have any transporpage 51 ~ tation or anything of that nature¥
A. Not that I knew of, I mean my information
didn 't bring that to me, I had-I had heard that he bought a
car , 1 didn't know that, nothing concrete on that.
Q. Did you hear any info.rmation regarcling an accident ¥
Mr. Dorset : 1 object to the h earsay that is not r elated to
Mr. Davila : Well, he's opened the door, Your Honor.
Mr. Dorset: what's been brought out before.
The Court: Don't mean he can testify to hearsay.
:Mr. Davila: WelL he's opened the door to hearsay, he's alr eady questioned him regarding the conveTSation with Vernell Massev and what she told him.
Mr. Dorset : No, sir, I asked him what he told-asked Vernell Massey, I wasn't asking him anything about what Vernell told him.
Mr. Davila : Cross examination it was stated by Mr. Fulcher what Vernell Massey had related to him.
page 52 ~ Mr. Do.r set : That wasn't in r esponse to a question.
The Court : Well, he asked him, as I recall, he asked him
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whether or not he had been spending money, isn't that corr ect'
Mr. Dorset: That's r ight.
The Court : And he said he had- his answer was thatMr. Dorset : I asked him whether he asked Vernell if he
was spending mon ey and t.he answer as I understood was no.
The Court: And his answer was that she said she did not
know, is that right?
Mr. Dorset : I believe something to that-I don't see how
that can open the door
The Court : I don't thinkMr. Dorset : to any hear say evidenceQ. Did you have occasion to identify a pistol when you
were identifying the defendant?
A. Yes.
Q. vVas that the same pistol that was intr oduced into
evidence?
A . Yes.

page 53

r

The Court: All right.
RECROSS EXAM:IN ATION

By Mr. Dorset:
Q. Did you identify the pistol before you identified the
defendant?
A. I don't recall, I didn't, when you say identify the pistol,
I'd like to change thatQ. Did Detective Duke show you the pistol befor e you
identified the defendant ?
A. I don't know whether it was before or after, but I did
look at it at the same timeQ. You looked at it sometime that clay'
A. Yes.
Q. So that the identification of the pistol and the identification of the defendant took place around the same time~
A . Yes.
Q. How far we.re you away from the defendant at the
time tha t the robbery took place~
A. Well, we were very close most of the time, I said the
check counter was about twenty inches wide and he stayed
very close because he watched each little move and could

Eddie B. Henry v. Commonwealth

31

Clarence Long

have easily got hold of me at one time, he had
reached for my arm and touched clothing but did
not take hold.
Q. The identification that you gave the police, did it make
any reference to any markings of any sort on the skin of the
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defendant ~

A. I made no r efer ence to any markings.
Q. Can you see the scar on the defendant's forehead from
whe.re you are sitting1
A. Yes, I can now, but no scar didn't show before.
Q. In other words, you don't r ecall seeing the scarf
A. No, sir, he b ad a cap on at that time, ther e was no scar
visible to me.
Q. Did the cap cover the whole forehead 1
A. It was down pretty low, it didn't cover it all but it was
down quite low. I did state that his skinQ. That's all the questionsRE-REDIRECT EXAMINATION
By :Mr. Davila:
·Q. That scar up there could have come from an accident
too, couldn't it
page 55

~

Mr. Dorset : That's speculation, Your HonorThe Court : That's pure speculation.
l\Ir. Dorset : That's an improper question, I object to it.
Jir. Darua: I withdraw the question, that's all I have,
Your Honor.
The Court: No evidence as to how he got the scar.
Witness Stood Aside.
CLARENCE LONG, introduced on behalf of the Commonwealth, being first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Davila:
Q. vVhat is your name and occupation?
page 56 ~ A. Clarence Robert Long, I work- bread salesman, American Bakeries.
Q. "'Were you so employed on F ebruary 10, 1967 7
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A. I was.
Q. Did you have occasion on that date, sir, th e date of this
offense, in the early hours of the morning, to be in the vicinity of 2301 Ven able Street?
A. I was.
Q. Did you J1ave occasion t o go in S tandard Market at
2301 V enable Street T
A. I was.
Q. And who is the propriet or of that sto.r e T
A. Thomas Fulcher .
Q. All right, sir, Joe Fulcher or Thomas 1
A. Yes, sir, Thomas Joseph-Joseph Thomas.
Q. W ere you on yonr route at the time?
A. Yes, sir.
Q. 1f y ou will, could you tell the Gentlemen of the Jury
approximat ely what time you went into that store?
page 57 } A. \Vell, it was between eight and eight-thirty,
I didn't n oticE' just exactly, I mean it was between
eight and eight-thirty.
Q. What was your purpose in being the.re?
A. That's when I serve him, see I go inQ. Take your break ~
A. That's right, take my-we got a variety of bread and
cakes.
Q. How many tim es did y ou go in t ha t stor e on this sp ecific
instance?
A. Twice.
Q. Wnat did you do when you first went in th e store?
A. I went in t he first time, ·we got a r oute book, we keep
a variety of stu ff in, so 1 went on in and checked my m erchandise I had in the s tor e and we got a build-up that we put
in the route book, so I t ook my own hands and then put my
build-up what I supposed to put in the store, went back to
the truck to get it.
Q. Now, wher e is the .rack, this i s what you observed at
firstA. Yes, sir, well, the counter is over this way and the rack
i s right across over in the corner .
page 58 } Q. Approximately how many feet are they
apar t 1
A. I would have to gness maybe eight or ten foot.
Q. Eight or t en f eet 1
A. Yea.
Q. Nothing blocks the view, does iU
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A. No, sir, it's just a little gondola in between there, see,
but it's not too high.
Q. And you had occasion to leave, to got back and get
some supplies 1
A. That's right, get what I was going to put in that day.
Q. Priox to your leaving, your first entrance into the
store, did yon have occasion to see this defendant ?
A. I did.
Q. And what was he doing at the time ~
A. He was back in the store doing some shopping, clear
back to the prodnce case.
Q. \Vhen he cam<' in-wh en you came in a second tim€', did
vou notice him then 1
· A. vVell, see, he was at the counter when I came back in
and had his back turned toward me, I came on in
page 59 ~ with my bread in my hands and his back to me
and I still didn't think anything, I went over and
set my hread downQ. All right, yon set your bread down, now, what did Mr.
Fulcher, what was he doingA. W ell, see, when 1-I couldn't see him w.hen I come back
in the srcond time, 'cause soon as I set my bread down the
defendant told me, says get over here, this is a holdup. W ell,
wh en I set my bread and looked around, that's the first thing
I look€'rl for, :Mr. Fulcher, and I didn't see him, so I didn't
make no m ove at that time, he says I said get over here and
when I cam€' on around that little short gondola instead of
coming by )1im I came a round it and I seen l\Ir. Fulcher down
on hi s knees,
Q. Down on his kn ees~
A. there at the safe, uh, huh.
Q. At the safe. Now, I want you to look at thi s defendan t,
is that th e man t hat said this is a holdup1
A. I'm positive.
Q. And what did he have in his possession ~
A. He had a gun, but I didn't know-I don't know anyt.hing
about g nns, what gauge it was or anything, he
page 60 r just had a gun because he had it pointed to me
wh en he told me to come around ther e.
Q. Do you r ecall any of the coloring of the gun or anything1
A. \Vell, it was an old gun, looked to me like it had a little
-it was aluminum, looked like it was peeling off.
Q. I'm going to hand you a little pistol, does that appear
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to be the gun or something similar to that pistol that was
used ~

A. It's something similar to it, yes, sir, it's a little short
one like that.
Q. Now, you came to- you came to what end of th e counter
when he directed you to come over there 1
A. 1 came to the end where the cash r egister was at, see
the cash r egister is here and the door's over }1Cre, see, it's
just a little short counter just about the length of that desk
there.
Q. And they nm in similar directions,
A. That's right.
Q. the counter?
A. Uh, huh.
Q. And Mr. Fulcher was lmeeling over here '
page 61 r A. That's right, see, the cash register was setting on top of the safe and h e was down on his
knees there trying to get it open.
Q. Now, up to this point, specifically, what were the two
statements that were directed to you by the defendanU
A. \Veil, when I came around there hf' stood there a few
minutes and he made the r emark to 1\Ir. Fulcher, said if you
don't quit stalling, says I'm going to blow your head off.
·w ell, Mr. Fulcher said something but I don't r emember the
exact words he said that way and so-and in the meantime,
he told me, says give me your billfold.
Q. Now, you were at this end of the counted
A. That's right, exactly right.
Q. He was standing right there1
A. That's right.
Q. \Vhat did you do when he directed you to give himA. Well, I didn't clo anything at first-at tJ1e first, I just
stood the.re and when he p ointed this way, says I'm talking
to you, so then I reached and got my billfold, instead of handing him my billfold I just opened it up and I had two onedollar bills and he just reached in and got them
page 62 r and stuck them in the bag that he had been shopping witJ1, so he stood ther e for a little while and
Mr. Fulcher still l1adn't got the cash register open, so he
made the second remark, said if you don't quit stalling, said
I'm going to blow your head off.
Q. You mean the safe or the cash register1
A. 'rhe safe, yes, sir. So Mr. Fulcher he kept, you lmow,
kept twisting and twisting and so finally he opened it, so
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when he opened it, Mr. Fulcher stood up and he says, step
back, so he stepped back over to t.he door and so he went in
there in the safe.
Q. ·where did Mr. Fulcher go~
A. He stepped back and stood up against the door, right
to the end of the counter. H e took the money and stuff out of
the safe and put it in the bag that l1e was shopping in.
Q. Did you get a look at the money 1
A. W ell, I seen th e money, it was wadded, it was folded up,
see, and had some checksQ. Had rubber bands around iH
A. uh, huh, had some checks in there, too, he got the whole
works. So after he did that, he told us, said, and you all
get in the back, so 1\Ir. Fulcher went on down and
page 63 ~ started in the back and he said I mean you too,
so I went on the back and he said, now, lay flat
down in th e flo or.
Q. This is the defendant doing all that talki ng ~
A. That's right, exactly right. And so Mr. Fnlche.r got
down, it had heen snowing, it had melted and that floor wasyou lmow how it is when it's melting that way, instead of him
laying clown flat in that way, he just got Clown on hi s hands
and his toes and instead of me laying clown 1 stepped behind
a gondola which is in the middle of the store there, see, and
I squatted Clown, so we was ther e a few minutes and Mr. Fulcher raisrcl np, he said ~·on rai se np one more time I going
to blow vour hE>ad off and when he clucked his head back
down then he disappeared.
Q. How f ar is the position which yon all wer e standing in
the back of the stor e, how much of a distance is there hetween that position and the counter V
A . I say it's f rom here to that wall hack there.
Q. Did he follow you all on back, the def endant1
A. No, he stood there to the door, stood there to the front
of the store right to the door.
page 64 ~ Q. No·w, specifically, again, what statements
were made by th e defendant to you all during the
course of tl1is robbery~
A. Well, he-just like I told you at :first now, he just made
the r emark-two different remarks addr essed to him.
Q. \V:hat we.r e they¥
A. Said if you don't quit stalling I'm going to blow your
head off.
Q. He was directing these to who 1
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A. To Mr. Fulcher.
Q. All right, and when-what specific remark did he direct
to you1
A. He just told me, says get over here, this is a holdup, and
then the second time he said anything to me he asked me for
my billfold.
Q. Now, subsequent to this-eventually the defendant left¥
A. That's right.
Q. Subsequent to this, did you have an occasion to make
an identification of this man ?
Mr. Dorset : Your Honor,
A. Yes, sir.
page 65 r Mr. Dorset: I'd lil{e to take up something with
the Court at this time.
The Court : All right, Gentlemen, retire to yourNote : At this time, the Jury retired f rom the Courtroom.
l\fr. Dorset : If Your H onor please, I anticipate that the
Commonwealth at this time is going to put on evidence that
the witness, Mr. Long, made identification up at Police
Headquarters' lockup, in a linenp. and he identifird the d efendant. It's the defendant's position that tl1is lineup was
held improperly and that hi s conrt-appointed counsel, Mr.
Shepherd, had not at any time pri or to the lineup consulted
with thE' defendant and, therefore, could not int<:'lligently r epresent the defendant or waive any of the defendant's rights
in connection with the lin eup, and it's the defendpage 66 r ant's position that because of this the lineup was
in violation of clue process and shonlcl be excludedThe Court: \:Vell, in what respect would this witness kno'v
about the advices Mr. Shepher d gave¥
Mr. Dorset : The point is that the lineup was not a proper
one because Mr. Shepherd, the attorney-the police had Mr.
Shepherd there, went to the trouble to get )1im there to participate in a lineup, but Mr. Shepherd did not intelligently
participate in it because he hadn't talked with the defendant
before the lineup took place.
The Court: Well, I'll overrule your objection.
Mr. Dorset : Respectfully note the defendant's exception
and the exception will be a continning one to any
The Court : All right.

Eddie B. Hemy v. Corrunonwealth

37

Clarence Long
Mr. Dorset: testimony concerning lineup.
page 67

r

Note : At this time, the Jury .r eturned into the
Courtroom.

TJ1e Court: Counsel waive poll of the Jury ?
Mr. Davila: Waive poll, Your Honor.
Mr. Dorset: Yes, sir.
Q. Now, my question was, Mr. Long, subsequent to the
offense-this offense on F ebruary 10, did you have occasion
to make an identification in a lineup ?
A. I did .
Q. At the request of whom, do you r ecall '
A. Sergeant Brown.
Q. All right, sir, and did you go to the Police Headquarters?
A. Yes, sir.
Q. And was there a lineup there~
A. Yes, sir.
Q. Did you make an identification ?
A. Yes, sir.
Q. \Vho did you identify in that lineup?
A. The defendant.
page 68 r Q. Look at him again, is that the man you identified 1
A. Exactly right.
Q. Approximately how many people were in this lineup, do
you recall ~
· A. Six or seven, IQ. \ Vere they or were they not of similar builds and types
and things 1
A. That's right.

Mr. Dorset : That's a conclusion, Your Honor, that I
thinkMr. Davila: I think he can draw it, he certainly saw it,
Yonr Honor.
The Court : I think it's all right for him to testify, were
any of them more or less the same build of each other.
Mr. Dorset : That calls for a conclusion, I object to t.h at.
The Court: \Veil, what do you want-what would you suggest that they bring them all in and exhibit them, you may do
that, if you want.
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Mr. Dorset : Well, Your Honor, I don't think it's
up to the defense to suggest l1ow the question's to
be phrased.
The Conrt : I'll p ermit him to express his opinion if they
were all of t.he general height.
l\[r. Dor set: I r espectfully note defendant's exception to
th e Court's ruling.
The Court: All right.
page 69

~

Q. Were the:v or were th ey not of similar height and build'
A. Yes, sir.
Q. vVas there or was th ere not any doubt in your mind
with reference to~f.r.

Dorset : That is totally irrelevantThe Court : Well, if h e identified him, you may ask him if
there was any reser vation as to whether or not this was the
man, but don't let's keep going over and over again the identity of it.
Q. What, if any, reservation was in your mind with respect
to this id entification ?
A. No, sir.
Q. Wasn't any reservation~
page 70 ~ A. No, I picked the man when I first went in
the lineup, they had me to go hack tl1e second
time just to be sure, 1 says I'm positive, and then I pointed
out the one in the lin e that was the defendant.
Q. And all of t.his did take place in the City of Richmond'
A. That's right.
CROSS ~XAJ\IINATION
Bv Mr. Dorset:
·Q. You say you work for Bond Bread Company?
A. American Bakeri es.
Q. Am erican Bakeri es~
A. Yes. sir.
Q. And prior to the day in which this offense took place,
how long .h ad you been calling on l\Ir. Fulcher1
A. T h0en ther<' on that route, I think, for four or five
years.
Q. Fonr or five years,
A. Yea.
Q. and yon knew Mr. Fulch er well ?
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A. Yes, sir.
Q. you all friend s or acquaintances or at least
know each othcd
A . \ Vell, I know him as a customer .
Q. Know him a s a cnstomed
A. Ul1, hu.h.
Q. Now, prior to-how often do you go in there 1
A . Once a day.
Q. Once a day '
A. Yes, sir.
Q. Prior to being taken down to the police lockup for this
lineup, you knew that someone had heen arrested for this
robbery, didn't you ?
A. I was notified to come down and identify a per son,
they didn't tell me who it was or anything .
Q. \Vcll, now, wh en-in you.r rl ail ~·-h ow long-do you
know the date tl1e identification took place?
A. No, I cer tainly don't.
Q. \\Tell, your daily visits to Mr. Fnlcl1 er's market, did Mr.
Fulcher tell you that somebody h ad been arrested ?
A. \Vell, sec I was off that clay, sec, we l1ave a day off a
week.
page 72 r Q. you were off the day th at yon made the
identificat ion,
A . 'rhat's right, uh , huh.
Q. hut on any day p rior to that, had 2\Ir. Fulcher told y ou
someboch · h ad been arrested ~
A. I clon 't r ecall, I can't r ecall wheth r r hr ,h ad been- because when they- I do know th e day that they brought him
up there, T heard they said we think we got our man.
Q. T. sec, so p rior to making th<' identification you heard
somehod ~- say we think we got th e man ?
A. No, they told mc-I don't lmow wh ether h e told me or
somebod y t olcl me, T can't r ecall, it's heen so long, going on
two years now.
Q. So sorn ehody said we think we've got the man
A . Y ea, uh, huh.
Q. prior to your making the id entification ?
A . Uh, huh.
Q. \\Tcr e you aware at the time th e identification was taking place that one of the men in the lin eup was Thomas Battle
who was ch ar ged with bank robbery?
A. ro, sir, I knew non e of t.he men, firs t time I'd evey seen
them.
page 71

r
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page 73

~

Q. Had you seen 'l'homas Battle's picture m
the paper prior to the identification'
A. No, sir .
Q. vVhat type of clothing was the defendant, the person
who c01nitted this robber y, which yo n said was the defendant wearing at the time that it took place 1
A. I didn't know the color of the clothes, but they was dark
cloth es and he had on a cap, now, as far as whether they
were dark brown, or blue or black I didn't notice them, they
wer e just dark clothes.
Q. Dark clothes 7
A. That's right.
Q. ·w ould you call them gray, identify them as being gray'
A. I wouldn't say what color they was because I didn't
pay that much attention, I just notice his-maybe because he
was looking direct at me when he asked me for the billfold,
see, and in the meantime, while Mr. Fulc.h er was opening-he
had him down opening the safe, I tried to make snre if ever
I seen him again I would recognize him.
Q. Did you give the police a description of him ~
A. I left when tlt e police came because I w~
page 74 r nmning late anyway 'cause I had been held up,
so wl1en he came in thrre and gett ing th e identification from Mr. Fulcher I lef t, went on my route.
Q. \Vell, did you or didn't yon give a description to the
police1
A. No, sir.
Q. You did not1
A. No, sir, 'cause I left when they came.
Q. No further questions.
\iVitness Stood Aside.
C. L. BRO\VN, introducted on behalf of the Commonwraith, being first duly swom, testified as follows:
DIRECT EXAi\fiNATION
Rv l\[r. Da\·ila:
·
Q. ·what is :·onr nnmr, please~

page 75

~

A. C. L. Brown.
Q. And you are 1
A. Retirrd police officer.
Q. H ow many year s <>xpcrience did you haYe1
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A. I was the.re thirty-eight years.
Q. \¥ere you employed as a detective on February 10, 1967 ?
A. Yes, sir.
Q. A member of the Richmond Police Force ~
A. Yes, sir.
Q. Directing your attention to that day, F ebruary 10,
1967, did you have occasion on that date to go to 2301 Venable Street ~
A. I did.
Q. \iV as this in r esponse to a request or a call or something of that nature ?
A. In r esponse to a call from another police vehicle.
Q. P lease explain to the Gentlemen of th e Jury w:hat you
observed when vou arrived ther e?
A." When I arrived, Detective Cain was there
page 76 ~ and some uniformed officers, I don 't r ecall the
names, and Mr. Fulcher was talking to these
officers r elative to what had occurred probably an hour before, in other wo.rds, I didn 't get the call immediately. It was
snow on the ground andQ. Did you make an investigation of an alleged robbery
at this scene 1
A. Yes, sir.
Q. And what did your investig-ation r eveal?
A. From information r eceived, Mr. Fulcher and Mr. Long,
a bread man, had been held up by a man with the use of a
pistol.
Q. Did you continue your investigation after this day?
A. Yes, I did.
Q. Dicl your investigation r eveal how much money was
taken 1
A. It was r epo.rted that approximately eight hundred dollars was taken plus a couple of dollars from Mr. Long.
Q. Now, Ser geant Brown, subsequent to this, did you have
occasion to conduct a lineup for the benefit of Mr. Long?
A. I did.
page 77 r Q. You did , all right, sir, and at the r equest
of the police, did l1e come ther e?
A. H e came tJ1ere.
Q. And was an identification made 7
A. Ther e was.
Q. \Vho was it made oH
A. Mr. Long identified the defendant, Eddie B. H enry, as
the man that held them up on that morning of F ebruary lOth.
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Q. Do you xecall appr oximately how many people were in
the lineupT
A. It was either six or seven.
Q. Uh, huh, and did you obser ve these six or seven gentlemen '/
A. I did.
Q. Were they similar in build or not 1
A. Yes, this lineup was conducted between nine, I say, and
nine-thirty a.m., on March 1st,
Q. Uh, huh ~
A. andMr. Dorset : I'm going to object to the conclusion about
similar build on the same grounds
The Court : All right .
page 78 ~ Mr. Dorset: that have been stated before.
The Court : All right, sir, go ahead.
Mr. Dorset : And note the exception of defend ant to the
testimony.
A. All these prisoners were in the lockup in the r ear of
Police Court, t hey been brought up from jail, and also the
people that had been arrested the day prior to that and Mr.
Shepherd, the attorney for the defendant at the time, was
with me and he assisted in picking these pe.rsons out to go
into this lineup as to th e r elative size and age and complexion, and it was mutual agreement between the police and
him that they wer e to let those fellows go in the lineup with
Henry.
Q. Uh, huh, there was an identificationA. That 's rightQ. Did you have any other further investigation m this
matter T
A. Not too much, later on-the case has been pending in
Court for sometime, but other than that, that was all.
Q. You've had thirty-eight years of experience 1
A. Yes, sir .
page 79 ~
Q. Did you im·estigation reveal that this occur.red in the City of Richmond ~
A. City of Richmond.
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CROSS EXAMINATION
By Mr. Dorset:
Q. \Vas any of the money that you described, eight hundred
and some dollars, ever found on the defendant?
A. Not to my knowledge.
Q. vVere fingerprints taken at the place, you lmow, dusted,
were the premises of Mr. Fulcher's market dusted for fingerprints 1
A. No.
Q. TJ1ere was no dusting for finge.rprints at all ?
A. It was a bag of groceries that he had picked up in the
store, milk and bread, they were dusted, that he had handled
I mean, the older man had handled it.
Q. I see, the bag of groceries was dustedA. That's right.
Q. \Ver e there any fingerprint evidence obtained from the
dusting1
A. No prints.
page 80 r Q. What date did the lineup take place1
A. March the 1st.
Q. March the 1st 1
A. Yes, sir.
Q. \V11at date was the defendant arrested 9
A. February the 22nd.
Q. We are talking about approximately seven days after
the arrest took place~
A. Seven or eight days, yes, sir.
Q. Seven or eight days. Did you have occasion to go to
the City Jail to talk with the defendant ?
A. I did.
Q. On that occasion did you ask him if he owned a gray
suit?
A. No, I did not.
Q. Did you have occasion to go to the r esidence of Vernell
Massey1
A. I went to-I don't recall her first name, but I do recall
that h er last name was :Massey, a lady that he asked me to go
to see.
Q. ·while at that residence did you inquire if Eddie Henry
owned a gray suit ?
A. I did not.
Q. You don't know or you don't recall ?
page 81 r A. I don't recall, I'm positive I didn 't.
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Q. You are positive you didn'U
A. I didn't ask anything about a gray suit.
Q. "\Vho were the other parties in the lineup that-such as
we discu ssed 1
A. I don't r emember but one man and the reason I remember his name was due to the fact that I was also in that
case and he was placed in this lineup and his case came up
on the same morning, March the 1st, in Police Court.
Q. \Vho was that man ?
A. His name was Thomas Battle.
Q. H e was charged with bank xobbery, wasn't he 1
A. Holding up a bank, yes, sir.
Q. His picture was in the paper, hasn't it1
A. Yes, sir.
Q. It had been~ Were the other men that were in the lineup charged wi th being drunks?
A. I don't know what they were charged with.
Q. They may or may not have been charged
page 82 r withA. Possibly, I don't know the charges against
them.
Q. That's all the qnestions.

Witn ess Stood Aside.
H. W. DUKE, introduced on behalf of the Commonwealth,
being first duly sworn, testified as follows:
DIRECT EXAl\ITN ATION
By Mr. Davila:
Q. Please state yotu name and assignment~
A. Harry W. Duke, Detective, Bureau of Police, City of
Richmond.
Q. \Ver e you so assigned on February 10, 1967 ¥
page 83 r A. T es, sir, I was.
Q. Did you have occasion to investigate the
matter h0rore t.he Court involving the defendant, Henry, at
2301 Venahlc Street 1
A. I ass isted in the investigation of it, that is correct.
Q. \Vher e did your investigation begin7
A. \Vell, T had had a report from the place the previous
night on March the 9th of the attempted holdup and then
Sergeant Brown had the r eport the following morning on
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the lOth of the holdup so we combined our efforts in working
the two cases, and, of course, as had already been brought
out, the subject was arrested probably two or three days
after the attempted holdup and confessed to the attempted
holdup and then I proceE'ded to assist Sergeant Brown in trying to clear his report also.
Q. Well, now, this offense occurred on F ehruary 10, 19G7,
did it not?
A. That is correct.
Q. And your investigation r evealed that how much money
was takenA. Approximately eight .hundred dollars.
Q. And were you-did you interview any of the witnesses
at the seen<' of this offense1
page 84 ~ A. No, sir, I talked with :M.r. Fnlcher later on,
I was-believe I was off the day the actual
robbery took place and, however, like I stated, I had the report from the previous night and I had an oppor tunity to
talk with Mr. Fulcher andQ. \Vhat description did )1e give you~
A. At the time, he stated that the suspect in his rohher~'
was a colored male approximately thirty years old, five foot
five, dark complexioned, thin build, wearing a dark pant.
and a cap,
Q. UJ1, huh, all right,A. and that the subj0ct was armed with a small revolver
which appeared to be either nickle-plated or aluminnm and
the finish of it was plating, all but chipping off.
Q. All right, and then your investigation ensuing r egarding this ~
A. ~fy im·estigation rnsued and on the 22nd day of February I recei,-ed a call that morning approxin1ately ten a.m.,
from :Mr. Fulcher stating that he would like to see me. I
went to his place of bnsiness. Mter talkingQ. vVbat date was this~
A. This was on the 22nd of February.
page 85 ~ Q. Mter talking with him, acting on information which I had received, I r esponded to an address in the twenty-one hundred block of Venable Street, I
believe it is 2107, thP horne of a Nathaniel and Vernell
Massev.
Q. flow far is this from the store 1
A. It's two right long blocks in there1 those blocks on Venable Street, some of them are almost two blocks long the way
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the houses run, so I'd say it's-actual blocks like would be out
on Broad Street would be about thr ee blocks, but ovex in that
particular section the blocks run long, so I'd say it's two long
blocks. I went there and Nathaniel Massey was not t11ere
and acting on information r eceived that there was a black
Pontiac automobile that he should be riding in. I stayed in
the a rea and I spotted an old model Pontiac being oper ated
by Nathaniel Massey headed north on 21st Street and it was
Nathaniel Massey, another subject in the front seat and one
subject in the back, turned around, made a U-turn, the vehicle made a r-ight turn at twenty-at Venable Street to head
east on Venable Street, pulled clown in t.he middle of the
block and stopped. Ohsf'rved the subject in the hack scat
squirming around, they looked and saw it was a police car,
it was two car s right behind us, Detective Wood and Phillip
Spears a nd myself . Noticed the subject in the back seat
squirming around as ifpage 86

r

Mr. Dorset : I object to any conclusionsA. Anyhow, when theQ. Wait a minnt<', just a moment-

The Court : All right.
J\fr. Davila: Can he continue~
The Court: Go ahead but not as to what he possibly was
doing, just as to his actions.
Q. ·what we.re l1is actions 1
A. His actions wer e he looked back through t he back like
thi s, spotted tl1c police cars-

Mr. Dor-set: Now, that's a conclusion , how does he know
they spotted a police cad
A. W ell, he l ooked right straight in the faceThe Court : \Veil, just testify as to what you saw, that's all
you need to do.
A. And you could see his right arm, .hi s shoulder moving,
stopped t he vehicle, as soon as the vehicle stopped, the defendant, Eddi e H enry immediately got out of the right side
of the car, pnshecl the seat forward, got out and started
walking down the street . I immediately got
page 87 ~ out of my car and started wallcing behind him.
As h e went in this grocery store there I don't
recall the exact number, it was in t.he twenty-one hundred
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block of Venable Street, I proceeded on in the store behind
him, he never stopped, he started to go around behind the
meat counter, I continued on around, at that time, he stopped,
it was someone working in the back of the store and he
started back, at that time, I pulled my badge out, identi-fied
myself as being a Police Officer, asked him what his name
was, he stated to me that ,his name was Eddie H enry, inquired as to whor e he lived, he stated to me he lived at 1916
Redel Street. I inquired as to where ho was working, he tolct
meheMr. Dorset: Yonr Honor, I don't believe the proper foundation has been laid for any q nestions and answersMr. Davila: This is all a continuous thing, Your Honor,
from the following into the store.
The Court : I want to hear the evidence, go ahead.
A. Inquired as to where he was working, he told me he had
just been in Riclunond for approximately two weeks and
was without a job. At that time, I advised him I was going
to charge him with vagrancy, placed a vagrant charge
against hin1, placed him under arrest, cuffed him
page 88 r and carried him out to the car. The other detectives were standing by this Pontiac with Nathaniel Massey who was driving the carQ. \Vho were the other detectives~
A. Lieutenant ·wood, Detective Spears and I believe it
was Detective Owens, I'm not sure of the oth er officer that
was in the car.
Q. Ver y well.
A. I knew Nathaniel Massey, I walked up to him, the defendant was right along beside me-

Mr. Dorset: Your Honor, I have something to take up
with the Court.
The Court : All right, I think we may as well adjourn for
lunchMr. Davila: "'Well, Your Honor, I'd like to finish my direct
examination.
The Court: ·wen, I don't know how long it's going to take.
Mr. Davila: It won't take more than five minutes, Judge.
The Court: All right, Gentlemen, retire to yourpage 89

r

Note: At this time, the Jury r etired from the
Courtroom.
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.Jir. Dorset : I anticipate that the Commonwealth is about
to present evidence that the pistol w)1ich has been introduced
here was found on the back seat of a car. The defendant will
move to- does move to exclude that evidence on the gr ounds
of illegal search and seizure.
The Court : Well, ther e hasn't been any evidence as to the:Mr. Dorset: Well, I would like to, before the evidence is
pr esented, I would like to examine Detective Duke to show
the circumstances.
The Court : All right, go ahead.
By Mr. Dorset :
Q. All .right, Detective Duke-

The Court : \Vell now, how long will this take, may as well
adjourn for lunch.
page 90 ~ Mr. Davila: We migh t as well, Judge.
The Court: All righ t, I'm not precluding you,
I mean I think it's j ust the inter est of all-bring the Jury in
You waive the poll of the Jury1
Mr. Dorse t: Yes, sir.
Mr. Davila: \Vaive the poll, Your Honor.
Kote : At this time, the Court admonished the Jury and
declared ad journment for lunch, after which:
The Court : You waive the poll of the Jury, Gentlemen 1
Mr. Davila: ·waive the poll, Your Honor.
Ur. Dorset : Yes, sir.
page 91 ~ The Court : Gentlemen, you r etire again to
your room.
Note : At this tim e, the Jury retired f rom the Courtroom.
The Court: I believe, Mr. Duke, you were on the stand and
you were examining him with respect to a possible motion
that you:M:r. Dorset: Yes, sir.
The Court : All right.
By Mr. Dor set:
Q. DetectiYe Duke, you t estified that you saw this automobile in which the defendant was a occupant, is that correct7
A. 'l'hat is correct, sir.
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Q. And f r om your car you could see the defendant in the
car1
A. That is correct.
page 92 ~
Q. You lrnew that he was an occupant of the
cad
A. That is co.rrect.
Q. And after you stopped your car and went in the market
I understand that you asked t11C def endant his name1
A. That is correct.
Q. And his ad dress 1
A. That is corr rct.
Q. Did you adY ise him of .his rights hE-for e, as on t1ined by
the United States Supr eme Court and as the Commonwealth's
Attorn<'~- has instructed you before you asked him concerning whrther he was working or not?
A. He had not heen accusE-d of anything at that time, 1
me.rcly was inquiring as to who he was and whrre he resided
at.
Q. So t he answrr is, I takE> it, that yon did not advise him
of .hi s righ ts~
A. 'rhat is correct.
Q. At the time that you were asking him 1
A. Tltat is correct.
Q. ·what did you ask him ahout his employmenH
A. I wanted to know who he was.
page 93 r Q. About his employment, what dicl you ask
him ?
A. I asked him where he was employed at.
Q. And his answrr was that he was not employed 1
A. Not employed.
Q. Di d you ask J1im if he had any other means of supportt
A. He stated to me he was unemployed, he had only been
in the city approximately two weeks, that he had just gotten
out of the Penitentiary.
Q. Did you ask him if he had any means of support other
than Parn ed income 1
A. No, I did not.
Q. And then you proceeded to arrest him for vagrancy¥
A. That is co.rrect.
Q. And then after you arrested him for vagrancy you
advised him of .h is rights¥
A. That is correct.
Q. And then you took him outside,
A. That is correct.
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Q. is that right ? And state what happened
once you took him outside 1
A. Carried him outside the vehicle where he originally
gotten out of was at, I spoke with Nathani el Massey, who is
known to me and the other member s of the Department, inquired as to whose vehicle it was, this was all in the presence
of the defend ant. Massey stated it was his brother-in-law's
car and it was in hi s possession. At that time told him I had
reason to believe that ther e wa s a weapon of some type in the
back seat of that automobile, I told .h im I did not have
a sear ch warrant, but I would be glad to call the Magistrate
over and obtain a sear ch warrant to sear ch the car. Massey
said at that time, ":Mr. Duke, you don't need a sear ch war.rant
to sear ch my car", he said, "you go right ahead", he said if
it's any weapon in that back seat the defendant, Eddie
H enr y put it there. At that tim e, I searched the ve.hi cle and
found the pistol 'vhich is on exl1ibit here in the Courtr oom
today.
Q. Could you see the pistol from a vantage point outside
of the car 1
A. No, the pistol wasQ. In other words, by looking in the window of the car
von couldn't see?
· A. No, it was clown betweC'n the back seat and the
cushion.
page 95 r Q. At any time, did you ask for or obtain the
defendant's consent to search the car~
A. No, sir, I talked with tJ1 e man whose possession the car
was in and asked for his permission to sear ch the car, which
he gave to me.
page 94

Mr. Dor set : Your Honor, based on the testimony that has
just been elicited, the defendant moves to quash any evidence,
obj ects to the admission of any evidence that the pistol was
found in this car on the ground that Detective Duke made
an unlawful search and seizure in violation of the defendant's Constitutional rights. The evidence is clear that Detective Duke lmew the defendant was in the car, he did not
ask for his consent and did not get his-not given his consent, it is the defendant's position th at he lawfully is entitled,
he r equested- r equired to give his consent before this evidence can be used against him. The authority for this position is the case of J ones v. United States, 362 U. S. 257, 1960,
which expanded the classes of persons having (standing)
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object to the introduction of evidence obtained
page 96 ~ by the search and seizure. Jn the Jones case the
accused was a guest of the owner of an apartment
in which narcotics wer e found and the issue was 'vhet.her the
guest, who was the defendant, could object to the search of
the apartment. The accused was present in the apartment
when the search was made and the possession of narcotics
was the basis of the charge against him . T.h e Supreme Court
held that anyone legitimately on premises where a search
occurs may clmllenge its legality by way of motion to suppress when its fruits are proposed to be used against him.
v. United States, 291 F(lcl. 2d, 63, Ninth
Two cases,
Circuit J 9G1 ; State v. Parsons, 83 N. J. Sup. 430, 200 Atl.
2d, 340, J 964, have a11pli(ld the Jones case to th e passenger,
the non-driver passenger of an automobile. 'rhe Pa1·son$
case is somewhat similar to the facts of this case. Tn that
case two persons in an automobil0 stopped in a hank, the
tell er became suspicious, told a poli ce officer who happened
to he in the hank, the police officer went out, asked the dri\er
if he could s<>arch the car, the dri\·er said yes,
page 97 r )I (' did n ot ask the OCCUpant in the Car whether
he could search the ca.r , anrl in the cas<' involving th0 occupant, the non-rlriYer, tlw New J ersey Court held
that since the consent of the occupant had not heen obtained,
the srarch was an unlawful search and seizure. The Court
mentioned the fact that the consent of the driver was obtainNl and gave this fact no legal significance whatsoever.
The oth<>r grmmd s for the defendant's motion is that he
was unlawfully arrested for vagrancy in that as I lmderstand. a person can't be charged with vagrancy unl ess there
is <''·iclPnce that he is unemployed and has no means of support. Detective Duke did not ascertain wl1ether the def<>ndant had any means of support, just because somebody bas
be0n to the Penitentiary and has been out for two or three
weeks and is not working doesn't mean he has no other means
of snpport, consequently the arrest for vagrancy was unlawful, the sear ch that followed after that was also unlawful. I
think a parallel to this was a recent case in this court, I
don't know whether it was Judge Witt, Your Honor,
orpage 98 r The Court: Judge Huntley.
Mr. Dorset : Judge Huntley, involving shoplifting case where some clothing was put-I think t.he clothing, as I understand it, I haven't read-
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The Cour t: \Vell, that was a search of the person.
Mr. Dorset : Huh¥
'l'he Conrt : That was a search of the person.
Mr. Dorset : Search of the person, I don't think it makes
any difference wh<'ther it's a search-our statute says, applies illegal search as to persons a nd vehicles, as well as
pl aces, ancl I don't see any Cl ifferenc0-the arrest is unlawful
for vagr ancy, the subsequen t sl?arch is unlawful, and I don't
think it makes an~· distinction, ~houl d he any c1istinction between per son or property .
Based on those two argumC'nts defendan t moves to exclude
any evidence that the pistol was fonnd in the car in which
he was found.
'l'h <' Conrt: \Vhat have you got?
page 9!1 r Mr. D avila: Onr position on the ,·agrancy is
numb<'r one, Yonr Honor, Officer Duke clearly
<'Stahlished the fact that t.his person was a vagrant and that
he did not haYc any visible m<'ans of support. WE> can distinguish this from the fact tl1at th<' Barbara Williams case
which Mr. DorsE-t is referring to tried by .Jndge Huntley in
which I , as the Assistant Commonwealth's Attorney, was
t he prosPcntor in, it was never establi shedThe Conrt: \i\Tell. where-can they he introduced- tl10 evidence as a result of the S<'arch of the arr<'st for vagrancy.
::\fr. DaYila : 'rh <'re was an arrrf't for vagrancy and then
they search<'d her helongi ngs wl1ich she hacl, it so happens
that she had four it<>msThe Conrt: All right.
Mr. Da,·ila: In t.his sitnation, it was estahlished hy Officer
Dnke that he had no visihlc means of support and he establi shrd tlH' fact that he was a vagrant in his own mind, which
is a subjective test, prohahle cause for the arrest,
page J 00 r that's as far as we can go as far as Officer
Dnke's thinki ng is conc<>rned in this matter on
vagrancv.
row, ·regarding sE>arch of the automobile, I don't ]mow
whether the person in those two cases just cited by l\fr. Dorset, New .Jer s<'y or the Ninth Circuit or wl1atever tl1ey call
it, wer e charged with possE>ssing narcotics or what the situation was, but we w0re mer ely trying in this particular situation to obtain evirlcnce by way of a pistol which was in t he
back seat, Mr. Dnke founded, this man was sitting in the
back seat, he had permission of the owner, I would not con-
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stitute this man as a res idPnt of the ve.h icle on the basis of
the petition just cited in the Ninth Circuit.
The Court: Well, let me ask you a question, snpposing that
pistol belonged to Mr.-wl1at is his name'
Mr. Davila: Massey.
The Court: Massey, and Massey gave him the right to
search his antomobile, does h e claim he owns the pistol
Mr. Dorset: The pistol is being used as evipage 101 r dence against him, and that's why he has standing to object,
The Court : WellMr. Dorset: used against him and he was in lawful possession of the auto-legal occupant of the automobile, there's no
evidence he wasn't a legal occupantThe Court: W ell, I'm going to overrule your motion, but l it can be renewed at a later stage.
Mr. Dorset: Respectfully note the defendant's exception,
The Court: All right.
Mr. Dorset : objection and exception.
The Court : Return the Jury.
Note : At this time, the Jury returned m the Courtroom.
The Court: All right, Gentl0men, you waive the poll of the
Jury'
page 102 ~ Mr. Davila: Waive the poll.
Mr. Dorset: Yes, sir.
The Court: All right, go forwa rd.
By Mr. Davila:
Q. Now, Officer Duke, in your testimony r egarding the
arrest of Eddie B. H enry, yon had establi sh0d the fact that
he did not haYc any means of support,
A . Yes, sir.
Q. he did not have a job, and that yon had gotten all the
wa-v out to the automobile'
A. That is correct.
Q. All right, sir, describe to the Gentlemen of the Jury in
detail, specificaHy, what occurred thereafter ~

Mr. Dorset : Your Honor, let the record show this is a continuing objection to this evidence by the defendant.
The Court: All right, I overrule your objection.
l\[r. Dorset : Note my exception for the defendant.
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A. I hrought the d0fendant, Eddie B. Henry,
out of the market which he had gone into, was
standing there and was talking to Nathaniel
Massey who was the driver of this automobile which had
been stopped. I knew Nathaniel Massey and I stated to him
in the pres0nce of the defendant, I said, "Nathaniel", I said,
"I don't have a s0arch warrant for your vehicle but I have
reason to believe that the defendant who was riding in the
back scat <'ither left a pistol or some type of weapon in the
r ear of th e vehicle", I say, "I can call a Magistrate and obtain a search warrant." At that, sti ll in the presence of the
defendant, Nathani el :Massey:Mr. Dorset: Objection, Your Honor, I am going to object
to anything Nathaniel,-anybody saidpage 103

~

Q. Well, as a r esult of what Nathaniel A. As a r esult of what Nathaniel Massey said to me in th e
presence of the defendant, I checked th e rear seat of the vehicle where I had ohserved the defendant, Eddie Henry, riding in when T first stopped the car, I found the pistol which
was on-in t.he Conrtroom today, underneath of the back
seat between the upper cushion and the seat cushi on of the
vehicle. At the time tl1at T found the g un it had n o clip in it,
had one bullet in the chamher and the defendant had two other
bullets in his pocket.
Q. I'm going to hand you a package and ask
page 104 ~ you to idcnti fy that please, Officer Duke?
A. (pause) This is the package that I-wl1ere
I took th<' gun fTom the vehicle an d the pistol, turned it in
and tagged it as evidence.
Q. How many bullets are in thatA. There are three hnllcts in here now and the gun which
is on display here.
Q. Now, while you were observing this vehicle, what, if
any, other people did you s<'e sitting in the vehicle, in the
hack seat1
A. No one.
Q. Just Henr~T ?
A. As I stated, wh<'n I first ohserved the vehicle there were
three pass<'ngers, the driver , Nathaniel Massey, the other
rider who was on the f.ront seat, T don't recall his name and
a.t tho tim<' I didn't know, bnt the def<'ndant was riding in
the back seat on the right-hand side.
Q. Now, what did you do wit.h l1i:m once you all-
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A. At that time placed the defendant in the police vehicle,
proceeded to 2301 Venable Street to the Standard Market.
At that time, Mr. Fulcher was in the store alone, I asked
him to take a look at the subject who was sitting
page 105 ~ in the back seat of the car between two other det<.'ctives. Mr. Fulcher walk<>cl ont on, out of his
door, out to the edge of the sidewalk whe.r e the police vehicle
was parkedMr. DorsPt : Your H on ox, let the r ecord show that the def endant's objection to thi s-to the iCI<.'ntiJ1cation previously
stated is a continuing objection.
The Court : All right, hut I overrulc-1\[r. Dorset: Respectfully note the defendant's exception.
The Court: Go ahead.
A. Walked out and stooprcl down to-I remained in the
store, standing in the doorway, 1\[r. Fulcher had to bend over
to look in, at whi ch tirnP t.he Clefendant re>ached up and took
hi s cap off and laid it clown in beb,-een his legs, he was handcuffed at the time. Mr. Fnlch<'r carne back to the door whe.re
I was stanC!ing and stated he would like to get a better look
at the snhjcct. At that time, I had the dcfennant to get out
of tl1<.' car, he was brought inside of the stor<", Mr. Fulclwr
looked at the defenC!ant ven carefullv and at that time he
nodded his head to me. At· that time, I had the rlefcndant
carri rd hack to tlH' vehicle, placed back in the
page JOG r police car, Mr. Fnlcher positively identified him
as h0ing the subjE>ct who had robhed him on the
morning of li'<'hruary the 1Oth. At that time, 1 took the gnn
from my .right coat pock<>t which I l1ad gotten out of the
vehicle that the def endant was riding inQ. I s that the gun, Commonwealth's Exhihit No .1 ~
A. That is correct, took t.h at gun and h<>lrl it in my hand,
I said have yon e,·er s0en this gun before ? :Mr. Fnlcher said
it appears similar to the one that was lJ S('(~ in the rohh<>ry
that morning. At that time, the defendant was then carried
to Police IIeadq narters where he was hook0d and charged
with the rohbcry of Standard Market.
Q. This occur:red on February 22nd1
A. Yes, sir, h e was arrested on February the 22nd at
approximately 11 a.m.
Q. And subsPqnent to that date was a lineup held 1
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A. The lineup was held, I was not present when that was
held, no, sir.
Q. That was Sergeant Brown 1
A. That was Sergeant Brown, that's correct.
Q. All right, did you advise the defendant of
page 107 ~ hisA. I advised the defendant that he had to
make no statement to me, any statement he made could be
used in Comt against him , that he had a right to r emain
silent, he had a right to have an attorney, had a right to
have one present if and when he made a statement, further
advised him that if he could not afford to employ counsel of
his own choosing, when )1e went to Conrt that the Court
would appoint one for him, asked him if he understood the
rights which I had explained to him, he stated that he did,
told him he may voluntarily waive a statem ent- waive those
rights and make a statement to me if he so desired, he stated
Than nothing to say.
Q. Now, when you wer e searching the vehicle, you did have
the p ermi ssion of Massey?
A. I had the permission of Nathaniel Massey, that's corl'ect.
Q. He was the owne.r1
A. He was not the owner, he was in charge of the vehicle,
Q. CJ1arge of the vehicle 1
A. it was his brother-in-law's car.
Q. All right, and all of this did take place in the City of
Richmond, the robbery¥
A. Yes, sir.
CROSS EXAMINATION
page 108 ~
Hv Mr. Dorset:
·Q. Detective Duke, on what date did Mr. Fulcher first
make the identification up at Miller & Rhoads 1
A. Mr. Dorset, J will haYe to estimate, the attempted robbery occm.red on the 9th, which, as well as I r ecall, was on a
Thursday, l'm not positive of that, and I believe it was the
following 'l'uesclay or \Vcdnesday, I believe it was Tuesday,
that we received information relative to the subject working
at Miller & Rhoads whom we thought was involved in the
attempted robbery and robbery. H e was identified by the girl
who works for l\[r. Fulcher, l would say it would probably
haYe been around the-probably around the 14th or the 15th
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of February, I couldn't be exact on the date, )10wever, there
was another subject after Elijah Bottom who was arrested
then, it was another subject who had left the city, we had to
go to North Carolina and bring him back, and as well as I
recall, we brought him back on the following Friday after
the attempted robhery and then the defendant, Eddie H enry,
was picked up on the 22nd.
Q. To get back to my question, what date did the :Mille.r
and Rhoads identification take place 1
page 109 ~ A. As I stated, I think it around the 14th or
15th, I couldn't be positive of the date.
Q. It was within one week after the robbery took place
that :Mr. Fulcher made the mistaken iclentification up at Miller & Rhoads 1
A. As I stated, I think that is the date, I can't be correct,
this happened about a year and four montJ1s ago, a year and
two months ago.
Q. Detective Duke, prior to the luncheon recess you made
some statement about the subject confessed to an alleged
holdup, that subject is not the defendant, this is Elijah
Bynum, isn't that correct 1
A. Elijah Bynum, that is correct.
Q. And in the atte>mpted holclup, was Mr. Fulche.r present
at the attempted holdup~
A. No, sir.
Q. So in ot.her words, when Mr. Fulcher picked out Elijah
Bynum, mistakenly, h e says now, he meant that he was the
man that held him up on the date that he now says Mr. Henry hold him up, is that right ~
A. No, I have to go hack to Mr. Fulcher's testimony, Mr.
Dorset, when we had t.he lineup at :Mill er & Rhoads Tea
Room, we carried the gi rl who was working the night this
attempted robbery occur.red and also asked Mr. Fulcher who
was robbed th e following day to accompany us
page 110 ~ there, at which tim e the girl r<'adily identified
Elijah Bynum as the on e who had attempted to
hold her up on the night prior-on February the 9th, and
then :Mr. Fulcher was brought in there wh<'re this subject
was and the subject had on glasses at tllf' time, Mr. Fulcher
asked me to have him to remove his glasses, which I did, and
after he nodded his head t.hat he had seen all that he needed
to see at that time the-Elijah Bynum was taken into anotl1e.r
office where :Mr. Fulcher stated he thought that he was the
man who had robbed him after he took t.he glasses off, he
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could see r esemblances. However, Mr. Fulcher, as he testified
this morning did, later on that afternoon, I checked the next
morning, it was two phone calls on our sheet in the office
wher e he had called and left word for me to call him, and
the next morning at eight o'clock, he called me at my office
and told me he had made a mistake in his identity and that
Elijah Bynum was not the one that robbed him and was subsequently dismissed in Police Court.
Q. But be did identify Eli jah Bynum as the person that
xobbed him, not the person that had made an attempted robbery of one of his employees?
A. That is correct.
Q. The night before1
A. That is correct.
page 111 ~ Q. And when you said that subject confessed
to the alleged holdup, you are talking about the
A. Elijah Bynum.
Q. attempted-Elijah Bynum attempted holdup the night
before1
A. That is correct.
Q. Now, when did the identification by :Mr. Fulcher of the
defendant take place 1
A. I would say approximately 11 :15 or 11 :30 a.m., on the
morning of F ebruary 22ncl, I believe it was, F ebruar y 22nd,
tl1at's correct, 1967.
Q. Detective Duke, is it not true that Mr. Fulcher once testified that this identification took place a month after the
holdup or sometime in :March 1
A. I belieYe he testified at one time, it could have been a
month, it could have been less, l 'm not sure of the exact words
he used, Mr. Dorset, we'd have to go back into the record to
find ont.
Q. Detective Dnke, how long have you been a detective on
the Force1
A. F ive year s.
Q. From your experience it's true t.hat a lineup is the best
method of reliable identification, isn't it?
A. In some cases, yes, Mr. Dorset.
page 112 ~ Q. W11y wasn't a lineup had in this case
A. \:Veil, at this parQ. for Mr. Fnlcher¥
A. At this particular time, J had had a chance to talk
with Mr. Fulcher on se\'eral occasions, I lmow that help is
a problem and as I stated the moming that I arrested the de-
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fendant, Eddie Henry, and carried him up to the sto.re, Mr.
Fulcher was alone in the store at the time, and sometimes it
takes quite a bit of time to try to get enough people of the
same physical description and build to have a lineup and
knowing he was by hisself and without help at the store was
the reason he was not carried to Police Headquarters for a
lineup.
Q. You made that decision yourself rather than asking
him whetJ1er he could come to the PoliceA. Well, as I stated from talking with him on sever al previous occasions and being advised by him that help was hard
to get, I realize this morning he stated that he could have
been there, but he didn't say how long it would have taken
him to have gotten there.
Q. Did you ever ask him whether he could come down to
the lockup for a lineup to see Mr. Henry when you had Mr .
H enry in custody'
A. No, sir, I did n ot.
p age 113 ~ Q. I see. Was any of the money o.r anything
else stolen ever found in the possession of the defendant1
A. No, sir .
Q. No further questions.
REDIRECT EXAMI NATION
By Mr. Davila :
Q. The money was never found, period, was it~
A. No, sir.
Q. Did you feel it was necessary to have a lineup in this
situation
A. No, sir.
Q. for :Mr. FulcherT
A. No, sir, I did not.
Q. \Vhy was that'
A. At the time that the defendant was arrested, he was
wearing clothing very similar to that which had been
offered in the original description where Mr. Fnlcher gave
when the robbery took placeQ. Now, what was the cloth?
A. H e was wearing-at the time he was arrested, he was
wearing a black cloth cap, clark cap, I would
page 114 ~ call it black, he was wearing a daTk jacket, cloth
jacket, and had on dark trousers.
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Ii. W. Dttke
Q. And Mr. Fulcher had made (counsel's voice is inaudible)
A. Yes, sir.
Q. That's all I have.
The Court: All right.
Mr. Dorset: No further questions.
·witness Stood Aside.
Mr. Davila : The Commonwealth will rest in chief.
The Court: All right, the Commonwealth rests.
Mr. Dorst: I have a couple of matte.rs I would like to take
up with the Court.
The Court : All right, Gentlemen.
page 115

r

Note : At this time, the Jury retired from the
Courtroom.

Mr. Dorset: Your H onor, on bel1alf of the defendant, I renew the motion to suppress the evidence of the pistol and the
bullets found on the grounds that I previously stated.
The Court: I ovcr.r ule your motion.
Mr. Dorset : Respectfully note the defendant's exception.
On behalf of the defendant, I move to strike the Commonwealth's evidence on the grounds that it's insufficient to
prove beyond a r easonable doubt that the defendant is guilty
as char ged in the indict ment, because of the inconsistencies
and misidentification took place and general confusion surrounding t he Commonwealth 's case.
The Court : I overrule your motion, I feel that it's a
question of fact for the Jury to decide.
page 116 r Mr. Do.r set : R espectfully note the defendant's objection and exception.
The Court : All right.
Mr. Dorset : Can we .h ave a r ecess at this time?
The Court : All right, if you p r opose to offer any evidence,
we will have to adjourn, supposing '''e take a five-minute re-cess and then you advise the Court what you wish to do.
Note : At this time, a short r ecess was had, after which:
The Court: You waive the poll1
Mr. Davila : \Vaive the poll, Your Honor.
Mr. Dorset: Yes, sir.
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The Court: I believe the Commonwealth would r est,
hlr. Davila: Yes, sir .

•
page 124

•

•

•

•

~

The Court: . . . r etire to your room.
Mr. Dorset: .. . }las advised counsel in a discussion with him that he does not ·wish to testify but he
wishes to make a statement to the Court and I would personally appreciate your h earing the statement.
The Court: All right, sir, what is it ~
Th e Defendant: I don't want to testify because the Commonwealth have found me guilty before I have been tried and
they }1ave offer me twenty years concerning tlus trial no
later than yesterday, with ten suspended. If he can be the
Commonwealth and the Judge of this Court too, I lmow I
can't get no fair trial.
The Court : All right, sir, the record will show that, all
right, bring the Jury in.

•
page 125
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Mr. Davila: ... includes Instruction
The Court: Yea, that will, yea.

4~

Note : At this time, the Court instructed t.he Jury, after
which Counsel presented closing arguments to the Court,
and the J ury r etired from the Courtroom to consider of its
verdict. After sometime, the Jury returned into the Courtroom and the hearing continued :
The Cleric Gentlemen of th e Jury, have you reached
your verdict~
page 126 ~ A. Voice : We have.
The Clerk: Stand up, Eddie B. Henry. \Ve,
the Jury, find the accused guilty as charged in the indictment
and ft"'C his punishment at ten years in the State Penitentiary.
Note : At this tim e, the Jury was polled, each juror answering yes, and at this time, the Court discharged the Jury
from further consideration of the case.
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The Cour t: All right, sir stand up:
I n accordance with the vexdict of the Jury, the Court finds
you guilty and sentences you to serve ten years in the State
Penitentiary.
Mr. Dorset : If Your Honor please, on behalf of the defendant, I move to set aside the verdict and judgpagc 127 ~ ment entered as contrar y to the law and the
evidence.
The Court: All right, sir.
Mr. Dorset: The arguments on behalf of this motion are
the same made after the motion to strilce.
The Court: The Court will overrule your motion.
Mr. Dorset : Respectfully note the defendant's exception .

•

•

•

•

•

A Copy-Teste:
Howard G. Turner, Clerk.
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