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WILLIU L. GRIJI:riD I CO, OJ' VIRGIBIA, 
IHC., a Virginia corporation, 
2721D Kerrilee Drive 
Jlairfaz, Virginia 22031 

v. 

SAHIB 1'. QRBI'!BJI 
1376 Torrence street 
Burke, Virginia 22015 

or 

•laiatiff, 

c/o Black orchid Restaurant 
7t10 Little River Turnpike 
ADDandale, Virginia 22003, 

and 

RaJLA ASSOCXATBS, IBC., a Diatrict of 
Columbia corporation, 
7410 Little River TUrnpike 
ADDandala, Virginia 22003 

SBRYB: 

SAKIR "'. QRBI'!BX 
1371 Torrence Street 
Burke, Virginia 22015 

or 

/O Black orchid Raatauraat 
7410 Little River TUrnpike 
Annandale, Virgiaia 22003, 

and 

JOJDI Jl. PZTRBLL% 
Bskovits, Lazarus, Pitralli 

' Cregger 
Annandale ~inancial canter, Suite 220 

HoLLAND & KNIGHT 7 o 10 Li ttl a River TUrnpike 
ATTORNEYSAT'-"W i i i 

e•oOPE:NNSYLVANIAAVf:NU£.N.w. Annandale, v rg n a 22003 
WASHINGTON. O.C. 20037 

and 
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'! BUGB CRBGGBR, Jll. ) 
:i 3611 Borth Barriaoa street 
!Arlington, Virqinia 22207 

.· &D4 

. BSitOVITI I LAIUUS I PI'!RBLLI 
& CRBGGBR 

ADDaa4ale winaacial center, suite 220 
7010 Little River TUrnpike 
ADDaa4ale, virginia 22003 

·aBRYBI 

JODI W. PITRBLLI 
:Bakovits, Lazarus, Pitrelli 

& Cregger 
Annandale ~inaacial center, suite 220 

·7010 Little River TUrnpike 
ADDaa4ale, Virqinia 22003 

&D4 
I 

B.L.& P. BSCROW & TITLB CO., 
·a Virginia corporation, 
'Annandale •inancial center, suite 220 
:1010 Little River TUrnpike 
:Annandale, Virginia- 22003 

.. SBRVB: 
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JOIDI ~. PITRBLLI ) 
Bakovitz, Lasarua, Pitrelli ) 

& cregqer ) 
:Annandale Winancial center, suite 220 ) 
7010 Little River TUrnpike ) 

:Annandale, Virginia 22003 1 ) 
·I 
.I ) 

ii ) 
;
1 

Defendants. ) _____________________________________ , 
KOTIOI IQI JQDGIBIT 

Plaintiff, William L. Griffith & · Co. of Virqinia, Inc. 

·:("Griffith"), by and throuqh counsel, hereby moves for Judgment 

HOLLAND & KNIGHT · aqainst Defendants Samir F. Qreitem, NAJLA Associates, Inc. , John 
ATTOANCYS AT I.AW . t 

! 100 PENNSYLVANIA AVENUE. N.W. ,; 

WASHINGTON. D.C. 20037 :p. Pitrelli, Huqh Creqqer, Jr., Eskovitz, lazarus, Pitrelli & 

- 2 -
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HOLLAND & KNIGHT 

Cregger, and E.L., P. Escrow ' Title Co. As grounds therefor, 

Griffith states upon information and belief as follows: 

I. PARTIBS 

1. Griffith is a Virginia corporation with its principal 

. place of business located at 2721D Merrilee Drive, Fairfax, 

Virginia 22031. At all relevant times, Griffith has been engaged 

in the business of general contractin~. 

2. Defendant Samir F. Qreitem ("Qreitem") is an individual 

residing in the Commonwealth of Virginia and President of Defendant 

NAJLA Associates, Inc. ("NAJLA Associates"). Qreitem is a 

prosperous entrepreneur who owns and manages the Black Orchid 

restaurants and, among other real estate ·investments, the Willow 

Run Shopping Center ("Willow Run") located at 6653 Little River 

TUrnpike in Annandale, Virginia. Qreitem uses a number of aliases, 

including Semir F. Qreitem, Samin F. Oreitem, Samer F. Qreitem, and 

Samir F. Qureitem. 

3 • Defendant NAJLA Associates is a District of Columbia 

corporation whose principal place of business is located a~ 7410 

Little River Turnpike, Annandale, Virginia 22003. NAJLA Associates 

is a sole asset corporation controlled by Qreitem and managed by 

Qreitem and his family relatives, Anton Qreitem and George Qreitem. 

NAJLA Associates is the fee simple owner of Willow Run, which was 

built by Griffith pursuant to a construction contract entered into 

between Qreitem, as owner, and Griffith, as General Contractor. 

NAJLA Associates executed the Escrow Agreement that is the subject 
ATTORNEYS AT V.W 

a•OOPENNSYLVANIAIWENUE.N.w. matter of this action, as more particularly described below. 
WASHINGTON. D.C. 20037 
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HOLLAND & KNIGHT 

4. Defendant John F."Pitrelli ("Pitrelli") is an individual 

residirlC; in the commonwealth of Virginia who is a licensed attorney 

practicing with the law firm of Eskovitz, Lazarus, Pitrelli & 

Cregger located at 7010 Little River Turnpike, Annandale, Virginia 

22003. Pitrelli assumed responsibility from Defendant Hugh 

Cregger, Jr. for the management of the escrow account established 

to benefit Griffith under the Escrow Agreement, as more 

particularly described below. 

s. Defendant Hugh Cregger, Jr. ("Cregger") is an individual 

residing in the Commonwealth of Virginia who was formerly a law 

partner of Pitrelli and a member of the law firm of Eskovitz, 

Lazarus, Pitrelli & Cregger. Cregger assumed initial 

:responsibility for establishing the escrow account under the Escrow 

:Agreement to benefit Griffith and for its management prio~ to his 

resignation from Eskovitz, Lazarus, Pitrelli & Cregger. 

6. Defendant Eskovitz, Lazarus, Pitrelli & Cregger (the 

"Firm") is a law firm located at 7010 Little River Turnpike, 

.Annandale, Virginia 22003. I·t is the successor firm to Cregger & 

, Cregger, established by Defendant Hugh Cregger, Jr. At all 
·I 

·;relevant times, the Firm controlled and managed as an affiliate 
! 
Defendant E.L.& P. Title & Escrow co., a corporation created by the 

Firm to act as the Firm's escrow agent. The Firm also has served 

·as legal counsel to Defendants Qreitem and NAJLA Associates in 

connection with the development of Willow Run and possibly other 
! 

:real estate transactions. These representations were handled 

o!IOO PE=~:v::::.:T,.~;NUE. N.W.' principally by Defendants Cregger and Pi trelli. Defendant Cregger 
WASHINGTON. O.C. 20037 

- 4 -
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HOLLAND & KNIGHT 
ATTORNEYS AT V.W 

2100 PE:NNSYI.VANIA AVE:NUE:. N.W 

WASHINGTON. O.C. 20C/3? 

introduced Griffith as a potential bidder to Qreitem on the Willow 

Run project. After Griffith's selection as General contractor, 

Defendants Cregger and Pitrelli represented Qreitem and NAJLA 

Associates in the negotiations leading to the execution of the 

contract for the construction of Willow Run. Defendants Creqqer 

and Pitrelli were also responsible for establishing the escrow 

account under the Escrow Agreement to benefit Griffith, which is 

the subject matter of this action, as more particularly described 

below. 

7. Defendant E.L.& P. Title & Escrow co. ("E.L.& P.•) is a 

Virginia corporation located at 7010 Little River Turnpike, 

Annandale, Virginia 22003. The acronym, "E.L.& P.," stands for 

Eskovitz, Lazarus & Pitrelli, who are members of the Firm. E.L.& 

P. Title was created for the purpose of serving as escrow agent for 

various matters handled by the Firm, including the instant matter 

involving the escrow account established for the benefit of 

Griffith on the Willow Run project. 

II. VBIIUB 

8. Venue is appropriate in this County pursuant to Va. Code 

§ § s.ol-262(1) and 8.01-263(2). 

III. PAc-1'8 COJDIOB '!0 ALL COUIITS 

9. Griffith realleges and incorporates the allegations set 

forth in paragraphs 1 through 8 above as if fully set forth herein. 

10. Griffith was contacted by Defendant Cregger in 1992 to 

determine if Griffith would consider biddinq on a shoppinq center 

project in Annandale, Virginia to be developed by Qreitem. 

- 5 -
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HOLLAND & KNIGHT 

·:Griffith agreed to bid the project and was ultimately selected as 

:the General Contractor. The project was to become known as the 

Willow Run Shopping center ("Willow Run"). A standard form AIA 

contract was executed by Qreitem, as owner, and Griffith, as 

General contractor, on or about December 15, 1992 for the 

construction of Willow Run. The original sum specified to be paid 

to Griffith in the contract was $650,000.00. 

11. A material term of the construction contract was the 

~furnishing of payment and performance bonds by Griffith. The 

;purpose of the payment bond was to provide collat•ral for payments 

to Griffith's subcontractors and suppliers in the event Griffith 
! 

:defaulted in its payment obligations to any one or more of them. 

: The purpose of the performance bond was to provide a guarantee that 

the scope of work under tbe construction contract would be 

completed even if Griffith itself defaulted in its performance 

obligations. 

12. Griffith was a small, start-up company with a relatively 

short earnings history1 as a result, it had not been abie. to 

i establish a surety relationship with any of the major bondinq 

; companies operating in the Commonwealth of Virginia. Although 

.Griffith had been able to obtain surety bonds on other projects 

prior to Willow Run, it had not been able to procure them from the 

:top tier of companies serving the Virginia market. Such a surety 

relationship was necessary for Griffith to successfully expand its 

:operations and to position itself to bid on larger commercial 
ATTORNEYS AT V.W : 

! 100 PENNSYLVANIA AVENUE. N.W. : proj ects e 

WASHINGTON. D.C. 20037 ° 

6 
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HOLLAND & KNIGHT 
.t.TTOANEYS .t.T LI'W 

i! 100 PtNNSYI.VANIA AVtNUt. N.W. 

WASHINGTON. D.C. 200.37 

13. Prior to Willow Run, Griffith had successfully completed 
I 

numerous small commercial projects and was attempting to establish 

a surety relationship with at least one of the major companies 

operating in this field. Griffith was able, after much work, to 

procure the requisite payment and performance bonds on the Willow 

Run project from Aetna Casualty Insurance Company ( • Aetna •) • Aetna 

is one of the most widely recognized surety companies in the 

construction industry. This was the first project that Aetna had 

agreed to bond for Griffith. Accordingly, it was critical for 

Griffith's future that Griffith complete the Willow Run project 

successfully and earn the full amount of the agreed upon fee. 

14. Because Griffith had no prior relationship with either 

Qreitem or NAJLA Associates, it proposed an escrow· arrangement 

whereby the sum of $130,000.00 would be set aside to ensure that 

Griffith would be paid for its work on Willow Run. Under the 

parties' construction contract, Griffith would submit monthly 

invoices for payment based on the progress of its work. In turn, 

Qreitem and NAJLA Associates would be responsible for en~uring 

payment of each invoice. In the event an invoice was not paid, 

Griffith had the right to stop work. The escrow, therefore, would 

ensure that there would always be a funding source to cover the 

payment of the last monthly invoice due Griffith in the event 

Qreitem and NAJLA Associates failed to pay. 

15. Although Griffith was not represent~d by legal counsel at 

the time, Pitrelli and Cregger agreed to draft the Escrow Agreement 

to satisfy Griffith's concerns. That Agreement is dated January 

- 7 -
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HOLLAND & KNIGHT 

;;· 
i 15 
I I 1993. The Agreement was set forth in letter form on the Firm's 
: l • 

~letterhead and was signed by Defendant Pitrelli, although Defendant 

·:Cregger's name also. appears in the signature block. Both Griffith 

· and NAJLA Associates signed an acknowledgement at the end of the 

Agreement, acknowledging their acceptance of the escrow arrangement 

and the terms of the Escrow Agreement. The sole purpose of the 

Escrow Agreement was to protect Griffith from the owner's breach of 

· its obligations to pay Griffith for ita work. Indeed, the 

Agreement specifically states its purpose as follows: "This is to 

:: confirm that $130, ooo. oo, which represents the escrow amount of the 

, above-referenced project to be developed by NAJLA Associates, Inc. 1 

·I 

has been set aside with E.L. & P. Title and Escrow co. to be funded 

.iin the event of delayed payment by owner for progress payments to 

w.m. L. Griffith & co. of Virginia, Inc., Contractor, under the 

terms of the Construction Contract.• The Agreement further 

:provided that in the event owner failed to timely pay any progress 

payment, Griffith would notify the escrow company, who would pay 

the amount due within five days and •cause the owner to reimb~rse 

:; within ten (10) days the escrow account for the sum paid over to 
:I icontractor by the escrow company.• 
1 

· 16. Griffith satisfactorily progressed with the work, and its 

; monthly invoices were generally timely paid by the OWner. However, 

·~after Griffith's submission of the second-to-last invoice in 

·October of 1993 in the approximate amount of $103,000.00, payment 

:was made to Griffith directly by the escrow company, Defendant 
ATTORNEYS AT I.AW . 

2100 PENNSYLVANIA AV£NU£. N.w .•. E. L. & P. , rather than by the OWner. Under the terms of the 
WASHINGTON. D.C. 20037 . 
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ATTOA~£YS AT IJIW 

Z 100 PENNSYLVANIA AVENUE. N.W. 

WASHINGTON. D.C. 20037 

parties' construction contract, this payment should have been 11\ade 
I 

to Griffith by the owner, as had all prior payments. The escrow 

funds could not be used, under the terms of the Escrow Agreement, 

until the owner failed to make timely payment, and Griffith had 

notified the escrow company of the owner's default •. 

Notwithstanding these contractual agreements, Defendant Qreitem 

requested Defendants Cregger and Pitrelli to cause this payment to 

be made to Griffith directly by E.L.& P. The purpose for Qreitem's 

request was to deplete most of the escrow account just prior to 

substantial completion and Griffith's submission of its final 

invoice. Qreitem's actions were approved by Defendants Pitrelli, 

Cregger, the Firm and E.L., P., even though E.L.& P. was not 

authorized to release the escrow funds in this manner under the 

express terms of the Escrow Agreement. At no time had Griffith 

been advised of Qreitem's request or of Defendants' intention to 

unilaterally revise the parties' contractual arrangements; nor did 

Griffith ever consent to the payment of the invoice from the escrow 

funds. 

17. By letter dated November 5, 1993, Griffith advised the 

Firm that the disbursement should not have been made from the 

escrow account and requested that the account be reimbursed by 

Qreitem to increase the funding to the original $130,000.00 amount. 

Acting on behalf of the Firm and E.L.& P., Defendant Cregger 

responded by letter dated November 10, 1993, stating that Griffith 

could "return the check" if it wanted the account replenished. 

Cregger's response was a gross violation of his obligation as a 

- 9 -
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HOLLAND & KNIGHT 

~partner of the Firm supervising and directing E.L.& P.'s 

disbursement of funds from the escrow account. 

18. Griffith proceeded to retain legal counsel, who wrote a 

demand letter to Defendant Cregger dated November 23, 1993. That 

. letter advised Cregger that the prior disbursement of funds from 

.the escrow account without Griffith's consent was a breach of the 

Escrow Agreement as well as of E.L.& P. 'a fiduciary duty to 

·Griffith. That letter also demanded that the escrow agent 

: "immediately take all appropriate steps necessary to replenish the 

:funds in the escrow account." 

19. By letter dated December 13, 1993, counsel for Griffith 

;notified Cregger that no response to the demand letter had been 

received and requested Cregger's final position as to whether the 

Firm intended to have the escrow account reimbursed. Cregger 

!responded by letter of December 16, 1993, on E.L.& P. stationery 

:and purportedly in his capacity as E.L., P.'s Vice President. In 

.his letter, Cregger stated that, "E.L.& P. is indeed sorry if the 

·payment of the $103,000.00 has prejudiced Griffith Company in this 

~matter:" however, E.L.& P. would not •suffer the loss• until a 
I 

,,court of competent jurisdiction stated otherwise. At no time did 

:Defendants Pitrelli, Cregger, the Firm or E.L.& P. make any 

:requests to Qreitem or NAJLA Associates to replenish the escrow 

,: fund, much less take any actiot'l against Qreitem or NAJLA Associates 
i 

.to cause such reimbursement to occur. 
•I 

I 

20. As Griffith had feared, Qreitem and NAJLA Associates 
ATTOAN£VS AT LAW 

aloOPENNSYLVANIAAVENUE.N.w.:;refused to pay the final invoice submitted by Griffith after its 
WASMINGTON. O.C. 20037 :! 
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WASHINGTON. D.C. 20037 

completion of the work in late November of 1993. With only 

approximately $26,000.00 left in the escrow account, there were 

inadequate monies available to fund final payment to Griffith. At 

that time, Griffith was owed in excess of $100,000.00. To make 

matters worse, Defendants Pitrelli, Cregger, the Firm and E.L.& P. 

refused to release any of the remaining funds in the escrow account 

to Griffith. 

21. All Defendants were aware that their actions had 

immediately injured Griffith by depriving Griffith of the funds 

necessary to pay its subcontractors and suppliers on the Willow Run 

project and by jeopardizing its new surety relationship with Aetna. 

22. Griffith was sued by one of its subcontractors, General 

Excavation, and was threatened with litigation by numerous other 

subcontractors and suppliers. To date, numerous subcontractors and 

suppliers who worked on the Willow Run project have not been paid. 

23. Notwithstanding Griffith's demands for payment, Qreitem 

and NAJLA Associates refused to pay Griffith the amounts due and 

threatened E.L.& P. with litigation if it released any of the 

remaining escrow funds. This threat was used by Pitrelli and 

Cregger to justify their failure to cause E.L.& P •. to release the 

funds, even though neither Defendant believed the threat was real. 

Indeed, Pitrelli and Cregger had a longstanding personal and 

business relationship with Qreitem and were actively and knowingly 

assisting Qreitem in violating the contractual agreements entered 

into with Griffith. 

- 11 -
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HOLLAND & KNIGHT 

24. Because its demands for payment were rejected, Griffith 

: instituted arbitration proceedings against Qreitem and NAJLA 
; 

'I 

:Associates as prov~ded for in the parties' construction contract. 

·That arbitration was held wtder the auspices of the American 

:Arbitration Association in accordance with its Construction 

Industry Arbitration Rules on May 16, 17 and 18, 1994. On June 10, 

: 1994, the Arbitrator issued an Award in Griffith's favor against 

Qreitem and NAJLA Associates, jointly and severally, in the amount 

of $96,250.00. Although Qreitem and HAJLA Associates challenged 

that Award in court, it was confirmed in a fin~l judqment order 

dated November 18, 1994 in Fairfax County Circuit Court Chancery 

iNO. 134308. The challenge mounted by Qreitem and NAJLA Associates 

. to the Award was specious and constituted sham litigation. This 

litigation was carried out in an unlawful attempt to coerce a 

·.settlement from Griffith. On numerous occasions, Qreitem and NAJLA 

Associates made it clear to Griffith that, if it refused to accept 

:far less than the amounts sought and later awarded, they would 

continue the litigation in an effort to bankrupt ·Griffith. 

:i 25. During the course of the arbitration proceedings, 
I 

lDefendants Pitrelli and Cregger advised Griffith that they would 
·I ., 
cause the escrow monies to be released to Griffith upon the 

!issuance of an award in its favor. This representation was false 

:when made. After receipt of the Award, Griffith notified Pitrelli 

·and Cregger of the Award and requested that the escrowed funds be 

released. They refused. Pitrelli and Cregger then represented 

zrooPE;:;,::::~:TA~;Nur..N.w. that the escrow funds would be released when the Award was 
WASHINGTON. D.C. 20037 
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confirmed by a court ·of competent jurisdiction. This 
c 

representation was also false when made. Upon receipt of the final 

judgment order confirming the Award, Griffith notified Pitrelli and 

Cregger of the final judgment and requested that the escrow funds . 

be released. Again, they refused. Pitrelli and Cregger stated 

that the escrow funds would be released only in the event that 

Griffith successfully garnished them in post-judgment collection 

proceedings. 

26. To date, Qreitem and NAJLA Associates, Inc. have failed 

to pay any of the Award to Griffith; and Pitrelli, Cregger, the 

Firm and E.L.& P. have failed to cause the release of any of the 

escrow funds to Griffith. As a result of.these unlawful actions, 

Griffith has been seriously harmed in the conduct of its business. 

Without payment of the funds due, Griffith has been unabl~ to pay 

its subcontractors and suppliers and, as a result, has been 

embroiled in litigation that otherwise would not have been 

instituted. Griffith's business relationships with its 

subcontractors and suppliers have been materially impaired. In 

addition, Griffith's profit and loss position on this project has 

been disastrous since it performed the work, but was never paid; 

accordingly, Griffith has failed to date to earn the agreed upon 

fee. These financial problems have undermined Griffith's valuable 

new surety relationship with Aetna. Because of Defendants' 

actions, Griffith also has been denied the funds needed to 

successfully maintain operations and to pursue additional business 

opportunities. Griffith has incurred, among other damages, injury 

- 13 -
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;to its business reputation, injury to ita bonding relationship and 

.. loss of future business opportunities. 

IV. CL&IJIS :roa BBLIBI' 

A. BUACB or COftiACIJI 

(Against Defendants NAJLA Associates, Inc., Eskovitz, Lazarus, 
Pitrelli & Cregger and E.L., P. Title and Escrow Co.) 

27. Griffith realleges and incorporates the allegations set 

forth in paragraphs 1 through 26 as if fully set forth herein. 

28. By prematurely releasing funds from the escrow account in 

:contravention of the terms of the Escrow Agreement, by failing to 

: request or cause those funds to be replenished by owner as required 

by the Escrow Agreement, and by refusing to release the remaining 

funds to Griffith when due in accordance with the Escrow Agreement, 

Defendants NAJLA Associates, Eskovitz, Lazarus, Pitrelli & Cregger 

and E.L.& P. materially breached their contract with Griffith. 

29. As a result of these material breaches, Griffith has been 

damaged in an amount not less than $500, 000. 00, the exact amount to 

be proven at trial. These damages consist of, among other items, 

injury to its business relationships with its subcontractors and 

·:suppliers, injury to its business reputation, injury to its bonding 

::relationship, loss of income, and loss of future business 

opportunities. 

30. Wherefore, Griffith prays that this Court enter judgment 
I 

iagainst Defendants NAJLA Associates, Eskovitz, Lazarus, Pitrelli & 

Cregger and E.L.& P., jointly and severally, in an amount not less 

than $500, ooo. 00, plus interes~ and costs, and such other and 
! 100 PENNSYLVANIA AVENU£. N.W.·1 

WASHINGTON.o.c.aoo37 further relief. as this court deems just and appropriate. 

- 14 -
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B. IliACI Ol IJIPLIID QQU Ol CiOQD IUD liD 'All QDLXR(I 

(Against Defendants NAJLA Associates, Eskovitz, Lazarus, Pitrelli 
& Cregger and E.L.& P. Title and Escrow co.) 

31. Gr~ffith realleges and incorporates the allegations set 

forth in paragraphs 1 through 30 as if fully set forth herein. 

32. The Escrow Agreement contains an implied covenant of good 

faith and fair dealing. 

33. By _prematurely releasing funds from the escrow account in 

contravention of the terms of the Escrow Agreement, by failing to 

request or cause those funds to be replenished by owner as required 

by the Escrow Agreement, and by refusing to release the remaining 

funds to Griffith when due in accordance with the Escrow Agreement, 

Defendants NAJLA Associates, Eskovitz, Lazarus, Pitrelli & Cregger 

and E.L.& P. materially breached the covenant of good faith and 

fair dealing. 

34. Defendants' actions were intentional, outrageous, and 

motivated by malice and, therefore, in bad faith. Indeed, the sole 

purpose of such actions was to injure Griffith in the conduct of 

its business. 

35. As a result of this breach of the covenant of good faith 

and fair dealing, Griffith has been damaged in an amount not less 

than $500,000.00, the exact amount to be proven at trial. These 

damages consist of, among other items, injury to its business 

relationships with its subcontractors and suppliers, injury to its 

business reputation, injury to its bonding relationship, loss of 

income, and loss of future business opportunities. 

- 15 -
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36. Wherefore, Griffith prays that this Court enter judgment 

; against Defendants NAJLA Associ.ates, Eskovitz, Lazarus, Pitrelli & 
i 

·Cregger and E.L.& P., jointly and severally, in an amount not less 

than $500, 000. 00, plus interest and costs, and an additional amount 

·of $500,000.00 in punitive damages, plus such other and further. 

relief as this Court deems just and appropriate. 

C. BRIACII Ol Pl:DQCl:MY J)1J'1'Y 

(Against Defendants Eskovitz, Lazarus, Pitrelli & Cregger and 
E.L., P. Title and Escrow co.) 

37. Griffith realleges and incorporates the allegations set 

'forth in paragraphs 1 through 36 as if fully set forth herein. ·, 

38. As the escrow agents desiqnated to · carry out the 

obligations set forth in the parties' Escrow Agreement, Defendants 

: Eskovitz, Lazarus, Pitrelli 'Cregger and E.L., P. were fiduciaries 

to Griffith and, therefore, owed Griffith the highest duty of 

;loyalty, trust, and care. 

39. By prematurely releasing funds from the escrow account in 

.contravention of the terms of the Escrow Agreement, by failing to 

· request or cause those funds to be replenished by owner as required 
i 
·;by the Escrow Agreement, and by refusing to release the remaininq 
. 
·l funds to Griffith when due in accordance with the Es~row Aqreement, 

.; Defendants Eskovi tz, Lazarus, Pi trelli & Cregger and E. L. & P. 

·:breached their fiduciary duties to Griffith. 

40. Defendants' actions were intentional, outrageous, and 

.motivated by malice, and, therefore, in bad faith. Indeed, the 

:sole purpose of such actions was to injure Griffith in the conduct 
2100 PCNNSYLVANIA AVCNUC. N.W.:; 

WASHINGTON. D.C. 20037 . of its business e 
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41. As a result of this breach of fiduciary duty, Griffith 

has been damaged in an amount not less than $500,000.00, the exact 

amount to be proven at trial. These damages consist of, among 

other items, injury to its business relationships with its 

subcontractors and suppliers, injury to its business reputation,. 
-

injury to its bonding relationship, loss of income, and loss of 

future business opportunities. 

42. Wherefore, Griffith prays that this court enter judgment 

against Defendants Eskovitz, Lazarus, Pitrelli & Cregger and 

E.L.& P., jointly and severally, in an amoun~ not less than 

$5oo,ooo.oo, plus interest and costs, and an additional amount of 

$50o,ooo.oo in punitive damages, plus such other and further relief 

as this Court deems just and appropriate. 

D. 'IORT%008 :EUIRlBRBRCI UD COIJDac;DIL BILA'l'IOQ 

(Against Defendants Qreitem, Pitrelli and Cregger) 

43. Griffith realleges and incorporates the allegations set 

forth in paragraphs 1 through 42 as if fully set forth herein. 

44. NAJLA Associates, Eskovitz, Lazarus, Pitrelli & Cregger 

and E.L.& P. Title were required to comply with the express and 

implied terms of the parties' Escrow Agreement. Defendants 

Qreitem, Pitrelli and Cregger caused these entities to materially 

breach their obligations under the Escrow Agreement. Such actions 

constituted a tortious interference with the Escrow Agreement. 

45. Defendants' actions were intentional, outrageous, and 

motivated by malice and, therefore, in bad faith. Indeed, the sole 

- 17 -
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.purpose of such actions was to injure Griffith in the conduct of 

its business. 

I 
.i 

46. As a result of this tortious conduct, Griffith has been 

damaged in an amount not less than $500, 000. oo, the exact amount to 

be proven at trial. These damages consist of, among other items,. 

injury to its business relationships with its subcontractors and 

suppliers, injury to its business repu~ation, injury to its bonding 

relationship, loss of income, and loss of future business 

opportunities. 

47. Wherefore, Griffith prays that this Court enter judgment 

against Defendants Qreitem, Pitrelli and Creqqer, jointly and 

severally, in an amount not less than $500,000.00, plus interest 

and costs, and an additional amount of $500,000.00 in punitive 

damages, plus such other and further relief as this Court deems 

just and appropriate. 

II. CORVBBS%01 

(Against Defendants Eskovitz, Lazarus,-Pitrelli & Cregger and 
E.L.&P. Title an~ Escrow Co.) 

48. Griffith realleges and incorporates the allegations set 

-~forth in paragraphs 1 through 47 as if fully set forth herein. 
1 

' I 49. By refusing to release the remaining funds in the escrow 

account to Griffith in accordance with the terms of the Escrow 

Agreement, Defendants Eskovitz, Lazarus, Pitre~li & Cregger and 

E.L.& P. have converted those funds to their own use and otherwise 

have exercised unlawful dominion and control over those funds to 

the detriment of Griffith. 

1.8- 18 -
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50. Defendants' actions were intentional, outrageous, ·and 

motivated by malice and, therefore, in bad faith. Indeed, the sole 

purpose of such actions was to injure Griffith in the conduct of 

its business. 

51. As a result of this tortious conduct, Griffith has been 

damaged in an amount not less than $500, ooo. oo, the exact amount to 

be proven at trial. These damages consist of, among other items, 

injury to its business relationships with its subcontractors and 

suppliers, injury to its business reputation, injury to its bonding 

relationship, loss of income, and loss of future business 

opportunities. 

52. Wherefore, Griffith prays that this Court enter judgment 

against Defendants Eskovitz, Lazarus, Pitrelli & Cregger and 

E.L.&P., jointly and severally, in an amount not less than 

$500,000.00, plus interest and costs, and an additional amount of 

$500,000.00 in punitive damages, plus such other and further relief 

as this Court deems just and appropriate. 

-,. COBS PIRACY TO IIIJURB GRII'J'I'ftl Dl ITS TUDB 
OR BUSJIISS IQBSUU'I ZO D. CODI I 18,2-500 

(Against All Defendants) 

53. Griffith realleges and incorporates the allegations set 

forth in paragraphs 1 through 52 as if fully set forth herein. 

54. Defendants conspired for the purpose of willfully and 

maliciously injuring Griffith in its trade or business. This 

conspiracy was effected through the unlawful actions set forth 

above and incorporated herein by reference. 

- 19 -
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55. Defendants' conspiracy to injure Griffith in its trade or 

business constitutes a violation of va. Code I 18.2-500. 

56. As a result of this unlawful conspiracy, Griffith has 

been damaqed in an amount not less than $500, 000. 00, the exact 

amount to be proven at trial.. These damaqes consist of, amonq 

other items, injury to its business relationships with its 

· subcontractors and suppliers, injury to its business reputation, 

injury to its bondinq relationship, loss of income, and loss.of 

future business opportunities. 

57. Wherefore, Griffith prays that this Court enter judgment 

aqainst all Defendants, jointly and severally, in an amount not 

_less than $500,000.00, plus treble damages, interest and costs, 

. includinq attorney's fees and such other and further relief as this 

court deems just and appropriate. 

WAS-76412 

By: 

Respectfully submitted, 

ina Schaar Howard ( 
• Scott Morrison 

2100 Pennsylvania Ave., N.W. 
Washington, D.c. 20037 
(202) 457-7036 . 

Counsel for William L. Griffith 
& co. of Virqinia, Inc. 
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* * * 
8 Q. Okay. Now, one of the individuals that 

9 we have talked about in this case is a man 

10 named John Pitrelli, and you know Mr. Pitrelli 

11 very well, do you not? 

12 A. Yeah, I know Mr. Pitrelli. 

13 Q. Okay. And over the years, you've sent 

14 a lot of business to Mr. Pitrelli, have you 

15 not? 

16 A. I sent business to many lawye~a. 

17 Q. Answer my question, please, sir. 

18 A. Yes, sir. 

19 Q. Over the years, you heve sent Mr. 

20 Pitrelli a lot of business, correct? 

21 

22 

A. Yes, sir. 

Q. Now, prior to Willow Run, you have 

23 referred between 10 and 20 automobile accident 

24 cases to Mr. Pitrelli, correct? 

25 A. Yes, sir. 
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I 

1 Q. And that was even before Willow Run 

2 A. I know Mr. Pitrelli for over nine 

3 years, sir. 

4 Q. Okay. In addition, you have referred 

5 your friends, your cousins and anybody else 

6 that you know of --

7 A. Yes. 

8 Q. -- that's had an automobile accident to 

9 Mr. Pitrelli. 

10 A. Yes. 

11 Q. Now, your arrangement with Mr. Pitrelli 

12 is that you don't actually pay him for his 

13 services, .correct, he gets a third of what he 

14 collects in those automobile accident cases, 

15 correct? 

16 A. No, sir. He gets -- may I answer? 

17 THE COURT: If you have personal 

18 knowledge. 

19 THE WITNESS: Yeah, he collect a third, 

20 plus he get something else when he come to the 

21 restaurant, have dinner with his group, and 

22 that would be deducted as service for certain, 

23 you know --

24 

25 
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1 

2 * * * 3 

4 Q. With respect to the automobile accident 

5 cases that you have given Mr. Pitrelli for you 

6 and the members. of your family, you have a 

7 written agreement with Mr. Pitrelli that he 

8 keeps 33 and a third percent, don't you? 

9 A. Only for -- if I was involved. If 

10 somebody else involved, that's their ~usiness. 

11 I don't know what they do. 

12 Q. The accident cases that you've been 

13 involved ~ith, your arrangement with Mr. 

14 Pitrelli is that he gets 33 and a third 

15 percent, right? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. But then sometimes 25, sometimes 33. 

* * 
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* 
12 Q. You referred Mr. Pitrelli an automobile 

13 accident case in which you personally were 

14 involved, correct? 

15 

16 

A. Yes. 

Q. Would you tell the jury what 

17 arrangement you had with Mr. Pitrelli on that 

·18 case. 

19 A. Well, are you-- when.I have ·an 

20 accident, some tow truck dragged me down, and I 

21 went to Mr. Pitrelli, I was injured, broke my 

22 finger, and Mr. Pitrelli represent me. 

23 Q. And what was your arrangement with 

24 paying him? Did you actually pay him for that 

25 or did he get a percentage of the case? 

For The Record, Inc. 
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1 A. I didn't pay him. 1 didn't do 

2 nothing. The case is still pending with some 

3 other lawyer. 

4 Q. Now, you also referred an automobile 

5 accident case that your wife had to Mr. 

6 Pitrelli, correct? 

7 A. It is no longer there, sir. 

8 Q. Isn't that true, Mr. Pitrelli -- I mean 

9 Mr. Cregger, that you referred --

10 

11 

A. Mr. Who? 

Q. -- Mr. Qreitem, that you referred your 

12 wife's automobile accident case to Mr. 

13 Pitrelli? 

14 

15 

A. In the beginning, but we took it out. 

Q. Okay. Now, we will get to that. 

16 Now, what was the arrangement that you 

·17 had with Mr. Pitrelli to represent your wif•? 

18 Did you pay Mr. Pitrelli or did he get a third 

19 of whatever he collects? 

20 A. Yes, he get percentage. 

21 Q. Okay, and was it the same percentage 

22 that. he got in your case? 

23 A. That's my wife, I don't know what 

24 happened with -- she and him, they make the 

25 deal. I wasn't there. I don't know. 
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1 Q. You also referred an accident --

2 automobile accident case involving your cousin 

3 to Mr. Pitrelli, correct? 

4 A. Yes, I send a lot of my family there, 

5 because usually he is a good lawyer. 

6 Q. Isn't it true that with respect to 

7 those automobile accident cases, that is, your 

8 wife's case, your own case and your cousin's, 

9 that you had a written agreement with Mr. 

10 Pitrelli to represent you? Isn't that true? 

11 A. Yes, I have -- me and Mr. Pitrelli, my 

12 case, yes. The other one, I don't know. 

13 Q. Okay, and the agreement that you had 

14 with Mr. Pitrelli is that he would take 33 and 

15 a third percent pursuant to --

16 

17 

A. Something like that, yes, sir. 

Q. Okay. Now, Mr. Pitrelli, you 

18 indicated, will frequently come to the Black 

19 Orchid Restaurant and eat for free. 

20 A. Rot eat -- only when he do me some --

21 some kind of business, like I -- ~ike collect 

22 -- like some problem I have, he take care of 

23 it. I say how many hours, sir? He say maybe a 

24 couple of hours. They come in and have dinner, 

25 six or seven lawyers or six or seven persons, 
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1 
I . 

and that was between me and Mr. Pitrelli. 

2 Q. In exchange for the legal servic~s Mr. 

3 Pitrelli would provide you, you would allow him 

4 to eat at your restaurant for free. 

5 A. Yes, sir. 

6 Q. And the bills on those dinners often 

7 would add up to as much as $300 or $400 a meal, 

8 correct? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. It would depend on how many people. 

* * 
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* 

25 Q. Okay. Now, you also had Mr. Pitrelli 
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1 represent you in connection' with the purchase 

2 of a farm in West Virginia, correct? 

A. Yes, sir. 3 

4 Q. And what was your payment arrangement 

5 with Mr. Pitrelli on that representation? 

6 A. The sam, as usual. 

7 Q. And what is that? 

8 A. Come have dinner. 

9 Q. Come have dinner at the Black Orchid. 

10 A. Yes. 

11 Q. Now, you also retained Mr. Pitrelli to 

12 represent you in the Ramada Inn franchise 

13 situation, correct? 

14 A. He did some negotiation, me and him and 

15 my manager -- my manager did most of it, but 

16 Mr. Pitrelli was involved on it, yes, sir. 

17 Q. And how did you pay Mr. Pitrelli for 

18 those services? 

19 

20 

21 

A. As usual. 

Q. Eating at the restaurant? 

A. Yes. What, you think the food is 

22 free? 

23 

24 

25 
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Q. Now, the personal accident case that 

3 you gave Mr. Pitrelli for your wife, that was 

4 in the spring of 1994, correct? 

5 

6 

7 

8 

9 

10 

A. Yes. 

Q. And the 

A. I am not sure, but I think so. 

Q. That's your best recollection. 

A. Yes, sir. 

Q. And the personal accident case that you 

11 gave Mr. Pitrelli for yourself was only a year 

12 ago, correct? 

13 A. Well, you're probably right. I'm not 

14 exactly sure of the date. 

15 Q. And the Ramada Inn work was at the end 

16 of 1993, correct? 

17 A. Yes. 

18 Q. And the work that you gave Mr. Pitralli 

19 in assisting you to buy this farm in·west 

20 Virginia, that was also recent, was it not? 

21 A. Yes. 

22 Q. All of those representations you gave 

23 Mr. Pitrelli after you were no longer using him 

24 on Willow Run, correct? 

25 A. Yeah, but I never have problem with Mr. 
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1 Pitrelli. 
I 

Mr. Cregger was the problem. 

2 Q. Okay, and you continued to give legal 

3 work to Mr. Pitrelli 

4 A. Yes, he is a good man. 

s 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

* * * 
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* * 
11 Q. In any event, you and your brother and 

12 whoever got the money together yourself to 

13 build Willow Run, correct? 

14 

15 

A. Yes. 

Q. And it was important to you that the 

16 Griffith Company put up a performance bond, 

17 correct? 

18 

19 

A. Yes. 

Q. And would you tell th~ jury why it was 

20 important to you that the Griffith Company put 

21 up a performance bond? 

22 A. To make sure the bui·lding is finished. 

23 Q. And that was a very important concern 

24 of yours, correct? 

25 A. Correct. 
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1 Q. Now, you understood, that by requiring 

2 the contractor to get a performance bond that 

3 there would be a surety company involved 

4 looking over his shoulder, correct? 

5 A. Yes. 

6 Q. And you also knew from your experience 

7 that it was important for the Griffith Company 

8 to perform'well on the Willow Run project, 

9 because if it didn't, its surety company would 

10 become upset, correct? 

11 

12 

13 

14 

15 

16 

17 

A. Yes. 

* * 
Q. You knew early on in the project when 

18 you required the performance bond that in the 

19 event there were disputes down the road, that 

20 you had leverage over the Griffith Company 

21 because he had a bonding company involved in 

22 the project, correct? 

23 A. If he didn't finish the project or went 

24 broke or something, the bonding company should 

25 finish it for us. 
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1 Q. And that gave you leverage over him, 

2 did it not? 

3 

4 

5 

6 

A. I don't know what leverage mean. 

Q. You never heard that phrase? 

A. un-huh. 

Q. That means to give you an advantage 

7 over him. 

8 A. I'm not -- I don't know what's the --

9 why we have to have an advantage. All we want 

10 is to be protected, that's all. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. That never crossed your mind? 

A. No. 

* * 
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* * * 
Q. In any event, you ended up either 

12 because people heard about the project and 

262 

13 submitted bids or you had gotten them your•elf 

14 with four bidders. 

15 

16 

A. Right. 

Q. And you knew from your brother that he 

17 trusted Mr. Pitrelli, right? 

18 

19 

A. Yes. 

Q. So, the two of you decided to hire Mr. 

20 Pitrelli to review the bids, right? 

21 A. Right. 

22 Q. And Mr. Pitrelli said, in effect, look, 

23 I'm not a construction lawyer, I'll let my 

24 partner Hugh Cregger become involved, right? 

25 A. Yes, Mr. Cregger, he knows 
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1 construction. 

2 Q. And you retained Mr. Pitrelli and Mr. 

3 Cregger to advise you and represent you as the 

4 attorneys on the Willqw Run project, correct? 

5 A. Most of the time Mr. Cregger. 

6 Q. Well, Mr. Pitrelli attended a number of 

7 the meetings, did he not? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. He stopped by once in a while, yes. 

* 
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* * * 
Q. Now, this letter directs Mr. Pitrelli 

16 to release the $103,000 from the escrow, 

17 correct? 

18 A. Yes, I got it from my engineers, he 

19 call and tell me to write to Mr. Pitrelli to 

20 release money for the builder, because he have 

21 to get paid. 

22 Q. Is it your testimony, sir, that the 

23 idea of releasing the $103,000 from the escrow 

24 came from your engineer? 

25 A. My engineer told me to go ahead and pay 
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1 him from the escrow account, because this is 

2 the end of the project. 

3 Q. And just so we're clear on this, which 

4 engineer are you claiming told you to get this 

5 money released from the escrow? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

for me, 

Kaveh and Shaker!. 

Ali Shaker!? 

And Kaveh. 

And Jay Kaveh? 

One of them or both of them. 

And you are certain of that. 

Yes, because they do all the writing 

the letters. 

* * * 
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* * 
Q. Now, as of September 30th, you knew 

18 that the Griffith Company had earned the 

19 $103,000, correct? 

20 A. Yes, when I received the bill, yes. 

21 Q. Now, why did you authorize Mr. Pitrelli 

22 to pay that money out of the escrow account 

23 rather than writing the checks as you had 

24 always done from Najla's account? 

25 A. I have the money in the other account, 
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1 we have to use it. 

2 Q. Najla didn't have the money? 

3 A. I said the other account has the money, 

4 it is supposed to be used at the end of the 

5 project, because Mr. Peacock, Griffith company, 

6 he doesn't want. to finish the inside of the 

7 building. He want to pull out. 

8 Q. Isn't it true, Mr. Qreitem, that at the 

9 time you wrote this letter, you knew that there 

10 were $176,000 outstanding to the Griffith 

11 Company? 

12 A. Yes. 

13 Q. Not $130,000, $176,000. 

14 A. Correct, but there is some savings, 

15 over $50,000 or $60,000, to be returned to us. 

16 In fact, the windows at the shopping center, 

17 they say Mr. Griffith cost $23,000 to replace· 

18 it. 

19 

20 

Q. so, your position at the time -­

A. My position, I have a lot of· money 

21 coming to me, yes. 

22 Q. Your position at the time, excuse me, 

23 was that even though you had been billed for 

24 $176,000, that Mr. Peacock was only due 

25 $103,000, correct? 
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1 A. That's what the engineer told me to pay 

2 Mr. Peacock. 

3 

4 

Q. Well 

A. There was a punch list supposed to be 

5 taken care of before we finish the rest of the 

6 payment, if there is any payments. 

7 Q. You made regular visits to the shopping 

8 center, correct, to see how the construction 

9 was going? 

10 

11 

A. Yeah, I stopped by once in a while. 

Q. This was a very important project for 

12 you, was it not? 

13 A. Yes. 

14 Q. And you're the one that received all of 

15 the pay requests from the Griffith Company. 

16 Isn't that true? They were all addressed to 

·17 you. 

18 A. I believe so. If not, the engineer 

19 usually get one of the letters. 

20 Q. And that's how you knew at the time 

21 that there was $176,000 --

22 

23 

24 

A. No. 

Q. -- being requested by Mr. Peacock. 

A. No. We have· a meeting at the Walutes 

25 office a couple pf weeks before, a week before, 
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I 

and we discussed the issue over there, and we 

talked -- because the discovery, the engineer 

and the architect was watching the building, 

they report their discovery that the glass on 

5 the front windows is not correct. It's 

6 supposed to be double pane. 

7 Q. Excuse me, did you tell Mr. Peacock at 

8 this meeting that you were not going to pay the 

9 difference between $103,000 and $176,000 

10 because he owed you this -- some $60,000? 

11 A. No, I didn't tell him, because we 

12 supposed to go with the punch list and get the 

13 credit from him, and if there is any money_ that 

14 goes to him, we will take care of it, no 

15 problem. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

* * * 
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* * * 
Q. "QUESTION: Prior to directing the 

13 escrow company to release the $103, oo·o, did you 

14 tell Mr. Peacock that you intended to pay his 

15 company the money from the escrow account? 

16 "ANSWER: No. 

·17 "QUESTION: Why not? 

18 "ANSWER: I have no -- he have no 

19 business to know what I want to pay him from." 

20 Wasn't that your testimony? 

21 

22 

23 

24 

25 

A. Yeah. 

* * * 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 * * * 12 

13 

14 

15 

16 "QUESTION: Who made the decision to 

17 contact the bonding company? 

18 "ANSWER: The attorney for the 

19 corporation and the engineer·, the advisor for 

20 the corporation. 

21 "QUESTION: Mr. Cottrell? 

22 "ANSWER: Mr. Cottrell and Mr. Ali 

23 Shakeri and Kaveh. 

24 "QUESTION: Those three individuals 

25 recommended to you that that be done, correct? 
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1 "ANSWER: Yes. 

2 A. That's right. 

3 Q. "QUESTION: And you accepted that 

4 recommendation and directed that that be done, 

5 correct? 

6 "ANSWER: Yes. 11 

7 · A. They recommend it and I accept it, 

8 yes. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

* * * 
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1 

2 

3 

4 

5 

6 

7 

8 

9 * * 10 

11 Q. So, the first time you heard about the 

12 escrow was when Mr. Peacock was complaining 

13 about so~e withdrawal from it. 

14 A. Yes. 

15 Q. Did you ever see a copy of the escrow 

16 agreement concerning the terms under which the 

17 escrow was held? 

18 A. No. 

19 Q. Did you ever know what the terms of the 

20 escrow account were? 

21 A. No. 

22 Q. Did you ever recommend to Mr. Sam 

23 Qreitem or Mr. Tony Qreitem that a payment to 

24 Griffith, the general contractor on the Willow 

25 Run project, should be made from that escrow 
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1 account? 

2 A. No. 

3 Q. Did either of the Qreitems ever ask 

4 your advice on whether they should pay the 

5 general contractor, Griffith, out of the escrow 

6 account or out of some other monies? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. No. 

* 
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1 

2 

3 --* 
4 

5 Q. Did you know what the terms of the 

6 escrow were? 

7 A. No. 

8 Q. Did you ever recommend to Mr. Qreitem 

9 that monies should be released from the escrow 

10 account to pay Griffith? 

11 A. No. I wasn't involved -- no, I wasn't 

12 involved in any release of payment or any 

13 approval _or anything. Jay was. 

14 Q. Do you know whether or not Jay Kaveh 

15 ever recommended anything like that? 

16 A. No. 

17 Q. Did Mr. Qreitem ever ask for your 

18 advice on whether or not money should be 

19 released from escrow to pay for -- to pay 

20 Griffith? 

21 A. 

22 

23 

24 

25 

No, no. 

* * 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 * * 15 

16 

17 

18 

19 Q. Did you call or otherwise dfscuss with 

20 either Tony Qreitem or Samir Qreitem and demand 

21 that they replenish the escrow account? 

22 A. I did have a conversation with them. 

23 Q. Who did you have the conversation 

24 with? 

25 A. I believe it was Tony Qreitem. 
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1 Q. And what did you tell Mr. Qreitem? 

2 A. I told him about the letter that I had 

3 received. 

4 Q. This October 8th letter. 

5 A. That's correct, and that the -- and I 

6 asked him just ·generally what was happening, 

7 and he told me -- it bec~me very clear that 

8 they were still feuding. He was very ang~y 

9 with the contractor. 

10 Q. Just like he was on the stand. 

11 A. Pretty much, yes, and that there was no 

12 way he was going to replenish any account. 

13 They owed him money. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. And he made that clear to you? 

A. It was pretty clear to me, yes. 

* * 
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1 

2 

3 

4 

5 

6 

7 

8 * * * 9 

10 

11 

12 

13 

14 

15 

16 

17 Q. Now, Mr. Massaro requests in this 

18 letter of June 20 that you call him to talk 

19 about the situation, correct?· 

20 A. Yes. 

21 Q. And he did call you, did he not? 

22 A. I believe we spoke. I don't recall 

23 specifically. 

24 Q. And in that conversation, he requested 

25 that you release what was the rest of the 
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1 escrow money, which was still $27,000, plus 

2 interest, right? 

3 A. I believe there was that request, yes. 

4 Q. And you denied that request, correct? 

5 A. After discussing it with the owner to 

6 find out whether he would agree to release the 

7 money, they said they wouldn't, it was in the 

8 last $130,000, so we couldn't release it. 

9 Q. Who at the owner did you have that 

10 conversation with? 

11 A. I believe it was Tony Qreitem. 

12 Q. And he made it clear he still didn't 

13 want to pay. 

14 A. He said that they were still 

15 challenging it, yes. 

16 Q. Now, later on in the year, you receiyed 

17 a letter from me that enclosed the Court's 

18 decision, correct? And I'll show you what has 

19 been marked as Plaintiff's Exhibit 44. 

20 A. It's a letter from the Court, yes. 

21 Q. Well, it is my letter to you dated 

22 November 28th, 1994. 

23 A. Yes, I'm sorry, with a letter from the 

24 Court attached. 

25 Q. Well, ~t is more than a letter from the 
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1 Court. It is Judge Kenny's decision dated 

2 October 20th, 1994, correct? 

3 A. Well, it's a decision signed by Judge 

4 Kenny. I think it says I am happy to prepare 

5 an order, but it is not a final order. 

6 Q. It is his decision on the merits of the 

7 case, correct? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Right, that's true. 

* * 
. 

*
I" 

For The Record, Inc. 
Suburban Maryland (301)870-8025 

Washington, D.C. (202)833-8503 
55 



Testimony of Pitrelli-DIRECT 

422 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 Q. Now, you received additional requests 

22 after Judge Kenny ruled in favor of the 

23 Griffith Company to release the balance of the 

24 funds, correct? 

25 A. Correct. 
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1 Q. But you still didn~t relea~e them. 

2 A. Well, we responded to you, and we 

3 didn't release them, telling you that we needed 

4 a court-ordered garnishment in order to release 

5 the money. 

6. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

* * * 
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I 

1 judgment order entered by this Court a month 

2 later, correct? 

3 A. Show it to me, and I'll see. 

4 Q. It's Plaintiff's Exhibit 38. Now, that 

5 exhibit is another letter from me to you dated 

6 November 18, 1994, correct? 

7 A. That is correct. 

8 Q. And I am sending you something called 

9 the Final Judgment Order Confirming 

10 Arbitration, correct? 

11 A. That's correct. 

12 Q. And you read this letter when you 

13 received it, correct? 

14 A. I read it, and there are some 

15 objections written right on it, too. 

16 Q. Well, that's customary when you lose, 

17 the losing attorney objects to the entry of the 

18 order, correct? 

19 A. Yes, but he has some handwritings 

20 Q. Those are just the grounds for his 

21 objection, correct, and that's the customary 

22 practice in Fairfax County, correct? 

23 A. I assume so. 

24 MR. MORRISON: We move the admission of 

25 Plaintiff's Exhibit 38. 
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1 MR. BOCCAROSSE: I 

No objection, Your 

2 Honor. 

3 THE COURT: It is received. 

4 (Plaintiff's Trial Exhibit Number 38 

5 was admitted into evidence.) 

6 BY MR. ·MORRISON: 

7 Q. Now, at that poipt in time, you were 

8 still refusing to release the balance of the 

9 escrow, correct? Yes or no. 

10 A. Yes. 

11 Q. And instead, what you felt should be 

12 done is that a new action, a garnishment 

13 action, had to be filed and instituted in order 

14 to get that money, correct? 

15 A. Under the advice of counsel, yeah, we 

16 decided that we needed -- since we weren't 

17 ordered in the order to do anything and the 

18 owner still wouldn't agree, we felt that the 

19 account needed to be garnished, and we offered 

20 to give the information for the garnishment to 

21 you to be cooperative. 

22 Q. Now, the advice of counsel that you 

23 received, that was advice from Mr. Cregger, 

24 correct? 

25 A. Yes, as counsel to --
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1 Q. You didn't go to an outside firm to 

2 that get that advice. 

3 A. He was counsel to the title company at 

4 that point in time, yes. 

5 Q. And he was your law partner in 

6 Eskovitz, et cetera, correct? 

7 A. At that time, he was in his own firm. 

8 Q. Let me show you the two garnishment 

9 actions or the garnishment pleadinss that the 

10 Griffith Company filed. The first one of those 

11 is Plaintiff's Exhibit 94, and that's the 

12 notice of lien, and the second one is 

13 Plaintiff's Exhibit 95, and that's the 

14 garnishment summons, correct? 

15 A. Yes, I guess so. 

16 Q. Now, you received copies of these, did 

17 you not? 

18 A. I believe I did, yes. 

19 Q. And what did you do after you received 

20 copies of these? With the money I'm referring 

21 to. 

22 ·A. We paid it into the Fairfax Circuit 

23 Court. 

24 

25 

Q. You paid it into the Court. 

A. Right. 
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1 Q. Now, there is avaiiable in Virginia 

2 something called an interpleader action, 

3 correct? 

4 A. I believe so. 

5 Q. And in an interpleader action where 

6 parties are alleging that they are both 

7 entitled to the same amount of money, you can 

8 just file a complaint with the Court and 

9 deposit that money with the Court to hold until 

10 the parties' issues are resolved, correct? 

11 A. That's one way it can be done, yes. 

12 Q. Well, that's what we're talking about. 

13 Now, you didn't do that. Neither the law.firm 

14 nor the escrow company ever did that, correct? 

15 A. We didn't do that, no. 

16 Q. Because to file an interpleader action 

17 would have cost you time and money, right? 

18 A. I don't know if that was the reason, 

19 but we never did it. 

20 Q. If you had chosen to file the 

21 interpleader action, that would have cost you 

22 time and money, correct? 

23 A. I assume, yes. 

24 Q. So, instead, what you did is you held 

25 the money and required a garnishment action to 
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1 be filed, which cost the Griffith Company time 

2 and money, correct? 

3 A. We were in a position where we were 

4 holding money, and we wanted to act 

5 appropriately. Both parties were fighting over 

6· it, and what we recommended was that it -- the 

7 account just be garnished, and we gave the 

8 account information over to Mr. Peacock to 

9 garnish the account. 

10 Q. Isn't it true, though, when there was a 

11 dispute between the parties and Mr. Qreitem 

12 directed you to pay money out of the escrow, 

13 you paid the money, right? 

14 A. Because there was an initial agreement 

15 to do that, yes. 

16 Q. But when there was a continuing dispute 

17 and Griffith wanted you to pay him the money, 

18 you didn't do it. 

19 A. 

20 

21 

22 

23 

24 

25 

Because the owner wouldn't agree. 

* * 
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1 

2 

3 

4 

5 * * 6 

7 Q. When there was a dispute between the 

8 parties and Mr. Qreitern wanted you to release 

9 the money from the escrow, you did., right? 

10 A. I didn't know there was a dispute at 

11 the time. 

12 Q. Well, you just assumed from his letter 

13 that the dispute was resolved, but you had no 

14 facts for that. 

15 A. Well, he was asking me to pay the 

16 contractor, who was going to get the money, so, 

17 I mean, the contractor was getting the money. 

18 I didn't look at that as a dispute. I looked 

19 at that as the end of the dispute. 

20 Q. But then when you called Mr. Qreitern 

21 you learned that you were dead wrong and that 

22 there was a very real dispute, correct? 

23 A. I learned that after I got David's 

24 letter that said you shouldn't have given it to 

25 us, and then I found out that there was still a 
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l dispute, yes. 

2 Q. But when Mr. Peacock wanted you to 

3 release the $27,000 from the escrow, you 

4 claimed there was a dispute and you refused. 

5 A. It's not a claim. The escrow 

6 agreement, which we now had again, clearly said 

7 we couldn't do it withou~ the owner's consent. 

8 The owner wouldn't consent. 

9 Q. Well, isn't it true that at that point, 

10 when courts and the arbitrators had all ruled, 

11 that that made that provision irrelevant to 

12 what was going on? 

13 A. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I· don't think so. 

* * 
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1 

2 

3 

4 

5 

* * * 6. 

7 

8 

9 

10 You told us that you weren't going to 

11 release the money to anybody until Mr. Peacock 

12 filed a garnishment action, correct? 

13 A. I said until the Court ordered us to do 

14 it, and one proper way to do it was with a 

15 garnishment, yes. 

16 Q. Isn't it true that throughout this 

17 entire period of time, Mr. Pitrelli, by your 

18 actions, you were helping the Qreitems and 

19 Najla fight the Griffith Company? 

20 A. No. 

21 Q. By siding with the Qreitems and Najla, 

22 by releasing the money from the escrow and by 

23 refusing to release the balance to the Griffith 

24 Company, weren't you siding with the Qreitems, 

25 sir? 
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1 A. I think that's inaccurate. 

2 Q. Throughout that period of time, the 

3 Qreitems were giving law business to your law 

4 firm, correct? 

5 A. We had very few cases that we were 

6 referred. 

7 Q. And are you telling this jury that 

8 there was no connection whatsoever between the 

9 Qreitems continuing to give your law firm 

10 business and the fact that you did what you did 

11 with respect to the escrow? 

12 A. Yes, I am telling you there was no 

13 connection. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. You were completely neutral on that. 

A. That's true. 

* * * 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 * * * 17 

18 Q. Let's go back to the earlier subject. 

19 Approximately when was the consideration 

20 process for the construction contractor on the 

21 Clopper's Mill job? 

22 A. It would have been in '93 and '94, 

23 that's what I wanted to correct. 1 I actually 

24 think our construction start was in '94, the 

25 more I'm -- I'm confused. We are in '95 now. 
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1 We started construction inclate '94, I 

2 apologize. 

3 Q. And that would have made the selection · 

4 process at what period of time? 

5 A. It would have been in the middle to --

6 middle of 1994, shall we say. 

7 Q. Can you be a little more specific? 

8 A. Summer of '94. 

9 Q. Okay. At that time, what was the 

10 reason why you could not recommend Griffith to 

11 be the contractor on the Clo~per's Mill 

12 Center? 

13 A. Our lender, the First National Bank of 

14 Maryland, required that the contractor be 

15 bondable. 

16 Q. And was there any other reason why you 

17 did not recommend Griffith to be the contractor 

18 on the Clopper's Mill job? 

19 A. No. 

20 Q. Were you prepared to recommend them if 

21 they could have b~en bonded? 

22 

23 

24 

.25 

A. Absolutely. 

* 
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1 ~ --- * 2 

3 Q. I'd !ike to now show you what's been 

4 marked as Plaintiff's Exhibit 52. Do you 

5 recognize that exhibit? 

6 A. Yes, it's a copy of a check paying 

7 applications 7 and 8 for Willow Run. 

8 Q. What's the date of the check? 

9 A. October 1st, 1993. 

10 Q. Did you receive that check on or about 

11 October 1st, 1993? 

12 

13 

14 to 

15 

16 

17 

18 the 

19 

20 

21 

22 

23 

24 

25 

A. Yes. 

Q. How did the check, Exhibit 52, come in 

your possession? 

A. It was picked up. 

Q. How did that come about? 

A. We received a phone call saying that 

check was ready to be picked up. 

* * * 
Q. When the check arrived in your office, 
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1 what did you do with it? 

2 A. I made two copies, gave a copy of the 

3 check to Kevin Kennedy, kept a copy for my 

4 files and deposited the check in the bank. 

5 Q. And did you deposit the check on the 

6 same day that you received it? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Yes. 

* * 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 * * I 

12 

13 Q. At the time that you received and· 

14 deposited this check, Exhibit 52, for payment 

15 requisitions 7 and 8, were you aware that an 

16 escrow account existed for the Willow Run 

17 project? 

18 A. No, I was not. 

19 

20 

21 

22 

23 

24 

25 

* 
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l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 * * * 18 

19 

20 

21 

22 Q. I'd like to ask you about a couple of 

23 the statements that appear here. First, in the 

24 first sentence it states, "The Willow Run 

25 project was Griffith's first job bonded by 
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I 

1 Aetna Casualty Insurance Company, also called 

2 Aetna for short." 

3 Is that a correct statement? 

4 A. Yes. 

5 Q. Why did Aetna agree to furnish the bond 

6 for the Willow Run project to Griffith? 

7 A. I'm not real sure. We had a 

8 relationship with William L. Griffith, they had 

9 a need to secure this bond. Their prior 

10 surety, Ohio Casualty, could not do it, and we 

11 went to Aetna and were able to negotiate their 

12 providing this bond, and it was a -- basically 

13 a business venture for them. 

14 Q. The next sentence there in Exhibit 62 

15 states, "There is a small number of surety 

16 companies serving this market, and Aetna is a 

17 dominant player in it." Is that a correct 

18 statement? 

19 A. Yes. 

20 Q. It then goes on to say that it was 

21 especially important for Griffith to 

22 successfully perform this project. Was it 

23 important for Griffith to successfully perform 

24 the Willow Run project if it wanted to continue 

25 bonding with Aetna? 
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1 A. I think that any t1me you start a new 

2 relationship, bonding has often been referred 

3 to as a marriage. It's a developing 

4 relationship, and we felt that Aetna was doing 

5 more than they might have done to provide this 

6 bond for Dave Peacock. So, it was important 

7 that he perform the job and financially meet 

8 his expectations. One of the things bonding 

9 carriers do is look at what your estimated 

10 profit was on every job. 

11 

12 

13 

14 

15 

16 

17 

18 

* * 19 

20 

21 

22 

23 Q. You can continue with that sentence. 

24 A. All right, one of the things the 

25 bonding carriers do is look at what your 
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1 estimated profit was on ev~ry job, ·whether it's 

2 bonded or non-bonded, and see how closely you 

3 adhere to that, because at some point, you are 

4 going to ask them to .go out on a limb for you, 

5 and they want to see that you have a history of 

6 being able to reach your profit margins. In 

7 this case, you know, it was the first job, it 

8 was sort of a new start. We actually took 

9 Kathy Boyle, who at the time was the head of 

10 the bonding department, out to the job in its 

11 early stages to see it, and, you know, there 

12 was a lot of interest in how the job was going 

13 to work out. 

14 Q. So, you actually took someone from 

15 Aetna to see the Willow Run project? 

16 A. Yes, which is not, I might add, a 

17 normal occurrence, okay? 

18 Q. Okay. 

19 A. Because it was a new relationship. She 

20 wanted to see the type of jobs David was doing, 

21 and that's why we went out there to do that. 

22 Q. In determining whether it would bond 

23 the Willow Run project for Griffith, did Aetna 

24 evaluate Griffith's capital base? 

25 A. Yes. 
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1 
I 

Q. And did Aetna in determining Griffith's 

2 maximum work program, did it use a liquidity 

3 factor of approximately 10 percent? 

4 A. Yes. Actually, it was a little lower 

5 than that. 

6 Q. And in·evaluating Griffith's capital 

7 base for purposes of det~rmining Griffith's 

8 maximum work program, did it consider accounts 

9 receivable on Griffith's books to be liquid, 

10 unless they had remained outstanding for more 

11 than 90 days or were disputed or otherwise 

12 subject to litigation proceedings? 

13 A. Yeah, it's hard for me .to say exactly, 

14 but that is a consistent principle with the way 

15 that bonding companies evaluate contractors. 

16 Q. And do you have any reason to believ.e 

17 that Aetna would have behaved differently with 

18 respect to Griffith and the Willow Run project 

19 bond? 

20 A. No. 

21 Q. The last sentence on page 2 of Exhibit 

22 62 says, "Such accounts receivable are not 

23 treated as liquid assets and therefore are not 

24 considered to be part of the contractor's 

25 capital base for purposes of establishing the 
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I 

1 contractor's maximum work program." 

2 Was that true of Aetna's evaluation of 

3 Griffith Company? 

4 A. Yes. 

5 Q. And is it a correct statement as to the 

6 companies that you repre~ent as an agent in 

7 general? 

8 A. Yes. 

9 Q. Okay, there was no problem with 

10 non-liquid assets at the time the Willow Run 

11 bond was approved? 

12 A. Right. 

13 Q. Okay. 

14 A. Or if there were, they were incidental, 

15 I mean $5,000, $2,000. There is always a small 

16 amount. 

17 Q. Did you become aware that there was an 

18 approximate $100,.000 receivable from the Willow 

19 Run job at some point in time? 

20 A. Yes. 

21 Q. And was Aetna made aware of that? 

22 ·A. Yes. 

23 Q. All right, if you would turn to page 3 

24 of Exhibit 62, please, and go down to the 

25 middle of the first paragraph there, it states, 
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I 

1 "Because this approximate $100,000 account 

2 receivable was not viewed as a liquid asset of 

3 the company, Griffith's work program was 

4 reduced by approximately $1 million." 

5 Is it correct that Aetna did not view 

6 the approximately $100,000 account receivable 

7 from Willow Run as a liquid asset on Griffith's 

8 books? 

9 A. Yes. 

10 Q. And was Griffith's work program with 

11 Aetna reduced by approximately $1 million as a 

12 result of that outstanding receivable? 

13 A. Yes. 

14 Q. Were there any other factors besides 

15 the Willow Run receivable that caused that 

16 million dollar reduction? 

17 A. No. 

18 Q. The next sentence reads, "This 

19 reduction, in turn, adversely affected 

20 Griffith's abilities to bid on larger, more 

21 profitable jobs which requires the posting of 

22 performance and payment bonds in excess of 

23 Griffith's bonding capacity." 

24 Do you recall any requests by Griffith 

25 for bonding large jobs that were turned down 
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1 while the Willow Run receivable remained on 

2 Griffith's books? 

3 . A. I can't tell you that I recall any 

4 specifics. The -- with bonding relationships, 

5 there is a lot of dialogue, you know --

6· Q. You mean verbal communications? 

7 A. Verbal communication between the 

8 contractor and myself and then, depending on 

9 the nature of that, possibly with the surety, 

10 in this case Aetna, so that there are a lot of 

11 jobs that the contractor may be looking at, 

12 saying we're pursuing this, it's -- we think 

13 it's going to be in this price range, what are 

14 our chances of getting this bond, okay? 

15 So, as larger jobs carne up that were 

16 outside of the scope of his work program with 

17 Aetna, we would talk about them, and depending 

18 on how close they were to maybe the scope of 

19 his work program, I would either tell Dave --

20 say David, that's not going to fly or let me 

21 call the Aetna and see where they stand on 

22 this, but as far as remembering specifics, it's 

23 hard, because there is just so much 

24 interaction. 

25 Q. So, are you saying that that did happen 
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1 on occasion, you just don'~ remember the 

2 specific names of the jobs? 

3 A. Right, yes. 

4 Q. Did the fact that there was this 

5 $100,000 receivable on Willow Run that was not 

6 considered a liquid asset, did that affect 

7 Griffith's relationship with Aetna in any other 

8 way? 

9 A. It was primarily a financial detriment 

10 from his total bonding capacity. It certainly, 

11 the fact that the job went bad, while there is 

12 no concrete -- it did not have a concrete 

13 detrimental effect to them, it was certainly 

14 something that they noticed and, you know, were 

15 aware of it, and I can't say it was -- had a 

16 positive impact. 

17 Q. You mean.no concrete effect other than 

18 the financial. 

19 A. Right. There was definite financial. 

20 It affected them definitely from a financial 

21 standpoint in his ability to pursue the larger 

22 jobs. I can only think that had the job gone 

23 well, you know, then it goes sort of in the 

24 plus column. At some point, they get to, you 

25 know, which way they are going to lean on 
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1 certain situations. When the job went bad, you 

2 know, I think that that stays in their mind, 

3 that that was a problem. 

4 

5 

6 

7 

8 

9 

10. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

* 
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1 Q. From your 20 years of experience 

2 representing Aetna or representing clients to 

3 Aetna, do you have a feel for what they will 

4 and won't accept as a project on bonding? 

5 A. That's really sort of individually 

6 developed. Bonding, you know, a lot of 

7 insurance is a commodity. Bonding isn't. 

8 There is a relationship that's developed 

9 between the surety, the client and the broker, 

10 and you sort of develop a working 

11 relationship. 

12 Q. And based on your working relationship 

13 with Griffith and with Aetna, did you have a 

14 sense of whether Aetna would or would not 

15 accept particular bond requests from Griffith? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Yes. 

* * 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

14 * * 13 

15 

16 

17 

18 

19 

20 

21 

22 Q. Now, at the time that L. F. Jennings 

23 first contacted you about Willow Run, had you 

24 ever heard of Mr. Pitrelli? 

25 A. No, sir, I had not. 
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1 Q. What about Mr. Cregger? 

2 A. No, sir, I had not. 

3 Q. What about Samir Qreitem? 

4 A. No, sir. 

5 Q. What about Tony Qreitem? 

6 A. No, sir. 

7 Q. What about Najla Associates? 

8 A. No, sir, no. 

9 Q. You had not had any dealings of any 

10 kind with any of those people. 

11 A. No, sir, I had not. 

12 Q. Now, after L. F. Jennings contacted 

13 you, I think you testified they sent you a bid 

14 package? 

15 A. Yes, sir. They sent a set of plans. 

16 Q. A set of plans, and why did they do 

17 that, do you know? 

18 A. They exp~ained the situation, that it 

19 was a job that they knew Mr. Cregger from 

20 another -- through -- knew Mr. ~regger's son, 

21 and so we were -- we then were able to get the 

22 plans, and we started asking questions on it 

23 and confirming that the job would be a pretty 

24 good one for us to bid on. 

25 Q. And did·you submit a bid? 
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1 A. Yes, sir, we did. , 

2 Q. Let me show you what has been marked as 

3 Plaintiff's Exhibit 45. Would you tell the 

4 jury what that exhibit is, please. 

5 A. Yes, sir, it's a -- let me make sure of 

6 something. Yes, this is our proposal dated 

7 July the 30th, 1992 to Mr. Cregger with 

8 reference to the Willow Run Shopping Center. 

9 Q. Okay, the first page, is that your 

10 signature? 

11 A. Yes, sir, it is. 

12 Q. Okay. And why are you writing to Mr. 

13 Cregger? 

14 A. After talking with Mike Killia of L. F. 

15 Jennings, he had given us the name of Mr. 

16 Cregger, and we contacted him and discussed the 

17 fact that we would be putting a proposal 

18 together as a basis of introducing ourselves to 

19 him. 

20 Q. So, your company took the plans and 

21 formulated a price. 

22 A. Yes, sir. 

23 Q. And then you were submitting this price 

24 to Mr. Cregger? 

25 A. Yes, sir. 
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1 Q. Now, attached to Exhibit 45 is a 

2 document entitled Qualifications. What are 

3 tho~e? 

4 A. These are -- it's pretty self-

5 explanatory. They are the following 

6 qualifications and exclusions for this specific 

7 bid·to be put to-- to be attached to the 

8 price, to the proposal. 

9 Q. Who prepared the qualifications? Did 

10 that come from the people supplying you the 

11 plans or did it come from you? 

12 A. No, sir, it comes from me. 

13 Q. These, in effect, qualify your bid? 

14 A. Yes, sir. 

15 Q. Is that a fair way to explain it? 

16 A. Yes -- they -- yes, they are conditions 

17 that we don't see as clear on the plan or clear 

18 within some contract provi~ion that we would 

19 like to be sure, work on and get in the 

20 contract. 

21 Q. So that there is no misunderstanding 

22 between the parties later on. 

23 

24 

25 

A. That's correct. 
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1 

2 

3 

4 

5 

* * * 6 

7 Q. Mr. Peacock, would you explain to the 

8 jury what qualification W is? 

9 A. This is specifically our request or our 

10 qualification that an escrow agreement or a 

11 set-aside agreement be established for the 

12 funding of the project. 

13 Q. And you asked for this back in July of 

14 1992? 

15 A. Yes, sir. 

16 Q. And how much of an escrow were you 

17 requesting to be set aside under this 

18 subparagraph W of your qualifications? 

19 A. At least the total of the proposed base 

20 bid sum. 

21 Q. And how much was that? 

22 A. $650,000 -- $650,574. 

23 Q. Now, why were you asking for or 

24 qualifying your bid with a provision that would 

25 require the owner to put the full amount of the 
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1 contract into an escrow? 

2 A. Well, it was not fully evident to us 

3 where the source of funding was coming from, 

4 and it is very important that the money be 

5 available to be paid so that you don't -- we 

6 perform the work before we're paid, and so that 

7 we're not performing work and then not having 

8 the money available. 

9 Q. Were you told by Mr. Cregger that the 

10 shopping center was going to be financed 

11 without a bank involved or did you otherwise 

12 learn that? 

13 A. We were told by Mr. Cregger during --

14 Q. That the --

15 A. -- during the bid process or very 

16 shortly thereafter. 

17 Q. And so you understood at this time ~hat 

18 the Qreitems would be putting up the money to 

19 build the center themselves? 

20 A. Yes, sir, that is correct. 

21 Q. Rather than borrowing it from some 

22 bank. 

23 

24 

25 

A. That is correct. 

Q. Did that cause you any concern? 

A. Only the fact that we don't have any 
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1 way to attach our rights. , It's much more 

2 difficult to collect your money from an owner 

3 than it would be to -- directly than it would 

4 be to collect it from a bank, because there is 

5 typically there is a construction 

6 transaction that takes place. This was not a 

7 construction loan. A permanent loan would be 

8 similar to this same thing as an owner paying 

9 you. 

10 Q. Did the Qreitems or Najla ever divulge 

11 to you the source of the funding that they were 

12 to use to pay the $650,000? 

13 A. No, sir, not specifically. They 

14 indicated that it would be from one of their 

15 bank accounts. 

16 Q. But they didn't show you any documents 

17 that they had the financial wherewithal to 

18 build the center? 

19 A. Well, we contacted their bank, and they 

20 would not give us specifics about his -- about 

21 how much money wa·s in the account-. 

22 Q. And did that cause you concern? 

23 A. It caused us a great deal of concern, 

24 but the banker was very assuring that there was 

25 -- that they had plenty of money to pay for 
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1 this size contract. 

2 Q. Okay. Well, when you heard that, did 

3 you· just drop the idea of having an escrow? 

4 A. No, sir, we did not. 

5 Q. There was a construction contract 

6. ultimately negotiated, correct? 

7 A. Yes, sir. 

8 Q. Okay. And did you participate in those 

9 negotiations? 

10 A. Yes, sir, I did. 

11 Q. Were you represented by an ~ttorney? 

12 A. No, sir, I was not. 

13 Q. Who were you negotiating with? 

14 A. I was negotiating with Mr. Cregger, Mr. 

15 Pitrelli and Mr. Qreitem -- Samir Qreitem 

16 predominantly. 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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1 

2 

3 

4 

5 * I * 6 

7 Q. Now, did there come a point in time in 

8 the process where you were advised that you 

9 would be required to obtain a performance 

10 bond? 

11 A. Yes, sir, there did. 

12 Q. Who imposed that requirement? 

13 A. Mr. Pitrelli. 

14 Q. And is that a requirement under the 

15 contract? 

16 A. I don't recall it being a requirement 

17 under the contract. In the AIA contract, it 

18 allows for it to be done. 

19 Q. Well, let me direct your attention, if 

20 I may, to Plaintiff's Exhibit 48, which are 

21 those two revised pages. And tur-n to page 3A, 

22 if you would. 

23 A. Yes, sir. 

24 Q. And specifically to Article 5.1.4. Do 

25 you see that? 
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1 A. Yes, sir, I do. 

2 Q. It refers to the cost of the 

3 performance and payment bond as included in 

4 your fee. 

5 A. Yes, sir, that would make it a specific 

6 provision. 

7 Q. Does that refresh your recollection 

8 that the performance bond requirement is set 

9 forth in the contract? 

10 A. Yes, sir. 

11 Q. And who was to pay for that? 

12 A. We were as the contractor. 

13 

14 * * 15 

16 

17 

18 

19 

20 

21 

22 

23 Q. Did your bonding company convey to you 

24 any concerns about the fact that the project 

25 was self-financed by the Qreitems? 
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1 A. Yes, sir, they expressed concerns 

2 specifically that -- that they wanted to know 

3 where the source of the financing was, and when 

4 it was self-funded, they were very interested 

5 in where the funding -- where the money would 

6 come from. 

7 Q. And what did you tell them? 

8 A. I had explained to them that we were 

9 trying to negotiate an escrow agreement to 

10 cover the -- the event of non-payment. 

11 Q. Let me show you what has been marked as 

12 Plaintiff's Exhibit 7. Would you tell the jury 

13 what that is, please? 

14 A. Yes, sir, it's a letter of November 

15 24th, 1992 from myself to Mr. Cregger, and it 

16 is letting him know that the bond -- that the 

17 bonding company is preparing a performance and 

18 payment bond, an~ it's requesting that for 

19 finalization of the bond, that confirmation of 

20 financing or escrowed funds be ·set aside, and 

21 attached to it is a -- is a confirmation of an 

22 esc·row -- of an escrow format letter that we 

23 were requesting. 

24 Q. 

25 Cregger? 

And did you forward this letter to Mr. 
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1 A. Yes, sir, we did. 

2 Q. And do you know whether he received 

3 it? 

4 A. Yes, sir, he did. 

5 Q. Page 2 of your letter is the first 

6 draft of the escrow agreement? 

7 A. Yes, sir. 

8 Q. So, you proposed the original draft to 

9 Mr. Cregger. 

10 A. Yes, sir, I did. 

11 Q. Now, in this draft, the amount to be 

12 set aside is $130,000. 

13 A. Yes, sir. 

14 Q. Could you tell the jury how you got 

15 from your qualifications, where you wanted 

16 $650,000 to be set aside, now in November of 

17 '92 to only having $130,000 set aside? 

18 A. We -- it had been negotiated that it 

19 would be unreasonable to put the $650,000 

20 completely aside in an agreement due to the 

21 fact that the Qreitems had the mdney to pay for 

22 the project, and they would pay specifically 

23 they would pay their payments from a -- from 

24 their specific accounts, and we did a cash flow 

25 analysis and determined that the -- that the --
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1 with the exception of one morith, the maximum 

2 amount of money we would draw would be just 

3 under $130,000. 

4 

5 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

* 14 

15 Q. Now, did you receive any concessions 

16 during your negotiations with Mr. Cregger in 

17 return for dropping the amount to be put into 

18 escrow from $650,000 to $130,000? 

19 A. Yes, sir, we felt we had in the fact 

20 that Mr. Cregger's law firm would hold the 

21 escrows so that we would be able to draw -- so 

22 that we had a reason ·for the owner or a way, a 

23 mechanism, if you will, for the owner to 

24 replenish the escrow in the event that it got 

25 paid, that the funds got paid out of the 
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1 escrow. 

2 Q. Let me show you what's been marked as 

3 Plaintiff's Exhibit 12. What is Exhibit 12? 

4 A. It's a -- it's the January 15th -- it 

5 is the escrow agreement, the January 15th, 

6 1993 --

7 Q. The final escrow agreement? 

8 A. It is the final escrow agreement with 

9 all of the signatures, yes, sir. 

10 

11 * 1::. 

13 

14 

15 

16 Q. What I would like you to do, Mr. 

17 Peacock, is if you will grab Plaintiff's 

18 Exhibi't 7, which has your draft escrow 

19 agreement, and compare that to the first page 

20 of the final escrow agreement marked as Exhibit 

21 12. Do you have that? 

22 A. Yes, sir, I do. 

23 Q. On page 1 of the final escrow 

24 agreement, there are a series of conditions 

25 marked with (i), (ii) and (iii). Do you see 
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1 that? 

2 A. Yes, sir, I do. 

3 Q. Were those provisions included in the 

4 draft that you initially forwarded to Mr. 

5 Cregger? 

6 A. No, sir, they were not. 

7 

8 

9 

10 

11 

* 12 

13 

14 

15 

16 

17 

18 

19 Q. And I would like to focus your 

20 attention on those provisions, Mr. Peacock. 

21 Did you propose these changes or did they come 

22 from Mr. Cregger? 

23 A. No, sir, these provisions came from Mr. 

24 Cregger. 

25 Q. In return for you dropping the amount 

For The Record, Inc. 
Suburban Maryland (301)870-8025 

Washington, D.C. {202) 833-8503 
98 



Testimony of Peacock-DIRECT 

568 

1 to be funded? 

2 A. Yes, sir. 

3 Q. Let's focus first on paragraph (ii), 

4 which says, "Cause the owner to reimburse 

5 within 10 days the escrow account for the sum 

6· paid over to contractor by the escrow 

7 company." 

8 Did I read that correctly? 

9 A. Yes, sir. 

10 Q. Was that an important provision for 

11 you, Mr. Peacock? 

12 A. Yes, sir, we would have to have some 

13 mechanism in case he funded -- in case the 

14 owner funded the project in a very early phase 

15 and we still had some outstanding payments due, 

16 that there was some way to get the money back 

17 into the escrow. 

18 

19 

20 

21 

22 

23 

24 

25 

* * 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 * * * 11 

12 

13 

14 

15 Q. Did Mr. Cregger discuss with you and 

16 tell you how the mechanism of causing the owner 

17 to reimburse the account would work? 

18 A. Mr. Pitrelli had the better 

19 relationship with the Qreitems, and Mr. Cregger 

20 explained to me that Mr. Pitrelli would have 

21 the money put into the -- put into the escrow 

22 in the event that they did not pay it. At the 

23 time, we did not expect them not to pay. 

24 Q. And what, if anything, did Mr. Cregger 

25 tell you as to how it would be -- how they 
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1 could cause the owner to reimburse the 

2 account? 

3 A. They were the lawyers for the -- for 

4 the project. So, I didn't really go into that 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

detail. I expected them to handle that. 

* * J . * 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

-* I 

11 * 
10 

12 

13 

14 

15 

16 

17 

18 Q. What did you and Mr. Cregger discuss 

19 about subparagraph (ii) about causing the owner 

20 to reimburse the account? 

21 A. We discussed that Mr. Cregger would be 

22 able to go with Mr. Pitrelli to get the 

23 Qreitems to put money back into the account. 

24 

25 

Q. Did Mr. Cregger tell you that? 

A. Yes, sir, he did. 

For The Record, Inc. 
Suburban Maryland (301)870-8025 

Washington, D.C. (202)833-8503 

10~ 



Testimony of Peacock-DIRECT 

573 

1 Q. Did you rely on that? 

2 A. Yes, sir, I did. 

3 Q. Now, just above subparagraph (i) there 

4 is a statement that says, "Should owner fail to 

5 pay the contractor any progress payment in a 

6 timely manner, contractor shall notify this 

7 escrow company, and it is hereby agreed by the 

8 parties hereto as follows." 

9 Whose language was that? Was that in 

10 your draft? 

11 A. No, sir, I don't believe it is, but if 

12 you will give me just a second, I will check 

13 it. I don't -- no, sir, it was not. 

14 Q. Would that have been added by Mr. 

15 Cregger, then? 

16 A. Yes, sir, it would have. 

17 Q. Was anybody else involved in this 

18 negotiation besides you and Mr. Cregger? 

19 A. No, sir. 

20 Q. At any time during the course of your 

21 company's work on Willow Run, did you ever 

22 notify the escrow company that the owner had 

23 not timely paid a requisition that was due? 

24 

25 

A. No, sir, I had not. 

Q. Let me show you what has been admitted 
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1 into evidence as Plaintiff"s Exhibit 13. For 

2 the record, Your Honor, that's Mr. Samir 

3 Qreitem's letter to Mr. Pitrelli dated 

4 September 30, 1993 authorizing the release of 

5 the money from the escrow. 

6 Did anybody send you or your company a 

7 copy of that letter? 

8 A. No, sir, they did not. 

9 

10 

11 

12 

13 * * 14 

15 

16 

17 Q. Did Mr. Qreitem ever notify you that ·he 

18 had authorized Mr. Pitrelli to release the 

19 $103,000 from the escrow? 

20 A. No, sir, he did not. 

21 Q. Did Tony Qreitem do that? 

22 A. No, sir, he did not. 

23 Q. Did Mr. Pitrelli contact you after he 

24 received this letter and tell you that he had 

25 been notified to release the money? 
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1 A. No, sir. 

2 Q. Did Mr. Cregger do that? 

3 A. No, sir. 

4 Q. To your knowledge, did anybody do that 

5 with respect to anyone in your company? 

6 A. No, sir. 

7 Q. When was the first time that you 

8 learned that the $103,000 referenced in Mr. 

9 Qreitem' s letter ·of September 30 had been 

10 released from the escrow account? 

11 A. Mr. Kennedy in my office came in to --

12 came in with a copy of a check that had been --

13 that was on a title company letterhead instead 

14 of the -- of the typical Najla check and asked 

15 me did I know anything about it, and we went --

16 we went and dug up the escrow agreement to find 

17 out why had it been released from the escrow, 

18 and that was -- it was after a Wednesday 

19 morning meeting. 

20 Q. How had Mr. Kennedy come into 

21 possession of th~ copy of the check, if you 

22 know? 

23 A. It's very standard that Kevin puts in 

24 once Debbie Stewart deposits checks, and 

25 it's very standard for him to go through on 
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1 Wednesday morning to check' with the different 

2 -- check on the different jobs, see which 

3 one's payments come in, then he clears the 

4 check, throws the copy away. In this 

5 particular case, it was a different check. It 

6 wasn't -- it was not a Najla Associates check 

7 or a Sam Qreitem check. So, we were somewhat 

8 concerned, and that's when we looked at the 

9 escrow agreement. 

10 

11 * * 12 

13 

14 Q. Let me digress just for a minute. You 

15 were present when Ms. Stewart was asked did she 

16 ever take monies from other jobs and use them 

17 to pay subcontractors on Willow Run. Do you 

18 remember that? 

19 A. Specifically today there has been a lot 

20 of information, sir, I don't know, but it's a 

21 very common practice for us that we don't pay 

22 money from one job to the next. 

23 Q. Now, would you -- and why is that? 

24 Tell the jury why you don't do that. 

25 A. Well,· I mean, you want to make sure 
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1 that you're paying for the'work that you're 

2 that you're performing on someone's job, so 

3 that you don't create a problem with -- if you 

4 were to pay -- if. you were to put out more 

5 money than you had and you were not able to pay 

6 for another job, you could get yourself in 

7 trouble with -- with a lot of subcontractor 

8 disputes or a lot of liens. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 * * * 11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 Q. After you learned.that this money had 

22 been released from the escrow account, did 

23 anybody call you or otherwise contact you and 

24 say, in effect, David, if you give the money 

25 back and put it back in escrow, we will cut you 
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1 another check ·from a different account, don't 

2 worry about it? Did that ever happen? 

3 A. No, sir. I was the one that called and 

4 asked about getting the escrow replenished, and 

5 I followed it up with a letter. 

6 Q. Who did you call? 

7 A. I contacted Mr. Cregger, and I 

8 contacted Mr. Pitrelli. 

9 Q. By phone? 

10 A. By phone and followed it up with a 

11 letter. 

12 Q. And did you do that on the Wednesday 

13 that you learned about the check from Mr. 

14 Kennedy? 

15 A. No, sir, I'm pretty sure it took me a 

16 couple of days. I mean, I've got other things 

17 going on, but I was trying to write the letter, 

18 and I wanted to make sure I wrote it real 

19 specific, because it was very -- I mean, I was 

20 very concerned at this point. 

21 

22 

23 

24 

25 

* * * 
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2 * * 
1 

3 Q. What did you tell Mr. Pitrelli? We can 

4 take them in any order, I don't know who you 

5 talked to first, but let's start with Mr. 

6 Pitrelli. 

7 THE COURT: Can you give us some time 

8 frame, also, these conversations with Mr. 

9 Pitrelli and Mr. Cregger, can you give us a 

10 time frame? 

11 THE WITNESS: Oh, like the afternoon 

12 after I understood the escrow was out or it may 

13 have been the following mornin~ or afternoon. 

14 It was before this letter. I don't write 

15 letters without first making phone calls. 

16 That's just a typical habit. 

17 BY MR. MORRISON: 

18 Q. So, this would be between October 6th 

19 and October 8th. 

20 A. Yes, sir. 

21 Q. Okay. And what did Mr. -- what did you 

22 tell Mr. Pitrelli? 

23 A. I asked specifically to have the escrow 

24 replenished so that -- basically because I was, 

25 as you can see, the letter is copied to Mr. 
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1 Gilmore, and we were arguing about some 

2 savings, some money that I owed the Qreitems 

3 about some savings, and then they didn't -- we 

4 were trying to also change up some tenant work 

5 that they didn't have plans for. And so we 

6 were under that, and I felt that this payment 

7 had been taken out of the escrow so that it 

8 would cut us off and not have the access to the 

9 final funds that we also needed. 

10 

11 
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. 623 

* * * 

THE COURT: 'I'm sure you'll stop him if 

25 he tries to go b,eyond that but I think that it 
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1 is a given that a business ds going to make 

2 financial projections. It happens all the 

3 time, forecasting. It happens all the time 

4 based on historical business. This is not a 

5 new business as I understand, not a start up. 

6 If this were a start up I think you 

7 would be making up out of whole cloth. We 

8 don't have that. This case has been around 

9 more than five years. 

10 

11 

12 

13 

14 
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* * 
Q. Now, let me show you what has been 

16 marked as Plaintiff's Exhibit 88. Would you 

17 please identify what this exhibit is. 

18 A. This is the arbitration final statement 

19 of claim of our claim to the arbitrator 

20 appealing to try to get our money paid. 

21 Q. And would you tall the jury, please, 

22 what the amount of the claim was that you had 

23 submitted in the arbitration? 

24 A. I believe it was about $115,000. Let 

25 me confirm it. It was $115,245. 
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1 

2 

3 Q. After the payment problem arose on 

4 Willow Run did your company attempt to secure a 

5 banking line of credit? 

6 A. Yes, sir, we did. 

7 
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1 

2 

3 Q. Did Horizon Bank extend a line of 

4 credit to you? 

5 A. No, sir. 
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company 

Bank? 

A. 

687 

* * * 
After your loan application did your 

receive a line of credit from Signet 

No, sir, we did not. 

* * * 
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* 
.. 

* * 
8 Q. After Qreitems and Najla paid you the 

9 $100,000 that you were due were you able to 

10 secure a line of credit? 

11 A. Yes, air, we did secure a line of 

12 credit after with Commercial Bank. 

13 Q. Approximately how long after you 

14 received the hundred thousand dollars payment 

15 on this job were you able to get a line of 

16 credit? 

17 A. We cleaned it up like within the · 

18 month. 

19 

20 

21 

Q. Within a month? 

A. Yes, air, we had our full credit line. 

Q. What was the amoun~ of the line of 

22 credit that you obtained after the Qreitems and 

23 Najla paid you the $100,000? 

24 

25 

A. $150,000. 

Q. Okay. Now, after the payment problem 
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1 arose on Willow Run did you~ make any effort to 

2 increase the amount of the work program that 

3 you could use from your bonding company? 

4 A. we are pretty much constantly trying to 

5 increase our work program with a bonding 

6 company and we've made a lot of different 

7 efforts. 

8 Q. Who was your bonding company? 

A. Aetna. 9 

10 Q. In your experience do contractors 

11 typically deal with more than one surety or 

12 have more than one surety relationship at a 

13 time? 

14 A. You really can't because of the way 

15 I mean, I think Mr. Warfield said it best it's 

16 like a marriage. You're kind of there. You 

17 have one wife. You deal with one and you 

18 don't some things you get. You don't get 

19 other things and most all of our conversations 

20 are with David Warfield. We met additionally 

21 with Aetna's people and we.meet with them on a 

22 quarterly basis but we don't meet specifically 

23 with --
. 

24 Q. At the time of the Willow Run problems 

25 what was the amount of the work program 
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1 extended to you by Aetna? 

A. Two and a half million dollars. 2 

3 Q. Would you explain to the jury what the 

4 work program is? What does that mean? 

5 A. Basically a work program is what Aetna 

6 allows you to do in volume of bonded business 

7 and they look at your business -- your total 

8 business and they give you advise or I 

9 shouldn't say Aetna. 

10 David Warfield and I talk weekly, 

11 sometimes biweekly, sometimes· weekly depending 

12 on how much activity there is as to where we're 

13 going and whether or not we can increase that 

14 work program or whether or not this work 

15 program needs to be throttled back, and when 

16 you have a situation like Willow Run, you have 

·17 to have a lot more conversation about the 2.5 

18 million. 

19 If you're if you have all your 

20 payments and your total job is in pretty good 

21 working order then aometim~s you can get like 

22 a -- you maybe can get a $3 million work 

23 program instead of a $2.5 million work program • 
. 

24 Q. What was the· effect of the nonpayment 

25 of the $100,000 ~eceivable on Willow Run to 
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1 your efforts to increase your work program 

2 above 2.5? 

3 A. We absolutely were not allowed an 

4 increase and we also were questioned if we were 

5 to get very close to 2.5. 

6 Q. Did there come a point in time during 

7 the Willow Run problems that you learned that 

8 the Qreitems or their attorneys had contacted 

9 your bonding company? 

10 A. Yes, sir, we did. 

11 Q. Had anyone representing the Qreitems or 

12 Najla or the Qreitems and Najla themselves told 

13 you in ad~ance that they were going to go and 

14 contact your bonding company? 

15 A. No, sir, they did it when we didn't 

16 accept one of their offers and basically they 

17 went around us and were trying to put pressure 

18 through Aetna. As I understood it it was 

19 pressuring us to try to do more things for 

20 them. 

21 Q. How did you find out that they had gone 

22 to Aetna? 

23 A. Because I got a call from David 
. 

24 Warfield wanting to know -- you're telling me 

25 one thing, why is this not a fact. And I was 
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1 trying to explain and he was aware of what was 

2 going on in arbitration. 

3 Q. Was it your understanding that they had 

4 contacted Mr. Warfield? 

5 A. Absolutely not. This came from like a 

6 home office of Aetna. 

7 

* "* I 8 

9 Between October 1 of 1993 and January 

10 of 1995 when you finally received $100,000 

11 payment, in that time period did you attempt to 

12 have your bonding or your work program 

13 increased above 2.5 million? 

14 

15 

16 

17 

A. We tried several times, yes, sir. 

Q. Were you successful? 

A. No, sir, we were not. 

Q. Did the bonding company increase your 

18 work program above 2.5 million dollars at any 

19 time between October of 1993 and January of 

20 1995? 

21 

22 

A. No, sir. 

Q. After you received the $100,000 payment 

23 in January of 1995 was your bonding work 

24 program increased? 

25 A. Yes, sir. 

For The Record, Inc. 
Suburban Maryland (301)870-8025 
Washington, D.c. (202)833-8503 

1Z3 



1 

2 

3 

Testimony of David Peacock-DIRECT 

694 

Q. From what to what? 

A. we were increased to $4 million. 

Q. And how soon after this receiva~le was 

4 taken care of was your work program increased 

5 from 2.5 million to 4 million? 

6 

7 

8 

9 

A. Within the quarter. 

Q. Within the three-month period of time? 

A. Yes, sir. 

Q. Did your inability to have your work 

10 program increased to the $4 million interfere 

11 with your company's ability to bid for other 

12 work? 

13 A. Yes, sir. I mean, it's like Mr. 

14 Donegan said yesterday, we definitely -- it 

15 was -- his project there was some work with 

16 Food Lion. There was a number of different 

17 jobs that we could not -- we could not meet 

18 their bid qualifications. 

19 Q. Let's start with Food Lion. ·What is 

20 Food Lion? 

21 A. Food Lion is a groc~ry chain I think as 

22 most people know and it was somebody we were 

23 trying to get on their bid program •. 
. 

24 Q. Did you receive a bid package from Food 

25 Lion during this time to bid on a job? 
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1 A. We were reviewing the one for they 

2 had one at Prince William County on a site that 

3 we had done other work on, and we were trying 

4 to get -- get to be able to bid that job. 

5 Q. Did the bid package that you received 

6 from Food Lion indicate the level of bonding 

7 that would be required in order to bid the job? 

8 A. It would require that you have to put a 

9 performance payment bond for the total amount 

10 of work. 

11 Q. Okay. And in order to bid that job at 

12 that time did you have the bonding -- was your 

13 work program at 2.5 million large enough for 

14 you to submit a bid on that job? 

15 A. No, sir, it was not. I talked it over 

16 with David Warfield and he said that we would 

17 not be able to procure the bond so we didn't 

18 approach it beyond that. 

19 Q. After your work program was increased 

20 to $4 million were you able to bid on Food Lion 

21 jobs? 

22 A. Yes, sir, we've done several since 

23 then. 

24 

25 * * 
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Q. Now, how many jobs have you bid on and 

25 received from Food Lion since this problem was 
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1 cleared up, the Willow Run problem? 

A. Four. 2 

3 Q. Four? Were those jobs successful? 

4 A. Yes, sir, they're successful. One of 

5 them is the same size as the job that we did 

6 for -- that we didn't bid on. One of them is 

7 $200,000 less and one is a $600,000 job. 

8 Q. When you said the job that we couldn't 

9 bid on, that was the Food Lion job that you had 

10 received the bids package for when your work 

11 program was only 2.5 million? 

12 A. Yes. 

13 Q. Did you during the period of time 

14 when -- strike that. 

15 During the Willow Run payment problems 

16 when your work program was 2.5 million did you 

·17 have the opportunity to bid on a job for TJ. 

18 Maxx? 

19 A. We didn't -- we were not able to bid on 

20 it. We tried to go to talk to them and sell 

21 it, and we discussed our situation. They are 

22 ver' thorough in their asking you questions, 

23 and when we discussed the project it was 

24 determined that they wouldn't allow us to bid 

25 on it. 
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Q. Were you in a position with a 2.5 

19 million work program to bid on that jo~? 

20 A. No, air, we were not. 

698 

21 Q. Did you meet the qu~lificationa in the 

22 bid package with respect to the amount of the 

23 bond that you would have to put up front to bid 

24 the job? 

25 A. No, sir, we didn't. 
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1 Q. Prior to the Willow aun payment problem 

2 had you bid and received work from TJ Maxx 

3 before? 

4 A. Yes, we done about three before then, 

S and we've done a number of projects with --

6 Q. After y~ur work program was increased 

7 from 2.5 million to 4 million, how many TJ Maxx 

8 stores did you bid and obtain? 

9 

10 

11 

12 

13 

A. We have done approximately 24 I think. 

Q. 24? 

A. Yes, sir. 

Q. What is TJ Maxx? 

A. T~ey're a department store, clothing 

14 department store. 

15 Q. How, I would like to address this 

16 project that Jay Donegan testified to yesterday 

17 which was Clopper Mill Village Center? 

18 

19 

A. Yes. 

Q. You were present when Mr. Donegan 

20 testified? 

21 A. Yes. 

22 Q. Did you receive a bid package with 

23 respect to the Clopper Mill Village Center 

24 package? 

25 A. Yes, sir. We reviewed it and talked to 
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1 Mr. Donegan and determined that with the 

2 phase -- if we broke it apart in phases that 

3 one of the phases was still too large for us to 

4 bond under our program. 

5 Q. What was the or what ia the Clopper 

6 Mill Village Center? 

7 A. It's a shopping center. It has a 

8 grocery store with some shops and parking lots. 

9 Q. Do you recall approximately how large 

10 it is? 

11 A. Yes, sir. It was roughly 7 million 4 

12 roughly. 

13 Q. Did you know Mr. Donegan before you 

14 were in discussions about bidding this job? 

15 A. Yes, sir, I did. 

16 Q. How did you know Mr. Donegan? 

17 A. we had worked together before and I had 

18 done other work. I consulted with him on other 

19 work, and I had done -- provided construction 

20 management services for him before. 

21 Q. Where had.you and Mr. Don~gan worked 

22 before? 

23 

24 

A. Trammell Crow Company. 

Q. Did you and Mr. Donegan discuss your 

25 company's ability to bond the Clopper Mill 
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1 Village Center job? 

2 A. Yes, sir, we did. 

3 Q. Would you tell the jury your side of 

4 that discussion? 

5 A. When we reviewed the bid package we 

6 determined that one of the components was -- it 

7 was about 3 million. A little over 3 million, 

8 maybe 3 million 2 that -- with a 2 million 5 

9 bonding limit we were not able to be able to 

10 participate in that job, and we couldn't break 

11 any of the components down any smaller than 

12 that. 

13 Q. So even if the company had broken it 

14 down into phases with a 2.5 million work 

15 program you still couldn't bid it? 

16 A. No, sir, we could not. 

17 Q. After your work program was increased 

18 to $4 million have you bid other jobs and 

19 obtained them in projects involving Mr. 

20 Donegan? 

21 

22 

23 

A. Yes, sir. 

Q. Would you tell the jury what those are? 

A. We're doing a project very similar to 

24 the Clopper that we put together in I believe 

25 it was May of this year. It's 7 million 3, 7 
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1 million 2. 

2 Q. That's the contract value? 

3 A. Yes, sir. 

4 Q. What is the name of that project? 

5 A. It's Ashburn Farm and Village. 

6 Q. Where i~ that located? 

7 A. In Ashburn, Virginia. 

8 Q. How are you able to strike that. 

9 Did the bid package on that job require a 

10 performance bond? 

11 A. Yes, sir, it does. 

12 Q. With a work program of 4 million how 

13 are you able to bond the project in excess of 7 

14 million? Would you explain to the jury how 

15 that works? 

16 A. Yes. We established a very similar 

17 structure so that we're bonding the site work 

18 as one package. We're bonding the building as 

19 another package and we're actually -- we 

20 actually have the tenant work -- in this 

21 particular case we have negotiated to exclude 

22 it from the bonding package. 

23 Q. What is Mr. Donegan's role at Ashburn 

24 farms? 

25 A. He is -- he leases the project and he's 
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1 one of the owners. 

2 Q. Now, what was the other project that 

3 you've done with Mr. Donegan since your work 

4 program was increased to $4 million? 

5 A. We're working on a project called Kings 

6 Town Village or Kings Town Center down in 

7 Alexandria. 

8 

9 

10 

11 

12 

Q. What is the nature of that project? 

A. It's a shopping center. 

Q. About how large? 

A. It will be about 5 million 2. We're 

closing we've done one section. We have not 

13 gone into the total 5 million 2. 

14 Q. Would you explain how you were able to 

15 bond that job with a work program of $4 

16 million? 

A. Again we're bonding it within phases, 

18 within relative phases. 

19 Q. Now, would you explain to the jury how 

20 the bonding in phases works in terms of what 

21 happens to your bond capacity as you complete 

22 one phase and begin another phase? 

23 A. We discussed with David Warfield 

24 basically as to wher~ the exposures are to not 

25 being able to in~lude different work, and in 
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1 the cases of where payments.are going vary 

2 smoothly and where the work is going smoothly 

3 ·and being performed timely, then we end up 

4 with -- you make assessments. 

5 Although you have a million dollars 

6 bond, I'm going.to use round terms, but if you 

7 have a million dollars bond out and you've 

8 completed 80 percent of the work, your work 

9 program can vacillate over so contracts may add 

10 up to mora than the work program, but the 

11 amount of work to perform --

12 Q. Contract work in each of the phases 

13 overlap? 

14 

15 

16 

A. Yes, sir, they can. 

Q. Why is that? 

A. Because obviously you're performing 

17 some of the work gets performed so that it 

18 reduces the amount of completion exposure. I 

19 mean, the bonding company sec~ras aga~nst 

20 completion and payment of your subcontractors. 

21 And so when you're showing you're 

22 paying and you're showing you're getting paid 

23 and you show the completion than they sea that 

24 you don't have as much exposure. 

25 Q. Let's turn now to Patsmart. What is 
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1 Petsmart? 

2 A. Petsmart is a project that we were 

3 looking at. 

4 Q. What is Petsmart? What kind of 

5 business is it? 

6 A. I'm sorry. It's an animal food store, 

7 supply store, veterinarian clinic. 

8 Q. Generally or typically how large are 

9 their stores? 

10 A. They're about a million and a half 

11 dollars. 

12 Q. Prior to Willow Run had you bid and 

13 received jobs from PetSmart? 

14 

15 

16 

17 

A. Yes, we had done two. 

Q. Two jobs? 

A. Yes, sir. 

Q. During the Willow Run payment problem 

18 did you receive a bid package to build another 

19 Petsmart project? 

20 A. Yes, sir, we did. 

21 Q. Did that bid package require the 

22 posting of a performance bond in order to bid 

23 the job? 

24 

25 

A. Yes, sir, it did. 

Q. Were you able to meet that requirement 
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1 of the bid package during tbat time? 

A. No, sir, we were not. 2 

3 Q. After your work program was increased 

4 from 2.5 million to 4 million, have you bid on 

5 other PetSmart projects? 

6 

7 

8 

9 

A. Yes, si~, we have. 

Q. And have you won those bids? 

A. We've done four or five. 

Q. Of roughly the same value, larger, 

10 smaller, what? 

11 A. Two are smaller. Most of these are 

12 smaller in this particular case. 

13 Q. Let me direct your attention to Super 

14 Fresh. During the Willow Run payment problem 

15 were you afforded an opportunity to bid on a 

16 Super Fresh project? 

17 A. Yes, sir, we discussed with one of the 

18 Super Fresh repreaentativ~s about bidding. 

19 Q. And would you tell the jury your aida 

20 of that discussion, please. 

21 A. Yes, sir, it was talking with Tom 

22 O'Neil, and he was -- we had done four or five 

23 Super Freshes over the years with Tom and I was 

24 trying to get on his bid list and wanted to gat 

25 on his bid program and he explained to me that 
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he would --
THE COURT: Don't tell us what he 

said. 

THE WITNESS: Okay. I'm sorry, sir. 

THE COURT: Save us a little time. 

THE WITNESS: How do I do this? 

BY MR. MORRISON: 

Q. During the Willow Run were you able to 

9 get on Super Fresh's bid list? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. No, sir, we were not. 

* * . 

Q. What was your understanding of why you 

24 could not gat on the bid list at Super Fresh 

25 while the Willow Run problems existed? 
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1 A. Because we couldn't bond past 2.5 and 

2 on Willow Run we had bonds outstanding. 

3 Q. What other companies were you unable to 

4· bid for during the Willow Run project? 

5 A. we were unable to bid specifically 

6 large projects that we were trying to get on to 

7 was the Fried Companies -- was a shopping 

8 center and again in Alexandria down in the 

9 Springfield area that had a Best Buy store in 

10 it and we also had --

11 Q. Do you recall how large the job was or 

12 would have been? 

13 A. It was about 4.5 million. 

14 Q. This bid opportunity came up during the 

15 Willow Run situation? 

16 A. Yes, sir, it was in the late fall 

17 of '94. 

18 Q. With a work program of 2.5 million were 

19 you in a position to submit a bid on that job? 

20 A. Ho, sir, we were not able to. 

21 Q. If your wark program had been $4 

22 million at that time would you have been able 

23 to qualify to submit a bid? 

24 

25 

A. Yes, sir, we would have. 

Q. You were going to mention another 
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project. 

A. Yes, sir, and we also talked to Tom 

Bundy with Manakin in Columbia to try to work 

on a shopping center with a Marshal's that 

about -- I believe it was about a million one. 

Q. Would you explain your side of the 

conversation on that job? 

A. We explained to -- I explained to Tom 

Bundy -- we had done two projects with him and 

I explained to him our situation and so that in 

the event that his company required a bond 

specifically out of us or required other 

financial obligations such as a letter of 

credit from a bank that we would not ~· able to 

do that and so we ended up that we ware not 

able to bid the job. 

Q. was your company's inability to obtain 

a line of credit during the Willow Run payment 

problems -- did that in any way hurt or help 

your efforts to be in a position to bid these 

jobs? 

A. It would not allow us to look for other 

substitutes such as the letter of credit or to 

take a line of credit to substitute for a bond, 

and it would not. allow us to let's say make a 
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1 hard pleading case to the different owners 

2 that -- to show additional financial stability 

3 and ·capability. 

4 Q. In your experience have you been able 

5 to substitute a line of credit for a portion of 

6 the contract value otherwise to be covered by a 

8 

9 

10 

11 it. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Yes, sir, we have. 

Q. Is that standard in the industry? 

A. We have done it, yes, sir. I have done 

* I * * 
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* * 

21 Q. Mr. Peacock, before the break we were 

22 discussing page 5 of Plaintiff's Exhibit Number 

23 112. Do you have that in front of you, sir? 

24 A. Yes, I do. 

25 Q. Does that describe all of the jobs that 
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1 you've indicated to the jury that you couldn't 

2 bid on? 

3 A. Yes, sir. 

4 Q. Next to the listing of the jobs 

5 themselves is a column entitled "value of 

6 jobs." Do you see that? 

7 A. Yes. 

8 Q. What do those numbers mean? 

9 A. Those were the contract values or the 

10 proposed contract values of the different jobs. 

11 Q. Then you've got a total there for all 

12 those added up? 

13 A. That is correct. 

14 Q. Now, the next column is entitled gross 

15 profit at 7.94 percent. Would you tell the 

16 jury what means, please? 

17 A. Yes, sir. We took the records that we 

18 compiled over -- we do it monthly, quarterly, 

19 sometimes annually and basically took 

20 everything. our gross profit since we started 

21 the company averaged to be .just under 8 percent 

22 or in this case 7.94 percent. 

23 Q. And what were the records that you used 

24 to calculate the 7.94 percent? 

25 A. These are -- are work papers that we 
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3 Q. Where does the accounting information 

4 come from? Where in your company? 

5 

6 

A. From me in work papers. 

Q. These are from your books of 

7 accounting? 

8 A. Yes, sir. 

9 Q. Does your bonding company require you 

10 to generate financial statements? 

11 

12 

A. Yes, sir, they do. 

Q. And do you know the purpose for that 

13 requirement? 

14 A. They review that as a critical 

15 component that somebody besides myself has 

16 looked at the information that I'm providing 

·17 and they give it and the accountant certifies 

18 to the -- to the -- to anyone but specifically 

19 to the bonding company that they've reviewed 

20 the records, in some cases audi~ed the records. 

21 Q. How often are the financial statements 

22 prepared? 

23 A. They're reviewed on a quarterly basis 

24 but they're compiled and/or audited on an 

25 annual basis. 
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1 Q. Now, would you do t~e math for the 

2 jury? If you apply the gross profit toward the 

3 · value of those jobs what figure did you come 

4 out with? 

5 A. For instance, on the Food Lion we had 

6 value of the jop as 1 million 4. It would have 

7 led to a gross profit of $111,160. 

8 Q. That's a calculation all the way down 

9 the page? 

10 A. Yes, sir, that goes to each number. 

11 Q. Let me direct you to historical bid 

12 ratio. What is that? Do you see that? 

13 

14 

15 

A. Yes. 

Q. What is that? 

A. That's when we take -- in this case we 

16 looked at all of the jobs off of our jobs bid 

17 list and jobs we hmd performed which have 

18 obviously been done and we divided the bids, 

19 the jobs performed over the total amount and 

20 determined that we get approximately -- I think 

21 it was about 47 percent and we rounded it to 45 

22 percent in this particular calculation. 

23 Q. Let me show you what has been marked as 

24 Plaintiff's Exhibit Number 120. would you 

25 explain to the jury what that exhibit is, 
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1 please? 

2 A. Yes. This is a list -- we keep a list 

3 because we refer into -- the jobs that we have 

4 bid, we keep a list of where we've catalogued 

5 them and in this particular case we ended up 

6 going back and taking this list and it's called 

7 a job bid file in the superintendent's room. 

8 It's not very legible at the top but it's the 

9 report of all the jobs that we bid. 

10 Q. And you use all that information to 

11 calculate the 45 percent? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Yes, sir. 

* * * 
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* * 

21 Q. Would you·explain to the jury how you 

22 calculated what your damages are from not 

23 being able to bid these jobs? Would you 

24 explain how -- what the number is and how you 

25 arrived at that, sir? 
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1 A. Okay. we took the cost of the the 

2 value of each job and we multiplied it times 

3 our average gross profit and that gives you 

4 like I spoke on Food Lion 111,000, TJ Maxx was 

5 55,000, these are rounded numbers, down through 

6 the Clopper Mill for instance is 590,000, and 

7 that totals to $1,500,000. 

8 Obviously we didn't do all of the 

9 jobs. We wouldn't have gotten all of the jobs, 

10 but we would have successfully -- typically we 

11 are successful on 45 percent of the jobs, so we 

12 multiplied the 1.5 million times the 45 

13 percent, and 

14 

15 

16 

17 

18 

19 

2r 

21 

22 

23 

24 

25 

Q. What is that number? 

A. That number is $675,297. 

* * 
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1 * * 2 Q. Now, you were present in the courtroom 

3 yesterday when the Horton Drywall 

4 representative testified? 

5 

6 

7 

8 

9 

A. Yes, air, I did. 

Q. Who was that? 

A. Jeff Martinson. 

Q. How do you know Jeff Martinson? 

A. Jeff and I have been working together 

10 since 1991. 

11 

12 

Q. What is the business of Horton drywall? 

A. They do drywall ceilings and 

13 exterior -- what's called exterior insulated 

14 finish, the skin for it. 

15 Q. You heard Mr. Martinson testify that 

16 his company could no longer do business with 

·17 your company? 

18 

19 

A. Yes, air. 

Q. And did you and Mr. Martinson discuss 

20 that problem during the course of Willow Run? 

21 A. Yes, air, specifically related to 

22 Willow Run. We tried really hard for him to 

23 get to do some more work with us because he's 

24 done a lot of work rn the past and he's a very, 

25 very competitiv~ subcontractor for us. 
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1 Q. Would you explain t~ the jury how 

2 you've been injured by Horton Drywall's refusal 

3 to do any work with you? 

4 A. As we bid these projects they are one 

5 of the very competitive components of the 

6 projects and they bid very favorably to us and 

7 typically their bids are greater than 10 

8 percent, sometimes up to like 18 percent more 

9 competitive, and so when we can't have them 

10 bidding the work in effect we lose a great deal 

11 of value from them not bidding the work and 

12 lose a great deal of profit as well we have to 

13 utilize more expensive subcontractors. 

14 Q. Would you turn to page 3 of Exhibit 

15 112, please, and tell the jury what that 

16 document is? 

17 A. Yes, sir. It's a calculation th~t we 

18 performed to confirm how much damage that it 

19 did by not being able to use Horton Drywall. 

20 Q. Would you explain the analysis to the 

21 jury, please? 

22 A. Yes. What we·did was we determined the 

23 percentage of cost for all the drywall 

24 acoustical and efface work that we had done 

25 throughout the entire -- since our company was 
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1 conceived. 

2 And that turned out to be that the 

3 drywall was 7.7 percent of our title volume of 

4 work. 

5 Q. The portion of all of the work that you 

6 do as a general contractor, the drywall and 

7 acoustical portion is 7.7 percent? 

8 A. Yes, sir. We've done about $26 million 

9 worth of work, so it equaled approximately $2 

10 million, and then we basically -- we estimated 

11 that the time -- we looked at the time that 

12 Horton Drywall was not doing work with us since 

13 Willow Run, and since we had completed some 

14 projects that they had also -- were in the 

15 process of performing or had bid and we were 

16 getting started. 

·17 And we reviewed specifically bids that 

18 we had comparisons for. Horton sometimes they 

19 will be the only one to give -- that gives us a 

20 price, and we took the comparative two projects 

21 that we had that had other .drywall contractors 

22 and found them to be greater than 10 percent 

23 competitive, and so we used -- we estimated the 

24 savings to be with a·orton of 10 percent. 

25 Q. Over oth~r drywall subcontractors? 
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1 A. Over other drywall ~ubs, and then we 

2 also looked at how much work that we performed 

3 through '94 and '95 through the 18-month period 

4 of time that we didn't use Horton, and that was 

5 11 million dollars, and then we took out 

6 Horton's. 

7 Horton later in this year provided us 

8 with a job and they gave us a small job that 

9 they had bid previously and it was contracted 

10 well late, so they were still obligated to 

11 perform it for us. 

12 Q. Did they bid and obtain the contract 

13 prior to the Willow Run payment problem? 

14 A. Prior to the problems, and it was not 

15 awarded until I think maybe 12, maybe even 14 

16 months later. 

17 Q. Is it typical in this business that a 

18 general contractor like you~self can hold a sub 

19 to his bid? 

20 A. Yes, sir, very definitely, and we took 

21 away that was 259,225, so we took that away 

22 from the work that was performed, was in our 

23 total amount of work performed, and we -- which 

24 ended up being 10,773,404, and we multiplied it 

25 times 7.7 percent, which is the drywall and 
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1 acoustical cost that we had 1 performed were 

2 829,552 dollars, and if you take a savings, if 

3 we had been able to use Horton we feel like we 

4 would have been 10 percent less expensive on 

5 our drywall, acoustical, 82,955. 

6 Q. And his~orically when you've used 

7 Horton your total cost for that portion of the 

8 work 10 percent less than it otherwise would 

9 be? 

10 A. It's actually greater than 10 percent, 

11 yes, sir. We put 10 percent as a rounded 

12 number. It went from 12 to 22 percent. There 

13 was one case where it was 6 percent, so we took 

14 the lower in terms of trying to be fair to 

15 calculate the damages. 

16 Q. And how many jobs approximately have 

17 you done with Horton Drywall before the Willow 

18 Run payment problem arose? 

19 A. We've done 12 with Horton and with 

20 Martinson we had done probably another 20 or 

21 30. 

22 Q. Martinson before he joined Horton 

23 Drywall? 

24 A. Correct, he has been our key contact 

25 with these companies. 
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Q. Let me show you what. has been marked as 

Plaintiff's Exhibit Number 119. Could you 

please explain what that exhibit is? 

A. Yes, sir. This is -- we went through 

the job cost reports. 

Q. What is a job cost report? 

A. I'm sorry. It's a job cost report, 

8 basically our codes in which we code a -- if we 

9 have a drywall or ceiling or acoustical or it 

10 may have carpentry items. Any of the job costs 

11 get coded for the different trades or the 

12 different types of materials get coded to 

13 different codes within the project. Sometimes 

14 it's very clean. It's just a subcontractor and 

15 it goes specifically there. 

16 Other times we code material or labor 

17 or equipment, and so what we did was compiled 

18 the list of these records and totaled what was 

19 just drywall and acoustical work to get a 

20 total. 

21 

22 

23 

24 

25 

* * . 
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Q. And the 82,000 is the amount of damages 

23 that you've incurred to date? 

24 

25 

A. Yes, sir. 

Q. Now, let me direct your attention to 
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1 the last two pages of the exhibit, and for the 

2 record I'm referring to Exhibit 112. would you 

3 please explain to the jury what that exhibit 

4 represents? 

5 A. Yes, sir. It's a project -- American 

6 Printing was a project that we did and this is 

7 the calculation of the expenses that we 

8 incurred that were delayed expenses or 

9 attributable to being delayed because we 

10 couldn't pay the building -- we could not 

11 receive the building because we could not pay 

12 COD at the time. 

13 Q. W~at project were you involved with 

14 American printing on~ 

15 A. Willow Run. This was during the time 

16 of Willow Run when we were trying to get our 

17 payment and trying to be able-- this was one· 

18 unusual condition where we had to pay COD for 

19 the building. 

20 Q. What was the project that involved 

21 American printing? That was not Willow Run? 

22 A. No, sir, that was not. I'm sorry, it 

23 is American Printing Company. 

24 Q. What was the project that you were 

25 building for them? 
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1 A. It was about a 10,0'00 square foot 

2 building that they office and do some of their 

3 manufacturing in. 

4 Q. What was the item that you had to pay 

5 cash on delivery for? 

6. A. We had to pay for the steel and the 

7 metal decking in the building skin. 

8 Q. And what amount -- what was the cost of 

9 the delivery to you of that steel for that 

10 project? 

11 A. It was approximately $52,000. 

12 Q. Now, how did the Willow Run payment 

13 problem impact that project? 

14 A. Because we were having a lot of costs 

15 tied up into the Willow Run and because we were 

16 having -- we were in a -- that's the reason 

17 busy times for us in terms of cash flow 

18 crunch. we were not able ~o take a profit from 

19 another job to pay for this, and we didn't have 

20 a line of credit because we couldn't get the 

21 line of credit from the discussions that we've 

22 had earlier, and so we weren't able to have the 

23 building physically delivered to the American 

24 Printing. 

25 Q. On time? 
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1 A. on time. 

2 Q. Let me ask you this: You just referred 

3 in your testimony to this period of time where 

4 your cash flow is down. What period were you 

5 referring to? 

6 A. Referring to -- this was like in the 

7 summer of '94 into December of '94, January. 

8 

9 

10 

Q. Latter half of the year? 

A. Yes, up into January. 

Q. Why is that a -- how does that time 

11 period impact on your cash flow? 

12 A. Because we do a lot of retail business, 

13 that's a very busy time of our year, and s~ 

14 that we have a lot of work that is out and 

15 things that are paid for, a lot of labor that 

16 we're expending so that we're reasonably down. 

17 We're substantially down in terms of cash. 

18 Q. If you had been able to obtain the line 

19 of credit from any of those banks that you 

20 talked about would you have been able to make 

21 that payment on time? 

22 

23 

A. Yes, sir. 

Q. Would you explain to the jury what the 

24 last two pages of Exhibit 112 consist of? 

25 A. Basically we have what the different 
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1 categories and the differenu specific -- it 

2 says employee/vendor. Some are people that we 

3 had to pay for that owned this American 

4 Printing job that were basically helping to try 

5 to circumvent the delay or in terms doing 

6 work -- not doing work but they were on the 

7 project. 

8 They were assigned to the project but 

9 were not able to be productive because we 

10 didn't have the building there. 

11 

12 

Q. Could you give some examples? 

A. For instance the superintendent was 

13 assigned to this project and Mark Haggs was 

14 signed as one of the project managers to the 

15 project, and they were already there and were 

16 to be on the job, and there was no way to take 

·17 them and move them to another job because we're 

18 trying to work out the problem and trying to 

19 get the problem on to the site to do productive 

20 work. 

21 There's other things that 

22 spe~ifically we had to go -- he made a trip to 

23 Atlanta to an American building to specifically 

24 try to negotiate with them to release and try 

25 to give me credit versus COD issue. 
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1 
I 

Q. And what is the total amount of the 

2 additional expense that you incurred on this 

3 project as a result of Willow Run? 

4 A. It's 5,002.36-. 

5 

6. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

* * * 
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* 
I 

* * 
8 Q. One last thing, Mr. Peacock. You were 

9 present in the courtroom when I questioned Tony 

10 Qreitem. 

11 

12 

A. Yes, sir. 

Q. Was there a time on the Willow Run 

13 project where Mr. Qreitem threatened you? 

14 A. Yes, sir. 

15 Q. Would you explain to the jury about 

16 that circumstance, what that circumstance 

17 involved? 

18 A. There were times he threatened us not 

19 to pay and there was a time he specifically 

20 threatened me after a meeting with Mr. Cregger 

21 and Mr. Pitrelli where he made a statement of, 

22 We -- in my country we do not settle our 

23 differences with all these attorneys. We just 

24 simply settle our difference by going 

25 (indicating) and he was very specific. 
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1 When did you get in 'touch with Aetna to 

2 try to do the bond for this job? 

3 .A. Talked to David Warfield probably in 

4 October, maybe in Aug~st. 

5 Q. Of I 92? 

6 A. Of '92, yes, sir. 

7 ·g. So you've got the -- you got the 

8 package, you got the plans, you know that 

9 that's going to require a bond so you start 

10 working on that process; is that fair? 

11 A. No. I had already been working with 

12 Aetna to try to develop a bonding relationship 

13 prior to this. This gave us an opportunity to 

14 specifically discuss it. 

15 Q. All right. Okay. And the relationship 

16 you were trying to develop was in fact one 

17 where they would not rely upon the financial 

18 stability of Mr. Griffith but would look at 

19 Griffith of Virginia and yourself only; is that 

20 fair? 

21 A. We were trying to get them to look at 

22 Griffith Virginia. 

23 Q. And because you had to provide personal 

24 information? 

25 A. We had hoped not to but, yes, that's 
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1 what it ended up. 

2 Q. Ultimately you reached an agreement 

3 with· Aetna to do that, did you not? 

4 

5 

6 

7 

A. Yes, air. 

Q. In the early part of '93? 

A. Yes, sir, we did, we provided a bond. 

Q. And when they gave you the initial bond 

8 you went through Mr. warfield? 

9 

10 

A. Yes. 

Q. What information did you have to 

11 provide Aetna at that time? It would have been 

12 financial information I assume of the 

13 corporation? 

14 

15 

16 

17 

18 

19 

20 

21 

A. Yes, air. 

Q. Tax returns? 

A. Yes, air. 

Q. Financial statements? 

A. Yes, sir. 

Q. Personal tax returns of yourself? 

A. Yes, air. 

Q. Personal financial statement of 

22 yourself? 

23 

24 

25 

A. Yea, sir. 

Q. Anything else? 

A. Our accounts receivable and accounts 
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1 payable are a very specific'request. 

2 Q. Now, after that was provided -- when 

3 would that have been provided in this scenario? 

4 A. Reasonably early -- I mean, like 

5 probably within a month or two of contacting 

6 Aetna. 

7 Q. All right. And when do you come up for 

8 bond review as to the amount of bond authority 

9 that they'll grant you for capacity? 

10 A. We ask every quarter. We discuss every 

11 quarter but we end up actual bond review is by 

12 job. In other words, they increase or change 

13 per job. 

14 Q. How often do you have to provide them 

15 updated financial information? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Annually. 

* t,: 
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* 
7 Q. When did the problems begin between 

8 your company and Rajla Associates regarding 

9 billings and work that was performed on the 

10 job? 

11 A. When the original geotech left the job 

12 and then they had another geotech. 

13 Q. You better stop and tell us what a 

14 geotech is? 

15 A. The geotechnical engineer who reviews 

16 the who basically makes sure that your 

17 materials and your foundations are placed 

18 properly in accordance to p~an and then they 

19 actually replaced ECS or ECS quit working on 

20 the project and Jay Kaveh and Ali Shaker!, 

21 specifically Jay Kaveh was put in place by the 

22 owner, and also reviewed the bills beyond just 

23 being a geotechnical engineer. 

24 Q. Did the owner have the right to do that 

25 under the contract, to have somebody review 
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1 this stuff, or in your experience did they have 

2 the right to do that? 

3 A. You have the ability to have an owner's 

4 representative, yes, sir. 

5 Q. So there was nothing unusual about this 

6 process to you ~hen it started to occur? 

7 A. Only that we never were able to agree 

8 with Mr. Kaveh as to many issues. 

9 Q. I understand that but the fact that 

10 there was an owner's representative looking 

11 over the bills --

12 A. No, sir, that's not unusual to the 

13 business. 

14 Q. I take it that perhaps Mr. Kaveh and 

15 you did not agree, is that fair? 

16 A. When he got our draw requisitions, 

17 takes money out of what work we performed, yes, 

18 we disagreed. 

19 

20 

21 

22 

23 

24 

25 

Q. When did all this sta~t? 

A. In June. 

Q. And he cut portions. of the draws? 

A. Yes, sir. 

* *-, I . 
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* * * 

16 Q. How much of your bonding capability did 

17 you have left in November of 1994? 

18 A. We had just recently added a bond I 

19 believe in December with the ~- one of the Pet 

20 Smarts and we also, our work program at that 

21 point was probably pushing around -- at a 

22 million five, million four as I recall. 

23 Q. So that I understand and I sometimes 

24 get confused with the terms, but the work 

25 program that you had would be bonds already in 
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1 place; is that what you mean? 

2 A. No. Work programs and bonds in place 

3 are two different issues. Work program is 

4 amount of work that you're performing. 

5 Q. That would have been one --

6 A. That was around 1 million 4, it may 

7 have been 1 million 6. I would have to check 

8 some things. 

9 Q. Does this include this new PetSmart 

10 bond? 

11 

12 

A. Yes, sir. 

Q. And your bonding authority at that 

13 point or the work program that was established 

14 was 2.5 million still? 

15 A. Yes, sir. 

16 Q. On the Food Lion job, that job was 

17 going to be 1.4 million? 

18 A. Yes, sir. 

19 Q. So with the work program you had in 

20 effect at that time and that job that would 

21 take you over your bonding eapacity, would it 

22 not? 

23 A. Yes. 

24 Q. Did you go to Aetna and ask them 

25 whether or not they would -- strike that. 
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1 Did you go to Mr. Warfield and ask him 

2 to submit an application to Aetna? 

3 A. We discussed the situation and talked 

4 about the job and he said that they would not 

5 be they would not approve it. 

6 Q. Because of your 2.5 million beyond 

7 limit? 

8 A. No. It was basically at that point in 

9 time we're looking at a situation where our 

10 receivables are not that good. It would have 

11 exceeded the 2.5, and he said that we should 

12 not try to take that to them. 

13 Q. Did you submit a bid on the Food Lion 

14 job? 

15 A. No, sir, we did not. That was one of 

16 the requirements I mean, the qualification 

17 of the bond was in ~he bid package, so we don't 

18 spend that kind of money it takes to bid a job 

19 if we're not going to get it or be considered. 

20 Q. All right. In order to have even 

21 submitted a bid on that job. then you would have 

22 needed your work program to be increased to at 

23 least include the 1.4 to 1.6 million work 

24 program you had in effect plus the anticipated 

25 value of this job, correct, of 1.4 million? 
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1 A. Yes, sir. 

2 Q. So you had to get Aetna to agree to 

3 raise it to at least 3 million? 

4 A. Which they had done in a previous case. 

5 Q. In which case? 

6 A. In a case where the B.J. Wholesale Club 

7 several months before Willow Run. 

8 Q. Well, in fact during this period of 

9 time you were still submitting bond 

10 applications to Aetna, weren't you? 

11 A. We were discussing bonds with Mr. 

12 Warfield, yes, sir. 

13 Q. And on occasion Mr. Warfield would in 

14 fact submit bond applications to Aetna for 

15 jobs, correct? 

16 A. That is correct. 

17 Q. And in fact you continued to get 

18 

19 

20 

bonding 

place, 

A. 

Q. 

A. 

recall, 

from Aetna even after this event 

did you not? 

Yes, sir, we did. 

When was the TJ Maxx job? 

About February or March of '94 as 

it may have been April. 

took 

I 

21 

22 

23 

24 Q. All right. Would the work in progress 

25 or work program that you had in effect in 
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1 February or March of '94 have been about the 

2 same number, 1.4 to 1.6 million? 

3 A. No. I think we were probably at about 

4 a million eight, million seven maybe. 

5 

6 

7 

Q. By when, by March? 

A. By March. 

Q. If you were at a million seven and a 

8 million eight and -- strike that. 

9 Did you submit a bid -- submit a 

10 request for bonding on the TJ Maxx job? 

11 A. No. We discussed the situation with TJ 

12 Maxx, with the representative for TJ Maxx. 

13 Q. My question is -- did you ask Mr. 

14 Warfield with regard to whether or not you 

15 should submit a bond application for 700,000 

16 which is the value of the TJ Maxx job? 

A. No, sir, we did not. 

18 Q. If you had not been able to do the Food 

19 Lion job in February because of your 

20 constraints and you had $1.8 million in March 

21 and the TJ Maxx job was going to require a 

22 $700_,000 bond that would have fallen within 

23 your $2.5 million limit, wouldn't it? 

24 

25 

A. That's corre~t. 

Q. Did you ~pply -- did you ask for a 
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1 bond? 

2 A. We had been discussing with Mr. 

3 ·warfield as to what the restrictions might be, 

4 and so we were trying to talk with the 

5 representatives of TJ Maxx to see if they would 

6 alternatively allow us to put up a letter of 

7 credit. 

8 

9 

10 

Q. And you understood they wouldn't? 

A. That's correct. 

Q. All right. So if you still had this 

11 $700,000 or so in bonding authority available 

12 in light of your work program why didn't you 

13 submit a bond application on TJ Maxx? 

14 A. Because our discussion with TJ Maxx's 

15 representative and also discussions with Dave 

16 Warfield didn't make sense for us to argue with 

17 a client that we're trying to keep and maintaLn 

18 because they made an independent assessment 

19 that we should not do the wor~. 

20 

21 

22 

23 

24 

Q. When was the Super Fresh job? 

A. About June. 

Q. '94? 

A. Yes. 

Q. What was your work program at the end 

25 in June of '94? 
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1 A. It was approximately a million two. 

2 Q. Did you ever get to the bid process 

3 with Super Fresh? 

4 A. No, sir, we did not. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 c 

15 

16 

17 

18 

19 

* * * 

Q. Did you submit a bid on any one of 

20 these seven jobs? 

21 A. No, sir. 

22 

23 

24 

25 * * * 
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* * * 
7 Q. In the end of '93, December of '93, 

8 January '94, Griffith & Company had liquid 

9 assets of about $350,000? 

10 A. Liquid. Part of that was in a trust 

11 fund that I had borrowed from my wife that --

12 in the function of being liquid relative to the 

13 accounting world, yes. In terms of being 

14 liquid relative to my marriage, no, sir. My 

15 wife is kind of threatening me not to use that 

16 money here. 

17 Q. That was money that was shown as part 

18 of the company, right? 

19 A. Yes, sir. 

20 Q. It's there specifically to try to 

21 maintain the lending line. All your financial 

22 statements refer to that money, do they not? 

23 A. Yes, they do. 

24 Q. You're submitting these financial 

25 statements to banks, Aetna whoever --

For The Record, Inc. 
Suburban Maryland (301)870-8025 
Washington, D.c. (202)833-8503 

17a 



Testimony of David Peacock-DIRECT 

. 843 

1 A. Only to the bank and to the bank. 

2 Q. Let's leave it to them. When you give 

3 these things to Aetna and the bank your 

4 financial statement doesn't show your wife's 

5 restriction on it? 

6 A. No, sir. 

7 Q. It shows that the money is there? 

8 A. No, sir, that has been discussed, but 

9 it is not -- I don't have a formal -- that is 

10 why the bonding company has it attached so he 

11 can use it if I don't perform. 

12 Q. And in fact this money was there in 

13 December '93, January '94? 

14 A. Yes, sir. 

15 Q. And at least at your deposition you 

16 said it was very liquid? 

·17 A. It is very liquid. 

18 Q. At the end of this job Horton -- you 

19 owed Horton five or $6,000? 

20 A. Yes, sir. 

21 Q. And you knew that they saved you 12 to 

22 22 percent on every job? 

23 A. You have to understand I have a number 

24 of subcontractors that I owed small amounts, 

25 but over all of those I can't treat any of the 
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1 subs --

2 THE COURT: Answer his question. 

3 Listen to his question and answer his 

4 questions. 

5 

6 

7 

8 

THE WITNESS: I'm sorry, Judge. 

BY MR. ~OCCAROSSE: 

Q. You owed Horton $6,000? 

A. I would have to check. I heard him say 

9 it and 

10 

11 

12 

Q. You have no reason to disbelieve his --

A. No, sir, I don't. 

Q. You're sitting there with $350,000 of 

13 liquid assets by your terms, correct? 

14 

15 

16 

17 

A. Yes. 

Q. You've called them liquid assets? 

A. Yes, sir. 

Q. And you're looking at a contractor that 

18 you're fearful of losing and know that he's 

19 saving you money. Why didn't_you pay him? 

20 A. Because you have -- you have payroll 

21 money that you're holding in that account so 

22 that you can make payroll. You have other 

23 accounts. We're doing this business. May I, 

24 sir? 

25 THE COURT: He wants an answer, uh-huh. 
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1 THE WITNESS: Your !ssue is that you've 

2 got several different accounts that -- you have 

3 ongoing responsibilities, and with this money 

4 you have to determine where all it's going to 

5 get paid, and we try to pay each job as the 

6 money comes in to the different subcontractors 

7 as was stated before. 

8 And we also have payroll that occurs 

9 every week whether we get paid or not. We have 

10 certain suppliers that we have to pay as the 

11 materials are delivered, typically small, and 

12 we also have a number of different other 

13 subcontractors that we are having -- that we 

14 need to be treating. 

15 We can't treat one differently than the 

16 other, and Horton was not paid 100 percent as 

17 Mr. Fagan has stated. He was paid the same 

18 percentage amount as Mr. Vilotti, and we were 

19 discussing this with all of them, and it was 

20 their choice not to bid us anymore. 

21 BY MR. BOCCAROSSE: 

22 Q. So did you actually pay them less than 

23 the 5 or 6? 

24 

25 

A. Yes. Yes, sir, we did. 

Q. 75 percent or whatever? 
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1 A. Approximately the same amount, I think 

2 it was 78 if my recollection is right, but I 

3 would have to check it. 

4 Q. My question is: You've got these 

5 records in front of you, you've got a good 

6 subcontractor that you're really happy with 

7 that's saving you money. You know from your 

8 past experience of three or four years in this 

9 thing exactly what percentage of your 

10 drywall -- of your projects are drywall, don't 

11 you? You have a pretty good estimate? 

12 A. Yes, sir. 

13 Q. In fact for your damage testimony here 

14 you've said that the portion of drywall for 18 

15 months is 829,000. That's in your review of 

16 the recorda, correct? 

17 A. Yes, sir. 

18 Q. And you're sitting ~here knowing that 

19 he's going to save you 12 to 22 percent of that 

20 amount, correct? 

21 A. And I have a bonding company that's 

22 sitting there demanding my time, demanding that 

23 I keep a certain asset base and as I told you I 

24 have payroll that I'm making every week in 

25 order to continue producing the work that is 

For The Record, Inc. 
Suburban Maryland. ( 301) 870-8025 
Washington, D.c. (202)833-8503 

177 



Testimony of David Peacock-DIRECT 

847 

1 being paid for. 

2 And there is no way that I can take 

3 'that 3 --that $350,000 is being used almost 

4 as -- that's my own credit line, if you will. 

5 It's my own revolving credit line that I have 

6 to draw in and draw out from and I cannot at 

7 that point this time -- we did not have the 

8 cash flow to pay Horton nor did we have it to 

9 pay John Vilotti or Engineered Glass. 

10 Q. You had $350,000 sitting there and if 

11 you had paid Horton 5 or 6,000 of that you 

12 wouldn't be here asking the defendants for 

13 $83,000 today, would you? 

14 A. Sir, if I would have paid 5 or $6,000 

15 to Beacon Masonry they wouldn't be out of 

16 business today. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. BOCCAROSSE: Thank you. 

* * * 
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1 Q. Let me go to the projects. If I 

2 understood you correctly, Mr. Peacock, I-think 

3 ·it was seven projects that you told the jury 

4 that you have lost money because you didn't 

5 receive. Did I understand you correctly? 

6 A. No, sir, I said I lost the ability to 

7 make money on those projects. 

8 Q. But you're claiming the profit that you 

9 might have made in this lawsuit, aren't you, 

10 that you might have made on those projects? 

11 A. Yes, sir. 

12 Q. And the first one that you listed was 

13 Food Lion, correct? 

14 A. Yes, sir. 

15 Q. Did you prepare a ~id package for Food 

16 Lion? 

17 A. Do you want to define the -- give a 

18 definition of ~id package? There's been a lot 

19 of confusion a~out that today! 

20 Q. What I mean by a bid package are the 

21 necessary documents that you submit -- or let 

22 me strike that. 

23 Did you receive the ~id package on that 

24 project? 

25 A. Yes, sir, we did. 
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1 Q. Did your company do,a work up 

2 sufficient to make a bid on the project? 

3 .A. No, sir, we did not. 

4 Q. So you didn't.even go through the work 

5 up to determine what your bid would be on that 

6 project, correct? 

7 A. we looked at it. We determined that it 

8 would require a bond. At that time I talked 

9 with Mr. Warfield and we decided that it was 

10 not worth spending that amount of money. 

11 Q. Who were the other bidders on the Food 

12 Lion project, Mr. Peacock? 

13 A. I would have to try to recall. R. E. 

14 Clark I believe was one. A group out of 

15 Nashville, Tennessee was another I believe that 

16 bid. 

17 Q. You're talking a lot of bidders on the 

18 project? 

19 A. Three bidders. 

20 Q. What did the other bidders bid on that 

21 projects? 

22 

23 

A. I don't know. 

Q. Mr. Peacock, will you tell me how you 

24 knew that even if you bid on that project you 

25 would have been the low bidder and won the job? 
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1 A. Because we were to~d, sir, that -- by 

2 the owner of the project that the job cost a 

3 million four and we had also worked it up and 

4 we had also performed Food Lion projects very 

5 similar to that. 

6 Q. Mr. Pea~ock, let's assume you had 

7 sufficient bonding for the job, for that job. 

8 My question is: How do you know you would have 

9 won the bid, that you would have been the low 

10 bid and those other three companies wouldn't 

11 have beat you? How do you know that? 

12 A. We would we did not ask for 100 

13 percent. We get about a half, 45 percent of 

14 the jobs that we bid. 

15 Q. I'm asking you about this job, Mr. 

16 Peacock. 

17 A. so we look at that job and take a 45 

18 percent chance that we would have that job. 

19 

20 

21 

22 

23 

24 

25 

* * * 
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1 

3 * * * 2 

4 

5 

6 Q. on any ~f the projects, these seven 

7 jobs that you listed here, Mr. Peacock, would 

8 your answer be any different that you think --

9 basically you've looked at historically some 

10 other jobs and you've looked at some later jobs 

11 and you think that because you have a 45 

12 percent chance of winning, that's the basis on 

13 all -- I won't go through every one, but that's 

14 the basis on all seven of those jobs is you 

15 think you have a 45 percent chance of winning 

16 them; is that correct? 

17 A. We believe we had better than a 45 

18 percent chance of winning them. We showed the 

19 statistics because that's wha~ the statistics 

20 do on a piece of paper. 

21 

22 

23 

Q. On all the jobs? 

A. On at least four of those for sure. 

Q. Didn't you tell us in your deposition 

24 you thought you had -- didn't you just tell the 

25 jury you thought you had about a 45 percent 
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1 chance of prevailing on this job? 

2 A. We showed we would get 45 percent of 

3 that work, yes, sir. 

4 Q. So it's your testimony that you believe 

5 that you would have gotten all seven of those 

6 based upon those statistics that you looked at? 

7 A. Yes, sir. 

8 Q. And you don't really have any specifics 

9 about those jobs, what the bid was and what 

10 they entail? 

11 A. Yes, sir, I have some specifics. 

12 Q. On all the jobs? 

13 A. Yes. Hot on all of them but there are 

14 four specifically that I do. 

15 Q. How many of these seven jobs did your 

16 company do a work up on so you could prepare 

17 the bids? 

18 A. We did a work up on everything except 

19 the Manakin project, and the work up on the TJ 

20 Maxx we did a work up but not to th~ detail 

'21 that you're asking for earlier. I was making 

22 the assumption on your work up you asked for 

23 earlier. 

24 

25 * * * 
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* * 

Q. In fact Aetna has never turned either 

13 you or your agent down for a bond, have they? 

14 A. Yes, sir. My agent -- I do all of my 

15 bonding through my agent. 

16 Q. Let me ask your agent. 

·17 A. Kever turned me down. He's suggested 

18 to me not to go further with the job. 

19 Q. Has Aetna ever turned your agent down 

20 for a bond for your company to your knowledge? 

21 

22 

23 

24 

25 

A. Not to my knowledg&. 

* * * 
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* * * 
Q. Thank you. Was there any other 

12 accounts receivable on your books in February 

13 of '94? 

14 A. Yes, sir, there was a number of them. 

15 I can't even recall. It was a long list. 

16 Q. Do you recall one in particular that 

·17 was about $134,000? 

18 A. That's probably an aged receivable. 

19 $134,000 sounds probably like an outstanding on 

20 my -- on the house I was remode~ing at the 

21 time. 

22 Q. Do you know how long the $134,000 

23 accounts receivable for that house stayed on 

24 your books? 

25 A. As I recall approximately six months. 
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1 Q. so that would be six months from 

2 February of '94? 

3 A. I believe that's correct, sir. I would 

4 have to check that. I don't remember about the 

5 time frame. 

6 Q. So that would cover the time frame in 

7 which you would have submitted -- had you done 

8 so you would have submitted bond requests to 

9 Aetna had you chosen to take the next step and 

10 actually go to Aetna during that time frame? 

11 A. We actually discussed that with David 

12 Warfield. He knew what that was. We discussed 

13 it with the banks and he knew -- basically we 

14 knew we would have the opportunity to pay it 

15 off. 

16 Q. However it was on your accounts 

17 receivable at the time? 

18 A. Correct, everything_on there is on our 

19 receivables. 

20 

21 

22 

23 

24 

25 

* * * 
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6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 * * * 
21 I'm going to let t~e other two 

930 

22 defendants handle the damages and I join in 

23 their objections or their positions on the 

24 damages that there are no damages in this case 

25 but I wanted to address each of the causes of 
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-17 

18 

19 

20 

21 

22 

23 

24 

25 
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1 * * * 2 Mr. Morrison spent a lot of time the 

3 last couple days getting the Qreitems to talk 

4 about each and every lawyer that they went to, 

5 the fact that they spent money and didn't pay 

6 their lawyers to prolong this litigation, the 

7 fact that Mr. Qreitem made this gesture 

8 indicating that he was going to -- how they 

9 took care of problems in his native country. 

10 There is no suggestion and there cannot 

11 be any inference nor can you let this jury 

12 start to speculate as to what would have 

13 happened had the money been there. 

14 I mean, we've got evidence that these 

15 folks were pretty motivated in their opposition 

16 to having to pay this, and I don't think that 

-17 any reasonable inference can be made in this 

18 case that their actions would have changed 

19 otherwise. 

20 If they wanted that reasonable 

21 inference they probably would have had to back 

22 off a little bit from the testimony they were 

23 eliciting from the Qreitems in this case, but 

24 that paragraph is unambiguous, and if you read 

25 that paragraph apd in light of this testimony 

For The Record, Inc. 
Suburban Maryland (301)870-8025 
Washington, D.c. (202)833-8503 

189 



976 

1 as far as damages, these d~mages simply are not 

2 related to any potential breach of this 

3 agreement. 

4 There is no suggestion in this case, 

5 and I don't think that the Court can impose any 

6 suggestion. Yo~'ve got an arbitration award 

7 that comes down in May, this action in Fairfax 

8 County which culminates in Judge Kenney's 

9 letter opinion which we all know is in a final 

10 decision. 

11 And in fact even the letter opinion 

12 says I'm waiting for an order, the order that 

13 was entered in that case did not call for --

14 did not order the escrow monies to be paid out, 

15 even the amounts that were in there. 

16 And for whatever reason and I don't 

17 know what those reasons were and as a result 

18 they had to go to the next step and the only 

19 testimony you have in this case is that there 

20 were continuous indications from the Qraitems 

21 that they were fighting this, might appeal it, 

22 might not appeal it. 

23 You've even got testimony that as late 

24 as December and a couple of days before the 

25 actual garnishment hearing was to take place 
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1 that Mr. Qreitem I think finally went to the 

2 member of the Lewis law firm to try to 

3 negotiate one last attempt. 

4 There is no indication that Mr. 

5 Qreitem, either one of Qreitems or Najla 

6 Associates at any time consented or would have 

7 consented to the distribution of the last 

8 amounts. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 } 

19 

20 

21 

22 

23 

24 

25 

* * 
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1 MR. FAGAN: Your Honor, if I may 

2 because I join in Mr. Boccarosse's points and I 

3 haven't gotten the chance to apeak on behalf of 

4 my clients. 

5 

6 

7 

8 

9 \ 

10 

11 

12 

13 

14 

15 

16 

1~ 

1£; 

19 

20 

21 

22 

23 

24 

25 

* * * 
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* * * 

22 allow it to go to the jury and to speculate on 

23 that would be improper so I ask the Court on 

24 behalf of the law firm to strike the entire 

25 case, Your Honor. 
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* * 
4 With respect to the breach of contract 

5 claim, all defendants have claimed there is no 

6 damages stemming from the alleged breach of the 

7 escrow agreement, and EL&P, the title company, 

8 contends that -- and the law firm contends that 

9 even if there were a breach of the escrow 

10 agreement, which they deny, that they claim the 

11 plaintiff has failed to establish any damages 

12 flowing from the breach of the agreement. 

13 

14 

15 

16 t 

17 

18 

19 

20 

21 

22 

23 

24 

25 

* * * 
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* * 
17 The defendants say the plaintiff has 

18 not offered evidence of damages sufficient to 

19 withstand a motion to strike, .because one, he 

20 received the evidence -- received the check, 

21 used it to pay his subcontractors; that he knew 

22 after the funds had been taken and used by him 

23 that the account would not be replenished 

24 because of the contractual dispute between the 

25 owners, that is the defendants, Najla and him; 
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1 and that -- that he was -- that he claims he 

2 was due funds after taking the $103,000 of 

3 about $75,000 or $73,000; and that his claim 

4 would have to be asserted in arbitration. 

5 And they say, the defendants, that the 

6 last paragraph makes it clear that he was not 

7 entitled to receive the balance of the escrow 

8 funds without the consent of the owner and that 

9 based on the way the contractual relations were 

10 proceeding through September and October of '93 

11 and beyond, there is no way to infer, given the 

12 light most favorable to the plaintiff, that the 

13 owner was going to consent to release of the 

14 escrow funds, much less the remaining $27,000, 

15 even if the $130,000 were in place. 

16 The defendants further contend that the 

·17 escrow agent was not required to disburse the 

18 funds until at least January of '95 upon order 

19 of the court or consent of the owner, and 

20 therefore, they contend that there were no 

21 damages from this alleged breach of contract, 

22 even if there were a breach, and that the 

23 plaintiff could not have reasonably looked to 

24 the escrow fund as a source to pay the 

25 subcontractors at the time, because the owner 
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c 
1 did not consent to release of the funds, and 

2 the escrow agent nor the law firm had any 

3 independent basis to release these funds. 

4 They further contend that the 

5 plaintiff's damages, if there were any, were 

6 incurred much later, that would be February 

7 through October of '94 when plaintiff claims he 

8 could not bid on or secure work he was 

9 qualified for, he contends because of the aged 

10 account receivable and the escrow agent's 

11 failure to pay over the funds, is not a breach 

12 of contract which caused damages. And further, 

13 that the bonding problem that the plaintiff 

14 contends, if there was one, was not a damage 

15 flowing from this alleged breach of contract. 

16 The plaintiff responds that the 

17 defendant escrow agent breached the escrow 

18 agreement by disbursing the funds and failing 

19 to require the owner to replenish the account. 

20 This was a material breach excusing the escrow 

21 agent and law firm's duty under the escrow 

22 agreement. 

23 Plaintiff contends that since the 

24 escrow agent improperly responded to Mr. 

25 Qreitem's direction on behalf of Najla to pay 

For The Record, Inc. 
Suburban Maryland (301)870-8025 
Washington, D.C. (202)833-8503 

198 



1 plaintiff from the escrow a~count that the 

2 escrow agent and the law firm ought to go 

1028 

3 forward in response to his request for payment 

4 of the balance of the-escrow funds, and that 

S plaintiff contends that it was damaged because 

6 it did not have use of the escrow funds, that 

7 would have been a security, that would have 

8 afforded a basis to secure other bonds, because 

9 the accounts receivable would have then been 

10 secured by a fund which would have been viewed 

11 differently by the bonding company and the 

12 bank, perhaps, and that the defendants, that is 

13 Hajla, had the use of these escrow funds 

14 without having to replace them, and this gave 

15 them a financial advantage and leverage to 

16 force a settlement and delay payment by 

17 engaging in litigation under the construction 

18 contract. 

19 Plaintiff contends that this breach of 

20 contract caused it to suffer an adverse account 

21 receivable to -- on this job, his work program 

22 -- which impacted his financial statement. 

23 His work program was geared toward the 

24 financial viability of the company, and the 

25 accounts receivable were a factor in that 
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1 according to Mr. Warfield's'testimony, and that 

2 his ability to secure bonding affected his 

3 ability to compete for jobs that he may have 

4 won, and he contends that his evidence shows or 

5 at least creates a jury issue, he says, that 

6 several jobs occurring during the time from the 

7 breach in September of '92 to January of '95, 

8 that had there been no breach, he had a 

9 substantial chance of winning bids and earning 

10 profits. 

11 He contends that his evidence shows 

12 damaged relations with subcontractors, 

13 including Horton and others, which limited his 

14 ability to compete for work. Additionally, 

15 plaintiff contends his ability to secure a line 

16 of credit was a damage flowing from the escrow 

17 agreement breached by the defendants. 

18 The Court is of the opinion that 

19 plaintiff has presented sufficient evidence to 

20 withstand a motion to strike on damages as to 

21 all defendants. The evidence viewed in a light 

22 most favorable to plaintiff would be a jury 

23 issue on this question of causation and 

24 damages, and the defendants' argument that 

25 plaintiff was not entitled to the funds in 
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1 September of '93 I think goes to the issue of 
I 

2 prox~mate cause, because it is arguable, I 

3 ·think, viewed in the light-- viewing the 

4 evidence in the light most favorable to the 

5 plaintiff, that had the escrow fund remained 

6 intact, that the bonding company as well as the 

7 line of credit application would have been 

8 handled differently, and the defendant has, I 

9 think, perhaps an argument, but it does not 

10 sufficiently -- it is not sufficient to require 

11 me to grant the motion to strike about 

12 proximate cause. 

13 But the evidence has shown, I think, 

14 enough for the plaintiff to -- it has shown 

15 that the plaintiff has suffered a negative 

16 economic impact and creates a jury issue and an 

17 issue of damages • 

. 18 

19 

20 

21 

22 

23 

24 

25 
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Q. Now, did you receive a document that's 

19 already into evidence, I believe, it·was the 

20 conditions that were sent to you by Mr. 

21 Peacock? 

22 A. Yes. 

23 Q. And did you have discussions with Mr. 

24 Peacock about those conditions? 

25 A. Only one that I remember, and that was 
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1 w under the conditions thau counsel has 

2 referred to. 

i108 

3 Q. And tell me about those discussions 

4 regarding w of the conditions. What was that 

5 about? 

6 A. It is how the job was going to be 

7 funded. It says the job is to be funded, and 

8 it says to be supplied by owner, and then it 

9 says something about an escrow, an escrow to be 

10 agreed upon, about that fact, it never came 

11 into being, because I had explained to David up 

12 front that this was not going to be a mortgage 

13 construction or a bank construction, that it 

14 was going to be funded by Najla themselves. 

15 Q. And at some point in time there was 

16 discussion about an escrow account? 

17 A. That came about very late in the game. 

18 What happened was that we had required that the 

19 job -- that a performance and payment bond be 

20 secured by William L. Griffith Company of 

21 Virginia, and David came to me and said that he 

22 had applied to his bonding company, and the 

23 bonding company was a little uncomfortable 

24 because it was not a usual transaction. The 

25 bank wasn't making the loan, the owner himself 
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1 was making the loan, and would we agree to a 

2 $130,000 set-aside, escrow, and I said I'll 

3 recommend it to them, and yes, I think we can 

4 deal with that. 

5 Q. Okay, sir. And the $130,000 was 

6 eventually established. Is that right? 

7 A. Yes, it was. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
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* * * 

Q. I understand, we will get there. It 

18 says, "The owner confirms the contract amount 

19 shall be funded by," and then.you are going to 

20 put a name in, correct? 

21 A. Well, it says, "To be supplied by 

22 owner." 

23 Q. "The owner confirms the contract amount 

24 shall b~ funded by," and the funds are to be 

25 supplied to the owner, and --
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1 A. It says it shall be, funded by, and then 

2 it says it's to be supplied by owner 

3 Q. What did you understand that to mean? 

4 Tell the jury. 

5 A. To tell him where the money was coming 

6 from, and I told him it would be funded by 

7 Najla themselves, that there was no loan. 

8 

9 

Q. And this funding agreement sets aside 

by escrow or other acceptable method at least 

10 the total of this proposed base bid sum. Isn't 

11 that what it says? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. What it says. 

* * * 
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4 Q. Now, you testified that this provision, 

5 the parties just forgot about it, because you 

6 explained to Dayid at this time in July of 1992 

7 that the project would be self-financed. Is 

8 that your testimony? 

9 A. They didn't forget about it. We -- he 

10 was told that this was the way it would be 

11 funded. We never discussed any other 

12 acceptable method of putting up any escrow. 

13 The quest~on of escrow never came about until 

14 he went to the bonding company, and the bonding 

15 company felt uncomfortable, not David, the 

16 bonding company. 

17 

. 18 

19 

20 

21 

22 

23 

24 

25 

* * * 
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* * 

Q. Now, you did understand that the escrow 

17 would serve as a source of security for payment 

18 of monies due the Griffith Company, correct? 

19 

20 

21 

22 

23 

A. Ho question. 

Q. That was understood. 

A. Understood. 

Q. All right. 

A. It was to -- it was to make the bonding 

24 company 

25 Q. Well 
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satisfied. 

well, it also served as security for 

3 payment to the Griffith Company, as well, 

4 correct? 

5 A. Well, that was a -- that was not the 

6 purpose of it, but it was --

7 Q. Well, okay. Now, the bonding company, 

8 like David Peacock, was uncomfortable because 

9 the project was being self-financed, correct? 

10 

11 

12 

13 

14 

15 

16 

·17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Unusual. 

Q. And that is an unusual situation. 

A. Yes, it is. 

* * * 
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* * * 
Q. Now, you've indicated that the bid 

12 qualification that Mr. Peacock forwarded to you 

13 on July 30th, 1992, that that was just -- it 

14 went by the wayside, correct? 

15 A. _No, it didn't go by the wayside. It 

16 just was not part of a contract. It was a 

17 proposal. It became part of the contract at 

18 the time the contract was signed. 

19 

20 

21 

22 

23 

24 

25 

* * * 
Q. Let me show you a copy of that cc 
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1 identified by Mr. Qreitem. ' 

2 For the record, Your Honor, that's 

3 Plaintiff's Exhibit 3. You can use my copy. 

4 Please turn to Exhibit D of the 

5 contract, sir. Do you have that, sir? 

6 A. Yes. 

7 Q. Now, that's the same statement of 

8 qualifications that was submitted to you in 

9 July by Mr. Peacock, correct? 

10 A. Yes, it is. 

11 Q. So, this statement of qualifications 

12 was not only not discarded, it was actually 

13 incorporated as part of the contract, corr~ct? 

14 

15 

16 

17 

18 

19 

20 

21 

* * * 

THE WITNESS: Yes, .it became part of 

22 the contract. 

23 BY MR. MORRISON: 

24 

25 

Q. Okay. How --

A. But by that time we had the escrow 
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1 agreement in effect and had•agraed on the 

2 amount of the escrow. 

3 Q. Wall, the escrow agreement wasn't 

4 signed until February of '93, correct? 

5 A. It was transmitted to David, and he had 

6 indicated it was acceptable and the $130,000 

7 figure was in the escrow agreement. 

8 Q. Tony Qreitem didn't sign it until 

9 January 26th of '93~ correct? 

10 A. In my opinion, the contract didn't come 

11 into existence until we had the bond, and the 

12 bond couldn't come into existence until the 

13 bonding company had the escrow agreement. So, 

14 the whole contract was contingent on the escrow 

15 agreement. 

16 Q. Well, we are just talking about when 

17 people signed the documents. 

18 

19 

A. That's true. 

Q. The construction contract was signed 

20 prior to the escrow agreement, correct? 

21 A. I'm not sure, because there is no date 

22 on the contract. 

23 Q. Well, do you remember given your 

24 involvement as the lawyer in negotiating the 

25 contract? 
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1 A. The contract was agreed upon, was 

2 setting on the table waiting for the bond, and 

3 the bond wouldn't be issued until the escrow 

4 agreement was signed •. 

s Q. And as you sit here today, you don't 

6 recall that the construction contract was 

7 signed prior to the signing of the escrow 

8 agreement, sir? 

9 

10 

11 

12 

13 

14 

A. If it were, it still would not have 

* * * 
Q. Let me ·direct your attention to 

15 Plaintiff's Exhibit 7, please, which for the 

16 record is the letter from David Peacock to Mr. 

17 Cregger dated November 24, 1992, correct? 

18 

19 

A. Right. 

Q. And attached to Mr. Peacock's letter is 

20 the initial draft of the escrow agreement. Is 

21 that correct? 

22 A. It is an escrow agreement that David 

23 sent to me saying it is a form that he had used 

24 in other projects as a sample. 

25 Q. And this was the first draft of the 
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1 escrow agreement, correct? • 

2 

3 

4 

5 

6 

7 

A. Right. 

Q. Is that right? 

A. Yes. 

Q. So, he took an agreement 

to you, and then you changed his 

correct? 

A. Yes. 

and he 

draft, 

8 

9 Q. And you changed his draft rather 

10 substantially, did you not? 

sent 

11 A. I added some things which I thought 

it 

12 clarified the obligation of how soon if monies 

13 were paid out, some time limits in it mostly. 

14 I thought it was necessary. 

15 Q. Let me show you what has been marked as 

16 Plaintiff's Exhibit 12. That is the final 

17 escrow agreement, is it not? 

18 A. It is. 

19 Q. Let me direct your attention· to the 

20 bottom of page 1. All of those provisions, 

21 that is, the (i), (11) and ·(iii), you added all 

22 of those provisions, correct? 

23 

24 

25 

A. Yes. 
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5 MR. FAGAN: Plaintiff rests? Then, 

6 Your Honor, I would renew my motion to strike 

7 at this time. 

8 THE COURT: For the grounds previously 

9 stated? 

10 MR. FAGAN: Well, Your Honor, based 

11 upon the Court's ruling, Your Honor, I would 

12 like to be heard on the record. 

13 THE COURT: All right. 

14 MR. FAGAN: Clearly against Najla 

15 Associates, Incorporated, their only 

16 contractual there is only a contract claim. 

·17 Therefore, the only damages have to come from 

18 that contract, and I think the Virginia law --

19 I know the Virginia law is clear that 

20 contractual damages have to be a direct and 

21 proximal result of the breach of contract and 

22 they also have to be foreseeable at the time 

23 that the parties entered into the contract. 

24 This escrow ·agreement, which the 

25 contract was en~ered into in -- I believe it 
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1 was January of '93, but the document will speak 

2 for itself on that, and there has been 

3 absolutely no evidence put on that Rajla was 

4 aware of all of these lost profits, aware of 

5 the jobs, aware of the bonding relationship 

6 with Aetna or anything like that that would 

7 indicate that the plaintiff has foreseeable 

8 damages to take to the jury. 

9 Now, it was -- it was different when we 

10 had all of the torts, because tort damages, as 

11 the Court knows, are much broader than 

12 contractual damages. so, I think that in light 

13 of the court's ruling and the fact that my 

14 client is only now in on the breach of 

15 contract, I think that my motion to strike the 

16 damages is even stronger, and I would renew the 

17 motion to strike the damages on the grounds 

18 previously stated, that the failure to 

19 replenish, if that was the only bre~ch, put Mr. 

20 Peacock and Griffith in no worse shape than it 

21 would have had the monies been put back in the 

22 escrow, because he would have had to sue for 

23 the money anyway. 

24 

25 

All right, thank you. 

~ * * 
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* * * 
10 

11 

12 THE COURT: Well, at this point the 

13 defendant Najla Associates has renewed its 

14 motion to strike and added additional grounds 

15 to the motion to strike, and that is that the 

16 damages evidence that has been established on 

·17 the consequential damages was not within the 

18 contemplation of the parties at the time the 

19 escrow agreement was made in January of '93 and 

20 that the types of damages sought are not 

21 natural or direct damages that would stem from 

22 the _alleged breach of contract. 

23 The Court having considered the 

24 arguments of both parties with respect to this 

25 matter is of the. opinion that the motion to 
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1 strike should be overruled and the issue of the 

2 foreseeability as it relates to the damages 

3 there is evidence that the performance bond was 

4 required at the beginning of this. It's clear 

5 that the bond had some impact on and was 

6 related to this contractor doing business. 

7 Certainly it was in contemplation of the owners 

8 that they wanted asaurance that the project 

9 would be built in the event the contract 

10 defaulted, and that's the purpose of a 

11 performance bond, and therefore, it seems to me 

12 that these damages -- that they do flow 

13 directly from the contract and do not exce~d or 

14 they are not at least at this stage 

15 consequential damages. so, they -- the motion 

16 to strike will be overruled, exceptions 

17 preserved for both Najla and the law firm. 

18 

19 

20 

21 

22 

23 

24 

25 

* * * 
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15 If you find your verdict for the 

1274 

16 plaintiff, then he is entitled to recover as 

17 damages all of the losses he sustained, 

18 including gains prevented which are a direct 

19 and natural result of the breach and which he 

20 has proved by a greater weight of the 

21 evidence. The losses must have b~en reasonably 

22 foreseeable by the parties when they entered 

23 into the contract. 

24 Consequential damages are indirect 

25 damages resulting from breach of contract. If 
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1 the parties, when they made the contract, 

2 understood that because of circumstances than 

3 known to them a breach of contract might cause 

4 consequential damages, then if you find your 

5 verdict in favor of Griffith, in addition to 

6 awarding them direct damages, you may award 

7 them such consequential damages as you believe 

8 by the greater weight of the evidence that 

9 Griffith sustained as an indirect result of the 

10 breach. 

11 

12 

13 

14 

15 

16 

17 
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* * * 

18 You must not base your verdict in any 

19 way upon sympathy, bias, guesswork or 

20 speculation. Your verdict must be baaed solely 

21 

22 

23 

24 

25 ~ 
* ' 
~ . 
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* 

14 The other portions of his damages, he 

15 says that for the want of $5,000, he wouldn't 

16 have lost $82,000 with Horton Drywall. Well, I 

17 am sure and the evidence was that Mr. Peacock 

18 knows of at least 20 drywall companies, but in 

19 Northern Virginia, he couldn't find another 

20 drywall company to do his work for about the 

21 same price? I think that's speculative. 

22 He also -- also, the $5,000. He 

23 testified that he had $350,000 in liquid 

24 working capital. He testified his wife 

25 wouldn't let him touch it and that it was a 
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1 trust fund, but he put it an his books when he 

2 applied for credit. It was on his books as an 

3 asset of the company. It was on his books when 

4 he went to Aetna and tried to get bonds went 

5 to Warfield and tried to get bonds from Aetna, 

6 but he couldn't use it to pay $5,000 to get his 

7 best buddy, Jeff Martinson, paid so he could 

8 keep from losing $82,000. 

9 Then he's got $5,000 in damages from an 

10 American Printing job, because he couldn't 

11 pre-order steel to the tune of $50,000 on that 

12 job. Now, he testified -- he sat here and 

13 testified that one of the reasons why he 

14 couldn't pay Horton Drywall was because you 

15 can't mix and match jobs. If you don't have 

16 the money on the job to pay your subs, you 

17 can't pay them. so, what he's trying to say 

18 here is that had he had thi~ $75,000, he would 

19 have taken $50,000 of it and gone and 

20 pre-ordered this steel on another job. Well, 

21 that's inconsistent, and by his own testimony, 

22 you can't believe that. so, that $5,000 can't 

23 be recovered. 

24 I think one of the most important 

25 points on why these damages are speculative is 
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1 that they are based upon the premise -- and I'm 

2 talking about the seven jobs, the $675,000 that 

3 we're talking about, why he couldn't get these 

4 seven jobs just because he couldn't get a bond 

5 to cover those jobs from Aetna. The testimony 

6 from Mr. warfield and from Mr. Peacock is that 

7 no one ever approached Aetna to get a bon~. 

8 Mr. Peacock didn't call Aetna up and say got 

9 this job, it's great, you've increased my work 

10 product in the past before when I've needed it, 

11 you know, just a little bit, I really want this 

12 job, I think I'm going to make a lot of money, 

13 can you give me a bond, you know, I -- we bave 

14 been doing a lot of business together, and you 

15 have never turned me down before, can you give 

16 me a bond. He didn't do that. He met with Mr. 

17 Warfield, and in their "professional opinion," 

18 he wouldn't have qualified anyway so.he wasn't 

19 going to do it. He's got a job on here for 

20 $700,000 that he didn't even ask for a bond 

21 for. 

22 So, how do we know and how do you know 

23 as jurors that he wouldn't have gotten bonded 

24 on these jobs? It's speculative. He never 

25 asked. He never asked the people that he 
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1 needed to ask. He relied dn Mr. Warfield, who 

2 doesn't work for Aetna. He's a broker. He 

3 ·doesn't have any position in Aetna. He has no 

4 authority to grant bonds on behalf of Aetna. 

5 Aetna was never asked. 

6 The thi~d reason why the damages can't 

7 be awarded is that these are contractual 

8 damages. They have to be a direct and proximal 

9 result of the breach of contract, which I 

10 allege there is no breach of contract, but 

11 let's assume there's a breach of contract. The 

12 damages have to be direct and proximate, which 

13 means they have to arise out of the contract. 

14 They also have to be foreseeable by the parties 

15 at the time they entered into the contract. 

16 The escrow agreement, which is a 

17 contract, was entered into in January of 1993.-

18 Now, particularly with respect to Hajla and the 

19 Qreitems, it is far-fetched, l put forth, based 

20 on the evidence that's in front of you, that 

21 Najla could have foreseen that Mr. Peacock 

2 2 doesn't get these seven jobs· because he can't 

23 get bonded Decause he can't get -- Decause he 

24 has this accounts receivable and Decause he 

25 won't go from Warfield-Dorsey to Aetna to ask 
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1 for bonds. 

2 I mean, this case is hard enough to 

3 understand, but back in January of 1993, to 

4 foresee all of these damages, to foresee that 

5 because of $5,000 he doesn't get $82,000 worth 

6 of savings from Horton Drywall, and to foresee 

7 that in January of 1993, that later on, he 

8 wouldn't be able to pre-order steel, and he 

9 would be out $5,000 because of that? These 

10 damages are clearly not foreseeable, and there 

11 is a jury instruction that you will get to take 

12 back with you and the Judge has already read to 

13 you on foreseeability, and I suggest that you 

14 take particular -- pay particular attention to 

15 the burden on the plaintiff regarding damages. 

16 He's got to prove that those damages were 

17 foreseeable. He didn't even address it. 

18 

19 

20 

21 

22 

23 

24 

25 

* * * 
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* * 
Counsel, I received the following 

6 questions from the jury. I'll read the 

1372 

7 question to you, and I'll also let Mr. Burke 

8 see the question and the instruction that the 

9 jury has sent to me. I'll read it twice. 

10 "Under jury instruction A, we 

11 respectfully request further clarification on 

12 the last sentence that reads, 'The losses must 

13 have been reasonably foreseeable by the parties 

14 when they entered into the contract.' Please 

15 clarify the foreseeable clause. we believe it 

16 is too vague for decision at this time." 

17 

18 

19 

20 

21 

22 

23 

24 

25 

* * * 
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* * 
7 THE COURT: Here's the answer I'm going 

8 to give the jury. 

9 "You must consider all of t~e 

10 instructions. Response to your question is as 

11 follows: The test for awarding damages for 

12 breach of contract is whether the damage is 

13 natural or. was within the actual or potential 

14 contemplation of the parties at the time the 

15 contract was created." 

16 That's it. Exceptions presumed. The 

17 time is 12:32. 

18 

19 

20 

21 

22 

23 

24 

25 
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INSTRUCTION NO. 13 

Consequential damages are indirect damages resulting from the breach of the contract. 

·If the parties, when they made the contract, understood that, because of circumstances then 

known to them, a breach of the contract might cause consequential damages, then, if you 

fmd your verdict in favor of Griffith, in addition to awarding him direct damages, you may 

award him such consequential damages as you believe by the greater weight of the evidence 

that he sustained as an indirect result of the breach. 
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JURY INSTRUCTION 

If you find your verdict for the plaintiff, then he is 

entitled to recover as damages all of the losses he sustained, 

including gains prevented, which are a direct and natural result 

of the breach and which he has proved by the greater weight of 

the evidence. The losses must have been reasonably foreseeable 

by the parties when they entered into the contract. 

Z31 



.JURY INSTRUCTION ~ 
You must not base your verdict in any way upon sympathy, 

bias, guesswork or speculation. Your verdict must be based 

solely upon the evidence and instructions of the court. 
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We, the Jury, on issue of breach of contract in the case of 

WILLIAM L. GRIFFITH & CO., OF VIRGINIA, INC., Plaintiff, versus 

NAJLA ASSOCIATES, INC., Defendant, find our verdict in favor of the 

Plaintiff 

'flt1£JQOll 

and assess his damaqes 
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· We, the Jury, on issue of breach of contract in the case of 

WILLIAM L. GRIFFITH & CO., OF VIRGINI.A, INC., Plaintiff, versus 

ESKOVITZ, LAZARUS, PITRELLI & CREGGER, Defendant, find our verdict 

in favor of the Plaintiff and assess his damages in the amount of 

#so 1 ooo ~% 
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We, the Jury, on issue of breach of contract in the case of 

WILLIAM L. GRIFFITH & CO., OF VIRGINIA, INC., Plaintiff, versus 

E.L.& P. ESCROW & TITLE, co., Defendant, find our verdict in favor 

of the Plaintiff and assess his damages in the amount of 
41 00 
11~()(j , OQO ,....-o 
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We, the Jury, on the issue of breach of fiduciary duty in the 

case of WILLIAM L. GRIFFITH & CO., OF VIRGINIA, INC., Plaintiff, 

versus E.L.&P. TITLE AND ESCROW COMPANY, Defendant, find our 

verdict in favor of the plaintiff and assess damages in the amount 

of ~oo. 000 m and punitive damages in the amount of"'t. '(, .288i/;: 
• 
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VIRGIBIA: 

IB TBB CIRCUIT COURT 01' PAJ:RPAX COtJBTY 

1fll. L. GRIPPITB & CO. OP VIRGIIJXA, 
ZBC., a Virqinia corporation, 

Plaintiff, 

v. 

SAIIIR :r. QRBITBK, et al., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) _______________________________________ ) 

PIIfAL \rUDGMBBT ORDBR 

Law Ito. 137523 

The parties in the captioned action appeared before the Court 

on December 11, 1995 for trial by jury on the Plaintiff's Motion 

for Judgment against Defendants Samir F. Qreitem ("Qreitem11 ), Najla 

Associates, Inc. ( 11Najla"), Eskovitz, Lazarus, Pitrelli ~Cregger 

(the "Law Firm"), and McLean Title Agency, Inc. t;a E.L.& P. Title 

and Escrow co. (the "Escrow Company"). 

The Court heard preliminary motions and conducted voir dire of 

the jury panel. Seven jurors were sworn by the court. The trial 

of the matter was conducted or1 December 11 through 14, 1995. After 

hearing arguments on the Defendants' Motions to Strike the 

Plaintiff's Evidence, the Court ruled on December 14, 1995 that the 

Motions to Strike would be granted, and the Plaintiff's claims 

dismissed, except as to the Plaintiff's claims for Breach of 

Contract (Count A of the Motion for Judgment) against the Law Firm, 
( 

the Escrow Company and Najla, and for Breach of Fiduciary Duty 

(Count c of the Motion for Judgment) against the Escrow Company. 

Z40 



The Defendants presented their evidence and rested. The 

Defendants renewed their respective Motions to Strike the 

Plaintiff's Eviden~e, and the Court denied those Motions. 

The jury was given the instructions granted by the Court and 

closing argument by counsel for each of the parties occurred on 

December 14, 1995. After deliberations on December 15, 1995, the 

jury returned its verdict -in favor of the Plaintiff on both Counts. 

The jury awarded compensatory damages for breach of contract 

.against Najla in the amount of $175,000; against the Law Firm in 

the amount of $50,000; and against the Escrow Company in the amount 

of $200,000. The jury awarded compensatory damages for breach of 

fiduciary duty against the Escrow Company in the amount of 

$200,000, and punitive damages of $164,285.71. The Court overruled 

an objection by counsel for the Escrow Company to the form of the 

verdict, and discharged the jury on December 15, 1995. 

After the rendering of the verdict by the jury, the Plaintiff, 

the Law Firm and the Escrow Company reached a settlement resolving 

the claims as between them in accordance with the terms· of a 

written settlement agreement; 

Therefore, it is hereby ORDERED that final judgment is entered 

in favor of Plaintiff Wm. L. Griffith & Co. of Virginia, Inc. 

against Defendant Najla Associates, Inc. in the amount of $175,000 

plus costs and post-judgment interest at the statutory rate from 

December 15, 1995 until satisfied; and it is further 

Z~l. 2 



ORDERED that th e exceptic,ns of all part. 
Orders of the court pr' ' 1es to the rulings and 

10r to, during and afte 
matter are pre r the trial of th" served. 1s 

ENTERED this ~ day of December, 1995. 



SEEN AND OBJECTED AS TO ADVERSE MATTERS: 

HOLLAND & KNIGHT 

Gina Schaar Howard (VB #29129) 
s. Scott Morrison 
2100 Pennsylvania Ave., N.W., Suite 400 
Washington, D.C. 20037 
202/955-3000 
Counsel for Plaintiff 

~~w~.f.~ ~ Y'~ ~~~ ""'"~ 3. 

~a)1{~4379~ K- ~tf/ # 81~7 
4020 University Drive, suite 200 
Fairfax, Virqinia 22030 
(703) 385-6162 
Counsel for Defendants Samir F. Qreitem 

and Najla Associates, Inc. 

5 
JORDAN, COYNE & SAVIT~ 

hn o. Easton, VA Bar #17302 
486 Armstronq Street 

Fairfax, Virqinia 22050 
(703) 246-0900 
Counsel for Defendant Eskovitz, 
Lazarus, Pitrelli & Creqqer 

SICILIANO, ELLIS, DYER & BOCCAROSSE 

Ra~o~, VA Bar #14230 
10521 Judicial Drive, Suite 300 
Fairfax, Virqinia 22030 
(703) 385-6692 
counsel for Defendant McLean Title Aqency, Inc. 
tja Key Title (f/nja E.L.&P. Title and Escrow co.) 

4 
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VIRGINIA 

IN THE CIRCUIT COURT OF 

WILLIAM L. GRIFFITH & CO, OF VIRGINIA, 
INC., a Virginia corporation, 

Plaintiff, 

. . 

t.::,-:..; ""7 .. 

v. At Law No. 137523 

SAMIR F. QREITEM, 
et al., 

Defendants. . . 
DEFENDANT NAJLA ASSOCIATES, INC.'S 

MOTION TO SET ASIDE THE VERDICT 

COMES NOW, defendant Najla Associates, Inc., by counsel, 

pursuant to Virginia Code § 8.01-430 and moves this Court to set 

aside the verdict returned against it on the following grounds 

and those more fully stated in the accompanying Memorandum which 

is hereby incorporated by reference. 

1. The jury in this case rendered the following verdict 

on December 15, 1995: 

Count A - Breach of Contract 

$175,000 against Najla Associates, Inc. ("Najla") 

$200,000 against E.L.&P. Title and Escrow ("Title 

Co.") 

$50,000 against Eskovitz, Lazarus, Pitrelli & 

Cregger ("Law Firm") 

~ount B. - Breach of Fiduciary ~uty 

$200,000 against the Title Co. 

$164,285 punitive damages 

1 



This verdict is objected to by Najla as it is inconsistent, 

irregular and defective. There was only one cause of action for 

the Breach of the Contract and the damages presented by the 

plaintiff were not subject to apportionment. There can be no 

verdict in favor of the plaintiff for more than $200,000, as in 

Contract damages and therefore, the total amount of Contract 

damages cannot exceed $200,000. The amount allowed by the jury 

verdict should be reformed to reflect the damages the jury 

determined were warranted by the evidence. 

2. The Title Co. and the Law Firm settled Griffith's 

claims against them for the sum of $325,000 on or before 

December 22, 1995. The exact details remain unclear and this 

defendant is currently unaware of terms of the written agreement 

referred to in the Final Order. 

3. This Court entered Judgment against Najla for $175,000 

on December 22, 1995, and Najla duly noted its objections. 

4. The verdict against Najla should be set aside or 

reduced to zero because the $325,000 is an accord and 

satisfaction of the compensatory damages awarded by the jury on 

the breach of contract in Count A. 

5.· The verdict against Najla should be set aside as 

contrary to the law and the evidence. The evidence properly 

before the jury clearly indicated the alleged Breach of contract 

by Najla did not proximately cause damage to the plaintiff. 

6. The verdict against Najla should be set aside as 

contrary to the law and evidence. There was no evidence 

2 Z45 



properly before the jury that the damages alleged by the 
I 

plaintiff were foreseeable at the time the contract in question 

was executed. 

7. The Court erred in granting instructions that 

permitted the jury to consider the speculative and unforeseeabl~ 

damages which were the basis of the plaintiff's claims. 

WHEREFORE, defendant Najla Associates, In. requests that 

this Court ·set aside the verdict as against Najla Associates, 

Inc~ and/or enter Judgment for no damages. 

GERALD R. WALSH, P.C. 
4020 University Drive 
Suite 200 
Fairfax, Virginia 22030 
(703) 385-6162 

NAJLA ASSOCIATES, INC. 
By Counsel 

By: 2ddis~ 
va. State Bar No. 8157 
Counsel for Najla Associates, Inc. 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Defendant 

Najla Associates, Inc.'s Motion to Set· Aside the Verdict was 

mailed, postage prepaid, this ~~ ~Y of December, 1995, to 

Gina s. Howard, Esq., Law Offices of Holland and Knight, 2100 

Pennsylvania Ave., N.W., Suite 400, Washington, D.C. 20037, 

counsel for plaintiff; and was mailed, postage.prepaid to Ralph 

Boccarosse, Jr., Esq., Siciliano, Ellis, Dyer & Boccarosse, 

10521 Judicial Drive, suite 300, Fairfax, Virginia 22030, 

3 
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counsel for McLean Title Agency, Inc, t/a E.L. & P. Title and 

Escrow Co.; and John o. Easton, Esq., Jordan, Coyne & Savits, 

10486 Armstrong S~reet, Fairfax, Virginia 22030-3616, counsel 

for Eskovitz, Lazarus, Pitrelli & Cregger. 

G&raidR:Waish 
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V I R G I N I A 

IN THE CIRCUIT COURT OF FAIRFAX 

WILLIAM L. GRIFFITH & CO, OF VIRGINIA, 
INC., a Virginia corporation, 

Plaintiff, 

v. 

SAMIR F. QREITEM, 
et al., 

Defendants. 

. . 

. . 

. . 

F ;r ~:-, 

C !"\ ,, .... -· ·,.:-.'-:- -·. 
'.,:..... ... ... ... ·- ...-c 
....,\..'!-I • • •-

cofui~t ~c ~·~ ~. ""-=7 4-..... t ....... J 

~._-,:~··Ad ... ·.· 
l, ;... .:. • ·.;: ;: .~ ; : .• .. ; ~ ; 

'.·. ,, ·~ -...... , .. , 

At Law No. 137523 

MEMORANDUM IN SUPPORT OF 
DEFENDANT NAJLA ASSOCIATES, INC.'S 

MOTION TO SET ASIDE THE VERQICT 

I. Introduction 

This Court is empowered by Virginia Code § 8.01-430 to set 

aside a verdict that is contrary to the great weight of the law 

or the evidence. The court's discretion is to be exercised when 

the verdict before it is plainly wrong or without credible 

evidence to support it. Lane v. Scott, 220 va. 578 (1979); 

Sampson v. Sampson, 221 Va. 876 (1981). The Court also has the 

discretion to enter Judgment rather than grant a new trial when 

it has before it the evidence to enable it to render a decision 

on the merits. Id. 

The verdict of $175,000 against Najla Associates, Inc. 

("Najla") is against the great weight_of the evidence and should 

be set aside in favor of a Judgment of no damages against Najla. 

II. The Verdict 

The plaintiff presented the following theory of liability 

to the jury on both its Breach of Contract claim and its Breach 
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of Fiduciary Duty claim1 : all defendants, that is, Najla, 

E.L.&P. Title co. ("Title Co.") and Eskovitz, Lazarus, Pitrelli 

and Cregger ("Law.Firm"), breached the Escrow Agreement, and the 

Title Co. breached its fiduciary obligations under the Escrow 

Agreement, by (1) wrongfully disbursing the $103,000 to Wm. L. 

Griffith & Co. of Virginia, Inc. ("Griffith") and by (2) failing 

to.place the $103,000 back into the Escrow Account. 

on the issue of damages, Griffith presented three areas of 

damage2 all of which were claimed to have resulted from the 

$103,000 not being put back into the Escrow Account. Griffith 

conceded at trial that no damages flowed from the alleged 

wrongful disbursement. 

The limit of damages returned by the jury is $200,000. The 

amount returned against the Title Co. on both the Breach of 

Contract and the Fiduciary claim3 represent~ the maximum for 

which the obligors (Najla, the Title Co. and the Law Firm) under 

the Contract could be liable. The verdicts of $175,000 and 

$50,000 against Najla and the Law Firm respectively must hav~ 

·resulted from the jury's mistaken impression that the were 

required to apportion liability between the obligors on the same 

1 The Motion for Judgment recites the same set of facts as 
a predicate for both the Breach of Contract claim and the Breach of 
Fiduciary Duty claim. 

2 The loss of Horton Drywall as a ·subcontractor, lost 
profits on seven jobs and delay damages on the American Printing 
Job. 

3 The Fiduciary Duty claim is clearly contractual and 
therefore the $200,000 cannot be recovered twice and represents the 
maximum damage award. 
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breach. Griffith cannot contend that the Breach of Contract 

damages of $425,000 in the aggregate is consistent with the 

Breach of Fiduciary Duty award of $200,000, based upon the same 

damage testimony. 

III. Accord and Satisfaction 

By settling its claim against the Title Co. and the Law 

Firm-for $325,000, Griffith has reached an accord and 

satisfaction and can recover no more from Najla. Atkins v. 

Boatwright, 204 va. 450 (1963). The damages for Breach of 

Contract were set by the jury at $200,000. The settlement sum 

easily eclipsed the $200,000 damage fiqure and extinguishes 

Griffith's claim against Najla. 

There are no damages remaining on which to predicate a 

judgment against Najla for $175,000. On this ground alone, the 

verdict of $175,000 should be set aside or proper credit given 

so that a Judgment of no damages is entered. 

IV. There Was No Proof of Proximate Cause. 

Griffith's theory of proximate cause presented at trial was 

that it was damaged by Najla's failure to replenish the Escrow 

Account. The damage was the result of a $75,000 accounts 

receivable on its books which prevented it from increasing its 

bondable work program and gaining credit at lending 

institutions. However, Griffith put on no evidence that it 

would have been in a better position had Najla _replenished the 

Escrow Account. In fact, all of the evidence properly before 

the jury proved that Griffith would have suffered the same 
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"damage" even if Najla would not have"breached" the Escrow 
I 

Agreement by failing to replenish the account. 

When Griffith submitted applications for payment 7 and s, 

it was in a heated dispute with Najla over the scope of work and 

Griffith's performance under the Construction contract. Anton 

Qreitem, Samir Qreitem, David Peacock, Javed Kaveh, John 

Pitrelli and Hugh Cregger all testified that Najla was not 

prepared to pay Griffith any additional money once the $103,000 

had been dispersed from the Escrow Account until the Contract 

dispute was reached. The parties had reached a stalemate which 

would not end until January, 1995, when Najla paid the 

Arbitration Award. 

The Title Company needed the approval of the owner to 

disperse funds from the Escrow Account. This contractual 

obligation is precisely why the Title co. did not release the 

$27,000 that remained in the Escrow Account following the 

dispersal of the $103,000. It Najla replenished the Escrow 

Account in the amount of $103,000, the only thing that.would 

change is the amount withheld by the Title Co. Najla would not 

have consented to a further dispersal, and the Title Co. would 

have required a Court Order before turning over the money. 

Griffith would have suffered the same "damages". 

V. Lack of Foreseeability 

Griffith presented its case to the jury with the confidence 

that it would have a conspiracy argument for the jury at 

closing. However, following the Court's rulings at the 
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Defendant's Motion to strike, Griffith was left _with two 

contract claims, both based upon the same contract supported by 

the same damage testimony, but each one against different 

defendants. As a result, the element of foreseeability was 

injected into the case. 

Griffith put on absolutely no evidence that the profits it 

lost· as a result of Najla's Breach of Contract were foreseeable 

by Najla at the time the Escrow Agreement was executed in 

January of 1993. Contract damages are those that are in the 

reasonable contemplation of the parties at the time they made 

the Contract. Sinclair v. Hamilton & Dotson, 164 Va. 203 

(1935). They must be the natural and logical result of a 

breach. Smith v. Wright, 207 Va. 482 (1966). The defendant 

reserves the right to present at oral argument additional 

matters and authorities in support of its motion. 

The foregoing considered, this Court should set aside the 

verdict in this case and/or enter a Judgment of no damages 

against Najla. 

GERALD R. WALSH, P.C. 
4020 University Drive 
Suite 200 
Fairfax, Virginia 22030 
(703) 385-6162 

NAJLA ASSOCIATES, INC. 
By Counsel 

By: 2hW~ 
Gerald R. Walsh 
Va. state Bar No. 8157 
Counsel for Najla Associates, Inc. 
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CERTIFICATE OF SERVICE 
I 

I hereby certify that a copy of the foregoing Memorandum in 

support of Defendant Najla Associates, Inc.'s Motion to Set 

Aside the Verdict was mailed, postage prepaid, this~'} ~ay 
of December, 1995, to Gina s. Howard, Esq., Law Offices of 

Holland and Knight, 2100 Pennsylvania Ave., N.W., Suite 400, 

Washington, D.C. 20037,.counsel for pla~ntiff; and was mailed, 

postage prepaid to Ralph Boccarosse, Jr., Esq., Siciliano, 

Ellis, Dyer & Boccarosse, 10521 Judicial Drive, Suite 300, 

Fairfax, Virginia 22030, counsel for McLean Title Agency, Inc, 

t/a E.L. & P. Title and Escrow Co.; and John o. Easton, Esq., 

Jordan, Coyne & Savits, 10486 Armstrong Street, Fairfax, 

Virginia 22030-3616, counsel for Eskovitz, Lazarus, Pitrelli & 

Cregger. 

2u·~~ 
Gerald R. Walsh 
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HOLLAND & KNIGHT 
ATTORNEYS AT LAW 

i! 100 PENNSYLVANIA AVENUE. N.W. 

WASHINGTON. D.C. 2003? 

VIRGINIA: 

IN THE CIRCUIT COURT OF FAIRFAX COUN'IY 

WM. L GRIFFITH & CO. OF VIR.GINlrA, 
INC., a Virginia corporation, 

Plaintiff, 

v. 

SAMIR F. QREITEM, et !b 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

PLAINTIFF'S OPPOSmON TO DEFENDANT NAJLA 
ASSOCIATES. INC.'S MOTION TO SET ASIDE THE VERDICf1 

I. APPHcable Standard 

A trial court may set aside a verdict under Va. Code § 8.01-430 only when, 

considering all the evidence, "the verdict is plainly wrong or without credible evidence to 

support it." Rogers v. Marrow, 243 Va. 162, 166 (1993), quoting Lane v. Scott, 220 Va. 578, 

581 (1979); ~also T.M. Graves Construction. Inc. v. National Cellulose Cor.p., 226 Va. 

164, 169 (1983). If reasonable persons may differ in the conclusions they draw from the 

evidence, a verdict cannot be set aside. 243 Va. at 166.2 

1 Defendant's Motion is untimely, since the Court already has entered a Final Order. 
We assume that the Defendant's Motion to Suspend, Modify or Vacate the Final Order, 
filed on Friday, January 5, 1996, is an attempt to correct this en;or. This memorandum 
addresses the substance of Defendant's arguments on that basis. 

2 On appeal, the reviewing court will give the recipient of the verdict "the benefit of 
all substantial conflict in the evidence, as well as all inferences which may be reasonably 
drawn from the evidence," and will uphold the verdict if there is crechble evidence to support 
it. Rogers v. Marrow, 243 Va. at 166. 
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D. Najla's Attempt to Rewrite the Jun Verdict Is Unfounded. 

Although the verdict clearly awarded Griffith $175,000 in damages against Najla 

separately from the other defendants, Najla now argues that the verdict must be read to 

award a total of only $200,000 against all defendants. Najla, however, has waived its right 

to raise objections to the verdict. The jury rendered its verdict on verdict forms prepared 

by this Court. These forms required the jury to return separate verdicts against the various 

defendants. Najla raised no objection to the verdict forms at trial. After the jury returned 

its verdict, counsel for E.L & P. Title objected to the form of the verdict. Najla raised no 

such objection, and the jury was dismissed. By failing to object to the verdict forms and by 

failing to raise any objection to the verdict prior to dismissal of the jury, Najla has waived 

its right to object to the jury verdict now. See Daniels v. Morris. 199 Va. 205 (1957). 

There is no evidence that the jury did not intend to award separate damages against 

the separate defendants. Najla neither requested an instruction on joint and several liability 

nor objected to the instructions given by the Court on contract damages. Najla cannot now 

question the verdict rendered pursuant to these instructions. See Spitzli v. Minson, 231 Va. 

12, 17-18 (1986). 

Even if Najla had timely objected, however, under Virginia law, multiple parties to 

one contra~ may have separate and several obligations. See 4B Michie's Jurisprudence, 

Contracts, § 6. The Escrow Agreement here imposed differing obligations on Najla and the 

other parties. (See P .Ex. 12.) A verdict awarding separate damages is consistent with the 

differing nature of the parties' obligations. Further, there is no basis for Najla's argument 

HOLLAND & KNIGHT 
ATTORNEYS AT I.AW 

that the $200,000 awarded against E.L &. P. Title under the breach of fiduciary duty claim 
2100 PE:NNSYLVANIAAVI:NUE:. N.W. 

WASHINGTON. D.C. 20037 
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represents the maximum allowable award. Griffith's evidence demo~trated approximately 

$762,000 in damages. This is consistent with the $625,000 in damages awarded by the jury 

in the aggregate, not with the $200,000 total claimed by Najla. 

m. This Court Has Already Rejected Naj.a's Arguments 
Regarding Causation. Which Are Unavailing in Any Event. 

At the close of Griffith's case, Najla moved to strike the evidence, arguing that 

Griffith had failec;l to prove that Najla's actions proximately caused Griffith's damages. Najla 

raises the same arguments in its motion to set aside the verdict. In ruling on the motion to 

strike, this Court expressly found that there was sufficient evidence to support a verdict for 

Griffith on the issue of proximate causation. (See excerpt of trial transcript, Ex. A, at 15-

16.) Since the standards for decision on the two motions are so similar,~ Newton v. 

Veney, 220 Va. 947, 951 (1980), the Court's prior ruling has already decided this issue. 

Nothing in the evidence offered by defendants at trial supports a different result. Indeed, 

two of the three witnesses called by defendants ·- Sue Gunnerson and Hugh Cregger-- failed 

to address Griffith's damages at all. The third- David Warfield (by deposition) --was also 

called by Griffith to support its case for damages and causation. His testimony, therefore, 

plainly created a jury issue. 

Griffith's damages arose from its inability to pay subcontractors and to pursue 

additional projects. The evidence demonstrated that Griffith needed an increase in the value 

of the performance bonds it could obtain (its "work program") in order to obtain further 

work, but failed to obtain such an increase because of the depletion of the escrow account. 

It was undisputed that Griffith's surety company required the escrow account as a 

condition of providing Griffith with a performance bond. (See P. Exs. 7, 8.) That bond was 
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required by Najla. Najla authorized its attorneys and engineers to contact Griffith's surety 

without Griffith's knowledge or consent in order to pressure Griffith into acquiescing to 

Najla's demands. (See P. Exs. 4, 5.) Najla's blatant attempt to interfere with Griffith's 

surety relationship resulted in, among other problems, the surety becoming aware of the 

shortfall in the escrow account. Thus, the evidence creates the strong inference that if N ajla 

had replenished the escrow account, the presence of a source of funds for the full amount 

due Griffith would have affected the surety company's decision regarding Griffith's work 

program. Indeed, this Court so found in overruling defendants' motions to strike. (See Ex. 

A at 15-16.) Najla's argument, that it did not cause any damages because the money could 

not have been disbursed without its approval, fails becaus_e ( 1) the presence of funds in the 

account represented the protection sought by the surety company, and (2) since the escrow 

agreement had already been materially breached at that point, its conditions were no longer 

enforceable. 

In addition, the evidence demonstrated that Griffith was unable to obtain a line of 

credit from any bank during the time the escrow account was wrongfully depleted. As this 

Court also previously fourid, ~Ex. A at 15-16, this evidence creates the strong inference 

that Griffith's credit application would have been handled differently had the full amount 

due Griffith been available in the escrow account. Further, the evidence demonstrated that 

if Najla had replenished the escrow account when it was obligated to do so, it would not 

have been in a position to fund the sham litigation against Griffith and thereby deprive 

Griffith of the suins necessary to pay its subcontractors and obtain increased bonding and 
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credit.3 Causation of damages is a jury issue, Brown v. Koulizakis, 229 Va. 524 (1985), and 

the jmy, which was properly given the standard instructions on damages, reasonably found 

for Griffith here. 

IV. The Evidence Showed That Griffith's Damages Were Foreseeable. 

Najla's assertion that Griffith put on no evidence that its damages were foreseeable 

is inaccurate. The evidence demon~trated that Najla required a payment and performance 

bond from Griffith as a condition of the construction contract. (See P. Ex. 3.) Najla was 

aware that the escrow agreement was entered to satisfy the surety who was providing the 

bond. (See P. Exs. 7, 8.) Thus, it was foreseeable that non-compliance with the escrow 

agreement would harm Griffith's relationship with the surety company. Further, the portion 

of Griffith's damages that arose from its inability to pay subcontractors was clearly 

foreseeable to the parties to the escrow agreement, whose only purpose was to collateralize 

the Owner's funding obligations during the construction of Willow Run. 

V. GrifDth's Settlement Does Not Constitute an Accord 
and Satisfaction of its Claim Against Naiia. 

Griffith has agreed to accept a payment of $325,000 to dismiss its claims against the 

remaining defendants. (See Settlement Letter and Settlement Agreement, Ex. B.) Both the 

December 21 Settlement Letter and the Settlement Agreement provide that the payment 

is being made to settle Q!1Jx the breach of fiduciary duty damages awarded against E.L & 

3 ~oth Anton Qreitem and Samir Qreitem testified that Najla was prepared to 
reimburse Griffith for the $103,000 it had earned for construction of the project, if Griffith 
had returned the $103,000 check paid from the escrow account. They claimed, however, that 
they did not do so be~use neither· Pitrelli nor Cregger asked them. The jury was free to 
conclude, reasonably, that the availability of that $103,000 to Najla and the Qreitems was 
a benefit to them and a detriment to Griffith. 
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P. The parties made express their ititention that the settlement would not affect or release 

Griffith's breach of contract claims against Najla. (See Settlement Agreement, Ex. B, t~ 3, 

6.) To constitute an accord and satisfaction, both parties involved must expressly intend that 

the payment be made and accepted in satisfaction of the claim. See Atkins v. Boatwright, 

204 Va. 450 (1963). No such intent is present here with respect to Griffith's claims against 

Najla. 

Respectfully submitted, 

HOILAND & KNIGIIT 

By:r}_!l;;l~-2 . 
S. Scott Morrison 
Gina Schaar Howard (VB# 29129) 
2100 Pennsylvania Avenue, N.W. 
Washington, D.C. 20037 
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1 

2 

3 

4 

5 

6 

7 Honor. 

8 

P R 0 C E E b I N G S 

(Beginning of requested excerpt.) 

(Jury not present.) 

THE COURT: Good morning, Counsel. 

ALL COUNSEL: Good morning, Your 

3 

THE COURT: All right, on the matter 

9 before the Court on the defendants' motion to 

10 strike the evidence with respect to the motion 

11 for judgment, I am going to address the motion 

12 to strike by ind~vidual party, and we will be 

13 clear -- at least at the end I intend to 

14 summarize for counsel the ruling that I have 

15 made with respect to each defendant and each 

16 count. 

17 I am going to start with the motion to 

·1a strike of Mr. samir Qreitem with respect to 

19 tortious interference with contract. In this 

20 case, the defendant Mr. Qreitem contends that 

21 he cannot be held 'liable under thLs contract in 

22 this action for tortious interference with 

23 contract because the evidence is -- viewed in a 

24 light most favorable to the plaintiff -- that 

25 in his connection with this matter of the 
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1 contract of William L. Griffith & company of 

2 Virginia that he was acting as an agent for 

3 Najla Associates at all material times. 

4 The testimony ·of Mr. Samir Qreitem and 

5 Mr. Anton Qreitem is that Mr. Samir Qreitem was 

6 acting entirely on behalf of Najla in dealing 

7 with the construction contract, and it is 

8 further contended that Mr. Qreitem did not 

9 tortiously interfere with Najla's contract with 

10 William L. Griffith. 

11 The plaintiff responds that. he has 

12 produced sufficient evidence on the elements of 

13 tortious interference with contract to 

14 withstand the motion to strike and it raises a 

15 jury question on Mr. Qreitem's action. They 

16 contend that obviously there was a contract, 

17 that Mr. Qreitem, in addition to being a 

18 shareholder in Najla, is also an owner of the 

19 building, knew the terms of the escrow 

20 agreement. And they referred me to the 

21 transcript of trial, page 131, and they say 

22 that Mr. Samir Qreitem induced the escrow agent 

23 to breach the escrow_agreement by sending a 

24 letter which has been identified by Counsel to 

25 the escrow agent, Mr. Pitrelli, telling him to 
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1 releas~ the $103,000 to the plaintiff in 

2 violation of the terms of the escrow 

3 agreement. 

5 

4 Plaintiff contends that the company was 

5 damaged because the escrow account was now 

6 short $103,000 and the escrow agent failed to 

7 direct the owner to replenish the escrow 

8 account and that if the escrow account were 

9 available to the company, they would have had a 

10 ready source to collect the final payment under 

11 the contract. 

12 The plaintiff also claims that the 

13 company was damaged to the extent that the 

14 failure to have the escrow account caused the 

15 receivable that was derived from this project 

16 to age; which had a ripple impact on his work 

17 program and his ability to secure bonds for 

18 future work. 

19 Plaintiff contends that Mr. Samir 

20 Qreitem was not acting within the scope of his 

21 employment to the extent he intended to harm 

22 plaintiff in his business, that he acted with 

23 malice or that he acted with -- for his own 

24 benefit or that he acted with ill will to 

25 plaintiff to defer his personal gain. And they 
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1 say that the plaintiff lost the use of the 

2 final funds in the escrow account, the ability 

3 to earn interest on the escrow account and the 

4 bondability. 

5 In considering this matter, I have 

6 looked at Childhead v. Johnson, 230 Virginia 

7 112, and Foxx v. Deitz, 234 Virginia 412, and 

8 viewing the evidence in a light most favorable 

9 to the plaintiff, the Court finds that 

10 reasonable minds cannot differ that Mr. Samir 

11 Qreitem acted on behalf of Najla Associates, 

12 and the law is that one may not interfere with 

13 his own c~ntract. The construction contract, 

14 the escrow agreement, indeed, the very letter 

15 to the plaintiff contending they induced the 

16 escrow company to breach the escrow agreement 

17 is signed by him in his representative capacity 

18 as an agent of Najla, not individually. 

19 Accordingly, the motion to st~ike Samir 

20 Qreitem on the tortious interference with 

21 contract will be sustained. 

22 With respect to the count against --

23 Count B, breach of implied duty, of good faith 

24 and fair dealing against Najla, the law firm 

25 and the title company, I have been.provided 
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1 with several cases by plaihtiff, and 

2 essentially the argument is that the actions of 

3 Najla, the law firm and the title company 

4 breached their duty of good faith and fair 

5 dealing under the escrow agreement, and the 

6 plaintiff contends that this creates tort 

7 liability and a separate tort for breach of 

8 duty, of good faith and fair dealing, and the 

9 instruction proposed, which is jury instruction 

10 number 11, contains this statement, "Under 

11 Virginia law, every contract contains an 

12 implied covenant of good faith and fair 

13 dealing. This imposes a duty on the party to 

14 carry out the terms of the contract in good 

15 faith. If the party then engaged in conduct 

16 that constitutes bad faith, then that would 

·17 breach his duty." 

18 I have reviewed the cases, including 

19 Timeshare v. Coleville, 1144 F.2d 35, and ~ 

20 Supply v. National Mutual Fire Insurance, 789 

2l Fed 2d 669, and it is my view, having revi~wed 

22 this. and considering the evidence, that what 

23 the essence of this motion for judgment, 

24 particularly the count alleging breach of 

25 implied duty, of.good faith and fair dealing, 
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1 what it does is it incorporates all of the 

2 allegations described in the formation of the 

3 agreement, the escrow agreement, and paragraph 

4 33 contends that by prematurely releasing the 

5 funds from the escrow agreement in 

6 contravention of the terms of the escrow, that 

7 is, by releasing these funds and failing to 

8 cause the funds to be replenished and failing 

9 to release the remaining funds to Griffith when 

10 due under the escrow agreement, it materially 

11 breached the covenant of good faith and fair 

12 dealing. 

13 Paragraph 34 alleges that these actions 

14 were intentional, outrageous, motivated by 

15 malice and bad faith, were intended to injure 

16 Griffith in his business and have caused 

17 damages, and in reviewing this matter, I have 

18 considered the case of camalaw Corporation v. 

19 Haley, 222 Virginia 669, as well as the case 

20 provided to me, A&E Supply, which I have just 

21 referred to, and i·t is my reading of the case 

22 law that -- and I will quote, "It would --" 

23 this is from page -- I guess it is 671. "It 

24 would skew the predictability necessary for 

25 stable contractual relations if a breaching 
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1 party ~as suddenly subject'to more ripen and 

2 unanticipated duties and damages imposed by law 

3 of tort. Most courts and certainly Virginia 

4 courts have thus not recognized an exception to 

5 the general rule of damages, even when the 

6 breaching party acts with an alleged malicious 

7 motive. The circumstances surrounding 

8 dissolution of contractual relations are so 

9 frequently beset by strain and suspicion that 

10 perceptions of improper motive on the part of 

11 an opposing party are commonplace." 

12 Breach of contract which does routinely 

13 give rise to an action in tort and which is 

14 intended in the sense of a punitive damage 

15 award, the Virginia Supreme court has noted 

16 that the overwhelming weight of the authority 

17 contained a resistive tenancy and that 

18 generally the -- that the b~each of contract, 

19 no matter what the -~ the motivation of the 

20 parties or even the bad feelings that might 

21 have been generated -- and ·Obviously whenever a 

22 contract is breached, there may be damages --

23 does not give rise to separate liability in 

24 tort. 

25 So, for those reasons, the Court will 
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1 sustain the motion to strike as to Count B, 

2 breach of duty, of good faith and fair dealing 

3 with respect to all defendants, Najla, Qreitem 

4 and others. 

5 With respect to the breach of contract 

6 claim, all defendants have claimed there is no 

7 damages stemming from the alleged breach of the. 

8 escrow agreement, and EL&P, the title company, 

9 contends that -- and the law firm contends that 

10 even if there were a breach of the escrow 

11 agreement, which they deny, that they claim the 

12 plaintiff has failed to establish any damages 

13 flowing from the breach of the agreement. 

14 It further contends that the Court must 

15 construe the plain words of the escrow 

16 agreement and to review particularly page 2, 

17 the last paragraph, wherein it is stated that, 

18 "Notwithstanding any other agreement contained 

19 herein, it is understood and agreed that at 

20 such time as the total amount of the unpaid 

2L work to be performed under·the contract 

22 documents, together with any retention owed the 

23 contractor, totals $130,000 or less, all 

24 applications for payment shall be submitted to 

25 the escrow company and paid by the escrow 
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1 company with the approval 6f the owner," and 

2 this is part of Plaintiff's Number 12. 

3 They also contend that -- this is 

4 defendants contend -- that under paragraphs 28, 

5 33 and 39 of the motion for judgment, that the 

6 defendants allege basically that three things 

7 were done: Premature release of escrow funds 

8 in contravention of the escrow agreement; two, 

9 that they failed to request that the owner --

10 or to cause the owner to replenish the funds as 

11 required by the escrow agreement; and third, 

12 that they refused to release to plaintiff the 

13 remaining .funds, that is the $27,000 that 

14 remained, when due in accordance with the 

15 escrow agreement, and it is alleged that Najla, 

16 the law firm and the title company breached 

17 their contract with plaintiff in that respect.· 

18 The defendants say the plaintiff has 

19 not offered evidence of damages suffi~ient to 

20 withstand a motion to strike, because one, he 

21 received the evidence -- received the check, 

22 used it to pay his subcontractors; that he knew 

23 after the funds had been taken and used by him 

24 that the account would not be replenished 

25 because of the contractual dispute .between the 
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1 owners, that is the defendants, Najla and him; 

2 and that -- that he was -- that he claims he 

3 was due funds after taking the $103,000 of 

4 about $75,000 or $73,000; and that his claim 

5 would have to be asserted in arbitration. 

6 And they say, the defendants, that the 

7 last paragraph makes it clear that he was not 

8 entitled to receive the balance of the escrow 

9 funds without the consent of the owner and that 

10 based on the way the contractual relations wer~ 

11 proceeding through September and October of '93 

12 and beyond, there is no way to infer, given the 

13 light most favorable to the plaintiff, that the 

14 owner was going to consent to release of the 

15 escrow funds, much less the remaining $27,000, 

16 even if the $130,000 were in place. 

·17 The defendants further contend that the 

18 escrow agent was not required to disburse the 

19 funds until at least January of '95 upon order 

20 of the Court or consent of the ~wner, and 

21 therefore, they contend that there were no 

22 damages from this alleged breach of contract, 

23 even if there were a breach, and that the 

24 plaintiff could not have reasonably looked to 

25 the escrow fund ~s a source to pay the 
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1 subcontractors at the time~ because the owner 

2 did not consent to release of the funds, and 

3 the escrow agent nor the law firm had any 

4 independent basis to release these funds. 

5 They further contend that the 

6 plaintiff's damages, if there were any, were 

7 incurred much later, that would be February 

8 through October of '94 when plaintiff claims he 

9 could not bid on or secure work he was 

10 qualified for, he contends because of the aged 

11 account receivable and the escrow agent's 

12 failure to pay over the funds, is not a breach 

13 of contract which caused damages. And further, 

14 that the bonding problem that the plaintiff 

15 contends, if there was one, was not a damage 

16 flowing from this alleged breach of contract. 

17 The plaintiff responds that the 

18 defendant escrow agent breached the escrow 

19 agreement by disbursing the funds and failing 

20 to require the owner to replenish the account. 

21 This was a material breach.excusi~g the escrow 

22 agent and law firm's duty under the escrow 

23 agreement. 

24 Plaintiff contends that since the 

25 escrow agent improperly responded to Mr. 
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1 Qreite~'s direction on behalf of Najla to pay 

2 plaintiff from the escrow account that the 

3 escrow agent and the law firm ought to go 

4 forward in response to his request for payment 

5 of the balance of the escrow funds, and that 

6 plaintiff contends that it was damaged because 

7 it did not have use of the escrow funds, that 

8 would have been a security, that would have 

9 afforded a basis to secure other bonds, because 

10 the accounts receivable would have then been 

11 secured by a fund which would have been viewed 

12 differently by the bonding company and the 

13 bank, perhaps, and that the defendants, that is 

14 Najla, had the use of these escrow funds 

15 without having to replace them, and this gave 

16 them a financial advantage and leverage to 

17 force a settlement and delay payment by 

18 engaging in litigation unde~ the construction 

19 contract. 

20 Plaintiff contends that this breach of 

21 contract caused it to suffer an adverse account 

22 receivable to -- on this job, his work program 

23 -- which impacted his financial statement. 

24 His work program was geared toward the 

25 financial viability of the company, and the 
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1 accounts receivable were a,factor in that 

2 according to Mr. Warfield's testimony, and that. 

3 his ability to secure bonding affected his 

4 ability to compete for jobs that he may have 

5 won, and he contends that his evidence shows or 

6 at least creates a jury issue, he says, that 

7 several jobs occurring during the time from the 

8 breach in September of '92 to January of '95, 

9 that had there been no breach, he had a 

10 substantial chance of winning bids and earning 

11 profits. 

12 He contends that his evidence shows 

13 damaged relations with subcontractors, 

14 including Horton and others, which limited his 

15 ability to compete for work. Additionally, 

16 plaintiff contends his ability to secure a line 

17 of credit was a damage flowing from the escrow 

18 agreement breached by the defendants. 

19 The Court is of the opinion that 

20 plaintiff has presented sufficient evidence to 

21 withstand a motion to stri~e on damages as to 

22 all defendants. The e.vidence viewed in a light 

23 most favorable to plaintiff would be a jury 

24 issue on this question of causation and 

25 damages, and the defendants' argument that 
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1 plaintiff was not entitle~ to the funds in 

2 September of '93 I think goes to the issue of 

3 proximate cause, because it is arguable, I 

4 think, viewed in the light -- viewing the 

5 evidence in the light most favorable to the 

6 plaintiff, that had the escrow fund remained 

7 intact, that the bonding company as well as the 

8 line of credit application would have been 

9 handled differently, and the defen4ant has, I 

10 think, perhaps an.argument, but it does not 

11 sufficiently -- it is not sufficient to require 

12 me to grant the motion to strike about 

13 proximate.cause. 

14 But the evidence has shown, I think, 

15 enough for the plaintiff to -- it has shown 

16 that the plaintiff has suffered a negative 

17 economic impact and creates a jury issue and an 

18 issue of damages. 

19 With respect to the law firm's motion 

20 to strike, and this is the law firm Eskovitz, 

21 Lazarus, Pitrelli & Cregger, the law firm moves 

22 to strike all counts of the ~otion for judgment 

23 on the grounds, one, that the law firm owed no 

24 duty under common law or contract to 

25 plaintiff. Defendant contends tha~ the escrow 
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1 agreement read as an unam~iguous document 

2 places no duties on the law firm, but it does 

3 place duties on the escrow agent and that a 

4 review of Plaintiff's Number 12, particularly 

5 ~ubparagraphs (i) and (ii) refer to the escrow 

6 agent, which is referred to in paragraph 1 as 

7 EL&P Title & Escrow. 

8 The law firm further contends that 

9 parol evidence is not admissible in varying the 

10 terms of the agreement, and, in fact, the 

11 agreement is on law firm stationery, shows that 

12 the law firm is acting in a representative 

13 capacity for the title company. Defendant 

14 contends that reasonable minds cannot differ, 

15 that the law firm is not a party to the escrow 

16 agreement, that the duties, if any, are on the 

·17 title company. 

18 They contend that the November letter 

19 of Mr. Cregger, which refers to this firm's 

20 check, meaning the escrow compa~y's check, does 

21 not give rise to an inference of liability on 

22 the law firm, because all of the obligations 

23 remain under this agreement on the escrow 

24 agent. And the def~ndant contends that if the 

25 law firm is not ~ party to the escrow· 
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1 agreement, then the plaintiff's evidence on 

2 Count 8 for breach of contract must be 

3 stricken. 

4 The defendant further contends that 

5 ratification would apply, because plaintiff was 

6 not damaged by taking the $103,000, that he 

7 retained them knowing a disbursement made 

8 violates the escrow agreement. He therefore 

9 cannot be heard to complain of the wrongful 

10 disbursement of them. He adopts the argument 

11 about good faith and fair dealing, I already 

12 ruled on that, and the same on the breach of 

13 fiduciary duty. 

14 He also says that with respect to 

15 conversion, that the funds were never in the 

16 law firm, they did not control them and they 

17 could under the evidence convert them, and they 

. 18 can't contend that plaintiff's receiving the 

19 funds was conversion by the law firm, nor is 

20 there any evidence that the law firm or the 

21 escrow agent, for·that matter-- and I will 

22 address the escrow agent in this count, as well 

23 -- took the $27,000, which is the balance of 

24 the escrow funds, and converted them to their 

25 own use. 
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1 With respect to the conversion count, 

2 and then I will have to go back to the law firm 

3 and ·the other defendants, it seems to me that 

4 viewing the evidence in a light most favorable 

5 to the plaintiff that there is no evidence that 

6 the law firm or the escrow agent took the 

7 balance of funds and converted them to their 

8 own use sufficient to raise a jury issue on the 

9 balance of the escrow funds. 

10 Viewing the evidence in a light most 

11 favorable to the plaintiff, these funds, the 

12 $27,000, there is no evidence about what 

13 happened to them at all, and the fact is that 

14 plaintiff did take the $103,000 and did use it 

15 to pay subcontractors. I don't think this 

16 raises a jury issue or is sufficient to 

17 overcome the motion to strike. So, the motion 

18 to strike on the conversion.as to the law firm 

19 and the title company will be sustained. 

20 With respect to the plaintiff's 

21 response to the law firm's·motion to strike on 

22 the breach of contract claim, the plaintiff 

23 contends that a jury issue is raised by the use 

24 of the letterhead by the -- Mr. Pitrelli and 

25 Mr. Cregger in connection with this -- with 
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1 Plaintiff's Exhibit Number' 12. It is not clear 

2 that they contend from reading the letter 

3 whether Mr. Cregger or Pitrelli were acting for 

4 the firm, that is the law firm, or the title 

5 company, that reasonable minds could differ 

6 about the capacity in which Mr. Cregger and 

7 Pitrelli were acting, that the construction 

8 contract, which I believe is Plaintiff's 

9 Exhibit Number 3, refers to Cregger, this law 

10 firm, as owner's counsel, and the law firm, by 

11 signing this agreement, were binding Mr. 

12 Pitrelli and Cregger to act in connection with 

13 the escrow agent. 

14 They further contend that the evidence 

15 raises a question that either Pitrelli or 

16 Cregger told the plaintiff that as the owner's 

17 lawyers, we will be able to control their 

18 payment into the escrow account and that we 

19 will ensure that those payments -- that the 

20 account is kept full and that the firm received 

21 copies of the contractor's-bills under the 

22 construction agreement. 

23 Plaintiff claims the escrow agent was 

24 not bound by this escrow agreement, because it 

25 is not signed by a representative of the escrow 
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1 company, whereas the letter is signed by the 

2 attorney, Pitrelli, for Hugh Cregger, and the 

3 question is what is the effect of that. That 

4 .is, does Pitrelli's signature for Cregger bind 

5 the title company or does it bind the law 

6 firm? 

7 Further, they contend that Plaintiff's 

8 Exhibit 24, the Cregger letter, remains on the 

9 law firm stationery, not title company 

10 stationery, and the letter does not say he was 

11 acting for the title company but refers to the 

12 law the title company check. Plaintiff says 

13 all of these are questions of fact for the 

14 jury, and the Court, having considered the 

15 evidence and viewed it in a light most 

16 favorable to the plaintiff, is of the opinion 

17 that plaintiff has produced sufficient evidence 

18 to overcome the motion to strike and that a 

19 jury issue is presented by the ambiguities 

20 raised by the lack of clarity of the 

21 correspondence on behalf of -- who was this 

22 agreement signed by Mr. Cregger for, is it 

23 signed for EL&P Title or is it signed for the 

24 law firm? 

25 It's on law firm stationery, and EL&P 
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1 is the escrow agent according to all parties 

2 here, but there is no signature here by them, 

3 and the argument advanced is how could the 

4 escrow agent be_ bound to do anything without 

5 there being some document signed by the escrow 

6 agent or its representative, and then the jury 

7 question is presented with respect to that. 

8 Plaintiff contends that with respect to 

9 the motion to strike on the grounds of 

10 ratification as an affirmative defense which 

11 must be pled or it's waived and that plaintiff 

12 claims he preserved this issue and that 

13 returning the check was not an option, because 

14 he needed to pay subs. I am of the opinion 

15 that the motion to strike with respect to 

16 ratification should be overruled, that the 

·17 plaintiff's action of accepting the check does 

18 not as a matter of law entitle the defendant to 

19 strike the evidence on breach of contract with 

20 respect to the law firm on the grounds of 

21 ratification. 

22 Finally, with respect to the conspiracy 

23 count, which is against all defendants, under 

24 18.2-500, the argum~nt is that -- by the 

25 defense is that ~11 parties to this contract 

For The Record, Inc. 
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1 and to this transaction are either principals 

2 or agents of principals, that is, that the 

3 title company is an agent of both parties, that 

4 is the plaintiff and the defendant, that Mr. 

5 Qreitem acted for Najla, and that in order to 

6 withstand a motion to strike, at least one 

7 party to the conspiracy must be a non-party to 

8 the contract, and then an agent may not 

9 conspire with the principals sufficient to give 

10 rise to a cause of action of conspiracy as a 

11 matter of law, and the Court.has considered a 

12 number of cases, foxx v. Deitz, 234 Virginia 

13 412, Greenspan v. Archerhoff, and my ruling is 

14 that -- that there is -- there was another case 

15 cited to me, too. 

16 In any event, that I -- my ruling is 

17 that the -- there is no non-party to this 

18 agreement who was a participant in this 

19 so-called conspiracy which would, as a matter 

20 of law, entitle this to be a jury question. I 

21 think that all of·the parties her~ involved in 

22 this contract are agents of each other and that 

23 agents cannot conspire with the principal and 

24 that the motion to strike with respect to 

25 conspiracy will be granted as to all of the 
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1 defendants. 

2 So, to sum up for Counsel the court's 

3 rul~ng, with respect to the breach of contract 

4 claim as to Najla, the law firm and the title 

5 company, the motion to strike is overruled. 

6 So, they are in on breach of contract, all 

7 three of the defendants. 

8 With respect to the breach of implied 

9 duty, of good faith and fair dealing, count B, 

10 the motion to strike is sustained as to Najla, 

11 the law firm and the title company .. 

12 With respect to breach of fiduciary 

13 duty as it relates to the law firm, the court 

14 has considered the allegations of the motion 

15 for judgment. Let me just refer to them --

16 basically we are dealing with this paragraph 39 

17 as it relates to the law firm, the law firm 

18 here, there is a question as to who they were 

19 acting for, but it is my ruling that with 

20 respect to releasing the funds from the escrow 

21 account, failing to have the owner replenish 

22 them or releasing the balance, that the law 

23 firm didn't have any fiduciary duty with 

24 respect to those funds, at least not in that 

25 way, sufficient to overcome the motion to 

For The Record, Inc. 
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1 strike. 
I 

The -- the law firm didn't owe a duty 

2 to the plaintiff. So, I'll sustain the motion 

3 to strike as to the law firm on the breach of 

4 fiduciary duty. 

5 With respect to the title company, it 

6 is evident that they did respond to Mr. 

7 Qreitem's direction to release the funds. The. 

8 escrow agent owed a duty to both the owner and 

9 the contractor, and I think that that is 

10 sufficient to create a jury question on the 

11 breach of fiduciary duty to the plaintiff, in 

12 part because it may have been being the title 

13 company influenced by Mr. Pitrelli, who 

14 according to the evidence is one of the one 

15 of Najla's former attorneys or was their 

16 attorney. So, I will overrule the motion to 

17 strike as to the title company on the breach of 

18 fiduciary duty. 

19 As it relates to count D, tortious 

20 interference with contract of Samir Qreitem, 

21 the motion to strike is sustained. As it 

22 relates to conversion.against the law firm and 

23 the title company, the motion to strike is 

24 sustained. And with respect to count F, 

25 conspiracy to injure plaintiff in trade or 
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1 business, sustained as to all -- all 

2 defendants. And all of the parties' exceptions 

3 to the Court's ruling will be preserved. 

4 MR. MORRISON: Thank you, Your Honor. 

5 May we take five minutes? 

6 THE COURT: Yes, I want to see if we 

7 have all of our jurors. 

8 We have a problem, Counsel. One juror 

9 could not get out of his driveway, .at least 

10 that's what I'm told. I have the sheriff going 

11 to get that person hopefully. So, we will take 

12 a recess. Thank you. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

{A brief recess was tak~n.) 

{End of requested excerpt.) 
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1 CERTIFICATE OFcREPORTER 

2 

3 I, Susanne Q. Tate, do hereby certify 

4 that the foregoing proceedings were taken by me 

5 in stenotype and thereafter reduced to 

6 typewriting under my supervision; that I am 

7 neither counsel for, related to, nor employed 

8 by any of the parties to the action in which 

9 these proceedings were taken; and further, that 

10 I am not a relative or employee of any attorney 

11 or counsel employed by the parties hereto, nor 

12 financially or otherwise interested in the 

13 outcome of the action. 

14 

15 

16 

-17 

18 

19 

20 

21. 

22 

23 

24 

25 

{Q c.--)~ 
Susanne Q. Tate 

Notary Public 
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SB'fTLBMIHT AQRBBJIBII'l' 

This settlement Agreement ("Agreement") is entered into 

effective as of the 21st day of December, 1995, by and between 

Wm. L. Griffith & Co. of Virginia, Inc. ("Griffith"), a Virginia 

corporation, on the one hand, and Eskovitz, Lazarus, Pitrelli & 

Cregger (the "Law Firm"), a Virginia law partnership, and McLean 

Title Agency, Inc., t/a E.L. & P. Title and Escrow Company ("E.L. 

& P. Title"), a Virginia corporation, on the other hand. 

WHEREAS, there was an Escrow Agreement dated as of January 

15, 1993; 

WHEREAS, pursuant to the Escrow Agreement, funds were 

deposited for disbursement to Griffith in connection with 

Griffith's construction of a shopping center in Annandale, 

Virginia known as Willow Run; 

WHEREAS, on or about December 22, 1994, Griffith commenced a 

civil action in the circuit Court of Fairfax County, Virginia 

captioned wm. L. Griffith & co. of Virginia. Inc. v. Samir F. 

Oreitem. et al., Law No. 137523 (the "Litigation"); 

WHEREAS, on December 15, 1995, at the conclusion of the 

trial of the Litigation, the jury awarded Griffith compensatory 

damages for breach of-contract against the Law Firm in the amount 

of $50,000, against E.L. & P. Title in the amount of $200,000, 

and against NAJLA Associates, Inc. in the amount of $175,000; and 

compensatory damages for breach of fiduciary duty against E.L. & 

P. Title in the amount of $200,000 and punitive damages for 

breach of fiduciary duty against E.L. & P. Title in the amount of 

$164,285.71; 

Z87 



WHEREAS, Griffith, the Law p•irm and E.L. & P. Title reached 
I 

a settlement in principle of the claims involvinq them as set 

forth in a letter aqreement dated December 21, 1995; 

WHEREAS, a Final Judgment Order was entered aqainst NAJLA 

Associates, Inc. on December 22·, 1995, in the amount of $175,000 

plus costs and post-judqment interest at the statutory rate; and 

WHEREAS, Griffith, the Law Firm and E.L. & P. Title desire 

to finalize their settlement in principle in a written settlement 

agreement and thereby to resolve ·the claims involving them 

in the Litiqation, to reach a complete and final settlement of 

their disputes, and to effect a release of all claims between 

them •. 

NOW, THEREFORE, in consideration of the covenants and 

aqreements contained herein, Griffith, the Law Firm and E.L. & P. 

Title aqree as follows: 

1. The above recitals are hereby incorporated by 

reference as if fully set forth herein. 

2. The Law Firm and E.L. & P. Title shall cause to be 

paid to Griffith the sum of Three Hundred and Twenty Five 

Thousand Dollars ($325,000) in u.s. currency. This sum shall be 

paid to Griffith in the form of a certified check (or other 

mutually aqreeable manner) no later than ten (10) business days 

after the execution of this Aqreement by the parties. The 

parties agree that this Agreement shall be promptly executed by 

each of them without delay. 

2 
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3. The Law Firm and E.L. & P. Title acknowledge and 
( 

agree that the $325,000 payment referred to in Paragraph 2 above 

is· being made solely to satisfy the award of compensatory ~nd 

punitive damages rendered by the jury against E.L. & P. Title on 

Griffith's breach of fiduciary duty claim (Count c of the Motion 

for Judgment). The Law Firm and E.L. & P. Title further 

acknowledge and agree that no amount of the $325,000 payment 

referred to in Paragraph 2 above is being made to settle the 

breach of contract claims (Count A of the Motion for Judgment) 

asserted severally against them. Finally, it is the intention of 

the parties that no portion of the $325,000 payment referred to 

in Paragraph 2 above shall constitute a set-off against, be 

allocated to, or otherwise be deemed to be in satisfaction of the 

breach of contract damages, or any portion thereof, awarded by 

the jury against NAJLA Associates, Inc. 

4. Except for the obligations set forth in this 

Agreement, John F. Pitrelli, Hugh c. Cregger, Jr., the Law Firm 

and E.L. & P. Title on behalf of themselves and any parent, 

subsidiary, affiliate or related entity and its or their general 

partners, limited partners, stockholders, officers, directors, 

employees and other representatives, successors, assigns, agents 

and attorneys (collectively referred to as the "Law Firm and 

Escrow Company Releasing Parties") hereby forever release 

Griffith and any parent, subsidiary, affiliate or related entity 

and its or their general partners, limited partners, 

stockholders, officers, directors, employees, lenders, sureties 
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or other representatives, successors, assigns, aqents and 
I 

attorneys (collectively referred to as the "Griffith Released 

Parties") from any and all claims, demands, actions, causes of 

action, suits, debts, dues, offsets, recoupment, counterclaims, 

liens, charqes, accounts, accountinqs, reckoninqs, bonds, bills, 

specialties, covenants, contracts, controversies, aqreements, 

promises, variances, trespasses, damaqes, violations, 

liabilities, obliqations, costs, expenses, setoffs, warranties or 

any other claims of any nature whatsoever, whether known or 

unknown and whether presently ascertainable or not, that the Law 

Firm and Escrow Company Releasinq Parties had, have, or may 

hereafter have at any time aqainst the Griffith Released Parties 

arisinq out of or relating to the Litigation, Willow Run.Shopping 

Center, or any other event or transaction from the beginning of 

the world until the date hereof. The scope of the release set 

forth in this Paraqraph 4 is intended to include a covenant not 

to sue the Griffith Released Parties by the Law Firm and Escrow 

Company Releasing Parties. 

5. Except for the obligations set forth in Paragraphs 

2 and 13 of this Agreement, Griffith on behalf of itself and any 

parent, subsidiary, affiliate or related entity and its or their 

general partners, limited partners, stockholders,· officers, 

directors, employees and other representatives, successors, 

assigns, agents and attorneys (collectively referred to as the 

"Griffith Releasing Parties") hereby forever release John F. 

Pitrelli, Hugh c. Cregger, Jr., the'Law Firm and E.L. & P. Title 
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and any parent, subsidiary, affiliate or related entity and its 

or their general partners, limited partners, stockholders, 

officers, directors, employees, lenders, sureties or other 

representatives, successors, assigns, agents and attorneys 

(collectively referred to as the "Law Firm and Escrow company 

Released Parties") from any and all claims, demands, actions, 

causes of action, suits, debts, dues, offsets, recoupment, 

counterclaims, liens, charges, accounts, accountings, reckonings, 

bonds, bills, specialties, covenants, contracts, controversies, 

agreements, promises, variances, trespasses, damages, violations, 

liabilities, obligations, costs, expenses, setoffs, warranties or 

any other claims of any nature whatsoever, whether known or 

unknown and whether presently ascertainable or not, that the 

Griffith Releasing Parties had, have, or may hereafter have at 

any time against the Law Firm and Escrow Company Released Parties 

arising out of or relating to the Litigation, the Willow Run 

Shopping Center, or any other event or transaction from the 

beginning of the world until the date hereof. The scope of the 

release set forth in this Paragraph 5 is intended to include a 

covenant not to sue the Law Firm and Escrow Company Released 

Parties by the Griffith Releasing Parties. 

6. Nothing in this Agreement is intended by the 

parties hereto to release or otherwise alter or aff~ct in any 

manner (a) Griffith's claims against Samir F. Qreitem or NAJLA 

Associates, Inc. as set forth in the Litigation or (b) the final 

judgment (including Griffith's right to collect in full the 
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$175,000 award, plus interest and costs) set forth in_ the Final 

Judgment Order entered against NAJLA Associates, Inc. on December 

22, 1995. 

1. The parties hereto agree that each shall bear its 

own attorney's fees with respect to the claims asserted by 

Griffith in the Litigation and that Griffith shall pursue the 

recovery of its judqment, including costs and interest, solely 

against NAJLA Associates, Inc. 

s. This Agreement shall be governed by and construed 

and enforced in accordance with the laws of the Commonwealth of 

Virginia (without resort to its choice of laws or other conflicts 

of laws principles) .• 

9. This Agreement shall inure to the benefit of and 

be binding upon the respective heirs, executors, administrators, 

personal representatives, successors, and assigns of the parties 

hereto. 

10. This Agreement embodies all of the terms of the 

settlement by and among the parties hereto and supersedes all 

prior agreements and negotiations, whether written or oral, by 

and among them or by and among or between any of them with 

respect to the subject matter hereof. In this regard, no prior 

or contemporaneous statement, promise or conduct by any party 

hereto shal1 have any legal force or effect. or be used in any way 

to vary, explain, modify, abroqate or supplement any of the terms 

of this Agreement. Each of the parties hereto acknowledges that 

he or it has obtained the advice of experienced legal counsel of 
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his or its own choosing in connection with the negotiation and 
I 

execution of this Agreement and is not relying in any way upon 

any agreement, statement, promise or conduct (whether written or 

oral) by another in determining to enter into this Agreement. 

Finally, the parties hereto acknowledge that they have mutually 

contributed to the drafting of this Agreement and, therefore, 

that no provision of this Agreement shall be construed against 

any party on the ground that such party or its counsel drafted 

the provision. 

11. There are no third-party beneficiaries of or to 

this Agreement. 

12. This Agreement may be executed in one or more 

counterparts, each of which will be deemed to be an original, and 

it will not be necessary in making proof of this Agreement to 

produce or account for more than one of such counterparts. 

13. In the event Griffith is not paid the $325,000 

referred to in Paragraph 2 above, it may (in addition to any 

other remedies it may have at law or in equity) have entered_ a 

final judgment order reflecting the jury's verdict in the 

Litigation against both the Law Firm and E.L. & P. Tit~e. 

14.. The undersigned individuals each represent and 

warrant that they are authorized to enter into this Agreement on 

behalf of the parties and to bind the parties hereto and that the 

Agreement has been approved in accordance with all applicable 

corporate formalities and procedures. 
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IN WITNESS WHEREOF, the parties hereto have caused this 
I 

Agreement to be executed by their duly authorized representatives 

as of the day and year .first above written. 

WA$·141175 

wa. L. Griffith ' co. of Virginia, 
a Virginia corporation 

Bskovits, Lasarua, Pitrelli & Cregger, 
a Virginia law partnership 

By: ________________________________ _ 

Hugh c. Cregger, Jr. 

McLean Title Agency, Inc. t/a 
B.L. ' P. Title and Bscrow co., 

a Virginia corporation 

By: __________________________________ _ 

Ronald Lazarus, its President 

As to Paragraph 4 only: 

Hugh c. Cregger, Jr. 

John F. Pitrelli 
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Law Offices 

HOLlAND.&~GHT 

2100 PeiiS)Mna Averu, N.W. 
Sutte400 
WashingtOn. D.C. 20037-3202 

202-955-DX) 
FAX 202-955-5564 

S. SCOTT MORRISON, CHARTERED 
Partner 

December 21, 1995· 

VI& DLBCOPY/JIIU~ CLUI IIUL 

Ralph N. Boccarosse, Jr., Esquire 
Siciliano, Ellis, Dyer & Boccarosse 
10521 Judicial Drive 
Fairfax, Virginia 22030 

John o. Easton, Esquire 
Jordan Coyne & Savita 
10486 Armstrong Street 
Fairfax, Virqinia 22030 

AHanta 
Fort lauderdale 
Jadcsonville 
LaJceJand 
Miami 

Orlando 
St. Petersourg 
Tallanassee 
Tampa 
West Palm Beach 

Writer's Direct Dial 
(202) 457· 7036 

Re: Will. L. Griffith & Cp. of Virainia. Inc I vI 
Samir r. oreitem. et al.: Law No. 137523 

Dear Ralph and John: 

This letter will confirm the terms of the settlement reached 
this afternoon between me, on behalf of the plain~iff, and the two 
of you, on behalf of Eakovitz, Lazarus, Pitrelli & Cregger (the 
"Law Firm•) and McLean Title Agency, Inc. t/a B.L. & P. Title and 
Escrow Company ("E.L. & P. Title•). The terms of the settlement 
are as follows: 

1. The Law Firm and E.L. & P. Title aqrea to pay $325,000 to 
Wm. L. Griffith ' co. of Virginia, Inc. ("Griffith") 
immediately upon execution of the settlement agreement, 
which shall incorporate the terms_hereof: 

2. The $325,000 payment shall be made in full satisfaction 
of the breach of fiduciary duty damages awarded by the 
jury, includinq the $200,000 in compensatory damages and 
the $164,285.71 in punitive damages. No amount of the 
settlement shall be allocated to, or otherwise be deemed 
to be in satisfaction of, the breach of contract damages 
awarded by the jury against either the Law Firm or E.L. 
& P. Title: 
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Ralph N. Boccarosse, Jr., Esquire 
John o. Easton, Esquire 
December 21, 1995 
Page 2 

3. No final judgment order will be entered against either 
the Law Firm or E.L. & P. Title, unless either party 
fails to comply with the terms hereof, in which case 
plaintiff shall have the right to seek entry of a final 
judgment order reflectinq the jury's verdict against both 
the Law Firm and E.L. & P. Title; 

4. The parties agree that, subject to the provisions of 
Paragraph 3, the final judgment order will be entered 
only against NAJLA Associates, Inc. C"NAJLA") in 
accordance with the jury's verdict awarding several 
damages against HAJLA for breach of contract, and the 
claims against the Law Firm' and E.L.· 'P. Title will be 
dismissed; 

5. The settlement agreement shall include mutual releases 
and mutual covenants not to sue covering claims by or 
against Griffith, the Law Firm, B.L. & P. Title, John 
Pitrelli, and Hugh cregger. All claims against NAJLA and 
the Qreitems shall be expressly reserved. The claims 
covered by the mutual releases and mutual covenants not 
to sue shall include, but not be( limited to, the parties' 
dealings concerning Willow Run; 

6. The parties shall bear their own attorneys fees with 
respect to the claims asserted by Griffith against the 
Law Pira and E.L. & P. Title. It is agreed that Griffith 
shall pursue the recovery of ita coats solely against 
NAJLA; and 

7. The parties and their counsel shall use their respect! ve 
best effort• to incorporate these terms into a settlement 
agreement, which shall be finalized no later than 
December 31, 1995. 
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Ralph H. Boccarosse, Jr., Esquire 
John o. Easton, Esquire 
December 21, 1995 
Paqe 3 

By countersiqninq below, you bind your respective clients to 
the settlement terms set forth above. 

Sincerely, 

/~ ./1. -q-,., //7 
:--· .. :---=-!"1,1; .•·J-' .....--.;;......' _____ _ 

s. Scott Morrison 

SSM:kby 
cc: Mr. David Peacock 

SEEN AND AGREED TO BY: 

Ralph H. Boccarosse, Jr. 
on Behalf of McLean Title Agency, Inc., 
trading as E.L. & P. Title & Escrow co. 

John o. Easton 
on Behalf of Eskovitz, Lazarus, Pitrelli 
& Creqqer 

WA$•140867 

LawOff'as 
ID.lAND &.ICJ 
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/c I R _G IN I A: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

\\!M .. L . l1RI fYITlt ?t~~. 01- V4/ tJ(. 
.. 1 ) ) CASE NO. /3 J O'Ol-3 

Plaintiff(a) ) 

~ms ) .- ,..-

SA1vtt~ -f-. c.r·~,71::1v1) er A-·L. > 

Defendant(&) ) 

Entered on I z,J' J~ v~ , 19 fl. 

D~v'~_, Y JJ~ntSJ &:r Nir 17~rD./I 
Counsel for Defendant(s) 
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ASSIGNMENTS OF ERROR 

1. The Circuit Court erred by denying NAJLA's motion 

to strike the evidence because NAJLA did not breach the escrow 
I 

agreement among the escrow company, NAJLA and Griffith. 

2. The Circuit Court-erred by denying NAJLA's motion 

to strike the evidence because the alleged breach of the escrow 

agreement did not cause the damages sought by Griffith. 

3. The Circuit Court erred by denying NAJtA's motion 

to strike the evidence because the damages sought were 

speculative and beyond the parties' contemplation when they 

entered into the escrow agreement. 
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Standard Form of Agreement 
Between Owner and Contractor 

wbere the basis of pe~yment. is tbe 

COST OF THE WORK PLUS A FEE 
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1987 EDITION 
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AGREEMENT 
made as of the 
Nineteen Hundred and Ninety-Two 

day of 

BETWEEN the Owner: 
(Name and addras) 

and the Contractor: 
(Name and address) 

I 

the Project is: 
(Nama a"d addrYl.f} 

the Architect is: 
(Name and addres5) 

Mr. Samir F. Oueitem 
7410 Little River Turnpike 
Annandale, VA 22003 

William L. Griffith & Co. of Virginia, Inc. 
3541 Chain Bridge Road, Suite SA 
Fairfax, VA 22030 

t-Jillow Run Shoppin~ Center 
6653/6667 Little River Turnoike (Rte. 236) 
Mason District 
Fairfax, VA 

• 
Vertrans Desi~n Associates 
8027 Leesburg Pike, Suite 409 
Vienna, VA 

The Owner and Contractor agree as set forth below. 
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ARTICLE 1 

THE CONTRACT DOCUMENTS 
I 

1.1 The Cuntr:ll'l I h tl'\llllC:IH~ t·on~istnr 1 hi-. ,\J.tiLTilll'lll. t :nmlilin••" •I the Cnn11 au H ;, ·w·r.rl. '-upplcntc..·•n:•ry :uu.lutllcr Conui· 
lions). I>1:1WiiiJ.!S, .Sp ... ·c.:ilk:uiun.~. :u.ld«.·nda is,ucd priu.- tnl''<l'Utlionnl thi.o; ,\UHXIIIL'Ill. 11tlu:1 doumH:Ills li"IC:d in thio; 1\J,trcc:lllent 
:mtl Mc•uilk:ttion~ is~u~.·d :1r1cr cxnutic •n ol thi-. ,\_~rt.:L'IIIt'lll: tltl'SC lr 11 "' tllc..· ( :oriiWll. :111d arc: :r-. lully a p;u tor the: Ccm1rau :1." if 
:1U:1d1L'tl to this AJ!tel.'lllt'lll or tl'P«.':lll.'tl hcrdn 1 hc..· Contr:rtt rqHl'"C'Ill'> the: ctllnc..· and itliL'gr;unl :tJ!ICl.'tlll'nt hctwecn the jl:ll'tie:; 
he1c:to :mc..l supt·r~cde:\ I" iur nt'J,toti:niono;, ll'pH·-.clltHirut" 111 :IJ.!Il.'t'llll'llt.'i, cilllcr ""' iiiL'Il c 1r c•t:rl An cnulllcr:nic..m of the Comr:u.:t 
Donnnents, other th:m Mu<.Jifil.':Hiom, :•ppc:us in An ide tc '· If :tn}'thiiiJ! in the: othc:r Cc uumu I >uc..:umcau:; 1:; inc.:onsistcnt with this 
Agrccmem, this Agrccmcut sh:lll ~o\·crn. 

ARTICLE 2 

THE WORK OF THIS CONTRACT 

2.1 The Contmc.:tm sh:all e"en1te the entire Work de~•ilx:d in the Cunll:ll'l IAA:umc..·nt~. ex\.:epl lu the cxtelll spcc.:ilic..::dly inui· 
c:.uc<.J in lhc: (;omr.acl lJuc.:umcnts tu he lhe re!"pon~ibilit y of others, ol' :L~ lulluws: . 

2 .1. l: The Contract sum shall be per plans listed in Article 16 .1. 5 of which 
specification_s are incorporated. 

2.1.2: The Contract sum establishes certain foundation and earthwork modifications are 
contemplated provided the modifications meet the performance criteria to be established by 
Engineering Consulting Services, Ltd. (ECS, Ltd). 

2.1.3: All interior work is to be excluded. ~The interior work is stated as an allowance 
pending final plan revision. 

2.1.4: The Contract sum excludes all revisions to plans other than for foundation work 
and earthwork modification. The Contractor, with the Owner's consent, will endeavor to 
minimize the Owner's expense regarding plans. Both parties, however, understand certain 
revisions ate required. 

ARTICLE 3 

RELATIONSHIP OF THE PARTIES 

3.1 The Ctmlr:tl'tor :1nc:pt.-; thl' tdllion~hip of trust :111c..l t:onlkk·nu· c:Mahli~hcd h)· this 1\~tn:mt.·nt :111c..l c..·o\'en:ull~ with the:< >wncr 
to coopcmlc wllh tht• t\ac..hilet•t :md \II ilizc lh«.· Ct llllr:lt"IOr'.o; IM.'SI :;kill. dl'uiiS :auc..l juc.lglllL'III in I'll I thl'l in~ lhl' inu:rc:stl'i or I he: Owtu:r; to 

furnish cfndcm husinc.:s~ :tc..lminL'Oir:Uion :tnt! SIIIK"r\'isiun: to m:akc l~t·••t dlutts to lumi.'h :II :tlltime5 :tn ac.lt·qmtte :0\1pplr of wurkc:rs 
:m<.J naateri:d~; ;ulu to pcalunn the \\'oak in the ht·~t w:ay :uu.l most t'Xt~:c.litiuu-; :amh:c•uuuuicd m:lllll\.'r c..·onsi:otcllt wilh the iaucrl·st!\ of 
the Owncr. The Owm·r :IJ.\rcc.;~ to cxcrdo;c ht:st dhttls 1o c:n:tltle I he Ctullc:tc..tm to pl.'rl•nalllhc Wctt kin the ht·st w:l)' :lllc.lmo.'\1 cxpc\.li· 
tlolLct m:mner by furni.'lhh•K mtc..l :1ptlruvintt in :a timely w:ay inlt •ma:ui•n• ll.'<(nhec..l hr th ... · Conll:lt·tur :anti nmkin~ p:arm\.·nt:; tu tht: Cun· 
tr.u:tor In accor<.J:mcc with rcquircnn:nL~ uf the Cunlr.u:t 1 .>t M:\1111Cnts. 

! 

ARTICLE4 

DATE OF COMMENCEMENT AND SUBSTANTIAL COMPLETION 

4.1 The d:nc of t·ommt·nc.:ernl'nt i.'i lht· date I rum whidt the.· <:outl:t\ 1 Time of Suhp:n:tgwph i..! is m<.::L~\II'l'll: it sh:tlllx.· the c..l:ttc.: of 
this AMrL-cmcnt. :L~ lirst '''litlen :thuvc:, unless :atlillcrc.:lll d:llc: is st:UcLI hduw or Jlro"'isiun il'i m:t\.lc lor the d:uc tu he lixcd in :t notic.:c cu 
p10C:L'Ctl L~o;uc.;-l.l hy the t >wnl'r. 

{/11,,,.,., ''"' tltllc• uf "'"""•'"' t'llll'lll. tf 11 •llflc'l'' /111111 tltc• '''"''"I tl•r~ ,t,c:•c'l'""'"' ,, .. •I••J'I•Ircttltl••. ~'"''' tltrrl ,,,..,,,,.will llt•Jt.•wrl 111 11 "''''"' tu t•ruu'C't/} 

The date of conunencement shall be within .10 days of receipt of reinstated permits and 
confirmation of funding escrow. Receipt of th~s executed Agreement is required for the 
CO~ftt!Ettmlrc..t;~,cR.f,ft .f6t~R\:.~tfM:sB~~A.,ftfJ nhfih.J;A ~R~·li.~f:t"u~~· i@~'f\~tt,.,.. the Cunt r:&t.'tor slmll nut if y the < >wncr 

in writhlK nul less th:tn th.·c t.l:t)'S hdttre C.'tJilllllcnt.:inM the ~·mk to pcnuil lhc timely lilinl( uf murl~tges, nte\.·hanil''s liens :uu.l uthc:r 
scc.:urlty interests. 

AlA DOCUMENT At 11 • o-.a"NI~M·<:UNTRAcToK Ac iJCI'I:r.n:NT • lt'.NTIIt~nn II IN • "'A.. • ~.li'JH:" • ·m•~ 
AMF.Rlt:AN INS111'\ITF. Uf AKCIII'IJ:t:TS. 17.~\ Nl:-.a• \'CIKK .1\\'l~lll~. N."··· \\1.1\SIIIN<i"I'ON. U.t:. .lllllllh 

WARNING: Unfk:enald photoco.,tng vtolaln U.S. copyright laws end lsl\lbtect lo leglll pcosecullon. 
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4.2 The Contr:tctor o;hall :Khievc Suh~l:mli;tl Completion of the entire ~·ork not I:Uer than 

(lll,(('rl 1/1(' COII•flrlar citric• "" 1111111/tt•r ' 1/• lllt•lltilll' r/111"( rtfll•r ll11• tlttlt• "/ c umtttc.'P~t'ffiC.'fll '""' IIIWII IIIII' r'C'r/ltlr't'flrC'Pfl,, /••rc.y,·/r~r .\1411SIIfho!al (,,mfii.-IUII 11/ c.·ttrlatu /II If'• 
ltmu II/ IIJtt \J(Ir.t, rf IIUI .tlt!lc'fl cin•fi'IIC!I'C' Ill lllf! (.(llffl'tlo I /.lf~ttlllt'IIU) I · 

One Hundred Fifty calendar daya after commencement of the work. 

, subject to :uJjustmcnts of this Contract Time :IS pruviueu in the Comr.u.:t l.>oc.:umems. 
(/lu~rl pror·isiorrs. •I a11y. fur ltqrmlnterl•ltrmaJ(n ""ltllllt}( '" ftulllrtt w "'"'fllrttt tHI ttmr.) 

N/A 

ARTICLE 5 
CONTRACT SUM 

5.1 The Owner ~h:dl p:ay the <:omr:u.:tor in c.:urrent fund~ fur the ContrJ.l1or's perfonu:anc.:c of the Cuntro~c.:t the Comr.u.:t Sum c.:un-
sisting of the Cust uf the Work a~ defined in Artide 7 ;mu the Contrac.:tur·s Fc:e ut:tcnnined a.~ fulluws: 
(Jifllt! lllurnft 111m. Jlt!n.'l'PIIt114C' uf C..lt,,l tif the• \fi11,t t1r lllloc•rflnlt'l.tlllllfllr tlt•lt'f7tlllllllll lltt• C .'mtlt"ftc.lur .J f't.-r. tllld l'.'C/tiCIIII buu•t~ OmlmUur's l·ft! IS IU W culjtUic"Cl }Uf' 
c.'baiiRG in I~ ll'ur•.) 

See Page 3-A 

r: 

5.2 GUARANTEED MAXIMUM PRICE (IF APPUCABLE) 

5.2.1 The sum uf the Cust uf the Wurk :and the Cuntr:actur'~ Fc.:c i.~ llu;armuccc.l by the Contractor not to exc.:ccc.l Six Hundred Fifty 
Thousand Five Hundred Seventy-Four (see 3-A for breakdown) Uullars(l 6~0,574.QO .>. 
~ubjt:c.:t lU aduitions anll dellu~:tions hy Ch:llli(C Order :a.~ providetl in the <.:ontrorc.:t l>uc.:ument~. Suc.:h maxsmum ~Uill15 referred to Ill 

the Cuntr:act l.>tx:ument! :a." the.• (iu:ar.mtccc.l M:aximum l'ric.:c. Cu.~t~ whidl would l':lu!'C the uu~ar:uuccd. Maximum Pric.:e to be 
cxccedecJ shall be pai<.l by the <.:untr2ctor without reimbursement by the Owner. 
(I"S~ .(fJ«ifiC prot•iJiOIIS ifll~ C:UIIIruc.111f' iS lfiJtGr1tUfltlll' Ill Ulf)' StJt'mi(S.) 

Should savings be gained by the change from the foundation method and paving subgrade 
preparation indicated in the Contract Documents to an alternate method, the Owner 
acknowledges in exchange for reduction of Contractor's fees, the Contractor shall receive 
sixty percent (60%) of the savings, not to exceed $24,000. Should the contractor choose to 
use an alternate foundation method and paving subgrade preparation, the cost to the Owner 
shall not exceed the cost stated in Article 5.2.1. 

AlA DOCUMENT A1tt • O"'Nf.R·CON1'RAC1'0K A<iRf.EMf.NT • TF.NTII EIHTIUN • AlA• • <sHYH7 • TilE 
AMERICAN INSTtllJ1"E 01: AMCIIITF.<:1"S, 17." NEW YORK AVF.NUF., N.W'., WASIUN<iTUN, I>.C. ZCICJIJ(, 

WARNING: U~ phoeacopyfng vtoCatee U.S.~,_ end t. subfeCt to leP ptVMCUtion. 
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Contract Sum Breakdown 

5.1.1: Base building (base building defined as work indicated by the plans enumerated 
in Article 16.1.5 exclusive of any interior work such as drywall, light gage framing, 
bathrooms, mechanical, electrical or ceiling installation or materials) for the sum of Two 
Hundred Eighty-Eight Thousand Sixty-Four Dollars ($288,064.00); 

5.1.2: Earthwork, paving, foundation, site electrical and site concrete for the sum of 
Two Hundred Fifty-Five Thousand Four Hundred Two Dollars ($255,402.00); 

5.1.3: Allowance for interior finish (interior finish is the work indicated by the plans 
~numerated in ~ticle 16.1.5 and excluded from the base building) for the sum of One Hundred 
Seven Thousand One Hundred Eight Dollars ($107,108.00); 

5.1.4: Contractor fee (included in 5.1.1, 5.1.2 and 5.1.3) is established as 7.5\ of the 
cost of the work included in 5.1.1, 5.1.2 and 5.1.3 not to exceed Forty-Five Thousand Three 
Hundred Eighty-Nine Dollars ($45,389.00), the coat of the Performance and Payment Bond is 
included in the Contractor's fee; 

5.1.4.1: Should the scope of this work increase due to unforeseen circumstances or from 
additions in the work, the Contractor shall be entitled to a fee of 7.5\ above the cost of 
the change. < 

• 

Page l-A 
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. 5.2.2 n1C GU2r:UIIccc.l M:aldmum Price i< h:l:"Cd upun lht: fulluwillt( :altcrn:atc.~. if :anr. whk:h :uc c.lc.~rihcd in the: Cumr:u.;t IKx:u· 
mcnts·:and :arc hcrch)· :an:cplcc.l hr 1he 0\\'llca: 
(,~/ttl~ II~ rlflrrfiWJ"~ Ur flillfT flil'lllljll lllltlll "/ II(CI'/IIt.,l tllto•l lltllt••. IIIII 1111/1' ~( tl f .. lltlltmlt.,.,/,lft&.'flllmlll /'1 II f' U Ul\f'lft't/ Ill \1fl'/lfllt1,1!111f'llt ~ J.l f/t/(, IChtriC ltll II/JrtT 

nllmrntn art lu lw nttttlt' l•t· tllf' ',,.,,.r urll!l•"l"'"'' '" lltt• t~\n "'"'" uJ tllu t\lfrt"t"'"""· """''' 11 sdlt'flttlr ••/ Urtll "''"'' tlltc•r "'"'"' s/lltll'llll tlw umucmt Jr1r l"fiLb n 1uJ tiJC 
· dat• Uftlll u.tbicb fbttt GrrHIIIUI IS l'tflltl } I 
I 

5 .• 2.2.1: Owner shall allow the Contractor to utilize an alternate foundation method, 
alternate to the recommendation provided by PHR&A 9/7/89, provided ECS, Ltd. has 
reviewed and.deemed the methods utilized as acceptable regional commercial practices 

;·and methods acceptable to the local governing authorities. 

i 
I 

i 

I 
j5.2.3 Tlie amounts :agrc."Ccl to for unit prit.:cs. if any, :arc: iiS fulluw~: 

1 (Stat• urell prlcts only •I '' <illctrautt'tod Mtutnrunr l'rrt.t! i.~ aust•rtt'CI ;, SllllfltiMH'"I"' ~. J.l } 

I
. 5. 2. 3.1: Unit prices are established per cost set forth below for work described as 

interior finish 
I 

A. 

B. 

c. 
o. 
E. 
F. 

Installation at single restroom along rear wall (minimum 
.compliance to appropriate cod6s and ordinances) 
Installation of wall board and framing 
1. Demising walla; 2 sides ~" gypsum board on 3 5/8" 

25 gage metal stud, 2' o.c. 
2. Perimeter walla; 1 aide ~" gypsum board on 2~" 25 

gage metal stud, 2' o.c. 12' high 
Acoustical Ceiling (2x4 layin 5/8" mineral fiber board) 
Vinyl composition base 
Relocate fire sprinkler head 
Heating, ventilation & air conditioning system and electrical 
system & lights to be priced per lease promise. 

ARTICLE 6 

CHANGES IN THE WORK 

$5,.800 

$30.30/l.f. 

$17/lf 
$1.00/sf 
$.95/lf 
$95/ea. 

I 
; 8.1 CONTRACTS WITH A GUARANTEED MAXIMUM PRICE 

i 6.1.1 · Adtu.c;tn~enl5 ·w the Omar:uucccJ t.hulimum Prit.:c cut ac.:t:oum uf t:h:UIKCS in lhe \Vuak m~y he dclcnninccJ by any of the 
: mcthuds UstetJ In Suhp:mrgr:aph 7.3.3 ur the (.icncr:tl <:oncJitiOIL~. . 

6.1.2 In c:ll<.·ui:Uhl~ :u.l;u~tmclll~ to ~uhc:ruua:al·ts (except those :awmckd with lhe < J\\'nt.'r'~ prior c:on~crH em the h:Lc;l~ of cost plu~ a 
I fc.•e), the lerms "c.·nsa" and "kt•" as u~tl in Cl:naSt.· 7 .. ~ .. ~ .;\ or a he: c icnc.·r.sl Condition~ :uad the ll'riiiS "..:usc~" :and ";a rc..-:Lo;on:.blc 
: :dluw:uKc fur uvcrht·:td :ami paul it" ;L._ lL'il'll iu Suhp:ar:a~r:aph 7 .. H;uflhc (icncr:tl CuntlitknL" sh:lll h:I\'C lhc mc.-:min~c; ~as.~igncc.llU lhcrn 
· in the: liencr:al Contlilions ;ami sh:all not Ill' moc.lilicll h)• Artidcs c;, 7 :ami H uf lhio; Agrl-cllll'&ll. AdjlL'\tmenls lu sulx:untr:&c:ls :aw:•rt.lcd 
j With the Owner'~ prior t.:UII:;clll Ull I he h:L'iL'\ of c;c~tfliU~ a fc:c Slt;all he t.::&lt:ul:atcc.l in ;lt'l'Un.hai'K'C with the tcm1.~ uf those SUlX:CJilii"'..&C:lS. 

1&.1.3 In c:llntl:uinJ.t :tdjuslmcnl~ 1o chis Coaur:ac.·t. 1hc ccrmo; "c:t~t" mu.l ''ctl."its" :L< \L~'\.1 in the :ahuvc-•derenc:ed pnt\'i.;lun." nf the 
; Gcncr.d Cunclitlualo; sh:lllme:~n I he Cust of the: \Vurk :1~ dclinc..'\.1 in Art it'll- 7 uf thi.o; AJ,tn:cment :anc.llhc terms ''fc..'t:•• :md ":a rc.":L~utl:lblc 
1 :aUow:anc.-c fur uverhc:all and prulit" sh:all m~an the Cunlr:&t:lur's l:l'\' :&.'i lk:lin~'\.1 in l':n;IW'JPh 5.1 ur lllili Agrc.."Cmem. 

I' AlA DOCUMEHT A 111 • t tWNI~R·<:c )NTMACl'OR A< iiU~I:MI~NT • Tf.NTII EI.HTIC IN • AlA- • C> 11.1147 • Tl II\ 
AMERICAN INSTITU1'F. of ARCIII'I'I~t:1-:;. 17.\"i N&W YORK AYRNlll~. N.W .• WASIUN<iTON. U.t:. liUib 
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1.2 coNTRACTS WITHOUT A GUARANTEED MAXIMUM PRICE 

8.2.1 Increased cosLS for the itc:n1s sc:t forth in Artidc: 7 which rl:liult from c.:h:mgc., in the Wurk shalll>ccome part of llte Cost of the: 
Work, and the Contractor's fcc sh:&ll be adju.ctted as provided in Par-•gr:aph 5.1. 

8.3 ALL CONTRACTS 

8.3.1 If no ~pccific provisiun i.~ nmde in Par:1Mr:1ph ~.I for adju.'itmenr of the Concr:u:tor's Fc.-e in the C:&.'iC of changes In the Work. 
or if the extent of such changes is !iuch. in the ;~~rcgate, that :.pplicatiun of the adju~uuent provisions of ~:uagr:~ph 5.1 will c.:ausc 
substantial inequity to the Owner or Comr.u.:tor, the Contractor's Fee sh:iiJl be equit:~IJly adjusted on the basiS of the fee established 
for the origin:iiJ Work. 

ARTICLE 7 

COSTS TO BE REIMBURSED 

7.1 The: tc:nn Co~r of the Work sh:dl mc:m c.·o:r;ts nec:c~"2!ily incurred hy the Cdntr.actur in the proper pcrfum1ancc of the Work. 
Such costs shan be: :It r:~tes nut higher th211 the stand;ud p;,aid ;,at the pl<&cc: of the Projcc.:t except with prior <.:onsent of the Owner. The: 
Cost of the Work shall include: only the Items set forth in this Altidc: 7. 

7.1.1 LABOR COSTS 

7.1.1.1 Wages of construction workers llircctl~· employed by the Com~actor to perfumt the c.:onstruction of the: Work at the site or, 
with the: Owner's agreement, at off-site workshops. 

7.1.1.2 Wages or sal:uics of the Contractor's ~upcrvi.ctory and at.lmifliStr.ative personnel when st:~tionct.l at the: site with the Owner's 
agreement. 
(If II is itrtrnd«<tbatll~ "'"Jl~ tJr cnlm·ll•.c nf c·rrtmn '"'""""'" ttntrmrt'tl all,.. f:rNrtruc.tur'c /'"IICrfHII ur t~ll.tn'fiJ/ir:I!S shall W mclmlr:d m IM Cost nf IW Wort, iMrf· 
trfy m Arlrd• 14 IM fwr.vtrmri ltJ be! mtllfdftl u111J uo/JC'IIk-r fi" all ur mriJ• part •I{ llrc1r IIIII~.} 

7 .1.1.3 W:.tges ::md ~al:uic5 of the Contr;~ctor'5 ~upervi.o;ory or :u.lmini.~lrative pcrsunnel enM2Meti. at factories, workshops or un the: 
road, in expediting the: proouctlun ur tr.anspurt;atiun of m:~teri2l.s or c:qu•pmc:m required for the Work, but only for that portion of 
their time rc:quirc:c.J for the Wurk. 

7 .1.1.4 Costs paid or incurred hy the Cuntr:~etor rur t:axe5, in~ur:ul<:e, cnntrlhutiun!i. a.._~c~t~mcntli anc.l benefits requirc:ti hy law or 
collective: bargaining <fgreements 3nti, for personnel not crJ\'ercd by soch :.grcemems. c.:u.c;tomary hc:nefits such as sick leave, metiial 
and hC2lth benefits, holic.bys, vat."2liuns and pensions, provic.Jcd such costs are ba.~ on wages and salaries included in the Cost of the: 
Work under Cbuses 7 .1.1.1 through 7 .1.1. 3. 

7 .1.2 SUBCONTRACT COSTS 

Payments made by the Contractor tu Sulx:umrncturs in ;accurc.bncc: with the rc:quircmenl~ of the subcontr.~cts. 

7.1.3 COSTS OF MATERIALS AND EQUIPMENT INCORPORATED IN THE COMPLETED CONSTRUCTION 

7.1.3.1 Cos~, indu<.ling tr.lllSport.atkm, uf nl:lterialc; anti equipment im:orpur.atc:U or tube itll."Urpur.atc:U in the t.-ompleted cu~truction. 

7.1.3.2 Coscs of m:ueri:ll~ de~c.:rihcll in the prc:cec.ling Cl:au.-.c 7.1 .. \.1 in e"<.:t."5.~ uf tiUJ~ :acnaally in!it:allec.l hut rc:tfuired to provide rc:-.a· 
sonablc: allowance fur w~stc: ;tnd for ~poil;,age. Unu.~d e"ct.-s.~ moatcri:llct, if any, sh:dl be handel! over to the: Owner :at the completion of 
the: Work or, at the Owner's option, 5hall be sulc.l h)' the Cmur.K.:tur: :amuums rC".dizccJ. if :any, frum such s;ucs sh:&ll be credited to the: 
Owner as a deduction fmm the: Cust of the Work. 

7.1.4 COSTS OF OTHER MATERIALS AND EQUIPMENT, TEMPORARY FACILITIES AND RELATED ITEMS 

7.1.4.1 Co!'ts, indutiing tran~purtatkm. in~c:tll:nic m, m:.intc:nant.'C, ui~m:uulhtR and rc:muval of materi:~ls, supplies, tcmpor.ary facilities, 
machinery, equipment. and hand auul~ ~fliiii~AFil; A? RetJ ~:~, 1~e .:rtA!OIAtetinA mheP.i. whk:h :arc l'ruvic.JcU by the Cuntrnctur at 
the: site: and fully l."llllSlJnlcU in the perform:mc.:e uf the Work; and cust hrn• 1MI .. MR8 .. Ah:IW on 5Uch item.c; if nut fully consumed, whether 
sold to others or retained by the Cumr.actor. Cust fur itc:mtt ('rt.'Viuusly USt."c.J by the Cumr:~c.:tor shall mc:-.an fair market value. 

7.1.4.2 Rc:ntal chargc:5 fur temporary fal'ilitics. nmd•inery. equipment. :and hand \(KJL4\ nAt et~lnRusril' A'Aftetl ~) the eemtusctidn 
., arheP-1, which :arc pruvidc:c.l h)' the Contr.actur :at the :r;itc, whether rt·nteti from the Cuntrdctor or others, and CUSIS ortransporuUon. 
~nstallation, minor.rcp:~irs ;,and repl:acem~us. dism:antlinM :mc.l n.:muv:d thert.'Of. R:ltC~t anti qu:tn~ities of equipment rented shall be Jab. 
teet'" the Onaet .J l"*m "PI'*ou:al: ased on rates charP,ed by local rental suppliers normally used 

7.1.4.3 Costs of removal of dchri.li frun~tYlc~llJ: Contractor· 

7 .1.4.4 Costs of telc:gr:uns and long-<.li.!itance telc:phunc: c.:aJL-;, pustlgc :and p:ucc:l delivery ch;argcs, telephone service oat the: site: and rCl· 
sonable petty CISh expenses of the 8ite ttfAec. Con t rae tor's off ice. 

7.1.4.5 That portiun of the rC"d.~un:chlc travel :nad subslc;tencc expcn.~ of the Cuntr:ll'tUr'!i pcrsunnellncurrcd while trnveling ln dis· 
charge of duties connt.'Cted with the: Work. • 
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7.1.5 MISCELLANEOUS COSTS 

7.1.5.1 That portion_ directly auribulablc to thi.o; Cumract of premiums fur in~uran~c amJ bon<.ls. 

7.1.5.2 Sales, use or similar taxes unposed by a governmental authority which :m: related to the Work and for which the Contractor 
Is Uable. 

7.1.5.3 fees and 3SSC:SSments fur the huildinl( permit auu fur other permits, lit.:enscs and in!'pcc.:tiuns for which the: Contr:.ctor is 
required by the Contr.zct Doc:ument!' to pay. 

7.1.5.4 fees oflestln~ l:ahuratoric:s for test5 required hy the Contract l>tx..umems. cxt.:cpt thu!t<: rel;ued to uefective or nonconforming 
Work for which reimhur!iement is exduded hy Suhp:ar:~~~r:aph 13. SJ of the Gener:~~J Conditions or other provisions of the Contr:~ct 
Documents md which do nm f:dl within the scupc of Suhp:ar.~grnphs 7.2.1. thwugh 7.1..4 below. 

7.1.5.5 Royalties anu licCil!;C fees p:lid for the use ( tf :1 p:artictll:lr c.k:sif(ll, pn K.:e~o; or produrt required h)' the Contract Document!~'; the 
cost of defending suits ur daims for infriiiMen•e•H of patent riglus arisinf( from sudt requiremc.·m hy the Cuntr.act LX»<.:uments; 
p:~~yments nmde in :tcc:ord:nu:e with lqtal judgments :tf(ainst the Contr:&c:tor rc.:sultinf( from sudt suits or d:aims :uuJ p:t)'lllent~ of set­
tlement~ made with the Owner·~ l'un~cm: pn widec.l, however, th:n such costs of legal dcfen!t<:~. juc.J~mcnt and !;Cttlemcnts shaJI not be 
included in the cdcul:uion of the Contr:at.:wr~ Ft.-cor of a <iuoar:uuecu MftXimum l'rk:c, if :any. ;me.~ provided that such CO}'aJlles, fees 
anc.J costs arc nut exdudcd by the I:L~t sentence 'tf Suhpar:IMn•ph 3.17 .I of the General CuncJitions or other provisions of the Cuntr:~ct 
Documents. 

7.1.5.1 Deposits lost for cau.-;es other than the Contractor's fauJt or nc .. -gllgence. 

7.1.8 OTHER COSTS 

7.1.8.1 Other costs incurred in the performance of the Work if anc.J tu the extent approved in .advmce in writing by the Owner. 

7.2 EMERGENCIES: REPAIRS TO DAMAGED, DEFEcnVE OR NONCONFORMING WORK .. 
The Cost of the Work shall al.o;o include co~ts cJescribeu in Paro~gr:aph 7.1 which arc incurred by the Contr2ctor: 

7.2.1 In taking :action to prevent thre2tened t.hunagc, injury or IU'io.o; in <..-.ase uhn emergency affecting the safety or persons :and prop­
erty, as provided in Parngraph 10.3 of the Gener:~l Conditions. 

7.2.2 In rep:iliring or correcting Work d:nn:aMec.l or improperly executed by construction worker~ in the employ or the Contrnctor, 
provided such tbm:age ur improper execution uic.J not result from the f;,~ult nr n<..ogli.cence uf the Contr.&ctor or the Contr .. ctor's 
foremen, engineers or 5upcrintencJents, ur mher supervisory, acJminlo;tr .. tive or ntamgeriid personnel uf the Contractor .. 

7.2.3 In rep2iring d:unaged Work other th:tn that dcscrihed in Suhp<lr.IMrnph 7.1..2. pruvidecJ such iliun:age did not result from the 
fault or negligenc;c: or the: Cummcwr ur the Cuntr:&c:turs personnel; and only to the extent th:at the cust of such rcpoairs is not 
recovenble by the Contractor from others ;,ancJ the Contr.zctor is nut c;umpcns;nc:cJ therefor by insur:mce ur otherwise. 

7.2.4 In correctillM defective or •umc.·unformiiiM \Vork performed or .suppliecJ by :1 Suhc:oncractor or m:lterial supplier and not cor· 
rcctcd by them, pro\'ided such defective or nonc.·tmfurminfl Work diu nut result from the f:ault or ne~lect of rhe CuntrJctur or the 
Contractors personnclt~dequatcly tu SUIK.:rvisc t~nu direct the Wurk of the Sul»<.:ontractor or rmuerial supplier, and c.mly to the extent 
that the cost of correcting the defective or nonconforming Work is not recoverable hy the Contr.&ctor from the SubcontrJctur or 
material supplier. 

ARTia.E 8 

COSTS NOT TO BE REIMBURSED 

8.1 The Cost of the Work sh211 not include:: 

8.1.1 S:ilbrioi ancJ uther c;umpcns;ninn uf the Comr:al·tur"~ personnd sr:uioncd :ll the Contr:actor"s prindp:d uffic.:e ur uffic.:<.'S other 
than the site office. except as speciflally provicJed In <.:l:a\L4K:S 7.1.1..l :utcJ 7.l.l..i or as moay be provicJc:d in Anic;le 14. 

8.1.2 Expenses or the Contr:~ctor's principal office and offices other than the site offiCe. 

8.1.3 Overhe2d :and gc:ner:al expen.1e1, except ~, rn:ay he expr~-;ly induded In Ani~lc 7. 

8.1.4 The Contractor·~ c-Jpit:ll expenses .. induding intcrc:st on the Contr:tt.1or·~ capiral emplorL'"ll for the Work. Pt"OV id ed the 
pro~ress pavments are .runded in accordance with provisions set forth in Article 12. 

11 I ReAtlll i9&t& nf Rllli~iAilFf AAY •ttuifJA\!AI, eMeern l:lfi j;peEiAeAIIy fnwi&jey lA €1YYfU! 7 l.4.d. 

8. 1.8 Except ao; pro\"lc.Jet.l in Suhp:arngr:aphs 7 . .!..2 through 7.l.4 :uld P:tr:agr.aph I:\.~ of thlo; AJ(rc.:cment, cn~ts due to the: fault or ncgli· 
~encc uf the Contr:act' tr, SuhcontrJctor5, :lll)'one dirc:c..11y or indim:tl)' c:mpluycc.J hy :lily or them, ur for whusc acts ;my of them may . 
he li:able, induding hut mn lirnitecJ to cus&.s for the currection nf c.J:am:ll(<..-c.J, c.k:fec.:tivc or nunc.:unrurmin~ Work. ui."IXJS:ll'"anu repl2c.:e· 
ment of materials :mu ec.Juipment incurrec;tly orcJcn.:d 1JC l'UppliccJ. :md amking gtxx.l c.bnmgc tn pmpeny not forming part of the: 
Work. 

8.1.7 Any ~st not speclflc;,a.Jiy :ant.l expressly described In Article 7. 

8.1.8 Coscs which would cause the Guaranteed Maximum Price, If :any, to be excccdcd. 
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AR'llla.E 9 

DISCOUNTS, REBATES AND REFUNDS 

g 1 (.iiF~ ~iF(PUIU~~int.l~t~ym~fU.I;...nla~~~h~r.""Cf-l~l~flf@-I~~~Wfl~Hf:.+.H-hc~fttre-m:t~ f; 

che Conrr:zcror indm.lcc.lchem in :m Applic;uinn for P:a}'menc and rcc.civec.J payment chercfor from che 0 · • 1e Owner h:.as 
c.Jeposited funds wich the C.:umr:l<.:tor with whic.:h to make pa)'IIICIII!Ii: c athcrwilie, c:~~""~ · acc~c tu lhe Cont~;(C.:tor. Trade 
discounts. reb:nes. refunds :uu.J. :uuouncs receivec.J from sales of s ~ equ1pment sh211 accrue to the QQ: ner, and the 
Contractor sh21l m~ke provisions so th:u the ~;w..tf'll:~;'-u 

AR11a..E10 

SUBCONTRACTS ANIO OTHER AGREEMENTS 

10.1 Thnse purr ion~ of the Work th:u the Contr~ctor uoc.li nor C.:lLiitornmily perform with the C.:untraccor's own personnel sh3ll be 
performed mu.kr ~uhc:ou11:1c.·r~ or h)' orhcr :tppropri:llc :tJ,treenacnto; wirh the Cnlllrac.·tor. The Cnntr:~<:tor sh:IIJ obrain hius frum Suh· 
1.·ontr:t<.'tor!\ :and from ~upplil·r~ of m:ttermlo; or equipment f:thril·:rrc.·d e~pc:d:tll}' for the \'<,.ork ;tnc.l.shwl~~li~Hi~R-ftttl~+t·th~ .2 
teet. Thg ~-will rheu llc.:tcrmitlc. wirh the :t<.h:ic.:c of I he f 'nntFtlt'ltrrbiiillS\rljjlit i'O"ilil=!ci~i)lc uhjc.:c.:tiun or the Arc.:hitcc:t:-­
whic.:h bid.li will he at·t·cptcll. Hl~wnt-r may-d~siM11Hf~lt'(ifK' f'k"rr.ctn.40·nr. cnlilit-s fmm-whmtl-ll~fr.l~lur cb·lll obtiliP bid~; 
~emt"tr, if a Gu~muueeu Maximum Pric.:e h:L4\ been c~t:ablishc:tl, che uwner nt:•y not prohibit the C.:ontr:rc:tur from obtainin~e bids from 
others. TI1e C.:ontr.ac.:tur 5h:dl nut he required to t·umr:tct with ~UJ)'Uitc tu whom the CuntrJ<.:tor has rc.. .. .t.'ioal:lblc objection. 

10.2--U.a.(.;u .. r;am~~mnm..J!~h:&.~i.he8~&:£litbli.~hc.%l..WUlll:upc=dfac;..bic.ldc:e..~mun~e tbu~.whu.~j«!s are clc'ivcrc··· by'"& Cpa 
trnc.:tor to the Archilecf (I) i5 recurnrncnueu to the Owner hy the ( :untr.&etor; (2) i~ <.fU.a.lilieu tu "'Crfu l.fJehiOh Oi the Work; :anc.J 
(3) ha.-; submitted a hid whic.:h l'Onforms to the requiremenlli of the Con at lOUt rc.~rv:uion.'i or exceptions, but the 
Owner requires ch:al another hid he ;ac.:c.:cntn •· tfw .ontr:cc.:tor m:.y require th:at :. Ch:an{lte Order he issued to adjust the 
Gu:ar:mrccd Maxim~t~~tlt' thllercnc.:c: hc:cween rhe hid u( the person or emity rccummcnued to 'the Owner by the Contractor 
lid Iii IAUl'IAW)k~e-ew~.eACFi1&t er uth~~M~~isn.c.l o·it~ 1~0 pc•PiCJA ur entity f..la&iSAiiCCsJ if\' Cl:lt Q'i"AC:r. 

10.3 Subcontracts or other agreements sh211 conform to rhe JY.lyment provisions of Par.agr2phs 12.7 and 12.8, :and shall not be 
4 awarded on the boasis of cost plus a fee ~·ic~euc tAl f'Fiaf e8R:!M!nl dF the 0" ner. 

8 

ARTICLE 11 

ACCOUNTING RECORDS 

11.1 The Contrac.:tor !iihall keep full and c.let:tileu ~u:counr~ ou1u excrdsc: su<:h cumrolli :L~ nmy l"'C nccc~ary fur proper financial 
man:agcmem undc:r thi!\ Comr:ac.:t; the :tc.:c.·ounling :md t·ontroll\ystc.:m" sh:dl ht.1~~fiu:1itJ!l':f+t-4h~·~~~:-TIJ~. q~.l£.f_=!!l.c.l.\t1~9.~t~r.JL._. 5 
~cccountantl'i ~h.Ul he :afforded :tcc:c5.1i tu the Conrm<.·tur·~ recor<.l40, he KJk.'i, c.·nrre~pundcnce. imnruc:tion!\, c..lr:awinK-o;, receipt:\, 5ubcon­
tracts, purchase oruer~. voucher~. memor.anc..la :mu other c..lat:. rcl:uiu~ to this Contr.act. ~u1e.J the Contr:tc.:tur shall preserve these Cor a 

6 period of three years after final p-.ayment, or fur such longer period :as may be rc<ruireu by J:aw .. ---------------· 

ARTICLE 12 

PROGRESS PAYMENTS 

12.1 Ua.~u upun AppUc::uion~ fur l'aymenc suhmitrc.·d to the ~titet"tlh>· the C.:uucr:ac.:tor :and Ccrtilic.:e~tc.'i fur Payment i.ssyqJ by ths: 7 
l•reRiU!el,l the Owner shall make progrc.."::l.o; paymenLii c •n acc:uunt of the: ContrdCt Sum to the Contractor :as proviucu lx:luw ~nd 
elSewhere In the Cumr.ac:t DucumenL'I. 

12.2 The pc:rkx.J c.:uvercd hy l'iK:h Applic.::uiun fur l':ayment sh:dl he une c.::a.lenc..htr m.onth enc.Jin~ on thc-kt&+fc.J:Iy of the munth, or :a.o; 
follows: 

7 12.3 Provided an A~tl_<!n fur.Pal!ncnt ~.!!=S.:~lv...s~ byJhe~l not lcatcr tlmn the last 
• uay ofa munrh. !he Owner ~h:lllmake paymcnr to the C:mnr.tc.:tor nor l:ncrthan the twen t iety (20th) <.1:&)' of the 
lmmed ia tel Y fo !low 1.n~ month. If an Applic.::niun fur l,:tyrncut i.<; rl-..:dvec.J hy the lcrt!t\iteetfaflcr the :•pplic.:alion date fi.'teu abo\·e. pay· 

ment sh211 be mac.Je hy che Owner nut later th~u1 th tr t y- five () S) uay~ after the lt:ldailtct\rec.:civcs the Applic..'2tion for 
Payment. 

7 
7 

12.4 With e-.ac:h Applic:niun fur Jl:ayment the Cuntr.1c.·wr !\h:dll'iuhmirh~llyFnllfi; p~;;y;.;j,-,-.. -.E-,-... -A-IA-,-,-V-€·Y-i~p-te-c.l~iA-.-u-ai-tie-,.-w-r-i1-l'-.• -ii-E-ifi--l• 
"'ilk E'Reeh wl:ltu:ht!r.t lltUtt!ht!tl, ttntl MA)""+Hfle~itf~nt!c rcetuiret4-h~thc 01\Mr uP-1\rehi~tto demunlitr-.ate th:at ca."h dl~hurr.cments 
:drc:tdy m:adc by the Contr:tc:tor on ac.:c.:uunt of the Cosf of the Work eqwd or eJu.:eeu (I) prollres.o; p:1yments a!rc:ady received by the 
Contractur; less (l) th•n porllnn of rhusc JY.tyments :tttributable to rhe t:untr-.«:tur's I:<.'C; ,.,llL4i (J) p:ayrull~ fur the pcriud c:overcu by the 
present Application fur P~ymcnt; plus (4) rc:tainage proviuc..ot.J ln Subp-.ar.tgr.aph ll.5A, if :my, applic..':lblc to prior progrc..o;s payments. 
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1. contractor 

2. owner's counsel 

3. or OWner 

4. only with notification to the owner. 

5. via a "Solomon Job Costing" program. 

6. The owner shall reimburse the contractor • s personnel and reproduction costs 
associated with the review of such information. 

7. owner's counsel 

8. contractor 

9. twenty-fifth (25th) 

10. partial lien releases 

.... 

• 
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12.5 CoNTRACTS WITH A GUARANTEED MAXIMUM PRICE 

12.5.1 E2ch Applic;atjon fur Payment !ih:lll be h:L4\CU upon the most recent .o;c;hedulc:,of value.~ submitted hy the Contractor in :u:cor· 
dance: with the Cuntmct l)(x:umcnts. The schedule of value~ sh:&ll :die K.::Uc the entire Gu:.n:tntceu M:aximum Price: among the \':arious 
portions of the Work, except that the Colllr:1ctor"c; Fcc o;hall he shown a.c; :.a !iinglc "Cpar:ue item. The !ichedulc of \'aluc:s sh..JJ be: 
prepared in such form :&R"-'uppcaru:d b'' sud\..4.L;Ua-to ~uh~t:ulli:ue iL~ :1ccuracy ;as thtl Arehitet:t rmav require. 11tis scheuulc:, unJc:ss 1 

1 objected to by theV F;hll8G't, shall be useu ~ e~ basis for rc••iewing the: Contr.actor'.s Applications for Payment. 

1 

12.5.2 Applications f,;r Payment sh:all ~ho~· the JlCrccm:•ge completion uf c-.ach poniun of the Work :1S of the: end of the: period 
covered by the Application for Payment. The pcr<:cnt:a~c c' ,nptecion ~hall he the lc~'K:r of (I) the percent:agc: of th:tt purtinn of the: 
Work which ha.li actu:llly hcen completed or f l) clu: perc:c:nt:~~c ohc:unc:d hy c.lividing (:a) the expense \\'hich h:JS :tctu;dly tx:en incurred 
by the Contractor on :u.:coum of th:u pun ion of the \~·ork (or whk:h the Cnntr.t<:tor h:L" nmlle or imenc..L4i tu make actu..J p~ymem prior 
to the: next Applit.";&tion for Payment by (b) the share of the GU2r~Ut.'t.'d Maximum Price ;dloclled to th:at portion of the: Work in the: 
schedule: of values. 

12.5.3 Subject to other provi~ions uf the Contract l>cx.:umcnts, tiiC :unoum of t.-:tch pmArl"S." p:.arnu~nt shall be: computed as roUows: 

12.5.3.1 Take th:n pmtion of tile (iu:ar:uuccd M:tJtinnun l~rice propeclr :lllo(::thlc to l11111plcted Work 2s determined hy multiplying 
the perc:ent:lge completion uf c::tdt poniun ol the Work h}· the ~ll:trc of the (ju:ar:mtC:cll M:1ximum Price :alluc;uec.l to th:u purtlun of 
the Work in the schedule of values. Pending linal uctermination or cwu to the 0\\'ner of ch211~es in the Work, amounts not in dispute: 
~2y be included as provided in Suhparagraph 7. -~. 7 of the: c..iencral CuncJition~. e\·en though the Guaranteed Maximum Pdcc: h:as not 
yc:t been 2djustc:d by Change: Ordc:r. · 

12.5.3.2 Add that portiun of the <iuar:mtecd Maximum !'rice propcrlr allt>Ulhle tu m:ateri:alo; :anu equipment delivered :anu suit2bly 
stored 2t the site: for lltubsc:quc:nt incorpur-Jtion in the ~·ork or, if :.!pprovcd in 2dv:ancc hy the Owner, suit:tbly storccl orr the site: at 2 
location agrc:c:d upon in writing. 

12.5.3.3 Add the: Cuntr.tctur's Fcc, lc:tli rct:tin;aJ.tc of ten pcrct.ont ( 10 %). 
The: Comr:actor's Fet; shall he computed upon the Cost of the WoJ;k llt.-s<:rihcd in lhe two precedinK Cl:auscs at the rate: stated in 
P:uagraph 5.1 or. if the Comr:•ctur·~ Fc:e is ~rated a.~ :1 lixeu swn in that P:ar:1~r2ph, .sh;dl be: an :amount which bears the same r2tio to 
that fixed-sum Fc:c: ao; the: Cost of the Work in 1hc: two preccwng Clau.~ be2rs to a rc-.asun:.ablc estimate: of the: probable: Cost or the 
Work upon its completion. 

12.5.3.4 Subtract the aggregate or previous payments malic by Lite Owner. 

12.5.3.5 Subtract the !'hortf:aJI, if an~·. indic:ucd h~· 1he Contr2ctor in the documentation required by fJar-o~gr2ph 12.4 to subst.:antiatc: 
prior Appliatiom for P:aymc:nt, or resulting from errors ~ul">scqlX.'I'ltly disc.uverl'tl by t11e OWI'k:r's at:c..·uwll211ts in such ~'U11lc:tlt2lion. 

12.5.4 Additional ret:~in:agc:, if :my, sh:lll be :a.o; folluw5: 
(If it i.t mt~udtod '" "'""' mlrliltUIIIII nmmmt.• {""'' /"""R'·~•.c /ltU'"II'IfiS '" lilt• c.r~mmc.tur "''"''d (I) tbc- r~nmrrl(ce ''""' tllf! r:mrtractur·s F« /'"lf'ttiC'd '" (Jnuse 
11. f .J. J, ( 1) IIJrt rrtnmrll(~ /""" .fiiiiC ulltrac.·trrn J'"wttlf'rl m l'nrm~""l''' 11 •t~eoiuw. mrd f I} tilt• rcttlllllll(f'. 1( rmy, l'"'''tclc.'tl IIJ' "''"" l'""":rru11s n{ IIIC CUittrnd. m.crrt 

/ 1"1f'UIIIII fur SIICIJ lltltlil{lllltrl rt'lllilllll(t' llt.,"r . • \11c.b Jlnii'I.CIIIIf, rf rrtlldc.• •. V11111/d cUSIJ rlc.•.ccllM ally atTdiiRff'"t'ttlfllr linUIIIIJl ur r'ct/UCIIIIf tbf: lliiiUUIII rt!lnillc.'Cl tl/IC.'f'IW 
lf'tJrAo rt!lldlft a n:rtaln ~IIIII! Clf CIIIIIJIIf!tilllf.) . 

12.5.4.1: Uoon completion of ~ifty percent (50%) of the work, the Owner shall not 
withhold any further retainage unless warranted by defective work. 

12.8.1 Applications fur Jl:;,ayment sh:allshow the Cu!'t of the Work :lc.:tu•dly incurred by the Contractor thruuJ(h th • of the pc:riou 
covered by the Appllc•uion for P:aymc:m and fur which the <.;umr.~<.:tur laa.li mac.k: or intends to m:ake :ac.:t · nc:nt prior tu the: next 
Appllc2tion for Payment. 

12.8.2 ·Subject to other provisions of the: Contract L>ocuments, the: amowu of c-.ach l 

12.8.2.1 Take: the: C<>.c;t or the Work :IS dc:sc.:ribed in Subp·.aragr.aph ll.6 

12.8.2.2 Add the: Coauractur's Fcc:.l<.~s retaina~e ur pcrcc:m ( %). 11\c: Contractor's Fc:e 
shall he computed upon the Cost nf the: Wnrk dc!'cri n the: prc<.'Cding Claulic: ll.CJ.l.l :at the: mtc stated in J>ar:tgr2ph 5.1 or, if the: 
Contractor's Fc:c: lc; 5t;ucd a4i a fixed ~tun in th· • agr:aph. :an arnoum which hor.t the: ~:unc: r.atiu tu th~t fixc:d-sum Fc:c: as the <.;ost of 
the Work In the: preceding Claulic: he.." :a rc:a.wmahle estimate of the prolnblc Cust uf the Wurk upon its cumplc:tion. 

12.8.2.3 c: of prc:viou.-; p:aymc:nts made by the: Ownc:r. 

12.8.2.4 Sub t te 5hortf:dl, if any, indicated by the Cuntractur in the dcx:umentation required by P:aragr:~ph 12.4 or to subst:mti· 
ate ppU<.-ations for Payment or rc:suhing from errors su~"4uently d~"Uvcred by the Owner's accountants in such 

AlA DOCUMENT A111• OWNER·CONTRACTOR AGREEMENT •l"ENTII EUITION • AIA4 • ~~~7•111F. 
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12 8 2 5 Subsr;~cs ?A2"URS.S1 if aA~·· &'or o•hK:A-r"o-AI~\41"(' li~l'i v·i&hlu~h:l·~~~~.trdw.~~&e-ftJf41MyR1!Rf us f1Ftl"itletl iFHh 
Contract Documents. 

12.8.3 Additional ret2inage, if any, shall be as follows: 

12.7 Except with the Owner's prior approval, p;ayments to Subcontractors inclu in the <..:untractor's Applications fur P:syment 
shall nut exceed an amount fur och Subcontractor calculated as follows: 

12.7.1 T:ake that portion of the Suhc.:c uur:.ll't .Sum properly aJI<x.:ahle to c.:u etcd Work :t.'i determined by multipl}·ing the percenl2Re 
completion of eac.:h portion of the Sulx:cmtrac.:tor'~ Work hy the :r;h:• Jf the total Sulx.:umr.at:t Sum alluc:ated tu th:at portion in the 
Subcontractor's schedule of values. lcs.lli retain:•Ke of percent ( % ). 
Pending final determination of :unounts to he paid to the S ·untrJc.:tor for c.:h~U11(e~ in the Work. amounts nut in di.c;pute may be 
included :as provided in Subparagraph 7. 3. 7 of tile Gencrn on<.lllions even though the Subc.:untract Sum has not yet been :adju.llited by 
Change Order. · 

12.7.2 Add that portion of the Suht·cmtr:act n properly :dl<x.'2hle to materials and equipment delivered and suitably stored :uthe 
site for subsequent incorporation in the \YI. ur, if approved in ;acJv;u1ce by the Owner, suit&bly stun:d offthe site at :&I0<.'2tiun agreed 
upon in writing, less rctainage of percent ( % ). 

12.7.3 Subtract the aggregate previous pa}·ments made by the Cwntractor tu the Subcontractor. 

12.7 .4 Subtract amount any I for which the Architect h:as withheld or nullified a Certificate for Payment by the Owner to the Con-
tractor for reasons w ch arc the: fault of the Subcontractor. 

n Suhstanci:tl Completion of the entire Work of the Ccmtr:~c.:wr. a ~um ~ufficient to incro.~ the tnt•d paymentS to rhe 
Subcuntra · r to l~rt·cnt ( 'Y.,) c •f the Subc.:untrnct Sum. Ia" :unnunt~. if any, fur incomplete 
Work · un~ttlcd daim~; :tnd, if Jinall·ompletion of the entire W; •rk l._ thcrc..NJiter m;ucri:dl~· c..lcl:ayt:d through nu fault of the Subcon-

r, add any. ac.lditiunal anmunL~ p<~yable on ac.:cuum of Work or the Sulx:ontr.actur in accorcbncc with Subp-.ar:agraph 9 .. I 0.3 ofthc 

fl/ it;~ llllmdftl, ,,,,.,, .\IIIJ.~Itmlltll (,'mttfrlc•lluu uf tiJf' ,.,,,.~ \l~ortr uf the f.'uut,.nctur. '" ~lllu! nrlmutll~t• f't.'fntnURf' ,,.,,, .'iltiKJmtmctnn ~rtllmRf"''" tlk'/H!rT:rrrt· 
ast.'.s m.s~rtcd in SubparnR''llpiJs 11. 1 I mrd 11. 7. J abm't'. arrd tl•r.s r.c uut t.'Xfllalllfti etseu-1~ 111 tM Cmrtrcrc:tiJ<Jcunr"'"· it&.'#r"t lwrt! procuiutu fur sucb rftluc:trun o,. 
limrtallun.) · 

contr:zctor's pcrform:mce uf the ~uhcontr.act. 

12.8 Except with the Owner·~ prkJr 21111ruv:d, the Comr:tl'tur sh:dlncltllmke atJv:u1n: p:ayments~· Uo.lro"""'-.1" 
mcnt which have not been c..lcliven:d and stored :at the site. 

12.9 In taking action un the Cuntr.actor's Ap)11icatlon'i fur l'aymc rchitcct ~I mil be cmitlcd en rely on the ;accurnc:y ;and c.:om· 
plctcness or the infuml:ttkm rurnl~hf.."ll by the Cumr:~c:tc . 1; I nul he decrnec.ltu rcprc~nr 1h:1t the Ardlilf.."'Cl h;1." rnude ;1 detailed 
examimnion, audit or :trithmeti(; verification ocumcnt<&tiun suhmittt:d in &~c:curtl•mcc: with l,ar.tMraph 12.4 ur other ~upporcin~ 
c.lata: that the Architcc:t·h:a.~ mad· tive or c:uminuous cnHil<: illCiJ)(."'Ctiun~ or th:sc the Arc.:hitcc:t h:LIIi m;&c..le ex;uninatiun.!t 1o :L~(;er· 
ta.in huw or for wh· scs the Contractor h:L'i lLc;etJ ;,umJunlc; pre\·icm.;Jy p:1ic.l on ac.:cuunt uf the Contract. Such cx:unimuiuns, 
audit~ c:alions, if required by the Ov-mer, will be pcrformccJ by the Owner's account;ants acting in the sole interest of the 

ARTia.E 13 

FINAL PAYMENT 

13.1 Final payment .!thaU be m:ac.Jc: hy the Owner tu the Cuntr.K.1or when (I) the Contract h:&.lli hccn fuUy performed by the Cunrr;,ac· 
tor except for the Contractor·~ respmsibility to concct defc..'Ctivc or nonconforming Work, a..'i provillcc.l in Subpar:agr.aph 12.l.Z ur the 
Gener.al Conditions, and to satisfy other requirementS, if any, which nc.:c~ily survive ranat p:aymcnt; (2) :a fiau.l Applic-.ation fur l':ay· 

AIADOCUMEHTA111 • ()WNER·CONTRACTOR A<iREF.MF.NT • TENTII EOtTION • AlA• • ®ICJM7 • TilE 
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ment ~nd a final ~C(.'I~Un!illl( for I he Co~t or I he Wolk h:n·e hc.:c.:n 'illhlllitlcd hy I he ( :, llllr:a<.lor and levicwc.:<.J by the Owner's ~(.'COUn· 
t:mt5; :and (3) a. fimd <.erufic:u~ fur P:t}'ment h:•~ then hcen i~~ued hr the Mdtitec.:r: sud a lin:u p:t)·meru sh~l be m~de by the Owner not 
more: thm 30 d2ys after the assuancc: of the t\reRiteEf!i finai"Ccrtilic.::~te fur l':aymenr. or ;IS fullows: · 

Intentionally blank. 

13.2 The 2111ount of the final payment shall he calculated as follows: 

13.2.1 Take the sum of the <.:ost of the: Work subst:mti~ted by the Cuntr.u:tur's fimu accounting :md the Contractor's fee; but not 
more thm the Guar.mteed M:axi~mm l,ric.:e. if any. 

13.2.2 Subtr:act amounLo;, if:my, for which rhe An:hilec.:t withholllo;, in whole or in p:ut.:. final Certific.:ate fur P<tymentas provi<.led in 
Subp2r2graph 9.5.1 uf the Gener.tl Conditions or other provision.-. of the <.:onlract IJucuments. 

13.2.3 Subtract the aggregate of previmas payments rn:tde h)' the Owner. 

If the aJqJreMate of previous p:aymems nmdc hy the Owner exc.:ccdo; the :unount due the: Contro~ctor, the: Contr:actor slull reimburse the 
difference to the Owner. 

13.3 The Owner·~ :Kc.:uuru:mt~ will re\·iet\' :and report in v.·ritirt~ on the Contr.trtor'~ linal ~t:c.:ounting within 30 days :after delivery 
1 of tile: finaJ ac.:cuuntint; to tho}' n·hiftt't·hr the Corurac.:tor. Ua~u UJX IQ-~u<.·h Cost ohhc Work :to; the Owner's accuuncmts report to be 

~uh:o~t:nui:ued hy the ( :oaur:wl·tor·~ rin:tl :u·<.·ou111 inJl. and pnJ\'idec.l the other c.:onditlon.o; of P~r:•gr:1ph 13.1 h~vc hec:n met, the'• F!il:lilest 
t\'ill, \\'ithin ~even d:t)'~ :lfll'f rec.Tipt of lhc.· WI illc:ll n·port of the ( >wnc.·r'q :tl'(."UUIII<UH~. either i.o;.o;ue IO the Owner :a nnaJ Certifil-'2te for 

1 
1 

P:t~·tttent with :1 c.:opy to lhe Conti:Kim, or nutifr the Coatlr.a<.:tor :t11d owner itt writin~ of the Meft~jrea.'IOilS for withholding :a 1 l 
ccrlific.::tte as provided in Suhp:tr.tgr:aph tJ.c;.l of the l;c:ner.d umc.li1i1ms. The time pc.:riuds st:.ted in this Par:agr:aph 13.3 supersede 
those stated in Subp:ar:•gr:aplt 9.4.1 uf the vener:d Cun<.Jition.~. 

13.4 If the Owner's ttc.·t:ountant~ rc.·purt the Cost of lhe \l.'mk :L~ suhst:allli;Ucd h)' the Comractor's final accounting to he less than 
claimed by the Commc.:tor, the Comr:ac.:tor ~h:1ll he eruitled co <.lem:utd :arhitr.uion of the disputed amount without a further decision of 
the z:tt::c::· fuc.:h demand for •arhirr~tion ~h:tll he made hy the 0 lrttr~l(."tOr within :\0 d:t}'S :tfter the Cumr:actor's receipt of 2 copy of 
the ltrchitcct'.1 On:ll CertiOc.::ue for l':tyment: f:ailurc lo c.lcm;an<.l :uhitr.uiun within this :\O·<.I.iiY period sh:.ll result in the substantiated 
amount reportec.J by the Owner'.!i ac.:c.:oulll:un~ hec.:omin~ binllinJl on the <.:unuactur. Pending a final resolution by arbitration, lhe 
Owner shall pay the Contractor the amount c.:crlilied in the Architect's nnaJ Certificate for Payment. 

13.5 If, suh.!ie<IUCnt to final p:t)'ntent :and :It lite Owner'~ rcquc.!it, rhe Contr:l<.'tor inc.·ur.; C.'ltSIS de~crihc:d in Article 7 :11\u not 
excluded hy Article H to currec:t dcfc.:ctl\'e or m mc.:onforming Work. 11tc Owner sh:dl reimburse the Cm\tr.&c.:tur sut:h costs :nu.l the 
Conrr:tctnr's Fee: :tppfic:lhlc therc:ru Oil rite.· ~:uue h:asis ··~ if ~lid\ l'OSIS h:ad hc..-cn incurred prior to nn:d p:aymenr, but nut in eXl'C:SS of 
the Gu:.rantced Maximum Pric.:c. if :Ill)'. If the Contr:actor h:t.o; p-.&rtic.:ip:uc:d in l't:lvinJto; :L" provided in l'ar.Jgr.tph 5.2, the :unoulll of such 
savings 5haJI be rec:alt:ul~te<.l :m<.l :tpprupriatc: c.:redit given to the Owner in determining the net muuunt to be p:tiu by the Owner to the 
Contractor. 

ARTlCLE 14 

MISCELLANEOUS PROVISIONS 

14.1 Where reference i:~ m&tdc in thlo; A~rc.-cmem to :1 prnvlo;icm of the (;cner.d ConditiUit'i or :another Contr:act Duc:umc:nt. the ref· 
erence refers to that provision a.o; amended ur supplememc..oc.J by other provision.~ uf the Contr:Jet Doc.:uments. 

14.2 Payment-; uue ~nd unpaid under the Contr:act !;h<&IIIK.':tr inten.~t from the d~te p:.yment L" c.luc at the rate suucc.l bcluw, or in 
the :1bscnec then.:of, :ll the lc:HOtl r:ue prcv:ailin~ from time to time :1t lhc pl:1ce where the PruJeCI is luc..'Olteu. 
(lu.sc.'rl rat• of urinal 11/lrl"riillptm, rf tiii.J•.J 

14.2.1: The Contractor shall be entitled to include as a part of the cost of the 
work, a project manager stationed at the Contractor's principal office. 

14.2.2: All material testing to be paid for by the Owner1 the contractor shall 
coordinate and schedule testing personnel to minimize the coat to Owner and maintain 
County required results. 

( 1 l!fiii'V ltrll'$ '"''' rf'ttllirc•IJif'lll.c 1111clrr II~ 1-nlt•rt~l 1't'flllt "' I ''"''"'Jot tic I. .untl/11r '''''" cmtl/llutl 'muumcT fll'fliiiiiU'!f ntltl uti~ tl'JlllltllitiiU ell tltt! ( lll'lf«:r :c tmtl C.illl· 
tmc.ttir ·., /lnllnptrl /'Iacer uj hrum~.c. tltc•lnc "'""' uj tilt' l'mJc'C.IIIIItl f'i.,,.,.,,..,. mm· ""', 1 II If• nrlulil.t' u{ tlrr.c /'""'i!flllll. l.f'lltll tllll'fc·r .d.lflfdtl he tllllcelll\'tl ll'rlt• n'!fflt'CI tu 
deleliUIU fir' ,udijic."lllitlll!(, trlld tr/MI n'Jlflrtlilll( rt'rllll'1'111r'1li.C .Ctll·b CU tf'nllt'll t/11'4./ll!fllrl'!f liT lf'flll'l'n.) 
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Other provisions: 

14.3·.1: All permits, fees, assessments, bonds (exclusive of Performance ~nd Payment 
Bond) ·or other required suret~es shall be reimbursed to the Contractor includinq any 
costs to procure such permits, fees, assessments, bonds or sureties, except 
specifically permit and inspection fees for mechanical, electrical and plumbinq work. 

14. 3. 2: The word "Architect" used in this Agreement may be substituted with 
"OWner's Representative" or "Owner's Counsel" provided the substitution of firm or 
person is consistently maintained. 

14.3.3: Unit prices are effective until substantial completion of the base 
building, at which time the Contractor shall evaluate and adjust accordinqly the coats 
relative to extended general conditions, additional mobilization and effected· 
quantities. 

ARTia.E 15 

TERMINATION OR SUSPENSION 
.... 

15.1 The Contr:u:t may he terminatec.J hy the Ccnur;tctur as pruviued in Artide l·i of the {iener.d Cunuitiuns: however, the 
amounr to he paid lo the Comr:~ctor under Suhp:mt~r:1ph l•i.l.2 of the: l ~eneml Cc •nuific 111~ ~hall•u 11 exceed the :unuunr the Cumr:zc· 
tor would be entitled tu rcc.:ei\·c unc.Jcr l'ar:tJ(raph 15 .. ~ IJclow. cxcepl th:ttlhe <..:mur;~l·tor's Fcc sh:lll he c::dculatec.l :as if the Work h:ad 
been fully completed by the <..:umr:ac.:tor, induding :1 re:~sun:1hlc estim;uc uf the Cos1 of the Work fur Work not :actuaJJy complc:tc:d. 

15.2 lf:t Gu;ar:mtecd Maximum P1ic:e is cst:~hli<ohnl in Artide S. the Coulr.n:tm:ay he ccrmin:ueu hr rhc: Owner fur cause :as provided 
In Article I~ of the: (icncr:al Condition~; however, the: amount, if :any. to he paid tu the Corur:sclor under Suhp:uagr:zph 14.l.4 of the: 
Gcncr:d Cunc.Jitiuns sh:t.ll not c.:au~e the Gu:mnueed M:aximum Price to he cxeeedeu. uur shall it exceed the amount the ContrJctor 
woulcJ be entitled lu receive unt.lcr Paragr:1ph I 5.j·bcluw. 

15.3 If no Gu:araruced Maximum Pric.:e i~ e~c:shli.shcd in Article c;, the C:omrac.:t may he termin:ucd hy the Owner fur c:zusc a.~ pro· 
· vidc:d in Arriclc: 14 of the Gener:ll Conditions; however, the Owner sh;t.ll then p:ay the <.:umractur an amount Clicubtcd :as follows: 

15.3.1 Take the Cusr uf the Work incurred by the Cuntr.tctur tu the c.latc of termimnicm. 

15.3.2 Add the Contractor's Fcc computed upon rhc Cost of the Work to the t.latc of tc:rmin:ation :n the r;uc: st:ued in Par:agrnph 5.1 
or, if the Cuntr.rctor·~ Fcc is ~tatcc.J as :a fixed .stu II in that l':ar:a~rJph, :sn :uuoum whic:h l>l":trs the .s:nne r:nio 10 that fixed-sum Fcc :as I he 
Cost of the Work at the time uf lermin:uion hc:trs to :1 rc.":asunahle estimmc uf the proh:ahle Cul"t of the Work upon its c:umplc:tiun: 

15.3.3 Subtr.&ct the :tRgregale of previous p:t}·mems made by the owner. 

The Owner ~h;dl :dso p:ay the Co1ur:n:ror f:1ir c..·umpc.:ns:uion, either hy ptudt:L'iC or R'nl;d ;n the.: dn·tiun uf the: Owner, fiJr ;any etJUip· 
mcnt owned by the Cc uurac:ror whic:h thc c h ... ·ncr clt·c:ts to retain :and whidt is nc 11 utht·rwL'\c iudullnl in the Cost uf the \Vurk under 
Subp·.ar:tgro~ph 15 .. \. I. To the extcnt th;~trhe 0\\ ncr clccts tu take k-,cd :L~"il(lllncm uf suhc.:umr.t(.·ts and purdt:Lc;c order~ (induc.ling ren· 
tal :agn.-cmem~). the: Contr.actur ~h:all, ;L4i :1 cum.lition of ret;ci\·ing the fY.I)'IIlcms rderrec..l to in I his :\rtidc Ill, execute and t.lelivcr all 
~uc.:h papers ~nd lake :dl such !;tt•ps, im:lucJinR the lc~t:sl :1~4lignmcm of ~udt sulx·c nur:Kt~ and c uhcr (.·onrr:tl'llml riJ(ht!i uf the Cuntr:a<.·tur, 
:as the Owner may require fur the.: purpu~ uf fully vc:saing in I he Owuer the right~ :n1c.l hcncfi•~ uf the Cuntr:tctur unc.Jcr such subc:on· 
tr.&c.:ts or purchase urc.Jcrs. 

15.4 The Work m:.y he 5u.~pendcd hy the Owncr :1!\ provic.Jcu in Artie lc l·i of the c ;enl·r:d Cunt.lilitUL'i; in such <.:;l'iC, the Gu:ar:uuecll 
Maximum l'r1cc. if :lily. sh:llll?c inc:rcm;cd :Ls provic.lcc..l. ill Suhp:ar:lf(r:lph l·i .. L~ uf the <.icncr:ll Cunc..Jilions exc.:ept th;.uthc term ··c.:m;t of 
pcrfurm:ulcc of the Cuntr:act" in th:tt :iuhp:ar:t~r:aph shall he unuer.;looc..lto mc:n1 the Cost of the: Work :mc.J the term "prulif' sh:dl be 
uncJerstuocJ to mc:·Jn 1he <.:uutr.ac.:tur·s Fc..-c as uc:Krihec.J in Par.1gr.aphs ct. I anc.J 6 . .S of this AMn.:c.:mcm. 

ARnCLE 16 

ENUMERATION OF CONTRACT DOCUMENTS 

16.1 The: Contr2ct DocumcnLc;, except for Muc.Jifications issucc.J after cxc..'Cution of this AKrcemcm. arc enumerated :&s follows: 

18.1.1 The Agreement is this cxec.:utcc.l St:anc.l:trcJ l:urm ur Agrc.-cmc...'11l lk:twc...-cn Owner :anti Co111r.1ctur, AlA Docunu:nt Alii, 1Y87 
EdJtion. 

11.1.2 Tile: Genc:r.rl (;unc.Jitiuns arc the: <.iener.tl Conc.Jitiun.o; uf the Cuntr.ac.:t fur <.:unstnsctiun, AlA llt)(:ument AlOI. 1CJH7 l!c.lition. 
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The Supplementary wd other Conditions of the <.:ontr2(;t :.~rc those (;Ontainec.J in the l'rujcc.:t M:uuw dated 

. and arc as foUo\\'S: 

Document Title Pages 

Intentionally blank 

18.1.4 The Specifications arc those contained in the Project M2nual c.laed as in Par2gnph 16.1.3, and arc :15 follows: 
(Eithr list tiN SprcrfiCAtums IJn-r t~r refrr lfl au t:.Tblhrt tllltlCIJCd lu tiJis Alf'W"'"" J 

Section Title 

Intentionally blank 
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The: Or:awinA-c; :uc ;Lc; follow ... ami :uc ll:nc'-1 tutiC"'" ;1 llilh.·tclll \.~lie is shown below: 
(Eilbw li11 llw Vrtlll'fll/l.' llt·tt• ,,. rtfc•f' lu "" r·.,·IJ•Iut lltltttltt·rllu IIJu ''N't't.,,,.,,) 

Number TltJc Date 

Site Drawings by PHR&A dated July 1988 
l of 9 cover sheet 
2 of 9 Site Plan 
2a of 9 Fire Lane Plan 
3 of 9 Phase I Erosion Control Plan 
4 of 9 Drainage Divides and Phase II Erosion Siltation Control Plan 
4a of 9 Offsite Outfall Analysis and Cross Sections 
5 of 9 Sanitary Sewer Waterline and Storm Sewer Profiles and Computations 
6 of 9 Site Distance and Typical Sections 
7 of 9 Geotechnical Notes 
8 of 9 Landscape Plan 
9 of 9 Landscape Notes & Details 

Building 
T-1 
A-1 
A-2 
A-3 
A-4 
A-5 

I A-6 
I S-l 

S-2 
S-3 
P-1 
M-1 
E-1 

I E-2 
E-3 
SP-1 

Drawings * 
Title Sheet - 8/16/90 
Floor Plan - 1/16/91 
Roof Plan - 1/16/91 
Elevations - 1/16/91 
Elevations, Sections - 8/16/90 
Wall Secitons - 1/16/91 
Miscellaneous Details - 8/16/90 
Foundation Plan - 8/16/90 .... 
Roof Framing Plan - 8/16/90 
Structural Details/Notes - 8/16/90 
Plumbing Plan - 1/16/90 
Mechanical Plan - 3/28/91 
Site Plan - Electrical 
Electrical Plan - Lighting - 3/28/91 
Electrical Plan (Power) - 3/28/91 
Specifications - 8/16/90 

*Modified to exclude interior finish work. 

~6.1.6 The ac.Jc.Jenc.J:a, if :my, ;trc as follow~: 

Number 
I 

I 

i 

' I i. 

Date P:agc:s 

Portion, or Addcnc.J:a rci;Uing 1u hic.lding rcquh·l·mcnts ;uc nut part uf the Cuntr:u:t Ut~1nncn1s unl~'l\.c; the bidding requirements :arc: ar cnumcratcc.l in this Article 16. 31.9 
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18.1.1 Other Dn<.:UIIICIIIS, if :mr. rnnuinJt p:ut o( lhl' ( ,·lllll:lt I I lfll:\lllll'lll.; :lfC ;lc; follow.;: 
fl.rtl llt"fe! llfl.l' trtltlillfllldi tlrKfllrll"tltf. If lou It tfh' rollr••ulnllu J•" "' /'•II I "/ II Of• r , •llholt I / .. " ,,,.,,,. /I Of• f ,,.,,.,,,,I ,\,,[111• •II• /""' rr/r• ll'tfl lorritlllt.lfrt't/1111('1111.'flli llfl loriS 
lldi'C'"Ir'C!IJICIII ur IIU'tllllfflfl tultul, Ill• IIIII lrurh Ill llllltlo·o' •rrmf•lr•/u• Ill\ tlltol fl't' f illflllrt I• '' ' lml <Ill' ll•tl /'"'I ••/ II fl.• I oollll tn I I"" 111111'111~ IIII"'SJ CIUtlrU:rlllt'cJ IIIIIIIJ 
AHP't't:lllt'fll. 71Jf? ~tid bC' IUIL,II'C"L' rm(a• t/llllt'llr/n/ lulw/~tlll •'./ tl•r· 1 ''"'''''' JJe,.,,,,.,,,, 1 

16.1.7.11 Exhibit "A" -Property Description (to be supplied by OWner). 
Exhibit "B" - Not Used 
Exhibit "C" - Insurance provisions ( If the insurance provisions listed in 

Exhibit "C" conflict with other provisions in these 
Documents or Exhibits, the provisions in Exhibit "C" 
prevail) 

Exhibit "0" - Qualifications and specific exclusions as set forth ·in the 
July 30, 1992 proposal addressed to Mr. Hugh c. Cregger, 
Jr., Esq. serving as the owner's representative. 

This AArt.'Cmcnt t-o cnacrcc.~ intu :1s ••f 1 he d:1y :111\1 )'C:If first wrillc:n :1tx 1\'c.: ;u u.l iot cxc~:uh.:d in :ll lc:Lotl 1 hrcc oriAin:&l copies of which one 
is lu he ~clivcrcd lu the CumrJ\.'tur, one to the t\rdlilc~:t h u· lL'O(; i11 the ;a~hniui.,lr;niou of the Cuaur.act, :mc.t the rcm:aim.Jcr tu lhc 
Owner. · 

CONTltACTOI( Wm. L. Griffith & Co. of 
~~inia Inc 

~ ~ ~ 
; 

(Siglltllllll!) 

David Peacock, President 
(l'rillletl lltllllt! mullillt') (l'mllt'CI ,,,~,. cmd lillt•) 
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Exhibit c 

CONSTRUCTION AGREEMENT 

INSURANCE 
Version.VA.9/90 

A. Contractor shall provide and maintain in force the insurance 
coverage described below with the companies satisfactory to 
owner. The cost of such coverage is included in the Contract 
sum. 

1. Worker's Compensation and Employers' Liability 

Insurance in compliance with Worker•s Compensation and 
Occupational Disease Laws of the Commonwealth of Virginia 
and all amendments thereto for all of Contractor's 
employees engaged in the performance of the Work. 
Contractor agrees to keep in force during the entire 
period of construction of the Project such liability 
insurance as will protect cqntractor from claims, under 
workers' compensation and other employee benefit laws, 
for bodily injury and death that may arise during the 
performance of the Work, whether directly or indirectly 
by the Contractor, or directly or indire~tly by a 
Subcontractor or a Sub-Subcontractor, including necessary 
Workmen's Compensation insurance for asbestos related 
work. 

2. General Liability Insurance on an "occurrence" basis and 
shall include coverage for: 

a. comprehensive Form, 
b. Premises - Operations, (including X, c & U) as 

applicable) 
c. Products/Completed Operations Hazard 
d. Contractual Insurance including specified provision 

for contractors obligation under paragraph 4.18 of 
AIA General Conditions, 

e. Broad Form Property Damage, including completed 
<:Jperations 

f. Personal Injury, with employment exclusion deleted 
g. Motor vehicle, owned, non-owner, and hired, 
h. Independent Contractor's Protective 
i. · Asbestos Abatement which · includes the 

transportation of and disposal of the asbestos • 

. coverage shall be for an amount not less than $500,000 
bodily injury each occurrence and aggregate, for an 
amount not less than $250,000 property damage each 
occurrence and aggregate, and for an amount not less than 
$500,000 personal injury aggregate. 
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3. Automobile Liability Insurance, on an "occurrence" 
basis and shall include coverage for: 

a. Comprehensive Form, and 
b. owned, 
c. Hired, and 
d. Non-owned vehicles. 

Coverage shall be for an amount not less than $250,000 to 
cover injury or death of one person and not less than 
$500,000 to cover all persons injured or killed as a 
result of one occurrence, and for an amount not less than 
$100,000 to cover loss or damage to property resulting 
from one occurrence. 

4. Excess Liability Insurance, Umbrella Form for an amount 
not less than $2, ooo, ooo to cover injury or death of 
persons and loss or damage to property resulting from one 
occurrence in excess of that provided under 1, 2 and 3 
above. Coverage must have the standard Asbestos 
Exclusion del~ted. ~ 

B. Subcontractor's Insurance 

1. The following forms of insurance are required to be 
furnished by all subcontractors: 

a. Workers' Compensation Insurance to cover full 
liability under Workers' Compensation Laws of the 
State where the Work is performed and Employer's 
Liability coverage with $100,000 limit and 
including coverage for asbestos related work. 

b. Comprehensive General Liability Insurance. 
Coverage shall be on an "occurrence" basis and 
shall insure subcontractor for Work performed under 
the Contract against claims for Bodily Injury, 
including death of any person other than 
subcontractors employees, and Property Damage for 
injury to or destruction of ta·ngible property, 
other than the Work itself. The policy shall 
contain the Personal Injury and Broad Form Property 
Damage Endorsements modified as set forth below, 
and the policy shall be endorsed to remove any 
Property Damage Liability exclusions pertaining to 
loss by explosion, collapse or underground damage. 
The policy shall include coverage for: 

1) Completed Operations Liability 
2) contractors Protective Liability to cover 

subcontractor's liability arising out of work 
performed by its sub-subcontractors. 
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Blanket Contractual Liaqility insuring the 
Indemnification AGreement contained in the 
subcontract. 

4) Personal Injury Liability with employee 
exclusion deleted. 

5) Broad Form Property Damage extended to apply 
to Completed Operations. 

6. Automobile Liability insuring subcontractor for 
operations of all owned, hired and non-owned vehicles. 

7. Limits of Liability shall not be less than: 

(a) Bodily Injury, except automobile 

$1,000,000 each occurrence 
$1,000,000 aggregate Completed Operations 

(b) Property Damage, except automobile 

$100,000 each occurrense 
$500,000 aggregate 

(c) Bodily Injury, Automobile 

$100,000 each person 
$500,000 each occurrence 

(d) Property Damage, Automobile 

$100,000 each occurrence 

However, either Contractor or Owner has the option to 
require higher Limits of Liability from designated 
contractors. 

Certificates of Insurance shall be filed with the 
Contractor prior to commencement of subcontractor • s work. 

c. Owner shall provide All Risk Builders' Risk Insurance in 
completed value form in an amount no less than the 
Contract Sum, insuring the interests of Lender, owner, 
Contractor, and Subcontractors. Losses under such 
inQurance will be adjusted with and made payable to owner 
as trustee for all other parties. 

1. The Contractor acknowledges the owner's All Risk 
Builder's Risk Insurance is maintained with a 
$10,000 deductible per occurrence. The Contractor 
is responsible for any amounts to the deductible 
limits for claims made .. 

D. Owner and Contractor hereby waive all claims against each 
other covered by insurance provided in this Exhibit to 
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the extent made whole by such insurance. Contractor 
agrees to obtain waivers of such claims by all 
subcontractors. 

All insurance coverage provided by owner, contractor and 
Subcontractors shall contain the following waiver of 
subrogation clause: 

1. "It is further understood and agreed that this 
Company waives all rights to which it may have 
acquired by payment of loss hereunder against 
Contractor, and all owners, their. agents. and 
employees." 

2. "It is further understood and agreed that as 
respects to the perils of fire, lighting, 
windstorm, hail, explosion, riot, riot attending a 
strike, civil commotion, aircraft, vehicles, smoke, 
vandalism and malicious mischief, and all other 
insured perils if required by contract, the Company 
hereby waives all righfs .they may have acquired by 
payment of a claim under this policy to recover the 
amount so paid from the subcontractors or sub­
subcontractors of Contractor, Agents and Employees 
of each." 

3 • "It is further understood and agreed that this 
policy is amended to waive all rights of recovery 
against architects, their agents and employees 
shall not extend to the liability of the 
Architects, his agents or his employees arising out 
of (1) the preparation or approval of maps, 
drawings, opinions, reports, surveys, change 
orders, designs or specifications; of (2) the 
giving of or the failure to give directions or 
instruction by the architects, his agents or 
employees providing such giving or failure to give 
is a primary cause of the injury or damage. 

4. "This endorsement shall continue in full force and 
effect until all Work to be performed by 
Contractor, its subcontractors and all tiers of 
sub-subcontractors is determined to be One Hundred 

· Percent (100%) complete, accepted by the property 
owner, and the Contractor has been paid in full for 
Work performed under Construction Agreement dated 
December 14, 1990." 

E. contractor shall have his insurance carrier or carriers 
furnish to Owner certificates that all insurance required 
under this Agreement is in full force and effect, 
reciting the expiration date of each policy and that the 
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insurance will not be cancelled pr~or to completion of 
the Work herein specified without thirty (30) days prior 
written notice by registered mail to owner. Certificate 
holder and additional insured shall be the owner and 
Interim Lender. on request, Contractor shall permit 
owner, or his designated representative, to examine 
original insurance policies, or, at owner's option, 
furnish owner certified copies of any or all insurance 
policies issued in compliance with the requirements. 
hereof. 
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Exhibit "D" 

QUALIFICATIONS 

The following qualifications and exclusions are proposed for 
specific incorporation to the Base Bid sum. 

I. 

A. 

B. 

D. 

E. 

F. 

G. 

H. 

0 
J. 

K. 

L. 

M. 
N •· 

o. 

Q. 

R. 

QUALIFICATIONS 

The earthwork to be performed is assumed to be within± 0.2' 
of the grades indicated on the plans. 
In the event the plans are not specific nor coordinated, this 
proposal is based on the least expensive alternatives. 
The masonry is included with split face block on the front and 
side areas only. 
Any insulation provided shall be provided as shown on the 
drawings at the specified thickness. 
The exterior finish insulation system is provided over a 
gypsum lath attached directly t~the building component. The 
designers drawings is to be adhered to regardless of 
performance. 
The metal roofing system is provided with the s~nding seam 
panel of a standard color Kynar finish. 
The hardware for the door is considered with the allowance 
stated in the plans. 
Unl••a otharwiae specified on the drawings, the acoustical 
ceiling system is provided as a non-fissured mineral fiber. 
The building is proposed with engineering as provided by the 
owner. Any changes or adjustments will be at the owner • s 
expense. 
The mechanical, plumbing, fire protection and electrical 
utilize the least expensive materials in the situations the 
drawings are unclear. 
Control joints only are considered for exterior concrete 
walks. 
The power company is assumed.to supply adequate power for the 
space within 5' of the building. Any charges, costs, fees or 
assessments outside this point are the owner's responsl.bili ty. 
Only electrical fixtures shown are included. 
Mechanicai, electrical and plumbing information not detailed 
nor specified on the correlating plans sheets is not included. 
All permit fees are to be provided by owner except mechanical, 
electrical, fire protection and plumbing; · 
All testing, engineering inspections, and certification of 
materials is to be performed by others at the owner's expense. 
This·proposed bid is valid for a period of thirty days from 
submittals, and if not accepted within that period, we reserve 
the right to review and revise it as required. 
The proposed bid does not include any governmental or public 
utility fees or charges. 
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T. 

u. 

w. 

x. 
Y. 

No removal or handling of unsuitable excavations nor 
replacement of unsuitable soils or unsuitable materials 
exposed during construction have been included in this 
proposa~. No excavation is included below s• from building 
finish floor nor 1' below paving grade. 
Any subsurface water encountered will be removed at the 
Owner's expense on a time and material basis plus a 10% fee. 
This proposed bid is for work shown on the drawings and does 
not include any work not specifically shown; nor any work not 
shown but which might be required of public utili ties or 
government agencies. (We ~s Contractors have competitively 
prepared this proposal based on the drawings· supplied by your 
design professionals, and we cannot accept any responsibility 
for compliance of the drawings with any governmental or public 
utility codes or requirements.) 
Prior to occupancy of the Building, a final punchlist of 
uncompleted items shali be made with a mutually agreed upon 
value of each uncompleted item to be withheld as retention. 
No occupancy shall take place until final payments, including 
·retention, except for the agreed~upon uncompleted item value 
is made.to the contractor. Partial occupancy of the Building 
shall not constitute a waiver of any of the Contractor's 
rights under this clause. 
By execution of the Contract Agreement, the owner confirms the 
contract amount shall be funded by Cto be supplied by·owner) 
and his funding agreement sets aside by escrow or other 
aaoeptabl• method, at least the total of this proposed base 
bid sum to be funded to the contractor per the payment 
provisions of the Contract Agreement. 
The site utility connections are considered to be within S' of 
the proximity indicated on the drawings. 
Should the Owner or his employees occupy any portion of the 
facility prior to completion, he or his employees are 
responsible for any communications, trash collection or 
cleanup, power and/or security. 



II. 

A. 

B. 

c. 
D. 
E. 

F. 

G. 

I. 

J. 
K. 

L. 

J 

t 

Specific Exclusions of the Base Bid Sum 
aJJ,·f,'.J"",.,./1\~ 

Utility relocations or Aer installation of utilities are not 
included. 
Repaving or modifications of Route 236 beyond the existing 
edge is not included. 

·water meter fees or assessments are not included. 
Future sewer escrows are not included. 
No foundation drain requirements of the foundation is 
considered. 
This proposal does not include any bond requirements. These 
cost would be extra to the project. 
No sealer coat nor product is applied over the exterior of the 
split face CMU units. 
Public street lighting is not considered a part of the base 
bid sum. 
No fixturing, finishes nor owner supplied items are included 
in this proposal. 
No gas service is considered. 
Pest control is excluded from th!s project as the building is 
built entirely of concrete, CMU or metal products. 
Any temporary public barriers such as fencing of work area or 
security is not considered. 

III. Cost Saving Alternatives 

We propose a meeting with you, the owner and ourselves to discuss 
cost·savings suggestions by applying certain modifications similar 
to projects we have performed in the past. We also believe 
alternatives should be reviewed to reduce the cost of the site 
excavation and certain elements of the building to prevent unneeded 
future remodeling. More details will be provided if requested • 
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GENERAL CONDITIONS OF THE CONTRACT FOR CONSTRUCTION 

ARTICLE 1 

GENERAL PROVISIONS 

1.1 BASIC DEFINITIONS 

1.1 ~1 THE CONTRACT DOCUMENTS 

. . •· 

, The Cuntr.lct Dcx.:uments consist or the Agreement between 
Owner :md Contl'2ctor (herein2rter the Agreement), Conditions 

·of rhe Contr.tct (Gener:tl. Supplement2ry :and other Conditions). 
Or:awings. Specifications. addenda iSsued prior to execution of 
the Cuntr.lct. mher documents listed in the Agreement md 
Mo<.Jitic:uiun-; iSsued after execution nf the Contract. A Modifi· 
cation is ( 1 ) a written :unendment to the Contl'2et signed by 
both panics. (2) ::a Ch:mge Order. (3) a Construction Change: 
Directive or (4) a written order for a minor change in the Work 
is.t;uc:d by the Architect. Unless spccific:ally enumented in the 
Agreement. the Conti'2Ct Documents do not indudc: other 
documents such ~~ bidding requucments (advenisement or 
invitauon to bid. Instructions to Bidders. sample forms. the 
Contractor's bid or portions of addenda rebting to bidding 
requirement5t. 

1.1.2 THE CONTRACT 

The Contr.tct Documents form the Cumr.act for Construction. 
The Contract represents the entire :md intcg1'2tcd :rgrecment 
between the paruc:s hereto and supersedes prior ncgouations. 
representations or agreements. either written or or:al. The Con· 
tr2ct may be: amended or modified only by a ModJfic:nion. The 
Contract OocumenL~ sh:ill not be construed to cre2te a contr2C· 
tual relationship of anv kind (I) between the Architect and Con· 
tf:lctor. (2) between the Owner and a Subcontr2Ctor or Sub· 
subcontr.tctor or f3) between :any persons or entities olher th2n 
the Owner :md Contr.tctor. The Architect shaU. however, be 
entitled to performance :md enforcement of oblig2tions under 
the Contnct intended to f:aciliate performance of the 
Architect· s duties. 

1.1.3 THE WORK 

The term "Work·· mc:ms the construction and sct"·iccs 
rc:quarcd by the: Contract DocumentS. whether completed ur 
parti:aJly c.:umpletcd, and inducJcs aU uther bbor, m:atenals. 
~quipmc:nt am.l services provided ur to be provided by the 
Contr:u.:tor to fullill the Contr.actor's nblilf.ltions. The Work 
m:ay constitute the whole or :a pat or the Pro;c:ct. 

1.1.4 THE PROJECT 

The: Prt)lcC.:t is th~ tot:a! constrUCtion of which the Work per· 
forme:<.! unc.Jc:r the Cuntrac."t Oocuanc:nts m:ay be the whole or a 
part anu whach an:ay •ncluclc: construction by the Ownc:r or hy 
separate: c.:omractors. 

1.1.5 THE DRAWINGS 

The: Of:lwm~ arc: the Jtr.tphic.: ancJ pictnri:d poniuns of the Ct>n· 
tf:lct Doc:umc:nts. whc:rev~r luc.-ated :tnd whenever issued. 
shuwan~ the dt:!iaJ(n. luc.-:~uun and c.Jimensiuns uf the Work. 
KC:n~f:llly inc.:luc.Jin~ plano;. c:IC:\':muns. !ICC..'tiuns. c.Jcuils. schc:U· 
ules and climu·.uns. 

1. 1.6 THE SPECSFlCA T10NS 

Th~ Specitk:ltluns :.are that portion nf the: Cuntrxt Dcx:umc:nts 
consisting of the wnucn requirements for rn:uenats. equip· 

mcm. c.:nnstrucuon 5ystems. st:mc.brds and workmmship for 
the Work. and pcrform:mcc of related sc:rvicc:s . 

1.1. 7 THE PROJECT MANUAL 

The Project M:Ulual i.-; ahe volume usu:ally :wcmblcd fur the 
Work which m:ay include the bidding requirements. sample 
fonn~. Conditions of the Contract :and Spccitic:ations. 

1.2 EXECUTION, CORRELATION AND INTENT 

1.2.1 The Contract Documents sh211 be signed by the Owner 
:and Contractor as provided in the A~t. If either the 
Owner or Contr:zctor or both do not sign :zJI the Contr2ct 
Documents. the Architect shall identify such unsigned Onc:u· 
mcnts upon request. 

1.2.2 Execution of the Contract hy the Comraaor is :a. repn:· 
scntation that the Contr:zctor h2S visited the site. become f2mU· " 
iar with loal conditions under which the Work is 10 be per· 
formed md correbled person:al observ2lions with require· . 
menLS of the Contract Documents. 

1.2.3 The intenl of the Contr:lct OocumeniS is to include :ill 
items necessary tor the proper execution and completion of the 
Work bv the Contractor. The Contr2ct DocumentS :are compte· 
anentari, :and what is required by one sh:aJ.l be as binding as if 
required by :Ill: performance by the Contr2Ctor sha:ll be 
requited only co the extent consistent with the Cuntr:lct Oocu· 
ments and n::ISOnably infer:ablc from them as being necessary 
to produce the intended rcsulL,. 

1.2.4 Ota.miz:ation of the Spedfiations into divisions. sections 
:and articles. and arrangemen1 or Dr:awings sh:aJ.l not control the 
Contrac.'tor in dividing the Work among Sttbcontractors or in 
csablishing the extent of Work to be performed by any tnde. 

1.2.5 Unless otherwise :nated in the Contract Documencs. 
words which h:rve well-known technic:al ur construction indus· 
try mcnings are used in the Contr2ct Doc:umenLS in ilccord· 
ance with such recognized mc:ulings. 

1.3 OWNERSHIP AND USE OF ARCHITECTS 
DRAWINGS, SPECIFICAnONS AND OTHER 
DOCUMENTS 

1.3.1 The Orawin~. Spc:cific::atiuns :md ()thcr <.Jnc.:umc:nts 
preparc:c.J by the Architc:t.'t :ue instrun1ents uf the Arc.:hilcc;f5 
service thruufdl which the Work to be c:xct.-uted by the Con· 
tr:lctor L-; dc:scnhcd. The Cuntr:~ctur an:ay rc:t:Un une cunu·.1ct 
r~curd set. ~eithc.-r rhe Cnntr:lctor nor :mv Subcnntf:lctor. Sub· 
SUbcUntl':l~'tOr tlf m:&tert:aJ nr equipment SUpplier sh:lll c )\VO c )r 
dilim a cupyriJ&ht in the: Or:~wings. Spccitic.-:~tkms and nthc:r 
c.Jucumc:nts prcp:arcd by the Architect, ;md unless uthcrn·tsc: 
inc.Jic:u~c.J the: Architect shall be: dcc:mc:U the authur ul' chem ~tn<.J 
will rct:~in all c.:ummon law . .stiltutory and other rc:sct"·c:d ri~hts. 
in addition to the: cup~'riJtht. .\II c.:npic."5 ut' them. cxc.:c.1>t the 
Cuntr:actor·5 KU'Urd !tel. sh:lll be rctumc:d ur suit:ably ac.-cuuntcd 
for to the ·"rchitcct. un request. upon c.:umptctiun uf the "''nrk. 
The -Dr:t""'"tt!l· ~pccific:ltlOns and uther c.kxumc:nt~ prcp:an:<.J 
b~· rhe Architect. and cupac:s thereof fumltd1Cd to the C.:ontr.tc· 
tur, arc: tur ux sulc:l~· \\'ith rcspc:<."t to this Projc.-ct. They ~trc nm 
to he usc:d bv the Contrxtor ,,r :mv Suhc:untr:~ctur. Suh­
sutx:untr.tctnr ~,r m:ueri:ll ur equipment 'supplier un uthc:r prot· 
cctS ur fur :.adc.Jitiuns m thi.'i Prujc:ct uuL"iic.Jc: th~ sc:upc: ur chc: 

6 A201·1987 
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\~'urk ~·nhout the: ~pccific wtitu.:n cnnsem of the Owner anc.l 

'

\rchitcct. The Cuntr:actor. Subcuntr.1ctors. Suh-subcnmr:u.:tors 
nd m:uenaJ ur c:quipmc:nt suppliers arc: gr.uuc:d a limucc.l 

lit:cnsc: tu usc :and rcpnxJucc :applit."2hle poniuns uf the: Draw-
In~. Spc:catic:auuns and other c.lucuments prc:p:.m:d hy the 
.\rdtucct appropriate to ant.l for usc in the c:xc:t.-uunn ol· thc:1r 
\X.·, •rk under the: Comr:u:t l.)uc.:umcnt5 .• \11 c.:op1c5 m:1c.lc uncJc:r 
th1s lit:cm;c shall hc::ar the statutory copynJdu nuucc. il' JIW. 

.;ho~·n on the Or~wings. Spc:cili<.:auons and other documents 
prepared hy the: Architect. Suhmmal ur di.'itnhutiun to meet 
official rc:~ulatury rcquarcmems ur for other purposes in um· 
nc:ction wnh this Prn1c:t:t is nut to he: con~uucd :15 publit:auun 
in dc:mgauun of the Architect'~ copyright or other rcsc:rvc:d 
nght-;. 

' 1.4 CAPIT AUZA TION 

1.4.1 Terms cpitalized in these Gencrill Conditions include 
those which arc (l) specifically cJefinc:d. (2) the titles 1 .t ,um· 
bcrcd articles and idcntitic:d rdcrenccs ru P:ar:a~r:1phc ~· .plra· 
gr:aphs and Clauses in the documc:m or ( 3) the utlc. · other 
documents published by the Amenc:an lnsUtute of A. · :c.:lS. 

1.5 INTERPRETATION 

1.5. 1 ln the interest of brevity the <..:untr:~ct Oocuanc:ms frc· 
quendy omit rnoc.Jifying 9.'<Jrd'i such :as ··Jn·· and "any" Jnd :uti· 
des such as "the·· and "an:· but the f3ct that :a modifier ur an 
article:: is absent frum une st:atc:mc:nt :md appc:ars in another is 
not intended to affect the interpretation of either statement. 

ARTICLE 2 

OWNER 
f 2.1 DEFlNITION 

2. 1.1 The Ownc::r is the pcrS<>n or entity idenulied as such in 
the: AJ4rec:ment and is rct'crrc:cJ to throughout the: Cumr.u.:t 
Dncumc:nts ac; if singular in number. TI1e term ··owner" cnc::ms 
the: Owner or the Owner's authonzcd reprcsc:mativc. 

2. 1.2 The Ownc:r upon rcasun:~ble written request 5halJ furnish 
to the Comracmr in writing information which is nc:ccs.c;a~· and 
relc::vant tor the: CuntrJctnr to evaluate. jlive notice uf ur 
c::nton:c: mechanic's lien righlS. Sul:h infbrmation shall include a 
correct statement of the record legal title to the propc:ny un 
\Vhidt the Project is loc:~tcd. usually rderrctJ m as the site. ant.l 
the o~·ner's interest therein :.&t the time of execution of the 
A)lrc:c:mem and. within live d:lys after any ch;angc:. intorm:mon 
'1r' 'iUC.:h c.:h:angc: in utlc. rccordc::d or unrecorded. 

2.2 INFORMATlON AND SERVICES 
REQUIRED OF THE OWNER 

2.2. 1 The:: Owner shall. at U\c n:qUCi[ ut the Cuntr:actor. prtur 
to c::xccutiun of the: A[Ucemenr and prnmptly from time: tu time: 
thcrC'.lt'tcr. lumish tq the Contrat."tor rc::JSC>n:&bh: cvtdc:nl:c: that 
tinancial ~arranf(t:ntc:nts have: lx.-c:n made: to fultlll the 09.'nc:r s 
uhli)latinns under the CuntrJt.1.f.Vutc!: t.'nlt-ss ·""'b rec~:;mtclhle 
l.'l'tclf!IIC:f! ll'C!N! /ilnll.'iiJf!cJ WI rt't(lltiSI fJI'Uir ttl IIJf! C!.U'CIIIltJII uf 

tbe .-lRrt't'lllf!ltt. liR! prn~fHtc:lit'C! c:murctt·tur u·uttlci "''' hu 
T('Cfllln!cl tu t.'.\l.'c:utC! IIJf! ,\Ril.'f!lltt•lll ur 111 c.Jmmum'l! ti.Je \n,.k.f 

2.2.2 Tilt: l )wnc:r shall fum ish survey5 cJe;cribin~ phy5~t.-.d 
charo~c.:tc::ristics. l~ limit:uiun'i :ant.l utility lnc..":&tinns h.Jr the Mtc: 
ulrhc: Projcc.:t. ~nd a lc~ cJcst:ripuun of the: snc. 

2.2.3 F.:c.cc..,.,t h Jr pc:nnits :1nd IC."t.-s whic.:h arc the r~puns1hilitv 
ot' the: CuntrJl:tnr undc::r the: CuntrJct Ducuanc:nt.o;, the: Owner 
'ih:all sct:urc and p:ay for nct:cssary apprn\':d:i. c..~L'iCmc:ncs. ~a..,scss-

ments :and l'h:&~C!'i rcqUfrc:d for c.:onstructiual'. ~ ur uccup-.ancy 
ut pc:m1anc:nt 'ltnll:turc..-s or for pc:rmanent ch:anttc:s 1n c:X!Sun~ 
fat:ditic:s. 

2.2.4 lnlcJrmation or "c:rvacc..-s um.lc::r the: Owners cuntrul ~h:ill 
he: tumL"ihc..ocJ lw the: c >wnc:r "·itlt rc:-J.'iunabk: prumpcnes.-; ro 
.n:occJ \.lclav 10 urdc:rl\' prof(rcss of the \Vnrk. 

2.2.5 l'nlc..-ss c llhcr~··~ prn\'idct.l in the: Cunu:~ct L>oc.:umc..-nts . 
the Cuntr.lctnr ~·•II he: turmshecJ. rrcc: ut charge. such copac:s ut 
Or.awan~ and l,rCJJC:C:t M:anU.US :1.5 arc rc:LSOnably ncc:css:uy for 
c:xc:t:utKJO c ,r the Wmk. 

2.2.6 The: fnrc:"Jloin~ arc: in additiun tn other duties :and rcspon· 
'ilhilitic:s nf the 09.·ner enumcr.ated herein and cspc:ci:alh· thcr.ie 
in rc:5pcct to Artit:lc: 6 ( Construc.:tiun by Owner or by Sc:par.uc 
Contr.1t.1ors). Article \J (~ymenlS :.and Completion) ~cJ Article 
ll (Insurance and Bonds). 

2.3 OWNER'S RIGHT TO STOP THE WORK 
2.3.1 tf the Cuntracte>r f2ils to c..'Orrcct Work which is not in 
accordance wath the requirements of the Contrac:t Documents 
~required by P:uagr2ph 12.2 or pcrsistcndy fails to any out 
Work in :accon.bnce with the Ccmtl'3ct Documcnu, the Owner, 
by written 4rder StfUlcd ~nally or by an 2get1t spcciJlalJy so 
empowered by the: Owner in writing. may order the Contac­
tor to stop the Work. or my ponion thereof, until me cause for 
such order has been dimin:ucd; however. the right of the 
Owner to stop the Work stwl not give rise to a duty on lhc p2tt 
or the Owner to exercise this right for the benefit of dle Con· · 
tractor or any other person or entity, except to the extent 
required by Subpm812Ph 6.1.3. 

2.4 OWNER'S RIGHT TO CARRY OUT THE WORK 

2.4.1 If the ContrJ(.1Uf dctaults ur neglects to c.::arry out the 
Work in act:ordmcc with the Cuntr-.lct Documents :md f~ils 
within a sc:ven·day pc:riuc.J :~Iter rcc.~apt uf wrirten notice: from 
the Owner tu commence and conunuc: correction of .!iuch 
c.Jcfault or neglect "'lth diliRence and prumpmcss. the: Owner 
m:ay after such scvcn-<.by period give the Contl'3ctor a second 
written nntit."C to correct such dc:ticicncics· within ~ second 
sc:\·en.U:av pc:rit xJ. If the CuntrJctor within such sc:t.-ont.l seven­
day pcritxl :liter rL'Ccipc uf liUc:h second nmice fails tn com· 
mt.•nce and continue: to c.:urrec.."t anr deticicnt.ic:s. the Owner 
may. \\'ithnut prc::judicc: tu otllc:r rctnc:dic:s the Ownc:r may 
have. ~nrrect couch dc:ticicncic.~. ln such C:ISC :m :~pprnpriate 
Chamtc: Ordc:r shall he iS,.Iiuc:t.l deducting from p-Jymc:ms then c ,r 
therc:".lrtcr due: the: Cunrr:~cmr the cos[ ot corrcctinR :;uch cJeli· 
cic:m:1d. indudin!l c.:umpcn.'i:atiun fur the Atchitc:c..-t · s additional 
scrvicd and cxJx:nsd made: na·~~ry hy 'iUCh detault. nc:)dcct 
t ,r I:Uiure. Such ac..1icm by the Owner and :unuunt.~ char}l.c..'ti tn 
the: CuntrJt:tur an: buth suhit:l:t tu priur :appro\·oalut the: t\rchi· 
teet. If paymc:nts then or thcrc:-o~fter due: the: Contr.&ctur arc nut 
suUkic:nt to (U\·c:r such amnums. the: Cuntr-.lctor shaU p-~y the: 
cJil'fcrcncc: m the: t >wnc:r. 

ARTICLE 3 

CONTRACTOR 

3.1 CEFtNmoN 

3.1.1 Titc: t:umractnr is the: pcr.~em or c:ntit~· idemiticd :L'i such 
111 the AJ(rc:~mem and i.'i rctcrrc:d to thmuJChuut the CuntrJl:t 
l>tK.:umcms o.L'i il sinJeulolr in number. The term ··cuntr:k:tur·· 
Jne'Jn!'i the Cuntr.ll.1Ur or the Cuntr.lt.1nr·s authunZt..'ti 
rc:presc:ntati\·e. 
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3.2 REVIEW OF CONTRACT DOCUMENTS AND 
FIELD CONDITIONS BY CONTRACTOR 

3.2. 1 The Contr:&ctor sh211 <.'2n:fully study :md compare the 
Cum r;l<.:t Doc.:umc:rus with c:"JCh other and with inform:mun 
furnished hy the Owner pu~u:&nt tn Subp:lr2Kr:1Ph 2.2.2 and 
-.hall :ll • mcc repnn tn rhe Archit<.'<.:t error~. inconlliL"iten<.:i~ or 
I 111\l!\-'1011~ ubc.:ovcrc:d. The Cuntr.l<.:tor ~hall not he li;.ablc: 10 I he 
{h,·ner or Architet:t for dl.lTl:agc: rc.-sultinK from c:rrnr!i, incon~IS­
tcnc.:acs ur omts!iaons in the: Cumr:act Documents unlc:s.lli the 
Contra<.:tor reco~mzc:d suc.:h error. •ncunsistency or omtS.IIilun 
;md know1n~ly f:ulc:d to repurt it tn the Architect. If the Con· 
trac.:tor performs any c.:onstruc.:uon :.tt:tivny knowin~ it invol"'~ 
3 recoJ(nazec.l error. inconsistency or omi.o;sJon in the Cumr:act 
Oucumc:nt'i wuhout such nuticc: to the: Architect, the Cuntr.lc· 
tur shall a:;sume approprtue responsibility for such pcrtor­
m:mce :md sll<dl bc2r :m appropriate :&mount of the :attributable: 
costs for correction. 

3.2.2 The Contr:&ctor shall take: field me:~Suremc:nts and verifv 
field· condilions and shall <.::arc: fully compare ~uch field mc2-
lliUrc:mc:nts and conditions and other information known to the: 
Contr.lctor with the Contr:act Documents before commencing 
activities. Errors. inconsistencies ur omissions cJiscoverecJ shall 
be reponed to the Architect at once. 

3.2.3 The Contractor shall perform the Work in accord2ncc: 
with the Contract Documents :and submnta!s appruvecJ pur­
~u:uu to Par:agraph 3.12. 

3.3 SUPERVISION AND CONSTRUCTION PROCEDURES 

3.3. 1 The Contractor ~h:UI supervise and direct the Work. 
using the Contr:actor's best ~kill md attention. The Contractor 
sh:Ul be sulc:ly rec;ponsible for :md have control over construc­
tion means. methods, techniques. sc:quencec; and procedures 
and for coordinating all portions of the Work under the Con­
tract. unless Contract Documents give other specific inlljtnJC· 
tions t:om:erning these matters. 

3.3.2 The Contractor shall be responsible to the Owner for :acts 
:md omission.4i of the Contractor's employees, Subconrractors 
:md their a~ent-; and emplovee5. :ancJ other persons pc:rfonnin~ 
poruons of the Work under a conrr.1ct wuh the Contractor. 

3.3.3 The Cuntr:actor shall nut be: relieved of obllg2tions to per­
form the Work in :~ccorcJ:mce with the Contract Documents 
either by activities m c.Jutic:s of the Architect in the Archita-r's 
admuustratic m or the Contr:at:t. ur by tests, inspcctiuns or 
apprc ,vaJs required ur perfurmecJ by persons uther th:m the 
Comra<.:tor. 

3.3.4 Tile: Contr.1ctur shall he rc:spc msible fur inspection uf pc,r. 
tions uf Wurk aJre-.ady performed under th~ Cuntr:lct to deter· 
. min~ that such punions are in proper condition to receive sub· 
sequent Work. 

3.4 LABOR AND MATERIALS 

3.4.1 l ·nless otherwl-;e pnwidec.l in the Cuntr:&ct Documents. 
1he Comr:a<.:tor .shaJI prU\'ic.le am.t pa\· fur labnr. m:neriaJ.IIj, c:quap· 
anent. tools. c.:on.structiun equipment and machinery. \Vater. 
hc-.1t. utiliues. tr.lnsp,n:uicm. ;and other facilities and scrvicc:s 
net:t:ss;ary lur proper exc:c:utiun :and cumpletiun uf the: Work. 
whether teltlJ'Kir.ln· or pc:nmment ;and whether ur nottncurpu­
ratec.l or 10 he nu:urpurated in the: Wurk. 

3.4.2 The ContrJctur shall c:nhJrcc: strict dL<K:ipline and Rucx.l 
urc.lc:r ~1mon~ the Comr.acturs emy')lnye~ mel other pcrsun.'f 
t:arn·inJ( out the CuntrJ<.1. The Cnmr-Jt:tur shall nm permit 
employment c tf untit persons or person.-; nut skilled in t:asks 
;l'i."iJ.tnell lc, them. 

3.5 WARRANTY 

3.5.1 The: Cuntr:ador w:~rr:uus to the Owner :and Architect th:at 
m:~tertal'i ~ncJ equipment furnlllihc:d under the: Contr:act wdl he 
of Knud quality :mcJ new unlc:~s othc:rwlllie rc:quarct! ur pennu­
tc:cJ hy the Cuntr:zc:t Documents. th:at the: Wnrk wall he tr<.-e 
from c.lc:fect!i not inhc:rc:m 1n 1he qualit\' rc:quarc:tl ur rcrmmc:d. 
Jnc.l th:u the: \\'ork \vdl t.onfcarm ~·uh 1he rc:quaremcm~ ut· the 
Cuntr.ac.:t Doc.:umc:nts. Work not cont<mmn~ tn thl-se requarc:· 
mcnt~. incluc.lin~ ~ubsmuucu1~ not prupcrl~· apprm·c:cJ ~ncJ 
;authonzcc.l. rnav he c.:on~ic.lc:red defective. The Cuntractnr' !i 
w~rranty exclutJc:s rcmc:dy for <.bm:a~e or defect c.'2u.llied hy 
abu.o;c. modific.::muns not executed hy the: CtJntr:actor. imprupc~ 
or in~utficic:nt m:aintc:nance. improper operation. or normal 
WC'Jr and te-.1r under normal us:~J(e. If rcquared h)' the: Architec:t. 
the Contractor shall fumLIIjh ~tLIIifactmy c:vidc:nt."'C as to the kincJ 
mel qU21ity ol' materials :mel equapment. 

3.8 TAXES 

3.8.1 The Cuntr2ctnr shaJI pay sales, consumer. use ancJ sunil~r 
t2Xe!'i for the Work or pnnions thereur provi_!J~ by Jhe Cun­
tractor which are l~lv c:n:zcted when hi~ aie n:Cavcd or 
nc:gmi:nion5 conclucJc:cJ. ·whether or nul yet effective oi merely 
!iChc:tlulcc.l m go into effect. 

3. 7 PERMITS, FEES AND NOTICES 

3.7~ Unles.llj mhc:rwi~ provided in the Cuntrxt DocumenL~. 
the Contractor ~h:~U sc:curc: :and pay fur the building permit :and 
other permus :IOd governmental fc:es. licenses and inspections 
necessary for proper execution ant! completion of the Work 
which are cullitnm2rilv secured :~fter&·:tecution of the Conlr:act 
:mel whach are le)C2fly 'requirc:d when o1ds are recc:h•ecJ or nc:go­
ti2tiuns concluded. 

3.7.2 The C.:ontr:actnr shall comply with ancJ give: nmic<.o:; 
requirc:c.J by t:a~·~. ordinances. rules. regulations mel t:awful 
orders uf public authorities be:uing un perfurm:mce uf the 
Work. 

3.7.3 It is not the Contractor's responsibility to ascertain ch2t 
the Contract Documents arc: in accurc:Wlce with appliable 
taws, statutes. urdinmces. building codes. and rules and regula· 
uuns. Howe\'er. if the Contr:actor observes th:at poniuns of the 
Contr:&ct Dc>euments :are at vari:mce therewith. the Comr:~ctor 
sh:aJI promptly notify the: Architect and Owner in writing, and 
necessary chmgcs sh:ill be Jccompli.lljhed by :apprupratc: 
Modific:uiun. 

3.7.4 If the Contractor performs Wurk knowing it to be: con· 
tr:lf1o' tn h&w~. st:atutes. urdinancc:s. building codes. :ancJ rules :md 
re~huiuns wtthuut such notice to the Architect ancJ C >wner. 
the Cuntr:&ctnr !'ihall a.'iSume full rc:spunstbility for suc.:h Wurk 
ancJ sh4lll bc..":lr the :attributable c.:usts . 

3.8 ALLOWANCES 

3.8.1 The CumrJctor shall inc:luc.le in 1hc Contr.1ct Sum ~Ill 
Jltuw:ant:<."S statecJ in· the Cuntr.lct l)oc.:ument'i. ltem'i· <.:m·ered 
hy allu";;ant:<."l' shall he supplietJ l'or sut:h :unuunts anc.J hy .sud1 
pc:rscms or enutJ<."l' :as the l>wner may c.lir<.'Ct. but the: Cuntr.a<.:tur 
shall nut he: rc:c.JUir<.-d tu employ pc:rsun.o; ur cnut~-s a~inM 
\\'hich the: Cuntr.tt:tnr mak~-s rea'ie.Jl\able ubj~-c.:tiun. ·. 
3.8.2 l'nl~'S.~ utht."f'\'i."iC pnn·ic.Jt.-d in the: Cuntr.act Duc:umc:nts: 

• 1 amnc:rials ancJ equipment under an :.Ulu~·ancc: shall he 
~ll'\.'1\.-d pmmptly hy rhc: < >wncr tn ;&\'t ,id dc:l:.ay in the: 
\V.'c•rk: 

.2 allcnvanct.-s sh:all ~·m·er the: cust ru the: Cuntr.lt:tnr uf 
m:ucriaL'i anc.l c:quipmem ddin·n."CJ ;U the site and all 
rl"ll\llred t:&Xt."S. k.'S.'\ ~lpplk·ahlc: trJ\Jc cJi.'i(.'OUIUS: 
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.3 Cumr:acmr·~ cu~ts fur unlcr.adin..c and h:andlin~ :at the 
liite. l:thur. in"c:alt:atiun co~cs. nverht.•.Jd, prorir :and 
ocher expcn'iCS cunrcmpl:ncd fur ~t:ated :dluw:ance 
amounts shall he indudc:U in the Cuntr:acr Sum ;and 
riot in the :dlnW21lces: 

.4 whenever CO"il" are rnore than or lc~~ th:an ~dlnw:mc~~. 
the Cumr:tcr Sum o;h;dl he adju:-.rcd .accordinulv lw 
(:han~e t >rc.ler. The arnc,um 11f the Chanl(e <>n.l~r ·.,.haU 
rcttcct (I) rhe difference hctwc:cn :&ctual costs and the 
allowances unc.Jer Clau.o;c .~ H .• L! and ( l) ch:ml(c.:s in 
Contr:actnr"s cusL~ under Clause .H4.l.j. 

3.9 SUPERINTENDENT 

3.9.1 The Contr::J.ctur sh:aJl cmpluy a competent supcrinten· 
dent and necess:arv as."ist:mts who sh:all be in 2ttend:lnce :u the 
Project site durinM perform:ance nf the Work. The superimen· 
dent sh211 represent the Contr:tctor. :and communications given 
to the superintendent sh211 be :as binding :zs if given to the Con· 
tr:actor. ·rmpumuu communic:J.tiuns sh:aJI be confirmed in writ· 
lnR. Other c:ommunil"2tiuns sh:aJl be similarly confirmed on 
written request in c:2ch c:~se. 

3.10 CONTRACTOR'S CONSTRUCTlON SCHEDULES 

3.10.1 The Cuntr::J.ctur. promptly after beinR :aw:arded the Con· 
tr:act, sh:IJl prep:ue and submit for the Owner's and Architect's 
inform:atiun :a Cumr:tctor's construction schedule for the Work. 
The schedule sh:IJI not exceed time limits (.:urrent under the 
Contr:1ct ()(,<.-uments. sh:lll be revised :at :zpprupri:ne interv:lls as 
required by the conditkm."i uf the Work and Project, sh:all he 
rel:ncc.l tu the entire Project to the exrem required by the Con· 
tr-Jct Documents. ;~nd sh:all provide for expecJirious :an~ practi· 
cable execution of the Work. 

3.10.2 The Contt:lctnr shall prepare tUld keep <."Urrent. for the 
Archircct"s approvaL a schetlute of ~ubmiu:lls which i."i coordi· 
naretl \\.'tth the Comr::~cmr"s construction schedule anti :Ulow!ii 
the Architect re-JSOnable time to rev1ew submiu:als. 

3:10.3 The Cuntr.acmr shall conform to the most recent 
sdlC:tlulcs. 

3.11 DOCUMENTS AND SAMPLES AT TliE SITE 

3. 11.1 The Contr.actor sh:all m:lintlin 3t the site for the Owner 
one record copy of the Or:twinMS. Spccifacuions. addenda. 
Ch:anKt: Orders and other Moditiotiun5, in good order :utd 
market! currently m record ch:tnMCS :and r.elc:ctiuns made during 
construction. and·in :u.Jdition :1ppmved Shop Dr:awings. Prod· 
uct Data, S;unples and similar required submm:als. These shall 
he :available tu the Architect :uuJ sh:all be delivered to the Archi· 
teet for submiu:al to rhe Owner upon completion of the Work. 

3.12 SHOP DRAWINGS, PRODUCT DATA AND SAMPLES 

3. 12.1 Shop Dr.awinJC,'I are c.lr:awinMS. di:IMr.uns. schedulc:s and 
other \.h.Ua spcdally rrcp-.aretl fur the Work hy the ~untr.accur or 
a suhc.:omr:.actor. Suh·~uhcmitr.actur. m~nutacturcr, supplier ur 
dlo;tnhutor lU illlL<o;tr:nc sume punKJI\ ur the Work. 

3.12.2 Produc.:t r>.n:a :&rc illu."itr.auuns. stand.1rd schedule:;, per· 
fonn~Ul<."C ch~lrt.'i, IUStr\ICtions, hroc:hures. Uiol~r"Jin'i illlU other 
infonnauun furmshcd hy the Cumr.actur to illlL'itr.ate matcnal.'i 
ur cqmpmcllt lur ~ unc purtiun of the Work. 

3.12.3 smnpk-s :arc physical e:'(mn,,lcs ~·hic:h illu'itr.lte 
m;ateri:lls. C:lJUIJ'lmcnt 1 •r \\"c •rkm;anship :and <.-stablL~h st:mc.larc.L'i 
hy \\ hidt the We •rk \\"ill he jull)!c:d. 

3.12.4 !'\lu•p llr.aw1n~'i. l'nte.luc.:r 1>-.ua. S:a&nJll~-s :md sinu~.ar suh· 
minaL'i :arc nut Cumr.tt·t Dnc:umcnrs. The purpnsc nf their suh­
min:al is ru dc.1nnnsrr;nc: rur those puncons of the Work thr 

which suhmntal~ arc rFtiUired the wav the: <.:unrr.1ctur pnlpu~ 
to (ontorm to the intormauon ~·,·en :md the dc:~u~n c.:unc:qn 
c:cpre~o;cd in the Contr:tct ()c Jeumems. RC:\'Iew hy the Atc:hitea 
ts suhjcct to the limltauon'i of Suhpa.r::J.~rJph .... .!. :'. 

3.12.5 The Cnnrr:~ctor ~hall rc:vrew. :approve :tnc.l submtt to the 
:\rchl(eC:t "'h' •P Dl'lwin~'i. Prt >duct O:u:a. 5:unplc:s and o;imdar 
'iuhmiUaJs requ1rcd hy the Cuntr.act Oucuments with rc-.asun­
ahle promptness :~nd in such sequence :.as to cause nu deby en 
the Work or 1n the :acti\"ilies of the Owner ur of scpar.ate cnn­
tr:actur.t. Submitt2L" m:ade hv the (;untr:actor which arc nut 
requ1red hy the Cumr:act Documents m:ay he retumc:U withuut 
2Ctiun. 

3.12.6 The Cuntr.&ccur shaJI pc:rtl,mt nu purciun of the Wurk 
rc:quirinM submauaJ anu fC\'IC:W uf Shu,, Or:a.WIIlWi, Prnduc:t 
L>:ua. Samples 1 •r similar subminal'i until the respective submu· 
t:ll h:J.'i been appruved hy the Ardlitc:<.'t. Suc.:h Wurk sh:ill be in 
accordance with :approved ~ubmitt:als. 

3.12.7 Bv appruvinR :mc.l submitting Shop Or:awings, Product 
O~ta. Samples and similar ~ubmttuls. the Cuntr:a.<.'tur represents 
th:ac che Comr:acrnr h:as determined and verifiec.l materi:lls. lietd 
mc:-.a.~urc:ments :ancJ fJClc.l cml."tructiun criteri:a rebted thereto, ur 
will c.Ju su. and ha.-; chec.:kc:U and courdin:ated the infonn~tion 
cuntaanj:d wnhin such submitt:aJs with the requirements of the 
Work md of the Contnct Oocwnents. 

3.12.8 The Comnctor sh:all not be relieved of responsibility 
for deviation5 from requirement'i of the Contract Documents 
hy the Architcct"s appruv:al of Shop Dr.awings. Pruc.luct Oau. 
Samples c Jr !iimil:ar submitt:lls unless the Contr.actor has 
specafk:aJly informed the Architect in writing of such devt.tion 
:at the rime 1 Jf ~ubmitt:al :md the Architect h2s given written 
approv:aJ to the specific de\'l:&tiun. The Contnctor sh211 nor be 
relieved of responsibility for errors or omassions in Shop Dr:~w­
ings. Prnuuct O:n:1. S:unplet or simibr submitt2ls by the Atchi· 
rect"s :appmv:aJ rhereuf. 

3. 12.9 The Contr:actnr sh:all direct specific :attention. in writing 
or on resubmitted Shop Or:awings, Product Oat:a, Samples or 
similar submitt:lls. to revl"iuns other th:m those requested by 
the Architect on previou., submittals. 

3.12.10 lnfomt:atkmaJ submiu:d.~ upun which the Architect i." 
nut cxpct:tcd ru take resputl.'iave a<.1&on may be so idt:ntitied in 
chc: Cumr;act Oc.Jeurnent"i. 

3.12.11 When protcs."iun~l certitkacion of perfnrm:tnce criteri:a 
c1f rn:uer1als. ~y~rems clr cquapmem is required by rhe Contr:tct 
Ucl<.'Ument"· the .\rchirect sh;UI be: entatled t(> rely upon the 
accur:tc~· and completeness uf liUdt <.-a.lcul:luun., and ceruti· 
C:ltions. 

3.13 use oF SITE 
3.13.1 The Cumr.K:tor shall ..;online OJlc:f'.ltinn~ at the site to 
arc-.15 pernuned In- l:~w ~ ••rc.lin:mc<.~. pcrm&ts and the Contr.lt:t 
Dncumems :uuJ shall not unrc-.a.o;unahly encuanhc:r the site wnh 
rnateraals or equipment. 

3.14 CUTTING AND PATCHING 

3.14.1 The Contr::J.ctnr sh;dl he rcspunsihle h>r L'UttinM. littillM 
or patchinJ.t requirt.'tl ru cumplc:tc: the Work ur tu make acs J".&n.'i 

tit tuMethc:r pn,pcrly. 

3.14.2 The CuntrJc.'tnr shall not d:unafi(e or c:ndanMer :a portion 
ul the \Vork or full\' or pam:ally cumplcted cunstn&cuun ut" the 
0\\·ncr or st:p:ar.atc (ontr.lctors hy cuttin~t. (Y.ltc:ltin~t ur urhcr­
wi.o;c ~llrcrinJ( ~uch cnn~truct&un. or hy ex~':l\':Uiun. The Cumr.tc· 
tor ~h;tll nm cur or mhcrn·a~ alter such .. ·cuto;fntetkm ll~' the 
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Owner or a !tep".ar:ne conuaetor except with wntten consent of" 
the t >wner :md ',, ~uch ~:Irate concr:~ctor: such c.:nnsent o,h:lJI 
nm he unre:asnnablv wnhheld. The <.:onti'2Ctor ~h:all not unrc-.1· 
sonabl\' withhuld trom the Owner nr 2 SCJ)2r.ue cumr:1ctor the 
Cnntr:lctnr"~ consent to cuuinJl or otherwise :aJterlnt( the Work. 

3.15 ClEANING UP 

3.15. 1 The Cnntr:lctor 5h:lll keep the premises :and ~urrnum.J· 
ing :1rc:1 free from ;accumulation of waste matcnals or ruhhi.-.h 
caused hv c ,pcr:ltiuns un<.ler the Contract. At completion nf the 
\Vork the Cnntr:lctor !ih21l remove from :~n<.lahuutthe Project 
waste matenals. rubbish. the Contractor's tuuls, 'on5truc:uon 
equipment. machinery and 5urplus materi21s. 

3.15.2 If the Contractor fails to clean up as providc<.l in the 
' Contract Documents. the Owner mav do so :md the cost 

thereof shall be c:hargc:U to the Contractor. 

3.18 ACCESS TO WORK 

3.18.1 The Contractor sh:lll provide the Owner :~nd Architect 
ac:cess to the Wnrk in prepar:1uon and progress wherever 
located. 

3.17 ROYALTIES AND PATENTS 

3.17.1 The Contractor sh:aJJ pay all royalties and license fees. 
The Contr:lctor shall defend suits or claims for infringement or 
patent rightS and shall hold the Owner and Architect hannless 
from loss on ac:count thereof. but shaJJ not be responsible for 
such defense or loss when a particular design, process or prod­
uct of a panacular manufac:turer or manufacturers is required by 
the Contr:lct D<>cumentS. However. if the Comr:1ctor has rC2-
~on to believe that the required desi~n. process or product is an 
infringement of a patent, the Comr.~ctor shaU be responsible for 
such loss unless such information is promptly furnished to the 
Architet:t. · 

3.18 lNOEMNIFtCA TION 

3.18.1 To the fullest extent pcrmiued by law. the Contr.~ctor 
shall indemnify and hold harmless the Owner. Architect. Archi· 
tect's consultantS, :md agentS and employees of :my uf them 
from and :1g:Unst daims. dam:ages. los.'iCS and expenses. includ· 
ing but nm limitc:U to attorneys· fees. arising out of or resulting 
from ptrformance of the Wnrk. provided th2t such cl2im. dam· 
age. lt>s.t; or expense is attributable to bodilv injury, sickncs.~. 
di:lic:ase or de:ath. ur to injury tn or destruction of tanJ~ible prop­
eny fother than the Wurk itsctn including lor..~ of u.c;c resultin~ 
therefrom. but only to the extent <."2uscd in whole or in p-Jrt by 
m:J(liJlent ac:ts t ,r < nnL'lStt m." uf the <.:untrac:tur. :1 SubcontrJc:tor. 
anyone: directlv ur tn<.lirec:tly employe<.l b~· them ur anvone tor 
whose act~ they m:ay he liable. regardless ot" \'\'hether or not 
suc:h claim. <.bm:at(c. k~ or expense is c.-auscd in pan by a p-.1ny 
indemmtic:d hereunder. Such oblig:ation sh:dl nut be cun.;trued 
to nc.")t:lte. abrad)(C, nr rc<.luc:e mher right~ ur uhli\C:ltiuns of 
indemnny whic:h \\'nulu tnherwi~ e:ti.'lt as tn ;a p:art\' ur pcr.;c m 
llesc:rahe<.l in this Par.aMraph 3.1H. 

3.18.2 In daims l~inst ;any person ur entit\' inllemnatic:d 
under this P·.ar.tJ,trJph .t IH b~· :m emr,k,~·ee of the Cuntr.ac.:tor. :a 
Suhcnntr:tctor. :~nvonc: directly or indiret.11\' emplo~·ed by them 
ur :mvonc for whose :u.:rs they may be liable. the indemnitica· 
tiun ohli)Gltiun under this Par:tJlC:lph .~.IH sh:allnm be limm:d by 
:1 limitation on amount or rype af c.bmaJ(t:S, c.:ompcnsauun ur 
hc:netit-. p:ay:ahlc hy • ,, fur the <.:untr.actnr nr a Sutx:oncr:tetur 
uncJcr worker.;· or workmen·~ cumpcns;atK»n :acts. cJi.'i;&hilit\' 
benetit :act~ or other employee hc:netif :ac:tot. 

3.18.3 The c,hli~ticms tJf the Contr:~cmr under this Par:1~r:1ph · 
:\.I H shall nut extend to the liabilic~· nf the :\rchitect. the: Mchi-

tea·~ con5ulunt~. :md a~t~ ;utd employees of my uf them 
;an.1;1nR out of r I 1 the prc:p:ar:nion or approval uf m:ap5. drawanlt1. 
c•paniuns. rcpc,rt~. 'IUI"\'eys. t:h:anl(e <>rdcrs. cJcsign.' ur spccafic­
tiuns. or f 2) chc ~wang of or the f:ailurc tu give c.Jirc:ctions ur 
insuucuons b\· the :\rc:hitect. the Architect"~ consulwus. · ;utd 
:a~cnt~ and empkwecs ,,(any of them pmvtded ~uc:h wvin~ or 
f:ldure 10 ~a,·e L'i the pnma~· «.:aU.<ie of the in1ury nr c.J:am:agc:. 

4.1 

ARTICLE 4 

ADMINISTAA nON OF THE CONTRACT 
AACHIT£CT 

4. 1.1 The Architect is the person lawfully liccnsccJ co practice 
architecture ur an- entity lawfully practicing :uchitccture acJc:n­
tific:U as such in the Agreement :md is referred to throughout 
the Contract Documents as if singular tn number. The term 
"Architect" mc:ans the Architect or the Architect's :authorized 
reprcsc:ntative. 

4.1.2 Dutacs. responsibilities and limitations of authorit-y of the 
Archnect as set fonh in the ConU2Ct Documents shall not be 
restricted. modified or extended without written consent or the 
Owner. Contractor and Architect. Consent shall ncx be unrca· 
sonatJly withheld. 

4. 1.3 In case of termination of employment of the Architect. 
the Owner shall appoint an architect against whom the Con· 
tractor makes no r~nablc t>bjection and whQSC status under · 
the Contract Docwncnts shaJJ be th2t of the former uchitcet. 

4.1.4 Disputes arising under Subpar.agraphs -t.l.l :and -1.1.3 
shall be subject to arbiU2tion. 

4.2 ARCHITECT'S ADMINISTRA T10N 
OF THE CONTRACT 

4.2. 1 The ·"-rchitect will provide administration of the Contract 
lS dcscnbed in the Contract Documents. and wiU be the 
Owner"s reprcscnutive ( l) during construction, (2) until final 
payment i.'i due :and {3) with the Owners concurrence. from 
time to time during the correction perioc.J described in P2r2-
gr:aph 1.! . .!. The Architect wiU :advise :and consult wath the 
Owner. The Architcc.1 will have authority to a<.1 on bch:llf of the 
Owner unh· to the extent provided in the Conll":lCt Documents. 
unless mhef"''L'IC modified by wriucn instrument in accordance 
with uther pru\·isions of the Contr:lct. 

4.2.2 The: Architect will vi.~it the ~ite :at intel"\":lls :1pprupriate tn 
· the :o.ta~c: or· cun~tnu.:uun to hc:comc: gener:illy t3mdiar t\'ath the: 

prt ~~rcss and qu:aJitr nt· the cumpletcd Work ;utd tu dc:termme 
in gener:U •f the \Vnrk is bc:in~ pc:rforme<.l in a m:anner in<.licat­
inR th:at the \Vc»rk. when c:omplc:tc:U. will be in :tccord:lnce wuh 
the Cuntr:lct Dnc.:ument~. tinw.c:ver. the Architect will nut he 
requared to make: t:xhaustt\·e or continuous nn·~ite in.otpc:cttun~ 
to l.heck '-IU:alitv or. t(U:umty of the \Vurk. On the ba..;Ls of on­
sue tlbl'cn·~niun.'i ;L'i an architc."Ct, the Arc:hitcc:t will kc:ep the 
()wner uubrmc:d ut pre~" of the ~·nrk. and will endc:-J\'Or tu 
~u:.ard the Uwnc:r apnst dctt.-cts and llelic:ic."'lc.ic:s in the \l'urk. 

4.2.3 The ;\rchitcct "''ill nut have cnntrcll nvc:r nr ch:.af!le uf an<.l 
wdl nuc he rc:srx,nsthle tor cun-ttructiun me-Jn.'i, mc:thuuo;. 
tc:chnaquc::c. !<quc.-nc:cs ur procecJures. ur tor 5alC:ty prccauuun'i 
:and. pro,u:un~ in ennnt:etinn with the "'nrk. :iince th~ :~rc: 
sulci,. the l:umm:tnr~ rc5f'M,n~ihility :.as pn,,·illc:cJ in P:lrJ)lr:aph 
.\ .. \. The: .\rchitc:t.1 "'''II nut he: rc:spun."ihlc tcJt the: Cuntr.actnr·s 
failure tu \.~~· nut the: '''urk in accord:mc:c \\'lth the t:untrJct 
Duc:uanent!. The Archit<."\.1 will nut h:a\·e c.·unuul uvcr ur c:luJ1lC 
nf :an<.l \\'tll nut he: f'C!I'pun,ible tor :1c:t., ur omis.'iiun~ of the Cun-
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tr:~ctor, Subconlractors. nr thetr :aRentS or emplcwecs. or of :uw 
other persons performing pontons uf me Work·. . 

' 4.2.4 Communtcatton. FacilltaUng Connct AdmlnisU. 
tlon. E~cept :as otherwiSe provided in the Contract Doc:umems 
c ,r tv hen uirect communic:uions have been speciallY :~uthu· 
m~ec.l. the c >wner :and Cunli"'Jctor 4ih:UI endc:avnr to l."c;mmum· 
\.":Ue 1 hrou~h the Architect. Curnmunac::mun4i hv :uuJ wnh the 
:\rt.:hitect".41 ~.:onsult:uus .'ihaJI he thrnuRtl the Architect. Cummu· 
nsc:auon'i hv and w1th Subcontr:Jctors and rn:nerial supplier.; 
~hall be thmuMh the Cuntr:ac:mr. Cummunu.":ltiuns hv :and wnh 
separate t.:ontrJctors shaJI he thmufCh the Owner. · 

4.2.5 ll:l.sr:d on the Architccn obscrv:nions and cvalu::niuns of 
the Contr:actor's Applic:auons fur P:~yment, the Architect will 

• review :md cerufy the :amountS due the Contra(.'tOr and wtU 
issue Certilic:ates for P2yment in such 2mountS. 

4.2.6 The Architect will have :IUthnrity to reject Work which 
does ·nm conform to the Contract DocumentS. Whenever the 
. .AJchttcct con.4iiders it neccss.ary or advisable for implementa· 
tion of the intent of the Contract Documents, the Architect will 
h:a .. ·e authority tn require :u.Jdition:al inspection or testinR of the 
Work in accord2nce with Subp:u2gnph.4i 13.5 . .! and lj.5 . .i. 
whether or not such Work is fabric:ued, installed or completed. 
However. neither this aumority of the Architect nor :1 deciSion 
made in good f:lith either to exerciSe or not to exercise such 
:luthority shall give rise to :a duty ()C responsibility or the Atchi· 
teet to the Contractor, Subcontractors. material and equipment 
supplier.;, their :agentS or employees, or other persons perform· 
ing ponions of the Work. 

4.2. 7 The Architect will review :and approve or take other 
:appropriate acuon upon the Contr:tctor's submittals such ;,as 
Shop Dr:awmgs. Product O:ua and Samples. but onlv for the 
limited purpose of checking for contorm:mce with mformatiun 
given ::md the design concept expressed in the Conn:act Oc:x:u· 
mems. The Architect's action will ne· taken with 'iUCh re-JSOn· 
able promptness as to cause no delay in the Work or in the 
activities of the Owner. Contractor or separate contr:actors. 
while allowing surficient time in the Architect's prufession:al 
jud~ent to permn adequate review. Review of such submitt:al.'i 
is nut cunduc.:tcd for the purpo!ie of determininR the :accur:1cy 
lnd c:ornplctcne~s of other detail4i such as llimm.'ikms and 
quantities. or tor !\ub.c;t:antiatinM instructions for in.c;tlll:atkm or 
pertormance of equtpmem c tr systems. :111 of which remain the 
respon.c;ability of the Contr:tctor as required by the Contract 
Oocument.4i. The Architect's review nf the Contractor's submtt· 
talo; shall nc n relic: .. ·e the Cl mtr:actor of the ublig2tiuns under 
P:.tra~r.1phs ~-~· .-\. ~ and .~.l J. The Architect's re\'iew sh:lll nm 
c..:onsmute ~•ppm\':11 uf satety pre~":lutions or. unles.'i otherwise 
spet:dic:ally stated by the Architect, uf :any con.'ilructinn mens. 
methods. techmqucs, sequences or procedurc:5. The Architect's 
;1pprov:d of a ~pccifac item sh:all not indic:lte :tppruv:d of ml 
;L"i:•emhly c Jf which the item L._ a c:nmpunc..•ru. 

4.2.8 The Architect will prepare l.:h:tnMe Orders ~md Cun~tnlt:· 
uc m Chan~«: Oir«:cti,·c:s. anu n1ay :authurizc: nunur ~hanMes •n 
the Wnrk :1:1 prov&dcd in P:tr:tMrJph i.-f. 

4.2.9 The Architc:t:t wdl c..:onuuct inspection.-; tu uc:tc..'tm&ne the 
\.late ur dates ul Substanu:al Cunlpleuon ;anc.J the U:ltc of lin:d 
cumpleuun. will rec..:eivc:: and rurward to the Owner h.>r the 
Ownc::r"s review anc.J ret:urc.Js writt(."ll w:&rr:antic:s and retated 
c.Jocumem.c; required by the CnmrJct :and a.-t.'it:mhled hy the 
Comrac..:tor. :mc.J will i!'sue :l linal Certificate for P:l\'ntent upon 
~ompliam.:e with the requarcmenL4i uf the CuntrJct Ducumcnts. 

4.2.10 tf the Owtlcr :tnd t\rchitc."Ct :tMC..'C. the:: Architect will pm· 
..-ide one or more proJc::<.:t reprc:::;c:ntative; tu a. ... 'ii.'t Ill \.'a~·mM 

out the Architect's rcspun.~tbilitics at the site. The: cJulics. 
rcspon5abilitics :Jnd' limnauuns c Jf :~uth()ritv ut' ~uch pmtcet 
rcprcsent2uvcs shall he as .set tonh in :u1 c::xhabit to be mcorpo­
rated in the Cuntr:zct DocumentS. 

4.2.11 The Arc..:hitt:t:t w1ll imerpret and cJecidc m:auers concern· 
inR perh>rmanc:e unuer :and requiremenL~ c ,r the t:nntr:aa 
DcK.-umc:nlS on wrmen reque~t ot euher the Owner or Cuntr.K:· 
tor. The Archnc:ct · ~ respc nt'it: to 'uc:h requests wdl be m:&dc 
with r~.L'i<m:Jhle prumptnc..-ss and wnhin any umc limtL4i awectt 
upon. tr nu Jl'f'CCment IS made c.:oncerntnR the time Within 
which interprctauons rcqutred ',,. the Architect ~hall he fur· 
nL~hecJ in complianc:c wnh this P:tr:agr:aph ... l. then delay sh211 
nm he recugmzctJ on acc.:uum of f:lilure by the Architect to fur· 
nish such interpret2tions until 1 ; d2ys after written request is 
made for them. · 

4.2.12 lnterpreutions ~Uld decisions of the Architect will he 
consiStent with the intent of and rc:l50nably infe12ble from the 
Contr:act OucumentS and will be in writing or in the torm uf 
c.Jr2wings. \l-'hen m:akinR 5uch interpreution.'i :and decisions. the 
Architect will endc:avor to SC(."Ure f:tithful pcrformmce by both 
Owner ;and Comr:ac.:tur. will nut ~how p2ttWity to either :U'kJ 
will not be li:tble tor rc5ullS of interpret:ttions ur decisions so 
rendered in good faith. ... 
C.~.13 The Architect's decisions un matters rebting to aesthetic 
effect will be final if consistent with the intent expressed in me 
Contract Documents. 

4.3 Cl.AIMS AND OtSPUTES 

4.3.1 DeftniUon. A Claim is :1 dc:nwtd or 2SSertion by one of 
the parties seeking. as a m:aner of right. :adjustment or lnterpre· 
t2tion of Comr2ct terms. p:ayment of money, extension of time 
or other relief with respect to the terms of the Cuntr:act. The 
term "Cl.aim · llso indudes mher di.~putcs and matters in qucs· 
tion between the Owner and Contr:aaor arising out of or rebt· 
ing to the Contr:act. Claims must be made by written notice. 
The responsibility to 5ubstantiatc Cia~ sh211 rest with the 
pmy makinR the Claim. 

4.3.2 Dectsion of Architect. ( :l:~im5. indudin~ thor.c :tll~nR 
an c:rrur ur umi.4i5iun hy rhe Architect. ~hall be referred initi:llly 
to the Architc.:c.:t rur -:&c:tiun as provtdcc.J in ParJgr:aph -4.-t. A dc:d· 
sion by the .~chitcct. as provided in. Subp-.ar:tgr.~ph .f.ot .... sh:dl 
he required as a c:unuitiun pret.-cdc:nt to arhitl2tion or litiMOAtion 
of -:& Cla.im hc:tween the ContrJctor and Owner as tu all such 
matters arism~ pnc •r to tile: U:ltc: tina! p:aymcflt is due. rc.'Wlt'dlc::s5 
or ( I) whether suc.:h matters rel:ate to execution and prnMres.c; of 
the Wurk ur 12lthe extent tn whi<.:h the Wurk has been com· 
plcted. The dc:cJStun by the Archit~"l in rcspu~ to a Cloaim 
shall not be a cunc.litiun prc:t:edent tn arbitr:mnn nr litiR:&llOn 1n 
the event( l) the pu:-.uiun ut Architec.:t L'i vac.:ant. (..!l the :\rc.:hllc..'\:t 
has nor rc:c..:ctvc:u C\"ic.lcnc:c or h:L"i failed tu rc..-ndcr a dcds&un 
wuhin JMrccl..l ume limn~. t"l the' .\rc:hitect ha.'i l:dled tn take 
:Jc:tion re~uarcu unucr Suhp:1r.a~r:aph ...... ,.. wuhan .'\U uays alter 
the Uaun is m;rde. , .. , .. ~ c.Jays ha\'e pa.'i.'iC<J alter the: C...:laun h::.as 
hc:en rerC::-retl 10 the . \rchitcct or c-;) the Claim rc.iatc..'S tn J 

mc:ch:uuc·s lien. 

4.3.3 nme Umits on Claims. Claams by earner p-.any nlU)t be 
maue wnhm !.I <.J:a~·~ ancr (J<.'<.'Urn:nce uf the e\·c:nt M· \'tnK rase: tu 
such U:.tirn ur \VUhin .! I ua\·s atk-r the d:wn:uu tir.;t rc.-c:uw1tzc.-s 
the condiuon ~·'·in~ rio;c tu itu: t;laim. '''hic.:hc...,·c:r b later. \.;l;wm 
rnust he made h\' wnuc:n nuti(.'C. An acJuitiun:&l Claun rnacJc 
:thcr the 1niti:al ( :bim h:L"i hc:c:n impk:m\.-ntc:d by ( :hanttc ( >rt.lc.'t 
wtll not he \.1Jil.'iaucrell uni\."S.'i .'iUllnllttc:d in a umel\' mannc.:r . 
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4.3.4 Continuing Contract Performance. Pem.lins,c tin:al rc:su­
luunn ut a Cbim including :U'bitmunn. unlc:M mhc:rwt-.e :a~rec:d 

) 

in wminR the: Contmctor sh:all prnc:cc:d diliRently wuh pc:rtcJr· 
m:znce c )f the Contl"::ct :ancJ the Owner !ih:all continue to make 
payments in accord:lnce With the Contr.~ct Dnc:umc:nts. 

4.3.5 Waiver of Claims: Final Payment. The: mak111s,c c ,r lin:ll 
p:avment sh:.aJI c.:onsmutc: :1 w:a1ver 1 ~I ( .launs h~· 1he ( >wner 
except tho~ :mstnM from: 

• 1 lien:\, Cl:~ims. 'iecurity interests c 1r em:umbr:~nc:es ans· 
in~ uut of the Cunrrac:t :mu unsettled: 

.2 failure: of the Work to c:omply with the: rc:quarcmems. 
uf the: Conu:act Dcx:umc:nts; or 

.3 terms of spc:c:i:al w:ur.~nuc:s requarc:d by the Contr.lct 
Do<.:uments. · 

4.3.6 Claim• for Concealed or Unknown Conditions. If con­
ditions are encountered at the site which :ue ( I ) subsurface or 
otherw1!tC concc:Uc:cJ physical conditions which differ m:ueri· 
:llly from those inc.Jic..":lted in the Contr:act Documems ur (l) 
unknown physial conditions uf an unusu:aJ nature. which dif· 
fer m:ueri:~lly from those ordin:arily found tn exist and genc:r:ally 
recognized as inherent in construction activities of the: 
ch:aracter provided for in the Comr:act Documents. then notice 
by the observing party stull be given to the other p:any 
promptly before conditions are disturbed and in no event later 
than ll days after first observance of the conditions. The Archi· 
teet will promptly invesug2te such conditions and. if they differ 
m:aten:ally and ausc: :an increase or uecrc:ase in the Comr.~ctor's 
cost of. ur time required for: Pc:rform:ance·or·my pan of the 
Wurk. will recommend an equitable adjustment in rhe Contr.~ct 
Sum or Contr.~ct Time, or both. If the Architect determines th:Jt 
the conditions :u the site :are not materullv uiffc:rem from those 
indicated in the Contr2ct Ooc."Uments and. th:at no change: in the 

• terms of the Comr:~ct is justified. the Architect sh211 so notify 
I the Owner and Contr.actor in wrnang. st2ting the re-.asons. 

l 

·Claims by either p:arty in opposition to such determination 
must be: made within ll days after the Architect h:as given 
nmice of the: decision. If the Owner and Comr.~ctnr cannot 
;~grc..-c: on an ;,adju.~tnu.·m in the Cont1'3Ct Sum or Cuntr.1ct Time. 
the :~djustment sh;,aJI be referred to the Architect for initi:d deter· 
minauon, subject to further pmcecdings pursuam to Pz:aKr:&Ph 

•••••• 
4.3. 7 Claims for Additional Cost. If rhe Contr;.actnr wishes to 
m:~ke Claim rbr an incrc::ISC in the Comr:&ct Sum. wnucn notice: 
a.~ prcl\'idc:d herein shall be given before prucc:cdinM tu execute 
the \Vork. Prior notice: is nm required for Claims relating tu an 
c::mc::r~encv c:nd:Ul~c:r1ng life or prnpeny arisin~ under P:ar:J· 
gr:~ph IO.j. If the Contr:&ctor hclievc:s adc.Jiriun:al <.:ost .s 
involvcu for rc:ISOns including but not limited to ( I) a writrc:n 
imerprc::tatinn from the Architect, (l) an order hy the Owner tn 
stop the Work where:: the: Cuntr:&ctor W:L.'i nut :It f:ault. (.\)a writ· 
ten 1 1rder tCJr :.a minClr change in the: Work io;.~uc:\.llw the t\rc:lll· 
teet. C ·t 1 failure of p:aymc..-nt hy the: Owner. (~)termin;nion '11 the 
Contract h~· the: Owner. C6) Owner"~ su.-.pc::nsiun or r-) other 
rc::-.L'ionahlc: ~round-;. Claim shall he filed in :&cc:ordanc:c: w1th the 
pre tc.:c:dure l"St:ahlishco hc::rt:in. 

4.3.8 Claims for Additional Time 

4.3.8.1 U the CumrJc:tur w1shc:s to make Claim t(Jr an llll"rc-.L-.c: 
in. the l:,,mr:tct rime. wnnen nuuec :ts rmwidcd herein shall he 
lolh·en. The Contr:tctor"s Claim sh:tll inc:lutlc: an estimate: of co~t 
~and of rrnh:1hlc dfec:t of dcl:a\· on pro~n.-ss of the \Vmk. In the 
c:asc: ut a c:onunuanJ.C delay only one Claim is neccs.~ary. 

4.3.8.2 If :td\·ersc:: wc::-Jther cunditiuns arc the h:L'iiS fur :a CIO&im 
for :additional time. !\Ut:h Claim ~hall he: "ltx:umcmed h~· d:ata 

, .. 

"'iUilllit:lnliaUnM ttut ""(C"Jih... I unuiciuns were :ibnurm:al tor the 
period of time :and cuuld "' ·• h:.~ve hc:c:n re:ason:ably :anticipated. 
:anc.l th:n wc.-Jther c.:oncJu~e '''" had an ;acJver5e: c:!fc:ct nn the 
schc:dulc:d construction. 

4.3.9 lniury or Dam• tn Pttrson or Property. If either p:any 
to the Contl'3c.:t ~utf~ 1111111 \. · •r cl:mt:uce tn rc:rsun or propcrtv 
hc:'t."Ju.~ t •f an :u:t • •r c lfnl!'\·.c. ·•• , ,f the: c nher p:uty. c 1f any c •f 1 he 
nrher pany·-. c:mplo\'CC' ••• •v.enrs, or nf others fnr whnse :~ct, 
such panv es l~lv li:&hh· ·.vnuen nuuce of suc:h injury or 
d:un:rge. whether or nut ltl'ulred. sh:dl he given to the nther 
p:any \\'it hen a fc:l.~>n:~hll· ....... nm exceeding.! l c.J:a~·~ after tir..t 
ohscrv:~nce. The nuuc:e ,h.IIIJirnvicJe sufficient detail to en:~blc:: 
the: other p:anv to •nveMhwc· the matter. If a Cbim fur :rddi· 
tional c:ulit ur time rel:atc."tl 1t • I hi.~ CJ:.tim i.4i to be :assc:nc:d, it shall 
he filed ;as flCU\o1dcd in ~utsp.erJ~phs .f.3.7 or 4.j.8. 

4.4 Resot.UT10H OF CLAIMS AND DISPUTES 

4.4.1 The Architect will fl'\'lc·w CJ:aims :and take one nr more nf 
the following preliman:ar~· ... 111 ms within ren· d2ys of receipr of :a 
Cl:aim: ( I) rc:qtJC."'t :additiou.d ·.uppnning d2a from the cbinwu. 
(l) submit 3 schedule: tn lilt• p:anic:s indlc."'Oting when me Atchi· 
tea expects tn t:dce :ICtiuu. 1 ·, t reject the Cl:Wn in whole or in 
p:tn. st:tting re-.1~K1S for •c·~t·• linn, (-i) recommend 2pproY:1.1 of 
the Cbim by the mher fl:u 1 ,. ••r (5) sugcst :1 c..'Ompromise. The 
Arch1fect may aJso. but L'i c '' •• 1 1blig2tcd to. notify the surety, if 
any, of the nature and an1•i1uu of the Cbim. 

4.4.2 If a Cbim has been 1 ..... •lvc:d, the Architect wiU prqme or· 
obwn appropri2te dOCUIIII"III:&tion. 

4.4.3 If :a Cbi.m h:as not .... ,.,1 resolved. the pany 1112king the 
Claim shall. within ten d.a\'·, after the Architect's prelimin:uy 
reiponsc. ake nne or mull' • •I the following 3Ctions: ( 1) submat 
auditkm:U supponing c.laa .• •equestc:d by the Architect. (2) 
modify the: initi21 <.:l:&im c , .. 1 •, J nntify the Architect th:at the initial 
CI:Wn stands. 

4.4.4 If 3 CI:Um has nm hn·11 •csolvetl after cnnsidcr:uion of the 
foregoin~ and of funhcr ,., ... lmce 1ucsc:a1tcd by the p:uttcs or 
rcquc:uc:d by the Mchitc..·n. ''"~Architect \Viii nmify the p:anics 
in writing th:u rhc Mchu• ·• 1 ·• decision will he m:ade within 
seven c.l:ay~. whic:h dcc1sk 111 ·.hall be tin:al :mtl binding nn the 
p~rti~ hut suhic:ct to arhil c .Ilion. Upnn c:xpir.ltiun uf such rime: 
pcnnd. the Architect will , .... ller tn rhe p:artics the Architect's 
wnuen dc:cisiun ret:au\·e 111 •Ill' Cl~im. inclucJinR anv ch:anRe in 
the Contr.1ct :;um nr u nut.tt 1 Time: or hmh. If there is ;a sur~n· 
:and there ;tppc:tr5 ao he :1 '"''·'lhilitv uf a Contr:tctnr's dc::f:mli. 
the Architc.-c;t mav. hut is"' •I • ·hliM:ll~-d to. notify the surety :utd 
rcquc:s( the surety~ :as.~i.'ii.UI• ,. •n rcsul\'illM the: cuntrm•er.;y. 

4.5 AABITRA TION 

4.5.1 Controve~Ses and Clnlms Subject to Arbitration •. \m· 
controversy or l.laim. :ara~111u .• •ut of nr rd:atc:U tn the: t:umr:tc:t. 
or the hrc-Jc:h thereof. "lull l•t· scnlc:U hv :arhilr:ttinn in ;&c:cnr­
c.l:uu:e with the Cuii~U\ll"lh .. , tntJu.o;trv .\rhitr:uion Ruk::i nf the 
Americ:an Arhnr:auun :h"'" •.client. ~;nd iull~nu:nt upun che 
a w:~rd rendered hy the ;ubu .. ,•ur or :arhilrJtors 111;&\' he emered 
in :an~· c.:ourt h;t\"111~ lllrt" "' 111 •n thereof. exc:ept contRJ\'e~ic.-s 
or Cl;ums rebtin~ 111 :~e.:stlh"llo ··UC.:c:t and except thu~: w:u\·•·u :L'i 
p~m·•ded h •r in ~uhp:ar:l\tt.ll•h 1 .. \. ~. Such c:nntRJ\'efSIC:S or 
Cl:.~ims upun whic.:h the·'" llll•·l"t h:L'i J(i\'el\ nmic:c: :ancJ rcnucrcd 
:a dedsiun :L" prn\'ic.lc.'\1 in ~llltparJMt:tph 1.-+ .·t ~hall he suhjC\.'t to 
:arhitrJuun upun "·nuc:n tl• ·tn:tnd of enhcr p:any .. \rhitr:niun 
m:a~· he: t:nmmc.-nc.:c.'\1 \\"he·" 1 ; ua\·s h:t\'e I';L\.o;(."tl :1ftcr :1 Claim 
ha.'i llc::c::n reterrc::U to the·'" I1111"Ct a.o; prm·u.lcd in P:arn~r.1ph -t. \ 
;U1d 110 UC."Cl'iiUil h:L'O ht,.'el\ It 'IIC fere\.J. 
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4.5.2 Rules and Notices for Arbitration. <.:laims betwcc::n the 
11cr ;and Cuntr:actnr nut resolved under P:~r:aw:aph ... .-4 shall. 
ajcct m arbitr.mun under Subpaf2Rr:lph 4. i .1. be d«u.let.l 

'ubitr:uiun in :£ccorc.Jance with the Cun~truction lndu."trv 
.tr-Jttun Rules uf the American Arbitration Asscx:i2tiun \:UC· 

rently in dfcct. unleM the parties mutually 1Rree utherWL'iC. 
Nnlic:c uf dem:md fur arhiu·atiOn shall be filed in wnUnR With 
the othc::r party to the:: A~ut.-cmcnt bc:twc:cn the Owner and <.:un­
tr:at;tor :tnd wnh the Amc::ncan Arbitration A.ssoci:&Uun. and a 
\:Opy shall be filed wnh the Architect. 

4.5.3 Contract Performance Durtng ArtJibatlon. Duran~ :.arbi· 
U'2tiun pruccedinRS. the Owner :and Contr.u:tur shall \:<,mply 
with Subp:&r:lgt:~ph 4.3.4. 

4.5.4 When ArtJitratlon May Be Demanded. Demand for :~rbi· 
tration of 3hy Claim may not be made until the earlier uf ( 1) the 
date on which the Architect has rendered a final written deci­
sion on the Cl:Wn. (2) lhc tenth day after the parties have pre~ 
sented evidence to the Architect or have been given rcasom1hle 
opponunity to do so, if the Architect has not rendered :1 final 
wratten decision by that date, or (3) my of the live events 
described in Subpar:agraph 4.3.2. 

4.5.4.1 When :1 written decision of the Architect states th:lt ( I) 
the decision is final but subjea to arbitration md (l) a dem:md 
for :ubitr:uion of a Claim covered by such decision must be 
made within 30 d:~ys after the date on which the party making 
the dcm:md receives the final written decision. then f:Wure to 
demand arbitration within said 30 days· period shall result in 
the Architect'S deCISiOn becoming nnal md binding upon the 
Owner and Cuntr:actor. lf the Architect renders a decision after 
arbitr:ation proceedings have been initiated, such c.leclSiun m:~y 
he entered as c::vic.lence. but shall not supersede :~rbitr:ation pro. 

dings unless the decision is acceptable to lll panics 
.tcernc:d. 

4.5.4.2 A dem~d fnr :~rbitration sh:all be mac.le wtthin the time 
limits specitiet.l in Subpar.tgraphs 4. 5.1 and 4. SA md Cl:~usc 
4. 5. 4. 1 :IS 1pplicable, :md in other cases within a reasonable 
time after the Cl:~im has arisen, :and in no cvc:nt shall it be: made 
aftc::r the d:lte when institution oft~ or cquiuble proceedings 
based t m such C:laim would be b:~rred by the :~pplic:able statute 
of limit:~tions as determined pursuant to P:ar:agr.1ph 13. 7. 

4.5.5 Umitatlon on Consolidation or Joinder. No :1rbitr2tion 
ansing uut of c ,r relaung tu the Cunmact DocumentS shall 
include::. hv consulid:uion or joinder or in any other manner. 
the Architect. the Architecf.!i employees or consult:ants. c::xccpt 
hv written cun~c::nt containing specific reference to the A~ree­
n1ent and si~ned hy the Architect. Owner, Contractor and any 
othc::r person ur c::ntlty sought to be ;uined. No arbitr:nton sh:&Jl 
include. hv ·consolid:nion or tuinder or in any other m:anner. 
panics other than the Owner. Contrxtor. a sep:ar:atc contr:lC· 
tor a.-; c.tcscribed in Anicle 6 ~d other per.liun., sub~n:mtially 
in\'oln:d 111 ~~common question of f.lct or law whu5e prc.~m.:e 
is rcqlurec.t 1f cc Jmplc::te relief is to be :.&ecordc.."tl in :uhitl':ltiun. Nu 
person or c::mny othc::r than the Owner. Contractor nr a ~'P:ll':ltC: 
c:ontrJctor ;L'i <.lt."SC.:riht:d in t\nicle 6 shall he included 3S an uriK· 
intllthird p:art\' or additiunat third p-Jny tn ;&n arhitrJtiun "'·husc 
imerc..-:;t or rcsponsthility i'i insubstantial. Cml.'ient tu arbitrJtion 
nl\'olvin~ an .additiunal pc:r!iiun or entity ~hall 1\Cit constitute 
\:Unsent .to arhitr.aliun of 01 dispure nut dCSCribecJ therein UC with 
a pc:r.i'm ur c:ntity not f12tncd ur described therein. The .fnn:­
J.tmn~ ~~rt."Cmc::nt rn arhitr-Jte :md mher :.lMfl."Cmc::nLo; tn arhnr~tc 

... I~Vith all additional pc:rsun CJr entity duly CC?IlSC:ntetJ (U hy p·.antc.:' 
r the: Atuc:cmcnt shall he spc:cific::ally enlurcc:ablc under apph· 

. .able law in any \:ourt having juris<.lit:tiun then:ut 

4.5.6 Claims and nmety Assef1ton of Claims. A party who 
tilt.-, a nouce or dc:m:utd fur arbitr:auun must ;.assert in the 
dem:anc.l :dl Cbuns then knnom tn th3t party c •n which arbitr:a· 
tion ts pc:rmtttcd tn he dc::mandc:U. When a p:~rty f:~il-; to 1ndudc 
a Cl:~im thruu"h over:-il~tht tn:Jd\·cnence or excus:~ble nt.~lc:ct. 
or when :a Claam has matured ur hc."Cn acquarccJ .suh~quenrly. 
the arhitr:amr or :ubitrJtu~ ma\· permit amendment. 

4.5.7 Judgment on Final Aw•rd. The award rendered hy the 
;arbitr:ltur • 1r ;ubur.nors shan he lin:aJ. and judj1U11c::nt m:ay he: 
entered upun it in accurc.bncc v.·nh :.applit.":&ble law in any \:UUrt 
havinR junsdictiun thereof. 

ARTICLE 5 

SUBCONTRACTORS 
5.1 DEFINITIONS 

5. 1.1 A Subcontractor is a person or entity who has a direct 
contr:~et with the Contractor ro perform a punion of the Work 
at the !iitc. The term "Subconcm:tor" is referred to throushout 
the Contract DocumentS as if singular in number and means a 
Subcontractor or an authurizcd representative of the Subcon· 
tractor. The term "Subcontrat.1or'' docs not include 2 separate 
contnctor or subcontractors of a separate contr:lt.1or. 

II(' 

5.1.2 A Sub-subcontr:actor is a person or entity who has a 
direct ur indirect contract with a Subcontractor to pcrfonn :a 
ponion of the Work at the site. The tenn "~:lb-subcontr.~etor" 
is referred to throughout the Contract Ooc.:u~ents as if singular 
in number md means a Sub-subcontractor ur an authorized 
representative uf the Sub-subcontractor. 

5.2 AWARD OF SUBCONTRACTS AND OTHER 
CONTRACTS FOR POA110HS OF THE WORK 

5.2.1 l!nlcss ntherwi.~ stated in the Contr:lct Ooc;umentS or 
the bidding requaremcms, the Contractor. as soon as prac­
tiable :~fter :~ward uf the Contract, shall furnish in writinB to 
the Owner through the Architect the n:uncs of persons or enti· 
ues (including those who :ue to furnish materials or equipment 
f:~bric:ated to a spcci:al design) proposed for each principal pur· 
tion of the Work. The Architect will promptly reply to the Con· 
tractor in writin~ ~t:ating whether ur nut the Owner or the 
Architect. Jfter due invcsti~tion, h2S re:zsunable ubjcctiun to 
:~ny such proposed person or entity. Failure of the Owner ur 
Architect ro reply pmn1ptly shan constitute notice of no n:-Jsun­
able objection. 

5.2.2 The Cuntr.actor ~hall nut \:cmtrJct with a propu.ow:U per· 
sun ur c::nUtv to whom the Owner nr Architect h:L~ made: rc::a· 
sunablc:: :lllJ timely nbjcctinn. The <:ontr:actnr 5hall not he 
required to ~ontr:lct with anyone to whum the Cunu:&ctor h:ls 
made rc-JSOn~blc:: ubjet.tion. 

5.2.3 U the Owner ur Architect has rc.:-.a.~un:.hlt: uhjectiun to·~ 
pc:rscm ur emit\' prnpu~'\J hy the Cnntr.Lc..tur. the Cunll':lc..tnr 
o;hall pmpo:< :muthc:r to whum the:: Owner ur t\rc.:hitcc.1 ho&s nu 
rc:-.a.'iunahle uhi<:C:uon. The: Cuntra\:t Sum sh:lll he inc:n::ascd ur 
dC\:CC'J.'iC.'\1 h\' the dit"fc:n.~1ce in \:Ust oc<.':.l:iiunecJ h~· suc..'h ~h:UlKC: 
and an appr~ 1prmte Chanl(c t >rder sh;all be is."ucc.t. Huwc."\'c.:r. nu 
incr<:.a.~ in the CuntrJct Sum !\hall be :dluwecJ t'br suc:h ch:UlKC 
unlc::s.'l the <:nntr.actur h:as ac.:tc.."tl prmnptly and rt.-spunsivcly- in 
submaning n:unc:s a." rc:ttuircl. 

5.2.4 The Contr.tt;tur shall nut chanKe ;t Subcumr.tc.:tnr. pc::r..cm 
or enttt~· prt:\'imL"l~· !'ie:lc=c..1cl if the Ownc:r ur Arc.:hitt."t-1 make~ 
rC'.L4it mahlc uhi<:c:tinn tn such c.:h:mKe . 
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5.3 SUBCONTRACTUAL RELAnONS 

5.3. 1 By ;1ppmpri21e :&Mrecmc:nt written where 1~11\' rc:quired 

) 
for validitv. the Contr:actor sh:dl requ1re c:ach Sutx:umr:u.:tor. tn 
the extent uf the Work to be perthrmc:U by the :Subconrr:actur. 
to be bound to the Contr:aanr bv term~ of the Contr:K1 Docu· 

J 

mc:nt~. ~nd m assume toW2rd the Cuntr:actor :111 the uhliJl!IUCJns 
;mli re~ponsihilitic~ whid1 the C:ontrJctor. h~· rhc:se D<»<.:u· 
mc:ms. :assume:~ toward the Owner ancJ Archnc:ct. Each ~ulx:nn­
trnct :aRrecmc:nt shall prde!rvc: ancJ protect the riRhts uf the 
Owner and Architect under the <.;onu:act Documents wuh 
respect to the Work to be performc:cJ by the Subcontr:at:tor M> 

th:n subcontr:acun~ thc:rl.-of will nut prc:Juclicc: such riJ(ht~. :tnd 
shaJI a.llow to the Subcomr:actor, unle;s spccilkallv prcw&ded 
otherwise: in che subcontract 1~recmc:nt. the henetit '•f :Ill 

. ri~hts. remc:dic:s :md recJres:~ ag:Unst chc: Contr:actor th:u the:. 
' Contractor. by the Comr:act Dtx:umcnL~. has aM2JnSl the 

Owner. Where appropriate, rhe Contr:actor shall require C2Ch 
Subconcractor to enter into similar :agreements with Sub-sub· 
contractors. The Contr2Ctor sh:dl make available to c:ach pro­
posed Subcontr:actor. prior to the execution of the subcontr:act 
agreement. copies of the Conti'2Ct Documents to which the 
Subcontractor will be bound. :md. upon written request of the 
Subcontrilctor, idc:nufy to the Subcontractor tem1s ancJ cundi· 
tions of the proposed subcontract agreement which may be :u 
variance with the Contract Doc.:uments. Subcontractors shall 
similarly make copies of e~ppliable portions of such cJocumcnL'i 
:av2ilable to their respccti,·e proposed Sub·subcontnctors. 

5.4 CONTINGENT ASSIGNMENT OF SUBCONTRACTS 

5.4.1 Each subcontract :agreement for :1 portion of the Work is 
assigned by the Contractor to the Owner provtded th:at: 

.1 assignment is effective onlv .. rter termination of the 
Comrnct by the Owner fo.r c:au.'iC pursuant to P2r:a· 
graph 14.2 and only for those subcontract :agreements 
which the Owner acceptS by noufyin~ the Subcon· 
tractor in writing; and 

.2 :l."iSiRnment is subject to the prior rights of the surety, 
if any, obligated under bond rc:l:ating to the Contract. 

5.4.2 lf the Work ha been suspended for more than 30 cJ:avs. 
the Subcontractor·~ compc:n~i:ttion 5~:~11 be equitably :~cJjustecJ. 

ARTICLE 6 

CONSTRUCTION BY OWNER 
OR BY SEPARATE CONTRACTORS 

8.1 OWNER'S RIGHT TO PERFORM CONSTRUCTION 
AND TO AWARD SEPARATE CONTRACTS 

8. 1.1 The Owner reserves the right to perform construction or 
opcl'!ltiuns related to the Pro~'t with the Owner·~ own forces. 
:md to :tward sc:p-.ar:ate c:oritl'".lCt.' in connection with uthc:r pur· 
tion-; nf rhc Project nr nthct t:un.,truction ur upc:r.utuns on the 
~itc unuc:r Conc.Jitions nt' the < :ontract iuenti<."!!J ur suhstanu:all~· 
similar tn thc.-se inducJin~ thmc: puniuns rel:atc:cJ to insurJnc.:e 
ancJ w:&i\'cr ut ~ubmgatiun. lf rhe Cuntractor c.:laims th:at c.Jcb\' 
nr acJcJitiunaJ c.:ost i~ in\·nl\·ed ht:c.-au.o;c ot' ~uch action hy the: 
0\\.·ner. the CuntrJctur shall ·n:tkc such Claim ;as pruvidecJ cl9.!· 
where in the CuntrJct Documents. 

8. 1.2 When S<.j):&rJtc: comr:acts are :aw-Jrd<."tl fur c.Jifferent pur· 
tions ut' the l'rnjcct or other cunstn&ction or nperJunns on rhc: 
site:. the: term ··c:untr-JCtur" in the: CuntrJc.:t Documents in C'Jch 
c:a.~ shall mc::an the Cnntl".lctur whu e:otc:c.-uto c:-Jc.:h ~,.Jr.tte 
Owner.(:,,mrJC.:UJr A~rcc:ment. 

8.1.3 TI1e Owner 'ih:lll provide for coordin:auon nf the :activ1-
ri~ of the Owner " nwn truces md uf och ~:arate contractor 
wuh the Work ut the: Contractor. who 'lh:z.ll couperate wnh 
rhcm. The Cunrr:actnr 'ih:all p:anicip:ate with other 5ep:u:ate con­
tractor.~ and the Owner tn revtewing their construction 5Ched· 
ules when directed ro do 'iO. The Conn:zctor sh:dl 1112ke any 
revision~ tn the cnn~truc.:tinn 'iChc:dule :md C:untl'2Cl Sum 
dc:emc:cJ nece~~.,.f'\- :~uc:r a joint review :md rnutu:d aRCccmc:nt. 
The c.:un!;tructinn 'iChedulcs shall then constitute rhe 5Chedule1 
tu be used h\' the Contractor. scp:u:ate contr:~cturs :md the: 
Owner until subsequently revised. 

8. 1.4 lJnle55 c •rherwise provided in the Contract Documents. 
when the Owner performs con~truction or npcr:aciuns related 
to the Pmjcct with the Owner's own forces. the Owner shall be 
deemed to he 4iubjcct tn the s:~me obligations and to have the 
same rights which :apply to the Contr:actor under me Condi· 
tions of the Contf2Ct. including, without excJucfing others. 
those stated in ·Anicle 3. this Article 6 and Anidc.s I o. 11 
ancJ 12. 

8.2 MUTUAL ReSPONSIBIUTY 

8.2.1 The Contractor ~hall 1fford the Owner md scp:ar:~tc con­
tractors rC2SOnable opponunity for introduction and storage of 
their matenals and equipment :and performance of their activi· 
tics ;t.d sh:dl connect and coordin2te the Contractor's con· 
struction and opcr:ations with theirs a required by the Contact 
Documents. 

8.2.2 If p:art of the Contractor's Work depends for proper 
exec.-ution or results upon construction or operations by me 
Owner or :1 separate contractor. the Contractor sh211. prior to 
proceeding with th:at ponion of the Work. promptly repon to 
the Arch&tect apparent discrepandcs or defects in such other 
construction that "'·ould render it unsuit2blc for such proper 
execution :md rcsulL~. Failure of the Contr:actor so to report 
sh:dl constitute an ;~cknowlcdgment that the Owner's or sep:a­
r-.ue contractors· completed or pa.rti:dly completed construction 
is fit :md proper to receive the Contractor's Work. except 2S to 
defects not then reasonably discoverable. · 

6.2.3 Cn!ilS c:zusc:d b\· c.Jeb~·s or by improperly timc:U activities 
or defecti,·e construction sh:lll be borne by the party responsi­
ble therefor. 

8.2.4 The Cuntr.actor sh:aJI promptly rcmedv U:.unage wnmg· 
full\' c.":lu.'ic:d bv the Cumrnc.:tor to completed ur p-antall~· com­
pleted construction or to pnlperty uf the <;>wner or ~p-.u:nc: 
contr.actors as pro\·tded in Subpar:agraph W.l. ;. 

8.2.5 Claims ;.and other c.lisputc:s and matters in question 
between the t.:ontr.ac.1or and :a separate contr:actor ~h:aJI be sub­
ic:t.1 ru the: pru\·ts10n.ci ol P:trar.tr.aph -t .j pruviut:tl tile scp-Jr:atc: 
cnntrJctor he&.'i rc:ctpnK.::zl ohliMataon.,. 

6.2.8 The: Ownc:r and c . .-:lch scp-Jrnte cumrJc.:tur shall h~vc: the: 
same n:spc.msthilitie~ iur cuuinJ( ;.and p~tching a.'i an: cJc:scribc:U 
rur the Contractor m P:lt:aKraph .\.l-t. 

6.3 OWNER'S RIGHT TO CLEAN UP 

6.3.1 If :1 di.'ipute :Irises amon~ the Contractor. o;cp:u2te con· 
rr:ac.:tnf'l' :ancJ the O"'·ncr as tn the r~pun~ihilit\· uncJcr their 
res~1i\•e c:untr:lc.:tS rur m:linr:lininM the prani.~ an\1 sum,und· 
inJ( :trc:-J fret: lrom \\':L'ite tn:ncn:als and rubbish ;15 <.l~ribeU in 
P:&rnKrnph .\.l ct. the Owner tm~· dc::m up and alkx::ue the cost 
:tmnn~ thu~ rl:l'punsihk: :l.'i the Architect dc:termilld tu he ju.'it. 

14 A201-1987 
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ARTICLE 7 

CHANGES IN THE WORK 

,,a CHANGES 

7.1.1 ChanJ,tc."S 111 the Work m:ay he :zccompll'ihctJ :after execu­
tion of the Comr:Kt. and wilhout ln\'alidallnJ,t th~ Cuntr:IC.:t. hv 
Change Order. Constru<.:tion Ch:lllKC: Oirc:cti\'C or urder for :.a 
minor <.:hanKC: 1n the \Vork. subject m the limitations litated in 
this Artidc i and c:lsc:wherc 1n the Cumr:1ct OocumenL~. 

7 .1.2 A ChanJte Order sh:tll he h:L~cd upon a~rcement llllnng 
the Owner. Cumr:J<.:tor :md ,\rdmect; a Cunstru<.:tiun Change 
Oirc."t:tive require; :JKrc:emc:m hy the Owner :llld Architect and 
m:1y or m:1y not be: agrt:cd to by the <.:umra<.:tur; :.an order tor :& 
mmu( ch:mMc: in the Wurk may be is.'iued by the Architect 
alone. 

7.1.3 Ch:m~es in the Work shall be performed under :&ppli· 
c:ahle provt.o;cuns of the CuntrJ<.:t Ducumems, :&nd the Contr.tc· 
tor shall pruceed promptly, unless otherwise provtded in the 
Chan~e Order. Cunsuuctiun Change Directive nr order for a 
mtnor change in the: Work. 

7 .1.4 If unit prices are stated in the Cuntr:act Documents .or 
sub~quentlv :&Mr.ced upon. and if quantities originally con­
templ:lted arc so ch:mgc:d in 2 proposed Chmge Order or Con­
struction Chan~te Directive that :1ppliation of such unit prices 
to quanutics of ~·ork proposed will cusc: substantial inequity 
to the Owner or Contractor, the applic:able unit prices shall be 
equitably adjusted. 

7.2 CHANGE ORDERS 

., 2.1 A Chan~te Order is a written instrument prepared by the 
hitc:ct and signet.! by th.c: Owner. Contr:lctor and Atchitet:t . 

.atin~ thc:ir agreement upon :Ill of the rollow•ng: 

.1 a change in the Work: 

.2 the :unount of the adjustment in the Contract Sum. if 
;any: :1nd 

• 3 the c:xtent uf the alliustment in the Contract Time. if 
:my. 

7 .2.2 Met hulls lL'ic:ll in determining :Jt.ljustments to the <.:ontrJct 
Sum may in<:l~dc: those listed in Subp-.trJgr.~ph 7J.3. 

7.3 CONSTRUCTION CHANGE DIRECTIVES 

7 .3.1 A C\ mstru<.:tinn Chan Me Directive is a written urder pre· 
p:1rc:ll by the Ar<.:hitect :md !'iittnc:d by the: Ownc:r and Arch~t~t. 
uire<.:till!( :1 chantte in the \Vork and St2llng 2 propcJSed basiS tor 
;adjustmc:m. 1f any, in the Contr:l<.1 Sum or <.:umrxt Time. ur 
h( ,rh. The Ov.rnc:r may hy Cun.'itN<."lion Ch;ange Directive. 
without am·:JiitbtinM the Cuntr:aa. order changes in the Wnrk 
\'\"ithin the ~enc:r:ll S<:upe of the Cunuact cnn.~i5tinM of addi· 
tit ms. dclc:tia ms c ,r c ,ther rcvi.'ikJ.n.~. the CuntrJc."l Sum and Cun· 
tract Time hemtt ~adilL"itcd acc.·urdinldy. 

7.3.2 A Cunstrm.:tinn ChanJ(e Oirecth·c: ~hall he lL"iCll in the 
~~h~m.:e ut total alo(rccment on the tcnns ot a Chantte Or<.ler. 

7.3.3 It" the Cun.-.tnt<.:tion Ch:Jn)lc Dirt.-ctivc: pmvidc:s fnr an 
;tuiu:ootment to the <.:ontr:t<.:t sum. the ;&uh.L,unc:nt sh;all he h:L-.cd 
un one of the h ,llo\'\·intt methuus: 

.1 mutu;ll :ac.:c.:cptan<.:c of :1 lump sum propc:rty uemizc:ll 
anc.l:-.uprxmcd h~· !'Ulfic.:ic.-nt ~uhstanuaun~ d:at:J u, per· 
mit c\':du:ucun: 

,. .2 umt pnc'-o:i st:uc.'tl in the <:untrJct DucumcnL'i ur sub-
sequently :•~rct:U upun: 

.3 <:nst to he dctcrmint.<U in :& manner :a~rt."ed upun hv 
the: pantc:.'i :md :& mutu:&Jlv ac.:ccpt:able tix'-'tl ur perccnt­
:&gc: lt."C: • ,r 

.4 ;as prnv&ded in Suhp:ar.agr.aph 7.;\.Cl. 

7 .3.4 Upun receapt of :& Cunstruc:tiun Ch:ange Directive. the 
Contractor sh:ill promptlv proceed with the change in the 
'-"'ork involved and advi~ the :\rchitect of the: Cuntr.actnr·" 
:awccmc:nt nr dis;~Mrcc:ment wnh the methocJ, if an~·. pnJv&tJc:c.l 
in the <.:on.Citrucuon <.:h:mge Directt\'e for determinan~ the pm­
posed adjustment in the <.;ontra<.:t Sum or Contr:act Time. 

7.3.5 A Con:~trucunn C:hmgc Directive 010i~c:d by the Contr:ac­
tor andic2tcs the :IMrec:ment ul· the Contr:actor thcrewath, includ· 
in~ :adj'}Stment in Cumnct Sum and Contract Time or the 
method for determining them. Such agreement sh:a1l be effec· 
live immediately and shaJJ be recorded as a Change Order. 

7.3.6 If the Contrat.1or dOes nm respond promptly or disagrees 
with the method for adjustment in the Contract Sum. the 
metho<J and the :adju.o;tmcnt shall he ~etermined by the Archi· 
teet on the b:a.~is uf rc:asonable expenditures and savin~ or 
those performing the Wurk attributable to the ch:ange. includ· 
ing. in C2SC of :an incre-.tsc in the: Contr.&ct Sum. a reasonable 
;allowance for uverhc-.td :md pmtit. In such c.."::.Se, and also under 
Cl:.lusc 7.j.~.j. the Contr:lctor shall keep and present, in S\1\:h 
form as the Architcc..1 may prescribe. :an itemazc:d :~<:counting 
to~ether ...rnh .appropriate supponing c.bta. Unless otherwise 
pmviued 1n the Contract Documents. c.:osts for the purpo!tCS of 
this Subparagraph i.3.6 sh211 be limited to the foUowing: 

.1 costs of labor. including social security. old age and 
unemployment insur.&nce. frin~e benetiL'i requircll b.Y 
:~greement ur custum. and workers· or wnrkmen s 
compcns:uion insur:mce; 

.2 cul'itS uf m:ateri:lls. supplieS and equipment. includ· 
ing cost nf tr21\Sportatic.m. whether incorpur.ued or 
c.:unsumc.<U: 

.3 rem:al cwns of machinery and equipment. exclusi\"C: of 
h:md tools. whether rentell from the Contr:actor or 
others: . 

.4 c..·ustS of premiums fur all hund4i :and insuC21lce. permit 
fc:~. and ~cs. use c ,r simil:u taxes rebted to the 
"'·ork: ancJ 

.5 additiun~l t:osL~ nf supt:rvisiun ant.! field uffic.:c: person· 
nel directly :.anribut:able tu the chan~e. 

7.3.7 PcndinJl tinal dc:tc:nninatiun uf t.:USt tu the o"'·n~r .. 
amoltnLo; nut in ui:;putc: may he: included in Applic.."atanns tor 
P:t\'mc:nt. The: :unuunt uf <.:redit to he alluwcd h~· the CuntrJC· tor tu the: owner rur a delc.-tion or ch:m~te which r ... -sult~ in a net 
dc:t:rc-JSC in the: CuntrJc:t Sum shall he :u:tu:ll net t.'U.~t as <.:on­
linnc:d bv the: Architect. When hc.nh additiun."i and t:rc:dits 
c..:o"·c:nn~ · rcl:nc.-u \\"nrk ur sul>stitutiuns :arc iawol\·c:tJ 111 ~~ 
<.:h:m,.,c:. the :alluw:ant:c: l(,r m:c:rhC".n.l and prnlit shaU he: li~urct.l 
on the ba.o;&.'i ut net int:rc.-~o;c:, 1t' any. With respc:<.:t to th:ll dlanttc. 

7.3.8 If the 0\vnc:r :Uld C:untr:1c..:tm do not a)Uc:c: \'\"ith the 
auju.,uncnt "' Cummt.:t Time ''r the methull l'nr dctermuun~ u. 
the adiu:~unent ur the: mc:tlltK.l shall_l'lC ref ... -rn:d tu the Mc.:hitc:t:t 
ti1r determination. 

7.3.9 \Vhc:n the Owner an~ Cuntr.~<.:tur aJlrt.oc wath the: t.letc:r­
min:uiun maue hv the Architc."t.1 <.:c ,nc.:crmn"' the: a·Jju:nmenL'i in 
the Contratt Sum. ~tnt.! CuntrJc.:t Time. ur nther"'"i.r,c n.·.u.:h :awt.-c· 
mcnt u1x'" the adiu.,tmcnts. such :IJUCCment sh.all he: ciiC.:<.:ti\'e 
immc:Uiatc:l\· and .shall be rc:cnrdcd hy pn:par.attun and c:Xc:\:U· 
tiun of m appruprtatc: Ch:lllKe Order. 
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7.4 MINOR CHANGES IN THE WORK 

7.4.1 The Architect will have :authority ln order minor ch:anf(c:s 
tkt the ~'ork nut involving :atljustment in the Contr:~ct Sum or 
.. xtensiun of the Contl':lc:t Time :md not inc.:onsistcnt wnh the 

intent of the Cnntr:lct Documents. Suc.:h t.:h:&nges shall he 
etfet.:ted hy written order 3nd sh:LII he hinc.Jing un the < >wner 
and Contr:lt.:tor. The.: Cuntr:at.:tor sh:all c:arry out ~uch wnnen 
tJrc.lers promptly. 

ARTICLE 8 

TIME 

8.1 OEF1NIT10NS 
8.1.1 Unlc:ss otherwise: provided. Contr:~ct Time: is the perioo 
of time. incluc.Jing authorized :ac.Jjustments. alloned in the Con· 
tact Doc.:uments tor Subst:mtial Completion of the Work. 

8.1.2 Tl1e c.J:lle of commencement of the Work is the d:ne 
csr:ablished in the Agreement. The d:ate sh:all not be po.!itponed 
by the failure to act of the Cuntr:lctor nr uf persons or entilic:s 
for whom the Contractor is responstble. 

8. 1.3 The date of Substantia! Completion is the d:ue cerulicd 
hy the Architect in accord:mce with Par:~gr:~ph 9 .8. 

8.1.4 The term "day" :IS used in the Contract Ool."Utnents shall 
mc:-.m c:a.lenc.br d2y unless otherwise specifically t.lefinet.l. 

8.2 PROGRESS AND COMPlET10N 

8.2.1 Time limits stated in the Conu:act ~x;uments are of the 
essc:nce of the Contr:lct. By executing the Agreement the Cun· 
tr:lctur contirms that the Cuntral."t Time is a re-JSOn:~ble pc:nud 
for performing the Wnrk. 

j 8.2.2 Th.e Com~aor. !ihaJI nnt knnwin(lly. except by agree· 
ment ur 1nstrucuon ot the Owner in writinfl, prematurely t.:um· 
mence uperJtions on the site or c:lscwhcre prior to the effective 
t.l:~te of insur.mce required by Article l I lO he furntSheu bv the 
CuntrJctur. The date uf cummencernem of the Work shail nut 
he changed by the effective date of sut.:h insurJnce. Unless the 
tbte of commencement i.4i c:stablishc:cJ by :a notice to prucl."Cd 
given by the Owner. the Contr:actor sh:aJI nutifv the Owner in 
writin~ not less than live: U:Jys ur other :agreed pc:riuc.J hc:tnre 
cummencin~ the Work tu permit tht: timely tiling uf mortgages. 
mechanic"s liens anc.J other security imerc:sts. 

8.2.3 The Comr.1ctor sh:all procc:c:t.l c:!'tpt:c.Jitiously with ;at.le· 
qu;tte forces ~n\J shall achieve Sub.4itt~mi:d Completion wathin 
the Comrat:t Time. 

8.3 DELAYS AND EXTENSIONS OF TlME 

8.3.1 If the Contr:zctor l!i dct:ayed at any time: in pnJgrcM ot' the 
'"'ork hy :.an act nr nqdec:t nf the Owner nr Architect. or of an 
emplo\"ce ut either. or uf :1 scp-Jr.uc: cuntrJl."tor emplcJ\'c.:d hy 
lhe ( lwncr. 11r hy c:h:tnf(c=i urden:U in the: Work. nr h\' lahur 
t.lisputes. tire:. UlllL'iU:d delay in c.Jc:ti\"l."ric:5, una\·uic.Jablc t,;:a.~uahics 
or other t.::auses heyonc.J the CuntrJctor"s c:ontrnl. ur hy delay 
authori7.ec.1 hy the t)\vncr pcndin)l arhimuiun. or hy other 
t.::IUSCS Whidl lhe t\rchtteC:t tJetenllilleS ll"CIY jlL'ilif\' ucla\', then 
tile Contr:act Time sh:lll he extended hy Ch:an)te ( >ruer lor suc:h 
rl.~J.'i<m:thle time ;l.'i the Architect m:ay determme. 

8.3.2 Cl~aims rehnin~ to lime.: sh:all he nmdc.: in at:curdance with 
applicable prcl\"isiuns ur· l':lr.t)lrJph 1. \. 

~ 8.3.3 .Thi.'i Par.af(r.tph H.:\ t.kK.ooc nut lltC:dude rl.-cm·c~· ol t.l:un· 
;tJ(c=i tor c.Jclav hy either P'Jny unc.Jer ucht:r pruvisions ur· the 
Cuntr:u:t Dt K"Umems: 

ARTICLE 9 

PAYMENTS AND COMPLETION 
9.1 CONTRACT SUM 

9.1.1 The < :c mtrlct Surn is st:uct.l in the Awc.-emt:nt and. indud· 
in"' :authum:ed at.ljustmcnt~. i.e; rhc: tnt:d :amount p:av:ahle hy the: 
o~:ncr to the Cuntr:zctor tor pcrturm:ancc ut the Work unc.Jcr 
the Contr.act {)cJC.:umc:nt.'i. 

9.2 SCHEDUL£ OF VALUES 

9.2. ·1 flefnrc the: fir.;t Applic:niun fur l':aymc:nt. the Contr.actor 
o;haJl :.uhmn to the.: Architc:t:t ;a schedule uf v:&luc:s ;dloc.":lteu to 
variou.-. puniun5 of the Work. prc:p:ued in such furm :.anu sup­
ponc:ll hy such t.lata tu suh.!it:anttue it.4i :~ccur:~cy :as the Architc."t:t 
m:~y require. This se:hec.lule. unless uhjcctec.ltn hy the Architect. 
sh:aJI be WiCd as a b25is for revicwang· the Contt:l<.:tur's Applica· 
tions for P:ayment. 

9.3 APPUCATlOHS FOR PAYMENT 

9.3. 1 At lc::ast ten d2ys before the date cst:ahlished fur cch 
progress payment. the Cuntr.&c:tor sh:LII submit to the An:hitec..."t 
:m ncnuzell Applic:auun for P:ayml.-nt fur upcr:atiuns coanpletc.oc.l 
in accord:ance with the schc.'C.Iule uf v:dut:s. Such ~lil.'":ltkm 
shall he notarized. if required. and suppunetl by such c.bta 
subst2Qli2ting the Cumr:~ctur's right to payment as the Owner 
or Architef;t may require. 5UCh as copies of requisitions from 
Subcontractors ;ant.! m:atertal suppliers, :and reflcetinR n:Wnage 
if pruvic.Jcd for elsewhere in the Contr:lc:t Dol.-umc:nlS. 

9.3. 1.1 Such :applil.-atiuns may include rc:quests for payment un 
account of c:hanges m the Wurk which h:ave hc:c:n properly 
:~uthurizc:ll by Cunstructiun Ctungc: Directives but not )'ct 

induc.Jec.J in Clwlge Ortk:rs. 

9.3. 1.2 Such :~ppliatiuns may not include reque;rs for pay· 
anent of. :unuunt.li the Cuntr:~ctor c.Jne.c; nm intend to p:ay to :1 

Subcomr:~cmr c Jr tl\3teri:aJ supplic:r hc:<.":lu.-;c uf :a dispute ur mher 
fC'JSOn. 

9.3.2 l'nlc:ss uthc:f'\·i.~ JlfCWic.Jc:d in the Contract OlK.-umcntct. 
payments .!ih:dl he made un :acl.·uunt uf m:ueri:Jis. :~nd CtJUipmcnt 
c.Jc:li•.-c:rcd and suit:ahly sturc.'C.I :.It the !iitc: fur subr,cquent incur· 
por:ation in the: Work. If approved in ac.Jv:ance hy the Owner. 
payment m:ay ~imd:ulr be m:ac.Jc: for materhlls :and equipment 
suitably storet.l off ahc site at a lnl.":ltiun agrcc.'C.I upun in writinJ(. 
Payment f(Jr maten:lls ant.! c~uipmc:nt stured un ur ot'f the site 
shall he: c:unc.litiunc:c.J upon compliance hy the CuntrJctor with 
pru(.:ecJurc:s s:&ti'il~c:mn· tn the l >wnt:r m c:st:~hli'ih the Owner's 
Iitie: ro 'uc:h matc.:rial'i :.and equipment or uthc.:rn:i"t: prcnc.:c.:t the 
O\\·ner's intcrl.-st. Jnd "'h:tll inclutk :appli\-:thlc: in .. ur:am.:e. 
stur:tJ.Ce :Uld trJal-.pun:aaiun au the site: fur such materiaL'i illlc.l 
c:~uipmc:nt stnrc:c.J ulf the site. 

9.3.3 The: Cumr:tl.1ur \\·:arr.lnts th:at title an :all "·urk l"cwereu ln­
:u~ Applit.::ttitm lor l'a\'mc:m \\'til p;~.'\.'i tu the.: Owner nu l:.ater rhan 
rhc.: rune ul p:.avmem. ·rhe Contr:ac:tor lurther w:arrJms th:at 
upon !'IUhnuu:ll of :m .\pplil-:~tion lor l':ayment :til \'4-"ork ti •r 
which Cc.:rulic.:atl.':i I'm l':aymem h:.a\·c 1'1(.-c."tl JlrevimL,Iy i~'ittcd 
:.mt.l pa,·mcms rc.."Cean:cJ trnm the l )\\.·nc.:r sh;dl. tn the hc:st ol the 
CumrJc:aor s kno\\'ll.-t.lf'e. antmmatiun anc.J hc:lic:f. he: trl."t.." :tnc.J 
dear ot liens. dillnL"t. ~"Curit\' imen.-sL'i ,,r cncumhranc.:C!'i an 
fa\·or ut rhc Contr.ac.:tur. Sui"K.:umrJctnr.;, m:atcra:ll ~uppliers. ur 
other pc:r.;on.'i ur enmic.-s makin!( :a c:laim by r~\sou ut' hot\'illf.t 
prm·it.lc:d tahur. rnaterrJL-. am.lc.:quipment rc.:l:uin" to the Wurk. 

9.4 CERTlFICATES FOR PAYMENT 

9.4.1 The.: t\rc:hitc."CI will. within ~\"l."tl doays :atter receipt ot the: 
Cuntr.lt:tor s .\pplk·aucut tc•r P:tyntc."tll. cnher L'-'uc 10 1hc 
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n:uc:U portion thereof L~ subsl2Jltwl~· complete. U the 
-\rchitcct's Inspection c.Jisclo~ any item. whether or nut 
.nduueu nn the Contr.acmr·~ list. which is nm in Jc.;c.;orw.m:e 
vith the requirements nt the Cuncrxc Doc:urnents, the< :uncr:1c· 
tor ~hall. before IS.<IilWlCe of the Cenific:ue of Sub~t:um:aJ Com· 
pleuon. complete or correct such item upnn noutk:':lllon hv the 
Architect. The Concr:tc.:tnr sh:lll then 4\Ubmit :a requc...~i fnr 
;~nmher mspec:uon by the Architect to uetc:rmine Subst:mu:d 
Completion. When the Work ur dCSiKJl:Uc:d pmriun tlu:reuf is 
suhstami:.ally c.:ompletc:. the: t\rchicc:ct wdl prep~tre :.1 Cenlfk:ue 
of Subst:mli:J.I Completion which sh211 c:scablish che date of Sub· 
st2nt1:.1l Complecion. sh:lll establish rc:spunsibilitit:5 nf the 
Owner and Cumr:actor fur !tc:(."Unty, maintenance, hc:-.at. utilities. 
dam:a~e to the Work and insur:ance, and sh:aJI fix the lime 
within which che Contr.actor sh21l finish all items 'ut the lisc · • 
ac~e>mpanyinR the Certiticate. Warr:anuc:s required hy the Con· 
tr.act O<.x."Ument~ shaJI commence on the d2te of Subswuial 
CC)mpletion of the Work or dc:sigmted pOrtion thereof unless 
otherwise. provided in the Cenifiate uf Substantial Compte· 
cion. The Certificate: of Substantial Completion shall be: suh· 
mitted to the: o~.-nc:r and Contr:actor for their wriuc:n accep­
tance of respon~ibilicies :wigned to them in such Certificate. 

9.8.3 Upon Substanti:ll Completion of the Work or dc:sigruated 
ponaun thereot :md upon application by the Contr:actnr :md 
certification by the Architect, the Owner shall make payment, 
reflecting adjustment in retainage, if :my. for such Work or por­
tion thereof :as provided in the Contr.act Documents. 

9.9 PARTIAL OCCUPANCY OR USE 

9.9.1 The Owner may occupy or usc: any completc:tl nr par· 
ti:illy completed portion of the Work at any stage when such 
ponion is designated by separ:ate agrec:ment with the Contr:IC· 
.or. provided such occup:ancy or usc: is con.~nted to hy che 
insurer :.as required under Subp:lr:IRt:lPh 11.3.11 and authorized 
by public authorities havinR jurisdiction over the \Vork. Such 
parti:al occupmcy or u.~ may commence whether or not the 
portion is substaruially complete. provided the Owner and 
Contr:J.ctor have accepted in writing the responsibilities 
assigned to cch of them for payments, retainage if any. secu­
ritv. rnainten:mce. hct, utilities. damage to the Work ~d insur­
ance. and have agreed in writing concc:minR the period for cor· 
rection of the Wnrk and commencement of warr:uutc:s 
required by che Contr.act Documents. When the Contr.actor 
considers a p()rtiun subswui2Jly complete. the Contr:actor shall 
prep:uc and submit a list to the Architet.1 as provicJcd under 
Subp:.ar:1gr:1ph <.J.H.l. Consent of the Contr:Ictor to partial occu· 
p:anc.;y or use shall nm be unre:ISOnably withheld. The stat~e uf 
the progress of the Work sh:all he detc:rminc:U by written :&Rrc:e· 
ment hetween the Owner and Contractor or. if no agreement is 
roched. by dc:c..ision of the Architect. 

9.9.2 Jmmec.li:ately prinr to such p:ani:d l>Ct.-up;anc.-y or use. the 
o~·ner. Contr.actur ~md Architc.-ct sh:all juintl~· inspc:~.:t the arc-J 
to he occupied or portion uf the Work tn he u.~ in order to 
c.leternune :mu record the condition of' the Wurk. 

9.9.3 Cnl~s otherwise :agrcctJ upon. partial ucc.-up:mq· or usc 
of ~• purtiun or portions ut'the Work sh:tllnut c:unstitute :.ac.:c:L-p· 
t:anc.:c ut' \Vurk nut c.:omplyinM with the rettuirements uf the 
Cunt.r:act De JCuments. 

9.10 F1NAL COM~N AND FINAL PAYMENT 

9.10.1 Upun receipt of writtL-n notice that the Work is n::ady 
for tin:d inspection :md :zcccpt:mcc: :and upun re<."Cipt uf a lin~ 
t\ppliL":ltinn thr l'ayment. the Architect will promptly m:&kc: 

su~h in~pcc:ttun and. when the Architect find~ the :Work xcc:pc­
Jhle unllc:r rhc Cuntr:zct DcK.-umcnt~ md the Cunuxt fully per· 
t(mneu. the= Arc:hnc:ct wdl prompd~· L'iSUC: :a tina! Ccnifacate tbr 
P:avmem 'it:lllnR that tn rhe hc:st nt' the Architect's knowlc:URe. 
int~Jrm;auon and hclic:f. md nn the h:asis of the Architect's 
uh~rv:muns :.and in~pcctton.,. the Wnrk h:as bc:c:n completed in 
Jc:c.:nrdJncc w1th rc:rm~ and condition., nf the C:untr:zct Docu­
mems and rh:zt rhc: enure: h:al:mce thund tn he uuc: the Cuncr:tc· 
tnr :tnu nmc:d in "::ld lin:ll Ccntlkatc: 1s due: and p2~·able. The 
ArchitL"Ct'~ tinaJ C:c:rt1tk:lle for P:l\'ment will con.~mute :a furtlier 
rc:prc:5ent:aunn that conditions l~~ted in Subp-.araw:wph 9.1U.~ :as. 
precetJc:nt tn rhe C:untr:ctur·~ being entitled tn final p:ayment 
h:ave hccn fulfalled. 

9.10.2 Neither final pa~·ment nor any rema1n1ng retained 
percent:lRe sh::Ul become due until the Contractor 5Ubmlts to 
the Architect ( 1) an affidavit 1hat payrolls. hills for materials :and 
equipment. and mher if)debtc:tlness connected wtth the Work 
for which the Owner or the Owner's propeny might be 
responsible or encumbered {less amounts withheld by Owner) 
have bc:c:n paid or otherwise satisfied, (2) a cc:nlfiate evidenc· 
inR that insur:mcc: required by the Contr:ct Oocumerus to 
remain in force :Uter final payment is currently in effect and wiD 
not be cancelled or allowed co expire until at least 30 days· 
pnor written nouce h:as been given to the Owner. (3) a written 
statemert'i that the Contr:actor knows of no subswui21 re:ason 
that the: insurance · \\'IU not be· renewable to cover the period 
required by the Contract Oocwnents. (4) consent of surety, if 
any. to final pavment md (5), if required by the Owner, other 
data establishing payment or satisfaction of obligations, such as 
receipts. releases and waivers of liens. cl2ims, security interests 
or encumbrances ansing out of the Contr2Ct, to che extent ~d 
in such form :as rna~· be: designated by the Owner. If 2 Subcon­
tr:actor refuses to furnish :z relc::~Sc: or waiver required by the 
Owner. the= Contr:actor mav furnish a bond satisfac.'tory ro the 
Owner to indemnify the Owner apn~t such lien. If such lien 
remains unsatistic:d after payments are m2de. the Contr.actor 
sh:a.U refund to the Owner all money that the Owner may be 
compelled to pay in discharging such lien, including :all costs 
and re250nable attorneys· fees. · 

9.10.3 If. after Subst:anti:al Completion nf the Work. final com· 
pletion thereof i.~ m:atc:ri:ally del:ayed throu~ no f:ault of the 
Cuntr.actor or b\· issU211ce of Change Orders :atTecting fimal 
completion. and the Architect so confirms. the Owner shall. 
upon :applic::mon hy the Contractor :and L'ertiftc:atk>n h~ the 
Architea. :~nd ~·lthuut temianating the Contr:lct. m:lke 1)2ymc:nt 
nt' the b:al.ancc: due fur rh:zt portion ut· the Wnrk fully completed 
anu ac.:c.:c:pteu. If the rc:m:linin~ b.al:ance t(Jr Work not fully c.:nm· 
pletetl or cnrrc:c:tc:d is less than ret:tin:atte stipubtc:U in the Con­
tr:IL't Oocument5. :and if bonds have bc:c:n furnished. the written 
(()O~~nt or ~uret~· to f':l\"mcnt of. the h:abncc uue for that por­
tion ol the Work tully completed and :ac.:ceptc:d sh:tJI he submit· 
tell b~· the Cumr:1c.:tur uJ.thc :\rchitc...-.:t pnur co c.:cnilk:uiun ot' 
suc:h i1a~·mc:nt. Suc.:h payment sh:.all he malic umJc:r tc:rms and 
cunllitiun.~ gu\·cmln~ tin:d p:a~·mcnt. c~L't:pt th:at it ~hall not 
c.;unsututc a w:u\·er nt d:.lim.<ii. The makinK ua· tln:aJ p-.avmc:nt sh:.11l 
~..unsututc ;1 W:ti\'C!r or cl;unts by the 0\\.'ncr :15 PRJ\'kl~-d in Sub-
p:&rJ!(rJph ·•·-~· ~. 

9.10'.4 Ac.:ccpt:anc.:e of final p-.&ymcnt by the: Cuntr:tctor. a Sub· 
cnntr:~ctor nr materi:ll ~upplier sh:a.U con.~itute :a waiver of 
c:l:.aians hy rh:.ar p:an-c c:xc:~-pt thusc: pi'C:'·iuust~· m:&Uc in wriun~ 
and ic.Jcntiticll h~· rh;&t pay« :L'i unsettled o&t the time: ut· lln:al 
AppliL-ati• m tc Jt Parmcnt. Such w-.Uvers ~h~l he in ;&uwtkJn tu 
the w:ta\·er c.Jc:sc:rtbal in SubJY.Ir:IKf".lph -t.j. -;, 
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ARTICLE 10 

~ PROTECTION OF PERSONS AND PROPERTY 
1( t SAFETY PRECAUTIONS AND PROGRAMS 

1 0.1. 1 Tlu: Contr:n.1ur sh:all he rcspun.~ihle for initi;~uny,c, rnaul· 
t:.anuu~ :uu.t 'upt:l''l!\11\~ :Ill satcty JUe<.:auuuns and prut(r:unlt 111 
c.:unncc.:uun wnh the perlurmam.:e ol the Comr:a<.:t. 

10.1.2 In the c\·cm the Cumr-.u.:tnr encounters un 1he site 
matenal re:ason:ably believct.l to he: :.asbestos ur pulychkmn:nc<l 
biphenyl ( l1CBl whi<.:h h:.as nur been rmdc:ret.l harmless. the: 
Cuntr-.ac.:tor shall immc:di:uely stup Wurk in the: :m:·.a afrc:ctc..-d 
and report the c.:onditiun to the Owner :md An:hitc:c.:ttn writin~. 
The Wurk in the affected :uc:~ sh:&.ll not thereafter be resumed 
except by wriuen agreement uf the: Owner and Cuntrac..1or it" in 
f2ct the material is asbestos or polychlorin2ted biphenyl (PCB) 
and h~ not been rendered harmless. The Wnrk in the 2t"fe<.1cd 
:.U'C'J shall' be resumed in the absence of asbestos ur polychluri­
n:uc:d biphenyl CPCBl. or when it has bc:c:n rendered harmless. 
by written agreement of the Owner :md <.:omr:~ctor, ur in 
:u.:cordance With final uc:tc:rmin2tion hv the Architect on which 
arbatr:uinn has nnt been dem2nded, "ur bv arbitration under 
Article: -4. . 

10. 1.3 The: Cuntr-.actor shall nut he required pursuant to Article 
7 to perl(mn v.:ithuut c..:onsem any Wurk rel:mng to asbestos or 
pulydtlorinatcd btphenyl (PCB). 

10.1.4 Tu the: fullest extent permitted by I:J.w. the: Owner ~h211 
indemnify and hokJ harmless the Cumr-.1ctor. Architect, Archi· 
teet's consultants :lrld agents and employees of my uf them 
fmm and :a~ainst do&ims. d:.lmagc:s. losses and c:xpc:nsc:s, includ· 

Jill' but not limited tu attorneys· fees. :&ri.4iin~ out uf ur rc:sultinR 
,mn pc:rtorm2ncc: of the Work in the affected :uea if in faa the 

m~ttcri:ll is :.asbestos nr polychlorinated biphenyl (PCB) and has 
nc>t been rendered harmlc:ss. provided th:at such claim. d2rn:~ge. 
loss or expense: is :J.ttributablc: to bodily injury. sickness. uisc'.asc 
or doth. or tu injury to or destruction uf t:mgsble property 
(orhc:r thm the Wurk itself) including luss of usc resulting 
therefrom. but only to the extent cau.41Cd in whole or in p2rt by 
nel(ligc:m ac..:ts or om1ssic.ms of the Owner, anyone uircctly or 
indirectly employed hy the Owner or :anyone thr whusc acts 
the: O~•nc:r may be liable. reg:ardless nf whether or not such 
c..:laim. uamagc:. loss nr expense is c:aused in p-.an by a party 
indemnified hereunder. Such ublig:ation ~ruall not be: construed 
to ne~te, abriURC:. or reduce other rights or oblig;&tions of 
indcmmt y which v.:ould uthc:rwisc: exist as tu a p-.any ur person 
ucscribed in this Subrr.ar.agr.aph 10. t..t. 

10,2 SAFETY OF PERSONS AND PROPERTY 

10.2.1 The Cuntr.actor shall take re~.•;un:ahlc: pf(."C'.lulinn.~ fnr 
":tfct\' • ,f. anll shall prnvi~ ra~,n:able pmtc.."t.1iun m prevent 
t..laJmt~c. in1ur~· or Ius." tu: 

. 1 employe~ on the Work .and uthc:r pc:r.;uns who m:~y 
he :ttfc<.:ted thc:rehy: 

.2 the Work and m:ttc:rialo; :and ec.tuipmem to he: incnrpn­
r:ned therein. whether in ~tor:tJ!lC on or otr the site. 
unuer care. l:lL'itody or c..:nmrol uf the Cuntr-.&ctur ur 
the Cuntr-Jc.:tur"s Subcuntr-.acturs ur Sub-subcontr:lC· 
u,r~: :mu 

.3 ',thcr prupc:rty ~t the: site ur :adjacc."t\t thereto. suc..:h :.as 
trc.<t.-s. shruhs, lawn.'i, walks. p·.an.-mcnL,, nr.&uwa\·s. 
"itructUR!'i anu utilities nut Uei~tc..'tl fur remnv:al. reki­
c..:atKJn ur n:pl:acc.1tlc..-nt in the: c.:uur.;c uf c.·un"itru<.:tiun. 

1 0.2.2 Tile: Cuntrac..1ur sh:&ll J(a\'C: notic..'CS :and <.."umply with 
;tpplic::.thle l~v..·lll. c m.lin:antc:s. rulc..-s. rt:Rubuun.'i and l:lwful urdc:rs 
ut puhlic :~uthuratic:s hC".arang on s21c:ty uf persons ur prupc:ny or 
their prutc:c.:tiun from tU!nage. UliUfY ur los.'i. 

1 0.2.3 The Contractor sh:lll erect :Uld maint:J.Ul. as required hy 
cxtsunst c.:onditiuns :md pc:rturm:ance nt' the: Cuntrac:t. rc-.asun­
:ahlc 'Jit:ltuardo; lor ':llcty am.l protc..-ctinn. inc..:ludinK pnsunK 
uanJ(er 'if(ll:i :and cnhc:r w2manJ(S :atco~insr h:u.:arc.Js. prnmui~UnK 
.o;:afc:ty rc.:y,cul:llluns :and nmifying owners and users uf ~dj:k:cnt 
sitc:s anc.J uulitic:s. 

1 0.2.4 When WiC ur stor;age nf c:xplusivcs ur uthc:r h2Z:udous 
m:nen:alo; or c:quapmcnt ur unu.'iu:d mc:thuds ;are nccess:~r~· for 
c:xc:c.."Uti()n of the Work. the <.:ontr:1c..1or lihall c:xc:n:isc: utmost 
c..::1re and carry c m ~uc.:h activities under supcn·isk>n uf properly 
qualifaec.J personnel. 

1 0.2.5 The <.:ontr2c..1nr shall promptly rcmc<Jy c.JamaKC md loss 
(other than dam:~.ge nr los., insured under propcny insur:utcc 
required by the <.:ontr.lct Ocx:uments) to propeny referred to in 
Clauses lU.l.l.l and to.l.l.j <."':lusc:d in whule or in p:ut hy the 
Contractor, a Subcnnuxtor. 2 Sub-~ubconuxtor. or anyone 
c.Jirc..-ctly ur indirectly cmplu~·cc.J by any or thcn1. or by :anyone 
fur who~ 2c..1s the~· may he li2ble and for which the Contnc::tor 
is responsible under Clauses tu.l.l..l :and 10.2.1.3. except 
\J2m2ge-'t ,r loss attributable to ac..u or omissions of the Owner 
or Architect or :myone wrectly or indirectly employed by 
either of them, or by :anyone for whose acts either of them may 
be liable. ;.and not :aunbut2blc to the fault or negligence of the 
Contr-.actor. The fofCJtUing ubliK:J.tiOns ·"~he Contnctor :an: in 
:~dditiun to the Contr2ctor"s obligations uncJc:r P2ngnph .}.18. 

1 0.2.6 The Cuntr.lctor sh211 dcsipte :1 responsible member of 
the Contr.lctor"s Orpliz:atiun 21 the site whose duty shall be the 
prevention uf :~ccic.Jcnts. This person 5!1211 be the Contr.lctor',; 
~uperimendc:nt unless otherwise c.Jcsignatcc.J by the Contnctor 
in writing to the: ov.·ner and Architect. 

1 0.2. 7 The Contr.lctor shall not load or pennit :any pan of the 
construction or site tu be loadc:cJ so as to endanger its S2lety. · 

10.3 EMERGENaES. ~ 

10.3.1 In :U\ c:mer~enc..-y alfec.1inR satcty ufpcrsons or prupeny, 
the Cuntra<.:tnr shall act. at the Cuntr-.ac.:mr·~ discretion. tu pre· 
vc:nr threatened dam:aRc:. iniu11· ur loss. Additioaul compc:nsa· 
tinn ur extcns&un of tunc: claimed hy the: Contractor on ac..-count 
of m c:merllc:nc..:~· shall he: detcnnaned as pn>VIdc:d in Paragraph 
4.3 anc.J Artacle 7. 

ARTICLE 11 

INSURANCE AND BONDS 
11.1 CONTAACTOR"S UABlUTY INSURANCE 

11. 1.1 Tl tc <,;, nur:tctur. ~hall purch:L'iC frnm :Uld m:Unt:ain in :a 
~ump:mv ur ~ump:ames lawtully authurizc.."C.l lU du hlL'iine~S in 
the: JUrts\Jic..:tiun ul whic..:h the: PnJIC.."t:t is lncatc:c.J ~uc.:h insur-.anc."C :L'i 
v..·ill protc..-ct. ttle Cuntr"J<..1ur trom c..:bimo; sc:t lbnh bc:low ""hic:h 
ma\· ;tnsc: out nf ur rc..":'ult t"rnm the <.:ontractur's upc:r-.atiun.'i 
unc.lcr the: C.:ontr-.ac.:t Jm.l for whic..:h the C.:untr-.ac.:tur m:~v he: lc.~lly 
li:ahle. whc..1her such upc:r-.auuns he b~· the C.mtr.actur ~r hy :1 

Sub<.:ontr-.actur ur by :anyone wrc:c..1ly ur inc.Jir&.-ctly c:mpluyc:c.J by 
:any ut them. or hy anyone: tbr whose ac.u :any ur them m:ay be: 
liahlc: 

. t c..:laims under wurkers· or "·nrkanc:n·s compctl.'i;itkm. 
\Ji$1bilit~· hc:nc:tit and uthc:r Simibt .. mpluyc..oe ll\."llCiit ~15 
which :~re :rpplic.::lhlt tn the \Vurk tn he pc:rtumw..-d: 
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) 
.2 cbim'i fur d:.magcs hc .. -c:.~u'iC uf he Klily injUI)". uccupa· 

tiunal sic.:knc:s.~ m: .. c)ist.M.asc:. ur c.JC".llh uf the Cuntr:u.1or"s 
emplnycei: 

.3 daim5 for d:li11:1RC:S hcc..-:ausc nf bocJily injury, sicknes.~ 
nr disc..-.asc. ur dc-Jth uf my pcrStm mher thiln the Cun· 
tr~ctnr"!; employ~: 

.. 4 danns h ,r lbnl:&J(C:."!'i insured h~· lL\lrJl pe~' utal injury 
liability cuvcrJJ(C "-'hich arc sustainctJ ( t) hy :.a person 
as a result of an ulfense directl~· or mtlirectly related tu 
cmpl<,ymc:nt ,,f such pc:r~m h)' the <.:umractnr, ur (.!) 
by another pcrsun: 

.5 claims for c.bmaJ(~. other th:an tu the Work itself, 
hcc."'Juse of intu~· to or d~truc..1ion uf t:anwble prnp· 
c:rty. indudinK luss uf use result inK therefrom: 

• 8 claims for d:unaRCS because uf bodily injury. de:ath of . 
a person or propcny d2mage arising out of owner· 
ship, maintenmce ur usc of a motor vehicle: and 

• 7 daim~ involvinR c:onrractual liabilit)' insurance :tppli· 
c:ablc to the Cuntr:lctor" s obliR3tinn.~ under P:aragraph 
3.1R. 

11.1.2 TI1c: insurance required by Subpar:IRr:aph I I .1.1 ~haJJ be •• 
written fur nut less than limits of liability spcc.if&ed in the: Cun· 
tr:~c:t Documents or required by l:lw. whichever coverage is 
grc-.ner. Coverages. whether wriuen un an uccurrence or 
churns-made basas, shllll .be maintained without interruption 
from dtate of commencement of the Work until d2te of final 
payment and tennin:uiun of my coverage required to be main· 
tained :&Iter fin21 payment. 

11.1.3 Certificates of Insurance :acceptable to the Owner shall 
be filed with the Owner prior to commencement of the Work. 
These <.:ertificates and the insurance policies required by this 

.J Par.agr.aph 11.1 shall cont~n a provi.'lion th:at cuvc:ragcs 
' afforded under the policies wdl not be cancelled or allowed to 

expire t'ntil :u le:ast 30 days· prior written notice h:as been given 
to the Owner. If ;.ny of the foregoing insurance coverages are 
required to remain in force after fanal payment and are reason· 
ably available. an additional cenifiC2te evidencing contin'll2tiun 
of such coverage shall be submiued with the ftnal Application 
for Payment :.s required by Subpar:agr:aph 9.10.2. lnfonnatiun 
concerning reduction of coverage shall be furnished by the 
Comr:~ctor with rC2SOnable pmmpmess in accordance with lhe 
Conrr:~ctor·s inform:ation and belief. 

11.2 OWNER'S UABIUTY INSURANCE 

11.2. 1 The Owner sh:dl be rc:spunsible for purch:&.'iinK and 
maimaininR the Owner'~ usu:d li.olbility in.,ur:~nc.:e. Option:dly, 
the ( >wner may purchase: and maintain uther insur:ance for self· 
prmec.:tiun apnst chlilns which m:ay :ui5c: from upcr:ations 
under the Contract. The Contractor shaJl not be responsible 
for purchasing iltld m:aintaining this optkmal Owner's li2biUty 
insurance unless spcdfk:a.lly required by the Contr:lCt 
D<K:untenL'i .. 

11.3 PROPERTY INSURANCE 

11.3.1 Unlc..'!'L'i urhcrwisc provided, the Owner shall purcha.41C 
and m:tincain, in a c:ump-.an\' or companies lawfully :authun1.ed 
ro du hlL'\illc..'!'l." in the juri~lk1ion in "'·hidl the l,mi~, i~ 
lcx::nc.."\.1. propc:ny insurJncc.: in the: :unuunt of the initial Con· 
trJc.:t Sum a." well :L" ~uhsc..-quc..'llr muditkatiun~ thc:retn fur the. 
enrire Work at the site nn a replacement cost b:lsi.'i without \'UI· 

unt:arv lh.:duc.:Uhlc..-s. Such prnpeny insur.mc:c shall he m:Un· 
cainclt. unless uchcrwi.oic pruvided in the CunlrJct Ucx:uments 
or uthcrwisc 3J(CC!C..'ti in writinM hy :dlper~llls :u1d c:milics whu 
:uc henelkiarics nf such insur:an~-c. unul final pa~·mc..-nt ha.~ hc:en 
made a.~ provided in l':tr:IJU"Jph 9. I U ur until nu pcrsun ur t.'lltity 

cnhc..'f' rhan the < >wncr h:L~ an in'iur.ahlc amen:sc in the prtl{1Cn\· 
rcquamJ hy rhi.~ Par.&Ar:lf1h II .. \ en he cm·ercd. whic..·hC\·cr is 
earlier. Thi.~ ln~ur~nce 5hall include intei'QiCS ur the Owner. the 
Cunrrxtur. Suhc..lmtr.ac.1c.m; and Sub·sutx.:untrac..1urs in the 
Wnrk. 

11.3.1.1 Propcny in~urJnce shall he on an :dl·risk pulicv fn~ 
:.and ~h:dl insure :aMaln!\1 the perils uf fire :ant! extended c:u.verJMC 
~mcJ phy-.ical lns.'i ur tJ:un:."'c includinM. wirhnur tluplk"::tiun uf 
c:over:alle. theft, v:mW&Ii."im. m21iciuuo; maschicf. cullap5e. faL"iC· 
work. temporary huiltlinMS and debris remuvaJ including 
dcmulitiun uccasiuncd by cnfurccmenr uf :my applic.."::blc 1qc:z.1 
requirements. and sh:&ll t.'l>\·cr rc-.asunablc cumpcn52tiun fur 
Architect· s ~rvtec:s and expcn50 required :&.~ :1 re5ult c ,r ~uch 
in~uretl loss. <:nvcr:IJCC fur nthc:r pcril~t ~:Ill nnr be R."quirc:c.l 
unlcM nrhcrwisc provided in rhe Cuntract DocumenL~ . 

11.3.1.2 If the Owner doCs not intend to purctwc such prop. 
erty in.~urance required by the Contract and with :ill of the 
coverages in the. :unount described above. the Owner sh211 sn· 
inform the Cuncr:actor in writing prior to c..·ommenc.1:menc of 
the Wnrk. The Contr:actor may then effect in..;urance which will 
protct.1 the interest.~ uf the <.;untr:K:tor. Subcontractors :and Sub· 
suhc.:ontr.&c..1ors in the Wurk. md by appropriate Owtge Ordc."f 
the C.."USl thereof shall be ch:arged co the·OWncr. If the wntrac· 
cur is WlmaK':d by the failure ur n~c:ct uf the: Owner to pur· 
chasa.-or maintain insuranc.-c: :IS described above. wkhuut su 
notifying the Contractor. then the Owner mall bear 311 reason·. 
able coscs properly attributable thereto. 

11.3.1.3 If rhe pmpeny insurance requires minimum deducli· 
bles md such deductibles are identifled in the Cuntr.act Oocu· 
mencs, the Contractor shaJJ pay c.'OStS not covered bcause of 
such deductibles. If the Owner ur insurer incrc:asc:s the requited 
minimum deduc..'tibles above the amounu so idcntifled or if the 
Owner elects to purch2.~ this in.~urznce with volunW)· dc:duc· 
tible amounts, the Owner shall he responsible for payment uf 
the additional costs nUt covered bcc2use of such incre:lscd or 
voluntary deductiblcs. If deductibles are not identified in the 
Contract DocumentS. the Owner sh:aU pay costS not covered 
because of deductibles. 

11.3.1.4 Unlc:s.~ mherwi.o;c pruvidcd in the Contr:ac..1 Oucu· 
ments. this property insur.mcc sh211 cover pc•nions of the Wurk 
5tored uff the 5ite :after wriuen ;appruv-.&1 uf the Owner at thee 
value cstabli.o;hed in the appmv:&l. and also poniuns of &he Work 
in tr:,an.-;it. 

11.3.2 Bollef and Machinery Insurance. The ownl"1' ~h:dl 
pun:ha.'ie ;tnc.J maintain be •iter and machinerr in.'iurJnn· 
requtrcd hy the Cuntrxt ~ k:UillC."IlL~t nr by law. which sh:dl 
spct:tiK:all\· c:nver such ins~n:d nhic:Ct'i cJurinJl iat.o;c:dlatinn and 
until fin:d acceptance by the Owner; thi.'i insurJnc.:c shall inducJc 
interests ut· the Owner, Cuntr.&c.1ur, Subcuntr.ac.:turs :and ~ub­
~ubcuntr.auurs in the Wurk. and the Owner and Cuncr.actur 
!\h;dl he: n:uncd in.sun:us. 

11.3.3 Lou of UM.Insurance. TI1c O"-·nc:r. :&t the t >"-·ncr s 
option. m:ay purcll:L"iC :ant! m:aam:ain oouch itt.,.urance :L" '"ill 
insure: the Ownc..-r :IM:Jinsl kJs.~ nf u.'iC uf the Owner's prupc:ny 
tluc: tn lire or nther t~rdo;. huwc..-ver l'iiU.'iC..'\J. TI1e: < >wnc:r 
w:.ivc..-s ;&tl riJdus uf :a:lknt :.&Jl:lin."t the Cumr.ac..1ur tur lt~'i uf u.o;c 
ot the Owner's prnpcny. indudinJl c..-cnl.'iC."qUcnuallus."K.-s due to 
tire or other h:&r.lrd'i huwc:vcr t.":lU'iC.'\J. 

11.3.4 If the Cuntrxtor n.-que~t5 in "-'ritinR that in.~ur:ancc tor 
ri.'ik.~ uthcr th:tn lhlJSC d~ribccJ herein nr fur mher ~pc:cial h:u· 
ards he include..'\! in the prupcrt\· insur:u'k-c pulk:y. the: 0\\·ncr 
sh~l. if pus."iblc. indullc such in ... ur:mc..-c. :.and the: c:ns& thc:n.•uf 
sh:all he c:hafllC'd co the Cunuxtnr by :l(lf'Rif'natc <lt:m!(c: 
Order. 

20 A201·1987 
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11.3.5 If durinR the Project construction pcriocJ the Owner 
insures properties, re-.11 or personal ur bolh, :uJtuining ur :ac.Ji~· 

~ent to the site by propcny insurance under policies scp:ar.nc 
.rom those insurinR the Project, ur if mer tinal payment prop­

eny insur:mce is to be provided on the completed Project 
through a policy ur policies ocher than th<>5e insurinR the Prot· 
ect ourmg rhc cunstrucuun pc:nnd. the Ownc:r shall w:u\'c: ;lil 
riR)us in accordance with the terms of Subpar .. gr.lph ll.j. 7 rur 
d2magcs caused by fire nr other penis <.·overed by this ~mce 
propcny insunnce. All scpar:ate policies shaU pnJvide this 
waiver of subrogation by enuurscment or otherwise. 

11.3.6 Before un exposure to loss may occur. the Owner shall 
tile with the Contr:actor :a copy of c:ach policy th:u induuc.:s 
insur:ance cover:IRCS rcquucd by chis P:li'2R1'2Ph 11.3. E:lch 
pblicy shall contain idl gener:aUy appliable c:on<.Jition~. <.Jefini· 
tions, exclusions and endorsemenlS rebted to this Project. E3c.:h 
polJcy s~all contain a provision that the policy wW not be 
c.ancelled or allowed to expire until at least 30 days' prior writ· 
ten notice has been given to the Contractor. 

11.3.7 Walvera of Subrogation. The Owner and Q>ntr:lctor 
waive :all rights against ( 1) cch other md any of their subcon· 
tncrors. sub-subcontractors. agent• md employees. exh of the 
mher. md (2) the Architect. Architect's consultants. sqnrate 
contractors described in Article 6, if my. and any of their sub· 
contr:~ctors. sub·subcontr:actors. agents and employees. for 
<.J:unagcs caused by fire or other perils to the extent covered by 
propc:ny in.,urance obtained pursU21\t to this Par:agnph 1 t .j or 
other propc:ny insur.ance applicable to the Work. except such 
rights as they have to proceeds of such insurance held by the 
Owner 3S fiduciary. The Owner or Contr2ctor, as appropri2te, 
shall require of the Architect, Architect's consulru~ts. sc:par2te 
.:ontractors described in Anicle 6. if any, and the subcontf2C· 

lflltOrs, sub-subcontractors, agcnlS and employees of any of them. 
by 3ppropriate agrc:c:ments. written where legally required for 
v:Ui<.Jtt~·. simibr waivers each in favor of Olhc:r panics enum· 
er2ted herein. The policies shall provide such waivers of sub~ 
gatiun by endorsement or otherwise. A waiver of subrogation 
shall be effective as to a person or entity even though that per· 
son ur entity would otherwase have a duty of indemnification. 
contractU21 ~Jr otherwise, did not pay the insur:ancc premium 
directly or indirectly. and whether or not the person or entity 
had an insur:able interest in the propeny damaged. 

11.3.8 A loss insured under Owner·~ propeny in.•ur:mce sh:all 
be :~diustc:d by the Owner JS tiduc.:a:ary :and made payable to the 
Owner as tiduct:ary fur the insureds, as their interests may 
:appe-.1r. subjc:ct to requirements of :my 2ppllable mongaRce 
clause :am.J of Subp:a~$Cr:aph ll.j.IO. The Contrzctor shall P'~Y 
Subcontractors their ;usr shan:s of lnsur:ance pruc:eeds received 
by the Contr:actor. :and by :appropri2te :queemenu. written 
where legally required for v:aJi~ty, shaJJ require Subcontractms 
m make: p:aymc:nts to their Sub·sub<.-ontf2CtUrs in simibr 
m4lnner. 

11.3.9 If required in writing by :a party in interest. the Ow~ 
a:; ti<.Juci:try "hall. upon occurrence of :in insured lul\.~. Mive 
hond fur proper pcrfurm:ancc of che Owner's duties. The cost 
• Jt" required huncJ.tt sh:all he: ch:trRcd aM:Unst proceeds received :&.• 

fic.Juci:ary. The 09•ner shidl cJepusit in :1 .scp-Jr:lte acc()unr pn,. 
c:c:cds ~, received. which lhe Owner shall distribute in xcor· 
<.l<Ulc.:c with such ~Jln:emcnt as the p:anlc:s in intere5t rruay re:zc.:h. 
or in :.ac:cur<.bnc.:c: with an :.arbit~tion :aW2l'CJ ·in which cae the 
.,nx:cdurc: ~h:dl he as pnJVidc:d in P:u:lgr:aph oi • .t;. If after such 
.us.~ no othc:r spc:ci:al agreement i.'i mac.Jc:. rc:pl:lc:ement of d:am· 
:lKc:tl pn,pc:ny shall be: covered by :appmprtue ChanRe Order. 

11.3.10 Tite C >wnc:r ~ ,ticJuc.:a:ary sh:.tll h:1ve puwcr ru :ac.Jiu.'it :&ncJ 
sculc: :a Ius.~ wuh im;urc:~ unlc:s., one of the: Jnnaes in interc::il 
shallohjcct in wnting within live c.bys :after uc:cu"en<.-c uf luss 
to lhc: Owner"s exercL~ uf this power: if such nbtection he: 
m:.ade, :a.rhirr:uors sh:all he c.:huscn :&.• pmvic.JecJ in P:u2Rr.~ph -4 • .t;. 
The Owner :&.'i tiduci:&ry ~hilll. in th3t c.:asc:. m:ake seulemc:nt with 
insurers ut a<.:con.lancc \Vilh .. un.-ctiuns uf sudl :lthitr~turs. If 
<.JL'itnhuuun ut' insurJncc: pmc.:ccd.'i h~· arbitratiOn L'i requarc:d. 
the :u-bitrJturs wall ~irec.:t suc.:h distribution. 

11.3.11 P:anaal nct.-up:anc.:y nr u.~ in :accorcJ:ance with P:ar.aw:aph 
9.9 -.hall nnr commc:nce unulrhe insur:znce comp:any ur cnm­
p:anaet pruvidinw prnpc:ny tn5ur.mce h:ave consented tu such 
pani:.tl uc.:cup:mc:y or U.'iC by endorsement ur utherwi.~. The 
Owner and rhc: Conr~ctor stull t:.ake rc:J.SOn:ablc: steps to obram 
c.:unsc:nt of the in~ur:an<.-c: c.:omp-my nr comp-.anic:s :md shall. 
without rnutu:aJ written consent. t2ke no action with respc:a to 
pani:d nccupmcy or use that would c.-ausc ancellatiun, lapse or 
reduction of insur:ance. 

11.4 PERFORMANCE BOND AND PAYMENT BOND 

11.4.1 The Owner shall have the right to require the Contrx· 
tor ro furnish bonds covering faithful pcrformmcc of the. Con· 
cract and payment of obligations arising thereunder as stipu· 
lated in bidding requirements or ~pecit'IC2lly required in the 
Contra• Documents on the date of execution of the Contna. 

11.4.2 Upon the request of illlY person or entity appc:2ting to 
be :a pOlcntial hcnef&e~ry of bonds covering p:aymetu of oblip 
tion., arising under the Contr.lct. ·the Contr2c:tor shall promptly · 
furnish a c:opy or the bonds or shall permit a copy to be made. 

ARTICLE 12 

UNCOVERING AND CORRECTION OF WORK 
12.1 .- UNCOVERING OF WORK 

12.1.1 If a ponion uf the Wnrk is covered t."'ntf2rY to the 
Archite<."t's request nr to requirements specifically expressed in 
the <.:ontr:act Documents. it must. if required in writing by the 
Architect, be uncovered for the Architc:<."t's obsc:rv:nion md be 
rc:pl2ced :u the Contr:actor·s expense without change in the 
Contract Time:. 

12.1.2 lf a punion uf the Wurk has hec:n c.;ovc:recJ whic:h the 
Architect ha.~ nut spccifiCllly reque~ted t() observe prior to its 
being t.1J\"ercc.J. lhe Architect m:a}· request tu ~:c: suc.:h Wurk and 
it sh:.all he uncovered by the Cnnt~f."lor. If suc:h ~·urk is in 
accurd:Ulcc: "'"ith chc: Cunrr:zc."t Do<.-uments. costs nf uncover· 
inM and repl:.ac.:c:ment shall. by appmpriatc: <.:han~e Order. be 
ch:.&r(~c:U tn the Owner. If suc.:h Wnrk is not in :~e:curdan<.'e with 
the Contract OcJ<.-uments, the Cuntr:a<.'tor sh211 pay such costs 
unless the: <.11n<.JitkJn w-.a.<li c."oolJ.'ietJ by the Owner ur ;a sc:p:.ar:~tc: 

<.:umrnctor in whic:h C:\'t:~t the Owner sh:.all he: rcspun.o;ihle tc>r 
p:symc:nt uf such coslS. 

12.2 CORRECTION OF WORK 

12.2.1 The CuntrJc.:rur shall promptly c.:urrc::t.1 Wurk rc:i<.-c:tccJ 
hy the ArchiU.'t:t ur t':ailin~ tu '-=c'"i·urm to the rc:qu•rcmenL'5 uf 
th~ Cumr:a<.:t Du~umc:ms. \\'hc:thc:r oh5erv~:tJ bc:tcm: or aftc:r 
Suh~c:tnt~l < :umplc:tit »n :anc.J whether t •r nut f:abric."oorc:tJ. insc:.allc.'\J 
ur compl$-'tC.'CJ. The Cuntl'il<."tur sh~l bc:ar cosl'i ul currc.'<.1tntc 
such n:j\.'<.1cd Wnrk. incluc.JinM acJditk>n:d resting :and iO.'ifX."C· 
linn~ and ~um~'ll~:llinn fur the: Ard1itc:c.1"s :K.'n'ic:cs and 
c:xpcn'iei m:.tc.Jc nc.-c:~'\tlry lhc:rc:by . 

12.2.2 If. \\·ithin nne yc::u :.after the: d2te uf Subst:.anti:al C:umpk:· 
tiun of the: Wurk ur ~etiJCn:.atc:d puniun thc:rcul. ur ~tier the c.btc: 
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for commencement or 'N3rr.unies established under Sub­
pmRnph 9. 9 .I. or by rcnns or :m :appliable spccaal wamntv 

\ required by the Contrxt DocumenL•. :any of the Work is found 
to be not in accordance with the requirements or the Contrxt 
Documents, the Contr:actor shd correct it promptly :after 
receipt of written norice from rhe Owner to do so unle;s the 
Owner h2S previously giVen rhe Contr.tctor a written :~ccep· 
tance of such condition. This period of one ye:u shall be 
extended with respect to ponions of Work first performed ;~fter 
Substantial Compleuon by the peraod of time between Subst:m­
tiaJ Completion and rhe actual performance of the Work. This 
oblig:ztion under this Subpara~r:aph ll.l.2 shall survive :accep· 
tance uf the Work under the Contnct :md termination of the 
Conu:zct. The Owner shaD give such notice promptlv :~fter dis· 
cover}' or the condition. · 

12.2.3 The Contactor shall remove from the site ponions of 
the Work which ue not in accordance with the requirements 
of the Contact Documents and are neither corrected by the 
Contractor nor accepted by the Owner. 

12.2.4 If the Contactor fails to correct nonconforming Work 
within a rc:zsonable time, the Owner may correct it in accor­
dance with P:zagraph 2.4. If the Contr:~ctor does not proceed 
wath correction of such nonconforming Work within a re:ISOn· 
able time ftxcd by written notice from the Architect. the Owne. 
may remove it :and store the salvable materials or equipment at 
the Contactor's expense:. If the Contactor does not pay costs 
of such removal and stoage within ten cbys after written 
notice. the Owner may upon ten additional days' written 
notice sell such materials and equipment at auction or at private 
sale ~d shall account for the proceeds thereof. :zfter deducting 
costs and d2rnagcs that should luvc been borne by the Con­
tractor. including compensation for the Architect's services :md 
expenses made necessary thereby. If such proceeds of sale do 
not cover costs which the Contractor should have borne. the 
Comr:act Sum shall be reduced by the deficiency. If payments 
then or thereafter due the Contractor :arc not sutncicnt to cover 
such amount, the Contractor sh2JI pay the difference to the 
Owner. 

12.2.5 The Contractor sh2U bear the cost of correcting 
destroyed or d2maged construction. whether completed or 
partially completed, of the Owner or sepaate contractors 
caused by the Contractor·s correction or removal of Work 
which is nOt in :accord:lnce with the requirements of the Con­
tract Documents. 

12.2.6 Nothing contained in this P:zragr:zph 12.2 sh211 be con· 
struc:d to establish a period uf limitation With respec:t to other 
oblitptions which the Contractor migtu have under the Con· 
tract Documents. Establishment of the time periOd uf one year 
:as described in Subpar:zgaph 12.2.2 relates only to the specific 
ublig:atiun of the Contractor to correct the Work. :and h2S no 
relalion.~hip to t!lc time within which the obligation to comply 
with the Cnntr:~ct Oocwnents m:~y be sought to be enforced. 
nor to the time within which procecdinMS m:ay be cummc:ncc:d 
to ~t:ablish the Contr:actor' s li4ability with respect to the: <.::un­
tr:tctur'5 ubligaeiuns mhc:r than spccific..-:111~· to correct the Work. 

12.3 ACCEPTANCE OF NONCONFORMING WORK 

12.3.1 If the Owner prefer.; to :&ccc:pt Wnrk which is not in 
:~ccnrd:lncc: with the requirements of the: Contr:act Documents. 
the Owner may do so instead of requaring its removal :&nd cor­
rectinn. in which case the Cuntr:act Sum will ~ reduced 3S 

:apprupriate :and equitable:. Such :adju:ument shall he: effected 
whether nr nut tin:.l p-.ayment h:ls been made. 

ARTICLE 13 
t 

MISCELLANEOUS PROVISIONS 
13.1 GOVERNING LAW 

13.1.1 The Contract shall he governed by the law of the pbce 
where the: Prorc:tt L~ loc:ued. 

13.2 SUCCESSOAS ANO ASSIGNS 

13.2.1 The Owner md Contractor respeCtively bind them­
selves. their partners. successors, :assigns and lcg;a1 representa­
tives to the mhcr pany herc:ro and tn panncrs. succcs.~nrs. 
assi~ and legal representatives nf such other pany in n:5pcct 

to c.."'vcn:uns. ~weemenrs and ubli~~Ptions contained in the Con­
tr:zet Documents. ~cicher pany to the Contract shall u~iWl the 
Cunrr:~ct as a whole without wriucn consent of the other. If 
either pany auempcs to make such an assignment without such 
consent, that pany shall nevcnhclcss remam legally responsible 
for ~ obligations under the Contract. 

13.3 WRI'M'EH NOTICE 

13.3.1 Wriuen noricc shall be deemed to luvc been duJy 
served if delivered in person to the individual or a member or 
the firm or entity ur ro m officer or the corporacion for which it 
was in""dcd. or if delivered at or sent by registered or certified 
mail to the last business address known to the party giving 
notice. · 

13.4 RIGHTS AND REMEDIES 

13.4.1 Duties and obligations imposed by the Contract Oocu· 
mcnts md rightS and remedies :available thereunder shall be in 
addition to md not 2 llrnit:auon of duties. obligations. rights and 
remedies otherwise imposed or avwblc by law. · 

13.4.2 No aaion or failure to :zct hv the Owner. Archircct or 
Cuncraetor sh:aU constituce 2 ~aiver of a rtghl or duty afforded 
them under the Contr:act. nor shall such action or f:Ulure to act 
constitute approval of or acquiescence in :a breach thereunder. 
except as may be specifically agreed in wricirlg. 

13.5 TESTS AND INSPECTIONS 

13.5.1 TestS. inspections md approvals uf ponions of the 
Work required b~· the Contr:zct Documents or by laws. ordi· 
nanccs. rules. regulations nr orders of pub1ic :authorities h:a,·ing 
jurisdiction sh:aU be made :at m appropriate time. l!nlc:ss other· 
wise provided. the Comi':ICtor shaill make :arr.mgemc:nt• for 
such tests. inspections :and :appmv:lls with :an independent tc.."5t· 
inR laboratory or entity :acceptable to the Owner. or wtch the 
:appropriate public 3uthority. ~d shall bear :Ill related costs of 
tests. inspections and :approvals. The \.ontr.tctor 5h:tll give the 
Architect timet~· notice of when :and where tC:SIS oand inspc:c· 
lions arc: to be m:ade so the Architc:ct may ubr.crve such proce­
dure.•. The Owner shaJJ he-Jr cusL~ of tests. inspc:c..1ions or 
approvals whic..'h do nnt become: requirc:mcnts until alter bids 
:1rc: received ur n~oti:ltions cuncludc:d. 

13.5.2 If the: :\rchitct.1. Owner nr public aurhuritic:s ha\·inJl 
jurL'idictiun dc..orc:rm1nc: th:at poniun!' of the: Wurk require: adlli· 
tkm:ll rc:srinR. in.ttpc:\.1Km nr appruv:d nut incluclc.."d under- Sub· 
par:&Jtr.lph l :\.;.I. the Architect wall. upon written :audmrir.uaun 
from the Owner. in.'ittuct rhc: Cunu:K.:tor to an:&ke :ur.mgc:mc:nt.'i 
thr such additkmal tcsrinM. inspc:cuun nr apprt)\':tl b~· :an cntu~· 
accc:pt:zhle tn rhe Owner. :and the: Cuntr:1c..1or sh:dl JU\'C: umc:l~· 
ntKicc tu the Architect uf when and "·hen: test.~ :111c.l in.'iflC.'\.11U&l.'i 
arc: tn he: m:l<Jc: su the .-\rchil~1 m:a~· ubsc..'f\·c: suc.il pnN.'l."dun.-s. 
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The Owner shaU be:u' suc:h c:osts except 35 provided in Sub· 
paragraph 13. ~. j. 

) 
13.5.3 If suc:h procedures for testing. inspcaion ur :1pproY2J 
under Subpangr:~phs 13.5.1 md l3.c; . .z n:ve21 failure of the 
portions of the Work to comply with requirements established 

J 

by the Comr:~ct Dcx:uments. the Contl':lctor C~hall bc2r aU costs 
rnauc ncc.:c:!i~:uv hy '>uch f:zilure induding those of rcpc-Jtcu 
proc.:c:durc:s :and compensation for the Archttc:ct's scrvtcc:s ancJ 
expenses. 

13.5.4 Required c.:ertifiotes of testing, inspection or approval 
shall. unless utherwisc requared by the Contr:&ct Ducuments, be 
sc:curc:d by the Contractor :md promptly delivered to the 
Architc:<:t. 

'13.5.5 If the Architect ·is to observe tests. inspections or 
approvals required by the Contl':lct Documents. the Architect 
will cJo so promptly ;&nd. where practicable:. at the: normal pl2ce 
of testing. 

13.5.6 Tests or inspections conducted pursuant to the Con· 
tr:K't Documc:nt.'i shaU be: made: promptly to avoid unrCISOnable 
delay in the Work. 

13.6 tNTEAEST 

13.6.1 Payments due :md . unp2id under the Contr:act Docu· 
mcnts shall be2r interest from the date payment is due at such 
rate as the parties may agree upon in writing or. in the ;absence 
thereof. at the lc:gal r:atc: prevailing from time to time at the: place: 
where the Project is located. 

13.7 COMMENCEMENT OF STATUTORY 
LlMITAnON PERIOD 

13.7.1 As between the Owner and Contractor: 

• 1 Befont Substantial Completion. As to acts or failures 
to act occurring prior to the: relevant cbte of Substan· 
tial Completion. :my applicable statute nf limitations 
sh2U commence: to run :utd :my allc:ged ausc uf :.ection 
shaJI be dc:emecJ to have: accrued in anv and all c:ventS 
not later th:an such date of Substantiai Completion; 

.2 Between Substantial Completion and Final Certlfl. 
cate for Payment. As to :~cts or f:lilures to :~ct occur· 
ring subsequent to the relev:mt c.J:&te of Substo&ntial 
Completion ;&nd prior to issWUlce of the final Cc:nifi· 
cate for Paymc:nt, :my applicable statute uf limitations 
shall c.:ommence to run :and :my alleged cause: c ,f 
actk>n shall be cleemed to h;ave xcrucd in anv and all 
c:vc:ms nm later than the cbte uf issuance uf the: final 
<.:cnitic.::ne fur P..aymc:nr: :ancJ 

.3 After Final Certificate for Payment. t\s tu act5 or 
failurc..-s to ac.:t ucc..-urnntl :attc:r the: rc:lc:vant cJ:nc: uf i.'su· 
~nKc of the: linal Cc:nltic:atc: tbr l'aymc:nt. my :~ppli· 
c::ahlc st:nutc: c ,f limitation.-. sh:1ll c:ommc:ncc: tn run :~nc.J 
any :allc)tc:tl <.:au.-.c: uf action sh;dl he: cJcc:mc:cJ to have 
:~c.:<.:ruc.."<..l 111 ~•m· mcJ :Ill c\·cms nntl:ncr than the date ol 
any ac:t ur t:Zilun: tu a<.:t hy the: CumrJctur pur.iu:ant tu 

any warrJJuy pn>vidc:cJ unclcr l':arJ~rJph .t ~.the: c.J:&tc: 
nt" :Ill\' currec..1ion uf the Work or failure tu currc:c:t the: 
Wnrk h\' the <.:untrJc.:tur um.lcr l,ar.tJU'Jph I.!..!. or the: 
date ut· ~ac:tuaJ cuanmis.'iKm nf an~· uthc:r ac.:t ur failure 
to pcrtemn any duty ur ublif,tltiun hy the: ContrJc:tur 
nr owner. whichever ncc.:urs la.'it. 

ARTICLE 14 

TERMINA'nON OR SUSPENSION 
OF THE CONTRACT 

14.1 TEAMINA T10N BY THE CONTRACTOR 

14.1.1 The C:untr:~e.:tor m:ay term1nate the: Cuntr:lct if the \Vork 
is stopped for a pc:mxJ of j() <bys through no 2ct or fault of the 
<.:ontr:actor or a Subcontr:actor. Sub-subcontractor or their 
agents or -employees or :any other persons performing ponions 
of the Work under contract with the: Contractor, for any of·the 
foUowing rC250ns: 

.1 issuance of an order of a coun or other public author­
ity having juri.sdktion: 

.2 an act of government. such as a dedar.ltion of national 
emergency, m2king materw unav2iJ2ble; . 

.3 beOuse the Architect has not issued a Cc:niRcatc: for 
Payment and has not notified the: Contractor of the 
reason for withholding cc:nification as provided in 
Subparagraph 9.4.1, or because the Owner has not 
made payment on 2 Cenifiate for Payment within 
the time stated in the Contna Ocxuments; 

.4 if repe:ated suspensions. delays or interrupeions by the 
Owner :u described in P:aragr:aph 14.3 constitute in 

.... the aggregate more than I 00 percent of the toW nwn· 
ber of days scheduled for completion. or 120 cbys in • 
any 365-day period. whichever is less; or 

.5 the Owner has failed to furnish to the Contnctor· 
promptly, upon the Contractor's request. n::asonable 
evidence: as required by Subpat2812ph 2.2.1. 

14.1.2 If one of the above reasons exists. the Contr:ac:tor rmy. 
upon seven additional cbys· written notice to the Owner :and 
Architect. terminate the: Contract and recover from the Owner 
payment for Work executed and for proven loss with respect 
to materials. equipment. tools, :and construction equipment 
and machinery, including reasonable ovcrhe:~d. profit and 
damages. 

14.1.3 If the Work is stopped for 2 period of 60 days through 
no :act or fault of the Contractor or a Subcontrac.1or or their 
agents or employees or ;any nthc:r persons performinR ponions 
of the Work under comr:act with the Contr:actor bec.'2usc: the: 
Ownc:r has persistently fa.ilc:d to fulfallthc: Owner's oblig:nions 
undc:r the Comrac..1 Documents with respect to matters impor· 
tant to the progre5.~ uf the Work. the Contractor may. upun 
seven :~ddition:JJ c.bys· · written notice to the Owner and the 
Archatect. terminate: the: Cuntr:~ct :md recover from the: Ownc:r 
2S pmvicJc:d in Subp;ar:agrJph 1-i.l..Z. 

14.2 TERMIHAnoN BY THE OWNER FOR CAUSE 

14.2.1 The Ownc:r m;ay tc:rmin~tc: the ContrJc:t if the 
<.:ontr:actor: 

.1 persistently. or r~-pc-Jtc:dl~· rc:fusc:s or f:aiL'i to suppl~· 
c:nuu~h prupc:rly skillc(.) wnrkcrs nr prupcr m~tcri:tL'i: 

.2 fails to m:akc: pa~·mc.:nt tu ~ubcuntrJcturs t(,r matcn:~L-. 
or labur in ac:c..'tmJance with the: rc:sp<:c.1ivc :af(rc.'c.. .. ncnL'i 
bc:twc..-c:n the: CuntrJctur and the Suh<:nntrJcturs; 

.3 pc:r.;i.'itcmlr di.'irc~ds laws. 'JrcJin:~nc:c.os. c •r rulc..-s. rc..')t· 
ulatiuns or orders ut' a public: ;authurit ~· h:&\·ing juris· 
diction: ,,r 

.4 othc:rwi.'ie is guilty nf substami:&l br<.•JCh ut· :1 pruviskm 
ol the CuntrJc.1 l)(x:umcnt.'i. 

14.2.2 Whc.-n any nf the: :sbuvc: rc:".asun.4i e:Ust. the Owner. upon 
c~rutic:atkm hr the: Architcc..1 that sufficient c..-.&U.'iC e:d.-.L'i to ju.-r 
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tify such :action, may without prejudice to any other riRJlts or 
"Cmcdlcs of the Owner and after givin~ the Cuntr.actur :md the 
~ontr.actor'!l surety. if any. seven cbys' written notice, termi· 
nate employment of the Comnaor and may. subject to any 
prior rights of the surety: 

.1 take possession of the site and of 211 materi2ls, equip· 
ment. tools, and consuuclion cquapmcnt and m:achin· 
cry thereon owned by the Contr.actor: 

.2 :accept :J.SSignmcnt of subcontracts pursuant to P2r2· 
graph 5.4: and 

.3 finish the Work by whatever reasonable method the 
Owner may .deem cxpeuicnt. 

14.2.3 When the Owner tcrminate5 the Cuntr.act for one of the 
rosons suted in Subpar.agr.aph 14.2. 1, the Contractor ~h211 not 
be entitled to receive further payment unul the Work is 
ruiishcd. 

14.2.4 If the unp2id b21ancc of the Contract Sum exceeds costs 
of finiShing the Work. including compensation for the Archi· 
teet's services and expenses made necessary thereby. such 
excess shall be paid to the Contractor. If such costs exceed the 
unpaid ~alance, the Contractor shall pay the difference to the 

Owner. The amount to be paid to the Contrxtor or Owner. as 
the case may be. shall be cenified by the Architect, upon appli· 
cation, and this ohligatrun for payment shall survive tennina· 
tion of the Contract. 

14.3 SUSPEHSK)N BY THE OWNER 
FOR CONVEMEHCE 

14.3.1 The Ownc:r may, wilhout C.':IUSC:, c •rtJer the <.:untr.actor tn 
writinR to suspend, delay or interrupt the Work in whole ur in 
pan for such penod of time as the Owner may detcnntne. 

14.3.2 An adiustment sh211 be made for incn::ues in the cost of 
performance of the Contract. includinR profit on the increased 
cost of performance. caused by suspension, delay or interrup­
tion. No adjustment shall be made to the extent: 

.1 that performance is. was or woul~ have been so su.~· 
pcndcd. delayed or interrupted by another cause for 
which the Contractor is responsible: or 

.2 that an equitable adjus&menl Is made or denied under 
another provision of this Contracl. 

14.3.3 AdjustmentS made in the cost of perfonnance may have 
a mulually agreed fixed or perccntaae fee. 

... 

• 
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7010 Little River Turnpike 
Suite 201 
Annandale, VA 22003 

In re: 

Dear Hugh: 

Willow Run Shopping Center 
Sam & Tony Qreitem 

1:14 ·11 \1:11 J II\\\ t•.lt. Ill ........ ,~ ..... 
1:1·1'1 \ lit , ... 1111.\, ·~ .... 

\I I '\ 'ltl:l \ \ llil.l'l \ .;.;.;1.1 l.;"h 

I cannot find a referer1ce to the bonding company in the 
file I have of this case. Would you be so kind as to let me know 
which bonding company was used so we can file an appropriate claim. 

Thank you for your kind professional courtesy in this 
matter. 

JRC/lls 
cc: Samir Qreitem 

•· 

Sir}l!er ly yours, 
/ 

G~ON' & WARD, P.C. 

l __ !7 \ 
James Ray Cottrell 
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! 7031 )!4 I 0'52 

'"U 170)1 3~" 6813 

March 4, 1994 

Gannon, Cottrell & Ward, P.C. 
411 N. Washington Street 
Alexandria, Virginia 22313 

Re: Willow Hun Shopping <.:enter 
Sam and Tony Qreitem 

Dear Hr~ Cottrell: 

CHARt..ES A P~Et 

~ A08€AT AUS•tE 
ANOAEA 9 ntQMI"SON 

Wll.L.AAO H SAUI'.OEJ:JS 

THOMAS M WIL TS1-11RE 

lw4AUAEEN T NAL.St I 

HI[N T VO 

. ••110 .,..,,," ... '' ,. •••• 
t e\.tO&OMottiO ... OC -

In response to your letter of March 3, 1994, requestin9 
information as to the bondin9 company used, the performance bond 
is in the possession of NAJLA Associates. However, in the 
Contractor's Qualification Statement the bonding company named is 
Ohio Casualty and the agent is David warfield (301-585-7600), 
Warfield-Dorsey co., 11031 McCormick Ro~d, Hunt Valley, Maryland 
21031. . 

If I can be of any further assistance, please do not 
hesitate to contact me. 

.. 

Sin~ely, 

JU.~-r 
Kathl~n o. Giof 
Paralegal for · 
Hu9h c. Cregger, Jr. 
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WM. L. GRIFFITH & CO. Of VIRGINIA, INC. 
3541 CHAIN BRIDGE ~OAO SUITE SA ~AIRFAX. VIRGINIA 22030 

{ 703) 591·4 788 

November 24, 1992 

Mr. H~gh c. Cregger, Jr., Esq. 
Eskov1tz, Lazarus, Pitrelli & Cregger 
Annandale Financial Center 
7010 Little River T11rnoike 
Suite 200 .. · 
P.O. Box 830 
Annandale, VA 22003 

RE: Willow Run Shopping center 

Dear Mr. Cregger: 

My bonding company is preparing the Performance and Payment Bond 
(Bond) for the Willow Run Shopping Center. 

One ot the requests necessary tor finalization of .the Bond i• 
confirmation of financing or escrowed funda. · 

The attached is a recommended form we have used·for other projects 
with modifications to accommodate the absence of a lender. 

I am basing the amount of the escrow on the cashtlow projection 
submitted to you on October 26, 1992. 

Should you have any questions, please contact me at your earliest 
convenience. 

Sincerely, 

QwJ~tt¥ 
David Peacock 

DP/dfs 

cc: Mr. Saair Quietaan 
c/o Mr. John Pitrelli, Esq. 
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(Escrow Agent's Letterhead) 

November ___ , 1992 

Wm. L. Griffith & Co. of VA I c ' n . 3541 Chain Bridge Road 
Suite SA 
Fairfax, VA 22030 

RE: Willow Run Shopping center 

Gentlemen: 

This is to confirm that $lJO, coo, which represents the Escrow. 
am~unt of the above referenced project to be owned by Mr. Samir 
Qu~etman has been set aside with CEscrow Agent> to be 
funded in the event of delayed payment by Owner for progress 
payments to William L. Griffith & co. of VA, Inc., contractor, 
under the terms of the construction contract. No brokerage fees, 
inspection fees, taxes, insurance, interest, or any other costs or 
fees incurred by owner or owner's Aqents will be removed from the 
Escrow amount. 

It is understood by all, the proqress payment is to take place 
within 30 days of the date of the Application for Payment submitted 
by the Contractor from owner's funds. Should it be necessary for 
the Contractor to draw progress payments from the Escrow Account, 
~he Contractor will cease work. Cessation of work, in the event of 
Owne~'s failure to make timely proqress payment, in no way relieves 
the Owner from its payment obligations to the Contractor and 
specifically allow• the contractor to immediately draw funds from 
the Escrow amount. 

Sincerely, 

(ESCROW AGENT) 
By: __________________________ _ 

Title: 

owner: 

355 



• 0 
0 

X tit 

~ I FB '9j 16 I 
1 ~ • 2~§9~ 1,9.l~(· ,:::; ·r~: •:;•ot" (;~ r.~ • :a·~ .:11. ·- -

' 

"' ~ .... , ............ ,.J ..... ·•·•· ............ , ................. f ........... 1 ... ,,,.\ ..... . "' . . 

.. ~· 
~~~til ·f 

w 
.9 

z ,.o 
"' -4 
~l 
lli:D 
~=t 

, •n fit ., . 

ii __ , 
-..::!) 
At~ 

lli.t.i VJ r- ~ 
• 

i i • ' . ,o 

' ~ ' Ct 0 
< ... • z 
0 • 
"' • ... 
Ct 

n 
n 

~152Jl ~0027- B· · 
os2b .:.·oo2·/ ;.~ e-=-··· · · ; :· .. · ~~ 
•· &.404 07S2B':J e:l2-! P- ~3 

~ ~:: t~:· ~::· ~=: ::-:. i. lu 

. :, 
: : ~ 

.... 

... 

'· 

~""~ ' Zr-a -~ GJ ~~~ 

I
~ . ~ :Sill= . .' t ·. ·m· iha~! •· .. :!:e!l 1 I ~if.! 

A ill~~ 
s s 

• I .' 

. _,., 
II •I ..... 
~·~ 
r,o 
f. ::a 

:I~!! ·• . .. " 

. .. 

¥-z 
=iiD 
c:m 
6~ 
~­~~ 
'"% 
•Vi ,. 

i 
"' 

n ~-@ 
~· ,, ! ...... 

'-" 

t· [t 

:tt: 

t< 
fK1 

I 

b l . ~ 
~ 111 ,..,c:»w 
ft!<§~ 
~Qt-)0 

lD 

""' ~ 
•ram r· ,.., a 11 -------~~ "?' I ''"cf ;:n - ~-... 1317· 

W NAJLA ASSOCIATES, INC. 

ECIJ 12- ,,~ ~ 
74 tO lllll E RIVER TUANPII<E ::f:- ~ l I J:l i J I 1 ANNANDAlE, VA. 22003 -
Pit. 703-8-41-4400 . 

PAY r ····--·-----:·- ----
1 TO lHE JO/fN ~ fFt.,-,e. ~ L L I 1-rt. Cl! ~ .. 'I ORDERbF_.______________ -q~~~~c, -~77' ~ e~L\-bl ·---~'L 

l -· _QNtr /-ffl~Pdle:J> Tlfttrr!:L~r__ftQ_~stt~~-~ ~vo.zoo ooLLARs 

8 llallmark Bank and Tr~11 CompanJ 
4115 Annandale Road 

Anftanct.le. VIr .... ncG1 

FOR --·--------·_y;l\. 1i-ovt}, ___ _ 

"•oooo 1. ~ 1. ?•• ••:o 5 &ooa.aa 5•: 
~~~ 

i! LRJq •· i!O ~..- L ~ ···oo ':.oooooo •. •• 

. ::· :,; .; :; ~::1:: 
... /;' : :. ~ .';· ::. 

. • . ·. • • i 
! · .. • . . ~ : ·:· •t:. 

. ' 

en 
0 
0 
0 
I I 

I I 

• .... ·8 

lt11 
~ , I 



WM. L. GJIIt-fiTH & CO. OF VIRGINIA, INC. 
3541 CI-1AIN BRIDGE ROAD SUITE SA FAIRF'AX. VIRGINIA 22030 

( 703) 591 4 788 

January 19, 1993 

Mr. H~gh c. Cregger, Jr., Esq. 
Eskov1tz, Lazarus, Pitrelli & Cregger 
Annandale Financial Center 
7010 Little River Turnpike 
Suite 200 
Annandale, VA 22003 

RE: Willow Run Shoppinq Center 

Dear Mr. creqqer: 

Enclosed please find an accepted copy of the redraft of the escrow 
aqreement. 

Thank you tor your prompt handlinq of this matter. 

Sincerely, 

~~~z___-----
oavid Peacock 

OP/dfs 

Enclosure 
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EsKOVITZ, LAZARUS, PITRELLI & CREGGER 
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,.. 
January /:J 1993 

~m. L. Griffith·& Co. o! Virginia, :nc. 
35~1 Chain Bridge R9ad, Suite SA 
Falrfax, Virginia 22030 

Re: Willow Run Shopping center 

Gentlemen: 

·:=o EAST' STQEe:- <;E 

'IIENNA . .,,~CINI A Z 2 '9:j 

1"~0,1 25' 64C9 

I:'AX!70Jl255 61J7 

This .is to confirm that $130,000, which represents the escrow 
amoun~ ot the above-referenced project to be developed by Najla 
Assoc1ates, Inc., has been set aside with E.L. & P. Title and 
Escrow Co. to be funded in the event of delayed payment by owner 
for progress payments to wm. L. Griffith & Co. of Virginia, Inc., 
Contractor, under the terms of the Construction Contract. No 
brokerage fees, inspection tees, taxes, insurance, interest, or any 
other costs or tees incurred by owner or owner's agents will be 
removed from the escrow amount. 

It is understood that progress payments are to ba made by the 
owner within thirty (30) days of the date that owner receives the 
application for payment submitted by the contractor. Should owner 
fail to pay to contractor any l'roqress payment(s) in a timely 
manner, contractor shall notify this escrow company, and it is 
hereby agreed by the parties her~to as follows: 

(i) escrow co•pany shall pay within five (5J) 
days of receipt of notice of owner's default 
the amount of the applJ.cation for payment not 
paid by owner: 

(ii) cau•e the owner to reimburse within ten 
(10) day• the ••crow account for.the sua paid 
over to contractor by the escrow company; and 

(iii) if either ( i). or ( ii) above are not 
accomplished in a tim•ly manner, contractor 
may, as its option, cease work on the project 
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Wm! L. Griffith & Co. o~ Virginia, Inc. 
January ____ , l99J 
Page T~o 

(Willow Run Shopping center), but in any event 
owner is not ~elieved from its payment 
obligations under the contract. 

Notwl~~standing any other agreement contained herein or in ~he 
contract docu~ents, it is understood and aqreed that at such t1me 
as the total amount of the unpaid work to be performed under the 
contract documents, together with any retention owed the 
contractor, totals SlJO,ooo.oo or less, all applications for 
payment shall be submitted to the escrow company and paid by the 
escro~ co~p~ny ~ith the approval of the owner. 

Very truly yours, 

Hugh c. creqqer, ·Jr. 

HCC/lbw 

• 
SEEN AND AGREED THIS ~ DAY OF __ _.;-~~---~<~4~"~--- 1993. 

WM. L. GRIFFITH & CO._OF VIRGINIA, INC. 

~-:c. By: 
).vi -II, t'"o·- ., •. ,_.,_ 

~~ (/) 

~ 
SEEN AND "AGREED THIS ,2~-~Jf DAY OF __ .a:.t. ...... "'-;..~ .... ~ .... •-.,._.f....._ __ , 1993 • 

• - OWNER 

By: 
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January /S-14, 1993 

Wm. L. Griffith & co. of Virginia, Inc. 
3541 Chain Bridge Road, suite SA 
Fairfax, Virginia 2~030 

Re: ·Willow Run Shopping center 

Gentlemen: 

VIENNA OFFICE 

SUITE 201 

100 EAST STREET SE 

VIENNA VIRGINIA 22180 

17031 255 6408 

F'AX (7031 255·6137 

This is to confirm that $130,000, which represents the escrow 
amount of the above-referenced project to be developed by Najla 
Associates, Inc., has been set aside with E. L. & P .. Title and 
Escrow Co. to be funded in the event of delayed paymer•e by owner 
for proqress payments to wm. L. Griffith & co. of Virginia, Inc., 
Contractor, under the terms of the Construction Contract. No 
brokerage fees, inspection fees, taxes, insurance, interest, or any 
other costs or fees incurred by owner or owner'~ agents will be 
removed from the escrow amount. 

It is understood that progress payments are to be made by the 
owner within thirty (30) days of the date that owner receives the 
application for payment submitted by the contractor. Should owner 
fail to pay to contractor any progress payment(s) in a timely 
manner, contractor shall notify this escrow company, and it ia 
hereby agreed by the parties hereto as follows: 

(i) escrow company shall pay within five· (5) 
days of receipt of notice of owner's default 
the amount of the application for payment not. 
paid by owner; 

(ii) cause the owner ta reimburse within tan 
(10) clays the escrow account for the sum paid 
over to contractor by the ••crow company; and 

(iii) if either (i) or (ii) above are not 
accomplished in a timely manner, contractor 
may, as its option, cease work on the project 
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Wm. L. Griffith & Co. of Virginia, Inc. 
January 15th, 1993 
Page Twro 

{Willow Run Shopping center), but in any event 
owner is not relieved from its payment 
obligations under the contract. 

Notwithstanding any other agreement contained herein or in the 
contract documents, it is understood -and agreed that at such time 
as the total amount of the unpaid work to be performed under the 
contract documents, together with any retention owed the 
contractor, totals $130,000.00 or less, all applications for 
payment shall be submitted to the escrow company and paid by the 
escrow company with the approval of the owner. 

Very truly yours, 

Hugh c. Cregger, Jr. 

HCC/lbw 

SEEN AND AGREED THIS ____ DAY OF----------------' 1993. 

WM. L. GRIFFITH & CO. OF VIRGINIA, INC. 

By: 
President 

SEEN AND AGREED THIS ~DAY OF 
~ 

---~--~-~-~---~~v ______ , 1993. 

NAJLA ASSOCIATES, INC. - OWNER 

By: !L A~i -: F '¥J. =••ident 
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:January 1.5"4
, 199 J 

Wm. L. Griffith & Co. ot Virginia, Inc. 
35~1 Chain Bridge Road, Suite SA 
Falrfax, Virginia 22030 

Re: Willow Run Shopping Center 

Gentlem~n: 

This·is to confirm that $130,000, which represents the escrow 
amoun~ of the above-referenced project to be developed ~y Najla 
Assoc1ates, Inc., hess been set aside with E. L. & P. T1tla and 
Escrow Co. to·be funded in the event of delayed payment by owner 
for proqress payments to wm. L. Griffith' co. of Virqinia, Inc., 
Contractor, under the terms of the construction Contract. No 
brokeraqe fees, inspection-teas, taxes, insurance, interest, or any 
other costs or fees incurred by owner or owner's aqents will be 
removed from the escrow amount. 

It is understood that progress payments are to be made by the 
owner within thirty (30) days of the date that owner receives the 
application for payment submitted by the contractor. Should owner 
fail to pay to contractor any proqrass payment(s) in a timely 
manner, contractor •hall notify this escrow company, and it is 
hereby aqreed by the parties her~to as follow•: 

(i) escrow company shall pay within five (5) 
day• of receipt of notice of owner'• defa~lt 
the aaount of the application for payment not 
paid by owner; 

(ii). cau•e the owner to reimburse within ten 
(10) day• the escrow account for the sum paid 
over to contractor by the escrow company; and 

(iii) if either ( i) or ( ii) above are not 
accomplished in a tim•ly manner, contractor 
may, as ita option, cease.work on the project 
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Wm.· L. Griffith & Co. of Virginia, Inc. 
January ~, 1993 
Page Two. 

(Willow Run Shopping center) , but in any event 
owner is not relieved from its payment 
obligations under the contract. 

Notwithstanding any other agreement contained herein or in ~he 
contract documents, it is understood and a;reed that at such t1me 
as the total amount of the unpaid work to be performed under the 
contract documents together with any retention owed the 
contractor, totals' $1Jo,ooo.oo or less, all applicat.ions tor 
payment shall be submitted to the escrow company and pa1d by the 
escrow company with the approval of the owner. 

HCC/lbw 

..,... 
SEEN AND AGREED THIS ~DAY or _,.;z:;_,:....~~*.:.~.&.:c'-...-~~ ..... --' 1993 • 

WM. L. GRIFFITH ' CO. OF VIRGINIA, INC. 

By: 

SEEN AND AGREEI) THIS ~DAY OP --~-~-'N-~_._~__._j( ___ , 1993. 
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September 30, 1993 

Black Orcliid Restaurant 
7410 Ltttle River Turnprke 

Annandale. Virgrn•a 22003 ' 

John Pitrelli, Esquire 
Eskovitz~Lazarus.Pitrelli & Cresser 
7010 Little River Turnpike 
Suite 250 
Annandale, VA 22003 

Re: Wm. L. Grittith & Co. ot Virginia 
Payment Application 17 & 8 

Dear Mr. Pitrelli, 

This letter is to authorize you to release payment<s> 
resardins the Willow Run Shoppin• Center a• tollow•: 

Application 1 7, invc,ice 101&80 

Application 1 a, invoic• 101&81 

179,106.00 

I2A,1e6.00 

It you should have any que•tion•, plea•• teel tree to 
contact me at any tiae. · 

Saair Qreitea 
Pre•ident 
NAJLA Aeeoeiat•• 

-

- CC1S 
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' AAJ & Associates, Inc. Consulting Engineers 

September 30, 1993 

Mr. Samir Oreitem 
. Najfa Associates 

7410 Lime River Turnpike 
Annandale, Virginia 22003 

Subject: Griffittl Payment Application 11 7 & 8 

Oear Mr. Qreitem: 

The application# 7 tor invoice No. 0480 in the amount of $79,106.00, and appliCation# 
a for invoice No. 0481 in the amount of $24,158.00 are at:)proved for payment. 

If you have· any questions or need additional information. please do not hesitate to call 
us. 

·very truly yours. 

uz!.C·:Y/~tv--·· 
All Slulhrl, P.B. 
l'rw81dlllt 

AS/C 

S411 Nlbu Cl., Rodrilll, MD ltW2 Ttl: (301)-S3tl-l7ltl 
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. ~!'·~~~!I j 
6 CO. OF VIRGINIA 

3541 CHAIN BRIOGE ~OAO • SUITE 2 • 
FAIRFAX. 'IIAGINIA C!ZCJO • 

.Jct~cer J, ~:9) 

E. L.& P. Title and Escrow co. 
Su1te 200 

~010 Llttte River Turnpike 
~.U. tsOX i;JlJ 

Annadale, ~A 22003 

Gent.lemen: 

i70ll591·~788 . FAX (7~3)591·4i76 

We received $103,262.00 for payment of our application for payment 
numbers 7 & a. The funds for these payments appear to have been 
released f~om the escrow. It is my understanding that these funds 
were not appropriately released from the escrow because the escrow 
agreement permits release of funds only if the owner fails to make 
timely payment and contractor notifies title company of same. 
Accordingly, pqrsuant to paragraph (ii) please "cause the owner to 
reimburse within ten days the escrow account for tne sum paid over 
co contractor by the escrow company". 

Your prompt attention to th1s matter is appreciated. 

Sincerely, 

~~---
David Peacock 

cc: Mr. Samir Qrietman 
Mr. Anthony Qrietman 
Jetfrey Gilmore, Esq. 
John Pitrelli, Esq. 
Hugh Cre9qer , Esq. 

DP/dfs 

.. -367 

ocr 1 4 ,,J 

<:!I»DU'-EX. ,.at_ 
DATI /:lPri/1$"" · 
JUDGI -A/Ait' 
CASE /K.U zsat 



• .J • - '. . ~ . ~ ~· 
& CO. OF VIRGINIA 

3541 CHAIN BP.IOQE ROAO • SUITE 2 • FAIRFAX, VIRGINIA 22030 • (703)59 1 ·4788 I FAX (703)59 1 ·4776 

NCJvember ~, 199 J 

E. L.& P. Title and Escrow co. 
Suite 200 
7010 Little River Turnpike 
P.O. Box BJO 
:\!IJ!-:lli·:!:~lt:- ''l . .:..:•:: I 

Gentlemen: 

Please alleN this letter to serve as written notice that the owner 
has failed to make timely payment for the above referenced project 
in the amount of $7J, 666. oo copies of invoices attached. We 
therefore make the demand of imme~iate release of all escrow funds 
in this amount. 

We assume, although you have faileu to notify us, that the escrow 
funds previously released in contr~vention of the Escrow Agreement 
have been cepl enished (refer to previous correspondence dated 
October E.i, 1993, copy attached). We expect full payment of the 
attached invoi~es. 

Sincerely, 

~~~·~ 
David Peacock 

DP/dfs 

Attachment 

~c: Samir Qreitem 
Anthony Qreitem 
John Pitrelli 
Hugh Cregger 
Jeff Gilmore 
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'Ol• 86V!Iti.a l 

November 10, 1993 

William· L. Griffith & Co. of Virginia 
JS~l Chain Bridge Road, suite 2 
Falrfax, Virginia 220JO 

Attn: David Peacock 

Re: Willow Run Shoppinq Center 

Gentlemen: 

........ " ... , ......... , ... . 

...... , • .,.. ••.• ,. ' .. vc -.. .... 

Reference is made to your letter ot November 5, 1993. 

As you ascertained by the tace or this firm's cheek, the 
$103,262.00 payment you recently received was paid from the escrow 
account held by this firm. That disbursement was authorized by the 
owner, and we believed authorized by your firm. It you wish to 
return the check, we will then be able to acknowledqe that we are 
holding the entire SlJO,ooo.oo in escrow. At the present time, the 
escrow ~ccount contains only $26,738.00. 

We have received written instructions from the·owner that we 
are not to disburse any sum from the escrow ~ccount. 

As yoa know, the owner ha• retained Jeffrey Gilmore as their 
attorney, and a copy or this letter is being forwarded to him for 
his information. 

Very truly yours, 

t.~.l c. crt1tfVJr. 
IICC/lbw 

cc: Jeffrey Gilmore, Esq. 
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A111erican Arbitration Association 
1130 Connecticut Avenue, ~.\V., 6th Floor, \\·ashington. D.G. :!0036-·U04 

Telephone: (202) :!96-o;IQ • Fdx· ·~O~l ~i:!-9;;"-l 

:. ,:· -·.... . : ... June 13, 1994 
......... ··,··. 

. .. .... . .. ... ·. ~..; ..... ·.'. s. Scott Morrison, Esq. 
Holland & Kniqht 
2100 Pennsylvania Ave., N.W. 
Suite 400 
washington, oc 20037 

James Ray Cottrell 
Gannon, Cottrell & ward 
411 N. Washington street 
Alexandria, VA 22314 

Re: 16 110 00493 93 

r-::::-
1 . 

\.....:::::.: --

William L. Griffith & co. of Virqinia, Inc. 
and 
Samir F. Qreitem and Najla Associates, Inc. 

To the parties: 

By direction of the Arbitrator, we hereby transmit to you 
the duly executed Award in this matter. 

If either party has left exhibits in this office, or with 
·the Arbitrator, please advise this office within thirty (30) 
days if you wish to have them returned. Otherw-ise, they 
will be destroyed. 

Any outstandinq fees still due the Association remain due 
and payable. This file is now closed. 

Enclosure(s): a\s 

ce: Kevin P. Gallen, Esq. 
AAA, New York ~ ............ . 

PLAINTIFF'S 
. T???lr~ ,.,.., ~ 

• 
Negoti~tion • Medi~tion • Arbitration • Elections • Educ~tion & Training 

Officrs: Atlanta • Boston • Charlottt • Ch1c•go • Cincmnatt • Oallu • Denver • E.asc Hanr..:ra. C~ • G•rden City. NY • Honolulu • Houscon • lr.•1ne. C.~ • '-.!:-· 
~s \egas • ws An~eles • \ham• • \hddleburg He1ghcs. OH • Minne•pohs • ~ash\IJI~ • '~\' t~rlun• • ~ew York • Orl•ndo • Phll&delph..a • Pht:er~' • · ·· 
Pro\·ldtnce. RJ • ir WUIS • ').Ut we City • :i•n Diego • S•n Francl5CO • Seattle 0 Sumtrsd. \iJ • 5ouchfield. MJ • Syraaue • Wutunpon. DC • ~\-hns: . 

HeulqllllrtM: l.W \\ftt 51st SttHt. :\ew 'tork. !In 100'20-1203 
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AMERICAN ARBITRATION ASSOCIATION 
Washington, o.c. , 

WILLIAM L. GRIFFITH & CO. 
OF VIRGIN~, INC. 

Claimant and 
Counter-Respondent 

v. 

SAMIR F. QREITEM 
and 

NAJLA ASSOCIATES, INC. 
Respondents and 
Counter-Claimants 

) 
) 
) 
) 
) 
) 
) 
} 
) 
) 
) 
) 

AAA No. 16 110 00493 93 

THE UNDERSIGNED ARBITRATOR, having been designated in 

accordance with the Arbitration Agreement entered iato by and 

between the above-named parties, and having been duly sworn and 

having fully heard, reviewed, and considered the allegations, 

proofs, evidence, arguments, and written submissions of such 

parties, ANARDS as follows: 

1. Respondents, Samir P. Qreitem and Najla 

Associates, Inc., shall pay to Claimant, William L. Griffith~ 

Co. of Virginia, Inc., the sum of Nr.NBTY·SIX THOUSAND TWO HUNDRED 

FIFTY-SIX DOLLARS AND ZBRO CBNTS ($96,256.00). Reapondents are 

jointly and severally liable for the payment of such sum to 

Claimant. 

2. Opon receipt of this payment, Claimant shall (a) 

release all mechanic's liens filed against Reapondenta with 

respect to the Willow Run Shopping Center and (b) turn over to 

the Respondents all warrantie• and permits which·Claimant haa in 

its possession with reapect to this project, and (c) provide 



• 2 -
\ 

Respondenes wieh copies of any projece-relaeed design or 

construction documents requested by Respondents which Claimant 

has in its possession. 

3. Each party shall bear its own costs in connect_ion 

with the arbitration, including attorneys' fees and expert 

witness fees. The administrative fees and expenses of the 

American Arbitration Association, including the administrative 

expenses and fees for remuneration of the Arbitrator, shall be 

shared equally by the Claimant and the Respondents, and shall be 

. paid as directed by the Association. 

4. This award is in full settlement of all claims and· 

counterclaims submitted to this Arbitration. 

Dated: June 10, 1994 
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WU, L. 

GRIFFITH 
~S41 CHAIN 8AIOQE AOAO • SU•TE 2 • FAIRFAX, VfRGIHIA ~~..,~0 • (70:J)~G 1-4.7BB I FAX (703)50 1-£776 

Fex: 703-591-4776 

• • • • ' • • · r ACSIMILI: • • • • • • " • 

Dnta: _ ___ ltla£1~ 
Subject: l!JLLltuJ t!JLIU 

>tat;pav"x1 (fb. 

,..... . 
From: U:l.VtZ.. 'if£l£IY:i--
\AJe •re sendsng you 'Ita facsimile tl'\e followtng items: .. ··-··· 

---··· ~~- • ____ pages incfudinA cover. 
, 

-----·-~----~·-··· ·--- .... ·~-----

-- ·------- ..... --··--· ....... · -~-----.-...-...--
.. ~ ... --.- --- . -- ·-. _. ---.-~~ ·-·· .. ~-~-- . ··:·- ..... .--.. .--. .. ___._. . . ... ...... 
--~ .. _. ....... ._, .. • •• -.• ·~- ........ ~--·----...._,~...._.,.-- ------ H• 

. ..... ... -· --------·~-----_______________ ...._. __ 
.. ....._... . -. ·~ ·----~···-- ··-

----.. ---···. - ..._......_ . . .. ----·-··- . ..------ . .-.... --

I 

~ EXHIBIT 

l/21£ t-/3 ----....--~· ... ---·-- .._ ....... ····-- --..-~--..-...---... 
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GRIFFITH 
\\ 

It CO. OF VIRGINIA 

---------------·-------J$£f CI<4AtN SRIOQE ~O.AO • SUITE 2 • FAIRFAX, VlROrN•A 220:\fl • (703i!il·.&7B8 I FAX (703)591·-1176 · 

Huv, mt,e r 2, l? 'l.t1 

Mr- .Jc:,hn J'j t:r~ ll i 
Eskavltz, Laz~rus, Pi~relli & Creqqer 
Annandale Financial Center 
7010 Little Rivor TUrnpike 
SUit:e 200 
A~nandale, VA ?'~03 

RE: Willow Run E~cro~ 

Dellt' Jnhn: 

Via·rac:simile & 
cetti f ied t1a i 1 

I 

! was u.nable to reach you by telephone. we have received tfle 
Confirmation of Awara for the ar~i~ration judqement at !.illow Run 
Sh-:;lpinq canter. · -·:-

r. would appre~iate your l~mediate release of the escrow funds. It 
therE: is any further informiKion n~ec1ecl, please eont.act us • 

• 
Pleas« contact UG when ~he funds are available fot pidk up. 1 

IC'· .. •ly 1 

~l ".: .~P"llll.t~t,,ry 
nav td Pc. leock "7{~ 
l'res ld..-rrt. 

DP/dfs 

372J3 



\\':V.,III~(,rct~. I) c· 

I• I II; I I- \1 Ill I til. \Ll . 
• J.\1 1\ ..... ( 1!'1.\ 111.1. 
1.\ht '-'~·U 
,,, '~II 
(lin \.'~l)q 

~I 1'1 II If""'! II 1(\, 
I '.I I • II •'-',...., I 1. 
I '.. II .. \ 

\~1 •I 1·-.1 ··tllr.\c 11 

S. SCOff MORRISON. CHARTERED 
Partner 

I.V• .. l'll I It I:-.. 

HOLLi\NO & .; (NIGHT 

!ll 00 ~~NNSYL' ..... 'L'~- A\.l-;su·;. S .\\'. 

~l:nL. -~UO 

WA.SIIINUT0:-.1. IJ.G. :.?003 7·:l:.!02 

Tl-.lt·.I·IUJNt: I:..!O:..!J vnrr:)OOO 

November 18, 1994 

VIA TBLECOPY/REGULAR MAIL 

John F. Pitrelli, Esquire 
Eskovitz, Lazarus, Pitrelli & Cregger 
Annandale Financial Center, Suite 200 
7010' Little River Turnpike 
P.O. Box 830 
Annandale, Virginia 22003 

Re: Willow Run Shopping center 

Dear Mr. Pitrelli: 

:-»11:\W. LICIIIC.\ 
1'.'1.HI.~1·1..: . ._...,, lt:'~lt 1 

-" !:il..IIWAUIZ. I' l· 

'•I w \Uich :-.\ 

Writer'• Direct Dial 
<202) 457·7036 

Enclosed please find a copy of the Final Judgment entered 
today by Judge Kenny against samir Qreitem and NAJLA Associates, 
Inc., jointly and severally, in the amount of $96,256.00 plus 
interest and costs. 

You have until the close of business on Tuesday, November 22, 
1994, to te~der the full amount of the escrow funds and a complete 
accounting of the escrow account to William L. Griffith & co. of 
Virginia, · Inc. ("Griffith"). You have willfully delayed this 
action as long as possible in dereliction of your obligations to 
Griffith under the escrow agreement. Further delay will not be 
tolerated. · 

our position is non-negotiable. If you have not complied with 
this demand within the deadline set forth above, .we will proceed 
with litigation against you and your firm. 

sj· c~~ely~ ·;-/. 

I ,· I ~)-.1,., . . . .. , . - ,, ., 7' / " 
I l'. I I y .... ~ -- _.._ ·--

~S. Scott Morrison ~----
SSM/ lac 
cc: David Peacock (wjencl.) 
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I .. 

i: 
I 

~ V I R G I N I A : 
! . 
:I IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

.I GENERAL EXCAVATION, 
~~ corporation, 

INC., a Virginia 

Complainant, 

) 
) 
) 
) 
) 
) 
) 

, 1 NAJLA ASSOCIATES, INC., a District of ) 

Chancery No. 134308 

Columbia corporation, gt Al·· ) ~~h. 

!, · Defendants. ~ C0tt;O ~ ~\ ~ M 
: ~~~~~~~~~> ~h' ~~~J ~~ 
l ~t~tv .J ··r 

WILLIAM L. GRIFFITH & CO. OF VA, INC., ll 11D 1 ~ 
cross-complainant, '\~-

v. 

SAMIR F. QREITEM, NAJIA 
ASSOCIATES, INC., ~ Al·, 

Cross-Defendants. 

) 
) 
) 
) 
) 
) 

------------------------------------> 
PINAL JUDGKBN'! ORDBR COHJIIRMI!IG ARBITRATIOB 
AJARQ QIDBR COqNT II OP AKEHPED CROSS-BILL 

TBIS CAUSB came to be heard on motion by Cross-complainant 

William L. Griffith ' co. of Virginia, Inc. to Confirm Arbitration 

Award Pursuant to Count II of Amended Cross-Bill, and 

I'f APPBARIIIG TO TBB COURT after consideration of the pleadings 

filed by the parties and arquments at a hearing on September 30, 

1994 that qood cause exists therefor, as set forth in the court's 

letter rulinq dated October 20, 1994; it is hereby 

ORDERED, that the motion is GRAIITBD, and the Award of 

Arbitrator is hereby confirmed; and it is further 

--·-· .... _._.. .. 

I 
I 
·' 

I 
I 
j 

I 
I 

I 
' 



i OlU)ER.ED, that final judgment in the specific amount: of Ninety. 

:! ·six Thousand Two Hundred Fifty Six Dollars ( $96,256. 00), plus costs : 
~ I 
:1 and interest at the rate of nine percent (9%) from June 10, 1994 ; 
i I 

until paid, is entered against SAMIR F. QREITEM, whose address is i .i 

7410 Little River Turnpike, Annandale, Virginia 22003, and NAJLA 

: ASSOCIATES, INC., whose address is 7410 Little River Turnpike, : 
!! . 1 

-~· Annandale, Virginia 22003, jointly and severally, in favor of j 

i
1 

William L. Griffith & co. of Virginia, Inc. on Count II of its 
:1 
1 Amended cross-Hill. 

~ I 
,j EHTERl!!D this i%_ day of 994. 
~ i 

·: /~ 

;1 WE A~K FOR THIS: :L ~ ~ f'l..,J • . t' 

I 
t1/l .._ ":;c;;ulft,y ~c;r 

s. Scott Morrison 
i yl.na Schaar Howard (VSB 129129) 
t Holland & Knight 
I 2100 Pennsylvania Ave., N.W. 
J Washington, o.c. 20037 

1 Counsel for William L. Griffith 
& co. of Virginia, Inc. 
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,·- - :::J .. I R 'N"' I -. ' UC:..,I"""\1....0 . M~.;.:>Ci, PC. 

Wm. L. Srlffith & Co. oe 
V1rg1nia, Inc. 
27210 ~errilee Drive 
Fairfax, ~irginia 22031 

:i ..... :-;: .:.~ 

.-:.2·j ...;~ •• :::::SiT"~ '::(U£ 

;:.a.tAF'.lX • ,;;o ;..:~t.ol. .Z20.:..J..:. odC2 

.. e:LEPHCNE .• ,J, Jd!.; I 152 

,:-"'CSIMILE ·~J· Jt:!!) vi 76 

Januar'/ • 1 
• 4o I L 'JYS 

/ 

/ 

Attenticn: Mr. David Peacock 

Re: General Excavation, rnc. and 
Wm. L. Griffitn & Co. or 
Virginia, Inc. v. 
NAJLA Associates, Inc., 
et al. Chancery No. lJ4J08 
Circuit court of Fairtax county 

Dear Mr. Peacock: 

In accordance with Mr. Scott Morrison's January 9, 1995 
lecter, r have enclosed a Cashier's Check in the amount of 
$101,382.62. in full payment of the judgment affirmed in Chancery 
No. lJ4JOS and the related mechanics liens that were placed on 
NAJLA A~sociates, Inc.'s property. 

I enclose a copy of my letter to Mr. Morrison advising him 
of the transmission ot this check to you. 

GR\~ Irk 
EnclosuL·e 

Very truly yours, 

/.:.-;rjl '·' / (J / 
/ t I t,v~c....v "--
Gerald R. Walsh 

cc: s. scott Morri~on, Esq. 
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Gt::F<..;l.~ R. WALSH. P.C. 

s. Scot~ M0rrison, Esq. 
Holland & Knight 

~ELEP.,..Qr.oE 7-.. .J 385·6162 

t:~CSIMIL.E ·::,3, Jd5·0176 

January 11, 1995 

2100 ~ennsylvania Avenue, N.W. 
Suite ·.;oo 
Washington, D.C. 20037 

Dear ~r. Morrison: 

Re: General Excavation, Inc. and 
Wm. L. Griffith & Co. of 
Virginia, Inc. v. 
NAJLA Associates, Inc., 
et al. Chancery No. 134308 
Circuit Court of Fairfax County 

I have hand-delivered to David Peacock this date a cashier's 
Check in the amount of $101,382.62, which represents payment of 
the amount of the arbitration award and interest in the amoun~ of 
$5,126.62, calculated at the rate of 9% per annum. A copy of the 
check is enclosed. 

With the delivery of this check, I request that you promptly 
file a satisfaction of judgment and releases of all mechanics 
liens of the shopping center. Please send me copies of all 
documents you file in the Clerk's Office to accomplish this 
purpose. 

Since full payment i! being made, Mr~ Samir Qreitem is not 
going to appear before the Commissioner and I expect you will 
notify him. Please take the necessary steps to dismiss all the 
garnishment proceedings and provide me copies of ~he pleadings 
which accomplish this. 

Before I proceed to prepare and file responsive pleadings 
for my clients in Law No. 1J7523, I would appreciate knowing if 
your client is going to pursue that matter against NAJLA and Mr. 
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:~eltem. • look forwa~d to 
conven1ence on th~s po1nt. 

near1ng 

Ver~· . .l t.:-uly -, ..... _ _, 
i 

GercJ1d [L 

·.3RW I r~: 
Lnclo~ure 
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I. 
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PAv ro ~'-fe 
ORDER OF 

sreALING.I/IAGINIA ---=~:_-..:..~o::..-....::9~s _____ No. 3·318 3 

.-**** :.'M. ~- ;.;RLFFITH .:. CO OF V!RG~::tA. ::·iC. "x*** $ *101 38'? 62* 

,..L. • - - - - .. . • ' • ,... -. • ~ ._ .. \; ••• ') , • .. ' c ~ • .( \.. . ,~1 I •. I - . . .· . - f ' D 
----------------------~:--·m'-·~~~'~ll~·~··~-~··~~'~L-Ma~~~·~r--~~-------------------~----- OL~AS 

\ .. ) __;)· 
. , ;;.;,-· -? ,F ~/"' \ .r"'\. _]) 

--,-,~-....:.-.--...,.;~;...._~..,u~n.,....foAIZEOSi'aNA TuAE 
L/ CASHIER'S CHECK 

···a :l 1 •a lli• •:a s ~Got. 7 2o•: 
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I .-\"" I II I ,1 4 "t 

HOLL:\. 'iD & It"itGl rr 
to •HI".o ' ... I I 

o I I 

"' '' r II If I 

..... ' ·"'~• ··~, ...,IM • J , • ~~~a 1 .J..!CJ.: 

.. ('t,U::PtiUIIilrt. l.!U:lJ V~~·:lucJO 
"' 0 ... ,.I 
• • I • 

l .u. r ..,!(I;.:J '.tn:i ;;.:-.<;~ ., . " ,, -. 

J:S2F4 A, kASSAQO ltl 
Ma' A~rt~ed 1rt a.c. 

VIA foX 0tlp 2EGUL!.B MAIL 

J'une 17, 1994 

John ~· Pitrelli, Esquire 
£skov~tz, Lazarus, PitreLli & creqqer 
Anr.andale Financial Cencer Suite 200 
7010 Little River Turnpike' 
P.O. Sox BJO 
Annandale, Virginia 22003 

'•II ,_ I rr II II • 

'""" 1'1111 '.' .,.,,, 
a ~C..Il~AI( I~ I' t.. 

•• 
Re: WilleY Run Shoppind Center Escrow Aareement 

···. Dear Mr. Pitrelli: 
! 

. . I have enclosec! a copy of the attard renC!!;"f!c:l in the 
arbttration proceedinq between William L. criffith & co. of va., 
Inc:. (''Gritfith") and Samir Qreite.m and NAJ'LA Associates, Inc. on 
behalf of Griffith, I hereby demand titat you release the remaininq 
funds in the escrow accounc, includinq accrued interest, to 
Griffith immedia~ely. 

Your cooperation is app~eciate4. 

Sincerely, 

M·~ 
Joseph A. Massaro III 

I 

Enclosure 

ec! David L. Peaccck 
PLAINTIFF'S 

EXHIBIT 
.lrl37i23 

At 

WAS-47748 
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• ""'' III'W(ti'C.N I II '~ 
,.Uit r l.,l'Uf .lfUI'\LA 
rl -\C IC:tC IN""Il ~ 
IAhl 1.,1\:q(J 
,.II '"'It 
,.,, C'' .\,...1 W'l 
ST r•t.TI'Ilt:ot"Wf'J 
T \1 r.,lr."=»r-l•'r.': 
TA!llf•A 
\WL.:or ( f'AI.!of tlltA.f..rl 

$. SCOJT ~RIS~. tKAAfEIEO 
P•l"tner 

lA...,_ ''''I\ I •• 

HOLLAND & l{NIGt·rr 

21 00 t't.. ... ~~\'N'fiA.I\"''L""lll~ •• :.J w 
Sutn!40C 

WA:JI.LINGTON. u. c.;, 2(J(J" 7 -~:.!O;l 

T.a.£PU0to~t: c~03J 95S·a000 

FAX t!!O;!J !:f55·55u..&. 

October 28, 1994 

VIA' TEL2CQPY/REGULAR HAXL 

John F. Pitrelli, Esqui~e 
Eskovitz, Lazarus, Pitrelli & Creqqer 
Annandale Financial center, suite 200 
7010 Little River Turnpike 
P.O. Box BJO 
Annandale, Virqinia 22003 

Re: llllow Run Shopping Center 

Dear Mr. Pitrelli: 

:,Pt.CIH, C.tl\.~~1.1 

SUAW Ut,;.lTIItf. 
PAFff· ..rrt::.· K"f.I·,I4NIC J 
It :.k..l""'t!U<I"L f• c.. 

Gl\ltOI::Pf l:.l r"\", NV 

Nk."' YUf,:K. ""' 

w~iter't Dfreet Olal 
CZG2) '57•70l6 

Enclosed. please fincl a copy of Jud.qe Kenny's order -~f October 
20 qrantinq the Motion to confitlll Arbitration Awara filed. by 
William L. Griffith and Co. of Virqinia, Inc. ( HGriffith11 ) • 

In accordance with your repeated representations to me, we 
expect you to i~ediately forward the balance of the escrow funds 
with interest directly to David Peacock along with a coJDplete; 
accauntinq of the escrov a~coun~. We vill, af course, credit tbis 
amount aqainst the Amount of the arbitration award. 

Please call me with any questions. 

v~t~l;~u~ 
!./. ;J .ti //'/-_ __ ...__ 
s. scott Morrison 

SSM/ lac 
Ehc:lasure 

cc: David Peacock 
II.U•68"7' 
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J'IINt:lEENTH JUDICIAL CfRCUif OF VIRGINIA 

F a~rfa~; County Jvdu:Jal Center 

-·- , 4111 0 Cham Bridge Raad 
Faurax. Virgrnra 22030-4009 .... 

A'I)4NIQ l .IAk~ 
~ 8~i~U;i 8ACk 

CIIJII'II...._. " ... Afilf;.QCX 

Jaa I tall ~J2 

C1 rY OF FAIAF.M 

J P'IOWG PlOW.-. 
~~ Sf'!'IE.kS 
~•IOJrr~T 
~LP~!III't 
~·e~ .. llArA 

n.Q.....S S ICENII't 
~S D WILLIIIIIS 
GliAN.O ~ L£! 
'if~ I!~ p ltL.fit., 

•Atr:,.rw ~0..,001! .JR 

Oc~ober 20, l994 

""''.....,.. ., tftktc.d ,tiJ. 
~IIWMI~ 

.IUDGQ 

James Ray Coctrell, Esq. 
Gannon~ Cottrell & Ward: P.C. 
411 N. Washingccn Street 
P. 0. Sox l286 
Alexandria, VA 22313-1286 

s. Scott Morrison, Esq. 
Holland & Knight 
2100 Pennsylvania Ave., N.W. 
Washington, D.C. 20037 .. 

OR IIW(( • (A~~AIWIIO 

~ NOJICW, CIPEAAlCIII.S 

.~AMUIICSrn-4 

~D~S 
BllfiOof .,,LL.SAP 
~ f .A:rfNING':i 

y:-..,.s ,_. ~IFPrrH 
WIUJAi& G PLUJoUiEA 
l't1QMA4 J ••IIODLEr(lff 

AETcat:o JUOCiiS 

Re: eene£al Excavation rn, v. Najla Asspciates Inc., ek 
Al..r.. 
In Chancery No. 134308 

Dear Counseli --~-·· 

This mat~er is before the Court upon the defendant and 
cross-~omplainan~ Griffitn•s Mbtion co Confirm Arbitracion Award. 
This Courc heard oral argumenc on Sep~ember 30, 1994. 

Griffith ie a commercial construction developer tha~ I 
c:ontrac:t.ecl to build a shopping center for defendant .. -Naj la . 
Associaces Inc., or Najla's President Samir Qreitem, or both.' 
The coneracc ~alled for submitting all contracc disputes to 
arbi~racion. A dispute arose between the parties, they submitced 
i~ tc arbitra~ion and a hearing took place o~ May 16-lS, ~994. 
On June 10, 1994, the arbi~rator issued an award against Qreitem 
and Najla wjointly and severallyn for $96,256, which Griffith 
seeks to confi~ here. Najla and Qreitem oppose such 
confirmation, based in part on the following chain of events~ 

1The front page of the ccntracc identifies the "Ownerft as 
•Mr. Samir F. Queitema (sic), bu~ the signature on page 14 is 
•NAJLA ASSC. (sic) INC. by Samir F. Qreitem.• 
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Gen¢~al Excavacion inc. v. Najld Rssocia~esh ~t aL 
In Chancery No~ 134308 
October 20, 1!94 
E'age 2 

. Before the arbitration hearing took place, this suie was 
f1led against Griffith, Najla, Qreieem, and another party by 
General Excavation, Inc. (GEIJ, a subcon~raceor on the shopping 
cen~er project. The suic, arising ouc of the same dispute 
covered in the arbitration hearing, alleges thac Griffith awes 
GEI for work performed and asks for enforcement af a mechanics 
lien. On Hay 19, the day after the subject arbitration hearing 
but befa~e ~he award, Griffith filed a cross-bill against OEI, 
Najla and Oreitem alleging, amon~ ocher chinqs, that Najla and 
Oreitem cwea Griffich fer work performed and askinq for 
enfo~cement cf mechanics liens against them. on June l, Najla 
and Qreicem filed their own cross-claim againsc Griffithr sta~ing 
thac they had performed all their contractual duties, that 
dispuceg between them and Griffith ~ere subject to a pending 
arbitration, and thac Griffith was liable fer any amauncs owed to 
GEI. Najla ~nd o~eitem asser~ thac chey were net served ~ith 
Griffith's cross-bill and had no kncwledqe of it until afcer the 
arbicrator•s award on June 10. following t4e arbitrator•s award, 
Griffith successfully mo~ed to amend its cross-bill, substicucing 
a request to confi~ the arbicrator•s a~ard for its prior breach 
of contract claims. Najla and Qreitem ~hen filed anocher cross­
bill against Griffith, req~esting that tbe arbitrator's award be 
vacated gn the grounds that ic ~as obcained ftby fraud and oeher 
undue means,'' and c.hac t.he arbitrator had exceeded h~~__Rowers. 

In their cross-bill, response to this motion, and oral 
argumenc, Najla and Qreitem explained their grounds of objection 
as follows: They argue that,the fraud consiats of Griffith's 
filing the cross-bill agains~ them while the arbi~racion was 
pending and ·Without their knowledge; they ~laim that they would 1 
~~t have proceeded wieh t.he arbicracion had they known Griffith 
~as pursuing ncn-coneraccual remedies. They a~gUe-that the 
arbitrator exeeeded his powers, firs~r by mis~alculating the 
amaunc due Griffith under the conerace, and second, by failing to 
apply Virginia law. Q~eitem also argues tha~ the arbitrator 
exceeded his powers by making a maeerial mi~take of law in 
holding Qreitem personally liable on the contract. Finally, 
Qreicem and Hajla assert that Griffith is improperly seeking to 
insert the awa~ confirmation issue inco this mechanics lien 
suit, and tha~ confirmation would amount to "substituting• che 
award for the strict requiremencs of a perfected mechani~s lien. 

This ccurt has jurisdiction to entertain this motion 
because, having obtained jurisdiction over these parties and this 
dispute in the mechanics lien accion, ~he Caurc may proceed to 
adjudicace o~her matters chac arise cue cf the same dispute. 
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See, for example, Erlich v. Hendrick Conscruc~ion co., 217 Va. 
lOS, llS (1976), citing Johnston eroa. v. Bunn, lOS Va. 490, 493 
(1909). Accord: Career v. Keeton ~nd Colemag, 112 Va. 307, 310 
(1911). 

UQder Va. Code § S.Ol-5Sl.09, -581.010, and ·581.011, the 
Courc shall confirm an arbitration award unless, wichin ninecy 
day~, grounds are urged for vacating, modifying or co:recting it. 
The party urging such grounds bears the heavy burden of 
conclusively proving the award•s invalidity. Howerin Residential 
Sales v. Cencury Realt~, 235 Va. 114, 179 (1988). Acccrd~ 
Bancias v. Bandas, 16 Va. App. 427 (l993i .· Among che scatucory 
qrc~nds for vacating the award is thac the award was procured by 
"corruption, fraud or other undu.e means." 

The evidence advancea ~y Qreicem and Najla here does not 
support their claim of fraud. Under Rules 2:t a~d 2:14 af the 
R.ules of the Supreme Courc of Virginia, Griffit.h haci , "le year to 
serve its cress-bill. Lawfully delaying service of a ;roperly 
filed pleadinq, wichout more, does not amount to 
misrepresencacion. Moreover, Qreicem and Najla have not shown 
thac the exiscence of the cross-bill was a material face. Thus, 
they point to no contracc prevision or case law chac would have 
given them the right co ~iehdraw from the arbicration had they 
kncwn that Griffich hac! filed a cross-bill to protect· ·it.s rights 
under the mechanics lien scatute. That statuce provides a 
mechanism for a~hieving pr1o•ity in the collection of claims; che 
mere compliance with ics provisions here did not undercu~ the 
pending arbitracion of che facts of tha~ claim. 

The stacu~e does noc list "macerial mista,ke of law ar factft I 
as grounds for vaca~ing the award. In raising chese challenges, 
Qreitem and Najla rely o~ 5 8.01-581.010(3), which requires 
vacating the award where the arbitrator has exceeded his powers. 
The prior arbicration sca~ute, repealed in 1986, allowed awards 
to be set aside for only serious mistakes apparenc on the award's 
fac:e. Wyat.t; Realty v. Sob Joneg Realt)!:, 222 Va·. 365, 367··(1981). 
One of the few cases construing the current statute (which adopts 
the Unifo~ Arbitration Act) holds that ic is beyond the power of 
a reviewing cour~ to decide whether an arbitrator was •mistaken" 
in rulings of fact 0~ law, unless it is shown that cne mistake 
thwarted the incention of the a~bicrator. Rosenstiel v. Fair, 23 
Va. Cir. 33~, 342 (~991). And che Virginia Ccurt of Appeals has 
held thac ftarbicra~ion agreements and the awaras embodied in them 
shall not be set aside on appeal unless there exist grounds to 
sec aside a contract in equity. such as unconscionability or as 
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cont rart :~ public ~ol icy .. , B_a~c!a s v. san.das, syora, at 4 31 . 

Even assum~r.q t~at a material mistake of law or fact would 
support ~acacin~ :he award under che currenc sca~uce, none h3S 
been proved here. The a~ard scaces only its conclusions and does 
nee dis~uss the a~bitracor•s reasoning about Ore1~em•s perso~al 
liability or abo~t any other issue in the case; thus, the face of 
the award reveals no obvLous misincerpretation of law. Whether 
Qreltem had bound himself personally to the coneracc Ls a mixed 
quescion cf law and fact :ependinq, in pare. on an examinat1~n of 
~he eontracc. The concract scaces on i~s first page ~hac i~ was 
made ~etween ~t~e Owner,q Sa~ir F. Qreitem, and ~che Conerac~or,N 
Griffith. Najla's name ~oes noc aopear in the contrac~ untLl the 
final page, whe~a ic was hand~ri~:en above Qreicem•s signatu=e, 
wh.ic:h is preceded by t.he word "by. '' on chis evidence alone, i c 
canoo~ be said thac che arbitrator clearly erred in finding 
Qreicem personally liable. Similarly, che arbitracor•s 
calculation of the amour.c due Grif~ich depended upon his 
consideration of che fac:~al evidence presented at the hearing; 
Qrei~em and Najla. poin~ ~o ncching on che face of che award and 
no extrinsic evLdence that conclusively proves that the 
arbitraccr made any mistake in this matter, much less ~hat he 

· exceeded his powers in doing so. Finally, Qrei~em and Najla have 
failed to supper~ by either evidence cr argumenc the last 
objection in their cross -bill, chat the arbicrator fai-1-e~--·in 
some unspecified manner. "to apply Virginia law to determine the 
obligacions and rights of the parties.• ., 

Bacause Qreieem and ~ajla have not carried their burden of 
proving stacu~ory grounds for vacating ehe award, Griffich•s 
Motion co Confirm Arci~raticn Award is granced. This confirmed I 
award ~~ll conscitute evidence of the amcunt due aga~nst th~ 
propercy in the mecha~ics lien accion, without prejudice to 
Qreieem and Najla•s presentation of evidence chat the liens 
ehemselves, or che cross-bill to enforce them, are defective 
un~er che scrict requiremencs of the mechanics lien statute. 

I 

counsel fer Griffith will please draf~ an apprcpria~e order, 
$Ubmitting ic to counsel for Qreicem and Hajla for approval as ~o 
form and endorsemenc. 

/1;;;;;;rs, 
Thomas S. Kenny 

OGT t.. 7 i~~a 
=~ 
~~,---------.#~· 

---------------J 
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~ WM. L. GRIJ.iiTH &·CO. Of \IIRGINIA, INC. 
lS41 CHAIN BRIDGE ROAD SUITE SA fAIRFAX. VIRGINIA 22030 

July 30, 1992 (703) 591-4788 

Mr. Hugh c. Cregger, Jr., Esq. 
Eskovitz, Lazarus, Pitrelli & Cregger 
Annandale Financial center 
7010 Little River Turnpike 
suite 200 · 
P.O. Box 830 
Annandale, VA 22003 

RE: Willow Run Shopping Center 

Dear Mr. Cregger: 

We visited the site and studied the local conditions affecting the 
cost of the work, your proposed work, and the documents provided by 
you, including (i) drawings, (ii) soils study, and (iii) site plan. 
We hereby propose to provide and furnish all labor, materials, 
necessary tools, expendable equipment and transportation services 
necessary to perform and complete in a workmanlike manner, all of 
the work indicated by the same. 

For the work set forth in the aforementioned Documents, and the 
attached Qualifications, we propose the sum of 

Six Hundred Fifty Thousand Five Hundred Seventy-Four Dollars 

($650,574.00) 

The attached Qualifications are to be incorporated into the 
Contract. The Contract is understood to be a standard AIA A201 
Contract Document. 

We further offer our services to provide alternative cost s~vings, 
prudent development practices, and coordination with utility and 
governmental agencies to reinstate your permit and maintain order 
and appropriate timing to your tenants. 

Thank you for the opportunity to be of service to you and your 
client. 

Sincerely, 

~-----<----
David Peacock 

DP/dfs 

Attachment 
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QUALIFICATIONS 

T·he following qualifications and exclusions are proposed for 
specific i_ncorporation to the Base Bid sum. 

I. 

A. 

B. 

c. 

D. 

E. 

F. 

G. 

H. 

I. 

J. 

K. 

L. 

M. 
N. 

o. 

P. 

Q. 

R. 

QUALIFICATIONS 

The earthwork to be performed is assumed to be within± 0.2' 
of the grades indicated on the plans. 
In the event the plans are not specific nor coordinated, this 
proposal is based on the least expensive alternatives. 
The masonry is included with split face block on the front and 
side areas only. 
Any insulation provided shall be provided as shown on the 
drawings at the specified thickness. 
The exterior finish insulation system is provided over a 
gypsum lath attached directly to the building component.· The 
designers drawings is to be adhered to regardless of 
performance. 
The _metal roofing system is provided with the standing seam 
panel of a standard color Kynar finish. 
The hardware for the door is considered with the allowance 
stated in the plans. 
Unless otherwise specified on the drawings, the acoustical 
ceiling system is provided as a non-fissured mineral fiber. 
The building is proposed with engineering as provided by the 
owner. Any chanqes or adjustments will be at the owner's 
expense. 
The mechanical, plumbing, fire protection and electrical 
utilize the least expensive materials in the situations the 
drawings are unclear. 
Control joints only are considered for exterior concrete 
walks. 
The power company is assumed to supply adequate power for th~ 
space within 5' of the building. Any charges, costs, fees or 
assessments outside this point are the owner• s responsibility. 
Only electrical fixtures shown are included. 
Mechanical, electrical and plumbing information not detailed 
nor specified on the correlating plans sheets is not included. 
All permit fees are to be provided by owner except mechanical, 
electrical, fire protection and plumbing. 
All testing, engineering inspections, and certification of 
materials is to be performed by others_at the owner's expense. 
This proposed bid is valid for a period of thirty days from 
submittals, and if not accepted within that period, we reserve 
the right to review and revise it as required. 
The proposed bid does not include any governmental or public 
utility fees or charges~ 



s. 

T. 

u. 

v. 

w. 

X. 

Y. 

No removal or handling of unsuitable excavations nor 
replacement of unsuitable soils or unsuitable materials 
exposed during. construction have been included in. t~is 
proposal. No excavation is included below 5' from bu1ld1ng 
finish floor nor 1' below paving grade. 
Any subsurface water encountered will be removed at the 
owner's expense on a time and material basis plus a lOt fee. 
This proposed bid is for work shown on the drawings and does 
not include any work not specifically shown; nor any work not 
shown but which might be required of public utilities or 
government agencies. (We as Contractors have competitively 
prepared this proposal based on the drawings supplied by your 
design professionals, and we cannot accept any ~esponsibility 
for compliance of the drawings with any governmental or public 
utility codes or requirementso) · 
Prior to occupancy of the Building, a final punchlist of 
uncompleted items shall be made with a mutually agreed upon 
value of each uncompleted item to be withheld as retention. 
No occupancy shall take place until final payments, including 
retention, except for the agreed upon uncompleted item value 
is made to the Contractor. Partial occupancy of the Building 
shall not constitute a waiver of any of the Contractor•s· 
rights under this clause. 
By execution of the Contract Agreement, the owner confirms the 
contract amount shall be funded by Cto be supplied by owner) 
and his funding agreement sets aside by escrow or other 
acceptable method, at least the total of this proposed base 
bid sum to be funded to the contractor per the payment 
provisions of the Contract Agreement. 
The site utility connections are considered to be within 5' of 
the proximity indicated on the drawings. 
Should the Owner or his employees occupy any portion of the 
facility prior to completion, he or his employees are 
responsible for any communications, trash collection or 
cleanup, power and/or security. 
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II. 

A. 

B. 

c. 
D. 
E. 

F. 

G. 

H. 

I. 

J. 
1(. 

L. 

Specific Exclusions of tbe Base Bid Sum 

Utility relocations or new installation of utilities are not 
included. 
Repaving or modifications of Route 236 beyond the existing 
edge is not included. 
Water meter fees or assessments are not included. 
Future sewer escrows are not included. 
No foundation drain requirements of the foundation is 
considered. 
This proposal does not include any bond requirements. These 
cost would be extra to the project. 
No sealer coat nor product is applied over the exterior of the 
split face CMU units. 
Public street lighting is not considered a part of the base 
bid sum. 
No fixturing, finishes nor Owner supplied items are included 
in this proposal. 
No gas service is considered. 
Pest control is excluded from this project as the building is 
built entirely of concrete, CMU or metal products. 
Any temporary public barriers such as fencing of work area or 
security is not considered. 

III. Cost Saving Alternatives 

We propose a meeting with you, the owner and ourselves to discuss 
cost savings suggestions by applying certain modifications similar 
to projects we have performed in the past. tfe also believe 
alternatives should be reviewed to reduce the ~st of the site 
excavation and certain elements of the building to prevent unneeded 
future remodeling. More details will be provided if requested. 
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WPJI.~ GRIFFITH & CO. OF V~ .NIA, INC. 
3541 Chain Bridge Road Suite SA 

FAIRFAX, VIRGINIA 22030 
OATC 1.10a NO. 

Oct. 9 1992 
(703) 591-4788 ATTCNTION 1 

Hu 2h Cre22er 
ltC: 

Willow Run Shoppina Center TO Eskovitz, Lazarus, Pitrelli & Cregger 

> WE ARE SENDING YOU ~ Attached 0 Under separate cover via hand deli very the followinc items: 

> 

COPIES 

3 

0 Shop drawings 

0 Copy of letter 

DATE NO. 

0 Prints 0 Plans 0 Samples 0 Specifications 

0 Change order 
o ________________________________________ __ 

DESCRIPTION 

Page 3 and 3A revised for the above referenced project. 

THESE ARE TRANSMITTED as checked below: 

0 For approval 

0 For your use 

0 As requested 

0 Approved as submitted 

0 Approved as noted 

0 Returned for corrections 

0 Resubmit __ copies for approval 

0 Submit __ copies for distribution 

0 Retum __ corrected prints 

0 For review and comment 0 ------------------------
0 FOR BIDS DUE _________ l9 ___ 0 PRINTS RETURNED AFTER LOAN TO US 

REMARKS ____ P_l_ea_se_s_u_b_s_t_i_t_u_t_e_t~h;.;..e.;...;s;;....e~p..:;:a..!!:g:..;.e.;;;.s~fo;;..r;;......:P~a..::g::...e_s.....;;.3_a.:..n_d..;,.__3:..;:A~o...;,;f_t_h..:.e.....:..co;,..n;...t.:...;r;;..a.:...;c;...t..:s_w_h_i.:.ch..:...._ __ 

were pre~iously forwarde~ to you. Please contact David Peacock should you 

have any questions. 

--~ 
~DD'-IX. f 

=~~ . . ;~ li ; .. : .. ~- .._ 

CAS! !J. l,!7..5"...t.5 4i ... -... e-. .... 

· COPY TO 38'-11 ~ <"""11/1'1 ----g::_ 
_____ _____;;;;;;,_____.._ SIGNED:0.,...L ~1 /J.,fll_ 

... 

It enclos~o~res •r• not •• noted, lcindly notify us •t one•. 



4.2 ~c Contr:actur shall achieve Sub~t:anti;&l Completion or the entire Work not t;uer than 
f~~~~!!''~rifdnl' '" "'",'''•l., 111 C"tllc•fltlllr ''"·''·• 11/ft'r lite• tittle• uj c ""'"''"'c.A."''"'''· , ll!lu mwr I till)' l't'tfllll'c'III&'IIIS fur ••ml~t·r .~~~~~~1411ultll C:UnrJI/C'Iiull uf u•rtam ,x"J,.. 

_ 111 t? __. ··or-. 1 1101 Slttl('c (' S&'Uilt>n• '" lltc.• w"'"'' 1 /)1._-,,,(',IJ) 

one Hundred Fifty calendar days after commencement of the work. 

, subJect to adjusuncms of this Contract Time :IS provided in the Cumr;t<.'t Oo<.:umcnts. 
(IIU#I't prot•tsiom, rf arry. /••r litturdtll~ clunu•sts r'l'lcllm~ tufallflr~ IU t.umplctt Ull '"''") 

N/A 

.ARTICLE 5 

CONTRACT SUM 

5.1 The Owner ~l1:all p:ay tl1e (:orllrac.:tc •r in nnrcru func..L~ fur the C•nllr:lc.:tc>r'!ii. pc:rJCmn:u'H.·c ur the (;tJntr:ll'llhc Contra<.:t Sum ~on· 
sisting of the: Cost uf the Work ;L'\ l.lcnneu in Allidc i :anu the Cu•ur:auor·~ Fc:e lletc..·rmincu :L'\ fulluws: 
(Statt a lump sum, fwrr.·c•IIIIIJ4&' • '} C..ii.CI uj lite• n· ;, k m· ,,tJac·r /'' ur•u11, Jut' clc•I•"""""'R tlte• f :Cmtmc tur ·!I 1-"c'f', '"'" ''·'1"•';" irfllt'illf! C.'rmlrt"·tur 's fftf u tu·I:Je flrljrt.~lc'llfur 
cbatrR~ rn IIH Vl'orll.) 

See Page 3-A 

5.2 GUARANTEED MAXIMUM PRICE (IF APPUCABLE) 

5.2.1 The suan of the Cust ur the Work :and the Contr:actur's 1:c.-c is ~uammceu by the Contr.al·tor not to cxc.:ecu 
Se~ Pa~e 3-A Dull:ars(S ), 

subject to :auditions and c.Jec..lul'tiuns hy Ch:m"c.' Order :a.~ pro\'ic.lcll in the Contr.a<.:t Du~:umcnL'\. Suc.:h m;aximum sum i.t; referred to in 
the Contr.1ct Documems :a.~ the Gu:ar.um:ed M:aximum Price. Ccr.o;ls \\hid• woulu c::ausc the <itmr.antced M:aximum Price to be 
cxcccdc:d sh2ll be: paid hy the Conmu:tor without reimbursement Lty the Owner. · 
(/1~n sp«ific pn•t;siu•u rf 111ft t;,1111rar:tur il '" Jtt•rtruftttl' 111 ,,,_, • .stll'ilf~.•) 

Should savings be gained by the change from the foundation method and paving subgrade 
preparation indicated in the Contract Documents to an alternate method, the owner 
acknowledges in exchange for reduction of Contractor's fees, the Contractor shall receive 
sixty percent (60') of the savings, not to excAed $24,000. Should the Contractor choose to 
use an alternate foundation method and paving subgrade preparation, the cost to the OWner 
shall not exceed the cost stated in Article 5.2.1. 

385 
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5.1.1: Base building (base building defined as work indicated by the plans enumerated 
in Article 16.1. 5 exclusive of any interior work such 'as drywall, light gage framing, 
bathrooms, mechanical, electrical or ceiling installation or materials) for the sum of Two 
Hundred Eighty-Eight Thousand Sixty-Four Dollars ($288,064.00); 

5.1.2: Earthwork, paving, foundation, site electrical and site concrete for the sum of 
Two Hundred Fifty-Five Thousand Four Hundred Two Dollars ($255,402.00); 

5.1.3: Allowance for interior finish (interior finish is the work indicated by the plans 
enumerated in Article 16.1.5 and excluded from the.base building) for the sum of One Hundred 
Seven Thousand One Hundred Eight Dollars ($107,108.00); 

5.1.4: Contractor fee is established as 7.5, of the cost of the work included in 5.1.1, 
5 .1. 2 and 5 .1. J not to exceed Forty-Five Thousand Three Hundred Eighty-Nine· Dollars 
($45,389.00), the cost of the Performance and Payment Bond is included in the Contractor's 
fee; 

5.1.4.·1: Should the scope of this work increase due to unforeseen circumstances or from 
additions in the work, the Contractor shall be entitled to a fee of 7.5, above the cost of 
the change. 

Page 3-A 
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4.2 The Contnctor shall achieve Subsunli:al Completion of the entire Work not bter than . 

~:~~!"(,:'t:::;,t~~rl/d~::, ~~~~~~dm!:"' t'£~mdnr da)'S nft'r tbct dat• of cum"''"IU."Ifrrnt. Al~tllll.terl a11y rft~utr,.,r~tts ftJr earli,.,. Substa, .. UII Cumpl~iUJr rlj ""''a"' por-
'J ... e nSIU I'A"TW" , IW Ccmtrat:t Ouc:Wfi~IIS ) 

t 

one Hundred Fifty calendar days after commencement of the work • 

• subject to adjustments of this Contract Time 25 providecJ in the Contr.~c:t Documents. 
(lnstrt pror·isrons, tf an_1•. fur ltqlltdutcd dQmagrs rrlmmg tu fadur' to cumplf!l' orr ttmt.) 

N/A 

ARTICLE 5 

CONTRACT SUM 

5:1. The O"'·ner shall pay the Contractor in ~urrcnt funcJs for the Contractor's pcrfnrnunce of the Contract the Contract Sum con-
sasung of the Cost of the Work as definecJ in Article 7 and the Contractor's Fcc cJetcrmincd :15 foliO"-'S: 
(State a lump sum, P,,,.,.,.,,,,J.:e 111 Cu.d tJf tltt.• u··(lrAr m· utiJc..,. pn wrs11111 fur til'"","""'R tiJC• O.mtrttllur ·s 1-'c.'C', uud f!.\p/m11 bull' Ow Comractur ·s Ft¥ is to lw mlj11stc.•d fur 
cbarrRes rn tbe ll'or/r.) 

See Page 3-A 

5.2 GUARANTEED MAXIMUM PRICE (IF APPUCABLE) 

5.2.1 The sum of the Cost of the Work and the: Contractor's Fcc is ~u;U"mtc:ecJ by the Cumr:actor not to exceed 
See Pa~e 3-A Dollars(S ), 

subject to acJditions :md cJc:ductions by Change Order 25 prn\'ic.letl in the Contract O<X-urnents. Suc:h maximum sum is referred to in 
the Contr:act Documents :as the Gu;arnntcccJ Maximum Price. u>!'L'i whic:h '9o.'oultl C".&usc the Guaralltccd Maximum Price: tu be 
exceeded shall be paid by the Contractor "''ithuut reimbur.w:mcnt by the Owner. · 
(/IL~ert sp.cific pmnsrurrs •fiN Cmllrct(lt•r ts '" fltlrtltrftnl' 111 UJI)' Stlf'llll($.) 

.. . 

should savings be gained by the change from the foundation method and paving subgrade 
preparation indicated in the Contract Documents to an alternate method, the OWner 
acknowledges in exchange for reduction of Contractor's fees, the Contractor shall receive 
sixty percent (60\) of the savings, not to exceed $24,000. Should the Contractor choose to 
use an alternate foundation method and pavin9 subgrade preparation, the coat to the owner 
shall not exceed the cost stated in Article 5.2.1. 

3B7 
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5.1.1: Base building (base building defined as work ~ndicated by the plans enumerated 
in Article 16.1. 5 exclusive of any interior work such as drywall, light gage framing, 
bathrooms, mechanical, electrical or ceiling installation or materials) for the sum of Two 
Hundred Eighty-Eight Thousand Sixty-Four Ooll~rs ($288,064.00); 

5.1.2: Earthwork, paving, foundation, site electrical and site concrete for the sum of 
Two Hundred Fifty-Five Thousand Four Hundred Two Dollars ($255,402.00); 

5 • 1. 3: Allowance for interior fin ish ( interior fin ish is the work indicated by the plans 
enumerated in Article 16.1.5 and excluded from the base building) for the sum of One Hundred 
Seven Thousand One Hundred Eight Dollars ($107,108.00); 

5.1.4: Contractor fee is established as 7.5\ of the cost of the work included in 5.1.1, 
5.1.2 and 5.1.3 not to exceed Forty-Five Thousand Three Hundred Eighty-Nine Dollars 
($45,389.00), the cost of the Performance and Payment Bond is included in the Contractor's 
fee; 

5.1.4.1: Should the scope of this work increase due to unforeseen circumstances or from 
additions in the work, the Contractor shall be entitled to a fee of 7.5, above the cost of 
the change. 

Page 3-A 
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' 
4.2 Tl.lc Contr:actur sh:lli.:Jdlieve Subst:anti:al Completion of th~ entire Work nut l:ucr th;ul 

!~-::'oJ'"!.!!'f:'~'/!n!!."' "'","~~ "/ rtd'"'''"' dtt)'J nflt'r t/1(' dttlt' uf ullmuc.,,,,.,,'"''' ,1/.c" m.cc.., 1 1111)' '~IIIII'I"""'"S fllr c:wl"'' SltiiSIIIIuiUI C:unrpiC'IiUII uf n.,t11111 poi· 
. ._ •UI'-. tt •- ''"'"' t.-undll"t'l• '" IIJC' C:W•tr'dcl /}f~t.uni('IIIS.) 

one Hundred Fifty calendar days after commencement of the work. 

r subject to adjustmelll5 of this Commct Time :LIS provided in the <.:umr:tc:l Docunu.,us. 
(/nurt proct/SiOIIS, •f 1111)", fur lttfllfdiiiL'tl tlllnrt18ft rc-ltiiiiiJl lfi/IIIIUIY IU 'mllflll'f~ Ull IIIIIC'.) 

N/A 

ARTICLE 5 

CONTRACT SUM 

5.1 11\e Owner ~h:lll pay the Contral·t"r inl'lll rent runc.Lo; for the Contr:l(.'tor·~·perfcmnanc:e of the Cuntr:u.:t the Comr.ac.:t Sum t:un-
sisting of the: Cost of lhc Work :Lt; defined in t\1\idc 7 and the Cuntr:•c:tor's Fc:e uetcrmined :L'i follows: 
(Sill, Q lump'""'· /IC'I'U'IIltl~c· .. , (;u.ct ,, tltc• n· ,, AI ,,. "''"'"/" fll'l!liotll fur '''''"""""'ll''"'' f.illlll'lltlUr's Fe,,•, ,,,, ''·"/"'"'' ~.,,.,)(! C.imlrcl~IIJr's 1-i!e is , Jl(' tlt/jll.Ctc•cl fur 
'barrsc-s 111 t#H \f'or•.J 

See Page 3-A 

5.2 GUARANTEED MAXIMUM PRICE (IF APPLICABLE) 

5~.1 The sum of the Cust of the Work and the Contractor·~ fc:c is Mlttr;mtccd by the Cunfr.ac:lllr nut tu exc.:ecd 
See Pa~e 3-A Dull:ars(S ), 

subject to additions :and dedU<:tinns hy Ch:angc Order a.~ prc)\'iuc:u in the Cuntr.u:t Ib:umcnL._. Such m;aximum ~un1 is referred to in 
the Contract Document5 ;Ltt the Guoar:uucc~l M:1ximum l'rit.·c. Cu.•us whidl wuulc.J c.-:au..;c &he <iu;ar.nueed M:aximum l,ric:e tu be 
cxcecc.lcd sh2JJ be paiu hy the Contrac:tur without rcimbu1'5<.,1lent by the Owner. · 
{/IL'n'f Sfl«ific pnwisicms •fthe (,imlrttl'lur Is '" /¥lrtic '/"''" ill "".1' ~,.;,ll~.) 

Should savings be gained by the change from the foundation method and paving subgrade 
preparation indicated in the Contract Document• to an alternate method, the OWner 
acknowledges in exchange for reduction of Contractor's faea, the Contractor shall receive 
sixty percent (60\) of the savings, not to exceed $24,000. Should the contractor choose to 
use an alternate foundation method and paving aubgrade preparation, the cost to the Owner 
shall not exceed the cost stated in Article s.2.1. 
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5.1.1: Base building (base building defined as work indicated by the plans enumerated 
in Article 16.1. 5 exclusive of any interior work euch ae drywall, light gage framing, 
bathrooms, mechanical, electrical or ceiling installation or materials) for the sum of Two 
Hundred Eighty-Eight Thousand Sixty-Four Dollars ($288,064.00); 

5.1.2: Earthwork, paving, foundation, site electrical and site concrete for the sum of 
Two Hundred Fifty-Five Thousand Four Hundred 'h•o Dollars ($255,402.00); 

5.1. 3: Allowance for interior finish (interior finish is the work indicated by the plans 
enumerated in Article 16.1.5 and excluded from the base building) for the sum of One Hundred 
Seven Thousand One Hundred Eight Dollars ($107,108.00)1 

5.1.4: Contractor fee is established as 7.5, of the cost of the work included in 5.1.1, 
5.1.2 and 5.1.3 not to exceed Forty-Five Thousand Three Hundred Eighty-Nine Dollars 
($45,389.00), the cost of the Performance and Payment Bond is included in the contractor's 
fee; 

5.1.4.i: Should the scope of this work increase due to unforeseen circumstances or from 
additions in the work, the Contractor shall be entitled to a fee of 7.5, above the cost of 
the change. 
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UFE. CASUALTY 

• 
PERfORMAf~\1.:' AND 
PAYMENT BOND 

,. \ 

THE JETNA CASUALlY AND SURETY COMPANY 
Hartford, ComleGtJcut 06115 

KNOW ALL MEN BY THESE PRESENTS, THAT, WILLIAM L. GRIFFITH & CO. OP VIRGINIA, INC. 

(hereinafter called the Principal), as Principal, and THE .ETNA CASUALTY AND SURETY COMPANY, a corporation 
organized and existing under the laws of the State of Connecticut with its principal office in the City of Hartford, Connecticut 
(hereinafter called the Surety), as Surety, are held and firmly bound unto 

NAJLA ASSOCIATES, INC. 

(hereinafter called the Owner), and to all persons who furnish labor or material directly to the Principal for use in the prosecu-
tion of the work hereinafter named, in the just and full sum of $650,5 7 4. 00 
SIX HUNDRED FIFTY THOUSAND FIVE HUNDRED SEVENTY-FOUR AND ----- 00/100 Dollars, 

to the payment of which sum, well and truly to be made, the said Principal and Surety bind themselves, and their respective 
heirs, administrators, executors, successors and assigns, jointly and severally, firmly by these presents. 

WHEREAS, the Principal has entered into a certain written contract with the Owner, dated the 15TH day of 

DECEMBER , 1992 , to CONSTRUCT WILLOW RUN SHOPPING CENTER AT 6653 - 6667 
LITTLE RIVER TURNPIKE, FAIRFAX, VIRGINIA 

which contract is hereby referred to and made a part hereof as fully and to the same extent as if copied at length herein. 

NOW, THEREFORE, THE CONDITION OF THIS OBLIGATION IS SUCH, that if the said Principal shall fully indemnify 
the Owner from and against any failure on his part faithfully to perform the obligations imposed upon him under the terms 
of said contract free and clear of all liens arising out of claims for labor and material entering into the work, and if the said 
Principal shall pay all persons who shall have furnished labor or material directly to the Principal for use in the prosecution 
of the aforesaid work, each of which said persons shall have a direct right of action on this instrument in his own name and 
for his own benefit, subject, however, to the Owner's priority, then this obligation to be void, otherwise to remain in full 
force and effect. 

PROVIDED, HOWEVER, that no action, suit or proceeding shall be had or maintained against the Surety oo this instrument 
unless the same be brought or instituted and process served upon the Surety within two year:s after completion of the work 
mentioned in said contract, whether such work be completed by the Principal, Surety or Owner; but if there is any main­
enance period provided in the contract for which said Surety is liable, an action for maintenance may be brought within two 
years from the expiration of the maintenance period, but not afterwards. 

IN WITNESS WHEREOF, the said Principal and Surety have signed and sealed this instrument this ·31ST day of 

MARCH , 19 93 . .'~ ~~ . .. 

-~a~-~~_,_ ... &o.c::/;......_"'._0...;...._ ...... _.....-z:..--~ ___ ---...... -.-:-... ~(SEAL) z.. ·-. 

€9-DEF-F.X.~ ~ 
DATI Jil• j 3 "'15 
Ju"DGI G BL 
~A~~ a L /375~ 3 

~. PLAINTIFF'~ 
r ~·) 
I • ··.:.· ' . . .... 
. ati-lnlft ........ ., al 

I . 
_______________ (SEAL) 

_______________ (SEAL) 

THE A:T. NA.. CASUA~ ~ AND SURETY COM.PANY 

~-P_; ()Lcr&r 1-JCLrrzatX. 
39~> ' Attorney-sn·Fact 

~ REGINA L. KATCHMARK . 

Wl r,._(\()~() 1 



. ~4:;. z. 
ll •• ,· .. .-')u , r. 

THE ATNA CAS&.' 
Hln'IGn.. 

-y I' .ND SURITY COMPANY 
.nan 081!& 

LIPI & f:ASUAI..'TY 

POWER OF ATTORNEY AND CERTIFICATE OF AUTHORITY OF A"'TORNEY(S)·IN·FACT 

' ICNOW ALL MIN BY THIS I PRESENTS. THAT THE ATNA CASUAL TV AND SURETY COMFAHY, a C0'1'01'81ktn duly organiM Yndttd\elaws of the 
State of ConMCticvt. and ftavi"9 its orincioal office in the CJcv of Hamotd. Councy of H1nfotd. State of Conneak:ut. haV'I mMe. COftldMed and 
aooointtd.and don by lh••• prnents mitt. consdcutelnciiDOOint Michael A. Spitll", Kathleen S. Boyle, Kent M. 
Pagoota, R. Kenneth Hart8an, Beverly K. Schroeder ar Regina L. Katchurk - -

of Baltimore, Mary land . ia tNe 1nd llwfuiAftom..,CIJ-IfMrle&. wid\ full power and IU&Jtoricv hertbV conferred 
to sign. uec:uce and actnowtadgt. at any place wilhin me Unittd Stata. cr. if the followtnt Bne be ftlled ln. 'llli1hln the area mere C:ni;· 
n~ted , the follow;ng ln11Nmentl11: 
by hillhtr solesigniNre and act. any and all boncll. recotnizlncn. comnca of lndtmnicv. 1nd ottler.mlnga obligatory In me niNtl of a bones. 
recogftiunca, or condicional undtftlking. and any and aU consenu incidtnll manto 

and to blnd 'n4E eNA CASUALTY ANO SUAITV COMPANY, dtereby n fully and to ttlt same •tnt a If me same wer. sitned by the CSuly 
au1horind oftla,. of TMI ATNA CASUALTY ANOSURIT't' COMPANY. and eCI ttltiCU of llidActom..,Cst-i.W:ecc. pu~SUantto ltltiUthoritY httein 
~~ .,. tltteby 18cifled and confirmed. 

This aDDQinanenc is madt undat and by autftoricy of the ~lowing StinGing Rasoludortl of said ComcaMY wNch Raolu1ions .. now in full force 
and effiCl: 

VOTED: That tldt of the foDowing officers: ChaitmM, Vece Chal~an. PtiiJdent.Any EllecutJve VlcePraielent.Airt S.,.,Yial Praidenc. Any Vice 
PraJdcm.Any Assistant Vice Pr .. ident. Any Secrmrv. Any AUistaftt Sec:rttal\'. lftiY from time to dme apDOincRnident VlcePrtlliNnll". Ruidtnt 
AsaiiQntSecretari•. Anomeys-ift.Fact. 1ndAgents to IClfor and on behalfoltMComctanv and mrtOive anytuetaallttOintaeiUdt aud\ority as his 
ceftiftcatt of authoritY may prac:ribe to sign wilt! the Company's name and saal wid\ N Comoany's Hal bondS. •&CGfi..,ICIL contrac:ts of 
indemM'f. and od\er writings obligatOtV in 11\e niNreof a bond. rtc09Niance. or CIOndidonal ~ lftd arry of Aid offtcen or tfta Bo1rd of 
OirtclOIS may at any cime remove •nv IUCh 11l00intee n rwolte efta POWer lftd autbofky giwn him.. • 

VOTED: 'ntlt any bond. 'IC09"ilance. comtiCl ollndamnicv, or writing obliP'DfY in theftltun of 1 bond. recogniuna. orcandldoMI undenaking 
lhlll be Vllicllncl binding UIIOft the Comoany when Cal signed by the OWtman. the va Chainnan. the Praidtnt. an lncudve VIce Pr•ldtnt. a 
Senior VIet llraldenc, a Vice ,,aklent. "' AAistlnt Vice Praidem or by 1 RCIIdene VIa ~ pursunt to die '*"' Df'81Cribed In the 
ceniftateof authoritY of such Rtlidtnc VIa Prafdtnf. and duly tft~ed and aaled wfdt dlec:omc.env'a Hal by 1 Sec:rewyor Aulsan1 Secretary 
orbyiResidtmAuiltaneStcreca..,.pursulftctotheooweroracribedlndleardftaceofiUiftorilyofsudtR..._,t........_.s.cr..rv:orlbiCSuly 
Pelted Cunder Hal, if rWQUiredl by one or more ~Faa pui'IUI.m to me power IJ'IIUibed In hla or their centec.. « ceftiftata of 
autftOricy. · 

Thla 'ower of Aaom.., and Cefttflata ol Au1hofftY Is sJtntd and Haled by fiCIIIrNie UftCtef and It¥ aucftoltt¥ of d\a followMI Sllndlnt Rao&udon 
YOttd lrl the Board of Direaors of TMI! ATNA CASUALTY AND SURITV COM1'AIN _.... RetOM:Ion Ia now In fua fora and effea: 

\JOTID: That~ Ggf\11\n of •• of "'e foCicMiftg oftlars: Cl\aifman. VIce Oaitmlft. Praldtnt. Nty Ea.WV. VIa ........... Any hnlor VIet 
Pialdent.AnyVIcePraiden&..Any Aais~MtVIce Praidenc.Airtt sacr....,.Nr't AailcMCs.cr...,. and IMHII ofttlaComolnvlftiY be affixed by 
fKifmlleto MY ~ of lftOrMY or to any cenffk::ata retatfnv themo -.oinrlft9 Rllklent VIce Praidentl. AesldaN Aaialftt Secmaria or 
Aftonwtlo4n-FICiforpufDOHionty of aec:udng lnd aaadng bonds and ~and octwwritlftgtobilgl10f'Y in the natUre thereof. and any 
sudtpowv of lftOIMY Ollcertilcace baring sudl fiCiimnelftnaan or faaimile Hallhlll be nldancl binding upon 1M Company lftCS any sUCh 
power 10 aecuted and anifllcl bf IUCh f8cslmile s~oNturelftd facDmile sal lhll be 'llld lftd blnclng UPOn the Comoany In U.e fua&re with 
tiSI*IIO lny bond or Undeftlting CD whic:tt it llaa.ched. 

IN WITNESS WHERI!OII. 1MI ATHA CASUALTY AND SUJitE'TV COMJtANY hal caused.,. ~to belif~ by Ill 
Senior Vice President lnd 11:1 COf1*M• Mil co be ttereto aftlxad ttata Uth 

d.., of February 19 92 

On tttll 11th cs., ol February • 11 92 • before me C*SOftlly came JOSEPH P. KIERHAH 
to "" known. who. Mint by me dUly swam. cld cs..,_. lnd uv: "*he/lite is Senior Vice President of 
niE .ETNA CASUAL TV AHOSUJIE'N ~ANY. 1M corporadon dacriiMd In and wflicft aecutad the IOoV't iftatNmtnt: '*he/aM mows the 
Hal of AideotPOnldon: lhltd\t Aalafllaed to 1M Hid inlaumenc iasudt ~sal; and"* M/ltle aeantd atellkl ~on behalf 
of tfte COtDCndon by IU1hority of hiallw oMc. under the Standing AI:IOMion1 11\ereof. 

CER'NICATE 

I. tfte "ndcftitMd. 5ecr'etary of 1ME ATNA CASUALTY AHO SURETY COMPANY, a aoa ~of 11\e 
S111e of Conneclicvt. DO HEREBY CER'nFY that me forttoing and anached P~ of Aftom.., and c.mrteaee of Aulhoricy remains in ful force and 
ha not been revoked: and funhermore. thai the Standing Anolu&ions of lhe Boatd of Dbeaora. u Ht fOttft in the c.ntlcattof Aud\Ority, are now 
in fORI. • 

SigMCI and s .. ftd at 'lhe Home Offtce of the Com11any, in the CIV of Hantotd. State 

MARCH 19 93 

P'lnNTlD IN U.S.A. 



Vir&iN Code §18.01-Sll. Sll. Sll.J . At Law Number: ...,\._.)'--_J _~_-...:,1-'----
fn tht ·:rcuu Court of Fairfu County, r-Vf·T· :a 

.-IL:...-
JUDGMENT CREDITOR: wnliClm L. GrHfith & Co. of v;rg;nh, lnCto!' .. ' ·I • 'I:·:..!{= 

Ad~: · 3541 CHain Bridge Road, Suite 2 
Fairfax, VA 22030 

Phone: 
S 4 DEC 1 2 P 11 I : 3 6 

703·591•4788 

h .. .JGMENT CREDITOR'S ATIORNEY: Gina · · l 

Add=s: Holland & Knight CLERiC c;!~C 1~!1.C~~ : 
2100 Pennsylvania Ave., NW~ 1400, Washington, DC 2ooffrdl\l'l-\l\• iA 

202-955·3000 

Venus 

JUDGMENT DEBTOR: _..,:N;;:a6J.:.;:la::....:.:A.:.:ss:.:o::.::e~i a::.:t:.:e:.:.s.t., ...:l:.:.:n::.C.:..· -------------- SSM: F11B293 

Address: c/o Anton F. Oreitem1 Registered Agent 

7410 Little River Turnpike, Annandale, VA 22003 
DC Corporate ~'}No.: j · 
Return Date: V ¢1 'f s--

GARNISHEE: E.L.& P. Title and Escrow Co. at 9:00 ~.m. 

Review Date: J-l Y '4) 
;, 

Ad~: c/o Cregger & Cregger, Registered Agent 

7010 Little River Turnpike, Suite 220, Annandale, VA 22003 

STATEMENT 
Judgment Principal 

Credits 

Interest 

Judgment Costs 

Anomey's Fees 

Garnishment Costs 

~ · +.al Balance Due 

..... ~gment Number: 

s 96,256.00 

none 

9' per annum 
·undefined 

none 

undefined 

$ 96.256.00 olys 

259742 

Maximum Portion or Disposable Earnings Subject to 
Garnishment 

0 Suppon 

0 so~ 0 60~ D 6s~ <If not specified, thensoctO> 
0 Swe Taxes, 100~ 
If none of the above are checked, then §34-29 (a) (printed on the 
reverse side of this summons) applies. 

Tine Garuishee shall rely on this amount. 

Date of Judgment: _.,,u;t..~,l,g,Btr..;:s~.:~lt _________ _ 

Place of Judgment: Fa;rfax Cjrsyjt Coyrt Choncery No 134308 

TO ANY AUTHORIZED OFRCER.: You are bereby commanded to serve this summons on the judgment debtor and lhe garnishee. 
TO THE GARNISHEE: You are hereby commanded to: 

(1) r.Je a wriaen answer with: Circuit Coun of Fairfax County, 41 tO Chain Bridge Road, Fairfax, VA 22030 
OR (l) deliver payment to tb.is court payable to "CLERK. CIRCVIT COURT," 
OR (3) appear before· this coun on dae return dace and time shown on this summons to answer che Suggestion for Summons in Garnishment 

of lhe judgment creditor mat, by reason of lhe lien of writ of faeri facias, there is a liability as shown in the stacement upon lhe 
garnishee. 

As garnishee. you shall withhold from the judgment debtor any sums of money to which the judgment debtor is or may be entitled 
from you during the period between the date of service of this summons on you and the date for appearance in coun. subject to the 
following limitations: . 

(1) the maximum amount which may be. garnished is the •Total BalaDce Due• as shown on this summons. 
(2) If the sums of money being garnished are earnings of the judgment debtor, then the provision of •Maximum Portion or 

Disposable Eam1ogs Subject to Gamisbmmt• shall apply. 
If a garnishment summons is served on an employer having one thousand or more employees, then mooey to which the judgment 

debtor is or may be entitled from his or her employer shall be considered those wages, ·salaries, commissions or other earnings which, 
following service on the employer, are determined and are payable to the judgment debtor under the employer's normal payroll procedure 
with a reasonable time allowance for making a timely rerum by mail to this coun. 

Ira Judgment Debtor requests a heariDc oa u Exemptioa Claim, sucb claim should be faled with the Clerk of the Court within ten days 
of service u a you. (See attached Exemptioa Claim Form.) 

).,. ., . 
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·Novercber 9, 199 3 

E. L. & P. Title and Escrow Co. 
Suite 200 
7010 Little River Turnpike 
P. o. Box 330 
Annanr.lale, Va. 22003 

Enclosed is a copy of my engineer's letter to ~an. L. Griffith & Co. 
of Virginia that infoms them why the final invoices are not paid. 

Ue have info~ ~. L. Griffith Wltil they take care of punchlist items 
their invoices will not be processed. · 

If you have any questions, please <k> not hesitate to call. 

CC: Hugh Cregger, Esq. 
Jeffrey GilmJre, Esq. 

leturn Aclclress 

7410 Little River 'l\rrnpi.ke 
;umancJale, Virginia 22003 

395 

Sincerely, 

'lbn~r Qrei tem _ 

f .· , ·' ·--· 
. -c=1" . ,.. 

I ·, "" 
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GANN<)N, CO'r~"J.:l~LL & W.A.l{l). i•.<J. 

MAWTIN A. UANNUN 

JAMI!:ot!J HAY c;cnvi'HI'!I.I. 

~IC!IIAII:L Al.AN WAleD 

UA VI U II f4't.to:'l'l 'llto:H 

MAICU,\Ilto:'l' UANNUN .HAHII:tK Y 

VXA FAX - 591-4776 
AND FIRST CLASS MAIL 

411 N. WASIIINUTUN l!tTHI!:.II.'T 

P.O. t~UX I tltMS 

ALICXANDKIA. VUCOINIA a:Jla.UUMI 

170m etau-11770 

II'AXa t7u:.s• tmn.umm 

November 12, 1993 

WIC'If,\WU .1. UW\'1•!1(. Ill 

.. ... , 'UIINH .. :l, 

tf .. ~l'l.\' TOt t•.u. IIOX I~MU 

·"·":"ANhltl.\, \.'IICCIINIA \:\::11:1 I~HII 

E.L.& P. Title and Escrow Company 
7010 Little River Turnpike, Suite 200 
P.O. Box 830 
Annandale, Virginia 22003 

Re: Samir F. Qreitem v. William L. Griffith, et al. 

Dear Sir/Madam: 

Please be advised that this law firm represents Samir F. 
Qreitem regarding a dispute over his contract with William L. 
Griffith & Company of Virginia, Inc. 

By certified letter, return receipt requested, dated 
November a, 1993, Mr. Ali Shakeri, P.E., notified your organization 
of certain problems encountered by Mr. Qreitem in the completion 
of the contract for the project known as Willow Run Shopping 
Center, 6653/6667 Little River Turnpike, Fairfax, Virginia. 

It is our understanding that David Peacock from William 
L. Grit"fith & Company of Virginia has served written notice on you 
that the owner, who they do not name, has failed to make a timely 
payment on this project in the am~unt of $73,666.00. 

You are hereby notified that you are not to release anv 
monies that you are holding in escrow concerning this project. Anv 
authority heretofore given to you to do so is hereby rescinded. 

Samir Qreitem will send you today further written 
notification to this effect. 

There will certainly be litigation in this case, and I 
am now in the process of obtaining expert opinions as the quality 
of workmanship for various unauthorized changes in the contract, 
the manner in which the contract was·signed, and other items, and 
I will, of course, keep you informed of my progress concerning the 
same, assuming that you are truly an uninterested party. 

LA~P\4t.n &~ 

SSJc~e.T"C. ~' 
396~ PLr D $X, I .i::.J.. 

"' DAH~f·Tr---' 
JUDGI .... CC...-::8~'-~~:.----
c.'-~~ ;. Ll 3/ ?_:?_} ,
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E.L.& P. Title and Escrow Company 
November 12, 1993 
Page Two 
Re: Willow Run 

If for any reason you disburse any monies pursuant to any 
escrow or other agreement that is alleged to exist, then and in 
that event, Mr. Qreitem will hold you personally liable. 

If you have any questions, I would appreciate your 
getting in touch with me or my law partner, James Ray Cottrell, 
Esquire, who will be working on this case with me. 

MAGjjsb 
cc: Mr. samir Qreitem 

Mr. Tony Qreitem 
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s. smn ..aJ­
(202) 861-1036 

DuNN ELLS & DuvALL, 
ATTORNEYS AT LAW 

2100 PENNSYLVANIA AVENUE. N.W. 

WASHINGTON. D.C. 20037-3202 

(202) 861-1400 

FACSIMILE 
12021 861·1417 
12021 861·1416 

November 23, 1993 

Mr. Hugh c. Cregger, Jr. 
Eskovitz, Lazarus, Pitrelli & Cregger 
Annandale Financial Center, suite 200 
7010 Little River Turnpike 
Annandale, Virginia 22003 

Re: Willow Run Shoppinq center 

Dear Mr. Cregger: 

This firm represents William L. Griffith & Co. of Virginia, 
Inc. ("Griffith"). Your letter to David Peacock dated November 
10, 1993 has been forwarded to this office for response. 

As you know, by the terms of that certain letter agreement 
dated January 15, 1993 between Griffith and NAJLA Associates, 
Inc., E. L. & P. Escrow and Title co. ( 11 EL&P") was appointed 
escrow agent responsible for holding $130,000.00 as security for 
Griffith in the event of nonpayment by NAJLA. You are hereby 
notified that the disbursement of funds from the escrow account 
on october 1, 1993 without my client's consent, and your failure 
to seek reimbursement of the full amount disbursed from NAJLA 
Associates, constitute a breach of the terms of the January 15, 
1993 escrow agreement as well as a breach EL&P's fiduciary duty 
to Griffith, the intended beneficiary of the escrow arrangement. 

In accordance with the terms of the escrow agreement, EL&P 
was authorized to disburse funds only upon receipt of notice from 
Griffith of the Owner's default under the construction contract. 
Further, upon disbursement of the funds in the escrow account, 
EL&P is obligated to: ~~~',·~ 

(ii) cause the Owner to reimburse within 
ten (10) days the escrow account 
for the sum paid over to contractor 
by the escrow company; 

DATI J¢·tY1'­
JUDGI &~;,t;,:.~B..;::'-;_,_-­
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OUNNELLS & DUVALL 

Hugh c. Cregger, Esq. 
November 23, 1993 
Page 2 

Not only did my client not notify you that the owner was in 
default prior to EL&P's disbursement of the funds, but EL&P has 
made no effort to cause the owner to reimburse the account. 
Rather, in your November 10 letter, you cavalierly place the 
burden of replacing the funds on my client. The position taken 
in your November 10 letter is directly contrary to the express 
language of the escrow agreement. 

Accordingly, Griffith demands that EL&P immediately take all 
appropriate steps necessary to replenish the funds in the escrow 
account. Griffith intends to hold EL&P responsible for all 
damages it incurs as a result of EL&P's breach of the escrow 
agreement. 

cc: David Peacock 
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MCLEAN TillE AGl:NGY. Inc. Va 

E.L. & P. TITLE AND ESCROW CO. 
SUITE 220 

7010 UnLE RIVER 1 UHNPIKE 
ANNANDAlE. VA 22003 

(70:1) :tf>~ fl?l\2 
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December 16, 1993 

S. Scott Morrison, Esquire 
Dunnells & Duvall 
Attorneys at Law 
2100 Pennsylvania Avenue, N.W. 
Washington, D.c. 20037-3202 

Re: Willow Run Shopping Center 

Dear Mr. Morrison: 

VIENNA Of Ill 1: 
sutt r 2110 

100 F.AST SlBFFJ. SE 

V1f NNA. VIHG1NIA ')? 1 Utl 
(/lUI ;1 ~•'1 1·1 :n 

I AX 1/0:t) ;•!t!t li I :1 I 

Reference is made to your let·ters of November 23 and December 
13, 1993. 

First, let me say that I did not understand that you expected 
a r~ply to your letter of November 23rd and secondly I did not 
receive notice that you and David Peacock had called. If I had 
received such notice I can assure you that I would have returned 
your call. My direct line is 941-5707. 

By way of history, let me state that at the time E.L. & P. 
Title and Escrow received notice from the owner (copy enclosed) 
E.L: & P. did not have the escrow agreement, its entire file having 
been turned over to Jeffrey Gilmore, Esquire. At this time the 
file still has not been returned to E. L. & P. However my 
recollection of the Agreement was that the $130,000.00 escrowed sum 
was to be paid to the General Contractor once all of the contract 
price except the last $130,000.00 had been paid by the owner. 

E.L. & P. is indeed sorry if the payment of the $103,000.00 
has prejudiced Griffith Company in this matter. That was not the 
intent. It was believed that since the payment was going to 
Griffith that the payments made by the owner had brought the total 
payments due down to the last $130,000.00 and that the payment from 
the escrow was proper. E.L. & P. still believes that your client 
was not prejudiced by the disbursement and until a court of 
competent jurisdiction states otherwise we will not suffer the 
loss. 
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s. scott Morrison, Esquire 
December 16, 1993 
Page 2 

I believe this is the first time I have ever been involved in 
a matter where both the client and the contractor are threatening 
suit. I am now in receipt of a letter from Martin Gannon, Esquire 
representing the owner in essence questioning my representation of 
the owner as to my agreeing to an inequitable contract and 
referring to the contractor that "I chose". 

If you desire to further discuss this matter please do not 
hesitate to call me. 

HCCjjsr 
Enc. 
h:\shared\c\hcc\morrison.ltr 

Very truly yours, 

f~t!c~;{, /~ ~re~~~VJr 



3541 CHAIN BRIDGE ROAD • SUITE 2 • FAIRFAX. VIRGINIA 22030 • (703)591-4788 I FAX (703)5i1·4776 

February 16, 1994 

Mr. John Pitre IIi 
, EL&P Title Company 

7010 Little River Turnpike 
Suite 200 
Annandale, VA 22003 

RE: Willow Run Shopping Center 
Escrow 

Dear John: 

We have not received any correspondence indicating EL&P has performed its duty 
under the Escrow Agreement dated January 15, 1993 to demand reinstatement of 
funds improperly released from the escrow. 

We have completed our work contracted by the Owner, Mr. San1ir Ore item and 
Najla Associates, but have not been paid for this work. We, therefore, make 
specific demand of any and all balances remaining in the escrow account not 
exceeding $126,174 to be released immediately to Wm. L. Griffith & Co. of 
Virginia, Inc. 

The sum requested represents services provided and recorded as Memorandum of 
Mechanic's Lian by General Contractor properly filed 12/17/93. 

Your prompt attention to this matter is appreciated. 

Sincerely, 

_, ----:::;:::::;' ~--- ---
~~ 

_ David Pt1acock 

DP/afs 

\ -) --- /) 
,u.c~ --- .. - . -- ---__ __, 
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Mcl.can Title Agl'nq•. Inc:. 

Atmauclale 01 fice 
Suilr 220 

7lHO l.illlco ltiYrrTurnJtike 
Almnnd.,Jc-. Vir~inin 2200J 

(703) 3!i4-0561 
FAX (70.\) .154-68.\J 

February 28, 1994 

Mr. David Peacock, President 
Wm. L. Griffith & co. of Virginia 
3541 Chain Bridge Road, suite 2 
Fairfax, Virginia 22030 

Re: Willow Run Shopping Center Escrow 

Dear David: 

Vic•nna ( llli•·r 
S•uh· ,!CM) 

IUU f=ao;l Slu-c·l. ~ E. 
Vit"nna, \'irJ!inia ~ 1lftn 

(70.\) :!!"~·hi'' 
FAX (70.\) 25~-bl.\7 

I received your letter of February 16, 1994 asking E.L. & P. 
Title and Escrow Co., as Escrow Agent, to disburse to your 
company as general contractor remaining sums it holds in escrow 
in regard to the construction contract for Willow Run Shopping 
Center. 

Under date of November 11, 1993, E.L. & P. was notified in 
writing by the owner NAJLA ASSOCIATES, INC. that no further 
disbursements should be made from this account. 

Under conflicting demands and instructions from the parties 
this firm has no choice but to retain the escrowed funds subject 
to the order of a court having proper jurisdiction. 

JFP/mm 

H:\SIIAREO\C\JFP\PEACOCK 


