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IN THE

Supreme Court of Appeals
of Virginia.
At WytheYille .

•
June Term, 1927.

R. H. DAVENPORT, Appellant,
vs.
W. J. KENDRICK ET AL., Appellees.

From the Circuit Court of Washington -·County, Virginia

''The Briefs shall be printed in type not less in size than
small pica, and shall be nine inches in length and six inches
in width, so as to conform in dimensions to the printed records
along with which they are to be bound, in accorda:p_ee with
the Act of Assembly, approved March 16, 1903; and the
Clerks of this Court are directed not to receive or file a
Bnef not confo-rming in all respects to the aforementioned
requirements.''
The foregoing is printed in small pica type for the information of counsel.
J. M . KELLY, Clerk.
J~hn

A. Cook. Printer. Wnbeville.Va.

IJN TH'E

Supreme Court of App:eals

of Virg-inia..
At Wytheville·.
0

June Term, 1'927.

R. JR. D:.A.VENPORT, Appellant,
vs.

W. J. KENDRICK ET .A.L., Appellees.

~m· ~- HoNo~LE JUDGES oF THE SUPREME

CoUBT

OF APPEALS

oF VmGmrA:

Your pe-titioner, R. H. Ilavenport,. would respeetfuJ.ly
represent unto Your Honors. 1:hat he· is. aggrieved by a; de~ee
of the Ci·rcmt Court of Wa-shington County, Virginia, entered on the- 21st day. of August,. 1925,, in a certain suit in
Chancery therein pending, wherein R. H. Davenport wa.s
eom.pla-inant and W. J. Kendrick et ar. were defendants.

A transcript of the record of said cause accompanies tliis
petition, from which it will appear:
·Tliat the original bill, the amended biH and1 second
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amended bill in this cause were filed for th~ purpose of obtaining relief from two usurious contracts, notes and deeds.
of trust that were made and entered into by and between
W. J. Kendrick and the complainant, the said W. J. Kendrick being one of the defendants, and to have certain sales
attempted to be made under said deed_s of trust enjoined and
the usury el~ated therefrom, and for judgment for all of
s~ch usury as- had been paid thereon.
To your complainant's bill and first and second amended
bills, the defendant, W. J. Kendrick, both answered and appeared, and E. M. Kendrick also appeared and filed his petition, by leave of the Court, claiming to .be the holder of said
usurious notes as a purchaser for value and before ~aturity,
said notes being negotiable, and to which answer your complainant replied generally, and to which petition your complainant answered and issue.
Thereupon a volume of evidence was taken by complainant and the defendants, and the cause. was submitted for decision, and .on the 21st day of August, 1925, the Court dissolved the injunction theretofore granted in said cause, and
dismissed the complainant's bill. (Record, page 205-6.)
The facts in this cause, constituting complainant's claim,
are as followa:
W. J. ;Kendrick was engaged in the real estate business
and in the lending of money in Bristol, Virginia-Tennessee,
in January, 1922.
R. H. Davenport, being in straightened -circumstances,.
the said W. J. Kendrick, knowing of his condition, proposed
to lend him certain sums of money, to-wit: the sum of $6,000.00. taking a deed of trust to secure the same upon very
valuable property situated in Washington County, Virginia,
and contain1ng 32.27 acres of land near the corporate limits
of Bristol, Virginia, and ah:;o 179 acres of fine farm land
sit;uated at Hayter's Gap, Virginia, in Washington County,
in which s·aid deed of trust the brother of W. J. Kendrick
namely E. S. Kendrick, was made 'trustee. (Rec. p. 5-6.)
1

For fhe use of this money for the space of one year. thH
said W. ,J. Kendrick deducted the sum of $1,000.00. (Rec.
p. 50.)
When the year expired, petitioner not being able to pay

off said loan, nor effort 'vas made to· sell said land under
said deed of trust, but on the 21st day of March, 1923, the
-said Davenport, the petitioner, being still under greater pressure for money, accepted another loan .from the said W. J.
l{endrick for the sum' of $3,535.00, securing the same by deed
of trust, but from which the said petitioner only netted the
sum of $1,500.00, the said W. J. Kendrick deducting from the
sum of $3,535.00 loaned a commission, fee or usurious charge
of $2,035.00, for the further indulgence of the loan for $6,000~00 previously made to said petitioner by the said Ken.drick, for the space of another year. The said deed of trust
will appear on Rec. po 8-00 and the account of the transaction
recited on Reco p. 54.
Thus having placed deeds o.f trust on the two tracts of
land for a sum sufficient to prove a cash sale of the ·same
when said last named note became due and he was unable
to effect a further usurious and extortionate loan on said
lands (Rec. p. 57) he directed his brother the trustee in the
first deed of trust to advertise said lands for sale on the 21st
daf of June 1924. (Rec. p. 10.)
As a further inducement to said complainant to enteJ:
into the said contracts and to execute and deliver the notes
and deeds of trust aforesaid, to secure the same, the said
W. J. Kendrick agreed verbally to purchase the timber from
the 197 acres tract of land and to make a very advantageous
sale of a farm to the said Davenport therefor. (Rec. p. 55.)
The record of the evidence in this cause will present to
the Court one of the most glaring and unconscionable transactions violating the usury of this Commonwealth that ever
came to the attention of this or any other Court.
The trustee named in the aforesaid deed of trust being
his brother, when the time came and not before, when he saw
his transactions uncovered and his conduct exposed (Rec. p.
0000. ) he asserted the defense that he transferred · said
notes before maturity to another one of his brothers, E. M.
Kendrick, and thereupon this long after the institution of
tbis cause appeared by counsel.and filed his petition assert
ingo own.ershin of spid notes for value and without notice and
before maturity and when placed upon the witness stand by
his testimonv and conduct ~ave the strongest evidence of the
insincerity (Reco Po 188-9-10) of his claim.
The complainant's hill asked for general relief, but this
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the Court did not give, the Court satisfying itself with passing upon the claim of. E. M. ,Kendrick and· going no further
than to dismiss the complainant's bill and denying relief as
against W •. J ..J{endrick. (Rec. p. 205.)
ASSIGN~IENTS

OF ERROR.

1st: It was error for tlie Court to hold that E. M. Kendrick was a holder of said notes for value and without notice
before maturity, and to dissolve the injunction in this· cause
and dismiss the, complainant's bill.
2nd:. It w.as error for the Court to dismiss the complainant's. bill without decreeing upon the question of the: liability
of W. J. Kendrick the principal defe~dant in said cause.
3rd: It was error for the Court to have decreed against
.W. J. Kendrick for all the usury incorporated in said note·s
or that had been paid upon both of said transactions regardless of the Court's vie,v-s upon the question presented by the
petition of E. M. Kendrick :filed in said cause.
For the foregoing and other reasons, to be assigned at
bar, petitioner prays that an appeal may be awarded him and
that upon a heaPing said decree of date August 21st, 1925,
mav be reversed and set aside and that the Court will so adjud..ge.
·
. '
R. H. DAVENPORT.

GEORGE M. WARREN,
L. P. SUMMERS,
\
Attorneys for Petitioner.
I, George M. Warren, an attorney practicing in. the Supreme Court of .Appeals of Virginia, certify that in my opinion decision of the Circuit Court for Washington County,
· Virginia, in the foregoing ~ase should be reviewed by the
Supreme Cour~ of Appeals of Virginia.
Given under my hand tbis February 19th, 1926.
GEO. M. WARREN.

---~--·--------

Received Feby. 20, 1926.

P. W. C.
Appeal allowed and supersedeas awarded.
Bond, $3,000.00.

R. H. L. CHICHESTER.
To the Clerk at Wytheville, Va.
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R'E C 0 R D
R. H. Davenport, et al.,
vs.-In Chancery,
W. J. Kendrick, et al.,

Complainants,
Defendants.

Virrginia,
"\Vasbington County, to-wit:
Be it remembered that heretofore to-wit: on the 18th day
of June, 1924, came the complainant, :a,. H. Davenport and
Maude E. Davenport and presented to the Judge of the Circuit Court for the County aforesaid in the State of Virginia,
their bill in chancery for an injunction against E. S. Kendrick, Trustee, V. Kendrick and H. G. Peters, Trustees, and
W. J. Kendrick, which said bill and exhibits filed therewith
are in the words and figures following, to-wit:
To the Honorable John ,J. Stuart, Judge of the Circuit Court
of Washington County, Virginia:

R. H. Davenport and Maude E. Davenport
vs.
E. S. Kendrick, Trustee, V. Kendrick and
H. G. Peters, Trustees, and W. J. Kendrick.
Your complainant, R. H.- Davenport, showeth unto your
Honor that he is ~he owner in fee simple of two certain tracts
or parcels of land situated in Washington County, Virginia,
one containinf! 32 27 acres, situated northwest of and near
the corporate limits of the City of Bristol, Virginia, and another tract containing 179 acres. situated near Hayter's Gap,
in Washington County, Virg-inia, and that on the 13th day
of Januarv, 1922. your complainant and his wife, borrowed
from W . .T. Kendrick the sum of six thousand ($6,000.00)
dollars ancl P."l(Pcuterl to said E. S. Kendrick. Trustee, for thA
said W ..T. Kendrick. a deed of trust upon the trRch~ of lAnd
above described, to secure the payment of tl1e said six thou-
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. sand ($6,000.00) dollars, a copy of said deed of trust being
herewith filed, marked as· Exhibit. ''A'' and prayed to be
read and considered as a part of this bill.
Your complainants would further show unto your Honor
that at the time they borrowed said money· from the said
W. J. Kendrick they were in straitened financial circumstances and that he was compelled to have said money. Your
complainants would further show unto your Honor that upon
the execution and delivery of said deed of trust, the said
W. J. Kendrick, from whom said money was borrowed, deducted from said six thousand $6,000.00) dollars the snm of
one thousand $1,000.00) dollars and took from your complainants one bond for the sum of six thousand ($6,000.00)
dollars, without interest until the maturity of said bond,
which was the 13th day of January, 1923.
[2]
Your complainant would further show unto your
Honor that on the 21st day of March, 1923, yonr complainants made an additional loan from the said W. J. Kendrick, of thirty-five hundred ($3500.00) dollars, and executed
their bond for $3500.00 to the said W. J. Kendrick, due
March 21st, without interest until maturity, which bond is
·now past due, and executed a deed of trust to H. G. Peters
and Vernon Kendrick, Trustee, for the said W .•r. Kendrick
upon the two tracts of land above described, a copy of which
deed
of trust is hereto attached, marked "Exhibit B," and
1
asked to be read as a part bf this bill.
Your complainants would further show· unto your Honor
that after the execution and deli very of said second deed of
trust, and note for $3500.00, the said W. J. Kendrick pa}d
to your complainants the sum of fifteen hundred ($1500.00)
dollars and retained as commissions and· charges the sum of
two thousand and thirty-five $(2,035.00) dollars. Your comnlainants would respectfully represent unto Your Honor that
by reason of their straitened circumstances, the lender of the
monev in this case~ W. ,r. Kendrick, thereby exacted from
your (lOmnlainRnt upon said loF~ns the sum of one thousand
($1,000.00) dollars upon the first loan, and two thousand
thirty-five ($2Jl35.00) dollars upon the sec'lnd loan, practira ~h? everv dolhrr of 'vhich wAs usurious and contrary to the
n~nvisinnR of Chapter No. 230, of Section 5551, of the Code
of Virginia.
Your com~lainants would further show unto your Honor
that the bond for $6,000.00 executed by your comphtinant~,
to the said W ..T. l{endrick, hn~ heen due since the lRth day
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of· January, 1923, and the bond for thirty-nve hundred
.($3500.00) dollars, executed by your complainants to the said
W. J. Kendrick, has been due since the 21st day of March,
1924, and that the said W. J. Kendrick is the holder of the
said two notes and bonds.
Your complainants would further show unto your Honor
that the said W. J. Kendrick recently came to your complainants, since the matUTity of both of the above mentioned
bonds, and demanded of them that they execute to him
[3]
an additional bond of twenty-eight hundred fifty dollars and fifty cents ($2'850.50), secured by a deed of
trust upon said lands, in consideration of )lis extending the
time of payment on. said loans for an additional period of
one year from March 21st, 1924, which demand your complainants refused to comply with, a.nd thereupon said W. J.
Kendrick informed complainants that he would advertise aU
of his property for sale in one hour and thirty minutes unless
said request was complied with. Your complainants would
further show unto your Honor that they refused to comply
with said request and ·that the said E. S. Kendrick, Trustee,
in the first deed of trust above mentioned, has advertised· the
tracts of land above described, according to the term·s of said
deed, for sale on the 21st day of June, 1924, at public auction
in Bristol, Virginia, to satisfy the $6,000.00 bond above de~cribed, and said advertisement provides for the sale of both
of said tracts of land near Bristol, Virginia,· and Hayter's
Gap, Virginia, to satisfy said bond for $6,000.00, and said
sale is to be for cash to the highest bidder. A copy of sairl
.advertisement is hereto attached, marked ''Exhibit~ C,'' and
is asked to be read as a part of this bill.
Your complainants would further show unto your Honor
that all of said transactions are usurious and immoral and
oppressive and in violation of the laws of the Commonwealth.
Complainants are ready and willing and now offer to
pay the principal sums loaned to them by the sHid W .•T.
Kendrick. to-wit: The sum of five thousand ($5,000.00) ·dollars on the first deed of trust, and the sum of fifteen hundred
($1500. 00) dollars on the second deed of trust. in settlement
of all retrular and just demands that the said W. ,J. Kendrick
has against your complainants.
Your complainants are advised that they have a right to
~~e into a court of equity and to have said sale enjoined;
to have a Commissioner appointed to ascertain the usury in
said above mentioned transactions and to have elimi-

[4]

nated therefrom all usury, and to have general relief.
The premises considered, the prayer of your complainants is, that W. J. Kendrick, E. S. Kendrick, Trustee, H. G.
Peters and Vernon Kendrick, Trustees, be made parties defendant to this bill, and be required to answer the same, but
an answer under oath is expressly waived; that an injunction
issue, restraining and enjoining said W. J. Kendrick, E. S.
Kendrick, Trustee, H. G. Pete~s !lnd Vernon Kendrick, Trustees, from further proceeding to advertise and sell said land
until the further order of your Honor's Court; that all necessary accounts be taken and upon a full hearing, said injunc-·
tion be perpetuated; that your complainants be relieved of
all usurious interest in both of said transactions and be decreed to pay only the principal sum actually paid by the said
W. J. Kndrick to your complainants, and have general relief.
And the Commonwealth's spa issue.
And your complainants will ever pray.

R. H. DAVENPORT,
MAUDE E. DAVENPORT,
By ,Counsel.

L. P. SUMMERS,
GEO. M. WARREN,
p. q.
State of Virginia,
City of Bristol, to-wit:
This day personally appeared before me, .L. B. Rousb,
Notary Public. in and for the City and State aforesaid, R. H.
Davenport, ·who after being duly sworn, says that the statements contained in the foregoing Bill of Complaint are true
of his own knowledge.
My commission expires on the 9th day of October, 1927.
Given under my hand this 18th day of June, 1924.
LOVE B. ROUSE,
Notary Public.
f5]

''EXHIBIT A.''

This Deed of Trust. made and entered into this the 13th
· rlav of .T anuary, 1922; bv and between R. H. Davenport and
Maude E. Davenport, his wife, parties of the first part, and
E. S. Kendrick, Trustee, party of the second part,

10

WITNESSETH:
That to secure to J. W. Kendrick, or order, the payment
of one note of even date herewith for six thousand ($6,000.00)
dollars, executed by the said first parties and payable twelve
months after date, and bearing no interest until due, the said
parties of the first part do grant and convey unto the said
second party the following tracts of land situate in Washington County, Virginia, and described as follows:
Beginning at a dog wood on- the line of property of N.
E. Martin; thence 1092lf2 feet to a large oak stump corner
to property of J. J. May; thence with said May's lineS. 35 40
W. 1324 feet to an old stump, corner on the Booher property; thence N. 48 35 West 709 feet with Osborne's line to a
stake; thence N. 47 45 E. 1409 feet with Carson's line to a
stake in the center of a road; thence with said road N. 37 15
W. 486 feet to a stake in said road; thence N. 68 E. 614 feet
to a stake; thence N. ·79 E. 202¥2 feet to a stake; thence N.
86 30 E. 419% feet to a post; thence S. 21 E. 98 feet to thQ
place of beginning, containing 32.27 acres, being known as
the R. H. Davenport farm, situate nea.r the corporate line
of Bristol, Virginia, just northwest of Bristol, Virginia, and
being the same tract of land conveyed to the said R. H. Davenport by deed dated May 7, 1921, by A. J. Wagner, et als.,
said deed to be recorded in the Clerk's office of Washingtori. County, Virginia.
That certain tract of land containing 179 acres, situate
in the Saltville District of Washington County, Virginia,
near Hayter's Gap, said tract of land being two tracts adjoining each other, one of said tracts being described by
metes and bounds and otherwise by a deed from N. E. Daven. port and others to the said R. H. Davenport, which
[6]
deed is of record in D. B. No. 52, page No. 236, in tho
Clerk's office of the Circuit Court of Washington
County, Virginia. to which deed reference is here had for a
more particular description. said tract containing 157 acres,
the other tract containing 22 acres, and being the same tract
conveyed to the said R. H. Davenport by deed dated the 6th
day of Octobflr. 1908. from 'A. J. Perkins and wife and of
record in. D. B. No. 71, nage 554, in said Clerk's office.
Title to the above described tracts of land is conveyed
unto the said second party. with covenants of general war-·
ranty and against all encumbrances, except a note for $901.35,
secured by a vendor's lien retained in deed from .r. Wagner
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and wife, dated March 27th, 1920, said note bearing interest
from May 27th, 1920, and said note being payable May 27th,
1923, and said vendor's lien is to remain on said tract of land
until said note is paid.
For failure to pay said note when due, then at the request of the holder of said note trustee shall, after advertising for thirty days by hand bills, written or printed and
posted at three or more public places in Bristol, Virginia,
in Washington Oounty, Virginia, sell the property herein
described at public auction to the highest bidder for cash in
hand, said sale to be made on the premises, the Wagner land
to be sold first, and should it fail to bring enough to satisfy
this debt, then the land in the Saltville District is to be sold,
and said Trustee is to receive a commission of 5% for his
service.
When this trust is satisfied said trustee is authorized to
so mark it on the margin of the Deed Book, whereon the same
is recorded, at the cost of the said parties.
· In witness whereof the said parties of the first part have
placed hereunto their hands and seals this the day and year
first above written.
Signed:
. [7]

R. H. DAVENPORT
(Seal)
MAUDE E. DAVENPORT (Seal)

State of Virginia,
City of Bristol, to-wit:

I, Herbert G. Peters, Jr., a Notary Public, in and for
the said City and State, do hereby certify that R. H. Davenport and Maude E. Davenport, his wife, whose names are
signed to the foregoing writing, bearing date on the 13th
day of ,January. 1922, have acknowledged the same before
me in my said City and State.
My c.ommission expires the 24th day of June, 1924.
Given under my hand this the 13th day of January, 1922.
H. G. PETERS, Jr.,
Notary Public.
Recorded in Deed Book No. 100, page ...... .
f8]
"EX·HIBIT B."
This Deed of Trust, made and entered into this the 21st
day of March, 1923, by and between R. H. Davenport and
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Maude E. Davenport, his wife, parties or the first part, and
Vernon Kendrick and H. G. Peters, Trustees, either of whom
may act, parties of the second part,
WITNESSETH:
That to secure the payment of one note of even qate herewith for three thousand five hundred and thirty-five ($3,535.00) dollars, executed by said first parties to W. J. Kendrick, or order, payable one year after date, and bearing no
interest until due, the said parties of the first part do grant
and convey unto the said second parties, with covenants of
general warranty and against all encumbrances, the following described tracts of land:
First: Said tract of land situate on the south side of
Clinch Mountain in the Saltville Magisterial District of
Washington County, Virginia, on the waters of the north fork
of the Holston River, containing 179 acres, and being the
same land conveyed to the said R. H. Davenport by two deeds,
one from N. E. Davenport, et als., dated June 11, 1894, and
the other from A. J. Perkins and wife, dated October 6, 1908,
said deed being of record in D. B. No. 52, page 236, and D. B.
No. 71, page No. 554 respectively, in the Clerk's office of
the Circuit Court of Washington County, Virginia, to which
reference is here had for a more particular description of
the property hereby conveyed.
Second : Those certain tracts of land containing .altogether 32.27 acres, situate in the Goodson Magisterial District of Washington County, Virginia, near the corporate
limits of Bristol, Virginia, and being a portion of what is
Ioiown as' the Jack Wagner farm and being lots 16, 17, 18
and 19. ~s shown on plat of said farm made by Dunlap and
Spaulding, C. E., and being the same land conveyed toR. H.
Davenport by A. J. Wagner. et als., by deed dated May 27th,
1920, and of record in D. B. No. 100, page 149, in said Clerk's
office, to which reference is hereby had for a more
[9]
particular description.
It is further agreed that should there be failure to pay
said note at its maturity then at the request of the holder
thereof. said second parties. or either of them, shall forthwith, after ~dvertising for thirt.y days by hand bills, written
or print(ln. anrl post.ed at three or morP. nublic nTRrP.A in
Washington Cou!lty, Virginia, in the neighborhood of the

~
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property, seli the property ~rein described at public auction
to the highest bidder, for casll in hand, or so much thereof
as may be necessary to ·satisfy the indebtedness, herein Becured, and with the ·proceeds of sale they shall _pay first the
east of -€xecuting thi-s trust, including a commission of 5%
to the said trustees, and the cost of s~le ; second the del;>t
herein =secured, with its interest ; third, a·ny balance shall be
turned over io said first parti~s, or their order. When tms
trust is satisfied said second parties, or either of tnem, or
the holder of ·said note, may so mark the same on the margin
:of the deed book, whereon the .same. is reeorded, at tl;le cost
"Of said first parties.
In witness Wher-eof, the said parties of ihe first part
have plaeed hereunto their hands and seals this the day and
year 1irst above written.
R. H. DAVENP.ORT,
{Seal)
MAUDE E. DAVENPORT (Seal)
State Df Virginia,
City of Bristol, to-wit:
~'.H. Q:. P~"Cter.s, .a N Gtary Public, m:and for the ·.Said City
and State, do hereby :certify that R. EL Davenport and Maude
.E. Davenport, his wife, whose names are signed io the foregoing writing, bearing date .Qn the 21st day of .March, 1923,
have aclmow.ledged d:he same before me in my ·said Oity mid
State.

My eommission expir-es on the

·24t~

day of June, 1924.

Given under my hand this the 21st day .orf Murch, .1-923.

HERBERT 'G. PETERS, Jr.,
Notary Public.
Recorded in Deed Book No. 104, page 68, of the Clerk's
Office of the Corporation Court of Bristol, Va.
[10]

''EXHIBIT C.'·'

Trustee's Sale of Valuable Real Estat-e, 32.27 Acres Situate Near the Corporate Limits of Bristol, Virgi~ia, and 179
Acres Situate Near Hayter''s Gap, in Wa-shington County,
Virginia:
·
·
Whei~as, by -deed of trust ·dat-ed ;r-anuary 13tb, 1!922, and
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of record in D. B. 100, page No. 151, in the Clerk's office at
Abingdon, Virginia, R. H. Davenport and wife, Maude E.
Davenport, conveyed to E. S. Kendrick, Tru~tee, the tracts
of land hereinafter described to secure the payment of one
note for $6000.00 payable to the order of W. J. Kendrick,
and,
"Whereas, furtlier, said note is past due and remains unpaid and the holder thereof requesting the sale of said property to satisfy said indebtedness ;
Now therefore, I shall, on Saturday, June 21st, 1924, at
10 o'clock, a. m., of that day on the premises and at 3 :30
o'clock p. m. of that day on the premises, .as below stated:
offer for sale at public auction to the highest bidder for cash,
that certain tract of land situate in the Goodson District of
Washington County, Virginia, containing 32.27 acres, said
property being situate just northwest of Bristol, and known
as the R. H. Davenport farm, this sale being made at 10
o'clock a. m., and also that certain tract of land containing
179 .acres, situate near Hayter's Gap, Wa~hington County,
.Virginia, said 179 acres being composed of two tracts, one
containing 157 acres and the other 22 acres, this second sale
being made at 3 :30 p. m., and being· the same tracts of land
conveyed to the said R. H. Davenport by deed dated October
6th, 1908, from A. J. Perkins and wife, which cieed is of
record in D. B. 71, page 534, in the Clerk's office at Abing'don, Virginia, being the 22 acre.s and by deed June 11th,
1894, from N. E .. Davenport, in D. B. 52, page 236, being 157
acres.
. The amount unpaid on said deed of trust as of the day
of sale is $6,000.00.
[11]
All taxes against said property for the year 1924
are to be paid by the purchaser.
Given under my hand this the 20th day of May, 1924.
E. S. KENDRICK.
[12]

R. H. Davenport and his wife,
Maude E. Davenport, ·
vs.
E. S. Kendrick and others.

This day complainants presented their Bill of Complaint
to the Court, verified by- affidavit and the Court having read
and considered the same to be adjudged, orde!ed and decreed
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that the defendants and each of them, be restrained and enjoined from further proceedings to advertise and sell or dispose of the property mentioned and described in the complainants bill until the 22nd day of September, 1924, unless
sooner dissolved, but before this order shall become effective
the complainants, or .some one for them, shall execute before
the Clerk of this Court, a bond in the sum of $3,000.00, with
sufficient surety conditioned as provided by law.
I

[13]

The Commonwealth of Virginia:

To the Sgt. of City Bristol, Greeting:
We command you to summon E. S. Kendrick, Trustee,
H. G. Peters and V. Kendrick, Trustees and W. J. Kendrick,
to appear before the Judge of the Circuit Court of Washington County, at the court house, in the Clerk's office, at
rules to be held for said Court, on the 1st Monday in July
next, to answer a bill in chancery exhibited in our said Court
against them by R. H. Davenport and Maud E. Davenport,
and have then there this writ.
Witness, P. J. Davenport, Clerk of our said Court, at
the cou.rt house, this 18th day of June, 1924, in the 148th year
of the Commonwealth.
P. J. DAVENPORT,
Clerk.
By:
J. W. HUTTON,
D. C. C.
Endorsed on back:

'' R. H. Davenport et ux
vs.-Spa in Chy.
E. S. Kendrick, Trustee et al.
,July 7th, 1924.
It is ordered and decreed that the defendants and each
of them, be restrained and enjoined from further proceeding
to advertise and sell or dispose of the property mentioned
and described in the complainants bill until the 22nd day of

16
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1924.
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Teste:
JNO. J. STUART,
Judge.
A ·copy.
Tl,este:
J. W. HUTTON,
Deputy Clerk.

In the Circuit Court of W.ashington County, Virginia:
R. H. Davenport, et als.,
vs.
E. ·S. Kendrick, et a1s.

To the Ron. Jolm. J. Stua-rt, Judge of ·said ..Com"t:

'The separate answer of W. J. Kendrick to a ·bill uf com.plaint :filed against him and others by R. H. Davenport and
Maude .E .. DavenpO.Tt, on June 18th, 1924. This respondent
•answering said ,bill of complaint, or so much thereof as he is
advised that it is necessary or proper for him to answ.er,
and reserving all just exceptions thereto, answers and says:
·(1} It is true ·as a¥eged in said bill that -thi-s r~pondent
made a loan of $6000.00 to said R. H. Davenport and wife,
and a further loan of $3535.00 to said parties, said loans being covered by tbe note of. the said R. H. Davenport and
wife foT $6000.00, dated January 13th 1922 and their note
for $3535.00 dat-ed March .21st 1923, and said two notes were
secured hy deeds of trust from the said R. H. Davenport and
wife against the property described in said bill. The deed
of trust for $6000.00 being executed to E. S. Kendrick, Trustee, and the deed of trust for $3535.00 being ex.ecu:ted to V.
Kendrick and H. G. Peters, Trustees.It is not true, however. that there was any usury in either
of these transactions. Respondent states that said loans
were made in good faith by him at the legal rate of interest,
to-wit: 6%, and that when the :$6QOOJ30 loa-n was closed the
full amo11nt of the Joan of $6000.00 was turned over to the
said B. H. Davenport, less the interest on said ioan for one
y8RT, :and like'Wise when :said loan foT $3535;00 was clused the
.full· mn.ourrt of the loan ·was -paia R. H:. Davenport, less the '
· interest ron said 1oan for a period of :one year. Th.iB Tespon-

:7
[15]

dent denies that there was anything usurious, immoral,
oppressive or in violation of the law in connection with
either of these loans.

(2) Respondent further states that he is not now tlu.
holder of said two notes secured by said two deeds of trust,
but that said notes are now owned by his brother, E. M. Kendrick; that said notes were transferred by this respondent to
the said E. M. Kendrick for value before the maturity of
said notes and i~ due course of trade, and tha.t the said
E. M. Kendrick is· a bona fide holder for value of said two
notes without notice of any facts which might impeach or
affect the validity of said notes in any way as between the
original parties .
.Respondent further states that the said E. M. Kendrick
was the holder of said notes ~'vhen they became due and it
was by his authority and at his request that the Trustee advertised said property for sale, and respondent states that
even if it were true that said notes 'vere tainted with usury
(which respondent absolutely denies) yet such defense could
not be made to the payment of said npte.s in the hands of
the said E. M. K-endrick, who is an innocent holder for value
without notice.
(3) Respondent further states that when said notes first
became due complainants first endeavored to avoid payment
by claiming that said deeds of trust were not properly ex·ecuted, but later, finding that they could not sustain such contention, they fell upon the plan of claiming usury in the
original transactions- in order to hinder and delay the holder
of said notes in the collection thereof.
(4) Respondent further denies that he ever at any timb
demanded of complainants that they execute an additional
note for $2850.50 and a deed of trust securing same upon said
land, in consideration of additional time being granted
[16] on said two notes. On the other hand respondent
states that when said two notes became due the comn1ainants were unable to pav same, and that complainant,
R. H. Davenport, approached this respondent and stated to
him that he was negotiating a loan through 1\fr. Donald T.
Shmt Attorney. of Bristol, Vjrginia. and that he would be
able to get the matter through in thirty days and take up
said two notes. Whereupon this respondent took the matter
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up ·with his brother, E. M. Kendrick, and got the consent of
the said E. M .. Kendrick to withhold action on said two notes
for said thirty day period in order to give· complainant a
chance to negotiate said loan through Mr. Stant, which they
failed to do. Respondent at no time made any proposition
of ta~ng another deed of trust in consideration of the extension of said loans.

( 5) Respondent further states that the holder of said
two notes, E. M: Kendrick, is being greatly damaged by the
delay in the sale of said property under said de'eds of trust,
because of the injunction granted in this case. Respondent
states that the two deeds of trust now against said land cover
the full value of the land, and that in the opinion of this respondent said land will not bring enough to pay off said two
notes. The amount of the said E. lL Kendrick's debt is getting bigger every day and hence he is losing money by the
delay in the sale of sai4 property.
And now having answered all that this respondent is anvised that it is necessary for him to answer and here deny-··
ing generally all allegations of· said bill not herein specifically denied, he asks to be hence dismissed, with his reasonable cost in this behalf expended.

"\V. J. KENDRICK.
By CounsPl.
PETERS, LAVINDER & PETERS,
Attys. for W. J. Kendrick.
[17]

In the Circuit Court of Washington County, Virginia:

·R. H. Davenport, et al.
vs.
E~ S. l(endrick, et als.
To the Hon. John J. Stuart; ,Judge of said Court :
The separate answer of E. S. Kendrick, Trustee, to tu~
bill of complaint filed against him and otl1ers by R. H. Davenport, and Maud E. Davenport, -on June 18th 1924. This respondent reserving to himself the benefit of all just exceptions to said bill, for answ~r thereto, answers and says:
~hat it is true as alle~ed in the bill that he is Trustee
· in the deed of trust from R. H. Davenport and wife, dated
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January 13th 1922, and of record in D. B. 100, page 151 in
the Clerk's office of this Court, said deed of· trust securing
a note for $6000.00.
·
Respondent further states that he kriows nothing as. to
the oringinal transaction between the said W. J. Kendrick
and the ·said R. H. Davenport and wife, nor the circumstances
surrounding the execution of said note and said deed of trust.
Respondent further states that he advertised said property for sale under said deed of trust as Trustee on May 20th
1924, and that he made this advertisement at the instance
and request of E. M. Kendrick; that after said note for
$6000.00 became due the said E. M. l{endrick showed him
said $6000.00 note, together with another note for $3535.00,
which the said E. M. Kendrick held against the said R. H.
Davenport and wife, and the said E. M. Kendrick requested
this respondent to sell said property as Trustee under said
deed of trust for the purpose of satisfying said $6000.00 note.
and this respondent advertised said property as requested
by the said E. M. Kendrick. ...
And now having answered all this respondent deems it
necessary for hjm to answer, he asks to be hence dismissed
with his reasonable costs, etc.
E. S. KENDRICK,
Trustee.
·By Counsel.

PETERS, LAVINDER & PETERS,
Attys.
[18]

Virginia :

In vacation of the Circuit Court of Washington County, this
29th Dec. 1924, before J no. J. Stuart, Judge of said
Court:
This day R. H. Davenport presented to the Court bll!
amended bill of complaint against E. S. Kendrick, Trustee,
and others verified by affidavit. praying an injunction.
Upon consideration whereo( the Court d9es adjudge, or(ler and decree that E. S. Kendrick, Trustee, and H. G. Peters,
Trustee. and W. J: Kendrick be enjoined from selling the
property mentioned and described in the complainant's bill,
until the 26th da:v of January. 1925. the first dav of the next
term of Court. But before said injunction shall be effective
complainant shall execute before the Clerk of this Court bond

20
in the· sum of $3,000.00 with sufficient. surety, condi~oned as
required by law.
JNO. J. STUART,
Judge.
To P. G. Davenport, Clerk,
Circuit Court of Washington Co., Va.
The foregoing order was received in the Clerk's offi~e
of the Oircuit Court for Washington County, Virginia, on the
29th day of December, 1924, at 8 :35 o'clock a. m., and recorded.
Teste:
P. J. DAVENPORT,
[19]
- Clerk.
The

Commonw~alth

of Virginia:

To the .Sheriff of Washington County-Greeting :
We command you to summon E. S. Kendrick, Trustee,
H. G. Peters, Trustee and W. J. Kendrick to appear before
the Judge of the Circuit Court of Washington County, at the
court house, in the Clerk's office, at rules to be held for said
Court, on the first Monday in January next, to answer a bill
in Chancery exhibited in our said conrt against them by R.
H. Davenport, and have then there this writ.
· Witness, P. J. Davenport, Clerk of our said Court, at
the court house, this 29th day of December, in the 149th year
of the Commonw~alth.
P. J. DAVENPORT,
,

c. c.

Endorsed on back:
''Executed this .Spa in Chy on H. G. Peters, Trustee, by
delivering him a true copy at his offic.e in Bristol, Va~, on
Dec. 29, 1924. Executed this Spa in Chy on E. S. Kendrick,
Trustee, and W. J. Kendrick at the Davenport property north
of ·Bristol, Virginia, by delivering them a true copy each at
9 :55 a. m. Dec. 29, 1924.
. ...
JOHN M. LITTON,

S. W. C."
"Virginia:

In va.cation of the Circuit Court of Washington County:
Injunction granted by the Judge of the Circuit Court of

-21.
Washington County, Virginia, enJOining E. S. Kendrick,
Trustee, and H. G. Peters, Trustee, and~W. J~Kendrick from
selling the property in the- complainant's amended bill~ being two tracts of land situ·ated in Washington County, Virginia, one of said tracts containing 32.27 situated just northw-est of Bristol, and known as the R. H. Davenport farm, and
another tract containing· 179 acres situated; near· Hayter's
Gap, Washington County, Virginia, and fully described in
the deed of trust executed to E. S. Kendrick, Trustee. Bond
in the penalty of $3000.00 given, with security as re[20] quired, conditioned as required by law.
Teste:
P. J. DAVEN-PORT,
Clerk Circuit Court of Washington County, Virginia.''

'' R. R. Davenport
vs-Spa in Chy.
E. S. Kendrick, et al.
To First
Jan 'y Rules, 1925. ''
[21 J To the Honorable. John J .. Stuart, Judge of the. Circuit
Court of. Washington County,. Virginia :
This amended bill of complaint of R. ff. Davenport would
respectfully represent unto Your Honor that on the ..... .
day of June, 1924, he instituted a clial)cery suit in Your
Honor's- Court against· W. ,J. Kendrick, E. S. I{endrick,
Trustee, and H. &. P'eters, Trustee, seeking to enjoin the enforcement of the following deeds of trust: a deed of trust
dated January !3, 1922, and recorded in deed book 100, page
151 in the Clerk·,..s office at Abingdon, Virginia, which deed
of· trust was given for the purpose of securing the payment
of a note f"or $6000.00 and was payable to the order of W. J.
Kendrick and signed by R. H·. Davenport and Maude E.
Davenport.
Said deed of trust conveyed· two tracts of land situated
in 1.Vashfugton County,. Virginia, and· described as follows:
one tr-Pct containing· 32.27 acres situate just northwest of
B·ristol and kno:wn. as the R.. H. Davenport farm, and another
trac-t. contain!ng·179- acres situate near Hayter's Gap, Washiilgton <0ounty, Virginia, and more fully describ~d in said
cleed. The tn1st deecl was execute·d to E. S. Kendriclt,

l
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Trustee.
Your complainant would further show Your Honor that
subsequently he executed to E. S. Kendrick, Trustee, a deed
of trust upon the before described lands to secure the sum
of $3,500.00 with ~interest from the date of said deed of trust. ·
Your complainant would further show unto Your Horior
that in the first deed of trust above described bearing date
January 13, 1922, and securing a note for $6000.00, that t~e
note secured by said deed of trust was given to W. J. Kendrick and that your complainant received from said note the
sum of $5,000.00, and that said W. J. Kendrick charged your
complainant $1,000.00 for the use of said $5,000.00 for twelve
months.
[221
Your complainant would further show unto Your
Honor that the second deed of trust above described·
was executed by your complainant to secure a note for $3,500.00, payable to W. J. l{endrick, and· that said W. J. Kendrick paid to your complainant the sum of $1,500 for said
note and charged him $2,000.00 for the use thereof for twelve
months.
Your complainant would further show unto Your Honor
that an injunction was awarded your complainant upon said
bill and a bond of $3,000.00 required of him, which bond was
executed and said injunction became effective.
That shortly after the entering of the injunction order
aforesaid the papers in this cause were lost and can not be
found; that said injunction order was not enlarged at the
September term of Court and that no proof was taken in
said cause by either si.de, and no action taken in the Court
by the complainant or defendants in said cause.
Your complainant would further show unto Your Honor
that recently E. S. Kendrick, Trustee, notwithstanding the
fact that he is a party to said chancerv suit, has advertised
all of said land for sale on Monday the 29th day of December.
1924, at 10:00 o'clock a. m., as will appear from a copy of
said advP.rtisement which is herewith filed and prayed to be
read as a part of this bill.
Complainant wonld fnrther ~how unto Your Honor that
it was purely accidental that on the 27th day of December,
· 1924, that he discovered that his lands were advertised for
sale as above set out. Your complainant avers and alleges
' that to permit said sale would work a ~reat hardship upon
him and a. sacrifice of his property. Your complainant is
willing and how offers to pay off and discharge any and all
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sums due from him to the said W. J. Kendrick upon
the notes aforesaid secured by the deeds of trust aforesaid, upon the elimination of the usury and interest
thereon.
Your complainant would further show unto Your Honor
that to permit sale would work a.n irreparable injury to your
complainant.
Your complainant is advised that the holder of said
notes, W. J. Kendrick, is a resident of Tennessee, and so fa-r
as your complainant Gan ascertain is without property in
this State.
The premises considered, the prayer of your complainant
is that W. J. Kendrick, Trustee, E. S. Kendrick, Trustee,
and H. G. Peters, Trustee, be made parties defendant to this
amended bill and be required to answer but an answer under
oath is 'vaived; that said defendants be enjoined from further proceedings to dispose of this property until the further
order from Your Honor's Court; that upon a full hearing
Your Honor will declare said notes to be usurious and illegal
and will eliminate the usury from said .notes and the interest
upon said debts, and will permit your complainant to pay off
and discharge the amount justly due E. S. Kendrick, and·for
general relief:
[23]

~lay

the Commonwealth spa issue.

And the complainant will ever pray.

R. H. DAVENPORT.
G. ~f. WARREN,
L. P. SUMMERS,
P. Q.
Virginia,
Washington County, to-wit:
This day personally appeared before me, L. L. Bruct,
a Notary Public in and for the County and State aforesaid,
R. H. Davenport. who after being duly sworn says that the
statements contained in the foregoing bill of complaint are
true to the best of his knowledge.
I

.

Given under my hand this 29th day of December, 1924.
[24]

L. L. BR.UCE,
~otary Public.

TRUSTEE'S" SALE OF "VALUABLEREAL E8TATE.
A )ra.c.t of land containing 32.2.7 acres, situate near the
corporate limits of Bristol, V a., and a tract containing: 179
acres, situate near Hayter's Gap, Washington County, Va.
Whereas, by deed of trust dated January 13th 1922, and
of· record in D. B. 100 page 151, in the Clerk's office at Abingdon, Virginia, R. H. Davenport and wife, Maud E. Davenport conveyed to the undersigned Trustee, the two tracts of
land "hereinafter described to secure the payment ot one note.
for $6,000.00,. payable to the order of W. J. Kenchick, and,
Whereas,. further, said note is past due and. remains. unpaid and the holder thereof has requested the sale of said
property to satisfy said. indebtedness,
Now,. therefore, I shall, on Monday, December 29th 1924,
at.10 o'clock a. m. of that day,. on the premises, and at 3:30
o'clock p. m. on the premises as. below stated, offer for sale
at public auction to the highest ·bidder for cash, a certain
tract of land situate ·in the Goodson Magisterial District of
Washington County, Virginia, containing 32.27 acres, said
property being situate just north,vest of Bristol,, and known
as the R. H. Davenport farm, this sale being made at 10
o'clock a. m. and also that certain tract of land containing
179 acres, situate near Hayter's Gap, Washington, County,
Virginia, said 179 acres being composed of two tracts, one
containing 157 acres and the other 22 acres, this second sale
to be made at 3 :30 p. m. and being the same tracts of land
conveyed to the said R. H. Davenport by de·ed· date<fOctober
6th 1908 hy A .•T. Perkins and wife, which deed is of record
in D. B 71 page 554 in the Clerk's office at Abingdon, Virginia.
The amount unpaid on said deed of trust as of the daN'
of sale is $6,247.50.
[25.]
There- is a: subsequent deed of trust against this
nrnpPrtv ::t·nd AAiil. (.h~Pd of· trust will likewise be paid
from the p:roceecls of s-::tlP-. the fl·mount of said deed of trust
as- of the- date of sale· being $3,698.45~
Given under my hand this the 26th day of November,
1924.

E. S. TCENDRICK,
[26]

Trustee~
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In the Circuit Court of Washington County, Virgima:

R. H. Davenport, et als.,
vs.
E. S. J{endrick, Trustee, et als.
To the Hon. John ,J. Stuart, Judge of said Court:
The separate answer of E. S. Kendrick, Trustee, to tne
amended bill of complaint filed against him and others by
R. H. Davenport, on December 29th 1924. This respondent
reserving unto himself the benefit of all just exceptions to
s1:1id amended bill, for ans,ver thereto, answers and says:
That it is true as alleged in said amended bill. that he
is Trustee in the deed of trust from R. H. Davenport and
wife, dated .January 13th 1922 and of record in D. B. 100
page 151 in the Clerk's office of this Court, s_aid deed of t;rust
securing a note for $6000.00.
Respondent further states that he knows nothing as to
the original transaction between the said W. J. Kendricl\:
and R. H. Davenport and wife, nor the circumstances surrounding the execution of said note and said deed of trust.
Respondent furt'4er states that he advertised said property for sale under said deed of trust as such Trustee on
May 20th 1924 and that he made this advertisement at the
instance and request of E. M. I{end rick; that after said note
for $6000.00 became due the. said E. M. Kendrick showed
him said $6000.00 note, together with another note for $3,535.00 which the said E. M. Kendrick held against the said
R. H. Davenport and wife, and the said E. M. Kendrick requested this respondent to sell said property, as Trustee under said deed of trust for the purpose of satisfying said
$6000.00 note, and this respondent advertised said property
as requested by the said E. M. Kendrick; that some
[27] time after he advertised said property for sale under
said trust as such' Trustee., he 'vas enjoined from making- said sale by the said R.. H. Davenport and wife in this
suit wl1ich was originally broug-ht in June 1924; that he filed
his answer to said original bill at the proper rule day and
he was later informed that complainant took no ste.ps to enlarge said injunction or took any action whatever in said
original suit before the expiration of the injunction on .September 22nd 1924, and resoondent was informed that said injunction sto.od dissolved and of no further effect, and at the
request of tlw ~n kl E. ~;I. T(endrick he proeeeded to rea elver-
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tise said property for sale under said trust.
And now having answered all that this respondent deems
it necessary for him to answer, he asks to be hence dismissed
with his reasonable costs, etc.
E. S. KENDRICI{,
[28]
Trustee.
In the Circuit Court of Washington County, Virginia:
R. H. Davenport, et als.
vs.
E. S. Kendrick, Trustee, et als.
To the Hon. John J. Stuart, Judge of said Court:
The separate answer of W. J. K~udrick to an amended
. bill of complaint filed against him and others by R. H. Davenport in December 1924. This respondent answering said bill,
or so much thereof as he is advised that it is necessarv or
proper for him to answer, and reserving all just exceptions
thereto, answers and says :
Respondent states that this suit was originally brought
by complainant and his wife in June 1924, at which time this
respondent and the other defendants were restrained and
enjoined from advertising and selling the property of complainant and wife mentioned in the bill until September 22nd
1924. Respondent further states that he answered said original bill of complaint, his answer being filed at the proper rule
day and the original papers, together with respondent's answer, were delivered to counsel for complainant but complainant never at any time took any proof or took any further action whatever to enlarge or perpetuate his injunction,
and said injunction died and stood ·dissolved at the expiration of th~ limitation set out in the decree granting the in-·
junction. to-wit: September 22nd 1924.
OomnlAinAnt later filed an amended hill and asked an
additionAl injunction st.ating- that the original papers in this
cans~ h~d hPPn lost. R.eqnonflent. states t.hat said original
papers hAve never been in his possession or in the possP.ssion of l1iR P-oun.sel sin(l() there 'vere dPlivP.red to counsel foT
comn1Ainant at the time the origi.nal answer were filpfl.
[29]
For further answer. however, to RJlid amended bill
respondent answers and states as follows:
(1) It is true, as alleged in said bill that this respondent

_,
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made a loan of $6000.00 to said R. H. Davenport and wife,
and a further loan of $3535.00 to said parties, said loans being covered by the note of the said R. H. Davenport and wife
for $6000.00 dated January 13th 1922 and their note for $3,535.00 dated March 21st 1923, and said two notes were secured by deeds of trust from the said R. H .. Davenport and
wife against the pro,perty described in said bill. The deed
of trust for $6000.00 being executed to E. S. Kendrick, Trustee, and the deed of trust for $3535.00 being executed to V.
Kendrick and H. G. Peters, Trustee.
It is not true, however, that there was any usury in
either of these transactions. Respondent states that said
loans were made in good faith by him at .the legal rate of
interest, to-wit: 6%, and that when the $6000.00 loan was
closed the full amount of the loan of $6000.00 was turned
over to the said R. H. Davenport, less the interest on said
loan for one year, and like,vise when said loan for $3535.00
was closed the full amount of the loan was paid R. H. Davenport, less the interest on said loan for a period of one year.
This respondent denies that there was anything usurious,
immoral, oppressiv-e or in violation of the law in connection
'vith either of these loans.
(2) Respondent further states that he is not now the
holder of said two notes secured by said two deeds of trust,
but that said notes are now O\vned and held by his brother,
E. M. I(endrick; that said notes were transferred by this respondent to the said E. M. Kendrick for value before the
maturity of said notes and in due course of trade, and that
the said E. M. Kendrick is a bona fide holder for value of
said two notes without notice of any facts which might impeach or affect the validity of said notes in any way as between the original parties.
[30]
Respondent further states that the said E. M. Kendr1ck was the holder of said notes when they becamP.
due Rnd it was by his authority and at his request that the
TrusteP ndvertised said property for sale, and respondent
states that even if it were true that said notes were tainted
~,;.,_'h 11sury (which respondent absolutely denies) yet such
rlP.fense ~oulrl not hP madr to the nayment ·of said notes in
the hands of the said E. M. Kendrick, who is an innocent
holder for value without notice.
(3) Respondent further states that when said notes fir::H
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became due ·Complainants first endeavored to avoid payment
by claiming that said deeds of trust were not properly exe. cuted, but later, finding that they could not sustain such contention, they fell upon the plan of claiming usury in the original transaction in order to hinder and delay the holder of
said notes in the collection thereof.
(4) Respondent further denies that he ever at any time
demanded of complainants that they execute an additional
note for $2850.50 and a deed of trust securing same upon
said land in co·nsideration of additional time being granted
·on said two notes. On the other hand respondent states that
when said two notes became due the complainants were unable to pay same and that complainant R. H. Davenport approached this respondent and stated to him that he was negotiating a loan through Mr. Donald T. Stant, Attorney, of
Bristol, Virginia, and that he would be able to get the matter through in thirty days and take up said two notes. Whereupon this respondent took the matter up with his brother,
E. M. Kendrick, and got the consent of the said E. M. Kendrick to withhold action on said two notes for said thirty
day period in order to give complainants a chance to negotiate said loan through ~{r. Stant which they failed to do.
·Respondent at no time made any proposition of tak[31] ing another deed of trust in consideration of the extension of said loans.
(5) Respondent further states that the holder of said
two· notes. E. M. Kendrick, is being greatly damaged by the
delay in the sale of said property under said deeds of trust,
because of the injunction granted in this case. Respondent
states that the two deeds of trust now against said land
cover the full value of the land, and that in the oninion of
this respondent said land will not being enough to pay off
said two notes. The amount of the said E. M. l{endrick's
debt is g-etting bigger every day and hence be is losing money
by the de19.y in the sale of said property.
And now having answered all that this resnondent is
advised that it is necessary for him to answer and here denying generally all allegations of said bill not herein specifically denied, he asks to he hence dismissed, with l1is reason-
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able cost in this behalf expended.
W. J. KENDRICK.
By Counsel.

PETERS, LAVINDER & PETERS,
.A.ttys~ for· W. J. Kendrick~
[32]

R~

H. Davenport
vs.-Decree
W. J~ l{endrick, et als.

'rhis day the complainant presented to the Court' his 2nd
amended bill of: complaint verified by affidavit and the Court
being satisfied :from· the: reading of said oilr that the complainant' has an equity doth order, adjudge and- decree that
an fujimction issue· enjoining and· restraining_ the defendants
from making sale of the lands- in the bilr and proceedings
mentioned until the 24th· day of Febrnary 1925, unless sooner
dissolvedj but before· ·this iiijune.tion shall become effective
the defendant. shall execute bond· before, the Clerk of~ this
Court in the sum' of' $3~000~ w:ith good personal security· con~
ditioned: as· required;.by law.
JUDGE~

[ 33]

To the Honorable: J no; tT. 8tuart, Judge of the Circuit
Court- of·: Washington County, Virginia:

This 2nd. amended bill of· complaint R. H. Davenport
w.ould respectfully represent unto Your Honor that on_ the
. . . . day of J nne, 1924~ he instituted a. chancery suit. in· Your
Honor's Court against W. J. l{endrick, E~ S. Kendrick,.Trustee. and· H .. G. Peters, Tr.ustee, seeking to enjoin the enforcement of' the following deeds of trust: a deed of trust dated
,January 13.. 1922 and recorded. in deed book 100, page 151
in the Clerk~s~ office at. Abingdon, Virginia;. which deed. of
trust was given for the pur,nose of securing the payment. of
a note for $6,000.00 and was pay-able to the order of W. J~
K(-:rnrl.ri(lk and .signed by. R. H~ Davenport and· Maude·· E.
Davenport.
Rsid deed of trust conveyed two tracts of land situated
in Washington Countv. Virginia, and described as follows:
on A tr:wt containin~ 32.2T · RcrPs situate just northwest of
.Btist.ol Rnd~lmoWTl as t.he R. H. Davenport farm,-and another
tr11~t cnntainin~ 179 ar.res situate near Hayter's Ga.n~ Wa&h.;
in!!'tbn <lountv. Virginia. and: more fullv dP.scriberl in said
deed. The trust· deed~· was executed to E. s·~ Kendiick,
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Trustee.
"
Your complainant would further show unto Your Honor
that subsequently he executed to E. S. Kendrick, Trustee,
a deed of trust upon the before described lands to secure
the sum of $3,500.00 with interest from the· date of said deed
of trust.
Your complainant would further show unto Your Honor
th~t in the first deed of trust above des·cribed, bearing date
J an~ary 13, 1922 and securing a note for $6,000.00, that the
note secured by said deed of trust was given toW. J. Kendrick and that your complainant received from said note the
Rum of $5,000.00 and t.ha.t said W. J. Kendrick charged your
complainant $1,000.00 for the use of said $5,000.00 for
[34] hvelve months. All of the above stated facts are ·evidenced by the written contract of the said W. J. Kendrick of date March 31st, 1923.
Your complainant would further show unto Your Honor
that the second deed of trust above described was executed
by your complainant to secure a note for $3,500.00, payable
toW. J. Kendrick, and that said W. J. Kendrick paid to your
complainant the sum of $1,500 for said note and charged him
$2,000.00 for the use thereof for twelve months.
Your complainant would further show unto Your Honor
that an injunction was awarded your complainant upon said
bill and a bond of $3,000.00 required of him, which bond was
executed and said injunction became effective.
That shortly after the entering of the injunction order
aforesaid the papers in this cause were lost and can not be
found; that said injunction order was not enlarged at the
September term of Cpurt and that no proof was taken in said
cause by either side, and no action taken in the Court by the
complainant or defendants in said cause.
Your complainant would further show unto Your Honor
that recently E. S. Kendrick. Trustee, notwithstanding the
fact that he is a party to saia chapcery suit, has advertised
all of said land for sale on Monday the 29th day of December,
1924, at 10·:00 o'clock a. m .. as will appear from a copy of
.said nd,rertisP.ment 'vhi~h is herewith filed and prayed to be
read as a part of this bill.
Comnla.inant would further show unto Your Honor that
it was n11relv accidental that on the 27th day of December,
1924. tha.t. hP. rliscovP.red that his lands were advertised for
·sale as above set out. Your complainant avers and alleges
that to permit said sale would work a great hardship upon
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him and a sacrifice of his property. Your complainant
is willing and now offers to pay off and discharge any
and all sums due from him to the said W ." J. Kendrick
upon the notes aforesaid secured by the deeds of trust aforesaid, upon the elimination of the usury and interest thereon.
Your complainant would further sho'v unto Your Honor
that to permit sale would work an irreparable injury to your
complainant.
Your complainant is advised that tbe holder of said notes,
W. ,J. Kendrick, is a resident of Tennessee, and so far as
your complainant can ascertain is without property in this
State.
·
The premises considered, the prayer of your complainant
is that W. J. Kendrick, Trustee,· E. S. Kendrick, Trustee, and
H. G. Peters, Trustee, be made parties defendant to this
amended bill and be required to answer but' an answer under
oath is waived; that said defendants be enjoined from fur- ,
ther proceedings to dispose of this property until the further
order from Your Honor's Court; that upon a full hearing
Your Honor will declare said notes to be usurious and illegal
and will eliminate the usury from said notes and the interest
upon saj.d debts, and will permit your complainant to pay
off and discharge the amount justly due E. S. Kendrick, and
for general relief. ·
[35]

May the Commonwealth spa issue.
And the complainant will ever pray.

R. H. DAVENPORT ..

G. M. WARREN,
L. P. SUMMERS,
p. q.

Virginia,
Washington County, to-wit:
This day personally appeared before me, L. L. Bruce, a
Noh1rv Public in ·and for the County and State aforesaid,
R. H. Davenport, who after being duly sworn says that the
statements co;ntnjned jn the foregoing bill ~f complaint
.f36l are true to the best of his k11owledge.
Given under my hand this 29th day of December,

1~~4.

L. JJ. BRUCF1.
Notary Ppblic.
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TRlUSTEE~S·.

S:ALE OE' V.AL.UABL]}:
REAL ESTATE~

A tract of·'land ~ontaining ·32.27 acres, situate near the
corp.orate·· limits of Bristol, Va~ and a tract .containing· 179
acres, .situate near Hayter's Gap, Washington County, Va.
Whereas, by deed of- trust dated January 13th, 1922, and
of record in D. B. 100 page 151 in the Clerk's office at Abiiigdon, Virginia, R. H~ Davenport and wife, Maud E. DavenP.Ort, conveyed to the undersigned· Trustee, and· two tracts
of· land· hereinafter described to secure the payment of· onP.
note for $6,000.00, payable to the order of W. J. Kendrick,
and,
vVliereas, furthe~·, said note is past''due· and remains un;.
paid' and·· the holder thereof ·has r.equested~ the sale of said
property· to· satisfy said indebtedil.ess,
Now, therefore, I shall, on Monday, December 29th 1924,
at 10 o'clock a. m~ ofthat day,, on the premises, and.at 3:30
o'clock p. m. on the premises· as below stated, offer for sale
at public auction to·the highest bidder for cash, a certain tract
·of' land situate in· the Goodson Magisterial District of Wash:.
ington Cfounty; Virginia, containing 32~27 acres, said prop;.
erty· being situate just northwest of' B·ristol, . and known .as
the R. H. Davenport farm, this sale being made· at·1Qi o'clock
a.m. and also that certain~tr.aot orland containing: 179iacres,
situate near Hayter's Gap, Washington County, Virginia,
.;aid 179 acres being· composed of two· tracts, one con[37] · taining- 157 acres and the other 22 acres, this second
sale to be made at 3:30 n. m. and being;the·-same tmcts
of land eonve:ved to the said R. H. DavenP,ort ·by deed· dated
October 6th, 1908. b:v A. J. Perkins and wife, which deed is
of record in D. B. 71 page 554 in the Clerk's office at Abingdon, Virginia.
The amount unpaid on said deed of trust as of the day.
of sale is $6,247.50.
There is a subsequnt deed. of, tn1st against this prolJertv
and,.~mid deed, of trust .will likewise- be paid from the .Proceeds
of ·sale,: tbP. AID011nt. of.. said.rleeclr of trust as of. the· date; of:sale
being, $3.698.45.:
·Given under my hand this the 26th day of November,
1924~

[38]

E. S. KENDRICK,
Trustee.
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Ih the

Circuit~

(].our.t of; Washington Gounty, Virginia::.

R.

H~ Davenport~

:ffi.'

s;

et1 als.
vs.
K:endiick; Trustee, et alB-:

To the .Hon. John.J. Stuart, Judge of said Court:

Tlie separate answer of E. S. ICendrick, Trustee, to the
second ·amended]iill of complaint filed against him and others _
by R. ·H. Davenport, on· tHuruary 1925.· ~his~ respondent reserving unto himself the llenefit of all just exceptions to said
amended bill, for answer thereto, answers and says:
That it: is: true· as· alleged· in1 said· second· amended- bill
he is Trustee in the deed of trust from R. H. Davenport and
wife, dated ,January 13, 1922, and of record in-D.- B. 100Jrag~
151 in the Clerk's office of this Court, said deed of trust
securing a note for $6000.00..
Respondent further states that he knows nothing as to
the original transaction between the.said w .. J. J{endrick.and
R. H. Davenport and wife, nor the circumstances surrounding the exeontion of· said note and said:deed of- trust .
.Respondent further: states, that· he-advertised said prop~
erty. for .. sale: under! said deed of trust as such Trustee o:n
May 20, .1924, and that I he .made ·this· advertisement! at the-instance· and. reques-t' of. ]L. M .. Kendrick; that1 after said· note
for $6000.00, became due--the said E·. M~ Kendrick;showed:him
said~ $600@.00:note, together with: anotherr note·for· $B535.00
which; the c:;aid E .. Mt ·Kendrick lield against the said· R, H.
Davenpert: and:·wife, and!t.he·- said E .. M~ Kendrick requested
this~ respondent~ to: sell said- property as· Trustee· under said
deed ,of trust for the purpose -of, sati s.fying• said $6000.00 rnote,
and this res-pondent advertised· said property as requested
by. the said· E: M. Kendrick; ·tliat· ,some ·time after he
r;391 adverti~eel' said. property-. for~ sale under said' trustf a-s
such: T·rustee.: he .,vas- enjoined from making~ said· sale
bv the· ~u1:id:R .. H. Davenportfand··wife in!this suit which·was
oria-in!l:llv· hron!rhtdn:Jnne·1924~ that he filed~his-answer• to
Rfliid ·original bill· at, tlie proper··rule: day and· he- was; later· in-fnrmeil ,the ·c.omplrunant took-no -steps to ·enlarge said !injunction or took any action wliate:ver·in.said•original:suit· before
the· exoiration ofrthe·injunction:on· September: 22·.. 19.24-, a.nd
res·p@nde:nt. was informed ·that' said injunction stood ·dissolved
and :of· no ,furt-he?~r effeetf and !at th& request of: the said E. M.
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.·Kendrick he proceeded to readvertise said property for sale
under said trust, and respondent is informed that the second
injunction stood dissolved for lack of prosecution and this
second amended bill was there£ ore filed ..
And now having answered all that this respondent deems
it necessary for him to answer, he asks to be hence dismissed
with his reasonable costs, etc.
E. s. KE~DRICK,
Trustee.
By Counsel.
PETERS, LAVINDER & PETERS,
Attys.
I

[40]

In the Circuit Court of Washington County, Virginia:

R. H. Davenport, et als.
vs.
E. S. Kendrick, Trustee, et als.
To the Hon. John J. Stuart, Judge of said Court :
The separate answer of W. J. Kendrick to the second
amended bill of complaint filed against \him and other~ by
R. H. Davenport in January, 1925. This respondent answering said bill, or so mucli thereof as he is advised that it is
necessary or proper for him to answer, and reserving all just
exceptions hereto, answers and says :
Respondent states that this suit was originally brought
by complainant and his wife in June 1924, at which time this
respondent and the other defendants were restrained and enjoined from advertising and selling the property of complainant and his wife mentioned in the bill until September
22, 1924. Respondent further states that he answered said
original bill of complaint, hls answer being filed at the proper
rule day and the original papers, together with respondent's
answer were delivered to counsel for complainant but complainant never at any time took any proof or took any fur~tber nction whatPVP.r to P.nlR-rg-e or nPrpetuate his injunction,
Rnd sai (1 in iunP-ti on died and stood dissolved at the expiration of thP. limitation set out in the decree granting the injunction, to-wit: September 22, 1924.
·
ComnlRinant later filed an amended bill and asked an
additional injunction statin.g that the original papers in this
cause bad been lost. Respondent states that said original
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papers have never been in his possession or in the possession
of his counsel since they 'vere delivered to counsel for
·,[ 41] complainant at the time the original answers were filed.
Respondent further states that he answered said
amended bill· at the proper rule day but the complainant
failed to take any proof or to take any further action whatever to enlarge or perpetuate his injunction, and said second
injunction died and stood dissolved at the expiration of the
limitation set out in the decree granting said second injunction, to-wit: January . . . . . . 1925.
For .further answer, however, to said second amended
bill respondent answers and states as follows:
(1) It is trrie; as alleged in said bill that this responde;nt
made a loan of $6000.00 to said R. H. Dlavenport and wife,
and a further loan of $3535.00 to said"parties, said loans being covered by the note of the said R. H. Davenport and
wife for $6000.00 dated January 13, 1922 and their note for
$3535.00 dated March 21, 1923, and said two notes were secured ·by deeds of trust from the said R. H. Davenport and
wife against the property described in said bill. The deed
of trust for $6000.00 being executed to ·E. S. Kendrick, Trustee, and the deed of trust for $3535.00 being executed to V.
Kendrick and H. G. Peters, Trustees.
It is not true. bo·wever~ that there was any usury in either
of these transactions. Respondent states that said loans were
made in good faith by him at the legal rate of interest, to'vit: 6%. and that when the $6000.00 loan was closed the full
amount of tl1e loan of $6000.00 was turned over to the said
R. H. Davenport, less the interest on said loan for one year,
and likewise when sa1.d Joan for $3535.00 was closed the full
amount of the loan was paid R. H. Davenport, Jess the intnrest- 0n sairl JoHn for a nerioft of one year. This respondent denies t.hat t.here waR anything usurious, immoral, oppreRsive 0r in violation of thr 1 1vr ~n connection with either
of these loans.

{2) Respondent further states that he ·is not now th(~
bolder of said two notes secured by said two deeds of
trust. but that said notes are now owned and held by
his brother. E. !YL Kendrick; that said notes WP.re transferred
bv thiR respondent to the said E. M. Kendrick for value before the maturity of said notes and in due course of trade.
and that the sajd E. M. Kendrick iR a hona fide holder for

r42]

.
.--;

/

•
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value:. oft said two notes- without· notice= of- any facts-· wbi6li
might· 4D.peach or·affect the validity.·oft said·:notes :in .any way
as:.lJet\veen tlie ·original. parties.:
.
Respond~nt furthel'l states-.that tbe· said<Rt M. Ifendrick
wa-s the·holdet· of: said notes 'vhen· they became· due and' it
was·~ by,·lli.s: autliority andt at'· his· request· that the ':Drustee•ad:.·
vertised said property for sale; and respondent! states that
even·ifrit-:weretrne that! said 1notes were tainted·witli·usury
(which respondenVabsolutely denies) yet: such defenselcould
not be made to payment of!' said. notes irr the· hands· of: tlie
said· Et Mr K'endrick, wlio is; an-innocentoltolder:for value--without notice.
'
1

(3) Respondent fhrtner ·states tnat when ·said notef. first
became due comP.lainants·firsf endeavored to avoid:P.ayment
by cliriining·-that saia deeds of" trust· were not properly exe~
cuted; but later, finding 'that they could not sustain such con;..
tention; they fell 'upon the· plan· of' claiming usury ih the origi:
rial~ transaction in order· to hinder· and· delay the· holder· of
·said notes· in the-collection thereof~
( 4} Respondent further denies tliat lie· ever at· any time
demanded~ of.'complainants

that they execute-an ·additional
note for $2850.50 and a deed.:of.trust·securihg same UP,On said
land in consideration of' additional time being· granted on
said two· notes. On the other· hand· resP.ondent: states that
when·tlie notes oecame due the compl~inants were unabU~'to
pay same and tliat complainant; R~ If. Davenport, approa:ched··tliis respondent andistated ;to him that' he was· negotiating
a· loan through Mr. Donald- T: Stant, Attorney, of.. Bristol,
Virginia; and'tliat 'he would be able to g~t the matter
[~3]' through in tliirly days and take up said two not~s. ·
Whereupon this respondent 'took the matter up with his
brotl1er,· E: M: Kendtick, and got the consent of ·tb!e sai a·- E.
M: Kendricl{ to withhold action on said t\yo notes fbr said
thirty day period in order to give complainants a· cliance to
negotiate said loan throu·gh Mr. Stant, which they failed to
do. Resnonclent· at. no. tjme.-. m~o0 nnv. p,ropgsition, of takingo
another. deed t of trnst·-.in. consideration of. the extension- of
said tloans~
·
(5) . RespQndenb -further states: that the holder ofr said
two .note~.E .. M. l{:endrick; is being~ greatly damaged bv-. the
delay in tl1e· sale- ofr said· property:under·said deeds :of: trust,
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because of the injunctions granted in this case. Respondent
states that the two deeds of trust now against said l~d cover
the full value of the land, and that in the opinion of this respondent said land will not bring enough to pay off said two
notes. The amount of the said E. 1\ti. I{endrick's debt is getting bigger every day and hence he is losing money by the
delay in the sale of said property.
And now having answered all that this respondent is aa-vised that it is necessary for him to answer and here denying
generally all allegations of said bill not herein specifically
denied, he asks to be hence dismissed, 'vith his reasonable
cost in this behalf expended.

W. J. KENDRICK.
By Counsel.
PETERS, LAVINDER & PETERS,
Attys, for W. J. l{endrick.
[44]

Circuit Court of Washington County, Virginia:

R. H. Davenport,
vs.-In Chancery.

W. J. I{endrick, et al.
ORDER.
This cause came on this 18th day of February, 1925, to
be again heard on the papers formerly read, and thereupon
E. ~I. l{endrick offered his petition, praying that the said
E. M. Kendrick be permitted to become a party to this cause,
· and by consent of the parties by counsel, it is hereby adjudged, ordered and decreed that the said petition be filed
herein. and that the said E. M. I{endrick be, and he hereby
is, made a party defendant hereto.
This order may be entered.

L. P. SUMMERS,
For Complainants.
"\VITITE, PENN & STUART,
For Petitioner.
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[45]

Circuit Court of Washington County, Virginia:

R. H.

Dave~port

vs.-In Chancery
W. J. Kendrick et al.
PETITION OF E. M. KENDRICK.
To the Honorable Jno. J. Stuart, Judge of the Circuit Court
of Washington County, Virginia:
Your petitioner, E. M. Kendrick, respe.ctfully shows unto
Your Honor that he is the holder of two certain negotiable
notes for $6,000.00 and $3,535.00 respectively, made by R. II.
Davenport and wife and secured by deeds of trust upon certain lands belonging .to R. H. Davenport and wife. Your
petitioner states that he purchased said two notes for value
before maturity in due course and ·without notice of any
equity as between the original parties. Your petitioner knows
nothing of the original transaction which resulted in the
making of said notes and deeds of trust. Said notes being
· unpaid at maturity, your petitioner directed E. S. Kendrick,
the trustee named in the deed of trust securing the above
mentioned note for $6,000.00, to proceed to sell the property
conveyed by said deed of trust for the purpose of paying off
the said note.
Your petitioner is informed that said sale was temporariJy enjoined by decree of Your Honor's Court and that an
injunction suit involving the matt~r is now pending in Your
Honor's Court under the style of R. H. Davenport vs. W. J.
Kendrick et al. in chancery. Your petitioner is not a party
to such suit.
·
The premises considered, your petitioner prays that he
may be permitted to become a party to the said suit, in order
t.hat be may defend the inter~st which he has in the
[ 46] subject matter as above set. forth, and that the temporary injunction hereinabove mentioned be dissolved,
and that the sale of the above mentioned property be permitted to proceed, and that your petitioner ma.y receive such
further, additional and general relief as to equity may seem
proper and the nature of his case may requirC'.
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And your petitioner will ever pray, etc.
E. M. KENDRICK.
By Counsel.
WHITE, PENN & STUART,
Counsel for Petitioner.
.[47]

Circuit Court of Washington County, Virginia:

R. H. Davenport
vs.-In Chancery
W. J. l{endrick et al.
This cause came on this 21st day of April, 1925, to be
heard, and by agreement of the parties, by their attorneys,
it is made a vacation cause, and any and all proceedings may
be had herein in vacation as could be had in term.
This decree may be entered.
G. M. WARREN and
L. P. SUMMERS,
Counsel for Complainant.
PETERS, LAVINDER & PETERS,
and
WM. A. STUART,
Counsel for Defendants.
[ 48]

The deposition of R. H. Davenport, taken by agreement of counsef at the office of Geo. M. Warren, in
Bristol, Virginia, before L. B. Rouse, Notary Public, on the
20th day of February, 1925. at 10 o'clock a. m. to be read in
evidence in behalf of complainants in a certain suit in chancery no'v depending in the Circuit Court of Washington County, Virginia, in which R. II. Davenport and ~{aude E. Davenport are complainants and E. S. J{endrick, Trustee, V. Kenorick, H. G. Peters, Trust(le, and W . .T. Kendrick, are defpnrlants in the original hill, and E. ~L Kendrick by interpleader.
PrP.Aent: Geo. M. Warren for complainants:
Geo. E. Penn and H. G. Ltrdnder for defendants
and petitioner.
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R. H. DAVENPORT.
The :first 'vitness, R. H. Davenport, being duly sworn,
deposes and says :
Direct Examination.
By Geo. M. Warren:
Q. 1. Your name is R. H. Davenport'
A. Yes, sir.
Q. 2. You are one of the defendants with ~{aude E.
Davenport in this suit against E. S. Kendrick and others Y
A. Yes, sir.
Q. 3. Where do you reside, Mr. Davenport?
A. 1003 West State Street, Bristol, Virginia.
Q. 4~ I believe you are the owner jointly with your ·wife
of the property in question in this suit?
A. Yes, sir.
Q. 5. Is that property deed jointly to you and your wife,
or is it deed.ed to you?
·
A. It is deeded directly to me.
Q. 6. Then it is not jointly deeded to you and your wife Y
A. It is in my name.
0. 7. Where is the property located Mr. Davenport, on
which the $6,000.00 deed of trust was executed as mentioned
in this billY
[ 49]
A. About one mile-one piece of it is in Washington County and one mile northwest of Bristol.
Q. 8. The piece of property which is about one mile
northwest of Bristol. is that covered by one or both deeds of
trust mentioned in the billY
A. Both.
Q.. 9. How many acres in .the tract you have just referred to f
A. About 32 acres.
0 .. 10. Where is the other tract of land located Y
A. About one and one half mile north,vest of Hayter's
Gap#
Q. JJ. How much land in that tract?
A. There are two tracts of that~ one from Perkins and
the other from Davenport ; there are 171 acres in both tracts.
Q. 12. Are these tracts adjoining.Y
A. Yes. sir.
Q. 13. Now please state to whom you gave the. deed of
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b"ust f.or $6,000.00 referred to in your billY
A. ToW. J. Kendrick.
Q. 14. Who was Trustee in that deed of trust!
A. We :first agreed on H. G. Peters and afterwards Mr.
Kendrick objected to Peters and said that he would. pref~r
E. S. Kendrick.
Q. 15. And E. S. Kendrick was made trustee.?
.A. Yes, sir.
Q. 16. When was that deed of trust executed, Mr. Davenport?
A. It was-in January, 1922.
Q. 17.. Your bill alleges January 13, 1922?
A. Well, I don't remember exactly the date.
Q. 18. Where was that deed of trust executed 7
A. At the offices of Peters & Lavinder.
Q. 19. Is that where you affixed your signature to it?
A. Well, I don't remember that.
[50]
Q. 20. Has that deed of trust been duly recorded?
A. Yes, sir.
·
Q. 21. Where f
A. At Abingdon.
Q. 22. In W a.shington County Y
A. Yes, sir.
,
Q. 23. Did your wif.e also execute the deed of trustY
A. Yes, sir.
Q. 24. Where was she when she executed it?
A. She was at home.
Q. 25. Where were you living at that time?
A. The same place, 1003 West State Street.
Q. 26. Do you know who took her acknowledgment?
A. Herbert Peters, Jr.
Q. 27. Where was she and how was that acknowledgment taken?
A. She was in my room at home and he walked. down
there with me and took it.
Q. 28. Now, Mr. Davenport, state in detail the transaction in regard to the $6,000~00 deed of trust from the time
' that you first approached Mr. Kendrick for this loan Y
A. I had been visiting J\{r. Kendrick at his office over
1\tfinor's Drug Store for some time; I knew him -personally
and we had been talking about trading some timber for some
land1 and he said that he would buy the timber from me and
trade me the land, if we could get together on it, ·and so I
bought this Wagner land and owed some money .Bn it, over
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which this deed of trust is holding, and I asked him for $3,-'
000.00, if I could borrow that much and he said "no," that
he would lend me tho' $5,000.00, so I told him I didn't need
that much, and he says ''well I will lend you $5,000.00,'' and
I asked him what he would charge me for it if he loaned it
to me, and he said $1500.00. After that I told him I couldn't
give that at all, couldn't think about it, so· afterwards I was
back up in the office and he finally agreed to take $1,000.00
and loan me $5,000.00.
[51]
Q. 29. What do you mean by saying that he agreed
to take $1,000.00 and loan you $5,000.00 Y ,
A. He fell from the $1500.00 down to $1,000.00.
Q. 30. Do I understand you to mean that he .would
charge you $1,000.00 for the loan of $5,000.00?
A. Yes, sir.
·
Q. 31. Did you accept that proposition?
A. Yes, sir.
Q. 32. Please state whether or not that' was reduced to
writing?
A. It was.
Q. 33. I hand you this contract and ask you if that was
the contract entered into between you and W. J. Kendrick
at the time this transaction was made Y
A. Yes, sir, that is the contract.
Q. 34. I believe that bears date January 12, 1922 Y
A. Yes.
Q. 35. And the deed of trust was executed the following dayY ·
A. Yes, sir.
Q. 36. Will you file this contract with your deposition,
marked "Exhibit A?"
A. Yes, sir..
Q. 37. This contract recites that he paid ynJ cash in
hand at the time of its execution, 1,000.00; did you receive
that $1,000.00?
A. No, sir.
Q. 38. When did you get the $5,000.00?
A. ,Just immediately after· the deed of trust was recorded.
Q. 39. On the following day?
A. I think it was, or right soon after.
Q. 40. And the only cash that you received from Mr.
Kendrick was $5,000.00 and executed the deed of trust for
$6,000.00?

----

~~-~

----------~~---------

43

A. Yes; sir, that is correct.
Q. 41. I notice this contract specifies "without interest?''
A. Yes, sir.
Q. 42. Ho'v were you paid the $5,000.00 and where, Mr.
Davenport?
A. I owed J. Irby Hurt at Abingdon $1,500.00, or $1,535.00, so we 'vent to Abingdon, and A. J. Wagner, I also
paid A. J. Wagner the second note on his property that I
had purchased from him, so we got in a car and went to Abingdon, Mr. Wagner, Mr. J{endrick and myself, and saw Mr.
Hurt and he gave his personal check,Q. 43. Who did 1
A. Mr. l{endrick, to J. Irby Hurt for $1,539.00, I think
it was, and he marked the deed of trust that he held against
my Hayter ·Gap property satisfied.
Q. 44. Hurt did?
A. Yes, sir.
Q. 45. That paid Hurt f
A. Yes, sir.
Q. 46. Then there was $1,535.00 of the $5,000.00 loan
that was actually received f
A. Yes, sir.
Q. 47. What else did you pay and how!
A. I paid Mr. Wagner, I think it was something near
$1100.00, I just can't recall the dollars and cents at all, but
it was about $1100.00, and Mr. Wagner turned over the note.
Q. 48. To whom did he turn the note over to f
A. He delivered the note to me I think.
Q. 49. Have you the note?
A. I think so.
Q. 50. Will you look it up and file it with .your deposition, marked Exhibit '' B?''
A. Yes, sir.
Q. fil. Then that made approximately $2600.00 of the
$5,000.00 which you got?
A. Yes, sir.
[53]
Q. 52. How and when were you paid the balance t
A. We came to Bristol that evening and the next
day or two after that, I don't remember just exactly, but I
went up into his office and he gave me a check on the Dominion National Bank for $2456.00 and some centsQ. 53. Are you stating the figures in these different
amounts to be accurate?
[52]
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A. No, sir, that is the best of my recollection.
Q. 54. And approximately correct Y
A. Yes, sir.
Q. 55. ·Did you receive any other money under this deed
of trust than that which you have recited?
A. There was $5.00 for writing the deed of trust and
·$10.00 for Mr. Peters 1examining the records at Abingdon,,·
as well as I remember.
Q. 56. Aside f~omthat did you receive any other money'1
A. No, sir.
Q. 57. Then all-that you did receive amounted to how
much Y
A. . $5,000.00.
Q. 58. · Has any part of this $6,000.00 deed of trust been
paid to W. J. Kendrick?
. . A. No, sir.
Q. 59. Are you ready and willing to ·pay the amount
that you actually received under this deed of trustY
A. Yes, sir.
Q. 60. Then you are ready and willing to pay the
$5;000.007
A. Yes, sir.
Q. 61. Now your bill recites a second deed of trust.
What property did it coverY.
A. The same property.
Q. -62. What was the .amount of that deed of trustY
A. Now that deed of trust was $3535.00.
Q. 63. State the circumstances in detail leading up to
that loan?
[54]
.A. As you will notice in the first deed of trust the
last Wagner note was not_ to be paid off. The first
deed of trust contained that provision, so when the $5,000.00
loan became due, 1 went to Mr. Kendrick and told him that
I couldn't meet it at that time, so he was willing and ready
to let me have some more money. I asked him for some
· more money and he said he would let me have it and he
agreed to give me $1500.00 and that would pay off the Wag·ner note. and the bal::tnce was to go to myself.
Q. 64. Now in the first deed of trust it provided that the
Wagner note was on the property when Kendrick took his
deed of trustY
A. Yes, sir.
Q. 65. And that was second to Wagner's lien VA. Yes, sir.
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Q. 66. Do you mean to say that the $1500.00 which you
received under the $3500.00 deed of trust paid the Wagner
notef
A. Yes, sir.
Q. 67. Then that-·left Kendrick's lien against the property as first liens?
A. Yes, sir.
Q. 68. Was, or not, $1500.00 all that you got .out of tht
second deed of trust for $3535.007
A. It was.
Q. 69. Please state whether or not a contract was drawu
up in regard to that?
A. It was.
.
Q. 70. I will hand you. this contract and ask you if that
is the contract that you entered into with W. J. Kendrick~
A. Yes, sir, that is it.
Q. 71. This contract shows that tt was enterced into 011
the 21st day of March, 1923, and provides, at the time of the
execution, the payment of $20,35.00, cash in hand. When this
contract was executed, had the deed of trust been executed
· for the $3500~007
A. No, sir.
Q. 72. This contract also specifies this loan with[55]
out interest I believe?
A. Yes, sir.
Q. 73. Do you know by what process he reclroned the
amount of $2035.00 to be charged you for this loan 1
A. That is his interest.
Q. 74. State whether or not he told you. at the -time that
he was charging you that for the loan 7
A. Yes, sir.
Q. 75. Why did y.ou negotiate loans at such extortionate
rates Mr. Davenport?
A. Well, I was eipecting to make a deal with him on
that farm that was first mentioned, ·and I had to have the
money to pay Wagner, and I thought .at som.e later date that
he and I wou~ d make a. tr.ade that w:ould 'be .alright.
Q. 76. Were you or not at the time, or had you been
di seussing a prospective trade?
A. Yes, sir.
Q. 77. State whether or not he had-indicated any offer!
A.. Yes, sir, he priced his farm and I agreed to give
the price and we .were to go and look at my property and
he never would go, I priced my timber and he priced ime
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farm.

Q. 78. Do you mean the timber that you were. to ex·
change for the farm Y
A. Yes, sir.
Q. 79. Was that or not an attractive trade to you!
A. Yes, sir.
·
Q. 80. Was that trade ever consummated 7
A. No, sir.
Q. 81. Now Mr. Davenport state whether or not Mr.
Kendrick indicated to you that he would make that trade
. with you?
A. Yes, sir, on various occasions.
Q. 82. But that was before these loans were negotiated Y
A. Yes, sir.
Q. 83. · State whether or n.ot he has since refused
[56]
to make that trade 7
A. Yes, sir, he has.
Q. 83.. And that his refusa~ was after he had gotten these
two deeds of trustY
A. Yes, sir.
,
Q. 84. Mr. Davenport, I will ask you to file this agreement about which you have testified in your deposition mark·
ed "Exhibit 0." Will you do. that?
A. Yes, sir.
Q. 85. Now please state whether or not W. J. Kendrick,
to whom you gave these deeds of trust, has· ever demanded
that the property ·be sold thereunder Y
A. Yes, sir.
Q. 86. Has it or not, been advertised Y
A. It has.
Q.• 87. I will hand you a notice and ask you if that is
the notice that was· posted first for the sal~ of your propertyY
A. This is the first notice.
Q. 88. To what deed of trust does it refer7
A. It refers to the whole boundary of land, the $6,000.00
that he had a note for.
. Q. 89. Does this notice make any reference to the ~3~535.00 deed uf trm~t f
A. It does nut.
Q. 90. Why was tlJc property not sold under that aeed
of trustY
·
A. It was enjoined.
Q. 91. State whether nr not 11 was again advertised for
sale Y
.-
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A. Yes, sir.
_
Q. 92. I will hand you a notice and ask you if that is
·the notice that was posted for the second sale? ·
A. Yes, sir.
Q. 93. Does that make any reference to either or both
of the deeds of trust 7
[57]
A. Has reference to both.
Q. 94. I will ask you to file these notices marked respectively ''Exhibits D. and E.' '
A. I will file them.
Q. 95. Mr. Davenport, you may make any statement that
you desire in regard to any conversation that occurred between you and Mr. I{end rick relative to these loans at the
'
time that he made demand .on you for t:Ceir payment?
A. I left home one morning and I was walking along
the- street and ~Ir. Kendrick called me down to the car at
the lower end of West State Street, run the car over to the'
side and told me, several weeks before it -became due, that
he would renew it for another year,Q. 96. Was this after they h.ad matured 7
A. No, it was a month bE:f0re they matured, so in a
few days I went np to the office and we talked it over, it
was coming due, or had become due at that time I believe,
so I figured the amount it would take to carry it another
year and I figured it $2860.50.
Q. 97. Figured what $2800.007
A. The interest that was due on that amount.
Q. 9_8. You mean for a renewal for how long?
A. For a renewal for twelve months.
Q. 99. And how did he 'vant you to pay the $2800.00?
A. He wanted to add it in another deed of trust making a total of $12,000.00.
Q. 100. Did he or not suggest the execution of a deed
of trustY
A. Yes, there was a little incident that I would like to
tell that occurred.
Q. 101. Proceeri.
A. After he made that requirement of me in the wa)"
of interest, etc., I said ''give me that paper, I want to take
it out here and show it to a party," and he just doubled it
up and put it back in his case and says: ''I don't want
[58] old Peters to see this," and I says: "Well, I always
regarded Peters as a mighty fine man," and he says:
''He always inquires into everything- so closely that I don't
1

I

'
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want him to see it,'' and he says: ''I don't want anybody to
have anything to do 'vith my business," and he says: "Lavinder is not that way, he just does anything I tell him to do.''
Q. 102. Mr. Davenport, I want to ask you whe-ther or
not any conversatiQn occurred between you and Mr. Peters
and Mr. Kendrick in Mr. Peters' office in regard to the extortionate interest he was charging you T
·
A. Mr. Peters asked me, I don't .know ~hy he was interested, but he asked me how mcuh I had to pay for that
money and I told him and he just remarkeq .to me that was
huge, and he figured it up, and what the money had cost me
was at the rate ·of 21%.
Question by Mr. Lavinder, attorney for defendant, W.
J. Kendrick:
Q. 1. Mr. Davenport, was Mr. W. J. Kendrick present
when vou had this conversation with Mr. Peters 7
A. I do not know whether he was or not, I don't remember.
Counsel for defendants object to the statement of the
witness as to what was told him by Mr .. H. G. Peters, sin~e
there is no proof that this was in the presence of the defendants, or any of them.
Mr. Warren:
Q. 103. Mr. Peters at the time was Trustee in one of
these deeds of trust, was he not'
A. He is Trustee in the last one, but he objected t-o him
in the first one.
Q. 104. I say when tbis conversation occurred in which ,
Mr. P-eters figured that this interest being charged you was
at the rate of 21%, was Trustee under the second deed of
trustY
A. I don't think the second deed of trust had been executed then.
Q. 105. Mr. Peters, Trustee, is named as a defendant
in this bill?
A. Yes, sir, under the last deed of trust.
Q. 106. Mr. Davenport state whether or not ·Mr. Peters
made any remark in regard to this loan in the presence of
Mr. Kendrick¥
·
[59]
A. Well, I don't remember.
Q. 107. Now then· you have executed two d~eds of
trust on your property for the benefit of W ..J. Kendrick, in
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the total sum of $9,535.00, one deed of trust for $6,000.00 and
the other for $3,535.00. Ho'v much money did you actually
receive under both of them f
A. I received $6,500.00.
Q. 108. And that is all yon have ever received from W.
J. Kendrick, for these two deeds· of trust?
A. That is all.
Q. 109. Please state whether or not 'Mr. Kendrick has
made any statement to you or had any conversation with you
in regard to this matter since the suit was filed 7
A. Yes, sir, two or three times I had a talk with Mr.
Kendrick, had a talk this very morning over this. Mr. Kendrick offered this morning if I would put up $2800.00 that
I have in notes, he would- arrange to carry me twelve months
·
longer.
Q. 110. Put them up in what wayf
A. Give them all to him I suppose.
Q. III. What are those notes ?
A. They are part payment on my West Sta·te Street
property.
Q. 112. You mean they are notes you hold payable to
you T
A. Yes, sir.
Q. 113. Representing the purchase price of your State
Street p·rop€n-ty?
.A. Yes, sir.
Q. 114. Where and when did he make this proposition
to you Y
A. Down here below the Fbrst N ati:onal Bank.
Q. 115. Did he make any other statement in regard to
this matterY
A. Well, we 'vere just talking.
Q. 116. How did he eome t0 make this proposition to
you T
A. We met on the street :iillst above Bunn's Fruit Stand,
and we talked with one another about this: matter coming
up to-day a.n<f he said he wanted to assure me that he
[60] was willing to do· the right thing, and I am always
ready to meet a man half-way, and so that is the proposition l1e made this morni:~:: them he sent for me day before
yesterday, or sent Mr. Waterman out to my house and Mr.
Waterman said that Mr. Kendrick wanted to see me and he
asked ff I lrnew hilm and I told him ''ye-s,.'' and I t0ld him
that I was coming up the street just in a- few minufes and
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that I would see Mr. Kendrick. I did so but I never saw
him, he was not there.
Q. 117. Now Mr. Davenport I have been informed by
Messrs. Penn & Stuart that Ellis Kendrick filed a petition
in this case claiming to be the bona fide holder of the notes
representing this indebtedness, and without notice. Do you
know Ellis Kendrick Y
A. I know him when I see him, yes, sir.
Q. 118. State what his relationship is to the defendan~,
W. J. Kendrick?
A. He is a brother.
Q. 119. The first time that this property was advertised
for sale and was enjoined, I believe it was advertised the
second time, was it not Y
A. Yes, sir.
Q. 120. And how did you stop the second sale T
A. We went to Abingdon and saw Mr. Summers and
got another injunction the second time, just before it was
to be sold.
,
Q. 121. How soon did you get there before the sale Y
A. About five minutes.
Q. 122. Who was on the ground when you got to where
this property is Y
.
A. W. J. Kendrick, E. S. Kendrick and his brother, I
supposed it was Ellis, I am not acquainted with him.
Q..123. You know V. Kendrick, a brother, and E. S.
Kendrick, a brother, and you know W. J. Kendrick?
A. Yes, sir, I am well acquainted with all three of them.
Q. 124. It was another brotherY
A. Yes, sir.
Q. 125. Was there anyone else present?
[61]
A. No, sir.
Q. 126. I believe E. S. Kendrick was present?
A. Yes, sir.
Q. 127. He was the Trustee?
A. Yes, sir.
Q. 128. And he was about to sell it7
-A. Yes, sir, he was on the ground selling it.
Cross Examination.
By H. G. Lavinder:
.
Q. 1. Mr. Davenport, you can read and write T
A. Yes, sir.
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Q. 2. And you say you gave Mr. W. J. Kendrick $2,035.00 for the use of $1500.00 for one yearf
A. No, sir, I didn't say that.
Q. 3. I understood you to say that you executed a deed
of trust for $3535.00 for twelve months and only got $1500.00,
if that is the case did you not pay him in a deed of trust
$2035.00 for the use of $1500.00 for one year!
A. The $2035.00 embraces the interest on the $6,000.00
and the $1500.00.
Q. 4. Then you did give him the $2035.00 for the interest on the $1500.00 for one year and the interest on the
$6,000.00?
A. Yes, sir.
Q. 5. Now, Mr. Davenport, would you do a thing like
that, would you give a man over $2,000.00 for the use of that
money for one year?
A. I am trying to evade doing that now.
Q. 6. In other words you claim you did this and tnade
a contract in writing to that effect and now you want to get
out ·of it?
A. No, I am not trying to get out of it but as he is trying to get $2050.00 from me, I am trying to escape a little
of the fire.
Q. 7. You admit that you are trying to get out of the
[62] contract that you made 1
A. I would not have made it at all, Mr. Lavinder,
but I thought 've were going to make a deal and I needed the ,
moneyQ. 8. I be1ieve you state that you paid him $1,000.00 on
the first transaction for the use of $5,000.00 for one year?
A. Yes, sir, that is correct.
Q. 9. Did you need money ~o bad that you were willing
to pay that much interest?
A. I was if w·e could have made a deal on this timber
business.
Q. 10. Well, there is nothing in your deed of trust about
the timber deal¥
A. No, sir, not in the deed of trust.
0. 11. You never had any definite understanding with
Mr. W. ,J. Kendrick about the deal on the timber business?
A. We talked it over, that is all, but I thought he would.
Q. 12. He never went and looked at your timber at allY
A. No, sir.
Q. 13. And you made him a price on your timber and
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he told yo.u what his land was worthY
A. Yes, sir.
Q. 14. And that is as far as· it went!
A. Yes, sir, I looked at his on different occasions and
he promised to look at my property.
Q. _15. You looked at his' property but he never looked
at yoursY
A. Yes, sir.
Q. 16. And no definite contract was arrived at for the
timber deal Y
A. No, sir.
.
Q. 17. Mr. Davenport, I notice in the contract of J'anuary 12th, 1922, ''Exhibit B, '' which is filed by you, between
you and W. J. Kendrick that this contract receipts
[63J Mr. Kendrick for $1,000.00, cash in. hand paid!
A. Yes, sir, it does.
Q. 18. Yon wouldn't sign a paper receipting for· $1,000
if' you didn't get it, wou~d you Y
A. I go.t that in the way of interest. That is what he
was to carry me twelve months for.
Q. 19. That paper states you got it in cash Y
A. I know it does hat it wasn't cash.
Q. 20. Would you sign a paper stating you got a thing
in cash if you hadn't gotten it in casht
A. Yes, sir, I would.
.,
Q!. 21. You mean to say that this contract which states
tlat you received $1,000.00 in cash, is: not true!
A. Yes, sir, I do.
Q. 22.. And you knew when you signed that contract
that you were stating a fact that was not true!
A. I did.
Q~ 2.3. Why would you do it Y
A. I did that, Mr. Lavinder, just like· I would if I met
a bamdit down here on the street and he would s-ay ''give me
your pocket book,'' and the gun was on me, I would give him
my pocketbook.
Q. 24. Do you mean by your answer that Mr. Kendrielr
threatened you or used anv foree or duress in any way to
make you sign that contract Y
A. No,. he didn't threaten me at all.
Q. 25'. You went into this contract voluntan'1y and willDmgly, didn't you Y·
A. Not willing, but I did it tho.
Q.. 26. No body compelled you to sign the contra-ct did

they f

A·. My· nonditibnsdibanoially were" such• that 1 signed it
in order: to. get some.. money. I needed some money badly
and .I did it because I neede.d the money and because.. I. thought
we could.make a. deal. that I' could get 9ut. on.
[64]
Q. 27. Why, if you needed this money so badly,
didn't yon get it from somebody else?
A.. Well; r thought a good deal of' Mr. Kendrick and
do yet in some respects-, and· he·: promised' to· give me more
tlia:h I really wanted~ and' we talked': it over and he= asked me
what I would do with the extra $2,000.00 and we talk.ed: a;bout
me going in the wire business_ on West. State. Street..
Q. 28. Why did Mr. Kendrick want to lend you more
money than .you needed?
A. I don!t know why, I didn't need it.
Q. 29. Now when you came to sign· the second contraet,
the one of: M·arch· 21st, 1923, filed· as. "Exhibit: 0,"· that also.
states on its·. face that you receiv.ed $203.5~0.0. cash in hand,
does it not:Y
A. It does.
Q. 3D: 'IJhat. is natl trnaY
A. That is-· not- true-;
Q;, 31. .Arul J~ou; Immv that itt was- noti true·· w.hen you
signed the contract Y·
A. Yes, sir..
Q. 32;. And· you. were' willing: to s-igrr. a~ paper stating
something that was· false· iii.: or.der to get this· $1500.00¥
A.. Now· as you: undel!Stand: tliis car.ried~ ffie. interest on
the $6.000.00 and I was willing to sign it in order to~ relieve
myself~

Q. 33. N(nv Mr~. Davenport: you. say when~ these note-s
became due· and: yon· couldn~'t pay· same;. that- Mr .. Kendrick
told·. you: that- if y.ou· would: giVe· him. anuther- deed~ of· trust
· for $2860 50, that he would carry you another year-?J
A. Yesj sir:
Q;.34. You· dian't· at.tliat time· claiin: ther.e was any usury
did you Y
·
A. That is-, when· tliis comm-enced~ tliis very ·suit now
pending:.
Q. 35. When·. these:· two: loans became· due and you were
not able- to nay· the- same- ~t of your own funds, didn't you
tell· Mr.. W. ,T. Kendrick that- you would go to Mr. D.
[65~
~ .. Stant- and· borrow the: money· and. p-ay- these loans
off, and: in consequence: of: tliis: arrangem~nt, didir?t
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you ask Mr. Stant for the money?
A. After Mr. Kendrick wanted me to give him $2860.00, .
then is when I went to Mr. Stant to try to get relief.
The foregoing question and answer objected to by counsel for complainant ·as being immaterial to any issue in this
·
case.
Q. 36. At that time you didn't say anything about there
being usury in these transactions, did you Y
A. I didn't know it was usury until I came to see Geo.
Warren.
Objected to as being immaterial.
Q. 37. At that time you told 1\{r. l{endrick that he could
not collect these deeds of trust because your wife had not
signed same didn't you T
A. No, sir, I never have told Mr. Kendrick that.
Q. 38. Didn't you claim to him that he couldn't collect
his money because your wife hadn't signed the papers?
A. No, sir, not at all.
Q. 39. I want to ask you this Mr. Davenport: Didn't
Mr. E. M. Kendrick come to you before these notes became
due and ask you about them and tell you that he was going
to buy them from Mr. W. J. K~ndrickY
A. He never did anything of the kind.
Q. 40. Didn't he discuss the matter with you at all?
A. I never spoke to Mr. E. M. Kendrick in my life. I
don't know ·him, only I know him when I see him with his
brother.
Q. 41. By way of refreshing your memory, don't you
remember a man coming to see you with W. J. Kendrick be··
fore the $2,000.00 note matured and asking you about these
notes, whether they were 'good or not, or whether they would
be paid?
A. No, sir, I don't; no man ever mentioned that to me
but Mr. Kendrick and myself. We talked about our matters
and no other man on this earth.
[66]
·Q. 42. Didn't you tell Mr ..W. J. Kendrick some
little tjme a@:o that somebody had asked you about
these notPs and you told them they were good t
A. No, sir, I tell you now how that was: One of these
notes a year or more ago was -put up here as collateral on
the Tennessee side, and several people wrote me about them
at the co~rt house and I have never yet answered one of 'them.
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Q. 43. And you have no recollection of .ever talking to
E. M. Kendrick or anybody else except W. J. Kendrick, about
them 7
A. Why no.
Q. 44. Did you ever talk to Mr. E. S. Kendrick about
them 1
A. No, only he said to me the other day down here on
the corner, that ·he wished the boys and I would fix this up.
Q. 45. Now, Mr. Davenport, you say at the time you
were trying to negotiate a loan with Mr. Stant, that you did
not know· there was any usury in these trans~ctions, didn't
I understand you to say that ~Ir. Peters told you that it 'vas
usury 1
A. He used that word but I never questioned that. I
came to see Mr. Warren about that.
Q. 46.- You knew all the time if what you state Mr.
Peters told ·you was true, it was usury?
A. No, sir, I didn't know.
Q. 47. You didn't understand what Mr. Peters said
about it ?
,
A. No, sir, T didn't know what usury was. Never questioned it.
Q. 48. Now you stated in your examination in chief that
Mr. W. J. Kendrick demanded a sale of your property to
satisfy these notes Y You don't know that to be true do you,
you don't know who had the property advertised 7
A. Yes, sir, he told me he was going to do it in an hour
and a half if I didn't make him a deed of trust .for $2800.00.
Q. 49. Was anybody present 7
A. No, sir.
Q. 50. Where was that statement made?
[67]
A. I was talking to a man by the name of Osborne
in Tennessee here on the corner of the First National
Bank and Mr. Kendrick came do'vn to the light pole along
the side of Fifth Street and called me over there, and Mr.
Kendrick says: "When are you going to give me that deed
of trust.'' I sa.vs: I don't know, my wife won't sign that deed
of trust,'' and he savs : ''If you don't make that deed of trust
1n nn hour and a half. I am going to sell that property,"' and
T says: "If vou do that, I will enjoin you."
Q. 51. Mr. Davenport. hasn't Mr. W. J. Kendrick told
you in all the conversations you had with him recently about
these notes, that they belonged to his brother, E. M. Kendrick Y

'-
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H& has: toltl· m:e· that in the~last week~
Q. 52: On this- day- tliat you· say lie was- threatening tb
sell this property under the deeds of trust, didn't he tell you
a.t that time that this was E. M. Kendrick's money:!
A-. N-oj sir, lie did: not~
Q. 53. Now you say you had a conversation with hiin
this morning in regard· to putting up $2800.00' in notes- as a
guarantee· f-or· an extension of time on these- deeds· of trust'
Didn't· lie tell you he would have- to see his brother, E. M.
Kendrick; and' see if: he would agree to that Y
A.. He did~ this: morning~
Q. 54. And was- it- not suggested in your conv:ersation
that you go up to Meadow ·view or Abingdon, where Mr. E.
M. Kendrick lives,. and see him a bout this matterY
A. I will tell you how that was:· We met· up· here just
above Bunn's and spoke- as we usually· do, and F don't remember whether he said- o:v I said that he didn:'t see me· yesterday or day before yesterday, day before yesterday; I believe~ Iremar.ked that Mr. Waterman to-ld me that he wanted
to see me and I told him that I would be up the street in a
few: miiJ.ufes and that 1 would· see Mr. Kendrick. I came up
the street and never met him. This morning he told me·- that
lie wanted·me to· go with him· up to- see his; brother yesterday
a:bout making arrangements- in this matter some way
res]. to caTry it, but he- didn-'t see me-, and' that was all' there
was tb- it~ T·hen he- told· me: if 1 would· put·· up. the
$2800~00 he· would fix it right- now~ He said- ''I will assume
it· mys·elf" and fix it.''·
Q. 55. He told you tho· that the~ note~ hefonged~ta E. M.
Kendrick f
A. Yes,. this· morning;.
~1 56. .M: the· time the•property- was ad:vertised for sale.
when-you~wer:e-tliere, I believe- you said you-, found-there E. S.
:Kendriak; Trustee; and Mr~ W:. J. Kendrick, and the-man-you
too:k~tn·he E .. l\L K~ndrickt
A~,. .Tol1n r~itton said·- it: was E. M. Kendrick.
~; 57,~ Mr. Davenport, didn't you just state that a f~w
days a~:>:o; Pit.hen this· w.eek on laqt. week,. at Mr. W. J. Kendriek's: homn in tne· presence of W. J. Kendrick and; his wife,
that you didn't deny getting the amount of these- two loansT
.A·. 1 did not;
Q. 5R You went there to his house to see him about this
matter?
A.. I ·wasn't there to see him. We
on Fiftlt S'treet
A.

1

I

met
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the ,first &f this week, I don't lmow what day, and I went up
to his room with him and I was figuring on' it and offered
me twelve, eighteen and twenty-four months to close it up.
Q. 59. He told you at that time that if that would be
satisfactory to his brother, he would .do that Y
A. He said that he would fix it.
Q. 59. Didn't he tell you that he would have to .ao· it for
his brother 1
A. No, sir, not f-or his brother, but said he would :fix it.
He says: "'I wiH assume the responsibility.''
Q. 60. You lmew he was looking after his brother's interest from what he had iold you before Y
A. He was· lo0king after somebody's interest when he
figured the interest and commission.
:[69]
·Q. 61. All this talk between you and W. J. Ken' drick has been in the nature of trying to compromise
this matter, in the last two or three weeks?
A. No, sir, no compromise in it.
Q. ·62. It 'vas· in an ·effort to compromise this suit Y
A. It was an effort t0 m~Jlte more money if he could.
Q. 63. Haven't you been just as anxious ta talk to Mr.
Kendrick about thls matter as he Jha:s to you Y
A. ~y certainly.
Q. 6~. Haven't you all been talking with ~each ·other with
an idea to iry te settle the snitY
A. I suppose so.
Re-Direct

E~amination.

By Geo. M. Warren:
Q. 1. Mr. Davenport, in these various .conversations
with Mr. Kendrick since this suit was brought, has he ever
talked to you in the presence of anybody except his wife or
some of his :brothers Y
A. I have never seen his wife·; he ·has never talked to
me before anybody; he is the most reticent man I have ever
had anything to do with.
Q. 2. Did you ever go into his r-oom where his wife was?
A. No, sir.
'
Q. 3. Mr. Lavinder asked you a while ago if you didn't
make certain statements in the presence of his wife. Do ·you
know where W. J. Kendrick lives!
A. I know where he has rooms out on Fifth Street.
Q. 4. Why did yon go to his rooms Y

/

58
A. He invited me up there, it wasn't his room where he
lives, it was his office room.
Q. 5. And it was not his living roomY
A. No, sir.
Q. 6. You have never been to vV. J. Kendrick's home
where his wife was Y
A. Never have in my life.
Q. 7. In all of'these conversations in regard to this
[70]
matter, did you go hunting him or has he come to you'
A. We met on the street and started talking.
Q. 8. Who would bring up the conversation first 7
A. He did this morning, I think, I can't say positive.
Q. 9. Now then when you made these. loans, I want to
ask you if ~Ir. Kendrick, up to the time you executed these
two deeds of trust, led you to believe and left the impression
on you that he would make the trade of the timber and land
between you Y
A. Yes, sir, always.
Q. 10. And that was the inducement that led you into
making these extortionate loans 7
A. Yes, sir.
Q. 11. I believe you stated that you hoped to make a·
deal on which you could come out Y
A. Yes, sir, that was it.
Q. 12. You stated that Mr. Kendrick never looked at
your timber?
A. He never did.
Q. 13. I want to ask you if you don't know that W. J.
Kendrick knew every foot of that land and hasn't seen it
many times?
Question objected to.
A. ·I don't know.
.
Q. 14. Up to the time that you stated you came to me
in regard to this matter, please state whether or not you
lmew that you had a right to avoid this contract for usury?
A. No, sir.
0. 15. I didn't understand just when was the first time
that W. ,J. Kendrick ever mentioned to you that his brother,
E. M. l{endrick had any interest in these notes. I understood yon to say about a week ago.
A. It was this week.
Q. 16. That is the first time he ever, mentioned his
brother?
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A. Yes, sir.
Q. 17. State whether or not you h~ve ever asked
him since this suit was commenced, to give you any
extension on these loans, or that you would pay them just as
they stand?
A. No, sir, never have.

.[71]

And deponent further sayeth not.
Signature waived.

J. IRBY HURT.
The next witness, J. Irby Hurt, being duly sworn, deposes and says :
Direct Examination.
By Geo. M. Warren:
Q. 1. Your name is J. I. HurtT
A. Yes, sir.
Q. 2. Where do you reside?
A. Abingdon, Virginia.
Q. 3. What is your occupation t
A. Attorney at law.
Q. 4. Are you acquainted with R. H. Davenport 7
A. I am.
Q. 5. Mr. Hurt, please state whether in 1922 you had
a loan on the property of R. H. Davenport and how much 7
A. Well, for a number of years before that we made
various transactions in which I had made loans· to Mr. Davenport and a.t that time he owed me approximately $1500.00.
Q. 6. When was that paid Mr. Hurt?
A. According to my records it was paid January 17th,
1922.
Q. 7. What was the exact amount paid Y
A. $1539.00.
Q. 8. That was the debt and interest 7
A. I understand it to be so.
Q. 9. Who paid that Mr. HurtY .
A. My recollection is that the check was given me by
one Mr. Kendrick, I don't remember his initials.
Q. 10. · Please look at this man (indicating W. J. Kendrick) and see if this is the Mr. Kendrick?
[72]
. A. I don't recall clisHnctl~· hut it was the Mr. Ken-
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drick who was having transactions With Mr. Davenport
-at that iime Y •
Q. 11. Wher.e was it paid Y
A. At Abingdon.
Q. 12. Was this Mr. Kendrick with Mr. Davenport at
the time?
A. I think so.
Q. 13. That was a deed of trust 'vas it not?
A. One or more.
Q. 14. Please state whether or not the liens or that or
those deeds of trust have been released?
A. Yes., sir, I think about the same time. The payment
shows January 17th, 1922, and I think it was released on
the same date.
Q. 15. Mr. Hurt, how long have you known Mr. R. H.
Davenport?
A. Twenty years or more.
Q. 16. Do you know his reputation in Washington .County and the community in which be lives for truth and veracity Y
A. I think so.
This question and answer ·are objeeted to ·~y counsel for
defense on the gr.ound that it is not at this time legal evidence.
·

·Q. 17. Is that reputation good 'Or bad!
A. It is good.

:Same objection.
. A. I have had numerous transactions with Mr. Davenport myself and I know others who have had ·and I have
never heard his integrity doubted or questioned, and he has
been a resident 0f WashingtoN County- for yerurs; was a mem·
ber of the Board of Supervisors, and served 'in other official
· capacities in the county government, continuously for anumber of years until he ceased to live in -the county.
i[t is moved to· stTike out "the volnnta:ry statements of
witness outside of the ·questions asked him, and counsel further objects to this answer for the reason that repu[73] tation cannot be established by statement or particular facts.
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No cross examination.
And further this deponent sayeth not.
Signature waived.
MRS. R. H. DAVEHNPORT.
The next witness, Jfirs. R. H. Davenport, of lawful age,
being duly sworn, deposes and says :
Direct Examination.

By Geo. M. Warren:
Q. 1. You are the wife of R. H. Davenport?
A. Yes, sir.
Q. 2. What is your name, Mrs. Davenport T
A. ~£aude E. Davenport.
Q. 3. Where do you reside Y
A. 1003 West State Street, Bristol, Virginia.
Q. 4. Do you recall a loan that was made by W. J. Kendrick to your husband about January, 1922?
A. Yes, sir.
Q. 5. How was that loan secured Y
A. By a deed of trust.
Q. 6. On what property?
A. On his farm and a boundary of timber.
Q. 7. What was the amount of the deed of trust?
A. $6,000.00.
Q. 8. Do you lmow what amount your husband actual1y
received from that loan Y
A. $5,000.00.
Q. 9. What was the other $1,000.00 for Y
A. Interest.
Q. 10. Did you execute that deed of trust jointly with
your bus band?
A·. Yes, sir.
Q. 11. At the time that he brought that deed of trust
to you, was it explained to you what the interest charge
would beY
[74]
A. Yes, sir.
0. 12. Why did you execute the deed of trust with
that extortionate rate of interest Mrs. Davenport; what induced you to do that?
A. Well, ~Ir. Davenport needed the money and he had
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talked to ~Ir. Kendrick about selling him some timber he
had and he had promised him to look at the farm and he
was going to show him the farm and he thought he was going
to trade with Mr. Kendrick and. thought he would be in. a
position to make the money back.
Q. 13. Was ~Ir. Davenport, or not, badly in need of the
money at that time Y
A. Yes, he was.
Q. 14. State whether or not 1Yir. Kendrick offered to
sell this farm to Mr. Davenport after he told him that he
would trade 'him the farm 1
A. He said he asked $17,000.00 for the place.
Q. 15. State whether or not that was an inducement to .
you and your husband to accept tlris at that price?
·
A. Yes, sir.
Q. 16. Was that ever carried out 7
A. No, sir, he took Mr. Davenport and showed him the
farm but ne·ver made a trade.
Q. 17. Please state whether or not you and your husband were ready to trade and anxious to trade T
A. Yes, sir, we were.
Q. 18. Now, Mrs. Davenport after the first loan and for
which he took a deed of trust for $6,000.00, please state
whether another loan was made later of W. J. Kendrick?
A. He got $1500.00 from him another time.
Q. 19. Did you, or not, hear any conversation between
·your husband and W. J. Kendrick in regard to this loan?
A. Yes, sir.
1
Q. 20. State what it was and where 7
A. Well, Mr. Davenport had started out and I was
[75] resting on the couch in the parlor at the time, and
Mr. Davenport told me he was going out on the street,
and as Mr. Davenport was going to town he met him on the
street and they came back and sat on the porchQ. 21. Do you mean W. J. Kendrick?
A. Yes, sir.
Q. 22. Alright, what happened?
A. I heard them talking and I don't know who it was
so I looked thru the curtains and sa'v it was Mr. Kendrick
'vith Mr. Davenport, so I heard the conversation of course.
Q. 23. What was the conversation in regard to the loan 7
A. He asked Mr. Davenport if he was ready to fix up
that business, 'vas the way he expressed it.
Q. 24. At· this time Mrs. Davenport was the first loan
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due, the $6,000.00 loan?
A. It was either due or about ·due, I can't say.
Q. 25. What was 1\fr. Davenport's reply to his request
to fix up the business?
A. He says: "Why can't we go to Hayter's Gap and
look at the timber," he says: "You promised me that you
would," and 1\tir. J{enqrick said the roads were so bad it
would be impossible to get up there at that time, and he says:
''I will tell ~ou what we will do, we will get this fixed up,
then we will go up there right away and look a.t the timber,"
and 1\tir. Davenport says: "You are going to trade me that
farm aren't you?'' and he says: ''Yes, I am, I am in a tr~d
ing humor, and Mr. Davenport says: "I will have to have
a little more money, and he says: ''Will you let me have
about $1500.00 more, and he says: ''Yes, I will do that,'' and
then he says: ''You ought to have that farm, it suits you
exactly," and they agreed to fix that up that way, and Mr.
Kendrick says: "You are g·oing to include this place in your
deed of trust; aren't you?'' and Mr" Davenport says : ''No,
I am going to keep my home clear. I am not going to put
that in," and ~Ir. Kendrick says: "Well, we will get it fixed
up, I do!l 't mean to roh you," and then we will get
[76] together and see what kind of a trade we can make.
Q. 26. Between the farm and the timber?
A. Yes, sir, he says: "As soon as the weather gets
warm, we will go up there and look at the timber and says:
"I know we can trade some way."
Q. '27. Did he, or not, afterwa,rds refuse to make. this
trade of the thnber for the farm, Mr. Kendrick?
A. Yes, sir.
'
. Q. 28. And did he ever trade 1\tir. Davenport the farm
for the timber?
No, sir, he didn't trade the farm for the timber.
• A.
I didn't heRr him say he would trade· the farm for the timber,
but he said. he would go and see the timber and see if they
couldn't get together, and said he 'vould trade Mr. Davenport the farm.
0. 29. Did Mr. Davenport make this second loan trom
Mr. Kendrick?
A. Yes, sir, $1500.00.
Q. 30. And I believe he executed the deed of trust for
$3535.00!
A. Yes, sir.
Q. 31. That was $2000.00 more than he nctually got, or
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$2035.00?
A. Yes, sir.
Q. 32. What was this amount over and above the
amount he actually got for it 7
A. That was for interest on the first and second loan.
Q. 33. I believe yflu, stated the first loan was for
$6,000.00?

A. Yes, sir.
Cross Examination.
By H. G. Lavinder:
Q. 1. Mrs. Davenport, yon didn't- handle the details of
these loans yourself?
A. No, sir.
Q. 2. Did you handle the money, the receiving of the
check T
A. No, sir.
[77]
Q. 3. You don't know how much money Mr. Davenport actually received except what he told you Y
A. Yes, sir, he showed me the contract before he fixed
.up the deed of trust.
Q. 4. What contractY
A. The contract for· $6,000.00, and explained it to me
that he was getting $5,000.00.
·
Q. 5. Mr. Davenport did that?
A. Yes, sir.
Q. 6. You didn't hear Mr. Kendrick say anything_about

ti7

.

. A. No, sir;
Q. 7. That contract you refer to receipts Mr. Kendrick
for $1,000.00 does it not Y
A. Yes, sir.
Q. 8. Cash in hand paid Y
A. Yes, sir.
Q. 9. You don't know whether Mr. Kendrick paid Mr.
Davenport that except what Mr. Davenport says Y
A. That is all.
Q. 10. You say that when you executed the deed of trust
for $6,000.00, the interest was explained to you. Who ex-plained it to you Y
A. }tfr. Davenport.
Q. 11. You know nothing of the first transaction at all
except wl1at Mr. Davenport told you T

I

A.
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That is· all.

Mr. Lavinder: It h!lvtng developed from this witness
that her statements on direct examination as to how much
Mr. Davenport received, was .simply hearsay proof in regard
to this matter.
Counsel for complainant replies that she was a party to
the deed of trust and that her :husband ·had a right to convey
the .proposition from Mr. Kendrick to her for her re[78] jection o.r approval and her statement as to his outlining the proposition from Kendrick would come willlin the rule of hearsay.
Q. 12. Now lVIrs. Davenpo:rt you state that one reason
yo_ur husband and yourself went into this transaction was
that Mr. Davenport was badly in need of money. As a matter of fact he only needed $3,000.00 and yet he was borrowing $5,000.00?
A. 1\fr. Kendrick refused, he told me, to lend him $3,000.00, but required him to take $5,000.00.
Q.. 13. You think that he :was so badly in need of $3,000.00 that he would make a $5,000~00, $2,000.00 more than
he needed, and pay that interest?
·
A. Yes, sir.
Q. 14. And I believe you state that the negotiations in
regard to the exchange of the farm for the timber tha:t Mr.
Davenport owned, never wP.IIt any further than just talk ·between the two men Y
A. That is an.
Q. 15. There were never any papers signedr
A. No, sir.
Q. 16. Mr. Kendrick; as a matter of fact, never went to
look at the timber and .that was just talk between them.?
A. Yes, sir.
Q. 17. Where do you say you were at the time they discussed the details of the second loan Y
A. I was in my parlor in my home.
Q. 18. Where was the _parlor?
A. Next to the porch.
Q. 19. Were you sitting up or lying down T
A. I was lying down on the couch.
Q. 20. Was the window open or not 7
A. It was open.
Q. 21. How far were you from Mr. Kendrick and Mr.
Davenport?
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A.
[79]

The couch was setting just partly in front of the

window~

Q. 22. Could you hear what they were talking aboutY
A. Yes, sir.
Q. 23. . Did you speak to Mr. l{endrick on that occasion T
A. No, sir.
Q. 24. Did he know you were listening?
A. No, sir, I suppose not.
Q. 25. Was it stated there in that conversation betwe~n
Mr. Kendrick and Mr. Davenport as to how much he was
charging for his $5,000 007
A. No, sir, he didn't.
Q. 26. The only thing that Mr. Kendrick was saying
about that was that he didn't mean to rop you?
A. He said that Y
·
Q. 27. So you don't know then how much the charges·
were for the second loan except what Mr. Davenport told
you, do you?
A. No, sir.
Q. 28. You didn't handle the money and had. no further
knowledge of the transaction except what Mr. Davenport
told you Y
A. No, sir.
Counsel for defendants make the same motion in regard
to the exclusion and striking out the evidence of this witness
as 'to the second loan that was made in regard to the first
loan since it appears from her proof that she is testifying
from information given her by her husband.

Counsel for complainant makes the same reply as to the
first objection and the first transaction.
And deponent further sayeth not.
Signature waived.
A. E. ANDERSON.
The. next witness, A. E. Anderson, of lawful age, being
duly sworn, deposes and says :
[80]

Direct Examination.

By ·Geo. M. Warren:
Q. 1. Mr. Anderson, what is your occupation in

------·

------·------·-----
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.A.. I am with the Dominion National Bank.
Q. 2. What is your connection t
A. Vice-President.
Q. 3. Please state whether or not you have a record of
an account of' W. J. Kendrick in your bank in 1922Y
A. I have.
Q. 4. Please state 'vhether or not your record shows on
or about the 17th day of January, 1922, a charge against his
account or a check given for the sum of $1539.00?
A. The account shows a charge of $1539.00 on January
19th, 1922.
Q. 5. That was a check was it not?
A. The record 'vould so indicate.
Q. 6. Of cours~ your record does not show to whom that
check was paidT
A. No, sir, we do not keep those.
Q. 7. State if your record shows in the same year a
charge against his account of approximately $989.67 Y
A. I see a charge here on January 14th, 1922, of $989.67.
Q. 8. Do you have a record of W. J. Kendrick's account
with the bank about March 1923?
A. We have an account at that time.
Q. 9. Please state if it shows a charge against that account of approximately $1053.37?
A. The records don't show during the year 1923 a
charge of approximately $1053.37.
Q. 10. · I am not. sure that your record should show that,
I merely asked for the information.( It doesn't show it?
A. No, sir.
Q. 11. Please state whether or not about that time this
account was moved from your bank?
·
A. The account has never been removed from the
[81] bank in the strict sense of the word.
Q. 12. When did it cease to be an active account?
A. The account has always been fairly active but the
record will show that it 'vas more active prior to the latter
part of 1922 than since that date.
No cross examination.
And further this ·deponent sayeth not.
Signature waived.

----~---
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R. H. DAVENPORT (Recalled.)
Direct Examination.
By·Geo. M. Warren:
Q. 1. Mr. Davenport, I hand you a note payable to A.
J. Wagner and J. ·n. Rogers for $901.35. I will ask you if
tbat is the note that you referred to in your former deposition as having been paid by W. J. Kendrick out of the first
loan of $5,000.00 Y
A. It is.
Q. 2. What was the amount .of that note and interestf
.A. $989.67.
Q. 3. Will you fiie that note marked "'Exhibit A" as
you agreed to in your former deposition?
A. Yes, sir.
Q. 4. I hand you a .note payable to A. J. Wagner and
J. D. Rogers .for $901.35. Js that note paid by W. J. Kendrick from a loan made to you Y
A. It is.
Q. 5. Which loan, the ..first for $5,000.00, or the second
for $1500.00 t
A. This 'is the second for $1500.00.
Q. 6. It was paid out of the second loanY
A. Yes, sir.
Q. 7. What ·was the amount of that loan and interest as
paid .by W. J. Kendrick for you Y
·
A. $1053.33.
Q.. 8. I believe you stated that was paid by W. iJ. Kendrick Y
A. Yes, sir.
[82] · Q. 9. Was it paid by check or in cash 7
A. It was paid by check.
Q. 10. To whom 7
A. A. J. Wagner.
Q. 11. Will you file that note marked "Exhibit F?"'
A. Yes, sir.
And further this deponent sayeth not.
Signature waived.
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EXHIBITS TO R. H. DAVENPORT'S DEPOSITION.
[83]

EXHIBIT A.
Bristol, Tenn., May 27th 1920 Due 5--27-22

Two years after date, I promise to pay to $901-;35
the order of A. J. Wagner and J. D. Rogers nine hundred
and one 35-100 dollars at The First National Bank of Bristol, at Bristol, .Tenn., for value received, with six per cent
interes~ per annum from date until paid; and the undersigned principal and endorsers of this note which is filled up
l"efore signing waive demand notice and protest thereof, and
hereby respectively waive the benefit of our homestead eXemption and all other State exemptions as to this debt and
contract, and we furthermore RoOTee that, if after this note
is due, it is put into the hands of an attorney for collection,
· we will pay ten per cent atto-rney'·s· fees on same, which may
be included in any judgme11t ordered hereupon. This note
is secured by a vendor's liev Tetained in deed of even date
recorded in the Clerk's office Abingdon, Virginia.
R. li. DAVENPORT
~arked

(Seal).

across face of note:

''PAID.''
[84]

EXHIBIT B.

This agreement made, and entered into on this day, Jannary the 12th 1922, by and between W. J. Kendrick, party
of the :first part, and R. H. Davenport, party of the second
part, both of Bristol, Tennessee and Va.
---Witness t h a t - - Whereas the party of the first part has agreed to loan to the
party of the second part, Six Thousand Dollars~ the party
of the second part agrees to give a deed of trust to secure
nne :ri~ote for the above mentioned sum comeing· due in twelve
months, f"rom this date, on the f0liowing pToperty :first tract,
Thirty two Heres of lanrl situ~ted. near the corporate limets
and known 11 s a nart of the Wagoner farm, being the same
tract of land which was purchased from Jack Wagoner and
athers, by the second party. Second tract of land is situated

•
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near Hayters Gap, Washington County, Va .. consisting of,
One hundred and Seventy nine acres, of tember land, being
the same farm which is now owned by the party of the second
part, the party of the second part agrees to have lands free
of all encumbrances, except one note of Nine hundred and
one dollar and thirty five cents, with Interest from May the
27th 1920 to May the 27th 1923, which is to remain on the
Wagoner land, other wise all of the above mentioned lands
both tracts is to be free from all encumbrances. The party
of the first part has this day paid to the party of the second
p~rt One Thousand Dollars cash in hand and receipt is here
by acknowledged.
·
Five Thousand Dollars is to be paid on presentment of
Deed of trust properly signed and acknowledged, within ten
days from this date above mentioned, all of the above mentioned land, is siteuated in Washington County Virginia.
Witness our hands and seal this above mentioned date.
W. J." KENDRICI{
R. H. DAVENPORT

(Seal)
(Seal)

Without interest.
[85]

EXHIBIT C.

This Agreement, made and entered 'into on this day
March 21st., 1923, by and between W. J. Kendrick, party of
- the first part, and R. H. Davenport, party of the second part,
both parties of Bristol, Tennessee and Virgin~a.
WITNESSETH:

I

That Whereas, the said party of the first part has paid to
the party of the second part Two Thousand & Thirty-five
(2035.00) dollars cash in hand and receipt of is hereby acknowledged, One Thousand Five Hundred ($1500.00) dollars
is to be p~id when deed of trust is executed to the said W. J.
Kendrick by party of the second part on the following described property. for the sum of Three Thousand Five Hundred and T,hirtv-five (3535.00) dollars, payable one year frof
this date. Without interest.
First track,· One IIundred seventy-nine (179) acres of
land situated in Washington County, Virginia, near Hayters
Gap, in the Saltville Magisterial District.
'
Second Track, Thirty-two (32) acres, situated near Bris-
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tol, Virginia, and known as a part of the Jack Wagner farm,
and being all of the above mentioned property which the
party of the first part holds a deed of trust against dated
January, 1922.
The party of the second part agrees to clear the title on
the above mentioned property, except the above mentioned
deed of trust which is held by the party of the first part, out
of the $1500.00 the Wagner notes are to be paid off and the
balance goes to the party of the second part.
The party of the second part has th~ privilege of paying off all deed of trust at any time during the expiration
of this contract.
Witness our hand seal.
W .•J. J{ENDRICK
R.H.DAVENPORT

(Seal)
(Seal)
.·

[86]

EXHIBIT D.

Trustee's sale of valuable real estate, 32.27 acres situate
near the corporate limits of Bristol, Virginia, .and 179 acres
situate near Hayter's Gap, in Washington County, Virginia.
Whereas, by deed of trust dated January 13th, 1922, and
of record in D. B. 100 page 151 in the Clerk's office at Abingdon, Virginia, R. H. Davenport and wife, Maude E. Davenport, conveyed to E. S. Kendrick, Trustee, the tracts of land
hereinafter described to secure the payment of one note for
$6000.00 payable to the order of W. J. Kendrick, and,
Whereas, further, said note is past' due and remains unpaid and the holder thereof requesting the sale of said property to satisfy said indebtedness.
Now therefore, I shall, on Saturday, June 21st, 1924, at
10 o'clock a.m. of that day on the premises and at 3:30 o'clock
p. m. of that day on the premises, as below stated, offer for
sale at public auction to the .highest bidder for cash, that certain tract of land· situate in the Goodson District of Washington County, Virginia, containing 32.27 acres, said property being- situate just northwest of Bristol, and ]mown as
the R. H. Davenport farm. this sale being made at 10 o'clock
a.m. and also that certain tract of land containing 179 acres,·
situate near Havt.er's Gap, Washington County, Virginia,
said 179 acrfls heing- composed of two tracts, one containing
157 acres and the other 22 acres, this second sale being made
at 3:30 p. m. and bei.ng the same tracts of lanil conveyed to
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the said R. H. Davenport by deed dated October 6th 1908
from A .. J. Perkins a:nd wife, which deed is of record in D. B.
71 page 534 in the Clerk's· office at Abingdon, Virginia, being the 22 acres and by deed J nne 11th 1894 from N. E·. Davenport in Deed Book 52 page 236 being 157 acres.
The amount unpaid on said deed of trust as of the day
of sale is $6,090.00.
All taxes against said property for the year 1924 are
[87] to be paid by the purchaser.
'
Given under my hand this the 20th day of May, 1924.

E. S. KENDRICK,
Trustee.
EXHIBIT ''E.''
TRUSTEE'S SALE OF VALUABLE
REAL ESTATE.
A 'tract of land containing 32.27 acres, situate near the
corporate limits of Bristol, Va. and a tract containing 179
acres, situate near Hayter's Gap, Washington County, Va.
Whereas, by deed of tr~st dated January 13th 1922, and·
of record in D. B. 100 page 151 in the Clerk's office at Abingdon, Virginia,, R. H. Davenport. and wife,_ Maud E. Davenport, conveyed to the undersigned Trustee,. the two tracts of
land hereinafter described to secure the payment of one note
for $6000.00, payable to the order of W .. J. Kendrick, and,
Whereas, further, said note is past due and remains unpaid and the holder thereof has requested the sale of said
property to satisfy said indebtedness.
Now therefore, I shall, on Monday, December 29th 1924,
at 10 o'clock a. ni. of that day, on the premises, and at 3:30
o'clock p. m. on the premises as below stated, offer for sale
at public auction to the highest bidder for cash; a certain
tract of land situate in the Goodson Magisterial District· pf
Washington County, Virginia, containing 32.27 acres, said
propertv being situate just northwest of Bristol, and known
a.s the R. H.· Davenport farm, this sale being made at 10
o'clock a... m. B)ld also that certain tract of land containing
179 acres, situate near Hayter's Gap, Washington County;
Vir.g:inia. sairl 179 acres being composed of ~WO tracts, on~
containing 157 acres and the other 22 acres, this second sale
to be made at 3:30- p. m. and being the same tracts of
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[88]

land conveyed to the said R. H. Davenport ·by deed
dated October 6th 1908 by A. J. Perkins and wife,
which deed is of record in D. B. 71 pag€ 554 in the Clerk's
office at A-bingdon, Virginia.
The amount unpaid on said deed of trust as of the day
of sale is ·$6,247.50.
There is a subsequent. d.e~d of trust against this prop~
erty and said deed of trust wiJI likewise be paid from tb~
proceeds of sale, the amount of said deed of trust as of the
date of sale .. being $3,698.45.
Given under my hand this 26th day of November, 1924.

E. S. KENDRICK,
Trustee.
V. KENDRICI{ and
H. G. PETERS,
either of whom may act.
[89]

EXHIBIT F.
Bristol, Tenn., J\.Iay 2:7 1920 Due 5-27-23.

Three years after date I promise to pay to $901.35
the order of A. J. Wagner and J. D. Roger.s nine hundred
and one 35-100 dollars, at the ·First N"ational Bank of Bris-·
tol, Tenn. for value received, with six ·percent interest per
annum from date until 'paid: and the undersigned .Principal
and endorsers of this note which is filled up before signing,
waive demand, notice and protest thereof, and hereby respectively waive the benefit of our homestead exemption and
all other State exemptions as. to this debt and contract, and
we furthemore agree that, if after this note is due, it is put
into the hands of an attorney for collection, we will pay ten
per cent attorney's fees on same, which may be included in
any judgment ordered hereupon. This note is secured by a
vendor's 'lien retained in deed of even date recorded in the
Clerk's office at Abingdon, Virginia.

R. H. DAVENP.ORT
I

(Seal)

Endorsed across face :
''Paid in full this dt:_ty Meh 20-1923
A .. J. WAGNER,
J. D. RODGERS ..,,
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On back of note :
''$1053.33
We, the undersigned endorsers, waive demand notice and
protest of this note, and guarantee payment at maturity.
[90]
R .II. Davenport
vs.-Decree
E. S. Kendrick, Trustee, &c.
On motion of the complainant the injunction entered in
this cause is enlarged until the further order of this Court.
And this cause. is continued.
[91]

In the Circuit Court of Washington County.

R.. H. Davenport
vs.
E. S. Kendrick et als.
This day appeared before me R. H. Davenport, who
after being duly sworn says that he is the complainant in the
above styled suit; that he gave notice to take the deposition:-;
in said cause at the office of George M. Warren in Bristol,
Virginia, on Thursday the 22nd day of ·January, 1925; that
on the morning of tlie and that on the day his attorney,
George M. Warren, was unavoidably detained in the City of
Richmond, and the taking of said depositions was continued
until Friday morning, January 23, 1925; that on the morning
of the 23rd the attorneys of the defendants not being able to
appear by agreement of counsel the taking of said depositionA
was deferred to a future date to be fixed by said attorneys.
Affiant further states that in January, 1922, he securerl
from W ..J. Kendrick the sum of $5,000.00 in money and was
required bv tbe ~aifl. W . •T. Kflndrick to execute therefor the
note of the affiant for $6000.00 payable one year from date
and socured by f;l." deed of trust ;
·
That on the 21st dav of March. 1923, affiant secured from
W. J. Kendrick $1,500.00 for whi~h monev the said W .•J.
Kendrick required affiant to secure to him his note for $3,535
and to secure the ·same by a deed of trust upon the land de-
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scribed in the plaintiff's bill.
·Affiant further states that the above statements are correct in his own knowledge and furthermore that he has· examined the records of the bank handling said transaction and
has verified said statements from said records.
Affiant further states that in the month of April, 1924,
the said W. J. Kendrick approached said affiant and proposed to secure sa:id note upon the following terms, for
[92] the period .or one year, for which he was to, pay $2,805.50, which offer of renewal of said indebtedness
your affiant refused, and thereupon the said W. J. Kendrick
informed him that he would sell his land within one hour and
a half, and the said W .•J. Kendrick did advertise said land
for sale for said indebtedness.
\
Affiant further states that the greater part of said debt
is usury of the most oppressive kind ..

R.. H. DAVENPORT.
Subscribed and sworn to before me, this 28th day of January, 1925.
L. L. BRUCE,
[93]
Notary Public.
The Depositions of
W. J. l{ENDRICK, E. M. l{ENDRICK, and
MRS. W. J. KENDRICI{,
taken by agreement of counsel at the law office of Peters,
Lavinder & Pnters, in Bristol, Virginia, before Chapmen Bel~w, Notary Public, at. 2:00 o'clock p. m. on this the 18th
day of March, 1925, to be read as evidence in behalf of defendants and petitioner in a certain suit in Chancery now
depending in the Circuit Court· of Washington County, Virginia, in which R. H. Davenport and Maud E. Davenport
a.re complainants, and E. S. l{endrick, Trustee, V. Kendrick,
H. G. Peters. 'rn1stee. ::1nil W. J. l{endrick are defendants in
the original bill. and E. M. Kendrick by interpleader. It is
· flgreed that the Rtenogorapher may sign the names of the wit. nesses to their depositions.
Present: Geo. M. Warren for complainants;
H. ·G. Lavinder for defendants;
Wm. A. Stuart for petitioner.

----~-----
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W. J. KENDRICK.

W. J. Kendrick, the first witness, being first duly sworn,
. ~deposes and says:
.Direct Examination.

By Mr. Lavinder:
Q. Mr. Kendrick, you ,are one of tne defendants in this
·case .Y
A. Yes, sir.
Q. Live. heTe in Bristol now, do you Y
A. Yes, ·sir"
Q. I want you state, first, all the circumstances sur.reunding this first loan of $6000.00 to R. H.- Davenport ·and
wife. State first how the transaction ·arose and all about it Y
A. In the latter part of 1921, I would say the latter part
of· December 19'21, 'he canie to my office wanting to borrow·
some money, so I told him I would try .and get it up.. I think
he asked me for $7000.00, said he wanted $7000.00.. :i
[94] told him I would see what I could do, so along just
after New Year's, that would be in January 1922, Jae
came back and I agreed to let him have the $6000.00.
Q. About when in January was it you agreed to. let him
have $6000.00?
A. I would think along about the 12th, between the 12th
and 15th.
Q. Well, at the time you agreed to lend him $6000.00
did you pay it all at one time or howY
A. No, sir, not all .at once?
Q. How did you _pay it ?
A. I paid him $1000.00 cash but I .think we ·deducted
the interest on the $6000.00 for one year. ·
Q. How much mter.est did you deduct from the $1000.00?
A. $360.00.
Q. That being one year'.s interest on $6000.00 at 6% Y
A. ·Yes, sir.
Q. Was this loan of '$6000.00 to run one year?
A. Yes, sir.
Q. N o,v, is the $1000.00 you refer to the $1000.00 receipted for in the receipt filed as Exhibit "B" to the deposition of R. H. Davenport T
A.: Yes, sir, this here is copy of the -receipt.
Q. Now, how did you .say that $1000.00 was paid-iu

cash or by·check7
A. In cash, less that interest.
Q. Why was this $1000.00 paid in cash before the rest
of the money was paid, Mr. Kendrick t
A. He was wanting some money at the time and thought
it would be a few days before they would get the deed of
trust executed.
[95]
Q. And for that reason yon paid him the $1000.00
less the interest f
A. Yes, sir.
Q. And took his receipt T
A. Yes, sir.
Q. How did you happen to have that much money in
cash by you Y
A. I drew it out of the bank.
Q. Why did you draw it out of the hankY
A. I drew it out to pay Mr. Davenport.
Q. Ho,v much did yon draw out of the bank at that
time 7
A. I think right along there, just in a few days there,
about $1900.00.
Q. Did you dra'v this money out of the bank because
Mr. Davenport had asked for it?
A. Yes, sir, he was wanting some cash, he told me he
was going to buy tobacco.
Q. Now, the balance of the loan was paid, how-in cash
or by check 1
A. There were some deeds of trust against his property, which I cannot point out at this time, which I paid off
some of them, and then the balance I gave a check.
Q. All the balance of $5000.00 then, as I understand,
was paid by checks f
A. Yes, sir.
Q. Were the checks given before the deed of trust was
e;x:ecuted or after it owas· signed?
A. I think they were given after the deed of trust was
executed but of course it was not delivered to me.
Q. I show you five checks, four of tbem dated January
16th 1922 for $1539.00, -$8.00, $15.00 and $2456.33, and one
check dated January 14th 1922 for $989.67, which five
[96] checks aggregate $5000.00. I will ask you to state if
these checks represent the balance of that deed of trust
paid Mr. Kendrick T
..
A. Rere is one check paid to J. I. Hurt for $1539.00
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dated January 16th, 1922, two other checks dated the same
day, one to P. J. Davenport for $8.00 and one to H. G. Peters
for $15.00, and one of January 16th 1922 to. R. H. Davenport
for $2456.33, which was not delivered to him until the next
day, when he turned the notes and deed of trust over to me.
A.nd Mr. D'avenport at that time went into the bank and d~ew
all the cash out himself and put in his poc}ret. Here is one
check to' A. J. Wagner dated 1-14-1922 for $989.67.
Q. Now I will ask you whether these five checks cover
the balance of this $6000.00 loan Y
A. Yes, sir.
Q. These five checks aggregate $5000.00 and the other
$1000.00 as I understand you to say was paid in cash T
A. Yes, sir.
Q. Mr. Davenport states in his deposition that the
$1000.00 mentioned in the receipt, Exhibit "B," was never
paid to him but represented your interest on this loan. Is
that true or not?
A. No, sir, it is not.
Q. Did you get anything out of this loan except the interest for ohe year, $360.00?
A. That is all.
Q. I will ask you to file the five checks above referred
to, marked Exhibit ''Checks.''
A. I do so.
[97]
Q. Mr. Davenport further states the reason he paid
you this $1000.00 for a year's use of $5000.00 was because he thought he was going to make a deal with you for
. some timber and that he would make the money pack. State
whether you had any agreement with Mr. Davenport about
any timber at that time?
A. Nothing whatever, we talked something about his
timber, but as far as coming to any agreement in any way
there was nothing near it. I never went to look at his timber
and never seen it in my life, if I had to go it I could not do
so to save my life.
Q. There w.as no definite understanding about the
timber?
A. No, sir.
Q. And yon never looked at it Y
A. No, sir.
Q. Did yon ever tell him you would buy his timber?
A. No, sir, I told him one time I would go and look at
the timber and see what we C'ould do with it if timber got so
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I could handle it at any kind of price.
Q. Now, did you subsequently make another loan to Mr.
Davenport, and if so for what amount?
A. Yes, sir, the amount of that note is $3535.00. Q. How was the amount of this second loan paid, Mr.
Kendrick, in cash or by checks 7
A. Paid in cash.
Q. Do you mean the whole $3535.00 loan?
A. Cash and checks I mean.
Q. What part in cash 7
A. I just can't remember.
Q. I show you two checks both bearing date March
[98] 21st 1923 drawn by W .. J. Kendrick, one payable to
A. J. Wagner for $1024.41 and the other payable to
R. H. Davenport for $475.59. I wish you would state whether
these two checks, which aggregate $1500.00, were given on
this loan?
A. Yes~ sir, I think so.
Q. Please file those checks marked ''Exhibit Checks
No.2."
A. I do so.
.
Q. II ow was the balance of this loan paid 1
A. In cash, the interest on these notes of course was deducted from that.
Q. On what notes?
A. Interest on the extension of that $6000.00 note and
then the $3535.00 note.
"Q. You mean tbat_ at the time you made the new loan I
to him YOTI. ext:n.d~.Q. !~e o1d loan anoi~earT
;::="'
A. Yes, s1r.
-~--Q. Did you make that extension pr your brother, E·. M.
endi-ick?
A. I talked to my brother about it and' he said that wat:J
the proper thing to do. When that first note for $6000.00
came due Mr. Davenport came to me about it, said he could
not meet it, unable to do so at that time, said he was going
to get a loan in a short time, said he was trying to get a loan
through Mr. Stant and it would be only a few days before
he. could pay it. So I notified my brother about him not being able to pay it, so be said to give him a few days to see
if he couldn't get it up, we didn't want to bring any suit
against Mr. Davenport. So it went on up into March 1923,
he came and said he couldn't get it up and wanted to know
if he could get some more money and carry this other
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note over for a while, so then he came back and wanted
, to extend that for a year, I talked to my brother and
we agreed to do it and I let him have the balance of the money.
Q. You mean you would deduct from the $2000.00 another year's interest on $6000.00 and also' a year's interest
on the second loan of $3535.00 7
A. Yes, sir.
Q. Did you pay him the balance in cash Y
A. Yes, sir.
Q. Is the receipt :filed as Exhibit '' C '' to the deposition
of R. H. Davenport the receipt for the $2035.00 cash which
you paid Mr. Davenport on the second loan, less the interest
as you have stated Y
·
A. Yes, sir, that is the receipt.
Q. Did you charge Mr. Davenport the sum stated in
that receipt, $2035.00, for this second plan, as he states~
A. No, sir.
Q. Did you charge him anything more than 6% for the
year on that money- 1
A. No, sir, that was my intentions.
Q. Yon say that was your intentions, how much did you
charge him as a matter of fact?
A. Six per cent.
Q. Mr. Davenport further states that when this loan
came due you told him you would give him additional time
on both loans provided he would give you a new deed of trust
for $2800.00. Is that true or not?
A. No, sir, that is something new to me, I knew nothing
about it.
Q. You made no such statement to him 7
A. No, sir.
[100]
Q. What if aJ!ything did he tell you about paying
these notes when they became dueY
A. He said he ·was going to get a loan in a short time
and pay up, and we kept going along and giving him more
time ; I notified my brother he said he would pay and it will
be a year now the 22nd day of this month since these notes
were due. He just put jt off from time to time, saying he
was going to fix them up. Of course I was here, looking after
it for my brother.
0. Did Mr. Davenport or his wife ever complain to you
that these notes were tainted with usury or that there was
anything wrong with the notes until after his property wu~
advertised under the deeds of trust 7
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A. That is the first I ever heard of a thing of that kind.
I think maybe it was in June, when 've first advertised this
property, along about that time Mr. Davenport came to my
office and we got to talking about it, I told him my brother
was pressing and there would have to be something done
about it-he says ''You can't collect these notes, my wife
never signed the deed of trust.'' That was the first thing I
ever heard about that, so I came right over at once to Mr.
Herbert Peters, who took the acknowledgment, and asked him
about it, if it was trust that his wife didn't sign, so I found
out from him that she did sign it.
Q. As I understand from your answer Mr. Herbert
Peters 'vas. the Notary Public who acknowledged the deed
of trust1
A. Yes, sir.
Q. Is that the only question he ever raised in regard to
these notes or the deed of trust securing them before the
property was advertised for sale1
A. That is all I ever heard him say.
[101]
Q. lVIr. Davenport related a conversation he had with
you at your home in Bristol, Tennessee, a few weeks ago,
since this suit was brought. I want you to state just what
occurred between you and Mr. Davenport in that conversation Y
A. I met Mr. Davenport right on Sixth Street, ~t the
corner of Sixth near my apartment, and he says ''I have been
looking for you all morning." "First," he says, "I went
to your office and could not find you and I have been plum
out on the far end of Sixth Street looking for you." "Well,"
I says, "what do you have¥" So, it was kinda raining lightly,
he said, ''I want to talk to you.'' I said ''All right, let's go
up to my room.'' He said ''All, right' '-so we went up, and
he had two notes on some property out here on State Street,
I forget whether it was two or three, and then some cemetery
stock in a cemetery up here, and he said he would like to
trade this stock to E. M. l{endrick if ·he could and settle
those notes off somehow-so we sat do'""'l, he had me to
figure the interest on the notes, I knew the dates of them, one
January 13th 1922 and the other March 21st 1923-I figured
the interest up to date, whatever that date was, showed exactly what was against him, and then h~ .asked me if I
thought there would be any chance of putting the stock in,
the cemetery stock, and I told him I didn't know whether
Ellis would want the stock at all or not, I didn't know any-
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thing about the stock and that I would not want to recommend t
him to take it unless I could look into it and see what it was
worth. He also held hvo or three notes, for $1400.00 apiece
maybe, I would not say the exact amount, something near
that, which made up about $2800.00, and he talked of putting
these notes on it. I told him I didn't know anything about
the notes, but I did agree I would see Ellis and see if
[102] I could get Ellis to take the two notes as security and
give him another extension of time to see if he could
not get up this money. I said ''We will go to Meadow View
and talk the matter over with Ellis,'' but we didn't go.
Q. Was anything said in that conversation by Mr.·
Davenport as to whether or not he owed the notes Y
.l1.. Yes, sir, he said he didn't deny owing the notes.
He said he was wanting more time and that if he could get
his wife to sign the deed of trust he would renew the deed
of trust there that day and put up these notes as security,
but he said his wife would not sign any kind of paper.
Q. He said all that he wanted was time!
A. Yes, sir. He said furthermore, the railroad was coming down through there and he knew his timber would bring
a big price.
Q. He didn't say anything about the notes being usurious at that time!
A. No, sir.
Q. And said he didn't deny owing the notes?
A. Said he didn't deny the notes.
Q. Do you own those two notes now Y
A. No, sir.
Q. Who owns them T
A. E. M. Kendrick.
Q. You have referred sev-eral times in your deposition
to ''Ellis''.'' Who do you mean by Ellis 7
A. My brother, E. M. Kendrick.
Q. Before I get away from this conversation that you
had with JY.Ir. Davenport, where did you say that conversation
was had t
A. In my room down on Sixth Street, the Daniels
[103] Apartments.
Q. It was at the Daniels Apartments Y
A. Yes, sir.
Q. There is where you had this conversation Y
A. Yes, sir.
Ql You don't have a separate room, you l1ave an AparL-
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ment?
A. Yes, sir.
Q. You say these two notes belong to E. M. Kendrick?
A. Yes, sir.
Q. Did Mr. E. M. Kendrick have Mr. Davenport's property advertised for sale or did you, to satisfy the two notes 7
.A. E. M. Kendrick.
Q. Did you have anything to do with it?
.A. No, sir, not so far as the advertising, no, sir.
Q. I want you to state when you sold these notes to
E. M. Kendrick-when you sold the first note, the $6000.00
note Y
A. It was about March 3rd 1922 I think that I sold him
that note.
Q. .At the time you sold E. M. Kendrick the first note
did you make a statement of the transaction in writing?
A. Yes, sir.
Q. I show you a statement dated March 3rd 1922 which
I ask you to file with your deposition marked Exhibit ''Statement'' and ask you to state if that represents the transaction
you had with :!], ~1:. Kendrick at the time of the sale of the
~6000.00 note ?
.A. Yes, sir, that is the true statement.

By Mr. Warren :
The foregoing statement is objected to as being illegal
and immaterial. 'You don't mean to say that Mr. Davenport
ever saw that statement!
By Mr. Lavinder:
A. No, sir.
Q. Mr. Kendrick, I note the statement you have filed is
dated March 3rd 1922 and brings the statement down to
that date, leaving a net balance due by you to your brother
as ·of March 3rd 1922 of $605.47. And then the latter part
of the statement covers items to July 2nd 1923. Now, baR
the latter part of that statement anything to do with the first
transaction or does that cover the second transaction Y
A. No, sir, that is a separate transaction, here on down
(indicating).
Q. The last half of the statement Y
.A. Yes, sir. Of course, this $605.00 is included in this.
Q. Then when you sold the $6000.00 note to your brother
it left a balance due your brother by you of $605.47-is that
right?
[104]
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Yes, sir.

By Mr. Warren:
In regard to the foregoing question counsel for complainant objects to any evidence based on or concerning the statement for the reason that Mr. Davenport never saw the statement and could in no way be bound by anything it contains.
It is self-serving evidence and is illegal.
Q. Then did you subsequently sell the other note of
Mr. Davenport-that is, the $3535.00 note-to your brother?
A. Yes, sir.
Q. Does the last half of thie statement cover the transaction in regard to the sale .of the last note T
A. Yes, sir.
[105]"

By Mr. Warren:
Same objection to the foregoing question and answer.

Q. Why is it that both these transactions covering the
sale of notes on different dates are entered on the same statement and appear to have been Jnade at the same timeT
A. Well, I gave Ellis this statement so he could take it
and have anybody to figure it he liked, to see it was correct,
I wanted him to be satisfied so if there was anything wrong
it could be adjusted.
By Mr. Warren:
Same objection to foregoing question and answer.

Q. You didn't answer my question. I am asking you
why these two transactions, on different dates, are entered
on the same paper, which seems to have been written at the
same time. Did you have two separate transactions?
A. Yes, sir, one was for the $6000.00 note, then the $3,535.00 note.
Q. Well, how do they both happen to be written on thE'
same sheet of paper ?
,
A. I gave him that to show, so he could have it figured
himself, calculate it or have anybody else to calculate it he
would like?
Q. At the time you had the second transaction with
him and sold him the second note, did you have the statement of the first transaction written out prior to that timeT
A. Not on that paper.
Q. On another piece of paper?
A. Yes, sir.
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Then ·when you made the second sale how did you
get it altogether ?
.
(106]
I put it together there so he could have it to refer to.
Q. You mean you copied from the original transaction and put it all on one paper T
A. Yes, sir. ·
.... Q.

By Mr. Warren:
The foregoing testimony in regard to the statement referred to is objected to for the reasons stated.
,
At the time your brother purchased these notes of
Davenport from. you did he kno'v anything about the
original transaction between you and Mr. Davenport other
than what the notes and deeds of trust showed Y
A. That is all he knew. Of course, he kne'v nothing
about the $6000.00 transaction, but some time about July 2nd
1923 I believe he was here and I asked him if he could not
hand1e this note, so we got in the car and drove out to Mr.
Davenport's, I called him to the car and Mr. Davenport, we
talked about the notes and Mr. Davenport stated he was going to be able to meet the notes all right when it was due
and he also told us the notes was as good as a gold bond.
Q.

~fr.

By Mr. Warren:
Do I understand your brother was with yon 7
A. Yes, sir.
Q. Why did E. M. Kendrick go with you to see M.r.
Davenport?
A. He told me he was going to need his money and he
was anxious to know whether he would get it.
Q. He wanted to know whether the note would be met t
A. Yes, sir.
Q. Was that at the time he was buying the second note
of Davnport 's from you 7
[107]
Yes, sir.
Q. Are the dates shown on this statement the correct
dates on which your brother purchased these notes from
you-that is, one on March 3, 1922, the first note, and the
other July 2, 1923, the second note 7
A. Yes, sir.
Q. Both notes then were purchased before they were
due?
A.· Yes, sir.
Q. Mr. Kendrick, this statement which you have filed
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marked Exhibit "Statement"-who wrote thatT
A. I don't remember whether I got that up or not, I
would not say for sure.
By Mr. Warren:
The foregoing question and answer are objected to as
illegal and immaterial:

Q. What do you mean by getting that up-you mean
yop. don't know whether you actually wrote it yourself or
dictated it ?
A. Yes.
By Mr. Warren:
The foregoing question objected to as leading.
Q. What did you do with the statement after you had
it prepared Y
A. I filed one away and gave the other to E. M. Kendrick.
Q. You gave him one and kept a copy Y
A. Yes, sir.
Q. Are the full amounts of these two notes justly due
your brother Y
A. Yes, sir.
[108] · Q. I ask you to look at these two deeds of tr.ust
and state if they are the two original deeds of trust
securing these two notes?
·
A. Yes, sir. I want to make a .statement here, that
when this deed of trust was prepared dated March 21st 1923
and brought to me, I was looking· over it in Mr. Peters' office
and I found Mr. Davenport had had put in this deed of trust
,giving him the right to cut all the timber off this property
at anv Hme be may like under this deed of trust, so I ob:iected to it ri~ht then, told him I would not accept it, so then
Mr. Peters had this taken out.
·

By

~f.r.

Warren:
The foregoing voluntary an~wer is objected to as being,
first, ill en-a l. ~tnd not responsive to any question, and as being wholly immaterial.
Q. Was there any agreement between you and Mr. Davenport th::tt he should have the right to cut this timber covered by this deed of trustY
A. No, indeed there was not.
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By Mr. Warren:
Objected to being immaterial.
Q. And you were not willing to take the deed of trust
with that condition in it'
A. No, sir, it would not be worth one half as much, or
one fourth, if the timber was off.
Objection.
A. I want further to state about the note, that he at
some time during-he kept the note and deed of trust, the
first given, that was January 13th 1922-I went to Ab[109] ingdon, I had done turned him over the $1000.00 cash,
I paid off all the judgments people were holding
against him, and then he struck out the attorney's fees, if
it was put in the hands of an attorney for collection, the ten
per cent, and I didn't notice at the time that he had done
that~

By Mr. Warren:
The foregoing voluntary stat<?ment of the witness is objected to as being immaterial.
Q. I hand you herewith one note for $6000.00 dated January 13th 1922, signed by R. H. Davenport and wife, and
another note for $3535.00 dated March 21st 1923 signed by
the same parties, and will ask you to state if these are the
·
two original notes referred to in this matterY
· A. Yes, sir, these are the notes.
Q. I notice that both notes bear the endorsement of
W. J. Kendrick. I will ask you to state if that is your signature on the back of those two notes 7
A. Yes, sir.
Q. Did you endorse the notes when they were turned
·
over to your brother Y
A. Yes, sir.
Q. The endorsement on the $6000.00 check, note, is old
and dim looking like it has been there a long time-that is
your signature thet:_e, is it'
A. Yes, ·sir.
Q. I will ask you to file copies of those notes markecl
Exhibit "Notes."
A. I do so.
Q. I note the provision for ten per cent attorney's fee
in the .$6000.00 note has been erased. How ·did that
I
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[110] happen 7
A. Mr. Davenport done that I suppose during that
time, it was not in there the day I looked at it first, I didn't
have it in my posses~ion, he didn't give it to me until the
next day.
By Mr. Warren:
The foregoing question and answer are objected to as
being illegal and immaterial, and an attempt to introduce
parole proof to alter a written instrument after it had been
examined by. the· payee and acce.pted.
A. I didn't get it until the next day, when he got his
check for $2456.35, and we walked in the Dominion National
Bank .down here, he drew the money all out and give me the
note there with the deed of trust, he drew the money all out
in cash and put it in his pocket and said he was going to
buy tobacco with the money.
Q. You didn't notice at the time he delivered this $6,000.00 note to you that this feature had been erased Y
A. No, sir, I did not. .
Q. I will ask you to file the two deeds of trust referred
to above marked Exhibit" ''Deeds of 'rrust.''
A. I do so.
.
Q. I notice in the statement between your brother and
yourself covering the purch~se of these two notes, certain
checks are listed as having been given by your brother to
you in settlement for these two notes. Were these cheeks
given to you as stated in that statementf
A. Yes, sir.
By Mr. Warren:.
·
The foregoing question and answer in regard to the
[111] State~ent are objected to for reasons assigned.
Q. Y dur brother gave you these checks and has the
cancelled checks Y
A. ,Yes, sir.
_
Q. Did any one hear the conversation a few weeks ago
at your apartment between yourself ·and R. H. Davenport?
A. I think my wife heard it.
Q. Where 'was she?
A. In the other ro.om, the door was open, she was sitting in the room.
Q. Mr. Kendrick, I want to ask you how the item of
date July 2nd 1923 in the Statement between you and your

'
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brother marked "Interest on Davenport notes to March 22nd
1924, amounting .to $844.62'' is arrived at 7
By Mr. Warren:
Question objected to as being illegal and for the reasons
assigned above in regard to the Statement.
A. The note I turned over to E. M. Kendrick didn't
draw interest so I figured the interest on the $6000.00 for
two years, up to January 13th, would be 1924, but this here
had overpassed two months and ten days, which brought it
up to March 22~d, 1923, the date of this here $3535.00 note,
then I figured the interest on that for a year-then the $605.47
\Yhich he 'vas owing me cam.e in on that, which made that
$844.62. Then the $2000.00 check which he gave me, I had
to pay the interest on that until this note came due, which
made $85.00.
Objection.
Q. If I understand you then, this item of interest,
[112] $844.62. covers interest on the $6000.00 note from J aunary 13th 1922 to March 22nd 1924, being hvo years
two months and ten days, and the interest that you owed your
brother on the balance of $605.47 shown on March 3rd 1922?
A. Yes, sir. I want to- make a statement in regard to
the stateme.nt which Mr. Davenport says I made about Mr.
Peters. I am sure I didn't make any such statement as that,
as most every transaction I have had I have called on Mr~
Peters if he could be found in Bristol, and I am sure I have
paid him at least seven or eight hundred dollars since I have
b~en in Bristol for just simply looking after my business,
and I will say up to the last six or eight months I have never
employed Mr. Lavinder or even conferred with him on any
matter more than once during all the time I have been in
Bristol, and I l1ave always had the greatest respect for Mr.
Peters and would always go to him for any advice which I
might n~ed.

Cross Examination.
By }Jfr. Warren:
.
Q. Mr. Kendrick, I believe you said that at the time
· you made this first loan, which is represented by the written
agreement dated January 12th 1922,. that you paid Mr. Davenport $1000~00 in cash before the deed of trust or note had
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been executed ?
A. Yes, sir, and taken his receipt.
Q. You mean by receipt this· written agreement signed
by both of you ~
A. Yes, sir.
[113]
Q. Now, do you mean to tell the Court in this deposition that you loaned Mr. Davenport $1000.00 less the
interest without taking anything but a mere receipt as security ?
A. Yes, sir.
Q. Isn't it a funny coincidence that the very next loan
you made Mr. Davenport, when you loaned him the $3535.00,
you gave him $2035.00 and took nothing but a mere receipt T
A. Yes, sir, because I regarded Mr. Davenport as perfectly good.
_ Q. And you wquld loan him at different times an aggregate of $3035.00 with no S()Curity whatever? .
A. No, sir, I didn't loan that much all at one time.
Q. I mean at the two different times an aggregate of
$3035.00?

A. But it was not that way.
Q. At different time's I say T
A. Yes, sir.
·
Q. At the time you made this loan to Mr. Davenportdid you owe your brother then T
/
.A. Yes, sir.
Q. How long had you been owing him T
.A. I had been owing him since, you might say 1917.
Q. Had you been paying any interest?
A. Yes, sir, I paid him the interest.
Q. Isn't it a. funny thing you would lend a man, make
'these two loans to Mr. Davenport for a bare si~ per cent
'vhen you had been owing yo11r brother more than these two _
loans $ince 1917 and paying him six per cent?
.
A. T didn't say I was owing him all that time the
amount of these two loans.
· [114]
Q. Answer my question. Isn't it a funny thing·
you would be owing- money in any sum and paying six
. per cent interest and .would loan money for a bare six per
cent?
·
A. Yes, sir, simply because E ..M. didn't want his money.
Q. You would be making nothing by paying six per cent
and· lending at six per cent?
....\. I was not losing anything until I turned the notes-

---------------------
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over to my brother.
Q. In both of these loans, before the deeds of trust were
entered into, yo'Q. went into a written agreement with Mr.
Davenport and recited the amounts he claims as usury to be
cash paid him in. advance of the execution of the deeds of
trust 1
A. Yes, sir.
Q. At the time you paid him the $1000.00 on the $6,000.00 deed of trust I believe you stated you drew $1900.00
out of the bank ?
A. Yes, sir.
Q. And paid him the cash Y
A. I never paid him all the $1900.00.
Q. I understand you didn't pay him the $1900.00, you
paid him the $1000.00 less one year's interest on $6000.007
A. Yes, sir.
Q. Why would it not have been an easier matter and
have kept a better record for the purpose of this suit to have
given him a check instead of cash'
A. If I had known Mr. Davenport was going to act like
he did I would have done that, but I thought a receipt was
the same as giving a check.
[115]
Q. You didn't answer my question. Would it not
have been a more convenient matter and a better
record, instead of writing a check for $1900.00 and going to
the bank and getting it cashed in order to pay him the amount
you were going to lend him-would it not have been more
convenient to have given him a cheekY
A. At the time Mr. Davenport said he had his feeding
and all to do at the farm and he would have to stay here
until the bank opened and he said if I could get him the cash
it would suit him much better as he was 1going somewhere to
buy tobacco.
·
Q. What time of day was this when the banks were not
~~y

.

A. The banks wouldn't open until next morning, hP.
wanted to get an early start?
Q. What time or' the day was this '\vhen the agreement
marked Exhibit "B" was entered into 7
A. One night.
.
·
Q. What time of night f
A. It must have been, I don't know .the time, it '\Vas
night. it was a~ter supper.
Q. -And the banks were closed 7

92 A. Yes, sir.
Q. How did you draw out the $1900.00!
A. I had the money before.
Q. You just stated in your deposition you drew that
money out of the bank in order to pay him Y
A. I done it a few days before.
Q. You anticipated making this loan Y
A. Yes, sir, 've talked it over before.
[116]
Q. And you drew out $1900.00 a few days before in
anticipation of making this loan, for the purpose of
loaning J\iir. Davenport a thousand dollars in advance-is that
true Y
A. Yes, sir, because he told me he could not get back
there in the day and it would suit him better if I would have
the money for him ..
Q. And so then in anticipation of this you had the cash
in your pocket waiting here for him Y
A. Yes,. sir,. I had the money.
.
Q. Why was it necessary to make him a loan before the
papers were executed Y
A. Because he said he wanted that amount of money in
· cash then so he could buy tobacco.
Q. He told you that,. as you say, several days before
and you got the money several days before. Why didn't you
have the papers ready· to close up the entire deal!
A. I think I was away for a few days, anyway he didn't
come back to see me at the time, he come back one evening.
Q. And you carried this $1900..00 around in order to
accommodate him with it when he wanted it7
A. I didn't say I carried it around.
Q. How did you draw it out of the bank y·
A. I gave a check for it, I suppose.
Q. You have got that check, haven't you?
A. I expect so.
Q. Will you produce it Y
A. Yes, sir, or evidence of the fact that I. drew it out.
Q. You will get that record and introduce it bereY
A. Yes, sir.
·
·
[117]
Q. Mr. Kendrick,. you loan money, don't youf
A. Do I loan money ?
Q. Yes, sir, frequently, and take deeds of trust1
A. No, sir, not very many.
.
Q. Have you loaned any in Bristo1, Virginia,. recentlyf
A. I don't think s0,. 110.,. sir.
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Q. Do you know or not f
A. No, sir, I haven't.
Q. ~lade no loans in Bristol, Virginia, recentlyt
A. I don't think so.
Q. You would know if you had?
.
A. Nothing more than say selling 'a piece of property
or something of that kind.
.
Q. Have you loaned any money, I ask you again, in
Bristol, Virginia, recently, for· which you took a deed of
trust!
· By Mr. Lavinder:
Que~tion _objected to as immaterial and irrelevant.

A. No, sir, I have not.
Q. Have you loaned any in Bristol, Tennessee, recently
for which you took deed of trust 7 ·
·
A. No, sir.
Q. You do frequently loan money, don't you?
A. No, sir, not often.
Q. Did you know that you could get more than six per
cent for loaning money on deeds of trust?
A. No, sir, I didn't know you always could.
Q. Did you ever lend any money on which you got interest at six per cent and five per cent commission T
[118]

By Mr. Lavinder:
This question is objected to unless some connection is
shown between the transaction referred to and the transaction under investigation.
A. No, sir, I never loaned like that at all, mighty few
I have ever made.
Q. And the only loans you make you charge a straight
six per cent commission Y
A. I have made a few loans maybe in time and charged
. more than six per cent.
Q. You didn't try to get any more than that from Mr.
Davenport?
_
A. No, sir, because he told me he was going to pay it
hack right on time-money at that time was pretty easy gotten, it was hard to find anybody who wanted to borrow money
at that time where it could be secured safely, I thought I was
secured safely at that_ time.
Q. Wha.t time of year was this-you say January 12th
1922 was when this was executed, this receipt that you re-
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fer to Y
A. I don't remember the date of it.
· Q. Well, that is the date of the receipt marked Exhibit "B."
A. Yes, sir.
Q. And you stated Mr. Davenport wanted the money to
buy tobacco?
-·
A. Yes, sir.
Q. Don't you know as a matter of fact 'that there is !lo
tobacco season and no tobacco selling at that time'
A. Plenty of it, he told me so.
Q. And you thi~k that is the· season to buy to[119]
bacco Y
A. He said it was; I told him at the time if he didn't
watch he would get cleaned on it.
Q. You did have some conversation in regard to buying
his timber, with him, didn't you Mr. Kendrick'
A. Sure, I told I would look at his timber some time if
timber 'vould get so I could see I could handle it.
Q. And you talked something about trading. him a farm
in Tennessee for this timber, didn't you Y
A. Yes, sir, we even talked that, but I didn't take Mr.
Davenport to show him the farm-I understood he went down
himself, I didn't take him.
Q. You told him you would do it, didn't you Y
A. Show it to him?
·
Q. Yes.
A. He went himself.
Q. At one time didn't you go with Mr. Davenport down
there in your car to see that. farm f
A. I don't remember that I ever showed l\tir. Davenport that farm, I went down there one time to show him some
hay, he 'vas talking about cutting the hay on the farm.
Q. What was the object of taking him to show him about
the hay'
A. He wanted to cut the hay 011 shares and we went
and looked it over.
Q. Did he cut it ?
A. I don't think so, he estimated it but I don't think
]w ever went and cut the hay.
Q. So vou did go and look at this farm or hay, one?
A. Yes, sir, the hay in the field.
•
[120]
Q. As a matter of fact didn't you and Mr. Davenport 'valk all over that farm?
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A. No, sir, I didn't, we didn't.
Q. You are quite positive7
A. We drove around il;l the car through this field, it
was a flat field.
·
Q. But you did drive around over the field¥
A. Yes, sir.
Q. You are positive you didn't walk about any part of
the farm?
A. I am positive we didu 't walk about.
Q. When this loan cfl,me due, or a little beforehand, Mr.
Davenport ·came to you for another loan?
A. No, sir, he came to me and told me when this first
came due, he said he was trying to get another loan from Mr.
Stant, I believe, and was going to be able to pay it.
Q. Anyho,v, after this first loan came due you did make
. him another loan of $3535.00?
A. It went on for something over two months, yes, sir.
He came back and I finally loaned him the other money, and
extended the time on the $6000.00 another year. I talked to
my brother about it, he said he thought it was the best thing
to do, he didn't 'vant to be too hard on him, wanted to give
him a chance.
Q. And you pursued the same course in regard to this
loan that you did with the other, went into a written agree:ment reciting $2035.00 cash paid before the execution of the
deed of trust 7
A. Yes, sir.
Q. And you loaned him that amount 'vithout any fur[121] ther security than a mere. receipt?
A. Yes, sir, I would have loaned him a thot1sand dollars any day because I thought him absolutely good, I thought
him a straight man in every respect.
Q. And that $2035.00, if Mr. Davenport is correct in
his contention as to usury, would have been another $1000.00
for the extension of the $6000.00 deed of trust and $1000.00
for a further loan of $1550.00, if he is correct, would it not Y
A. I don't understand your question.
Q. If you charged him $1000.00 on the first loan when
he came back to make the second loan__:_he claims there was
$2035.00 usury, that could very easily· have been $1000.00 to
renew the first loan and $1000.00 on the second, could it notT
A. He can make any kind of explanation he lilf.es· about
it but that doesn't make it correct.
Q. But the figures in the papers coincide with his con-
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tention, don't they 1
A. I don't know about that.
Q. You said something about when you paid off this·
deed of trust that was in Abingdon, you went to pay the
Hurt deed of trust, wasn't it? ·
A. Yes, sir.
Q. What judgments did you refer to? You said you
paid off some judgments.
A. I didn't mean judgments, that was a mistake if I
said judgments, I mean deeds of trust.
.
Q. That was the deed of trust to Irby Hurt and to Jack ,
Wagner t
. [123]
A. Yes, sir~ Wagner got the check.
Q. So you paid no judgments against him?
A.· No, sir, if I said judgments that is a mistake.
. Q. Now, then, why was it in making this second loan of
$3535.00 you didn't execute the deed of trust and note before
you made the loan?·
A. Because he asked me to do that way.
Q. Why'
A. Because he said it might be ten or fifteen days before he could get it fixed up.
Q. What was the trouble 7
A. He said it might be that long-before he equid get it
straightened out.
Q. An~ you were willing to let him this $2035.00 without any security for ten o~ fifteen days Y
A. I thought the rece1pt was security.
Q. You thought that was sufficient Y
A. Yes, sir.
.
Q. Be a little more specific as to why he wanted it done
this way?
A. I cannot say as to that.
Q. You recall very distinctly about the first one, that
he wanted to buy tobacco. What was it in regard to the secone one?
·
A. I can't say, I don't remember .
. Q. This $2035.00. you have no check o~ anything to show
you paid that to Mr. Davenport?
A. I haven't been able to find anything so far.
Q. Didn't you testify in chief here you paid him cash Y
A .. I guess so.
·
Q. Where did you get that cash!
[124]
A. I guess I had it in my safe ·or vault, maybe I
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got it from the bank.
Q. You know you got the first from the bank but you
don't kno'v about this T
·
A. Maybe I got it from the bank.
Q. Did you get it from the bank to pay Mr. Davenport 7
A. I cannot say I did the last time, no.
Q. Would it not have been a better method to have given
him a check so as to have kept a record Y
. A. I even had the cash in my safe.
Q. I believe you said your best recollection is you got
this from the bank?
A. I said it might possibly be, I would not say for sure.
Q. Assuming you did get it from the bank to pay Mr.
Davenport, I say would it not have been better if you had
·
written a check ?
A. It would now, I certainly agree with you, I don't
ever expect to pay any more cash. ·
Q. Don't ever do it again. Mr. Kendrick, why is it that
these two amounts which ~Ir. Davenport claims to be usury .
were paid in cash when all other amounts paid ~fr. Davenport and for J\;Ir. Davenport under these two deeds of trust
were paid by .checks Y
.
A. Because they were paid in other places,, perhaps if
they had come in and I would have had the cash I would have
paid it all. These checks were satisfied in Abingdon I think,
different parties.
Q. But the $2456.33 represented ~y the cancelied check
which you have filed here was not paid in AbingdonY
A. No, I wrote that check for Mr. Davenport, I in[125] tended to go away and I had that check, left it here
at my office to pay Mr. Davenport, so he came there
and we took the check and walked on down towards the bank,
and he had me to go in there with him, and he ,gave me the
note and the deed of trust and he drew the ca.sh out there
on it right out of the bank.
Q. Why didn't you do as you have done in the 9ther
instances when you paid Mr. Davenport, why didn't you draw
it out of the bank and give him the cash T
,
A. He asked me to do that there that day if I could not
get the cash-I said "You go, they will give you the cash
on it"-I walked to the window with him and·he got the cash.
Q. Mr. Kendrick, when did you assign these notes to
your brother?
A_. One of them on March 3rd 1922, the $6000.00.
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Q~ When did assign the other one to your brother 7
A. July 2nd 1923.
Q. Why did you· assign these notes at different times _,
if yon owed your brother 7
·
A. Well, it was this 'vay, on March 3rd 1922 I owed
him $6605.47 and I gave him this here $6000.00 note, which
left me owing him $605.47 on March 3rd 1922.
,
Q. Why did you assign the next note to him 7 Did he
pay you cash for that?
.
A. I owed him interest on this $6000.00 note because
the note I turned over to him didn't draw interest and of
course I had to pay interest on that note, and that was two
years, two months and ten days, about that.
Q. What did that amount to? ·
[126]
A. $844.62.
Q. That was the total you owed him after you sold him
the $6000.00 note-is that correct?
A. Yes, the interest on that note would make that.
Q. Why did you sell him this $3535.00 note.?
A. I wanted some money and he gave me a check for
$2000.00. Then I owed him the interest on this $2000.00 until '.
this note came due, which made $85.00--that took up then
· the $3535.00 note.
,
Q. When did he give you the check for $2000.00 in payment of the balance on this second note Y
A. July 2nd 1923.
_
Q: Have you got that cancelled cheekY
A.. I think it is here, yes, sir.
Q. Will you produce it Y ·

By Mr. Stuart:
Counsel for petitioner objects to the present witness being qalled on for cancelled checks which were not made by
him and which .he has no reason to have in his possession.

By Mr. Warren:
Counsel for complainant replies that the witness hail
knowledge of the check being here in the presence of ~s
brother anO. made no objection to introducing it.
·
A. I file the check marked Exhibit "$2000.00 Check."
Q. This check doesn't show anything on its face, what
it was given to you for, does itt
A. I don't know as it does.
Q. Look at it and see.
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[127]

A.

No, sir, I don't believe it does.

Q. Without waiving any objections heretofore made

in regard to the Statement :filed, I want to ask you Mr. Kendrick what you mean by saying interest on $2000.00 check
to ~larch 22nd 1924!
A. You kno,v, that is the interest on this $2000.00 check
_he is paying me, as the notes I turned over to him don't draw
interest.
Q. You were asked by your counsel as to whether anyone heard this conversation between you and Mr. Davenport
at your apartment and you stated the following words, "I
think my wife could have heard it." Do you lmow whether
your "rife did hear it f
A. She told me she heard some, yes.
Q. When did you discuss this matter with her?
A. With my wifeY
Q. Yes, the first time f
A. It might have been, I could not say, 've might have
talked about it that day, why sure.
Q. Nothing to cause you to discuss it that day, wa~
there, no litigation pending then T
A. We were going to Meadow View she was going with
me, she heard me speak about going to Meadow View, Mr.
Davenport and I, she would go along naturally.
Q. What were you going to Meadow View for, to look
at timber?
A. No, sir, Mr. Davenport wanted me to go with him
to see E. M. Kendrick and see if we could make some arrangements about the notes.
Q. Then your wife has told you she heard it?
[128] A. Yes, she told me.
Q. , And told you what she heard?
A. Well, I don't know that she told me all she heard
but she has talked to me about it.
Re-Direct Examination.
Q. I want to ask you this, Mr. Kendrick. Is it your
custom to keep cash in the safe in your office 7
A. V\Thy, sure, we have a safe there. I have a small
safe and big vault, that makes it almost impossible for anyone to get in there.
Q. And you do as a matter of fact .ke~p cash at your
office frequently f
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A. Yes, sir~
Q. Counsel for complainant asked why you would give
as much as $1000.00 on a receipt from Mr. Davenport and
as much as $2035.00 on the second receipt. I will ask you
as a matter of fact if these receipts don'~ show that Mr.
Davenport was to execute a deed of trust covering the amount
advanced as well as the balance you would turn over to him Y
A. Yes, sir.
Q. Would you have paid hitn these amounts in cash if
you had not had something in writing to show he was to give
you a deed of trust as security?
A. No, sir, I thought it was perfectly safe at that time
in taking receipts of that kind.
.
Q. In regard to the conversation that your wife overheard, that was after this suit was brought, was it not, in
the last few weeks 7
A. Yes, sir, before Mr. Davenport testified.
Q. Just a few weeks ago?
[129]
A. Yes, sir.
Further deponent sayeth not.

W. J. KENDRICK.
By

W. E. S.f\.XTON,
Stenographer.

E. M. J{ENDRICK.
E. M. Kendrick, the next witness, ·being first duly sworn,
deposes and says:
Direct Examination.
By Mr. Stuart:
Q. You are Mr. E. M. J{endrick~
A. Yes, sir.
.
Q. Are y<>u the petitioner in this suit of R. H. Davenport and others against E. S. Kendrick, Trustee, and others f
A. Yes, sir.
Q. Where do you live?
A. Meadow View.
Q. Is W. J. Kendrick, one of the defendants in this suit,
your brother Y
A. Yes, sir.
Q. Did he formerly live at }..feadow View, or near there Y
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A. · Near there, yes, sir.
Q. You and he both formerly lived in the vicinity of
Meadow View, did you?
A. Yes, sir.
Q. How long ];tas it been since W. J. Kendrick left
Meadow View?
A. I reckon it has been about, since 1917 I think.
Q. He left there something like 1917, -did he 7
A. Yes, sir.
[130]
Q. When he left there did he owe you some money?
A. Yes, sir.
Q. I hand you an original paper signed by W. J. Kendrick and Susie G. Kendrick, which reads as follows:
"2260.00. This is to certify that W. J. Kendrick and
E. M. Kendrick has made settlement to date balance due E.
M. Kendrick two) thousand two hundred and sixty dollars
($2260.00) 'vhich we agree to pay on demand. This Oct. 3,
1918. ''
It is then signed as above stated, and on the back there
is an endors~ment as follows: "No~. 20, 1918, credit with
ma.chiner:y .sale and stock $350.25.'' And there is .a further
endorsement across the face of this paper which reads as follows: ''Paid in full, March 3, 1922, E. M. Kendrick.''
I ask you whether this is an original paper actually
signed by W. J. Kendrick and Susie G. Kendrick, who was
at that time hi_s wife, and whether it" correctly states the balance between you and W. J. l{endrick as of October 3rd 19187
A. Yes, sir.
By Mr. Warren:
Couns~l for complainant objects to the foregoing question and the introduction of the exhibit offered for the reason
that. it is illegal and immaterial.

Q. Now, Mr. Kendrick, there was introduced as an exhibit to the deposition of W. J. Kendrick a memorandum
showing two settlements between you and W. J. Kendrick,
the first settlement being made Match 3, 1922, and showing
a balance due you of $605.47, and the second settlement being a final settlement showing a winding up of the transactions between ·you and W. J. Kendrick and a squaring of
the accounts between you on Jnly ~' 1923. I hand you
[131] this statement. which is already in evidence, and ask
you whether it correctly states the accounts between
you and your brother for the period which it purports to
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cover Y
By Mr. Warren:
The for~going question and introduction of the exhibit
objected to for the reason assigned in the deposition of W.
J. Kendrick.
,

A. Yes, sir.
Q. Now, the first item on this statement shows a balance of $2260.00 due you by a statement dated October 3rd,
1918. That statement is the statement which you have previously identified signed by W. J. Kendrick andi Susie G.
Kendrick, is it Y
'
A. Yes, sir.
Objection by Mr. Warren.
A. Yes, sir.
Q. Now, the next item is a credit item in favor of W.
J. l(endrick of $350.25. Is that the $350.25 which is endorsed
on the back of this statement of October 3rd 19187
Ol)jeetion by Mr. Warren.

Q. Will you file this statement of October 3rd 1918 as
an exhibit marked "Statement October 3rd 1918?"
Objection_ by Mr. Warren.
A. Yes, sir.
Q. Now, the next item that goes into this statement is
a check which according to the statement was given by you
to W. J. Kendrick on December 7th 1920, and amounts according to the statement, including interest up to
[132] March 3rd 1922, to the sum of $3187.39. I hand you
a cancelled check which purports to have been signed
by you to W. J. Kendrick for the sum of $2970.54 and endorsed by W. J. Kendrick. This check is not dated apparently but the bank's cancellation mark is dated 12-14-20. and
it bears on its back an endorsement of the Dominion National
Bank of Bristol, Virginia-Tennessee, dated December 9th,
1920. I ask you whether this cl1eck together with the interest
thereon makes up the item of $3187.39 shown in the statement?
By Mr. Warren:
Objected to for the reason that the check is immaterial
and for the further reason that the question propounded is

.....
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purely leading.
A. Yes, sir.
Q. Now, the next item this statement .of account between
you and your brother is given as two checks dated June 6th
and 27th 1921 given by you to W. J. Kendrick which with
interest to date are stated to amount to the sum of $1045.00.
I hand you two cancelled checks dated June 6th 1921 and
6-27-21, both of them drawn on the County Bank, Meadow
View, Virginia, both purporting to be signed by you and payable to W. J. Kendrick, one of them being for the sum of
· $600.00 and the other being for $400.00, and I ask you
whether these are the two checks referred to in the statement Y
By Mr. Warren:
Objected to for the reasons assigned to the foregoing
question and answer.
A .. Yes, sir.
Q. Now, the next item on the statement of account,
of pa)rmente by you to W. J. Kendrick is stated to
~P. 1l check dated ,July 2nd 1923 for $2000.00. A cancelled
~heck for this amount dat~d July· 2nd 1923 has alredy been
introduced as an exhibit with the deposition of W. J. Kendrick in his cross examination, and for the sake of identification I ask you whether this check already exhibited and ·
which I now hand you is in fact the check referred to in thiR
statement?

: [~33]

Objection by Mr. Warren.
A. Yes, sir.
Q. Now, will you file as exhibits with your depositio11
the three checks which you have referred to in your testimony and which have not yet been filed, namely: undated
cl1eck for $2970.54 marked Exhibit '' $2970.43 check,'' the
check dated June 6th 1921 for $600.00 marked Exhibit '' $600
check" RniJ. thP. check dated 6--27-21 for $400.00 marked Exhibit $400.00 cheekY"
A. J file said checks marked as requested.
Q. I observe that all four of these checks-! mean the
three you have just introduced and the one formerly introdi:lllPrl by W..T. I\:endrick purport to bear the endorsement
, of W. ,J. Kendrick. Will you examine them and state whether
they ·were in fact endorsed by him, if you are famiHar with

104
his signature?
A. Yes, sir.
Q. In the statement of account between W. J. Kendrick
and yourself which is in evidence, two notes are referred to,
one of them being $6000.00 note and the other a note for
$3535.00, known as the Davenport notes. In W. J .. Kendrick's deposition! copies of two original notes were
[134] filed a~ exhibits, the first being a note dated January
1~th 1922 made . by R. H. Davenport and Maud E.
Davenport payable toW. J. Kendrick for the sum of $6000.00
and the second being a note dated March 21st 1923 made by
R. H. Davenport and Maud E. Davenport payable to W. J.
Kendrick for the sum of $3535.00, these two copies havi;ng
been identified with the originals which were introduced by
W. J. Kendrick in his testimony. Now, Mr. Kendrick, I hand
you the two original notes which I have just described which
have been identified, and 'vill ask you whether you purchased
those two notes and if so from whom T
A. Yes, sir, I purchased the notes from W. J. Kendrick.
Q. And are these two notes with the face value of which
you are charged in this statement of the account between
W. J. Kendrick and yourself?
A. Yes, sir.

a

By Mr. Warren:
·Question and answer are objected to in so far as they
refer to anything about the "Exhibit Statem~nt" for reasons
heretofore assigned.
I

No,v, Mr. J{endrick, I notice that the account shows
that you are charged with the value of that first note, the
first note, on March 3rd 1922, and it appears from the statement that all the money which your brother owed you, witl1
the exception of interest items. had accrued p:~:ior to June
27th 1921. that heing the date of the last check that you gave
him, with the exception of the $2000.00 check which you gave
him to souare the final Rettlement. Now, will you nlease state
whether at the time you purchased that $6000.00 note.
[135] or rather at the time you took it over an.d charged
yourself with it on this statement of account, whethPr
you knew anything at all about the actual facts of any trans_actions which may have occurre~ previously qetween R. H.
Davenport and W. J. Kendrick.
·
Q.

J.CE
Objection by 1Ir. Warren.
A. No, sir.
Q. I want to ask you one more question about this statement before I leave it. I notice this statement of account
filed as an exhibit to the deposition of W. J. Kendrick, bears
marks of considerable acquainta:pce with dirt and seems not
to have been very carefully preserved from the dirt. Can
you explain why that is? Can you state where the statement
has been kept 1
By J\IIr. Warren:
Objected to as illegal and immaterial.

A. Well, I kept this paper a good deal of the time in
a. drawer right where I keep my farm books, where I am
in and out and it is so easy to get it dirty coming in and. putting down work. men's tjme, and also in the same drawer.
Q. Now. 1\fr. Kendrick, W. J. Kendrick has testified and
I believe R. H. Davenport also, that that $6000.00 note which
was due in one year was extended for another year. Will
you state whether or not it is a fact that the $6000.00 note
was extended for the second year, and if so state whether
or not that was done with your consent t
By·Mr. Warren:
Objected to both as illegal and leading.
A. Yes, my brother talked with me about it, told me
what Mr. Davenport wanted to do and I told him that we
might give him more time if he thought it would help
[136] him out, that I would be glad to give him more time.
Q. Now, this second note, the $3535.00 note which you
took over in the final settlement on July 2nd 1923 between
you and W. J. Kendrick, state whether or not at the time
you took that note over and credited W. J. Kendrick with
the amount of it in your final settlement, you knew anything
of tl1ere being any claim of invalidity or illegality in conttection with that note?
By ~[r. Warren:
Objected to as illegal.
A. I did not, no.
Q. A bout the time you were considering taking over
thnt $3535.00 note, state ·whether you bad any talk with R.
H. Davenport about these two notes, and if so how you came
to have a talk with him and ·what was said~
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A. Well, I got in the car with my brother and we rode
out to Mr. Davenport's, and he said, I asked him if he woulcl
be ready to meet these notes ·when they were due and he said
he thought he would be in shape to take them up, and something a bout they were as good as gold.
Q. About 'vhen was the first you ever heard of Mr.
Davenport making any claim about the illegality ·of these
notes? Did you ever hear anything about it until this suit
was brought f
A. No, sir.
Q. State whether or not you accepted these two notes
in good faith and without any notice of any claim of illegality
against them-did you accept them in good faith?
A. I certainly did.
Q. According to the statement of account, this first
[137] note, the face value of this first note was charged to
you on 1\tiarch 3rd 1922 and the second not~ on July
2nd 1923. Please state 'vhether these are the actual dates
when you took these notes Y
By Mr. Warren:
Objected to as illegal and leading.
A. Yes, sir.
Q. Mr. l(endrick, are you now the sole and complete
owner of these two notes?
A'.. Yes, sir.
Q. Has either of these notes or any part of them ever
been paid, Mr. Kendrick, by R. H. Davenport to you 7
A. No, sir.
Q. Did you, state whether or not you instructed either
of trustees in the deed of tn1st securing th~ $6000.00 note
to advertise the property for sale after that note was unpaid,
and if so stnte which trustee you gave the instructions to
and all the circumstances that you recall about :Lt?
A. I talked with. E. S. Kendrick.
Q. He was one of the trustees, was he, in the deed of
trust?
A. Yes, sir.
Q. What. did you tell l1im?
A. I told him he had better make arrangements to make
sale or trv to collect the money.
0. Did you show him the notes 1
A. Yes, sir.
Q. Where did you have talk with him, if you remember¥

- - - -----------------·
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A.

At Abingdon.
Are you talking about the first· or the second ad[138] vertisement?
A. About the first advertisement.
Q. Did you also give instructions for the second advertisement to be made 7
A. Yes, sir.
Q. When the second advertisement was made, please
state whether or not you were present on the day that the
sale was to have been made? Were you present where the
sale was to have bem: made on the day it was to have been
made Y
A. Yes, sir.
Q. I believe +ne first sale was enjoined before the date
of sale, was it nott
-A. Yes, sir.
Q.

C:ross Examination.
By

~Ir.

Warren:
Mr. l{endrick, what instructions did you give E. S.
Kendrick a~ Abingdon and when, in regard to the selling
under these two deeds of trust 7
A. I don't rememb'=!r the date.
Q. How lone, was it after you instructed him until he
advertised?
A. I just don't remember now·.
Q. Are you certain E. S. Kendrick was in Abingdon at
the time you instructed him to make the sale Y
A. Yes, Rjr.
Q. Can you give us any idea as to how long before he
made sale Y
A. No, sir.
Q.· Did you instruct either of the other trustees, V.
[139] Kendrick or H. G. Peters?
A. No, sir.
Q.. When you g·ave him the instructions did yo-u instruct
him to advertise under both deeds of trust or one Y
A. T just don't remember what I did tell him about that.
Q. You are not entirely distinct in your recollection as
to whether you told him at all. are you?
A. Yes, sir. I am satisfied I told him.
0. To your best recollection 1
A. Yes, sir.
Q.

Q. But yot~ are not positive?
A. Yes, I am positive, but as· to the date I could not
tell you.
Q. I ask you as to whether you remember 'vhether you
instructed him to advertise under one or both-you held both
notes under the two deeds of trust?
A. I think under both as well as I remember.
Q. And do you know whether he advertised under one
or both¥
By 1'Ir. Lavinder:
.
Question objected to because the advertisements are in
the record and are the best evidence.
By 1Ir. Warren:
Complainant's counsel replies he has the right to test
the credibility of the witness on cross examination to test his
memory.

Q. Did he advertise under one or both 1
A. I cannot answer, I think both as well as I remember,
I would not be positive.
·
Q. 1vlr. Kendrick, yon say you and your brother went
out to Mr. Davenport's house Y
[140]
A. Ye§l, sir.
Q. Where does he live'
. A. Out here on Main Street.
Q. Virginia or Tennessee T
A. In Virginia, that is where we found him.
Q. Living in Virginia at tha.t time' .
A. I reckon, that.is where we found him.
Q. Who else did you see there?
A. I didn't see anyone else.
Q. When was that Mr. Kendrick?
.
A. I thirik right the last of June or right along say the
last of ,June 1923 I believe.
Q. Last of J nne 1923'
A. Yes, sir, might be the 2nd of .July, I am not certain.
Q. Did yon go in Mr. Davenport's house?
A. No. sir.
Q. Where did yon talk to him 7
A. l-l came out to the car.
Q. What time of day was it T
A. Evening. late in the evening.
Q. About what time in the eYening was it?
(l

A. Seemed to me like it was pretty near night, pretty
near dark.
Q. The last of J nne or the first days of July 1923 7
A. Yes, sir.
Further deponent sayeth not.
By
.[141]

E. M. KENDRICK.
W. E. SAXTON,
Stenographer.

MRS. W. J. KENDRICK.

Mrs. W. J. Kendrick, the next witness, being first duly
sworn, deposes and says :
Direct Examination.
By Mr. Lavinder:
Q.. You are the wife of W. J. Kendrick, are you!
A. Yes, sir.
Q. Did you hear a conversation in the apartment in
which you all live between him and Mr. R. H. Davenport two
or three weeks ago f
·
·
A. Yes, sir.
Q. Where were Mr. Kendrick and Mr. Davenport when
they had this conversation Y
A. Sitting about four feet from the door in the front
room and I was in one foot of the door, the same door, in
the back room 7
Q. Could you hear what they said 7
A. Yes, sir.
Q. Please state what Mr. Davenport said about the
notes in question in this suit?
A. He had been in there a few minutes when I sat
down to my sewing, they were talking about some notes and
Mr. Davenport asked Mr. Kendrick if he thought his brother
in Meadow View would take some cemetery stock in on some
note as part payment, and Mr. Kendrick told him he didn't
think his brother would be interested in the stock, and he
then suggested that 1\{r. Davenport renew the deed of trust
and put in some checks that he had in his hand as collateral
and lVIr. Davenport said there was no use trying to do that,
that his wife refused to sign any papers. T heard it very
distinctly.
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Q. Was anything said about the notes, whether he
[142] owed the notes or not?
A. You mean the notes in his hand?
Q. No, I mean the two notes being sued on in this suit.
A. I remember he said ·something about going to
Meado·w View and talking to 1\Ir. Kendrick, that is my husband's brother, and Mr. Kendrick told him that there was
no use for him. to talk to him if he was going to deny owing .
any of the notes, and he said ''No, I am not going to deny
owing the amount of these notes, what I am after is to have
the time extended so I can meet these notes.'' 'He stood as
he was saying this and opened the door.
Q. Said he was not goi:p.g to deny the notes, what he
wanted was· timet
A. Yes, sir.
Q. You said Mr. Kendrick said something about his
putting in as further security the checks he had in his hand.
Did you mean to say checks or notes in his hand?
A. He had notes.
Q. You meant notes instead of' checks T
A. Yes, of course, I didn't see him at the time, I just
heard it.
Q. You didn't go in the roomY
A. No, sir.
Q. Mr. Davenport didn't see you at all T
A. Unless he looked through the door.
Q. You were not in there where they were?·
A. No, sir, the door was partly open.
Cross Examination.

.By Mr. Warren:
Q. You say Mr. Kendrick asked him to put up some
[143] notes he had in his hand as further security?
A. Yes, sir.
Q. Notes Mr. Davenport had?
A. Yes, sir.
Q. About $2800.00 worth of them Y
A. I didn't hear that.
Q. Mr. Kendriclr asked him to put them up in order to
get him a further extension of time?
A. Yes, sir.
Q., So he did ask him to put up the notes as security
for a further extension Y
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A.
Q.
A.
·- papers,
Q.
A.

Yes, sir.
And Mr. Davenport refused to do itT
He said he would but his wife would not sign the
that he could not get her to do that.
When was this, Mrs. Kendrick Y
A bout three weeks ago or more.
Q. And l\{r. Davenport said his wife would not sign any
more papersY
. A. Yes, sir.
Q. How come your husband to tell him "Now, if you
are going to deny owing the amount of these notes' '~had
he been denying owing them?
A. No, I didn't hear that.
Q. You stated awhile ago that. your husband said to
Mr. Davenport "If you are going to deny the am0unt due"something further, what was it he said 1
A. He didn't say he was going to deny the amount of
the notes, he said there was no use going to Meadow View
if he was going to deny owing the amount of the ·notes, to
talk to Mr. Kendrick about it.
[144]
Q. Then Mr. Davenport had not denied owing
them T
A. No, he said he didn't deny, what he was after was
an extension of time.
Q. How come Mr. Kendrick to say then "If you are
going to deny owing the amount there is no use going to
Meadow View?''
A. That is what I heard. I don't know how he come
to do that.
Q. Evidently at some time before Mr. Davenport had
denied the amount Y
A. Of course I don't Imow that.
Q. That would have been your conclusion from what
was said, wouldn't. 'it!
A. I suppose Mr. Kendrick must have had some reason
to ask'it and wanted to know Mr. Davenport's reason to see
if there would be any use in going down there.
Q. And ].£r. Davenport must some time before have denied owing the amount, that would be the inference, wouldn't
it y
A. He didn't this time.
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Re-Direct Examination.
Q. You didn't know what Mr. Davenport had denied in
this suit, did you Y
A. No, sir, only what I have heard.

Further deponent sayeth not.
MRS. W. J. KENDRICK.
W. E. SAXTON,
Stenographer.

By

[145]

No.--Bristol, Tenn.- Va~ 1-14 1922

Pay to the Order of A. J. Wagner
$989.67
Nine hundred Eighty Nine and 67-100
Dollars
For A. J. Wagner & J.D. Roger note for Davenport
To Dominion National Bank,
Bristol, Va.
W. J. KENDRICK.
Safe Deposit Boxes
for rent
87-80
Columbus Bank-Note Co., Col's,., 0.
(Endorsed on back)

A. J. WAGNER.

Bristol, Va. Jan 16 1922. No. - - Dominion National Bank 87-80
Pay to the Order of
R." H. Davenport
$2456.33
DB
First Teller.
Dollars
Not Over Twenty-Five Hundred $2500.
W. J. KENDRICK.
Safe Deposit Boxes
For ;Rent.
Columbus Bank-Note Co. Col's, 0.
(Endorsed on back)

R. H. D.A. VENPORT.

-----------------,------------------------------
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Bristol, Va., Jany 16- 1922,

No• - -

Dominion NationaL Bank
87-81

Pay to the Order of
H. G. Peters
$15.00
Fifteen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Dollars
For Mr. Davenport
W. J. KENDRICK.
A. B. Graham Co~ W.
(Endorsed on back)
H. G. PETERS
Bristol V a., Jan. 16,

No. --~

1922.

Dominion National Bank
87-81

Pay to the order of ' P. J. Davenport
$8.00
Eight . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Dollars.
For Recording deed
W. J. KENDRICK.
A. B. Graham Co. W.
(Endorsed on back)

P. J. DAVENPORT.
Bristol, Va.,. J E!-n_ 16_, 1922.

No. - -

$l~5-39.00 J

87-81

Pay to· the Order of J~ I. Hurt
Fifteen hundred & Thirty Nine
F-or R. H. Davenport.

Dollars.
W. J~ KENDRICK.

A. B. Graham Co. W.
(Endorsed on back)

Cr a-c J. I. Hurt.

The 5 checks· above are .Exhibit "Checks" to deposition
of W. J .Kendrick.

W. J. Kendrick
Successor to M. D. Andes
Real Estate Agent and Loans.
No .- Bristol, Tenn.-Va. Mch 21, 1923.
Pay to the order of ~ R. H. Davenport
Four hundred & Seventy five 59-100
Dollars.
\

$475".59
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Balanee {)n

De~d ·trust.

W. J. Kendrick, Successor to M. D. Andes
By
W. J. KENDRICK.
To the First National Bank
87-79
Bristol, Tenn.-V a.
Wm. Mann Co. Philadelphia.
(Endorsed on back)

(CASH)

R. H. DAVENPORT.

W. J. Kendricli:
Successor to 1\L D. Andes
Real Estate Agent and Loans.

No.--

Bristol, Tenn.-Va., Mch 21st, 1923.
Pay to the Order of

A. J. Wagner

$1024.41
I ·oN qsuo
** One Thousand Twenty Four Dollars Forty One Cents •*
Davenport Note
Dollars.
W. J. Kendrick, Successor toM. D. Andes.
ijy . y.l. J. KENDRICK ..
To the First National Bank,
87-79
Bristol, Tenn,-Va.
Wm. Mann Co.

Philadelphia~

(Endorsed on back)

A. J. WAGNER.

The 2 checks above are Exhibit "Checks No. 2" to deJ.-Kendrick.
position of

w.

~emorandum of Settlement by W. J. Kendrick, and E.
M. Kendrick, March the 3 1922,

Statement dated Oct. 3rd 1918, sho,vs a
balance Due E. M. l{endrick
· $2,-Q60. 00
Signed by W. J. Kendrick, and Susie G.
Kendrick, with a credit dated Nov
$350.25
1918, for
leaving balance Due ·E. M. K, with
Int to March 3-1922
$2,373. 08
E. :hL K. check to W. J. K, Dec 7th 1920,
'vith Int to date,
$3, 187~ 39
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E. M. K, Checks to W. J. K, dated June
6th & 27th 1921,
Int to date,
Total Due E. M. K, March 3rd 1922,
R .. H. Davenport, Note to E. M. K. Dated
Jan 13th 1922, ·
leaving balance Due E. M. K, March
the 3rd, 1922
July the 2nd 1923, Pd to E. M. K. Interest on the Davenport notes to
[148] March the 22 1924,
E. M. K, check to W. J. K, dated
July the 2nd 1923,
Interest on the $2,000.00 check to }tiarch
the 22 1924,

$1,045.00
$6,605.47
$6,000.00
$605.47
$844.62
$2,000.00
$85.00

Total Due E. M. K, to date
$3,535.09
R. H. Davenport, note to E. M.·K, Dat~~---]larch 221923
$3,535.00
<::....-------This July. 2nd 1923. ·
Making a complete Settlement to date between W. J. Kendrick, ·and E.' M. Kendrick, this July the ·2nd 1923,
Exhibit "Statement" to
Deposition of W. J. Kendrick.
Exhibit ''Statement.''
COPY
Bristol, Tenp., Jany. 13, 1922.

$6000.00

One year after ·date 'we promise to pay to the order of .
W .•J. l(endrick, Six Thousand -00-100 Dollars,· at The Bank
of Bristol, at Bristol, Tennessee, for value received, with six
per cent interest per annum after maturity until paid; and
the undersigned principal, sureties, griarantors and endorsers
of this note, which is filled up before signing~ waive demand,
protest and notice thereof, and hereby respectively 'vaive the
benefit of our Homestead exemption and a]_l other exemptions
as to this debt and contract, and agree, if, after this note is
dtt.e, it is placed in the hands of an attorney for coUection, to
pay ten per cent attorneJJ's fees on, sa'me, which may be in-

i16

.....

-·

_.....

-.

,..

'

'eluded in any judgment re'ndered hereupon.
(Italics used for cancelled wording.-Printer.
(Signed)
(Signed)
[149]

R. H. DAVENPORT
MAUD E. DAVEN~ORT.

Secured by deed of trust.

The following appears on the back of this note:
We, the undersigned endorsers, hereby endorse, assign
and ·guarantee the collection and payment of the within note,
and waive demand, protest and n-otice of protest, and acknowledge, that we sign with a full understanding of the within contract, and bind ourselves as proviqed therein, and agree
that suit may be brought against us as sureties, endorse:r:B,
and guarantors at the same. time and along with and in any
suit that may be brought against the makers of this note for·
the enforcement of the payment thereof, and that judgmetlt
may go against us as such for such amount as: may be d11e
theteon at the time.
(Signed) W. J. KENDRICK.
I

Interest pd to Mch 21, 1924.
Exhibit "Notes'' (being one of two) to· deposition of
W. J. Kendrick.
I

I hereby certify that the above is a true and perfect copy
o~ the original note.
·
W. E. SAXTON,
Stenographer.
$3,535.00
Twelve months after· date, without interest, we promise
to pay to· W. J. Kendrick, or order, the sum of three thousand five hundred and thirty-five dollars.
As to this debt we waive all homestead and other exemption rights.
This note is secured by a deed of trust of even date herewith conveying to V. Kendrick and H. G. Peters, Trustees,
certainlands situate in the Saltville and Goodson Magisterial
Districts of Washington County, Virginia, said deed 'of trust

117
to be recorded forthwith in the Clerk's office of Washington
County, Virginia.
Given under our hands· this the 21st day of March, 1923.
[150]

R. H. DAVENPORT.
MAUD E. DAVENPORT.

Endorsed on back "W. J. Kendrick."
COPY
I he~ehy certify that the above is a true an.d perfect copy
of the original note.
W. E. SAXTON,
Stenographer.

Exl1ibit "Notes" (being one of two) to deposition or
W. J. Kendrick.

This Deed of Trust, made and entered into this the 21st
dny of lviarch, 1923, between R. H. Davenport and Maud E.

Davenport, his wife, parties of the first part, and V .. Kendrick and H. G. Peters, Trustees, (either of whom may act),
parties of the second part,
WITNESSETH:
That to secure the payment of one note of even date
herewith for $3,535.00, executed by the said first parties to
W. J. Kendrick, or order, payable one year after date and
bearing no intei·est until due, the said parties of the first
part do g-rant and convey unto the said second parties, with
covenants of general warranty and against all encumbrances,
·
the follo-wing tracts of land:
First: A certain tract of land situate on the south side
of Clincl1 Mountain in the Saltville Magisterial Distriat of
Washington County, Virginia, on the waters of the North
fork of the Holston River, containing 175 .acres, and being
the same land conveyed to the said R. H. Davenport by two
deeds, one from N. E.· Davenport, et als. dated June
[151] 11th 1894, and the other f1:om A. J. Perkins and wife,
dated October 6th 1908, said deeds being of record in
·
D. B. 52 pnge 236 and D. B. 71 page 554, respectively, in the

118

.Clerk's office of the Circuit Court of Washington County,
Va., to which reference is here had for a more particular description of the property here by conveyed.
Second: Those certain tracts of land containing altogether 32.27 acres, situate in the Goodson Magisterial District of "'\Vashington County, Virginia, near the corporate
limits of Bristol, Virginia, and being a portion of what is
Irno·wn as the "Jack Wagner" farm, and being lots 16, 17,
18 and 19 as shown on plat of said farm made by Dunlap and
Spaulding, C. E., and being the same land conveyed to the
said R~ H. Davenport by A. J. Wagner et als. by deed dated
:Niay 27th 1920 and of l'ecord in D. B. 100 pag3 14~) in ~aid
Clerk's office, to which reference is here had for a more particular description.
It is further agreed that should there be failure to pay
said note at its maturity, then at the request of the holder
·thereof, said second parties, or either of them, shall forthwith, after advertising for thirty days by handbills, written
or printed, and posted at three or more public places in
Washington County, Virginia~ in the neighborhood of the
property, sell the property herein described at public auction
to the highest bidder for cash in hand, or so much thereof
as may be necessary to satisfy" the indebtedness herein secured, and with the proceeds of sale they shall pay, first, the
cost of executing this trust, including a commission of 5%
to said Trustees and the cost of sale; second, the debt herein
secured, with its interest; third, any balance shall be turned
over to the said first parties, or their order. When this trust
is satisfied said second parties, or either of them, or the
holder of said note, may so mark the same on the mar[152] gin of the Deed Book whereon the same is· recorded
at the cost of the said first parties.
,
In witness whereof, the said parties of the first part have
placed he;reunto their hands and seals this the day and year
first ahove written.
R. H. DAv""ENPORT
MAUD E. DAVEN:PORT

(Seal)
(Seal)

State of Virginia,
City of Bristol, to-,vit:
I, Herbert G. Peters, Jr., a Notary Public, in and for
the City and State, do hereby certify that R. I!. Davenport
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and J\llaud E. Davenport, his wife, whose names are signed
to the foregoing writing bearing date the 21st day of March,
1923, have acknowledged the same before me in my said City
and State.
lviy commission expires the 24th day of June, 1924.
Given under my hand this the 21st day of J\llarch, 1923.
HERBERT G. PETERS, Jr., ·
Notary Public.
Virginia: '
In the Olork's office of the Circuit Court of Washington
County, the 21st day of March, 1923.
The foregoing writing was delivered to the Clerk of the
Circuit Court aforesaid. on the day above mentioned, and admitted to record at 4:07 o'clock p. m.
Teste:
L. B. DAVENPORT,
D. Clerk.

This Deed of Trust, made and entered into this th~ 13th
day of January, 1922, between R. H. Davenport and Maude
E. Davenport, his wife, parties of the first part, and E. S.
Kendrick, Trustee, party of the second part,
WITNESSETH:
That to secure to W. J. Kendrick, or order, the pay[153] ment of one note of even date herewith· for $6000.00,
executed by the said first parties and payable twelve
months after date and bearing no interest until due, the said
parties of the 'first part do grant and convey unto the said
second party, tlw following tracts of land, situate in Washington County, Virginia, and described as follows: ·
(1) Beginning at a dogw·ood on lin€( of property of
W. E. Martin; thenie 1092¥2 feet to a large oak sh1mp, corner to oropertv of J ..J. May: thence with said ~iay's line,
S 35 40 W 1324 feet to an old stump, corner on the Booher
property: thence N 48 35 W 709 feet with Osborn's line to
a stake; thence N 47 45 E 1409 feet with Carson's line to a

'
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stake in the center of a road; thence with said road, N 37 15
W 486 feet to a stake in said road ; thence N 68 E ·614 feet
to a stake; thence N 79 E 202% feet to a stake; thence N
86 30 E 419lh feet to a post; thence S 211/2 E 98 feet to the
place of beginning, containing 32.27 acres, being known as
the
H. Davenport farm, situate near the corporate line
of Bristol, Virginia, just northwest of Bristol, Virginia, and
~eing the same tract of land conveyed to the said R. H. ·
Davenport by deed dated 1\tiay 21th 1921 by A. J. Wagner,
et als., .said deed to be recorded herewith in the Clerk's office
of Washington County, Virginia.
•
(2) That certain tract of land containing 179 acres, situate in the Saltville District of Washington County, Virginia, near Hayter's Gap, said tract of land being made up
of two tracts adjoining each other, one of said tracts being
de-scribed hy metes and bounds and otherwise in a deed from
N. E. Dave.nport and others to the said R. H. Davenport,
which deed is of record in D. B. 52 page 236 in the Clerk's
office of Washington County, Virginia, to which deed reference is l1ere had for a more particular description, said tract
containing 157 acres, the other tract containing 22 acres, and
being the same tract conveyed to the said R. H. Daven.[154] port by deed dated October 6th 1908 from A. J. Perkins and wife and of record in D. B. 71 page 554 in
said Clerk's office.
Title to the above described tracts of land is conveyed
unto the said second party, with covenants of general ·warranty and ·against all encumbrances, except a note for $901.35
secured by a vendor's lien retained in a deed from A. J.
Wagner and wife, dated May 27th 1920, said note bearing
interest from May 27th .1920 and said no.te being payable
May' 27th 1923,. and said vendor's lien is to remain on said
tract of land until said note is paid.
For failure to pay said note when due, then at the request of the holder of said note said Trustee shall, after advertising for thirty days by handbills, written or printed. and
posted at three or more public places in Bristol, Virginia,
and in W asbingt.on Count:v. Virginia, sell the property here,in described at public auction to the highest bidder fnr cash
in hand, said sale to be made on the premises, the Wagner
land to l1P. sold first. and should it fail to bring enough to
satisfy this deht, then the land in the Saltville District to be
sold, ~nd said Trustee is to receive a. commission of 5% for
his services.
1

R:
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When this trust is satisfied said Trustee is authorized
to so mark it on the margin of the Deed Book whereon the
same is recorded at the cost nf the said first parties.
In "Witness whereof the said parties of the first part have
placed hereunto their hands and seals this the day and year
first above 'vritten.
R. H. DAVENPORT
MAlJD E. DAVENPORT

[155]

(Seal)
(Seal)

State of Virginia,
City of Bristol, to-wit:
I, Herbert G. Peters, Jr., a Notary Public, in and for
said City and State, do hereby certify that R. H. Davenport
and ~{aude E. Davenport, his wife, whose names are signed
to the foregoing writing bearing date the 13th day of Jannary, 1922, ha-\""e ackno,vledged the same before me in my
said City and State.
My commission expires

t~e

24th day of June, 1924.

Given under my hand this the 13th day of January, 1922.
HERBERT G. PETERS, Jr.,
Notary Public.
Virginia:

In the Clerk's Office of the Circuit Court of Washington
Connty, the 16th day of ,January, 1922.
The foregoing writing was delivered to the Clerk of the
Circuit Court aforesaid, on tlte day above mentioned, and
admitted to record at 5:50 o'clock p. m.
Teste:
ELIZl;\.BJ~TH

B. DAVENPORT,
D. Clerk.

Exhibits "Deeds of Trust" to Depositions of W. J. Kendrick.
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CK
$2000.00

Abingdon, Va., July 2, 1923. No.--

The Peoples National Bank 68-210
5
Pay to the Order of W. J. Kendrick
$2000.00
Two thousand . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Dollars.
E. M. KENDRICK.
Exhibit "2000.00 Check" to cross examination of W. J.
Kendrick.
(Endorsed on back)

''W. J. KENDRICK
V. KENDRICK.''

($2,260)
This is to certify that W. J. Kendrick and E. M. l{eu·
[156] drick has made settlement to date balance due E. :Af.
Kendrick Two Thousand Two hundred & Sixty Dollars
($2,260.) Which we agree to pay on demand
This Oct. 3, 1918.
·
Paid in full Mch. 3 1922
E. M. Kendrick.

W. J. KENDRICK
SUSIE G. KENDRICK.

.
f

Exhibit "Statement October 3rd 1918" to depositions of
E. M. Kendrick.
(On back)

Nov 20, 1918.
Credit with Machinery sale & stock $350.25.

· Peoples National Bank

No.

Abingdon, Va., ........ 190 .. .
Pay to the order of
W. J. Kendrick
$2,970.54
Two Thousand & Nine hundred & Seventy 54-100 Dollars.
For ..................... .
E. M. KENDRICK.
(Endorsed on back)
"W. J. KENDRICK."
Exhibit $2970.54 Check" to deposition of E. M. Kendrick.
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Meadow View; V 8:· June 6, 1921.
No. - The County Bank 68-394
5
Pay to the order of W. J. Kendrick
$600.00
Six Hundred ........................... Dollars
For ..................... ·
E. M. KENDRICK.

''W. J. l(ENDRICK.''

Endorsed on back:

Exhibit "$600.00 Check'' to deposition of E. M. Kendrick.
[157]

Meadow View, Va. 6--27 1921

No.---

The County Bank 68-394

5 .

Pay to the Order of
W. J. Kendrick
$400.00
Four Hundred . . . . . . . . . . . . . . . . . . . . . . . . . . . . Dollars.
For .................... .
E. M. KENDRICI{.
Endorsed on back: "W. J. KENDRICI{"
Exhibit "$400.00 Check" to deposition of E. M. Ken- drick.
State of Virginia,
City of Bristol, to-wit:
I, Herbert G. Peters, Jr. a Notary Public, in and for said
City and State do hersby certify that the foregoing depositions of W. J. Kendrick, E. M. K·endrick and Mrs. W. J.
Kendrick were duly taken, sworn to, but not subscribed (signatures in eaGh instance being waived by agreement of counsel), before me at the time and place and for the purposeFt
in the caption hereto mentioned.
My commission expires the 3d day of July, 1928.
Given under my hand this the 27th day of July, 1925.
HERBERT G. PETERS, tTr.,
Notary Public.
.Annie Campbell $19.20.
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[158]

In the Circuit Court of Washington County, Virginia.

R. H. Davenport
vs.-In Chancery.
E. S. Kendrick, Trustee, et als.
The further taking· of depositions in the above styled
cause was resumed this April3rd 1925 at the office of Peters.
Lavinder & Peters in Bristol, Virginia, by agreement of
parties.
Present:

For complainant, Geo. M. Warren;
For defendants, H. G. Lavinder.

E. S. KENDRICK.
E. S. Kendrick, the first witness, having been first duly
sworn, deposes and says:
Direct Examination.
By :Nfr. Lavinder:
Q. Are you the E. S. Kendrick named as trustee in a
deed of trust from R. H. Davenport and wife for $6,000.00
dated ,January 13th, 1922 Y
A. I am.
Q. Did you advertise the property for sale under this
deed of trust as trustee 7
A. I did.
Q. At whose request did you do this, Mr. Kendrick?
A. At the request of E. M. Kendrick, who was the holder of the notes.
Q. Did he have the notes in his possession at the time
he called on you to enforce the deed of trust 7
A. Yes, sir.
Q. Did you see the note for $6000.00 and the note for
$3535.00 executed by R. H. Davenport and wife Y
A. I did.
[159]
Q. And E. M. Kendrick had these in his possession 7
A. Yes, sir.
Q. · And called on you as the holder of the notes· to enforce that trust deed 7
A. Yes, sir.
Q.• Where w~re you when he called on you to enforce
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this deed of trust·!
A. In Abingdon.
Q. Whereabouts in Abingdon¥
A. At the court house.
Q. You did advertise the property for sale under the
deed of trust, did you Y
A. I did.
Q. That was before this suit was brought Y
A. Yes, sir.
Q. The suit was afterwards brought to enjoin your making the sale, was it not Y
A. Yes, sir.
Q. Mr. Kendrick, I want to ask you if you know the
custom of your brother W~ J. Kendrick in regard to keeping
a considerable amount of cash in his office. Does he do that
or not Y
Objection, because illegal and irrelevant.
A. Yes, sir, I ha \Te seen him with quite a lot of money
in his office a number of times.
Q. It is his custom to keep quite a lot of money in his
office in cash 1
A. Yes, sir.
Q. You know nothing further about this controversy
other than what you have testified 7
A. No, sir.
Cross ExanUnation.
By Mr. Warren:
Q. I believe you are a brother of W. J. Kendrick?
A. Yes, sir.
[160]
Q. Without waiving the objection to the question
in regard to the customs of W. J. Kendrick, counsel
for complainant asks the following question:
Do you know anything about his custom of paying out
large sums running into thousands of dollars in currencyY
A. Yes, sir, I have seen him pay out-that is, I have
seen him with the money, amounting to as much as five or
six thousand dollars at a time.
Q. I mean, have you ever seen him pay out sums instead of paying it by check, have you seen him pay out thousands of dollars in currency rather than by check 7

126
A. I don't know that I have seen him pay it out, I have
seen him with the money in his office.
Q. He regularly keeps a banking account, does he not¥
A. I think so.
.
Q. Keeps check books in his office Y
A. I suppose so, I was not in his office a great deal.
Q. You don't kno'v when E. M. Kendrick got possession of these notes 1
A. No, sir.
Q. _And when he came to you and requested that you
foreclose under this mortgage for him as the legal holder of
the notes, that was the first you knew of his possession of
them Y
A. I am not sure about that, I think he told me sometime before that that he had purchased the notes.
Q. ' How long before that Y
A. I don't know.
Q. Shortly before?
A., Not a great while before.
Q. But you don't know anything about when he acquired them T
A. No, sir, I do not.
,
Q. Did you advertise under both these deeds of trustY
A. I don't remember just now. The advertisement, I
have got it somewhere.
[161]
Q. I believe you stated that he produced both notes
at the same time when he made the demand to foreclose ?
A. Yes, sir.
Q. If the notice as posted first shows that you advertised only to sell under the $6000.00 deed of trust and if the
notice as posted the second time shows the advertisement to ·
sell under both deeds of trust, why did you take that procedure Y

By Mr. Lavinder:
This question is objected to for the reason that E. S.
Kendrick was trustee only in the first deed of trust, the trustees in the second deed of trust being V. Kendrick and H. G.
Peters, as sho·wn by the original trust deeds filed as exhibits,
and therefore Mr. E. S. Kendrick could not advertise under
any except the first deed of trust.
A. lvir. H. G. Peters prepared the advertisements for
me.

0'1'"

1.Qi

Q. Did you read them 7
A. Yes, sir.
Q. Why did the second nolice advertise to sell under
both deeds of trust 7
A. I don't remember now just why that was.
Q. Did you give ~Ir. Peters the information from which
he wrote the notices ?-the demand had been made on you?
A. Yes, sir, I told him that the notes had been presented to me.
Q. And you gave him the information under which he
prepared the notices Y
A. Yes, sir.
Q. Why did you inform him then to advertise as selling under both deeds of trust in the second notice?
A. It was on the advice of Mr. Peters.
Q. You were not trustee you say under the second deed
of trust, I believe Y
A. No, sir.
Q. Why would you advertise to sell under that?
[162] A. As I say I was advised by Mr. Peters about the.
advertisement.

Re-Direct Examination.
Q. If I understand you, Mr. J{endrick, after your brotner called on you to enforce this deed of trust, you took the
original deeds of trust over to Mr. Peters to prepare the advertisement 7
A. Yes, sir.
Q. After tl1e sale under the first deed of t~st was enjoined and later the injunction suit dissolved you advertised
the second time 1
A. Yes, sir.
0. And the advertisement was drawn by yonr attorney,
Mr. Peters?
A. Yes, sir.
Q. You don't remember just how the advertisement was
drawn?
A. No, sir.
Q. But it is filed as an exhibit in this suit and will speak
for itself?
A. Yes, sir.
Q. Did you advertise this property the second time also
at the request of Mr. E. M. l{endrick 7
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A. Yes, sir.
Re-Cross Examination.
Q. Mr. l{endrick, I want you'to tell as nearly as you can
when E. M. Kendrick presented these· notes to you at Abingdon and demanded the foreclosure 7
A. I have not got that information. I had a little book
that I carried in my pocket all the time that I put notes down
in of such things as that and I had this down in the book,
and in 1924, in September, I took my wife to Kentucky, and
on my way down there I lost this book in the Pullman car,
there was some valuable papel;"S in it.
[163]
Q. Tell me as nearly as you can what t~me of the
year or what month it was that he presented these notes
to you and demanded sale Y
A. Lets see, it was on the day of the sale of the Walker
property, I sold the Walker property as trustee at Abingdon,
I haven't got the date, that would locate the time when he
presented the notes to me.
Q. You were trustee in a deed of trust against Walker's
property?
A. Yes, sir.
Q. Trustee .for whom ?
A. For W. J. l{endrick and Susie ·G. Walker.
Q. Susie G. Walker executed the deed of trust to you
as trustee for the benefit of W. J. Kendrick?
A. Yes, sir.
By Mr. Lavinder:
The foregoing question and answer objected to because
not relevant to any issue involved in this case.
By Mr. Warren:
.
Counsel for complainant replies that the sole purpose of
asking this question is to ascertain the time and to get the
information by which the testimony of the witness may be
·
checked.
Rc-Direct Examination.
Q. Mr. Kendrick, if you remember, state how long it
was before the advertisements of sale were posted that Mr.
E. M. Kendrick asked ,you to enforce that trust-in other
words, how long was it after he asked you before you put

-----------------------,
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the notices out ?
A. About ten days I think.
_
Q. You have no way of knowing just when E. M. Kendrick came into possession of these notes, have you?
A. No, sir.
Further deponent sayeth not.
By
[164]

E .. S. KENDRICK,
W. E. SAXTON:,
Stenographer.

\V. J. l{ENDRICI{ (Recalled.)
Direct Examination.
By Mr. Lavinder:
Q. When you were on the stand before you stated in
answer to a question of counsel for complainant that you
would try and produce the check for $1900.00 that you had
cashed about the time you paid ~Ir. Davenport the cash payment on the $6000.00 loan 1 Have you located that cheekY
A. Yes, sir.
Q. Have you got a certified copy of that check here 7
A. Yes, 'sir, I have a certified copy.
Q. I will ask you to file this check as- an exhibit to your
rl:eposition marked ''Exhibit Check January 5th 1922. ''
A. I do so.
Q. Where is the original check now, Mr. Kendrickt
A. It has been filed in a case with A. M. Miller with
M. L. Hodge, Clerk and ·Master of Bristol, Tennessee.
Q. This is a certified copy of itt
A. Yes, sir, a true copy.
Q. Did I understand you to say when you were on the
stand before that part of the money that was gotten from
the cashing of this check was used to pay Mr. DavenportY ·
A. Yes, sir, some of the same money as well as I remember.
Cross Examination.
By Mr. Warren:
Q. You are positive of that or is it your best ~ecollee
tion?
A. Yes, sir, I am almost positive that is true.

I.
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Q. Mr. Kendrick, I don't recall I asked yon on cross
examination before, and for fear I didn't I will ask you now
when did E. M. J(end:dck purchase the notes of R. H. Daven.
.
. port concerned in this suit?
[165]
A: There is a statement that has been filed in these
papers which shows the true date when he purchased
the notes.
Q. I ask you what the date is, if you remember?
A. It was the early part of March, 1922.
Q. Has he had th~m ever since that time Y
A. I cannot say he has had them in his possession ever
since that time, no, sir.
Q. Where have they been 1
A~ At one time the $6,000.00 note was put up· on a bond
of A. M. Miller, it 'vas a refunding bond which was put up
there, and E. M. Kendrick signed the bond at a later date
and took this note up.
Q. That note was put up by yon 1
A.I cannot say it was put up by me, instead of E. M.
l{endrick signing tbe note at that time he put the note up.
Q. , Did he put it up or did you?
A. He turned the note over to me to put up.
Q. Where was E. M. Kendrick at the time the note was
put up Y
.
A. I cannot say whether he was in Bristol at that time
or not.
Q. Don't you lmow he was at Meadow View and that
yon put that note up as your note T
A. I didn't do that.
Q. Did you indicate to the Clerk and Master who· took
this bond that it was not your note?
A. I don't know as I ever talked to the Clerk and Master a bout it.
Q. Didn't you put it up to secure Judge Burrow as the
bondsman?
A. That is true.
Q. Did you tell Judge Burrow it was not your note 7
A. I don't know, at the time be asked me to get some
one of mv brothers to endorse the. bond-at that time E. M.
Kendrick didn't understand the bond exactly and Mr.
;[166] Burrow didn't lmow the circumstances either of E. M.
Kendrick, so he put the note up as collateral to the
bond and then later he signed the bond and took up the note.
Q. Mr. Kendrick, you don't mean to say that E. ~L Ken-
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drick put the note up-you put it ~p· yourself, didn't you?
A. E. M. Kendrick turned it over to me.
Q. And you put it up Y
A. I don't know whether E. M. Kendrick was here at
the time or· not.
Q. There \vas nothing to indicate at the time it was Mr.
E. M. Kendrick's note when you put it up, was there?
1\.. I don't know whether there was anything on the
note, as there would not have had to be.
Q. And there was not anything on the note at the time?
A. I cannot say about that, the way E. M. Kendrick endorsed the note.
Q. Had E. :hL Kendrick endorsed th~ note Y
A. I don't know about that.
Q. Then so far as that record over there shows, you
had this note after the date that you stated in your deposition you had transferred it to E. M. Kendrick and were using
it for your own benefit as your own 7
A. It might have been, in that way it might have been
nut up there. Of course, if E. M.' Kendrick had endorsed it
he would l1ave 1)::-trl to endorse the bond, but he didn't sign
the bond at that time.
Q. When did you take that note down 7 .
A. I don't remember whether he had me to do that.
Q. Where was .he when he signed the bond?
A. I don't know whether he was here or not, I could
not say.
Q. Your memory is not clear on that 7
A. I don't know whether he was here in Bristol at
[167]. the time he signed it.
Q. And your memory is not clear as to whether he
put it up or you put it up?
A. It may be that I done it.
Q. And your memorv is not clear whether you told th~
Clerk and Master or Mr. Burrow it was not your note?
A. I don't think so, I don't remember anything like
that, they were not interested in anything like that, who the
note belonged to.
Q. Therefore yon were using· it to aU intents and purposes as your own iJronerty after the time you stated in your
deposition you had so]q it to E. M. Kendrickf
A. I suppose it would have been that way, of course, if
there had been anything against me I would have had to pay
E. M. Kendrick if it should have been taken up that way.
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·Q. When did E. M. Kendrick sign that bond to Judge
Burrow T
A. I don't remember when it was done, but quite a
while afterwards.
Q.. Was that not on the 30th day of August, 1923'
A. Might possibly have been, I don't remember, I know
he signed the bond later and took up the note, I don't remember the date, might have been then. This note you are
talking of is the $6,000.00 note which was put up as collateral.
Q. I understand that. What was the date of this statement you have filed as showing the situation between your
brother and yourself 7
A. He bought tl1e $6,000.00 note on March 3rd, 1922,
that is when he bought the $6,000.00 note.
Q. Yet on August 30th, 1923, we find you using it as
your note and putting ·it up as bond for your own purposes
·
in your own law suit1
A. You can take it that way if you like, he put the note
up as security, in doing that I was saved $90.00 to $100.00
every year by putting these notes up that way of my
[168] brother, he would rather me do that than see me pay
out that money.
Re-Direct Examination.
Q. If I undersh:tnd you, Mr. Kendrick, you had to give
Mr. Burrow security on a bond in the Miller suit?
A. Yes, sir.
Q. .A.nd instead of getting your brother to sign the bond
he loaned you the note to use in lieu of his signing the bond Y
A. Yes, sir.
.
Q. And later he took down the $6000.00 note and signed
the bond!
A. Yes, sir.
By Mr. Warren:
The two foregoing questions and answers thereto objected to as leading.
Q. I believe you further stated that at the time he gave
you the $6000.00 note instead of signing the bond that Mr.
Burrow didn't know anything about his financial condition T
A. He didn't.
.
Q. And he did find out later that E. M. Kendrick was
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worth some mo~ey f
A. Yes, sir, he said it was all right for him to sign the
bond and take down the note.
Q. Has E. M. Kendrick had that note ever since he took
it down in the Miller suit Y
A. I suppose so. I don't remember whether he was
here at the time it was taken down or not.
· · Q. So far as you know that note has never ceased to
be the property of E. M. Kendrick since you sold it to him
on ~larch 3rd 1922f
A. No, sir.

[169]

Re-Cross Examination.

Q. Have you ever used this note for any other purpose
since you sold it to E. lVI. Kendrick?
A. I don't kno'v whether I have or not.
Q. IIave you ever used the other note since you sold it
to E. M. Kendrick for any purpose?
A. Not as I remember.
Q. Don't you recall having used that other note and
put it up?
A. Not as I remember.
Q. Are you positive .of thatT
A. I am almost positive, I don't think I ever did.
Q. Are you equally as positive in regard to the $6000.00
note that that one time when you used it for the bond was
the oruy time you ever used it Y
A. I don't remember anything else at this time, I don't
think so, I don't remember anything.
Q. You could have used it if you had wanted toY
A. I suppose I might, I could have gone to him and gotten anything he has got.
·
·
Q. And you don't remember whether he even took it
into his possession immediatelv after it was taken down!
A. I don't know whether ··he took it immediately or not,
I don't remember him being here, I ain't sure he was here
when he took it down.

·Re-Direct Examination .

.

You say you are not sure whether he took it immediately or notY Did he take it at all'
Q.
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A. Yes, indeed, he got the note, certainly.,
Further deponent sayeth not.
· W. J. KENDRICI{,
By
W. E. SAXTON,
Stenographer.
No.-Bristol, Tenn-Va. 1-5 1922.

[170]

Self
Pay to the order of
·Nineteen hundred

$1900.00
Dollars

(stamped) "Cash"
W. J. l{ENDRICK.
The First National Bank
87-79 Bristol, Tenn-Va.
(Endorsement on back)
I hereby certify that this check dated January 5, 1922,
is a true and correct copy of a check filed along with other
checks with me as Clerk and Master in the suit of A. M.
'Miller vs. W. J. Kendrick now pending in the Chancery Court
of Bristol, Tennesee.

.

Give~

under my hand this March 20, 1925.
M. L. HODGE,
Clerk and Master.

This check marked paid by First National Bank of Bris~
tol, on January 5,. 1922.
Exhibit "'Check J antiary · 5th, 1922'' to deposition of
W. J. Kendrick.
State of Virginia,
City of Bristol, to-wit:
I, Herbert G: Peters, Jr., a Notary Public, in and for said
City and State, do hereby certify that the foregoing depositions of E. S. Kendrick and W. J. Kendrick were duly taken,
sworn to, but not subscribed (signatures in each in[171] stance being waived by agreement of counsel), before

me at the time and place and for the purpose in the
caption hereto mentioned.

My commission expires the 3rd day of July, 1928.
Given under my hand this the 22nd day of July, 1925..
[172]

HERBERT G. PETERS, Jr.,
Notary Public.

The depositions of Frank H. ~!iller and others, taken by
agreement at the offices of Geo. 1\L Warren ~n Bristol, Virginia, on the 12th day of June, 1925, to be read as evidence
in behalf of the complainant in a certain suit in chancery
now depending in the Circuit Court of Washington County,
Virginia, wherein R. H. Davenport is complainant and W. J.
Kendrick and others are defendants.
·
Present: L. P. Summers of counsel for complainant;
William A. Stuart of counsel for defendants.
FRANK H. MILLER.
The first witness, Frank H. Miller, of lawful age, being
duly sworn, deposes and says :
Direct Examination.

By L. P. Summers :
Q. 1. Please state your age, residence and occupation 7
. A. Fifty-five years old; residence Bristol, Virginia; occupation, real estate business.
Q. 2. Mr. Miller, ar~ you acquainted with W. J. Kendrick Y
A. Yes, sir.
Q. 3. How long have you known him?
A. I guess I have known him six or eight years.
Q. 4. Do you know his general reputation for truth and
veracity in the community in which he lives?
A. Yes, sir, I have heard it spoken of quite often.
Q. 5. Is that reputation good or bad?
A. I would call it bad from what I have heard.

-~--

------~--

.......
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Cro ss Examination.
By William A. Stuart:
Q. 1: Mr. Miller, have you ever had anx difficulties or
litigation with Mr. Kendrick!
A. No, sir, never have had any litigation with him.
And further this deponent sayeth not.
Signature waived.
GEORGE WEBB.
The next witness, George Webb, of lawful
duly sworn, deposes and &ays :

[173]

ag~,

being

Direct Examination.

By Mr. L. P. Summers:
Q. 1. Please state your age, residence and occupation,
·
Mr. Webb?
· A. Fifty-one years old; Bristol, Tennessee, is my post
office, and I am a carpenter.
,
Q. 2. Do you know Mr. W. J. Kendrick, and if so,.where
does he live and how long have you known him T
A. I have known him I guess, right around six or seven
years.
Q. 3. Where does he liveY
A. Really, I don't know where he lives now, the last
time I knew anything about him, he was living in Bristol,
but some one said he lived in Knoxville now.
Q. 4. Mr. Webb, do you know Mr. Kendrick's general
reputation for truth and veracity in the community in which
he livest
A. Yes, sir.
Q. 5. Is that reputation good or bad?
A. It is bad.
Q. 6. Mr. Webb, do you 1.--now his general reputation for
honesty in the community in which he lives 7
This auestion is objected to as not calling for any answer
w.hich would be pertinent to any issue in this case.
A. Yes, sir.
Q. 7. Is that reputation good or bad Y
A. It is bad.

--
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Q. 8. You have stated in your examinati~n,that ·W~ J.
Kendrick's reputation for honesty,was bad in the community
in which he lived!
A. Yes, sir.
Q. 9. I want to ask yon if this man ever attempted to
bribe you into swearing: a falsehood?
This question is objected to as violative of every kriown
rule of admissibility of evidence.
A. He did.
No cross-examination.
And further this deponent sayeth not.
I

-Signature 'vaived.

[174]

JOHN 0. BROYLES.

The next witness, John · 0. Broyles, being· duly sworn,
deposes and says :
Direct Examination.
~~y

L. P. Summers:
Q. 1. ·-Will.you~please· state your age,.residence.:and .oc-

~~~~

'

A. I am fifty-eight years old; ·a farmer and live in Bris.tol, T.ennessee, R. F. ·D. No. 3.
Q. 2. Mr. Broyles, do you lmow Mr. W. J. Kendrick,
and. if so,' how, long, have ,you known him. and .where has he
lived during the last fiv-e or: six; yea~s 7
A . . I have .known him. about. twenty some•y;ears and he
bas been living in :Bristol, or .about ·Bristol for seven years.
Q. 3. Do. you know his .general reputation for truth and
veracity in. the community in. which he has lived Y
A. Yes, sir, I think I do. Q. 4. Is that reputation .good, or bad?
A. I consider it bad. '
Q. 5. Mr. Broyles, I am going to ask you·this _question,
do you ]mow his general reputation f.or honesty in the community in which he lives Y
This question is objected to as not calling 'for any ·answer
which would be pertinent to any issue in this ·case.

.1S8
·A. Yes, sir..
Q:.6. Is it.good or badY.
A. Well, it is bad.
No cross-examination.
And further this deponent sayeth not.
Signature

waived~

FAYETT SIMERLY.
The next witness, Fayett Simerly, of lawful age, being
duly sworn, deposes and says :
[175]

Direct Examination.

By L. P. Summers:
Q. 1. State your age; residence and occupation Y
A. I am fifty-four years old and my post office is Bristol ,Tennessee, R. F. D. No.3, and am a farmer.
Q. 2. Do you know Mr. ,V. J. Kendrick, and if so, how
long have you known him?
·
A. I do and have known him I guess six or seven years,
since he, came down to town here to live.
Q. 3. Do you know his general reputation for truth and
veracity in the community in which he has lived Y
A, I know it pretty well.
Q. 4. 'Is it good or bad Y
A. From what experience I have had with him and from
what the people say, it is bad.
Q. 5. Do you know his general reputation for honesty
in the community in which he lives Y
A. Well, I don't know, I wouldn't say p~.sitively about
·
. that, I don't know whether he pays his debts or not.
Q. 6. · That isn't the questi9n, ·whether he pays his debts
or not, the question is whether he is honest or not Y
Same objection as made to a previous similar question.
A. Wbat do you mean Mr. Summers!
Q. 7. I want:to know what his general reputation is in
the community in which he lives, as to being. an honest man
who will be truthful, reliable, won't steal or take advantage
· of you, or fraud Y
A. I would consider it pretty bad.
.

139
_
Q. 8. You have stated that Mr. W. J. Kendrick's reputation for honesty in the community in which he lives is bad.
I want to ask you if this man ever forged a contract on you 7

This question is objected to as violative of every knowri
rule of admissibility of evidence.
A. Yes, sir, he positively did forge a contract on me.

No cross-examination.
And further this deponent sayeth not.
Signature waived.

[176]

S. T. COPENHAVER.

The next witness, Mr. S. T. Copenhaver, of lawful age,
being duly sworn, deposes and says :
Direct Examination. ·
By L. P. Summers:
Q. 1. . State your age, residence and occupation f
A. Fifty-four years old, and I am a merchant and farmer and live in Bristol, Virginia.
Q. 2. Are you acquainted with W. J. Kendrick and if
so, how long have you known him f
.
A .. I am and I have known him about ten years.
Q. 3. Mr. Copenhaver, do you know his general reputation for truth and veracity in the community in which he
has lived!
A.. Yes, sir.
Q. 4. Is that reputation good or bad?
A. Very bad.
Q. 5. Do you know his general reputation in the community in which he lives, for honesty?
Same objection .
.A. Well, as far as paying his obligations if you reter
to that;why he has always paid me.
· Q. 6. But what I want is what the people say about him
as an honest man, do you know what they say about him Y
A. Yes, sir, they say he will beat you out of anything
that he can in the way of trade.
Q. 7. And from that general reputation for truth and

a

.

·14G

'

veracity, ·would- you 'believe ·anything that· he would ~swear
·or say'Y
-A. ·No,- sir, I would·not.

N o·-cross.:examination.
And further this deponent

s~yeth

not.
Signature. waived.

MRS. R. H. ,DAVENPORT (Recalled.)
The next witness, Mrs. R. H. Davenport, recalled for
omitted questions:

[177]

Direct Examination.

By L. P. Summers:
Q. 1. Now, Mrs. :Davenport, you. signed and acknowl- ·
edged the first deed of trust for $6,000.00?
A. Yes, sir.
Q.,2. Did you sign and acknowledge the subsequent deed
of trust for $3,535.00!
A. I signed it but I didn't know what it was, didn't
·read it, Mr. Davenport just told me. to s.ign it and I did so,
but he didn't explain it to_me what.it was and qidn't tell me
what the interest was.
·
. Q._3. .Did ·yon acknowledge this dee"d .of trust arid if so.
:please ..state the circumstances mider which. you acknowl. edged it Y
A. Well, I went across the street in TeJ!nessee and acknoweldged .the deed of trust,. I didn't acknowledge .it before
a Notary Public, as I did the first one.
Q. ~4. Then .what was done about the aclmowledgmentf
A. Well, Mr. Davenport· came in. in. a r.ush, said he was
in a hurry, and the reason he didn't explain what it was to
me, was because he was in a ru~h and said "Mr•. rKendr~ck
has just got me all to nieces.'' and says ''Sign quick, Herbert
is waiting-." and I r.:;aid "hadn't.I,better·read it"·,and.he said
"no. it is not necessary, :iust sign it;" ·so I, signed· it ana he
·rnsl1eCl·rigobt on ·back ian'd· said for me 'to 'Come to the telenhone Errirl aclmowledge·the deed o"f trust over the-"telephone
to Mr. Herhert Peters.
·
Q. 5. You called the office of H.: G. :Peters in BristGl.
·virginia, and· yon· were· in Tennessee, and you ·acknowledged

-----------------~-

-·-------

---------~----
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it over the 'phone? A. Yes, sir.
Mr. Stuart:
It is moved that all of the above testimony of Mrs. Davenport be stricken out for the reason that she has already
testified in chief fully on these deeds of trust and for the
further reason that the testimony which she has just given
is not in rebuttal of any e"\ridence of the defendants' and for
the further reason that all the evidence that she has just
given is irrelevant and immaterial.

[178]

Cross Examination.

By William· A. Stuart:
Not waiving the objections just stated to this evidence,
counsel proceeds to cross-examine.
Q. 1. Mrs. Davenport, what is the intention of the evidence which you have just given, what do you mean by it,
·why did you make the statements yon have just made Y
...~. I just thought they ought to have been explainerl,
and it should have been a little clearer and we possibly could
have gotten the money and would not have been in like we
are with 1fr. Kendrick, was the only thing that I saw about it.
. Q. 2. By. giving tbis .evidence are you trying to back
out of this deed of trust, is that your intention Y
A. Well, no, the only thing was that I signed it without knowing what. it was. Mr. Davenpprt explained afterwards what it was, and when he came back I asked him what
interest. he was paying and he said the same as before, and
I said "he is trying to break you up," and they took the deed,
of trust and had it recorded and didn't tell me until he came
back what the deed of trust was for, which I suppose is the
$3,500.00, and then when the time came around to pay this
deed of trust, he still wanted to charge Mr. Da.venport this
big rate of interest, he wanted to make it $12,000.00, whatever the rate of interest would have been, and Mr. Davenport came and told me about that and I told him I would not
sign. a third deed of trust for anything but 6% interest and
I said ''you can go and tell him that,'' and he did ~o and
tell Mr. Kendrick what I said and he refused to fix it that
way.
Mr. Stuart:
It is moved that all the above answer except so much as

--·--

~------
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is responsive to the question that was asked, _be stricken out
as irrelevant and immaterial.
And· further this deponent sayeth not.
Signature waived.
M. L. HODGE.
The next witness, ~I. L. Hodge, of lawful age, being duly
sworn, deposes and says :

[179]

Direct Examination.

By Mr. Summers:
Q. 1. State your age, residence and official position 7
A. I am sixty-nine years old, live in Bristol, Tennessee,
and am Clerk of the Chancery Court, Bristol, Tennessee.
Q. 2. 1\fr. Hodge, Mr. W. J. Kendrick has testified that
he deposited with you as Clerk and Master, a note of $6,000
executed to him by W. J. Kendrick in the case of A. M.
Miller against W. J. Kendrick and others, will you please
state whether that note bore any endorsements outside of the'
body of the note T
A. No, sir, it did not.
,
Q. 3. Was the name of E. M. Kendrick on that note in ·
any wayY
A. No, sir.
Q. 4. Do you remember the date when that note was
deposited? .
A. No. sir, I do not. Mr. Davenport and I got the date,
but I don't remember what date it was.
Q. 5. What representation if any, did W. J. Kendrick
make to you as to the ownership of that note when he deposited it with you?
This question is objected to unless it appears that E_ M.
Kendrick was present when this alleged conversation took
place.
Question withdrawn.
Q. 6. Please state the circumstances under which he deposited that note with youT
A., The Court required an $8,000.00 bond from Mr.
Kendrick and Judge Burrow went on the bond and in order
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to secure Judge Burrow, he put this up to secure Judge Burrow to help protect him against. his responsibility as bondsman, and it was just attached to this bond.
·
Q. 7. Could you give me the date when that note was
'vithdrawn 1
A. No, I could not.
Q. 8. ~Ir. W. J. l{endrick has testified that there is filed
in the papers of that case a paid check of $1900.00, will you
please tell me 'vhether that is a fact or not 'vhether there is
any such check filed 'vith those papers ?
A. I can't say.
[180]
Q. 9. When Mr. A. C. Keebler examined the files
in that case to see if such a check was filed, did you
assist him'
A. I don't remember, but don't think so, most of this
'\Vas done in his and Judge Burro,v's office. The papers were
taken out of the office and have been out most of the time
while this proof has been going on.
Q. 10. Do you know anything about the physical condition of Mr. A. C. Keebler and whether or not he will be able
to testify in this case to-day 7
A. I Cion 't think so, we have been 'phoning each other
ever since he has been sick. He has, some important cases
and they have been postponing them until he will be able to
be present.
·
I

No cross-examination.
And .further this deponent sayeth not.
Signature waived.

R. H. DAVENPORT (Recalled.)
The next witness, R. H. Davenport, recalled for omitted
·
questions :
Direct Examination.
By IJ. P. Summers:
Q. 1. Mr. Davenport, you are complainant in this cause,
are youY · ·
A.· I am.
Q. 2. To whom were the two notes for $6,000.00 and
$3,535.00 executed by you?
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This question is objected to as the notes speak for themselves.
A.

ToW. J. Kendrick.
To whom were they delivered?
A. ToW. J. Kendrick.
Q. 4. Who paid you whatever you were paid on those
notes T
·
..
A. W. J. Kend-rick.
.
Q. 5. Did Mr. E. M. Kendrick have anything to do with
this transaction Y
A. ·None whatever.
Q. 6. When dia·you first hear the name of E. M.
[181]
Kendrick mentioned in connection with this transaction T
A. About a year ·ago.
Q. 7. Before or after this suit was brought?
A. Just prior to this suit.
.
Q. 8. State the circumstances under which you first
heard his name mentioned in connection with this transac-·
tion?
A. Why it was through W. J. Kendrick, he told: me
himself that he had sold the note.
Q. 9. How long was that before you brought this suit?
A. Only a few weeks or a few days.
Q. 3.

It is moved that all of the above line of questions and
answers be stricken out as not in rebuttal of anything and
is not contradicting any statement made by any witness for
the deiense.
Q. 10. Did Mr._ E. M. Kendrick, accompanied by W. J.
Kendrick, ever come to you to ask you about those notes Y
A. No, he did not.
.
Q. 11. At page 15 and 16 of his deposition, he states
at some time about July 2, 1923, he and E. M. Kendrick drove
. out to your home and call~d you to th.e car and that they
talked to you about the notes and that you stated that you
were going to be able to meet the notes alright when they
were due. Will you please state if that statement is true?
A. It is not true.
Q. 12. Mr. W. J. Kendrick, at page 2 of his deposition,
states that about the 12th day of January, 1922, he paid you
$1,000.00 cash after deducting the interest on the $6,000.00
for one year. Is that statement true or not Y
·
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A. It is a falsehood.
Q. 13. At page 6 of the deposition of W. J. Kendrick,
he states that he paid you the $3,535.00 in cash and checks,
less the interest. Is that statement true or not i
A. It is a falsehood.
Q. 14. At page 12 of the deposition of W. J. Ken[182]
drick, he states that he had nothing to Q.o with the advertisement of your lands for sale under these deeds of trust.
Will you please state what connection he had with the advertiscm·ent of your lands for sale and what he said to you in
regard to that prior to the advertisement Y
A. He called me at the corner of Fifth and State Streets
and said to me if I didn't make him a deed of trust for $2,850.00, or there about, that he would advertise my property
for sale in one hour and a half; then the advertisement came
later.
Q. 15. How much later?
A. Inside of thirty days.
Q. 16. Now, I want to ask you up to the time he had
made this statement to you, had you ever heard the name
of E. M. I{endrick mentioned in connection with these papers?
A. Never on this earth.
Q. 17. The statement that he made to you that he had
sold these notes to E. M. I<:endrick, came after this threat
to sell your property?
A. Yes, sir.
Q. 18. Had you informed him before he stated that E.
M. Kendrick owned these notes that you intended to plead
the statute against usury?
A. No, sir.
Q. 19. Mr. Davenport, have you examined the files of
the bond that was executed by Mr. Burrow for Mr. W. J.
Kendrick in the case of !viiller vs. l{endrick in the Chancery
Court of Bristol, ~ennessee, and if so, could you state the
date of the bond that 'vas executed by Mr. Burrow that has
been referred to by Mr. HodgeY
A. I can't answer the date.
Q. 20. You can answer to the best of your knowledge~
A. It 'vas some time in the late summer or fall of 1922.
Q. 21. Will you file an attested copy of that bond ·with
your deposition Y
A. I will.
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Cross Examination.

By Mr. Wm. Stuart:
Q. 1. Mr. Davenport, you know nothing yourself do
you, as to the dealings between W. J. Kendrick and E. M.
Kendrick?
A. No, si~..
Q. 2. You don't know yourself do you who gave the instructions to advertise your land for sale 7
A. · Nothing only as I believe it.
Re-Direct Examination.
By Mr. Summers:
Q. 1. ~Ir. Davenport, Mr. Ellis M. Kendrick, at page
47 of his deposition, makes the statement "I got in the car
with. my brother and we rode out to Mr. Davenport's and he
said, I asked him if he would be ready to meet these notes
when they were due and he said he thought he would be able
to take them up, and something about they were as good as
gold.'' Did this man ever make this visit to you and did you
ever say anything in regard to these notes Y
A. Not in my life.
Re-Cross Examination.
By Mr. Stuart:
Q. 1. This Mr. Frank Miller that testified in here this
morning about Mr. W. J. Kendrick's reputation, is he any
relation to the Miller that has the law suit in Tennessee with
W. J. Kendrick¥
'
A. Not that I know of.
And further this deponent sayeth not.
Signature waived.
Mr. Stuart:
It is ag-reed between counsel that in view of the illness
of Mr. A. C. Keebler, whose deposition is desired by complainants and also in view of the fact that defendants may
desire to introduce additional evidence by way of sur-rebuttal, that .Jhis cause will not be submitted to' .the. Court on
June 13, as previously agreed, but that it will be submitted
on July 15, 1925, and that if Mr. Keebler's deposition or any
\

'

..

._ .. __

..

147

other deposition desired by either party shall not be taken
by that date, no matter for what reason, the case will nevertheless be submitted to the Court by agreement in vacation
on July 15, 1925.
[184]

Continued this 12th day of June, 1925, subject to
agreement of counsel.

In Chancery Court of Bristol, Tenn.

A. M. Miller et ux
v~.

W. J. Kendrick.
Whereas the Court has required a refunding bond in the
case of defendant, W. J. Kendrick in the sum of $8000.00 and
whereas Robert Burrow has become surety on said bond,
now, therefore, the said W. J·. Kendrick has deposited with
the Clerk and ~Iaster of this Court a note for $6000.00 on
R. H. Davenport and wife, secured by deed of trust on real
estate which js to be primary security for any liability that
may be adjudged by the Court against said refunding bond.
This agreement is signed in duplicate by the said Kendrick
and Clerk and Master of this Court, each retaining a copy.
This April 19th 1922.
Signed

W. J. KENDRICK
and
M. L .. HODGE,
· Clerk and Master.
M. L. HODGE,
C. & M.

On bac.k.:
We, W. J. Kendrick & Robert Burrow Secuty, acknowledge ourselves indebted to A. M. Miller & N. M. Miller in
the penal sum of $8,000.00 but this obligation is to be void
if the said W. J. l{endrick shall well & truly comply with the
final decree of the Chancery Court of Bristol in reference to
the injunction heretofore granted in this case; Said injunction having been dissolved by .the Chancellor upon the exe-
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cution of this refunding bond.
Witness our hands this April 15th, 1922.
W. J .. KENDRIOK.
ROBERT BURROW,
M. L. HODGE,

C. & M.

[185]
To R. H. Davenport:

You _are hereby notified that on Saturday, July 11, 19~b,
at the office of Peters, I..Javinder & Peters, in Bristol, Va.,
.between the hours of 10 a. m. and 4 p. m. of that day 've
shall proceed to take depositions of E. M. Kendrick and others
in the suit pending in the Circuit Court of Washington
County, Virginia, wherein you are complainant and W. J.
Kendrick et als., are defendants. And if for any reason the
taking of said depositions be not commenced, on that day,
or if commenced be not concluded on that day, the taking of
same will be adjourned from time to time at the same place
and between the same hours until taking of said depositions
shall have been completed.
Given under our hands this July 7, 1925.
W. J. KENDRICK ET ALS.
By Counsel.

W. A. STUART
and
PETERS, LA VTNDER & PETERS,
For Defendants.
(On back of notice)
"Executed by delivering a copy of the within notice to
R. H. Davenport in person in the city of Bristol, Va., this
the 7th day of July, 1925.
J.D. WITT,
[186]
Sergeant Bristol, Va."
In the Circuit Court of Washington County, Virginia.
R .. H. Davenport
vs.-In Chancery.
E. S. Kendrick, Trustee, et als.
The depositions of E. M. Kendrick and others, taken at
the law offices of Peters, Lavinder & Peters, in Bristol, Va.,
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on this the 11th day of July, 1925, pursuant to notice hereto
attached; said depositions to be read as evidence on behalf
of defendants in the ahove entitled cause pending in said
,Court.
'
Present : For complainant, L. P. Summers ;
For defendants, H. G. Lavinder and W. A. Stuart.

E. M. KENDRICK.
E. M. Kendrick, the first witness, being duly sworn, de;
poses as follows :
Direct Examination.
By Mr. Stuart:
,
.
Q. Mr. Kendrick, you are the E. M. Kendrick who us
the P.etitioner in this case, I believe f
A. Yes, sir.
Q. Will you explain the circumstances under which the
$6000.00 note·, which is one of the two notes involved in this
suit, was put up as security in the chancery court of the city
of Bristol, Tennessee. To refresh your memory I will ask
you whether your brother, W. J. Kendrick, who is also a
·party to this present suit, was defendant in a suit in the.
Chancery Court of Bristol, Tennessee?
'
·
A. Yes, sir, he was.
Q. State whether or not in connection: with that suit
[187] he had to give any security there?
A. Yes, sir, he had to give security. Mr. Burrow, he
was his attorney and also his security, and after so long a
time--Mr. Burrow of course I reckon felt like he would
rather have someone else on the bond, so he put me, I went
on the bond.
Q. Before you went on the bond yourself, was this
$6000.00 note put up in any way?
Objection, because leading.
A. Yes, it was put up as security for Mr. Burrow.
Q. You say that was before you yourself actually went
on the bond?
·
A. Yes, sir.
Q. When you yourself· personally signed the bond state
whether or not at that time t~e $6000.00 note was released
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and taken down?
A. Yes, sir, it was released.
..Q. · When this $6000.00 note was put up state whether
·or not tpat was done with your authority 7
A. Yes, six.
_Q. You at time were the owner of that note, were you f
A. Yes, sir.
Q. State the circumstanc~s under which that note was
obtained from you by your brother, as well as you can re·
member 7
A. When I taken up the notes, he was to lool~ after
them for me down here-Mr. Davenport was here-and he
of course was to look after the notes, and so far as that is
concerned of course I left it with him to do. that for me.
Q. When that $6000.00 note was brought to the Bris[188] tol, Tennessee, court, who got it from you and where
did you have it 7
A. W. J. Kendrick come to Meadow View to get the
note.
Q. Where did you have the note Y
A. I had it in the bank up there, in the box where I
keep my papers.
'
Q. Do you mean at Meadow ViewY
.A. Yes, sir.
By Mr. Summers:
This testimony is objected to because not in rebuttal to
anything testified to in this case.

Q. Mr. Kendrick, do you remember whether or not at
the time your brother got this note from you, as you ·have
testified, to put up in the Tennessee court, whether or not
that note at that time had--been endorsed by your brother?
A. Well, I don't remember, because I had confidence
enough in him to know he would look after it for me and
that it would be all right. If it had been a stranger it would
have been different. I was not particular about it. If I
had looked at it and noticed he had not signed it l don't know
that I would have asked him to sign it.
Q. So, ·if I understand you, you do not at the present
time remember whether the note had been endorsed by your
brother at the time you gave it to him to put up in the Tennessee court Y
·
A. No, sir.
Q. You say you had confidence in your brother and your
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dealings with him. Aside from that, did you have any other
means of making you feel entirely safe about that note-did
you have any written memorandum of any kind?
[189]
A. Yes, sir.
By

~{r.

Summers:
to unless the writing is produced.

Object~d

Q. What memorandum did you have? Are you talk, ing about the same statement that has already been introduced in evidence in this case T
Objection, because leading and suggestive.
A. Yes, sir.
Q. You said you were looking largely toW_ J. Kendrick
to collect these' two notes. Why was that, what was the rea. son for that?
A. He were here.
Q. You mean, here in Bristol?
A. Yes, sir.
Q. Where were you'
A. At Meadow View.
Q. Where was Mr. Davenport Y
A. In Bristol. He said he would do that and save me
running down here, look after it for me.
Cross Exa.mination.
By Mr. Summers:
,
Q. Mr. Kendrick, when your brother made this loan to
Mr. Davenport, whose money did he use?
By Mr. Stuart:
Question objected to as not responsive to anything in the
examination in ·chief. and is going over matters which have·
already been covered in chief.
A. He was loaning his. own, I suppose.
Q. When did he turn this note ove~ to you 7
By Mr. Stuart: ,
Question objected to for the same reason above assigned.
These matters were dealt with at length in the examination
in chief.
A. I don't remember.
Q. Who was present when you turn~d this note over to
him?
[190]

------------

----------
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Objection,

as above.

A. I don't remember.
Q. You don't remember whether he endorsed the note
when he turned it ·over to you or not 7 · - ··
Objection, as above.
A.

No, sir.
Do you know when he did endorse the note Y
A. I don't know as I .do.
Q. Did he ever endorse the note over to you f
Q.

\

By Mr. Stuart :
.
This question .is objected to inasmuch as the note, which
is in evidence, shows it was endorsed by W. J. Kendrick,
and this question was also dealt with in the testimony in. .
·
chief.
A. Yes, I reckon he did.
.
Q. You reckon he did. You don't know that he did, as
of your own knowledgeT
Objection, because the note speaks for itself.
A. Yes.
Q. When did he do it, and where Y
A. I just don't remember now, I was with him a good
deal.
Q. Who was present when he endorsed it Y
A. I don't remember.
Q. When was it that he came to Meadow View to get
[191] thi~ note from you t ·
A. Well, these things I just don't remember.
Q. Where were ·YOU keeping this note at th~ time he
came to you to get it Y
A. I kept it .in a box at the bank at Meadow View.
Q. And you don't remember who was present when you
got that note out of your box at the bank and gave it toW.
J. Kendrick?
·
A. No, sir.
Q. When did you get it back from him Y
A. I turned the notes over to him to do the collecting·
for me-that is, for him to look after.
·
Q. Has he ever returned the note to- you Y
A. Oh, yes, I have had them back and have turned them
back to him.
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Q. Does he have the note now Y
A. The note is supposed to be somewhere here.
Q. Did he turn that note over to you after you went on
his bond in the chancery court in Bristol, Tennessee, or before!
A. The note of course was turned over to me before.
Q. Did you inform Mr. Burrow that the note was yours
when it was put up with him as security Y
A. I don't know that I did.
Q. Did you ever inform anyone that the note was yours
before this suit was instituted against your brother?
A. My folks at home know all about this thing.
Q. Give me the names of the people at your home who
knew all about it Y
A. I don't make it a habit of.going over the country
[192] telling what I was doing.
Q. I ask you to give me the names of the members
of your family who knew of this transaction.
A. Well, in all the transaction my wife knows that, ~s
far as about me owning the note.
Q. Did you show her the note 7
A. I don't know that I did, just talking about it in the
, family, you know. She would not have looked at the note
without I would have went and asked her to look at it.
Q. When was it you showed her the note or told her
about it, the first time 7
·
A. I can't remember these things back that long.
Further deponent sayeth not.
Signature waived.

W. ,T. KENDRICK.
W. J. Kendrick, the next witness, being first duly sworli,
deposes as follows:
•
Direct Examination.
By Mr. Lavinder:
Q. You are one of the defendants in this case?
A. Ye~, sir.
Q. Since you were on the stand in this case five parties
have testified that your character for truth and veracity is
not good, these parties being Mr. George Webb, John 0.
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Broyles, Fayette Simmerley, S. T. Copenhaver and Frank
Miller. I will ask you to state what is your relation with
these five men who have testified against you Y
A. First, take George Webb. I loaned George Webb
some money and also sold him some stock, retained title and
taking his notes for it, and it went on maybe for a couple
of years, I gave him all kinds of chances to pay the
[193] note and he finally sold the stock on which I had re.
tained title and put the money in his pocket, and he
said to me ''Get it if you can.'' So I finally sued him on
the notes and got judgment against him before John M. Fain,
Magistrate. So he then stayed this money for eight months.
So then I threatened to have him arrested for selling my
stock, so he finally came in and put a deed of trust on his
wife's property, or his wife did, in order to pay this off.
So he could not get enough money on what land they had to
pay it off, so there is still due me $50.00. And he is also a
law breaker, he broke the chains on my gate and went in on
my farm.

By Mr. Summers:
This entire testimony is objected to as illegal and irrelevant. If this witness wishes to prove his character, it can
only be done by general reputation and not in the way attempted.
Q. Please state what is the feeling between you and
~{r. Webb because of the transaction which you have detailed.
A. He has done all he possibly could ag{linst me in another suit with A. M. Miller against me, and I consider him
about one of the worst enemies I have in the State of Tennessee.
Q. You think then that Mr. Webb would be prejudiced
against you because of the difficulty you had with him?
A. He sure is.
Q. Now state if you have had any trouble with Fayette
SimmerleyT
·
A. Yes. I think it was about 1918, before I came to
Bristol, I made a contract with him to farm up on my farm,
so he re-rented this land to so~e other parties. It
[194] seemed they didn't get their agreement jus~ like the
agreement I had with him-I had a written contract
with him-so he comes in and swears that this here was all
a forgery, the contract. He didn't deny his signature to the
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contract. And of course since then he has been a witness
against me in the same case as Webb, in the Miller case, and
has done all he could against me.
Q. Is there any ill feeling between you and Simmerley Y
A. Sure is.
By Mr. Summers:
Same objection as above.
Q. Now, how about Mr. S. T. Copenhaver1
A. S. T. Copenhaver, I sold him a boundary of timber
in 1918, I made him a deed to the timber, he had A.M. Miller
to cut this timber for him and he gave me his notes. I sold
him the timber and had him give me his notes on the timber.
He paid one note and left another note of $1000.00 unpaid.
It went on for two years I believe. I finally sued on the
note, he swore the note was a fraud and that there was no
such note as that given, but I got judgment against him in
the court on the Virginia side. So they tried then to get
it in -with the suit of Miller's against me, and he fought me
for aU he was worth in that case, but that case ·was decided
in the last few days in mv favor. So I still have judgment
::gr..inst ·Copenhaver for $1000.00 and also another note he
endorsed for ~iller, which makes about $2800.00 now I have
judgments against him for in the Virginia court.
Objection, same as already assigned.
Q. Is there any ill feeling between you and Mr.
[195] Copenhaver?

A. Certainly. I think he would do anything against
me in a dishonest way that he could.
Q. Now, how about Mr. Frank H. Miller?
A. Frank Miller-in 1918 I had a farm out here he
wanted to cut to sell at auction, so he had a contract gotten up-he was to sell the farm and take one-fourth cashupon this farm there was between four and ~ve thousand
dollars worth of timber-he wanted to cut the acreage into
small parts, and the timber landl1e wanted to go in the same
as the other, one-fourth cash, to sell to any parties he might
like. Well ,the timber on the land \Vas worth as much as the
land was, so if I had signed an agreement like he stated these
people 'Would have bought the land, cut the timber off and
turned tbe land baok to me, and I would have been loser.
Q. What was the relation between Mr. 1\filler and your·self after that transaction?
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A. He didn't speak to me I reckon for a couple· of years
after that. I kept finally speaking to him and he would speak
to me. I often seen him at church.
Q. B·ut he refused to speak to you for two years after
the transaction 7
A. Yes, sir.
Q. · How about your relations with J. 0. Broyles?
A. I never had any transactions with him. About the
only thing, he is one of Simmerley's pets and Webb's pets,
about the only thing I know.
[196]

Objection to each question and answer, same as
hereinbefore assigned.

Q. Does he live in the same neighborhood as ~immerley
and Webb?.
A. Yes. And he was also a witness against me in the
Miller case-they have all hung together in the Miller case.
Q. Is he closely associated with Webb and Simmerleyt
A. Yes, sir.
Q. Is his opinion of your character based on what he
gets from Webb and Simmerley!

Objection, as illegal.
A. I believe so. I never had any dealings with him. I
never knew anything in the world of him until I bought that
farm in 1918.
Q. I don't think the record is plain as. to why your
brother was putting this note for $6000.00 in the Chancery
Court of Bristol, Tennessee~ I wish you would explain the
necessity for putting up that note7
Objection, because not in rebuttal and a matter in chief.
A. When A. M. Miller brought suit against m~and
Mr. Copenhaver, they were both combined, trying to knocak
out these here notes which I had gotten judgment against him
on the Virginia side in the neighborhood of near $3000.00,
they had my lumber attached, I mean the Court had I reckon
enjoined, I could not move it and the Court required me to
put up a bond for this lumber.
Q. You mean yon had to make a bond to release the
lumber?
·
A. Yes, sir.
Q. Who went on your bond ?
A. Judge Burrow, and at the time he didn't know E. }I.
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Kendrick and didn't know anything about his worth, financial standing. So I went to E. M. Kendrick and was
[197] talking to him about it, so he agreed to put up this
note of Davenport's until a later date, I wanted Mr.
Burrow to feel he was safe, and at a later date E. M. Kendrick signed the bond and taken down the note-or it might
possibly be I got the note myself, but E. M. Kendrick signed
the bond.
Q~ Do you mean that Mr. Burrow personally went on
your bond in the Bristol, Tennessee, case, and in order to
insure himself against loss held this $6000.00 note in question Y
A. Yes, sir.
Q. And when this note was taken down E. M. Kendrick
signed his personal bond to Mr. Burrow 7
A. Yes, sir.
Q. Where did you get that $6000.00 note at the time
you put it in Mr. Burrow's hands as security?
Objection, for same reason last above given.
A.
Q.
A.
Q.

I got it from E. M. Kendrick.
Where did you go to g·et it ?
To Meadow View.
Where did he have it at Meadow View?

Objection, same as above.
A. I believe he told me he had it in his box at the bank.
Q. When you put the note up with Mr. Robert Burrow
do you remember whether you told him who~e note it was?
A. I don't remember whether I did or not.
Cross Examination.
By Mr. Summers:
Q. Who was present when E. M. Kendrick delivered
this note to you. at Meadow View?
[198]
A. I don't remember now.
Q. Was that note endorsed by you at that time, when
you got it from E. ·y. Kendrick?
A. I think it was-yes, it was endorsed.
Q. Is it not a fact that you endorsed that note when you
turned it over to Mr. Burrow as his security-that you put \
your name on the back of that note at that time?
A. I believe I endorsed it when I turned it over to Ellis 1
(E. M. Kendrick).
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Q. Then you say you didn't endorse it at the time you
, turned it over to Mr. Burrow or to the Court in Mr. Burrow's
presence?
A. No, I don't think so, I would not say.
Q. Well, if you endorsed that note when you turned it
ver to E. M. Kendrick, how did it happen that it didn't
ave any endorsement on it when you filed it in Court, your
endorsement Y
'
A. I cannot say about that, I am satisfied that note was
endorsed.
·
Q. Was it endorsed when it was turned over to the
Clerk of the Tennessee court-endorsed by you 7
A. Yes, I think it was.
Q. Are you certain of that 1
A. Yes, I am certain it was.
Q. You say you didn't tell Judge Burro'v that that note
belonged to your brother Y
A. I don't know as I did, I don't remember .
Q. Didn't you tell him it belonged to you Y
A. No, sir, I don't think so.
[199]
Q. Tell me whether you did or did not.
A. I don't remember about that.
Q. Now, all of these gentlemen who have testified to
your character you have had trouble withY
A. I sure have, every one.
Q. You have had trouble with a good many people?
A. Not so many, that is about the crowd, they have
scoured the country from one end to the other for three years
and that is about the bunch they have got for wl.tnesses in
the Miller case, and that is where Mr. Davenport got all his
information, practically all of it.
Q. You say that is all the crowd that will testify to your
character?
A. I say that is part of them.
Q. How about Mr. W. S. Bunn 7
A. There is another one of Miller's old friends, mixed
up in· his lumber business.
Q. What about B. F. Faidley Y
A. Same old crowd, he puts up money for Miller, and
that is -\vhere Miller hangs out and does his drinking.
Q. What about Thurman Smith?
A. That is another one of Miller's chums in the lumber
business, and he also wanted to borrow money from me one
day and of course I refused to let him have it.
-
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Q. What about J. H. Hawk?
A. That is another one of his old chums.
Q. What about J. D. Faust 7
A. He is the one I sued with Copenhaver and got judgment against them for $3000.00 almost.
[200]
Q. All these fellows would swear your character
was bad if the Court 'vould allow more than five witnesses?
A. They would. The court in Tennessee didn't pay
much attention to them and decided the case in my favor, as
nobody in the county lmows these fellows better than the
,Judge.
Q. So you state that these men whose names I have
mentioned in addition to the five who testified in the case
have testified that your character was bad Y
A. Every one of them.
Q. 'T'hnt is a pretty g-ood bunch.
A. Some of them will do most anything. They also
went to Meadow View, had a list of names of twenty parties
I guess. trving- to g-et something up there against me, and
also at Abingdon, and in all tl1e county up there they could
not get but one man who would testify anything against me.

By Mr. Summers:
The flnswer of the witness is objected to as immaterial
and illegal.
Q. Now, yon talk about the Court in Tennessee having
decided the Miller case in your favor. The Court did that
upon the ground that the pleadings were insufficient, didn't
he 7
A. I don't know, he is a smart man.
Q. That is what the newspaper said, decided in your
favor because of the insufficiency of the plaintiff's pleadings, and not on the merits of the case?

Objection unless the paper is iptroduced in evidence.
A. I don't know, I never read it in the paper.
Q. You say they went to Abingdon. Yon don't
mean the complainant in this case 7
.
A. You asked me the question if Faidley, S. T. Copenhaver, .John Faust and all these fellows there had testified
as to my character. I said they did, and they also went to- ·
the complainants over there also had a list of at least twenty
men which they was going to take tl1eir depositions at Meadow
[201]
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View, and we went up there and they failed to take a man,
and we also went to Abingdon-Mr. Saxton there was alongand they failed to take any man but Ed Wright-that is the
only man they could find who would say a word against my
character.
Q. Where have you lived in recent years and how long
have you been there Y
A. I moved away from Abingdon in 1918.
Q. Where did you move toT
A. I first moved to Bristol, Tennessee. Still I have
lived on the Virginia side a bit since.
Q. Now, all these men-twelve in number-who have
testified as to your character, live in Bristol, Tennessee, or
Bristol, Virginia Y
A. Against my character?
Q. Yes-they all live in Bristol, Virginia, or Bristol,
Tennessee, where you have lived since 1918.
A.. Yes sir.
I
(This statement is volunteered by the witness) I also
had called Mr. Anson King, Mr. Harrell, Dr. Wiley, Mr. Arthur ICing, George T. Davis and Mr. Crumley of the Interstate Hardware Company. They all testified as to my character.
By Mr. Stuart:
Q. You mean to your good character f
[202]
A. Yes, sir.
By Mr. Summers:
This volunteer statement is objected to as illegal and in.
competent to prove this witness' character in any respect.
By the Witness:
And if you will allow me I will have their depositions
put in this case.
Q. Now, in your deposition in chief in this· case you
testified that you paid Mr. Davenport $1000 out of a $1900
check that you had had cashed at a bank in Bristol Now,
I want to ask you if you didn't file that same check for $1900
in the suit of Miller against Kendrick and claim credit for
it over there as a payment in full of $1900.00 to Miller-is
that not a factY
A. No, sir, it is not, and if you will allow me I will present that deposition showing it was not. I didn't claim it
went to Miller. It simply got in the checks filed there and
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reE.tlly did not help my case any ·over there, I. don't think.
Q. But you did file it over there as an offset against
Miller's claim, didn't you 7
A. No, sir, it didn't offset anything.
Q. I ask you if you didn't file it in that suit as an offset or charge against Miller in that suit?
A. No, sir. If you will allow me I will have that deposition put in.
Q. Did you file that $1900 check in the suit of Miller
against Kendrick Y
A. It was filed simply because it was in another bun- ·
[203] die of checks and I didn't notice it at the time, but it
'vas not charged to Miller in any respect.
Q. So you merely filed it over there without any object
, in view at all when. you did it-you did it inadvertently T
A. I suppose it got in there through these checks which
Mr. Burrow and Mr. Peters was handling for me, a large
bundle of checks. As far as offsetting anything, it didn't.
·Re-Direct Examination.
Q. The $1900.00 check referred to and filed with your
previous deposition is not payable to A. M. Miller but is pay·
able to yourself, is it notT
A. Yes, sir.
Q. You didn't claim in the Miller suit that the check
went to Miller, did you Y
A.· No, sir, did not.
Q. And you. filed it in this suit to show you did draw
considerable sums in cash and did pay your obligations very
frequently in cash Y
A. Yes, sir.
Q. And the parties mentioned who have t~stified to your
good character in the Miller case, being Mr. Arthur King,
Mr. P~ul Herroll and others-are these gentlemen your neighbors where you formerly lived in Bristol, Tennessee f
A. Yes, sir, all except Dr. Wiley.
Further deponent sayeth not.

Signature waived.
By Mr. Summers:
Counsel for complainant admits that the check for $1900
filed with the deposition of W. J. Kendrick was filed in the
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cause of Miller and' others_ against Kendrick in the
[204:] Chancery Court of Bristol, Tenn., and that the exhibit
filed' is a correct copy.
These depositions taken and transcribed by:
W. E. SAXTON
General Shorthand Reporter
Bristol, Va.-Tenn.
·State of Virginia,,
City of Bristol, to-wit:
· I, Herbert G. Peters, Jr., a Notary Public in and for said
City and State, do hereby certify that the foregoing depositions of E. M. Kendrick and W. J. Kendrick were duly taken,
sworn to, but not subscribed (signatures beh~g in each case
·waived by agreement of counsel), before me at the time and
place and for the purposes in the caption hereto mentioned.
My commission expires the 3rd day of July, 1928.
Given under my hand this 27th day of

.A• .A.

c. $6.00.

Ju~y,

1925.

HERBERT G. PETERS, Jr.,
Notary Public.

[205]

In the vacation of the Circuit Court ·of Washington
County, Virginia, on the 21st day of August, 1925, before the Hon. John J. Stuart, Judge of said Court.
R. H. Davenport
vs.-In Chancery.
W. J. Kendrick, et als.
'~FINA~

DECREE.

This cause came on this day to be again heard before the
,Tudge of this Court in vacation by agreement of the parties,
by th~ir attorneys, upon the papers formerly read and the
depositions of witnesses and was ar~ued by counsel. In consideration whereof, it is hereby adjudged, ordered and decreed that petitioner, E. M. Kendrick, is the holder in due
·courRe of the two negotiable notes in the bill and proceeding-s
mentioned, and th'at as ·such, he is entitled to enforce the
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deeds of trust in the bill and proceedings mentioned securing
said notes, irrespective of whether there was in fact any
usury as between the original parties to said notes. It is
therefore further adjudged, ordered and decreed that the injunction heretofore awarded, restraining the trustees ~n said
deeds of trust from proceeding at the direction of said E.¥.
Kendrick to make sale of the property conveyed by ·said
deeds of trust, is hereby dissolved, and the said E. M. Kendrick, petitioner, may proceed to exercise all the rights of a
holder in due course of the said notes. And it_ appearing
that nothing further remains to be done herein, this cause
is hereby ordered stricken from the docket at the cost of the
complainant. And complainant signifying his intentions to
apply for an appeal from this decree, the op~ration thereof
is suspended for a period of sixty days upon his executing
bond before the Clerk of this Court in the penalty of $500.00.
JOHN J. STUART,
Judge.

[206]

To P. J. Davenport, Clerk,
Circuit Court of Washington Co., V a.
The foregoing order was received in the Clerk's office
of the Circuit Court for Washington County, Virginia, on
August 21, 1925, at 9 :45 a. m., and recorded.
Teste:
[207]

I.J. B. DA VE~PORT,
D. Clerk.

To William A. Stuart and H. G. Lavinder, Attorneys for
W. J. and E. M. Kendrick.
Gentlemen:
You are hereby notified that I will on October loth 1925
apply to the Clerk of the Circuit Court for Washington
.County Virginia for a transcript of the record in the Chancery cause of R. H. Davenport vs. W. J. and E. M. Kendrick.
Respectfully,
R. H. ·DAVENPORT,
By Counsel.
.G. M. WARREN and
L. P. SUMMERS,
p. q.

(
\

\
\

\

- ...-
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Endorsed on back:
R. H. Davenport vs. (Notice. W. J. a:nd E. M. Kendrick.
"Executed this: notice on Oct 8 1925 by delivering a true copy
to William A. Stuart in person.
JOHN M. LITTON,
[208]
S. W. C.''
To William A. Stuart and I-I. G. Lavinder, Attorneys fo~
W. J. and E. M. Kendrick.
Gentlemen:
You are hereby notified that I ·will on October 12th 1925
apply to the Clerk of the Circuit Court for Washington
County Virginia for a transcript of" the reco~d in the Chancery cause of R. H. :Qavenport vs. W. J. and E. M. Kendrick.
Respectfully,
R. H. DAVENPORT,
By Counsel.
G. M. WARREN and
L. P. SUMMERS,
p. q.
Endorsed on back:
''Executed in the city of Bristol, Va. by delivering a copy ·
of the within notice to H. G. Lavinder in person this the 18th
day of Oct. 1925.
J.D. WITT,
[209]
S_eregeant Bristol Va."
Olerk's Certificate
Virginia,
Washington County, to-wit:

I, L. B. Davenport, Deputy Clerk of the Circuit Court
fo.r _the County aforesaid in the State of Virginia, do certify
that the foregoing is a true transcript from the records in
the chancery cause of
R. H. Davenport et al.,
vs.
W. J. Kendrick, et al.,

Complainants,
Defendants.

pending in said Court, and I further certify that Wm. A.

165
Stuart and H. G. Lavinder, Attorneys for the Defendants
have had notice of the intention of the Complainants to apply for a. transcript from the record in this cause.
Given under my hand this 18th day of Jrebruary, 1926.
L. B. DAVENPORT,
Deputy Clerk of the Circuit Court .
· for Washington County, Virginia.
Fee for transcript $70.00.

A Copy:

Teste:
J. M. KELLY,
Clerk.
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