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No. 1810

IN THE

Supreme Court of Appeals of Virginia
AT STAUNTON

' MRS. N. S. MAUGHS ............ . ... . Plaintiff-in-E?-ror
Y.

H. P. PORTElL ........... .. . ': .. ... . Defendant-in-En-or

From the Circuit Court of Albemarle County
Rule of the Supreme Court of Appeals with Respect to How Briefs of
Counsel Shall Be Printed

"The Briefs shall be printed in type not less. in size than small
pica and shall be nine inches in length and six inches in width, so as to
conform in dimensions to the printed records along with which they are
to be bound, in accordance with Act of Assembly approved March 16,
1903; and the Clerks of this Court are directed not to receive or file
a Brief not conforming in all respects to the aforementioned requirements."
The foregoing is printed in small pica type for the information of
Counsel.

HAMPTON H. W A YT,
Clerk.
Ta:;: McCu;nJ< Co .• L"c. . PaiNTER.<.

,f'

,.U'C'NTOS .

V "'·

IN THE

Supreme Court of Appeals of Virginia
AT STAUNTON

l*

*MRS. N. S. lVIAUGHS ................. Plaintiff-in-Error
v.

Petition for Writ of Error

H. P. PORTER ..................... . Defendant-in-Error
TQ the Honorable Judges of the Supreme Court of Appeals of Virginia:

Petitioner, Mrs. N. S. Maughs, respectfully represents that she
has been aggrieved by a final order of the Circuit Court of Albemarle
Cou.nty entered February 28, 1930, in the above entitled cause then depending in said Court wherein she was plaintiff and H. P. Porter was
defendant. The judgment con1plained of was for the defendant.
A transcript of the record duly certified is filed herewith and
asked to be read as a part hereof.
This was a proceeding by motion to recover damages for breach
of contract. The facts alleged, briefly, are: Defendant conducting
an auction of real estate, advertised that everyone attending sale would
have an equal chance on a "New Model Ford Free." Plaintiff attended. A slip of paper. w~s distributed to everyone present who
placed their names thereon. These slips were given to the auc2*
tioneer *and placed in a box. The slips were then drawn and
plaintiff declared the winner of the new model Ford. De. fendant repeatedly promised the automobile and placed an order for
plaintiff with the Ford dealer, but has refused to comply with his
contract.
Defendant demurred to this notice of motion upon two grounds :
( 1) that the scheme was a lottery and unenforceable, and ( 2) that the
allegations failed to show a sufficient consideration for defendant's
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promise and was therefore unenforceable. The court sustained this
demurrer and dismissed the cause.

ASSIQN"MENTS OF ERROR
( 1) The· contract was not a lottery.
( 2) There was .consideration for the contract and the contrad
was valid.

FIRST ASSIGNMEN. f OF ERROR
BRIEF IN ·SUPPORT OF ASSIGNMENT OF ERROR
THE CONTRACT WAS NOT A LOTTERY
In Virginia under Section 4693 of Michie's Code of ,1924, dealing
with lotteries, it is provides as follows :

PERSONS CONCERNED IN MANAGING, ETC., .A
LOTTERY OR RAFFLE,. OR PERMITTING
SA:ME IN HIS HOUSE, OR BUYING,.SELLING,
.ETC., CHA.NCESOR TICKETSIN A LOTTERY,
'HOW PUNISHED.

3*

If any person set .up or promote, or be concerned in
managing or drawing a·tottery. or. raffle, for money .or other
thing of ·value, or kaowingly permit such lottery ·in .any
!house under his control, ·or kmowingly permit money or
,··other,property to, be raffled for in .such house,. or to be won
.therein, by throwing or using dice, or by any, other game of
chance .or *knowingly permit the sale in such house pf any
·chance or ticket.in or share of a ticket in a lott.el\y, OR any
writing, ~certificate, ·bill, token,. or· other .device .purporting
or intended to guarantee or assure to any person,. or :entitle
him to a prize or share of, or interest in a prize to be drawn
.in :a lottery,· or,· for himself. or ,another pers0n, 'buy, sell, or
transfer, or have in his possession for the: purpose of sale,
or with· intent to exchange,' negotiate,. or transfer,. or .aiding
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in selling, exchanging, negotiating, or transferring, a chance
or ticket in or share of a ticket in a lottery, or in any such
writing, certificate, bill, token, or device, he shall be confined
in jail not exceeding one year, and fined not exceeding five
hundred dollars. ,
The facts alleged in plaintiff's notice of motion nowhere come
within the prohibitions set out in the statute supra dealing with lotteries or raffles. The statute throughout its entire consideration of
lotteries, shows clearly that the legislature clearly intended to prohibit
the sale of a ticket or a chance in a lottery, i. e., paying a sum of
m,oney for a ticket for the privilege or chance of winning another sum
of money or other thing of value presumably a larger sum or thing of
more value.
The statute merely aims to prevent another form of gambling,
which is against public policy and good morals. The plaintiff nowhere alleges that she has bought a ticket or paid for a chance,
neither does she allege that she has put up money with which to
gamble or to take a chance.
In Caldwell v. Kelley, 95 Va. 570, 28 S. E. 953, a case dealing
with lotteries, Judge Riley in delivering the opinion of the court, said
at page 573:
"The sole question for decision is whether a subscriber
to the stock of a corporation, who was allured to make the
subscription by the chance of being allotted a lot or lots in
a drawing for distribution of lots of unequal value, can by
reason thereof escape the pay~ent of the money due on his
subscription not to the corporation, but to its creditors,
whose debts were contracted upon the faith of his and other
subscription."
4*

*And at page 573 of the same opinion Judge Riley shows
that the courts are guided by public policy and are slow to
favor a man who sets up his own iniquity as a defense against an innocent party ; there he continues :
"In a case of the nature of that at bar, the court will
be governed in some degree, at least, by its particular cir-
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cumstances. It and the policy of the law will be subserved,
and the making of such contracts be discouraged, by enforcing the contract in the case before it, or by refusing to
do so, and will do the one or the other as will advance the
interests of the public and the policy of the law.
"It is apparent that to enforce the contract in this case
will defeat the illegal purpose of the parties to it, and tend
to deter other persons from entering into similar contracts,
thereby upholding the policy of the law, and promoting the
public good. To refuse to enforce it would encourage the
making of such contracts; for, if the venture succeeded, the
parties would reap the profits, and, if it failed, would suffer
no loss.
"If the corporation was seeking to recover the subscription, and was solvent, then, lawful design of a lottery
to be carried out, it would be proper to allow the defendant
to show the unlawful purpose, in order to defeat the transaction and prevent similar ones in the future ; but to allow
him to do so after it has become insolvent would confer immunity from liability on the guilty, and not restrain, but
encourage, such illegal schemes."

It is noteworthy to add that this is a case of first impression in
the state of Virginia. Recently auction sales of real estate giving
prizes for attendance are becoming quite comtnon, both in Virginia
and elsewhere and to hold, that a prize offered to a class for attendance at an auction sale is illegal and a lottery, would permit and sanction an actual fraud and injustice upon the public and allo;n the
perpetrator to profit by his own wrong. The wrongdoer for his first
offense at worst would escape with a nominal fine which would not
be paid with his own money but that with which he had defrauded the
public, in other words, the prize with which he had allured the public
would now care for him in his time of trouble, surely no court is
going to reward such an imposter and fake by allowing him to hide
behind his own .wrongs which are not participated in by any person
who attended such sales and e.t'pecially the plaintiff, a lady, in this
case.
To deny the plaintiff relief in this case means the end of auction
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sales of land whereby prizes for attendance are given away, which is
the essence and raison d' etre of such sales and further that if this sale
is illegal in drawing the innocent defendant there, surely titles based
upon such an illegal scheme are void and such a state of affairs would
be far reaching. If it is a lottery and invalid for one purpose it cannot be juggled into being valid for another both of which are part and
parcel of. one thing, namely, any auction sale. It :will have to be
either a valid auction sale or a lottery, it cannot be both, neither can
it be treated in part as one and in part as the other.
In 17 R. C. L. 122, the essential elements· of a lottery are laid
down as follows :
"The three essential elements of a lottery are : first ;
consideration; second, prize; and third, chance. To make
a lottery, these three elements or ingredients must be present ; chance alone will not do so, nor will chance even when
coupled with consideration alone. In regard to the element
of consideration, it has been said that the species of lottery
which is intended to be prohibited as criminal by the various laws of this country enbrances only schemes in which a
valuable consideration of some kind is paid, directly or in. directly, for the chance to draw a prize; and that the
gratuitous distribution of property by lot or chance, if not
resorted to as a device to evade the law, and if no considera-.
tion is derived directly or indirectly from the party receiving the chance, does not constitute a lottery."
The plaintiff here has paid no consideration either directly or indirectly for the chance to draw a prize, she, merely accepted defendant's offer and attended his sale.
This principle is well illustrated and sustained by the following
authorities in Annotated Notes on the subject in 41 A. L. R. p. 1484,
1485 and parts of 1486 wherein it is said:
"And upon the assumption ~hat a scheme, devised to increase sales by offering railroad trips and other prizes, contemplated that upon a sale of any merchandise at regular
prices the merchant was to issue ballots representing the
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sum of money so paid for goods, which tickets had a supposed value and entitled the holder to express his choice a
certain number of times, dejfending upon the adopted unit
of value, in favor of any pe.lson competing for a prize, and
that the party receiving or holding the greatest number of
votes for any premium was entitled to it, it was held in
National Sales Co. v ..1\lfanciet (1917) 83 Or. 34, L. R. A.
1917D, 485, 162 Pac. 1055, that the scheme thus outlined
was not a lottery, since it did not involve an element of
chance, the court holding that, upon that ground, the merchant could not defend against a note given to the promoter
of the scheme.
"A statute against lotteries was held in Com. v. Jenkins
( 1914) 159 Ky. 80, 166 S. W. 794, Ann. Cas. 1915B, 170,
not to have been violated by a popularity contest which a
newspaper conducted, the arrangement being for the casting
of votes by subscribers and advertisers in proportion to the
amounts paid, and for merchants to purchase votes and give
them to their customers in proportion to the amounts paid
for purchases, the winner to have an automobile-nor to
have been violated by a completed transaction, the newspaper having awarded a car, under an express agreement,
to the wife of one who took out a four-hundred-year subscription, and cast the votes for her. The court stated as to
the general scheme, that if, for the purpose of increasing the
number of his subscribers and thereby enhancing the value
of his advertising space, the publisher was willing to give
away to such person or persons as his subscribers might
choose, an article of value, if the price of the subscription or
the goods sold by the participating merchants was not advanced, it saw nothing unlawful in such an act; that such a
contest was manifestly not a lottery within the meaning of
the statute ; and reasoned that the votes corresponded to
trading-stamp coupons, the issuance of which did not constitute a lottery.. The court also said: 'The object is to increase and stimulate trade in a legitimate article of commerce. The price ·is not necessarily to a ballot holder.
Some person may receive the prize who never subscribed for
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the newspaper or bought any merchandise from the participating merchants. The prize is supposed to go, not to the
person holding the greatest number of ballots, but to that
person for whon1 the greatest number of votes are cast.
There is no awarding of prizes by lot or chance.' And as
to the completed transaction it observed that the agreement
eliminated every element of chance, making the scheme a
game of 'no chance' for other candidates to win, and 'no
chance' for the wife to lose, rather than a game of chance.
*"A statute expressly prohibiting all lottery schemes
and the sale of lottery tickets was held in Brenard Mfg. Co.
v. Jessup & B. Co. ( 1919) 186 Iowa, 872, 173 N. W. 101,
not to be avoided by a 'trade extension campaign,' in which
prizes were to be awarded to those receiving the highest
number of votes from the sale of cards to a merchant's customers, entitling the latter to goods at the merchant's store
to a certain amount and also to credit on silverware which
the promoter sold, the scheme further involving the enlistment of school-teachers as prospective candidates for votes,
and the awarding of spoons as premiums to those who
agreed to enter as contestants. The court said that no element of chance was involved in the manner of making the
award, but that it was a simple matter of mathematical calculation, in which no favoritism could be shown contestants,
and that no blanks were to be drawn-holding that the
merchant was liable on notes which he gave the promoter
for 'prizes,' which were left on the former's 'hands where
the scheme fell flat.
"A scheme at a church fair, for the purpose of· raising
money for benevolence, whereby two persons were chosen
to compete as candidates for a watch, the arrangement being
that two boxes, one for each candidate, should be kept open
for a stated time for votes, to be cast by the supporters of
the candidates depositing money in the boxes, and that the
one in whose box the most was deposited was to have the
watch, was held in Dion v. St. John Baptiste Soc. ( 1890)
82 Me. 319, 19 Atl. 825, not to be a lottery within the meaning of a statute prohibiting any 'lottery, scheme, or device
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of chance . . . whether at fairs or public gatherings or
elsewhere, and whether in the interests of churches, benevolent objects, or otherwise'-the court stating that 'everything is not a game of chance tha:t chances may attach to,"
and that the only possible 'chance,' if it could be called such,
cqnnected with the affair, was whether one person's admirers or another's would give the most money to charity.
In this case it was held that the money deposited by the unsuccessful candidate and his friends could not be recovered
back.
"In overruling a contention that a note which a storekeeper gave for a piano and some silverware, to be offered
as prizes in a voting contest, was given to promote a lottery,
it was said in Whitman v. Fournier ( 1919) 233 Mass. 154,
125 N. E. 303, that, so far as appeared, there was no
gambling element of lot or chance in the transaction, that all
persons concerned knew in advance that the contestant having the most votes at the end of the contest would be entitled
to the piano or other prize, and that the only way to acquire
these votes was by purchasing the merchandise of the defendant, or by procuring them from other contestants.
"In Conqueror Trust Co. v. Simmon (1917) 62 Okla.
252, 162 Pac. 1098, the court declared in a syllabus: 'The
sale of merchandise under a contract that provides a scheme
or plan to stimulate trade, where tickets are given with purchases of goods at regular prices and the distribution of
prizes is not determined by lots, but are awarded to the
persons holding the greatest number of such tickets representing the greater values of such purchases in the order of
*such holdings for the several prizes so given, is not a lottery, and is not illegal, unlawful, or void as against any
statute or public policy of our state"-holding the maker of
a note given under such a contract liable thereon."
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*THERE WAS CONSIDERATION AND THE
CONTRACT WAS VALID

The defendant's offer was published. Plaintiff accepted by attending the sale and complying with all terms of offer. By this acceptance and performance a binding and subsisting contract was perfected, and the defendant is liable for damages resulting from a
breach.
This principle is well illustrated and sustained by 'i\Tilliston in his
monumental work on contracts.
"Though offers are ordinarily made to specific persons,
it is possible to make offers to any one, or to every one, who
tnay perforn1 a specified act or make a specified promise.
The commonest illustration of such offers is furnished by
offers of reward for the apprehension or conviction of
criminals. General offers are usually to be construed as
addressed to the first person who may perform the act requested, but it is possible to make an offer of reward to
every one who may do the act requested. . . . .
" . . . . Sometimes newspapers offer a prize to one
who shall receive the most votes, written on coupons cut
from copies of the newspaper. When the votes have been
cast a contract is formed with those who cast votes for the
winning candidate for the benefit of that candidate. A similar principle has been ·applied to entries in races or other
competitions. In the case of the Satanita it was held that
the owner of the yacht Satanita had entered into a contract
with the owner of the yacht Valky.rie to pay all damage
which might be caused by infringement of the rules~ The
entry of the Satanita by her owner for the regatta contained
this clause : 'I undertake that, while sailing under .this
entry, I will obey and be bound by the sailing. ru1es of the
Yacht Racing Association and the by-laws of the club.'
Among the rules was the following: 'Rule 24- . . . If a
yacht, In consequence of her neglect of any of these rules,
shall foul another 'yacht . . . she shall forfeit all claim to
the prize, and shall pay all damages.' It was the conclusion
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of the court that the entry constituted a general offer to all
other contestants, which had been *accepted by them. The
case at least shows the possibility of such a general offer.
Had the entry been addressed to the other contestants, there
could have been no doubt of the correctness of the decision.
Upon the actual facts it would s~em rather that there was
a promise to the regatta committee to whom the entry was
addressed. This promise was doubtless for the benefit of
the other contestants, but does not seem, when fairly construed, to contemplate an agreement, with them. The relation of the parties to the transaction seems similar to the
relation between a club ·and its members with reference to
its by-laws; which are 'in effect a contract between the
different members and the corporation.'" 1 Williston on
Contracts, 44, para. 32.
To the same effect the following statement is found in 13 C.

J.'

273.
"A general offer made to the public, or to a particular
class of p~rsons, may be accepted by anyone, or by anyone
coming within the description of the class, as for example
an offer of a prize for a design for a public building, or a
bonus to anyone who will make a certain improvement, or
of a reward, and other like cases. Such offers~ although
made to an unascertained person or persons, cannot of
course be turned into an agreement until they have been
accepted by an ascertained person, but as soon as there is an
acceptance by a person within the offer there is a binding
contract."
·A leading case is Cowan v. Pruitt, 206 Ala. 34 ( 1921), 89 So. 83.
In this case the plaintiff, Cowan, was the winner of a newspaper
popularity contest offered by Mobile Tribune Company, the prize
offered being a piano of the value of $400.00. The Mobile Tribune
Company gave an order on the defenda~t for the piano, which they
accepted but which they later refused to honor. The action was for
damages for breach of contract. The defendant demurred to the
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complaint on the ground that no valid contract between Mobile
Tribune Company and defendant was alleged. The Court of Appeals
of Alabama sustained this demurrer. (89 So. 85.) On appeal to the
Supreme Court, this decision was reversed and the demurrer was overruled.
11 *
*No point was raised by the defendant as to lack of consideration moving to the plaintiff or as to the legality of the
contract. These points were conceded. Cowan v. Pruitt, 206 Ala. 34
( 1921), 89 So. 83.
Shorey v. Daniel, 234 Pac. 551, 27 Ariz. 496 (1925), is also in
point. In this case Shorey, the owner of the Yuma Emaniner, con• ducted a prize contest, offering to each seven contestants who secured
the highest number of votes, various prizes, each subscription entitling the one taking it to so many votes. The second prize had been
advertised as a "$500.00 Yuma Mesa lot." The lot offered plaintiff
was worth less than $500.00 and a deed thereto was refused. Plaintiff
brought an action for $500.00 damages for breach of contract. Held:
Judgment for $500.00 for plaintiff affirmed.
Lack of consideration was not questioned by the defendant.
In Butters v. Brawley Star, 48 Cal. App. 314, 191 ~ac. 987, the
defendant conducted a newspaper subscdption contest to secure paid
subscriptions. A third person, who had not abided by contest rules,
was adjudged winner and was given the prize. Butters brought suit
alleging. that he was the actual winner. Held: he could recover.
The contract or its consideration was not questioned. Had there•
been any question as to the validity of the contract, it would have
been raised here as the offeror of the prize was here forced to pay
twice.
12*
*In Mooney v. Daily News Co., 116 Minn., 212, 133 N.
Vv. 573, 37 L. R. A. (N. S.) 183, the defendant instituted by
publication a contest and offered to give an automobile to the contestant having the largest number of votes based upon paid subscriptions.
A third party was adjudged the winner, the plaintiff, Mooney, having
accepted the offer as published, contented that he was the winner. He
brought an action for breach of contract. Held: a valid contract
had been entered into and that according to the rules of the contest,
Mooney was entitled to the prize offered.
In Hankins v. Ottinger, 115 Cal. 454, 40 L. R. A. 76, 47 Pac.
254, it was held, per head note:
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"An Agreement by the Owners of Race Horses, en..:
tered at certain stake races to divide equally all premiums
and stake moneys offered by the associations on such races
awarded to any of the horses of either is not void as a
wagering contract."
In Holt v. Wood, 21 Pittsb. L. J. N. S. 443, 14 Pa. Co. Ct. 499,
defendant offered a house and lot worth $2,500.00 to persons sending
in a name which should be chosen for a new suburb, the name to be
selected by a committee from those submitted. Nineteen different
persons sent in the name selected, and defendant deeded the house and
lot to the one first sending in that name. Plaintiff, one of the other
eighteen, sued for the prize, and it was held that the transaction was
not a lottery, and that plaintiff was entitled to recover; but whether he.
could recover the full value of the prize, or only one-nineteenth thereof was not definitely decided.
13*
*In Carlill v. Carbolic Smoke Ball Co., 61 L. J. Q. B. N.
S. 696 ( 1892) 2 Q. B. 484, 56 J. P. 665, 698, defendant offered
a reward to any person who, after purchasing and using according to
directions a ~ertain remedy, should contract influenza. Plaintiff used
the remedy, and thereafter, in spite of its supposed powers, contracted
influenza, and sued defendant for the reward. The court held that
this was not a wagering contract, and not without consideration, which
was furnished by the purchase and use of the remedy, and that therefore she was entitled· to recover.
Minton v. F. G. Smith Piano Co., 36 App. D. C. 137 33 L. R. A.
(N. S.) 305, is precisely in point. The defendant offered, by publishing in the Washington Post and other newspapers, a prize consisting
of a piano of a value of $675.00 to whoever rightly counted the dots
in the advertisement. The plaintiff accepted the proposition by rightly
counting these dots. The prize was refused him because his answer
was not as neatly and legibly written as was the one for which the
prize was awarded. In an action for breach of contract, it was held,
that a valid contractual relation had been established. In the opinion
it is said:
"The advertised offer of a reward or premium for the
performance of a specified act is a proposition submitted to
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all persons who may accept and comply with its condition.
Until accepted, it may be withdrawn; but when accepted it
becomes a binding contract between the proposer and the
acceptor, who shall have performed the service or done th~
act required." Minton v. F. G. Smith Piano Co. ( 36 App.
D. B. 137), 33 L. R. A. (N. S.) 305.

Holt v. Rural Weekly Co., 173 Minn. 337 (1928), 217 N.
W. 345 is precisely in point. The defendant published *what
is termed a mystery puzzle, offering a prize of $1,000.00 to the
contestant who furnished the largest list of words formed from the
letters in the name, "Mary Pickford." The prize was awarded to one
France. Holt claimed to be the winner and brought action for
damages for breach of contract. From a directed verdict in the trial
court, Holt appealed. It was held, that under the rules of the contest
plaintiff was winner; that the contest was not contrary to law and was
valid.
One of the defenses interposed was that the prize was contrary to
a Minnesota statute prohibiting any person from offering prize for
purpose of inducing subscription to a publication. It was held that
this statute was not violated. Another defense was that no valid
contract had been made. In dealing with this ]_)hase, the court said:
14*

a

"Defendant insists that the court was correct in holding that plaintiff had failed to prove the charge of fraud,
but apparently recognizes that plaintiff was not required to
prove fraud to establish his cause of action, and makes no
argument to that effect. The offer was open to everyone.
If plaintiff performed all the requirements of the offer in
accordance with the published terms, it created a valid and
binding contract under which he became entitled to the
promised reward. 23 R. C. L. 1118, 1120 Par. 7 and 9;
ll!f ooney v. Daily News, 116 Minn .. 212, 133 N. W. 573, 37
L. R. A. (.N. S.) 183 (this case was prior to the enactment
of section 10497, G. S. 1923 Forsythe v. Mername, 113
Minn.· 181, 129 N. \V. 134. Plaintiff's claim rested upon
fraud. If the judges had determined the facts for themselves and the proposition had declared that their determina-
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tion should be final and conclusive, the claim of fraud might
have become important in the absence of demonstrable mistake or the application of an erroneous rule of law."

Applying the principles enunciated by the foregoing authorities,
the defendant by making the offer of one New Model Ford car
15*
to anyone who would attend the sale *became bound upon acceptance of the offer to comply with his contract. The plaintiff acting upon the offer thereby accepted it and a binding contract
was made. Her attendance at the sale and her acceptance of the offer~
under the authorities, was ample consideration for the contract.
We submit that under the law the court erred in sustaining the
demurrer to the notice~ and for this the judgment should be reversed
and the cause remanded.
Wherefore your petitioner prays that a writ of error to the judgment aforesaid be granted and that the judgment be reversed. And
the petitioner will every pray, etc.
MRS. N. S. MAUGHS.
By Counsel.
R. G. DEANE,
McCUE & McCUE, P·. q.
July 28, 1930.

The undersigned counsel, practicing in the Supreme Court of
Appeals, hereby certify that in their opinion, respectively, the decisions
and judgment above complained of should be reviewed and reversed
by such court.
R. G. DEANE,
McCUE & McCUE, p. q.
Writ of error granted and supersedeas awarded.
Bond $250.00.
GEORGE L. BROWNING.
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*VIRGINIA:
In the Circuit Court of the County of Albemarle.

MRS. N. S. MAUGHS ....................... Plaintiff-in-Error

v.

Transcript of Record

H. P. PORTER ........................... Defendant-in-Error
McCUE & McCUE and
R. G. DEANE,
Counsel for Plaintiff-in-Error,
Charlottesville, V a.
ALLEN, WALSH.& WADDELL,
Counsel for Defendant-in-Error,
Charlottesville, V a.
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*VIRGINIA:
In the Circuit Court of Albemarle County.

MRS. N. S. MAUGHS .............................. . Plaintiff

v.
H.

P.

Notice of Motion
PORTER .. ~ ............................... Defendant

Pleas be~ore the Circuit Court of Albemarle County, February
term, 1930.
BE IT REME1\1BERED, That heretofore, to-wit, on the 1st day
of January, 1930, came the plaintiff, Mrs. N. S. Maughs, in the above
entitled action, and caused to be returned to the Clerk's Office of the
Circuit Court of the County of Albemarle her notice of motion for
judgment against the defendant, H. P. Porter, returnable before said
~ourt on the 3rd day of February, 1930; which said notice, having
been duly executed upon said defendant and returned within the time
required by law, is in words and figures following, to-wit :

.16
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*NOTICE OF MOTION

Take notice that on the third day of February, 1930, the undersigned will move the Circuit Court of Albemarle County, Virginia, at
Charlottesville, for a ju?gment against y~u for the sum of four
hundred sixty-orie ($461.00) dollars, with interest at the rate of six
per cent. (6 per cent.) per annum, from October 31, 1927, due ~y you
to the undersigned by reason of the following facts:
That on October 11, 1927, the defendant caused his duly authorized agent to insert in the Daily Progress, newspaper published in the
city of Charlottesville, Virgiina, the following notice:

a

"New Model Ford Free"
"At the auction, fifty (50) beautiful residence lots Fry's Spring,
Thursday, October 13, 1 :30, on time. Every white person over sixteen ( 16) years of age has an equal chance at th~ New Ford regardless of buying or bidding. Come to the auction of Oak Lawns."
The undersigned is a white person over the age of sixteen ( 16)
years. She saw the above writing and other notices of sale and attended the sale, that was held on the aforesaid date, in reliance thereon. That the defendant distributed a slip of paper to every white
person over the age of sixteen ( 16) present, upon which slip the defendant's auctioneer told every holder to place his or her name upon
the ·same. Whereupon the undersigned did place her name upon the
said slip and deposited it in the box held by the auctioneer, at .the ·
request of the auctioneer, and upon the drawning of the said
19*
slip from said box the undersigned was *adjudged winner of
· the car. Whereupon the auctioneer ·in defendant's presence
stated that the undersigned as winner should pay the drawer five dollars for her services in drawing the lucky number. The undersigned
gave the drawer a check for five ($5.00) dollars which was duly paid
and cancelled. And a short time thereafter the undersigned built a
garage within which to store the new car. The undersigned has upon
numerous occasions demanded the New Ford .or its value in money of
the defendant, and the defendant promised her on those occasions
that he would deliver the car to her. The purchase price of the New
Ford car at the date of the aforesaid sale was four hundred sixty-one
($461.00) dollars. The defendant placed an order for the New
Ford for the undersigned with the Albemarle Motor Company, and
when the car was ready for delivery he refused to pay for the same.
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Wherefore, judgment therefor will be asked at the hands of the
said court at the time and place hereinabove set out.
Given under my hand, this the 21st day of December, 1929.
Respectfully,
MRS. N. S. MAUGHS,
By Counsel.

R. G. DEANE,
McCUE & McCUE, p. q.
20*

*AND BE IT FURTHER REMEMBERED, That on
another day, to-wit, on the 8th day of February, 1930, came the
defendant, H. P. Porter, by counsel, and· filed in the Clerk's Office of
the aforesaid court, his demurrer in writing, alleging grounds offered
in support thereof, to said plaintiff's notice of motion herein; which
said demurrer, with grounds, is in words and figures following, to-wit:
21*

*DEMURRER
February 8, 1930

Defendantdemurs to the notice of motion in this case and says
that the same is not sufficient in law, and for grounds of demurrer
says,
( 1) That the matters and things alleged in plaintiff's notice of
motion fail to show a sufficient consideration for defendant's promise
and that defendant's promise is medum factum and unenforceable;
(2) That insofar as there was any consideration for defendant's promise, the scheme alleged in notice of motion is a lottery or
raffle and any contract which might otherwise arise is illegal and
unenforceable.
ALLEN WALSH & WADDELL, p. d.
22*

*ORDER
February 28, 1930

This day came the defendant, by counsel, in the above entitled
action and filed his demurrer to said plaintiff's notice of motion herein
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setting forth the grounds relied upon in this demurrer. And likewise came the plaintiff and filed in open court her joinder in said
demurrer.
And the Court, having fully heard the argument of counsel upon
said demurrer and being of the opinion that said plaintiff's notice of
motion fails to state an action deemed sufficient in law, doth sustain
the said demurrer and doth order that the said defendant recover of
the plaintiff his costs by him about his defense herein expended.
To this action and ruling of the Court in sustaining the aforesaid
demurrer the plaintiff, by counsel, excepts.
JOHN W. FISHBURNE, Judge.
23*

*VIRGINIA:

In the Clerk's Office of the Circuit Court of Albemarle County,
March 27, 1930.
I, W. L. MAUPIN, Clerk of the Circuit Court of Albemarle
County, hereby certify that the foregoing is a true, accurate and complete transcript of the record in the action at law pending in the said
court under the style of
MRS. N. S. MAUGHS .............................. . Plaintiff

v.
H. P. PORTER ...

o

•••••••••••••••••••••

o

••••••••

•

Defendant

as appears of record in my said office and whic~ I, as Clerk of said
court, have been requested, in writing, to prepare on behalf of said
plaintiff for the purpose of its presentation along with a petition for
a writ of error to the Supreme Court of Appeals of Virginia to the
judgment of the said Circuit Court therein pronounced.
And I further certify that it affirmatively appears· that counsel
for said defendant had due and legal notice of the intention of said
plaintiff to make application for the foregoing transcript.
GIVEN under my hand this 27th day of March, 1930.
March, 1930.

W. L. MAUPIN, Clerk,
By C. E. MORAN, D. C.
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*To Messrs. Allen} Walsh and Waddell} Attys} for H. P. Porter:

TAKE NOTICE:
That we are herewith enclosing you a copy of the petition to be
presented to Judge George L. Browning, in vacation at Orange Court
House on August 23rd, 1930.
Respectfully yours,
R. G. DEANE,
McCUE & McCUE,
Counsel for Mrs. N. S. Maughs.
Legal and timely service of the mailing and notice of the presentation of the within Petition of Writ of Error of Mrs. N. S. Maughs
vs. H. P. Porter is hereby acknowledged.
Given under our hands this 12th day of August, 1930.
ALLEN, WALSH & WADDELL,
Counsel for H. P. Porter.
Correct: Teste,
H. H. WAYT, Clerk.
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