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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

HENRY A. TARRALL, Plaintiff in Error (Defendant
Below),
versus

· F. D. TARRALL, SR., Defendant in Error (Plaintiff
Below).

PETITION FOR WRIT OF ERROR.

To the Honorable .Justices of the Suprerne Court of Appeals
of Virginia:

STATEMENT OF THE CASE.
Your petitioner, Henry A. Tarrall, respectfully represents
that he is aggrieved by a final judgment of the Circuit Court
of the. City of Norfolk, Virginia, entered on June 16, 1931,
in a certain action by notice of motion for judgment therein
pending, in which F. D. Ta.rrall, Sr., was the plaintiff and
your petitioner was the defendant. In this case judgment
was entered in favor of the defendant in error (plaintiff
below) against your petitioner ( defen.dant below) in the sum
of $1,000.00, with legal interest thereon and costs.
Accompanying this petition and made a. part hereof, is a
complete transcript of the record, together with the original
exhibits, which have been properly identified. by the trial
court. The page references in this petition are to the pages
of the manuscript record. The parties will be referred to
by the positions occupied by them respectively in the Courf;
bruow.
.
· This !s an action at law, by a notice of motion for judgment, brought by F. D. Ta.rrall, Sr. (the father) against
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Henry A. Tarrell (his son) to recover damages for personal·
injuries sustained by the plaintiff as a. result of an accident
which occurred on November 11th, 1930, while the plaintiff
was riding as a gratuitous guest in an automobile owned
and driven by the defendant.
The trial of the case resulted in a verdict in favor of the
plaintiff which the defendant moved to set aside and enter up
a :final judgment for the defendant, or to gran~ him a new
trial, on the ground that it was contrary to the law and evidence and was without evidence to support it (Ms. R., 11).
The Trial Court, however, overruled this motion of the defendant, and on J nne 16th, 1931, entered judgment on the
verdict (Ms. R., 104). To the action of the Court in overruling said motion of the. defendant and in entering the said
judgment for the plaintiff, the defendant duly excepted (Ms.
R., 105).
This petition presents for the review of this Honorable~
Court the action of the Trial Court in refusing to set aside
the verdict of the jury and enter a final judgment for the
defendant, or to grant the defendant a new trial.
QUESTIONS INVOLVED.
The questions involved are :

1. W11ether there was sufficient evidence to support the verdict of the jury.
2. Whether the defendant was guilty of any negligenc':
which was the proximate cause of the accident .

. 3. Assuming that the defendaJ?-t was guilty of slight ne,qltgence, whether such was sufficient to support the verdict
in favor of a g1·atuitous guest.
4. Whether the accident was due to risks which were known
to, and assumed hy, the plaintiff.

THE FACTS.
.The following facts are 1zot disputed:
The plaintiff, F. D. Tarrall, Sr., is the father of Henry A.
Ta.rrall, the defendant (Ms. R., 85). They are members of
t~e same household, living toget4er on 11th Street, in the
C1ty of Norfolk (Ms. R., 85). On November 11th, 193{),

Henry A. Tarrall v. F. D. Tarrall, Sr.

~

the defendant, IIenry A. Tarrall, the plaintiff (his fa.tb~r),
and two of the other Tarrall brothers set out on a trilJ from
Norfolk to Greensboro, N. C., for the purpose of visiting .a
younger Tarrall son who .was attending school there (1\tis.
R., 20, 32, 61). The trip 'Yas undertaken in a . four ~oor .
town Ford sedan which was owned and was betng drrten
by the defendant, Henry A. Ta.rrall (}.;Is. R., 86). F. D. Tarrail, Jr., was on the front seat next to the driver (Ms. R.,
61), on the left rear seat was the plaintiff, and on the rig!rt
rear seat was F. A. Tarrall,·another son of the plaintiff (Ms.
R., 69). The plaintiff and the other occupants of the car were
the gratuitous guests of the defendant (Ms. R., 42).
The party left the Portsmouth !ferry at appll"oximately
4:30 A. 'M. on November 11th, 1930 (Ms. R., 32, 66). At
that time the weather was foggy (Ms. R., 33, 74, 86). The distance from the Portsmouth ferry to Greensboro was approximately 256 mile·s (Ms. R., 33) and, according to the plaintiff,
the party expected to arrive a~ Greensboro in time to have
lunch with the younger Tarrall and with him go to a. footfall game (Ms. R., 32) which was scheduled to take place
''around two or three o'clock on the same day" (Ms. R.,
34). According to the plaintiff's own testimony, he knew
the weather was foggy and· damp; that the roads over 'vhich
they were to travel had curves and hills on them, and that
they 'vere more or less slippery (Ms. R.; 34).
By 8 :00 A. M. the party had reached the neighborhood of
Warrenton, N. C., and had covered a distance of 136 miles
(Ms. R., 35, 78). In the meanwhile, a short time had been
lost due to the necessity of changing a tire (Ms. R., 36)
and purchasing gas (~fs. R., 88).
Abot;tt a mile before reaching the town of Warrenton,
N. C. (Ms. R., 61), the car was proceeding down a ''long
straight grade'' (Ms. R., 83) at the bottom of which was a
sharp curve (Ms. R., 70). All of the occupants of the car
noticed the high,vay "Curve" si~ at about the same time
(Ms. R., 62, 71, 90). The defendant applied his brakes in
an effort to slow down the car so as to take the curve (Ms.
R., 90), but for some unexplained reason they did not hold
(Ms. R., 90), and the car skidded and turned over (Ms. R.,
23, 82}, due partly, at least, to the presence on the surface
of small loose pieces of broken concrete or gravel (Ms. R.,
83-84), and also probably due to the slippery condition of
the road.
, All of the occupants of the car, including the plaintiff himselt agree that the defendant wa.s not driving- too rapidly
as they approached the grade, nor had the defendant given
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them any cause for uneasiD.ess prior to the accident -(Ms:
R., 30, 38, 39, 71, 73, 81).
.
.
In our· ARGUMENT (post, pp. 11-19) we shall call the
Court's attention more in detail to the_ testimony of the sev~
eral witnesses dealing wj.th the circumstances of the accidenL

PROCEEDINGS IN THE LOWER COURT.
-

In the plaintiff's notice of motion for judgment (Ms. R., 1~
he alleged that the accident was due to th~ defendant's failura
to use reasona.hle care in the operation of his car around the
curve; that the car was operated at an excessive rate of
speed and without ke.eping a proper look out ahead for t~<.'
said curve. In his bill of particulars (:~Is. R., 5) the plai:rl-:
tiff repeated these allegations- with the added averment that
at the time of the accident the car was being driven ''in a
fog around a certain curve".
The defendant filed a plea of the general issue (Ms. R., 6),
grounds of defense, and statement of the plaintiff's negligence- (Ms. R. 7). In this the defendant denied that he wa5
guilty of any negligence, and alle·ged that the accident was
due to the slippery and wet condition of the road, and to otherconditions which were known to the plaintiff and to risks
which he voluntarily assumed.
The jury brought in a verdict of $1,000.00 in favor of the
plaintiff (-Ms. R., · 11) and. this counsel for the defendant
moved the Court to set aside and enter up a final judgment
for the defendant or else grant him a new trial, on the ground
that it was contrary to the law and the evidence, and that
under the evidence the verdict should have been for the defendant, which motion was taken under advisement by the
Court (Ms. R., 11).
· Later the Court overruled the motion of the defendant
and on June 16th, 1931, -entered a judgment for the plaintiff
in the sum of $1,000.00, with interest and costs, to which
action of the Court the defendant, by his attorneys, duly
_excepted (Ms. R., 105). After due notice the defendant's
"·Bill of Exceptions· Number One" was signed and sealeq
on July 24th; 1931 (Ms. R., 105).
. ASSIGNMENT OF ERROR.
Yottr petitioner· assigns the following a.s errors in the
action of the Cotrrt below: ·
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i. The Court erred in overruling the defendant's moticm
to set aside the .verdict of the· jury and enter up a final j udgment for the defendant, because such verdict 'vas contrary
to the law and the evidence, was without evidence to support
it, and because under the evidence submitted the jury's verdict should have been for the defendant, and the Court should
have enterecl a final judgment for the defendant.
2. The Court erred in overruling the defendant's motion
to set aside the verdict of the jury and in entering a judgment thereon, because such verdict was contrary to the law
and the evidence, was without evidence. to support it, and
because under the evidence the defendant was entitled to a
verdict and a final judgment in his favor.

3. The Court erred in not granting the defendant a new
trial on the above grounds.
SU~fMARY

OF ARGUl\fENT.

It is our position in this ca.se that the verdict of the jury
was contrary to the law and the· evidence, was without evidence to support it, and that the lower Court should havt:!
set the verdict aside and entered a final judgment in favor
of the defendant, or else should have granted the defendant
a new trial. This we shall show under the following headings:

I. The plaintiff has failed to show that the defendant was
,quilty of sufficient negligence (if any) to sustain a verdict.
in favor of a gratuitous guest (post, pp. 9-21).
II. The accident was due to risks which 'were open and
obvious to the plaintiff, and which were known to, anil a.c;.~umed by, him (post, pp. 21-23).
ARQ:llfENT.
POINT I.
The pla:intiff has failed to show that the defendant was
guilty of sufficient nc~gligence (if any) .to s~tstain a ?Jerdict
in favor of ·~ gratuitou~ guest~

At the outset of t~e disq-qssion of thi~ phase of the case,
we .desire .to call to the Court's attention certain circum-
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stances which make it important that this record receive
a most careful consideration.
As we have said, not only was the plaintiff a gratuitous
guest of the defendant (M_s. R., 42), but they occupied the·
relation of father and son respectively (Ms. R., 85), and resided in the same home (Ms. R., 85).
It developed a.t the trial that the defendant was covered
by liability insurance (Ms. R., 92). The attitude of the defendant, himself, was obviously in favor of the plaintiff, as
is shown by his admissions that his testimony at the trial
(in favor of the plaintiff) was inconsistent ,vith what he had
previously told counsel for the Insurance Company (Ms. R.,
87, 88), whose duty it was to defend him.
The trial, therefore, developed into a contest between the
occupants of the car (including both the plaintiff and the de-·
fendant) on the one hand, and the Insurance Company on
the other, with the result before the jury a foregone co!t-·
elusion.
It is elementary that the fact that an accident occurred
and the plaintiff was hurt does not entitle him to a verdict.
The basis of the plaintiff's claim was the alleged negligence
of the defendant and the burden was on the plaintiff to prove
this negligence by a. preponderance o£ the evidence.
Boggs vs. Plybon,

Va.

, 160 S. E. 77, 79.

We submit that a reading of the evidence in this case wilr
show that the plaintiff has failed to sustain this hnrden,
and that the defendant was not guilty of any negligence
which was the proximate cause of the accident.
But even if it be assumed, for the purpose of argument~
tha.t the record does show that the defendant was guilty of
some negligence, we further submit that it fails to disclose
that the plaintiff has proven that the defendant was guilty
of sufficient neglige1we to sustain the verdict in favor of u
,qratuitous guest. In other words, the negligence (if any)
of the defendant, as sho"\\?Jl by the record, is so sli,qht as to
be insufficient to sustain a verdict under the rule recently
laid down by tl1is · Honorable Court, speaking through ,Justice Holt, in Boggs vs. Plybon,
Va.
, 160 S. E. 77,
81, where it is said:
''But justice requires that to make out a liability in r-ase
of a !l.ra.tuitous undertaking the plaJintiff o?t,qht to prove a
'matenally greater de,qree of negligence than he has to prove
where the defendant is ·to be paid for ·doing the same thing.

•

I
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. With this we are in accord, and it is of small moment
whether we hold that 'gross negligence' was necessary or
that small care was due.'' (Italics ours.)
Let us examine the testimony of the several witnesses in
regard to the accident and what took place just prior thereto.
;;'.''

The plaintiff testified as follows (Ms. R., 22-23):

I

'' Q. Now, Mr. Tarrell, just tell his Honor and the j nry
just how that accident occurred and why it occurred so far
as you know?
A. I can't do it, Mr. Chapman, because I don't know. I
don't know how it occurred.
Q. Well, just tell what happened 1
A. Well, I lmow when we were going down hill the boy
called the driver's attention to the fact that there· was a
curve and I noticed he was manipulating the car or doing
something. The two boys on the front seat were talking aucl
the driver finally said 'Here she goes, boys, and I can't do
a damn thing to stop her'. But, previous to him sayingthat, the rear end of the car had kind of shipped around
to the left and then the car turned over.
Q. At just what point on the highway then was the automobile when he stated that he could not control it?
. A. I could not say that, Mr. Chapman. I don't think I
could be accurate about it. It was on the down-grade and
the car turned, I guess, I could not say, it must have been
on the curve when it turned over from the evidence there.
I could not say the exact position because I really don't.
know. I don't know when it turned.
Q. State whether or not it was any appreciable length of
time between the warning and the time that he remarked
it was out of control?
A. Just time enough for him to say 'Here she goes, hoys,
and I can't do a. damn thing to stop her' ; right along then.
Q. What took place with the automobile then 7
A. Why, it turned over and drifted, or slid, I don't know
which, up against that wire fence and knocked a coupltl of
the posts over, and there was a creek down there about
twelve or fifteen feet drop, I guess.''

.Again he says (Ms. R., 29):
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'' Q. What was the condition· of the weather at the time
of this accident Y
· -'
A. Foggy.'~
He further testified on direct examination (Ms. R., 30 J ~

"Q. State whether or not there had been anything up to
that time in the manner in which he was handling the automobile or the rate of speed at which he was going, to suggest
to you that be was careless Y
· A. None a;t all." (Italics ours.)
On cross examination he testified (Ms. R., 38-39}:

"Q. Yon never mad~ any objection to the speed np to tl1e
time of the accident, did you f
A. No, I had no reason for it.
Q. You did not think he was driving too fast f
A. No, I did not thiilnk he was driving too fast. (Italics
ours.)
Q. Yon did not think he was driving too. fast when you
had .the accident?
A. He was not driving when we had the . accident. TJ1e
car was out from under control. If he had been driving
I don't think we would have had an ·accident.
Q. You charge him with carelessness. What did he· do 1
A. Letting the car get out of his .control, or something.
Q. What did he do, was he driving too fast, did he .tnh·
his hand off the steering wheel Y
A. He WCIIS not driving too fa$t. When the car got away
from him and started down the hill it went .too fast. That
is when it werit too fast. (Italics ours.)
Q. It was a gradual grade down there?
A. A right good grade down there, I think. .
Q. You don't think he was driving too fast?
A. No. (Italics ours.)
.
Q. You don't think he was driving too fast when the car
turned over Y· ·
.
. .
· A. I .do not really believe he was driving when .we had
the accident." . ·
· ,. ,
,
Now this is the testimony of the plaintiff hi:rnself.. It will
be observed that he charges the defendant with no specific
negligence. He repeatedly states that the defendant was not
driving too fast. He does not claim that the car was de-

Henry .A. Tarrall v. F. D. Tarrall, Sr.

9

fective; that the defendant was asleep; that he failed to steer
the car correctly; that he failed to apply the brakes, or that
he was in any otlier way inattentive to his duties. 1-Iis only
charge of negligence_ is the defendant's "Letting t.he car
get out of his control, or something". (Italics ours.) (].,f s.
R., 39.) "Or something" just about describes the plaintiff's
idea of the defendant's negligence !
Is this proof of "g1·oss negligence"? Is it proof of any
negligence? We submit that it is_ not. It is pure speculation.
And be it remembered that this Court has said in Ma.~sie vs.
Firmstone, 134 Va. 450, 462, that a plaintiff is bound by his
own testimony where it is in conflict with that of the other
witnesses.
See also Maryland Casualty Co. vs. Cole,

Va.

'158

S. E. 873, .877. .

But the testimony of the other witness~s is about the same.
Frank Tarrall, Jr., who was riding on the front seat (1\-fs. R.,
61) with the defendant, thu$ describes the accident (1\fs. R.,
61-62):
'.'A. We were proceeding to Greensboro, N ortb Carolina,
and we were just outside of Warrenton. We approached a
curve on a down gr~de and I saw the curve and I turned to my
brother and sai(l 'Curve ahead'. The next thing- I knew
he said something about he could not handle the car, it was
out of control, and the next thing I knew the car was on
top and we were all climbing out. • ~ •
Q. You say you warned him that there was a curve ahead~
A. Yes, sir, I saw the curve.
·· Q. What did he do 1
A. I don't know. What do you mean by what he did t
Q. Did he slack ~p or increase his speed or what 1
· A. Things ha.ppened so fast after that. T.he car started
lunging. I would no~ try to say what happened. I dneked.
I ducked my head when I felt the car was going.''
F. A. Tar~all, who was· riding on the right rear
R., 69), testified (1\fs. R., 71) :
·
. .

s~at.

(1\f s.

'' Q. Well, did you observe how Mr.. Henry. Tarrall 'vas
driving, with reference to his speed and the "'ny he handled
:
·
the car approaching that curve?
A. No, I did not. (Italics ours.)
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Q. What, if anything, was said there with reference to his
·
driving and his approching the curve?
A. On the approach to the curve~
Q. Yes.
A. I was sitting on the righ~ hand side looking out of the
right window and I saw the State Highway sign with 'Curve'
on it and I merely remarked' Curve'. And we had just gone
past the sign like that and Frank jarred Henry and said
'Curve'.
.
Q. Then wha.t happened 1
A. Then Henry said 'Boys, I can't hold her'~ or s,ome such
·
remark, and then the car turned over.''
Again he said (Ms. R., 73):

'' Q. Did you have any occasion to say anything to him
about the way he 'vas driving or the way he was driving the
car?
A. No, sir. I had absolute confidence in his ability as a
driver. • 9 •
Q. How fast would you say, if yon know, was he driving
when he approached the curve 1
A. I would not say how fast he wa.s going. I was in
the back sea.t, and it is impossible for any one to determine
the speed of the car from the rear seat.
Q. Well, about how fast would you say?
A. I could not answer that question intelligently."
On cross examination he admitted (Ms. R.,

83-84~ •

'' Q. Yon say on this road there were some broken pie·ces
of stone tha.t automobiles had probably carried from another
road over this concrete 1
A. From the left, yes, sir.
Q. And that, of course, naturally made the car -skid when
it went around the· curve, didn't it 1
A. I imagine that had something to do with it.
Q. You could not see that three hundred yards away?
A. Yon could not see that from up the road, no, sir.
Q. You could not see that until you got right on it f
A. Yes, sir.''
The defendant's testimony is practically the same.
said (Ms. R., 90) :

He
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"A. I was going down the road about forty-five miles an
hour.
Q. How long had you been driving at that speed prior to ·
this accident Y
A. I suppose probably five or six miles.
Q. You had been driving all the way, up around forty-five
miles, hadn't you 7
A. Around forty, between forty and forty-five, yes, sir.
Q. And everybody in the car knew that didn't they Y
A. t suppose so. I don't know what they knew.
Q. Tell what happened 7
A. Frank called my attention to a curve which was this
curve in the picture here and I took my foot off of the gas
and at that time I was at the top of this curve. Now: this
road that leads to this curve is a down grade and the curve
is almost identical to the turn at Ghent Bridge on the other .
side, the Mowbray Arch side. There is a road that runs
at the bottom of this curve, banked the same way that the
hill is. This road that we turned over on is a new road that
had been put in. The road at the bottom of the hill is just
the same as on the grade. This other road meets it in tltis
manner (indicating). I got to the down grade of this hill and
the car started swinging and I told them, I said 'Fellows, I
don't know what it is, but the brakes won't hold and I can't
do a damn thing with it'. And by the time I got those
remarks out of my month the car turned over."

r.;·y. . .

The situation here is almost identical to that in Bo.IJ,QS
vs. Plybon,
Va.
, 160 S. E. 77, where the driver of
a car was sued by his gratuitous guest for injuries received
'vhen the car upset. There, as in the case at bar, the weat11€~r
was foggy and murky, the road was slippery, and the accident occurred on a down grade at the base of which waR a
900 foot radius curve (in the case at bar the· curve was
much sharper, having a 300 foot radius (Ms. R., 70). In the
case cited the driver drove too close to the edge of the concrete, the wheel struck the soft shoulder, and in trying to
get back on the road the driver lost control of thA car and
it upset. This Court denied a recovery to the plaintiff
on t~e ground that the defendant was guilty of only sli,gl,,t
neghgence.
.
We submit that the reasoning in this case applies to the
case at bar; that the record discloses that the defendant
was guilty of only slight negligence, if, indeed, any negligence
~t all; that he was certainly not guilty of ''gross negligence'',
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or sufficient negligence to sustain 'a recovery" by a gratuito-us,
guest, and that th~ Lower. Qop.rt sh.9uld ~av~ ent~red -~ ·fi~.al
judgment for the derendant. ·
·
.
..
We do not know wha.t was the cause of the accident. It'
may have been the fact" that the brake~- fail~d to· work,. or
that the wet and'slippery condition of the road, or the _broken
pieces of stone on the pavement, caused the car to skid~
All of this
~~e speeulation and_ is ins_ufficient to sustain
a verdict.
· ·

is

· As this Gourt said in- Chesapeake Western Ry.. Oo. vs.
Shiflett, 118 V ~· 6~, 71, speaking through Judge I{elly:
"A d~mand fqr da:$ages for an _alleged wrongfuJ act does.
. not reach t]le ·prov4lce ·o( the ji~:ry,. if .there is no eVidence
of negl~gence, or if th~ evid.ence only suggests the possibilil:lf
of negligence, or i~· as consistent with the absence of all neg-:
ligence as witli. its existence. The. Court has no right to allo'v
t~e· jucy_.to a.ct ~n ·a··niet:e snrm_ise or conjecture." (Italics
···
ours.)
We submit, .therefore, that since the plaintiff had failed
to prove that this defendant was guilty ·of sufficient (if anlr)
negligence to sustain a 'Qerdict in favor of a gratuitou.~ ·_qtte.t;f,p
the Lower Court erred in not setting aside the verdict and
enteri~g. :a -~n_al j~4~~nt ~or the_ def~ndant...

POINT IT.
· The acc~dent was ·aue to rislcs which were open ancl ob1.1iMts

t~ the plaif!tiff., a;nd ~chich were. known to, and assttmed by,

h

~m.

- The record shows that the plaintiff and his companions left
Portsmouth at 4:30 A. ·M. bound for Greensboro, N. C., a
distance o£- approximately 256 miles (Ms. R., 32, 33): They
1V'ere scheduled to reach their destination in tinfe to see youn.'~
Tarrall, have lunch with him; and attend a football ¢an1a
py 2:30. P. M. on the· same -day {Ms. R:, 32):· .The weatlier
was foggy._ {Ms. R., 33; 74; 86) and the plaintiff ·admitted
that he knew that .the·roads were more or less ·s1ippe.rv. ·(!fs;
R., ~4). He .was a man of -s.ixty years of age {Ms. R~,--;19);
an Inspector in the En·gineering ·Department of the D. S.

Henry A. Tarrall v. F. D. Tarrall, Sr.

13

Government (Ms. R., 19), and presumably was a person above
the average intelligence.
He is bound to ha.ve lmown that this trip under these eircumstances was fraught with danger if the party was to maintain the schedule they had planned.
According to his own testimony the car in which he was
riding descended a hill at the bottom of which was a. sharp
curve (probably obscured by the fog then existing according
to his bill of particulars (Ms. R., 5), as well as his own testimont (Ms .. R., 29), skidded and turned over.
We submit that this was a risk which was open and obvious to the plaintiff, a risk which he should have anticipated~
a risk which he voluntarily assumed (because there was no
duty on him to undertake this trip under these circumstances
and in this manner), and that by reason whereof his right
of recovery should be denied.
In Boggs vs. Plybon, . Va.
, 160 S. E. 77, 79 (supra.),
this court has said that a gratuitous guest ''takes a car as
he finds it'', that is, he assumes the risk of any defect in the
car unknown to the owner.
We submit that the same principle applies to the highways
over which the guest is transported. He surely assumes the
condition of the road when he knows its condition to be wet.
damp and slippery.
·
And be it remembered that F. A. Tarrell, one of the plaintiff's own witnesses, testified (1\Is. R., 83) that there wert
some broken pieces of stone on the highway ·which probably
caused the car to skid, a most plausible explanation of the
cause of the accident and one involving no negligence on the
part of the driver of the car, since the same witness snirl
this condition could not be observed by the driver "until
you got right on it" (Ms. R., 84):
If a gratuitous guest assumes the risk of defects in th&
owner's car (Boggs vs. Plybon,
Va.
, 160 S. E. 77,
79), he surely assumes the risk of defects in the highway.
We submit, therefore, that the Lower Court erred in uot
setting aside the verdict of the jury and entering final judgment for the defendant on the ground that the accident wn::,
due to risks which were known to, and assumed by, the pJan1..
tiff.
.
.
CONCLUSION AND PRAYER.
We respectfully submit ·that the. verdict of the jury was
contrary to the law and the evidence because:
·
·
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(1) The plaintiff failed to prove that the defendant was.
guilty of any negligence, and certainly not sufficient negli,qence, to sustain this verdict in favor of a gratuitous guest;
( 2) The accident was caused by risks which were known.
to, and assumed by, the plaintiff.

The Trial Court, therefore, erred in overruling defendant's.
motion to set aside the verdict and enter up a final judgment
for the defendant, or else grant the defendant a new trial.
For the reasons hereinabove set forth, and for other errors
apparent in the record, your petitioner prays that this Honorable Court will grant unto him a writ of error and supersedeas
to the said judgment herein complained of, that this Honorable Court will review and reverse the said judgment, and
enter a final judgment in this cause for your petitioner, or
else that your petitioner may be granted a new trial in this
cause.
COPY OF PETITION DELIVERED TO OPPOSING
COUNSEL.
Before this petition for a writ of error and sttpersedea.c;
was presented to a Justice in vacation, or to the Court in
term, or was filed with the Clerk of this Court, a copy thereof was delivered to Semmes Chapman, Esquire, opposing
counsel, in the City of Norfolk, Virginia, on November 25th,
1931.

Should opposing counsel file a reply to this petition .in
writing, counsel for the petitioner desires to state orally their
reasons for reviewing the decision of the Lower Court, at sneh
time and place as may be fixed by the Court, or by one of
the Justices.
Your petitioner hereby adopts this petition as his opening
ln·ief should the writ herein prayed for be grante(l.
HENRY A. TARRALL,
By: VANDEVENTER, EGGLESTON & BLACK,
His Counsel.
I, J. W. Eggleston, an attorney practicing in the Supreme
Co\ut of Appeals of Virginia, do hereby certify: that in my
opinion the judgment complained of in the foregoing petition
should be reviewed by this Court.
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Dated at Norfolk, Virginia, this 25th day of November,
1931.
J. W. EGGLESTbN.
Received Dec. 1, 1931.
H. S. J.
Writ of error allowed and supersedeas awarded. Bond,
$1,250.00.
JOS. W. CHINN.
December 19, 1931.
Received Dec. 21, 1931.
..
~~...;..,.,.p.. . .

-·

H. S. J..

··~

VffiGINIA:
Pleas before the Circuit Court of the City of Norfolk,
at the Courthouse thereof, on Friday, the 24th day of July,
in the year of our Lord, nineteen hundred and thirty one.
Be it remembered, That heret<>fore, to-wit: In the Circuit
Court aforesaid on the 13th day of April, in the year, 1931;
came the plaintiff, F. D. Tarrall, Sr., and docketed his notice
of motion for judgment against the defendant, Henry A. Tarrall, in the following words and ~o-ures, to-wit:
Virginia:
In the Circuit Court of the City of Norfolk.
F. D. Tarrall, Sr., Plaintiff,
vs.
Henry A. Tarrall, Defendant.
NOTICE OF :hfOTION FOR JUDGMENT.
To: Henry A. Tarrall,
135 W. 11th Street,
Norfolk, Virginia.
Take Notice That the undersigned will on the 13th day of
April, 1931, at 10 o'clock, A. M. or so soon thereafter as he
may be heard move the Circuit Court of the City of Norfolk,
Virginia, for a judgment against you for the sum of twelve
thousand five hundred ($12,500.00) dollars, which sum, at
the least, is due and owing by you to the undersigned, for the
damages, wrongs and injuries hereinafter set forth,
page 2 ~ to-wit:
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That heretofore, to-wit: On or about the 11th day of No:vember, 1930, you were the owner, driver and operator· of a
certain automobile or motor vehicle, in which the undersigned
was riding as a mere guest, and invitee, and over which he
exercised no control, which said automobile or motor v.ehicle
was driven-and operated by you along, upon and· ov~r a cer~
tain curve in a certain public highway in W a.rren County;
in the State of North Carolina, at its intersection with a
certain other hig·hway near the said town of Warrenton in
/ ; said County a_nd State ; that it therefore became and was your
'/ duty to use due diligence and reasonable care ·and caution
in the running and operation of the said automobile or motor
vehicle for the safety and protection of the undersigned, to
run and operate said automobile or motor vehicle around said
curve at a reasonable rate of speed, and to use reasonable
care generally in the operation of the said automobile or
motor vehicle and bring and lreep same under careful and
complete control so that the undersigned 'vould not be inJured while riding with you as your guest and invitee.
Yet not regarding your sa.id duty .in that behalf but wholly
disregarding the same, you did not use reasonable care and
caution in the running and operation of your said automobile or motor vehicle around said curve, and did not operate
same around said curve at a reasonable rate of speed, and did
not bring an keep same under careful and complete control
in approaching said curve in said public highway, but on tl10
contrary wrongfully, negligently and carelessly, on the day
aforesaid, did then and there run and operate said
page 3 ~ automobile or motor vehicle along, upon and around
said curve in said public highway carelessly, anrl
negligently and at a great, unreasonable and excessive rate of
speed witJlo~t keeping a proper lookout ahead for said curve
in ~id road or public highway.
By means of your sg_id wrongful acts, neglects and faults,
and without fault or neglect ·on my part on or about the 11th
day of November, 1930, in the County and in the State aforesaid, the said automobile or motor vehicle in which the undersigned and you were riding was driven by you in and
along;· upon and around said curve in said road or public
highway, at its intersection with another certain highway i.,
said County and State, near the town of Warrenton, in such
a.n ·l!nskill!ul_ and .negligent manner, and so .recklessly and
negligently ·and Without regard to the safety of the undeJ·Aigned ·Or to the· aforesaid curve in said public highway or to
the· width or c·ondition of said pubUc highwa~ .at said curv~,
that you caused said automobile or motor vehicle to capsize

(J
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and turn over and violently throw me out of said motor
vehicle and upon the hard surface of said public highway
and fall upon me with great force and crushed, bruised, tore
a.nd lacerated my body, chest, and neck, and did brake my
left a.rm and left shoulder and painfully injured me in my
head, shoulders, back, arms, legs and all parts of tny person,
causing me permanent and incurable injuries, and to become
partially deaf and caused me to lay out, expend and become
li~ble for large sums .of money in attempting to be cured
my said injuries, to-wit, the sum of$
; and injured
my nervous system and incapacitated me to perpage 4 f form my USUal a.n.d customary duties in my la\Vful
occupation of inspector of dredging operations for
the United States Government Department of Army Engiuee-rs, and caused me to suffer great pain and anguish and
deprived me of great profits which I would otherwise have
made in my lawful occupation, to-wit: as inspector of dredging operations for the United States Government, Department
of Army Engineers; To my damage in the sum of tweh-·::
thousand :five hundred ($12,500.00) dollars.

or

F. D. TAR-RALL, SR.

By SEMMES CHAPMAN, Counsel.
And thereupon in the said Circuit Court aforesaid, on t} .•
said 13th day of April, in the year, 1931, the following order
was enterP.rl ~
Upon the :motion of the plaintiff, it is ordered that this
notice of motion be docketed. And thereupon came as we11
the plaintiff, by his attorney, Semmes Chapman, as the defendant, by l1is attorneys, Vandeventer, Eggleston and Black,
and. thereupon.the said defendant pleade.d the. gen~ral. issue,
to which the plaintiff replied generally, and. issue is joined;
and thereupon on· the motion of the said plainHff, the said
def9~dant is r~quired to .file herein a.statement of his.grounds
pf defence;. and upon like motion of the said. defendant the
s~id plaintiff is required to file herein a bill of the particulars
~f his claim; and the further hearing is continued.
•

page 5 }

•

•

0

•

And at another day- to-wit: .In the Circuit Court
nforesaid on the 6th day of ·May, in the year, 1931.

This day came again the plaintiff. by his attorney, Semmes
Chapman, a.nd with leave of court :filed herein the bill of the ·
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particulars of his claim; and the further heariug is continued.
The following is the bill of particulars referred to in the
foregoing order :
Now comes the plaintiff, by counsel, and states that the
particulars of his claim, in addition to what is set out in the
::notif'!~ of motion in this case, are the follc,ving, to-wit:
That the defendant invited the plaintiff to ride with him
in his automobile on the 11th day of November, 1930; that the
defendant drove his said automobile in 'vhich said plaintiff
was riding as a mere guest and invitee, and over which he
had and exercised no authority or control, in a fog around
a certain curve in a certain highway, in the County of Warren,
in the State of North Carolina, near the town of Warrenton
in said County and State, at an excessive, dangerous and
unlawful rate of speed and did not use reasonable care in
driving said automobile around said curve and thereby caused
said automobile to capsize and turn over, and throw me out
upon the hard surface of said highway and fall upon me and
injure me in my bones, head, arms a.nd shoulders, and ca1:1sed
me to become partially deaf, and broke my left
page 6 ~ shoulder and permanently injured my said shoulder
and my left arm and caused me to lose wages for
months and to spend and become liable for large
sums of money in endeavoring to be healed and cured of my
said injuries; To said plaintiff's damage in the sum of twelve
thousand :five hundred ($12,500.00) dollars.
F. D. TAR.RALL, Sn.,
By SEMMES

CHAP~fAN,

Counsel.

And at another day, to-wit: In the Circuit Court aforesaid, on the 19th day of May~ in the year, 1931.
This day came again the defendant, by his attorneys, Vandeventer, Eggleston and Black, and with leave of court filed
hereiJ! his plea of the general issue, his statement of his
grounds of defence, and his special plea number one; and
the further hearing is continued.
The following is the plea of the general issue referred to
in the foregoing order:
·
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The said defendant, by- his attorneys, comes and says that
be is not guilty of the premises in this action laid to his
charge in the manner and form as the plaintiff hath alleged
in his notice of motion for judgment. And of this the said
defendant puts himself upon the country.·

VANDEVENTER, EGGLESTON & BLACK, p. d.
page 7 }

The following is the grounds of defence referrecl
to in the foregoing order:
.\

The said defendant, by his attorneys, comes and says that
his grounds of defense to the above entitled action are as
follows, to-wit:
The said defendant will rely upon his plea of the general
issue and all special pleas filed in this case and all matters
provable thereunder, and ·denies that he, the said defendant,
was guilty of any negligence which was the proximate cause\,
of this accident.
In addition to the above mentioned defenses, the defendant states that he will rely upon the negligence and/or con·tributory negligence of the-plaintiff as a defense to this suit.
The defendant alleges that the particulars of the plaintiff's
neglig·ence and contributory negligence are, among others>
as follows:
At the time of the accident mentioned in the plaintiff's
pleadings he was riding in an automobile which was beinr..
operated and controlled by the said plaintiff and the said
defendant jointly, and if the said accident was due to the
negligence of anyone it was due to the negligence of both the
plaintiff and the defendant in their joint operation and control of the said automobile, and such joint negligence of the
said plaintiff and the defendant will bar the plaintiff's repovery in this case.
The said defendant alleged that the said plaintiff himself was guilty of negligence and/or contributory
page 8 } negligence in the following further particulars, towit:

The said plaintiff failed to exercise ordinary care for hiR
own safety, and failed to exercise such care for his own
safety as was required by the exigencies of the situation.
If the defendant ·was negligent, as alleged by the plaintiff,
then the plaintiff himself acquiesced and participated in the
said defendant?s negligence and assumed all of the risks in-
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cident thereto. If the defendant was guilty of· the ·.neglige~- ~
acts charged to him in the plaintiff's pleadings, then such
negligence was obvious and known to the plaintiff,. or should
have been known to him, and the plaintiff ~as guilty of
negligence in continuing to· ride with the defendant after
he had full knowledge of the defendant's said n~g}igencc
an.d he, t.he said plaintiff, assumed all the risks incident
thereto. If the accident 'vas due to the negligence of the
defendant in operating his automobile at an excessive and un~
reasonable rate of speed, as alleged in the plaintiff's pleadings, then the defendant had prior to this incident and on this
trip been driving the said automobile at the same rate of
speed, all of which was known, .or should have been known,
to the plaintiff, who, notwithstanding such knowledge, continued to ride in the automobile with the said defendant
and thereby acquiesced and participated in the latter's neg~
ligence, assumed all the risks incident thereto, and was then
and there guilty of such contributory negligence as barred
his recovery in this case. If the said defendant was guilty
qf the. negligence as charged against him in the plaintiff's
. pleadings, then such negligence was known, or
page 9 ~ should have been known, to the plaintiff himself,
who, notwithstanding the circumstances, fa.iled to
'varn the said defendant .of the said negligence and failed
.to protest on acc:orint thereof, and failed to require the said
defendant to desist from such negligence, and failed to demand that he be a.Ilowed to leave the said automobile, but
on the contrary acquiesced and participated in the said defendant's negligence, assumed all the risks incident thereto,
and was himself guilty of such contributory negligence as will
preclude his recovery in this suit. The said plaintiff and
the said defendant w~re a.t the. time of the accident bound
on a long and hurried trip for their joint and mutual pleasure
over roads which the plaintiff knew were wet and slip-pery,
and which long and hurried trip the plaintiff I{new, or should
haye known, required tha.t the defendant operate the sa.id
automobile a.t a rapid and high ra.te of speed .without tJ,(•
o-pportunity of exercising .a careful lookout for hazards ill
the hig-hway. and the said plaintiff acquiesced and consented
i~ .the ..de~e~dant 's. op.eration, and ~a.nner of operation, {)f l1iH
sa1d · c~.r. over the srud wet and slippery roads, assumed ali
of ~he nsks. inciden~ thereto, and was then and there guilty
of con~ributory negligence. On this same trip and .prior to
the accident of which the plaintiff complains. and while the
ca.r ~as being ·operated jointly by the .plaintiff and.. tbe. defendant, as aforesaid, it met with an accident which put the
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plaintiff on notice that the conditions under wl1ich the car
was bei;ng operated were dangerous, and yet the plaintiff
continued to ride therein under the same conditions and acquiesced and participated in the continued operation of the
·
ca.r in the same manner and under the same conpage 1'0 } ditions, and thereby assumed the risk incident
thereto. The said defendant furt}ler alleges that
the plaintiff's said injuries arose out of the said risks,
.hazards and perils so assumed by the plaintiff. Although
the said plaintiff saw, or ought to have seen, that the automobile in which he was riding was approaching a dangerous
curve, he failed to warn the defendant of the danger and
failed to urge him to reduce the speed 'under the circumstances. The plaintiff hims.elf was guilty of contributory
negligence in other particulars which will be shown at the
trial.
VANDEVENTER, EGGLESTON AND
BLACK, p. d.

The following is the special plea numbered one referred
to in the foregoing order:
. The said defendant, by his attorneys, comes and says tl1at
the plaintiff ought not to recover in this case because the sai ,. .
plaintiff assumed the risks incident to riding in the defendant's automobile at the time and place, and under the circumstances in which it was being operated, and that his alle.~ed
i?juries arose out of and because of the risks so assumed.
VANDEVENTER, EGGLESTON AND
BL.ACI{, p. d.

And at another day, to-wit: In the Circuit Court aforesaid on the 28th day of May, in t~e year, 1931.
page 11
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This day came again as well the plaintiff, by
his attorney, Semmes Chapman, a.s the defendant,
by his attorneys, Vandeventer, Eggleston & Black, and thereupon came a Jury, to-·writ: .J. A. Da_,niel, .L. V. Carey. E. T.
Moseley, J. B. Pebworth, J. B.. Mart.in, G. F. Miller and E. W.
Allen, who were sworn to well and truly try the issue joined,
and having fully heard the evidence and argument of counsel returned their verdict in the following words a.nd figures.
to-wit: "We, the Jury, find for the plaintiff in the sum of
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one thous~nd dollars ($1,000.00). ~' A1;1,d th~r.eupon th~ s_aid
defendant, by his attorne.ys, PlQv:ed th~ court tq s~t ~sid~.
the ver.dict of the jury: on th~ grounds tha,.t it is. contr.ary to
the law and the evidence~ that 1;1nder. the. evidence the. ve,.rdict
9f the jury s.hou~d have. be~n f.or the, def~ndant, on the f:t:~rther,
ground that th~ co~rt ~r.red i:q g.r.anting e.erta.in i~stru,ctions
l?v.er. the qbjection of the defendant and in refusing to ·grant
c;~r:tain instructions offered by the def.enda:nt l!Dd that th~
court should either set aside the verdict of the Jury and enter
~'final judgment for the defendant or in alternative should
~et aside the verdict of. the jury a.nd grant a new trial; and
the further hearing of. w:hieh motion is continue.d.
And at another day, to-wit: In the Circuit C,ourt afore.on the 16th day of Jun~, in the year, 1931.
·

~a.id

This day came again as 'veil the plaintiff, by his attorney,
Semmes Chapman, as the defendant, by his attorpag~ 12 ~ neys, V ~nd~venier, Egglesto:p. and Blaqk, and th~
·
motion heretofore made herein to set aside the
verdict Qf the jury and grant -a new. trial on the grounds
that it is contrary to the la'v and the ~vidence, that undeY;"
the evidence the. v~rdice of. the jury should h~ve been for
th~. defendant, on the further grounds that the court erred
in g,rl:lnting certain instructions over the objection of the.
defendant and in refusing to grant certain instructions of·
fered by the defendant and tha.t the court should either set
aside the verdiet of. -the j.ury and enter final judgmP-nt for.
the defendant or in alternation should set aside the verdict
of the jury and grant a new trial, having been fully heard.
and maturely considered by the c_ourt is overruled, to which
action or the court in overruling_ said motion, the said defendant, by his attorneys, duly excepted. "'Wberenpon it is.
considered by the court that the said plaintiff recover of the
~aid defendant the sum of one thousand ($1,000.00) dollars,'
~s by the jury in its verdict ascertained, with legal interest
thereon from the 28th day of ~Iay, in the year, 1931, till paid.,
together with his costs about his suit in this his behalf expended, to all of w:hicl:t the. saJd d~fendant, ·b;r. h.~s. a~to,r~eys~·
<;Iuly ~x~pted.
And ther~,upq1_1 the. said derendant having signified. hi.s intention of. appl.ying to the Supreme Court of Appeals of.
Virginia for a w.rit of error and supersedeas to the fore·
ging judgment, it is ordered that execution upon said judg-·
J?ent b~ s-~lSP.ende_d fo:r. the. p_eriod of s~ty (~0) ~ays f~9~
! •

Henry A. Tarrall
y.
D.
Sr.
.
. F.
..
. Tarrall,
.
. .. '.
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the end of this term of th~ court upQn the said d\}fendant
or someone for him entering into and aclmowledging a prop.er
suspending bond before the clerk of this court in
page 13 } the penaJ.ty of twelve hundred ($1,200.00) dol:, lars, with surety to be approved ·by said clerk and
·
with condition according to law.
And now at this day, to-wit: · In the Circuit Court afore:said on the 24th day of July, the day and year first her~in
;:tbove written.
··· ·
·
·

This day came again the parties, by counsel, and the de:fendant tendered his bill of exceptions to certain rulings of
the court on the trial of this cause, which said bill of excep-:tions is marked "Defendant's Bill ·of Exceptions No. 1!?,
and it appearing to the court in writing that the opposite
party or his attorney has had reasonable notice of the tim~
~nd place at which said bill of exceptions was to be tendered
to the court or judge, said bill of e·xceptions is duly sign~,
sealed and made a part of th~ reeord o~ this cas~ with~n stxty
9aY& from the date on wh1ch final JUdgment h~re·In w.a:s
~ntered·, to-wit: ~une 16, 1931.
The following is the notice
to in the foregoing order;

~nd

bill pf

~xceptions r~ferred

·

page 14 } Virginia;
In the Circuit Court of the City of NQrfolk..

F. D. Tarrall, Senior, Plaintiff,
vs.
Henry .A. Ta.rrall, Defendant.
ON MOTION FOR JUDGMENm.

To F. D. Tarrall, Senior.,
Norfolk, Virgini~~
·'
You are hereby notified that on J'uly 24th, 1931, at ten
o'clock A. lL, or. so soon thereafter as I may be hea.rd, I
will move the Judge of the above named Court at the Court
House thereof in the City of Norfolk, Virginia, to sign the
~'Defendant's Bill of Exceptions ·No. 1 ~ ', a ~op,y of w.hic.h is
hereto attached.
· ·
··
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•·."'

Dated at Norfolk, Virginia, this 22nd day gf July, 193!.
HENRY A. T.ARR.!LL,
By~

VANDEVENTER, EGGLESTON&
BLACK,
.
His Attorneys.

Legal service of the a.bove notice accepted this 22nd day
1931.

m July,

. F. D. TARRALL, Senior,
I.

By:. SEMMES CHAPMAN,
His Attorney.
page 15
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In the Circuit Court of the City of Norfoik..
ON MOTION FOR JUDGMENT..

F. D. Tarrall, Senior, Plaintiff,
vs.,

Henry A. Tarra.U, Defendant.
DEFENDANT'S BILL OF EXCEPTIONS NO.1.
BE IT REMEMBERED That upon the trial of this cause
and after the jury have been sworn to try the issue joined,.
the plaintiff and the defendant, respectively, to prove and
maintain the said issue on their respe~tive parts.. introduced
the following evidence, to-wit:
page 17 }

In the Circuit Court of the City of N orfollr,
Virginia..

TESTIMONY.

F. D. Tarrell, Sr.,
vs.
Henry A. Tarrelt
·Before Ron. A. R. Hanckel and Jury, Norfolk, Virginia,:May 28, 1931.
·Present: Mr. 8emmes Chapman, for the plaintiff. Messrs.
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Vandeventer, Eggleston & Black (:Air. Eggleston) for the
defendant.
Phlega.r & Tilghman,
Shorthand Reporters,
Norfolk, Virginia.
~

Mr. Chapman: Mr. Gillen is expected here, but
I believe, so far as counsel is concerned, we can
agree on the pictures.
Mr. Eggleston: It is not necessary to ha:ve him here.

page 18

Note: At the conclusion of the opening statements,
Clta.pman made the following objection:

~Ir.

Mr. Chapman: May it please your Honor, I object to
the statement of counsel, I am not objecting- to whom he
represents, but to the manner in which he made the statement refen·ing to counsel's connection with the corporation
of which the defendant is an employe and in inferring that
something that should not take place has taken place in thif:
case, and I object to that statement.
The Court : That is merely, I reckon, to show bias and
not necessarily anything discreditable.
Mr. Chapman: We take exception for the reason that it is
intended to prejudice the jury. We haven't any objection
otherwise.
- The· Court: I over-rule the objection.
Mr. Eggleston: It was not intended to prejudice; it was
intended to bring out the facts in the case.
page 19

~

F. D. TARRELL, SR.,
the plaintiff, being first duly sworn, testified as

follows:
Examined by ~1:r. Chapman:
.Q. Will you please state your name?
A. F. D. Ta.rrell, Sr.
Q. Your age?
A. Sixty-one.
Q. Your residence Y
A. 135 West. 11th Street.
Q. City of Norfolk?
A. Norfolk, Virginia, yes, sir.
Q. And your occupation?
A. Inspector, United States· Army Engineers.
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Q. Mr. Ta.rrell, you have brought this action to recover
damages alleged to have been received by you by reason of
an accident alleged to ha:ve occurred while you were riding
as a guest in an automobile owned and operated by the defendant Henry A. Tarrell. Is that right Y
A. Yes, sir.
Q. When did this accident occur~
A. Eight o'clock, Novemher 11, 1930; that is A. M.
Q. And where did it occur Y
A. About within a mile of Warrenton, North Carolina.
Q. At wha.t point in the highway did it occur?
A. Well, there is two connecting highways there with a
curve and a bridge, a stone bridge across the creek.
Q. And just where did the accident occur with
page 20 ~ reference to this curve in the highway?
A. The accident occurred right at the curve
previous to approaching the bridge.
Q. How did you happen to be in that automobile Y
A. How did I happen to be in there Y
Q. Yes.
A·. Henry 'vas going down to see the boy and I wanted to
see him, and he asked me to go and see him.
Q. What boy do yon· mean Y
A. My youngest boy.
Q. Where was heY
A. Oak Ridge ~Hlitary Institute at Oak Ridge, North Carolina.
·
Q. Please state whether or not there was a.ny traffic anywhere in sight?
.A. Nothing in sight, no, sir, nothing in sight.
Q. ~fr. Ta.rrell, I hand you a photograph and ask you to
examine it and state if that is a correct showing of the
situation at the point of the accident and the surrounding
country?
A. Yes, sir, it is.
1\{r. Chapman: I ask that to be marked Exhibit A and
submitted in evidence.
By 1\{r. Chapman:
Q. I will ask you to state in 'vhich direction does that
indicate?
page 21 ~ A. As indicated now.
Q. The direction in which you were goingf
A. The direction-you turn to the right to Warrenton.
·warrenton is over here that you can't see.
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Q. I hand you another photograph and ask you to state
whether or not that is a true picture of the situation there
'vith reference to the highway and the surrounding there?
A. Yes, sir.
By the Court :
Q. Is that also the wa.y you were going!
A. We were going this way (indicating).
Q. This is just opposite the other one f
A. Yes, sir.

By Mr. Chapman:
Q. This photograph then is just opposite the other
This one shows the returning direction Y
A. Yes, sir, right turn there, all the way in.

on~.

Mr. Chapman: I ask this photograph be marked Exhibit
B and submitted in evidence.

By Mr. Chapman:
Q. What was the condition of that driveway with reference
to whether or not it was straight or otherwise up to the
point shown on this picture f
A. Oh, it is absolutely straight road up to, why, I guess
twelve to fifteen miles or more, as far as I know. I don't
remember of any curve in it.
Q. ·Will yon please indicate for the jury as near
page 22 ~ as you can just the point in this photograph (Exhibit A) where the accident happened?
A. I should say the fourth white column there from the
bridge.
Bv the Court :
··Q. You better stick a pin in there or mark it.
A. There is another one here~ Judge, somewhere, that has
the mark.

Mr. Chapman: It is indicated by a cross on the fourth
column from the abutment on the photograph Exhibit A.

By Mr. Chapman:
Q. What was the surface of this highway right at the juncture of the two highways 7
'
.
A. The two highways, between them, there is a lot of rough
concrete in between there. This is a smooth concrete road.
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Q. An«;; you are referring to the photograph marked Ex:hibit BY
A. Yes,. sir.
Q. Now, Mr. Tarrell, just tell his Honor and the jury just
how that accident occurred and why it occurred so far as yo11
knowY
A. I can't do it, Mr. Chapman, because I don't know. I
don't know how it occurred.
·
Q. W eli, just tell what happened?
A. Well, I know when we were going down the hill the boy
called the driver's attention to the fact that there was a
curve and I noticed he was _manipulating the car .
page .23l or doing something. The two boys on the front
sea.t were talking and the driver finally said ''Here
she goes, boys, ·and I ca.n 't do a damn thing to stop her".
But, previous to hi~ saying that, the r~ar end of the car
had kind of whipped around to the left and then the car
turned over.
Q. At just what point on the highway then was the automobile when he stated that he could not· control itf
A. I could not say that, Mr. Chapman. I don't think 1
could be accu:r~ate about it. It was on the down-grade and
the car turned, I guess, I could not say, it must have been
on the curve when it turned over from the evidence there.
I could not say the exact position bec~use I really don't know.
I don't know when it turned.
Q. State whether or not it was any appreciable length of
time between the warning and the time that he remarked it
was .out of contr-ol 7
.
.
.
A. Just time enough for him to say "Here she goes, boys,
and I can't d{) a damn thing to stop her''; right along then. ·
Q. What took place 'vith the automobile then Y
A. Why, it turned over and drif_ted, or. slid, I dorl. 't know
which, up against that· wire fence and knocked a couple of .the
posts over, and there was· a creek down there about twelve or
fifteen feet drop, I guess.
Q. Then what happened to you? .
A. What happened to me?
page 24 ~ Q. Yes. ·
A. When the car was standing still I "\Vas stand. .
ing on my head, the car with all wheels up· on top, .and the
top on the ground~ I don't think I was unconscious.. I mig-ht
have been. Bu~, the first t~ing I said I called the boys, .called
Henry an~ he answered; called :r.rank and he answered; ~nd. I
c~lled AlVIn and. he did nof answer: and I looked around and
he was pinned under the top edge of the car and I called
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the other two boys and asked them to help me lift the car off
of him.
Q. State whether or not you were injured?
A. I could not lift the car because my shoulder hurt mf:~
and I asked Alvin was he hurt and he said no he was not
hurt but after he got up on his feet I saw he was hurt.
Q. State whether or not yon were injured Y
A. Oh, yes, I was injured, yes, sir.
Q. Just state what injuries you received?
A. I was told by the doctors a broken-a Latin name, I
don't know what it is-under the bone here was broken down.
Q. Did yon receive medical attention there at Warrenton?
A. Some old fellow come along and took us in an auto. mobile to Dr. Richard a.nd he attended the two of us. We
never got back to Norfolk until late that night, and the following morning we went. over to the Protestant 1-Iospital and
had an X-ray taken.
Q. Did yon sutnmon a physician after you got back to Norfolk?
page 25 ~ A. Dr. Collier, yes, sir.
Q. And has he or not been· treating you since
that time?
A. Yes, sir. I have been to him a number of times, I could
not tell you how many.
Q. Will you please state whether or not those injuries hav(~
been painful?
.
A. Up until now, yes, sir. The first four or five weeks
every day and I could not sleep, could not lay down, stand
up or sit down, just walked all the time, and I have not
recovered yet, Mr. Chapman.
Q. State whether or not you now have any trouble with that
arm and shoulder?
A. Yes, sir, rigl1t now, this very minute.
Q. In ·wha.t way?
A. Well, it is aching, bothering me rig·ht now, sir. ~Iy arm
and my chest, also right under that last rib, right down tha1
way.
Q. State whether or not the movement of your left armA. (Interposing) I can't handle it like I could before, nor
near as good as I can my right one.
Q. Just in wha.t respect?
.
A. I can't raise it. I can swin.~ it back and forth like this.
All the time I am swinging it, the joints popping. I can 'f·
raise it any higher than that (illustrating).
Q. Stand up and show the jury just to 'vhat extent, if any,
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the movement of that arm is altered by reason of
page 26 ~ that injury'
. A. It is limited to that (illustrating).
Q. Get it up as high as you can Y
A. I am, as high as I can right now. Every time I move
it like tha.t, it is popping apd slipping, and t~at is painf':ll.
Q. I am going to ask the doct-or to examine you a httle
later when he gets on the stand, but will you please show
y,our movement of your right armY
· A. Oh, I can move that any way (illustrating).
Q. Up as high as you can get it Y
A. Nothing the matter with that, sir.
Q. Before this accident will you please sta.te whether or not
vou had the freedom of tha.t armY
" A. The same use as I had of my right, yes, sir, perfect
use of it.
Q. Have you had any other accident or is there any other
cause of your arm being in that condition Y
A. This is about all I ever had happen to me in my life, Mr.
Chapman.
Q. State whether or not you have lost any time¥
Mr. Eggleston: I object to that because the bill of particulars does not state he lost any time.
~{r. Chapman: Yes, it does.
1\{r. Eggleston: Let me see it.
].!Jr. Chapman: It said that in the notice of motion too.
JV[r. Eggleston: Look and see if it is put in there. You
left it blank.
page 27 ~ 1\fr. Chapman: It says it caused him to lose
wages for blank months.
Mr. Eggleston: There is no statement of any lost wages
in there. It says "Lost wages for blank months and lost so
much money, blank dollars.
The Court: That does not put him on much notice, but it
does say lost wages.
1\fr. Eggleston: It gives me no opportunity at all to inquire
into his earning capacity.
The Court: I over-rule the objection.
Mr. Eggleston: I want the record to show that I object
to any introduction of evidence as to the amount of w~g-es
which the plaintiff alleges he has lost., because neither the
bill of particulars ordered by the court nor plaintiff's notice
of rp.otion states the amount of wages or the amount of tl1e
lost time.
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By Mr. Chapman:
Q. Just answer the question, Mr. Tarrell f
A. What is it?
Q. How much time did you lose from work on account of
these injuries 1
A. I lost from the 11th of November to the 26th of Jan:.
uary.
Q. How much were your wages 7
A. Five dollars a. day.
Q. Five dollars a day?
page 28 } A. Yes, sir.
Q. And how many days did you say you lost?
A. About seventy-five I think it figures up, something like
that. I don't know for sure.
Q. November 11th toA. The 26th of January.
Q. You get about ho'v many days a month 7
A. I am paid by the month.
Q. Based on how many days?
A. Just whatever the month is, 29, 30 or 31. It is a monthly
payment. The per day figures out whateverQ. 19 days in November, 31 in December, 26 in January?
A. Only 25 in J a.nuary, Mr. Cha.pm.an. I went to work on
the 26th.
·
Q. Then that was 75 days then at five dollars a day?
A. Yes, sir, $375.
Q. $375 you lost from your wages 7
A. Yes, sir.
Mr. Eggleston: I move to strike out all this testimony on
the same grounds I assigned in objecting to it.
The Court: Yes, and you take your regular exception running through all of it.
By Mr. Chapman:
Q. State what your expenses for doctors' bills have been,
if any?
A. Yes, sir. There is a doctor's bill, Dr. Collier, which
he can tell von the amount of. I don't know for
page 29 } sure yet. There is an X-ray due the Protestant
Hospital. Also I got a bill from Dr. Land who
is attending my ears. What his bil.l will beMr. Eggleston: I object to that because it is not specified and the plaintiff's counsel has agreed with me that his
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trouble in his ears had nothing whatever to do with this
accident. That is the reason I did ·not summon Dr. Land.
lfr. Chapman: We do no_t intend to prove that, your Honor.
The Coutt : Disregard that, gentlemen.
By Mr. Chapman:
Q. What is Dr. Collier's bill?
A. Dr. Collier's bill is about $60 or $75. I don't know
exactly. He will tell yon.
Q. Have you spent anything for me~icine?
A. Oh, for medicine I have spent possibly :five dollars, I
guess.
Q. Then, you say you had an x-ray talren. Do you know
what that cost was Y
A. $15.00. I know that, because it is paid.
Q. What was the condition of the weather at the time of
this accident f
A. Foggy.
Q. State whether or not you Imew the curve was there at

allY
A. I had never been over the road before in my life.
Q. State whether or not you had any time to do
page 30 ~ anything to save- the situation a.fter the warning
was given and the time the accident happened T
Mr. Eggleston: I object to that, if your Honor please. It
is a question for the jury.
By the Court :
Q. Just state how much time there was. Don't state
whether you had time enough but how much time was there
between the warning and the accident Y
A. Judge, it was all right straight along.
Q. Just tell the jury.
A. I did not have a chance to think at all. If I had hacl
a chance I could not do nothing but sit still because the car
was going a.t such a speed I would have been a fool to have
gotten out of it.
By Mr. Chapman:
Q~ State whether or not there had been anything up to.
that time in the manne~ in which he 'vas handling the automobile or the rate of speed a.t which he was going, to. sug_
gest to ·you that he was careless f
·.A. None at aU.
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Mr. Eggleston: I object. T~at is a question for the jury.
The Court: Tha.t is another question for the jury. Yon
might ask him how fast he was going.
By Mr. Cha.pman:
Q. State whether or not yon had anything to do with the
controlling of the automobile 7
page 31 } A. MeY
Q. Yes.
A. No, sir.
Q. Answer Mr. Eggleston's questions.
A. Yes, sir.
CROSS EXAMINATION.
By Mr. Eggleston:
.
Q. Mr. Ta.rrell, you, the plaintiff in this case, and the defendant live in the same house together, don't yon?
A. Yes, sir.
Q. You -are all members of the same family 7
A. Yes, sir.
Q. Who does your son the defendant work for?
A. The Tidewater Electric C'ompany.
Q. And who is president and treasurer of the Tidewater
Electric Company?
A. I could not tell you, sir.
Q. You don't know' Don't you know it is Mr. Semme~
Chapman?
A. I can tell you by hearsay.
Q. Don't you know that Mr. Chapman, your lawyerA. I lrnow Mr. Cl1apma.n my lawyer is connected witl1 tho
Tidewater Electric Company, but what his connection I don't
know, sir, and I don't know his title.
Q. Mr. Chapman is the head of the Tidewater
page 32 } Electric Company, isn't he?
A. He is boss to a certain extent.
Q. I mean he is boss of it 7
A. .And so is my son.
Q. And your son works for him?
A. 1\fy son 'vorks f01; Tidewat~r Electric Company. It is a
corporation, I understand.
Q. And your son's place of business is the same place 1\fr.
Chapman's nlace of business is, isn't it?
A. Yes; sir.
Q. The same telephone number?
A. Yes, sir: but he is downstairs· and Mr. Chapman is 11!)-
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stairs. Mr. Chapman is upstairs and he is downstairs in
the workshop where the work is.
Q. Yon and your three sons had started out to go to Greensboro, North Carolina on Armistice Day, hadn't you?
A. Yes, sir.
Q. Yon were going to see your youngest son 1
A. Yes, sir.
Q. You were going to meet him, have lunch with him, and
go to the football game 'vith him, weren't you?
A. Yes, sir.
Q. What time did you leave the Portsmouth ferry?
A. 4:30.
Q. What thue did you leave home 1
A. The time I left home, about five minutes after four.
Q. Didn't you tell lVIr. Walker-do you know
page 33 ~ this young man who was sitting here by me a
minute ago, Mr. Walker-I will get him back in
here. (Note: Mr. Eggleston goes to the door and brings in
J\{r. Walker.) Didn't you tell this gentleman, Mr. Walker
here, that you left Norfolk at 4:23 A. M. f
A. The ferry on this side at 4:23, yes, sir, that is what I
told him.
Q. You told him Norfolk. Yon didn't say anything about
the ferry, did you?
A. That is the only w:ay to get out of Norfolk.
Q. You don't mean you left home at 4 :23?
A. No. We left our home at five minutes past four.
Q. You left the Portsmouth ferry on the other side at
what time?
A. We left on the boat at 4 :23 and got off on the other
side at 4:30.
Q. How far is it from Norfolk to Greensborof
A. 256 miles.
Q. 256 miles Y
A. Yes, sir, that is what we were figuring on.
Q. Don't you know it is 278 miles Y
A. No, I don't know. ·
Q. What was the condition of the weather when you left
l1ere-f
A. Foggy.
Q. Wasn't it drizzling: rainY
page 34 ~ A. No, sir.
Q. What time were you aiming to get to Greenshorof
A. We had no special time to pick because we wanted to get
to Greensboro just time enough to see the boy ·and talk to
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him a while before the game. Tha.t is all. I had no idea what
·
time the game· commenced.
Q. You had some idea what time the game commenced,
didn't you'
·.
A. Everybody lmows football games around this section of
the country commence around two or three o'clock.
Q. You did have an idea!
A. I knew that much. Give me credit for some sense.
Q. It commenced at two o'clock, did it?
A. I don't know what time it commenced. I did not get
there to see it.
Q. You had been to Greensboro before!
A. Yes, sir.
Q. You knew this road Y
A. I did not know this road. I had never been on it.
Q. You know all roads leading fr()m Norfolk to North Carolina have curves on them and hills on them Y
A. Yes, sir.
Q. You knew that before you started out 7
A. Yes, sir.
Q. You knew it was foggy and damp and the roads were
more or less· slippery, didn't you 7
A. Yes.
page 35} Q. You knew that you would have to average a
pretty good speed to get down there in time to get
lunch and see the game, didn't you Y
.
A. No. I did not tliink we would have to average a pretty
good speed.
Q. What speed did you calculate on 1
A. I never ·calculated on it at all. There was no necessity
for it because I figured he had time to get there and we would
get there.
Q. Didn't you feel you had to make about thirty-five miles
an hour to do that?
A. Common sense would tell me what we had to do and I
had never figured it. I had been there before.
Q. You knew it 'vas a long trip?
A. I had been from Norfolk to Greensboro before, yes, sir,
last June, two or three months before this.
Q. When you got to Warrenton, or the place of this accident, it was about eight o'clock? ·
·
A. Yes.
Q. And you had then C()vered a distance of 136 miles,
hadn't you?
A. About that.
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Q. And in the meantime you had had an accident and
changed a tire, hadn't you'
A. I· would not call that an accident.
. Q. That is a question for the jury whether it was
page 36 ~ a~ accident,. but you had to change a tire T
· A. No, didn't chB;nge th~ tire, changed the whole
wheel, rim and all. We had a puncture.
Q. Yon had a puncture f
A. Yes, sir. . ·
Q. The car going around a curve wrung off th~ tire, didn't
itf
A. Wrung off whatf
Q. Wrung, twisted off a tire T _
A. ~o, sir. We hact a. punGture and before the car was
stopped it was kind ·of cut and ma.shed to one side a little.
Did not wring it off. It did not come off, no.
Q. Don't you .know that back at Roanoke Ra.P,ids-that is
where this first ·occurrence happened, . isn't it 7
. A. We had several· occurrences going down th~ road.
Q. What is th~tY
. .
.
A. We had several' occurrences going down the road.
Q. What other occurrences did you have 7
A. Oh, stopped _to wait for vehicles to pass.
Q. ·Did· you have any other accident f
A.- No~. .
Q. Did you have any other close shtl~es f
A. No, sir.
Q. Isn't it a fact that at Roanoke Rapids, where you had
this puncture, you say, that when this car was going around
a curve very fast one the rear tires twisted off?
·
· A. Who said he went around fast V I didn't say
page 37 r it was.
·· · · Q: I am asking you if it did not f
A. No, it did not.
:Q. If ·it did, you· ~idn 't know anything about it Y
A. No. That it was· going fast around the curve?
Q. Yes.
·
· ·A. No. I kriow before we got to the curve that we had a
puncture.
· ··
· · ·
. · Q. So, in orde·r for you to _get .from the Portsmouth ferry
to Warrenton, from 4 :30 until 8, a distance of 136. milest
and taking out the ti~e yo~ stopped and all, you knew ~~ou
had averaged somet'hing :like- f-orty-five miles an hour .didu 't
you'
'
A. No, I did not.
Q. Yon never stopped to :fig'Ure it out f
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. A. No, aud if you will figure it out you will find it ain't so.
Q. What is three times forty-five?

A. Three times forty-five is one hundred and thirty-five.
Q. How far is it down there, 138 miles, isn't it 1
A. I don't know. You said 136 a while ago. We had 210
minutes to go 136 miles. Figure it out for yourself. I can't
figure it.
Q. Suppose your stops and changing the tire and aU took
you thirty 1ninntes Y
A. No, it didn't do it.
page 38 r Q. Suppose it did Y
A. All the stops we did not take fifteen minutes
altogether.
Q. Take fifteen minutes. Let's take your way. In three
hours and thirty-six minutes you had covered 136miles. Isu 't
that nearly forty-five miles an hour?
A. Yon say 136 and then say, 135. Which is it?
Q. Well, take 135. Isn't that forty-five miles an hour?
A. No, sir.·
A. No, sir.
Q. How much is it 7
A. You get a pencil and paper there and :figure it.
Q. Well, th~ jury can tell that Y
A. We had three hours and thirty minutes from the tin1e
we left the ferry including the stops and all.
Q. During all that time you made no objection to the speed?
A. No. I had no reason to make objection, going along all
right, so far as T thoug·ht.
Q. ·You never made any objection to the speed up to the
time of the accident, did you Y
A. No, I had no reason for it.
Q. You did not think he was driving too fast Y
A. No,. I did not think he was driving too fast.
Q. You did not think he 'vas driving too fast when you had
the accident 7
A. He was not driving when we had the accident. The car
was out from under control. If he had been driving I don't
think we would have had an accident.
Q. You charge him with carelessness. What did
page 39 ~ l1e do?
A. Letting the car get out of his control, or
something.
Q. What did he do, was he driving too fast, did he take his
hand off the steering wheel?
A. He was not driving too fast. When the car got away
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from him and started down the hill it went too fast. That
is when it went too fast.
· Q. It was a gr·adual grade down there Y
A. A right good grade down there, I think.
Q. You don't think he was driving too fast Y
A. No.
Q. You don't think he was driving too fast when the car
turned over!
A. I do not really believe he 'vas driving when we had
t-he accident.
·
Q. You think the car had some defect in itY
A. No, I don't think that. If it did, it went 135 miles before any trouble developed.
Q. You had had no trouble beforeY
A. No, sir.
Q. So far as you know, the car was being operated in a
careful manner up to the time it turned over f
A. I think so.
Q. And you don't think he was driving too fast when he
started. down the hill T
page 40 ~ A. After he got do'vn the hillY
Q. Wl1en he started down the hill 1
A. I know when he was on the hill, I don't know whether
J1e 'vas driving the car, or whethe~ it got away from him,
L momentum or what. I know it went down there so fast he
'if could not make the curve. What __caused it, I don't know. __.-Q. Now, did~'t you tell this ~fi.V\7". B. Walker, Jr., right
there-you had a conversation 'vith him about this accident Y
A. Yes, I talked to him.
Q. He investigated for the insurance company, didn't heY
A. So he said.
Q. You believed him Y You didn't have any right to disbelieve him, did you?
A. I didn't have no right to dispute him, no.
Q. Didn't you tell him this: ''Alvin had sa.id to me a couple
r-1- of times that Henry was going too fast but I didn't think so
I because most of the time I could not see and could not tell
how fast we were going.''
A. I could not say.
Q. You did not tell him that?
A. I did not say I did not tell him that.
Q. If he was going too fast you did not say anything to
him about it?
A. No.
Q. You did not make any complaint to him Y
A. I don't remember doing it. I know I had a conversation
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with Mr. Walker and he was very anxious for me
page 41' } to sign a paper after I talked to him and I would
not sign it.
Q. Did you read it f
A. No.
Q. He read it to you, though, didn't heY
A. Now, he. might have. I won~t sa.y that he did not. ·
·Q. It was ~erely a sta.tement of how th~ accident occurred 7
A. He read part of it out before he would go along. He
would read it, some of it. And some he did not, but I don't
remember him reading the entire paper after he got througl1
with it.
Q. It was merely a statement -of how the accident happened, '\vhat he was writing? ·
A. I ma.de a statement to him but what it was I can't say
no'\V. He knows my condition at that time. He knows what
I was. Did he tell you that 7
Q. You left Warrenton that day. What time did you leav·e
there that day coming back to Norfolk?
A. 2 :10, I think it was. I am not sure.
Q. When did you get back 7
A. 2 :10, I think. I won't say for sure.
Q. What time did you get back?
A. He was at the corner of 35th and Colonial at 6 o'clock.
Q. So, it took you four hours to get back and three hours
and a quarter to get down there 7
A. I told you I would not say for sure the time that we
left down there.
Q. Who drove you back?
page 42 ~ A. Mr. Vincent Joynes.
Q. And one of your sons came back with you?
A. The one that was hurt, yes, sir, Alvin. He and myself
come back
Q. And the· other two sons got in the automobile?
A. And the car repaired at the station, yes, sir. Neither of
them were hurt.
Q. Did you contribute anything to the expenses of this
trip?
A. What?
Q. Wasn't it your understanding that you all were to divide
up the cost of the gas and oil on the trip?
A. No. I don't work for my children that wav. We don't
have nothing like that.
"
Q. You did not divide the expenses of the trip 7
A. No indeed.
Q. You get $150 a month working for the government?
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A. Yes, sir.
Q. That is when you w-ork t
.A. Yes.
.
Q. What -·is your work!
A. Inspecting government work, wherever I may be sent..
Q. Well, you don't work all the time, do you!
A. Whatf
Q. Yau don't work all the time, do you t

A. Work all the timet
Q. Yes.
.A.. Oh, no.
Q. And they just pay you five doilars a day when yon
workf ·
.A. Yes, sir.
.
- Q. And naturally, work is slack in the winter time, is it
not?
A. The season has nothing at all to do with it. It depends
on whether the work is under progress or not. 1\fost of the
work I have been on has been d;redging a1;1d_ tl!ey do not stop
for weather. They wa:rk six days a week, from twelve o'clock
.
Sunday night uritil twelve o'clock Saturday _night
Q. What work did you have in progress from the date of
your injury up to J anua.ry 26th f
·A. Oh, work iri Alleghany River where I am working now.
Q. Who took your place f
.
_
A. Oh, I could not tell you.
.
Q. Was the work going on all the time during that period 7
A. Yes. The ·work goes on all the time until they finish
the job, only we don't work Sundays a;nd legal holida.ys. We
are paid for them just the same. ·
Q. Do they pay you for Christmas and Thanksgiving? .
·A. Yes, sir, they· pay me for Christmas and Thanksgiving
.
.
and the 4th of July.
Q. I say, did they pay you on this occasion for Christmas
and Thanksgiving f
·
A. No. I was not working~

pa~e
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DR. HENRY L. COLLIER,
a witness on behalf of the plaintiff, being first
duly· sworn testified as follows:
Examin-ed by Mr. Chapman:
Q. You are Dr. Henry L. CollierY
ll. 1res, sir.·
·
Q. How long have yon been practicing, Doctor f
A.: Since 1908.
·
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Q. Did yon have occasion last November 11th or thereabouts to treat Mr. F. D. Tarrell, Sr., here?
A. I saw him on the 12th.
· Q. Please state to the court and jury just· the condition
vou saw him 7
.. A. He bad a fracture of the neck of the scapula on the
under surface. He had contusion on the left side of the chest
with an abrasion on the hand, just a scratch.
By the Court:
Q. The scapula is the shoulder blade 7
A. Yes, sir, but it is underneath, under the surface of it.
By Mr. Chapman:
Q. Did you take an x-ray?
A. Dr. McGruder took an x-ray?
Q. Are you familiar with that x-ray 1
A. Yes, sir. I have seen it.
Mr. Eggleston : We won't object to it, go ahead.
By Mr. Chapman: .
Q. I hand you the x-ray that was taken of this shoulder
and· ask you to exhibit that to the jury and· expage 45 ~ plain to them just the condition of that arm?
A. It was fractured under here . (exhibiting ~
ray plate).
Q. Ca.n yori point out to the jury clearly the fractured area?
A. Yes. A fracture of the scapula. It extends from tl1ere
right straight down {indicating on plate). That ought to be
smooth.
Q. I-Iave you continued to treat l1im on down to the present.
time, Doctor?
A. I think I saw him last, probably last Thursday in n1y
office. That 'vas probably the last time I have seen him.
Q. What was his condition then with reference to these injuries?
·
A. He has a. limited motion of the shoulder upwards and
he bas some crepitation in the shoulder joint, a gTatiug in
the· shoulder joint.
'
Q. Could you say, Doctor, that those injuries to that.
shoulder were painful?
.
, A. I think so. He ·still complains of pai~ now. I don '1
kno'v how much pain.he has.
By the Court:
Q. Doctor, when did you sa.y you saw him last 1
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A. I think it was last Thursday, J ndge.
Q. About what percentage of limitation is in the arm no'v
at the present timeY
A. He has full motion of the arm except uppage 46 } wards.
Q. How much percentage upward T
A. I could not tell you, Judge, I don't know.
Q. Could you estimate that 1
A. I could not estimate it, no, sir.
By Mr. Chapman:
Q. Doctor, will you show on him to the jury?
A. (The witness indicates on the plaintiff.) He has movements in the shoulder right now except· grating there and
he has limitation of movement upward. I don't know what
per cent.
Q. I understand there is a positive grating in that joint
now as he attempts to move the arm upT
A. Yes, sir, absolutely. If he moves it any way he has
grating there, forward. backward, or up or down.
Q. How long will it take for that to clear up and be in
healthy condition again?
A. I e~pect he will have that same condition as long as he
lives, so, far as I know.
Q. Is there anything unusual about this fracture Y
A. I have never seen one right in the position that one
is in before.
Q. The chest condition of which you spoke, how long did
that take or has that ever cleared up entirely?
A. I think tha.t has cleared up entirely, yes.
Q. Would you say there was much suffering on
page 47 ~ account of -that?
A. He suffered very much a.t the beginning because I had to send him bromide mixtures over to his house
at night, because he could not sleep.

CROSS EXAMINATION.
By Mr. Eggleston:
Q. This crepitation, Doctor, you mean a grating sound in
the jointf
A. Yes, sir.
Q. That has no significance except the mere sound, has it f
A. I don't think so. He has not it in the other shoulder
joint, though.
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Q. I mean there is no impairment by reason of the crepita6o
tion; it just simply makes a sound when he moves it Y
·
A. I think so.
Q. He can move his arm forward and backwards and
around this way (indicating). The only limitati()n at all is
he cannot put it entirely over his head t
A. Upward.
Q. Doctor, he has had what you call a good recovery from
that injri-ry, has he f
A. I expect so.
Q. And what you call limitation in his movement up is only
slight. You saw him demonstrate?
A. Yes, I saw him.
page 48 } Q. He can bring it almost over bis head, can .,t
he!
A. Just like you have yours yourself now, practically.
Q. There is not very much limitation there 7
A. I don't lmow what per cent.
Mr. Eggleston: May I put Dr. Vann on now7
Mr. Chapman: Yes, sir.

DR. FOY VANN,
a witness on behalf of the defendant, being first duly sworn
testified as follows :
Examined by Mr. Eggleston:
. :
Q. You are Dr. Foy VannY
A. Yes, sir.
Q. Doctor, you are an orthopedic surgeon, are you not?
A. Yes, sir.
Q. And bo'v long have you been practicing that profession
in the City of Norfolk, Virginia!
A, Thirteen years.
Q. Did you examine Mr. Tarrell, the plaintiff in this case?
A. Yes, sir.
Q. When did you examine him 7
A. The 31st of January this yea:r.
Q. Tell the jury, Doctor, just what his condition
page 49 } was. Had his splints been removed?
A. Yes, sir. He gave a history of a.n injury
to the left shoulder and he showed good movements in tbe
shoulder, all movements below the shoulder level. He lacked
a little being a.ble to go up as far as the other. Now, when
he was lying down they would come up themselves, I could
generally pull them up to the same parallel, but he could not.
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He was a few degrees short of full movement, his overhead
movement. The other movements were all right. He had a
little grating at the top of his shoulder_.
Q. Is there any sigiri.ficance to that grating, Doctorf Is
tha.t aily disal>ility Y .
A. No, sir.
_
Q. So far as you can tell, Doctor, is there any reason why
he should not perform his work, or perform any manner of
workf
A. I think he ca.n, y~s, s~r.
CROSS EXAMINATION.
By Mr. Chapman:
Q. Doctor, just in a general way so we ran understand,
what is the compass of your field of practice, known as orthopedic specialist, just in a general wayt
A. Well, it has to do with diseases and deformities, in
eluding injuries of the bones and joints.
Q. you stated that yon examined this plaintiff on January
31 of this ye·ar. · Will you just describe the conditions that
you found there at that time, what bone was broken
page 50 ~ or injured f
·
A. · The bone that was broken was the shoulder
blade, the neck of the big, broad shoulder blade and. over
the area he was complaining of, I thought he had an injury
where his upper end of his collar bone joins with his shoulder
blade. That is the tip end of the bone. That is where he was
complaining at this particular time and that is where he bad
a little grating at this time, January 31. The fractured piece,
I think you can put that out of your mind, his fracture, at
that time. I think his fracture is healed.
·
·Q. Where was the fracture Y·
A. On the neck of the shoulder blade.
Q. Just in what position with reference· to the shoulder f
A. Oh, way down low, that is the junction of the collar
bone with the shoulder blade here.
· ·
Q. Is that where you had your hand, is that where the
bone was broken?
·
A. Oh, no. Broken well down, well below the neck. of the
socket, and in the ba.ck, two different ·areas altogethe~.

By the Court :
_Q. Did you examine the x-ray, Doctorf
A. Yes, sir.
Q. -Does that show where the break was Y
A. Yes, sir.

.·
. ··~
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The Court: The jury can see from the x-ray plate.
page 51~ By Mr. Chapman:
Q. When did you examine the x-ray?
A. This morning.
Q. For the first time1
A. Yes, sir. This is the first time I have seen the x-ray.
~fy information was that he had a fracture of the scapula
of his shoulder· blade. He was not complaining of the shoulder joint proper at all. It was the joint on the end, out here.
By the Court:
Q. Where the collarbone meets the scapula?
- .A.. Yes, sir. His shoulder joint composed of the sooket,
and then below there was no complaint of that, no limitation
of motion. Only when you would put a little stress on this
joint would you find limitation of motion.
Q. You refer to the prominence of the end of the clavicle.
"\Vhat position is that bone1 I notice in your examination
of January 31st you say there is some promin'ence in the
end of the clavicle, some grating around this joint 1
A. Now, what is your question 7
Q. I just asked you to indicate the position on your shoulder of that?
A. R.ig·ht here. The highest bump you can find on your
shoulder back from your shoulder joint. Any of you bony
fellows can feel it.
Q.. Isn't there a fluid that is usually present in
page 52 ~ those joints that mal{CS it easy of movement Y
A. Normally, yes. Normally, there is a fluid in
the joint, yes, sir.
Q. Would a joint creak and knock like that when that fluid
is present?
·
A. Oh, yes.
Q. Well, then there must be an absence of fluid then on
account of this¥
·
A. Not necessarily.
Q. Doctor, your opinion in this case, all cases of course,
is based largely on your experience in similar cases, isn't it?
A.. vVell, it is based on your information that you have
got, no matter how yon acquire it, bnt I think your best information is from experience.
Q. Just when did you treat your last case of this exact condition of fracture f
A. Fracture of whatt
· Q. A fracture of this place, in the same position?
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A. You mean a fracture of the same degree as this t
.Q. The same position, the same fracture as that in that
place?
A. I have got one in the hospital now, a little more extensive than this, all the way across. I don't kno·w as I ha.ve
ever seen one of that type. It does not e~tend across, it just
extends from the margin up in it. It is a fracture
page 53 ~ all right, but the things vary. You see a stellate
fracture running across the whole thing. But, to
answer your question now I have got a fellow in the hospital
now with this .broken all the way across. I can't tell you his
name. I can find that for you.
Q1. How long since that fr.ac.ture occurred Y
A. I kept him up in plaster, with his arm out in this manner (indicating) about four weeks. Incidentally, he had pneumonia during that time. It has been about six weeks.
Q. And that has gotten all right now'
A. Oh, no, I haven't let him out of the hospital. I ha:ve
taken it out. And I have let him use his arm around in this
neighborhoo·d (indicating).
Q. How soon do you look for recovery in that case 7
~Ir. Egg·leston: I object. That has nothing to do with
this case.
1Ir. Chapman: It is te·sting his credibility.
The Court: We don't care about everybody in the hospital. We are interested in this one· here.

-

H y the Court:
Q. Did I understand you to sa.y, Doctor, that the break of
Mr. Tarrell 's capula-shoulder blade we· call it-has healed Y
A. It was healed when I saw him as near as I could make
out.
Q. The trouble, as I undea:"sta.nd, is where the clavicle meets
the scapula or, as we call it, where the collarbone meets the
shoulder blade f
page' 54~ A. That is what he w·as complaining of.

The Court: I understood Dr. Collier to say the break, so
far as the break was concerned had absolutely healed and he
was not bothered with that any more, but the trouble is the
limitation of movement of height where one bone meets the
other.
.
'
~~.:.

'
·:·"'~·~~~..... ~·~.:t~ I

•

·~. ~\·'-re

.....

-~ Y~j-· ·~

By 1\fr. ·Chapman:
Q. Doctor, you have not examined Mr. Tarrell since J anua.ry 31?
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A. No, sir.
Q. And, from 'vhat has been said here, his condition today
is about the same as it was then, isn't it 2
A. Well, I imagine so.
RE-DIRECT EXAMINATION.
By Mr. Eggleston~
Q. There is one question I forgot to ask you. He had some
defect of his teeth~ didn't he'
A. Yes.

Mr. Chapman: That is objected to.
The Court: WhyY That causes pain very often.
Mr. Chapman: I would not object, but I did not ask Mr.
Tarrell about that.

Ry Mr. Eggleston:

Q.. What did you say a bout the infection of his tooth, as to

the probability that that would {38.Use him some
page 55 } pain 1
A. At the time I examined him he had some
mouth infection and I thought that was responsible for his
continuing pain and lack of full motion. The thing that kept
l1im from oarrying his arm clean up was pain, no obstruction in any way. The only cause to have explained that was
he had some mouth infection. I think he told me he was
going to have it attended to. I am not sure about that particular point but I recorded that and so suggested in my examination that he had some mouth infection that needed attention.
Q. It is possible the pain he is complaining of might come
from infected teeth?
A. That was my impression a.t the time that that was the
thing that was keeping him from clearing up.
RE-CROSS EXAMINATION.
By Mr. Chapman:
Q. What would be the symptoms of the presence of an.y
pus in the blood?
A. Pain on motion, when there were no other explanations.
Q. That would be subjective, of course. You did not take
an x-ra:v of the teeth to determine¥
A.

No.
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Q. Yon did not think it was necessary to investigate any
fur.thert
·
.A. He had very patent gnm infection. Yon did not have·
to x-ray the teeth to decide that.
page 56 ~ Q. "¥ou have just stat€d, Doctor, that you examined Mr. Tarrell on January 31, 1931. You
made a written report of tha.t to counsel in the case, did you
notf
· A. Yes, sir...
Q. You made a. report to the insurance company or ~{r.
Eggleston Y
•
A. Yes, sir..

Mr. Egg-leston: I object to that unless it contradicts something he said.
1\l[r. Chapman: I first want to ask him to identify this and
then I will question him.
~{r.. Eggleston: I admit that is a copy.
Witness: Yes. I have got a copy, he· has a copy and you
have a copy. We all know that is a copy..
By Mr~ Chapman:
Q. This is a true copy f
A. I imagine tha.t is one of these.

!1:r. ·Chapman: If Your Honor please, we want to introduce in evidence the copy or examination by Dr. Foy ·vann
made of this plaintiff on J-anuary 31, 1931, for the purpose
of showing that at that time that while he said that the patient
is convalescing and will eventually recover, he has some gn:rn
infection that should he attended to, but which is not connected with the injury.
The Court : He did not claim here that it was connected
with the injury.
page 57 ~ Mr. Chapman: I presume that necessarily follows from his testimonv.
Witness: I said I thought that kept him from getting well.
The Court : He did not say that came from the accident.
.J\.-Ir. Chapman: He said at that time it had no reference to
t})e injury.
The Court: Nobody says now that it is connected with the
injury. ·
By Mr. Chapman:
Q. Did you not mean to say by this that at that time there
was nothing in that condition to indicate to you that any gum
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infection such as you referred to had anything to do with his
{!ondition then T ·
A. I have already explained. that here, sir. It states in
there I think that the injury did not cause the mouth infection and I tried to state here· tbat the presence o.f mouth infection I thought at tha.t time kept him from recovery, or
slowed down his recovery.
Q. But you did not say so in your examination report 1
A. Oh, no.
Q. Did you not at that time mean to say by what you put
in this report that whatever slight gum trouble he may have
had had nothing to do with his suffering at that timet
A. No. I did not say that a.t all.
page 58

~

RE-RE-DIRE;CT

~~MINATION.

By ~Ir. Eggleston:
_ Q. What you meant to say was that it was not caused by
the accident or the broken shoulder blade~
A. Here is the way the thing, gentlemen, appeared to me
that morning when I examined the man. Here is a fellow
who has been hurt and he is slow in getting well. He has a
pain on one motion and his injury only explained his pain
that he has had up to this date. Then I found mouth infection, and I so reported that the ~an had infection in his gums
that needs attention.
Q. Ln other ·words, Doctor, at ,the time you examined him
you found no reason from his broken shoulder blade to cause
him pain when he raised his ·arm?
·A. I saw that. And I let other people argue about that,
whether his condition' is due to that or not. I think the man
told me he was going to have that attended to. I am not
sure about that".
RE-R.E-CR~OSS

EXAMINATION.

By ~Ir. ·Chapman:
Q. Dr. Vann, you have a little doubt about the .fact tl1at
there is an injured condition, present injured condition of
that shoulder Y
. A. The man has been hurt, yes, sir.
Q. You mean att the present: time~
page 59 ~ A. I say he has been hurt. He so sta.ted to me,
that he had been hurt.'
.Q. But he is still not well in tha.t shoulder?
A. I have not seen the man since January 31.
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Q. Will you examine him Y

A. I cannot examine him in the court room without pulling
off his clothes and those kind of things.
Q. If there is any question in your mind that that shoulder
is not all right, will you examine him Y
A. I will examine him now if you will provide me a place,
but I am not going to examine him in here.
The Court : I don't understand, and I can't imagine that
the jury understands that Dr. Vann says he was not injured.
He is merely testifying when he saw him on the 31st of last
January. He then was injured and he has not had a chance
to examine him and has not ex,a.mined him since. ·
Mr. Chapman: This is merely for the purpose of showing
we are always willing for an examination.
The Court: The jury could not possibly misunderstand
him. He said himself he had not examined him since the
Hlst of Ja.nua.ry.
1\Ir. Chapman : We just want the jury to understand we
are perfectly willing for him to examine him if he wants to.
The Court: Of course you are, but why waste all this time.

r

DR. HENRY L. COLLIER,
a witness on behalf of the plaintiff, being recalled,
further testified ·as follows:
page 60

Examined by Mr. Eg·gleston:
Q. How long· have you been knowing Dr. Vann!
A. Ever since I came to Norfolk.
Q. What do you sa.y about his qualifications as an orthopedic surgeon f
.A. I think he is all right.
Q. lie is the leading orthopedic surgeon in this vicinity,
isn't he?
A. Absolutely.
Mr. Chapman: Is that all of your medical testimony?
Mr. Eggleston: Yes.
FRANK TARRELL, JR.,
a witness on behalf of the plaintiff, being first duly sworn,
testified as follows:
Examined by Mr. Chapman:
Q. What is your name?
A. Frank Tarrell, Jr.

Henry A. Tarrall v. F. D. Tarrall, Sr..

51

Q. What is your age 1
A. Twenty-four.
Q. Your residence and occupation?
page 61} A. 135 11th Street. Chainman for the ·City of
Norfolk.
Q. You are the son of the plaintiff here, are you notT
A. Yes, sir.
Q. You are also suing for injuries received in this case?
A. No.

Q. I beg your pardon, you boys look so much alike I cannot
tell you apart. You are Mr. Alvin T·arrell1
A. No, sir; F~ank Ta.rrell, Jr.
Q. You are not Mr. Frank A. Tarrellf
A. No, sir.
Q. Were you in this automobile when it had this aecident f
A. Yes, sir.
Q. Where were you sitting in the machine 1
A. The front seat.
Q. Who was driving it7
.A. Brother Henry.
Q. You are not interested in any way in the outcome of
this suit, of eourse f
A. No, sir.
(.J_ Where did this accident happen Y
A. Approximately about a. mile before entering the town
of Warrenton, North Carolina.
Q. Just tell his Honor and the jury just when and where
it occurred 1
A. We were proceeding t{) Greensboro, North Carolina, and
we were just outside of Warrenton. We· appage 62 } proached ·a. curve on a. down grade and I saw the
curve and I turned to my brother and said ''Curve
ahead''. The next thing I knew he said something about he
c.ould not handle the car, it was out of control, and the next
thing- I knew the car was on top and we were all climbing out.
Bv the Court :
..Q. What kind of ca.r was it, Mr. Tarrell 7

A. Ford sedan.

.•:1(": ... ~

By Mr. Chapman:
Q. Where did the car turn over? ~at' point in the high-

way with reference to the curvet
A. It turned over on the eurve.

Bv the Court:
"Q. Righthand turn or left 1
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A. Right turn, turned to the left.

By Mr. Chapman~
·
Q. You say you warned him tha.t there was a ~rve ahead Y
A. Yes, sir, I saw the curve.
.
Q. What did he do f
..
A. I dori 't know. What do y·OU mean by wha.t he .did r
Q. Did he slack up or increase his speed or what f
.
A. Things happened so fast after that. The car started
lunging. I would not try to say what happened. I ducked.
I ducked my head when I felt the car was going.
Q. What was the conditi:ion of the traffie around that area
at that time?
page 63 ~ A. There was no other tr-affic on the road~
Q. None there at all t
A. No, sir.
By the Court:
··
.
Q. Could you describe to the jury how much grade Y Give
them some idea about tl1e extent of the grade and the extent
of the cnrvef
.
A. The extent of the· grade at that time was. just about
exactly like the grade on -the new .Ocean ·view bridge, the
north end of the bridge, yon know the grade that goes down
going to Ocean View. It is pretty close to the same grade
as that, very little difference. And there was a curve to
· the right, a right turn, and .I would almost call it a right
angle turn; but would not eall it a. right angle.
Q. Did you see those pictures?
.A. Yes, ·sir.
Q. ·Could you demonstrate to the jury about where it w·as
and how it oceurred7
.
A. Gentlemen; this is a down grade, as I said just now,
approximately the same grade as that of the new Granby
Street bridge. Of course it' is not a continuous grade. The
grade changes slig·htly. I could tell by the feel of the car.
But when I got close enough to that grade to see it, or I
imagine close enough had I been driving I woud have slowed
down for it, I turned t<> my brother and said "Watch out.
Curve ahead''· Because I had become uneasy becaus.e the
car had not changed its speed. And the next thing
page· 64 ~ I knew he ·said something about not being able to
do, or could not hold it, and'we came along,here and
the car turned over here just this side of tha.t wall, that
bridge, exactly what point I don't know because I ducked
my head when. I felt something was going to happen.
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By a: Juror:
Q. The ca.r went to the right and fell in the ditch on the
righthand side?
A. No. It did not fall in the diteh because the fence prevented it. It went over to the lefthand side. This was a
tighthand curve and this was on the left. You see, there
was a. slough in there about fifteen feet wide.
Hy Mr. Chapman:
Q. Was any one hurt?
A. Yes, sir.
Q. Who was hurt 1
A. Father and Brother Alvin.
Q. Then after the ·accident, you finally got baek to Norfolk
the same day?
A. Yes, sir.
Q. Did you come back on to Norfolk or did you go on t
A. No, we did not come back to Norfolk.
Q. Did you come back to Norfolk that day?
A. No.
Q. You all live there together on 11th Street,
page 65 ~ do you 1
·
A. Yes, sir.
Q. How soon did you get back to your home in Norfolk Y
A. I got hoine the following morning, early in the morning, around five o 'cloek.
Q. vVha.t were your father's injuries, just in a general
way, just as you know?
Mr. Eggleston: There is no dispute about that, why ask
him?
By

~fr.

Chapman:

Q. Do you know whether your father suffered much. pain?

A. Well, the only reason I know is he kept me awake for
three weeks groaning .and hollering. And I 'vent in the
parlor to sleep and placed a banket on the floor and sept in
there because his room wa.s next to mine and I could not
sleep.
Q. Do you know whether or not he is having ·any trouble
with that arm at the present time?
A. I know he complains about it.
·
Q. In what way does' he complain about it 1
~Ir.

Eggleston: I object to a layman testifying about in-
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JUries. The doctors said he had injuries, and the man himself has said it.
l\llr. Chapman: I am just going to ask him whetheJ; or not
he is still suffering pain from this injury.
The Court: That is superfluous but I will let him do it
anyhow. Naturally he could tell us about it rather
page 66 ~ than his son, but I will let him answer the question.
~Ir. Egg·leston: We except.
1\{r. Chapman: They all live in the same house.
By ~Ir. Chapman:
Q. A.nswer 1\tir. Eggleston's questions¥
A. Yes, sir.

i

i

CROSS EXAMINATION.
By Mr. Eggleston:
Q. After this accident you and your brother Henry got in
this car and went on to GreensboroY
A. Y·es, sir.
Q. You saw the. football gameY
A. No, sir. .
Q. What time. did you get there T
A. I don't }{now.
Q. You don't know what time you got there?
A. I did not care·; a:bout dusk.
Q. And then you drove the car back that night?
A. Yes, sir.
Q. You came back in the night¥
A. Yes, sir.
Q. \Vhat time did you leave the Portsmouth ferry?
A. Which side do you mean, the Portsmouth side f
Q. Yes, the other side'
A. About 4 :30.
pag·e 67 ~ Q. .And you were sitting on the front seat 7
A. Yes, sir.
Q. You had a mishap or accident of some kind near Roanoke Rapids, didn't you?
A.. The tire was deflated by a blowout or punc.ture, I don't
know which.
Q. Did not the tire come off f
A. No, sir.
Q. The tire did not come offf
.A. No, sir.
Q. \iVhat was in it Y
A. I don't understand you.
J.
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Q. Wha.t happened to the tire 7
A.. It was deflated, the air came out.
Q. What made it deflate?
A. I could not tell you myself. I don't know a thing about
tires.
Q. You did not know a thing about tires Y
A. No. I was in the car and the tire went down, and I could
not sa.y any more.
Q. You were going around a curve when it went down,
weren't you Y
A. No, straight away.
Q. Are you sure about that 7
A. Yes, sir.
Q. Before this accident when your father was
page 68 hurt, isn't it a fact that this car in going around
a curve skidded and got out of control a.t some
place?
A. No, not while· I was in it, not on that trip, no, sir.
Q. Had it ever done it on any other trip when you and your
father were in thrut car together and Henry driving?
A. I had never been on 8llother trip.

t

FRANK ALVIN TARRELL,
a witness on behalf of the plaintiff, being first duly sworn,
testified as follows:
Examined by Mr. Chapman:
Q. What is your full name?
A. Frank Alvin TarrelL
Q. Your age?
A. Thirty...five.
Q.. Your occupation?
A. Engineering inspecfor, employed by the Department of
Public Works.
·
Q. Your residence?
A. City of Norfolk.
Q. You are the son of the plaintiff?
A. Yes, sir.
Q. Do you live in the· house with your father?
A. No, sir. I live in the ·Colonial•Hall Apartment..
Q. You, I believe, have an action pending for
page 69 } damages resulting from injuries to you at .this same .
time, haven't you?
A. I have, yes, sir.
Q. Were you in the automobile· at the time of the accident f
A. I occupied the right rear seat, yes, sir.
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Q. J nst tell his Honor and the jury just when and where
and how this accident happened .as you understand T
A. The accident happened on State Highway 117, I think
it is~, just outside of ·warrenton, North Carolina, on a down
grade just inside of the curve.
Q. What sort cif curve was that, lefthand or righthandf
A. A righthand turn ..
}fr.. Egg·leston: There is no dispute about where the acCIdent happened.
The Court: There is a cross mark there on the photograph A.

By Mr. Chapman :
Q. Are the pictures there before you Y
. A. Yes, sir~ These are pictures at the scene of the accident.
By the Court:
Q. Your father marked the place 'vhere it happened. . Is
that your recollection of where it happened?
·
A. Yes, sir.
Q. Do you see the cross mark on Exhibit At
A.. Y ~' sir, I see the cross mark ..

page 70

~

By Mr. ·Chapman:
Q. Now, Mr. Tarrell, will you tell the jury about
how far that is inside of that eurve, about the distance where
tlta.t cross mark is, which I understand is where the car is
supposed to have turned over?
A. This is inside tl1e curve.
Q. About how fa.rY Tell the jnryY
· .A. It is well inside the curve.
Q. I can see tha:t, but can you give us an idea. of the ~s
tance!
By a Juror:
Q. Vvhat is the distance between those posts f
A. I imagine they are set on about eight foot centers, but
it is .almost impossible to tell by the piclure just how far this
is in the curve hecause the picture ·somewhat distorts the.
curve because it. was not taken straight down the road but is
taken from an angle off the road and you see the posts more
offside instead of straig-ht down. I could not answer that
question.
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By the Court:
Q. The car had evidently gotten in the curve?
A.. The curve only has a. three hundred foot radius so it
would not be a very wide curve.
·
By 1\tlr. Chapman:
Q. ·what sort of material was that, concrete or dirt road,
the road that you were traveling down coming
page 71 ~ around the curve f
A. That was a concrete road and it seemed to
have had some small pieces of binder that would ordinarily
have been placed on a J.\llacadam road and I imagine it came
off the shoulder or either from the road approaching on the
left. I think it must have had some kind of treated pavement. It was not a concrete road. If it was, it was very
much battered up.
Q. Wel,l did you ob-serve how Mr. Henry Tarrell was driving, with reference to his speed and the way he handled the
car approaching that curve!
. A. N.o, I did not.
Q. Wha.t, if a:nything, w~as said there ,\rith reference to l1is
driving and his approaching the curve Y
A. 'On the approach to the curve?
Q. Yes.
A .. I was sitting on the righthaud side looking out of the
right window and I saw the ~st.ate Highway sign with ''Curve''
on it and I merely remarked ''Curve''. And we had gone just
past the sig·n like that and Frank jarred Henry and said
''Curve''.
Q. Then what happened 1
A .. Then Henry said ''Boys, I can't hold her'', or some
such remark, and then t.he car turned over.
Q. Well, just tell what happened then, if any one was hurt
aud who .was hurt f
A. The car turned over and turned completely upside down
headed in the same direction we were going and
page 72 ~ kind of l1ad me pinned under the ·top. And they
got out and helped me get out and I tried to stand
up straight and I had a. painful feeling here (indicating·) and
everybody 'van ted to know what was wrong. I didn't think
anything was wrong except I was knocked out of breath, but
it went on me ·So I could not breathe· and I had to lay down.
· · Q. W€ are· not concerned about your injuries now. Was
any one else injured there at the time 1
A. Apparently not, no, sir. Father claimed that he could

58

Supreme Court of Appeals of Virginia.

not get the car off of me, for them to come and be]p him. That
was the onlv indication I had.
Q. State ~hether or not your father WR'> injured ·1
A. fie complained fo them ''I can't do anything. lielp 1ne
get the cat· off this boy", or something of that kind.
Q.. Now., before on the highway on the way down as yon all
we1·e traveling· that morning, w·a.s he or not driving recldesly
or carelessly 7
lVIr. Egg1eston: I object to that.
The Court: Ask him what speed he wa•3 driving. Of course
the jury have to say whether he was driving reeklossly.

By Mr. Chapman:
Q. Wha.t would you say about the speed he was traveling
that morning before· he got to this point, and other points on
tho

highw~ayY

A. I had been up to 12:30 the night before and 1
page 73 ~ slept most of the way. I could not ascertain what
·
speed he was going as far a.s miles per hnnr would
mean, but the way we were passing thing·s I should not think
we were running more than forty-five.
Q. Did you have any occasion to say anything to him about
the WE.\.Y he was driving or the w·ay he was driving the car?
A. No, sir. I had absolute confidence in his ability as a
driver.
Q. What was the condition of the weather around the location where the ~accident happened 1
A. It was foggy when we left town but as the sun came up
the fog lifted.
Q. How fast would you say, if you know, was he driving
when he approached the curve Y
A. I would not say how fast l1e was going. I was in the
back seat, and- it is impossible for any one to determine the
speed of the car from the rear seat.
Q. Well, about how fast would you say?
A. I could not answer that question intelligently.
Q. vVhat was the condition of traffic there at that time 1
.A. There was not any traffic on the road. very little, if
anv.
Q. Well, just what caused the car to turn overT
!tfr. Eggleston: I objec.t. That is what we are trying here.
By l\fr. Chapman :
Q.. Just answer lYir. Eg·gleston 's questions Y
page 74 ~ A. Yes, sir.
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CROSS EXAMINATION.
I3y J\tTr. Eggleston:
Q. Mr. Tarrell, you ·were sitting on the right rear seat7
A. Yes, sir.
Q. What time did you lea:ve the ferry~
A. As near as I can remember in the neighborhood of 4 :30.
Q. IIow was the weather when you left the ferry7

A. Foggy.
Q. Drizzling rain, was it!
A. No, sir, foggy.
Q. Didn't you tell 1\fr. Walker here when you made him a
statement out a.t the Granby Stret bridge that it ·was raininQ: f
·A. I would like to make myself plain. ~Ir. W:alker came
on the job. I was employed as inspector of the Granby 8treet
bridge, and after sitting and chatting with me, after several
minutes, and having said he had gone to sehool with sever-al
of my brothers, high school, and one thing a.nd another. He
took his pad out and proceeded to make out what he ealled
a report for his company on the accident. That is the way
of it, it was merely a report for his company and had no
hearing on any case that might come up in court. And if the
gentleman wants me to answer the questions in reg·ard to that
report that 1\Ir. Eggleston is now -calling· a. statement, I want
to repeat the statement.
page 75 } Q. You don't mean to tell the court and jury you
·would tell him one thing when he was asking you
about the accident and come before the jury and tell another,
do vouY
A. Absolutely not. I would like to say this: That Mr.
vValker endea:vored to gain my confidence in order to perhaps
make me say thing'S that would have no bearing on the case.
Q. :!vir. Walker did not try to make you say anything that
you did not want to say about the accident, did he 7
A. Yes, he did.
Q. What did he try to make you say about it Y
A. He put
remark at me that ran something like this
" vVell, you paid for tl1e gas, didn't you".
Q. You said no, didn't you 7
A. I said no, yes, sir.
Q. He did not insist after that, that you ha.d paid for it,
uid he?
A. He did not insist on the fact that I had paid for it, but
he did mention the fact ''You paid the ferriage, didn't youY''
Q. A.nd you told him you had not?
.. .

a
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A. I told him I nad not.
Q. That ended it. That is the ordinary way for a person
to find out about an accident, to ask questions f
.A. I don't know as yon woufd seek to commercialize friendship, no, sir.
·
Q. That is the way I am trying to find out the
page 76 ~ facts from .you, by asking questions now,. iSll 't itt
A. Yes,. sir. .
Q. There is nothing wrong about this, is itt
A . .A.bsolutely no, sir ..
Ry tile Court:Q.. Mr. T'arreU, .you said when the sun got out the fog
lifted. At the time you all got ta vVarernton, was ihe sun
shining!
A. At the time of the accidentf
· Q. YesY
A. Yes, sir, the sun was shining then.
Q. It w·as not raining then 1
A. No, sir.
Q. When did the sun come out f
A. It l1ad not been clear very long when the accident hap-.
pened. We· were just about the point you might call good
daylight.

By Mr. Eggleston :
.
Q~ Did you hear your father say it was foggy when the
ear tnrned overT
- A. The atmosphere was heavy. It was damp and down in
the low places it was fogs, yes, sir.
Q. That was not the question. I say, didn't you hear your
father say it was foggy when the car turned over? Didn't
he say that?
A. Perhaps he did. I don't recall.
page 77 ~ Q. He was wrong then when he said .that?
A. No, perha.ps he was not wrong. I said it was
foggy in the low places and the foot of that hill wa.s a. Io'v
p}~l~e and na.tnrally it would be fogg-y.
·
.
Q. When he Jeff the Portsmouth ferry you went by Suf_.
folkf
A. Yes, sir.
·Q. That is a winding road f
.A • Yes, sir.
Q. You cannot make much speed between Portsmouth and
AuffolkY
· .
•

'

o

I

•
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A. Well, it is twenty mile,s. I have run it in twenty-five
or thirty minutes.
(~. Did yon run it in twenty-five or thirty minutes· that
dayf
A. No, sir.

Q. You went by Murfreesboro!
.A. Yes, sir.
Q. Didn't yon notice the speed your brother was driving?
.A. Not in miles per hour, no, sir.
Q. You knew how far it was when you left here to Greensboro; didn't you!
A. Yes, sir.
Q. How far is itT
A. 250 miles.
Q. W:asn 't it 278 miles the wa:y you were going?
A. No, sir.
page 78 ~ .Q. Had you ever been that way before?
A. Yes, sir.
Q. You are familiar with this curve?
A. Familiar 'vith it in the way of having been over it before if you call that familiar.
Q. Now, ~Ir.. Tarrell, you left the Portsmouth ferry ·at 4:30
and you got to Warrenton, a distanc-e of about 135 miles, by
eight o'clock, didn't you 1
A. Approximately, yes, sir.
Q. And in the mettntime, you had changed a tire, hadn't
youY
A. Yes, sir.
Q. And you had stopped at several places 7
A. No, sir. What do you niean by several? We stopped
two places~, I think.
Q. Two· places then f
'r
.A. Yes, sir.
Q. Did you get breakfast then 1
A.. No, sir.
Q. Ho·w much time did you lose when you changed the tire·?
A.. About fifteen minutes.
Q. So. you ran that distance of 135 miles in three hours
and fifteen minutes running time 1
A. Something like that.
Q. Yon knew that was forty to fortyfive miles an hour 1 ·
A. A litt](, less than forty-five miles an hour, to be exa!3t
it was forty-one miles per hour.
page 79 ~ Q. What tune did you mean to get to Greensboro?
A. In time to see the football game.

- - -
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Q. What time was the football gameY
·
" ·
A. Between 2 :30 and 3. Either 2 :30 or 3, I don't know. I
imagine those college games start at 2 :30.
Q.. Yon were going to get lunch before the gameY
A. Yes, f,ir.
Q. Flow long did you :fig-ure to make out for lunch Y
iL Thirty minutes, at the most, I expect.
Q. Then yon had to get out to the gameY
A. Yes. sir.
(~. Anci ·see your brother Y
A. I hardly expected to see him. I expected to see him, I:
knew we would see him aft·er the game but he is in a school
that is very ligid in athletic training and usually it is a mighty
hard thing· to get to the boy.
Q. You knew tha.t car would have to be run at a pretty rapid
rate of speed in order to get down there in time to have lunch
and see that football game, didn't you T
.A. Inasmuch as that was a 250-mile run and ten hours to
do it in. If you think twenty-five miles an hour would be
an excessive rate of speed, yes, sir.
Q. I am not the person you have to convince. You know
these gentlemen are the judges of this case?
A. I am telling· you tha1:. an average of twenty-five miles
an hour would ha.ve put us in Greensboro by three
page 80 ~ o'clock, or betwe·en 2 :30 and 3.
Q. And if you were going ·to get there at one
o'clock or two o'clock you would have had eight hours~
A. We probably would have run thirty-five miles.
Q. And probably forty-five?
A. We mig·ht have. I think most of us going on trips
drive forty-five.
Q. In order to average thirty-five you have to drive fortyfive?
A. Yes, sir.
Q. You knew you had to go fast 1
A. I had driven there in seven and a half to eight hours,
and I thought we had plenty of time.
Q. You knew you had to go fast?
A. J.\:Iy brother was driving his own car.
Q. You had told him you had made the trip in seven and a
half or eight hours?
.A. I had not told him anything of tl1e kind. I doubt
witether he ever knew I drove the automobile down there or
not.
Q. At Roanoke Rapids you had an accident?
A. If you ca.ll a tire blowing out an accident, yes, sir.
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The tire blew out Y
Yes, sir.
It was a new tire, wasn't i:t?
No, I imagine six months old.
Q. The car went around a curve and the tire
page 81 } blew out g·oing around the curve, didn't it?
A. The tire blew out before we got to the curve.
(~. Didn't you tell Mr. Walker here in that conversation
that you had with him that the tire blew out because your
brother let the car get out of control going around a curve
and it was wrung off?
.A. I think Mr. Walker wa.s under the wrong impression in
writing that answer down.
Q. r am asking you if you did not tell him that y
A. I did not.
· Q. I am prepared to contradict yon by 1\lr. Walker that you
(lid tell him that?
A. I understand that.
Q. Now, during all 'this trip you made no protest to your
brother about the speed at whieh he was driving the car?
A. No, sir. I had no oooasion to.
Q. He was driving it and you thought everything he did was
correct?
.A. It suited me fine.
Q. And nothing had happened to excite your interest that
l1e was driving too fast on a damp morning?
A. No, sir, it had not.
Q. What caused the car to turn over down at the bottom of
this hillY
·
· A. It was going too fast.
Q. How fast did he come down the hill1
page 82 } A. I don't know.
Q. Ho'v do you know it was going foo fast then 1
A. Because the car swerved from one side of the road to
the other.
Q. When did it start to swe·rving?
A. Just before he got to the curve on the down grade.
Q. You knew this was a -curve on a down grade there. Did
you say anything to your brother about it f
A. Yes, sir, before he got to the curve I saw the State
Highway sign on the right and said '':Curve", and almost
out of the same breath my other brother hit him in the side
like that (indicating) and said ',,Curve ahead''.
Q. He was not asleep, was he, the driver?
.A. No, sir, he was not.
Q. Had not your father s·a.id something to you prior to this
time that he thought maybe ·Henry was driving too fast Y
Q.
A.
Q.
A.

-
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A.. No, sir, he had not.
.
Q. Yon did not tell 1\Ir. Walker that f
A. I did not.
Q. All right. I am prepared to contradict you as to that!
A. Yes, sir.
By the Court :
Qi. You said twice, I belie-ve, you referred to it being a
road sign there reading "·Curve". Was there anything in the
conformation of the eountry, a hill or anything that would
obstruct the actual view of the curvet
page 83 } A. No, sir.
Q. I mean as you went down the hill eould you
see the eurve ahead 1 It is a pretty sharp curve there Y
.A. It is a long straight grade approaching this curve. In
la.ying roads we try to make not a straight down the hill
grade, we break the grade at two different places.
Q. I mean what distance before you reach the curve could
you actually see the curve, not by re-ason of the sign on the
road, but could ·you see it yourself?
A. Yon could see it a good ways off.
Q. How farY
A. I think those state highway signs are three hundred
yards and I think you could see the curve from the sign.
Q. There was no foliage on the trees f
A. No, sir. It was all clear.
By 1\fr. Eggleston:
Q. You say you could see it a. good ways ahead of you Y
A. Yes, sir.
Q. About three hundred yards a.wa.yf ·
.A. l imagine so. .
Q. Yon say on this road there were some broken pieces
of stone that automobiles had probably carried from another
road over on this concrete¥
A. From the left, yes, sir.
Q. And that, of course, naturally made the car skid when
· .
it went around the curve, didn't it?
page 84 ~ A. I imagine tha.t had something to do with it.
.
Q: Yon could not see· that three hundred yards
~pf

.

A: You could not see that from up the road, no, sir.

Q. Yon could not see that until you got right on it?

A. Yes, sir.
·
Q. And it is entirely possible that if they had not that
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gravel there the car would have taken the road all righ.t
·
and gone on all right?
A. I have my doubt about that at the rate of speed the car
was· going.
By the Court :
.
Q. How near were you to that intersecting road when the
ca.r turned over?
A. They just about hit like that (indicating). Almost clos~
together.
Q. Yon had gotten through the intersecting road Y
A. Yes, sir.
Mr. Chapman: That is our case.
page 85

~

HENRY A. TARRELL,
the defendant, being ·first duly sworn, testified as

follows:
11"Jxa.mined by :Nir. Eggleston:
Q. Your name is Henry A. T:a.rrell?
A. Yes, sir.
.
Q. And you a.re the defendant in this case?
A. Yes, sir.
Q. And you live with your father 'vho is the plaintiff!
A. Yes, sir.
Q. You live in the same house on 11th Street?
A. Yes, sir.
Q. Are you married yourself?
A. No, sir.
Q. And all of your other brothers live tl1ere with you except Alvin Tarrell 7
A. That is right.
Q. You- are· employed by whom?
A. Tidewa,ter Eleetric ·Corporation.
Q. ~no is the president and treasurer of that concern 1
A. 1\lr. Chapman. .
Q. ~{r. Semmes Chapman, that is your father's lawyer,
isn't it?
A. Yes, sir.
Q. Did you ever give Mr. Chapman .a signed statement or
any statement at all about this accident?
A. No, sir, not that I can recall.
page 86 ~ Q. Did you ever talk with him about the accident, about this case?
A. No, sir.
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Q. Did you ever talk with your father about itY
A. No, sir.
Q. Did you ever talk to anyone knowing they were going
to talk to lVIr. Chapman about it1
A. No, sir.
Q. What kind of car was this you were driving!
A. A four-door Town ·sedan, Ford.
Q. How long had you had it Y
A. About five months.
Q. What time did you leave Portsmouth ferry that morning?
A. I think it was between quarter past and h.alf past four.
Q. That is the Portsmouth ferry?
A. Yes, sir.
Q. So, all the other witnesses in this case are wrong when
they say you left at 4 :30?
A. I don't think it was that late, I don't.
Q. How was the weather 'vhen you left there?
A. The weather was foggy.
Q. Wasn't it raining?
A. The streets were wet.
Q. Wasn't it raining?
A.. V\T ell, it had been raining and drizzling a little at times
when we lef.t town, this side of the river, yes,
page 87 } sir.
Q. How long had that drizzling rain kept up?
A. I think it was like that until we got pretty near to Suffolk.
Q. So, you did not make much speed between Portsmouth
a.nd Suffolk?
. A. Very little speed between Portsmouth and Suffolk.
Q. I-I ow far is it from Norfolk fo Warrenton?
A. 133 miles.
Q. Do you remember that when I called you yesterday over
the phone, didn't you tell me it was 135 miles Y
A. I don't remember.
Q. You remember I called you, don't you Y
A. Well, I will tell you all of tha.t mileage is hearsay stuff,
::rvr r. Eggeston. I did not take a.ny tape, line :and measure it.
Speedometers are not entirely reliable so far as distances
are concerned.
Q~ How far is it from Norfolk to Greensboro?
A. Well, I really don't know.
Q. What did you tell me it was~
A. I told you one thing and somebody has told yon something else. A man supposed to know told me 250. .
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Q. You told me 278?
A. I was told that by a salesman.
Q. That is what you figured on when you started out 7
.A.. I nev-er figured on miles.
·
· Q.. vVhat time did you expect to get to Greenspage 88} borof
A. I figured around two o'clock.
Q. You stopped several times on the road, didn't you 7
A. We only made two stops.
·Q. Wnere did you stop?
A. Stopped to g·et gas onc.e.
Q. Where did you stop the other time Y
A. And the other time it was tire trouble.
Q. What was the tire trouble 1
A. The lefthanded rear tire blew out and the car skidded.
Q. The lefthand rea.r tire blew out when you were going
around a eurve, didn't itf
A. No, sir, it was before we reached there.
Q. Wasn't that a new tire~
A. Tlu~ tires came with the car and I think the car had
been about seven thousand or eight thousand miles at that
time.
Q. Didn't you tell me that when the car was going around
the -curve the car skidded and the tire blew out?
A. Well, I have been down there since I made that statement a.nd told you if I did. and there is no curve there.
Q. Yon told me about ten days a~o that this car was going
around a curve and it skidded and one of the rear tir-es blew
out?
A. I might have told you that.
Q. And you also told me that it blew out because it was
going too fast?
A. Nothing but speed -caused it.
page 89 } Q. If that was true, everybody in the car knew
that and saw it f
A. Saw what?
Q. Knew the speed you were making and saw what happenedY
A. They were in the car, yes, sir.
Q. You all g·ot back in the car, didn't you, after you had
repaired the tire or changed the tire?
A. Yes, sir.
Q. Nobody objected to going fast?
A. Nothing was said about any speed.
Q. Just got ba~k in the ca.r and started offf
A. Yes, sir.
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Q. What was the condition of the~ weather when that tire
wrung off Y
·
.A.. The ·weather was a little bit hazy right at that particular time.
· Q. By the way, you said you went back there since the accident. Who did you go with?
A. I went with Mr. James Ridgewell, ,Jr.
Q. Did you go on busines.s ~
.A.. Went on pleasure.
Q. .Anybody else with your
A. That is all.
Q. Now, tell the conrt and ·jury, Mr. Tarrell, just how this
accident happened f
·
.A. Just how the accident happened?
page 90 ~ · Q. Yes.
A. I was g·oing down the road about forty-five
miles a.n hourQ. How long had you been driving a.t that speed prior to
tltis accident?
A. I suppose probably five or six miles.
Q. You had been driving all the wa.y, up around forty-five
miles, hadn't you Y
A. Around forty, betw.een forty and· forty-4ive, yes, sir.
Q. And everybody in the car knew that, didn't they Y
A. I suppose so. I don't know what they knew.
Q. Tell what happened?
A. Frank called my attention to a curve which was this
eurve in the picture here and I took my foot off of the gas
a.IJd at tha.t time I was at the top of this curve. Now, this
road tha.t leads to this curve is a down grade and the curve
is almost identical to the turn at Ghent bridge on the other
side, the Mowbray Arch side. There is a road that runs at
the bottom of this curve, banked the same way that the hill
is. This road that we turned over on is a new road that had
been put in. The road at the bottom of the hill is just the
same as on the grade. This other road meets it in this manner (indicating). I got to the d(}wn grade of this hill anti the
oo.r started swinging and I told them, I said ''Fellows I don't
know what it is, but the brakes won't hold and ti can't do a
·
damn thing with it". And by the time I got those
page 91 ~ remarks out of my ·mouth the car turned over.
Q. How far had you seen this curve before yon
got· to it?
A. I did not notice the curve until Frank called my attention to it.
.
Q. Afte.r the accident, what did you do with your- ·ca.r?· ··
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A. I left the car there. It was upside down. And I gave

it away. L did not want it any more·. I told.them I was
through with it. I was disg-usted with it. And the man did
not get a chance to get it, and I went up to a station then
and he said he would s·end down th~re and get it. He said
''You are just mad and don't know what you are talking
about".
Q. You did take the car and go on to Greensboro?
A. I had the car repaired. I had a new radiator a.nd temporary top.
Q. Now, tell the jury, was anything wrong with your
brakes?
A. The garage man said no.
' Q. Had you had any trouble with your brakes tha.t morning before Y
A. No.
Q. When had you had your brakes fixed Y
A. The brakes were fixed, I think the day before we went
down there.
Q. The da.y before?
A. Yes, sir.
Q. What time did you get to Greensboro that
page 92 ~ nightf
A. vYe got there about six o'clock.
Q. What time did you leave Warrenton Y ·
A. I think it must have been about two o'clock.
Q. And when did you leave Greensboro coming back f
A. Left there about 8:30.
Q. And got back here the next morning Y
A. In the morning, yes, sir.
Q. You drove the sa.me car back Y
A. Yes, sir, left there at six o'clock.
.
Q. You w~re not hurt in the accident at all yourself?
A. Not a.t .an, no, sir.
Rv a .Juror:
..Q. What is the highest speed you made on the trip?
A. About forty-eig.ht miles an hour.
Q. What was the lowest Y
A. Well, sometimes right down to nothing getting behind
those trucks and all on the Suffolk road.
Q. What was your speed between Portsmouth and Suffolk
as a rule¥
A. About thirty miles an h.our.
Mr. Chapman:

N n questions.
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page 93 ~

W. B. W ALKE·R, JR.,
a witness on behalf of the defendant, being first
·
duly sworn, ·testified as follows:

Examined by Mr. Eggleston:
Q. You axe !ir. W. B. vValker, Jr.¥
A. Yes, sir.
Q1. And what is your occupation, 1\tir. Walker¥
A. Yes, sir.
Q. And what is your occupation, !fr. Walker¥
A. Adjuster a.nd investigator
Q. For the ::Maryland Casualty Gompa.ny?
A. Yes, sir.
Q. Whieh carries insurance on Mr. Tarrell's car. Is that
correct?
A. Yes, sir.
Q. Did you investigate this accident T
.A. Yes, sir.
Q. Did you talk to the witnesses Y
A. Yes, sir.
Q. Did you have a con~ersation with 1\fr. Alvin Tarrell here
in regard to this accidentf
A. I did.
Q. Where was that conversation f
A. It was on the north end of the Granby Street bridge, the
new bridge.
Q. That was while the bridge was under construction~
A. It ha.d not been completed.
Q. That was last fa11, was it?
A. Yes, sir.
page 9.4 ~ Q. How shortly after the accident?
A. Well, I could not say for sure, but it was within ten or twelve da.ys, I think, or fourteen days.
Q. Will you please tell the court and jury whether you
tried to influence 1\tir. Tarrell here in any way in the statements he gave you T
A. I just tried to get the f.acts as to the accident. That
was my business. That is all I tried to do.
Q. Did you try to influence him to say anything that would
be in favor of his brother here or against him f
A. No, sir.
Q. Tell the jury whether or not you took any notes or wrote
up any reports of this conversation you had with him Y
A. I wrote down what I intended to be his statement about
as he g·ave it to me. I saw that he was not going to sign it
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and I did not complete it, but I was going to ask him to
sign it.
Q. Is this statement you wrote there~ Are these your notes
on itf
.A.. Yes~ sir.
~Ir. Chapma.n: We object to the statement.
:iYir. Eggleston: I am not going to put it in.

By Mr. Eggleston:
•
Q. What did 1\tir. Alvin Ta.rroll tell you as to the condition
of the weather when they left Portsmouth ferry, wheth-er it
·was raining or not f
J>age 95} A. He told me it was foggy and drizzly. I think
he to1d me he, was using the windshield wiper.
Q. Now, tell the -court and jury what, if anything, he told
you about the accident \Vhich happened to the car at Roanoke Junction T
A. He fold me that about thirty-five or forty miles before
he reached Warrenton, where the roal accident occurred, tha.t,_
under similar circumstances, th~ car was going around a
curve too fast a;nd it wrung off' the left rear tire ·and the car
skidded around and that they had to stop and change that
tire, after which they continued on toW arrenton or about one
miles this side of Warrenton.
Q. Tha.t is all. Answer Mr. ·Ohapma~ 's questions¥
.A.. Yes, sir.

Mr. Chapman: No questions.
Mr. Egg·leston: That is the defendant's case, your Honor.
page 96}

F. ALVIN TARRELL,
a witness on behalf of the plaintiff, being recalled,
further testified as follows:
Examined by Mr. Chapman:
Q. 1\tir. Tarrell, something has been said here about my
connection with the Tidewater Elootrie Corporation and that
1\tlr. Tarrell is an employee there. Will you please state
whether or not I have represented you before this aooident Y
A. Yes, on two other occasions.
Q. And did you or not engage me in this matter 'I
.A.. I think I influenced my father to have you.
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CROSS EXAMINATION.
By :Mr. Eggleston:
.
Q. Yon knew that your brother whom you were ~n1ng
worked for the company o~ which Mr. Chapman was president
and treasurer?
A. J did not know he· was president, and treasurer. I knew
he had his offices up there and was. in some way connected
with. that institution.. ··
REDIRECT E:x.AltiiNATION..
B·y Mr. GhapmaJI:
Q. You knew my offices were on fhe second floor 1
A. Yes, sir~
Note: Thereupon the ju1~y was adjourned for lunch.
page 97 ~ And the ·Court doth certify that the foregoing,
together with the exhibits therein referred to
(which exhibits have been properly identified and made a
part of this Bill of Exceptions) is the evidence and all of the
evidence introduced on the trial of the said cause.
And after the introduetion of the foregoing evidence, the
court instructed the jury as follows::

. "INSTRUCTION NO.2.
''The Court further instructs the jury that' contributory
negligence on the part of the Plaintiff, :B,rank D. Ta.rrall, Sr.,
cannot be presumed. On the contrary, the said Plaintiff is
presumed to have exercised due and proper care at the time /
of the accident, in the a.bsenee of evidence to the contrary,
and the burden is upon the Defendant to prove contributory
-negligence by a preponderance of the evidence to the satisfaction of the Jury, unless the evidence offered by the Plaintiff
shows that he was guilty of contributory negligence, or unless it may be fairly inferred from all of the evidence and
circumstances of the case.'~
INSTRUCTION NO. 3.
. ''The Court instructs the jury that if they believe from the
evidence that the Plaintiff, Frank D. Ta.rrall, Sr., was in the
private automobile of Henry A. Tarrall, by invipage 98 ~ tation, and that the Plaintiff was exercising no control over the driver, then the negligence of Henry
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A. Ta:rrall, if any, cannot he imputed to the Plaintiff, but it
was incumbent upon the Plaintiff to use ordinary care for
his own safety."
INSTRUCTION NO. 5.
. ''The Court instructs the jury that the driver or operator
of an automobile is under the obligation of exercising· reasonable care for the safe transportation of his g-uest in his automobile; that the duty of the owner and driver to the occupant of his car is to exercise reasonable care in its operation
and not unreasonably to expose him to dang-er, and if the jury
believes from the evidence in this case that the plaintiff wa.s
an occupant of the automobile driven by the defendant on
November ll, 1930, and that he was injured by reason of the
failure of the defendant to use reasonable care in the ope·ration of said automobile, the jury must find for the plaintiff unless you believe from the evidence that the plaintiff was g·uilty
of contributory negligence.''
INSTRUCTION NO. 7.
''The Court instructs the jury that the ordinary care required of the Plaintiff under the various instructions given
in this case is that care which an ordinarily prudent person
riding· as a guest in the rear seat of an automobile would exercise under the same, like or similar circumstances.''
Iu~STRUCTION NO. 8.
page 99 ~
"The Court instructs the jury that if they find for the
Plaintiff against the Defendant, Ilenry .A. Tarrall, .in cousidering the amount of damages they will award him they
should not take into consideration with reference either to
increasing or decreasing the amount of the award which they
otherwise would make, the family relationship existing between the Plaintiff and said Defendant, Henry A. Tarrall, or
the fact that the Plaintiff was a guest in the car operated by
said Defendant, Henry A. Tarrall, at the time of the accident.''

INS.TRUCTION NO. 9.
''The court instructs the jury that if they find for the
I>laintiff, they should fix his damages at such sum as they ma.y
deem fair and just, and that will adequately compensate him
for his loss of time, if any, and monies he has layed out and
expended in endeavoring to be cured of his injuries, and for
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his pain and suffering, and for any
may ha.ve sustained by reason of said
pain, suffering or inconvenience he
thereof, under all of the proof in this

permanent injuries he
accident, or any future
may suffer by reason
case.''

INSTRTJ.QTIO~

NO. 10.
· ''The Court instructs the~ha t if they believe from
the evidence that the defendant Fienry A. Ta.rrall drove his
automobile or attempted to drive· same around the
page 100 ~ curve in the highway 'vhere the accident ooourred
at a greater rate of speed than was reasonable
aud proper, having regard to the width, traffic and condition
of the highway and the condition of the weather, and that
such rate of speed was the proximate cause of the accident,
the jury should find for the plaintiff, if they further believe
the plaintiff was not himself negligent.''
INSTRUCTION NO. A.
''The Court instructs the jury tha.t the fact that the plaintiff has be·en hurt in an accident does not entitle him to a
verdict at your hands. The basis· of his suit is the- alle-ged
negligence of the defendant. There is no presumption of
such neglig·ence from the happening ·of the accident but on the
contrary the presumption is that the defendant was free from
negligence.
·
And the Court further instructs the jury that in order to
entitle the plaintiff to· a verdict in this case you must believe
from the evidence, (1) That the defendant was guilty of negligence or carelessness, (2) That such negligence (if any)
of the defendant was the sole proximate cause of the accident, and (3) That the plaintiff himself was entirely free from
any negligence or carelessness which proximately caused or
contributed to his injuries in any degree whatsoever.''
pag·e 101 ~
INSTRUCTION NO. E~~
~-tL\..--'"v-t'>--r,j
''The Court instructs the jury that the defendant was not
an absolute insurer or guarantor of the safety of the occupants of his ear. It was the defendant's duty to operate his
car with ordinary care. that is. such care as an ordinarily
prudent person would have exercised for his own protection
a.nd the protection of his family and property, taking into
oonsidera tion the na.ture and hazards attending this pa.rticular
mode of travel. And if the jury believe from the evidence
that the accident occurred while the defendant was operating
his car with ordinary care, then they should find for the defenda.nt.''
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INSTRUCTION NO. D.

''The Oourt inst.ructs the jury that although a person may
he a mere guest in an automobile he cannot place his safety
entirely in the keeping of the driver but must exercise or•
dinary ·care for his own safety.
And if the jury believe from the evidence that prior to
the accident the defendant had ·been driving the car at an
excessive rate of speed and that the plaintiff knew, or by the
exercise of ordinary care could have lmown, this, then it was
the duty of the plaintiff to have protested against and objected
to the excessive speed, and if necessary should have· directed
that the car be stopped and that he be al1o·wed to
page 102 } get out of it.
And if the jury further believe from the evidence thact the plaintiff failed to protest against or objeet to
this exeessive speed whic.h was known, or should have been
known to him, and that his failure to protest or object to the
driver proximately caused· or contributed to his in.iuries in
any ma.n~er ·whatsoever, then they should find for the de-

fendant."
INSTRUCTION NO. B.

''The Court instructs the jury that even though they may
believe fr;om the evidence tha.t the accident was due to the fact
that the defendant was operating his car at an excessive rate
of speed, yet if the jury further believe from the evidence
that shortly prior to the a~ccident the defendant had been operating his car at a like excessive rate of speed, a.nd tha.t this
was known, or sl1ould have been known, to the plaintiff who
nevertheless continued to ride with the defendant without
protesting against, or objecting :to, such excessive speed, then
the plaintiff was guilty of contributory negligence and he
cannot recover in this case.''
INSTRUCTION NO.. C.

8-:- ~-;;.-t...--~~---------

'' The Court instructs the )ury that if they believe from the
evidence that the plaintiff voluntarily accepted a ride in defendant's -car for a trip from Norfolk, Virginia, to Greensboro,
.
North Carolina, at a scheduled time of approxipage 103 } mately ten hours, in foggy weather, over roads on
which the plaintiff knew, or should have known,
there were curves and hills, then the plaintiff assumed all
risks which were ordinarily incident to this method of b avel
under these circumstances and conditions.
9
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And if the jury believe from the evidence that the accident
was proximately due to such risks which were assumed by
the plaintiff, then your verdict should be ~or .the defendant.'"
-·. 'rhe ~bove instructions numbers 2, 3, 5, 7, 8, 9 and 1(} were
offered by the plaintiff and granted.
The above instructions numbers A, E, D 1 B and C were
offered by the defendant and granted.
And the Court doth certify that the foregoing a.re the instructions and all of the instructions which were granted to
t.he jury in this cause.

.t:\nd the defendant duly objeeted and excepted to the granting of each ·of the instruetions numbers 2, 3, 5, 7, 8, 9 and
10, on the ground that under the evidence in this case the
plaintiff was g"Uilty of contributory negligence as a matter of
law, which would bar his recovery, and on the further ground
that the aecident was due to risks which were assumed by the
plaintiff under the circumstances of the case.
.
And the defendant further objected and exeep·ted to instruction number 8, offered by the plaintiff, on the ground that
under the evidence in this case rthe plaintiff is the fa.ther ofthe defendant, they are both members of the samo
pa.ge 104 ~ family, live in the same house, and it is contrary
to public policy for one member of a family to be
allowed to maintain an action ag·ainst the other under these
circumstances.
·
But the Court overruled the defendant's said objections
to each of the above instructions offered by the plaint:ff and
granted said instructions, to which action of the Court iri
overruling said objections and in granting said instructions,
the defendant then and there duly excepted.
The jury, having heard the instructions of the Court and
argument by counsel, retired to their room to consult as to
their verdict and returned into the Court a verdict in the
following words and fig11res, towit:

"We the. jury find for the plaintiff in the sum of One thousand Dollars ($1,000).
E. A. ALI1E·N, Foreman/' .
· Whereupon the said defendant, by his a.ttorneys, moved tl1r~
Court to set aside the verdict of the jury on the ground that
it is contrary to the law and the evidence, and under the evidence the verdict of the jury should have been for the defendant, on the further ground that the Court erred in gra1~t:
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ing certain instructions offered by the plaintiff over the objection of the defendant, and in refusing to grant
page 105 ~ certain instructions offered by the defendant, and
that the Court should either set aside the verdict
of the jury and enter a :final judgment for the defendant or
in the alte-rnative should set aside the verdict of the ;jury
and grant a new trial.
But the Court overruled the motion of the defendant nnd
on June 16th, 1931, entered a judg·ment for the plaintiff in
the sum of $1~000.00, with interest thereon from l\fay 28th,
l 931, until.paid and costs.
To which acHon of tl1e Court in overruling the said motoin of the defendant and in entering the said judgment for
the plaintiff the said defendant, by his attorneys, duly excepted, and a.fter reasonable notice in writing to the plaintiff
of the time and place at 'vhich this Bill of Exceptions i~ to l)(~
tendered to the Court, tenders this, his Bill of Exceptions No.
1, and prays that the same be sig'lled, sealed, enrolled and
made a part o.f the record, which is acco-rdingly done this
24 day of July, 1931, and within the time allowed by law.
\Vitness the following signature and seal:

ALLAN R. HANCKLE, (Seal)
Judge of the Circuit Court of the
City of Norfolk.
page 106 ~

The following is the notice of the defendant to
the plaintiff for application to clerk for transcript
of the record :

Virginia:
In the Circuit Court of the City of Norfolk.
},, D. TaiTall, Senior, Plaintiff,
vs.
1-Ienry A. Tarrall, Defendant.

· ON

~1:0TION

FOR JUDGl\IENT.

To F. D. Tarrall, S'enior,
Norfolk, Virginia,
You are hereby notified that on July 24th, 1f);lt, nt ten
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Court of Appeals of Virginia.

thirty o'clock A. ~f., I shall apply to the Clerk of the above
court for a transcript of the record in the above entitled cause
for the purpose of applying to the Supreme ·Court of Appeals
of Virginia for a writ of error and supersedeas to the judgment rendered therein in this court in this cause.
Dated at Norf·olk, Virginia, this 22nd day of July, 1.931.
HENRY A. TARRALL.
By VANDEVENTER, E.GGLESTON & BLACK, .
His 'Attorneys.
•,

Legal service of the above notice is accepted this 22nd day
of July, 1931.
·
,
F. D. TARRALL, SENIOR.
By SE·MMES CHAPMAN,
His Attorney.
page 107 ~ Virginia :

In the Clerk's Office of the Circuit,Court of the City of Norfolk, on the 30th day of July, in the ye_ar 1931.
I, Cecil ~L Robertson, ·Clerk of the aforesaid court:, do
hereby certify that the foregoing transcript includes the papers filed, and the proceedings had thereon in the case of }i'. A.
Tarrall, Sr., plaintiff against Henry .A.• Tarrall, defendant,
lately pending· in our said court.
I further certify that the same was not made up and completed and delivered, until the defendant had received due notice thereof and of the intention of the plaintiff to apply to the
Supreme Court of Appeals of Virginia for a writ of error and
.~upersedeas to the judgment herein.

Teste:
CECIL M. ROBERTSON, Clerk.
By MARGUERITE R. GRONER, D. 0.
Fee for this transcript $33.40.
A Copy-Teste :
H. STE·WART JONES, f!. C.
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