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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 1426
TOWN OF ASHLAND, A MUNICIPAL CORPORATION,
.Appellant,

ve,rsus
E. W. NEWJ\'IAN AND 1'IARY D. NEWMAN, HIS WIFE,
Appellees.

PETITION FOR- APPEAL.
To the Honorahle JU$tices of the 8'ltprerne Cou,rt of Appeals
of Virginia:

Your petitioner, the Town of Ashland, a municipal corporation created under the laws of this State, respectfully represents that it is aggrieved by a final decree entered by the Circuit Court of Hanover County on the. 20th day of March,
1933, in a certain proceeding instituted by your petitioner
as the complainant against the said E. W. Newman and Mary
D. Newman, his wife,_·as the defendants, and therein pending. .A transcript of the record in the said proceeding ~S·; ·
:filed herewith, and the respective parties will be hereinaft41r ·
designated as the Town and of the defendants.
·
ST.ATE~IENT

OF THE CASE.

The defendant, E. Vl. Newman, is the owner of a dam and·
water power. site situated on the South .Anna River, about
three miles north· of the Town of .Ashland, where he has for
a number of years operated a flour and grist mill.
The plaintiff maintains and operates a water works and
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· sewer system as a municipal enterprise for the comfort and
convenience and health of its citizens and inhabitants, and
the water and power used by it in the operation of its said
plant was and is being acquired from the defendants under
a certain written contract, dated June 20, 1922, which was
duly recorded in the Clerk's Office of Hanover County.
A controversy arose between the Town and the defendants
as to the rate of speed at which the Town was required to run
its pumps and as to the basis on which it should pay the defendants for the power consumed by it in the operation of
its pl~nt. The respective positions taken by the parties are
as follows :
·
. The Town contends that under the proper construction of
the contract, it has the right to operate its pumps at such
rate of speed as it may see proper at all times excepting
only at such times as there may be a scarcity of water in tlie
river or mill pond, in which event it is required to use due
4iligence to operate them at 50 revolutions per minute, their
rated or designed speed, and further, tha.t it is obligated to
pay to the defendants only for such power as is actually used
by it in such operation.
The defendants, on the other hand, contend tl1at the Town
is obligated to operate its pumps at their rated speed of 50
r·evolutions per minute at all times except when the physical condition of the 1iver (high. water or low water) makes·
this impossible, and, further, that if the Town does elect to
operate its pumps at a lesser speed than 50 r. p. m., it must
nevertheless pay the defendants on the same basis as if the
pumps were being actually operated at 50 r. p. m., or in
other words, that the Town must pay for·the power it would
have used if it had operated the pumps at full capa.Gity.
The Town filed its bill or petition in this case in pursuance
of ,the provisions of the Declaratory Judgments Act, Section
615Q.(a) of the Code of 1930, for the purpose of having the
oourt settle this controversy a.nd adjudicate the rights of the
Town, under the said contract, as to the rate of speed at
which it may operate its pumps and as to the compensation
it must pay the defendants for the power used, and a copy
of the contract is filed as Exhibit A with the said bill. R., 9..
This contract runs for the period of 35 years from January 1, 1933, with the ·Option in .th.e Town to renew it for an
additional period of 35 years, ~nQ under the terms thereof,seven distinct and .enumerated..-, rights or privileges arf.\'·
granted to the Town, including
,.
''7th. The right to use the said dam~ water and power . for
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the purpose of operating the water wheel hereinafter mentioned under the conditions hereinafter prescribed~''
Then follows a covenant or undertaking on the part of the
defendants to the effect that they will furnish and maintain
a specified kind of a turbine water wheel, or one capable of
developing the same amount of power as the one designated
throughout the life of the agreement. The contract then proceeds with this language :
-

of

''The said Town, for and in consideration
the rights
and privileg·es herein granted to it and for the obligations
hereby imposed upon the said grantors, doth covenant and
agree as follows, to-wit:
''1st. To pay to the said E. W. Newman the minimrin1
sum of one hundred ($100.00) Dollars, per calendar month
during the life of this agreement, or any extension thereof
for the rights and· privileges herein granted, including the
use of 4,000 Horsepower Hours of power during each calendar month (which said sum, however, may be abated or rP.:..
duced by reason of the special provisions with referenc·e
to the lion-availability of the power hereinafter set forth)
and the additional sum of two cents (2cts) per Horsepower
Hour, for all power consumed during any such calendar
month over and above the said 4,000 Horsepower Hours included in said minimum charge, on or before the 20th day
of the month following, the first payment to become due and
payable on or before the 2oth day of February, 1923."
Next follows three more specific obligations imposed upon
the Town which are enumerated as 2nd, 3rd and 4th. Then
follows thirteen ''mutual'' covenants, the 1st, making the
Town's right to the power superior to the rights of any person to whom the defendants may hereafter sell power; the
2nd, reserving to the defendants the right to continue to operate their flour and grist mill, and providing that in the event
the water and power shall at any time be insufficient for
both the purposes of the Town and the operation of the flour
and grist mill, then the Town and Newman shall share equal~y
in said_ supply of power; the 3rd, providing for the rebuilding of the dam in case the same shall be destroyed; the 4th,
providing that if by reason of high water or low water, or
any other cause, sufficient power is not available for the
operation of the pumps of the Town, then there shall be a reduction in the minimum consideration to be paid by the Town;
the 5th, providing ~s follows:
· .
.
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"That the, said Town shall keep an accurate record of the
amount of power, which shall be measured at the Turbine
Water Wheel shaft, consumed by it during each calendar
month, in some good and approved manner, which said record
shall be open to the inspection of the said E. W. N,ewman at
all reasonable times ; but the said E. W. Newman shall have
the right, however, to also install some approved power
measuring device in the said water system, provided the
same shall be done at his own expenses and shall not in any
way interfere with the operation of the said system or affect
the efficiency of the said pumps.''
The 6th, providing that the defendants shall have the right
to further develop their water power at their own expense and
may relocate the water wheel used by the Town; the 7th,
providing as follows:
"That there is attached hereto and made a part hereof
a plot or plan of the proposed system of water works to be
erected by the said Town upon the said property, showing
the locations of the line of water pipes or mains, the filtration plant, the coagulating basin, the wash water tank, the
power and pump house, and the tract of land hereinbefore
mentioned, and it is intended by the parties hereto that the
said grantors shall grant, and they do hereby grant and confer, unto the said Town all of the rights, powers and privileges (including the right of ingress to and egress from the
said real estate for all necessary employees of the said Town)
necessary to install, construct, operate and maintain the said
sytem,of water works during the period of this agreement, or
the. renewal thereof, in accordance with the said plot or plan,
including the right to make all necessary and proper extensions, enlargements and improvements thereto and changes
therein at such time or times as the said Town may so desire. This provision shall not be construed as in any way
abridging or limiting the rights and powers herein specifically granted to the said Town, it being inserted for the purpose of amplifying and making more clear the purposes and
intent of this agreement.''
The 8th and 9th, making all of the covenants contained in
the contract binding upon the successors in title and running
with the laud; the lOth, providing that the property erected on
the real estate by the Town may be removed; the 11th, prescribing the duration of the contract; the 12th, reading a.s follows:
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''It is agreed that the Town of .Ashland shall use due diligence to operate its pumps at fifty (50) revolutions per minute
(their rated speed) whenever there is a scarcity of water.".
And the 13th and final provision, providing that the Town
may erect an auxiliary pumping plant on the premises.
. This contract is full, complete and explicit in all respects
except one. It does not prescribe the method by which the
power used by the Town shall be measured, the provision in
this respect being. merely that the Town shall keep an accurate record of the amount of power, which shall be measured at the Turbine Water Wheel shaft, consumed by it during each month, in ''some good and approved manner", and
the. defendants are given the right to install some approved
power measuring device of their own in the water system.
For the first year or two after the contract became operative, the Town, by consent of both parties, paid the minimum
monthly charge only. Then the question of the use of excess
power over the minimum amount provided for in the contract arose, and it became necessary to adopt "some good
and. approved manner'' of measuring this power in order to
establish definitely just what amount the Town would owe
the defendants each month. This was and is difficult of accomplishment because the amount of power or energy that
was and is being used in the operation of the Town's plan
at any given time depends upon the rate of speed at which
the pumps are being operated, the efficiency of the pumps,
the pressure against which the water is being pumped, which
latter fact is affected by the corrosion or lack of corrosion
in the water mains, and the elevation of the water in the
tanks, as well as other causes. However, the Town employed
J. N. Ambler, a Hydraulic Engineer, of the .Ambler Engineering Company, to make a thorough study of the best methods
of determining the amount of power that was being used by
the Town and to advise it as to how to measure the same.
He made such a study and gave the Town a written report
thereof, dated May 15, 1925, a copy of which is filed as Exhibit B with the bill in this case. R., 19.
It will appear from the Ambler report that he considered
various methods of measuring the power that was being and
would be used in the operation of the pumps, such as th~
use of elaborate apparatus, curves, platted or cross-section
paper, and algebraic formulas, and.finally recon1mended as the
most satisfactory and practical method of measuring the
power the keeping of a record of the rate of speed at which
the pu~ps are run and calculating the power therefrom. His
report further contains a formula for working this out, and
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shows that the power consumed by the pumps in every 1,000
revolutions when operated at 50 r. p.m. is 12.52 horsepower
hours, and when operated at 40 r. p. m. is 11.63 horsepower
hours, and when operated at 30 r. p. m. is 11.65 horsepower
hours.
A copy of this report of l\Iay 15, 1925, was furnished by
the Town to the defendants, and while it is conceded by Mr.
Ambler himself that this method of measuring the power the
'fown used it not absolutely accurate, it has been accepted by
both the Town and the defendants as being a "good and approved manner" of n1easuring it, but the defendants now
contend that this repoi·t constitutes a part of the contract of
June 20, 1922, and that a contractual obligation is thereby
placed upon the Town to operate the pumps at 50 r. p. m. at
. all times when the 'vater conditions in the river makes this
possible, while he Town says that the report is no part of
the contract, that the report does not and could not intpose
upon the Town auy obligation as to the manner in which
it should operate its plant, and that the 8ole function of
the report was to supply a g·ood and approved method of
measuring the power that the Town actually consumed.
The defendants filed an answer and cross-bill against the
Town, and the Town excepted to the answer and moved to
strike it out, and also dmuurred to the cross-bill, all of which
were overruled by the court. Thereupon, the evidence was
taken, and on 1\Iarch 20, 1933, the court entered a decree
construing the contract of J nne 20, 1922, and adjudicating
that under its provisions ( 1) the Town is required to operate
its pu1nps at 50 r. p. m., their rated speed, at all times wlteu
the flow of the river will permit this to be done, (2) that
whenever there is a scarcity of water, the Town should usc
due diligence to operate its pumps at the said speed of 50
r. p. n1., and (3) that all calculations of the power consumed
shall be upon the arbitrary basis of 50 r. p. m. unless the
flow of the river shall be such that it is impossible to operate
at that speed, in which event the calculations shall be on
the atbitrary basis of 50 r. p. m., 40 r. p. m. or 30 r. p. m.,
whichever shall be the nearest speed to that at which the
pumps shall have been operated for the time in question. ·
It is fro1n that decree that this petition for an appeal is
made.
ASSIGNMENTS OF ERROR.
1. The court erred in refusing to sustain the exceptions
taken by the Town to the defendants' answer for imperti-
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nence and in refusing to expunge the impertinent matter
with costs.
2. The court erred in refusing to sustain the Town's motion
to strike out the defendants' answer for insufficiency and in
.overruling the Town's demurrer to the defendant's crossbill.
3. The court erred in admitting and considering the parol
evidence introduced in behalf of the defendants over the
objection of the Town, and in refusing to construe the written contract from the contract itself.
4. The court erred in deciding and holding that the contract of June 20, 1922, should be so construed as to. require
(a) that the Town shall operate its pumps at 50 revolutions
per minute, their rated speed, at all times when the flow of the.
river and the condition of the water is such that the wheel
-can operate the pumps at that speed, and (b) that all the
calculations for power consumed by t~e Town shall be upon
the basis of 50 reyolutions per minute in conformity with
the formula set out in the report of the Ambler Engineering
Company, dated ~fay 15, 1925, unless the flo'v of the 1·iver
and the condition of the head of water is such as to make it
ilnpossible to operate the pumps at that speed, in which event
the calculations shall be on the basis of a speed of 50 r. p. m.,
40 r. p. m. or 30 r. p. m., whichever shall be the nearest speed
to that at ,,d1ich the pumps shall have beeu operated for the
time in question.
ARGUlVIENT.

Assignmtent of Error No. 1.
In this proceeding the court is called upon merely to interpret and adjudicate the rights and obligations of the Town
with reference to the operation of its pumps under the provisions of the written contract of June 20, 1922, and it is submitted that this should be done on the bill and the exhibits
filed therewitl1 and on an answer of the defendants admitting
the execution of the contract and setting forth their contention as to the proper construction of it. This, we say,
is the only relevant or material matter that could be put in
a proper answer. But instead of filing such an answer, the
defendants, to meet the narrow and well-defined question presented by the law, filed a ten page answer (R., 29), which
we submit is filled with impertinence and irrelevant matter.
The Town's exceptions to the answer for this reason will
lJe found on page 52 of this record and it will appear there-
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from that exceptions were taken to so much of the said
answer as begins with the words "that the following" in
the 13th line on page 30 of this record, and continues through
the balance of page 30 and the subsequent pages down to
and including the words ''will .be considerable'' at the end
of the second paragraph on page 37 of this record, and to
so much thereof as begins ·with paragraph G on the bottom
of page 37 of this record and continues through the words
"in accordance therewith'' at the end of the second paragraph on page 38 of this record.
An examination of these parts of the answer to which ex·ceptions were taken will disclose that they 'vere filled with
a.llegations to the effect that the defendants had been for
years prior to the execution of the contract the owners of an
expensive concrete dam; that the Town, finding itself without an adequate supply of water, sought a new source of
supply; that they employed an engineer and made surveys
of various possible sources of supply; that the Town held
an election, voted upon and authorized a bond issue for the
purpose of securing money to erect the water plant; that the
Town commenced· the construction of the plant before the
contract was actually executed, etc. We respectfully submit
that all of these allegations involve matters not material to
the suit and not in issue and that such matters included
therein that may be material are set forth with unnecessary
prolixity, and are so mixed up with that which is impertinent
that they cannot be separated, and the answer is augmentative in form.
It is for these reasons that we say the court erred in not
~ustaining the exceptions and· expunging the impertinent
matter with costs and in not then proceeding to adjudicate
the case on the bill and the relevant part of the answer,
and the following authorities are relied on to sustain our position in this respect, namely :
''Impertinence as applied to a bill in equity includes all
matters not material to the suit, or, if material, which is not
in issue, or which, if both material and in issue, are set forth
with great and unnecessary prolixity.

•

.

•

.

''Recitals of deeds at length ~ * • and where a pertinent
matter is so mixed up with that which is impertinent and
irrelevant that they cannot be separated, the whole ma.v be
rejected as impertinent.'; 1 Hogg's Equity Procedure, pages
190 a.nd 191.
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· " • • • If there be any scandalous or impertinent matter
in the answer, if the answer be evasive, indirect, argumentative or immaterial, if it contain too great diffuseness or confusion of statement, or is in any other respects improper, exceptions may be taken to it." 1 Hogg's Equity Procedure,
page 583.
''If an answer goes out of the bill to state some rna tter
not material to the defendant's case, it is deemed impertinent,..
and upon application to the court the matter will be stricken
out with costs, which, in strictness, are to be paid by the
counsel who signed the answer, his signature being required,
as we have seen, as a guaranty that the answer contains
nothing improper. (Mitf. Eq. Pl. 47; S'tor. Eq~ Pl., sec. 863.)
Thus it is impertinence to stuff the pleading with long recitals or schedules, or with needless disgressions, or with
statements of facts, or documents not sought for by, nor
relevant to the bill; or with repetitions of former answers, or
of an answer to the original bill in answering an amended
bill. It should be observed, however, that whilst an answer
cannot be scandalous, as we have seen, without being impertinent, it may be impertinent, as in most of the cases just
indicated, without being scandalous. (Mitf. Eq. Pl. 248; Stor.
Eq. Pl., sections 863, 868 ; 2 Dan. Oh. Pr. 837- '8; F enhoulet
vs. !'assavant, 2 Ves. Sen. 24; Clay vs. William.s, 2 Munf.
105.) '' 4 Minor 2nd Ed., page 1314.
''Pleadings should consist of averments or allegations of
fact, stated with as much brevity and precision as possible;
not of inference or argument.''
"The same objection applies to the matter from the ground
of the second exception. It was a matter argumentative,
rhetorical, irrelevant, and, consequently, impertinent.'' Hood
vs. l'Wman, 4 Johnson's Ohy. 437.

ASSIGNMENT OF ERROR NO. 2.
As we understand the law, a motion to strike out the answer for insufficiency has the effect of a demurrer to other
pleadings and admits as true all the allegations of the answer
which are properly pleaded. City of Norfolk vs. N. C. Water
Co., 113 Va. 303. Hence, the Town moved to strike out so
much of the answer and cross-bell as constituted an answer
and demurred to so much thereof as constituted a cross. bill. The main ground of the motion and the demurrer as-
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signed by the Town is that the controversy in this case involves the construction of a written contract between the
parties which is plain and unambiguous in its terms, and
the court should construe that contract and adjudicate the
rights of the parties thereunder without regard to the matters set forth and alleged in the answer and cross-bill. But
since this principle is also involved in the third assignment
of error, it will be discussed in that connection.
The Town, however, also relied on another and different
ground for its demurrer to the cross-bill which we submit
is well-taken, especially in this particular proceeding, namely:
That the defendants can g·et the same relief in the original
suit that they can obtain by the cross-bill. In a discussion
of this subject in 21 C. J. 512, this is said:
''Cross bills are in general subject to demurrer on the
sarne grounds as are original bills. A cross bill is demurrable
where it does not contain the allegations necessary to show
that the cross complainant is entitled to relief, where it is uncertain and indefinite in its allegations as to these matters
on which counter relief is sought, or where, seeking relief
which is of an equitable nature, it does not contain all the
proper allegations which confer an equitable title to such
relief. A cross bill is also demurrable where the matter
set up thereby is not germane to the matter of the original
bill, where it contains 'merely 'matter of defense available
by WOAJ of answer, where it contradicts matters already admitted in the answer, or ·where it seeks affirmative relief, and
the relief asked if not of an equitable nature, in cases where
this is rquired. A den1urrer will lie for nonjoinder or misjoinder of parties. A cross bill is rlenM.trrable, where the
·determ.ination of the issues raised by the original pleadings
necessa1~ily involves a consideration of every relief sought
by the defendant in his cross bill, * • ~ . " (Italics supplied.)
See also to the same effect 1 Barton's Chancery Practice, 3rd Ed., page 284, and Eason vs. Lyons, 114 Va. 390,
where this court said:
. '"'In Scott and wife vs. Rola~nd, 82 Va. 484, 497, 4 S. E. 595,
601, it is said: 'The doctrine is that a cross-bill should never
be brought when the party can obtain in the original suit the
same relief without it: and when the cross-bill seeks no discovery and sets up no def.ense which might not ha.ve been
as well taken by answer, the bill will be dismissed ·with cost~.
·1 Bart .. Chy. 302.' See also 1 Hogg's Eq., sec. 192. ,,.
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It will be borne in mind that this is a. proceeding under
the Declaratory J udgm.ents Acts. The statute expressly gives
the court the authority to interpret the written contract and
to make a binding adjudication of right. Both parties were
before the court and both of them would be bound by the
construction placed on that contract by the court. The crossbill serves no purpose and the defendants can get no relief
or right under it that they cannot get in the original pro..
ceeding.
In insisting upon the foregoing assignment of error, it is
earnestly submitted that the demurrer to the cross-bill should
be sustained, and the argumentative, irrelevant and otherwise impertinent n1at.ter should be stricken from the answer,
and then the one real issue before the court should be detrmined on the bill and the relevant matter in the answer,
without regard to the evidence on the disputed questions of
fact, which 've submit are irrelevant and have no place in
this proceeding.
ASSIGNMENT OF ERROR NO. 3.
At the taking of the depositions in behalf of the defendants, objection was nwde to the admissiability of the evidence and the reasons therefor were assigned, R. 108, and
these objections were renewed and insisted upon at the hearing before the court. The main reason why it is alleged
that the court erred in admitting the parol testimony is because the contract in question is a complete, unambiguous
written instnunent, we submit. The legal propositions applicable to such a case are so well settled as to need no
Citation of authority, but see ·Grubb vs. Burford, 98 Va. 553,
and D'illard vs. rleffries, 118 Va. 81 and 85, where it is sal(!
tl1at parol evidence is not admissible to show the construction plac-ed upon the contract by the parties, and see also
7 lvlichie 's Digest (New), page 897, et seq., where the rule
is laid do"\Vll to the effect that parol evidence of prior or
contemporaneous oral negotiations or stipulations is not··admissible to vary or explain the written contract, and that
this rule applies in every case where the question is "what
is the agreement", and it is conclusively presumed that the
·whole engagements was reduced to writing as the admission
of oral testimony of previous, contemporaneous or subsequent declarations would tend in many instances to substitute a new and different contract for the one which was
really agreed upon, and because all prior or contemporaneous
oral negotiations are considered as merged in the writing.
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In setting forth thes~ rules, 've are fully aware of the fact
that we may be criticized for quoting ''horn book" law, but
we submit in all earnestness that these fundamental plinciples apply with particular force to the contract now under
consideration for these reasons. The Town was engaged in
s~nding over $70,000.00 in building a water plant which ·was
to be operated by it for a period of 35 years-with an option
of 35 more-70 years. It was to be located entirely on property owned by the defendants. The Town's rights and obligations with. respect to the use and enjoyment of this plant
for the whole of the 70 years were to be fixed by this contract. It was important, therefore, that the contract be specific and embrace the entire agreement of the parties. In the
preparation thereof both the Town and the defendants were
represented by counsel and had engineering or. scientific advice. Negotiations were had between the parties and their
attorneys for a period· of from twelve to eighteen months
prior to the signing of the final contract, during which time
many proposals were made and various drafts of contracts
were prepared, considered and discarded-or as Newman,
himself, said in his evidence, '' • • • If I were to tell you
everything in the negotiations of this contract between the
Commissioners and me, it would take a volume to fill it".
R., 125. Finally, after this "volume" of negotiations was
had, the contract .before the court was reduced to writing,
solemnly executed by the parties and admitted to record,
thereby giving notice to the public of the terms thereof. So,
we say, if there ever was a case in which it should be conclusively presumed that the whole engagement between the
parties was reduced to writing, or in which it should be held
that all prior or contemporaneous oral negotiations or declarations are considered as merged in the writing, this is one.
If these rules do not apply to a case like this, then to what
kind of a case do they apply?
There is still another elementary principle of law, namely,
''A writing being the repository of the final agreement of
t.he parties is the highest and safest evidence of it", on the
strength of which the evidence should be excluded in this
case. rr'he memory of man at best is faulty, and it is not
safe or proper to determine the rights of the people of the
Town by the testimony of a witness or witnesses as to his
or their recollection of an alleged verbal understanding had
ten years prior to his testifying as to a matter over which
a volume of oral negotiations were had. If this could be done,
then the solemn written contract, prepared and executed in
the manner hereinbefore mentioned would be nullified and

----
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rendered valueless for the very purpose for which it was prepared, namely, to make the rights of the parties certain and
definite, and not dependent upon the uncertainties of man's
memory. In this connection attention is directed to the fact
that the written contract is most comprehensive and complete in its form and terms. It fixes all of the rights_ and
duties of the respective parties. It provides for high wa.ter
and low water and all eventualities, even the possible destruction of the dam by flood is provided for, and by clause
7 (R., 14-15) the Town is given all the rights and privileges
necessary to· operate its water works system for 70 years,
"including the right to make all necessary and proper extensions, enlargements and improvements thereto and changes
therein at such time or times as the Town may so desire.''
(Incidentally, this clause alone clearly indicates that it never
was intended that the Town should be bound to operate its
pumps at a given rate of speed for the entire 70 year period.
In that time new pumps may be installed that may operate
at a higher or lower speed.) Only one thing in the entire
contract is left for future determination. That is the method
by which the power consumed by the Town shall be computed or measured, which the contract says shall be done
''in some good and approved manner".
As stated, the witnesses have been examined as to the provisions of a highly technical contract which was executed as
a result of negotiations running for a period of eighteen
months, ten years prior to their testifying. The human mind
is not capable of recalling the facts with any degree of accuracy under such circumstances. In this case it is significant
that one of the defendants' witnesses, J. L. Wright, a former
member of the Board of Water Commissioners, when asked
about the written contract, said (R., 139) that he did not recall
any of the drafts of the written contracts (although he participated in all of the negotiations a.nd was one ·of the signers
of the contract), yet he did recall the alleged verbal under..
standing. We do not mean by this to reflect upon the integrity
of the witness, but we do say that not much reliance can
be ·put upon his testimony, and that the rights of the people
of the Town, who are in reality the parties to this contract,
are in a precarious condition indeed if they are to be determined by such memories or recollections when there is
a written contract covering the transaction. Furthermore,
1f the principle contended -for by the defendants be established as law, if oral evidence can be admitted in such a
case as this, the door 'vould ·be opened to all manner of
fraud, and the solemn rights of the people of a municipality
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could be destroyed. If officers of a municipality in their
representative capacity can make written contracts fixing the
rights and obligations of the people of that municipality at
one thing, and can then, later, in their individual capacity,.
after their ofli'ces shall have been filled by others, fix those
rights and obligations at another, by testifying as to an
alleged verbal understanding in conflict with, or different
from, or in addition to the written document, then the people
of that municipality are in a. sad plight and are at the mercy
of every officer who may have served them. Surely, this
alone is a sufficient reason why the written contract alone
must govern, and it has been 'veil said that ''the rule against
modification or variation of a written contract by parol evidence of prior negotiations is particularly applicable to municipal undertakings, which are hedged about by statute with
safeguards and preliminary r~quirements of such a character as to prevent informal modifications of the substance
thereof." 2 C. J. 1105.
The defendants say, h9wever, that the contract in this
case is ambiguous and that the parol evidence is admissible
under the exceptions to the parol evidence rule. We are not.
unmindful of the exceptions to the rule to the effect that
parol evidence of former dealings between the parties, or of
the surrounding circtunstances existing 'vhen the contract
was made, or of the acts clone by the parties in pursuance
thereof, is admissible to eJ.~pla-in au ambiguous instrument,
but the parol evidence admitted in this case does not come
within these exceptions. There were no forn1er dealings between these parties, and, of course, there could be no parol
evidence of any. What the defendants did introduce, however, w·as parol evidence of an alleged verbal contract to an
entirely different effect and in conflict with the written one.
Briefly referring to this evidence, it will be seen that Ne,vman ~aid: ''I ttnderstood very clearly that the pumps were
to be operated at 50 r. p.m." (R., 113); \Vright said: "It was
a verbal understanrring between ~Ir. Newman and the Board
of Water Commissioners that it would be operated at that
capacity (meaning at 50 r. p.m.)", R., 134, and again on the
same page he said: "It 'vas a 1.Jerbal understanding between
the Board and Mr. Newman that they would be operated
at that speed. There was nothing written as far as I know,''
and Jones said it was ~tnde1·stood with Mr. Nm\wan that the
pumps would be run at 50 r. p. m., R., 155; and 'vhen the
latter was asked on cross examination: "Will you please
explain how, when there is an express provision in the contract that the Town should use due diligence to operate its
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pumps at 50 r. p.m., whenever there is a scarcity of water,
that yon could understand that there was an obligation to
operate them at 50 r. p. m. under all circumstances?'' he replied: ''It was an understandi1tg between ~fr. Newman and
11s that we should do so.'' R., 156.
\Ve submit, therefore, that even if the contract is ambiguous,
the court erred in admitting the foregoing evidence, but 've
also earnestly maintain that the contract is a complete, unambiguous written instrun1ent.
In this connection it is significant to note the structure
or formation of the contract with especial ref.erence to the
sequence with which the rights and obligations of the respective parties follow each other. By the first seven clauses
seven separate and distinct ''rights'' are granted to the Town,
and then follows the undertaking on the part ·of the defendants to fun1ish and maintain a particular kind of water wheel
or one ''capable" of developing the same amount of power
as the one designated. It is to be noted that up to this point
rights have been conferred. upon the To'vn and obligations
have been imposed upon the defendants. Not a single obligation has been thus far imposed upon the Town. The contract then proceeds with this lang-uage: ''The said Town
for and in consideration of the rights and privileges herein
granted to it and of the obligations hereby imposed upon the
said grantors, doth covenant and agree as follows'', and then
there is set forth with precision and certainty the agreements on the part of the Town. The obligations of the defendants are first grouped and numbered, those of the Town
are next grouped and nun1bered, then the "mutual" cove..
nants of both parties are grouped and numbered, and then,
a.t the conclusion, after the period of the duration of the contract had been fixed, and after it was apparent that no
limitation or restriction of any kind had been placed upon
the Town as to the manner or method it should run its pumps,
one and only one obligation as to such method of operation
was imposed upon the Town by clause 12, to the effect that
in the event of a scarcitv of water the Town should use due
diligence to operate the pumps at 50 r. p. m. whenever there
is a scarcity of water. It appears, therefore, that certainly
this contract purports to contain the whole agreement of
the parties, and this being true, the case of Slaughter vs.
Smithet·, 97 V a. 202, which is cited with approval, in White
vs. Corn1nonwealth, 158 Va. 749, and from-which the following
is quoted from the syllabus, is peculiarly applicable, namely:
''If a written contract purports to contain the whole agreement of the parties, and it is not apparent from the writing it-
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self that something is omitted to be supplied, it is presumed
that the contract contains every material term and circumstance of the agreement, and parol evidence is not admissible,
to vary or add to its terms.''
Now, by a careful reading of this contract, and limiting
ourselves to the contract itself (which the law says shall be
done in all cases whenever possible), what do we find~ We
find, first, that among the rights granted the Town is ''7th.
The right to use the said dam, water and po\ver for the purposes of operating the water wheel hereinafter mentioned
under the conditions hereinafter prescribed". Here it will
be noted that the contract itself says there is granted the right
to use the power for the p·urpose of operating the water wheel
wnder the conditions prescribed by tke cont·ract-not the right
to use it for the purpose of operating the water wheel in the
manner prescribed by some verbal agreement or custom or
course of dealing. Vv e next find that the defendants agreed
to maintain a water wheel "capable" of developing a given
amount of power under certain water conditions, and that in
consideration therefor, the Town agreed to pay for ''all
power cons~tmed by it".. N-owhere in the entire contract does
the Town agree to use all of the power the water wheel is
capable of developing, nowhere does .it agree to pay for
more power than it actually consumes, and nowhere does it
obligate itself to run the pumps at their maximum efficiency,
their rated speed of 50 r. p. m. at all tim:es during the 70
year term of the contract. On the contrary, however, there
is an express provision in the contract (clause 12), R., 16,
to the effect that whenever there is a scarcity of water, the
Town shall use due diligence to run them at that speed. This
is -the only provision in the entire ten page contract that
places any obligation on the Town to operate the pumps at
any given rate of speed at any particular time. If there is
any ambiguity in this language we fail to see it. We submit
that if any effect at all be given to this language, the conclusion that it necessarily means that the Town may operate
the pumps at such speed as it may elect at all other times
is inescapable. The maxim: '' Espressio ~tnius est exclusio
alterius" applies, and, furthermore, if it were intended or
agreed that the pumps should be run at 50 r. p. m. a.t aU
times, in times of abundance of water, then clause 12 is an
absurd and useless provision. Certainly, if one agrees to do
a thing all the time, it would be folly for him to further
agree to do it only a part of the time.
It is, therefore, submitted that the parol evidence should
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not have been admitted and that under a proper construction
of the unambiguous contract the Town has the right to operate
its pumps at such rate of speed as it may elect or see proper
at all times, excepting only whenever there is a scarcity of
water, in which case it must use due diligence to operate
themat 50 r. p. m.
ASSIGNl\tlENT OF ERROR NO. 4.
In this assignment we submit that the court below erred
in the construction of the contract as fixed by the decree, even
if the contract is ambiguous and parol evidence of the surrounding facts and circumstances and the actions of the
parties be admissible for the purpose of explaining it. Certainly such evidence is not admissible for any other purpose,
and in no event is evidence of a verbal agreement in conflict
with the written one admissible.
It, of course, becomes necessary for us to discuss the evidence in this connection, and in so doing we will first look
at the surrounding circumstances.
The Town was planning to construct at its own expense a
complete water plant, consisting of water mains, filtration
plant, coagulating basin, wash water tank, power and pump
house, pumps, etc., on the land owned by the defendants,
which was to be run and operated by it and was to serve
the varying needs of the Town for a period of possibly 70
years. We submit that it is unthinkable that the Town would
have obligated its'elf to run the pumps at the maximum speed
at all times and under all conditions during that period. In
fact, the contract itself -expressly gives the Town the right
to make any changes in the plant at any time it may see
fit (clause 7, R., 14), and one of the fundamental ruies of
construction requires the contract to be read as a whole.
There had never been a scarcity of water in the defendants'
mill pond up to that time (Newman's ev., R., 128, and School's
ev., R., 142), but there was, and always had been, a sufficient
quantity of water to operate the mill and leave an excess or
surplus flowing over the dam and wasting on down the river
all the time. It was under these conditions that the contract
of June 20, 1922, was made, under the terms of which the
Town was to use a part of this surplus water (the defendants having reserved the right to continue to operate th-eir
mill), and the defendants were to receive $100.00, plus, per.
month from the Town for it. The evidence further shows
that even after this contract was made there has always
been a sufficient supply of water to serve both the defend-
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ants and the Town and still leave a surplus wasting over
the dam, ·except during the extraordinary and severe drought
of the year 1930 (Newman's ev., R., 128).
Now by applying these facts disclosed by the evidence
to the contract, it is submitted that the reason why the clause
requires the Town to use due diligence to run the pumps
at 50 r. p. m., 'vhich the evidence shows is the maximum
rate at which it is safe to run them (R., 77) in times of
scarcity of water, and not at other times, is apparent. It will
have been observed that by the terms of the clause giving
the defendants the right to continue to operate their mill
in conjunction with furnishing· the power to the Town, it
is al~o provided that in the event the supply of water shall
at any time become insufficient for both the purposes of the
Town and the operation of the mill, then the defendants and
the Town shall share equally in the supply of water. Do
not these two clauses when read together necessarily mean
that as long a.s there is sufficient water available to supply
both the Town and Newman and leave a surplus going to
waste over the dam, the Town can operate at any speed
it chooses, but if and when there is a scarcity of water the
Town is required to run its ptunps at their maximum efficiency
in order to conserve as far as possible the supply of water
for use by Newman in the operation of his mill and for
equal division between him and the Town~ The necessity
for saving water when water is scarce is apparent, but no
such necessity exists when there is sufficient water to serve
the needs of both parties and leave a surplus going to 'vaste
over the dam. To require the Town to run the pumps at 50
r. p. m. under the latter conditions would result in requiring
the pumps to be run at the maximum speed at which it is
safe to run them solely to save water, which when savea.
would be immediately wasted in flowing over the dam,_ down
the river and on to the ocean. Neither Newman nor the
Town would be benefitted as a result of such saving, and
no practical purpose would be served thereby. The contract should be given a practical construction, and it should
not be assu,med that the Town is obligated to do a thing which
if done would not benefit any one or serve any useful purpose W"batever. We say "assumed" advisedly because the
only specific obligation in the contract applies to times of
a scarcity of water, and if there is any obligation at all in
times of an abundance of water, such obligation must be
either assumed or intplied.
So much for the ''surrounding circumstances~'. Now let
us examine the evidence as to the actions of the parties.
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As has been stated, after the plant had been put in operation, the Town paid the .minimum water bill for three years,
to the year 1925, when the question of excess power was
raised for the first time. Thereupon, Ambler was employed
for the purpose of working out a practical method by which
the power that was being consum·ed eould be measured. This
was made necessary by reason of the provision to the effect
that the Town should keep a. record of the amount of power
-consumed by it, which shall be measured ''in some go.od and
approved manner'', with the right reserved in Newman to
inspect such record as well as to install in the system a power
measuring device of his own. It is important to bear in mind
the sole purpose for which Ambler was employed and for
which his report of J.\!Iay 15, 192p, was made. This pu,rpose
was to get a satisfactory method of 'measuring or oalcu.latin,g
the power actuallJJ cons'ltrmed by the Town, not to regulate
the speed at which the pumps were to be run. (Wright's Ev.,
R., 1R7; Ambler's Ev., R., 70.) That this is true is further
shown by the heading to the report itself and by the very
first sentence ther-ein, which is as follows:
''Pursuant to instructions received from you, we have
made a thorough study of the best methods of determining
the amounts to. be paid monthly to Mr. Newman, for the us-e
of hydraulic energy developed by a turbine which he installed
for the purpose of operating your pumps, at the water works
plant on the 8onth .Anna River.'' R., 19.
The Ambler report did not, and could not, impose upon
either of the parties any contractual obligation different from
those: contained in the· writt-en contract made two or three
years! prior thereto. The parties, however, did adopt the
formula recommended by Ambler for the purpose of measuring the power, bnt for that purpose only. It was by a coincidence merely that this formula required the keeping of a
record of the number of revolutions made per minute. If,
instead of calculating the power in this manner, the parties
had adopted some other method, or had installed a mechanical power measuring device or meter, we do not think that
the question of the rate of the speed of the pumps would
have even arisen. except in the ca.se of a scarcity of water.
The meter would have been read, without regard to revolutions, and the defendants would have be·en paid for just such
power as the meter would have shown had been consumed.
At any rate, it is certain that for the three years prior to
the making of the Ambler report, during all of which time
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there .was an abundant supply of water, no record of the
speed of the pumps was ever made.
After the Ambler report was made, the Town began to
keep daily records of the number of revolutions made by the
pumps per minute. Such records were being kept at the
time this controversy arose, and they have since been kept.
Carbon copies of them were furnished by the Town to the
defendants monthly, and the defendant, Newman, has filed
four of such copies with his evidence as Exhibits E. W. N.
Nos. 1, 2, 3 and 4 (R., 166-169). We direct the court's especial attention to these copies because they themselves indicate clearly that it was understood that the power consumed
should be computed on the basis of act~tal operation only, and
not on the arbitrary basis of 50 r. p. ·m., as now contended
by·the defendants. As has been po.inted out, the river was
rarely affected by either high water or low water and practically all the time, there was a normal flow with an abundance of water. Such being the case, it would have been a
vain and futile thing for the Town to have kept a record of
the number of rev:olutions made per minute each hour in
each day, month in and month out, if in the end, in computing the bills, the actual rate of speed thus kept and recorded
at so much pains was·to be disregarded and the computations
were to be made on the basis of an arbitrary or fixed speed.
If it had been intended, or if the parties had understood or
agreed that the arbitrary or fixed speed was to be the basis
for computing the power, .the only record necessary was a
record of the total number of hours the pumps were in operation during each month. There would have been no
earthly need of the record of the aot'ttal speed. Was this actual
· speed recorded as a ·farce, or was it recorded because it was
contemplated that the -actual speed was the true basis for the
computation of the powerf We submit that the latter is the
correct reason.
It has been ~ontended that the Town acquiesced in the
construction now contended for by the defendants for a. number of years by paying the bills as presented by them. We
answer this by saying that the evidence shows (1) that the
Town never paid a single bill with knowledge on its part that
such bill was calculated on a different basis from that of
actual operations, and (2) that the defendants never· even
made the contention they are now making until after this
controversy arose.
(1) J. L. Wright, W. J{. Jones and G. L. Riker composed
the Town Board in May, 1925, when the Ambler report was
made. During this time and for some time thereafter, exactly
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how long does not appear, the pumps were being run at 50
r. p. m., and bills caleula.ted on this actual speed were presented and paid, a.s was proper. Shortly thereafter, during
the same year, these three men all resigned from the Town
Board (Wright's Ey., R.. , 135; Jones'-Ev., R., 153), and an
entirely new Board was in office in 1926, at one time there
being two vacancies on the Board with only one member
serving. This new Board, or such member or members of
it as were serving, knew nothing about the contract with
Newman or the Ambler report, and paid little attention to
the affairs of the Commission. In the meantime, in April,
1926, the residence of the Clerk of the Commission was destroyed by fire, and the Town's copy of the contract and the
copy of the Ambler report were destroyed or misplaced. (R.,
88.) One member of this Board, L. N. Fox, was called as a
witness for the defendants. He testified that he was elected
to the Board in 1926; that they didn't have any basis for
calculating the bills; that they didn't know on what basis
they were paying: that they did not have any information
of any kind before them; that he was the only member for
a while; and that no Uieetings at all were held for son1e time
(R., 143-150). It appears from the evidence of E. T. DeJarnette, a witness for the Town, that during this period,
the Clerk of the Board simply paid such bills as were presented by the defendants without any checking of them and
without any knowledge as to the basis on which they were
calculated (R., 84). All of this is set forth for the purpose
of showing that this Town Board, which came into existence
only a short time after the Ambler report was made, never
had any kno,vledge or information as to the contract, Antbier's report, or the basis on which the bills were calculated.
Certainly, therefore, ·any acts done by them under these circumstances would not amount to a "construction of the contract'' by the parties. Even in those cases in which the rule
tha.t the construction placed upon a contract by the parties
themselves is adn1issible for the purpose of construing an
ambiguous contract applies, the law contemplates acts done
or constructions placed ~vith full knowledge of all the facts,
not acts done throug-h mistake, ignorance or carelessness.
. It may be truly said that these particular commissioners were
guilty of misfeasance in office, but it cannot be argued that
they have placed any construction on the contract, which ,they
never saw and knew nothing about. The only excuse that ma.y
be offered for the acts of 'these officers is that they 'vere
serving as small town commissioners without pay.
(2) We said that the evidence would also show that the de-
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fendants never even. made the contention that they are now
making until after this controversy arose. It appears that
in 1928, still another Board, composed of E. T. DeJ a.rnette,
W. N. Thompson and V. V. Jinkins, succeeded the one above
mentioned. This Board began to function properly and endeavored to check the bills for power that were being presented by the defendants. It had no information before it
on which to do this, and in .July, 1928, it inquired of the defendant, Newman, as to the basis on which the bills should
be computed. He, Newman, thereupon, furnished the Board
with a copy of the .Arnbler report (Jenkins' E.v., R., 99). The
Board then found for the first time that bills were being
computed on the basis of 50 r. p. m., while the pumps were
being actually run at 40 r. p.m. Immediately upon discovering this, it communicated with the defendant, Newman, and·
had him appear beforB the Board at its next meeting for the
purpose of. adjusting the bills. This gave rise to a controv-ersy between the parties which eventually led to this suit.
The Boa.rd again employed .T. N. Ambler to exa.mine the
Town plant and advise it as to the power that was being consumed by· the Town, as well as the method of computing that
power. He again made a writen report to the Board dated
J·anuary 19, 1929, which is filed as a.n exhibit with his evidenc-e (R., 173), and on the second page of which this is said:
"Inasmuch as jt is not necessary to operate at 50 r. p. m.,
and no obligation that we know of exists that you should
do so, it would be prudent to confine your operation to 40 r.
p. m. ''
and on the third page of that report (R., 175), this is said:
''There is no log·ical basis for computing the bills for energy
on the supposition that the pumps are operating at 50 r. p.
m. when they have been operating around 40 r. p. m.~ and
to do so would certainly make the bills higher."
On receipt of this report, the Board sent a copy of it to the
defendant, Newman, together with a letter dated January
28, 1929, in which the foregoing extracts from the report were
quoted, setting forth clearly the position of the Town to the
effect that the power consumed should be computed on the
basis of actual operation (R., 180). To this letter, Newman,
by counsel, replied on January 31, 1929, threatening to cut
off the power fron1 the Town's pumps unless the bill as presented by him was paid within five days (R., 184), and the
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:Soard thereupon wrote Newman's counsel on February 2,
1929, again setting forth the Town's position (R., 186), "We
ask the eourt 's especial attention to this· latter letter, because
it sets forth -clearly the position that the Town has taken
throughout the controversy. Notwithstanding all this, the
evidence shows that not once during the entire controversy,
running over a period of months, did the defendants or their
counsel make the contention that there was a contractual
obligation on the part of the Town to run its pumps a.t their
maximum speed -of 50 r. p.m. at all times. Mr. Newman did
not do so when he met 'vith the Board in September, 1928,
to explain his bilL He did not do so when the Board wrote
him on January 28, 1929, and sent him a copy of the . 1\.mbler
.
report of January 19, 1929. The first time the Town ever
heard of any such contention was after it had employed counsel at a joint meeting of all of the parties in February, 1929
(DeJarnette's Ev., R., 88; Jenkins' Ev., R., 103), and thereupon this suit was brought. If the contract required that,
if that was Newman's position, why did he not make it known
prior to this litigation! Not even he, much less the Town,
ever placed that (lOn.struction on the contract in their course
of dealings.
It is also significant that not once during the whole of this
period, from the time the contract was executed until after
this controversy arose, did the .defendants ever call upon the
Town to run the pumps at 50 r. p. m. DeJarnette testified
that no such demand was ever made on the Board before
this controversy arose (R., 88), and Newman himself admitted tha.t this was true (R., 164). Now, if there was an
obligation on the Town to run the pumps at that spf\ed, if
tbe defendants could make the Town pay on that basis, good
faith on their part would hardly have permitted them to sit
quietly by and let the Town operate at a lesser speed, believing in good faith that it had to pay for power on the llasis of
actual operation only.
It is further significant that the evidence shows tha.t there
'vas no scarcity of water in the rive·r from the· time the contract was signed in 1922 until the extraordinary drought of
1930. What did the defendant, Newman, then dot He then,
on ,July 17, 1930, wrote a letter to the Board calling on it to
operate the pumps at 50 r. p.m., in order to have wa.ter (R.,
164). That letter is filed with the defendant's evidence, and
reads as follows:
''Owing to the low stage of the river, it is necessary that
the water wheel operating the town's pumps be operated in an
economical manner.
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("\. · ''In other words the wheel must be operated at its rated
speed in order to get economical operation." (R., 172.)
I

Not once during the eight years of the existence of the
contract did he write such a letter or make such a demand
as he did at this :V:ery first occasion of a scarcity of water.
This action on the part! of Newman confirms the vie'v of the
Town to the ·effeet that !it was obligated to run the pun1ps at
50 r. ·p. m. only in the event of a scarcity of water,. we submit.
i

COMMENTS ON THE COlTRT'S OPIN10N.
The court belo·w, in its opinion (R., 62), says tbat it is
construing the contrac:t without the aid of parol testimony,
yet the motions .and the demurrer were overruled and the :final
decree shows that all the evidence was admitted and "considered by the court over the objection of the plaintiff, who,
at the time of the argument renewed and insisted upon the
objections that were made by him at the time the said depositions were taken''. There is an inconsistency here that is
not at all clear. By the formal decree, the evidence is admitted and considered, while by the opinion, which is made
a part of the decree, the evidence is not considered. If the
former prevails, we submit the court erred in admitting the
evidence. If the latter prevails, then certainly the evidence
should be stricken out with costs to the plaintiff. In any
event, we submit the court erred in its construction of the
contract for the reasons herein assigned.
The opinion then enumerates a.nd quotes all of the various
rights granted the Town by the :first seven clauses of the contract and says (R., 63) :
"It will be noted that of the rights granted to the Town
Item 7 is the only item which refers to power. This is very
significant in view of the fact that the rental for all of this
is to be based upon the amount of power consumed, and therefore could count upon the proper operation of the water system and the pumps to give him the compensation for the
property and rights he was leasing.''
- We confess that we fail to see the significance of this.
Whether the rights granted are many or few is immaterial,
and Newman could count on just what rental the contract
prescribes-no more and no less-and as the court states,
this rental is to be based upon the amount of power consumed,
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not on the amount of power that might be consumed if the
Town operates its pumps at the maximum speed at which it
is safe to run them all the time. By the -court's holding, the
Town is required to pay on the latter basis, not the former.
The opinion then continues (R., 64) :
"It is specified in the contraet the size, type, speed and
even the make of the water wheel which Newman was to furnish and Newman can not furnish even in ease of a renewal
a different make of wheel unless 'in the event of .his inability
to obtain the particular kind of water wheel'. Even Rhould
this 'inability' require him to purchase for the purpose of
renewal some other make of wheel, then the wheel so furnished shall have the same characteristics as the wheel specified. The eontraet provides that the said Newman shall furnish the wheel shaft to proper heights abov:e the floor of the
pump house 'to connect with the gearing of the pumps to
be installed by the town'. It will be observed that Newman
obligated himself to furnish a wheel to meet the above conditions and to operate at 170 R. P. M. Newman had every
right to have his wheel operated at the speed specified and
if the town had piaeed any such construction on Clause 12,
page 8, Exhibit 'A' as they now place upon it, then they
should have arranged their ,gears so that their pumps could
operate at the speeds they now claim to have the right to
operate at, and Newman would then have known of this construction prior to the signing of the contract.
''There is nothing in the contract to show that this was
ever intended, but on the other hand Newman saw or knew
before the signing of the contract a complete installation of
the pumps desig·ned to operate at 50 R. P. M. as stated in
the contract, connected by suitable gears which required his
'vater wheels to operate at approximately 170 R. P. ~I. when
the pumps were operated at their rate of speed.''
\.

· We think the court is mistaken in saying that Newma.ri
obligated himself to furnish a wheel to operate at 170 r. p.
m. As we read this part of the contract, he' obligated himself
to furnish a wheel "capable of developing the same amount
of power as the one herein specified under an 8lf2 foot head
of water at approximately 170 revolutions per minute".
There is a vast distinction between the two provisions. The
Town was concerned with having sufficient power a'lJailable
to pump water for the needs of its population 50 or 60 years
hence, it was concerned with ha~ing sufficient power ooail-
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able to pump water for its needs in the event of a conflagration as well as for its normal domestic needs, or as Ambler
testified, '' :if • * T wanted at least to get a fire strean1 to Ashland 'vhich would be 250 gallons per minute. I selected a
pun1p of such size and capacity that. it would do that and 50
revolutions per minute was the highest speed at which the
manufacturers considered it safe in the long run to operate
the pump.~' R., 77. Uhder these conditions and since Newman could not be required to change the kind of wheel to
meet changing conditio~s, since the power of the wheel had
to be specified in the contract, he 'vas required to furnish
one "capable" of dev~~oping sufficient power to meet the
varying needs of the Tpwn and the· emergencies that might
arise. But there is a ~ignificant absence· of any requirement
as to the n1ethod in. which the Town is to run the pumps or
make use of the power ;thus made avadlable. The inference,
if any, to be drawn fron!t this, we submit is not that the Town
must develop and use the n1aximum amount of power that
the wheel is capable of furnishing· and run the pumps at the
highest speed that it is safe to ntn them at all times, but,
rather that the Town may vary the speed as it may see fit,
or as conditions ma.y require, excepting only whenever there
is a scarcity of water.
Neither do "'"e understand that part of the opinion quoted
above to the effect that if the Town had placed any such construction on clauRe 12 ~s it now 'places upon it, they should
have arranged their geftrs so that the pun1ps could operate
at the speeds it now claims to have, the right to operate them.
The arrangement of th~ g·ears does not control the speed of
the pumps, and the To''in can and does operate the pumps at
the various speeds referred to under the gears as arranged
by it. Even if this were not so, the Town by installing the
particular g·ears did not incur any contractual obligation to
run the plant with those gears for the life of the contract.
The contract itself expressly gives the Town the right to
change the arrang-e1nent of its gears as '"'ell as to make any
other changes in the plant at any time it may so desire, and
Newman knew this.
The opinion continues (H., 65):

''The contract together with Exhibit 'B' certainly indicat-es clearly, by the Town's Engineer and the n1aker of the
pumps, that the pumps should operate a.t 50 R.. P. l\L and
that they were designed ito operate continuously at tha.t speed
and that there is absolutely nothing to show that they can not
successfully operate at either a hig·her or lower sp'eed. ''
1

I

Town of Ashland, v. E. W. Newman, et al.

~7

· It is true that these particular pumps were designed· to operate at 50 r. p.m. a.nd that there is nothing to show that they
cannot successfully operate at a lower speed. The evidence·
does show, however, that this was the highest speed at which
it is safe to run them (R., 77). It is submitted that this was
recognized in the making of the contract, as was also the fac.t
that no mechanical device in constant operation can be kept
so tuned up as to ope:rate at its maximum degree of efficiency
at all times, without requiring an extraordinary and unusual degree of care and attention. That this is so is clearly
indicated by the fact that under the express terms of the
contract, the Town is not even required to operate the pumps ,
at their rated speed in times of a scarcity of water, but
merely to "use due di1igence''- so to do. These words "use
due diligence'' to operate the pumps a.t their designed speed
whenever there is a scarcity of water must be given some effect, and with this express provision, can it be said that
there is an implied obligation to actually :run them at that
speed under all ~onditions?
The opinion continued (H., 65) :
''The whole tenor of the contract seems to indicate that
the speed of Newman's wheel shall be governed within a reasonable range of speed and it appears that since this plant
'vas in operation at the time of signing this contract both
parties knew that the town had made no provision to govern
the speed of the wheel except by hand, and it was a perfectly
natural requirement to require the town to be more careful
in operating the plant during the thne of low water."
It is submitted that the whole tenor of the contract indicates that Newman was merely to install a turbine water wheel,
capable of developing a certain amount of power, for the
use of the Town in running its plant, and that the Town was
to have exclusive control ov:er the manner and method of its
operation with the absolute right to make any changes therein at any time it saw fit. It is further submitted that the
·range of the speed of the pumps in times of an abundance of
water was not involved in the contract for, as the court says
later on in its opjnion: "It is on account of the· method of
determination of the power that makes 50 r. p.m. a factor in
the contract * 1t: ·» • '' In other 'v.ords, if the parties had
adopted some other ''good and approved manner'' of measuring the power consumed, then the rate of speed of the
pumps would not be involved in or regulated by the contract,
except in 'the case of a scarcity of water. Certainly the adop-
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tion of the rate of speedj as the basis of measuring the power
consumed, imposed no contractual obligation to operate them
at any given rate of s~ed.
.
The opinion continue~ (R., 65):
''Because the contract requires special care in the operation of the wheel during: low water periods, it is certainly no
license for the town to operate the wheel at any speed it desires, at all other times, although it may be to the detriment
of the town or Newman, or either of them.''
The court in its decree says the Town shaJ1 run the pumps
at 50 r. p.m. at all times when wa~er conditions permit, while
the contract says that the Town shall ''use due diligence''
to so run them only in times of a scarcity of water. Hence
the practical effect of the court's holding is to say that there
is an implied obligation in the contract requiring the exercise
of even a higher degree of care in times of an abundance than
the contract by its express terms requires in times of a
scarcity. Certainly no such implication as this is warranted,
especially since, as hereinbefore stated, the reason for saving
water when water is scarce is a.pparent, but if there is sufficient water available to supply all the parties with all the
power that they can use and still leave a surplus going to
waste over the dam, no :such reason exists. The water :Bowing over the dam represents simply undeveloped power. Such
power cannot be stored !for t4e water is bound to flow on to
the ocean without serving any purpose. Why then should
the Town be required to operate its plant at its maximum
degree of efficiency so! as to develop the greatest amount
of power out of the least an1ount of water, merely in order·
to leave a still larger surplus to go to waste over the dam f
The opinion continuesI (R., 65):
I

.. "Items 1st and 2nd of the mutual covenants (p. 4, Exhibit
'A'), (R., 12) burden ~Iewman not to enlarge or rebuild his
mill to use m.ore powerl than then installed in 1922, but the
town should have first call on the use of the water if the
property is sold by Ne'\Wllan, certainly does not indicate that
the town ever placed i~ 1923 the construction on Clause 12
(page 8, Exhibit 'A'), ~R., 16) tha.t it places on the same at
this time. ''
l
I

I

These two clauses place no restrictions whatever upon
Newman as to the use pf the power SO· long as there is an
abundance of water (an~ we say the contract likewise places
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no restrictions upon the Town as to the use of it at such
. time). He can use it in the operation of his mill and he can
sell or furnish the same to any party or parties ''for any
purpose or purposes whatsoev·er' ', the only restriction being
applicable in times of a scarcity of water. It is then provided that in case of a. scarcity, the Town and Newman, to
the extent of the operation of the existing mill, shall share
equally in the supply of water, but that the Town's right to
the use thereof sball be superior to the rights of the others
to whom the defendants may hereafter sell water and power
rights.
The opinion continues (R., 65):
''It would be manifestly unjust to allow the town to run
the defendant's wheel for longer hours than were anticipated
when the contract was entered into (to pump the same amount
of water) just to save a few dollars per month for the plaintiff. This was certainly not anticipated as late as May 15th, '
1925, as will be shown very decidedly by the Ambler report
of that date. It will be borne in mind tha.t Ambler was an
etnployee of the town and that it was he who designed the
water system for the town. What a plant or machine is designed to do or operate at is beyond a. doubt the answer to
the whole contention as to the speed it should operate at.
This is shown very plainly from the letter of the Platt Iron
Works (see Exhibit 'B', page 3) where efficiency is higher a.t

50 R. P. M."
This may be true as a general proposition and in the absence of a contract governing the matter. But here, the plant
was designed to meet the needs of the increasing population
of a town over· a seventy-year period, as well as to meet the
emergencies of fire, and the contract in question expressly
gives the Town the rig·ht to make any changes in the plant
it may see fit at any tbne. The very next day after the plant
was completed the Town could have taken out the pumps
and substituted other~ that are designed to operate either at
higher or lower speed. It can do this tomorrow. This being
true, there can certainly be no obligation to run these particular pumps in any particular way for the period of the
contract.
The opinion continues (R., 66} :
"It is claimed by the town that this construction invalidates Item 7, pages 6 and 7 of Exhibit A. (R., 14.) This is
not the case except in so far as the speed of the wheel and
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pumps are concerned and the pumps themselves are a. very
small part of the works and rights granted.'' (Italics supplied.)
The To,vn owns and operates the pumps and plant, and
what is granted to it is the right to use the water and power
for the purpose of operating the water wheel and the pumps.
It seems to us that this is the main part of the grant and that
all of the other easements and rights conferred upon the
Town by the contract are merely incidental thereto. Certainly the manner in which the Town may operate the plant
is of most vital importance to it. Be that as it may, however,
if, as the court says, the construction placed by it on the contract invalidates any part of the written contract, whether
much or little, it is submited that that construction is necessarily erroneous. It is a fundamental rule that a court in
construing a contract cannot disregard or invalidate any part
of it, but every part must be made to take effect, if p<:>ssible.
Richmond Ice Co. vs. Crystal Ice Co., 99 Va. 239; Funkhma~e·r vs. Spahr, 1.02 Va. 306.
The opinion continues (R., 66) :
"It is not contended by the defendant that the town shall
operate its pun1ps at 50 R. P. 1\L, during stages of the river
when the head availa hle for the operation of the wheel is
not sufficient to operate the pumps at the required speed
and the Court thinks that Item 4th, pag-e 5, Exhibit 'lt', (R.,
14) amply protects the town during such times.''
Certainly, if by reason of high water or low water, or the
destruction of the dam, no power is available, there is no
obligation on the Town to run the pumps at all-if any such
oblig-ation were made, there would be an impossibility of
performance-and Item 4th (R., 14) merely says that in
such event there Bhall be a. proper reduction in the minimum
monthly charg-e of $100.00 for such tin1e as the Town is without power.
01nitting· the next paragraph, the opinion continues (R.,

67):

"Especial attention is called to the wording of paragraph·
3, pag-e 8 of Exhibit 'B' (R., 26). This paragraph shows
conclusively that the power required at speeds of 40 and 30
R. P. M., were to be used only ·when the condition of the
river required these speeds.',.
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The paragraph to which the court here refers is taken from
the Ambler report of May 15, 1925. As we have hereinbe. fore endeavored to point out, this report was mad~. tw.o or
three years after the contract was signed and for the sole
purpose of adopting a "good and approved manner" of
measuring the power consumed. A side from this, and even
if the' report were a part of the contract, we submit that
there is nothing in it which~even indicates that the Town is
required to operate the pumps at the maximum speed. The
paragraph referred to does use the lang-uage "in case the
condition of the river is such that the operator will have to
change the speed of the pumps, during the month, from 50
r. p. m. to 40 r. p. m. or 30 r. p. m., the revolutions of the
pump made. while running a.t each of these speeds should
be recorded, for use in making up the final estimate". In
the paragraph immediately proceeding that one, it is also
said that less energzt will be required to pump a given amount
of water at the speed of 50 r. p. m. than at any other speed,
and in another place in the report (R., 25) it is said that
great economy will be effected by pumping at the designed
rate of 50 r. p.m. whenever it is possible to do so. The report
shows for itself as well as the testimony of Ambler (R., 71)
that. by the use of the word "economy" in this connection, he
meant the over-all economy to the Town in the operation of
the whole plant and :was not referring solely to power.
We very freely admit that it is to the best interest of and
more economical to the Town to run the pumps at 50 r. p. m.
whenever it is prudent to do so. This constitutes an impelling reason why the ~rown should endeavor to (and as a practical proposition, it does) so operate the pumps when it thinks
it is feasible to do so, but there is a vast distinction between
a motive of wanting to do a. thing and a mandatory obligation to do it. One is volitional and the other obligatory.
In this connection, it may be of interest to point out wherein it is to the interest of the Town to run the pumps at 50
r. p. m. when it is prudent for it to do so. The whole object
of the plant is to get water to Ashland. Each revolution of
the wheel or pumps carries a given quantity, about five gallons there. It follows, of course, that the slower the pumps
are run, the longer the Town will haye to operate its plant.
For example, by running it at 25 r. p: m., the Town will have
to operate its entire plant just twice as long to get the same
amount of water as it would by running it at 50 r. p. m. It
is expensive to operate the plant and normally it is fo the
interest of the Town to pump the· most water in the least
time, but there may very readily be times when the Town
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may think it is better to slow np on the speed and increase
the time of operation. We say it has this privilege at all
times, except in the case of a scarcity of water. To illus-·
trate the point, we will assume that the Town wants to pump .
15,000 gallons of 'vater. We say it may do this in one hour
at 50 r. P:- m., or in two hours at 25 r. p. m., as it may elect ..
If it elects the former, it must pay for the actual power consumed in one hour's pumping at 50 r. p. m. If it elects the
latter, it must pay for the actual power consumed in two
hours' pumping at 25 r. p.m. Bnt under the construction of
the contract as placed npon it by the decree in this case, if
the Town did run the pnmps the two honrs at 25 r. p.m., it
would nevertheless have to pay on the same basis as if the
pumps had actually been operated the two houre· at 50 r. p.
m., and it will be borne in.mind that in either event, the Town
would get the san1e amount of water in Ashland, not a drop
more or less.

COMl\{ENTS ON THE DECREE.
.It is earnestly insisted that the final decree in this case
does not construe the existing contr·act, but makes a ne~u contract for the parties. .A careful reading of the contract followed by a like reading of the decree makes this apparent
for these reasons:
·

FIRST.
The decree says that the Town "shall operate its pumps
at 50 r. p. m., their rated speed at all times when the flow of
the river and the conditions of the head of the water are such
that the wheel can operate the pumps at such speed''.
The contract says that the Town ''shall· use due diligence
to operate its pumps at 50 revolutions per minute, their rated
speed, whenever there is a scarcity of water", and it is silent
as to what rate of speed they shall be run under normal
conditions. The expression ''scarcity of water,., as used in
the contract does not contemplate a condition when no power
is available, but usually in times of a scarcity there is nevertheless a sufficient quantity of water available to operate
the pumps at 50 r. p.m., and the reason for this provision is
to.require the Town to operate the plant at its maxin1um degree of efficiency at such times so as to conserve the supply
as far as possible. Now; suppose in case of such a scarcity
the Town uses due diligence to run its pumps at 50 r. p. m.,
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but a latent defect or some other defoot, which would not be
discovered or guarded against by the exereise of utmost care
and caution, should develop in the machinery, necessitating
the pumps to be temporarily slowed down to 40 or 30 or
less r. p.m. This eould be done under the provisions of the
contract, but not under t~e provisions of the decree. Moreover, it is submitted that no machine or plant is so perfect
that it ean be always, day in and day out, operated at its
maximum speed or effieiency. Break-downs and slow-ups
oftentimes oocur, even when due diligence is exerc;ised to
keep it in order, and no provision whatev::er is made for this
situation in the decree.

SECOND.
The decree in effect says that whenever water conditions
permit, the Town shaE run the pumps at exactly 50 r. p. m.
for 35 or 70 years, as the ease may be.
The contract in effect says that the present pumps and
gearing may be taken out tomorrow, or at any other time the
Town may see fit, and new ones installed that either may be
incapable of running at 50 r. p. m., or that may be designed
to run at 60 or 70 r. p. m, This could not be done under the
provisions of the decree. Furthermore, ·the progress of the·
science of hydrau1ie engineering is rapid, and it is entirely
probable that long before this -contract expires, new inventions, discoveries and designs will be perfected that will permit the Town to make such changes in its plant and pumps
and gearing as will enable it to do twice as much pumping
with one-half as much power as is now being consumed, or
new pumps and gearing may be designed that will run at tiO
r. p. m. and in doing· so, consume a great deal less power
than the .present pumps consume at the same rate of speed.
In this event, under the terms of the decree, the Town will
have to continue to pay for power, calculated on an arbitrary
basis applicable to a.n antiquated and discarded system, much
of which the Town would not be actually using. The decree
does not provide for t.his contingency but the contract does,
and it is submitted that it was intended by the parties that
if a new system can be at any time installed that will operate
the Town's plant with less power than is now being consumed, the Town would have the right to adopt such new
system and then pay only for such power as is actually con·
sumed in the operation thereof.
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THIRD.
The decree savs that all calculations for the ascertainment.
of power shall be upon the basis of 50 r. p.m., unless the flow
of the river and the condition of the head shall be such that
the pumps cannot be operated at that speed, in 'vhich event
the calculation, shall be in conformity with the formulae of
the Ambler Engineering Company, and on the basis of a
speed of 50 r. p.m., 40 r. p.m. or 30 r. p.m., whichever shall
be the nearest speed to that at which the pumps have been
operated for the time in question.
The contract says that the Town shall .Pay ''for all power
consumed", i. e., for power actually consumed, not power
that might have been consumed or power calculated on an
arbitrary basis of operatiqn, regardless ·of whether or not the
plant is actually opernted on that particular basis. Moreover, the formulae.contained in the Ambler report was worked
out for the ·partieu~ar plant that is now in operation, and they
would have no possible application to a new or different plant.
In fact, as will be seen from the report itself, there are so
many factors entering into the question of the amount of
power consumed that a very 1ninor change in the desig·n of
the plant might materially affect the an1ount of power consumed in the operation thereof. But even as applied to the
existing plant, it is apparent that the amount of power that
the Town actually consumes cannot be ascertained in such
n1ethod. For example, suppose there is a scarcity of water a.nd
the Town, in pursuance of its contractual obligation uses due
diligence to run the pumps at 50 ·r. p. m., but the highest speed
it. can attain is 46 or 36 r. p. m., why then should it pay for
power calculated on the basis of 50 or 40 r. p. m.? Or, suppose, the highest attainable speed is 20. r. p. m., why then
should payment be made on the arbitrary basis of 30 r. p. m.?
Again, suppose the speed of the pumps is 45, 35 or 25 r. p.
m. What arbitrary rule of calculation is to be then used in
place of calculation of the actual power consumed?
We repeat that the effect of the decree in this case is to
make a new contract for the parties. This the court cannot
do. Its jurisdiction is limited to construing the contract
~he parties have made for themselves.
For the foregoing· reasons your petitioner respectfully
prays that an appeal from the said decree of the Circuit Court
of Hanover County, rendered· on ~!arch 20, 1933, mav be allowed it; that the said decree may be reviewed and reversed;
that a final decree n1ay be entered by this court deciding
that under the proper construction of the contract, the Town
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has the rig·ht to operate its pumps at such rate ·of speed as
it may elect or see fit at all times, except at such times as
. there may be a scarcity of water, in which case .it shall·use
due diligence to operate them at 50 r. p. m., and that the
compensation to be paid therefor shall be· on the basis of the
power actually consumed in such operations, which shall be
measured in some good and approved manner.
And your petitioner further avers that it has, on the 20th
day of July, 1933, delivered a copy of this petition to George ·
E. Haw, Attorney for the defendants, in person; and it, your
petitioner adopts this petition as its brief.
Counsel for petitioner waives his right to make oral argument on the petition.
·
Respectfully submitted,

TOWN OF ASHLAND,
By Counsel.
ANDREW J. ELLIS,
Counsel for Town of

~shland.

I, the undersigned counsel, practicing in the Supreme Court
of Appeals of Virginia, do certify that in my opinion the decree complained of in the foregoing petition is erroneous and
should be reviewed and rev~rsed by the Supreme Court of
Appeals of Virginia.
.
ANDREW J. ELLIS.

I, George E. I-Iaw, ~t\.ttorney for the defendants in the trial
.court, do hereby acknowledge the receipt of a copy of the foregoing petition on this the 20th day of July, 1933.
GEO. :m. HAW,
Of Haw & Haw,
Counsel for E. W. Newman.
Received July 20, 1933.

M. B. W.
}.._ppeal allowed.
PRESTON W. CAMPBELL.
Received August 9, 1933.
M. B. WATTS, Clerk.
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RECORD
VIRGINIA:
In the Circuit Court for the County of Hanover:
March 20th, 1.933.
Town of Ashland
vs.
E. W. Newman and Mary D. Newman, his Wife.
Pleas before· the Circuit Court for the County of Hanover.
Be it remembered that heretofore, to-wit: On the 1st Monday in J a.nuary, 1930, came the Plaintiff by Counsel and filed
its Bill, and it appearing tha.t the Defendants have been
served with proper process decree nisi is entered.
And upon another day, to-wit: 2nd J anua.ry Rules, 1930.
Came again the Plaintiff by Counsel a.nd the Defendants having failed to appear bill pro confesso is entered.
Which bill is in the following words and figures, to-wit:
To the Honorable Frederick W. Coleman, Judge of the said
Court:
Your complainant, the Town of Ashland, respectfully
showeth unto your Honor the following case:
That your c01nplaiuant is a municipal corporation, created under the laws of Virginia, and as such, maintains and
operates a water works and sewer system as a public enterprize for the health, comfort and convenience of its citizens;
That the water and power used by your complainant in
the operation of its said plant was and is being acquired from
the said defendants under and by the terms of a certain contract, made by and between your complainant and the said
defendants, dated the 20th day of June, 1922, a certified copy
of which is filed herewith, marked "Exhibit A", a.nd prayed
to be taken and read as a part of this bill or petition;
That under the terms of the said contract, the said defendants granted and conferred upon your complainant, along
with various other rights :a.ncl privileges, the right
p~tge 2 ~ to pump water from their mill pond and the right to
· ,use their dam, water and water power in the op-
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eration of its said water works, for the period of thirty-five
years from the 1st day of J anuaryJ 1923, with the right in
your complainant to extend the eontraet for the term of
thirty-five years additional at the expiration of the first period:
Tliat in consideration of all of the rights and privileges
granted unto your eomplaina.nt and of the obligations imposed upon the said defendants by the terms of the said contract, your complainant agreed to pay the said defendant,
1~. W. Newman, a certain monthly charge based upon the
amount of water power or energy actually eoBsumed by it
during the month, in the operation of its said water works,
and the full provision with reference to the eompensation
to be paid by your eo1nplainant to the said defendant, E. W.
Newman, is set forth on page 3 of the said contract and is
in the following words .and figure·s, to-wit:
''The said Town,. for and in consideration of the rights
and privileges herein granted to it and of the obligations
hereby imposed upon the said grantors, doth -covenant and
agree as follows, to-wit:
1st. To pay to the said E. W. Newman the minimum sum
of one hundred ( $1.00.00) Dollars, per calendar month during the life of this agreement, or any extension thereof for
the rights and privileges herein granted, including the use of
4,000 Horse Power Hours of power duririg each calendar
1nonth {which said sum, however, may be abated or reduced
by reason of the special provision with referenee to the nonavailability of the power hereinafter set forth), and the additional sum of two cents (2 ets) per Horse Power Hour, for
all power consumed during any such calendar month over
and above the said 4,000 Horse Power Hours included in
said minimum· charge, on or before tb e 20th day of the month
following, the :first payment to become due and payable on or
before the 20th day of Fe-bruary, 1923. ''
page 3 }

That tl1e said contract further provides on page
6 thereof, as follows:

''5th. That the said Town shall keep an accurate record
of the amount of power, which shall be measured at he Turbine Water "\V'neel shaft, eonsumed by it during each calendar month, in some good and approved manner, which said.
record shall be open ·to the inspeetion of the said E. W. Newman at all reasonable tim·es; but the said E. W. Newman
shall have the right, however, to also install some approved
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power measuring dev:ice in the said water system, provided
the same shall be done at his own expenses and shall not in

nny way interfere with the operation of the said system or
affect the efficiency of the said pumps.''
That the said contract further provides on page 8 thereof, '
as follows:
''12th. It' is agreed that the Town of Ashland shall use
dne diligence to operate its pumps a.t fifty (50) revolutions
per minute (their rated speed) whenever there is a scarcity
of water."
That in order to establish definitely just what amount of
monev was due and is to become due by your complainant to
f:he said defendant, E. W. Newman,- under ·the said contract,
it 'vas and is necessary to determine the exact .amount of
po,,rer or energy that was and is being used monthly in the
operation of your complainant's said water works, which
fact was and is 9xceedingly difficult of ascertainment bec'lt,ase
the amount of power that was and is being consumed a~
any given time depends upon the ra.t.e of speed at which the
pumps were or are being operated, the efficiency of the
pumps, the pressure against 'vhich the water was or is being
pumped, which latter fact is effected by the corrosion or lack
of corrosion in the water mains, and the elevation of the
·
water i11 the tanks, as well as other causes;
page 4 ~ That a short time after the said contract became
effective, a dispute arose behveen your complainant and the said defendant, E. vV. Newman, as to the proper
me-thod of determining the amount of power that was being·
consumed by yonr complainant, and in the year 1925, your·
con1plainant employed The Ambler Engineering Company,
of the City of Richmond, Virginia) to make a thorough study
of the best method of determining the amount of power or
energ-y- that was being used monthly by your complainant,
and to work out rules or f·urmulas for measuring the power
to be used in the future, and that the said Ambler Engineering Company made such a study and w·orked out such rules
or formulas, and a report thereof, dated ~fay 15, 1925. was
made to your complainant, and a copy thereof was furnished
to the said defendant. E. W. Newman, and another copy of
the said report is filed herewith, marked ''Exhibit B" anci
prayed to be taken and read as a part of this bill or petition;
That the amount of power that has been and is now being
consumed by your con1plainant varies with the speed at
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which your complainant operates its pumps from time to time,
and the rules or formulas for measuring the power then be- ·
ing used and to be thereafter used by your complainant, as
set forth in the said report of The Ambler Engineering Company, were hased. on the operation of your complainant's
pumps at one of three given rates of .speed, namely at 50 revolutions per minute, at 40 revolutions per minute- and at 30
revolutions per minute, and the power or. energy consumed
in 1,000 revolutions at the rate of 50 revolutions per minute
was fixed at 12.51 horse power hours, the- power or energy
consumed in 1,000 revolutions at the rate· of 40 revolutions
per minute was fixed at 11.63 horse power hours, and the
power of energy consumed in 1,000 revolutions at the rate of
30 revolutions per minute was fixed at 11.75 horse power
hours; and it wa8 contemplated by the said report and un.
derstood by the parties that a record should be kept
page 5 r of the- speed at which the pumps were being operated and the number of revolutions made by
them, and that the amount of power consumed by your complainant monthly was, and' is, to be calculated on the basis
herein set o:ut as applicable to the respective rates of speed
at which your complainant operates its said pumps, namely,
12.51 horse power hourR for every 1,000 revolutions made by
the pumps when operated at the speed of 50 revolutions per
1ninute, 11.63 horse power hours for every 1,000 revolutions
made by the pumps when operated at the speed of 40 revolutions per minute, and 11.75 horse power hours for every 1,000
revolutions made by the pumps when operated at the speed
of 30 revolutions per minute;
Tl1at after receiving- the said report of The Ambler Engineering Company, dated May 15, 1925, both your complainant and the said defendants adopted the same as setting forth
the correct and proper method of determining the power or
energy that was being consumed by your complainant and
as fixing a good and approved manner of measuring such
. power, and accepted the rules and formulas therein set forth
for use in measuring the power that w-as being and was to
be thereafter used by your complainant ;
That notwithstanding the said contract and the said report
of The Ambler Eng-ineering Company, the said defendant,
E. W. Newman, for many months last past, has been pre~
senting to your complainant· monthly bills for power consumed by your complainant in the operation of the said
plant, calculated on the basis of the pumps having been operated at all times at the speed of 50 revolutions per minute,
some of which your complainant has paid through mistake,
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thinking that the pumps were so operated, but your complainant checked the speed at which its said pumps were being operated and found tha.t they are now being operated
and hav:e been operated for a considerable time past at the
speed of approximately 40 revolutions per minute,
page 6 ~ and your complainant has since refused to pay the
bills presented by the said defendant, E. W. Newman, calculated on the basis of 50 revolutions per minute, .
and is now paying only the amount due when calculated on
the basis of the speed at which the pumps were .and are being
actually operated, and furthermore, your complainant claims
and asserts that this' is all that it is required to do u;nder
thE' terms of the said contract and that the said defendant,
E. W. Newman, should r-efund to your complainant the difference between the amount heretofore paid him in the belief that the pumps were being operated at the speed of 50
revolutions per minute and the amount actually found to be
due when calculated on the basis of the speed at which th~
pumps were actually operated;
That the said defendant, E. W. Newman, contends that
your complainant is obliged, under the terms of the said
contract, to operate its pumps a.t the rate of 50 revolutions
pe:r minute a.t all times, and that your complainant has no
right to operate the pumps at any lessor speed or rate at any
time. and that if your complainant does elect to operate the
pumps at a rate of speed of less than 50 revolutions per minute, it must, nevertheless, pay him on the· basis of the pumps
being operated at 50 revolutions per minute; and the said
defendant, E. W. Newman, is continuing to present bills to
your complainant for power consumed, based on the theory
that the pumps were operated at 50 revolutions per minute,
when they were actually operated at 40 revolutions per minute, which bills are in excess of the -amount actually due and
owing by your complainant to the said defendant, E. W. Newman, and he, th~ said E. W. Newman, has threatened to cut
off the power from your complainant's pumps and thereby
prevent your complainant from operating its water works
system and deprive its citizens of water and sewage, unless
it shall pay the bills as presented by him.
Your complainant aYers that the dispute between it and
the said defendants, arising out of the said conpage 7 ~ tract, is an actual controversy, the solution of which
depends upon the proper interpretation of the said
contraet; and your complainant further avers that under the
proper construction of the said contract, your complainant
has the right to operate the pumps at such rate of speed as it
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1nay elect or see proper at all times, ex~epting only whenever there is a sca.reity of water, in which case your eompla.inant is required to use due dilgence to operate its pumps
at the ra.te of 50 revolutions per minute, and that the only
obligation resting upon your complainant is to pay to the
said defendant, E'. vV. Newman, the minimum monthly
charg-e of $100.00 for the rights and privileges granted to it
under the terms of the said contract, including the use of
4,000 horse powe·r hours of power during such month (which
said sum, however, may be abated or reduced by reason of
the special provision with reference to the non-availability
of the power contained in the said contract) and the additional sum of 2G per horse power for all power consumed
during any such month over and above the said 4,000 horse
power hours, included in said minimum charge, and that the
proper method of determining the number 9f horse power
hours consumed during any such month is to be determined
by the rate of speed at which your complainant elects to operate its said pumps and the nun1ber of hours at which such
pumps are operated as laid down in the rules or formulas prepared by the said .Ambler Engineering Company, namely,
on the basis of 12.52 horse power hours for every 1,000 revolutions made by the pumps when operated at the rate of 50
revolutions per minute, 11.63 horse power hours for every
l ,000 revolutions made by the pumps when operated at the
rate of 40 revolutions per minute, and 11.75 horse power
l1ours for every 1,000 revolutions made by the pumps when
operated at the rate of 30 revolutions per minute.
Your complainant further shows that the said contract is
operative until the 31st day of December, 1957, and that your
complainant has the option to have the same expage 8 ~ tended for the further period of thirty-five years
from that date, and that the amount of money involved in the controversy over the construction of the saitl
contract as contended for by your complainant a.nd in the
construetion thereof, as contended for by the defendants, will,
during the continuance of the contract, amount to a very
large sum of money, much in excess of $300.00.
In consideration whereof, your complainant prays tha.t the
said E. W. Newman and 1\fary D. Newman, his wife, may be
made parties defendant to this bill or petition and required
to answer the same, but not under oath, answer under oath
being hereby expressly waived; that the eourt interpret the
said contract and adjudicate the rights of your complainant,
as well as the rights of the defendants under it; that tl1e
controversy now actually existing between your complain.
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ant and the defendants, concerning their rights under the
said contract, especially with reference to the proper method
of measuring the power tl1at has been and is now being consumed, and to the right of your complainant to· operate its
putnps at such rate of speed as it may see fit, be settled and
determined; and that your con1plainant be granted such further, other and genera] relief as the nature of its case shall
require, or as to the court may seem just and equitable; and
your complainant will ever pray, etc.
TOWN OF ASHLAND,
By CounseL
.ANDREW J. ELLIS, p. q.
page 9 ~

:EJXHIBIT A WITH BILL.

vVHEREAS, E. vV. Newman of the Town of Ashland, Virg-inia, is the owner in fee. simple of a certain tract of real
estate, situated on the South Anna River, in Ashland District, Hanover County, Virginia, and bounded on the north·
by the 'said R.iver, on the Eust by the R. F. & P. Railroad,
and on the South and West by the Telegraph Road, together
with a dam across the said river, the water and power rights
therein a.nd the flour and grist mill thereon; and,
WHEREAS, the Town of ARhland, a mu»icipal corporation created under the la.ws of the State of Virginia, desires
to acquire a supply of water and to install a system of water
works under the authority of an ordinance legally enacted;
and.
"\\THEREAS, the Board of Water Commissioners of the
said town was duly authorized by the Council of the said
'l"own to enter into such contracts as may be necessary to accomplish the purpose above set forth by resolution adopted
at a meeting of frhe said Council held on the 13th ·da.y or
.rune, 1922 ;
Now, Therefore, This Contract made in duplicate this 20th
day of June, ·1922, by and between the said E. W. Newman
aucl ~fary D. Newman, l1is wife, hereinafter called the
Grantors, parties of the first part, and the said Town of
A.shland, by its Board of W a.ter Commissioners hereinafter
called the Town, party of the seeond part;
Witnesseth, that the said grantors do grant and convey
unto the said Town, the following rig·hts and privileges, RO
far as they have the legal right to grant the same, and d'o
warrant generally their title to the above land and to the
power rights I1erein granted; to-wit:.
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First, the right to lay construct, operate and maintain
pipes and mains for the conveyance of water in, through and
across the said real estate from a point on the said Telegraph
Road to the said. source of water supply at or near the said
dam, along the line designated and laid out on the plan hereto attached and hereinafter more specifically menpage 10 } tioned.
·
2nd. The right to erect maintain and operate a
pump house, together with all necessary pumps, machinery
and equipment therein over the pen stock and wheel house
in or on the said dan1.
3rd. The right to erect, maintain and operate a filtration
plant, coagulating basin, auxiliary pumping plant and a wash
water tank, all of which sha.U be located on the tract of land
1narked off and designated for these purposes hereinbefore
referred to, and also the right to use the said tract of land,
so designated, or so much thereof as may be needed, for any
purpose whatsoever necessary in operation of said water
works.
4th. The right to pump as much as Seven Hundred and
Twenty Thousand (720,000) GALI.JONS' of water per day
from the said mill pond in the said river, or from the pen
stock in the said dam and as much water in excess of the said
720,000 Gallons per day as the said Town may desire, for
any and .an purposes, including the resale thereof to persons,
firms, and corporations residing or located outside of the said
Town, from the said River at a point below the said dam.
5th. The right to empty waste pipes from the said pump
house, coagulating basin a.nd filtration plant into the said
river .a.t a point below the said dam.
6th. The right to erect, maintain and operate a line of
poles and wires upon, over and across the said property,
along the line of the public road and thence to the pump
house.
7th. The right to use the said dam, water and power for
the purpose of operating the water wheel hereinafter mentioned under the conditions hereinafter prescribed.
And, the said E. '\V. Newman doth covenant and agree to
furnish and maintain a pen stock in or on the said dam, and
a twenty-eight inch Leffel Turbine Water Wheel in good running order located therein, during the period of this agreement, or the rene,val thereof, or in the event of his inability
to obtain the particular kind of Water Wheel as is
page 11 ~ herein specified whenever it may become necessary
to renew or replace the same, he shall substitute
therefor some good "\Vater Wheel of standard make, capable
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of developing the same am.ount of power as the one herein
specified under an 8lj2 foot head of water at approximately
170 revolutions per minute, together with all necessary and
proper shafting, in good running order, key-seated at the
proper height above the floor of the pump house, to connect
with the gearing of the pumps to be installed by the said
Town.
The said Town, for and in consideration of the rights and
privileges herein granted to it and of the obligations hereby
imp,osed upon the said grantors, doth covenant and agree as
follows, to-wit:
.
lst. To pay to the said E. W. Newman the minimum sum
of one hundred ($100.00) Dollars, per calendar month during the life of this agreement, or any extension thereof for
the rights and privileges herein granted, ~ncluding the use
~f 4,000 Horse Power Hours of power during each calendar
month (which said sum, however, may be abated or reduced
by reason of the special provision with reference to the nonavailability of the power hereinafter set forth) and the additional sum of two cents ( 2 cts) per Horse Power Hour, for
all power consumed during any such calendar month over and
above the said 4,000 liorse Power Hours included in said
minimum charge, on or· before the 20th day of the month
following, the first payment to become due and payable on
or before the 20th day of February, 1.923.
2nd. To keep properly oiled all bearing on the shafting of
the Turbine Water Wheel installed by the said E. W. Newman
except the step bearing· under the said Turbine Water Wheel.
3rd. To use due diligence to prevent water from d'ripping
or running through the floor of the said pump house on the
machinery located thereunder.
page 12 ~ 4th. To keep the trash out of the \Vater wheel
installed bv the said E. W. Newman for the said
Town at all times, and to remove the trash from the rack at
such time or times as the said E. W. Newman's ~:fill shall
not be in operation; but by making this covenant the said
Town does not assun1e any r-esponsibility for any damage or.
injury to the said water wheel, or to any of the machinery
which may be located under the floor of the said pump house,
whether the same be caused by the Town's failure to remove
such trash or not.
It is mutually covenanted and agreed bet,veen the parties
aforesaid as follows, to-wit:
1st. That in the event the grantors shall sell or transfer
to any other party or parties any water rig·hts or power, or
shall in any way contract to furnish tlie same to such party
l
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or parties, for any purpose or purposes whatsoever, such
rights shall be inferior and subservient to the rights herein
and hereby granted to the said Town: a:nd if for any cause
the supply of water shall at any time or times become insufficient for the uses of the said Town and for such other
}JUrposes, the said Town shall have the right to use the same
to the exclusion of sueh other party or parties; it being intended hereby to make the uses of the sa.id Town the first
-charge upon and against the said supply of water and power,
except as is hereinafter otherwise provided with respect to
the operation of the said g-rantor's flour and grist mill.
2nd. That the said E. W. Newman, his heirs and assigns,
shall have the right to continue to operate the said flour and
grist mill as now operated from the said mill pond, which is
by two turbine water wheels of twenty-one and thirty inches
in diameter, respectively, in conjunction with furnishing the
supply of water and power to, and the operation of the pumps
by, the said Town; but if the said supply of water and power
shall at any time hecon1e insufficient for both the purposes of
the said Town and the operation of the said flour and grist
mill as now operated, then the said E. W. Ne"\\'"page 13 } man, his heirs and assigns, and the said Town
shall share equally in the said supply of power;
however, it is not intended hereby to restrict the said E. W.
N-ewman, his heirs and assigns to the operation of the said
flour and grist mill in the present building· or at its present
site, and he may re-locate the same, or may divide it into
two mills, one for flour and one for grist, provided only that
such re-location shall not in any way interfere with the operation of the said Town's pumps and plant, and tha.t if such
division shall be made, not more power shall be used by
such two mills than can be consumed by the present mill when
operated at its present full capacity, and neither shall it be
used for any other purposes.
3rd. Tha.t in the ev~nt the present dam shall be destroyed
or damaged, either by an act of God or by any other cause
whatsoever, then the said E. \V. Newman shaU rebuild or repair the same, but should he fail to do so within a reasonable
time, then the said Town shall have the right to repair it or
rebuild a. dam of the same nature and quality as the present
one, at the risk and cost of the said E. W. Newman, a.nd
thereupon the said To"'"ll shall not pay the monthly consideration hereinbefore provided for to the said E. W. Newman, but in lieu thereof shall apply the same to re-imburse
itself to the amount of the cost of such repairing or rebuild~
ing. of the said dam 1.111Hl such monthly consideration shall
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amonnt in the agg·regate to a sum of money equal to the
actual cost of such repairing or rebuilding, plus interest
thereon at the rate of six per centum per annum, or at such
rate as may then' be the lawful rate of interest, from the time
such expenses shall have been incurred until the full amount
thereof shall be paid; and if the period between the time
such expenses shall have been incurred by the said Town and
the expiration of this contract, or the renewal thereof, is
insufficient to enable the said Town to reimburse itself in full
for su{'lh expenses in the manner above set forth,
page 14 } then this contract shall be automatically extended
for such period of time as shall be sufficient for
such purpose.
4th. That if by reason of high \va.ter, or low water, or the
destruction of the dam, or for any other cause sufficient
power is not available for the operation of the said pumps
and the said Town either is without an adequate supply of
water or is required to use auxiliary power to secure the.
same, then the sa.id Town shall be allowed a proportionate
reduction or rebate in the minimum consideration hereinbefore prescribed for su~h period of time during each calendar
month as said power shall not be available and the said Town
either is without an a.d€{1uate supply of water or is required
to use auxiliary power to secure the same.
5th. Tha.t the said Town shall keep an accurate record of
the amount of power, which shall be measured at the Turbine
Water Wheel shaft, consumed by it during each calendar
nwnth, in some g·ood and approved manner, which sa.id record shall be opeJ?. to the inspection of the said E. W. Newman at all reaso:ila.ble times; but the said E. W. Newman
shall have the right, however, to also install some approved
power measuring device in the said wa.te-r system, provided
the same shall be done at his own expenses and shall not in
any way interfere with the operation of the said system or
aff-ect the efficiency of the said pumps.
. 6th. That in the event the said E. W. Newman shall desire to further develope the said water power, he shall have
the right to re-locate the water wheel used by the said Town
and the pumps of the said Town for that purpose at his own
expense, provided that such re-location shall not entail any
additional expenses upon the said Town in the operation or
its said plant, and that the same shall be approved by some
competent engineer to be selected by the parties aforesaid.
7th. That there is attached hereto and niade a part hereof
a plot or plan of the proposed system of water
page 15 ~ works to be erected by the said Town upon the
said property, showing the locations of' the line of
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water pipes. or mains, the filtration plant, the coagulating
basin, the wash water tank, the power and pump house, and
the tract of land hereinbefore mentioned, and it is intended
bv the parties hereto that the said grantors shall grant, and
they do hereby grant and confer, unto the said Town all of the
rights, powers and privileges (including the right of ingress
to and egress from the said real estate for all necessary employees of the said Town) necessary to install, construct, operate and maintain the said system of water works during the
period of this agreement, or the renewal thereof, in accordance with the said plot or plan, including the right to make
all necessary and proper extensions, enlargements and im..;
provements thereto and changes therein at such time or times
as the said Town n1ay so desire. This provision shall not be
construed as in any way abridging or limiting the rights and
· powers herein specifically granted to the said Town, it being
inserted for the purpose ·of amplifying B:lld making more
clear the purposes and intent of this agreement.
8th. That all of the covenants herein made by the said
grantors, or either of them, shall be binding upon themselves,
their heirs, personal representatives and assigns, and shall
enure to the benefit of the said Town, its successors and assigns ; and that likewise all of the covenants herein made by
the said Town shall bind itself, its successors and assigns,
and shall ·enure to the benefit of the said E. W. Newman, his
heirs, personal representatives and assigns.
9th. That the grants of the privileges herein made by the
said grantors, or either of them, shall be construed as covenants running with the land, and shall be charged upon the
said real estate, and dam and the water and power rights located therein and thereon into whosoever hands the said property, or any part thereof, may hereafter come or pass.
lOth. That all of the property of every kind and
page 16 ~ description which may be erected, constructed or
installed in or upon the said real estate shall be
and remain the property of the said Town and at the expiration of this agreement, or the renewal thereof, the same may
be removed by the said Town without any interference or interruption by the said grantors, or either of them; but in the
event the same shall not be removed within one year after thf.~
expiration of this agreement, or extension thereof, it shall become the property of the said E. W. Newman.
· 11th. That this agreement shall continue in force for the
period of thirty-five (35) years from the first day of January, 1923, and at the expiration thereof the same shall be
automatically renewed a.nd extended for a further period of
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thirty-five (35) years from that date, unless the said Town
shall, on or before the first day of January, 1957, give the
said E. W. Newman notice of its desire to terminate the same,
in which event it shall expire at the end of the first period of
thirty-five years, to-wit, on the 31st day of December, 1957;
and the notice her·ein provided for may be given in writing
to the said E. W. Newman or by posting the same upon the
said property.
12th. It is agreed that the Town of Ashland shall use due
diligence to operate its pumps at fifty (50) revolutions per
minute (their rated speed) whenever there is a scarcity of
water.
13th. It is further agreed that in the event the auxiliary
pumping plant cannot be advantageously located on the lot:
of land described in the attached plat the town of Ashland
shall have the right to erect such auxiliary pumping that between the base of the bluff mentioned in the description of
the lot of land above referred to, and the river, upon land
unoccupied by a building or other permanent structure (excluding fences), but the installation and operation of same
shall in no event interfere with the use of the Mill
page 17 ~ Road.
In witness thereof the said parties of the first
part have hereunto subscribed their names and affixed their
seals, and the said property of the second part has caused its
name to be signed by its Board of Water Commissioners and
its corporate seal to be hereunto affixed and attested by its
Clerk.

E. W. NEW].fAN
(Seal)
MARY D. NEWMAN
(Seal)
'!'OWN OF ASHLAND
By WALTER KIDD JONES, Chairman.
J. LEITCH WRIGHT
G. LAURENCE RIPER,
Its Board of Water Commissioners.
Attest:

J. A. HOOFNAGLE, Clerk.
State of Virginia,
City of Richmond,

'~flo-wit=

I, Mattie E. Lee Cherry, a Notary Public in and for tbe
City aforesaid, in the State of Virginia, do certify that E. W.
Newman and 1\{nry D. Newman, his wife, whose names aro
signed to the writing above, bearing date on the 20th day
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of ,Tune, 1922, have ackno,vledged the same before me in my
City aforesaid; and that my term of office expires on the 5th
day of February, 1926.
.
Given under my hand this 15th da.y of June, 1923.
MATTIE E. LEE CHERRY, N. P.
State of Virginia,
City of Riehmond, To-wit:

I, Mattie E. Lee Cherry, a Notary Public in and for the
City aforesaid, in the State of Virginia, do certify that Walter
Kidd Jones, Chairman, J. Leit-ch Wright and G. Lawrence
Riker, whose names are signed to the writing abqve, bearing
date on the 20th day of June, 1923, as the Board
page 18 } of Water Commissioners of the Town of Ashland,
this day personally appeared before me and aclrnowledged the same before me in my said city and that my
-commission expires on the 5th day of February, 1926.
Given under my hand this 15th day of Junem 1923.
MATTIE E. LEE CHERRY, N. P.
This Deed was presented in the Clerk's Office of the Circuit Court of Hano:v:er Co. on the 11th day of July, 1923, and
with certificate annexed admitted to record a.t 9 o'clock A. M.
Teste:
CLARENCE W. TAYLOR, Clerk.
Plot recorded in P. B. 7; Page 167-169.
A Copy-Teste :

(Signed) C. W. TAYLOR, Clerk.
page 19}

''EXHIBIT B'' WITH BILL.

· Exhibit B. with Bill-Same as Exhibit E. W. N. #1 with
Answer.
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REPORT ON, AND ESTIMATE OF ENERGY
CONSUMED BY THE AS'HLAND, VA. WATER WORKS
PUMPING STATION.
FOR FIXING RATES FOR l\IIONTHLY PAYMENTS.
Richmond, Virginia.
May 15, 1925.
The Hon. Water Commissioners,
Town of Ashland, Virginia.
Gentlemen :- Pursuant to ·instructions received from you, we have made
a thorough study of the best methods of determining the
amounts to be paid monthly to lVIr. Newman, for the use of
hydraulic energy developed by a turbine which he installed for
the purpose of operating your pumps, at the water works
plant, on the South Anna River.

GENERAL CONSIDERATIONS.
Since we understand that this estimate is to be used for
determining both past and future payments, we have spared
no pains to get all pertinent factors affecting the same.
For future reference, it is manifestly of the greatest hnportance that the basis of these calculations be set forth
clearly, and that they be understood by both parties to the.
contract.
The contract states that the City is· to pay ].fr. Newman
for the power (energy), furnished at the shaft of the turbine.
To determine the en·ergy consumed, under all possible conditions, and all possible speeds of operation, would require
elaborate apnaratus, and much of the time of an attendant.
However, by running the pumps at one of three speeds,
viz:- 50, 40 and 30 r. p. m. of the crank shaft, all practical
conditions will be fairly met, and much complication eliminated.
lTnder these conditions, a fair eyaluation of monthly energy
consumed may be made with no other apparatus than a pressure gaug·e on the discharge of the high service pump, coupled ·
with a revolution counter.
It will be necessary to know and apply various important·
elevations nsed in the design and construction of the plant,
a.s well as all pertinent information as to the efficiency of
the pumps under the above speeds.
.
_
These have been provided, and hav:e been in service almost
from the first.
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FUNDAMENTAL ELEVATIONS.
The tail water below dam, at date of servey,
(Mter most prolo;nged drought).........
The crest of the dam. . . . . . . . . . . . . . . .
page 20 ~ Top of the Parapet wall, coagulation
basin. . . . . . . . . . . . . . . . . . . . . . . . . . . .
Level of water in· coagulation basin (full) . . .
Overflow level in clear water well..........
Floor of pump room (near mill). : . . . . . . . . .
Gauge for hi~ s~rvice pump (six feet higher)
Top of old tank (far end of town). . . . . . . . . .

El. 87.0
El. 100.0
EL
El.
El.
El.
El.
El.

139.0
138.5
127.0
114.0
.120.0
355.2

N: B.-The abbreviation uEl" means elevation as referred to
an arbitrary bench mark, or reference for levels, used in survey.
DIRECT OBSERVATIONS OF PRESSURE.
The following observations of actual guage pressures were
made by Mr. Newman, and reported to us under date of Feb. 21,
1925: and we under~tand are a~cepted by the City.
Gauge readings of high pressure pump:At 50 r. p. m..... . . . . . . . . . . . . . . . . . . . 369 feet head.
"
At 40 r. p. m. . . . . . . . . . . . . . . . . . . . . . . . 322 "
At 30 ro p.m......................... 280 "
"
Standing head at time of reading. . . .. . 232 "
"
Standing head with tanks full ... .235 to 236 "
"
o

0

From the above it will appear that the above readings were
taken with the pumps operating against the head of the tanks,
lacking 3 to 4 feet of being full, which may be regarded as a very
fair working condition, or average head.
The above readings, of course, indicate the static head plus
the friction hea~ at the present time.
PERFORMANCE OF PUMPS USED.
In reply to a letter of enquiry addressed to the manufacturers,
we have received the following reply:THE PLATT IRON WORKS,
Dayton, 0., May 1, 1925.
<'The Ambler Engineering Company,
'
Richmond, Va.
Gentlemen:Town of Ashland, Va.
Refer to your letter April 27.

S2. ·
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We assume.that the pumps referred to are pumps Shop No. 78,
317, for the 8x8 Low Service Pump, and Shop No. 78,362 for the
7-1/8x10 High Service pump. Both the pumps being single
acting ·triplex power pumps.
page 21 } We ·are giving you below in tabulated form the in
formation called for.

Low Service pump, Shop No. 78,317. Size 8x8
On this pump the displacement is 5.2 gallons per revolution.
Therefore for the speed specified in your letter, the displacement
will be slightly different than that given in your letter. The
following tabulation shows the correct displacement.
260 g. p. m., 50 r. p. m., 54 ft. head, 55% efficiency,
· 6.6 brake h. p.
208 g. p. m., 40 r. p. m., 54 ft. head, 49% efficiency,
5.9 brake h. p.
156 g. p. m., 30 r. p. m., 54 ft. head, 38% efficiency,
5. 7 brake h. p.
High Service pump, Shop No. 78,362.

Size 7-1/SxlO.

_This pump would have a disp~ac~~en~ -~f ·5.18 gallons per
revolution, and the following tabul~tion_ will show the correct
displacement for the. speeq specified._ .
259 g. p. m., 50 r. p. m., 78% efficiency, 31 brake h. p.
207 g. p. m., 40 r. p. m., 76% efficiency, 22.5 brake h. p.
155 g. p. m., 30 r. p. m., 70% efficiency, 16 brake h. p.
The information above covers plunger displacement, and does
not take into consideration slip.
The actual delivery of water will be from 2 to 3% less than
given above, due to slip, depending upon the condition of the
pump valves, packing, etc.
_
We trust that this will give you the desired information, and
· beg to remain,
Yours very truly,
PLATT IRON WORKS,
A. H. Kruer,
Sales Manager.
EFFICIENCY OF BEVEL GEARING.
It is necessary to know the efficiency of this gearing, in order
that the power required for the pump may be used to compute
the_ power furnished at the shaft of the turbine.
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See Mansfield Merriman's American Civil Engineers Poc'ket
Book, p. 1224, Section 41, on Efficiency of Machines, (the same
being quoted from Kimball & Barr's Elements of Machine Design.
Here the efficiency of cut teeth bevel gearing, including the
bearings is given as 95%.
Therefore the power required to operate the pumps will have
to be divided by .95 to get the power required at the shaft of
the turbine.
page 22 }

HEADS TO BE PUMPED AGAINST.

In any case, the head pumped against is the difference obtained
by subtracting from the level pumped against, the level of water
before it was pumped.
In the case of the low service pump, because of its short pumping line, the conditions are more constant than is the case with
the long pumping line of the high service pump.
The tail water level, where taken by the low pump, varies
from El. 87.0 to a much higher level, depending upon the stage
of the river.
Since El. 87 applied to extremely low water, after a prolongesJ
drought, it is too low for average conditions.
It is believed that El. 89 would be a fair average level of tail
water throughout the year, though the exact level for a precise
estimate cannot be known without complex apparatus.
The low pump lifts water from this level to that of the water
in the coagulation basin, which, when full, is El. 138.5.
Since the basin is not always full, a precise estimate cannot be
made in this matter, any more than in the elevation of tail water.
The difference of these elevations, viz: 138.5 and 89.0, is 49.5
feet, which with 2.5 feet for friction, makes a total of 52 feet.
This is as close an estimate of the total average pumping head
against the low service pump as can be arrived at, and is believed
to be not far from correct.
in the case of the high service pump, the level pumped against,
on an average, is taken to be the far tank, lacking 3.5 from being
full. This would be El. 355.2less 3.5, or El. 351.7.
The level of the water before being pumped, is that of the clear
well (assumed full), or El. 127.0.
Thus the static head ag~inst the high service pump would be
351.7less 127.0, or 224.7 feet.
The fact that the gauge reads 232 feet standing pressure (tank
as Above,) is accounted for as follows.
The gauge being set 6' above the pump room floor, is at El.
114.0 plus 6.0, or El. 120.0, or 7.0 feet below the full clear well.
In this manner the gauge reads too much, by 7.0 feet, at all
times, to denote the actual pumping head, or standing head, in
this example.
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If now we take. the actual standing head of 224.7 feet (as above),
and to it add the 7.0 feet by which the gauge is below the level
of the clear well, we get 231.7 feet, which is a close check of the
standing pressure of 232 feet, given by Mr. Newman.
This also checks the accuracy of the gauge itself, and of his
reading of it.
The actual heads, (static and friction) against which the
high service pump is to work, at the three speeds sepage 23 } lected, are as follows:
Speed of
crank shaft ..
50 r. p.m.
40 r. p.m.
30 r. p.m.

Gauge
reading.
369 feet.
322 feet.
. 280 feet.

Actual
head.
362 feet.
315 feet.
273 feet .

THE LOW SERVICE PUMP.
See manufacturers letter, from which performance is computed.
At 50 r. p. · m., cylinder displacement 260 g. p. m., allowing
2.5% for slip, delivery would be 253.5 g. p; m., against 52 feet
head.
Water h. p. is 253.5 x 52, or 3.35. With an efficiency of 55%,
3960
This would give 6.1 brake h. p.
At 40 r. p. m., cylinder displacement 208 g. p. m. Allowing
2.5% for slip, delivery would be 202.8 g. p. m. against 52 feet
head.
Water h. p. is 202.8 x 52, or 2.66. With an efficiency of 49%,
3960
this would give 5.4 b. h .. p.
At 30 r. p. m., cylinder displacement 156 g. p. m. Allowing
2.5% for slip, delivery would be 152.1 g. p. m.
Water h. p. is 152.1 x 52, or 1.99. With an efficiency of 38%,
3960
this would give 5.23 b. h. p.
THE HIGH SERVICE PUMP.
See manufacturers letter, from which performance is computed.
At 50 r. p. m., cylinder displacement 259 g. p. m. Allowing
2.5% for slip, delivery would be 252.5 g. p. m. against an actual
head of 362 feet.
Water h. p. is 252.5 x 362, or 23.08. With an efficiency of 78%,
3960
this would give 29.59 b. h. p.
With 95% bevel gear efficiency, this would be 31.15 at turbine.
At 40 r. p. m., cylinder displacement 207 g. p. m. Allowing
2.5% for slip,· delivery would be 201.8 g. p .. m., agains.t actual
head of 315 feet.
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Water h. p. is 201.8 x .315, or 16.05. With an efficiency of 76%,
3960
this would give 21.12 b. h. p.
With 95% bevel gear efficiency, this would be 22.33 at turbine.
At 30 r. p. m., cylinder displacement 155 g. p. m. Allowing
2.5% for slip, delivery would be 151.k g. p. m., against actual
head of 273 feet.
Water h. p. is 151.1 x 273, or 10.41. With an efficiency of 70%,
3960
this would give 14.87 b. h. p.
With 95% efficiency of bevel gears, this would be 15.65 at the
shaft of the turbine.
page 24 ~

PRESENT POWER REQUIREMENTS.

At 50 r. p.m.
Low service pump requires
High service pump requires
Total

6.1 b. h. p.
29.59
H
35.69 b. h. p.

With a bevel gear efficiency of 95%, this would mean 37.57
b. h. p. at the shaft of the turbine.
At 40 r. p.m.
Low service pump requires
High service pump requires
Total

5.40 b. h. p.
21.12 "
26.52 b .. h. p.

With a bevel gear efficiency of 95%, this would mean 27.92
b. h. p. at the shaft of the t~bine.
At 30 r. p.m.
Low service pump requires
High service pump requires
Total

5.23 b. h. p.
14.87 "
20.10 b. h. p.

With a bevel gear efficiency of 95%, this would mean 21.16
b. h. p. at the shaft of the turbine.
PRESENT ENERGY CONSUMED AT PLANT.
50 r. p.m.
At this rate the pump would make 50 x 60, or 3000 revolutions
per hour.
Since the power required at the shaft of the turbine is 37.57
b. h. p., in one hour the energy consumed would be 37.57 horse
power hours.
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Hence the energy represented by 1000 revolutions would be
37. 57, or 12. 52 horse power hours.

--a,- ---

40 r. p.m.
At this rate the pump would make 40 x 60, or 2400 revolutions
·
per hour.
Since the power required at the shaft of the turbine is 27.92
b. h. p., in one hour the energy consumed would be 27.92 horse
power hours.
Hence the energy represented by 1000 revolutions would be
27. 92, or 11.63 horse power hours.

2.4

--

30 r. p.m.
At this rate the pump would make 30 x 60, or 1800 revolutions
per hour.
Since the power required at the shaft of the turbine
page 25 } is 21.16 b. h. p., in one hour the energy would be 21.16
horse power hours.
Hence the energy representing 1000 revolutions would be
21.16, or 11.75 horse power hours.

T.8

--

N. B.-A Comparison of the above results will show the great
economy to be effected by pumping at the designed rate of 50
r. p.m. whenever it is possible to do so.

FUTURE CHANGES IN AMOUNT OF ENERGY
REQUIRED.
As all pipe lines become roughened and tuberculated with age,
the same amount of water will be delivered as fonnerly, but
through an increased expenditure of energy.
This applied to both the low service and the high service pumps.
The pumping line of the low pump is short and will not very
materially affect the result, while that of the high pump being
long, will materially affect it.
The amount by which the energy consumed will be indicated
to the operator in the gradually increasing gauge readings;
coiTesponding to the various speeds, as time goes on.
Taking the present gauge reading of 369 feet as normal, when
operating at 50 r. p. m., then an increase of 1 foot in this gauge
reading would affect the total amount of energy used approximately as follows: 362 feet actual head for high pump, plus 52
feet for low pump, makes a total of 414 feet of pumping.

4~4 is equivalent to the decimal .002415.

---
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Similarly the present gauge reading of ·322 feet, when operating
at 40 r. p.m. as normal, when increased by 1 foot 7 would affect
the total amount of energy used approximately as follows:
315 feet actual head for high pum.p, plus 52 feet for low pump,
makes a total of 367 feet, of pumping.
3!7 is equivalent to the decimal .002725.
Similarly the present gauge reading of 280 feet, when operating
at 30 r. p. m. as normal, when increased by 1 foot, would affect
the total amount of energy used approximately as follows:
273 actual head of high pump, plus 52 feet for low pump makes
a tota] of 325 feet of pumping. ·

3~5 is equivalent to the decimal .003077.

Other changes in the gauge readings, as 2 feet, 3 feet, etc.,
would multiply these correction fractions by 2, 3, etc., as the
case may be.
Since anything which affects any factor of a product affects
the entire product in the same proportion, these factors may be
used as multipliers to determine what addition is to be made to
the original amounts of energy at gauge pressures of the future.

PRACTICAL APPLICATION OF THE FOREGOING.
The pumps should be run as close as possible to the
page 26 } three speeds recommended, Viz: 50, 40 or 30 r. p. m.,
which, it is believed, will cover the range of practical
requirements, except in time of freshets.
It has already been pointed out that less energy will be required to pump a given amoun~ of water at the speed of 50
r. p. m., for which the plant was .designed, than at any other
speed.
In case the condition of the river is such that the operator
will have to change the speed of the pump, during the month
from 50 r. p.m. to 40 or 30 r. p.m., the revolutions of the pump
made while running at each of these speeds should be recorded,
for use in making up the final monthly estimate.

An Example (worlced out for present conditions).
Suppose that at the end of a certain month the operator's
record showed the following.
At 50 r. p. m. . . . . . . . . . . . . .
At 40 r. p.m..............
At 30 r. p.m..............

280,500 revolutions.
116,000
"

240,600

"

---~
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What should be the bill for energy that month?
The bill should be made as follows:280_.5 thousand revolutions, @ 12.52 horse power hours per
1000 revs., (seeP. 7), gives 3,511.8 h. p. hours.
116 thousand revolutions; @ 11.63 horse power hours per
1000 revos., (seeP. 7), gives 1,349.1 h. p. hours.
240.6 thousand revolutions, @ 11.J5 horse power hours per
1000 revs., (see P. 7), gives 2,827.0 h. p. hours.
·
· ·Add these three results tc;> get total energy consumed during
tlie month. This sum is 7,687.9 h. p. hours.
Charge 4000 h. p. hours, @ 2.5 cts.,
Charge 3687.9 h. p. h.,
@ 2 cts.,
Total

$100.00
73.75
$173.75

An Example (worked out for future conditions)
· Let us assume that at some future time, when the pipes have
become· materially roughened, the gauge pressure for each speed
of operation will be higher.
Supposing that the operator's report for some month is as
follows:At 50 r. p.m., 280,500 revolutions, gauge reading 389 feet.
At 40 r. p.m., 116,000 revolutions, gauge reading 340 feet.
At 30 r. p. m., 240,600 revolutions, gauge reading 295 feet.
What should be the bill for energy that month?
page 27 } Computing these elements at the normal pressures, we
fiud (as in the previous example) here repeated.
280. 5 thousH.Dd revolutions, @ 12. 52 h. p. h.
116
"
"
@ 11.63
"
240.6
"
"
@ 11.75
"
Total

(Same as before)

3,511.8 h. p. h.
1,349.1
"
·2,827 .0 "
7,697. 9 h. p. h.·

Now to compute the correction to be added because of jncreased gauge pr~re. ·
It will be noted that the new gauge reading is now 389 feet, for
speed of 50 r. p. m., instead of 369 feet, or 20 feet mor~. The
cor1;ection to be added would be,
20 x .002415 x 3,511.8 h. p. h., which equals 169.6 h. p. h.
It will be noted that the new gauge reading is now 340 feet, for
speed of 40 r. p. m., instead of 322 feet, or 18 feet more. The
correction would be,
18 X .112725 X 1,349.1 h. p~ h., ·which. equals 67.8 h. p. h.
It will be noted that the new gauge_ ~~~~~~g is ~ow 295 feet, for

,.
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speed of 30 r. p. m., instead of 280 feet, or 15 feet more. The
correction would be,
_
15 x .003077 x 2,827.0 h. p. h., which equals 130.6 h. p. h.
The sum of the three corrections is 368.0 h. p. h.
This@ 2c per h. p. h. (4000 having been exceeded) would be
$7.36, which added to the former total of $173.75, makes a total
of $181.11.
·
Great pains have been taken in working out this rather complex estimate of energy consumed, under the practical conditions necessary to cover the working of the plant, and to recognize,
as far as the accuracy of the data permitted, every factor entering
into its determination.
Considerable thought has been given as to the best method of
presenting the data, so that they may be conveniently used in
making out the monthly bills.
Curves, platted or cross section paper would be complex to
use, and liable to error in application by those unfamiliar with
this method.
The same objection would apply to an algebraic formula, while
to work out a table, covering all possible conditions, most items
of which would never be used, would be attended with immense
labor.
We have therefore adopted the method of working out and
explaining all of the elements of the estimate, and illustrating
the same by two explanatory examples, so that it remains only a
simple matter of arithmetic to compute a monthly bill, the entire
operation requiring not over fifteen minutes.
You will realize, of course, the importance of having on record
for future reference, all elements entering into these estimates,
otherwise as soon as the same are forgotten, their validity would
at .once be in question.
While great care has been exercised in checking and
page 28 ~rechecking the calculations, aJ!d they are believed to
be correct, yet if any error, within the limits of accuracy
justified the data are discovered, we will be glad to correct the
same, without cost to you.
Should you desire any explanation as to the data, work or
conclusions, we would be more than glad to give it.
Respectfully submitted,

THE AMBLER ENGINEERING COMPANY,
By J. N. Ambler,
President.
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page 29 ~ Virginia:
In the Circuit Court for the County of Hanover.

And upon another day, to-wit: February 6th, 1933.
ORDER FILING .ANSWER & CROSS BILL.
· Upon the motion of the defendants by Counsel in open
Court they are allowed to file in open Court their answer and
Cross Bill to the Petition or bill of the plaintiff, which is
ac~ordingly done, and in accordance with the prayer of said
cross bill it is ordered that the Clerk of this Court do summon the Town of Ashland to answer the same:
ANSWER AND CROSS BILL.
The joint and several answer and cross bill of Jn. W. Newman and Mary D. Newman, his wife, to a petition or bill
exhibited in the Circuit Court of Hanover County against
. them by the Town of Ashland.
These respondents saving unto themselves all just exceptions for answer unto said bill or petition, answer and say:
1. That they deny each and every allegation in said bill or
petition, except such of said allegations as they shall hereinafter specifically admit.
2. That they admit that they are and have been furnishing
the water power or energy used by the complainant in pumping the water to the To,vn of Ashland, and will hereinafter
specifically set out the terms, conditions and contract under
which the said water power or energy is being furnished.
3. Tha.t they particularly deny the allegation set forth
in the bill or petition in which it is alleged that a short time
after the -alleged contract became effectiv:e a dispute arose
between the complainant and the defendants as to the proper
method of determining the amount of power that was being
consumed by the plaintiff, and that as the result. of such dispute The Ambler Engineering Company was empage 30 ~ ployed to make a study of the situation to determine the best method of measuring t11e power or
energy used, and on the other hand assert and charge that
there was no dispute growing out of said matter at the time
mentioned, and that the employment of the Ambler Engineering Company was strictly in conformity with the terms and
provisions of the contract of ,Tune 20th, 1922.
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4. That they particularly deny the construction sought to
be placed by the complainant upon the contract existing between the plaintiff and defendant regarding the method and
manner of. measuring the power or energy consumed and will
hereinafter fully set out the correct and proper construction
of said contract.
And further answering by way of a cross bill or petition,
your respondents assert and charge that the following is a
correct statement of the situation existing between the plaintiff and the defendants, and in order to present the matter
more clearly will trace the transaction from its inception.
A. That for many years prior to April, 1922, the respondent E. W. Newman has been the owner of a eertain grist and
flour mill property on the South Anna River in the County
of Hanover, Virginia, some three miles from the Town of
Ashland, the said property consisting of certain lands on
both sides of the river, an expensive and substantial concret~ dam, which confines the waters of the river into a pond
of considera.be length, and the 'vater and power rights on
said river so far as necessary and required by reason of
the hei,qhth of the dam, and being so possessed of said properties, the Town of Ashland finding its then existing water
supply inadequate, sought some new and more satisfactory
source of water supply, and thereupon employed the Ambler
Engineering Company to make a preliminary survey for the
purpose of determining the most available and satisfactory
souree of water supply. And the said company having ascertained that the most available and desirable sourc.e of supply
would be the South Anna River, the water to be
page 31} taken therefron1 at Newman's Mill, and the power
and the pumping site to be furnished by said Newman, provided that satisfactory arrangements could be made
with said Newman, the Town of Ashland entered into negotiations with the said E. "\V. Newman for the purpose of establishing a pumping plant on his premises at the South Anna
River, and for the purpose of having the water pumped from
said river to the Town of Ashland through power to be furnished by him. As the result of these negotiations it being
ascertained that a satisfactory arrangement could be made
with the said E. W. Newman, the Town of Ashland had the
Ambler Engineering Company draw up the plans and specifications for the proposed plant, and in conformity with the
report and plans as furnished by the said engineering company, the Town of Ash1and authorized and had voted on,
Cl

62

Supreme Court of Appeals of Virginia.

a bond issue for the purpose of erecting· a plant at said site.
Having by means of said bond issue secured the necessary
funds for the erection of the plant, before letting the contracts therefor, said E. 'N. Newman, wrote a letter to the
Town of Ashland, setting forth the understanding 'vhich
was theretofore existing between the said Town and the said
Newman, in regard to the power to be furnished from his
power plant, which letter was accepted by the Board of Water
Co1nmissioners, and later used for the basis of the contract
between the parties.
That the contract as subsequently entered into was also
based upon the plan8 and specifications furnished by the
said Ambler Engineering Company, 'vherein the said Newnlan was requit.·ed to furnish· a twenty-eight inch Turbine
Water wheel, operating· at 170 revolutions per minute, under
an eight and a· half foot head of water, to drive the pumps
at 50 revolutions per minute, the said twenty-eight inch Turbjne water 'vheel being required by the said Ambler Eng·ineering Company in the face of the contention of the said
·E. VV. N ewnwn that a twenty-six (26) inch wheel would furnish ample power, and would be more economical in the use
of water (i. e., power or energy).
B. That following the above, the Town of Ashpage 32 ~ land comn1enced the construction of the plant before any formal contract was entered into, and
while the negotiations for the final draft for the contract
were in progress, and after extended negotiations, the contract dated June 2oth, 1922, '\Vas ·executed on the ........ day
of 192 ... , a.nd 1·eference is hereby made to a copy of said
contract which is filed 'vith the bill of the compla,.inant as
]~xhibit A.
·
C. That as heretofore set forth, the proposed plant was
designed to be operated by a 28-inch water wheel operating
at 170 revolutions per minute, under an 81f2 foot bead of
water to operate the pumps at 50 revolutions per minute,
since the above speeds were considered the economical and
efficient speeds of the said wheel and pump both from the
standpoint of the complainant and the defendants, both from
the standpoint of the plaintiff and of the defendants and
therefore all of the neg·otiations leading· up to and entering
into the preparation and execution of the contract of June
20h, 1922, were based upon the aforesaid designed plant to
be operated at the speeds above mentioned. With the above
in view the Town was given the right to pun1p 720,000 gal-
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Ions of water per day from the mill pond of the said Newman
· and such additional water as the town might require. And
the said Newman was required according to the :first paragraph of said contract on Page 3 to furnish a. water wheel
'vhich would conform to the design of the plant, in the following words :
''And the said E. W. Newman doth covenant and agree to
furnish and maintain a pen stock in or on the said dam, and
a 28-inch Leffel Turbine vVater Wheel in good running order located therein, during the period of this agreement, or
the renewal thereof, or in. the event of his inability to obtain
the particular kind of 'vater wheel as is herein specified
whenever it may become necessary to renew or replace the
same, he shall substitute therefor· some good water wheel of
standard make, capable of dev:eloping the same amount of
power as the one herein specified under an 8lj2
page 33 ~ foot head of water at approximately 170 revolutions per n1inute, together with all necessary and
proper shafting, in good running order, key-seated at the
proper height above the floor of the pump house, to conne.ct
with the gearing of the pumps to be installed by the said
Town.''
By the 12th clause of said contract on page 9 it was recognized that the plant was designed for the operation of its
pump at 50 revolutions per minute, and said clause reads as
follows:
''It is agreed that the Town of .Ashland shall use d:ue diligence to operate its pumps at Fifty (50) revolutions per minute (their rated speed) 'vhenever there is a scarcity of
water.''
·
Wherefore your respondents assert and charge that the
plant was designed for the operation of the pumps thereof at
a speed of 50 revolutions per n1inute, to be driven by a 28inch wheel to operate at 170 revolutions per minute under a
81f2-foot head of water, that the contract aforesaid was based
upon said design and that the contract recognized and established the above figures as being the accepted and proper
speeds at which the said plant should be operated, and as a
basis upon which the said Newman should be compensated
for the power and energy consumed; and, therefore by the
terms of said contract as set forth in Paragraph 1st on page
3, it is provided that the said Newman should receive a mini-

~4
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mum of One Hundred Dollars ($100.00) per calendar month,
during the life of the agreement, or any extension therefor,
for the rights and privileges granted, including the use of
4,000 horse power hours of power during each calendar
month, which sum however, might be abated or reduced by
reason of certain especial conditions which were later set
forth in the contract; and, in addition to the said $100.00 per
month the said Newman was to recei:v:e two cents (2c) per
horse power hour for each horse power hour over and above
4,000 which should be consumed during any calendar month.
By the 5th clause of said contract on page· 6, it
page 34 ~ was provided as follows :
"That the said Town shall keep an accurate record of the
amount of power which shall be measured at the Turbine
Water Wheel shaft, consumed by it during each calendar
month, in some good and approved manner, which said record
shall be open to the inspection of the said E. W. Newman at
all reasonable tiines; but the said E. W. Newman shall have
the right, however, to also install some approved power measuring device in the said water system, provided the same
shall be done at his own expense and shall not in any way
interfere with the operation of the said system or affect the
efficiency of the said pumps. ' '
D. As before stated, at the time that the contract was entered into, and the said Newman commenced furnishing the
power in conformity with the terms thereof, although both
contracting parties recognized the speed at which the plant
was designed to operate, and at which the· pumps were to
be operated, there was no method of calculation provided
for the ascertainment .of what amount, if any, should be paid
the said Newman in excess of $100.00 per each calendar
month, and therefore as a.bove set forth, that the method
of measurement should be in some good and approved manner; and thereafter in conformity with the provision of the
contract the Town of Ashland secured from the Ambler Engineering Company formula or report whereby the amount
of energy consumed might be calculated, which report or
method of ascertainment of po,ver, is dated May 15th, 1925,
and is entitled, ''Report on an estimate of energy consumed
by the Ashland, Va. Water Works Pumping Station for fixing rates for monthly payments". And same having been
submitted to the said Newman was accepted by him as the
proper method for the calculation of the energy consumed
pursuant to the provision in the contract to that end.
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'Vhereupon, as provided in the contract itself, and by agreement and action of the parties thereto, the said paper of
May 15th, 1925, was a part of and was recognized
page 35 } and considered as a part of the contract aforesaid, a copy of which paper is herewith filed as
Exhibit E. W. N. #1.
E. That it will be noted that the contract of June 20th,
1922 recognized that by reason of high w.ater or low water
there might be times at which the pumps could not be operated at their rated speed of 50 revolutions per minute, and
that at times the pumps would have to be operated at a lower
speed, therefore, with that in view, the .Ambler Engineering
Company in its report aforesaid, ga:ve a method of calculation
of said energy based upon three speeds, namely, the rated
and contracted speed of 50 revolutions per minute, and the
two lower speeds, 40 and 30 revolutions per minute,· for the
purposes of taking care of water conditions. However, the
said report recognized the speed of 50 revolutions as being
the required speed at which the pumps were to operate when
on Page 8 the report reads as follows:
"N. B.-A comparison of the above results will show the
great economy to be effected by pumping at the designed rate
of .50 r. p. m. whenever it is possible to do so.''
And on Pag-e 9 the report further provides as follows :
'

''It has already been pointed out that less energy will be
required to pump a. given amount of water at the speed of
50 r. p. m. for which the plant was designed, than a.t any
other speed.''
''In case the condition of the river is such that the operator
will have to change the speed of the pump, during the month
from 50 r. p.m. to 40 or 30 r. p.m. the revolutions of the pump
made while running at each of these speeds should be recorded
for use in making up the final monthly estimate.''
F. That in conformity with the contract and before the
making up of said report by- the Ambler Engineering Company, the town had installed on the plunger of the pump,
a measuring device and therefore after the report of the said
Ambler had been received, and adopted by the parties to
said contract as a part thereof, the said N·ewman
page 36 }- proceeded to calculate the power consumed, using
the record of said measuring device in conjunction
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. with the method prescribed by the aforesaid report of the
Ambler Engineering Company and billed the Town for power
thereafter used, which first bill, your respondents understand were submitted to the Ambler Engineering Company
and upon their approval were paid by the Town. And thereafter, and until September, 1928, the Board of Water Com~
missioners of the Town of Ashland recognizing their contractual obligation· to settle for and pay for the power consumed on the basis of the operation of the pumps at 50 revolutions per minute approved and paid the bills as rendered
by the said E. W. Newman, and thus the parties by their
action covering a- period of more than four years, accepted
and adopted as the basis of calculating the ene·rgy consumed,
that the pumps were to be operated at 50 revolutions per
minute, and thus by their action so construed and confirmed,
said contract and agreement between the parties in that respect.
That when the bill for September, 1928 became due, a new
Board of Water Commissioners had been elected for the
Town of Ashland and this Board then for the first time
raised a question as to the method of ascertaining the energy
consumed and refused to pa.y the bills as rendered by said
N-ewman until February 1929, when the said Newman offered
to accept without prejudice to his rights $100.00 per month
as tlle minimum amount payable to him, and it was agreed that
either or both parties should have the right to go into Court
for the purpose of attempting to assert their rights as by
them claimed with reference to said contract.
That at the time the Town refused to pay the bills of said
Newman and insisted that he had billed them for more power
than had be~n actually consumed, the Board of Water Commissioners giving as their reason for their refusal to pay
said bill, that the water wheel of the said Newman would
not furnish sufficient power to drive the pump of the Town
at the required speed of 50 r. p. m., which speed
page 37 ~ they insisted, was required under the terms of the
contract, and the report of the Ambler Engineering Company, and {hereafter when they ascertained that the
wheel furnished more than sufficient power to operate the
pump at 50 r. p.m. they then contended that there was no requirement on the Town under the 'terms of the contract and
the Ambler Engineering Company's report, to operate the
pttmps at 50 or any other designated number of revolutions
per ininute, and that the said Newman should have rendered
bills upon the basis of actual speeds at which the pumps·
operated wheth!lr 50, 40 or 30 revolutions per minute, in spite
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of the fact that the Water Commissioners could not say at
what speed the pumps had operated during the period preceding September 1928.
That it will appear from the foregoing that the controversy existing between the parties, is as to the proper basis
for measurement of energy consumed in the past, and which
will be consumed during the life of the contract which extends to 1958 and which may be extended for an additional
35 years, and that therefore the amount of money involved
over the long period of time will be considerable.
That the Town on its part in its petition is claiming that
Newman is to be paid regardless of the rating and design
of the plant, merely for energy consumed by the pumps calculated on a basis of the ascertained revolutions of the pumps,
whether same be 50, 40, 30 or any· other number or revoutions
per minute.
Whereas the contention of the respondents is that the
contractual speed at which the pumps were to be operated,
for which they were designed to operate, and on which the
calculation of energy should be based except when water conditions prevented, is 50 revolutions per minute, which latter
contention has been adopted and acted upon by all parties
to said contract for four years and a fourth preceding September, 1928.
G. Furthermore as shown by the Ambler Company's report, pages 8 and 9, the reason for the prescribed size of wheel
and number of revolutions of turbine shaft and
page 38 ~ pumps was to make the plant efficient and economical both from the standpoint of the efficiency of
the pumps and wheel; and saving of energy, i. e., water power;
hence it follows that when pumps are operated at a lesser
speed "than 50 r. p. m. that the plant is less efficient and a
considerable amount of water power is wasted ; whereby the
plaintiff is using water power to no purpose and for which
the defendants are paid nothing.
Wherefore your respondents charg·e that the said plant was
designed to be operated by a 28-inch turbine wheel revolving
at a speed of 170 r. p. m. under an 81f2 foot head of water
and driving the pumps at a speed of 50 r. p. m.; that the
contract dated June 20, 1922 as well as the report made a
part thereof, dated :.May 15th, 1925 required and prescribed
that sa!d pump and wheel operate at said speeds and that
in additlon thereto the parties to said contract for a period
of three and one half years agreed that said speeds were the
basis of the payments for power and acquiesced therein, and
confirmea same by their settlement in ~ccord therewith.
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In consideration whereof and inasmuch as these respondents
are without remedy otherwise than in a Court of Equity they
pray that this their answer may be treated as a cross bill,
that the plaintiff be required to answer the same, though not
upon oatli, oath thereto being expressly waived; that the
Court shall construe said contract in conformity with the
contention of these respondents as hereinbefore set out, and
as confirmed by the construction of, the parties thereto as evidenced by their settlement thereunder from :Wiay, 1924 to
September 1928, and that your respondents may be afforded
such further relief as shall be deemed equitable.
And they will ever pray, etc.
E. W. NEWMAN,
and MARY D. NE"\VMAN,
By HAW & HAW,
Their Counsel.
{Pages 39 to 50 not in record as certified.
M. B. W., Clerk.)
page

51.~

DEMURRER.

The complainant, The Town of Ashland, demurs to the
cross-bill filed in this suit and says that the same is not sufficient in law.
ANDREW J. ELLIS, p. d.
page

52~

EXCEPTIONS TO ANSWER AND CROSS-BILL
AND !1:0TION TO STRIKE.

The exceptions taken by the Town of Ashland, the complainant, to the answer and cross-bill of E. W. Newman and
Mary D. Newman, his wife, filed in this cause for impertinence and motion to strike.
First: For that the said answer and cross-bill, beginning
with the words "that the following'' in the lOth and 11th
lines on the second page thereof, and continuing through the
balance of page 2, page 3, page 4, page 5, page 6, page 7, page
8, page 9 and down to and through the words ''will be considerable'' at the end of the second paragraph on page 10, is
impertinent, irrelevant and not material to the issue and ought
to be expunged.
Second: For that said answer and cross-bill, commencing
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with paragraph G on the top of page 11 thereof, with the
words ''furthermore as shown'' and ending at the end of the
second paragraph on the same page with the words ''in accordance therewith'', is impertinent, irrelevant and not material to the issue and ought to be expunged.
In all of which particulars the complainant humbly insists
that the said answer and cross-bill is irrelevant, impertinent
and insufficient, and prays and moved that said impertinence
may be ·expunged with costs.
ANDREW J. ELLIS, p. d.
page 53 } MOTION TO STRIKE OUT ANSWER.
The complainant now comes and ~ays that the answer of
the defendants heretofore filed in this cause is insufficient
and moves the court to strike out the same for that reason:
{1) Because the matters set up in defense in said answer,
even if properly presented by answer, are not sufficient in
law;
(2) Because if the averments of the said answer are sustained by proof, they constitute no defense to the complainant's demand;
·
(3) Because the controversy in this case involved the construction of a written contract between the parties, which is
plain and unambiguous in its terms, and the court should construe that contract and adjudicate the rights of the parties
thereunder without regard to the matters and things set forth
in the said answer.

ANDREW J. ELLIS', p. d..
page 54}

GROUNDS OF DEMURRER.

The Gomplainants, for the grounds of its demurrer to the
defendant's cross bill, which demurrer was filed at rules,
states:
(1) That the cross bill does not set up any proper matter
which might not be presented by answer:
(2) That the defendant can get the same relief in the
original suit that he can obtain by cross bill;
(3) ·That the controversy in this case involves the conf)truction of a written contract between the parties, which is
plain and unambiguous in its terms, and the court should
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construe that contract and adjudicate the rights of the parties
thereunder 'vithout regard to the matters and things alleged
in the said cross bill; and,
( 4) That the if the allegations contained in the said cross
bill were sustained by proof, they do not constitute any defense to the complainant's demand.

ANDREW J. ELLJS, p. d.
page 55

~

And upon another day, to-wit: February 16th,
1931.

ORDER OF FEBR.UARY 16TH, 1931.
This day came the complainant by counsel, and moved
the court in writing, to strike out the defendant's answer,
which was heretofore filed in this cause, for insufficiency, which
motion is ordered filed and the complainant likewise filed a
statement of the grounds of its demurrer to the defendant's
cross bill, and thereupon this cause is set do'vn for argument
on the complainant's exceptions to the defendant's answer,
on the complainant's motion to strike out the defendant's
said answer, and on the complainant's demurrer to the defendant's cross bill and the joinder of the said defendants
therein.
page 56 ~

And upon another day, to-wit: March 20th, 1931 ..

ORDER OF

~IARCI-I

20TH, 1931.

This cause in which the plaintiff has heretofore by leave
of Court. filed in open Court its exceptions to the defendants'
answer, its motion to strike out the defendants' answer, and
the demurrer to the defendants' cross bill, and 'vhich has·
been heretofore argued by Counsel for both the plaintiff
and the defendants and submitted to the Court for a decision,
came on this day to be heard upon the plaintiff's exceptions,
upon the plaintiff's motion to strike out, and the plaintiff's
demurrer to the cross bill of the defendants, and the Court
having maturely considered the sa1ne is of the opinion that
the molion, the exception and the demurrer of the plaintiff should be overruled and accordingly doth overrule the
plaintiff's exceptions to the answer of the defendants, doth
ov€rrule the plaintiff's motion to strike out the defendants"
answer and doth overrule the plaintiff's demurrer to the
defendants' cross bill, to which action of the Court, the plaintiff excepts.
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And· upon another day, to-wit: May 18th, 1931.
ORD·ER OF MAY 18TH, 1931.

This day came· the complainant, by counsel, and asked leave
of the court to :file its answer to the defendants' cross-bill,
which leave is granted and the said answer is accordingly
filed.
page 58

r COMPLAINANT'S ANSWER TO DEFENDANTS' CROSS-BILL.

The answer of the Town of Ashland to the cross-bill or
petition filed against it in this cause· by E. W. Newman and
Mary D. Newman, his wife.
The complainant in the original suit and the respondent to
the cross-bill, reserving unto itself the benefit of all just exceptions to the said cross-bill and without waiving its demurrer thereto but insisting thereon, for answer to the said
cross-bill, or to so much thereof as it is advised it is material
it should ans:wer, answers and says:
That it denies that the report n1ade by the Ambler Engineering Company to the Town of Ashland, dated May 15, 1925, constituted a part of the contract made between the parties to
this suit dated June 20, 1922, or that the same was ever recognized or considered as a part of that contract, or that such
report was secured in conformity with the provisions of that
contract, and on the other hand, it avers that the said report of ·1\'Iay 15, 1925, was obtained solely for the purpose of
enabling the parties to determine the amount of power that
was being consumed in the operation of the Town's water
plant referred to in this proceeding.
That it denies that it, by its conduct or action, ever construed or interpreted the said contract or the said report to
mean that the Town was required to operate its pumps at
50 revolutions per minute or a.t any other given rate of speed
under all conditions, and it avers that insofar as the said
contract of June 20, 1922, is involved in this proceeding, it
is plain and unambiguous on its face, and the court in construing the same and adjudicating the rights of the parties
thereunder should confine itself to the language used in the
said written contract.
That as to the allegations contained in the said cross bill
with regard to the conditions existing prior to the making
of the said written contract of June 20, 1922; with regard to
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the negotiations leading up to the execution of the
said contract; with regard to the issuance of bonds
by the Town; with regard to the designing of the
water plant by the Ambler Engineering Company; and with
regard to the kind of plant that was installed by the said
Town, are immaterial and irrelevant to the issue before the
court; and on the other hand, it avers, that the rights and
obligations of the respective parties with respect to the controversy involved in this proceeding were fixed by the terms
of the said written contract, and it is advised that the court
should construe those provisions and adjudicate the rights
of the respective parties thereunder without regard to all
such irrelevant and immaterial matters.
.A.nd now having fully answered the defendants' cross-bill,
the respondent thereto being the complainant in the original
petition prays that the said cross-bill may be dismissed and
that it may be afforded the relief prayed for in its said original
bill or petition.

page 59

~

TOWN OF .ASHLAND,
By Counsel.
ANDREW J. E·LLIS, p. q.
page 60 }

.And upon another day, to-wit: March 20th, 1933.
DECREE OF MARCH 20TH, 1933.

This cause, in which process has been retu1-ned executed
as to the defendants, in which the plaintiff has filed its bill
af rules, ~n which defendants have filed their answer and cross
bill, in which plaintiff has filed its answer to said cross bill,
and which has been duly docketed and set down for hearing,
and in which the plaintiff and defendants have taken and
filed the evidence of sundry persons, and which has been heretofore argued and submitted to the Court upon the bill of
plaintiff and the exhibits therewith, upon the answer and cross
bill of. the defendants, and the exhibits therewith, and upon
the depositions and exhibits heretofore filed on behalf of the
plaintiff and defendants ; the depositions taken on behalf of
defendants having been read and considered by the Court
over the objection of the plaintiff, who, at the time of the
argument, renewed and insisted upon the objections that were
made by him at the time the said depositions were taken;
came on this day to be again heard upon the papers, deposition~ .and exhibits formerly read, the Court, having maturely
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considered the case rendered a written opinion dated February 2nd, 1933.
Upon consideration whereof, the Court proceeding to construe the contract between the plaintiff and defendants, dated
June 20th, 1922, so far as necessary to be construed for the
purposes of this suit, for the reasons set out in its written
opinion aforesaid, which is to be read and considered as a
part of this decree, doth adjudge, order and decree that the
proper construction of said contract as regards the speed of
operation of the pumps is, that the town is required to operate
its pumps at 50 revolutions per minute, their rated speed,
at all times when the flow of the river and the conditions of
the head of water are such that the wheel can operate the
pumps at such speed, and that whenever there is a scarcity
of water the town must use due diligence to opepage 61 } rate the pumps at said speed, and to that end the
Court doth adjudge, order and decree that the
Town of Ashland, pursuant to the terms of the aforesaid
contract as hereinbefore construed, shall operate its pumps
at 50 r. p. m., their rated speed, at all times when the flow
of the river and the conditions of the head of water are
such that the wheel can operate the pumps at such speed,
and that whenever there is a scarcity of water the town shall
use due diligence to operate its pumps at said speed of 50
r. p. m.; further that all calculations for the ascertainment
9f the power consumed shall be upon the basis of 50 r. p. m.
in conformity with the formula set out in the report of the
Ambler Engineering Co., dated May 15, 1925 and filed al:)
Exhibit "B" with the bill in this suit, unless the flow of the
river and condition of the head shall be such tha.t the. pumps
cannot be operated at a speed of 50 r. p. m., in which event
the calculation shall be in conformity with the formulae of
the Atnbler Engineering Co. report aforesaid and on the basis
of a speed of 50 r. p. m., 40 r. p.m. or 30 r. p.m., whichever
shall be the nearest speed to that at which the pumps ha.ve
been operated for the time ·in question.
page 62

~

COURT'S' OPINION.

This suit is again before the Court upon a rehearing asked
for by the Town of Ashland upon the grounds that parol
testimony should be excluded and that the contract be construed ·without the aid of parol testimony, and this the Court
will proceed to do.
This is a controversy growing out of the construction to
be placed upon a contract entered into between the plain-
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tiff and the defendant under date of J nne 20th, 1922, con-,
cerning certain water rights. In construing this contract the.
Court will consider-1st-the bill of complaint, 2nd, Exhibit
''A'' with the bill, which is the contract to be construed, and
3rd, Exhibit "B" with the bill, which is the report of the .
Ambler Engineering Company by J. VV. Ambler, President,
both of which exhibits the complainant prays to have read
and considered \vith the bilL
·The bill and the two exhibits set forth some very important
facts which must be considered in construing this contract.
Exhibit'' A'' first shows that the Board of Water Commissioners of said town were duly authorized by the council of.
said town to enter into such contracts as may be necessary
to accomplish the purpose above set forth by Resolution
adopted at a meeting of the said council held on the 13th day
of June, 1922. Second, the contract is dated the 20th day of
June, 1922. Third, this contract is acknowledged the 15th
day of June, 1923, by all parties thereto. Fourth, the contract is in force from January 1st, 1923. It will be seen from
the above that the plant of the town had been constructe.d
prior to the completion of the contract and that all parties
knew, or should have known, the conditions surrounding the
contract when they were entering into it. Fifth, the contract
further shows that Newman was leasing to the town not only
power but ''1st, the right to lay, construct, operate and maintain pipes and mains for the conveyance of water in, through
and across the said real estate from a point on the said Telegraph Road to the said source of water supply at
page 63 ~ or near the said dam, along the line designated
and laid out on the plan hereto attached and hereinafter more specifically mentioned.
. 2nd. The rig·ht to erect, maintain and operate a pump house,
together with all necessary pumps, machinery and equipment
therein over· the pen stock and wheelhouse in or on the said
dam.
3rd. The right to erect, maintain and operate a filtration
plant, coagulating basin, auxiliary pumping plant and a wash
water tank, all of which shall be located on the tract of land
marked off and designated for these purposes hereinbefore
referred to, and also the right to use the said tract of land,
so designated, or so much thereof as may be needed, for any
purpose whatsoever necessary in operation of said water
works.
4th. The right to pump as much as Seven Hundred and
Twenty Thousand (720,000) gallons of water per day from
the said mill pond in the said river, or from the pen stock
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in the said dam and as much water· in excess of the said
720,000 gallons per day as the said town may desire, for
any and all purposes, including the resale thereof to persons,
:firms and corporations residing or located outside of the said
town, from the said river at a point below the said dam.
5th. The right to empty waste pipes from the said pump
house, coagulating basin and :filtration plant into the said
river at a point below the said dam.
6th. The right to erect, maintain and operate a line of
poles and wires upon, over and across the said property,
along the line of the public road and thence to the pump
house.
7th. The right to use the said dam, water and power for
the purpose o'f operating the water wheel hereinafter mentioned under the conditions hereinafter prescribed.·"
It will be noted that of the rights granted to the town Item
7 is the only item which refers to power. This is very significant in view of the fact that the rental for all of this is
to be based upon the amount of power consumed,
page 64} and therefore could count upon the proper operation of the wat.er system and the pumps to give
him the compensation for the property and rights he was
leasing.
It is specified in the contract the size, type, speed and even
the make of the water wheel which Newman was to furnish
and Newman cannot furnish even in case of a renewal a different make of wheel unless ''in the event of his inability to
obtain the particular kind of water wheel". Even should
this "inability" requjre him to purchase for the purpose of
renewal some other make of wheel, then the wheel so furnished shall have the same characteristics as the wheel specified. The contract provides that the said Newman shall furnish the wheel shaft to proper heights above the floor of the
pump hous·e ''to connect with the gearing of the pumps to
be installed by the town". It will be observed that Newman
obligated himself to furnish a wheel to meet the above conditions and to operate at 17'0 R. P. M. Newman had every
right to have his wheel operated at the speed specified and if"
the town had placed any such construction on Clause 12, page
· 8, Exhibit ''A'' as they now place upon it, then they should
have arranged their gears so that their pumps could operate
at the speeds they now claim to have the right to operate
·at, and Newman would then have known of this construction
prior to the signing of the contract.
· There is nothing in the contract to show that this was ever
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intended, but on the other hand Newman saw or knew before
the signing of the contract a complete installation of the
pumps designed to operate at 50 R. P. M. as stated in the contract, conn.ected by suitable gears which required his water
wheel to operate at approximately 170 R. P. ~I. when the
pumps were operated at their rate of speed.
The contract together with Exhibit '' B'' cerpage 65 ~ taiuly indicates clearly, by the Town's Engineer
and the maker of the pumps, that the pumps should
operate at 50 R. P.M. and that they were designed to operate
continuously at that speed and that there is absolutely nothing to show that they cannot successfully operate a.t either
a higher or lower speed.
There is also no analogy between the pumps and a high
speed automobile as inferred by counsel for the complainant.
The whole tenor of the contract .seems to indicate that the
speed of Newman's wheel shall be governed within a reasonable range of speed and it appears that since this plant was
in operation at' the time of signing this contract both parties
knew that the town had made no provision to govern the
speed of the wheel except by hand and it was a perfectly
natural requirement to require the town to be more careful
in operating· the plant during the time of low water. Because
the contract requires special care in the operation of the
wheel during low water periods it is certainly no license for
the town to operate the wheel at any speed it desires at all
other times, although it may be to the detriment of the town
or Newman, or either of them.
Items 1st and 2nd of the mutual covenants (p. 4, Exhibit
''A") burden N·ewman not to enlarge or rebuild his mill
to use more power than then installed in 1922, but the town
$hould have first call on the use of the water if the property is sold by Newmau, certainly does not indicate that the
town ever placed in 1923 the construction on Clause 12 (page
8, Exhibit "A") that it places on the same at this time.
It would be manifestly unjust to allow the town to run the
defendant's wheel for longer hours· than were anticipated
when the contract 'vas entered into (to pump the same amount
of water) just to save a few dollars per month for the plaintiff. ~his was certainly not anticipated as late as May 15th,
1925, as will be shown very decidedly by the Ampage 66 ~ bler report of that date. It 'vill be borne in mind
that Ambler was an employee of the town and that
it was he who designed the water system for the town. What
a plant or machine is designed to do or operate at is beyond a doubt the answer to the whole contention as to the
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speed it should operate at. This is shown very plainly from ·
the letter of the Platt Iron Works (see Exhibit '' B '', page 3)
where efficiency is higher at 50 R. P.M.
It is claimed by the town that this construction invalidates
Item 7, pages 6 and 7 of Exhibit A. This is not the case except in so far as the speed of the wheel and pumps are concerned and the pumps themselves are a very small part of the
works and rights granted.
It is not contended by the defendant that the town shall
operate its pumps at 50 R. P. M., during stages of the river
when the head available for the operation of the wheel is not
sufficient to operate the pumps at the required speed and the
Court thinks that Item 4th, page 5, Exhibit ''A'' amply protects the town during such times.
In Item 5th, page 6 Exhibit "A" the town undertook to
keep an accurate record of the power used, which power was
to be measured at the "Turbine Water Wheel Shaft". This
the town failed to do, and more than two years later they employed the Ambler Engineering Company to ~ompute some
method of determining this power. This was done, not by
measuring the power at the point specified but by computing
the power per R. P. · M., of the pump shaft. This method
was accepted by both the town and by Newman aud they are
both bound by their method of measurement. It is on account of th.e method of determination of the power that makes
the 50 R. 1>. M. a factor in the contract, for it is a construction of Item 5, page 6 Exhibit ''A'' used by both parties.
Neither party even at this time claims that this method is
unfair, so this is not an issue at this time.
page 67 ~ Especial attention is called to the wording of
paragraph 3, page 8 of Exhibit "B". This paragraph shows conclusively that the power required at speeds
of 40 and 30 R. P. M., were to be used only when the condition of the river required these speeds.
In view of the above and the itemsin the bill, the contract
and Exhibit "B" irrespective of any parol testimony, the
Court holds and so decides that the town must operate its
pumps at 50 R. P.M., their rated speed, at all times when the
flow of the river and the conditions of the head are such that
the 'vheel can operate them at that speed and must sue
"due diligence" to operate them at this speed "whenever
there is· a scarcity of water''.
A decree may go carrying out the views herein expressed.
FREDERICK W. COLEMAN, Judge.
Feby~
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· page 68

~

Virginia:

In the Circuit Court of Hanover County.
'l,own of Ashland
vs.
E. W. Newman, et als.
The. depositions of J. N. Ambler and others, taken before
A. C. Williams, a notary public in and for the City of Richmond, State of Virginia, on the 7th day of 1viarch, 1932,
at two o'clock P. 1\I., in the offices of Andrew D. Ellis, Esq.,
Law Building, Richmond, Virginia, by agreement of counsel;
to be read as evidence in behalf of the complainant in the
above styled cause.
. Appearances: Andrew J. Ellis, Esq., counsel for complainant; Geo. E. Haw, Esq., counsel for defendants.
~

J. N. AMBLER,
a witness introduced on behalf of the complainant,
being first duly sworn, deposes and says as follo,vs :

page 69

DIRECT EXAlHINATION.
By

~1:r.

Ellis:

Q. State your name, age, occupation and residence.
A. J. N. Ambler, 64 years old; consulting hydraulic engineer; Richmond, Va.
Q. Mr. Ambler, 'vhat training and experience have you
had in your profession?
A. Well, sir, the preliminary foundation of scientific work
at Hampden-Sidney College; took a course at the University
of Virginia and later a short course at Harvard University,
Boston.
Q. How long have you practised your profession?
A. I have practised and taugl1t altogether ov-er forty years.
Q. Are you the J. N. Ambler of the Ambler Engineering
Company tl1a.t designed and had charge of the construction of
the water plant for the Town of Ashland?
A. I am.
Q. Are you tlw J. N. Ambler who made the report to the
hoard of water commissioners of the Town of Ashland dated
1\fay 15th, 1925, entitled: ''Report on and estimate of energy
consumed by tl1e Asl1land, Virginia, water works pumping
station, for fixing rates for monthly payments,'' 'vhich is
:filed as Exhibit B 'vith the bill in this case f
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A. I made this report. I understand you refer to the
original.
Q. Yes, sir. I now hand you that report and ask you to
please state for what purpose that report was made.
A. It is set forth in the title, sir, as a report on and estimate of energy consumed by the Ashland water works station,
the practical means of ascertaining it ; entirely made to be
fair to both sides.
Q.. You observe the first paragraph after adpage 70 ~ dressing that report 'to the water commissioners
reads : ''Pursuant to instructions received from
you we have made a thorough study of the best methods of
determining the amounts to be paid monthly to Mr. Newman
for use of hydraulic energy developed by a turbine which he
installed for the purpose of operating your pumps at the
'vater works plant on the South Anna River." Was that the
sole purpose for which that report 'vas made?
A. I understood it to be.
Q. At the time you made that report did you or did you
not understand that the Town of Ashland was required to
operate its pumps at any given rate of speed?
A. I did not ; not required to.
Q. Please refer to page eight of that report where you will
find the following: "N. B. A comparison of the above results will show the great economy to be effected by pumping
at the designed rate of 50 revolutions per minute whenever it
is possible to do so,'' and explain ho\v and· wherein such
economy 'vould be effected~
A. Well, to do that I would have to go back .a little. It was
never my intention in making this report to put unnecessary
complications in it, but fix it so any man with good sense
would understand it and \Vork on it, but possibly I could
have been plainer at some places by being technical. I explained it to be my belief when I designed the plant at Ashland that they sl1ould have not simply a plant capable of
developing one fire stream which consumed 250 gallons a
minute, but which could handle two fire streams because
they had a very definite hazard in the town and after preliminary study on it I found the cost of that plant would be considerably higher than the town would want to 2'0 into, as I
discussed it with the board, and as a compromise we cut it
down to one fire stream capacity, 250 gallons per minute,
allo\ving him to rehabilitate the old 90,000 gallon pump and
also to put in 150,000 gallon additional storage, which was
done. I still think it would have been economy
page 71 ~ if they had the means to have gon·e into the larger
plant. Economy is a thing tha.t cannot be expressed
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exactly in figures, ·but it is a great advantage in having a
plant with machinery of such capacity that they can handle
a larger amount of water than you need ordinarily. Economy
would come up in cases of fires or emergencies where you need
more water and for that rea.son it would have been an economy,
although we didn't have the means to do it, to put the larger
plant in. This plant was put in as a compromise with one
fire stream capacity.
Q. With reference to that particular statement about the
economy in operating this particular plantA. I will say further this had reference to the overall
economy of the whole situation, both the wheels and the
pumps; the overall economy of the whole thing. I want to be
fair to both sides. It was the overall economy of the whole
thing.
Q. Now it has been stated that power or energy is wasted
when the pumps are operated at a lesser rate of speed than
50 revolutions per minute. Is that correct and, if so, in what
way is the power wasted¥
A. Well, there is a place in the report where it is figured
out at 50 revolutions per minute. A thousand revolutions
would require 12 and a certain fraction horsepower and with
40 revolutions per minute it would require 11.63, I believe,
horsepower. Now operat~g at 40 revolutions per minute
requires about ·.89 of a horsepower less for a thousand revolutions than it does at 50 revolutions per minute and put it
on the basis of thousand gallons that would amount to .34
of a cent less per thousand gallons. I considered that was
such a small matter that the great economies of having the
larger capacity overshadowed it and, besides that, the actual
overall economy, including the turbines and the plant, at 50
revolutions a minute in spite of that decrease in power.
Q. In what way, if any, does the slowness with which the
pumps are being operated waste the power or
page 72 ~ energy in normal times; that is, when there is
sufficient water in the millpond to be running over
the dam at all times f
A. Well, it doesn't take quite as much water to operate
at 40 revolutions a minute because you are operating with a
partly closed gate; as much water doesn't enter the gates of
the turbine.
Q. It·doesn't require as much water out of the millpond to
operate at 40 revolutions per minute as at 50 revolutions
~r minute!
· A. No, sir; that is, for a given amount of water pumped
on a thousand· gallon basis. It is all figured out in the report.
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Q. Can the rate of speed at which the pumps are operated
affect in any practical way the supply of power which Mr.
Newman has in normal times; that is, when there is sufficient
water in the pond for it to be running over the dam all the
timet
A. Well, he wonldn 't be getting quite as much out of it by
.3 of a cent on a thousand gallons pumped, as far as the
town is concerned and, besides that, he would be running his
wheel at a little less efficiency. ·
Q. I don't think you quite understood my question. What
I meant by that question is this: Can the rate of speed at
which the pumps are operated affect in any way the supply
<>f power which Mr. Newman will have for the purpose of
operating his mill or for any other purpose when there is a
supply of water in the millpond sufficient to be running over
the dam at all times!
A. Well, I could answer so far as the mill is concerned. He
has no other enterprise there as I know of. As far as the
mill is concerned if it is running over the dam he is just
getting paid for what yon use; it is all going over the dam but
that. He might put in a whole lot of improvements that take
up a great deal more water and then the question might come
in.
Q. Suppose he had any number of other improvements than
now or suppose they would be hereafter installed and still
assuming that there was sufficient water in the millpage 73 ~ pond to operate those improvements or power
plants that are there now and any others that
might be installed and still be sufficient water to run over
th~ dam, could the rate of speed at which the town chose to
operate its pumps in any way affect the amount of power
that would still be available in the operation of the mill and
such other improvements 1
A. Not under that hypothesis, if the water is running over
·
the dam.
Q. Then I take it when there is sufficient water in the pond
for it to be running over the dam at all times the rate of
speed at which the town operates its pumps could not affect
the amount of power that would still be available for other
purposes at that power site, assuming all the time that the
water is sufficient to be running over the dam?
A. No practical effect on iL It is power that hasn't been
developed, in other words.
Q. The water that passes through the town pump or town
water gate or whatever you call it and the water that passes
over top of the dam, g9ing on down the river, would be in
the same situation; neither generating power, would it Y
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A. I don't know that I understood that question. Would
you try it again!
Mr. Haw: I don't think we are at odds on this. We admit
that ,.~le have more power than we need and it doesn't cost .
us anything if you are using excess power.

Q. The question I am trying to propound is this: In normal times, by which I mean when there is sU'fficient water in
the pond for the water to be running over the dam at all
times, does the rate of speed at which the town operates its
pu1np in any way affect the power that is available at the millpond for other purposes?
A. vV ell, no, not the developed power. It is undeveloped
power that is going over the dam. If he developed
page 74 ~ that power it would be one thing, but it is undeveloped power just like any other place on the
river.
Q. Then with that undeveloped po·wer going on down the
river over the dam the manner or rate of speed at which
the town operates the pumps wouldn't in any practical way
affect the amount of power that is being used there for the
operation of other plants, would it?
A. No, sir.
Q. In case of a scarcity of "rater; that is, in case there is not
sufficient water in the millpond for it to be running over the
dam at all times, in what way 'vould there be a benefit in operating the town pumps at 50 revolutions per minute rather
than a.t a lesser rate of speed?
A. '\Veil, you get your advantage of overall efficiency on
the plant, the g1~eatest overall efficiency of the whole plant;
that is, the town's part and his part, too. I think there is a
contractual provisions that it shall be operated at 50 revolutions per minute under those conditions.
Q. Now I hand you another paper entitled : ''A report on
an examination of the water works plant at Ashland, Virginia,'' dated Jannary 19th, 1929, and addressed to the Honorable Water Committee of the Town of Ashland, Virginia, and
signed by the Ambler Engineering Company, by J. N. Ambler,
presidentMr. Ha-w: Counsel for E. W. Newman objects to the filing
of the report in question as it is a private paper between the
water C'ommission and the Ambler Engineering Company
and inasmuch as the engineer is now testifying this report
would not be proper evidence for the reason that if he can
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testify to anything which is relevant to the question at issue
his evidence which can be taken here today is the best evidence and his report would be merely secondary evidence.
~fr. Ellis: Counsel for the plaintiff replies that
page 75 } a copy of so much of the said report as refers to the
controversy involved in this case was furnished to
~Ir. E. W. Newman at the time or soon after it was made
and it was involved in the controversy a.nd in the discussions
that arose at that time and which subsequently gave rise to
the institution of this suit. ·
Mr. Haw: I further object to the report in question because the same is based upon an investigation and information obtained by Mr. Ambler without the knowledge of Mr.
Newman; he was in no way a party to the investigation of
~Ir. Ambler or his findings as made and cannot be bound
by the report made by l\£r. Ambler.
_
By Mr. Ellis: .
Q. I will ask you to look at that paper and state if that is
the original report made by you to the board of water commissioners of the Town of Ashland on the date mentioned and
if so, will you please file it as Exhibit J. N. A. #1 with your
deposition f
·
A. It is.
Note: Filed and marked Exhibit J. N. A. # 1.

Q. Please state the circumstances under which you were
employed and the purpose for which you were employ·ed in
connection with that report.
l\£r. Ifaw: This question and any answer thereto is objected to for the same reasons above set forth as to the filing
of the report.
Q. ¥l ell, the object of the report is set forth in the first
paragraph·: a misunderstanding between the town authorities
and Mr. Newman about the method of making up the bills
and also the plant had gotten into disrepair in a number of
ways, wasn't working efficiently, and I was asked to make a
report covering the whole thing, the question of a fair basis
for preparing bills and also a report on the things that were
necessary to be done to get the plant back into its original
operating condition.
Q. At or about the time that report was made did you make
an examination of the plant of the town?
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A. A. .very thorough examination.
Q. .A.t that time did you observe the pumps when
they were being operated at 50 revolutions per minute and,
if so, please state the result of your observation Y
A. When I found them they were being opeated at about
40 revolutions per minute and in inquired the reason ·and they
said it was because there was a great deal of jarring at 50
revolutions per minute, and I looked into that thoroughly and
I had the pumps raised to 50 revolutions per minute to observe the effect and there was a great deal of jarring, which
made an impression on my mind that the gearing was out of
line and needed new setting. It had already caused breaking
of some gearing on the shaft and I recommended that be done.
Q. On the bottom of page two of that report you make the
recommendation that the town confine the operation of the
pump to 40 revolutions per minute. Will you please state why
'you thought it would be wise to confine the operation of the
·
pump to tha.t speed at that time Y
A. Inasmuch as it wasn't necessary to operate at 50 revolutions a minute; that is, not now with the amount of water you
need and no obligation we know of that you should do so it
would be prudent to confine your operation to 40 revolutions per minute. That meant until you got everything in
shape again.
pa€;e 76

Mr. Haw: The last part of Mr. Ambler's answer is particularly objected to because he purports to give his opinion
as to what the rights of the parties are in this transaction
which is not proper evidence inasmuch as we are before the
Court for the purpose of having the Court determine what the
rights of the parties are.

Q. Mr. Ambler, what do you mean by the rated speed of
these pumps Y
A. When I use that term I am referring to the speed at
which the plant was designed. You have to design a plant at a
certain speed and that speed, using a triplex pump,
page 77 ~ must not be higher than the manufacturers recom.
mend for that type and size of pump.
Q. Well, do you use it synonymously with design?
A. I use it in that sense, rated in the sense it was the basis
of the design that the plant should be operated at 50 revolutions per minute. That was more economical for the pump
and more economical from Mr. Newman's standpoint, too.
The overall efficiency was greater. ''
Q. Can you give us a more definite explanation of the
meaning of the term overall efficiency Y
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A. Well, there are two sides to the question. One is the
motive power and the other is the tool or the pump, and it
might be a situation where to get the greatest efficiency of
the tool or the pump you can't get the greatest efficiency of
the motor-the turbine, but the design was a.pproached in this
way: I wanted to get at least a fire stream to Ashland-I
thought it ought to be more, but I wanted at least to get a
fire stream to Ashland which would be 250 gallons per minute.
I selected a pump of such size and capacity that it would do
that and 50 revolutions per minute was the highest speed at
which the manufacturers considered it safe in. the long run
to operate tha.t pump. Then having done that the question
then was to select a turbine that would supply the motive
power with the losses in shafting, gearing, etc., to operate
that pump at that speed, not at full gates; that is, the gates
'vide open, ·but usually about 7/8 gates, and I think that
was used in this case-7/8 gate, and I designated the size of
the turbine that would do that. Then that would give the
greatest efficiency of the power with 7/8 gates, getting a turbine that would match those conditions.
Q. Then I understand your rated speed or designed speed
of that plant carried with it the necessity of having all the
other parts of the plant in perfect working order?
A. Supposed to be, ye~.
page 78 ~ Q. Is it practical to run the pumps at that rated
or designed speed if there are defects or wearing in
the other parts of the machinery, such as the gears being out
·
of line, etc. ?
A. Why it might be prudence to cut down the speed, certainly until those things can be straightened out again.

CROSS EXAMINATION.
By Mr. Haw:
·
Q. Mr. Ambler, I understood from your answer to Mr. Ellis'
question relating to the efficiency of the plant that if the
water wheel is operated under its proper capacity of water
for the purpose of operating the pump at 50 revolutions per
minute the water wheel would be operating more efficiently Y
A. Yes ..
Q. And that when the water wheel is operated at its rated
capacity to operate the pump at 50 revolutions per minute,
then the entire plant, both from the standpoint of Mr. Newman and from the standpoint of the Town of Ashland, is
doing its work more efficiently!
A. Somewhat more efficiently. I will state in that connec-
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tion, if you allow me, that in designing the plant I tried to
design it with reference to fairness to both sides, not for one
side at the expense of the other.
Q. A.nd in so designing it you required Mr. Newman to
furnish a turbine wheel which would furnish sufficient power
to operate that pump efficiently from the town's standpoint
at 50 revolutions per minute?
A. Yes.
Q. As a matter of fact, ~Ir. Newman could have actually
furnished a smaller wheel which would have done the work,
~ould he not Y
A. Under some conditions of head, yes, but not under conditions of shortening of head of backwater.
page 79 ~ Q. Your view was in order to take care of all
conditionsA. Not all conditions.
Q. All anticipated conditions within reason; is that proper¥
A. No, sir. I would say this: in order to cover a larger
range of shortening of head.
Q. Then in order to cover a larger range of conditions you
required a 28 inch LaFell turbine which would have sufficient power to meet the situation in accordance with your design?
A. Yes.
Q. When you examined that plant I understand you found
it in rather bad condition from the standpoint of alignment
of gears and other matters f
A. In a number of matters, yes, sir."
Q. I understand that since this controverys has arisen the
pumping plant has been put in good condition and has been
for more than a year operating at 50 revolutions per minute.
Do you know whether or not that is a fact?
A. I only heard it was. I have never been there but one&
since and that was not to make an examination, but to take
a class in hydraulic engineering to show them over the plant.
Q. Do you know of any reason or excuse from the standpoint of efficiency to both parties why the plant should be
operated at less than 50 revolutions if it is in proper working
order?
A. If all those things have been corrected I see no reason
why the plant should not be operated at the speed it was
operated at when first started.
Q. And as I understand, your design of this plant was for
the pump to operate at 50 revolutions per minute? ·
A. Yes, as set forth on the plans.
Q. Both parties knew of this design at the time you designed
this plant, did they not f
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A. I don't kno'v how extensively they had gone into it.
They trusted me in the matter. They had it before them.
Q. You advised both the water commission and
page 80 ~ Mr. Newman that the design 'vas for the plant to
operate at 50 revolutions per minute'
A. Yes. That is, I don't lmow that I did it verbally, but
it was all set forth in the plans and specifications and both
had access to it.
Q. There is no question it was understood by both the town
water commissioners and ~fr. Newman at the time the plant
was built?
A. I don't know what they understood, but they could understand it very clearly from the plans and specifications.
Q. You know Mr. Newman understood it, don't you?
A. I couldn't undertake to say.
Q. Didn't he talk to you about it?
A. I don't recall; he had so many conferences with me. I
don't Imo,v 'vhether that matter was taken up or not.
Q. You had plainly set it up in your design 1
A. Yes, sir.
Q. That the pump was to be operated at 50 revolutions
per minute?
A. Yes, sir.
Q. And you also made a verbal report to the Town of
.A.shland, did you not 1
A. A verbal report?
Q. I mean at the time you presented your design?
A. We discussed it with the board, yes. I don't know
·whether tl1ey went into that detail or not. I don't remember.
Q. Then, as I understand it, you made a written report
with the design of the plant and that design and report were
discussed by you 'vith the board of water commissioners 7
A. Yes, I discussed the plant with them before they directed
me to go ahead with it.
Q. And the plant was actually built before there was any
contract entered into with Mr. Newman?
page 81

~

~fr.

Ellis: That is all in the record.

Q. Did you ever discuss your design with Mr. Newman?
A. J\fr. Newman came to my office a. number of times while
it was going on.
·
Q. And, as a matter of fact, don't you recall Mr. Newman
sugg-ested that he could save some money by furnishing a
smaller water wheel?
A. I think he did.
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Q. And you insisted, however, you wanted a 28 inch turbine
because that had sufficient power to operate the pumps at
50 revolutions per minute Y
A. Well, I wanted a larger wheel because it would give a
greater range of backwater.
Q. Then, as I understand, he did come to you and seek to
have you allow him to furnish a smaller wheel, but in order
to have sufficient reserve power to operate that plant which
was designed to operate at 50 revolutions a minute you insisted he should furnish a 28 inch wheel Y
A. I know I approved of it, but I don't know to what extent
I insisted. I thought it was a very good thing to do. I don't
know whether he suggested it himself or not.
Q. At any rate, it appears from the contract he was required to furnish a 28 inch wheP.l Y
·
A. Yes.

RE-DIRECT EXAMINATION.
By Mr. Ellis :
. Q. Mr. Ambler, reference has been made to what you required Mr. Newman to do. As I understand the situation,
you designed the plant and supervised its construction, and
what Mr. Newman was required to do he was required by
the Town of Ashland in pursuance of the contract f
A. Why, of course. I had no authority to tell Mr. Newman to do anything.
page 82 ~ Q. You were the engineer and made the design
and certain specifications, and the requirements as
to what should be done were fixed by the Town of Ashland f
· A. I don't think the board would have put in or required
him to put in a machine that didn't meet with· my approval.
And further this deponent saith not.
Signature waived.
page 83

r

E. T. DEJARNETTE,
a witness introduced in behalf of th~ complainant,
being first duly sworn, deposes and says as follows:
DIRECT EXAMINATION.

By Mr. Ellis :
Q. Mr. DeJarnette, will you state your age, occupation and
residence!
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A. 34 years old; general insurance . agent; Ashland, Virginia.
Q. You are a member and chairman of the board of water
commissioners of the Town of Ashland, are you not?
A. Yes, sir.
Q.. When were you eJected to that board?
A. December 7th, 1925.
Q. Have you served on that board continuously since that
time?
A. Yes, sir, emphatically.
Q. Who wa.s chairman of the board when you were first
elected and who composed the whole board, if you recall?
A. When I was first elected the board was not meeting
regularly. Mr. Richter had resigned, Mr. Jones had resigned,
lrlr. Wright had resigned and ~tfr. Rawlings was the only
member of the board, having taken Mr. Richter"s vacancy.
Shortly after I was elected Mr. Rawlings and I had a meeting and then Mr. Fox was appointed.
.
Q. You were on the board when Mr. Fox was elected f
A. Yes, sir; to the best of my memory. that was the case.
Q. Who acted as chari'Jnart. o.f the board at that time, do·
you recall?
A. At the :first meeting that Mr. Fqx attended we elected
George Rawlings as chairman.
Q. How long did Mr. Rawlings serve, do you recall?
A. Until he mov:ed to-I don't remember. Possibly a year
and a half.
·
Q. Do you recall how long 1\ir. Fox served?
page 84 ~ A. He resigned in Octo her, 1926, I think.
Q.. Was 1Ir. Rawlings still on the board when
Mr. Fox resigned 7
A. No, sir.
Q. Mr. Rawlings resigned first?
A. Yes, sir.
Q. Who came on the board to take Mr. Rawlings' place, do·
you recall Y
.
A. 1\<fr. Melton served for a short time and Mr. Jenkins took
his place.
Q. Who took 1fr. Fox's placeT
A. Mr. W. N. Thompson.
Q. You, Mr. Jenkins and 1\ir. W. N. Thompson now compose the board Y
A. Yes, sir.
Q. Was the board composed of the same three members a~
the time this controversy with J\.Ir. Newman arose!
A. No, sir.
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Q. Who was on the board at that time Y
.A. Mr. Fox, n.f.r. J P-nkins and myself.
· Q. When did this eontroversy with Mr. Newman arise about
which this suit is brought?
A. Do you mea.n when we first commenced .to check the
bills Y
Q. I will rep~at th€1 question in this way. Please state
what was the custom of the board with referenc~ to paying
Mr. Newman for the power consumed at the time you first·
came on the board¥
A. The warrants for lVIr. Newman were not signed by the
board members. 1\IIr. Hoofnagle, then clerk of the board,
a~tomatically paid them and. I ne~er saw a statement from
J\IIr. Newman.
Q. Were the bills checked in any way or paid as presented
by Mr. Newman~
.A. The board didn't check them.
Q. When did the hoard start checking the bills presented
by M r ~ Newman, if you recall?
page 85 ~ A. The first meeting after Mr. Jenkins came on
the board- I saw the first meeting, possibly the
second. The. question arose 'vhen ~fr. J'enkins came on the.
hoard as to ho'v the bills were checked. I think it was the
first or Hecond meeting.
.
Q. From that time on please state what was done by the
water commissioners and :Nir. Newman with regard to these
bills; that is, with referenee to paying for them and settling
the matter of the controversy that arose between you and
him. Give a full history of that controversy that then arose.

J\IIr. Haw: I object to the discussion of the controversy as
it is admitted that there is a controversv and that the Town
of A.shland claimed one thing and lVIr. Newma.n another and
the matter for the Court to determine is what is the right
of th~ matter. It matters not what position the board took
or what position Mr. Newman took in the beginning·; the fact
remains there is a controversy and their position in no way
affects the outc01ne of the case.
A. When Mr. J enldns brought up the question of how we
were checking the bills I, as chairman of the commission,
asked Mr. Jenkins-

Mr. Haw: Was ~Ir. Newman there?
Ellis: No.
}..fr. Haw: I object to any evidence of the witness which
~Ir.
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refers to matters which happened when 1\oir. Newman wasn't
present.

A. (Continued.) I asked Mr. Jenldns to :find out from
lVIr. Newman how he was rendering the bills. Mr. Jenkins
obtained the formula from Mr. Newman and figured several
of the bills, which he reported to the board were incorrectly
:figured, due to the fact that they were figured at 50 revolutions per minute and the pumps were operating at only 40
to 41 revolutions per minute. He then exhibited at the meeting the formula for figuring the bills and :figuredQ. Was the formula prepared by Mr. Ambler?
A. I might say a formula prepared by IV[r. Ambler for
:figuring the bills and then stat·ed that in accordance with the
formula that the bills were incorrectly rendered.
page 86 ~ He also stated that the pumps would operate to
.
the best efficiency of the town if they were operated at 50 revolutions per minute. We then commenced to
find out how to operate the pumps at 50 revolutions per
minute.
Q. During that tin1-e did Mr. Newman ever appear before
the board in connection "Tith this matter?
A. We asked Mr. Melton, our managerl\{r. Haw: San1e object as long as 1\fr. Newman wasn't
present.
A.. -to try and ·operate the pumps at 50 revolutions per
minute. He reported to our meeting that he couldn't get
the pumps to operate at 50 revolutions a minute. He had
opened the gates as wide as he could and they wouldn't operate at 50 revolutions a minute.
·
Q. About what date was this, approximately7
A. Between July and September of 1928.
Q. Go ahead.
A. The board discussed it and decided to ask 1\{r. Newman
'vhy w.e couldn't operate the pumps at 50 revolutions per
minute and Mr. Newman was asked to come to our board
meeting.
Q. Did he come Y
A. Yes, sir.
Q. Do you recall approximately when that meeting was held
when 1\{r. Newman appeared before you Y
A. I think in September, 1928.
Q. What occurred wl1ile 1\{r. Newman was there about the
matter now in controversy?
A. We told ~[r. Newman what we had found and asked him
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to explain the situation to us. He said we were incorrect
in saying the pumps 'vouldn 't operate at 50 revolutions per
minute, that they would, and he obj·ected very strenuously to
our stating that the pumps wouldn't operate at 50 revolutions
per minute anq we told him how we received the knowledge
from Mr. Melton, our manager.
Q. Then what 'vas done 7
A. Then we. figured the pumps were operating
page 87 ~ at 40 revolutions per minute.
Q. Was that right? Were they being operated
at 40 revolutions at that time Y
A. Yes, sir, and Mr. Jenkins figured the back bills and
presented 1tfr. Newman with a letter enclosing what· we
thought to be an overC.hage for figuring the pumps at 50 instead of 40 revolutions per minute, the rate at which the
pumps were being operated.
Q. It is stated in the answer filed by Mr. Newman in this
case that at the time· the town refused to pay the bills Mr.
Newman presented the board of water commissioners gave as
their reason for refusal to pay the bills that the water wheel of
Mr. Newman wouldn't furnish sufficient po:wer to drive the
pump of the town at the required speed of 50 revolutions per
minute, which they insisted was required under the terms of
the contract. Is that correct Y Is that the reason Y Did you assign that reason Y
A. Yes, sir. That is the way the controversy arose.
Q. I understood that you stated that the reason the controversy arose was because you found the pumps were being
operated at 40 revolutions per minute and that Mr. Jenkins
of the commission had figured the bills on the basis of 40
revolutions per minute rather than on 50 revolutions per
minute because under the formula that was presented there
was a different amount of power consumed when operating
at 50 rev:olutions per minute from that consumed when operating at 40 revolutions per minute.
A. I misunderstood your first question. Yon are correct,
sir, in the second.
Q. What was the reason assigned by the town for not· paying the bill as presented by 1Yir. Newman at that meeting Y
A. Because there was an overcharge.
Q. Based on what Y
A. Billi~g us at 50 revolutions per minute when· we were
operating the pumps at 40 revolutions per minute,
page 88 ~ according to the formula figured out by Mr. Ambler.
Q. When 'vas the first time you heard the contention made
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by or on behalf of Mr. Newman that the town was required
to operate the water pumps at 50 revolutions per minute under all conditions?
A. At a meeting in ]"lehruary, 1929, in which Mr. Newman and his counsel and you, as our counsel, met with the
water commission in the town hall at Ashland.
Q. For what purpose did we meet there r
A. To try and arbitrate the controversy.
Q. Had Mr. Newman prior to that time ever while you were
on the board called on the board of water commissioners to
operate the water pu1nps at fiO revolutions per minute or
any other given rate of speed?
A. No, sir.
Q. I understood you to say just now that during those
meetings and after !;Ir.•Jenkins had obtained from Mr. Newman a copy of the report made by the Ambler Engineering
Company to the old water commission a statement of the
town's claim as to the correct bill was prepared and sent to
}Ir. Newman. Is that correct?
A. Yes, sir, over my signature.
Q. Did the water cmnmission have in its possession a.t the
time you were on the board a copy of this report made by
Mr. Amblert
A. No, sir.
Q. Who was the secretary or clerk to the water commission
immediately prior to that time 1
A. Mr. Hoofnagle.
Q. Do you know whether he kept the records and paper~
of the water commission at his homeY
A. He kept the records of the water commission at his home
in Ashland on Railroad A venue which was practically destroyed by fire ou April 14th, 1926.
Q. Do you kuow whether any of the records of the town
were destroyed at that time f
page 89 } A. Yes, sir.
Q. Until Mr. Jenkins secured this copy of the report from the Ambler Engineering Company did the water
commission have any information as to how the power consumed by the town was measured or determined?
A. No, sir, not to tny lmowledge.
Q. You referred to sending a statement of the condition of
the account between the Town of Ashland and Mr. Newman
to Mr. Newman by letter a moment ago and I now hand you
a carbon copy of a. letter dated January 28th, 1929, to which
is a.ttaehed a carbon copy of a statement dated January 28th!
1929, and ask you if that is the letter and statement to which
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you referred and which you sent Mr. Newman and, if so, will
· you please file it as an exhibit with your deposition t
A. It is.
Note: Filed and marked Exhibit E. T. D.

#1.

Q. I hand you a letter addressed to the board of water.
c01nmissioners dated ,January 31st, 1929, signed Geo. E. Haw,
and ask you is that the reply you received to the letter you
just filed and, if so, file it with your deposition.
A. Yes, sir, it is.
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Q. When was the first occasion that the town was without
sufficient water by reason of a drought or scarcity of water
that ·vou know off
A ...The summer of 1930 when the entire section suffered a
very severe drought.
Q. At the time this controversy arose Mr. Newman was
billing the town for power calculated on the basis of the
town pumps being operated a.t 50 revolutions per minute, was
he not?
.A. Yes, sir.
Q. At that time the pumps were not being actually operated at 50 revolutions per minute, were they!
A. No, sir.
·
CROSS EXA~1INATION.

By Mr.
page 91

H~w:
~

.

Q. When did you say was the first time you

heard 1\fr. Newman claim it was the duty of th~
town to operate the pumps a.t 50 revolutions per

minute?
A. At the joint meeting of the board of water commis·
. sioners, you, Mr. Newman, and our attorney, Mr. Ellis, in
February, 1929,-I think the date was the 2oth.
Q. That was subsequent to your letter to Mr. Newman
dated February 2nd, 1929, was it not!
A. Which letter do you refer toY
Q. I said February 2nd, 1929. You didn't 'vrite him but
one on that date, did you Y
· A. That is right.
Q. Then how was it that in that letter you used this language: "There is no obligation on the part of the town to
operate the pumps at 50 revolutions per minute under normal conditions'' 1
A. I was quoting him from the contract.
· Q. If he hadn't raised the question why were you telling
him there was no obligation on you to do it?
A. How is that Y
Q. If he hadn't before that time raised the question, why
was it you were claiming there was no obligation on your
part to do it Y
.A.. I didn't state in my letter of February 2nd he had raised
the question.
Q. If Mr. Newman hadn't contended that you were re~
quired to operate the pumps at 50 rev.olutions per minute
why was it you told him there was no obligation on yon to
·
do itY
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A. I was explaining to him our conception· of the contract.
Q.. You stated in the beginning that this controversy arose
because you told Mr. Newman that you were required to operate the pumps at 50 revolutions per minute and that his
water wheel wouldn't operate them a.t that speed; isn't that.
right!
A. I didn't say tha.t.
page 92 ~ Q. Don't you remember in answer to Mr. Ellis'
question as to Mr. Newman's contention you said
that was correct?
A. Mr. Ellis' question wasn't as you put it.
J\lfr. Haw: Read what he said.
Note:

Stenographer reads as follows :

"Q. It is stated in the answer filed by ~{r. Newman in this
case that at· the time the town refused to pay the bills Mr.
Newman presented the board of water commissioners gave
as their reason for refusal to pay the bills that the water
wheel of ~{r. Newman wouldn't furnish sufficient power to
drive the pump of the to'vn at the required speed of 50 revolutions per minute, which they insisted was required under
the terms of the contract. Is that correct Y Is that the reasonY Did you assign that reason Y
A. Yes, sir. That is the way the controversy arose.''
Mr. Ellis: Read the next question.
Note: Stenographer reads as follows:
"Q. I understood that you stated that the reason the con~
troversy arose was because you found the pumps were being
operated at 40 revolutions per minute and that Mr. Jenkins
of the commission had figured the bills on the basis of 40
revolutions per minute rather than on 50 revolutions per
minute because under the formula that was presented there
was a different amount of power consumed when operating
at 50 revolutions per minute from that consumed when operating at 40 revolutions per minute.
A. I misunderstood your first question. You are correct,
·
·
sir, in the second.''
A. I didn't say that was why the controversy arose.
Q. However, you .do admit that when Mr. Newman came
before the wa.te~ commission the contention of the water com-
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mission was that the pumps were then being operated at less
than 50 revolutions per minute, their required speed, and that
the reason they weren't being operated at 50 revolutions per
minute was because Mr. Newman's wheel wouldn't operate
them that fast Y
page 93 } A. We never~· used the word ''required''.
Q. Then wliy did you in your first answer to ~f.1.
Ellis' question say that was correct?
A. He didn't use the word "required".
Q. The stenographer has just read that question over to
you in which the word ''required" was used and if you don't·
remember it then your memory must be very short indeed.
A. Mr. Haw, you misunderstand me entirely. We w~re
attempting to get the best possible efficiency out of the water
system for the Town of Ashland, as has been my aim to do
ever since I have been on the board of water ·commissioners.
We found out that the pumps wouldn't operate, from our
manager, at 50 revolutions per minute. We knew Mr. Newman knew why they wou1dn 't operate at 50 revolutions per
minute and we asked him to come down to tell us about it.
He came to the meeting and objected very strenuously to the
point that they wouldn't operate at 50 revolutions per minute or our saying that, at least.
Q. Isn't it a fact that at that meeting you insisted that there
was a requirement that they should operate at 50 revolutions
per minute and that he wasn't living up to his contract because his wheel wouldn't pull them at that rate?
A. I don't remember, sir, that I did and am positive that
I didn't. I stated to him that the pumps were most efficiently
operated at 50 revolutions per minute and we wanted to
maintain that speed.
Q. And you accused him of having a water wheel which
was incapable of operatipg them at the required speed of 50
revolutions per minute 1
A. No, sir.
Q. Then you are positive as to things you don't remember,
is that it?
·
A. How is that Y
·
Q. According t.o your statement you are positivo
page 94 ~ as to things you don't remember.
A. I don't understand what you are driving at.
Q. You stated just now you didn't remember, but you are
positive . .that you didn't.
A. What? You are· ~sking two different questions.
Q. In your answer to a question of mine you stated yon
didn't remember, but you were positive you didn't?
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lVIr. Ellis: He said: "I don't recall that I did, but I ant
positive I didn't. ''

Q.. Mr. DeJarnette, how long were you on the board before
you found out that the bills 'veren 't being checked Y
A. From December, 1925, to July, 1928.
Q. Was it Mr. N ewtnan 's duty to see that the board of
water commissioners check these bills or was it the boarcl
of water commissioner's duty?
A. I understand it is the board of water commissioners'
duty.
Q. Then any failure to check the bills for a period of three
years was not through any fault of 1\:Ir. Newman, was it.?
A. No, sir. I think the previous board to our board had
every confidence in ~fr. Newman and we knew or felt that
~fr. Newman was fully conversant with the situation and up
until this controversy arose or just before that we never; had
a formula for checking the bills. As I stated in my testimony
to Mr. Ellis, no vouchers were sig'Iled by the board.
Q. The board received from J\ir. Ambler on lVfay 15th,
1925, a formula for checking the bills f
A. I wasn't on the board then.
Q. You were on the board from 1925 to 1928, weren't you?
A. In December, 1925.
Q. And this formula. of :\fr. Ambler's was in the hands of
the board from :Nia.y, 1925, which was before you went on the
commission, was it not T
A. It wasn't to my knowledge.
pag·e 95 ~ Q. Then your failure to kno'v i.t was your own
fault and not 1\'Ir. Newma.n 's, 'vasn 't it f
.A.. I think the formula was destroyed in the I-Ioofnagle
fire. I don't understand that is an original copy furnished
the board.
Q. rrhe board could have -easily gotten another copy frotn
where that copy came from, couldn't it 1
A. Yes, sir.
Q. Now, 1\tlr. De.Tarnette, you sent ~{r. Newman a bill onJanuary 28th, 1929, charging him with excess power for a. period of 68 months T
A. I think it was from a short time after the pumps commenced to operate.
Q. Did your board have any records in its possession on
.
·which to base that bill1
A. Other than the fact that the pumps were running at 40
revolutions a minute to the best of anybody's memory from
that time on.
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Q. Then .at the time you, as a member of the board of
water commissioners of the Town of A.!shland, furnished Mr.
Newman a bill in whicb you called on him to repay an overcharge you actually had no data in your office or at your
command whereby you cold honestly and truthfully say your
pumps were not running at any particular speed at any particular· time Y
A. To the best of the information furnished us we prepared that bill.
Q. Did you have any written information Y
A. No, sir.
Q. Then that biU was bas·ed entirely on the recollection of
somebody who had operated the wheels over a period of 68
months?
A. 1res, sir.
.
page 96 ~ Q. Then you will admit, I suppose, that you are
not sure that bill is correct?
A. So far as the illformation we received.
Q. You won't swear the information is correct, will you?
A. No, sir.
Q. You did find, however, after that cm~troversey arose with
l\Ir. Newman tha.t your pumping plant, through no fault of
l\tir. Newman, was out of order, didn't you?
A. Yes, sir.
Q. And since your pumping plant has been repaired yon
have religiously operated those pumps at 50 revolutions per
minute?
A. Because we obtain the best efficiency therefr:om. That
is why we asked J\!Ir. Newman to come to the board meeting.
Q. .So any loss which the Town of Ashland suffered by
reason of those pumps being operated a.t less than 50 revolutions per minute is due to the negligence of the water commissioners and no fault on Mr. Newman's part, isn't it?
A. Yes, sir. So far as I know that is corroot. ·Our man-.
ager, Mr. ::Melton, told us that the man employed by Mr. Newman ·was cleaning out the penstock and got sticks and trash
and stuff out of there and after they were gotten out of there
the pumps would operate at 50 revolutions per minute. lTp
to that time he told us they wouldn't operate to more than 40
to 41 revolutions per minute with the water wheel wide open.
Q. Don't you know your contract required that the Town
of Ashland should keep the water wheel clean?
A. Not the Penstock. The penstock was clogged up.
Q. That is what somebody told you?
A. Yes, sir.
Q. If Mr. Newman happened to he there at the time thi.s
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· inspection was made and knows that isn't a fact
page 97 ~ you wouldn't deny that?
A. I have nothing in the world except what our
manager tells us.
Q.. Then all of this controversy was really the result of
the fact that by reason of the inefficiency of the town commissioners the pumping plant had been allowed to get in such
condition it wouldn't operate at the efficient and rated speed 7
A. No, sir. If we only operated our pumps at 40 revoln·
tions per minute it is our understanding Mr. Newman
shouldn't have billed us at 50 revolutions per minute.
Q. Was it Mr. Newman's job to stay there and tell at what
rate those pumps were operatingY
A. No, sir.
Q. Did you transmit to Mr. Newman any information at
the time when you said the pumps were operating only at 40.
revolutions per minute 7
.
A. As soon as we found they weren't operating at 5CJ- revQIlutions per minute we called Mr. Newman to the meeting.
Q. You arbitrarily attempted to charge him with a lesser
bill for a period of 68 months when you yourself didn't know
whether it was correct 7
A. I hav:e answered tha.t question. Do I have to continue
to answer it Y Just copy the answer to the other one.
RE-DIRECT EXAMINATION.

Bv Mr. Ellis:
..Q. The position of member of the board of water commissioners of Ashland doesn't carry any salary, does it Y
A. I have never gotten any.
RE-CROSS

~UMINATION.

By Mr. Haw:.
Q. If it did the Town of Ashland would have paid for something it didn't get Y
A. I will leave it to anybody if the water commission isn't
in. better shape than it has ever been.

.

. And further this deponent saith not. . .
Signature waived.
page 98 ~
V. V. JENKINS,
.
a witness introduced in behalf of the complainant, being first duly sworn, deposes and says as follows:
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~YAMINATION.

By Mr. Ellis:
.
Q. Your name is V. V .•Jenkins and you reside in the Town
of Ashland and you are a member of the board of water
-commissioners, are you not Y
A. Yes, sir.
Q. When were you elected a member of the commission?
A. At the June meeting of the council, 1928; sworn in the
latter part of .June; met with them the first time the 3rd of
July. I think it was 1928.
Q. At the time you wer.e elected to the board of water commissioners what was the custom of the commis,sion with reference to paying Mr. Newman his bills for po)Ver consumed by
the town in the operation of its plant?
A. I don't know what the custom had· been.
Q. What occurred at the meeting after you were elected?
A. The bill was paid and I at that time asked were these
bills ever checked and the reply was no.
Q. As the result of your inquiry as to checking the bills
what happened T
A. What is that?
Q. As the result of your inquiry as to checking the bi1l~
what happened as to the method of paying Mr. Newman and
cheeking his bills? What happened?
A. As well as I remember, :h:fr. Newman was at that meeting or the following meeting-! don't know which-and I
asked him how did he render the bills.
Q. You asked Mr. Newman how he rendered them?
A. Yes, sir.
page 99 } Q. Can you fix approximately thi~ time?
A. Either June or July.
Q. Of 1928?
.
A. Yes. I think very probably it was the July meeting.
Q. What did :h.rir. Newman say in response to your inquiry?
A. He attempted to show me, which I didn't understand
from the information he gave, and he stated that he had tho.
engineer's report a.t home which he agreed, a.t my request,
to loan me for the purpose ·of securing this information for
the good of the water commission. .
·
Q. You mean securing the information as to the proper
method of computing the power consumed?
A. Power consumed and rendering of the bills.
Q. The method of computing both Y
A. Yes.
Q. Did he lend you that report7
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A. Yes.
Q. Is the report he loaned you the one that has been referred to in this evidence as the report of the Ambler Engineering Company, dated ::May 15th, 1925?
A. It is.
Q. And the first copy you ever saw was the copy that was
presented to you by ~fr. Newn1an himself; is that rig~tf
A. That is rig·ht.
Q. What did you do then Y
A. I read the report carefully several times and from the
information I got from ~1r. Newman in his showing me ho\v
to figure the bills and the information I was able to secure
from the operation of the pumps I found that the bills were
improperly figured.
Q. In what way were they improperly figured Y
A. At that time the water pump }Vas only operating at 40
revolutions per minute and the bills were rendered as if they
were operating at 50 revolutions per minute.
page 100 ~ Q. What did you do then or what was done by
the commission f Did you talk to 1\{r. Ne,vmau
about it~
.A. No, not at tha.t ti.me. As well as I recall, the August
meeting of the board of water commissioners.
Q. You mean Augugt, 1928 Y
A. At least, we didn't have any meeting in August. The
next meeting was September 4th.
Q. 19281
A. Yes. I think I arn correct in giving these dates as near
as l can recall. I took this up or discussecJ it at the meet-ing of the water co1nmissioners and they decided they would
call 1\rir. Newman in and take it up ,~.rith him and 've called a
special meeting on September llth-I think is the correct
date of that-and atternpted to discuss the matter with Mr.
·
Newman which didn't bring any results.
Q. What was the contention of the commission at that time
as to the bills being incorrect'
A. I don't know as we ever get very far on discussing the·
bill. By the time we made mention of what the purpose of
having Mr. Newman 'vith us the meeting flew off at a tangent
something about-they 'vere betting one another that the
pumps could operate at 50 revolutions per minute or more
than 40 ·or something to that effect; I don't remember the·
exact wording of the thing.
Q. Had you checked the bill then-the then current ·bill
at that time?
A. Yes; I checked several of them that we had previoush~~

~
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· Q. .And you found, ns I understand, all of those bills that
bad been presented by Mr. Newman-the then current bill
and the othe·rs you had checked had been calculated on the
basis of the to~ having operated its pumps at 50 rev.olutions
per minute when, as a matter of fact, the town durmg that
particular period had operated its pumps at only 40 revolu·
tions per minute or less. Is that correct Y
page 101 ~ A. That is correct. I might say I checked all
the bills I could find and all of them were figured
on the assumption that 've had operated at 50 revolutions per
minute.
Q. And those bills were figured by 1fr. Newman and presented by him to the board of water commissioners Y
A. Yes, sir.
Q. .After you found that the bills were computed by Mr.
Newman on the assumption that you were operating the
pumps at 50 revolutions per minute when you were actually
operating them only at 40 revolutions per minute did you
continue to pay the bills as presented by Mr. Newman Y
A. No.
Q. Did Mr. Newman ever appear again after the meeting
that 'vas called on September 11th for the purpose of adjusting these bills with him until he appeared at the meeting
to which he and his attorney were specially invited sometime
in February, 1929¥
A. I don't recall ~Ir. Newman appearing before the board
after. that time or between that time.
Q. I ask you to look at the letter mailed by the commission
to 1\ft. Newman on January 28th, 1929, and filed as Exhibit
E. T. D. #1, and to state who made the calculation as set
forth in the bill showing what the town claimed to be the
correct amount which the town had owed and paid Mr. Newnlau and should have paid him¥
A. These calculations were made by me.
Q4 During that time from the time you went on the board
until February, 1929, when Mr. Haw appeared before the
meeting did you at a.ny time hear l\{r. Newman contend that
the town 'vas obligated to run its pumps at the speed of 50
revolutions per minute at all times Y
A. No.
Q. What 'vas his contention s·o far as you understood it?
A. It would be hard to say just what he did contend. At
·
the meeting he appeared before the board on Seppage 102 ~ tember 11th, as I previously stated, he contended
that the wat-er wheel was capable of producing
more than 40 revolutions per minute.
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Q. Well, did you or the other members of the commission
at any time decline to pay the bill as presented by Mr. New.:.
man on the ground that the contract required him to fur·
nish power tha.t was Ruf:ficient to operate the town pumps
at 50 reV:olutions per minute and that he hadn't done so and,
if not, why did you decline to pay the bills as presented by

him.Y .

I

/~··

A. We declined paying the bills on account of the fact that
the pumps had only operated at 40 revolutions per minute
and the bill was rendered as if the pumps were operating at •
50 revolutions per minute.
·
Q. Is tha.t the position the town took at that time 7
A. That was the position of the board of water commissioners.
Q. Was Mr. Newman acquainted with your position 7
A. We attempted to acquaint him with _it. Now whether
he was acquainted with it I am unable to say.
Q. WhenY
A. At the September 11th me-eting. That was the purpose
of having Mr. Newman to appear.
Q. Had yqu at that time figured out the then current bill
on the assumption that they had op-erated at 50 revolutions
per minute and had you :figured them out on the basis of the
actual operation at 40 revolutions per minute'
A. All the way ba<--k from 68 months, you mean Y
Q. The then current bills.
A. I don't believ-e I exactly get what you mean there.
Q. I mean this. I understood you to say that after you
had received from Mr. Newman the Ambler report containing the information as to the proper basis of calculating the
power consumed you then checked the bills and found that
the bills had been made and presented on the basis of the
assumption that the town was actually operating the· pumps
at 50 revolutions per minute when, as a matter of
page 103 ~ fact, they were being operated at 40 revolutions
per minute. Is tha.t correct f
A. That is correct.
Q. Yon are a member ·of the board of water commissioners
at the present time, are you not Y
A. lam.
Q. Please state whether or not at any time during vour
service on the commission prior to July 12th, 1930, ~Ir. Newman, either in person or by letter, requested the l;>oard
water commission-ers to operate its pumps at any given rata
of speed or in any particular manner Y
. .f\.. Not to my knowledge.

or
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. Q. Had any such request been made to you?

A. No.

Q. ,When was the first time that you ever heard ~rom }.fr.

Newman that he contended that the town was obhgated to
operate the pumps at 50 revolutions per minute on all occasions?
.A. It was the meeting we met in the town hall with you,
representing the town council, and Mr. Haw, representing
Mr. Newman.
Q. That was after this controversy had arisen and after
:Afr. Newman had employed counsel and the board had employed counsel for the purpos·e of trying to get the matter
settled, was it not f
A. It was.
Q. And that is the first time you ever heard that contention
· madeY
A. The first time.
Q. During your service on the commission had there ever
been a scarcity of water from low water ·or drought prior to
the severe drought of the summer of 19307
A. No.
page 104}

CROSS EXAMINATION.

By J\tir. Haw:
Q. Mr. Jenkins, you 'vere familiar with the letters which
were written by ·:M:r. DeJarnette, ·as chairman, to Mr. Newman following the commencement of this controversy, were
you not7
·
A. I saw his letters, yes.
Q. Why was it then before the meeting at which I was
present your chairman wrote to Mr. Newman there was n u
obligation on you to operate the pumps at 50 revolutions per
minute if Mr. Newman hadn't already made the contention
that Y'Ou were required to operate them at 50 revolutions per
minute?
A. I am unable to answer that any more than say that we
had gone over the contract with l\{r. Newman and there was
no obligation-the original contract with Mr. Newman and
it didn't state in there we were obligated to operate the pumps
at any given ·rate of tlpeed.
Q. You have evaded my question. What I asked you was
if Mr. Newman hadn't made that contention why was it you
were defending yourselves by saying you weren't required·
to do itf

106

Supreme Court of Appeals of Virginia.

Mr. Ellis: Counsel for the plaintiff objects .to the question
for the reason that it is based on a. false premise or assumption. It appears that the letter written by the chairman of
the board to Mr. Ifaw, dated February 2nd, 1929, was in reply to a letter dated .January 31st, 1929, addressed to the
board of water commissioners, in which Mr. Haw makes the·
statement that "Mr. Newman was requested to appear before
your board and upon doing so, was informed that he had
overcharged the town, because his water wheel would not operate your pumps at 50 revolutions per minute (their normal capacity} and that 40 revolutions per minute 'vas the
maximum speed at which the water wheel was capable of operating the pumps, etc." In this reply it a.ppers from the
context of the letter that ~1:r. DeJarnette makes the statetnent that there is no obligation on the part of the town to operate the pumps at 50 revoluti<;>ns per minute
page 105 ~ and denies emphatically that the board had ever
attempted to hold Mr. Newman responsible for
failure to operate the pumps at 50 revolutions per minute,
but said that· all that the board has contended is that the
pumps haven't been operated at that rate and that there -is
no obligation on the to'vn to operate them. at that rate, and it
is on a false assumption that the town has made that statement becal.lse they were_ not charged with the obligation at
any time to run them at 50 revolutions per minute.
A. As I stated in answer to the question previous to this,
1 was unable to answer.
Q. Isn't it a fact that when ~f:r. Newman first appeared before the board the board called him to task becttase they
claimed that his wheel wouldn't furnish suffi-cient power to
operate the pumps at 50 revolutions per minute?
A. It was.
Q. And isn't it a f-act that your contention at that time was
that it was up to hhn to furnish a wheel which. would operate
them at 50 revolutions per minute~
A.. It is rather ha.rd to say just wha.t the contentions were
because the meeting wa.s practically broken up the time we
:first mentioned the object of the meeting by informal arg·uments or discussions.
Q. Mr. Newman nt that time arguing tha.t his wheel would
operate the pumps at the required speed of 50 revolutions
per minute and you all arguing it wouldn'tT
A. No, we didn't argue it wouldn't. We a.rgued that it
wasn't.
Q. So then what brought on that arg·ument was the contention of the board that his wheel \vasn't capable of operat-
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ing them at a speed of 50 revolutions per minute, you taking
the position that that speed was required Y
..
A. We didn't say that the wheel wouldn't operate at 50
revolutions per minute; we said it wasn't operating at 50
revolutions per minute.
Q. And you \vere blaming his wheel for that
page 106 } fact, weren't you Y
A. I don't know that we were blaming the
wheel. We just made the statement that the wheel wasn't
operating the pumps at 50 revolutions per minute wide open.
Q. Later on you found the fault wasn't in that wheel, but
in your pumps, did you not?
A. No, sir.
Q. Do you deny that your pumps were in such bad order
that they couldn't be safely operated at 50 revolutions per
minute?
A. We found at a later da.t-e that it could be operated at
.50 rev·olutions per minute, but it kicked up a terrible noise.
Q. Ever since you had your pumps fued they have been
operating reg'Ularly at 50 revolutions per minute, haven't
they?
·
A. Since we made a ne'v installation there. We installed an
air jacket-! will ha:v:e to ask Mr. Ambler what they would
·
call it.
~Ir.

DeJarnette: Air chamber.

A. -air chamber in the pump line to keep that hammering
out of the pumps.
Q. S'o as soon as you corrected the defects in your pumping
system there was no trouble at operating at 50 revolutions
per minute?
A. I wouldn't call that a defect; I just call that an addition to our equipment. That was newly installed; it wasn't
repairing anything·. It was a new part of machinery that was
installed la.ter.
Q.. You then differ with Mr. Ambler, as engineer of the
plant?
A. I just gave you my viewpoint from what we actually
did.

And further this deponent saith not.
Signature waiyed.
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page 107 ~ State of Virginia,
City of Richmond, To-wit:
I, .A. C. Williams, a notary publie in and f.or the city afore·
said, in the State of Virginia, do hereby certify that the fore·
going depositions of J. N. Ambler, E. T. DeJarnette and V.
v.: J-enkins were duly taken and sworn to before me at the
time and place stated in the caption thereto, the signatures
of the witnesses being waived by counsel for all parties.
Given under my hand this 7th day of March, 1932.
A. C. WILLIAMS,
Notary Public.
page 108
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Virginia:

In the Circuit Court of the County of Hanover. ·
Town of .Ashl-and, Complainant,

vs.

E. W. Newman, et al., Defendants.
The depositions of E. W. Newman and others taken before
the undersigned Notary Public at the of.fice of Haw & Haw;
403 Travelers Building, Richmond, Va., at 12 o'clock noon,
November 11th, 1931, pursuant to notice and by agreement
of Counsel for all parties, to be read as evidence on behalf
of the complainant and to be continued from time to time
until the taking thereof has been completed.
Present: Andrew J. Ellis, Counsel for complainant;
George E. Haw, Counsel for defendants.
Note: It is agreed by and between Counsel for the respective parties to this suit that Counsel for complainant objects to the introduction of the evidence now proposed to be
taken on the following grounds, namely:
· 1. B·ecause the controversy involved in this case arises out
of the proper construction of the written contract, dated June
20, 1.922, tnarked ''Exhibit A'' a.nd filed with the bill, and
the complainant says that insofar as the said controversy is
concerned, the written contract is plain and unambiguous on
its face and embraces the whole agreement made between
the parties and parole eyidence is not admissible to vary or
alter the terms of that contract.
. .
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2. Because the written contract, dated June
1922, fixes the rights and duties of the Town
of Ashland on the one hand, and of the defendant
on the other, and neither the· members of the Board of Water
Commission nor any other person had the right to change:.•
the provisions of that contract in any particular by construction or otherwise, without the consent and approval of the
Council of the Town of Ashland, and any such change or
variance which may ha:ve been made or attempted constituted
an ultra vires act, which was void and is not binding on the
complainant; and,
3. Because such evidence is immaterial and irrelevant to
the issue or issues involved in this suit.
page 109
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And it is further agTeed by and between Counsel for the
respective parties that the foregoing objections shall apply
to all of tlie evidence with the same right on the part of the
complainant to rely anrl insist upon them as if they were
made or repeated at the asking of every question.

E:. W. NEWMAN,
a witness of lawful age, being first duly sworn, deposes and
says as follows:
DIRECTION EXAMINATION.

By Mr. Haw:
Q.1. Please state your name, age, resident and occupation.
A. E. W. Newman, 59, Ashland, ·virginia, owner and opera··
tor of flour and grist mill.
Q.2. Are you the E. W. Ne'\\wan who is one of the parties
defendant to this suit Y
A. Yes.
· Q.3. There has been filed by the Town of Ashland a bill in
this suit for a construction of a certain contract
page 110 ~ which is now existing between yourself and the
Town of Ashland relating to the furnishing of
power from your mill known as Newman's Mill, for pumping
of wa.ter to Ashland, which contract is dated June 20th, 1922,
and is filed as Exhibit ''A'' with the bill. Will you please give
in detail the transactions leading up to and including the
execution of the aforesaid contract!
A. The Town of Ashland employed an engineer to look
into getting a more bandy S'!Ipply of water. The engineer,
~f.r. J. M. Ambler, of the Ambler Engineering Company
recommended that if satisfactory arrangements could be
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made with Mr. Newman, that that would be the most economical place for the Town to get its supply of water. The site
of the w.ater works was at a point on the river at 'vhich I
maintained a concrete dam and mill.
Q.4. After Jvir. Ambler had made his report to the Town
of Ashland, was the matter tal{en up ''rith you with refer·ence to acquiring a site at your dam and power from your
water power there!
A. The Water Commissioners took up with me the question
of getting a site for the plant ·and an agreement as to what
I would charge them for the power; however, this offer was
not reduced to writing because of a good many of the details
of the contract were not kno'"ll at the time.
·
Q.5. At the time tbe Commissioners took this question up
with yo·u, had Ambler made his survey and recommendations
··
as to the kind of plant to be erected?
A. When the Commission first took it up with me, Mr.
Ambler had not made his report as to the details of the plant.
Q.G. Did Ambler afterwards draw up plans and specifica-·
tions for the plant to be erected 1
A. Yes.
·
Q.7. After those plans and specifications were:
page 111 ~ drawn up, were further negotiations had with you
toward obtaining a site at your dam~
A. As the neg·otiations ·were continued and later on before the contract was had, I wrote the Water Commissioners
a letter stating briefly my understanding of the agreement'.
which letter was used.later as a basis of the contract.
Q.8. At the time that you finally entered into the contract
of .Tune 20th, 1922, what did the plans of the Ambler En-gineering Company re']uire as to .the nature of a turbine
'vheel to be furnished and as to power in regard to driving
the pumps at any number ·Of specific revolutions per minute.
A. The Ambler Engineering Company required a 28-inch
Lafell water wheel that would run 170 revolutions per minute under 8% foot head of water, and if for any cause this
particular kind of wheel could not he had, that I should substitute some good or reliable wheel that would deliver approxi-·
mately the same amount of power at the ·same speed.
Q.9. What was the nature of the pump as regarding the
revolutions thereof, which according to the Ambler Engineering Company's design was to be incorporated into the plant
and to be driven by this wheel you were to furnish?
A. Mr. Ambler wanted this particular size wheel so that it
would drive this pump at its rated capacity of 50 r. p. m.
even with a 4-foot loss of head due to high or low water.
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· Q.10. Was there any particular r-eason why the rated capacity of .the pump at 50 r. p. m. was :fixed in your mind during these negotiations f
A. Because I insisted to Mr. Ambler that a 26page 112 ~ inch water wheel used under a 9-foot head would ·
be amply large, and a 28-inch ·wheel would. be in~lined to waste water.
Q.11. What was Mr. Ambler's attitude with reference to a
change in the size of the wheel?
.A.. Mr. Ambler insisted that this wheel be used because he
taken a stand that the freshet-the ordinary freshet in the
river was four feet, and he didn't want an ordinary freshet
to interfere with the full capacity of the plant.
Q.12. What was the rated capacity of the plant as regards
to the revolutions of the pump which was required to be
put in the plant according to his design 1
A. Mr. Ambler wanted a wheel that would deliv:er 170 r. p.
m. so that the pump would run a.t 50 r. p. m.
Q.13. 'V'as the plant actually constru~ted before the contract was entered into?
A. It was.
Q.14. How did this happen?
A. There were a great many details in which the Water
commission and myself were not familiar and owing to the
press of business, the Water Con1missioners allowed the plant
to. be constructed before their contract was finally drawn.
Q.15. There was filed as Exhibit A with the bill a certified
copy of the contract referred to by you. Will you please
look at same and see if that is the contract which was finally
executed by the Town and yourself 1
A. Yes, this is a copy of the contract.
Q.16. You will notice on page 2 of the contract just below
the seventh paragraph, the following:
"And the said E. Y.l. Newman doth covenant and agree to
furnish and maintain a pen stock in or on the said dam, anrl
a 28-inch Leffell Turbine Water Wheel in good running order
located therein, during the period of this agreepage 113 ~ ment, or the renewal thereof, or in the event of
his inability to obtain the particular kind of
Water Wheel as is herein specified whenever it may become
necessary to renew or replace the same, he shall substitute
therefor some good Water Wheel of standard make, capable
of developing the same amount of power as the one herein
specified under an 8lf2 foot head of water at approximately
170 rev:olutions per minute, together with all necessary and
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proper shafting, in good running order, -key-seated at the
proper _height above the floor of the pump house, to connect
with the gearing of the pumps to be installed by the said
Town.'' Was this the clause which you have. just referred
to and which it was insisted should be placed hi the .eon-.
tra:et f · · :.
A~

n·Jwa.s.

Q.17. 'By the 12th clause of the contract on page 8 .of the
certified copy, it is provided as follows: "It is agreed that
the Town of Ashland e:hall use due diligence to operate its
pumps at fifty (50) revolutions per minute (their rated
speed) whenever there is a scarcity of water." Will yon
please state whether or not there was any question existing
in your mind at the time you entered into this contract that
the speed at which the· pump was to be operated was 50 revolutions per minute?
. 4.. I understood. very clearly that the speed of the pun1p
was to be operated at 50 r. p.m. The speed was not specified
in the contract because the pump UJnd running 50 r. p. m. a.t
that time before the contract was actually executed, and was
ordered to run at that speed by the Water Commissioners;
however on several occasions I found the pumps were running slightly below that speed, and to conserve water whenever the river was low this clause was put in in order that the
pumps might be fully maintained at 50 r. p. m.
page J.14 ~ Q.l8. Then as I understand it, inasmuch as
both yon and the Water Commissioners of the
Town of Ashland understood that 50 revolutions was the required and rated speed of the pump and it was actually at
that time operated at 50 r. p.m., it was deemed unnecessary
to put any actual requirement in the contract!
Note: The foregoing question and any answer thereto is
objected to by Counsel for Complainant for the following
reasons in addition to those reasons which have hereinbefore been stipulated, :fh·st, the question is leading; second, the
witness is not qualified to testify as to the understanding or
any person except himself; third, his understanding must be
gathered from the terms of the written eontract itself.
, A. The Water Commissione·rs and myself both understood
that 50 r. p. m. was the speed at which the pump should be
rnn and at which they 'vere being run.
Q.19. 'liow did you ascertain what was the understanding·
of the Water .Commissioners with regard to the speed of the
pumps!
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· Note: The foregoing question is objected to for the further
reason, in addition to those hereinbefore stipulated by Counsel for Complainant, that a.ny statement made to him by any
member of the Board 'of Water Commissioners at best would
be hearsay evidence, and those Commissioners will probabfy
be examined in this case and they can testify themselves.
Note: Counsel for Defendant says in reply, that inasmuch
as the Board of Water Commissioners weve the other parties
to the transaction with whom Mr. Newman was dealing in
their representative capacity for the Town of Ashland, that
it is perfectly proper for him to testify as to any statements
or remarks made by them which would indicate·
page 115 ~ their understanding of the. transaction at that
time.
Note: Counsel for complainant replies that this contract
was made and entered into in persuance of a resolution of
the Town Council of Ashland, a municipal corporation, anu
that the town is not bound in any way by any understanding
of any member of its Boa.rd of Water Commissioners.
. Note by Counsel for Defendant: In further reply I wish
to refer to the contract itself which shows that the Board of
Water Commissioners had full authority to enter into contracts relating to the matter in hand.
Witness answers above question:
A. In all discussions with the Water Commissioners, no
other speed other than 50 r. p. m. was ever discussed by the
Water Commissioners or myself, except during cases of higl1
or low water.
Q.20. Where did you and the Water Commissioners get
this speed from 7
.
A. From Mr. Ambler's requirements in his specifications
for the plant.
Q.21. From your own standpoint as the owner and operator of a mill from the same power which was to operate the
pump, what were your reasons for being insistent that the
pump should operate nt 50 r. p. m. Y
A. To operate the pump at less than 50 r. p. m. meant a
waste of energy by the water consumed to operate the town
pumps.
Q.22. · I note under the terms of the contract that you were
to be paid $100.00 per cale!ldar month during the life of the
1
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contract or any extensions for the rights and privileges
therein granted, including the use of 4,000 horse power hour~
(h. p. h.) during each calender month. and that for any additional power used over and above 4,000 h. p. h. per calendar
month, you were to be paid 2c per- horse power
page 116 ~ hours. How were these horse power hours to be
arrived at from the standpoint of a measuring
or timing device?
·
A. At the time this contract was dra:wn, neither side was
prepared to say what was a good and sufficient manner to
measure this power, therefore the contract merely stated that
the power should be measured in some good and approved:
inanner.
.
Q.23. I notice by th~ fifth clause of the contract on Page 6
of the certified copy, that the Town was to keep ·an accurate
record of the amount of power to be measured at the- turbine
water wheel shaft in some good and a.pproved method which
record should be open to your inspection. How long had the
plant been in operation before the contract was entered into,
do you recall?
A. No-, I couldn't tell you.
Q.24. At the time of the execution of the contract, had any
measuring or timing device been applied on the plant by the
Town of Ashland?
A. No, up to the _time of the drawing of the contract, no
method of calculating the pow·er had been accepted by either
party.
·
Q.25. Had any timing or measuring device been placed on
the water wheel sha.ft 1
A. No.
Q.26. I notice from the report of the Ambler Engineering
Company filed as an exhibit with the bill in this suit, and
which report is dated ~Jay 15th, 1925, there is set out a ·method
of calculation for the purpose of determining the number
of horse power hours co~sumed. Will you please state
whether or not there had been any method in use between you
and the Town of Ashland from the time of the commencement of operations at the plant until May 15th,
page 117 ~ 1925, when the Ambler report was made up.
A. Thi~ is the only report which has ever beer.
accepted by the Water C01nmissioners and myself.
Q.27. What I wish you to bring out was whether or not
you had any method of measuring before that report was
made1
A. No method of measuring power had been determined up
until Mr. Ambler got up his report which was accepted both
by the Water Commisaioners and myself.
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Q.2R Up until that report was gotten out, on what basis
had you and the Town of Ashland settled for power furnished
by you each month?
-·
A. Up until the time that this report was drawn, the Water
Commissioners had never paid more than the miniJnum
amount required for power, as they understood that they
were not consuming 4,000 horse power hours.
Q.29. As I understand you, up until the Ambler Engineering Company's report was filed on May 15, 1925, the settlements were had with vou on the basis of the minimum of
4,000 h. p. h. per month.
A. Yes, that is correct.
Q.30. After that time were the calculations for settlements
between yourself and the Town based upon the Ambler Report?
A. Absolutely so.
Q.31. At what number of revolutions per minute were the
ealculations made for the purpose of arriving at compensation to be paid you f
A. What was specified in the contract, namely, 170 r. p.
m. for the 'vater wheel shaft, or 50 r. p. m. for the pump
shaft.
Q.32. Was there placed by the Town of Ashland on the
turbine water wheel shaft, a measuring or timing deviee?
A. This measuring or timing device is not
page 118 ~ placed on the water wheel shaft but placed on the
pump itself which registers the revolutions of the
pump.
Q.33. Does this timing device· register the revolutions per
minute or per hour or does it merely register the total revolutions made by the shaft?
A. This device does not record the revolutions per minute or. per hour, simply the total revolutions until the instrument is re-set. It is re-set every month.
Q.34. Then as I understand it, in order to arrive at the
revolutions per minute, the number of r. p. m. as recorded
on that registering device would have to be divided by the
number of minutes during which the pump was in operation
during the month, or by actual count made from time to time
at the shaft itself?
A~ Up until this controversy arose, there was no record
kept of the time the pumps were in actual operation. The
speed was always determined either by counting the rev(}~
lutions of the pump or 'vatching the indicator, what it would
turn up for a given time.
· Q.35. The Ambler report of 1\{ay 15, 1925, is filed as Exhibit
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B with the·bill. Will you please state whether or not in that
report Mr. Ambler recognizes 50 revolutions as being the
rated· or designed speed of the pump?
· A. Mr ~ Ambler recognizes that 50 revolutions is the designed· and rated sp~ed of the pump and goes further and
states that the pump can be operated more economically at
that. speed than at any other.
Q.36. As it is more convenient to refer to the original copy
of the Ambler Report, which is filed with your Answer, I
will refer to that and will ask you to look on Page 8 of the
sooond paragraph and state whether or not that is the clause
to which you refer?
A. Yes. This clause reads as follows: "It has
page 119 ~ already been pointed out that less energy will be
required to pump a giv:en amount of water at the
speed of 50 r. p.m., for which the plant was designed, than
at any other speed.'' I might add here that this paragraph
was put in this report without my knowledge and accepted
by me.
Q.37. In that report did Mr. Ambler make any suggestion
from a standpoint of economy as to 'vhat would be an economical speed at which to operate the pumps?
Note: Objection by Counsel for complainant for the following reason, in addition to the reasons stated in the stipulation, namely, that the report speaks for itself and it is
merely encumbering the record to have the witness read extracts from that report or give his opinion as to what is said
or meant by language used. Furthermore the report was
made to the Board of Water Commissioners by the Ambler
Engineering Company at the request of the Board in the
year 1925 and was made for the purpose of determining the
method of calculating the actual power consumed and ha..;
no bearing whatever on the question involved in this controversy.
A. I refer to second clause on page 8 of original copy of report filed with my answer, which reads as follows: " ...t\.
comparison of the above results will show the great economy
to be effected by pumping at the designed rate of 50 r. p.
m. whenever ·it is possible to do so."
.
Q.38. In addition to any economy to be effected from the
standpoint of the Town of Ashland, will you please staiH
whether or not the rated speed of 50 r. p.m. was economical
from your standpoint as regards the use of power?
A. The 50 r. p. m. is the most economical speed at which

,

Town of Ashland, :v:. E.

vV.

I

Newman, et al.

117

the system could be operated for use of water, counting an
8¥2 foot head.
Q.39. Just explain what you mean.
page 120 } A. I mean that the water wheel if slowed down
to operate the pumps at least at 50 r. p. m. will
use more water to do the same work than will be required at.
the 50 revolutions therefore the wheels waste water when
slowed down below that speed.
Q.40. Then I understand you to mean that if the speed of
the pump is slowed down it retards the revolutions of thf?
wheel and that the water which would be turning the wheel
and thus furnishing power, runs through the wheel and does
not furnish the power it would otherwise furnish T
A. The wheel develops less energy from the water going
through it at a lesser rate of speed, than it does when the
pumps are going at 50 r. p.m.
Q.41. Than I take it that from your standpoint water used
and power are the same ·thing!
A. The water is my sole source of power and if water is
wasted the power is wasted.
,
Q.42. I notice that the contract provided that if the river
was low that the pumps must be kept at 50 r. p.m. What was
the purpose of that requirement! Was it to sav-e power,
that is, water, or what?
A. It was considered that the water wheel was more economical at· that speed than at a lesser speedj and that less
water would be used to give the required energy.
Q.43. I note that Mr. Ambler reports that he makes calculations for operation of pump at 40 and at 30 r. p. m. in
addition to what he refers to as its rated speed of 50 r. p.m.
Why does he give these other two speeds~
Note: Counsel for complainant makes this further objection to this question. 'rhis reportj as sta.ted, was made by the
.Ambler Engineering Company to the Board of Water Commissioners at its special request and the defendant had nothing to do with this report until it was made and
page 121 } he is not qualified to testify as to why }fr. Am·bler incorporated eertain information into his report.
Q.44. According to his statement on Page 9 of his report,
he states that ''In case the condition of the river is such that
the operator will have to change the speed of the pump, dur··
ing the month from 50 r. p. m. to 40 or 30 r. p. m. the revolutions of the pump made while running at each of these
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speeds should be recorded, for use in making up the final
monthly estimate.'' Was this suggestion of Mr. Ambler's
in conforn1ity with the provisions of the contract which provided that in case of low water the pump must be kept as near
50 r. p. m. as possible?
A. I think this clause clearly shows Mr. Ambler's understanding ·of the speed at which the plant was supposed to
operate.
.
Q.45. After the Ambler report I understand that you made
up your bills on the basis of 50 r. p. m. of the pump and in
conformity with :Nir. Ambler's calculations, is that correct?
A. All bills were made and paid according to Mr. Ambler's
report as to how to calculate the power consumed until this
controversy arose in September, 1928.
Q.46. During that period from ~tfay .15, 1925, to September,·
1928, at what number of revolutions per minute were the
bills figured?
A. Everything was based on 50 r. p. m. unless the power
was slowed down by hig·h water as there was no low water
during that period.
Q.47. Was there any question raised between the Board of
Water Commissioners of the Town of Ashland and your-self that 50 r. p. m. 'vas not the correct figure on which to
base your calculations 1
A. No controversy with regards to the speed of the pumps
or to the paying for the power at 50 r. p. m. was ever raised
until this controversy arose.
page 122 ~ Q.48. I understand that this controversy arose
in September, 1928, is that correct?
A. I think so.
.
Q.49. When this controversy first arose between you ana
the Town of Ashland through the "\Vater Commissioners, will
you please state whetht)r or not the same Water Commissioners were then acting for the To'vn as those with whom the
contract was made.
A. No, none of the original Commissioners were on the
Com1nission at that thne.
Q.50. Had any question as to the speed of 50 revolutions being the speed at which the pumps were to operate and upon
which the calculations were to be based been raised by the
Commissioners who represented the to\vn in entering into the
contract at any timeY
A. No, sir. All bills were paid 'vithout question up until
the .time this controversy arose, which I think was September, 1928.
Q.51. What was the imn1ediate cause of the· controversy·.
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which occurred in S'eptember, 1928, regarding the amounts
to be paid for powerf
A. In answering this question I was asked to come before
the Board of Water Commissioners at one. of their meetings,
and 'vas confronted with the statement that I had overeharged tl1e town in all the bills that I had rendered, because
the town wanted to operate the pumps at 50 r. p. m. and the
the water wheel was not capable of .doing so, and for that;
reason I had overcharged the Town on every bill that I had
ever been rendered where excess power was used.
Q.52. Up to that time had the Town kept any records on
which they could base or claim that the pump had been or
had not been operated at flO, 40 or any other number of revotions per minute~
page 123 ~ A. None that I know of.
Q.53. After that time was it demonstrated to
the Town or were they satisfied in any way that your water
wheel would de1iver power sufficient to drive the pump at
50 revolutions per minute Y
A. Upon being accused of overcharging the Town by reason of the failure of the water wheel to deliver the power, I
took the ~Iana.ger of the Water Works to the plant and
showed him that the water wheel would run the pumps at 50
r. p. m. with the gate only partially open, and as further evidence I submit a few of the records taken at random that
have been kept since this controversy arose.
(Witness herewith files as Exhibits E. W. N. #1, 2, 3 and
4, carbo:Q copies of the records heretofore referred to, made
by the Town of Ashland showing the revolutions per minute·
of the pump in question for for the months of March, July,
December and September, 1931.)
Q.54. Has there been any change in your water wheel or
any repair to it since 1928 f
A. No change or repairs have ever been added to the water
wheel.
Q.55. What was the trouble at the time it was claimed that
your wheel would not operate the pump at 50 r. p. m. f
· A. I know of no reason except that the gates were not
open. Apparently the pumps had been slowed down for
some cause for some little time and perhaps a little rust had
gathered in the gate rigging which made the gates a little
hard to open.
·
Q.56. Were the pumps at that time banging or knocking or
givjng any trouble when the wheel was operating at its full
capacity and if so, why7
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A .. When the wheel was running at its rated capacity, th~
pumps. w.puld knock considerably, which I think was greatly
·
caused because the pumps were out of order.
page 124 ~ · .Q.57. ·Have the pumps been repaired since that
timet
A. They have.
Q.58. Are they now and have they for the past year been
operating at 50 r. p. m. Y
A. Practically so.

CROSS EXAMINATION.
By Mr. Ellis :
X.Q.l. I understood you to say that press of business prevented the signing of the contract until long after the water
plant was installed. Isn't it a fact that in addition to the
press of business, another very material reason why the contract was not signed was the fact that many drafts of proposed contract were made and considered by you and the
Town officials many times running over a pedod of several
months7
.l\.. I don't think that any draft of contract was made for
some months after the plant was in operation, but the first
several drafts were not acceptable to one party or to the other..
X.Q.2. In other words the final contract that was entered.
into between the p-arties was prepared after many conferences in which definite views were set forth and definite
rights insisted upon by the respective parties, and only ·as a
result of a give and take proposition after having y_ery full
negotiations!
A. There were some features of the contract which were
not covered by my letter to the Water Commissioners, and
which had to be ironed out after the plant was in operation,
but none of these controversies took up the question of the
speed of the plant.
X.Q.3. But one of them did take up the question of the
Town's paying you on the basis of the number of gallons ac···
tually pumpe.d rather than on the speed of the
page 125 ~ wheel Y
A. That would be one and the same thing. I
don't see what would be the difference because there is a
:fixed amount of water pumped for each revolution of the
water wheel or puntp, a.nd for that reason I do not see how
this would ·effect the contraet f
X.Q.4. I am not talking about-the difference, I merely asked
you wasn't it a fact that at any one or more of those confer-
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ences which W·ere held between you and the Water Commissioners, it was suggested or advocated by the Water Commission, or its Attorney, the proper basis of compensation should
be fixed on the basis of gallons pumped.
A. That is exactly upon what Mr. Ambler's report is :figured.
X.Q.5. C'an you answer my question yes or no Y
A. I eouldn 't answer it definitely, Andrew, because if I
were to· tell you everything in the negotiations of this contract between the Commissioners and me, it would take a
·volume to fill it; however, I do not think this is of any particular importance.
X.Q.6. Yon were represented by Counsel in the negotiations leading up to the signing of this contract, were you not?
.A. Yes.
X.·Q.7. The Board of Water Commissioners were represented by Counsel r
A. I think so.
X.Q.. S. Mr. Ambler, the engineer was present at a great
many of those conferences, wasn't he7
A. He was present at some of them .
.X.Q.9. The final contract that was entered into and the
one involved in this case 'vas executed only after several
drafts of the proposed -contract had been made by your attorney and several drafts of the proposed contract was made
for the Board of Water Commissioners?
A. I think that is correct.
page 126 } X.Q.lO. Isn't it a fact that a given number of
gallons of water can be pumped from the water
plant on your property to Ashland when the pumps are operated at a speed of 50 r. p.m. cheaper to the town than the
same number of gallons can be pumped there when the pumps
there are operated at 40 r. p. m.
A. That is true if you disregard the efficiency of the water
wheel, but not .true if you consider the efficiency of the water
wheel.
X.Q.ll. So far as the cost of the Town is ooncerned, it is
true in any event f
A. I think 1\fr. Ambler's report will clearly show.
X.·Q.12. As I understand Mr. Ambler's report, he says that
it is more economical to the Town to run them at 50 than a.t
40 r. p. m.
A. That is absolutely correct when you consider the whole
plant and do not operate the pump from the water wheel.
X.Q..13. Isn't it a. faet that in making out a hill against·
the Town for pumping a given number of gallons of watct·
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when the pumps are running at the rate of 4() r. p.m. and in
making out a bill against the Town for pumping the same
amount of water at a speed of 50 r. p. m. that the bill calculated at 40 would be higher than at 50 revolutions per minute~

A. It would be lower, but if you consider the amount ofwater consumed in operation, more water would be consumed
to pump this water at 50 than it would be at 40 r. p. m. as
set forth in a letter from the Lefell Water Wheel Company.
X.Q.14. You spoke of wasting energy. What do you mean
by that expre·ssion?
.
A. I mean that the water wheel will give a higher efficiency
when operated at a speed that runs the pump at
page 127 ~ 50 r. p. m. than it will if operated at a ~esser
speed.
X.Q.15. Higher efficiency to who'
A. The water wheel will develop a higher efficiency out
of the water, therefore the slower the· wheel runs the lesF;
efficient the wheel is and water is "rasted.
X.Q.16. Assuming, ~Ir. Newman, that for a given month
there is sufficient water in the river to operate your mill and
to operate the town pumps, and to leave a surplus flowing
over the dam all the time, then in case the town should operate the pumps at a speed of 30 r. p. m~ would the amount
of money that the town would owe you during that n1onth be
greater or less than the town 'vould owe you if this had operated at 50 r. p. m.
,A. I ean not answer this correctly at 30 r. p. m. because
the efficiency of the pumps drops very rapidly as also does
the efficiency of the ·water wheel, therefore I can not tel!
you whether the bill would be greater or less 30 than at 50
as I haven't any definite information before me to arrive at
this answer.
.X.Q.17. In speaking of the wasting of water running
through the water wheel, do you mean merely that so n1nch
water passes through the wheel and runs on down in the
river without developing· the po,ver it is capable of develop··
ing if properly used?
A. I mean that the slower the water wheel is operated,.
the less efficient it is and the less energy will be developecl
from a given amount of water.
X.Q.18. In what way does the slo,vness in which the water
wheel or pumps are operated waste your power in normal
times, that is, when there is sufficient water to run over the
damf
A. The water wheel consumes more water pe1.:
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page 128 }- gallon of wa.ter pumped, than it does when run:.
ning the pumps at their rated speed.
··
X.Q.19. Which water if not wasted in that way would run
on down the river over the dam anyhow, would it not Y
A. If I understand your question, you seem to think that
because there is ample water in the river I should not be
paid for the water consumed by the Town pumps, by running them at less than their rated sp"eed.
X.Q.20. Now without regard to wha.t I think, will you
please answer the question which I will ask the stenographer
to read to you again.
(At this point stenographer reads witness X.Q.l9.)
A. When there is an excess of water in the river, there is.
always water going over the dam for which I receive no compensation.
X.Q:21. At the time this contract was .prepared and executed the normal condition of the supply of water in the
river or mill pond was such that it flowed over the dam,. was
it not?
A. I think so.
X.Q.22. It was a very rare Qccasion when there was not
sufficient water to go over the dam prior to the execution of
this contract, was it not?
A. It was a very rare occasion up until 1930.
X. Q.23. In other ·words, I understand that prior to the severe drought of the year 1930, the usual condition of the supply of water in the river was such that it flowed over the dam
most of the time?
.A. It was.
X.Q.24. Practically the only trouble which has been experienced either by you or by the town was occasioned by
the severe drought of the year 1930?
A. I think that is correct.
page 129 ~ X.Q.25. How long have you been operating or
been interested in operating the mill dam from
which this power is supplied to the Town of Ashland.
A. For more than twenty-five years.
X.Q.26. How long have you owned the property approximately?
A. In inherited a half interest from my father and bought
my brother's half interest about 1907.
X.Q.27. When did your father die¥
A. August, 1884.
X.Q.28. What 'vas the eustom existing between you and

12~
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the Board of Water Commissioners as to the manner in which
bills for the power of water consumed were· presented for
payment. In other words, did you make out a bill at the
end of each month and present it to the Water Commission
fo:& payment prior to this controversy?
A. The Water Commissioners had at that time no manager, and at the end of each month I would get their statement from the pump at the mill and would make out a bill
at the 50 r. p.m. and submit it to the 'Board of Water Commissioners, together with the statement that was given me
by the pump at the plant.
X.Q.29. And prior to the time of this controversy, those
bills I understand w·ere paid as presented!
A. They were.
X.Q.30. The calculations I understand were made by you 1
A. The calculations were made by me and I presume were
checked by the Board of Water Commissioners. They had
a copy of-the Ambler Report on ho'v to figure power.
X.Q.31. And you made those calculations on the basis of
50 r. p. m. at all times Y
.A. At all times excepting such time as the wheel was
slow·ed down on account of high 'vater.
X.Q.32. Have you any record or any other
page 130 ~ source of record from which you can determine
how many times the bills were not calculated on
the basis of 50 r. p. m. during that period!
A. I couldn't tell you because there was no month in which
they were calculated for less than 50 r. p. m. for the entire
month, there being only a fe'v days at a time when the wheels
could not operate the pumps at their rated speed.
X.Q.33. When this controversy arose you were billing the
town on the basis of 50 r. p. m., were you not Y
A. Iwas.
X.Q.34. At that time the pumps were not being actually operated on the basis of 50 r. p. m., were they Y
A. I think not.
X.Q.35. That very situation gave rise to a controversy
did it notY
A. I do not kno'v what prompted the Water Commission in
bringing up the question.
X.Q.36. Do you know for how long a period prior to the
time this controversy arose the pumps were being operated
at a lesser rate of speed from 50 r. p.m.!
A. I do not.
X.Q.37. Have you any idea?
A. I couldn't tell you. I only took the number of revolu-
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tions that were handed me by the pump, and made bills
·
accordingly.
X.Q ..38. I understand that you took the number of revolutions as giv-en you by the pump and calculated the bill on the
basis as if all of these revolutions were made at the speed of
50 revolutions per minute 7
A. I did. That was the speed a.t which the pumps were
originally run and run for a long time. According to the
contract the Town is required to keep a record
page 131 } of the power consumed.
X.39. And you have a right to put a powermeasuring device or anything else on it you want Y
A. Yes, that was in the contract.
X.40. Then I understood you to say just now that you didn't
know for how long a period prior to the rising of this controversy the pumps were not being operated at a speed of 50
r. p.m. and during which time you took the number of revolutions as given you by the pump man at the pump and calculated your bills on the basis of the pump having been
operated at 50 r. p. m.
A. Sometimes for months at a time I didn't go into the
pump house, therefore I couldn't tell at what speed he was
·operating the pumps.
X.Q.41. But during the time in which you couldn't tell at
what speed he was operating the pumps, you billed the Town
on the basis of his having operated them at 50 r. p. m. is
that correct t
A. I did as I understand the contract to mean: that the
pumps should be operated at that speed and if they did not
do it it 'vas the Town's fault for not doing it.
And further this deponent saith not.
Signature waived.
At this point these proceedings are adjourned and continued to a date to be agreed upon between counsel.
page 1.32}

403 Travelers Building,
Richmond, Virginia, .
December 17ty, 1931 at 11 o'clock a. m.

Met by agreement of Counsel.
Present: Andrew J. Ellis, Counsel for Plaintiff; George
E. Haw., Counsel for Defendants.
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Note: It is agreed between Counsel for plaintiff and defendant that the same stipulation made at the first taking
of the depositions shall apply to the following depositions
and all other depositions taken in this case.
J. L. WRIGHT,
a witness of lawful age, being first duly sworn, deposes and.
~ays as follows :
·
DIRECT EXAMINATION..
By Mr. Haw:
Q.l. Please state your name, age, residence and occupation ..
A. J. L. "!right, 47, general insurance, Ashland, Virginia.
Q.2. It appears that the town of Ashland entered into a
contract with W. W. Newman on J nne 20th, 1923, covering
an arrangement for the establishment of a pumping plant
at the dam of E. W. Newman on the Southanna River, for
the purpose of furnishing a water supply to the Town of
Ashland. Were you at that time in any way officially connected with the with the Town of Ashland f
A. Yes, I was Water Commissioner appointed by the Town
at that time.
Q.3. Were you a member of the Town Council f
A. I was not.
Q.4. How long before that time had you been appointed
Water Commissioner 1
A. Probably about 1917.
page 133 ~ Q.5. Who were the other members of the Board
of Water Commissioners with you at the time this
contract was entered into f
A. l\ir. W. l{. Jones and G. L. Riker.
Q.6. How long before the contract was entered into was it
that the negotiations started with Mr. Newman for the establishment of the pumping plant at his dam T
A. I would say probably 12 to 18 months.
Q.7. At the time that the proposal to place the pumping
plant at Newman's dam was first gone into, were you and
the other parties members of the Board of Water Commis-sion?
A. We were.
Q.8. Between ·whom 'vere the negotiations for the establishment of this plant carried on f
A. Carried on by the Board of Water Commissioners
through their Advisory Engineer, ~Ir. Ambler, and Mr. W. W:
Newman.
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Q.9. Were the Board of Water Commissioners given authority to enter into the contract T
A. They were.
e ·
Q.lO. \Vho designed the plant which was built on the Newman location 1
A. Mr. J. N. Ambler of the Ambler Engineering Company.
Q.ll. Was the plant built in accordance with his design T
A. Yes .
. Q.12. In the design of the Ambler Engineering Company
as to the plant to be located, do you know what was the speed
at which the pumps was designed to operate?
. A.. It was designed to operate the pump at the speed of
50 r. p. m.
Q.l3. For the purpose of operating this pump at a speed
of 50 r. p. m was any particular sixe or kind of wheel required to be furnished by J\tir. Newman?
A. As I recall the original specifications called
page 134 ~ for a certain size waterwheel and those specifications were subsequently changed requiring Mr.
Newman to put in a larger waterwheel in order to insure
50 r. p.m. at the pumps.
Q.l4. I-Iad the plant been built before the contract was entered into?
A. It was.
.
Q.15. Do you know how long it had been operating before
the contract was executed? The contract was executed on the
15th day of June, 1923.
A. I would say approximately 12 months or over. My
recollection is very dim on thase questions.
Q.16. At what speed were the pumps being operated at the
time this contract was executed 1
A. At 50 r. p. m. Our instructions to our pumpman at that
time was that he should operate them at 50 r. p. m. and as
far as we kno'v they were.
Q.l7. Why was the actual requirement that the pump be
operated at 50 r. p.m. not written into the contract?
A. It was a verbal understanding between Mr. Newman
and the Board of Water Commissioners that it would be
operated at that capacity, and that was brought about by
the fact that Mr. Ambler had told us that the Town would
be more efficiently served by operating the pumps at 50 r.
p. m. than. at a lower speed.
Q.18. Was there any question between the Board of Water
Commissioners and J\{r. Newman that the pumps would be
operated at 50 r. p. m. and that that was a requirement which
was supposed to be carried out by both parties?
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A.· It was a verbal understanding between the Board and
Mr.. Newman that they would be operated at that speed.
Ther... was nothing written as far as I know.
~
Q.19. How long did you remain on the Board
page 135 ~ of Water Commissioners after this contract was
executed in June, 1923 Y
A. I think our services ended in 1925.
Q.20. During the period which you served as members of
the Commission, after the contract was executed, will you
please state on what speed of the pumps Mr. Newman was
paid for the power furnished for pumping?
A. For a number of months we paid Mr. Newman the minimum rate of $100.00 per month, pendi:pg the adoption of ·
some formula which would adequate measure the horse~ power
consumed at the plant.
Q.21. Who furnished you this formula to which you refer f
A. It was furnished by Mr. J. N. Ambler of the Ambler
Engineering Company, the engineer constructing the plant.
Q.22. I hand you a paper which is filed as an exhibit with
the bill in this suit, which purports ·to be a report on estimate of energy consumed by Ashland Water Works Pumping Station, dated May 15, 1925. Will you please look at that
and say whether or not that is the report and formula to
which you refer Y
A. Yes.
Q.23. After this formula was received by the Water Commissioners of the Town of Ashland, will you please state at
what speed of the pumps Mr. Newman's pay was based upon
in figuring the power consumed T
A. My position as Water Commissioner terminated shortly
thereafter but a.t the final meeting before I left the commission, Mr. Newman's bill was audited setting forth his overcharge based on this formula, and was approved for payment.
Q.24. What rated speed was it based upon?
A. Based on 50 r. p.m.
page 136 ~ Q.25. You spoke of the overcharge. Do you
mean by that the extra amount which he was entitled to over the minimum for power which was consumed f
A. That is correct.
CROSS EXAMINATION.
By Mr. Ellis:
.
. X.Q.1. All the time that you were a member of the Board
of Water Commission you were regularly engaged in your
usual business from which you make your livelihood Y
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A. Yes.
X.Q.2. You never received any salary as member of the
Board of Water Commissioners t
A. Unfortunately no.
X.Q.3. It was an unsalaried position to which you gave
your time from your regular business!
A. That's right.
X.Q.4. As I understand the situation, the contract made
between the Board of Water Commissioners and Mr. Newman, under which he was to furnish the water and power,
provided merely that the Town of Ashland or Board of Water
Commis.sioners should pay him for a minimum charge for
so much power furnished and so much extra for all power
over the minimum, but there was no provision in the contract for prescribing the method by which that power should
be computed or measured f
A. At the time of the execution of the contract?
X.Q.5. In other words, in the original signed, executed contract between Mr. Newman and them, no provision at all was
prescribed as to how that power should be measured.
A. No, the contract contained no formula for the measuring
of power.
X.Q.6. No prescribed or specified mP.thod as to how it would
be measured f
page 137 ~ A. No.
X.Q.7. Then I understand that after the plant
was put in operation l\fr. Newman for a time presented bills
against the Water Commissioners for the minimum monthly
amount that the Board had to pay under the terms of its
contract, which minimum amount was paid from time to
time.
A. That is correct.
X.Q.B. That later the question arose as to the charg-e for
excess power b~hveen Nir. Newman and the TownY
A. That is correct.
X.Q.9. And thereupon the Board of Water Commissioners
employed Mr. J. N. Ambler of the Ambler Engineering Company to work out a method by which the actual amount of
power consumed could be measured, did they not f
A. That is correct.
X.Q.lO. In pursuance of that employment he made the written report of May 15, 1925 which has been referred to by
Mr. Haw, and filed as an exhibit with the bill, did he not Y
A. That is correct.
X.Q.ll. The main purpose of employing Mr. Ambler at that
particular time was to secure his expert advise as to the
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proper method of measuring power consumed at that plant,
was it not?
A. That is correct.
X.Q.12. From that time on I understand as long as you
were a member of the Board of Water Commissioners the
Board paid Mr. Newman for power consumed at the rate
or basis of the pumps having been operated at the rate of
50 r. p.m.
· A. Yes, sir.
X.Q.13. It was the Board's instructions and it was understood by you as a member of the Board that the pumps W·ere
actually operated at a basis of 50 r. p. m. during
page 138 ~ that period?
A. Yes.
X.Q.14. The question of whether the pumps were actually
operated at a lesser rate of speed did not arise at that time,
.
did itY
A. Do you mean the question between Mr. Newman and
myself!
.
X.Q.l5. Yes, the question as to whether or not the pumps
were being actually operated at a lesser rate of speed-say
40 or 30-did not at any time arrive while you were a member of the board, did it Y
A. No.
X.Q.16. The final contract that was actually executed betwe~n the Board and Mr. Newman was the result of a great
many conferences between the Board of Water Commissioners
and 'J\IIr. Newman in which various drafts of proposed contracts were submitted and the details and provisions of which
were discussed at length, were they not'Y
A. Approximately, yes.
X.Q.18. The Board of Water Commissioners were represented by an 4-ttorney at that time, were they not?
A. Yes.
X.Q:l9. Mr. Haw was Counsel for Mr. Newman at that time,
was he not?
A. Yes.
X.Q.20. And I acted as Attorney for the Board of Water
Commissioners, didn't I Y
A. Yes.
X.Q.21. At the request of the Board I prepared a draft of
the contract with certain provisions in it which provisions·
were discussed in detail with Mr. Newman and
pag·e 139 ~ his Attorney and various changes and Sl;J.bst.itutipns were made in the provisions of the proppsed
contract from time to time until finally this contract ·which
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is now involved in this case .was finally agreed to by all
parties!··
A. Yes.
.
X.Q.22. Do you happen to have access to or have you in
your possession or know where any of the preliminary drafts
of this contract are now?
. A .. I haven't the slightest idea.
.
.
.
X.Q.~3. I now hand you a certified copy of the original final
contract made. between the Board and Mr. Newman, dated
June 20th, 1922 and acknowledged before a Notary on the
15th day of June 1923, and direct your attention. to paragraph 12, which reads as follows: ..'.'It is agreed that the
Town of Ashland shall use due diligence to operate its pumps
at fifty (50) revolutions per minute (their :y;ated speed) whenever there is a scarcity of water." .And ·ask you to say
whether or not that or any similar provision was contained
in any of the other drafts of the contract .that were prepared
and discussed if you recall. · ·
·
.
. .
A. I don't recall. I don't recall any of the drafts of the
contract.
And futher this deponent saith not.
Signature waived.
page 140 ~
ELIJAH SCHOOLS,
.
.
· a witness of lawful age, being first duly sworn,
deposes and says as follows : · · ·
DIRECT EXAMINATION.

By Mr. Haw:
Q.l. Please state your name, age, residence and occupation?
A. Elijah Schools, 39, work for J. M. McGraw, drive a
truck. Richmond, Va.
Q.2. Were you at any time before or after the year 1923
engaged as Manager of the Pumping Station of the Ashland
Wat Plant at Mr. Newman's mill!
A. Yes.
Q.3~ When did you go there to work Y
A. Well I went there before they finished the plant. I don't
recall the year they started the plant, but I was the :first one
to operate it.
·
Q.4. How long did you stay?
A. For four years and ten months.
Q.5. When did you leave there Y
~.
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A._ I think it was October, 1925.
Q.6. Then you operated the plant from the time the plant
was completed until October, 1925!
~-.A. Y~' sir.
Q.7. 'During the time you were there, under whose orders
were you operating?
A .. _Mr. ·Jones was Chairman of the Board and he instructed

me.. •

~.,

(Q.S•. ¥on mean Chairman of the Board of Water Commissioners o.f the Town of Ashland f

A. Yes.
Q.9. And yon were working under their directionf
A. Yes.
Q.lO. ·were yon given any instruction or direction as to the
speed at which the pumps were to be operated!
page 141 ~- A. Yes. They instructed me to operate them
at 50 r. p.m.
Q.ll. Did they give you any reasons 'vhyf
A. That, as I understand it, was worked ont between the
State Board of I-Iealth and them-that is, 'vhat they used
and worked on for their chemicals, because they wanted certain revolutions.
Q.12. Then as I understand it yon were ordered by the
Commission to operate the pumps at 50 rpm f
A. Yes.
Q.l3. Was that feasible at all times f
A. No in case of high water they could not take care of
it at 50 r. p.m. On other times I aimed to run it at 50.
Q.14. Did you keep a rEcord of the speed of the pump at
that timeY
A. I don't remember whether I did or not. I would put
the pumps to work at 50, of course the alum and chloride
and all were counted at 50 r. p.m., and what I 'vould use during the month, I would turn it over to the State Board of
Health.
Q~15. In May 1925 about six months before yon left, the
Ambler Engineering Company made up a specification as to
the measurement of power and some timing apparatus or
or counting apparatus was placed on the shaft. After that
time did you furnish a record of the number of revolutions
per month that the pump operated at during the month Y
A. I operated on the same schedule after they put that
meter on as I did before.
Q.l6. Then after that meter was put on there did you furnish to the Board of Water Commissioners a statement sho,ving at what speed the pumps were operating!
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.ft.~ N Q I cannot say that :we put the revQlutiQns
page 142 ~ on there. We just wor-ked jt on that b~J.ais, I
don't thillk I put it on tlw ~t~t~Jll~nt ~t all.
Q,l.-7. Theil as I understand, th~ re~ord. ypu. tu.rttad in sin.lply
showt3d the total number of revolutions per nduut~ put did:n ?t
stata th~ speed at whioh it was opernt~41
A. Yes.
Q.18. I understand then from your statement that Jl,t the
time you were there, except by J'e-ason uf high water wh~n it
could not be operated at 50, thq.t it was YPlll" aim to opernte
at 50 r, rn, p. and t:QQ.t it was J-'equir~d by th@ Boa.rdf

A.. Y~a.

-

~ir:o

CROSS

EXA~IINATlON~

By Mr. Ellis:
_
X!Q.l,, Iu th~ fouf yep,r-~ p.nd

t~:n mouths you wer~ tlH~re
there was no short~g~ pf wate~ in tha Fivpr, wa.s the.re.
A. No, ~S~ir.
X.Q.~, Row loJlg have yon b~en aequnin.ted with that :riv~ Y
A. Well you see I ha.v~ bean acqua.int~d with it a right good
while. H~d been rouncl.Ashlnnd a. right goop while.
:X:!Q!3: Thft quly MOI.'tage you k:n~:nv about in the river was
the one which was occasioned by tl1e severe Q.r-oyght of la@t
Yt:m.r7
A. ¥ ~&, §.ir~

And further this deponenth saith n,ot.
Sign~ty.r.g waJv~d:

page 143 }

a:

LAWRENCE N. FOX,
Qf l11wfnl ng~, being

wim~~~

deposes and says as

£gJlgws :

Jir~t

duly swo:rn,

DIRECT EXA¥lNA'l'ION.
Jly

M~t ll~w~

Q.l. :Pl~a§~

§t&tf} yoqr name, flg~, re~id~n~e and occllpation.
Lawr~n9~ }f, Fox, 6~, Ashl&nd, V3., S~wretary-Trea:s~r~r
P-ower~~T&ylor Dr'-lg Oompapy~
Qf2. Wef~ yo~ a.t ~ny time a nt~mber of t}l~ :So3rd Qf Wat~r
CQr.Junil3s~on~r§ Qf tlJ@ · TQWP. o~ Ashh\nd 7

A.!

A.. Yes.
Q.3. State when you 'vent on.
A., I Q~;rnu>t gjve yo11 the ~~&ot dat~. l think it wa~ 19~6.
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Q.4. How long did. you remain there as a Commissioner.
A. Until September 1928.
Q.5. During that period from 1926 to September 1928 did
you have any duties to perform 'vith referenc~ to the payment of any bills to Mr. Newman for power furnished the
Town of Ashland for pumping purposes, from the plant at
his mill Y
A. Yes.
Q.6. What were those duties f
A. Just to approve the bills.
Q.7. How did those bills come to you, and from whom?
A. They were presented by the Chairman at the meetings.
Q.8. Who was then the Chairman Y
A. George Rawlings.
Q.9. From ·whom did the water bills come?
A. Mr. Newman.
Q.10. On what basis, that is from a standpoint of speed
of the pumps, were those bills calculated.
· A. Didn't have any. We paid the bills as rendered.
Q.ll. What kind of information did you have before you
on which to prove the bills Y
page 144 ~ A. Nothing but the bills.
Q.12. Did you have any report from the pumpman at the plant?
A. No, sir. Not only did have that but didn't have any
other information. Lot of it we tried to get but couldn't get
it. We sent several requests to the Council for information
but they never answered them.
Q.13. Was any discussion ever had on the belief that you
should not pay Mr. Newman on the pasis nf 50 r. p. m.
A. We discusS€d the payment of the bills but not on the
basis of 50 r. p. m.
Q.I4. Was there any question that the payment on the basis
of 50 r. p. m. was proper ; ever raised 7
A. Revolutions was never discussed at all-the number of
revolutions. We discussed the :figures on the bill, which
showed 37,000 odd figures which we knew nothing about. We
discussed it with ~Ir. Newman and he promised to send the
formula for calculating the bills, which he said was very
simple. He verbally gave it to me several times. I went
to see Mr. Messer and he made about the same statement and
promised to get it in writing, but I don't think I ever got it.
Q.15. Is J\{r. Messer a State Health Department representative?
A. Yes, sir..
Q.l6. Then as I understand it, J\{r. Newman's bills were
paid as rendered during the time you 'vere there Y
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A. We raised the question among ourselves and discussed
the amount of the bills and the basis upon which they were
calculated. We never raised any question as to the bills
being rendered correctly from Mr. Newman's standpoint,
but we raised the question for verification of the bills.
·Q.17. Were you present at the meeting of the
page 145 ~ Board when Mr. Newman was called before it with
reference as to whether or not he sho:uld be paid
on the basis of 50 r. p. m.
A. Yes.
Q.18. Will you please tell what oc~urred at that timeT
A. There was a general discussion of the bill. Mr. DeJarnette was Chairman and he with Mr. Jenkins insisted that
J\.Ir. Newman had not performed his contract. I think that
was the first meeting I had attended for some time because
I had been physically incapacitated.
Q.19. Wherein was it alleged that Mr. Newman had not
performed his contract-in what respect 7
A. It was with reference to the revolutions of the pump.
Q.20. What was the contention on the part of the Board
at that time?
A. Nearly as I can tell you from my understanding~ the
contention of the other two members was that Mr. Newman
l1ad failed to comply with the contract in keeping. the pump
at 50 r. p.m. and that it had been operating at a less speed
than 50.
.
Q.21. Then as I understand you, the other two membe·rs of
the Board at that time took the position that he was required
to· operate the pump at 50 r. p. m. and he had not done it!

Note: Counsel for plaintiff objects to the foregoing_ question because it is manifestly leading.

I

I·

A. Yes, sir.
Q.22. What reason if any did these members of tbe Board
give from the standpoint of the Town as to why the pumps
must be operated at 50 r. p. m.
A. That it was an overcharge on any other basis.
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CROSS EXAMINATION.

By Mr. Ellis :
X.Q.l. Who was on tbe Board when you first went on the
B_oard do you know.
A. No I can't recall. When I first went on I was made a
member some tl.me before there were any meetings, and I
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X.Q.13. You mean as to Mr. Newman's .honesty and accuracy ·from his standpoint Y
A. Yes.
X.Q.14. But there was a question from some members of the
board as to whether his position or standpoint was correct,
was it notf
A. In the end, I would say yes to that.
X.Q.15. Did it not 'develop during the time that you were
on the Board that the bills presented by Mr. Newman for
power consumed were calculated by him on the basis of the
pumps having been operated at 50 r. p.m., and whereas the
Board contended that the pumps 'vere not operated at that
rate of speed and that thereafter the bills should be calculated on the basis of the speed at which the pumps were
operated7
·
A. You mean the whole board, or the members of it Y
X.Q.16. The whole board or any member of it.
page 148 ~ A. Say the members and I will answer yes.
X.Q.17. Do you know what members of the
Board contended that 1
A. The other two, Dejarnette and Jenkins.
X.Q.18. Did you know at what rate of speed the pumps were
being operated 1
·
A. Only by hearsay.
X.Q.19. What was the information as to the rate at which
they were being operated.
A. Somewhere in the 40's. I couldn't recall the :figure45 I think they said.
X.Q.20. That position led to the meeting at which Mr. Newman appeared before the Board for the purpose of the Board
a.nd Mr. Newman coming to some understanding as to his
bills, is that true 7
A. I think that is true.

RE-DIRECT EXAMINATION.
By Mr. Ha:w:
Q.l. Were you on the Board with any of the original Water
Commissioners who 'vere then on the Board at the time the
contract was entered into 7
A. No, sir.
CROSS EXAMINATION.
By Mr. Ellis:
X.Q.l. The members of the Board of Water Commissioners
received no salary did they?

138

Supreme Court of Appeals of Virginia;.

A. I never heard of any.
·
X.Q.2. The members with you at first were not very active
in the work of Water Commissioners, were theyf
~A. I don't quite get that question.
X.Q.3. The members associated with you were not very
active in the work of the Board.
A. When they were associated with me they were very
active.
·
X.Q.4. I understood you to say that for a long period of
time they didn't hold the meetings regularly and
page 149 ~ that you couldn't get any information from any~
body as to wllat could be done!
.A. You are confusing the periods now. Shall I explain f
X.Q.5. Yes explain please.
A. I was elected on the Board of Water Commissioners
some time about 1926, just when I couldn't tell you, but it was
some months, probably a. year, and I couldn't say now-I
have no way of telling, before we had any meeting, and I
think it was before the Board was completed. Then when
the Board was completed the meetings were regular and
business was promptly and properly attended to.
X.Q.6. Do you know who attended to the payment of these
bills and to the other monthly bills during that period before the Board began to function orderly and regularly .
.A. I do not. I am giving you my recollection which ma:y
be contrary to the facts, but my first contact with the Board
was with George C. Rawlings as Chairman and Edmund T.
Dejarnette, and I think the Board was inactive and probably no Board before, as these gentlemen resigned.

RE-DIRECT.

EXA~IINATION.

By Mr. Haw:
Q.1. Until Mr. Newman was asked to come before the
Board in September 1928, had you or any other members of
the Board taken up any question with him as to any overcharge?
A. Yes, sir.
Q.2. How long before.
A. Some months before. Let me correct that. It wa.s
not a. question of overcharge, but it was a. question of information as to how we could get at his method of calculation
to see whether he overcharged or not. No individual raised
any question as to Mr. Newman's accuracy in rending,.the.
bills until towards the end of my: membership;page 150 ~ Q.3. Did you finally resign from the Board Y
A. Yes.
~·;.
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Q.4. Wliat brought a.bout your resign·ation, Mr. FoxY
The fact that I couldn't agree with my associates in
the position that they took feeling. that Mr. :Newman's position was correct.
Q.5. You mea~ you took the position that Mr. Newman's
contention was correct?
A. Yes, sir.
:
Q~6 .. And inasmuch as your associates did not agree with
you, you resigned Y
.
· ·A. l.t was not a question ·of their agreement, but it was a
guestion ·of future disagreement, and I felt that I was not
.physically compared with the· other two gentlemen to com·
bat.

. ..a.

Mr. Ellis:
X.Q.l. Can you state now what Mr. Newman's position was
that you thought· was correct.Y.
A. No, sir. I cannot.
X.Q.2. You do not know what his position was?
A. What I remember particularly is that the contention of
the members was that Mr;· Newman was overcharging for
~ater and that- was ·their· petsistent contention. Mr. Newman made it plain to me that he didn't charge them for
water at all.
·
X.Q.3. Then I understand that you didn't know what Mr.
Newman's contention was or ·is other than you felt satisfied
that Mr. Newman was correct in whatever his contention
wasY
A. His contention was, if the pump did not op.erate according to the contract, tha.t the Board of Water Commissioners
was responsible and not he. I agreed with tha.t.
X.Q.4. Have you ever read the contract bepage 151 ~tween Mr. Newman and the TownY
· ·
A. I don't remember. I read something,
whether it was the contract I don't know.
X.Q.5. Do you know whether there was a·nything in the
contract between Mr. Newman and the Town describing the
;rate of speed the pumps should operate t
A. There was some reference to it.
X.Q.6.' But what it was you don't know?
A. That is correct.
·
·
And further this deponent saith not.
Signature waived.
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WALTER KIDD JONES,
a witness of lawful age, being first duly sworn, deposes and
says as follows:
DIRECT EXAMINATION.
By Mr. Haw:
Q.l. Please state your name, age, residence and occupation!
A. Walter Kidd Jones, 43, Ashland, Virginia, manager
of insurance department of V a-Carolina Chemical Company.
Q.2. Were you a member of the Board of Water Commissioners of the Town of .Ashland during the period of time
covering the negotiations with ~{r. Newman for the estab-:lishment of th.e water plant at his dam, and up to and including the execution of the contract Y
A. Yes I was a member from 1916 to 1925.
Q.3. Who designed the water plant which was e~tablished at
Newman's mill t
A. J. N. Ambler.
Q.4. In the design of Mr. Ambler was there any provisions
made for the revolutions required to be made by the pump.
A. Mr. Newman was required to furnish a water
page 152 ~ wheel which would run the pump at 50 r. p.m.
Note: The foregoing question and this line of examination is objected to by Counsel for the Town of Ashland for
the reason that if the witness is being examined as to the
character of the pump that Mr. Newman was obligated to
furnish, the contract itself is the best evidence of the obligations imposed upon Mr. Newman and that contract cannot
be changed by parole evidence, and if Counsel is attempting
to show the specifications fixed or prepared by the Engineering Company, the best evidence of what those specifications
call for would be the original specifications themselves or by
testimony of the engineer, and especially so since it is impossible for a witness who is not experienced in engineering
to remember the details of specifications of an engineer made
ten years previous to the time he is being examined.

Q.5. Was that definitely understood between Mr. Newman
and the Board of Water Commissioners before the plant was
installed¥
A. Yes.
Q.6. Before the plant was completed f
A. Yes.
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Q. 7. After the plant was completed was the contract entered into between the Town and Mr. Newman Y
A. Yes.
Q.S. Is that the contract which has been introduced in·
evi(J.ence which is dated June 13th, 1922 7
A. Yes, this is the copy of it.
Q.9. During the time the plant was being installed and the
contract was drawn up and executed, was there ever any
discussion between Mr. Newman and the Board as to the
operation of tbe pump at any greater or lesser speed than
50 r. p. m. for which the plant was designed.
page 153 ~ A. Whenever the river would permit the operation at 50 r. p. m. the instructions were for it
to be operated at that speed.
Q.10. Then as I take it, it was the understanding of the
Board that except when the conditions would not allow it,
that the pump had to be operated at 50 r. p.m.
A. Those were the instructions given to the operator.
Q.11. Was that the understanding of the Board who gave
the instructions 7
A. Yes.
Q.12. liow long did you remain on the board after the
contract was drawn or when the contract was executed Y
A. I resigned from the Board in 1925.
Q.13. What time of the year, do you know?
A. May, I think.
Q.14. I notice that the Ambler Engineering Company furnished a formula for the measuring of power which was furnished in conformity with the provisions of the contract and
this formula was furnished on May 15, 1925. Do you recall
whether or not you had resigned from the Board before or
after this formula was furnished 7
A. After.
Q.15. On 'vhat speed of the pumps did you base your calculations in settling with Mr. Newman for his power after the
Ambler Engineering Company's report?
A. 50 revolutions per minute unless there was some condition of the river which would not permit it.
Q.16. This report that Mr. Ambler furnished, at whose
request was that made 7
. A. By report do you mean the formula f
Q.17. Yes.
A. That was made a.t the request of the Water
page 154 ~ Commissioners of 'vhich I was Chairman at· that
time. I might say that it was by agreement with
Mr. Newman.

14~-
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Q.18. This report made by 1\'Ir. Ambler was accepted by
Mr. Newman?
A. Yes, we agreed to have Mr. Ambler work out ~ formula
for the- computation of power.
Q.l9. Did the Board receive a copy of this formula?
A. Yes .
.Q.20. Where was that filed Y
· A. Filed with the Secretary of the Commission.
Q.21. Did the Commission have a copy of the original contract with Mr. Newman!
A. Yes ..
Q.22. Do you know where that was filed.
A. It was either filed ·with th~ Secretary of the Commission
or I kept it with some papers of the commission which I
had and which 'vere turned over to Mr. Edmund DeJarnette
when he was made a member of the Board of Water Commis:::;ioners.
CROSS EXAMINATION..
By Mr. Ellis :
X.Q.l. Mr. J. A. Hoofnagle was at one time a member
of the Commission was he not T
A. Yes, and was Secretary at the time I left the Commission.
X.Q.2. His house was destroyed by fire and a good many
of the town records were destroyed, were they not Y
A. I don't know. I have no knowledge of that ..
X.Q.3. I understood you to say that the Commission of
which you 'vere Chairman instructed the operator to operate
the Town pump at 50 r. p.m., did you not¥
A. Yes.
X.Q.4. It is a fact that by operating the pump at 50 r. p. m.
the Town received a greater quantity of water at
page 155 ~ less price than they can at any other rated speed,
is that correct?
A. That was my understanding from Mr. Ambler's report.
X.Q.5. It was your understanding that it would be more
efficient and that the· Town would get a greater amount of
water for the same· amount of money by its operating the
pumps at 50 r. p. m., than the Town could get by operating
them at a lesser rate of speed, is that correct Y
A. Yes.
X.Q.6. Mr. Ambler, the eng·ineer on whom we relied so
stated in his report, and so advised you Y
A. Yes, tl1at it would be an economy for the Town to operate
at 50.

Town of Ashland, y. E. W. Newman, et al.

143

X.Q.7. And you wanted to get the most economical method
for the Town, did you not Y
A. Most efficient and economical.
X.Q.8. And that is the main reason why you instJ;ucted the.
.
operator to run the pump at 50?
A. In addition to Qur understanding with Mr. Newman that
we would.
X.Q.9. Your understanding with Mr. Newman is set forth in
the written contract, isn't it.
A. The contract will speak for itself.
X.Q.lO. I wish you would look at the contract and tell me
whether there is another ·in it which requires the town to
operate the pumps at any given rate of speed except only
the 12th provision near the end of the contract which provides as follows:
"It is agreed that the Town of Ashland shall use due diligence to operate its pumps at 50 revolutions per minute
(their rated speed) whenever there is a scarcity of water."
.

A. There appears to be none.
X.Q.ll. Will you please explain how when there
page 156 ~ is an express provision in the contract that the
town should use due diligence to operate its
pumps at 50 r. p. m. whenever there is a scarcity of water,
thaf you could understand that there was an obligation of
the Town to actually operate them at 50 r. p. m. under all
circumstances?
A. It was an understanding between Mr. Newman and us
that we would do so.
X.Q.l2. If there were any such understanding to the effect
that the town was obligated or would be obligated to operate
these pumps at 50 r. p. m. under all circumstances, can you
explain why there 'vas inserted in this contract, which was
drawn after many conferences, an express agreement which
merely required that the town should use due diligence to
operate its pumps at 50 r. p. m. whenever there was a scarcity of water?
·
A. We had thought of nothing else except the operating of
the pumps so as to provide 250 gallons of water per minute
to Ashland, which should be sufficient for one hose stream
in case of fire and would replace the water which was being
used out of the tank at that rate.
X.Q.13. In other words in operating them at 50 r. p.m. you
had in mind clearly the thought that it 'vould be to the best
interest of the Town so to do Y

144

Supreme Court. of Appeals of Virginia.

~·.

A. Yes.
X.Q.14. ·And your Engineer so advised Y
X.Q.15. What you had in mind was the method which was
.A. Yes.
to. be ·~ost beneficial to the Town which you served.
A. If beneficial includes economical, yes.
X.Q.16. Beneficial or economical t
A. Yes.
X.Q.17. And you had that desire very clearly in your mind,
did you not¥
· page 157 ~ A. Yes.
X.Q.18. Doesn't the fact that here is an express
agreement that the Town should use due diligence to operate its pumps at 50 r. p. m. when there is a scarcity of
water indicate to your mind that when there is no scarcity
of water that the Town could operate them at any rate they
wanted to!
A. That is a construction of the contract-! don't know.
X.Q.19. You know what is indicates to your mind, don't you•
.A. It indicates to my mind that if the water is low so that
it affects Mr. Newman that we should be required under all
conditions· to operate at 50 r. p.m.
X.Q.20. In one breath you say when the water is low so as
to affect Mr. Newman, and then you say "un~er all conditions". Which do you mean? It couldn't be under all conditions because the river might be high and it would be impossible to operate the pump at 50 r. p.m.
A. All I can say is that it was expected of us to operate
at 50 r. p.m.
X.Q.21. This report of Ambler Engineering C,ompany dated
May 15th as I understand it was made at the request of the
Board, Mr. Newman uniting in it for the purpose of having
Mr. Ambler, who ~esigned this plant and who is an expert
on this subject, inform the Board of Water Commissioners
as to a fair and proper method of computing the power which
was being consumed by the Town, is that trueY
A. Yes.
X.Q.22. That the contract itself prescribes no method of
computing the power, but at ·the same. time requires tha~
the town should pay for the power actually consumed and
that is the reason why it was necessary to arrive
page 158 ~ at some proper method of computing the power,
· was it notY .
A. Mr. Ambler was employed to prepare a formula for calculating the power consumed under the contract between .Mr.
Newman and the town.
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. X.Q.23. Isn't it a fact that for some time after the plant
was put ~n operation Mr. Newman submitted bills to the Town
for the minimum monthly charge as fixed by the contract
which the Town paid'
A. Yes, for several months. I don't think there is any
.question on the part of Mr. Newman or the Commission that
the minimum was exceeded.
When the highway between Richmond and Ashland was
being constructed the contractor, Mr. Luck made an agreement with the town for using town water to mix concrete, and at that time it occurred to both Mr. Newman
and the Town that we were undoubtedly using more than the
minimum per month. Then it was decised to get Mr. Ambler
to work out a formula of computing the amount of power
consumed.
X.Q.24. And that resulted in his making his report to you
of May 19257
A. Yes.
X.Q.25. You live in .A.shland7
. A .. Yes.
X.Q.26. The position of Chairman of the Board of Water
Commissioners carried no salary with it, did it Y
A. It did not.
X.Q.27. You held the position in addition to your usual business, didn't you T
A. Endeavored to.
RE-DIRECT E·XAMINATION.
~y

Mr. Haw:
Q.l. Did you understand that the town was required to
operate the pumps at 50 r. p. m. continually after
page 159 } the execution of the contract Y
A. Yes it continued up to the time that I left the
Commission.
Q.2. Mr. Ellis has asked you why was the requirement put
into the contract that the pump should be operated at 50 r.
p.m. when there was a scarcity of water. If the pumps were
not operated at 50 r. p. m. when they could be operated
would that result in a wasting of water as you understand
it?
A. That is my understanding.
Q.3. As a matter of fact wasn't that provision placed in
the contract at the request of ~lr. Newman Y
A. ~![y memory is not entirely clear on that.
Q.4. During your negotiations for the erection of the plant
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the installation of the plant and the preparation of the contract, was any speed of the pump other than 50 r. p. m. ever·
discussed or considered t
A. Before the design was agreed on we didn't know what
speed pump would be installed, but after the design was accepted there was no other question but that 50 r. p. m. would
be the speed.
Q.5. In all your negotiations with Mr. Newman leading up
to and including the contract, was any other speed other
than 50 r. p. m. ever considered by either ~fr. Newman or
yourselves Y
A. We considered nothing that w~uld furnish less than
250 gallons per minute to Ashland.
Q·.6. As I understand, that amount of water 'vas based
upon the size of the wheel which he 'vas to furnish which
would operate the pump at 50 r. p. m., is that correct?
A. Yes.
page 160 ~ Q.7. In Mr. Ambler's report of May 15th, 1925
the follo,ving clause was inserted just before the
formula for calculations: ''In case the condition of the river
is such that the operator will have to change the speed of
the pump during the month from 50 r. p. m. to 40 or 30 r.
p. m. the revolutions of the pump made while running at
each of these speeds should be recorded, for use in making
up the final monthly estimate." You will note that Mr.
Ambler says that in the event it shall be necessary to change
the speed of the pumps from 50 to a lower speed by reason
of the condition of the river-is it or is it not a fact that
that suggestion was made because it was understood )letween
all parties that the pump was to be operated at 50 r. p. m.

N o.te: Counsel for complainant objects for the reason that
it is apparent that Mr. Jones is not compete~t to testify as
to what ·motives actuated l\1:r. Ambler's making his report to
the Town of Ashland or what he had in mind in making
it. Mr. Ambler being the best witness as to that.
A. ~1:y answer to the question is that Mr. Ambler had repeatedly told us that it would be more economical and effi~
eient for the Town to operate the pu!llps at 50 r~ p. m.
And further this deponent saith not ..
Signature waived.

Town of Ashland,
~

v:.

E. W. N ewm.an, et al.

147

E. W. NEWMAN,
being recalled for further examination, deposes
and says as follows:
page 161

.

By :1\tlr. Haw:
Q.l. You have heretofore testified in this case with refer~
ence to the efficiency of the plant, and with reference to the
efficiency of the water wheel when operating at a minimum
speed. Will you please explain just in what respect there
is loss of power or less of efficiency by reason of operating
the water wheel at a slow or high speed?
A. To reduce the speed of the pump from 50 r. p. m. at
which the plant 'vas designed to operate, and upon which all
agreements were based, would materially reduce the effi:ciency
of the water wheel, thereby causing a loss of water, or power.
To substantiate this fact I present the copy of the letter written to the James Lefell Company on January 30th, 1929,
and their reply to me of February 1st of the same year,
which papers I ask to be :filed.
(Letters are herewith :filed as Exhibit E.

vV.

N.

# .)

Note: Counsel for complainant objects to the introduction
of the copy of the letter dated January 30th, 1929 and to the
letter in reply written by the James Lefell Company to Ashland Roller mills, dated February 1st, 1929, for the reason
that they have no relevancy to the case now before the Court
and for the further reason that by the introduction of these
letters the defendants are injecting testimony of a hearsay
nature, insofar as the information contained in the letters
are concerned, as testimony of the James Lefell Company can
be properly submitted only by an examination of the engineer or person who 'vrote that letter. Counsel further
moves to strike out the foregoing answer by Mr. Newman
because it is apparent from the answer to the
page 162 r question that the information contained in the answer to the question was gathered by reading the
above-mentioned letter.
·
Q.2. Was the information which you have given as to the
loss of efficiency of the·· wheel based upon the Lefell letter
or was this information in your possession before you wrote
.
to the Lefell Company?
A. I kne'v thaf the wheels were more efficient at a higher
speed and wrote to the Lefell Company to get the accurate
.
record of the wheel's efficiency at the various speeds.
Q.3. There is a clause in the· contract which required the
Town of Ashland to use due diligence· to operate the pumps
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at 50 r. p.m. when there was a scarcity of water .. Will you
please state at whose suggestion or insistence was this clause
put into the contract Y
A. The pumping plant had been in operation for some time
before this contract was entered into, and while orders had
been given to operate the pump at 50 r. p. m. it occasionally
developed that I found that the pumps were being operated
at ~a ''fe.w revolutions below that· which the Water Commission had ordered them to be operated and to prevent the loss
of water during the time the river was low, I suggested that
the clause be inserted in the contract, which was accepted by
the Board of Water Commissioners without question or discussion and had no bearing at all on the understanding that
the pumps should be operated at 50 r. p. m.
Q.4. During all of your negotiations leading up to the exe•
cution of the contract, was there ever any suggestion or discussion that the pumps should be operated at a rate of speed
of less than 50 r. p. m. Y
A. Not in my presence.
page 163 ~ Q.5. Under what circumstances was the Ambler
Engineering Company report ot May 5th, 1925
made!
A. I asked the Water Commission to get up a formul~
which would be acceptable to both parties in computation
of power. This formula of computing the power was gotten
up between the Water Commission and the Engineer. I didn't
see it or didn't take any part in its discussion until a copy
was handed me, which agreement I accepted. The speeds
set forth regarding the calculation of power and the efficiency
of t'4e plant at 50 r. p. m. were those that were understood
either by Mr. Ambler or by the Commission as I had no say
in the formula of calculating the power.
CROSS. EXAMINATION.
By Mr. Ellis :
XQ.l. What is your business t
A. A miller.
X.Q.2. Are you an engineer?
A ..Not technically so, no.
X.Q.3. Ever have any technical training!
A. Not more than the ordinary college training. I took a
mechanical course at V. P. I., but as far as technical engineering, I did not.
· X.Q.4. When did you take that technical course at V. P. I. Y
. A. When I was about twenty years of age.
, X.Q.5. And you have not followed any engineering business!
·
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· A. All my life I have followed a line of business which has
been more .or less on an engineering scale.
.
X.Q.6. Such business as what Y
.
. .
. A. As the designing and operation of two power plants.
X.Q.7. What sort of power plants Y
A. Water power.
X.Q.8. In connection with your flour milling business 7
A. In connection with my flour milling business.
page 164 ~ X.Q.9. Have you ever at any time called on
the Board of Water Commissioners to operate
these pumps at 50 r. p.m.
A. I think that I have, but not until after this controversy
arose, as all persons understood that up to th~t time 50 r.
p.m. was the accepted speed at which the pumps were to be
operated a1:1d upon which the bills were to be rendered and
paid.
X.Q.lO. Then. I understand that at no time prior to the
arising of this controversy had you ever asked, requested or·
demanded the Board of W a.ter Commissioners to operate
the pumps at the speed of 50 r. p. m.
A.· This was not required because the pumps had been
usually operated at that speed.
X.Q.ll. It is a fact that on a number of occasions it was not
operated at that speed, isn't it 7
·
A. Just prior to the rising of this controversy the pumps.
were not held at any particular speed. I made no objection
because there was a plenty of water in the river and as
long as the Water Commission was willing to pay the bills
and operate at a lesser speed:I made no objection.
X.Q.12. And never put them on notice that the pumps were
not being operated at 50 r. p. m. Y
A. I think I complained to their manager on several oc,;,
casions.
X.Q.13. You did on July 12th, 1930 write a letter to the
Board of Water Commissioners calling on them to operate
the Town pumps at their rated speed, did you not Y
A. Yes.
X.Q.14. I now hand you this letter and ask if tha.t is the
original of it Y
A. Yes.
page 165 ~ X.Q.15. Will you file this letter as an exhibit
with your deposition 1
A. I ·will.
(Said letter is herewith filed as Exhibit E. W. N. #7.)
· - X.Q.16. So far as you know never prior to the writing .
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of this l€tter did you ever call upon the Board to operate
the pumps at their rated speedY
A. I don't think so in writing but I have mentioned it to
the pumpman or to the ma.nag€r on several occasions.
And further t.liis deponent saith not.
Signature waived.
page 166
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CORPORATION OF ASHLAND, VIRGINIA
WATER DEPARTMENT

PUMPING RECORD FOR THE MONTH OF SEPTEMBER, 1931.
Time

Time

Time

Date
Start'd Stop'd Pumped
1

2

·a

4

5
6
7
8
9
10

9
9
9
3
10
9
9
9
9
9
7
7

5
1:30
2
10:30
3
12:30
3
5

a·

29

7

2
12
2
12:30
3:30
12
11
3
1:30
1
6
8
2
12
2
12:30
4
2
6
11

30

7

11

11

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

9
9

6
7
8
8
7
12
4
7
7
7
7
8
9
11

EXHIBIT E. W. N. tfll

8
4~

5
7~

5
3~

8
6
5
5
7.
3~
6~

6
4
7
5~

6
6
4
7
5
7
5~

8
5
7
4
4

Gauge Reading
Every
2 Hours

180
180
180
180
180
180
180
180
180
180
180
180
180
180
180
180
180
180
180
180
180
180
180
180
180
180
180
180
180
180

180
180
180
180
180

180

180
180
180
180
180
180

180
180
180

180
180
180
180
180
180
180
180
180
180
180
180
180
180
180
180
180

180
180

180

180

180
180
180
180
180
180
180

Revo. Per
Min. Every
2 Hours

Total
Revo.
Per Day

50
50
50
50
50
50
50
50
50
50
50
50
50
50
50
50
50
50
50
50
50
50
50
50
50
50
50
50
50
50

23,000
37,000
52,000
75,000
90,000
100,000
118,000
142,000
160,000
175,000
190,000
210,000
220,000

50
50
50
50
50

50

50
50
50
50
50
50

50
50
50

50
50
50
50
50
50
50
50

50
50

50
50

50

50
50
50
50
50
50
50

50

50

50

50
50
50

240,000

258,000
270,000
291,000
307,000
325,000
343,000
355,000
375,000
390,000

50
50

411,000
427,000
450,000
465,000
485,000
497,000
510,000

Town of .Ashland, y. E. W. Newman, et·al.
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CORPORATION OF ASHLAND, Vffi.GINIA
WATER DEPARTMENT

PUMPING RECORD FOR THE MONTH OF DECEMBER,
Time

Time

Time

Date
Start'd Stop'd Pumped
1W.W.

12

2

7

a

9

4W.E.

11
9

~

6

7
8
9

10
11 W.B.
12
13
14
15
16
17W.B.
18
19
20
21
22
23W.B.
24
25
26
27
28
29

ao
31

w.c.

12
9
8
7:30
7:30
10

5
9
4
5
1
5
12
11:30
12
11:30
5
12

7
8P.M.
11
2
8
1
9
12
5
4:30
10
9
12:30
10
2:30
11
5
9
12
7
11
9
4:30
1
5
10:30
7
7
10:30
9
1:30
9
11:30
8
12
12
9
10
4

EXHIBIT E. W. N. $2.

5
2
7
6
4
5
3
3~
4~

4
7
5
3
6
4
5
6~
3~
4~

6
3
4
7~

4
3~
3~
4~
2~

4
3
6

Gauge Reading
Every
2 Hours
185 185
185
185 185
185 .185
185 185
185 185
185
185
185 185
185 185
185 185
185 185
185
185 185
185 185
185 185
185 185
185
185 185
185 185
185
185 185
185 185
185 185
185
185
185 185
185
185 185
185
185 185

Revo. Per
Min. Every

2 Hours

50
50
185 50
185 50

50

50
50

50
50

50
50
50
50
50
50

50
50
50
50

50
50
50
50

50
50
50

50

50

50

50
50

50

185
185
185

50
50
50

185

50

185

185

50
50
50
50
50
50

50
50

50
50
50
50

50
50
50

50

50
50

50

50
50

50

50

1930~

Total
Revo.
Per Day
15,000
20,000
41,000
60,000
72,000
87,000
96,000
106,500
120,000
132,000
153,000
168,000
177,000
195,000
207,000
222,000
241,500
251,850
265,000
283,000
292,000
304,500
327,000
339,000
350,000
360,000
373,500
381,000
393,000
402,000

50 420,000
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CORPORATION OF ASHLAND, VIRGINIA

WATER DEPARTMENT
-.PUMPING RECORD FOR THE MONTH OF JULY, 1931.
Time

Time

Gauge Reading
Every
2 Hours

Revo. Per
Min. Every
20Hours
50

5

180
180
180
180
180
180
180
180
180
180
180
180
180
180
180
180
180
180
180
180
180
180
180
180
180
180
180
180
180

10

180

Time

Date
Start'd Stop'd Pumped
1
2
3
4
5
6

7
8
9
10
11

12
13
14
15
16
17
18
19

9

10
9
9
7
9
10
9
5
9
2
8
10
10
8
7
8
1
7:30

1:30
2:30
3
3
9:30
1
4
1:20
10
1
7
11

4
3
11:30

4~
4~

6
6
2~

4
6
4~

5
4
5
3
6
5
3~

11

4
5

9

1
5:30
12
1:30
4
2:30
12
5
3
12
2:30
6:30
2

8

6

20

s·

21
22

8

11

23
24

s

25
26
27
28
29
30
31

10
9
9
12

11

EXHIBIT E. W. N. #3.

4~
4~
5~

5
6~

4
60
5
3
5~
6~

180
180
180
180

50

180
180

50
50

50
50

1~,()9()

50
50

50
50

50
50

50

50
180
180
180
180
180
180

50

180

50

50
50

180 0180
180
180
180
180
180
180
180
180
180
180
180

50
50

50

180
180

50

50
50
50

50
50
50
50
50
50

50
50

50

50

pO

50
50
50
50
50
50
50

50

50

50

50

180
180
180

180

180

180

50
50

50
50

50

50

50

50

27,000
45,000
63,()()()
70°,000
82,000
100,000
113,000
128,000
140,000°
15~,000

50

50
50
50
50
50
50

Total
Revo.
Per Day

50
50

165:00(}
183,00(}
200,00()
210,000°.
222,000°
237,000
250,000
263,00()
280,000
295,000
315,000.
327,000
345,000
360,000·
369,000
385,00()
405,000.
420,000
450,000
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CORPORATION OF ASHLAND, VIRGINIA
WATER DEPARTMENT

PUMPING RECORD FOR THE MONTH OF MARCH, 1931.
Time

Time

Time

Daw

Start'd Stop'd Pumped

Gauge Reading
Every
2 Hours

Revo. Per
Min. Every
2 Hours

Total
Revo.·
Per Day

180
180
180
180
180
180

180
180
180
180
180

50
50
50
50
50

50
50
50
50

50

50

180
180
180
180
180
180

180
180
180
180
180
180

180
180

50
50
50
50
50
"50

50
50
50
50
50
50

180
180
180
180
180
180

180
180
180
180
180
180

180
180

50
50
50
50

50 50
50 ·50
50
50
50
50

198,000
216,000
228,000
240,000
252,000
267,000

180
180
180
180
180
180

180
180
180
180
180
180

180
180

50

288,000
306,000
318,000
330,000
345,000
363.,000

180
180

180
180

180

1

3

10
10

4 W.B.

11

Jj

10
10

2

6

5
2
5:30
2
2
2:30

io

7
8
9

10W.B.
11

12 '
13
14
15
16
17W.B.
18.
19
20

21
22

9
12
8
11

8
11
9
11

8
11
11
10

23

10

24W.B.
25
26
27
28

11

-

3:30
6
12
3:30
12
3
4

5
12
3
3
3

8
8
7
9

5
5
12
12
12
3

8
9

3:30
2

7
4
6~

4
4
4~
6~

6
4
4~

4
4
7
6
4"
4
4

5
7
6
4
4

5
6

180
180

180

50

50

180

50
50
50
50
50
50

50

50
50
50

50
50

50
50

50
50

50
50

50

50

50

21,000

33,500
52,000
64,000
76,000
90,000
110
110,000
128,000
140,000
153,000
165,000
177,000

29

30
31

EXHIBIT E. W. N. # 4.

7~

5

50
50

50

385,100
400,000
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Ashland, V a., January 30, 1929.

The James Leffel Company,
Springfield, Ohio.
Gentlemen:
At the present time, I am operating one of your 28 inch
Samson turbine wheels and wish you to furnish the following
information:
1. At what rate of efficiency will a 28 inch Samson turbine
operate at 170 revolutions per minute under an eleven foot
head delivering 38 H. P. Y
2. What would be the efficiency of this wheel under an eleven
foot head at 136 revolutions per minute delivering 28 H. P. T
Thanking you for this information, I beg to remain,
Yours very truly,
(Signed)

E. W. NEWMAN.

Exliibit E. W. N. #5.
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~

Springfield, Ohio. U. S. A.
Feb. 1, 1929.

Ashland Roller Mills,
E. W. Newman, Propr.,
Ashland, Va.
Gentlemen:
We have your letter of the 30th with reference to your 28"
Samson upright turbine, R. H. furnished on our Shop Order
W -568 in 1922.
·
Under 11 ~t. head the turbine will develop its best power
and best efficiency operating at from 210 to 220 r. p.m. This,
therefore, is the speed at which it should operate. If you
operate the turbine at 170 r. p.m. it will be very much underspeeded and, therefore, the efficiency will drop. We estimate
that when it is deve1oping 38 I-I. P. it will operate at about
78% efficiency which is about 5% less than when the turbine
·
is onerating at its proper speed.
With the turbine operating at 136 r. p. m., which is much
slower, the efficiency will be cut down considerably more and
when it is developing 28 H. P. at this speed it will only
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operate at about 70% efficiency, so you can see there is considerable loss in the efficiency of the turbine when you underspeed it. It is much better to keep the~ proper spood and.close
the gates if you do not need the full H. P. of the turbine
rather than to slow the speed to take care of the conditions.
We trust that this will give you the information desired
and remain,
Yours very truly,
THE JAMES- LEFFEL & CO.
Per ROY L. DAVIDSON,
Service Department.

RLD/M

Exhibit E. W. N. #6.
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Ashland, Va., July 12th, 1930.

The Board of Water Commissioners,
Ashland, Va.
Gentlemen:
Owing to the low stage of the river it is necessary that the
water 'vheel operating the town's pumps be operated in an
economical manner.
In other words the wheel must be operated at its rated
speed in order to get economical operation.
Yours very truly,

E. W. NEWMAN.
Exhibit E W. N. #7.
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EX. J. N. A. NO. 1 WITH PLAINTIFFS
DEPOSITION.

A REPORT ON AN EXAMINATION OF THE WATER
WORKS PLANT AT ASHLAND, VIRGINIA.
Richmond, Virginia,
January 19, 1929.
The Hon. Water Committee of the Town of Ashl~nd, Virginia.
Gentlemen:Because of a misunderstanding between the town authori-
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ties and the owner of the mill which furnishes energy for
pumping.your water, as to the proper basis of computing
the ·bill~, and also because of the necessity of looking into the
condition of and methods of operating the plant, the writer,
in company with the Water Committee, visited the plant on
January 13, making a thorough examination of the situation,
·
and herewith submits a report on his findings:
A FAIR B.ASIS FOR PREPARATION OF BILLS.
Adhering to the principle that the most practicable way,
under all the conditions, for preparing bills, and one which
will certainly give a fair approximation of the energy used,
is to base the computations on the . number of revolutions
of the crank shaft of the high service pump, combined with
the actual gauge pressure against which the . pUm.ping is
done, at a certain fixed speed, as set forth in our report of
May 15, 1925, attention is called to the following considerations:
On ~ebrnary 21, 1925, Mr. Newman reported certain gauge
readings of the plant, both when standing and when at labor,
which readings were accepted by the Town and were used
in our report.
While we have no means of more than roughly checking the
accuracy of the readings with the plant at labor, we have
data for checking the reading of standing pressure, and found
it to be satisfactory, while the readings with the plant at
labor seemed to be about right.
For comparison between the readings taken by Mr. NeW"man on Feb. 21, 1925 and those taken by the writer on Jannary 13, 1929, both sets of readings are recorded below:

Standing head
Pump running 40 r. p. m.
Pump running 50 r. p.m.

Taken by
Mr. Newman.
235 to 236 feet.
322 ''
369 ''

Taken by
J. N. Ambler.
252 feet.
360 ''
435 ,,

Of course there should not be any change in the standing
pressure, and the fact that it now appears to ~e 17 feet higher,
shows that the gauge itself has changed, during four years,
by the jarring to which it ·has been subjected, as well as to
the shocks caused by the surge of water when the pump is
started or stopped too suddenJy.
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· _,
It will be observed that the pressure when runpage 174} ning at 40 r. p.m. has been increased apparently
38 feet. When corrected for the change in the
gauge; this would be an increase of 21 feet.
Likewise the pressure when operating at 50 r. p.m. has increased apparently 66 feet. ·When corrected for the change in
the gauge, this would be an increase of 49 feet.
It is thus apparent that the gauge is now incorrect, and
that it is working very irregularly.
It should be calibrated and repaired so as to give reliable
results.
Possibly you might have this done in the machine shops
of the R. F. & P.R. R., if you take the matter up with Mr.
Hastings.
. If you cannot get it repaired here, it should be sent to the
factory for complete calibration and repairs.
· The gauge was made by Sharpe & Bendenbrug, Brooklyn,
N.Y.
The other element for determining energy is the revolution
counter, which seems to be working all right.
Yon, of course, appreciate the fact that ab time goes on
the amount of energy used each month will increase.
·
This is due to the following causes: ._
(1) The town is using and paying for more water.
(2) The friction resistance in the long pumping main is
slowly increasing with age.
It was p.oticed that when the high service pump was operated at 50 r. p. m. there was considerable vibration of the
machine frame, and an irregular slapping of the check valves.
It was learned that the crank shaft had been broken, probably from the gears getting out of alignmnet and proper
mesh. .
If yon can keep the gears properly aligned and meshed
there should be no danger in the operating at this speed.
However, the head against which you are pumping is a high
one, and both pumps are bevel geared to the turbine shaft.
This was the best arrangement which could be made, when
all conditions are considered, yet it is one. which requires
careful attention to the alignment and meshing of the gears.
Inasm~ch as it is not necessary to operate at 50 r. p.m., and
no obligation that we know of exists that you should do so,
it would be prudent to confine your operation to 40 r. p.m.
It is of the utmost importance that the pump be kept
close to the speed adopted, at all times, else there is no way
of estimating the amount of energy used.
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It is recommended that you get a thoroughly experienced
machinist to test the proper alignment of your shafts, and the
meshing of the gears, and if found incorrect, to f!djust same·;
A good grade of machine oil should be used for
page 175 ~ lubrication, though it is not necessary to use the
most expensive types.
OnJ_y very heavy grease should be used on the gears, using
a lighter grease in the cups.
It 'vas noticed that when the pump, then running at 50 r. p.
m., was stopped rather suddenly, the pressure surges in the
force main were very violent, in spite of the pressure relief
valve.
.
The first surge caused a fluctuation of pressure of fully
100 feet, the others getting less and less until they disappeared. ·
Such surges are a great strain on the pipe line, and tend
to blow packings, or even to burst pipes, besides g~tting the
machinery out of line.
.
To alleviate this condition, the machinery should be started
and stopped very slowly, at least five minutes being given to
either starting or stopping operation, while a longer time
would be desirable. It should be borne in mind that the starting and stopping of a p~mp working against such high head
has nothing in common with ·the starting and stopping of a
turbine for operating a flouring mill.
It would be well to have a competent plumber look into
the condition of the pressure relief valve, and to determine
if it blows off at starting and stopping of the pump.
This is the valve near the pumping building, which is leaking all the time.
After the matters already alluded to have been looked into
and corrected, the following proceedttre is recommended as
giying fair results to both the Town and to Mr. Newman:(1) Insist upon your ~perator keeping the pump close to
its speed at all times while operating.
(2) Have your operator read the pressure gauge and revolutio~ counter at intervals of about two hours, and keep
duplicate records of same. One copy is for the Town and one·
for Mr. Newman. Of course J\!Ir. Newman also has a right
to read the gauges, and if there is any difference betw~~n
the two it should .be. reconciled the day when it occurs. It
will simplify calculations to note the following:----.With the
pump operating at 40 r. p.m., the·re would be 4,800 revolutions
in two hours. In a little more than two hours you would
get 5,000 revolutions, which 'vould save time in making the
computations as outlined in our previous letter.
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(3) .At the end of the month, compute the amount due Mr.
Newman, using the method set forth and exemplified in our
former report on pages 7, 8, 9 and 10.
There is· no logical basis for computing the bills for en~rgy
<>n the supposition that the. pumps are operating at 50 r. p. ~·
when they have been operating around 40 r. p. m., and to
do so would certainly make the bills higher.
We do not recall any provision in the contract which could
be construed so as to allow of computing the bills in the above
manner.
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THE FILTER PLANT.

While the plant, so far as its main features is concerned,
is in ·excellent condition, there are a number of minor matters
which need prompt attention, to insure the proper control
necessary for reliable :filtration, and to safeguard the .health
of the Town.
The main trouble is in the controls, which are just as necessary to the safe operation of a :filter plant as the. controls on
an automobile a.re to its safe and efficient operation.
The lo.ss of head ,qttage, the rate of flow gauge and the
chemical orifice boxes have been allowed to get out of commis..
sion, which results in the plant having to be operateJ by
guess work.
The loss of head gauge indicates, in the only practicable
manner known, when the clogging of the :filter has ·reached
a point when the :filter should be washed.
If the intervals between washing are too great, the rate
of filtration is reduced, and the. pumps have to be stopped until
it can catch up.
. If the interval~ between washings are too short, there is
a great waste in filtered water used in washing. This water
has had chemicals applied to it and bas already been pumped.
The rate of flow gauge shows at what rate in gallons per
day the plant is filtering water.
: If less than 360,000 gallons per day, you are not keeping
up with the rated capacity of the pumps.
If more than 360,000 gallons per day, you are exceeding the
capacity of the filter to do efficient filtering.
. When the chemical orifice boxes are not in commission,
you have no regular or certain way of knowing how fast
the chemical solution is being fed into the water, and there
is constant danger of getting more alum into the water than
the natural alkalinity of the water can neutralize. In such
~n event you 'vould be drinking a weak solution of alurn1.
'vhich is quite injurious to health.
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By making very frequent tests with the test tubes pro-vided, regulation of the alum may be effected, but the use
of the orifice boxes is a far better and more reliable means
of regulation, and saves making a large number of tests, which
t~~ ·c.Quld be far better employed.
·'flies_e ~ontrols should be placed in commission promptly,
and the operator be instructed as to. the purpose and uses.
It is possible that the City of Richmond may have. a me~hanic out at its :filter plant who is experienced and competent to repair these controls, and it might be well. to take
the IP-atter up with Mr. Whitfield, Director of Public ·utilities.
.
However, the safest and surest way to get satisfactory results is to take the matter up with the manufacturers of this
equipment, the Builders Iron Foundry, Providence, R. L
lt would be well to :find out in advance what they would
send a man down here for, to repair your loss of head gauge,
your rate of flow gauge and your orifice boxes.
They charge a per diem and expenses. It will certainly not
be over $25 per day, and may be as low as $10 or $15 per day.
In any event you cannot afford to run a filter plant .out
of control, as it too seriously touches the health of the community.
Instead of using strings from the floats to the
page 177 } pulleys, we have found that a soft and flexible
copper wire gives satisfactory results and does
not need replacements as often as do strings.
One side of the soda-ash tank is badly decayed, and needs
renewal. Any good carpenter should be able to do this, using
some soft wood, as cypress or ·:white pine ..
The clear water basin should never be left open, and the
drainage from the chorinator should be carried through the
wall in a small hard rubber tube.
THE SYSTEM IN GENERAL.
While we were not requested to look over the condition
of the force main and distribution systeiD.y yet several suggestions will be offered.
The place where the force main is said to have been undermined should be carefully watched for any setting of supports,. and should be kept properly protected from freezing,
which is entirely possible in a pipe as small as 6".
Hydrants should be blown off once each month, and the
movable parts oiled.
There are a number of gate valves on the force main,
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closure of which during a break in the line would prevent
loss of the stored water in town, though considerable water
might be lost before the proper valve could be closed.
A 6" check valve placed on the main just before it enters
town, so set that it would not interfere with pumping, and
yet would not let water run back from the tanks and be lost
through a break in the force main, would be a help.
However, it should be remembered that no consumer who
may be connected to the force main between the check valve
and the pumping plant could get water except when the
pumps are running.

PLANT OPERATION.
While the design of a plant for the filtration of water,
and the various ways for handling and controlling th~ same
with certainty and efficiency is a most highly technical matter, yet the operation of such a plant has been so simplified
that it can be readily learned by a man of good intelligence
and common sense, who is in an attitude where he is willing
to learn.
You have a thoroughly first class pumping and filtration
plant, one so designed and constructed that the river is made
to do all the work, of pumping its own water from the river
to the filters, of filtering the water, and of then pumping it
four miles to town, against the pressure of the water towers
there provided.
However, the river is only a powerful but blind force, and
one which needs competent and intelligent human guidance,
if the work is to be done with economy of energy, with care
of the property, and if the water is to be filtered in a thorough
and efficient manner, to prevent water borne disease from entering the town.
You do not require a highly educated technical
page 178 ~ man to operate the plant, though he should be a
man of fair education.
He should have practical knowledge and experience as to
the handling of pumping machinery.
The State Board of Health will instruct an operative in
the handling of the filter plant, and see that he understands
how to work it, and ho'v to use the test chemicals provided
for this purpose.
The operative should not be too young or too old to be
willing to learn.
He should be an energetic and faithful man, who can be
relied upon thoroughly at all times to do his full duty and
cheerfully.
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It is true that such a man cannot be had fo.r very low
wages, nor is it necessary to have an unusually high priced
man.
It is certainly not good business to entrust the operation
and care of such valuable property, and to trust the health
of the Town to any but a thoroughly competent and efficient
man, in whom you have full confidence.
At first the plant was operated in an intelligent and efficient manner, but its present condition shows that for some
time this has not been the case, the former operative h~;tving
be-en away for some time.
It is very desirable that the Town provide a suitable cottage for the operator, near the plant, the same to be in telephone communication with the Town, in case of emergency.
It is also most important that the operator give his time
to the plant, be always in close touch, and never absent at
all when the plant is being op_erated.
Various emergencies may arise in 'vhich the absence of
the operator might cause great property damage, and interruption of the plant for many days while repairs are being
made.

AN AUXILIARY PUMPING PLANT.
Because of the fact that freshets, of greater or less magnitude, are apt too occur in the river, and that with a rise
of water the effective head operating the turbine wheel is reduced, the available power is reduced in the same proportion.
The effect of this will be to cause the slowing down of the
wheel, with consequent .reduction in the amount of water
which it can pump.
At first, when the 'vater consumption was not as great as
it is now, the two water towers would hold enough reserve tQ
take you over several days of reduced pumping capacity, or
possible through the duration of the flood.
Manifestly, at this time, with a larger water consumption,
your chance of getting through a period of reduced pumping
capacity, is less than formerly.
A large flood, like the one recently experienced~ raised the
river so high as to entirely flood out the hydraulic power
plant, and stop the pumps entirely for some days, also depositing much mud in the penstock, which last, is liable to
happen to any hydraulic plant.
There are only two ways in which a condition
page 179 ~ of this kind may be met, which are as· follows:
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(1) To increase ~he amount ·of elevated storage in the town.
(2) To install an auxiliary pumping unit, independent of
the river. ·
The cost of installing enough elevated storage to take you
through any considerable pe-riod of interruption would be too
great.
It would '00 much more feasible to install an auxiliary plant,
which could be operated as long as necessary, or until any
period of interruption was terminated.
.
These matters were called to the attention of the former
Council by our firm, and they had us to prepare plans for
such an auxiliary plant.
It would seem to be the part of prudence that such a plant
be built at the earliest moment that you can arrange to finance
it, particularly since the estimated cost is not great.
You will doubtless be able to find these plans among the
records of the Town..
In case they cannot be found, we have the original drawings, and could get you up other sets of blue prints at small
··
cost.
The construction of such a plant and the equipping of the
same should by no means be entrusted to contractors, or to
machinery men who have something to sell, and to whc;>m the
best interests of the Town are of no consequence.
It would save money, and insure that you get the value of
what you do spend, to have a competitive letting of the work,
and the construction of the work and the inspection of materials done by an independent engineer, who specializes in
water works construction.

SETTLEl\IIENT OF BACI( WATER BILLS.
It should be borne in mind that the rates which you pay,
nominally for power, include, also, the use of the water at the
mill (it being the cheapest place where it could be reached),
and also tlie use of the land upon which the plant is placed.
Considering what the price paid includes, you are getting
water at a very reasonable rate.
However, it is of the utmost importance, in fairness to both
sides of the question, that the amount due each month should
be properly obtained.
The matter of repairing the pressure gauge, so that it will
not over register, and then of keeping the pump at constant
speed, and keeping two hour interval records, is not necessary,
in order to get results which will command the respect of both
sides.
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Even if you get all these matters in such shape as is desirable,. at an early date, the fact remains that you have been
paying for water by the readings of a gauge which is over
registering, and doubtless has been for a. long time.
It is not likely that this defect in the gauge ocpage 180 ~ curred suddenly, but that it was the result of the
causes already pointed out, and extending over
a long period of time.
·
Any settlement of this matter would have to be by compromise with Mr. Newman.
If there are any matters which we have not succeeded in
making clear, please call on us to explain the same further.
Most sincerely,
THE AMBLER ENGINEERING COMPANY,
By (Signed) J. N. AMBLER,
President.
page '180
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EX. E. T. D. #1.

Jan. 28th, 1929..
Mr. E. W. Newman,
Ashland, Va..
Dear Sir:
Enclosed herewith yon will :find copy of Mr. Ambler's report dated Jan. 19th, 1929, relating to the method of computing charges for power furnished the Town af Ashland
under the contract, Also copy of resolution adopted by the
Board of Water Commission at a call meeting held on Jan.
24th, 1929, together with a bill for the amount of refund due
the Town of Ashland.
From t~e statement you will note that :five years and eight
months, ·Feb. 1923 to Aug. 1928, inclusive, sixty eight bills
which have been paid, have been computed as a whole, showing that during that period you have received $6,800.00 as
a minimum and $1,789.21 as excess, making a. total of
$8,589.21.
The amount paid for excess power, $1,789.21 divided by
$0.02 per H. P. I-I., rate for excess, will equal89,460.5 H. P. H.
excess -charged for. Amount paid for contract power,
$6,800.00, divided by $0.025 per H. P. I-I., rate for contract,
will equal 272,000 H. P. H., contract charged for. 89,460.5
plus 272,000 equals 361,460.5 H. P. H. charged for at 12.52
H. P. H., rate used in computing power consumed, equals
28,838.7 thousands revolutions.

/
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· Now to compute the amount that should have been charged
-28,838.7 thousands revolutions by 11.63 H. P. H. per 1,000
revolutions equals 335,394 H. P. H. consumed in five years
and eight months. 335,394 minus 272,000 H. P. H., minimum
contract, equals 63.394 H. P. H. excess actually consumed.
63,394 H. P. H. at $0.02, rate for excess, equals $1,267.88
amount that should have been billed. Deducting the amount
of excess that should hav~ been billed, $1,267.88 from the
amount that was billed, $1,789.21, shows an overchare of
$521.33, plus overcharge of $28.48 for Sep. Oct. Nov. Dec.
bills, making a total overcharge of $549.81, minus bills still
unpaid for Sep. Oct. Nov. and Dec. $481.03, leaves an overeharge still due of $68.78.
page 181 } The position taken by the Board of Water Commission is that the excess should be computed on
basis of 11.63 H. P. H .. per 1,000 revolutions, instead of 12.52·
H. P. H. per 1,000 revolutions, and the Board believes that
this position is justified and sustained by 1\lr. Ambler's report, inasmuch as he states : ''Inasmuch as it is not necessary
to -operate at 50 r. p. m., and no obligation that we know
of exists that ·you should do so, it- would be prudent to confine your operations to 40 r. p. m. It is of the utmost importance that the pump be kept clos-e to the speed adopt~d,
at all times, else there is no 'vay of estimating the amount of
energy used.''
Jan. 28th, 1929.

MR. E. W. NEW1\1:AN #2.
''There is no logical basis for computing the bills for energy
on the supposition that the pumps are operating at 50 r. p.m.
when they have been operating around 40 r. p. m., and to
do so would certainly make the bills higher. We do not recall any provision in the contract which could be construed
so as to allow of computing the bills in the above manner."
Therefore, the Board of Water Commission, of the To'vn of
Ashland, respectfully request that you accept the adjustment
in full and complete settlement of all claims up to and including December 1928, on this basis, and either send your
check for $68.78 or authorize them to deduct this amount from
your January 1929 bill.
The Board also wishes to respectfully call yout attention
to that part of their resolution adopted on January 2-!th,
copy of which is enclosed herewith, that in future all bills
"rill be computed on the basis of 11.63 H. P. H. per 1,000
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revolutions so long as it is prudent to operate the
pumps at 40 r. p. m.
The Board appreciates the fa.ct that the method
which has been used, in computing the charges for excess
power used, would be correct and proper provided, however,
the pumps could safely be operated at a speed of 50 r. p.m.,
but since it is a fact, well established, that the pumps have
be.en operated, and maintained, a speed of from 38 to 40 r. p.
m., which is recommended as safe and prudent by Mr. Ambler,
it is just and fair, both to you and the Town, tha.t the computation for ~excess power consumed be made of this basis .
. Trusting that you will a,pprciate the position taken, and
realize the Board is only seaking to establish and maintain
what they believe to be a just and equitable basis upon which
to compute the proper charge for tpe power consumed, we
page 182

~

are.

Yours very truly,
BOARD OF WATER COMMISSION.
By ...•.....•.......•............... '
Chairman.
page 183 f

.Jan. 28th. 1929.

:Mr. E. W. Newman, Dr.
To The Town of Ashland, Water Department.
To Overcharge for Excess Power for 5 years, Feb. 1923 to
Dec. 1929. Inc.
Min.
Excess
Total
Bills as rendered for 68
months Feb. 1923 to Aug.
1928, Inc.
36,800.00 $1,789.21 $8,589.21
Bill rendered for Sept. 1928
100.00
31.30
131.30
" Oct. 1928
100.00
. 27.84
127.84
"
"
"Nov. 1928
100.00
10.14
110.14
"
"
" Dec. 1928
100.00
11.75
111.75
"
t(

Total

$7,200.00 $1,870.24 $9r070.24

Bills as shpuld have been
rendered for 68 months,
Feb. 1923 to Aug. 1928
$6,800.00 $1,267.88 $8,067.88
Bill for Sept. 1928
100.00
23.40
123.40

~·
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" Oct.. 1928
" Nov. 1928
"'Dec. 1928
Total

100.00

167

20.19
3.74
5.22

120.19
103.74
105.22

$7,200.00 $1,320.43

$8,~20.43

1oo·.oo
100.00

Total amount as charged
Total amount as should be charged

$9,070.24
8,520.43

Total amount of overcharge
Less amount due for Sep. Oct. Nov. Dec.

$ 549.81
$ 481.03

Total amount of refund due the Town

$
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68.78

EX. E. T. D. #2.

J a.nuary 31, 1929.
The Board of Water Commissioners,
Ashland, Virginia.
Gentlemen:
· Mr. E. W. Newman has referred to me his controversy
with your Board regarding the payment for power furnished
to the Water Works of the town of Ashland.
The .contract of J nne 20th, 1922 between Mr. Newman and
your Board provides, that all power bills shall be settled
monthly, on or before the 20th of the month, for the power
used. during the preceding month.
Under the terms of this contract, the Town is now in arrears
as to the payment of power bills for the months of September, October, November and December 1928, in the amount
of $481.03 plus interest from their respective due dates.
After a considerable part of this bill had accrued and remained unpaid without explanation, Mr. Newman was requested to appear before your Board and upon doing so, was
informed that he had overcharged the town, because his water
wheel would not operate your pump~ at fifty revolutions
per minute (their normal capacity) and that forty revolu~
tions per minute was the maximum speed at which the water
wheel was capable of operating the pumps thereby, causinp:
the pumps to work at a low efficiency, resulting in a loss of
power to the Town, and that Mr. Newman was responsibl(lt
for this loss.
, Since the above occurrence, Mr. Newman has received your
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letter of January 28th, stating that he has overcharged the
town in rendering bills for power furnished at fifty revolutions
per minute (the normal speed for which your plant was designed, and at which speed you claimed his wheel would
·not. drive your pumps) whereas, you have elected to operate
your pumps at a lesser speed.
From the report of your engineer, furnished with your letter, it would appear, now, that you not only do not
page 185 ~ adhere to the first reason assigned Mr. Newman,
but, also, that you are not in accord with the views
of your engineer.
You should realize that unless you have lived up to your
part of. your contract, you are hardly in a position to ruake
claims against Mr. Newman, and inasmuch as you, in your
letter admit that you have breached your contract by nonpayment of power bills, you will readily understand that Mr.
Newman is not willing to go into this matter with you until
his past due bills have been settled in full with interest.
This is, therefore, to advise you if your past due account
of $481.03 with interest from the due date of the several
items is paid within five days from the date of this letter,
that Mr. Newman will be willing to confer with you and make
an investigation as to the propriety, if any, of your claim.
This is also to further advise you that unless the aforesaid past due account with interest is settled within the above
mentioned five d~ys that Mr. Newman will serve notice on
you that the power for your pumps will be ·cut off within a
specified period of time for non-payment of power bills.
Yours very truly,

GEORGE E. HAW.
GEO. E. HAW.

GEH/MVB
page 186
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EX. E. T. D. #3.
TOWN OF. ASHLAND.
February 2,. 1929.

Mr. George E. Haw,
Attorney at Law,
Travelers Building,
Richmond, Virginia.
Dear Mr. Haw:
· We wish to acknowledge the receipts of your letter of

,./
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January 31, 1929, in regard to the controversy between J\1r.
Newman and this Board in reference to the proper method
of computing the power consumed by the Town in the operation of its water works.
Without attempting to answer in detail the various statements made in your letter, we wish to say that we do not
feel that there is a correct understanding on the part of Mr.
Newman or yourself with reference to the contentions of the
Board. At no time has the Board attempted to hold Mr.
Newman responsible for the failure of the pumps to operate
at fifty revolutions per minute, but all that the Board has
contended is that the pumps have not been operating at that
rate. It is true that in one of the discussions had between
Mr. Newman and the· Board, Mr. Melton, the Manager of
the Water Works, did say that he did not think the 'vater
wheel would operate the pumps at fifty revolutions per
minute. This statement was made because he had not been
able to get the pumps to operate at that rate. However,
all this is aside from the main question.
There is no obligation on the part of the Town to operate
the pumps at fifty revolutions per minute under normal conditions. In fact, the Town can operate the pumps at such
speed as it may see fit, excepting only in the case of a scarcity of water, and the number of revolutions that the pumps
make is involved solely for the purpose of determining the
amount of power that is actually consumed by the Town.
The sole purpose and object of the Water Compage 187 ~ mission is to determine exactly the amount of
power that it has consumed a.nd to pay Mr. Newman for it. You can readily understand, however, that when
the Board feels that it ltas paid 1\tir. Newman for more power
than it has actually consumed, it cannot pay the bills t)lat
have been presented to it by him.
We do not exactly understand Mr. Newman's position with
reference to the claim on the part of the Board that the Town
has been overcharged, becuase we understand that Mr. Newman is willing to meet and confer with the Board, with the
view of arriving at the correct amount which may be due him
and yet he wants the Board to pay him the $481.03 with interest, when, according to your letter, it is not claimed that
we actually owe that amount. It appears that he has fixed
an arbitrary amount which he says the Town must pay,
regardless of whether it owes it or not, and then after the
Town shall have paid it, he will be willing to confer with
the Town, and if it then appears that the Town has paid
:r;nore than it owes him, he will refund it. This, we cannot

.--
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·understand, because it does not seem to us that Mr. Newman
should expect us to pay him more than is due him and then
let him refund it to us.
The position taken by us in our letter of January 28, 1929,
is sound, we think, and we see no reason why we should depart from it. However, if Mr. Newman really feels that we
have incorrectly computed the amount of po,ver which the
Town has consumed, we will be glad for him to point out to
us wherein we are in error; and if we owe him for any more
power than the amount set forth in our letter, we will be
glad to pay him for it.
We may state further that we will be glad to call a meeting of the Board for the purpose of having yon and Mr.
Newman appear before it, if you desire, or you may take it
up with the Council of the Town of Ashland, which meets
on Thursday, February 7, 1929, and to which we expect to
refer the entire matter.
In conclusion, we may say that we see no reason
page 188 ~ why Mr. Newman should feel that it will be necessary for him to cut off the power from the Town
pumps, and we cannot believe he will do it. We say this
without regard to the legal rights of the parties, about which
we are not advised, but as a practical proposition, we know
that it is not necessary to put the Town and its citizens to·
such a great inconvenience as will necessarily be caused by
such action on his part, merely to collect this money. The
Town is solvent and not only desires to pay all of its just
obligations, but it can be made to do so.
We sincerely trust that the Town and Mr. Newman may
be able to · effect a settlement of this matter that will be
entirely satisfactory to all parties, without any inconvenience,
tro~1ble or hard feeling.
. .
Yours very truly,
CHAIRMAN.
page 189}
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E. T. D. #4.
July 17th, 1930.

Mr. E. W. Newman,
Ashland, Virginia.
Dear Mr. Newman:
Your letter of July 12th, in which you said that owing to
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the low stage of the river, it is necessary that the· water
wheel operating the Town's pumps should be operated at
its rated speed in order to get economical operation, was
presented to the Board of Water Commissioners at its regular monthly meeting on last night by the Clerk.
The Board has directed me to say to you that it will forthwith use due diligence to operate its pumps at their rated
speed in order to meet the situation which you have mentioned.
In this connection, the Board desires to call your attention
to the provision of the contract to the effect that if the supply
of water and power shall become insufficient for both the purposes of the said Town and the operation of your mill, then
the Town and you shall share equally in the supply of power
and to say that as long as there is any scarcity of water,
the Board will expect you not to use any more power than
the Town uses.
We know that both you and the Board will use every effort
to conserve the water supply so far as possible, and we sincerely trust that by doing so a situation whereby either the
Town's water supply or the operation of your mill will not
be seriously affected. ·
We will be glad if you will write us just what you think
the situation requires and to what extent you propose to use
the power, so that we may govern our actions accordingly.
Yours very truly,
CHAIRMAN.
ETDeJ:F
page 190}

Richmond, Va.,
June 12, 1933.

Mr. George E. Haw,
Travelers Building,
Richmond, Virginia.
Dear George:
You are hereby notified that on June 16, 1933, I will apply
to the clerk of the Circuit Court of Hanover County for a
transcript of the record, in the case of the Town of Ashland
vs. E. W. Newman and Mary D. Newman, his wife, preparatory to filing a petition for an appeal from the final decree
to the Supreme Court of Appeals of Virginia, and that I shall
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ask the clerk not to copy Exhibit No.1, filed with the answer
and cross,..bill into the record for the reason that this· exhibit is an exact copy of the Exhibit B, filed with the bill ..
Yours very truly,.
(Signed) ANDREW J. ELLIS,
Counsel for the Town of Ashland ..
· AJE:RS

- Receipt of the above notice is hereby acknowledged this 12th
day of J nne, 1933.

GEO. E. HAW,
Counsel for E. W. Newman and Mary
D. Newman.
page 191 } State of Virginia,
County of Hanover,

~o-wi:t:

L, C. W. Taylor, Clerk of the Circuit Court for the County
of Hanover do hereby certify that the foregoing is a true
copy of the Record and Judicial Procedure in the suit of
The Town of Ashland vs. E·. W. Newman and Mary D. Newman, his wife; and I further certify that due notice of his
intention to apply for such transcript was given by Counsel
for the Plaintiff to Counsel for the Defendants.
Given. under my hand this 24th day of June, 1933.

C. W. TAYLOR,
Clerk of the Circuit Court for the County
of Hanover.
Clerk 1S Fee, $40.00.

A Copy-Teste:
:M. B. W.ATTS, C. C..
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