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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 1992

A. E. HARRIS, SELDEN S. HARRIS, WILLIAM J. HAR
RIS, HATTIE TINGLEY HARRIS, JAMES MADISON
HARRIS, JR., LUNETTE H. GH/LESPIE AND JUI^IA
H. HARRIS,
versus

CITIZENS BANK & TRUST COMPANY, A CORPORA
TION, w ITS OWN RIGHT AND AS EXECUTOR OF
THE LAST WILL AND TESTAMENT OF J. M. HAR

RIS, DECEASED.

PETITION FOR APPEAL.

To the Honorable Chief Justice and Associate Justices of the
'Supreme Court of Appeals of Virginia-.
Your petitioners, A. E. Harris, Selden S. Harris, William
J. Harris, Hattie Tinglej'^ Harris, James Madison Harris,
Jr., Lunette H. Gillespie, and Julia H. Harris, respectfully
represent that they are aggrieved by two decrees of the Cir
cuit Court of Nottoway County, one entered on the 21st day

of January, 1936 (Tr., p. 46), and the other entered on tlie
7th day of October, 1937 (Tr., p. 76), in a certain cause pend
ing in the Circuit Court of Nottoway County involving the
administration and settlement of the estate of the late J. M.

Harris, deceased, wherein your petitioners were complain
ants and the Citizens Bank & Trust Company, a corporation,
in its own right and as executor of the last will and testa
ment of the said J. M. Harris, deceased, was defendant.
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From a transcript of the record, submitted herewith, it
will appear that petitioners sustained the following· losses :
(1) $21,482.65 as a result of the g-ross negligence of the execu-:tor in allowing approximately seventy thousand dollars ($70,000.00) worth of stocks listed on the New York Stock Exchange
to remaiR in a marg-in account with a broker from 11ay 4, 1930,
the date of the death of the decedent, until the 21st day of
March, 1932; (2) Five thousand, eight hundred dollars ($5,800.00) as a result of the cxecutoi· holding two hundred (200)
shares of its own capital stock belong·ing to the estate from
May 4, 1930, until April, 1936, without making any effort
\vhatsoever to sell the same; (3) $1,275.00 as the result of
the executor holding fron1 ~lay 4, 1930, until February 5,
1937, seventeen (17) shares of the capital stock of the Woodlawn Development Company belonging to the estate of the
decedent, without making- any effort \vhatsoever ·to sell the
same ; (4) $2,894.91 as a result of the executor paying to itself in its own right, on April 20, 1936, a note on which the
decedent was endorser, and from which the estate had been
released by extensions and renewals granted to the ·maker
and which note \vas also barred by the statute of limitations;
(5) $2,050.00 (subject to a credit of $400.00), paid by the
executor to itself on January 21, 1933, upon a note on which
the decedent was endorser and from which his estate had
been released by failure of the holder to g·ive notice of dishonor, the note containing no waiver of notice; and (6) various and sundry s1naller amounts as a result of other negligent acts of the executor, making a total loss of thirty-five
thousand, four hundred and nineteen dollars and fifty-six
cents ($35,419.56) (with interest) which the estate sustained
as a result of the negligent and wrongful acts of the executor.

PROCEEDINGS IN TI-lE COURIT BELOvV.

J. ~L Harris, better known as ''Captain Harris", long
prominent in the political and civic life of southside Virginia,
departed tliis life on ~iay 4, 1.930. On May 7 appraisers· of
his estate were duly appointed and on the 29th the estate was
appraised at eig-hty-six thousand, three hundred and fortytwo dollars and twenty-nine cents ($86,342.29). This appraisal was accepted by the executor as a correct inventory
and appraisal of the personal estate of the decedent (Tr., p.
120) It was examined by the Commissioner of Accounts on
the 12th day of August, 1930, and was filed in the clerk's office of ·Nottoway County and admitted to record on August
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19th. The executor having failed for approximately five
years to file with the Commissioner of Accounts, as required
by law, any account whatsoever of its transactions, the heirs
of the decedent, in April, 1935, filed their bill for the purpose of compelling the executor to render an accounting and
to charge the executor 'vith the losses resulting to the estate
frotn the neg·lig·ent management of the estate (Tr., pp. 1-12).
The executor filed an answer denying the allegations of the
bill and asserted that none of the heirs (excepting A. Epes
Harris) had any interest in the subject-matter of the suit,
because they had executed and delivered a good and sufficient deed conveying all of their interest in the estate to A.
Epes Harris, and alleged further that A. Epes Harris had entered into a compromise agreement and settlement with the
executor under date of December lOth, 1934, and that this
agreement precluded him from asserting against the executor the clahns set forth in the bill (Tr., pp. 13 to 20). The
executor also filed a plea setting up the compromise agreeInent, and alleged that this agreement constituted a complete
discharge of the executor from all. rna tters and thhigs alleged
in the bill. The plea further alleged that the executor had
filed its bill for specific performance of the compromise agreenwnt and the court was asked to dispose of the issues raised
in the suit for specific performance before proceeding with
the suit brought by the heirs ag·ainst the executor for the recovery of the losses sustained by the estate. on account of
the neg·ligence of the executor ( Tr., pp. 20 to 22}. The heirs
filed their replication to the plea of the executor in which
they denied the execution and delivery of any completed and
binding· agreen1ent to compromise the differences between
them and the executor, and asked that the issue arising on
the plea and the replication be submitted to the determination of a jury, as provided by Section 6121 of the ·Code, and.
that the issues of negligence be submitted to a jury as provided by Section 6246 of the Code ( Tr ., pp. 28-29). Code,
.Section 6121, provides that ''a plaintiff in equity may take
issue upon a plea and either party may have such issue tried
by a jury". Section 6246 provides for the trial of issues
out of chancery.
On the third 1\![onday in April, 1935, the bank, in its own
right and as executor, filed its bill ag-ainst A. E. Harris and
his wife, for specific performance of the compromise agreement (Tr., pp. 29 to 40); and on the 17th day of June, 1935,
A. E. Harris and his wife filed their plea of the statute of
parol agreements to this bill, denying the existence ~f any
completed agreement in writing (Tr., p. 41).
1

1
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~on September 12, 1935, the Citizens Bank & Trust Company filed its replication to this plea, reiterating its charge
that A. Epes !farris did enter into a completed, binding compromise agreement in writing forever settling the 1natters
and things in controversy. Sundry depositions were taken
on behalf of the respective parties and the causes were partly
heard tog·ether on the 13th day of January, 1936 (Tr., pp. 4445). Upon this hearing counsel for the executor, apparently
for the purpose of avoiding a jury trial, made a motion for
leave to withdraw the plea which it had filed in the suit
brought ag·ainst it by the heirs of Captain Harris. Counsel
for the heirs resisted the motion and insisted upon submitting
to a jury under Section 6121. of the Code the issue of whether
or not the c01npromise agreement was signed and delivered
by A. E. Harris as a completed and binding agreement. The
jury which had been summoned was excused from further attendance, and the court, without passing upon either of the
motions, proceeded to have counsel read to the court the depositions taken in the cause. The reading of the depo~itions
was continued fron1 day to day until the 16th day of J anuary, 1936, when the reading was completed. On the 17th
day of January, 1936 (Tr., p. 45) counsel for the heirs
renewed their motions to submit to a jury, under Code,
Section 6121, the issue in connection with the alleged compromise agreement and to submit to a jury under Code,
.Section 6246, the issues of negligence charged against the
executor. The court again, without passing upon these motions, directed counsel to proceed with the legal arg·ument
on all questions involved in the case and this was accordingly
done (Tr., pp. 44 to 45).
On the 21st day of January, 1936, the court entered a decree, deciding, among other thing·s (1) that the executor was
not entitled to have the compromise contract specifically enforced, and that its bill brought for tlu~,t purpose be dismissed; (2) that the executor had ''performed its duty as
executor as a reasonably prudent person and is not liable
to the complainants upon the alleged charges of negligent
conduct"; (3) that the two causes be refetred to Cmnrnissioner "\\Tilliam Robert Jones to take an account of the assets
and liabilities of the estate in the hands of the executor and
what they were worth and to take an account of the transactions of the executor frmn the date of its qualification to
the date of the decree (Tr., pp. 46, 48).
~On the 12th day of 1\i[arch, 1936, before the execution of
the de.cree by Mr. ,Jones, the causes were referred to W. E.
Nelson to take substantially the same accounts. By this decree it was provided that if any questions of law should arise
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A. E. Harris, et al., v. Citizens Bank & Trust Co., etc.

5

in connection with taking the accounts, they should be reserved for the consideration of the court, and the Commissioner was directed to report .all facts pertinent to any such
questions. Leave was given to the parties in interest, or
either of them, to take such further testimony as to them
Inight seem proper, and the special master was requested
to consider such testimony as well as that already taken in
the cause (Tr., p. 49).
On the 11th day of June, 1936, the executor filed its bill
of revie,v against A. E. Harris and Louise 0. Harris to so
much of the decree of the 21st day of ·January, 1936, as declined to specifically enforce the compromise agreement ( Tr.,
pp. 50, 51, 52).
On the 3rd day of March, 1937, A. E. Harris and Louise 0.
Harris :filed their demurrer to the said bill of review ( Tr .,
p. 53).
On the 14th day of ~lay, 1936, ,V. E. Nelson, having declined to serv~ as Commissioner, his resignation was accepted
and the causes were referred to Copeland E. ~dams to take
the same accounts (Tr., p. 54).
On June 5, 1936, Commissioner Adams filed his report ( Tr .,
pp. 55 to 63).
It appears from this report, muong other things, that the
Commissioner listed as an asset of the estate an account alleged to be due the estate by A. Epes Harris amounting to
$7 ,809.12, consisting of principal and interest of a debit balance in a margin account A. Epes Harris had with Scott &
Stringfellow, stockbrokers, which was endorsed or guaranteed by J. 1\t Harris in his lifetime. A. E. liarris filed an exception to this action of the Commissioner upon the ground
that the claim w·as barred by the statute of limitations and
the further ground that he had been released and discharged
from all liability under the terms of paragraph 9 of the decedent's will 'vhich is as follows:
'' 9. Except as herein otherwise provided, I hereby release
each and all of my said six children from any and all liability
and accountability to my estate for any loan or loam:;, advancement or advancements and endorsement or endorsements, which I have heretofore made to or for them, or any of
them, except and unless such loan or loans, advancement or advancements and endorsement or endorsements are evidenced
or represented by notes or bonds." (T. R., p. 74, Exhibit
''copy J. M. Harris' will"~)
The Commissioner reported, as a basis for commissions,
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receipts by the executor in the sum of sixty-five thousand,
three hundred and fifteen dollars and seventy-two cents ($65,315.72), whereas, in fact, such receipts amounted to only
thirty-eight thousand, two hundred and seventy-nine dollars
and eig-hty-eight cents ($38,279.88); the difference between
the two figures being the amount received by Scott & Stringfellow and by them applied to the indebtedness of the executor. The heirs duly excepted to this finding of the Commissioner ( Tr ., p. 65).
The Commissioner allowed as a proper disbursement by
the Executor the sum of two thousand, eight hundred and
ninety-four dollars and ninety-one cents ($2,894.91) paid out
by the executor on the 20th day of April, 1936, to take up a
note signed by R. L. Harris, dated March 6, 1930, due May
5, 1930, the original of which was endorsed by Captain Harris in his lifetime, but from which his estate had been released by reason of renewal!:! aEd extension of payment by
the holder without the consent of R. L. !farris or the executor. The heir~ excepted to this finding of the Commissioner
on the ground that the estate had been discharged from all
liability by the renewal and -extension and because the original obligation was barred by the statute of limitations at the
time of the payment ('~rr., p. 66).
The Commissioner also allowed to the Executor as a proper
disbursmnent the sum <?f two thousand and fifty dollars ($2,050.00), whieh was paid by the executor on January 21, 1933,
to take up .a.note dated }[nrch 20, 1930, executed by B. E.
Cobb, Jr., endorsed by .J. ~L 1-Iarris, in his lifetime, payable
forty-five (45) days after date, from which the estate had
beeri released. It appears from the recot;d that this note cli.d
not waive presentment, protest or notice of dishonor; that
it was not presented to the maker for payment; was not protested and no notice of dishonor given, as the law requires."
Exceptions were duly filed to this action of the Commissioner
(Tr., p. 66). There were other findings of the Commissioner
which were duly excepted to, which are not material in this
connection (Tr., pp. 66, 67).
The causes came on again to be heard on the 29th of September, 1937. Upon this hearing· the heirs filed a joint peti-.
tion setting forth .Section 9 of the will, providing for the release of the testator's children from any and all liability
and accountability to the testator's estate for any loans, advancements, endorsements, etc., made by the decedent for
them during· his lifetime, and praying- for the enforcement
of this provision of the will, and that the heirs be accordingly
released (Tr., p. 74). Further arg·ument was had on the various questions involved, and the ca~e was continued until
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the 7th day of October, 1937, when a final decree was entered,
setting forth the following· de~isions of the court:
(1) That the executor was entitled to a commission of one
thousand dollars ($1,000.00). ·
(2) That the executor 'vas entitled to credit for the sum
of two thousand and fifty dollars ($2,050.00), disbursed on
January 21, 193~ to take up the note of March 20, 1930, executed by B. E. uobb, Jr., and endorsed by J. 1¥1. Harris.
(3) That the executor was entitled to credit for the disbursement of the sum of two thousand, eight hundred and
ninety-four dollars and ninety-one cents ($2,894.91), made on
.April 20, 1936, to take up a note executed by R. L. Harris,
dated :Niar-ch 6, 1930, due May 5, 1930, and evidenced by certain renewals.
(4) That the executor forthwith mark paid the four notes
of four thousand dollars ($4,000.00) each, executed by A. E.
Harris on January 9, 1926, payable to j, M. Harris and secured by deed of trust on the property described in paragraph
nine (9) of the bill of complaint of A. E. Harris and others
against ·Citizens Bank & Trust Company, and that the executor cancel the notes and mark the deed of trust satisfied, as
provided by law; that the demurrer to the bill of review of
the bank against A. E. Harris and his wife, be sustained and
the bill dismissed; that the petition of the heirs of the decedent, :filed on the 29th day of Septe1nber, 1937, praying for
a release from any and all liability and accountability to the
estate for any loans, advancements or endorsements of the
decedent, be granted, and they were accordingly released and
discharged.
ASSIGNMENT OF ER.RIO·RS.
1. The court erred in holding that the executor had performed its duty and was not liable for the losses resulting
from_its negligent management of the estate and could not
be charged with such losses (Tr., p. 47).
2. The court erred in refusing to direct an issue out of
chancery to try the charge of negligence made against the
executor in the handlino· of the estate (Tr., p. 44).
3. The court erred in l1olding that the executor was entitled
to credit for the sum of $2,050.00 disbursed on January 21,
1933, to take up the note dated March 20, 1930, executed by
B. E. Cobb, Jr, and endorsed by .J. M. Harris (Tr. p. 77).
4. The court erred in holding that the executor was en-
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titled to credit for the sum of $2,894.91, disbursed on April
20, 1936, to take up the note executed by R. L. Harris, dated
March 6, 1930, due l\1:ay 5, 1930, which had been renewed fron1
time to time subsequent to the death of the decedent (Tr.,
p. 77).
5. The court erred in holding that the executor was entitled
to a Commission of $1,000.00 (Tr., p. 76).

First Assignment of Error._
.._

It. is respectfully submitted that the court erred in its decree of the 21st day of January, 1936, in holding that the
executor had performed its duties and was not liable upon
the charges of negligent conduct in the handling of the assets
of the estate. This assignn1ent of error involves!
(1) The conduct of the executor in allowing approximately
$70,000.00 worth of stocks listed on the New York Stock Exchange to remain in a margin account with a broker from the
4th day of ~lay, 1930, the date of the death of the decedent,
until the 21st day of l\1arch, 1932, during which period the
account practically closed itself out.
( 2) The conduct of the executor in holding 200 shares of
its own capital stock belonging to the estate from l\fay 4,
1930, until April, 1936, without making any effort whatsoever to sell it.
(3) The conduct of the executor in holding 10 shares of
the capital stock of the vVoodlawn Development Company
belonging to the estate from April 4, 1930, until February 5,
19<37, without making any effort to sell it.
(4) The conduct of the executor in failing to file 'vith th~
Commissioner of Accoun~s, as required by law, any account
whatsoever of its transactions for a period of approxifuately
five years.
It will conduce to clearness to treat separately each of the
foregoing· charges of ncglig·ence and to state separately the
facts in connection \vith each.
(1) As to

th~

stocks listed on the New York Stock Exchan,qe.

'Vhen Captain Harris died on May 4, 1930, he had an account· with Scott & Stringfello,v, stockbrokers of the City of
Richmond, Virginia. A statement from them discloses that
there was in the· account as of May 5, 1936., stocks listed in
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the New York Stock Exchange of the value (speaking in
round numbers) of sixty-nine thousand, six hundred dollars
($69,600.00) (Tr., p. 281). There was a debit balance against
this account of twenty-thousand, two hundred dollars ($20,200.00), leaving an equity in the account of forty-nine thousand, four hundred dollars· ($4H,400.00) (Tr., p. 281). .A. E.
Harris also had an account with Scott & Stringfellow. His
securities at that time had a value of nineteen thousand, nine
hundred dollars ($19,900.00) against which there was a debit
balance of twenty-five thousand, five hundred dollars ($25,500.00), leaving a deficiency in the account of five thousand,
six hundred dollars ($5,600.00). Captain Harris was guaran-·
tor on this account. .Adding· the five thousand, six hundred
dollars ($5,600.00) to the twenty thousand, two hundred dollars ($20,200.00), and subtracting the two from the sixty-nine
thousand, six hundred dollars ($69,600.00) we have $43,800.00
as the net a1nount whieh the estate would have- received had
this marginal account been promptly closed out (Tr., p. 282).
The foregoing is taken from the testimony of Walter Robertson, of Scott & .Stringfellow, pages 281, 283 of the transcript. Mr. J . .A. Booker, cashier and trust officer of the
Citizens Bank & Trust Company, testified to the same effect
on pages 120 and 123 •of the transcript.
On May 7, 1930, the day after Captain Harris was buried,
the following paper, which was drawn by .Allan Epes, the attorney for the bank, was presented to the heirs for their signature:
''Blackstone, Virginia
l\Iay 7, 1930
''Citizens Bank and Trust ·Company,
· ''Executor of J. l\L Harris, deceased,
''Blackstone, Virginia.
''Gentlemen:
"Feeling that you wo.uld wish to consult and advise with
the devisees and legatees of ,J. l\L Harris, deceased, whose
Executor you are, in the handling of his estate, and realizing
that it will be very inconvenient, if not impossible to get all
of the devisees and legatees present, when needed, we, constituting all of the legatees and devisees of J. M. Harris, have
therefore appointed and do hereby appoint and constitute
R. Logan Harris and A. Epes Harris, to represent us, the
undersigned devisees and legatees of J. M. Harris, Deceased,
in consulting- and advising with you about . the handling ·of
his said estate; and· we do hereby obligate ourselves to be
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bound by any advice or recon1n1endation made to you by said
R. Logan Harris and A. "bJpes I-Ian·is in and about the handling· of said estate, includil).g the sale or disposition of any
stocks, bonds, or other property of said estate.
"Yours very truly,
''W~L J. I-IARRIS,
'' S. S. HARR.IS,
. "A. E.PES HARRIS,

"R. L. HARRIS,
''L1JNETTE H. GILLESPIE,
'' J. 1\f. HARRIS, JR.,
":MRS. J. l\tf. HARRIS, JR.,
"Devisees and leg·a tees of tT. l\L Harris, deceased."
Captain I-Iarris appointed the Citizens Bank & Trust Company, Blackstone, Virginia, sole executor of his will. It contains no suggestion that the executor· advise or consult with
the heirs.
Captain Harris had a son, J. M:. Harris, Jr., who was
addicted to strong drink. The 'viii devises his share of the
estate to his wife, Hattie Tingley :Harris, in. trust for him
and he was given no power or authority whatsoever in connection with the administration of this trust. (.See Exhibit
"Copy J. nL Harris will", par. 7.) 1\1Irs. Harris testified
that she did not Rig·n the paper dated ~fay 7, 1930. Specimens of ·her genuine sig·nature on notes, letters and checks
were produced for purposes of comparison. Counsel for the
bank devised an unique scheme to test her on the subject by
presenting a ca rdboarcl. ·with five or six holes in it through
which her signatures could be exhibited without exhibiting
any part of the document on which the signature appeared.
Under this cardboard a number of specimens of her genuine
signatures were placed along with the signature on the questioned document. There was no means bv which the witness
could determine which was the questioned signature, except
by looking at the signature itself, since every part of the document, other than the signature itself, was hidden from view.
She very promptly pointed out the sig·nature which appeared
on the ouestioned document. She was cross examined in detail with reference to her signature and the difference between the handwriting· on the questioned document and the
handwriting· of her genuine sig·nature. .She explained the diffcrenceg satisfactorily. It is apparent from a reading of her
deposition and from the test conducted that her signature on
the paper of :May 7, 19RO, is not her genuine signature. J. M.

'.~
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Harris, Jr., was not placed on the stand by either side, but
there is sufficient evidence in the record to justify the in- .
ference that he wrote her name on the paper (see deposition
Mrs. J. 1\II. Harris, Jr., pp. 417 to 427 of the transcript).
It is apparent that after the bank secured the paper of
l\Iay 7, 1930, from the heirs, it felt no responsibility whatso·ever in connection with the administration of this large estate. To use a con1monplace expression "it laid down on
the job".
On page 82 of the record, J. A. Booker, Cashier of the
Bank, testified that it was the opinion of the executive comInittee of his ba1ik that "these speculative stocks should be
immediately disposed of and that the estate be immediately
settled". * * * "The executive committee felt unwilling to
carry the account composed of the speculative stocks, realizing the dang·er thereof, and it was suggested during this conference of 1\{ay 7th by the legatees that inasmuch as they
were the only parties directly concerned, that they would be
'villing to giv-e to the bank a paper that would save them
harmless in the event the stocks were not sold at that time".
The paper of ~fay 7th was thereupon executed. This was
the day following the burial of the decedent. The estate had
not then been appraised, and the status of the account with
Scott & Stringfellow was not known.
Those present with the executive committee of the bank
upon the execution of the agreement were R. L. fiarris, A.
1D. Harris, possibly S. S. :Harris and ~J. ~L Harris, Jr. (Tr.,
p. 11.5). On page 116 1\fr Booker was asked if he knew the
purpose of the clause saving the bank harmless and he .answered "I presume that ~{r. Epes inserted the clause to prevent any harm to the bank upon the sale of the securities of
the estate''. He stated further that he felt that this clause
protected the bank altogether so long as the bank followed
or acted in accordance with the advice of Logan Harris and
Epes Harris. He admitted, ho,vever (Tr., p. 116), that the
paper did not givP. Epes and Logan any authority to adnlinister the estate; that it simply g~ve them a rig·ht to consult with the bank in the disposal of the stocks. On page
117 of the transcript, ~fr. Booker said, "I an1 of the opinion
that the paper was signed for the purpose of holding· the
bank harmless in selling of stocks of the estate so long- as
the bank sought their advice". On page 118 Mr. Booker
testified that all that Logan Harris and Epes Harris did was
consult and advise with the bank. On page 119 he testified
that there was nothing in the paper of May 7th that prevented the bank from exercising its own best judgment and
following the advices of its executive committee if the bank
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had determined to do so. On pag·e 120 he testified that instead of executing the will in accordance with his best judgment and that of the execu~ive comtnittee, he followed the.
advices of the heirs, and .that action brought them to grief.
.As we shall presently show, the executor promptly paid off
the indebtedness due Scott & Stringfellow and thereby released the stocks from the lien of the pledge, but left them
with the brokers untill\1arch 17th when the executor borrowed
$19,500.00 from the brokers and again pledged the·
stocks in a n1argin account as s·ecurit'y. Within about a
month after the pledging of these stocks to. secure this lean
the brokers commenced to call for margin and a controversy
arose between the· bank, the brokers, and the heirs, as to who·
was to supply the margin money. On l\iay 21, 1931, Logan
Harris wrote the bank= '' Epes is here and he says he cannot raise the money, and now I am not in position to do soalone'' (Tr., p. 132). l\1r. Booker was thereupon asked the
following questions,. to wll.ich he g·ave the following answers:
'' Q. So, then, that was the end of their advices about continuing to carry fhe account, they having expressly stated
that neither of them were in position to protect the account t
"A. Yes.
·
'' Q. And that is what date·?
''A. l\1ay 21, 1931.
'' Q. And you continued to carry the account until April
28, 1932, approximately a year long·er?
''A. That is true, and during that interim behveen 1931
and 1932, just such stocks were sold as would keep the account within the marginal requirements until about' March,
1932, there was only a sufficient amount left with which to
pay the debit balance of Captain Jiarr·is and the debit balance
of A. E. Harris, together with a few unpaid accounts.
'' Q: .And then you sold the stocks upon your own judgment
and own direction, didn't you 1
· "A. 'There was nothing else to do. We never received any
further co-operation from the boys.''
·
Mr. Booker wrote the brokers under date of l\fay 21, 1931,
as follows:
''With these facts before me, I see nothing left to do but.
to close the account and you have our authority to dispose
of all or just as much as you wish to cover the required mar. g-in. If you think wise, you may sell as many of the stocks
as you wish or the entire amount if you think best, for it
seems that the boys have nothing with which to protect the
account, or· else they appear un,~lling to do so.''

•
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'' Q. So, then on May 21, 1931, you discovered that neither
R. L. Harris or Epes Harris were able, or were not willing,
to protect the account any further, didn't you 1
''A. Yes, sir.
''Q. And you freely advised ~lr. Walter lWbertson, of
Scott & Stringfellow, to sell1
''A. Closing out such stocks as he thought wise to protect
the account, or if it was his judgrnent, to close the account.
'' Q. You had gott~n to the point where you were not following the advice of Logan and Epes Y
''A. They were either unable or unwilling to protect the
account.
"Q. Why did you leave the matter to Walter Robertson to
'sell as many of the stocks as .you wish or the entire amount
if you think best', instead of using your own judgment? You
were free at that time to sell all of the stocks, were you
not?
''A. We were not getting any co-operation at that time apparently, and we left the matter largely with Walter, who
was a close friend of the boys and a former friend of the
president.
'' Q. The question is : You did submit the 1natter to his
judgment to sell as many of the stocks as he wished, or the
entire amount, if he thought best for the protection of the
marginal account f
''A. Yes.
'' Q. You still continued to carry the marginal account unless his judgment was to the contrary, didn't you?
''A. Yes, in the meantime keeping R. L. Harris and Logan
·Harris advised of it.
"By Mr. Gravatt: R.. L. Harris and Epes, you mean, don't
you?
''Witness: Yes, R . .L. and Epes Harris.
"Q. But you had stated that they were unwilling or unable to protect the account~
''A. I think that the correspondence will show that.
'' Q. So, then, you did not take a definite stand in your own
judgment and proceed to liquidate the assets of this estate
even after you were advised by both Epes and Logan that
they were unwilling or unable to do anything, did you?
"A. Yes.''
On page 147 of the transcript, 1\t[r. Booker testified that
the executor was anxious to secure protection in case it
should follow the advice of the heirs and sustain a loss; hence
the paper of ~lay 7 was secured.
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Mr. R. W. ~!anson, Jr., one of the directors of the bank and
a member of the executive comm.ittee, testifying for the bank,
stated on page 179 of the transcript that "the bank required
a guarantee frmu all the heirs to let them go along and act
as they saw fit. They had this paper drawn up and signed.
That is my idP.a of that.'' 3 * * ''Well, in case we wanted to
go ahead and sell anything and they come in and objected
and we were to hold off by granting them that wish. If anything later turned up, the bank would not be held responsible,
you know." Upon being ren1inded that the will did not vest
in any of the children any voice in the administration of the
estate, and that the bank was appointed sole executor, Mr.
1\{~nson said: "·well, the bank, as I say, was left Executor
of Captain Harris' estate. I don't know why the sons were
not to take any part in it. They secured this paper from them
because they were afraid the bank would not agree with every~
thing they wanted to do. It took the paper to protect themselves" (Tr., p. 183). His attention 'vas called to t:P.e fact
that Captain Harris died on l\iay 4th; was buried on May
6th, and the paper was signed on ~fay 7th, and that there was
no time for any conferences or discussions, or for the heirs
to be raising any objections, or for the bank to decide upon
any definite policy, and he answered "the bank had not de~
cided to do anything at that time definitely" (Tr., p. 185).
Upon being· asked if the bank took the view that it could fol~
low the advices and recomntendations of Epes and Logan
Harris, reg·ardless of what they were, or how unsound they
were, or how neglig·ently they wanted to proceed, and be re~
lieved of all responsibility, ~1.r. ]\{anson answered "I think
the bank had that privilege to accommodate them if they saw
fit" (Tr., p. 187). Upon being asked "then after all it was
left to the bank as to whether it would follow the advices of
the heirs or its own judgment, wasn't it", he answered, "I
do not think we followed the advices of the heirs all along.
I think the records will show that". ( Tr., p. 188). And on
the same page, he said:· "I do not think we would have followed it (meaning the advices of Logan and Epes H~rris) if
we thought it 'ras too dangerous. In other words, we would
-not follow the course if we thought it was not right.''
1

1\fr. R. F. Dillard, a director of the bank and also a member of the executive committee, was asked this question in
reference to the paper of 1\{ay 7th:
"Speaking as of the date that this paper was signe'd and in
view of subsequent history, can you say whether or not you
gentlemen preferred the judgment and advice of the heirs
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from the beginning, or preferred to handle the matter exclusive of their jurlooment in the matter?"
and he answ,ered, "I can't say" (Tr., p. 207).
On page 208 he 'vas asked:
"Did you or not feel that notwithstanding the paper, the
bank could have followed its own course if it had desired to
do soY''
and he answered, "I think it could". He was again asked
(Tr., p. 208).:
''But if your judgment, if your sound judgment as to
'vhat was their best interest was one thing ...and theirs was
another, dtd you feel free, and realize that you were free, to
follow your own judgment7''
and he answered, ''Coming down to' fine points, I. think we
were free' '.
On pag·e 210 he was asked this question:
''Now you stated that the bank, or the executive committee, was of the opinion that the stoeks listed on the New
York Stock Exchange should be sold. What was your judgment as to when they should be sold'"
and he answered: ''I just don't lmow. ''
~Ir. Robert E. Jones, also a director of the bank and a member of the executive committee, testified on pages 241 and
242 of the transcript as follows :

''Q. If, after advising· with Epes and Logan Harris in connection with the policy to be pursued, your judgment did
not coincide with theirs, did you feel that you were bound to
follow their judgment under that paper, or that you still,
"i1nder Captain I:Iarris' will, had a right to follow your own
judgment?
"A. I felt that when we did what they asked for after
they g·ave us the paper, the bank was perfectly harmless in
doing it.
·
.
'' Q. Did you feel that that paper divested the bank of the
right to follow its own judgment if it had chosen to do so?
''A. Well, we did follow our own judgment.
'' Q. Whose judgment-yours or that of Logan and Epes Y
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"A. We did just what they asked us to do, and. there was
the paper holding us harmless.
'' Q. Whose judgn1ent did you follow-the judgment of your
Executive Oornmittee and l\{r. Booker, or the judgment of •
Epes and Logan~
''A. We followed our own judgment, the judgment of
Booker and the Finance Comnrittee.''
Mr. D. W. Perkins, long a director of the bank and a member of the· executive comn1ittee, while testifying on behalf. of
·
the bank, was asked tlus question:
"I hand you a paper dated May 7, 1930, addressed to the
Executor and s~gned by the devisees and legatees of Captain
Harris' estate, marked 'Exhibit No. 22 '. I ask you to examine
it and state if you recall how that paper came into being, to
which he answered, 'vVell, this letter, the signatures .on it,
came into being because the Executive Committee did not
want to take any chance~ on the fluctuations on the stock market and they asked the legatees to guarantee them against
any harm that might come to the bank, and they signed this
letter and turned it over to us for the bank's protection. The
Executive Committee required it of them, and they did not
want the stocks sold, so they gave us this letter' " (Tr., p.
254).
On page 259 of thA transcript, Mr. Perkins was asked this
question:
''Captain Harris died on the 4th day of May, 1930, and your
letter apparently signetl by the heirs constituting Epes and
Logan an advisory c01nm.ittee to act with you gentlemen, was
delivered to you sometime in j\fay, 1930, and the situation
with reference to the failure to provide margin money developed in May, 1931. I assume that you followed to a certain extent the advice and judgment of Logan and Epes durin~ that :first year. Did you continue to follow it after they
faded to provide n1argin 1noney and left the account without any protection 1''
to which he. -answered:
"No, we did not follow it any further. We had no right to
follow it any further. We did not feel justified to follow it
any further9 The estate \vould not pay out and we did not
want to put up any 1nore money. We 'vere going against
our judgment all the time because we wanted to settle up the

I
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estate. The correspondence will show the same, and that they
refused.''
l\ir. Booker, cashier and trust officer; testified on page 5
of the transcript that shortly after the bank qualified as
executor "they (apparently referring to the heirs) agreed
very promptly after we qualified as administrator to the sale
of such stooks as would pay the immediate debts, and the
debit balance with Scott & Stringfellow of Captain Harris'
account individually". Accordingly, sufficient stocks were
sold to pay the twenty thousand dollars ($20,000.00) debit
balance in Captain Harris' account and the balance of the
stocks, in round numbers, of the value of forty-nine thousand
dollars ($49,000.00), were left with Scott & Stringfellow.
While Captain Harris was guarantor on A. E. Harris' account, and there was a debit balance in that account of approximately fifty-six hundred dollars ($5,600.00) as of that
date, no steps were taken to sell enoug-h of securities of the
decedent to pay that debit balance. ~{r. Booker says (Tr.,
p. 124) that he does not know the reason why they did not
sell enough of the stocks of Captain Harris' estate to pay the
debit balance in A. E. Harris' account at the time that the
stocks were sold to pay Captain Harris' debit b~lance.
Booker says nothing· was said about this one way or the other;
that he simply sold enough to pay the debit balance in Captain Harris' estate, saying· with reference to the A. E. Harris
debit balance ''that was a matter between Epes Harris and
Scott & Stringfellow, we had nothing· to do with it'' (!Tr., p.
48). On page 50 of the transcript lVIr. Booker says, "after
the two sales were made (referring to the sale of enoug·h of
the stocks of Captain Harris' estate to pay the debit balance
in his account, and the sale of Epes I-Iarris' securities, leaving· the debit balance referred to) nothing was said by anybody with reference to selling additional securities fro1n Captain Harris' estate to pay the debit balance in E·pes Harris'
account, and we took no steps· to sell any stocks from Captain Harris' estate to pay that liability" (Tr., p. 128).
R. E. Jones, testifying· for the bank, on pag·e 245 of the
transcript, was asked why the executor did not sell enough
of the securities with Scott & Stringfellow belonging· to the
decedent's estate to pay the debit balance in E.pes Harris'
account as well as in the account of the decedent, and he replied "I cannot answer your question. I do not know why.
We just did not do it".
Epes Harris testified on pages 338 "and 339 of the tran' script, that a few clays prior to the sale of enough of the
stocks in Captain Harris' estate to pay his debit balance,
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Mr. Booker, cashier and trust officer of the bank, and Allan
Epes, attorney for the bank, advised the witness to sell out
his stocks, and the witness agreed to do it. The witness
thereupon got in touch with I.. og·an I-Iarris (now deceased)
and he n1et Booker and Epes at the brokers' offices and they
decided. to sell enough stocks to pay all of the indebtedness
to Scott & Stringfellow. Epes Harris said it was the understanding that enough of the stocks of Captain Harris' estate would be sold to pay the debit balance in the account of
Epes Harris as well as the· debit balance in the account of
Captain Harris, but Epes said he did not lmow why this was
not done; that he did not know it was not done until about a
year afterwards.
After selling enough of the stocks belonging to the estate of the decedent to pay the twenty thousand dollar ($20,000.00) debit balance, the residue of the stocks were permitted to rmnain with the brokers from ,June, 1930, to ~larch
17, 1931, when the executor borrowed from the brokers nineteen thousand, five hundred dollars ($19,500.00) and pledged
all of the stocks as security fo1· the loan. This loan was consummated and the stocks again placed in a margin account
'v:ith the brokers without any definite understanding whatsoever as to who should put up margin money to protect the
account in the everit stocks 'vent down. The result was that
''the account was gradually wiped away by depreciations occurring in the stocks held by Scott & Stringfellow" (Tr., p.
91).
Negotiations for this loan originated with a letter dated
January 13, 1931, from l'Ir. Booker, cashier of the bank, to R. L. Harris (Exhibit No. 3) from which we quote as follows:
"It occurred to me that in case Walter Robertson of Scott
& Stringfellow would accommodate Capt.'s Estate, that a
loan could be arranged with which to pay off such indebtedness rather than sell anv of his securitiP.s at the low market.
I am today taking the matter up with Walter and will advise
you as to what he suggests in the matter. I trust this can be
done for it is very necessary that these banks be permitted
to receive their money. In the meantime if you· should be
going· to Richmond you might go in to see Walter as it will
entail something like $19,000.00.''
·
J\tir. Booker testified that this letter contains the first reference in correspondence to the subject-matter of the loan (Tr.,
p. 129).
.
It 'vill be observed that in the letter of January 13, Mr.
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Booker, referring to the loan, says, ''I trust this can be done
for it is very necessary that these banks be permitted to
receive their money". It appears (Tr., p. 190) that when
this loan was consummated the estate of the decedent owed
the bank a sun1 in excess of nine thousand dollars ($9,000.00),
.and that this sum was paid out of the borrowed money. On
page 130 of the transcript :Nir. Booker admitted that he was
''the one that 'vas suggesting and advising and hoping that
this loan could be made''.
·On February 5, 1931, prior to the borrowing of the money,
Mr. Booker admitted he knew that Logan Harris had no further interest in the estate, having assigned his interest to
his wife, but he nevertheless followed Logan's advices as
freely as before (Tr., pp. 130, 131).
,
On page 190 of the transcript, R. W. Manson, Jr., director
.and member of the executive committee of the bank, testified
that he was familiar with the transactions on the stock ex~
change similar to those carried on by the decedent and he
knew that in the eYent marginal requirements were not met
a loss would be sustained, but he said that question was not
discussed when the advisability of negotiating the loan was
discussed and no arrangements were made for the protection
of the estate; that they simply thought it was a good idea to
get the n1oney and pay the pressing debts (Tr., p. 191).
1\Ir. R. F. Dillard, a. director of the bank and a member of
the executive cou1mittee, testified, on cross examination, as
follows:

'' Q. Did you, at the time this loan was made, know that in
cases of transactions of that kind the stocks are liable to be
sold out at a loss unless somebody n1eets marginal requirements?
.
"A. I know precious little about the operating· of the stock
exchange.
'' Q. Did you u~dertake to inform yourself about the situation before agree1ng to the loan T
''A. Not especially.
.
'' Q. I believe you stated that you cannot recall any conference with Epes Harris or Logan Harris on the subject before making the loan 1
''A. No, I don't recall the conference. It might have been
held" (Tr., p. 212).
· 1\fr. R. E. Jones, director and member.of the executive committee of the bank, testified on cross examination as follows:
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''Q. I am not talking about letters. I am confining myself to you alone and to ~lr. Epes Harris and to Mr. Logan
Harris. Did either Epes or Logan tell you prior to January
13, 1931, that it would be a good thing to get that loan~
"A. I haven't any recollection of either one telling me
anything about it.
"Q. Now, did they at any conference or meeting of your
Executive Committee, make the statement before the committee, so fai· as you recall, prior to January 13, 1931, that
is, at any con1mittee n1eetingY
"A. Not that I know of."
!On page 249 of the transcript Mr. Jones testified that he
did not know whether the executive committee approved the
loan or not. On page 251 he Vlas asked whether, after there
was a failure to meet marginal requirements, there was any
meeting of the executive con11nittee for the purpose of discussing the matter and he said, "I do not know whether 've
met or not, I could not say positively. I would say this: that
all the correspondence was handled through Mr. Booker, and
Mr. Booker, as well as I remember, kept us advised as to
just what was going on all the time".
Mr. D. W. Perkins, another director of the bank and menlber of the executive committee, 'vas placed on the stand by
the bank. Upon cross examination he was asked the following questions, to which he gave the following answers (Tr.,
pp. 257-260):
.

"Q. Mr. Perkins, did you know that when this loan was
negotiated that Epes Harris had been sold out on the exchange because he was unable to provide margin money for
his own account?
''A. :No, sir, I knew nothing about the situation of Epes
Harris with the brokerage concern. * :if *
'' Q. So, at the ti1ne you understood that Epes and Logan
were to put up any necessary margin money to protect the
account, you did know that Epes Harris owed Scott & Stringfellow between five and six thousand dollars, and that Captain Harris' estate was guarantor for that sum?
"A. Yes, I knew that.
'' Q. Well, you knew that Logan owed Captain Harris' estate a considerable sum which he had not been able to pay
up to that time, ~idn 't you t
.
"A. I really d1d not know except what I 'vas told by lVIr.
Booker, but I did not know how much he owed.
'' Q. You had information that both of these boys were
heavily indebted to the estate, didn't you t
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"A. I knew they were indebted to the estate, I didn't know
if they were heavily.'' * • ,.
.
"Q. Now, it appears fron1 the record here that on ~{arch
9, while negotiations were in progress for this loan, Mr.
Bo'oker wrote Mr. Robertson as follows:
.-\_

'' 'In my opinion the margin would be very little in the
case of a $19,000.00 additional advance, and his heirs would
be running a considerable risk as they would be necessarily
traveling· on very thin ice. This however will be entirely
up to them as we have secured a paper holding us harmless
should the account have to be sold on account of failure to
put up marginal collateral.'
''On ]\fay 2, 1931, shortly after additional margin had been
called for, lVIr. Robertson 'vrote l\l[r. Booker that he had no
private arrang·ement with Logan Harris about carrying the
account, and the executors of the estate were the only parties that he could hold responsible for the margin. lVIr. Robertson refers to a previous letter to 1\Ir. Booker in which he
said:
" 'It is entirely agreeable to us to make the estate of J. 11.
Harris an advance of $19,000.00 against the securities which
we are now carrying for this account.· It will of course be
necessary to keep the account properly margined to meet
our requirements.'
·
''On May 20, Mr. Robertson 'vrote Mr. Booker again calling· his attention to the letter .of lVIay 2nd, and again stated,
in -substance, that he understood he ·was to look to the bank
,
.
to keep the account properly margined.
"When this situation developed, do you recall whether or
not your executive committee had any meeting and there was
any discussion of the n1atter and any decision as to what
course you should pursue in view of the facts which had developed as stated in those letters 1 .
''A. vVell, now, ~fr. Allen, I don't recall whether they had
a meeting or the Executive Committee met or not for that
purpose. ~fr. Booker called on me and asked me individually
what to do along that line. He told me the Harrises had negotiated the loan, the loan was down there at Richmond. and
talked with me about what to do. I told 'We can't do a thing
in the world'. I said that 've had told them we would
not be responsible for the margin on the loan and that was
understood to be looked after by Logan and Epes Harris,
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and if they could not margin the account, the only thing to
do _was to close the account out and pay the debts.
'' Q. That was your judgment in the pren1ises 1
"A. That was my judgment.
''' Q. Did you so advisP. ~Ir. Booker?
''A. Yes, sir, I did.
·
'' Q. When the letter of ~lay 7, apparently signed by all of
the heirs, was delivered to you gentlen1en, did you thereafter act in accordance with your own judgtuent. in administering· the estate or did you go contrary to your own judgment in order to follow that of Epes and Logan Harris?
''A. I went a little contrary to my own judgment in the
case. I knew they owned the estate, it belonged to the heirs.
I wanted to help then1 all I could. l\:Iy judgment was to sell
those stocks and get rid of them all the way through, but the
legatees of the estate would not allow us to do it. They
said it would be suicidal to sell them. ~Ir. Logan Harris sat
right here at this table and said we had no right to sell out
his father's estate at that time and turn out a loss.
"Q. Captain Harris died on the 4th day of May, 1930, and
your letter apparently signed by the heirs constituting Epes
and Logan an advisory comn1ittee to act with you gentlemen,
was delivered to you sonw tinw in May, 1930, and the situation with reference to the failure to provide margin money
developed in J\iay, 1931. I assutne that you followed to a
certain extent the advice and judgn1ent of Logan and E.pes
during· that £r::;t year. Did you continue to follow it after
they failed to provide margin money and left the account
without any protection Y
''A. No, we did not follow it any further. \V e had no right
to follow it any further. We did not feel justified to follow
it any further. The estate would not pay out and we did not
want to put up any more nwney. vVe were going against
our judgment all the time because we wanted to settle up
the estate. The correspondence 'vill show the satne, and that
they refused. ''
On pa~P.s 275, 276~ 277, 278 and 279 of the transcript 1\tir.
Walter Robertson, of Scott & Stringfellow, gives the following- account of the negotiations for the loan and the controversy in regard to who was responsible for margin money:
"I wrote to Mr. Booker on ~{arch 10, 1931, and told him
that it was entirP.ly agreP.able to us to make the estate the
loan of $19,000.00 ag-ainst the securities which we were carrying· for the account, stating that it would, of course, be necessary to keep the account properly n1argined to meet our re-
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quirements. We got a letter from Mr. Booker on the 16th of
March ~cknowledging receipt of that letter, and asking us
to deposit the money with the Federal Reserve Bank in the
amount of $19,500.00, which we did.
· ''Q. In that letter of the 16th, did Mr. Booker make any
to your marginal requiren1onts?
''A. His letter said: 'In regard to your recent letter r«?l~
tive to the advance of $19,500.00, I beg to ask that you depos1t
today with the Federal Reserve Bank $19,500.00 for our
-credit. vVe are anxious for the deposit to go to our credit
in the Federal RAserve Bank on the 17th, and if there is any
recent, or further communication re~arding same, we would
be glad to have you advise us. In the meantime, use this
letter for your authority in the transaction.' In other words,
that was accepting the terms upon which we expected to make
the loan.
'' Q. To ·whom did you make the loan?
''A. Citizens Bank & Trust Company, Blackstone, Virginia.
Iu April, 19'31, there was a decline in the market, and our
securities department, just as a matter of routine in handling
those matters in the department, wrote to the Bank and stated
that thr. decline in the market made the account n~ed $400.00
additional collateral. That was A'pril 29, 1931. On April
30th, ~'lr. Booker wrote us that he wished to advise that his
bank was in no way r·esponsible for any margin that might
be necessary, and that he had taken the matter up with the
legatr.es and trusted that they would be able to supply the
amount needed. He also requested us to keep in touch with
Mr. R. L. I-Iarris, and notify him before closing the account
'aR he had some private arranE?;cn1cnt with Mr. Walter Robertson of your ·firm in connection with the matter.' I was out
of town when that letter arrived. I was in New York. But,
unon tny return to the office on ~fay 2nd, I promptly wrote
lVIr. Booker that I had no private arrangement with 1\'[r. Logan
liarris about carrying the account, and that the executors of
the Estate were the only parties whom we could hold responsible for the margin. I then quoted to him the terms
npon which the loan was made, as outlined in my letter of
. ~farch lOth, 1931, closing the letter· with the request that
$400.00 additional margin be immediately for,varded. Mr.
Booker replied to that letter on the 5th, and stated that he
had gotten in touch 'vith Logan over the 'phone; that he did
not know what arrangement could be n1ade tp protect the
account~ stating that it was ag·ainst the advice of his Committee to handle the account in the manner the bovs wanted'it
handled, and then stated that it was not the purpose of the
r(~ference
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Bank to make any deposits on the margin account, and that
he was looking to Log·an and Epes to protect the account if
they chose to do so. On ~lay 18th, we a.gain w1·ote the bank
that it would be necessary for the estate to either sell some
of the securities or put up additional cas11 or securities. That
was done as a matter of routine in our securities departmentr
to which Mr. Booker replied that he had advised us formerly ,
that he could not assume any responsibility for the account
and could not make any provision for marginal requirements,
again requesting us to notify 1\Ir. Logan Harris before closing the account, to which I replied on May 20th that we had
to look to the bank as executor to keep the account propedy
margined; that we were unabl~ to accept orders for the sale
of securiti~s from anyone ~xcept the bank, and that I would
again suggest that he get in touch with the heirs so that they
could decide what policy to pursue. I further stated that, of
course, we had the right to sell any of the securities in the
account in order to protect ourselves, but 've did not· want.
to take this action without being advised which of the securities they preferred to sell. On that day the account needed
$1,800.00 additional margin. Mr. Booker then wrote n1e that.
he had a conference with Epes, Selden and Maddie an"d explain~d th«? condition of the account to them; that all of them
appeared unwilling to do anything toward raising· any money
for marginal requirements; that Logan was als9 unable financially to do anything; and be said that in view of the circumstances thP.re was nothing left to do but to close the account and 'you have our authority to dispose of all or just.
as much as you wish to cover the required margin.' That
was J\1:ay 21st, 1931. · That was doing the very thing which
've, as a firm, did not want to assume the responsibility for
doing·. They 'vould not decide for themselves what to sell,
but asked us to use our discretion. So then it was our policy
--coming to answer your direct question, to only sell a sufficient amount of the coUateral to make the account good .as
far as we were concerned. We did not feel that the responsibility of whether the sale .should be made of all the securities
-so we followed the same policy of selling, as w~ always did,
·a sufficient amount of the securities to make the account g·ood,
and that explains· those transactions in the latter part of the.
·account where we sold the securities on the different dates,
the necessary amounts from our standpoint to secure the
loan. We sold the sExmrities and applied it to the account.
'' Q. Will you just briefly explain what is meant by the
carrying- of stocks on the margin with a broker¥
''A. It is exactly like getting a lm=tn at the bank. except
the bank makes you sign a note and the broker carries it on
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open account; for instance, many people do not understand
this : a marginal account is nothing but loan against securities. If von come in uncl buv 1.00 shares of \Vesson Oil
stock fron1 u~s at 35 and put up "$1,000.00 we would buy the
stock in New York, pay for it, have it delivered to us, and
lend you $2,500.00 on it, the difference between what you paid
and what it cost. If the value of the stock should then go
down so that your collateral was not good. security for the
loan, we would then do either one or two things; either ask
you to put up more collateral or to reduce the amount which
you owe against it, and that is why in my correspondence with
Mr. Booker I kept on emphasizing the fact that we would have
to sell some securities, unless we got the authority to do it.
I did not ·want to take any action. My only desire·was to be
helpful if I could. I did not 'vant to take any action that the
interested parties did not ·want to take, and then when they
did not act we ''rere interested in selling enough of the securities to protect ourselves.
"Q. So then when Mr. Booker in his letter of 1\{ay 21st, 1931,
the last paragTaph thereof, said 'with these facts before me,
I see nothing left to do but to close the account and you have
our authority to dispose of all or just as much as you wish
to cover the required margin. If you think 'vise, you may
sell as manv of the stocks as you wish or the entire amount
if you think. best, for it seems that the boys have nothing· with
'vhich to protect the account, or else they appear unwilling
to do so,' all that you wished to do in that event was to sell
just enoug-h to n1ake the account safe so far as your loan was
concerned.
"A. Yes, sir.
''-Q. And it is not your policy to sell out the entire account
unle·ss it is necessary to protect your loan, or unless you have
instructions from the owner of the stocks?
"A. Of course not, because if I had sold the entire account
and the market 'vent up shortly afterwards, I would be
criticized for uselessly sacrificing the securities in order to
. protect a small margin.
"Q. When and from whom did the first suggestion con10 to
your firn1 on the subject of an adva:p.ce to the exec.utorP?
''A. 1\'fr. Allen, I cannot state positively, but I have a very
strong· impression that it 'Yas ~fr. Booker's letter of ,January 13, 1931. You see I talked to Logan. J;o~an was in and
out of Richmond at various times and talked about the account. To the best of my knowledge and belief it \Vas Mr.
Booker's letter of ,Januarv 13th.
'' Q. It appears that on the same date that Mr. Booker
wrote you he also wrote to Mr. R. L. Harris, of 6306 Hunting-
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ton Avenue, which letter has been introduced in evidence, and
·which I exhibit to you for your information.''
"Note: Counsel exhibits letter to witness.
''A. This is in line with what he wrote me.
"Q. It appears also that on the 19th clay of January~ 1931,
1\Ir. R. L. Harris wrote to ~Ir. Booker in response to his letter of the 13th. In the letter of .January 19th, 1931, Mr.
Harris states: 'I was in Richmond Saturday and talked to
Walter Robertson. He ~aid he had written you that they
would be g·lad to make the loan for a good rate of interest.'
Can you state whether or not Logan Harris had talked tQ you
on the subject prior to the Saturday referred to in that letter
of January 19, 1931!
"A. ~ir . .Allen, my recollection is that Logan talked to me
a few days after I got ~fr. Booker's letter, and mentioned
the same thing; that he had gotten this letter from Mr. Booker
and could WP. make the loan, but as I said, I think the first I
knew of it came from lVfr. Booker's letter."
1\IIr. A.. E. Harris testified for the plaintiffs on page 339 of
the tt·anscript that the idea of negotiating· the loan from
Scott and String·fello\v on the security of the stocks to pay
certain debts owing by the estate originated with Mr. Booker
and that he advised that this he done. A. E. Harris further
testified, on page 365 of the transcript, that he would not have
approved the 'loan and the pledging of the stocks to secure it
if he had known that J\fr. Booker had no idea of making any
payments on the loan after borrowing the money. On page
142 of the transcript, Walter Robertson, of Scott & Stringfellow, testi:f?.ed that on May 20, 1931, he wrote 1\!Ir. Booker
"we have to look to the bank as executor to keep this account
properly margined.'' .Again, on the same page of the record, lVIr. Robertson wrote 1\ir. Booker '•Logan has never made
any ag-reement with us, verbal or written, as to the protection
of this account and in any event ·we would have no legal rig·ht
to accept orders from him in regard to an estate in which
there are five other heirs.''
Mr. Booker admitted that this was true. He also testified on
the same pag·e that he did not think Epes had made any arrangements, verbal or written, \vith Scott & Stringfellow for
the protection of the account, and that he ·went into· the arrangement for .the loan knowing that no arrangements had
been made by any one for the protection of the account in the
event stocks went down (Tr., pp. 143, 144).
Upon being· asked the question if he was not ''gambling
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with the children on the stock market," he answered "if you
want to put it that way. I take it their paper of the 7th furnished us with protection" (Tr.,.p. 144).
Upon being asked "the way you view it is that they were
gambling on the stook market and you were gambling withthem, with no responsibility on yourself, but with all responsibility for losses resting on them, isn't it,'' he answered
"absolutely" (T., p. 145).
.
~fr. Booker admitted that notwithstanding the fact that it
developed as early as May 1, 1931, that R. L. Harris and E.pes
Harris were unable to protect the account; he continued to
carry the account on the margin until he gave directions to
close it out about a year later (Tr., p. 146).
Upon being asked on page 1'96 of the transcript "why did
you continue to carry the account for nearly another year
after the boys refused to put up the margin and you refused
to put up the margin," and the witness answered "I do not .
know. I could not answer that question.''
A. E. Harris testified on page 340 of the transcript, that
·he· was in favor of holding these stocks for about a year following the decedent's death, but after it developed that nobody was responsible for margin money to protect the estate .
l1e took the position that the stocks should be sold at once,
and that he did not advise Mr. Booker to continue to carry
the account after the controversy developed about who was
responsible for margin money, and he says he did not· advise
Mr. Booker to sell the stocks when they were finally sold on the
lowest market during· the whole period of the administration
of this estate. He says he had nothing to do with advising
Mr. Booker in connection 'vith the stocks from the time it
developed that no one was responsible for margin .money
until the stocks were finally sold on the lowest market (Tr.,
p. 340).
A. E. I-Iarris says he knew of the conversation between his
brother, S. S. Harris, Booker and Logan Harris, and knew
that S. S. Harris had told Booker immediately following that
conversation to sell the stocks (Tr., p. 364).
On May 21,1931, Logan Harris wrote Mr. Booker, referring
to margin money '' Epes is here and he says he can't raise
ihe money now and I am not in a position to do so alone 17
(Tr., p. 132).
A'nd Mr. Booker testified on the same page of the tran~cript that that was the end of their advices about continuing
to carry the account. He nevertheless conth:_1.ued to carry it
until April 28, 1932 (Tr., p. 133). During the interim stocks
continued to go down and so much of them were sold from
time to time by the brokers as 'vas necessary to ~eep the ac-
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count within marginal requirements. By ~larch 1932, there
was only a sufficient amount left with which to pay off the
loan and the debit balance in A. E. Harris' account, tog·ether
with a few unpaid accounts (Tr., p. 133).
On lVIay 5, 1931, Mr. Booker, cashier of the bank, had a conversation with Logan Han·is over the 'phone in the presence
of Selden S. Harris. His account of this conversation is as.
follows:
"I 'vent in the bank one morning and Mr. Booker told me
he had a call for extra margin, and he said 'Sel, let's call
up Logan,' and I said 'all right,' and so he called up Logan,.
and told Log·an over the phone, and then 'he (lVIr. Booker)
says 'Logan, Sel wants to speak to you,' and so I went to
the phone, and Logan told me, said 'can't you put up any
margin,' and I said furthermore-~gan says 'well, I cannot
put it up,' and so that is about all1:hat transpired between us
and them, and he hung the receiver up, and I turned around
to 1\1r. Booker and told him, and Mr. Booker will bear me
out in this-I told him that JiJpes could not put up any margin~
but William and I could put up the margin, but I was not
going to do it; that Logan could not put it up and ~laddie:
could not do it, and for him to sell the stocks.''
Referring to this conversation, 1\fr. Booker said "my recollection about that is this-that 'vhen he left the phone, I asked
hi~ what Logan had said, and he said that Log·an had asked
him to protect the account, that he (Logan) was not in a position to do it, and Sel said he was not going to have a damn
thing to do with it" (Tr., p. 450).
As of that date, according to a statement in the record from
Walter R.obertson, of Scott & Stringfellow, the securities had
a value in round numbers of $37,400.00, against which there
was due ·by the estate $26,300.00, leaving a net amount of approximately $8,400.00, 'vhich would have been received by the
estate had the securities been sold at that time (Tr., p. 291).
Pag·e 292 of the transcript contains a detailed statement
listing the securities held as of that date, together with their
value. It appears from this statement that the value of the
securities less commissions, was $34,742.50. The debit balance in the decedent's estate at that time 'vas $20,347.98 and
the debit balance in A. E. Harris' account was $6,016.94, making a total of $26,364.92, leaving the net amount of $8.377.58.
Deducting from this sum the amount of $2,457.35, the net
amount received from the sale in 1932, we have left $5,920.23
as the actual loss sustained by estate by reason of the failure
of the executor to sell the stocl{s on May 5, 1932, after the
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conversation about the margin money had arisen and the
heirs and the members of the executive committee had directed
Mr. Booker to sell.
Had the securities been sold promptly after· the death of
the decedent; the estate would have received in round numbers $43,800.00 after paying the debit balance in the estate
of the decedent and the account of A. E. Harris. Deducting
from this amount the $19,500.00 actually received from the
loan, and the $2,457.35 received when the account was finally
closed out, we have a loss of $21,842.65 as a result of the
failure of the bank to sell these s.tocks promptly. $16,122.52
of this loss took place between the date of the death of the
decedent and ]\fay 5, 1931, 'vhen the heirs and the members
of the executive committee gave l\{r. Booker instructions to
sell the stocks as a result of the controversy about who was
responsible for margin money. $5,920.23 of the loss took
place after the controversy had arisen and after Booker had
been positively instructed to sell the stocks, both by the heirs
and a prominent member of the exec.utive committee of the
bank, and after Booker testifi·ed that he no longer followed
the advices of the heirs.
(2) As to the 200 shares of the capital stock of the Citizens

Bank <t Trust Company.
Upon the qualification of the executor, 200 shares of its
own capital stock were found. among the assets of the estate.
This stock was appraised at nine thousand dollars ($9,000.00),
and the appraisal was accepted as correct. The surviving
appraisers testified that the appraisal was made upon the
basis of information furnished them bv 1\:fr. Booker. Mr. R.
A. Adams, one of them, said the stock·· was appraised at $9,000.00, or $45.00 a share, upon information from Mr. Booker
as to its market value. This, tog·ether with the information
the appraisers already. had, satisfied them that $45.00 was a
fair value for the stock (Tr., pp. 398, 399-).
~Ir. H. M. Hurt, the other surviving appraiser, testified
''we got most of our information from 1\tfr. Booker as to 'vhat
this stock was worth* * *I reckon the stock at that time- was
selling for around forty dollars ($40.00), but it is not selling
so now'' (Tr., p. 401). Not the slightest effort was made on
the part of the bank to offer this stock to the public until De- .
cember 17, 1934, more than four years after the death of the
decedent, and after the bank was advised that Epes Harris
l1ad signed the compromise agTeement, under the terms of
'vhich the bank would get the stock at twelve dollars and fifty
cents ($12.50) a share (Tr., pp. 447, 454, 455, 456). Mr.
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BookP.r thP.n invited about a dozen young men of the town of
Blackstone to mP.et him in the directors' room of the 'bank.
He there for the first tin1e disclosed to the public that he had
the stock for sale. Ife offered it to these young men at sixteen
dollars ($16.00) per share, intending- to make a profit of three
dollars and fifty cents ($3.50) a share on the price which he
had agreed to allow Epes Harris for the stock in the compromise agreement. These young men were apparently eager
to get the stock. They readily accepted his proposition, each
one agreeing· to take and pay for as much of the stock as Mr.
BookP.r would let them havP.. ~{r. Booker requested of them
that the information concerning the stock and his offer to
sell it to them be kept confidential, ''because there were other
friends of thP. bank who wanted some stock to whom he was
not offering it" (Tr., pp. 383, 384).
lVIr. Booker stated at this meeting that the book value of
thP. stock was twenty-il'Ve to twenty-seven dollars and fifty
cents ($27.50) a share (Tr., p. 382), or t\venty-six dollars
($26.00) to twenty-eight dollars ($28.00) a share {Tr., p. 395).
The purchasers had not before the date of that meeting heard
that the bank had any such stock for sale (Tr., pp. 385, 388,
389, B91, 392, 393, 394, 398).
After the signing of the paper of 1\tiay 7, 1930, just as the
parties were leaving· the directors' room of the bank, Logan
and Epes told l\1:r. Booker that "he was right on the spot and·
better able to judgP. of the time to sell'' the bank stock, and
that the sig·ning of the paper would in no \vay obligate him to
consult them about local stoc.ks. 1\{r. Booker replied ''all
rig·ht" or \vords to that effect (Tr., p. 335). Epes Harris
said there was no doubt in his mind about the conversation or
what 1\tir. Booker said. He testified further that neither he
nor Logan gave any advice or had anything to do \vith the
matter of the disposition of the local stocks. They gave no
advices onP. way or the other ( Tr ., pp. 334, 335). Again on
pages 355 and 3.56 of the transcript, Epes Harris testified
that Logan Harris stated to 1\fr. Booker a.fter the meeting
was over, that he did not lmow, anything about local stocks
and that Mr. Booker would have to use his o'vn judgment
about them.
Wm. ,T. Harris testified, on pagP- 331 of this transcript, as
follows, with reference to the meeting of 1\iay 7th:

"Q. What, if'anything was said at that time in connection
with local stocks, such as the Citizens Bank & Trust Company
stock, and the Land Development Company Stock?
''A. Well, Log·_an said they were on the g·round, and of
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course, would know the fluctuations, etc., of this stock; that
he was in a position to place a value on· any of it any time.
'' Q. To whom did he make that statement¥
''A. In the presence of all of us.
"Q. Was 1\{r. Booker present?
''A.. ·Yes, sir.' '
R. W. Manson, Jr., director and member of the Executive
Committee of the bank, was asked this question on page 194
of the record:
"Yon did not let the people of this section know that you
had the stock by listing it in any paper or posting the infornlation at any public place, did .you,''
and he answered "no, sir." He was asked
''You don't know whether anybody would have offered you
anything for it or not, do you,''
and he answered ''No, I don't know.''
Upon being· pressed why he did not let the public know he
had the stock for sale, this witness sa~d:
"Well, we thought best not to advertise the stock" (Tr.,
p. 193).
He was then asked "is it not a fact that you did not advertise it for sale because you thought it might hurt the hankY"
He at first evaded the answer. He 'vas then asked this question: "A.nd isn't that the position you tookY '' and he said:
"I refuse to answer that question" (Tr., pp. 193, 194).
1\'Ir. R. F. Dillard, a director and member of the Executive
Com1nittee, was asked on cross examination ''Now did any of
the I-Iarris heirs ever request you gentlemen not to sell that
stock or put it on the market," and he answered "I do not
recall" (Tr., p. 216).
On page 219 of the transcript, he stated "I think Mr. Booker
'vas in close touch with the situation and I think it would have
been detrimental to the stock and to the bank and to the stockholders, to advertise that block of stock for sale in that way"
(Tr., p. 219).
Upon being· pressed why he could not have advertised to the
public that he had some of the bank's stock as assets of an
estate, which they: were compelled to settle, and invited bids,
he answered "we did not do it, because we did not think it

32

Supreme Court of Appeals of Virginia

was wise for the bank or the owners of the stock'' (Tr., p ..
219).
Mr. W. S. Irby, a banker of experience and reputation,
placed upon the stand by the executor, stated that there are
two ways for a bank to handle its own stock which it holds in
a fiduciary capacity. "One is seeking the article and making
inquiries, and the other way would be to let the public know
that you have the item for sale and thereby locating .a buyer.''
He said it 'vas customary to follow both methods ( Tr ., p ..
227).
Several other cashiers of banks in southside Virginia were
placed on the witness stand by the executor. From their
testimony it seems that some banks hesitate to offer their
own stock for sale. Mr. Barrow, cashier of the First National
Bank of Blackstone, who 'vas manifestly favorable to the
executor, testified "I would not clare to offer it (meaning his
own bank stock) for sale, advertise it for sale, for fear of
serious disaster to our institution, if there was any other·
way, I might proceed-any reasonable way" (Tr., p. 235) ..
He finally admitted that if his own stock should come to his
hands as an executor, he could not sell it without letting it
be known that he had the stock for sale (Tr., p. 236).
It is conceded that no effort was made to let the public know
that the executor had some of its own stock for sale until
March 17, 19~34, when the bank thoug·ht the stock bad become
i.ts own under the terms of the compromise contract. The
executor continued to hold the stock from May, 1930, until
April, 1936. In the meantime, in 1934 the bank was reorganized and the par value of the stock was reduced from
·twenty-five dollars to twelve dollars and fifty cents per share
(Tr., pp.160, 192). Mr. Booker testified that after the reorg·anization, the stock might he appraised "at any price you
might say, ranging from ten dollars ($10.00) to fifteen dollars ($15.00)" (Tr., p. 160).
On .April 22nd, 1932, Mr. Booker in a letter to Mrs. V. R ..
Gillespie, one of the heirs, placed a valuation on the ban1c
stock of seven thousand dollars ($7,000.00), and stated, in
substance, that it might be converted into cash at that figure_
(!See Exhibit' correspondence with Mrs. Gillespie J. A.
Booker's testimony.) This is two thousand dollars less than
the appraised value. On May 27, 1932, a little more than a
month later, he wrote l\{rs. Gillespie that the bank stock was
worth about .five thousand dollars ($5,000.00), _and that he
was putting an extremely low value on it. (S'ame Exhibit.)
He testified in the case that the stock was then worth twenty
dollars ($20.00) a share (Tr., p ..... ) .
After it appeared that the bank had offers for the stock

\

.A.. E. IIarris, et al., v. Citizens Bank & Trust Co., etc.

33 ·

at sixteen dollars ($16.00) a share, the court entered a decree
directing it to sell the stock for not less than sixteen dollars
($16.00) a share (Tr., p. 47).
(3) As to the Woodlawn Develoznnent Company Stock.

Upon the qualification of the executor in ~Iay, 1930, there
camP. to its hands the following shares of the capital stock
of the Woodlawn Development Company, namely: 10 shares
originally owned by the decedent; 2 2/3 shares acquired by
him in the distribution of the estate of P. E. Harris; 5.32
shares acquired by hilll in a distribution made by the Blackstone 1\fanufacturing Company, and 12 shares as collateral
security for the note of B. E·. Cobb, tT r., which was endorsed
by Captain Harris, n1aking a total of twenty-nine (29) and a
fraction shares (Tr., p. 57).
•
The par valuP. of this stock was one hundred dollars
($100.00) per share and it was appraised at $100.00 a share .
.According to the undisputed testimony in the case, this was
valuable stock. The company owned valuable property and
owed very little money. Mr. H. M. Hurt, one of the appraisers,
owned a block of the same stock. He said the only debt the
company owed was hventy-fi.ve hundred dollars ($2,500.00)
which it owed to him and that it had valuable property. He
testified on page ;W5 of the transcript that after the death of
Captain Harris, the company bought two shares of its stock
and paid one hundred and fifty dollars ($150.00) a share for
it. Shortly before Captain Harris' death the company bought
in 30 shares and paid one hundred and fifty dollars ($150.00)
a sharP. for it {Tr., pp. 465, 466). He testified that if he were
offered one hundred dollars ($100.00) a share for his stock,
he would not take it and that he would not care to take one
hundred and fifty dollars a share for it (Tr., p. 466). He
said: ''I never saw the time in mv life I 'vould take one hundred dollars ($100.00) a share for mine" (Tr., p. 481). He
testified further that the company paid a dividend of twenty
dollars ($20.00) a share regularly before the crash of 1929.
~Ir. T. E. Chan1bers who also holds some of the stock of
this company testified tha.t 'he was carrying a loan at a bank
of twelve hundred dollars on the security of nine shares. of
the stock. Originally, however, there was additional collateral. He testified f~rther, pag·e 475 of the transcript that
if ten or fifteen shares of this stock had been advertised for
sale within six months after the date of the death of the decedent or during the first half of the year 1931, offers would
have bP.en received.for it. On page 477 he said:
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''If this stock had been advertised, forced to sale, you
would certainly have had somebody make yoa an· offer, if
you advertised you wanted to sell for the best offer, because,
I, although I am broke, would have seen if I could not make
a little something on it, if I could get that stock cheap; I do
not mean a high price, but cheap, because I have always
thought well of the company. I may be mistaken in my judgment, like I have been about a lot of things.
''By Mr. Allen:
"Q. '\Vhat would you have considered cheap along about
then, say the latter half of 1930 and the first half of. 1931?
''A. I would consider par cheap for it.''
Special Cqmmissioner Copeland Adams valued this stock
at one hundred dollars ($100.00) a share (Tr., p. 57). It was
. finally sold at public auction on January 16, 19·37, on the
streets in front of th.e ·Citizens Bank & Trust Company building, nearly seven years after the qualification of the executor,
and knocked out to T. E. Chambers at twenty-five· dollars
($25.00) a share (Tr., p. 68). As to any effort on the part
of the bank to make sale of this stock prior to January, 1937,
the situation is verv much the same as that with reference to
the- sale of its own stock. There i.s no evidence that .the bank
concerned itself at all about the sal€' of this. stock. It simply
held it until after proceedings W€'re instituted to compel it
to settle the estate and then it adverti'sed the stock for sale
by public auction and knocked it out to the hig·hest bidder.
Our position with reference to the several matters discussed under sub-heads (1), (2), and (3) may be summarized·
as follows:
(a) The object of the paper writing bearing date' of May
7, 1930, was merely to authorize the Citizens Bank & Trust
Company to consult and advise with Epes and Logan Harris
and to bind the heirs in reference to any advice given by them
which the bank acted upon in good faith, and without neglir»·ence. But the bank was obliged to exercise ordinary care
and due dilig·ence in the administration of the estate and in
acting· upon such adYice. To otherwis€' construe the paper
would be to hold that the bank could turn over the administration of the estate to othet:s than those named in the win;
and contract against liability for its o'vn negligence in so
doing.
.
·
(b) The Citizens Bank & Trust Company was negligent as
·a matter of law in borrowing $19,500.00 from Scott & Stringfellow upon the security of the ,stocks without _any intention
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of making. any payments on the loan and without making some
.arrangements for the protection of the account in the event
stocks went down.
(c) Assuming· that Epes and Logan Harris advised holding the listed stocks off the market for about a year following the death of the decedent, and that the bank was not negligent in following this advice, when it appeared that the
stocks were gradually declining in value and it developed that
no. one 'vas responsible for the payment of anything on the
loan or to supply margin money, and particularly when Selden·
Harris instructed Mr. Booker to sell the stocks and Logan
wrote him to do so and an active member of his executive committee instructed him to do so, it then became the duty of
Mr. Booker to proceed as promptly as practicable to sell the
stocks then held by Scott & .Stringfellow and the bank is liable
for any loss resulting from its failure so to do.
(d) Inasmuch as Mrs. Hattie Tingley Harris, trustee, did
not execute the paper of 1\fay 7, 1930, the bank is responsible
to her in any event as trustee for James l\fadison Harris, for
all losses sustained' by her, as such trustee, as a result of the
failure of the bank to sell the stocks with Scott & Stringfellow,
as well as all local stocks, as soon as -practicable after the
death of the decedent.
(e) As to the Citizens Bank & Trust Company stock and
other local stocks, it was the duty of the bank to make _an effort to sell them as soon as practicable, after having qualified
as executor, and the bank is liable for any loss resulting from
its failure to do so.

THE LAW.
(a and c) It will be observed that the paper writing beardate· of May 7, 1930, executed on the day after Caytain
Harris was buried, recites that those who signed it had appointed A. Epes and Logan Harris, two of the heirs; to repre"Aent the heirs ''in consulting and advising with'' the executor
about handling· the estate. It is then provided that "we do
hereby obligate ourselves to be bound by any advice or rec- ommendation made to you by said R. Logan Harris and A.
Epes Harris in and about the handling of said estate, including the sale or disposition of any stocks, b9nds, or other property of said estate.'' The paper vested authority in Logan
Harris and Epes Harris only to consult· and advise with the
executor. It was nevertheless "the duty of the executor to
handle the property in accordance with the wishes or intention
of the testator." Aetna Casualty if Surety Co. of Hartford,
Connecticut v. Landis, 180 S. E.155, 164 Va. 270. The bank was
in~;
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in no sense relieved of its duty to exercise ordinary care in
the premises. Of course, the advice of R. Logan Harris and
Epes Harris might be taken into consideration in determining
whether ordinary care was exercised in view of all the circumstances of the case. The effort to ·bind the heirs by any
advice that R~ L. Harris and Epes Harris might give the.
executor cannot be construed to have the effeet of exe1npting
the executor from all liability for negligence.
A very good general statement on the subject of the de·gree of care required of executors or administrators will be·
found in 1\Hchie 's New Digest, Volun1e 4, page 431, where th~
general rule is stated as follows:
''An executor or administrator must perform the duties:
of his office with the highest fidelity and utmost good faith,.
but he is only required to exercise that degree of diligence
and skill \Vhich an ordinarily prudent man \vould, under the
circumstances, exercise in the managen1ent of his own affairs.''
Numerous cases a.re cited in support of the text.
We also find a good statement of the law in 11 R. C. L. at
page 133, Section 140, from which we quote:
"140. J.\IIeasure of Care and DiligeJ?.ce.-Executors and administrators are required in reference to the administration
of the estate to use not the highest degree of skill, but ordinary care, prudence, skill, and diligence. They are not
bound to exercise any higher responsibility than that which
is imposed upon any other agent or trustee ; and they are not
bound as insurers or g·uarantors. While they must use diligence in the discharg·e of fiduciary oblig·ations, and b~ proni:pt
in action when circumstances demand, it is well settled that
the measure of care and diligence which an executor or ·administrator is bound to bring to the management and closing
of the estate, is that which an ordinarily prudent man would
exercise under like circumstances in his own affairs. This
same measure of diligence is required of an executor to protect him ag·ainst liability for default of his coexecutor. It
has been said that the degree of care required of executors
and administrators in the administration of the affairs of the
estate they represent is in measure the same as that required
of bailees for hire, the reason for this test being· that the administrator is the representative of the deceased, and is to
be regarded as a trustee, engaged in administering; a private
trust, and not as a public officer. In view of the rule that an
executor or administrator must manage the estate committed
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to him with the samP. care and diligence as a prudent and
cautious person would ·bestow on his own concerns, the principle is generally accepted that a personal representative may
be held liable for losses to the estate due to his own negligence, as, for example, for damages resulting from .fi·re following a failure. to insure the property of the estate in a proper
case. And so, for a loss occurring through the defalcation
of an agent and attorney of an administrator, the executor
or administrator may be surcharg·ed for failure to exercise
common skill and prudence, and ordinary business caution.
The care required of personal representatives as to the property in their possession must be graduated according to its
character and its value, and may depend on the ease with
which it may be secured, or the opportunity for its being
stolen.''
With the foregoing statement of the general principles
governing liability of executors and administrators, we proceed with a discussion of the la:w applicable to the particular
facts of this case relating to the conduct of the executor in
permitting· the estate to be subjected to the hazards of stock
·
speculation.
In Mathews v. Sheehan, 76 Conn., 654, 100 American State
Reports, 1017, 've find the following statement of facts by the
Chief Justice:
"Between July 1, 1892, and Fe·bruary 1, 1893, 'many attempts were made by the administrators and the heirs to
divide the property and settle the estate, by some agreement
which should cover all of the property, including the brokers'
accounts. No agreement was reached at this time, and with
the approval of the wiclo'v and all of the heirs, except 1\{rs.
1\{athews, who did not participate in these attempts at settlement, the brokers' accounts were permitted to remain as thev
then were, in the expectation that such an agreement would
be accomplished. It did not appear that ~irs. Mathews either
approved or disapproved of this arrangement.'
"It is further found, in substance, that between the dates
last mentioned all of the securities held by the four brokers
had a current market value, varying· somewhat from time to
time; that many of said securities were, during that time,
sold at current market prices; that with reasona·ble effort all
of them could have been so sold; but that the 'administrators
in the exercise of their best judgment, and with the approbation of the widow and the three heirs living in Connecticut,
decided that it was not for the best interest of the estate to
place all of said stocks on the market at that time and force
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their sale, but thought it bef?t. to hold them for b~tter pric~s
or for a distribution to the widow and heirs, as hereinbefore
stated.~ It is further found that in this matter the adminisb·ators acted in good faith, in the exercise of their best·judglnent, upon the best advice and counsel obtainable.
''These are in substance the controlling facts found upon
this part of the case.'' * * '*
"Upon the facts found, the question arises whether the
administrators are accountable for any losses that may have
occurred from the course pursued "rith reference to these
last-named speculative accounts. ·The answer to this question depends upon the answer to two other questions: 1.
What was the duty of the administrators with reference to
these accounts; and 2. Did they perform that duty?
"The s~curities held by the brokers 'vhen Mr. Converse
died were clearly a part of his estate, subject to the claims
of the brokers. All the property of the estate, including
these securities, was in a certain sense a trust fund in the
hands of the administrators: Robbins v. Co,ffing, 52 Conn.
118, 144. By the 1st of July, 189'2, the administrators had
full knowledge that a part of that fund, which they inventoried at $45,000, was subject to the great hazards of the business of stock speculation. In these circumstances it was
clearly their duty not to carry· the speculative accounts for
speculative gains, but to settle those accounts in a reasonable
time, and thereby withdra'v the securities from the perilous
business in which they found. the1:p pledged. An administrator, or an executor, in the absence of authority therefor, is
not permitted to use any part of the est.ate in trade, or manufacturing, or stock speculation, or other business venture,
whereby the trust fund is put 'at hazard; and the doing by
them of any of these things has generally been regarded as a
breach of trust rendering them personally liable for resulting losses, while incapable of s.haring in accruing gains; King
v. Talbot, 40 N. Y. 76; Warren v. Un.ion Ba,.nk, 157 N. Y. 259.
268, 68 Am. St. Rep. 77"7, 51 N. E. 1036, 43 L. R. A. 256; Ward
1J. Tinkham, 65 :Mich. 695, 698,32 N. W. 901; Mattocks v. Moulton, 841\ie. 545, 24 Atl. 1004; Lucht v. Behrens, 28 Ohio St. 231,
238, 22. Am. Rep. 37B; Alsop v. lJilcdher, 8 Conn. 584, 587, 21
Am. Dec. 703; Hallock v. 8'1nith, 50 Conn. 127; Guthrie v.
Wheeler, 51 Conn, 207, 214.
''As the law imposed upon the administrators the duty of
settling the speculative accounts in a reasonable time, the
nP.xt question is whether they performed that duty. That is
largely a question of fact, and we think the clear import of
the finding· is that they did not, but that they carried these
accounts along as speculative accounts, for speculative pur-
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poses, in the hope of gains purely speculative and problematical. After July -1, 1892, these ac.counts were carried along·
in the name· of the estate very much as they had been
during the lifetime of Mr. _Converse, except that no new
stocks were purchased. It is true, also, that the administrators advanced no money upon these accounts either for margin or interest; but it is equally true that 'vhatever the
brokers required by way of margin or. interest was in some
way furnished and paid, and ultimately came out of the estate. The committee has found, in effect: 1. That all times
between July 1, 1892, and February 1, 1893, the securities held
by the brokers had current market value that varied but little,
from time to time, from the value they held in July, 1892 ; 2.
That with reasonable effort they could have been disposed of
at any time during that period with advantage to the· estate;
and 3. That they probably would have been disposed of within
some reasonable time during that period, but for the fact that
the administrators, with the consent and approbation of the
widow and the three heirs living in Connecticut, 'thought it
best to hold them for better prices or for distribution to the
widow and heirs.' We think that this part of the report must
be treated as finding that the administrators did not settle
or attempt to settle three of the speculative accounts within
a reasonable time after July 1, 189,2, a·s they might and should
have done, but that they carried them along ·as speculative
accounts subject to all the hazards of stock speculation. In
doing so they clearly deviated from the strict line of their
duty. The committee has found, in effect, that, in doing this,
they acted in good faith for the benefit of the estate, and with
ordinary care and prudence. Be it so. This :finding can
only mean that they conducted the business of stock speculation in g-ood faith and' with ordinary care and prudence. But
the law forbade them to enter upon or to continue in that business, and when charged with disobeying the law it is no answer to say that the .forbidden thing "\Vas done in good faith
and with ordinary care and prudence.
''For loss resulting from this breach of duty the administrators are accountable to the widow and heirs, unless the
acts which caused the loss were done with the consent and
allowance of the wido'v and heirs; and "\vhether these acts
were so done is next to be considered.
''Where a;n administrator or an executor, acting in good
faith and with ordinary care and prudence for the good of
' the beneficiaries of the estate, deviates, with their consent
and approbation, from the strict line of his duty, and loss
results therefrom-as for instance by continuing the property in busi~ess without authority-the consenting bene-
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:ficiaries cannot charge the representative of the estate with
such loss: Poole v. Munday, 103 ~lass. 174; Duffield v.
Brainerd, 45 Conn. 424. The committee has found, in effect,
that what the administrator did with these speculative ac-counts, from first to last, they did with the full knowledge,
consent, approbation and allowance of the widow and the
three heirs who resided in Connecticut; and of this· finding· no
one complains, and those whom it most affects appear to be
entirely satisfied with the conduct to w~1ich they consented.
But during the settlement of the estate ~Ir~. ~Iathews lived
in Chicag·o, and with reference to her consent the finding is
not as clear and explicit as it is 'vith respect to the consent.
of the widow and the other heirs. Upon that point the facts
found are these, in substance: In July, 1892, she knew of the
situation in regard to these accounts. She was then in this
state and present at some conferences between the administrators and the widow and heirs, at which were discussed
plans for distributing among the heirs such securities in the
brokers' hands as might remain after the debts due to the
brokers had been paid. No ag·reement as to this matter wa::;;
then reached, but Mrs. ~Iathews then told the admini~trators
that she would enter into any arrangement to which the others
'vould consent. In December, 1892, and in January, 1893, Mrsp
Mathews and her husband, who acted as her agent in this
matter, were in this state and had interviews with the administrators. The husband suggested that the estate should
be closed; he told the adn1inistrators that it would be unwise
to continue the stock accounts; that he thought the stocks
could have been sold out in November, 1892; and said that
while he did not want the stocks to be slaughtered it 'vas desirable to have the estate settled as speedily ~s possible. 'A
general scheme for the distribution of all the -property, including an adjustment of the stocJ{ accounts, was considered
at this time, and presented to the parties interested, includingthe appellant and her husband'; but it was not completed,
because, though approved by the appellant, it failed to get
the approval of the other parties. Previous to this Mrs.
Mathews had expressed to the administrators a wish to obtain her share of the estate as soon as possible; and was
'anxious at all times after this that the stocks should be sold
and thP. estate sP.ttled, and of this the administrators I1ad notice.' •Subsequently, in April, 1893, 1\fr. Mathews expressecl
l1is regret to one of the administrators that the stocks had
not been sold. In April, 1893, the widow and heirs, including·
].frs. Mathews, entered into a written agreement for a mutu~I
distribution of most of the estate (except· the stocks in the
hands of brokers) as provided by statute. It was filed in the
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court of probate in J·une, 1893, and the prope1:ty embraced in
it was turned over to the parties entitled to it as of July 1,
1893. Subsequently, in 1895 and 1896, efforts were made
from timP. to time by the administrators to settle with and
turn over to Mrs. }\lfathews her remaining share of the estate, but it was never done. There are no other facts found
having any material bearing upon the point now in question.
''The committee has not found specifically that Mrs.
Mathews did or did not consent to the course pursued by the
administrators with the speculative accounts; but we think
the fair import of the report upon this point is, that up to the
first of February, 189'3, she did consent, as the others did,
to the acts of the administrators with reference to the speculative accounts; and that the finding n1ust be so construed.
It follows from this, that for losses to the appellant, if any,
resulting from continuing the speculative accounts up to the
end of January, 1893, the administrators are not accountable
to her; but that for losses so resulting after that time they
are accountable.
''The committee has thus found, in effect, that the administrators, in violation of their duty and against the expressed
wish of the appellant, continued to carry the speculative accounts as such after January, 1893. It has also found, in
effect, that for any loss resulting· to her after that time, from
the course thus taken by the administrators, they are not
accountable, because they acted with ordinary care and prudence and in good faith. This last finding states a conclusion of law rather than one of fact; and it is a conclusion not warranted by the law as applied to the facts found;
it is an erronP.ous conclusion. The appellant remonstrated
against the acceptance· of the report on account of this erroneous conclusion of the commit~ee, and to this gTound of
rmnonstrance the administrators demurred. The court be]ow sustained the demurrer upon this point, accepted the report, and rendered jud~ment thereon. In so doing we think
the court erred, and that for this reason the judgment must
be. set aside. ''
We submit that tl1e Sheehan case is directly in point. The
facts are almost identical with tl1ose in the case at bar, and
the reasoning of the court in applying· the law is sound. To
cite additional authority on this subject would be a work of
supererog·ation. Under the law, as ]aid down in the 1\{athews
casP-, we mig-ht assume, without admittin~, that the stockR
were l1eld for nearly a year after Captain Harris' death, with
the consent of Epes Harris and Logan Harris, and we may
assume, without admitting, that they were representing a~l
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of the beneficiaries excepting Hattie Tingley Harris, trustee.
Nevertheless, when it developed that no one was responsible
for margin money, and Epes Harris, one of the members of
the advisory committee, and Selden Harris, and a prominent
member of the executive conm1ittee of the bank, instructed
~Ir. Booker to sell the stocks, it was. his duty to do so, and
the executor is absolutely liable for the loss resulting from
a failure to perform that duty. We have seen that this loss
amounts to five thousand, nine hundred and twenty dollars
and thirteen cents ($5,920.13).
In a note on this subject, appended to in ~re: ~Iellier, 92
A. L. R. at pag·es 462, 463, we find the following:
"Where an administrator or executor, acting in good faith,
and with ordinary care and prudence, for the good of the
beneficiaries of the estate, deviate¢[, with their consent and
approbation, from the strict line of his duties, in failing to
settle within a reasonable time a speculative margin account
carried by the deceased with a broker, secured by stocks and
bonds purchased by the broker for the decedent, and loss resulted, the consenting beneficiaries could not charge the representative of the estate ·with such loss. However, a beneficiary who objects to this course of action may recover his
own loss. In the last analysis, responsibility for action or
inaction on the part of a personal representative in disposing
of or retaining shares of stock belonging to the estate rests
upon him, and the view has been taken that his position in
the matter is not altered by demands made upon 'him by certain of the distributees. ''
The case of Mat hews v. Sheehan,
note, where it is said:

SUtJra,

is cited in a foot-

"It was held that, although the widow and certain heirs
had, with full knowledge thereof, consented to and approved
the course of the administrator in failing to settle speculative
accounts carried by the decedent with brokers, the administrator could ·be held liable to one of the heirs who had not so
consented, but had expressly objected to that course of action. That is, the court held that the administrator was liable·
for loss resulting from the time when such heir ceased to
consent· to the conduct of the administrator and objected
thereto.''
.Another case involving speculativP. stocks in a margin account with a stock broker is the case of in re: Busby's Estate,
6 N. E. (2d) 451. The case is almost identical with the in-
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stant case in evP.ry particular. ThP. account was subject to
the same hazards of the stock ma.rkP.t. The decedent died on
SeptP.mber 9, 1930, leaving. a will dated August 18, 1930, nominating the First Union Trust & Saving·s Bank as executor.
ThP. will dirP.cted the payment of debts and certain specific
leg·acies aggreg·ating twenty-three thousand dollars ($23,000.00), and created a trust of the residuary estate for the
benefit of his widow and children. The estate consisted
larg·P.ly of securities listed on the principal stock exchanges
of the country of the gToss value of about one million, six
hundred thousand dollars ($1,600,000.00). Securities then
worth approximately one million four hundred and fifty thousand dollars ($1,450,000.00) were pledged with banks and
brokers to secure the indebtedness of the deceased to such
banks and brokers, amounting to ($946,433.21). The value
of free and unpledged securities was one hundred and fortynine thousand, nine hundred and thirty-three thousand dollars and seventy-three cents ($149,933.73) and thirty-seven
thousand, one hundred and· ninety-five thousand dollars and
sixty cents ($37,195.60) in cash and ready collectable accounts
made up the balance of the estate. The decedent was a lawyer and prominent in the business affairs of Chicago. He
requested in his will that the executor consult with Harry P.
\Veber on all matters pertinent to the administration of his
<~state. Mr. Weber was a member of the decedent's law firm.
It seems that Weber \Vas consulted from time to time and the
widow was also consulted. Mechem, one of the representatives of the· bank, told 1\{rs. Busby that the estate owned approximately one million, six hundred thousand dollars ($1~
·600,000.00) in securities as against nine htmdred and fifty
thousand dollars ($950,000.00) in debts, and that after the
payment of debts, taxes and administrative expenses, there
would be an estate of five hundred thousand dollars ($500,000.00), which .conservatively invested should yield an income
of about twenty-five thousand dollars ($25,000.00} a year for
her and the children. The stocks listed on the exchanges were
not sold promptly and as a result of a ·steadily declining
market the equity in the estate was wiped out and the estate
rendered insolvent. 'Shortly after the death of the decedent,
in order to pay pressing obligations, the executor borrowed
five hundred and twenty thousand dollars ($520,000.00) and
pledged the listed stocks and other assets of the estate as
s~~~

.

The beneficiaries of the estate contended that on the uncontradicted evidence the conduct of the executor with respect to the admini~tration of the estate, resulting in a total
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destruction, constituted g-ross negligence, for \vhich it was
liable as a matter of law.
The position of the executor was that the law merely required the executor to exercise that degree of skill and diligence which an ordinarily prudent man bestows on his own
similar private affairs, and if his acts would stand the test of
that rule, it could not ·be held liable for any of the losses. It
was further contended that the executor discharged its duty
by informing itself as to the possible economic trends and by
selling, from time to time, such securities as the executor believed commanded a market price comn1ensurate with their
intrinsic va1ue and it was, therefore, not subject to surcharge
or .criticism. Among other things, the court said :
"Each case of this class is s·ui ,gene·ris, and it is the established rule that the special and distinctive facts of each proceeding of this nature must detertnine the liability or exoneration of the particular fiduciary. Re Pratt's Estate, 143 ~1isc.
751, 257 N. Y. S. 226. Courts have recognized the unusual
burden cast upon fiduciaries by the unprecedented shrinkage
in value of sP.curities since October, 1929, just as similar
recognition was accorded by courts to conditions which accompanied and followed prior industrial depressions. The
current depression, however, has not g·iven any immunity
bath to imprudent and neglig·ent executors. Estate of Stumpp,
153 Misc. 92, 274 N. Y. S. 466, 473. While it has been generally held that a fiduciary should not be held liable for an
honest mistake in judgment upon 'vhat was fairly matter of
judgment, where the depression from which we are emerg·ing
has been the direct cause of a loss sustained by an estate, no
moratorium, because of the depression, has been declared by
the cotuts on the due performance of their fiduciary duty. by
executors.
"The executor insists, citing Chri.c;ty v. Christy, S1-tpra, that
the test of its conduct is thP. exP.rcise of 'that degree of skill
and diligence which an ordinarily prudent man bestows on
his, own similar private affairs.' The rule as enunciated by
the Supreme Court in the Christy Case as applicable to the
facts therein and to comparable facts in other ~imilar cases
was not intended, in our opinion, to apply to a situation such
as is presented by the facts and circumstances of this case.
The fact that ordinarily prudent men in the conduct of their
own private affairs may speculate or even gamble with their
own money or property surely cannot be used as a standard
by which to measure a fiduciary's dut.y of care to his wards.
Irn Re: Corrington, 124 Ill. 363, 16 N. E. 252, the court said
it was the dutY of an executor to use 'tl1at degree of reasonable
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diligence ordinarily employed in like business affairs by men
of common prudence. ' In passing upon the duty of trustees
in 111ercha;nts Loan & Trust Co. v. Northern Trust Co., 250
Ill. 86, 95 N. E. 59, 63, 45 L. R. A. (N. S.) 411, tbe court held:
'The law does not give trustees the same freedom of choice
in investments that may be exercised by prudent business
men in their own affairs.' The executor in the instant case is
a fiduciary which held itself out as being especially qualified to
administer estates intrusted to its care, and we think that
under the law the risks it was permitted to take were limited
to such risks only as an ordinarily prudent man would take
who is a trustee of the money of others. Re Buhl 's Estate,
211 Mich. 124, 178 N.
651, 12 A. L. R. 569. The executor
is not chargeable with the gift of prescience or prophecy,
and its conduct must be judged wholly on the conditions, facts
and circumstances 'vith which it was confronted when and
after the estate came to its hands. The executor's good faith
in the instant case is not questioned, but there is the question
as to whether its opinions were prudently formed and its
judgment warranted by the circumstances. Did the executor
act as an ordinarily .prudent and cautious person who was
the trustee of the money and property of others would have
acted under similar circun1stances ¥ If it did not, then its
motives and virtues, although they may have been intended
to subserve the best interests of the estate, cannot exonerate
it from liability for the consequences. If, however, it did,
then the mere fact that it was mistaken in the exercise of its
honest judgment cannot be invoked or relied upon for the
purpose of subjecting it to the resultant loss. In re Pettigrew's Estate, 115 N. J. Eq. 401, 171 A. 152·.
''The executor states in its brief that 'it was seeking merely
to conserve the estate at about the date of death level' and
that 'the best informed commercial and economic opinion at
that time (September and October, 1.930) was that, while the
depression mig·ht not be over, the country had undergone a.
year of panic and deflation since 1929; that any further sub.:
stantial recession in market prices was highly improbable;
that <!Onditions were bound to improve, certainly by the turn
of the year; and that based upon the information assembled
by the bank, n1any of the securities in ~{r. Busby's estate were
then selling below tl1eir intrinsic worth.' It then urges that
since Mr. Traylor was one of the outstanding business men
and financiers of the nation, and since his jndg·ment 'that the
market prices which it could have conserved were below the
intrinsic worth of the securities' was in accord with the majority opinion of the time on the information then available,
no charge of negligence can be predicated upon the executor's
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mistake in judgment in failing to liquidate the lien indebted-:ness by selling the securities promptly at their market price
0 * *
"The executor knew that the stock market had been in a
state of violent fluctuation· on a downward trend since the
crash of October, 1929, and that a new decline bad set in hnnlediately after decedent's death. * * * The executor knew or
should have known that the huge lien indebtedness could only
be paid by the sale of the stocks pledged as collateral therefor. It knew, viewing the incumbered condition of the estate as early as September 15, 1930, that decedent had been
engaged in heavy speculation and knew or should have known
that as a professional fiduciary holding itself out to be exceptionally skilled and qualified in matters of estate administration, it had no right to continue decedent's speculation
with the assets of the estate in the condition they were. No
authority has been cited, and we venture to say none exists,
which sanctions the operation of an estate incumbered as
this one was by a fiduciary, corporate or otherwise, as though
it were one large margin account, placing orders to sell the
securities at prices above the market when it was declining
and changing those prices to lower ones as the market went
down.
"Is there any satisfactory explanation offered for the loss
of tlus estate 1 The executor bank claims that it employed
consum1nate skill in the ad1ninistration of the estate under
the personal supervision of its president, lVIr. Traylor, but
that its best eft'orts proved unavailing against the onslaug·ht
of the depression. The bank admits that its judgment viewed
in retrospect was wrong, but clain1s that it cannot be held
liable for its honest mistakes. The difficulty with the executor's position is that the fac.ts do not sustain it. The contention of the objectors is not that the judgment of the bank
viewed in retrospect turned out to be wrong or that the executor is liable for lacking the gift of prophecy, but that
the bank disregarded the elementary and fundamental principles of executorship, in that it failed to meet the test of
'that degree of reasonable diligence ordinarily employed in
like business affairs by men of common prudence' under the
facts and surrounding circumstances as they existed in
September, 1930, when the estate came into its hands. ~fr.
Traylor knew, according to his own testimony, that the lien
debt 'was something that had to be made out of the sale of
these securities if it was to be paid', and the evidence is
overwhelming that 'the necessity for sales of securities in
this estate and for the early sale' was fully appreciated by
the bank. Prior to making the $520,000 loan from its affili-
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ate, the bank reached the prudent conclusion to sell and sell
pron1ptly. * * *
"The bank now seeks to explain the wiping out of the estate assets by asserting that 'Mr. Traylor, president of the
bank, had direct charge and final control of the estate' at
all times and that he used his best judgment in its administration. Vve repeat that the question here is not one of judgnlent but of negligence. Did Mr. Traylor, acting as the directing officer of the executor, exercise the ordinary prudence which the condition of the estate and the surrounding
circumstances required 1 It clearly appears from his own
testimony that he did not. The bank attempts to bolster up
its position that it cannot be held liable for an honest mistake in judgment in its administration of the estate by advancing· other reasons why it shQuld be absolved from liability. It is claimed that a large number of the securities
which were in the decedent's name could not have been sold
until the will was probated and tl1e bank formally appointed
executor October 10, 1930~ It is sufficient answer to this contention to state that Collins testified that with the possible
exception of the stock of one company, stocks could have
been 'borrowed' for sale in accordance with the common
practice on the stock exchange until the stocks held in decedent's name 'vere available upon the executor's formal appointnlent..The executor could also have had itself appointed
as adn1inistrator, with the will annexed, and thus been enabled
to sell such stocks as were held in decedent's name and
were on the A list approved for sale by l\Irs. Busby on September 25, 1930. In any event, the fact that some of the
securities were in decedent >s name cannot excuse the failure
to sell then1 within a reasonable time after the letters issued
October 10, 1930. * * *
·
"While what an adult might do with his own securities,
and the hopes he might indulge, and the speculative hazard
he n1ight take in respect to his own property is, of course,
no test of the duty of a fiduciarv or admissible as a rule of
conduct for an executor (In re Stumpp's Estate, supra), it is
uot a strained assumption that as a prudent, discreet person J.\!Ir. Traylor would not have risked his own all on his
'guess' that there would be a rise in the stock market as he
did that of the executor's almost impoverished wards. If we
assume that the securitie's in Mr. Busby's estate, margined
and incumbered as. they 'vere, belonged to ~Ir. Traylor and
comprised his entire assets prior to his death, we have no
hesitancy in stating that all reasonable minds will agree that
if h~ staked and lost them all on the turn of the stock market leaving his own 'vido'v ·and children helpless and desti-
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tute, his conduct in so doing would have been highly imprudent and would have shown a total lack of care. A fortiori
the executor in this case, a professional fiduciary, was in our
opinion grossly negligent in permitting the total destruction
of the assets of the estate herein.
"The ·conclusion is inescapable that it was the imperative
duty of the executor to liquidate the securities in this estate as promptly as the circumstances permitted. It kne'v
the exact condition of the estate by September 16, 1930, or
·within a week after the decedent's death. The stock market
steadily declined. * * *
"The executor's attempted justification of its failure to
liquidate the lien indebtedness and realize a substantial proportion of the assets of the estate when it could have done
so, by claiming· that it us~d its best judgment in the emergency, is feeble. Notwithstanding that the market was in an
almost constant decline up to January 1, 1931, the executor
was in a safety zone where an appreciable estate could have
been saved by the diligent and prudent sale of the securities
any time up to December 1, 1930. ·The equity in the estate assets sank as low as $90,000 on December 15, 1930, but the market showed a decided improvement in January, February
and J\farch, 1931, when nearly $37,000 was realized from securities sold. As late as ]\{arch 31, 1931, an equity could
have been realized of over $277,000 if all of the securities were
sold; but they were not, as already stated. The executor
was under no duty to increase the equity in the estate on
aby day or over any period covered by its account to $500,000
or to hold the securities until they again reached their date
of death value. Its function was to conserve the assets by
realizing their value as best it could within a reasonable time.
The ..estate came to the executor's hands as nothing more than
a hazard, and its perilous nature was intensified by its continued failure and refusal to liquidate, and still further increased by its loan of the $520,000 from its affiliate to give
it a freer rein to hold off for a hoped-for rise in the market.
The executor had an abundance of time to save the assets of
the estate or at least the major portion of them, and it cannot now claim immunity for its error in an emergency which
it challenged and defied. Acting imprudently in a dilemma
it courted, in an emergency it invited, is not a legal explanation absolving· it from responsibility for the loss of the estate. • • ~
"We are impelled to hold that, however altruistic the
motives and virtues of the executor may have been, or ho·wever much they were intended to subserve the best interests
of the estate, the bank cannot avoid liability for its impru-
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dent conduct in the managenwnt of the estate. Justice to the
objecting beneficiaries requires the surcharge of the account
of the executor in an an1ount sufficient to compensate them
for their loss attributable to the bank's negligence. While
the actual amount of the surcharge is not presently ascertainable, the rights of the beneficiaries may now be fixed and
the principle of the liability of the executor established.
''The first i tern of loss to he considered is the shrinkage
in the market value of the securities because of the failure
. to liquidate them within a reasonable time. Where, as here,
there is no conflict in the testimonv as to the conduct of the
executor, what constitutes a reasonable time within which it
should have sold the securities is purely a question of law.
In re Parsons' Estate, supra. The bank was absolutely free
to sell the securities in an amount sufficient to discharge ·
practically the entire lien indebtedness after l\1rs. Busby's
approval was secured September 25, 1930. That date should
therefore mark the beginning of the reasonable period of
liquidation. After its formal appointment as executor October 10, 1930, the only remaining obstacle to the· sale of all
the securities in the estate by the executor was removed.
While it is true that all the securities could have been sold
within forty-eight hours at their prevailing market price, and
notwithstanding that the objectors strenuously insist that
prompt compliance with its immediate duty to liquidate the
securities required the bank to sell all of them by October
16, 1930, or at the latest by October 31, 1930, we are constrained to hold that a reasonable time for their orderly liquidation was within the six-month period beginning September
26, 1930, and ending l\1arch 26, 1931. Therefore, the average or mean equity that could have been obtained by the
sale of the estate securities over said period will determine
the amount of surcharge by reason of the shrinkage in the
market value of the securities, and the amount of said surcharge shall bear interest at the legal rate from 1\tiarch 26,
1931, less such amounts as have been paid to the benefi<iaries
by way of income or laid out for expenses of administra·
tion.
"The next item to be considered is the loan of $520,000
made by the bank as executor de son tort ·from its alter e,qo,
the First .National Bank. Was the pledge by the executor
of the assets of the estate improvident and unauthorized,
and should the executor be subjected to a further surcharge
in connection therewith¥ As has been heretofore shown, this
loan was improvidently made. If the securities had been .
prudently and expeditiously liquidated, there would have been
no occasion or necessity for the loan. * '* * 'The repledge
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of the securities to the First National Bank did not lessen
the hazard of the fixed lien indebtedness but increased it.
It aggravated the burden of the estate by imposing on it the
obligation of paying 41j2 per cent. interest on the $520,000.
* * * Therefore, as a further surcharge the executor shall
not be allowed any credit in its account for interest payments made on the loan to the lt..,irst National Bank. * • *
"It is not customary to allow compensation to executors
who have been negligent or derelict in the discharge of their
duties. 1\'latter of \Velling 's Estate, 51 App. Div. 355, 64
N.Y. S. 1025; in 1·e Junkersfeld's Estate, 244 App. Div. 260,
279 N. Y. S. 481; in re Frame's Estate, 245 App. Div. 675,
284 N. Y. 8. 153. The executor will, therefore, be surcharged
'vith the amount of commissions with which it has credited
itself. Upon paying into the estate the total an1ount of the
surcharge herein indicated ~nd ordered, with legal interest
thereon, the executor will be entitled to transfer to itself individually the estate securities which it now holds as pledgee
and will be obliged to cancel and discharge its claim or clain1s
as creditor against the estate.
"It necessarily follows that the executor should be removed.'' * * 41:

Of course, the bank could not contract against its liability
for negligence. This proposition is so well settled that it is
hardly necessary to do more than state the general rule. We
find a good stateniCnt of the rule in 6 R. C. L., p. 727, Section 132:
·
"Section 132. Liability for Negligence Generally-Undoubtedly contracts exempting persons from liability for negligence induce a want of care, for the highest incentive to the
exercise of due care rests in a consciousness that a failure
in this respect "rill fix liabi1ity to make full compensation for
any injury resulting from the cause. It has therefore been
decla!.'ed to be good doctrine that no person may contract
against his own negligence. * * * There is no doubt that the
rule which forbids a person to protect himself by contract
ag·ainst damages resulting from his own negligence applies
where the contract protects him against the consequences of
a breach of some duty in1posed by law.''
It is respectfully submitted that the paper of May 7, 1930,
did not relieve the executor of the duty to exercise ordinary
care in the administration of the estate, notwithstanding the·
advice of Epes and Logan Harris, or their consent that the
bank rnight carry the stocks with the brokers for about a year
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next following- the death of the decedent. Epes and Logan
Harris themselves were under a duty to exercise ordinary
care and as we have seen they committed a breach of that
duty. themselves in subjecting the estate to the hazards of
stock speculatioiJ.. \Vhile Epes and Logan cannot recover for
.any losses to which their own negligence contributed, nevertheless, if Epes and Logan and the executor acting together
violated their duty to the rest of the beneficiaries in subjecting the listed stocks to the hazards of speculation on the
stock market, the other beneficiaries are entitled to recover
the resulting losses. But, as intimated in one of the authorities, the question of carrying these stocks rested, in its
final analysis, with the executor and the executor was required
to exercise ordinary care at its peril. It is really admitted
by the executor that there was nothing in the paper of May
7th to prevent the executor from following its own judgment, and the record contains many statements to the effect
that the executor did follow its own judgment and the judgment of its executive committee. So there is actually no
ground for denying any of the beneficiaries a rig·ht to recover for the entire loss resulting from a failure to sell all
of the stocks within a reasonable time after the qualification
of the executor.
(b) It will be observed that the executor and the beneficiaries constituting· the advisory committee, had a conference
shortly after the death of the decedent, and decided to sell
promptly enough of the stocks in the account to pay off the
debit balance of twenty thousand, two hundred dollars ($20,200.00) representing the amount which the decedent owed the
brokers at the date of his death. It was also decided at the
same time that A. Epes Harris should sell all of the stocks in
l1is individual account and pay off the indebtedness against
those stocks so as to reduce the liability of the decedent's
estate as much as possible on account of the g-uaranty which
Capta:in Harris had executed to the brokers in connection
with Epes Harris' account. Accordingly, enough of the
stocks were sold to pay' off the debit balance in Captain Harris' account, and all of Epes Harris' stocks were sold and applied against the debit. balance of his individual account.
The stocks were then left with the brokers until March 17,
1931, when the loan of $19,500.00 was negotiated, and the
stocks ag·ain placed in a margin account. This loan was consummated without any definite understanding on the part of
any one as to who should be responsible for margin money
to protect the account in the event stocks went down.
It is subnutted that the executor was grossly negligent in
thus placing the stocks back in a margin account without
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making any arrangements for the protection of the account in
the event of the depreciation of the stocks. The brokers
shortly commenced to call for margin and it at once developed that no one was obligated to supply margin money~
The result was that the heirs directed the stocks to be sold
and ~Ir. Perkins, of the executive committee of the bank, directed that the stocks be sold, but they were held for another
year when the loss of $5,920.15 resulted. It is respectfully
submitted that the executor was without authoritv to borro'v
money and pledge the assets as security and that its action
in doing so constituted neg-ligence as a matter of law. ·
In Robertson v. Breckinridge, 98 Va. 569, Judge l(eith,.
speaking for the court, said:
·
"The duty of an executor, when the will has been proved
and he has qualified, is to collect the assets, pay the debts,
distribute the surplus, if any, atnong those entitled, and settle
his accounts. Unless power has been given to him by the
will, and none was conferred in this case, he has no authority
to borrow money and bind the estate which he repres~nts.
His power and authority are co-extensive with his duty, and
the only duty imposed upon him with reference to the payment of debts is to apply the assets of the estate which he
represents in due course of law. This is, we 'think, not seriously disputed; but it is contended that what the executor
did in this case was done with the knowledge and approval
of the devisees and legatees, who are now making objection.''
After discussing the evidence relating to the conduct of
the devisees and legatees, Judge Keith continued:
''On the other hand, it is shown by the deposition of ~Iiss
Eliza Breckinridge and 1\{rs. Robertson that, while they had
heard this matter spoken of in a general way, they 'vere not
informed as to the sun1 advanced, nor as to the debts to which
it was applied; that it was never nle·ntioned to them except
in a casual and conversational way, and never as a matter
of business. There is no evidence that there was such knowledge of, and acquiescence in, the transaction upon the part
of those in interest before the money was received and used
by the executor, as would bind the appellants by estoppel,
if an obligation upon them could be created in tl1at way, and
their subsequent recognition of it· as binding upon them is
without consideration 'and ineffectual.''
.
It is submitted that the language used by Judge Keith. is
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pertinent to the case at bar. There i~ no eviP.ence th~t any
of the heirs, excepting Logan Harris and Epes Harris knew
aiJ.ything about the action of the executor in borrowi~g the
$19,500.00. Logan Harris was dead at the taking of the depqsitions, but Epes Harris testified that he never woulq ·have
consented to the borrowing of the money if 4e had know:p.
the bank did not ~xpect to make any pay1nents on the lo~n~
It is clear from the evidence that the idea of borrowing· odgi:nated with the bank and there is a fair inference that the
bank de~ired t() porrow the ~011-ey in order to p~y a J~rge
indebtedness of the estate to itself. Th~re is no evidence
that the details of the transaction were ever disclosed to Epes
and Logan; nor were they ever advised as to what debts of
the estate \vere to be paid with t4e borrow~d money.
In Leavell y. Grasty, 11~ Va. 763, 77 S. ~. 605, Juq.g·e
Whittle, spe~king· for the cp~rt, said:
'~In the ~bsence of son1e provision in the will on the subject, we know of no ~uthodty, either in exf3cqtors or tpe
court, to borrow n1oney on the faith of a decede~t 's estate tq
pay debts.?'
I~ ]Jforehea.(l Bq,?~·king
~was p.elq that:

Co. v. lJiloreheacl, 116 N. C. 410, it

~'A decedent's estate is not liable for a note made by the
executrix in her representative capacity for money to· b~
and 'vhich was used in paying ·dececle:p.t 's debts, the executrix
being personal.ly li~ble on the note.''

'

In Gle1vn v. Burrows, 7 N. Y. Supp. 180, it was held th~t
loans made to executors or trustees are not valid claims
against the testator's estate.
.
In L'llcich v~ JJ:l edirt, 93 Am. Dec. 376, this is s~id;
''The executor cle~rly hac1 no right to borrow money for
the estate unless ~xpre~sly authorized by the will, and the
charge for interest in his seco~d acco-q.nt m~st be &truck OJit
unless so authorizeq.. An e~ec~tor ha& no r~ght tp spe~-q.late
for or with the e~t~t~. If lle held mining staG~ which 1vas
likely to be forfejteq before h~ ~auld ~pply to the ~ou~·t for
instruction~, he m.ight be j~1stifie(J i~ payi~g sqmethiJ1g to pre~
s~rve it. But l~e is certainly p.ot just~fied in borrowing money
for mining spepul~ti~J:!.S. '?
In Exchange Natio1lal
ponrt :P,eld:

tP~

Ba1~k,

etc:-, y. Betts, 3 ~- L:- R. 1604,
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''The doctrine that the only effect of contracts made by an
executor or administrator is "to bind himself individually applies to a contract made by the personal representative, in
attempting to carry on and c6mplete a building contract entered into by the decedent in his lifetime. * * * An executor
has no general authority to borrow capital ·or fun~s with
which to carry on or complete a contract made by h1s testator."
(d) It is respectfully subn1itted that since 1\l[rs. Hattie
'Tingley Harris, trustee, did not execute the paper of May
7, 1930, her right to recover the entire loss sustained by the
cestui que trust is not in any way affected by the terms of ·
the paper. Under the authorities already cited, it is cl~ar
that any non-consenting beneficiary may recover his or her
share of the loss. The decedent's will expressly provided
that the share of .J. 1\L Harris, (T r ., should be held in trust
by Hattie Ting·ley Harris. The executor was charged with
knowledge· of the fact that J. l\L Harris, Jr., had no voice
whatsoever in the disposition of his interest in the estate.
We have already seen that had the stocks been sold promptly,
the estate would have received, in round numbers, $43,800.00
after paying the debit balance in the estate of the decedent
and the debit balance in the account of Epes I-Iarris. If we
should allow the executor credit for the $19,500.00 borrowed
money upon the assumption that it was used to pay the debts
of the decedent, we would still have a net loss of $21,842.66
as a result of the failure of the bank to sell the stocks
· promptly. Hattie Tingley Harris, trustee, is entitled to her
one-sixth. of this loss, without regard to the rights of the
other heirs.
(e) As to the Citizens Bank & Trust Company stock, there
is no evidence in the record that Logan Harris and Epes
Harris advised the bank to hold this stock. It is apparent
that the stock was not offered for sale because the bank
feared that to advertise the stock, or otherwise publicly offer
it for sale, would be detrimental to the interest of the bank
in its private capacity. The law, however, required the bank
to offer this stock to the public within a reasonable time
after the date of the death of the decedent.
In Mills v. Hoffman., 33 N.Y. 594, ~fills was appointed administrator, with the will annexed, of Follett on November
19, 1863. He received from :B,ollett's estate fifteen shares of
bank stock of the value of $1,500.00. Mills was at that time
a stockholder in and director of the bank and continued so
to be until the failure of the bank in 1867. After the failure
of the bank he was compelled to pay to its receiver, as an as-
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sessment on the stock, a considerable amount of money. In
the settlement of his accounts be sought credit for the value
of the stock and credit for the assessment paid thereon. In
discussing the question whether he should be thus given
credit, the court said:
"In the case under consideration, the administrator was
a stockholder in the bank, and from October, 1864, was a director until it failed. It was, therefore, his duty to take part
in the control and management of the bank. He was thus
afforded an opportunity, and it was his duty as director, to
inform himself as to its financial condition. For the period
of three years and eight months he held this stock as administrator, and up to the very day of the failure of the bank,
making no attempt to sell or convert the same into money.
The debts of the testator had all been paid by the executors
in their lifetime, and the heirs and legatees were awaiting
the settlement of the estate. Under these circumstances we
are of the opinion that he was guilty of negligence i11; not
using that degree of care and prudence that the law requires.
This negligence cannot be excused by reason of the advice
· of the guardian and mother of the infant, to allow the stock
to ren1ain. The duty of the administering of the estate was
upon hhn. The responsibility 'vas his, and not theirs, and it
is not claimed that thPy had any knowledge or means of ascertaining the true condition of the bank. If the appellant
w·as guilty of neg·ligence in holding on to the stock in question and not converting it into money, then it follows that
he cannot be credited with the item of $829.40 paid by him
on the assessment of the stock, for suc.h liability was the result of his careless act in not converting the stock into
money."
In the c~se of Motley v. Phinisy, 155 S. E. 73, the court
held that in cases of this character, the trust estate is not
liable to the assessment on the stock of an insolvent bank;
that the Trustee 'vho made the investment is alone liable.
Jenkins, Presiding Justice of the Court, among other things,
said:
·
"(6) Where the bank in whose capital stock such trust funds
were invested became insolvent, the trust estate was not liable
to assessment under the terms of the banking act for the
benefit of the depositors, nor to suit under the terms of the
legislative charter ot the Washing·ton E.xchange Bank (Acts
1888, p. 73) for the benefit of the creditors of the bank. Any ·
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such liability was the liability of the Trustee making such
illegal investments.''
·
In Brown's Estate, 133 Atl. 112, involving stock, the rule
is laid down that when such non-legal investment is held after
a time when it could probably have been disposed of, and
loss oc.curs, the fiduciary· is liable for the failure to exercise
due cal~e, 11nless he shows that his retention of the securities
in question represents, not a mere lack of attention, but an
honest exercise of judgment basecJ. on actual consideration
of existing conditions.· In othel· words, the fip.uciary is e¥-:pooted to be ordinarily watchful and to exercise normal good
judgment. The rule was taken fr01n Taylor's Est~te, 37 .A.
L. R. 553. Appended to t.l~e T;:tylor case, there reported, is
an annotation on the subject of the right of a Trustee to
J:etain unauthorized securities held by the testator. It is clear
from this annotation that the right to retaiJl. investments received from the testator is not different from the right to
makQ the investment in th~ first instance.
In :E}chert's Estate, 117 Atl. 40, a .New J.ersey case, the
statutes, shnilar to ours, allowed the executor one year after
his appointment to settle his accounts. The Executor delayed
four years in filing his final account. In the meantime, he
held certain bonds 'vhich came i:nto his possession as a part
of the assets of the estate. These bonds greatly,depreciated
in value while they were being thus held. The court held that
he was liable for this depreciation notwithstanding a statute
which provided that the executor should not be ·liable for depreciation in bonds owned by a testator in his lifetime and
continued as investments in the estate by the executor in good
faith, the court holding· that this statute did not apply to
cases of negligent delay in the settlement of the estate. Among
the excuses which the Executor offered for not settling, one
was that he was d~terreQ. by negotiations with the heirs. In
response to this the court said: ''If he choose to bargain
with her instead of following the plain line of statutory duty,
he must suffer the consequence. It was not his privilege as
~~ecutoF to negotiate settlen1ent with the beneficiaries.''
This case is interesting in that the statutes in question
were similar to ours and the court in the strongest terms
criticized the executor f9r failing; to proceed with the settlement of the estate in accor:dance with the statutes and held
him liable for the loss resulting from the depreciation of the
bonds.
In TVotton v~ De Reau., 69 N. Y. S. 753, the testator at the
time of his death owned certain secl.J.rities in which an f!Xecu~
tor was not authorized by law to invest the estate's money.
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Prior to the death of the testator, he wrote the beneficiary
under the will that he did not wish the securities changed,
and that letter was shown to the executor by this beneficiary.
Nevertheless, the court held that the executor was not relieved
from liability for the loss occasioned by his failure to sell
the securities and invest the money in securities which the law
allowed. This case is very interesting. The opinion is strong
to the effect that the executor 'vas liable notwithstanding the
fact that he may not have peen guilty of negligence in connection with the handling of the estate. The decision is
placed squarely upon the proposition that the securities were
not such as the law allowed the executor to hold or invest in
and that he should have disposed of them. Among other
thmgs, the court &aid :
·

'' * * * When a trustee finds the estate committed to him
already invested in interest-bearing securities, we are not
inclined to say that it is his absolute duty at once to dispose
of them without regard to the market, or the demand for
them, or the ruling price, or the probability of an advance
in their value. It is sufficient to say, however, that ordinarily,if a trustee sees fit to continue such investments after he
shall have had a reasonable opportunity to sell them without
loss, and to invest thcn1 in those securities which by law he
is authorized to hold, it must be an exceptional case which
will justify him in his failure to do so where, as a result of
that failure, there has been a loss.''
The stock was appraised at nine thousand dollars ($97000.00) and the executor accepted the appraisal as correct.
It is provided by statute, Code, Section 5376, that ''every
appraisement shall be prirna facie evidence of the value of
the estate embraced therein, and that it came into the hands
of the personal representative". As evidenced by an annotation to this section, previous cases are overruled by the express provisions of this section, which make the appraisal
prima facie evidence both of the value of the estate therein
and that it came to the hands of the personal representatives. One of the appraisers actually testi.fled that he thought
the stock was selling at a figure around forty dollars per
share at the date of the appraisal. On April 22nd, 1932,
nearly two years after the death of the decedent, 1\Ir. Booker
stated that the stock was worth seven thousand dollars ($7,000.00), and a little later he stated it was 'vorth five thousand dollars ($5,000.00). He testified in the case that it was
worth twenty dollars a share. It was :finally sold at sixteen
dollars a share. In the meantime, the bank had gone through
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reorganization proceedings and the par value of the stock
was split in half. In view of the prestmlption created by the
statute. and the authorities fron1 which we quoted, we subInit that the·bank should be held liable for the appraised value
of the stock.
.
The situation with reference to the 'Voodlawn Development Company stock is much the same as that with reference
to the bank stocks excepting that the bank stock consisted
of capital stock of the executor's bank, and a higher duty rests
upon the executor in connection with that stock. The executor was presumed to know its own condition and 'vas in a
position to judge of the necessity of selling· the stock promptly.
The Woodlawn Development Con1pany stock was appraised
at one hundred dollars ($100.00) a share. The testimony
shows that it was worth at least that sum, and Commissioner
Adams placed its value at one hundred dollars a share. It
was :finally sold at public auction on January 16th, 1937;
nearly seven years after the death of the decedent, at twentyfive dollars a share. There is no explanation as to why it
'vas not sold sooner. It is submitted that it was a plain violation of duty on the part of the executor in delaying the
sale of this stock, and that the burden is upon the executor
to show that the loss is in no way attributable to the delay
in the disposition of the stock.
A brief discussion of pertinent statutes is appropriate under this assig·nment of error, dealing with the degree of care
required of the executor.
Code Section 5359 provides that the Executor or Administrator shall take an oath that he will faithfully perform
the duties of his office to the best of his judgment. Section 5377 provides, arnong other things, that it shall b.e the
duty of every personal representative to adn1inister, well and
truly, the personal estate of his decedent. Section 5380 provides for what estate shall not be sold, namely, that which
the will directs not to be sold. Section 5381 provides that of
the goods not mentioned in 5380, that is of those which the
will directs not to be sold, the personal representative shall
sell as soon as convenient at public auction such as are likely
to be impait·ed in value by keeping, etc.
Section 5382 provides that if the goods sold under Section
5381 are not sufficient to pay tl1e funeral expenses, charges
of administration, debts, and legacies, the personal representative shall sell so much of the other goods and chattels as
may be necessary to pay t~e same, that is, funeral expenses,
charges of administration, debts, and legacies.
This latter statute has been interpreted time and again
to mean that the personal estate of a decedent is the natural
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~nd primary fund for the payment of his debts and legacies,

and, as a general rule, must be first exhausted before the
real estate can be made liable. The section constitutes a
plain, mandatory direction to sell sufficient of the personal
estate to pay debts of the decedent.
Section 5437 formerly provided that a personal representative should not be cornpelled to make distribution of the
estate until after twelve months from the date of his quali.fication. The Judicial Council, in order to expedite the settling of estates, rccomn1ended that this statute be amended so
.as to change the period from twelve to six months. The amendment was adopted by the General Assembly and the Section
now provides for distribution and settlement of estates after
six months.
Bliss, v. Spencer, 125 Va. 36, 99 .S. E. 593, declares that it
is the duty of an administrato~ to distribute the personal
estate after the payment of debts; that it is out of regard for
creditors, only, that ad1ninistrators cannot be compelled to
make distribution of the estate within the year (now six
months) from their qualification; and that the true policy of
the law, even in the absence of statute, would seem to favor
.a reasonably prompt distribution among those entitled under the statute of distribution, rather than a holding of the
estate by a fiduciary for the year.
In S. ~larks & Co.'s Estate, 133 Pac. 777, it was held that
the purpose of statutory proceedings for the administration
of estates is to 1narshal the assets of the estate in order that
the debts n1ay be promptly paid and the remaining assetspromptly distributed to those entitled thereto and county
courts should require an expeditiQus compliance with the
statute.
In Fly'Wn v. Do~!Jgherty, 250 Pac. 812, it was said:
"It is the policy of the law that estates of deceased persons be. administered with dispatch, to the end that they shall
not be wasted by needless expenses incident to delay and
continued allowances. In re Delenty's Estate, 53 Mont. 33,
161 P. 524; in re Tuchy's Estate, 33 Mont. 230, 83 P. 486.
This court has repeatedly urged this policy upon the courts
and the members of the legal profession in this state. In
the Jenning's Estate l\iatter, 74 l\font. 449, 241, 648, Chief
Justice 'Callaway said:
'' 'And right there it may be well to say that, unless special and sufficient reasons appear compelling a different
course, it is the duty of an Executor or Administrator forthwith, after the expiration of the period provided for the pre-.
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sentation of claims against the estate, * * * to wind up the
affairs of the estate. Mismanagement of the estate of the:
dead, and the long delays whi,ch too often are permitted in
the settlement thereof, often come very near spoliation. The:
courts are charged with the solemn duty of seeing that there.
shall not be any spoliation either with ill or good intent. l.VIr ..
Justice Milburn, in State ex 1·eL Eaki1ls v. District Court, 34
Mont. 232, 85 P. 1024.' '' .
In Hall v. 'H1,in..sor Savin,qs Bank,. 124 Atl. 593, it was held:
that an Executor is a representative. of limited authority and.
his dut~es are to control assets of the estate, pay its debts,
and distr~bute the residue of the estate to those entitled; his
only po,vers being those delegated by the will and statute,
he having no implied powers except such as are necessarily
incidental to those conferred.
We submit, therefore, that there can be no question that
it was the duty of the Executors in this case to sell enough
of the stocks in question to pay the debts of the estate. This
duty was doubly charged upon them by reason of the fact that
some of the debts were debts due to the bank, which was the
executor, and that the primary source which the bank had.
to look t~ for the payn1ent of the debts was the identical personal property 'vhich it had completely m;1der its control.
Whatever the nature of the stock belonging to the estate, it
was the duty of the administrator to sell enough securities
to pay the .debts, expenses, and taxes, and to provide for the
legacies at once and to take no chances on the market of the
future. Elverson's Estate ( 1931), 15 Pa. D. & C. 383. But
under this rule, it seems to be, as appears in this case, a
question of judgment as to how fast the stock should be offered for sale; so that a reasonable time must be allowed to
effect a sale.
Of course, the bank as ·personal representative had no right
to pledge stock coming- into its hands as such personal representative as collateral security for debts owing the bank,
as a banking institution, and if it had no right to do that, it
had no right to pledge the stock, with a broker and subject
it to the hazards 9f stock speculation for the purpose of borrowing mon~y to pay an indebtedness which decedent owed
the bank. The bank's duty as personal representative, was
to dispose of this stock in accordance with the statutes providing for the administration of estate.
The Executor was not only required to sell the stocks under and by virtue of the statute for such cases made and provided; it was also required to sell by the terms of the will;
the very first provision of which provides for the payment
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of all debts ''as soon after my death as n1ay be conveniently
done''. .So, both by the statutes and by the will the executor
was required to sell sufficient of the personal estate of the
decedent to pay all of the debts for which the estate 'vas
liable.
While we have stated the general rule of liability in cases
of this character, it should be said that where specific statutes
step in, we are not concerned so much with general rules.
To illustrate : one is required to exercise ordinary care at
all times in driving· an automobile. However, if a statute provides that the operator shall not exceed a certain speed limit,
under given conditions, and he exceeds that limit, he is g-uilty
of negligence as a matter of law and the ·rule of ordinary
care is not applicable. In the instant case, the statutes we
have cited required the executor to sell sufficient of the personal property of the decedent to pay his debts. Of course,
the executor was allo,ved a .reasonable time within which to
do this. If it failed to make the sale within a reasonable time,
it cannot be denied that it was negligent. It violated specific
statutes which lav down a rule of conduct in such cases and
it is answerable for the consequences flowing· from its violation of these statutes.
As to what is a reasonable tilne, we look to .Section 5437
which provides for an ultimate distribution of the estate at
the end of six months. The executor knew that under this
section it was supposed to be prepared to distribute the estate
after six months and it cannot be said that it was entitled to
any more time to sell the personal property "\vith 'vhich to
pay debts in order that it might be prepared to. divide or
distribute the residue of the estate. The policy of the law,
as we have stated, is to distribute the estate, even prior to
the end of the six months, if debts can be paid within that
time.
In Nelson v. Onstad, e.remttr·ix_, etc., 109 A. L. R. 630, it was
held, point 8 of the syllabus:
"Failure of an executor to settle the estate within the period allowed by law, in the absence of an order of court for
extension for cause shown, subjects him to liability for all
losses that occurred as a result of the delay."
And in Coolidge v. R·ueth, 85 A. L. R. 433, the court held,
point 1, of the syllabus :
''Failure of an administrato-r to complete his administration within the time required by law constitutes a breach of
his bond to administer the estate according to law, placing
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the risk thereafter upon the administrator and his bondsmen.''
There is an annotation appended to this case on the question of whether a personal representative of a deceased may
be held responsible for losses which ''would not have occurred if the administration had been cmnpleted when it
should have been, reg·ardless of any other breach of duty in
respect of the loss". All of the cases referred to in the annotation seem to support the holding in the principal case.
As we have already observed, Section 5376 of the Code
provides that every appraisement shall be considered prima
facie evidence of the value of the estate embraced therein
and that it came into the hands of the personal representative~ We have also observed that the estate was appraised ~t
$86,342.29 and that this appraisement was accepted by the
executor as correct. Accepting the appraisement as prima
facie correct, we find that the executor has failed to account
for a loss of $21,842.65, resu1ting fron1 a depreciation in the
value of the stocks in the n1argin account; a loss of $5,800.00
on the Citizens Bank & Trust Company stock; a loss of $1,275.00 on the \Voodlawn Development Company stock; a loss
of $207.00 on the Bank of Crewe stock; a. loss of $375.00 on
the Klotz Silk l\fanufacturing Co1npany stock; a loss of $75.00
on the Blackstone Land and Development Company stock; .
a loss of $250.00 on the note of Georg·e Stokes; a loss of $50.00
on the Fitzgerald note; making a total loss of $29,799.65 resulting· fron1 the failure of the executor to settle the estate
in accordance with the provisions of the statutes on the subject. The executor undertakes to account for the loss of
the $21,842.65 by charging it to the beneficiaries. We have
seen that one of the beneficiaries did not consent to the holding· of the stocks in the margin account and that $5,920.23 of
this loss occurred after the beneficiaries and a men1ber of
the executive committee of the bank had directed the cashier
of the bank to sell the stocks. As to the other items, there 'vas
no effort whatsoever made by the. bank to dispose of them
·and no excuse was offered for its failure to do so. Under
the statute the executor has the burden of showing some good
reason why these items were not disposed of within a reasonable time after it qualified and, in the absence of evidence
to the contrary, it will be assumed that the losses resulted
from the delay. The George Stokes note, the Fitzgerald
note (check) and the l(lotz Mill Stock have never been disposed of at any figure. They were appraised at $895.00.
$220.00 was collected on the Fitzgerald note (check) and apparently the balance of this item was allowed to become
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barred by the statute of limitations. See note by Commissioner Adams, page 58 of the transcript. The record contains no explanation of the failure to dispose of these items.
(Speaking off the record-the Klotz Silk Manufacturing Company went into the hands of receivers, and the stock became
worthless.) It is submitted that under the statutes on the
subject the executor should be held accountable for the said
sum of $29,874.65, consisting· of losses resulting entirely from
the long delay in settling the estate.

Second Assignm.ent of Error.
It is submitted that the, court erred in refusing to direct
an issue out of chance·ry to try the charge of negligence
made ag·ainst the executor in the handling of the estate.
Code, Section 6246, provides :
·
''Any court in which a chancery case is pending may direct an issue to be tried in such court or in any circuit or corporation court, and the court shall have the discretion to
direct such an issue to be tried before any proof has been
taken by either the plaintiff or defendant if it shall be shown
by affidavit or affidavits after reasonable notice that the case
will be rendered doubtful by the conflicting evidence of the
opposing· party.''
A brief review of the cases annotated· to this section will
readily lead to the conclusion that the g-ranting· of an issue
out of chaneery lies within the sound judicial discretion of
the Chancellor-not within the arbitrary discretion-and this
discretion is subjoot to review by the ·Court of Appeals.
In the case of Scott v. Porter, 99 Va. 553, the defendant, in
his final settlement as executor was allowed credit for the
loss of the use of certain slaves in accordance with a purporting agreement between the defendant and deceased,
which provided that he should care for his parents during ·
their lifetime and that in case defendant should lose the use
of any of the slaves, he should receive credit therefor against
the estate. It was held in a suit by the other heirs to surcharge the settlement that whether the agreement was genuine or whether the defendant has performed the obligations
imposed on him should be submitted to the jury.
In Bunkley v. Commonwealth, 130 Va. 555, 108 S. E. 1, the
court held that in cases of exceptional difficulty and conflict'
in the testimony, it is error for the court to fail to order an
issue out of chancery on its own motion, and when an issue
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is properly ordered, the chancellor should abide by the verdict, unless good cause appears to the contrary.
In Phillips v. lV·ells, 147 Va. 1030, 133 S. E'. 581, it was said
that either party has the right to submit to the jury any question of fact arising in a chancery cause, properly in issue.
In ;Braxton v. Willing, 4 Call 288, it was held that where,
in a chancery cause, a question arises as to the damage which
''A'' has sustained by the failure of '' B '' to pay a debt due
from ''A'' to '' C' ', according to the pronrise of '' B' ', an issue should be directed to be tried by a jury.
In Hook v. Hook, 101 S. E. 223, 126 Va. 241, it was held
that where the testimony of a brother and a sister was in
conflict, raising a question of truth, the evidenc.c of their
witnesses also conflicted and involved credibility, an issue
should be framed for submittance to the jury in accordance
to the usual chancery practice.
In Shoe1naker v. Shoem.aloer, 72 S. E. 684, 112 \Ta. 798,
where suit on a bond involved the credibility of witnesses,
and the proof was very conflicting as to the genuineness of
the bond, it was error not to order a jury trial on the trial
court's own motion.
In Whitaloer db Fowle v. Lane, 128 Va. 317, 104 S. E. 252,
the evidence was conflicting, whether a written contract for
the sale of land was delivered on condition that it should
not take effect except upon a stated contingency, and the
court held that the issue thus arising should be submitted
to a jury.
In Akers v. Mathieson., 151 Va. 1, 144 S. E. 492, it was held
that an issue out of chancery is properly submitted to the
jury where recovery of unliquidated damages depends upon
conflicting testimony.
In Isler v. Grove, 8 Gratt. 257, Grove and wife filed their
bill against Isler and 'vife, charging that the guardianship
accounts of Isler had been improperly settled and asked for
a settlement of the accounts. A decree was entered <iirecting· the accounts asked for in the bill. The Co1nmissioner
reported Isler indebted to his ward in the sum of $174.12.
There was returned with the Commissioner's report the depositions taken on the subject and they showed that there were
numerous witnesses whose testimony was conflicting and contradictory, and one of the most important witnesses for the
plaintiffs was impeached. The trial court overruled the ex1ceptions to the report and gave the plaintiffs a decree for the
sum found due by the commissioner. The following is the
opinion ,of the court on the subject:
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"The court is of opinion, that as the accuracy and credit
of the testimony relied upon to sustain the items of the master comn1issioner 's report, which were excepted to in the
eight exceptions filed by the appellants to said repcrt, were
impeached, an issue should have been directed, as a jury with
the ':vitnesses before them would have been better enabled
to test their accuracy and weigh their credit than a commissioner or the Court. The case too from the character of
the claim was peculiarly proper· for an issue; for although
it was competent for the appellees to make the allegedeprofits
received and made by the guardian from the use and sale
of the timber taken from the ward's estate a matter of account; yet the extent of the eharge on this account, if any
was proper, depends upon estimate, and is in the nature of
unliquidated da1nages, ancl therefore should have been submitted to a jury. The Court is therefore of opinion, that
the decree is erroneous, and the same is reversed with costs.
And the cause is remanded, with instructions to direct an
issue to ascertain and try whether any timber not accounted
for by the appellant in his accounts rendered, was taken by
him from the lands of the ward, and sold or conve1ted to
his own use; and what sum would be a proper charge against
the g·uardian for such thnber so taken and sold or converted
to his own use.''
The assessment of unliquidated damages is generally a
matter for a jury. 'This is peculiarly true where the damages are unliquidated and the testimony of the witnesses is
conflicting and contradictory. In. the instant case the testimony was conflicting in reference to the paper of 1\.fay 7;
it was conflicting with reference to the circumstances under
which the loan from the brokers was negotiated ou the security of the stocks; it was conflicting on whether the signature of the trustee, Hattie Tingley flarris, on the paper of
1\Iay 7th, was her genuine signature; it was conflicting in
many other particulars on the subject of the negligence of
the executor and the damages resulting from such negligence.
While, in practically all of the instances referred to, and
many others, the testimony preponderates heavily in favor
of the beneficiaries; nevertheless, the court having taken a
different view, it is insisted that the beneficiaries were entitled to have the issue of neg-ligence and the datna.ges resulting· from the neglig-ence of the executor submitted to a jury.
However, if this court should be of opinion, upon a careful
review of the record, that on the issue of negligence, t'he great
preponderance of the evidence is in favor of the beneficiaries,
and that the damages resulting from such negligence may
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be easily calculated, petitioners will insist upon a reversal
of the decree without the necessity of an issue out of chancery, and an assessnwnt of damages by the court.
Third Assignntetlt of Error.

It is submitted that the court erred in holding that the
executor was entitled t(} credit for the sum of $2,050.00 disbursec!.on January 21, 1933, to take up the note dated March
20, 1930, executed by B. E. Cobb, Jr., and endorsed by J. 1\L
Harris.
FACTS.
On March 20, 1930, B. E. Cobb, Jr., executed a negotiable
note for the su1n of $1,762.88, payable forty-five (45) days
after date to the order of J. ~:I. Harris (the decedent) at the
· Citizens Bank & Trust ·Company, Blackstone, Virginia, having· deposited as collateral security for the payment thereof,
twelve. (12) shares of the Woocliawn Development Company
stock, valued at $1,950.00 in the collateral agreement contained in the note. The note was duly endorsed by the de- ·
cedent ('Tr., p. 496). The note matured on the 4th day of
May, 1930, which was a Sunday and the day on w:hich Captain Harris died (Tr., p. 497). On May 6th, Captain Harris
was buried, and on the 7th the bank qualified as executor.
It was dishonored by the maker who never paid anything
thereon. The note did not waive presentment, protest or
notice of dishonor, and no attempt was made to give any
notice of any kind. Nevertheless, the executor paid the note
on January 21, 1933, nearly three years after the date of the
death of the decedent. On May 5, Booker, cashier of the
bank, made this endorsement on the back of the note and
dated the endorsement l\{ay 3rd:

5-3-30

''Protest waived
J. M. Harris
by Citizens Bk & Tr Co
J. A. Booker
Cashier
Executor''

Mr. Booker was asked by counsel for the bank on page 498
of the transcript this question:
"Do you recall why you dated it (referring to the notation
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placed by him on the back of the note) the third day of May,
.and when you actually put the notation on the back of it,''
.and he answered at the top of page 499 of the transcript:
''The note matured on Saturday, or was marked due May
.3. As a matter of correctness, it should have ·been marked
due May 4. May .5, which was Monday, being the next succeeding business day, was the day that it was waived. I simply dated it in accordance to the date of its maturity."
It is respectfully submitted that the estate was discharged
of all liability upon the failure to giv:e notice of dishonor
and the executor should he held accountable for the amount
paid, with interest thereon from January 21, 1933. . The
.amount paid on that date is· $2,050.00.
Code, Section 5651, provides to whom notice of dishonor
must be given:
''Except as herein otherwise provided, when a negotiable
instrument has been dishonored by a non-acceptance or nonpayment notice of dishonor must be given to the drawer and
to each indorser, and any drawer or indorser to whom such
notice is not given is discharged.''
Code, Section 5658, provides the form of the notice and is
as follows:
''The notice may be in writing or merely oral and may be
given in any terms which sufficiently identify the instrument
and indicate that it has been dishonored by non-acceptance
.or non-payn1ent. It may in all cases be given by delivering
it personally or through the mails.''
In Boyd v. City Savings Bank, 15 Gratt. 501, an endorser
on a negotiable note died intestate before the note became
due. When the note became due it was merely protested for
non-payment and no person having then qualified as administrator on the estate of the indorser, the notary on the same
day deposited in the post office of the town in which the note
had been made payable and discounted, the notice of protest,
directed to "the legal representative of the endorser". This
was held sufficient notice. In the instant case, no notice
whatsoever of any kind \vas given to anyone, but the cashier
of the bank which subseque.ntly qualified as executor, undertook to waive notice bv the notation placed on the back of
the note on the day after the decedent died, although he dated
the notation on the day before the decedent died.
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Code, Section 5357, provides that no person appointed by
a will executor thereof shall have the powers of the executor until he qualifies as such by taking an oath and giving
bond in the court, except that he may provide for the burial
of the testator, pay reasonable funeral expenses, and preserve the estate from waste.
In 're: ~Iandelbaum, et al., 141 N. Y. S. 319J it was held
that executors cannot waive notice of protest upon a note
made by their testatrix, nor by any act create a liability
against the estate which did not already exist.
An executor or ad1ninistrator represents the deceased.
New Orleans v. Kerr, 41 Aln. Dec. 323; W a.lsh v. Packard,.
40 L. R. A. 321; Bailey v. Delworth, 48 Am. Dec. 760.
In Surety JJ-lortgage & Trust Co. v. Fields, 110 Va. 827, it
was held that a waiver of leg·al rights will not be implied
except upon clear and ulunistakable proof of an intention to
waive such rights. In that case the alleged waiver of notice
to an endorser was made by one who was not entitled to 1·eceive the notice and who had no authority whatever to make
the waiver even if his conduct was constn1ed to be such, and
it was held that the waiver was not effective. In this
case the decedent being dead and no personal representative
having· qualified, the persons entitled to receive the notice
were his heirs, and notice to them may be given under Section 5660 of the Code, by mailing it to the last residence or
last place of business of the deceased. In this instance, a
notice mailed to the last residence, or last place of business
of the deceased would have been sufficient.
In 1·e: Marwitz' Estate, 133 . 1\..tl.
.
220, decided April 12,
1926, this is said :
''Marwitz. died on !fay 22, 1922, prior to the maturity of
the notes, and this fact was 'veil known to the Pennsylvania
Guaranty Corporation, the then holder of the oblig-ations.
It was thus advised as to the likelihood of the appointment
of a personal representative, a fact which actually did occur
on June 3d, prior to their maturity, and in ample time to
give notification to the collecting bank, and through it to
the notary who made the formal dernand on the maker. The
Negotiable Instrument Aet (May 16, 1901, P. L. 194, Sec.
98; Pa. St. 1920, See. 16088), expressly provides that, in case
of death, notice shall be 6>iven to the administrator or executor, if there be one, and if, with reasonable diligence, he can
be found; otherwise, notice n1ay be sent to the last residence,
or last place of business of the deceased. It was, therefore,
incumbent upon the holder of the note to notify so1ne one representing the estate of 1\Iarwitz of the fact that Smith had
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failed to pay the oblig-ations, and that it would be held liable
for the amount due. 'l'he death of the maker does not relieve from the requirement of giving notice to the indorser.
Groth v. Gyger, 31 Pa. 271, ·72 Am. Dec. 745. Nor does the
decease of the latter render unnecessary the giving of it to
his estate. Deininger v. JJ!iller, 40 N. Y. S. 195, 7 App. Div.
409. If the fact of death was not learned, a mailing to the
·decedent's nearest post office is sufficient (Lindennam v.
Guldin, 34 Pa. 54); but, where the knowledge exists, then
reasonable diligence must be used to furnish information to ·
the legal representative (Frayzer v. Da1neron, 6 Mo. App.
153; Goodnow v. TVa1·ren, 122 :hfass. 79, 23 Am. Rep. 289).
Thus, it has been held (lJfassrtchusetts Bank v. .Oliver, 10
Cush. (Mass.) 557) that, where the indorser was known to
be dead, a notice to the estate was I1eld to be insufficient,
where the will had actually been probated three days before,
though the officers of the collecting bank were ignorant of
the fact. It was there said (page 562):
" 'Yet the facts which the parties have agreed on show
that certain knowledge might have been obtained in a very
few minutes, if any proper inquiry had been made by .any
of those officers. '
''This is true where the holder has the information, or the
means acquiring it, though the notary be entirely ignorant
of the circumstances. 8 C. J. 564.
"{12, 13) Those dealing with negotiable paper are bound
to exercise the utnwst promptness and diligence in giving
notices to those entitled to them (Fidelity Trust Co. v. Bank,
277 Pa. 401, 121 A. 505), and whether such diligence has
been exercised, the facts being undisputed as here, is a que_f?tion of law for the court (Smith v. Fisher, 24 Pa. 222; Haly
v. Brown, 5 Pa. 178; Sherer v. Easton Bank, 33 Pa. 134). The
necessary advice of protest in the present case was not sent
to the last actual residence of the indorser or was it addressed to his estate, though he was known to be dead, nor
to the personal representative, though proper inquiry by the
holder would have shown the appointment of such a person
prior to the date of maturity. Under these circumstances,
the court below has found that due diligence was not exercised, and with this conclusion we are not disposed to interfere."
In the New Jersey case of First National Bank of Belmar
v. Carpenter, 130 Atl. 435, we find an instructive opinion by
Jess, J., from which we quote as follows:
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''This case was tried without a jury. ·The suit is on two
promissory notes n1acle by W. TI. Carpenter and indorsed by
James G. Barnett. One note is for $2,000, is dated December 8, 1922, and payable three· months after date. The other
note is for $3,500, and was payable three months after its
date of December 18, 1922.
"Both notes were made payable at the First National
Bank of Belmar, N. J·. The notes were discounted by that
bank and the proceeds credited to the account of Barnett,
the indorser. Barnett died on .January 14, 1923, and his
wife qualified as his executrix January 29, 1923. The notes
were duly presented at the bank for payment at the date of
their respective maturities. Payment was refused in each
case because of lack of funds, and each note was duly pro1 tested.
Notice of protest was mailed to the addresses of the
maker and indorser.
"(1) The administrator pendente lite of James G. Barnett denies liability of the estate of his decedent on the
two notes, for the reason that notice of their protest was
not mailed to the personal representative of the indorser.
He relies upon the provisions of Section 98 of our Negotiable
Instruments Act. 3 C01np. Stat. 1910, p. 3746. That section
reads as follows:

'' ''Vhen any party is dead, and his death is known to the
party giving notice, the notice must be given to a personal
representative, if there be one, and if with reasonable diligence, he can be found; if there be no personal representative, notice may be sent to the last residence or last place
of business of the deceased.'
..-"Notice of the protest of the notes in suit 'vas not given
to the personal representatives of the deceased indorser,
Barnett.
"The notary, who was the assistant.cashier of the Belmar
bank, testified that he did not know of the death of Barnett
when he mailed the notices of protest; that he inquired of
the cashier of the bank and was informed by him that Bar- ·
nett's address was 63 Lincoln Park, Newark, N. J., and that
he mailed the notices to that address.
"The cashier testified that he had read in a newspaper a
report of the death of Barnett before the notices of the protest were mailed. That ·fact wa~ not brought to the knowledge of the notary.
"Upon these facts I find that, in the g·iving· of the notices
I
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of the protest, there was a compliance with the requirements
of Section 98 of the Negotiable Instruments Act.
"(2) The reasonable diligence required by that section is
that upon the part of the notary giving the notice, and upon
that the holder of the note is entitled to rely. Second N ational Bank of Hoboken v. B·ntith, 91 N. J. La:w 531, 103 A.
862, 1 A. L. R. 470."
The endorser's liability is conditional upon the exercise
of due diligence by the holder in making presentment and
demand and in giving due notice of dishonor. The general
rule is well established that an indorser is entitled to prompt
notice of the non-acceptance or non-payment, in order that
he may take the necessary steps to secure himself; and that
upon the failure to receive such notice, he is discharged from
liability. Thompson v. Curwming, 2 Leigh 321; Willock v.
Riddle, 5 Call 358; Davis v. Pola.nd, 92 Va. 225, 23 S. E. 292;
Early v. P.reston; 1 Pat. & H. 228; lVood v. Luttrel, 1 Call
232; May v. Boisseau, 8 Leigh 181; Bank v. McVeigh, 29 Gratt.
546; B1·own v. Fergttson, 4 Leigh 37; Peabody Ins. Go. v. Wilson, 29 W.Va. 528; 2 S. E. 888; Willis v. vVillis, 42 W.Va.
522, 26 S. E. 515; Shields v. Reynolds, 9 W. Va. 487.
Notice of dishonor means notification of dishonor; and
knowledge ·of non-payment of the instrument by the party to
be charged is not sufficient. Bank v. 111cVeigh, 29 Gratt. 546,
writ gf error dismissed in 98 U.S. 332; McVeigh v. Bank, 26
Gratt. 847; Brown v. Ferguson, 4 Leig·h 37.
In an action by a bank against an indorser of negotiable
notes which were discounted in Alexandria and fell due during the war, when the indorser was within the Confederate
lines, to prove notice of protest to the indorser within a
reasonable tin1e after the war ceased, the plaintiff offered in
evidence a resolution of the stockholders, adopted at a meeting held on July 18, 1865, at which the indorser was present
at a previous period of the meeting, though it did not appear
he was present when the resolution was adopted, by which
payment of these notes and others made by the maker at a
branch of the plaintiff's bank 'vithin the Confederate lines
are declared to be still due to the bank. It was held that as
there was no proof that the indorser had any knowledge of
the resolution, it was not due notice to him of the dishonor
of the notes; that even if he had knowledge of the resolution it was not sufficient, for he must have been notified that
he was looked to for payment. Bank v. McVeigh, 29 Gratt.
-548, writ of error dismissed in 98 U. S. 332.
It is respectfully submitted that the heirs were entitled
to the notice provided by statute so that they might have
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had the opportunity of doing something to protect the estate
from any loss on account of the decedent's endorsement on
this note. It appears that twelv:e (12) shares of the Woodlawn Development Company stock was deposited as collateral
security for this note. In the agreement, under the tern1s
of which the collateral was deposited, we find this statement:
'' 12 shares W oodlawu Development stock, the market value
of which is now $1,950.00.'' The collateral agreement also
gives the holder the right to call for addition~! security in
the event there should be a decline in the market value of
this collateral. The heirs were entitled to the opportunity
to have the collateral sold and the proceeds applied to the
payment of the note in the event the 1naker was unable to
pay it. At least, they were entitled to notice of dishonor
so that they might be advised of the failure of the maker
to pay the note and thus have the opportunity of taking appropriate prQceedings to compel payment. The bank not only
failed to give the notice of dishonor, but failed to institute
any proceedings to compel payment by the n1aker and failed
to proceed to dispose of the collateral when it had a market
value at that time in excess of the amount necessary to pay
- the note. This collateral was held without any effort whatsoever to dispose of it until ,January 16, 1937, when the stock
was sold at public auction at twenty-five dollars ($25.00) a
share along with that owned outright by the decedent. The
net amount received for the collateral was four hundred dollars ($400.00). Of course, the amount paid out on account
of this note should be credited with this four hundred dollars
as of January 16, 1937.
Fo~trth

.A.ssign,ment of Erro1~.

It is submitted that the court erred in holding that the
executor was entitled to credit for the sum of twenty-eight
hundred and ninety-four dollars and ninety-one cents ($2,894.91) disbursed on April 20, 1936, to take up tbe note
executed by R. L. Harris dated March 6, 1930, due May 5,
1930, 'vhich had been renewed by the bank from time to time
subsequent to the death of the decedent.
FACTS.
On March 6, 1930, R. L. I-Iarris executed his promissory
negotiable note for the sum of twenty-three hundred an<f:
thirty dollars ($2,330.00) payable at the Schmelz National
Bank, Newport News, Virginia, to the order of J. M. Harris,
sixty days after date. The note was duly endorsed by the de-
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cedent and was discounted at the Citizens Bank & Trust Company, Blackstone, Virginia, and was in that bank when it
fell due on ~iay 5th, 1930 (Tr., p. 492). As we have already
observed, Captain Harris died on ~Iay 4th. This note was
renewed from time to time until April 20th, 1936, when it
was paid with funds of the estate. The amount paid, including both principal and interest, being· twenty-eight hundred
and ninety-four dollars and ninety-one cents ($2,894.91) (Tr.,
p. 495). ~Ir. Booker, cashier of the bank, testifi.ed thai some
of the renewals were missing·; that it was not his custom to
keep all of the renewals, or even a part of them in all cases
(Tr., p. 492). The ·first renewal which appeared in the record bears date of April 27, 1932, two years after the date
of the original (Tr., p. 493). From ,June 27, 1932, the note
was renewed from time to tin1e until it was paid, and interest
was added to some of the renewals (Tr., p. 492). It will be
observed that when the note was renewed on April 27, 1932,
it was made payable to the order of R. L. Harris at the Citizens Bank & Trust Co1npany instead of to J. M. Harris at
the .Schmelz ,National Bank, Newport News, Virginia, and
is the same amount for which the original was drawn (Tr.,
p. 493). It will be observed further that the renewal of April
27, 1932, contained a notation in the upper left-hand corner
consisting of the figure "27.17", which is 7% interest on
$2,330.·00 for the two months' period for which the note was
renewed. The renewal of April 27, 1932, fell due on June
27, 1932, at which time the note was again renewed for th~
san1e amount. That renewal was made payable direct to
the Citizens Bank & Trust Qompany. The record contains
another renewal bearing date of June 27, 1932, payable six
months after date to the order of the Citizens Bank & Trust
Company. 7% interest for six months was added to the
principal sun1 of $2,330.00, making the principal sum of $2,414.52. When the note was paid on April 20, 1936, the amount
paid from the estate of the decedent was the principal sum
of $2,414.52, with interest at 6% from December 27, 1932, the
due date of the last renewal.
·
It appears further that upon the date of the execution
of the first renewal, 1\{r. Booker, the cashier of the bank, who
took the renewal, was of opinion that the share of Logan
Harris in the estate would be more than sufficient to pay
the note. He, therefore, felt perfectly safe in accepting- Logan Harris' renewal note in lieu of the original with the
endorsement of the decedent. The estate was appraised at
$86,342.29. The indebtedness, both direct and indirect, of the
decedent amounted to beh\Teen thirty-five and forty thousand
dollars, leaving a net worth of over forty-five thousand dol-
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lars. ~Ir. Booker, in his letter of December 3, 1931, to the
husband of one of the beneficiaries, Mr. ·v. R. Gillespie, made
the statement ''at the tin1e of the death of Captain Harris,
his net estate looked to be worth son1e sixty thousand dollars
or n1ore, or approximately ten thousand dollars to each legatee". In a letter to Mrs. Gillespie, dated .April 22nd, 1932,
he states "for your inforn1ation, I would advise that at the
time of your father's death, it was roughly estin1ated that
each of the legatees would receive between eight and ten
thousand dollars. * * ~ " (See "Exhibit correspondence
with Mrs. Gillespie, J . .A. Booker's testimony".) It is perfectly obvious that when 1\'Ir. Booker rene\ved ·this note for
the first time, im1nediately following- the death of Captain
I-Iarris, he felt that he could safely discharge the estate and
look alone to the share of R. L. Ilarris therein for the payment of the note. However, when the stocks in the brokerag-e
account tremendously depreciated in value and other assets
of the estate were held for years, until they also depreciated
in value, it became apparent that the only way to collect the
note was to pay it with funds of the estate instel\d of charging
it against the indhidual share of R. L. Harris.
It \viii be obserYed that the interest from the due date of
the original, which was ~fay 5, 1930, to April 27, 1932, was
paid by the n1aker, R. L. Harris, and that the only interest
which was added to the principal is the six months' interest
at 77o fron1 June 27, 1932, to December 27, 1932. The interest fron1 December 27, 1932, to the date of the payment of
the note was paid when tl1c note was paid. It will be observed further that the renewaJs were received and accepted
by the bank with the signature of R. L. Harris alone thereon.
So many of the renewals as were retained by the bank appear to have been attached to the original and kept.
It is most respectfully submitted that when the executor
took from the funds of the estate the sum of $2,894.91, on
April 20, 19·36, to pay the H. L. Harris obligation, the estate
had been released and discharged by the acceptance of the
renewals by the bank and the extensions of time granted to
the maker for the payment of the debt and the original note
on which the decedent was endorser had become barred by
the statute of limitations.

As to the discharge of the decedent's estate b~J the. execution of the renewals and the extension of time for payment
of the original.
Code, Section ·5682, provides that a person secondarily
liable on a negotiable instru1nent is discharged by any agr.ee-
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ment binding upon the holder to extend the time of payment
or to postpone the holder's right to enforce the instrument,
unless made with the assent of the party secondarily liable,
or unless recourse against such party is expressly reserved.
This section of the Negotiable Instruments Law was before the court for construction in the case of JV.estinghouse
Electric rt l'Jilfg. Co. v~ H~tpp, 179 N. W. 286. It was there expressly held that an endorser of an automobile company's
notes given to an electric manufacturing company was discharged by the payee company's agreement with the auto.mobile company to extend the time of the payment of. the notes
for eig·hteen months, without the endorser "s consent, despite
reservation of right to hold the old note. This case is apparently one of the best considered cases on the subject and ,
thoroughly and completely disposes of the question here involved as to what constitutes a reservation of rights.
In the case of N q,tional Park Bank v. Koehlet·, 204 N. Y.
174, 97 N. E. 468, under a similar statutory provision, it
'vas also held that the endorser on a past due protested note
was discharged where a renewal was taken with the understanding that the old note would be held until the new note
was paid. The court said:
''So far as the protest of the old note is concerned, that·
fact can1l.ot help cut the agreement, if that agreement did
operate to suspend the plaintiff's right of action against the
maker. * * * Its effect was to preclude plaintiff from maintaining any action upon the note against the maker; for the
company could have objected that, under their agreement,
it was to be held as collateral, until the new notes were paid.
Thus, the right of action was, nooessarily, suspended during
the interval. e: * *
''The difficulty is that in this .arrangement there was evidenced the intention of the parties to suspend action upon
the note until a future day. * * * Within the rule of the authorities, as under the provisions of our negotiable instruments law, we must hold that the agreement did not distinctly, nor impliedly, reserve the right of the bank to proceed by immediate action against the defendant,. * * * If
the parties actually had in mind a reservation of the right
of action against· the defendant; if they intended that the
transaction was subject to his consent, it would have been
easy to have said so. It may be assumed that the plaintiff
believed these conditions to have existed, or its assent would
have b.een refused to the arrangement; but the obligation of
such an indorser, as a surety, is strictissimi juris. He was
entitled to insist that, within the strict application of the
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rule in suc'h cases, he was released from his obligation by
an agreement of the creditor with the principal debtor, to
which he had not consented and which extended the latter's
time of payment of its indebtedness.''
The following Virginia cases hold that an agreement by
the holder of a note extending time for· payment releases all
parties secondarily liable when the agreement is entered into
without the consent of the parties secondarily liable: Cape.
Charles Bank v. Fa-rme1·s lliutual Exchange, 120 Va. 777, 92
S. E. 918; Citizens, etc., v. IJ!lc.JJ..f·u.rran, 138 Va. 657, 123 S. E.
507; Stuart v. Lancaster, 84 Va. 772; State Savings Bank v.
Baker, 93 Va. 510; Heldreth v. lJ!loore, 149 S. E. 473, 153 Va.
156; Dey v. J.llartin, 78 Va. 1; Callaway's Ex' or v. Price, 32
Gratt. 1; Conner v. TfT.est, 105 .S.. E. 762; Cobb v. Va~u,qhan,.
141 Va. 100, 43 A. L. R. 177; fflann v. Bradshaw, 118 .s. E.
326, 136 Va. 351.
In Stuat·t v. Lancastc~r, supra, this is said:
-

"It is also well settled that where the holder of a promissory note takes a new note of the principal debtor, payable
at a future day, without the consent of the surety, the latter
,is discharged, unless the evidence clearly shows that the parties otherwise intended; for the legal effect of the arrangement, in the absence of an agreement to the contrary, is to
suspend the right of action on the original demand until the.
maturity of the new note. And the burden of proof is, not
upon the surety, but upon the creditor, 01· those representing
him, to show that such au agTeement was made; or, in other
words, to rebut the presun1ption arising from the taking of
the new note.
''This question was considered in Callaway's Ex' or v.
Price's Adn~'r, 32 Gratt. 1, in which Judg·e Staples, speaking
for the court, said: 'vVhilst the mere taking; a negotiable
security, payable at a future day, does not, unless so agreed,.
operate as a payment of an antecedent debt, it does operate
to suspend the right of action on the original demand until
the maturity of the bill or note, unless it is made to appear
that it was received simply as collateral security. It is a
conditional satisfaction with respect to the principal, and
with respect to the surety it is absolute, unless it plainly
·appears that the parties intended otherwise. • • • In some
of the cases it is held that taking- the negotiable security
creates a conclusive presumption of law of an agreement to
suspend; in others it is held, and with better reason, that it
is simply a question of intention,' to be determined upon
the particular facts of each case. Citing .Annistead v. Ward,.
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2 Patt. and H., 504; Blait· & H oge v. TVilson, 28 Gratt. 165;
Pu,tna'Jn v. Lewis, 8 Johns. 389; 1lilyers v. lV ells, 5 Hill 463;
Rees v. BeTrington, 2 Lead. Cas. Eq. 1915; Brandt on Sur.
and Guar., Sec. 316."
In Callaway v. Price, supnt, cited in St'ltart v. Lancaster,
one Leftwich was principal and one Price was surety on
a bond, payable to Callaway in twelve months. Price died
before the bond becan1e due, and Leftwich qualified as Price's
administrator. Thereafter Callaway and Leftwich agreed
upon a renewal of the bond and the question was whether
Price's estate was released. Considering the question of
the right of Leftwich as administrator to consent to a renewal, the court said :
''It has been further argued that an agreement to forbear will not release the surety; if made with his knowledge
and consent; and in that case Leftwich, being at the time
the personal representative of the surety, must as such have
consented to the arrangmnent with Callaway.
'"'It is very clear, however, that Leftwich was acting for
himself only. He did not profess to represent the estate of
Price in anything that was said or done. And before that
estate can be held bound it ought plainly to appear that Left'vich in his character of administrator consented to the arrangement. It is not enough that he was merely passive.
It would be necessary to show that he actively concurred and
consented as administrator to be bound by the new agreement. Brandt, Sec. 299. But if it· be conceded that such
assent was given, it was a palpable breach of official duty.
The effect of the arrangement was to deprive the representative of Price's estate of the legal right to insist upon payment of the debt by the principal, or to pay the debt himself,
and to proceed at once against the prinCipal. It will scarcely
be denied that if the personal representative of the surety
agrees that the creditor may g-ive time to the principal debtor,
and in the meantime the principal becomes insolvent, and the
estate of the _surety is required to pay the debt, the personal
representative will himself be held to answer out of his own
estate. 2 Lomax Exo'rs, 295; mar. 471, 47.6, 485, top.
• 'It is equally clear, I take it, that any one who concerts
with an executor or administrator in any manner contrary
to the duty of the latter, will himself be held answerable.
Graff v. Castle'l'nan, 5 Rand. 195, 203. If, therefore, the creditor enters into an arrangement with the personal representa- ·
tive of the surety, the effect of which is to throw the loss
upon the estate of the surety, he can stand on no high~r
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ground than the personal representative himself occupies.
And in this case if it be conceded that Callaway obtained the
consent of Leftwich as administrator to the ar"i-angement, he
is precluded· frotn claiming any benefit from that consent to
the injury of. Price's estate."
·
In the instant case, the bank which held the note qualified
as executor on the estate of the decedent. According to the
Callaway case the bank, acting· as executor, had no right to
agree to an extension of time for the payment of a note due
to itself in its own right. There is, indeed, no evidence that
any such agreement was attempted to be made. The only
evidence of the transaction is that when the note fell due it
was renewed from tilne to thne by the bank, and the original
was pinned to the renewals. Interest 'vas apparently paid up
to June 27, 1932, at the rate of 7%, because on that date, six
months' interest at 7% was added to the original amount
of the note, making the principal of the note $2,414.52 in·
stead of $2,330.00 ( Tr ., p. 495).
In the West Virginia cases of Parsons v. Harrold, 46 W.
Va. 122, and Glenn v. lJ'lorga·n, 23 \V. Va. 467, it was held
that the actual payment of usurious, or legal interest in advance is a sufficient consideration to tnake valid a contract
to extend payn1ent of a debt, so as to discharge a surety, but
a mere naked unexecuted agTeen1ent to pay such interest
will not disc.harge a surety.
Under Code, Section 4149 ( 71), the executor 1night have
endorsed a renewal of this note on behalf of the estate of its
decedent, but it could not have renewed the note for a longer
period than two years, except upon the order of the court. Apparently there was no effort to follow this statute as th~
renewal was not endorsed by the executor, and the note was
renewed for a longer period than two years.
As to the Statute of Litnitations.

It will be observed that the note in question fell due on
Monday, May 5th, and that Captain Harris died on Sunday,
May 4th. The cause of action on the note, therefore, accrued after the date of the death of the decedent. The note
was paid on April 20th, 1936, nearly six years after the date
of its maturity.
Section 5810 of the Code, so far as applicable to this case,
. provides that every action to recover money which is founded
upon any contract by writing, not under seal, shall be brought·
within five years after the right to bring the same shall have
first accrued. The statute contains the following proviso:
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''Provided that the right of action against the estate of
any person hereafter dying, or upon any such award or contract, which shall haye accrued at the time of his death, or
the right to prove any such claim against his estate in any
suit or proceeding, shall not in any case continue longer than
five years from the qualification of his personal representative, or if the right of action shall not have accrued at the
tin1e of the decedent's death, it shall not continue longer than
five years after the same shall have so accrued.''
Section 5809 provides as follows:
''Period to be excluded from computation of the time within
which by operation of any statute or rule of law, any civil
proceeding must be commenced-The period of one year from
the death of any party shall be excluded from the computation of time within which, by the operation of any statute or
rule of law,· it may be necessary to commence any proceeding
to preserve or prevent the loss of any right or remedy.''

Of course, Sections 5809 arid 5810 must be read together.
If either is to prevail over the other, 5810 would prevail, as
it e1nbodies a later expression of the Legislature. 5809 was
last enacted by the Legislature of 1895-6. 5810 was enacted
in its present form in 1912. R-eading· the two together, it is
clear that when the Legislature provided for the exclusion
of "one year from the death of any party", it meant some
party having· a right and cause of action. Judge Kelly, in
Steffey v. King, 101 S. E. 62, 126 Va. 120, in construing this
statute, said:
''The Legislature knew when the amendment was passed
that the causes of action in which the estates of deceased
persons are likelv to be concerned are almost always in. existence at the tinie of the death of the party, and we are of
opinion that it \vas such causes of action, and only such, which
the statute embraced."
It will be observed in the instant case that Captain Harris
died on May 4th, 1930, and that this note fell due on May
5th. The cause of· action on the note was therefore not in
existence on the date of the death of the decedent.
Section 5810 not only provides that the right to prove any
claim ag·ainst the estate of any person shall not in any case
continue longer than fiye years from the qualification of his
personal representative; it further provides that if the right
of action shall not have accrued at the time of the decedent's
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death, it shall not continue long·er than five years after the
same shall have so accrued. So, neither statute gives the
personal representative a right to prove this note against the
estate of the decedent after fiye ·years from the date of the
qualification of the executor, which took place on ~lay 7,
1930.
Syllalh;ts· No. 1 to Kesterson's .Admr. v. Hill, 101 Va. 739,
is as follows:
"By the expressed tenus of Sec. 2920 (Sec. 5810 of the
Code of 1930) of the Code the right of action against the
estate of a person dying on or after ~fay 1, 1888, which had
accrued during his lifetin1e, cannot in any case continue
longer than five years from the qualification of his personal
representative.''
In Spence·r v. Flanary, 104 Va. 395, is a suit brought for
the purpose of subjecting to the lien of a fi fa the proceeds
of a claim against the U.S. Government which had come into
the hands of an Administrator. There was a demurrer and
a plea of the statute of limitations by the Administrator.
The court sustained the plea and dismissed the bill. The
opinion is by Judge HarrisoiL who quotes the above-quoted
section of Section 5810 (then -Section 2920) of the Code. The
court held:
''The right to enforce the judgment by execution ceased
at the death of Chadwell Britain; the right of scire facias
or action ceased at the end of five years after the qualification
of his administrator.''
The court says :
''Whatever may have been the life of the judg·ment had
the debtor lived, before it was barred by the statute of limitations, it cannot be enforced after his death unless the proceedings contemplated by the statute are taken against his
personal representative within five years from the date of
the qualification of such representative."
In Quackenbush v. b?ley, E:xjecutriz, 153 S . E. 820, Judge
Browning quotes with approval Templema;n v. Pttgh, 102
Va. 441, as follows:
''Statutes of limitations are statutes of repose, and espeThey are

cially is tltis true as to the estates of the dead.
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founded on a sound public policy, and should be so construed
as to advance the policy they wete designed to promote.''
"The power to nullify acts of the Legislature prescribing
a limitation upon the time within which actions may be commenced is not a judicial prerogative. Statutes of limitation
have become rules of property. They are vital to the welfare of society and are favored by the law. They are to be
viewed as statutes of repose, and as such constitute meritorious defenses.''
Section 5406 of the .Code provides:
"If any personal representa~ive * * * shall pay any debt
the recovery of which could be prevented by reason of 4P ~ ""
lapse of time, or otherwise, knowing the facts by which the
same could be so prevented, no credit shall be allowed him
therefor.''
Judge Harrison, In 1 Harrison on Wills, page 695, says :
''It is the duty of the personal representative to reject all
claims against. the estate, if he has a valid defense. * • *
His duty to resist all claims to which there is a valid defense
is statutory in both states.''
He then quotes Section 5406, and says :
''He will not be allowed credit for * * '*' a debt barred by
the statute of limitations, or any other valid objection thereto.''
Mr. Burks, in Burks' Pleading & Practice (3rd Ed.), page
374, says:
"It is the duty of a fiduciary to set up the statute as a
defense to claims asserted ag·ainst the person he represents
which are barred by the statute of limitations and his failure
to do so will generally render him liable for the resulting
loss.''
He then quotes Section 5406.
In Conrad v. Fuller, 98 Va. 20, Judge Buchanan, speaking ·
for the court, says :
''It is his (the personal representative's duty) to represent the estate, and not those having adverse interests.''
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The court held in this case that an Administrator has no
right to have a comn1issioner report a debt against his decedent's estate; that the creditor, or someone who is authorized to represent him, should lay his clain1 before the Commissioner in order that it. may be reported.
In S1nith v. Pattie,. 81 Va. ()61, .the court says:
''The statute of lin1itations, while it is purely a personal
privilege as to a living party, who may avail himself of it
or not, as he may choose, is not such as to an executor or administrator. "" * * "
At page 662:
''It is the duty of the personal representative, for the reasons already given, to interpose the bar of the statute of·
limitations to every claim not properly asserted within the
statutory period; and where the claim was barred in the lifetime of the testator or intestate, no promise of the personal
representative can revive the claim so- as to take it out of
the statute.''
Page 663:
"Executors have no right to waive any legal defense to
such an action; and if they did, and were to pay a debt against
the recovery of which there was any legal bar, they would
]ay themselves liable over to those who were interested in
the testator's property.''
Page 664:
''The office of a personal representative is to so administer
the estate of his decedent as to protect it against all stale demands, for the reason that such, in the eye of the la-w, do not
constitute valid charg·es against the estate to be administered.
This duty a personal representative can in nowise waive or
neglect; for if he were permitted to do so, then it would be
in his po,ver, not only to defeat the statute, but, by fraudulent collusion with pretended creditors, bring serious loss,
if not ruin, upon the estate. It is against the policy of the
law, and opposed to the principle of proJection extended to
the estates of deceased persons, that a personal representative should be clothed with the exercise of any such dangerous
·discret~onary power.''
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Fontana Land Co. v. Laughli'11., 48 A. L. R. 1317, is a California case in which the court says:

''The power to nullify acts of the Legislature prescribing
a limitation upon the time within which actions may be com-

menced is not a judicial prerogative. Statutes of limitation
have become rules of property. They are vital to the welfare of society and are favored by the law. Nichols v. Randa.ll, 136 Cal. 426, 69 Pac. 26; Shavn v. Sresovich, 104 Cal.
402, 38 Pac. 51. They are to be viewed as statutes of repose, and as such constitute meritorious defenses. LiZZyBrackett Co. v. Sonne·mann, 157 Cal. 192, 106 Pac. 715, 21
Ann. Cas. 1279. ''
Assu1ning that a valid claim had been :filed with the Executors, this would not have stopped the running of the statute
of limitations. In Gwinn v. Fa'rrier, supra, the court says:
"So far as we have been able to find, :filing of proof of
claim with a personal representative has never been held to
stop the running of the statute of limitations.''
vVhat. is here said on the subject of the duty of the executor is equally applicable to the Cobb note. It was the duty
of the executor to oppose the payment of both notes and the
payment to itself in its own right of these notes, under the
circumstances, under which they were paid, constituted a
gross breach of trust.
It is respectfully submitted that this assignment of error
is well taken and that the executor's account should be surcharged for the amount it paid on account of this note, together with interest from the date of payment.
Fifth Assign·ment of Erro1·.

It is further submitted that the court erred in holding that
the executor was entitled to a commission of one thousand
dollars ($1,000.00).
It was provided in the decedent's will as follows:
"Inasmuch as I have appointed said ·Citizens Bank and
·Trust Company my sole Executor who will therefore be und~r no obligation to share the commissions with another, and
as my estate will consist solely of liquid assets such as money,
and stocks and bonds listed on the stock exchange, 'vhich
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may be easily and quickly sold, and the proceeds thereof divided among the beneficiaries hereunder in accordance with
the provisions hereof, or distributed in kind to the parties
entitled thereto, and for this reason my Executor will be relieved of much of the trouble and labor required to administer on and settle up the ordinary Estate, I fix and limit the
commission of my said E..xecutor at two and one-half per cent
(2lh1o) on receipts which shall be disbursed by it, but said
two and one.-half per cent (2lh%) commission shall not exceed one thousand dollars ( $1,000.00).''
The total receipts of the executor amoru1ted to $65,315.72,
of which only $38,479.88 were received and disbursed by the
executor. The balance was received and disbursed by Scott
and Stringfellow. If the Executor is entitled to any commissions, it is entitled to a 2~~ o/o conunission on $38,479.88,.
since that is all that was received by the executor. Scott &
Stringfellow received the balance and applied it to the indebtedness of the executor.
The commission to which a personal representative is entitled is a commission on ''receipts". Herelick v. Southern
Dry Goods Co., 123 S. E. 529, 139 Va. 31; Jones v. Virginia
Trust Co., 142 Va, 229, 128 S. E. 533. Code Section 5425.
It is earnestly insisted that the executor is not entitled to
any commission in this case. It is unnecessary to here repeat what has been said in connection with other assignments of error relating to the gross negligence of the executor in the management of this estate. It goes without saying
that if the executor has thus mismanaged the estate and is
l~able to the beneficiaries, it is not entitled to any commissions.
Section 5409 of the Code provides that if any such fiduciary
wholly fails to lay before the commissioner of accoWlts a
statement of receipts for a.ny year, within six months after
its expiration, he shall have no compensation for his services
during said year, nor conunission on such money, unless allowed by the court. It is incurnbent upon. a delinquent fiduciary praying· the court to exercise its discretion in its favor
and grant him compensation where he has failed to settle
his accounts, to give reasonable excuse for his delay, otherwise compensation will not be allowed him. Trevelyan v.
Lofft, 83 Va. 141; Brent v. Olevi'lzger, 78 Va. 12.
In Bliss v. Spencer, 125 Va. 36, 99 S. E. 593, heretofore.
cited in another connection, the court held that under this
section of the Code the Court will allow commissions to ·a
fiduciary on receipts as to which he is in default ru1der this
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Act, only to the extent that he gives a reasonable excuse for·
such default.
In the instant case the executor offers no excuse whatsoever. True it is that the executor contends that the failure
to sell the stocks listed on the New York Stock Exchange was
due to the advice of Logan and Epes Harris appointed by the
heirs to advise with the executor, but nowhere in the record
is it. intimated that these gentlemen, or anyone else, ever
mentioned the subject of the executor postponing the filing
of the accounts as required by law. frrue it is also that the
executor contends that it was endeavoring to compromise
with the heirs, but this is no excuse for a failure to file the
accounts as directed bv statute. There was no mention of
the subject of a compromise until 1933, nearly three years
after the deat4 of the decedent, and it cannot be contended,
with any sho'v of reason, that the efforts to compromise the
differences between the executor and the heirs had anything
whatsover to do with the failure of the executor to comply
with the statute. Indeed, the executor's default in this respect might have had something to do with the controversy
between the executor and the heirs. It would certainly have
been advantageous to all parties for the executor to have
complied with the law and filed its accounts regularly. It
will be observed that the present suit was instituted in the
spring of 1935. Up to that time, a period of approximately
five years after the death of the decedent, the executor had
:filed no account of its transactions with the Comtnissioner.
In Cris1nond v. Jones, 117 Va. 34, 83 .S. E. 1045, it was held
that an administrator who makes no settlement of his accounts as required by law and offers no reasonable or sufficient excuse for a failure to perform this plain and mandatory duty, is not entitled to receive commissions on that part
of the funds of the estate received by him, which goes to persons who have not. waived such settlements.
It is respectfully submitted that this assignment of error
is well taken and that the court erred in allowing the commission of one thousand dollars.
CONCLUSION.
It is most respectfully, but earnestly, submitted that all
of the assignments of error are well taken, and that the decrees of the trial court should be reversed and a final decree
entered by this court in fa,ror of petitioners for the losses set
forth in the following itemized statement:
.
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(1) The loss resulting· from the failure of the executor to sell, within a reasonable time, the
stocks in the brokerag·e account with Scott &
Stringfellow,
$21,842.65
With interest from Noven1ber 7th, 1930.
(2) The loss resulting fron1 the failure of the executor to sell, within a reasonable time, the
200 shares of the capital stock of the Citizens
Bank & Trust Con1pany,
5,800.00
With interest fron1 November 7th, 1930.
(3) The loss resulting from the failure of the executor to sell, within a reasonable time, the 17
shares of the \:Voodlawn Development Company, stock,
1,275.00
With interest fro1n November 7th, 1930.
( 4) The loss resulting· from the failure of the· executor to sell, within a reasonable time, the
capital stock of the Bank of Crewe,
207.00
With interest from November 7th, 1930.
( 5) The loss resulting fron1 the failure of the executor to sell, within a reasonable time, the
Klotz Silk :Nianufacturing Company stock,
375.00
\Vith interest .fron1 November 7th, 1930.
(6) The loss resulting· from .the failure of the executor to Hell, \vithin a reasonable time, the
capital stock of the Blackstone Land and De75.00
velopment Company,
With interest from November' 7th, 1930.
(7) The loss resulting on account of the George
Stokes note,
250.00
With interest frmn November 7th, 1930.
(8) The loss on account of the Fitzgerald check,
50.00
With interest from November 7th, 1930.
(9) The loss resulting· from the payment ·of the
R. L. Harris note,
2,894.91
With interest from April 20, 1936.
(10) The loss on account of the payment of the
B. E. Co bp note,
2,050.00
With interest from January 21, 1933, subject
to a credit of $400.00 as of ,January 16, 1937.
(11) The loss on acconnt of allowance to the executor of a commission of $1,000.00,
1,000.00
With interest from October 7, 1937.
The aggregate of the foregoing items is

$35,419.56
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which is the principal amount which petitioners are entitled
to rooover. If we allo'v the executor approximately the full
six months allowed by law within which to dispose of the
first eight items, interest should be calculated on those items
from November 7th, 1930. Interest should be calculated on
the remaining three items from the dates they were paid.
For the errors herein assigned, apparent upon the face
of the record, petitioners pray that an appeal from the said
decrees of the Circuit Court of Nottoway County be awarded
to them and that both of said decrees be. reviewed and reversed.
Petitioners request an oral hearing· on this petition.
Petitioners aver that a copy of this petition was mailed
to opposing counsel in the trial court on the first day of
April, 1938.
. Respectfully submitted,

A. E. HARRIS,
SELDEN S. HARRIS,
WILLIAl\1: J. H.ARRIS,
HATTIE TINGLEY HARRIS,
,JAMES 1\1:ADISON HARRIS, JR.,
LUNETTE H. GILLESPIE,
JULIA H. HARRIS,
Petitioners,
By .Counsel.
GEO. E. ALLEN, Counsel.

I, George E. Allen, an attorney at law, practicing in the
Supreme Court of Appeals of Virginia, do hereby certify
that in my opinion the decrees in this case should be re·
viewed.
Given under my hand this 1st day of April, 1938.
GEO. E. ALLEN,
Attorney at Law.

Rooeived Aprillst, 1938.

M. B. WATTS, Clerk.
April 29, 1938.
$300.

Appeal awarded by the Court.

M. B. W.
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RECORD
VIRGINIA:
Pleas before the Circuit Court of Nottoway County on
the 7th day of October, 1937
Be It Remembered that heretofore, to-wit: .A.t Rules held
in the clerk's office of said court on the First Ivlonday in
April,, 1935, came A. E. Harris, Selden S. Harris, William
J. Harris, Hattie Tingley Harris, James Madison Harris,
Lunette H. Gillespie, and Julia H. Harris, and filed their bill
in chancery against the Citizens Bank & Trust Company, a
corporation, in its O"\Vll right and as executor of the last will
and testament of J. ~I. Harris, deceased, and T. Pryor Jones,
Sheriff of .Nottoway County, which bill is in the following
·
words and figures, to-wit:
Virginia:
In t4e Circuit Court of Nottoway County.
A. E. Harris, Selden S. Harris, William J. Harris, Hattie
Tingley Harris, James l\{adison Harris, Lunette H. Gillespie, and Julia H. Harris, Complainants,

v.
Citizens Bank & Trust Company, a corporation, in its own
right and as executor of the last will and testament of J.
l\L Harris, deceased, and T. Pryor Jones, Sheriff of Nottoway County, Defendants.
BILL IN CHANCERY;
To the Honorable Circuit Court of Nottoway County:
Your complainants, A. E. Harris, Selden S. Harris, Wm.
J. Harris, Hattie Tingley Harris, ,Tames Madison Harris,
Lunette H. Gillespie (nee Harris), and Julia H. Harris, respectfully represent unto your :Honor, as a basis for the relief hereinafter prayed for, the following case:
page 2

~

(1) Your complainants, A. Epes Harris, Selden
S. Harris, \V.•J. Harris, James Madison Harris and
Lunette Harris Gillespie are the .children and heirs at la'v
of the late J." ~f. Harris, deceased.

.A. E. ~~rris, ~t ~~., y. Qiti~eps ~~~lr ~+~~~tOo., etc.

~~

(~) Yop._~· con1plain~ntz ~attie ~ ~~ngl~y :ij~rris? ~~ ~ru~t~e

for the said J am~s 1\fadison Harris under tne last Will and
f!§~tife1 ~~~~j/ :Rarris1 CJ,eCe~sed, 11 coPy <!r ~hiCh

¥,

:a.

(p} Your conip1a~nan,t, t1qlia.
Harri~, is a~sig·nee of R.
L. Harris~ d~~~s~Cl,. ~.son of t~~ e>"~iq J.- M: Hard~~ ~~~~~~~fh

of all of the right, title and Interest which the said R. L.
Harris acquired under and by virtue of the said will of the
said J. M. Harris, deceased; the said. R. L. Harris having departed ~this life sribs.equent to the death of 'the said J. M.
Harris, and havi:q.g, prior to his death, foi· a valuable' ~on:
sideration, assigned all or his interest in the s~id. estate to
your. oomplain~nt1 J"rilia H. Harris.
.. . ..
.
· (4) That the said J: 1\{. Harris, deceased, departed this
li!e 0~ or :about the 4th ~a:y ~f 1\fay, 193~, a!ter· ~~~i~g ma4~
his last :will and testa.n1ent, a copy of: which IS exh~b1ted herewitli, marked noOPY ,f Ivf.. HARRISr 'VILl;'' 'and asked
tp be read as a part of this bill. . . . .
. . ~
(5) [lhat at. OIJ.e time '(sev.eral ¥ears prior to the date of
the execution o·:f said :will) th~ s·aid. J. M. Harris was tile
Qwner of a large and'· v~luable estate? 'cpnsisting of rea,l and
personal property of the value of at least $150,000.00. · ·
- -.. (6rrrha£
:was at that time the father· of six·
page ? ~ chjldren, ·whose names are mentioned above, ~~l o£
whoin :were adults; that his wife was dead a1}d that
the said A. Epes Harris- was Iparried and keeping house for
the said J.· l\f. Harri~ in the home of the latter, in· the town
of Blackstone~ Virgjnia. · · ·
· ·
' ·"
Cl) That the sa,id J. ~I. Harris, in his lifetime, undertook to -make) and diq make, a settlement on each of 'his' chila·ren, res~rving fo _luni~el~ eno~g~l of his. pr?perty ~q take
care of ~umself during the remainder of his hfe, and to pav
all of his debts.
- · · ·· · ·
· '
~
·· -~8) ~hat-he' th~r~~pon gavfJ to eae~ .<?f his c~tildrep, e~
c~pbng your complainantl A. Epes Harris, ten thousand doilars ($10,000.00fin casll, oi· its equivalent, and execufed ana
d~liv.e!=~d to. your- c<?1riplainant, ~~ Er>es 'Har~is,: a· de~d to
the resident~al propert;v of tbe said J. · M. I!arris ·In the town
of Blackstone, he~einafter descrioed, and· tpp:k a' deed of! trust
from comphiinant, A: Epes Hari:is; ·securing negotiable 11-otes
executed by said complainant in the sum of sixteen thousand
gpJI;lr~ ($~&_OQ9:9P.>: T_.R~_. a_.. s_ a n~rt ef_ ~~tP. tr~p~~~tiqH ~h-e
said J .. ¥. #tP~n~ ent~r~q P}to ~h ~gn~~JHeqt With corn:nl~pp
ant, A. Epes Harris, to· -the effect tliat if ti1e said. A. Epe·s
Harris would allow him, the said J. M. Harris, to use and
o~cupy the roqms in the said residence which were then being us~d and occupi~d by the said ,J. :AL Harri~, and would

he

l

-
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furnish and provide board for the said J. ~L Harris during
the rmnainder of his life, he, the said J. 1\I. Harris, would
direct in his will, or otherwise, that the said notes be cancelled and the said 'deed of trust be marked satisfied.
(9) The said property referred to in paragraph
page 4 ~ eight ( 8) above consists of the following:
1. All of that certain lot or parcel of land lying and being
in the town of Blackstone, County of Nottoway, State. of
Virg·inia, on the East side of High Street, and supposed to
front on High Street 133 feet and to run back therefrom between parallel lines about 416 feet to the property of Green
Fitzgerald's Estate and the parcel of land herein belo'v next
described, being lot No. 21 and part of lot No. 20 on L. E.
Barrow's plot of the town of Blackstone, and bounded on
the South by the lot of T. 1\L Dillard, on the East by the land
of the Estate of Green Fitzgerald, Dec'd. and the property
hereinbelow described, and on the North by the lot of 1\frs.
Helen E. Watts (nee Harris), and on the West by the eastern street line of Jiigh Street; being the residence property
of the said J. ~L Harris ; and
.
2. All of that certain lot or parcel of land in or near the
Town of Blackstone, in the County of Nottoway and State
of Virginia, lying partly in the rear and east or northeast
of the aforesaid property, supposed to contain abouf seven
(7) acres, and hounded on the North by the Southern Street
line of Broad Street, and on the East by the Estate of Rias
Crenshaw, on the South by the Estate of said Green Fitzgerald, Dec'd., and on the West by the property hereinbefore
conveyed, the lots of the said }\lfrs. Helen E. Watts, 1\frs. H.
L. Williams and J. Black Jones, the last named property being· known as the Southside Warehouse property; being the
same property conveyed A. Epes Harris by deed from J. M.
Harris, widower, dated .January 9, 1926, and recorded 1\fay
3rd, 1926, in the Circuit Court Clerk's Office of Nottoway
County in D. B. 64, p. 526, togetlier with all rights, buildings,
. privileg·es and appurtenances thereto belonging, or in any
wise appertaining, there being located on a part of the above
property the residence of the late J. M. Harris.
(10) That the said last will and testament of the said J. M.
Harris, deceased, contains the following paragraph:

"3. I give and bequeath unto my son, A. Epes Harris, all
of his notes, or such of the san1e or such balance as may be
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due thereon at the date of my death, provided I have notalready cancelled said notes during· my life time by giving the
.san1e to him, or otherwise, which notes ·were gh:en by him
to me for the purchase price of my r,esidence and lot on
High Street in said town of Blackstone, heretofore sold and
conveyed to hhn by me, and are secured by a deed of trt{st
thereon; intending and meaning hereby to release him of any
and all liability and accountability to my estate thereon;
provided that he shall allow me to use and occupy
page 5 } the rooms in said residence now used and occupied
by me therein, and that he shall furnish and provide
for me board therein, during the remainder of my life, as he
has heretofore done since he purchased said property from
me, and in consideration "rhereof and upon which condition I
l1ereby make this bequest and release to him·.''
(11) That eomplainant, A. Epes Harris, complied with the
terms of the foregoing agreement in every particular; that
he allowed the said J. ~[. llarris to use and occupy the rooms
in said residence, selected by him, and that he, the said A.
Epes Harris, furnished and provided the said J. l\L Harris
with board until the date of his death, all in strict conformity
·with the provisions of said agreement, and otherwise looked
.after and cared for the said J. M. Harris according to his
})roper station in life.
(12) That the said last will and testament of the said J. M.
1-Iarris was duly admitted to probate in the clerk's office of
the Circuit Court of .Nottoway County on the 7th day of l\{ay,
1930, as shown by the attested copy of said will exhibited.
herewith.
(13) That upon motion of the defendant, Citizens Bank &
Trust Company, a corporation, it was appointed executor of
the said last will and testament of the said J. l\1:. Harris, deceased; took the oath of office required by law and entered
into a bond in the penalty of eighty thousand dollars ($80,000.00), conditioned and payable as the law directs, and
thereupon took charge of the assets of the said estate and
undertook to administer them pursuant to the terms of said
will.
(14) That the said J. M. Harris died seized and
page 6 ~ possessed of a large and valuable personal estate
which was appraised at the sum of eighty-six thousand, three hundred and forty-two dollars and twenty-nine
cents ($86,342.29}; which appraisal was accepted by the said
defendant, Citizens Bank & Trust Company, and returned and
filed in the clerk's office of the ·Circuit Court of Nottoway

• I
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with Scott and Stringfellow, as aforesaid, but remained in~
&ctive in the premises and pern1itted said stoc)r to rem~ in
said &ccount and depreciate in value until the 21st day of
Ma..l'Ch, 1932, when· defendant instructed Scott & Stringfellow
to sell said securities and they were accordingly sold at a
loss to the estate of approximately twenty-.five or thirty thou~
sand dollars.
(18) That anlong the assets which came to the hands of
the defendant as executor, as aforesaid, were two hu:p.dred
(200) shares of its own capital stock; that at the date of the
death of th~ said J. 1\L Harris, and for sometirne thereaft~r,
said stoQk was. selling· actively and in demand at a prioe ril:pg..
i:ng f:rorn. foJ.'ty t() fifty dollars. per share; that said defend~
ant n~glected and refused to dispose of· said stock while it
might thus have sold advantageOllsly, but continued to hold
the same until it has now depreciated in value and
page 8 ~ cannot be sold for mor~ than ten o.r twelve dollars
per share,
(19) Complainants further all~ge that the 13aid bank, ~s
e~ecutor, has never filed a report or account before the Commissioner of Accounts or any Commissioner of this cou.rt,
or before this court, as required by the statute for such cases
made and provided, and that said bank has th~reby forfeited
aU claim for colllponsation for its seryices by reason of its
failure to file said reports and accounts and is entitled to
no compensation for its services in connection with the' administration of said estate. ·
(20) Complainants fllrther allege that notwithstanding the
agreement enterod·into by complainant, A. E.pes Harris, and
the said J, J\11. Ha~~ris, during his lifetime and the specific
directions contained in his will, to the said executor to per~
form and carry out said agreament, the said Citi~ens Bank
& Trust Company has failed and refused to cancel and de-:
_liver up said notes to complainant, A. Epes Harris, ~nd l1as
failed and refused to mark the said deed of trust satisfied.
(21) Complainant, A. Epes Harris, ft1rther alleges that the
said defendant, ·Citizens Bank & Trust Company, while ~n..
tinuing- to hold the doed of trust. lien and the notes secu~"~d
thereby against said compl~in&nt, and while continuing to
fail to settl~ its executorial .accounts, as aforesaid, is pro.,.
ceeding ag~nst complainant, A., Epes Harris, in an effort
to QOllect various and su.Jldry an1ounts which said Citi~ans
Bank & Trust Company clahns that said A. Epes lJarris
owes it.
page 9 ~ (22) That on January 51 1935, the Citizens Ba:n.k
& Trust Company, as executor of J! ].f. HEt-rris, de~
ceased, secured a judgment against complainant, A. Epes
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Harris, in the Circuit Court of Nottoway County for the sum
of $255.00, with interest from :March 1, 1934, together with
15% attorney's fees, and $4.50 costs; that said judgment was
duly docketed on the 21st day of January, 1935, and execution was issued thereon on the same date, and delivered to
T. Pryor Jones, Sheriff of Nottoway Gounty, and returnable
to First April Rules, 1935; that on the same date the said
defendant secured a judgment in said court against your
com})lainant, .A. Epes Harris, for the sum of $176.50, with
interest on $76.50, part thereof, from March 1, 1933, and on
$100.00, the residue, from April 26, 1934, together with 15%
attorney's fees and $4.50 costs; that said judgment was duly
docketed on the 21st day of January, 1935, and execution
was issued thereon· on the 25th day of January, 1935, and
delivered to said sheriff, returnable to First April Rules, 1935;
that on the same date the said defendant secured a judgment
in said court ag·ainst cornplainant, A. Epes Harris, and S. S.
Harris, for the stun of $2,094.76, with interest on $869.27,
part thereof, fron1 ~larch 24, 1934, and on $809.33, part thereof, from ~-larch 24, 1934, and on $416.16, the residue, from
~Iay 16, 1934, together with 15% attorney's fees and $5.00
costs; tha.t said judgment was duly docketed on the 21st day
of January, 1935, on which date execution was issued thereon
and delivered to said sheriff, returnable to First April Rules,
1935; that on the same date the said defendant secured a judgment in said court against A. E. Harris and Louise Harris
for the stun of $644.72, with interest on $100.00,
pag·e 10 ~ part thereof, from April 3, 1934, and on $220.00,
another part thereof, from 1\Iarch 7, 1934, and on
$324.72, residue, from 1\Iay 26, 1934, together \vith 15% attorney's fees and $4.50 costs; that said judgment was duly
docketed January 21, 1935, on which date execution was issued thereon and delivered to said sheriff, returnable to First
April Rules, 1935.
(23) That said executions issued upon said judgments, as
aforesaid, have been levied by ·said sheriff on all of the personal property owned by complainant, A. Epes Harris, and
said complainant is advised that the said defendant is contemplating proceeding·s to subject his real estate covered by
said deed of trust, not only to the payment of said judgments, but also to the payment of said notes aggregating
$16,000.00, which defendant refused to cancel and deliver up
as directed by said J. M. Harris in his will.
(24) Complainant, A. E. Harris, further alleges that by
virtue of the wrongful acts of the said defendant, he is being harassed in and about his affairs and is unable to raise

A. E. Harris, et al., v. Citizens Bank & Trust Co., etc.

95

the money to pay the defendant said obligations evidenced by
said judg·n1ents. That if said defendant 'had performed its
duty in the premises, complainant could and would have
settled his said obligations long ago and your other complainants would have long since received substantial sums as their
respective shares of the estate of their father.
Wherefore, inasmuch as such doings are contrary to equity
and good conscience, and your complainants are without
remedy, save by the aid of a court of equity, they pray that
the Citizens Bank & Trust Company, a corporation, in its
own rig·ht, and as executor of the last will and tespage 11 ~ tament of J. ~1:. Harris, deceased, and T. Pryor
Jones, Sheriff of Nottoway County, be made. parties defendant to this bill and required to ans,ver the same,
but not under oath, the oaths being- hereby expressly waived;
that an account may be taken of the personal estate and ef..
fects of the said testator that came to the hands of the said
defendant, or of any person or persons by its order, or for
its use; and also of the said testator's burial expenses, debts
and legacies; that the same may be applied in due course of
administration; that the residue of said testator's personal
estate and effe(}ts may be ascertained and that such shares
thereof as shall appear to belong and be due to yopr complainants, respectively, may be paid to them respectively, and
that it may be decreed that the said defendant cancel and deliver up to your complainant, A. Epes Harris, the said notes
aggregating· $16,000.00 and required to mark the said deed
of trust satisfied on the records of the clerk's office of the
Circuit Court of Nottoway County in accordance with the
statutes for such cases made and provided; that said defendant, and T. Pryor Jones, Sheriff, be enjoined and restrained from enforcing the executions issued on said judgments in favor of the defendant against the said A. Epes
I-Iarris until the issues and matters involved in this suit can
be passed upon and settled by this honorable court; that the
Citizens Bank & Trust Company be held accountable to your
complainants for the loss sustained by the said estate by the
failure of the said ba.nk as executor to convert, dispose of,
settle and administer said estate as the law directs; that all
appropriate orders may be entered, accounts taken and inquiries directed to the end that there may be a final settlement of the estate of the said J. ~f. Harris, deceased, in accordance with the terms of his will, and that your
page 12 ~ complainants may each ·have such relief in the
premises, both general and special as the nature
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Qf the case of each may require, or as to equity may seem
meet.
·
And your co1nplainants will ever pray, etc.
A. E. HARRIS,
SELDEN S. IIARRIS,
WILLIAM J. HARRIS,

HATTIE TINGLEY H.ARRIS,
JAM.ES MADISON HARRIS,
.LUNE·TTE H, GILLESPIE,

JVLIA Hp HARRIS,

By ConnseL
GEO. E. ALLEN, Counsel.
State of Virginia,
County of Notto\vay, to-.wit:

This day personally appeared befo1·e me, W. Fletcher
Bergman, a Notary Public in and for the. County of Nottoway, St~te of Virginia, ..A.. Epes Harris, w.ho, after being
duly sworn, says that he is one of the complainants mentioned in the foregoing bill; that he knows the contents
thereof, and that the facts stated thel·ein are true, except
such as are the1·ein stated upon information and belief, and
that as to such facts he believes them to be true,
Given under my hand this 6th day of April, 1935.
My Qommission expires on the 31st day of ~lay, 1937.

W. FLETCHER BERGMA.N,
Not1:1ry Public.
For "Exhibit Appraisal'' see HE:xhibit J. A. Booker's
Testhnony No. 1 ''. ·
page 13 ~
And at another day,
the defendttnt, Citi~en$
swer to said bill, which
figures, to,-wit:

ANSWER.
to ..wit' on the 4th day of ~fay, 1935,
Bank & Trust Company, filed its an- ·
answer is in the following words and

·
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The joint and separate answer of the Citizens Bank and
Trust Company, a corporation, in its corporate capacity and
as executor of the last will and testament of J. :hL Harris,
deceased, to a bill of complaint exhibited against them and
others by A. Epes Harris, et als.
For answer thereto, or so much thereof as they are advised it is material for them to answer, answering, say:
1. That they have filed in this cause a plea in bar, which
speaks for itself, and until said plea in bar has been passed
upon and the issue therein raised determined, these respondents are advised that they are not required to answer, and
. reserve the right, if said plea is overruled, or the issues
therein raised adjudg·ed against these respondents, to file in
detail such answer to said bill of complaint as they may be
advised that it is material for them to answer.
2. These respondents specifically deny each and every allegation in said bi11 of complaint not herein expressly admitted to be true, and call for strict legal proof thereof.
3. Respondents admit that J. 1\L Harris departed this life
testate, and that the Citizens Bank & Trust Company was
named executor in said will, and it has duly qualipage 14 fied as such and has performed its duties faithfully, efficiently, honestly and promptly.
4. Respondents deny the third paragraph in the bill and
call for strict leg·al proof of the assignment of the interest
of R. L. Harris, deceased, to Mrs. Julia H. Harris.
5. Respondents allege that none of the parties complainant
are at this time, or were at the time of the institution of the
suit and the filing of the bill, interested in the subject-matter of the litigation or in the estate of the. said ,J. J\L Harris,
deceased, having executed and delivered a good and sufficient deed conveying all their right, title and interest to Mr.
A. Epes Harris, which deed was by the said Harris exhibited
to the attorneys for these respondents and its cashier, Mr.
J. A. Booker, in the presence of lVIessrs. T. Freeman Epes
and H. H. Watson on December 10, 1934, and was examined
by said parties in the law offices of respondent's attorneys,
and was used as a basis of the agreement of compromise
and settlement between these respondents and A. Epes Harris which was reduced to writing· on December 10, 1934, and
because thereof the said parties c.omplainant, except A. Epes
Harris, have ho interest in the said suit, are improper par. ties thereto, and have no right to call for the relief prayed
for therein, and that the said A. Epes Harris, as -stated in
the plea heretofore filed, is barred by his agreement of set-

t
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tlement from undertaking to assert the matters and things
alleged in said bill and prayed for in the prayer thereof.
6. Respondents allege that any and all delay, if any there
was, in the handling of the estate of the late J. lVI.
page 15 )· Harris and the conversion of the assets thereof
into cash, was due to the objection, protest and
interference of the heirs of the said J. ~I. Harris and devisees
under his will, acting by and through their duly constituted
representatives.
7. Respondents specifically deny the allegation in paragraph 8 of said bill, and call for strict legal proof thereof.
If required to answer in detail, they will enlarg·e upon their
statement with reference thereto, and allege that the notes of
A. Epes Harris, secured by the deed of trust on the residence
property of J. 1\I. I-Iarris belonged to the estate of J. !L
Harris, are assets thereof, and until the debts of said estate
are fully settled, and without the consent of the other heirs
and devisees, the said executor could not deliver said notes
to the said A. Epes Harris ; that the said A. E~pes Harris
has at all times been and still is indebted to the estate of the
said J. ~L Harris in a large sum.
8. In paragraphs 6, 7, 8, 9 and 10 of the bill complainants
allege that the deed of trust notes hereinabove referred to
are the property of A. ]Jpes T-Iarris by reason of an alleg·ed
contract between A. Epes Harris and his father, J. M:. IIarris,
deceased. Respondents deny that such a contract was made,
or that any consideration passed from A. Epes Harris in pursuance of such a contract, and alleg·e that the 'viii of J. ~I.
Harris 1nade a g·ift of these notes to A. Epes Harris, the said
gift being voluntary and not supported by any consideration
whatever, and before the same can be carried into effect, the
dPbts of the decedent and of A. Epes Harris to the estate of
J. Ivi. Harris must be paid.
page 16 ~ 9. l~espondents deny the allegation in paragraph
5 as to the value of the estate of J. M. Harris, deceased, and call for strict legal proof thereof; and further
in connection .with paragraphs 6, 7, 8, 9, 10, and 11 of said
bill, respondents call attention to the fact that while the deed
of trust from A. Epes Harris securing. said notes was dated
January 9, 1926, it was not recorded until May 3, 1926.
10. Respondents, upon considering said bill of complaint,
conclude that the following principal complaints are alleged:
(1) That the assets of the estate were not converted into cash
immediately, and because thereof complainants have suffered:
(2) The executor has not presented to the proper offieials
of the Circuit Court of Nottoway County its accounts yearly
and had the same examined and approved; and (3) The ex-
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<ecutor has not delivered to A. Epes Harris the deed of trust
notes. Respondents allege that the complainants and their
duly constituted representatives were at all times informed
.as to the assets and liabilities of said estate and as to the
manner of handling the same and respondents allege that
the failure of the executor to convert the assets into cash immediately after the death of J. 1\L Harris 'vas due to the objection and protest of the heirs at law and devisees, who
thought that the personal property should be held, believing .
that it would become more valuable, and that the estate thereby would profit by the holding thereof, and asserted that the
estate would suffer if said property were converted into cash,
and that all delay in the sale of said assets was at the in.
stance and request of the constituted representa}Jage 17 } tives of complainants, and ''rith their acquiescence,
ratification and approval; that at all times they
have had access to the accounts and have been informed and
kept posted as to all transactions of the executor; that for
. more than a year, perhaps eig·hteen n1onths to two years, re.spondents have been attempting to reach a settlement with
A. Epes !farris, which began prior to the time when Mr. Allan Epes prepared a paper to be executed by the other heirs
.at law and devisees releasing to A. Epes Harris their interest in said estate, and has continued up until the bringing
of this suit.
11. Respondents deny that they have oeen negligent in the
J1andling of said estate; deny that there has been any loss attribu'table to any negligence or misconduct on the part of the
executor, and on the contrary, ~liege that whatever loss the
estate has suffered has resulted from the economic depression,
which began with the stock market crash of 1929 and has persisted up until the present time.
12. Respondents deny that there is any just complaint
.against it for failure to deliver the deed of trust notes to
A. Epes :Harris.
13. Respondents deny that the executor has recovered any
judgment or judgments against A. Epes Harris. On the contrary, the judgments recovered are in favor of the ·Citizens
Bank & Trust Company, a corporation, in its capacity as a
bank, and are upon notes which represent personal obligations of A. Epes Harris and others for money loaned the said
A. Epes Harris, and have no connection whatever with the
estate of J. M. Harris, deceased.
page 18 ~ 14. In support of the allegations hereinabove
made, respondents allege that the following paper
1vas executed .and delivered to the executor;
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· ''Blackstone, Virginia
May 7, 1930

''Citizens Bank and Trust Company,
Executor of J. ~I. Harris, Deceased,
Blackstone, Virginia~
Gentlemen:
Feeling that you would wish to consult and advise with the
devisees and legatees of J. ~I. Harris, Deceased, whose executor .you are, in the handling of his estate, and realizing
that it wilf be very inconvenient, if not impossible, to get all
of the devisees and legatees present, when needed, we, constituting all of the legatees and devisees of J. M. Harris, have
therefore appointed and do hereby appoint and constitute
R. Logan Harris and A. Epes Harris, to represent us, the
undersigned devisees and legatees of J. M. Harris, dec'd in.
consulting and advising with you about the handling of his
said estate, and we do hereby obligate ourselves to be bound
by any advice or recommendation made to you by said R ..
Logan Harris and A. Epes Harris in and about the handling
of said estate including the sale or disposition of any stocks,
bonds or other property of said estate.
Yours very truly,,
Signed: WM. J. HARR.IS,
S. S. HARRIS,
A. EPES HARRIS,
R. L. HAR.RIS,
LUNETTE H. GILLESPIE,
J. 1\L IIARR.JS, JR.,
MRS. J. 1\L HARRJS, JR.,
Devisees and Legatees of J. M. Harris, Deceased.''
Respondents allege that acting· upon the foregoing written
authority, the said executor has at all times kept the said R.
Logan Harris and A. Epes Harris posted as to the way it
was handling said estate, and has acted upon the advice and
instructions of said parties on the sale or failure to sell assets of said estate, and also as to the stating· and filing of accounts, and all other matters pertaining to said estate; and
respondents allege that at no time did . A.. Epes
page 19 ~ Harris claim the said deed of trust notes or demand the surrender thereof to him until June 2.
1934, after the Citizens Bank and Trust Company had heen
forced to sue said Han·is for the payment of his individual
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obligations, and that such notification came in the forn1 of a
letter signed by A. Epes Harris, but written by his._attorney,
1\Ir. H. H. Watson, and after several conferences had been
held in an effort to reach an agreen1ent.
15. Respondents emphatically deny that the executor has
been negligent in the performance of its duties, or that when
the full facts are understood by the Court it has done anything to cause the court to deny the small compensation provided for herein; but, on the contrary, alleges that it has
been diligent, faithful and exceedingly patient in attempting
to perform the duties devolving· upon it, and that much of
its patience and long suffering has been due to the respect
and friendship of the officers and directors of the bank for
the late J. 1\-L Harris and because of their desire to avoid,
if possible, unpleasant controversies and consequent litigation, which, howeYer, have co1ne, regardless of their efforts
and pains to avoid the same .. Respondents allege that each
and every step in the course of the performance of its executorial duties, it has consulted and sought the advice and
counsel of the duly constituted representatives of the heirs
of ·J. 1\t Harris, deceased, and has followed and relied upon
that advice and counsel whenever and wherever possible,
with the confident beli.cf and assurance, based not only upon
the written agreement and authority quoted above, but upon
the oral representations of the heirs and legatees and their
representatives that the Citizens Bank and Trust
page 20 ~ Company, as executor, would be exonerated from
any liability or loss which the heirs of J. 1\f. Harris
might incur by reason of the executor acting upon the advice
and suggestions of the heirs and their duly constituted representatives, Respondents, therefore, allege that any loss which
may have occurred has been the direct responsibility of the
heirs themselves and 'that the Bank as executor is in no way
responsible to them therefor.
Respondents pray that they may be g-ranted the right to
file an additional answer, if they be advised so to do, in the
event the issues raised by the plea are adjudged against them,
and pray that their acts as executor may be ratified and approved by the court; that they may be allowed the compensation provided for their services, as well as the right to
charge the estate for the services of attorneys to represent
them in this and all other litigation pertaining to said estate,
and that they may be hence dismissed with their proper costs
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and charges in this behalf expended. And now having fully
answered~ pray, &c.
CITIZENS BANI( & TRUST CO~IPANY,
A Corporation, Executor of J. M. Harris,
and
CITIZENS BANK & TRUST C0~1:PANY, .
A Corporation, Doing a Banking Business,·
By J. A.'BOOI{ER, Its Cashie1~.

W. ~ION CURE GRAVATT and
J. SEGAR GRAVATT, p. q.
PLEA.
And at another day, to-wit: the 27th day of April, 1935,
the defendant, Citizens Bank & Trust Cmnpany, filed its ple~
to the bill of con1plaint which plea is in the following words
and figures, to-wit:
page 21

~

The plea of the Citizens Bank and Trust Company, a corporation, in its ow11 right and as executor of the last will and testmnent of J. 1\L Harris, deceased,
to a bill of complaint exhibited against said Citizens Bank and
Trust Company, a corporation, in its own right a11d as executor of the last will and testa1nent of J. ~I. Harris, deceased,
by A. E. Harris, et als.
This defendant, for plea to the said bill, says that heretofore, to-wit: some time previous to the filing of said bill
of complaint and the issuing· of process thereon, the con1plainants and the said defendant did make up, state and settle all
the matters, controversies and things alleged in said bill of
complaint; that the aforesaid contract a:nd agreement was entered into as a compromise and a final settlement of all the
differences and controversies between the said A. E. Harris,
one of complainants, and the Citizens Bank and Trust Company, both in its capacity as a bank and in its trust capacity
as executor of the last 'viii and testament of J. ~I. fiarris,
deceased that the said settlement, account and contract of
compromise was entered into in May, 1934; that the said
statement of account and compromise was made as of J nne
11, 1934; that there were certain minor details in regard
thereto ·which the complainant, A. E. Harris, desired to have
settled before the aforesaid agreement was reduced to writ-
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ing and put in its final form; that heretofore, to-wit, on December IO, 1934, a written contract was drawn by the attorneys for the said Citizens Bank and Trust Company and for
the complainants herein; that the said contract embodied the
entire agreement and con1promise between the parties and
was a complete discharge of said Citizens Bank and Trust
Company as ·executor· for all matters and things
page 22 r alleged in the bill filed in this suit, a certified copy
of said contract and deed of trust drawn in pursuance thereof are filed herewith, marlred ''Exhibit Contract" and "Exhibit Deed of Trust", and made a part of this
plea; that the consideration for the said contract was valid
and binding, and is fully set forth in the body of the contract
filed herein.
That certain dividends and moneys have been disbursed
to the complainant, A. E. Harris, and to the Citizens Bank
and Trust Company in pursuance of the said contract:
That the said A. E. Harris, in pursuance of said contract,
had a deed duly executed by all of the other heirs of J. M.
Harris, deceased, conveying and releasing unto him all their
right,· title and interest in and to the estate of the late J. M.
I-Iarris, and that the said deed was delivered by said heirs
to A. E. Harris in pursuance of the aforesaid contract and
in final consummation thereof, and that the deed aforesaid
is a binding and valid contract of conveyance and forever
bars all rights which the other heirs of the late J. lVI. !farris
n1ay have had in and to the estate of J. M. Harris, deceased,
and is a bar to their right to institute this suit.
This defendant would further show unto your Honor that
process has been issued and its bill has been filed before this
Honorable court asking for the specific enforcement of the
aforesaid compromise agreement. \\Therefore this defendant
humbly prays judgment of this court whether it shall be compelled to make any further or other answer to the said bill
of complaint, and prays that this court will adpage 23 ~ judicate and dispose of the aforesaid bill and suit
for the specific enforcement of the said· compromise ·agreement before proceeding further with this suit
filed by A. E. Harris and the heirs at law of J. ~tf. I-Iarris,
deceased, against the defendant herein, and prays that the
right of the said defendant, Citizens Bank and Trust Company, a corporation, in its own right and as executor of the
last will and testament of J. M. Harris, deceased, to have the
aforesaid compromise agreement specifically enforced, may
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be adjudicated and determined. in its separa.t~ bill _filed before this court before proceeding further with the matters
and things alleged and set forth in the bill of complaint filed
herein, and it prays to be hence dismissed fr01n this cause
with its reasonable costs and charges in this behalf n1ost
wrongfully sustained.
CITIZENS B.ANIC AND TRUST COMPANY,
A Corporation, In Its Own Right and As Executor of the Last Will and Testament of J. ~I.
Harris, Deceased,
By counsel.
W. MONCURE GRAV1\.TT,
W. 1\IIONCURE GRAVATT and
J. SEGAR GR.AV.ATT,
J. SEGAR GRA·vATT, p. q.
REPLICATION TO PLEA.
And at another day, to-wit: on the 17th day of June, 1935,
A. Epes Harris, Selden S. Harris, Wn1. J. Harris, Ilattie
Tingley Harris, J an1es l\iadison Harris, Lunette H. Gillespie
and Julia H. Harris filed their replication to the said plea
of the Citizens Bank & Trust Company, which r~plication
is in the following words, to-wit:
page. 24

~

For replication to. the plea of the Citizens Bank
& Trust Company, a corporation, in its own right,

and as executor of the last will and testan1ent of J. ~L Harris,
deceased, heretofore filed in this cause, the said A. ]~pes
Harris, Selden S. Harris, W1n. J. I-Iarris, I-Iattie Tingley
Harris, James l\{adison Harris, Lunette H. Gillespie, and
Julia H. Ha.rrifJ say that by reason of anything in said plea
alleged, they ought not to be barred of having· and maiutaining their aforesaid suit thereof against the said Citizens Bank
& Trust Company, a corporation, in its own right and as
executor of the last 'vill and testament of J. l\L I:Iarris, deceased, because they say that neither they, noy either of them
made up, stated, settled, or entered into any c01npleted and
binding agreement to make up, state or settle the matters,
controversies and things alleged in said hill of complaint, or
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any of them, a.s alleged in said plea ; and this they pray may
be enquired of by the country.

A. E. HARRIS,
SELDEN S. HARRIS,
WILLIAM: J. HARRIS,
HATTIE TINGLEY HARRIS,
JAMES ~IADISON HARRIS,
LUNETTE H. GILLESPIE,
JULIA I-I. HARRIS,
By counsel.

GEO. E. ALLEN,
Counsel.
page 25 ~

PLEA.

And on the same date, to-wit: the 17th day of June, 1935,
A. Epes Harris and Louise 0. liarris, filed their replication
to the said plea of the Citizens Bank & Trust Company, which
replieation is in the following words and figures, to-wit:

A. Epes Harris and Louise 0. Harris, respondents, by
protestation, not confessing or acknowledging to be true all,
or any of the ntatters and things in the said bill of complaint
alleged, as to so much of said bill as seeks to compel these
defend~nts to perfonn the agreentent in said bill mentioned,
alleged to have been n1ade and e~tered into between the complainant and these respondents, for the compromise, settlement and final adjustme1it of all matters involved in the administration of said estate, for plea thereto, said respondents,
by their attorney, come and say:
That neither they, nor either of them, n1ade up, stated, settled, or entered into any completed and binding agreen1ent to
make up, state, or settte the matters, controversies and things
alleged in said bill of con1plaint, or any of them, as alleged
in said bill; and this they pray may be enquired of by the
country.
A. EPES HARRIR,
LOUISE 0. IIARRIS,
By counsel.

GEO. E. ALLEN,
Counsel.
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On the sante day, to-wit: the 17th day of .June, 1936, the
Citizens Bank and Trust Con1pa.ny by vV. M. Gravatt, their
counsel filed the following n1otion, which motion is in the
following words and figures, to-wit:
page 26

~ ~IOTION

BY EXECUTOR AND BANI{.

1st-That the Court sustain each exception and objection
to evidence introduced by A. E. Harris and others and expunge the same from the record for the reasons stated on the
record at each and every exception and objection, as will
more fully appear in the several depositions and particularly
at the beginning of the deposition of Walter S. Robertson.
2nd-That the Court strike out and reject the special plea
of A. E. Harris filed in the suit of the executor against said
A. E. Harris and wife, because upon an inspection of the
record in this case it appears that a binding contract of 5ettlement was made as of June 11th, 1934, and the reducing of
same to writing on Dec. 10; 1934, w·as not a condition of said
settlen1ent and the failure of A. E. Harris to deliver said
signed written agreenwnt .was not necessary to complete a
contract, the written contract being merely an evidence of
what had formerly been agreed upon, accepted and acted
upon,-the Inincls of the parties having fully n1et as of June
11th, 1934.
Respectfully,
· CITIZENS BANI{ & TRU.ST COJ\iPANY,
Executor, and In Its Corporate Capacity,
By counsel.
W. l\10NCURE GRAVATT,
of Counsel for Executor and Bank.
~IOTION

NO. 1.

And at another day, to-,vit: the 17th day of January, 1936,
A. E. Harris, Selden S. Harris, Wm. J. Harris, Hattie Tingley Harris, James ~Iadison Harris, Lunette H.
page 27 ~ Gillespie and Julia H. Harris filed their motion
nun1ber 1, which motion is in the following words
and figures, to-wit:
Now come the complainants, A. E. Harris, Selden S. Harris,
William J. Harris, Hattie Tingley Harris, James Madison
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Harris, Lunette H. Gillespie; and Julia H. Harris, by counsel,
and make their motion to strike from the record the alleged
compromise agreement of the lOth day of December, 1934,
together with the release deed, bearing date of the 15th day
of August, 1934, upon the ground that neither the said alleged
agreement bearing date of the lOth day of December, 1934,
nor the said release deed bearing date of the 15th day of
August, 1934, was ever delivered to the Citizens Bank & Trust
Company.
MOTION NO. 2.

And on the same date, to-wit: the 17th day of January,
1936, Hattie Tingley Harris, trustee, by counsel, filed her
1notion in ·writing as ~1:otion Number 2, which motion is in
the follo·wing words and figures, 'to-wit:
Now comes Hattie Tingley Ha.n·is, trustee, by counsel, and
n1akes her motion to strike from the record the said paper
of May 7, 1930, in so far as her rights may be affected, because she never executed the same, and further for the reason
that she was without authority to execute the same and is
without authority to ratify the said paper, and no action or
advice on the part of the said Logan Harris and A. E. Epes
can in a.ny manner affect her rights as trustee and the rights
of her beneficiary.
page 28

~

:i\fOTION NO. 3.

And on the same date, to-,vit: the 17th day of January,
1936,,A. Epes Harris, Selden S. Harris, "Tm. J. Harris, Hattie Tingley Harris, James ~Iaclison Harris, Lunette H. Gillespie and Julia I-I. I-Ian·is, filed their motion number 3, which
motion is in the following 'vords and figures, to-wit:
Now come the cmnplainants, A. E. Harris, Selden S. Harris,
William J. Harris, Hattie Tingley !Iarris, ..Tames Madison
Harris, Lunette H. Gillespie, and ,Julia. H. Harris, by counsel, and renew their motion heretofore made when the case
was first called for trial, that the court, under Section 6121
of the Code, submit to the jury, for deter1nination, the following issue :
Was the alleged compromise agreement bearing date on
the loth day of Decmnber, 1934, signed and delivered by
Epes Harris to the Citizens Bank & Trust Company?
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And the complainants, by counsel, also t;nake thi_s further
motion, that the court, under Section 6246 of the Code of
Virginia, submit to the jury, for determination, the following issues:
(1) Did the heirs of J. ~L Harris, deceased, sign the release dee·d, bearing date of the 15th day of August, 1934, and
deliver the same to Epes Harris upon the condition that he
would use it for the purpose of borrowing money from the
Home Owners Loan Corporation, with which to pay his personal indebtedness to the bank, and with the understanding
that after paying such indebtedness, he would sue the bank
because of the manner in which it had handled the estate of
the deceased?
(2) Did Hattie Tingley Harris, trustee, sign the
page 29 ~ paper dated May 7, 1930Y
(3) Was the Citizens Bank & Trust Company
· negligent in the performance of its duties as executor of the
estate of J. M. Harris, deceased Y And if so, in what instances was it negligent, and what were the losses, if any, in
each instance resulting from such neg·ligence Y
And at another day, to-wit: at Rules held in the clerk's
of said court on the Third 1\ionday in April, 1935, came
the CitizP.ns Bank & Trust Company, a corporation, executor
of the estate of .T. ~L Harris, deceased, and Citizens Bank &
Trust Company, a corporation, and filed its bill of complaint
against A. Epes Harris and Louise 0. Harris, his wife, which
bill of complaint is in the following words and fi'gures, towit:
offi~e

Virginia:
In the Circuit Gourt for the County of Nottoway.
Citizens :aank & Trust Company, a Corporation, Executor of
the estate of J. M. Harris, Deceased, and Citizens Bank &
Trust Company, a '0orporation;-Coinplainauts

v.-

A. Epcs Harris and Louise 0. Harris, l1is wife,-Defendants

BILL IN EQUITY.
To the Honorable Edwin P. Cox, Judge of the Circuit Court
for the County of Nottoway:
Your complainants, tl1e Citizens Bank & Trust Company,
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a corporation, Executor of the estate of J. lvl. Harris, deceased, and Citizens Bank & Trust Company, a corpage 30 } poration, in its corporate capacity, doing a banking
business and a trust business at Blackstone, Va.,
would respectfully show unto your Honor the following· state
of facts, which it is advised entitle it to come into a court of
equity and claim relief at the hands of such a court.
That after the death of the late J. l\11. Harris his will WU$
probated in the 'Circuit Court Clerk's Office of Nottoway
County, copy of which is hereto attached and made a part
hereof, marked "Exhibit Will," in which the Citizens Bank
and Trust .Company was named executor; that it duly qualified as executor and has performed its duties as such faithfully, efficiently and under the guidance and direction of duly
constituted representatives of the children of the said J. M.
Harris, his heirs at law and devisees under his will; that any
and all delay in converting the asf3ets of the said estate into
cash ensued from the protests of interested parties in said
estate, objecting to a speedy sale of the assets. That for
several years everything was pleasant, peaceable and friendly
between the executor and the children of J. 1\L Harris, and the
conduct and rnanagenient of said estate was with their approval and undr.r their direction and advice, acting through
their duly constituted representatives from among· said children; that after the effects of the economic depression, which
swept away former n1arkr.t values of stocks, bonds, real estate and all other property in the United States, and when
the heirs at law and devisees realized that their expected
realization fron1 said estate had been seriously affected by
the depression, dissatisfaction arose, and one of the children,
to-wit, l\ir. A. Epes Harris, through his attorney,
page 31 ~ represented to complainants that 1\llr. Harris had
acquired the interests of all of the othr.r heirs at
law, and said attorney started ne~·otiations w~th con1plainant
in an effort to adjust all n1atters of difference between complainant as executor and A. Epes Harris as devisee and as
purchaser and assignee of the other devisees and the individual obligations of the said A. Epes Harris and ~irs. Louise
0. I-Iarris owing complainant as a banlc
Complainant would show unto your Honor that beginning
in the Spring· of 1934, when the obligations of said A. IDpes ·
;Harris were not paid, it proceeded to get judgment, and these
motions for judgn1ent were kept pending· in the Circuit Court
of Nottoway County because of said negotiations with counsel for A. Epes Harris, and finally were reduced to judgment
in January, 1935, abstracts of said judgments being· made
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a part of this bill marked ''Exhibit Abstracts of Judgments.''
Complainants allege that as early as 19·33· an agTeement
was prepared by J.\IIr. Allan Epes, attorney, conveying and
releasing unto A. Epes Harris the interests of the other heirs
at law and devisees in the estate of J. ~L Harris, deceased.
Whether or not this agreement was executed complainants
do not know absolutely; but during the negotiations and during all of the controversy between the executor and Mr. A.
Epes Harris representations were made on the basis of the
execution of said agreement.
That after notices of n1otion for judgn1ent had been brought
by cmnplainant, in its capacity as a bank, against A. Epes
Harris and Mrs. Louise 0. Harris, Mr. Harris' at-·
page 32 ~ torney, Mr. H. H. Watson, bad numerous conferences with representatives of the Bank apd with the
Bank's attorney, and finally, as of June 11, 1934, submitted a
proposition to a committee from the directors of the Bank
as a basis of settling all matters between complainant as
executor and complainant in its corporate capacity as a bank
and J.\~Ir ..A. Epes Harris individually, as a devisee of J. M.
Harris, and as a purchaser of the interests of the otlier devisees in the estate of the said J. J\L Harris, which said
proposition, in the interest of peace and for the purpose of
a con1promise of all1natters between complainants and those
interested in the estate of the late J. lVL Harris, was accepted
in good faith and acted upon by complainant, and in order to
removP. any possible question of doubt on the subject, the
foll~nving_ correspondence ensued:
On June 2-7, 1934, J. A. Booker, ·Cashier, wrote the follo,v·ing letter to the Bank's attorney:
"J.\IIr. W. M. Gravatt,
Blackstone, Vi~nia.
Dear Mr. Gravatt:
As of June 11th we 1nade a basis of settlement of the A. E.
Harris matter relating to the estate of the late J. ~:f. Harris,
and inasmuch as the calculations were made up to and including that date amounting to $6,595.87, 've would be glad to
have you and Mr. Harris's attorney confirm this settlement
as of the above tentative date. Interest of course will accrue
·on the above amount to the date of settlement.
''In addition to these fig·ures it is understood that the cost
of filing Commissioner's report and examination of same
together with other incidental expen~es relating thereto, will
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be added to the above amount as soon as they can be ascerWood
.
·
Yours very truly,
(Signed) J. A. BOOirER,
Cashier.''
"In addition to the foregoing, the Citizens l:sank and Trust
~Company agreed to take the 200 shares of its stock
page 33 t belonging- to the J. M. Harris estate at its then.par
value of $12.50 per share, and pay the executor
said sum therefor as of J'une 11th.
(.Signed) W. !IONCURE GRAVATT."
Th! Rbove letter was sent to !tir. H. H. Watson on June
29th, 1934, at which time he was written by the Bank's Attorney as follows:
''Dear Hunter:
''Mr. Booker wrote me a letter under date of June 27th,
giving the result of calculations as to the .A. E. Harris matter. You will note a memorandum by me at the bottom. If
this letter is substantially in accord with your understanding, I would be glad if you would note the fact on the margin
of the letter and return to me.

•

•

Very truly yours
(Signed)

W. MONCURE GRAVATT.''

The letter of June 27th has the following notation in the
·
l1andwriting of Mr. Watson:
''The agreement as outlined in this letter is substantially
in accord with settlement. agreed upon with the exception of
the costs attending settlement. of executor's account.
(Signed) H. H. WATSON."
Complainants allege that the following is the memorandum
as a basis of settlement as per proposition made by Mr. WatRon on behalf of 1\lr. A. Ep_es Harris above referred to:
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''-SUGGESTED
Settlement of Estate of J. M. Harris on basis of statement of
Assets and liabilities as of ~lay 11, 1934
"Liabilities of Estate of J.
Liabilities of A. E. Harris

~L

Harris

$5,164.28
3,170.98

8,335.26
Less allowance for 200s Bank stock

2,500.00

$5,835.26
page 34

~

''Among· the liabilities of the estate and item of
$250.00 will have to be agreed upon, 'by Allan Epes.
''Among the liabilities of the estate-items 1,035.00 G. S.
lVIcilroy and R. L. Harris $2,414.5.2, bank will require interest
since due at 6%.
''Among liabilities of A. E. Harris will will require interest
since maturity.
''Bank will agree to loan necessary amount to carry out the
above plan, including the interest to date of settlement, same
to be secured by Deed of Trust on property, and remaining
asset's of Estate, the latter when and as disposed of, to be
applied as credits on obligation.
· ''Bank will lend co-operation in effecting home loan if desired.
''Basis of settlement will in all respects, have to be made
agreable to 1\{r. Gravatt."
Complainants allege that the matter of carrying· out the
details of this settlement dragged on from June 11, 1934, until
in December, 1934. However, both parties to the controversy
received certain 'dividends from certain stock and acted upon
said agreement in good faith, and complainant permitted the
motions of judgment against A. Epes Harris and wife to be
continued at the June term, at the Septen1ber term, and at
the December term· in order to aid Mr. Harris in complying
with the agreement. His attorney stated that he 'vas trying
to borrow some money from the Home Owners Loan Corporation, of Richmond, in order to pay off his indebtedness to your
complainant, and in order to comply with the terms of the
settlement, and not being· able to exhibit a release from the
other heirs and distributces or a deed for their interests in
the estate of said J. J\L Harris, c01nplainants' attorney required that such a deed be prepared and executed so that the
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matter might be forever settled and determined. Whereupon
on August 20, 1934, 1Ir. H. H. Watson wrote Mr.
page 35 ~ W. :1\ti. Gravatt a.s follows:

In Re: Citizens Bank & Trust Contpany v. A. E. Harris. ''Dear J\'Ioncure :
''It will suit my engagements if we can take up this matter Tuesday or Wednesday and we can use my stenographer.
''Following the suggestion that you made sometime back,
I have prepared a deed to be executed by all of the heirs of
Capt. Harris conveying all of their interest in the real estate
and personal assets of his estate to Epes Harris. I think this
would put the matter in better shape for Epes and the Executor.
Very truly yours,
(Signed) .H. H. W.A;TSON."The first paragTaph of the letter referred to a proposition
to have the Circuit Court of Nottoway n1al{e certain determinations as to the indebtedness of A. E. Harris to complainant,
in order that he might procure a loan from the Home Owners
Loan Corporation, and it was arranged that in the name of
the Bank its attorney should prepare the bill in this case in
cooperation with ~Ir. 'V"atson. .As the matter continued to
drag, counsel for con1plainants advised 1\fr. Watson that
something had to be done in December, during the December
term, or the litig·ation would proceed. Wbereupon counsel
for Mr. Harris, l\1r. T. Freeman Epes and Mr. H. H. Watson
met in the law offices of complainants' attorney, Mr. W. Moncure Gravatt, at Blackstone, on the lOth day of December,
19::J4, which conference was attended by 1\fr. A. Epes Harri~, .
and 1\fr..T. A. Booker, Cashier of the Citizens Bank & Trust.
Company, and after discussing at length the details of the settlPment which had been made as of June 11, 1934, and being
informed that 1\fr. Harris could not borrow the money he de.
sired from the Home Owners Loan Corporation,
page 36 ~ or -from any other source, the Citizens Bank and
Trust 'Company ag-reed to make him a loan and
take a deed of trust on the residence property of the late J.
1\L Harris and the undispose¢1 of assets of said estate which
were to be transferred to J\iir. A. Epes Harris and held as collateral. This agreement ·was dictated in the presence of Mr.
Harris and of :Mr. Booker, and dictation being participate·d
in by counsel from both sides. It "ras reduced to ~riting and
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approved by counsel for both sides. Slight changes were
1atP.r 1nade at the instance of ~:fr. I-Ian·is throug·h his attorney,
:Nir. Epes, and the agreement was reduced to writing as well
as the deed of trust, and the agreement was signed by Mr.
Harris and the deed of trust sig·ned by nir. and 1\frs. Harris,
and repeated staten1ents were 1nade that this agreement would
be delivered and the details thereof carried out. A carbon
copy of the agreement is attached hereto and 1nade a part
hereof, marked ''Exhibit Agreen1ent,'' and prayed to be
treated as a part of this bill. ....~ carbon copy of the deed of
trust is attached hereto and n1ade a. part of this bill, marked
''Exhibit Deed of Trust,'' and it is prayed that it may be
considered a part hereof.
For some reason, after nnlCh delay and repeated statenlents .by attorneys for 1\fr. Harris that the agree1nent 'vould
be delivered and the terms of the settlement carried out,
con1plainants were advised by the attorneys for J\IIr. Harris,
!vfr. IL H. Watson and :.Mr. T. tF. Epes, that J\l[r. Harris had
declined to follow their advice and had declined to carry out
the agreement, and thei·efore, they were no long·er attorneys
representing hin1. This information was reported to complainants at Nottoway Courthouse early in the month of
January, 1935, when court was in session, and hnpage 37 ~ mediately thereafter judgments were granted
against 1\Ir. Harris upon the notices of motion by
the Bank.
Efforts to get the matter settled continued, and about that
time Mr. Geo. E. Allen, of Richmond, Va., came into the case,
and at the instance of Mr. Allen complainants withheld the
prosecution of this suit for the specific enforcement of this
agreement of settlement and other procedure conten1plated
because of assurances held out ·by 1\fr. Allen that he felt certain that the matter could be adjusted. As late as February
13, 1935, 1\fr. Allen wrote 1\fr. Booker as follows:

"I expect to g-o to Norfolk on some other business this
week end and as soon as I find out about when I can see M~rs.
Harris (meaning Mrs. R. L. Harris), I am going to wire Epes
and he is going to meet me there and we are going to endeavor to make some arrangement with her whereby Epes
can settle all1natters in controversy agreeably to your bank.''
On February 11th 1\fr. Allen 'vrote 1\fr. Booker asking that
he see his attorney and arrange for a delay and stated in
part-:-
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"I believe we can reach an agreement that will be more
than satisfactory to your bank in its own rig-ht and. as executor of the estate of Captain Harris.''

...,

Complainants continued to wait, and hearing nothing from
l\fr. .Allen wrote· him and wired him, and under date of February 28th a letter was received stating that he expected to
see Afr. Harris that week and would advise later. The Bank
continued to wait, and to the surprise and amazement of the
Bank and its officials, received a letter fr01n 1\tir. Allen dated
1\tlarch 8th, 1935, advising that he had brought suit in the
name of all of the devisees against the Bank as executor.
Complainants would further sho'v unto your
page 38 ~ Honor that at the time the agreement of settlement
was written, December 10, 1934, there was exhibited a deed signetl by the heirs at law and devisees of J.
Ivi. Harris conveying to A. Epes Harris all of their interest in
the real estate and personal effects of the estate of J. ~1:.
Harris, which deed is referred to in the agreement of settle.nwnt and which deed had been completed by delivery into the
possession of Mr. A. Epes Harris, and which deed forever
J."emoved from this controversy all of the heirs at law and
devisees of J. 1\ti. Harris, except A. Epes Harris.
·
Complainants are advised that they have a right to ask that
u court of equity will specifically enforce the contract of
r-;cttlcment of Dccen11Jer 10, 1934; that all questions between
jt as executor and it in its corporate capacity as a bank were
compromised and settled as of June 11, 1934, and that they
have been acted upon in good faith by complainants. Complainants stand ready, and have stood ready, able and willing at all times to carry out in detail absolutely in good faith
and to the very letter every provision and obligation required of it by said contract, and have repeatedly sought out
the said Harris in an effort to get these matters disposed of
in a friendly and pleasant way, and that assurances were held
out that the transaction would be completed, and that they
were first notified that the agreement would not be carried
out in the letter from 1\fr. Allen of 1\farch 8th. 'Complainants
are advised that if the matters covered in this contract are
adjudicated and determined according· to said contract, then
there is no basis for the action brought by A. Epes Harris
and others against your complainant as executor,
page 39 ~ and that the determination of the questions in this
suit will prevent the necessity of going into the
n1atters alleged in the bill in the suit brought against complainants.
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Complainant is advised that since the settlement 'vas :made
June 11, 1934, and has been acted upon by the parties,. it would
be· inequitable and unjust to permit the said A.. Epes I1an·is
to repudiate said agTeement and to allow such repudiation
would b~ in effect to work an injury, hardship and irreparable
damage and loss upon complainant; that the matters here in
dispute and here alleged and sought to be determined arH
purely equitable and are such matters as are properly within
the purview of the jurisdiction of a cour-t of equity: that
con1plainants have no plain, adequate and complete remedy
or relief at law~ and that such a case comes peculiarly within
the jurisdiction of a court of equity.
Being- remediless herein, save by the aid of a court of equity,
your complainants pray that the said A. Epes Harris and
Louise 0. Harris, his wife, may ·be made parties defendant.
hereto and required to answer this bill of complaint, answer
under oath being hereby waived; that the agreement of June
11, 1934, accepted and acted upon by both sides to this controversy, confirmed and approved in \Vriting between the attorneys as of June 27, 1934, and later reduced to writing in
detail on December 10, 1934, in the form of an agreement of
compromise and signed by the defendants, may be specifically
enforced in every detail and. provision thereof, and that the
said A. Epes Harris and Louise 0. Harris be required and
compelled to carry out each and every term and provision
of said agreement of settlement, and that your
page 40 ~ complainants may be permitted to perform· every
obligation required of them in order that said
agreement may be carried out in good faith; that all questions between said parties in this suit shall be heard and detennined before anything shall be undertaken or done in the
chancery suit broug·ht by A. Epes Harris and others against
the Citizens Bank and Trust Company, Executor, since all
questions have been settled and compromised, and to permit
com.plainants to proceed with said suit would be to permit
them to repudiate and violate the terms and provisions of this
agTeement of settlement; that if, in the opinion of the court,
it shall be necessary, this case shall be referred to a commissioner of the court to take and state all necessary accounts
and to answer all proper and necessary inquiries; that your
complainants may be granted all relief contemplated in this
bill of complaint or which may be found reasonably necessary
to determine the issues here presented; that all proper accounts may be taken, inquiries had, judgments and decrees
entered; that your complainants may be awarded reasonable
and proper attorneys' fees as a part of the costs and expense
of this suit to be adjudg·ed ag-ainst the defendants, and that
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your complainants may be granted all such other, further
and more general relief as to equity and good conscience may
seem meet and proper.
And in duty bound will ever pray.
CITIZENS BANI( AND TRUST COMPANY,
Executor of Estate of J. M..fiarris, Dec'd.
and
OITIZEN1S BANI( AND TRUST COl\fP ANY,
a COR.P.
By J: A. BOOKER, Cashier.
"\V. MONCURE GRAVATT and
J. SEGAR GRAVATT~ p. q.
page 41 }

PLEA.

And at another day, to-wit: on the' 17th day of June, 1935,
came A. E. Harris and Louise 0. Harris and :filed their plea
to the foregoing bill~ which plea is in· the follo,ving words and
figures, to-wit:
A. Epes Harris and Louise 0. liarris, respondents, by protestation, not confessing or acknowledging to be true all; or
any of thP. matters and things in the said bill of complaint
alleged, as to so much of said bill as seeks to compel these
defendants to perform the ag-reement in said bill mentioned,
alleged to have been made and entered into between the complainant and these respondents for the compromise, :final adjustment and settlement of all matters involved in the administration of said estate, or as seeks to compel these defendants to execute any agreenwnts involving the transfer
of title to real estate, pursuant to any such agreement, or as
seeks any other relief relating to the lands involved in the
estate of the late J. l\L Harris, deceased, and not completed
by being reduced to writing in its final form and signed by
these defendants, or some person by them thereunto lawfully authorized, for plea thereto, these defendants say:
That neither thPse defendants nor any person by them authorized, did ever make, sign and/or deliYer any completed
agreement in writing for the making and executing- of any
such agreement as that alleged in said bill of complaint involving the transfer of the real e~tate owned by the estate of
the late J. l\L I-Iarris, or any interest therein, or to any such
effect, or any memorandum or note in writing of any such
agTeement. All of 'vhich these defendants do aver and plead
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in bar to so much and such parts of said bill as
page 42 ~ seeks to compel these defendants to perform the
said agTeement in said bil11neutioned to have been
1nade and entered into between the con1plainant and these defendants, and pray the judg1nent of this court whether they
shall be compelled to make any further answer to so much
of said bill as seeks to cornpel these defendants to perform
the agreement in said bill 1nentioned as aforesaid, and pray
to ·be hence dismissed as to this part of complainant's bill
with their reasonable costs in this behalf sustained.
A. E·PES HARRIS,
LOUISE HARRIS,
By counsel.
GEO. E. ALLEN,
Counsel.
R-EPLICATION TO PLEA.
And at another day, to-wit: on Septcnnber 12, 1935, came
'Citizens Bank & Trust Cmnpany etc. and filed its replication
to thP. foregoing plea of A. Epes Harris and Louise 0. Harris,
which replication is in th~ follo,ving words and figures, towit:
The plaintiffs, Citizens Bank and Trust Con1pany, a corporation, executor of the estate of J. l\L I-Iarris, deceased, and
Citizens Bank and Trust Company, a corporation, for replication to the plea of .l\.. Epes Harris and Louise 0. I-Ian·is,
his wife, heretofore £led in this cause, say that said A. Epes
Harris and Louise 0. Harris, his wife, did make up, state,
settle, execute and enter into a complete a@.~reement, in writing, compromising and forever settling the matters and things
set forth and alleged in said bill of complaint.
page 43 ~ Wherefore, the plaintiffs do put themselves upon
the country.
CITIZENS BANI{ & TRUST C0~1:P ANY,
a corporation, EX 'OR Estate J. 1\L Harris,
Dec'd.
CITIZENS BANI( & TRUST CO~fP ANY,
a Corporation, Plaintiffs,
By Counsel.
W. MONCURE GRAVATT,
W. l\1:0NGUR.E GRAVATT,
J. SEGAR GRAVATT,
Counsel.
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And at another date, to-wit: September 12th, 1935, the following decree was entered herein:
This day the 10itizens Bank & Trust Company, executor or
J. ~I. Harris, deceased, and Citizens Bank & Trust Company,
a corporation, tendered its replication in writing to a certain
plea of A. E. Harris and Louise 0. Harris heretofore filed in
this cause and it is ordered that said replication be and it is
ordered filed.
And on the san1e day, to-wit: on January 17, 19'36, the following decree was entered:
Virginia·:
In the Circuit Court of Nottoway County.
A. E. Harris, Selden :S. Harris, William J. Harris, Hattie
Ting·l~y Harris, James Madison Harris, Lunette H. Gillespie, and Julia IL Harris, Complainants
page 44 ~
v ..
Citizens Bank & Trust Company, a corporation, in
its own right and as Executor of the last will and testament
of J. 1L Harris, deceased, and T. Pryor Jones, Sheriff of
Nottoway County, Defendants

and
Citizens Bank & Trust ~company, a corporation, Executor
of the Estate of J. M. narris, deceased, and Citizens Bank
& Trust Company, a corporation, Complainants

v.
A. E. Harris and Louise 0. Harris, his wife,

Defendant~

These causes now being heard together by agreement of
counsel, came on to be heard on Monday, the 13th day of Janunry, 1936, on which day counsel for the complainants in the
sP.cond mentioned cause, and for the respondents in the first
1nentioned cause, moved the court for leave to withdraw the
plea filed by the respondents in the first mentioned cause,
and thereupon counsel for the complainants in the first mentioned cause and the respondents in the second mentioned
cause objected to the court granting· leave to withdraw said
plea, and moved the court to submit to the jury under section
6121 of the Code the issue of 'vhether or not the compromise
agreement, bearing date on the lOth day of December, 1934,
was sig'lled and delivered by Epes Harris to the Citizens Bank
& Trust Company, and thereupon the jury was excused from
further attendance at court until January 17th, and the court,
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without passing on either of the aforesaid motions, proceeded
to have counsel to read to the court the depositions and exhibits filed on. behalf of the parties respectively. And the
reading of said depositions and exhibits was conpage 45 ~ tinned from day to day until completed, which was
on the afternoon of Jan. 16th. And thereupon the
parties came again on Jan. 17th, 1936, and counsel for A. E.
Harris, ·Selden S. Harris, Willian1 J. Harris, Hattie· Tingley
Harris, James l\Iadison Harris, Lunette If. Gillespie, .Julia
H. Harris and Louise 0. Harris moved the court according to
n1otion No.1, and motion No.2, both of which motions were in
'vriting· and are hereby made a part of the record and designatinq motion No. 1 and motion No. 2.
And thereupon, counsel for said parties last mentioned
above stated to the court that in the event said motions should
be overruled, he 'vould submit his motion No. 3 and that in
any event whether said ·motions No. 1 and 2 were overruled
or not he would submit his motion for issues out of chancery
as set forth in motion No. 3.; 'vhich said motion No: 3 is in
writing and is hereby made a part of the record and identified
as motion No.3, and the Citizens Bank & 'frust Co. Executor
and in its corporate capacity by counsel filed its motion in
writing in said causes containing two items which said motion is filed by the judge as of this date and 1nade a part of
the record in these causes, the substance of said motion relating to certain exceptions taken to certain evidence and to
the striking out of special plea of A. E. 1-Iarris filed in the second named chancery cause in the caption mentioned. And by
agreement of counsel for all parties these two causes are consolidated. And thereupon the court directed counsel to proceed with the legal arg11ment on the questions involved and
counsel proceeded accordingly.
page 46 ~

DECREE.

And at another day, to-wit: on the 21st day of January,
1936, the fallowing decree was entered :
These causes came on this day to be again heard upon the
bill of complaint in the case of A. E. Harris, Selden .S. Harris,
William J. Harris, Hattie Tingley Harris, James l\fadison
Harris, Lunette H. Gillespie, and Julia H. Harris v. •Citizens
Bank & Trust Company, a corporation, in its own rig·ht and
as executor of the last 'vill and testament of J. 1\L Harris,
deceased, and T. Pryor Jones, Sheriff of Nottoway County,
together with the exhibits filed therewith; the plea of the !Qiti-
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zeus Bank & Trust Company, a. corporation, in its own right
and as executor of the last will and testanwnt of J. 1\L Harris, deceased, to said bill of complaint; the joint and separate
answer of the Citizens Bank & Trust Company, a corporation,
in its corporate capacity and as executor of J. M. Harris,
deceased, to said bill of complaint; the replication of the said
complainants to the said plea heretofore filed in this cause,
in writing·, and the general replication of the plaintiffs to
said answer; and the bill of complaint of the Citizens Bank
& Trust Company, a corporation, executor of the estate of J.
1\L Harris, deceased, and Citizens Bank & Trust Company, a
corporation, v. A. Epes Harris and Louise 0. Harris, his wife;
the two pleas, in writing, of the said A. Epes Harris and
Louise 0. Harris, his wife, to said bill of complaint heretofore filed in this cause; the general replication of the Citizens
Bank & Trust Company, executor, in its own right, to said
special plea; the depositions of witnesses duly taken and
filed in these causes on behalf of the parties, and exhibited
filed therewith; the decree entered in this cause on the 13th
day of J.anuary, 19'36, and the motions and propage 47 } ceedings therein referred to; and the~ argument of
counsel.
Upon consideration whereof, the Court is of the opinion
that the Citizens Bank & Trust Company, Executor under thC'
will of Capt. J. :rvr. Harris, deceased, has performed its duties
as executor as a reasonably prudent person and is not liable
to t;h.e complainants upon the alleged charges of I).egligent
conduct, and the Court doth so ADJUDGE, ORDER AND
DECR.EE, and doth deny the request of the said complainants
to charg·e the said executor for alleged negligent conduct in the
handling· of the stocks listed on the New York stock exchange
in a brokerage account 'vith Scott & Stringfellow, and doth
deny them the right to charge the executor with damages for
failure to sell the 'hvo hundred shares of stock of the Citizens
Bank & Trust Co1upany, and for failure to sP-11 the twentynine shares of stock of the vVoodlawn Development Company;
and
The Court doth further AD,JUDGE, ORDER AND DEGRE'E that said Citizens Bank & Trust Cornpany, executor,.
shall, wit4 reasonable dispatch, sell the 200 shares of its
stock at the price of not lP-ss than $16.00 per share; and
The Court doth ADJUDGE, ORDER AND DECREE that
thcsP. causes be and the same herebv are referred to William
Hobert Jones, a commissioner in cli~u1eery of this court, who
shall take an account of the assets and liabilities of the estate of J. M. Harris in the hands of the executor, and what,
in the opinion of said commissioner, said assets are worth;
1
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and shall receive, take and state the account of the transactions of the said executor as to reeeipts and disbursements
fron1 the date of its qualification to the present
page 48 ~ tiine; and the Court doth hereby state upon this
decree that there are no legal questions between
the parties in these suits to be sub1nitted to the c01nmissioner
for his consideration.
And the Court doth ADJUDGE, ORDER. AND DECREE
that the notes of A. Epes I-Iarris, four for $4,000.00 each, aggregating $16.000, and sec:ured by a deed of trust upon the
residence property of Captain Harris and bequeathed to him
in his father's will, which said notes the court is of the opinion the said A. Epes Harris is entitled to, but they are expressly held by the executor as security for the payment of
the indebtedness of A. Epes IIarris to the executor because
of the a1nount paid by the executor to Scott & .String·fellow,
being a debit bala~ce on the account of A. Epes Harris with
Scott & Stringfellow, and amounting- to $6,264.00, with interest from April12, 1932, which said a1nount was guaranteed
by the said J. l\f. Harris in his lifetime; and which said amount
the court doth ADJUDGE, ORDER. AND DECR.EE that the
said A. Epes I-Iarris is due and owing to said executor, and
doth withhold at this tin1e the granting of a judgtnent therefor.
And it is further set forth in said decree that said notice
of motion for judgn1ent of the executor ag·ainst A. Epes Harris, based upon a. note referred to as the l\IeE1roy note, iR
passed by until the next term of this court.
And the court, in passin~ upon the suit of the 'Citizens Bank
& Trust Qompany, Executor and in its corporate capacity,
against A. IDpes liarris and Louise 0. Harris, doth ADJUDGE, ORDER AND DECREE that said suit
page 49 r be and the same hereby is dismissed, the court
declining to specifically enforce said contract.
And at ~nother day, to-wit: on the 12th day of l\farch, 1936,
.
the following- decree ·was entered:
Upon n1otion of Citizens Bank & Trust Company, in its
own right and as executor of the last will and testament of
J. 1\L Harris, deceased, and by and with the consent of counsel for A. E. Harris, Selden S. Harris, Willian1, J. Harris,
Hattie Tingley Harris, James 1\fadison Harris, Lunette H .
. Gillespie, and Julia H. Harris, the papers in this cause are
referred to W. E. Nelson, Esquire, of the Lunenburg bar,
who is hereby appointed a special master for the purpose,
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:and hereby directed to inquire into and report to the court
·
as follows :
(1) Au account of the receipts and disbursements of the
Citizens Bank & Trust Cmnpauy as executor of the last will
and testament of J. JYI. Harris, dece-ased.
(2:) An account of the assets of the estate of the said~- M:
Harris, deceased, and what, in the opinion of said special
master the said assets are reasonably worth,
(3) An account of the lia:bilities of the estate of the said
J. ~I. Harris, deceased.
.And if any questions of la\v should arise in connection with
making and reporting any or either of the above accounts,
all of such questions are hereby expressly reserved for the
consideration of the court and the commissioner is directed
.
to report all facts pertinent thereto.
L-eave is l11~reby given to the parties in interest to take
such further testimony as to then) may seem proper and pertinent to such inquiries, and the special master
page 50 } may consider such testimony as n1ay be offered in
conformity with law, and may consider testimony
already in this cause, tog·ether with the testimony taken and
exhibits produced before Commissioner, W. R. Jones, and
the said com1nissioner Jones is. hereby directed to deliver the
papers in the cause to W. E. Nelson, Esquire, together with
a copy of the testimony taken before hin1, and all exhibits,
vouchers, receipts, papers and documents filed with him by
any of the parties.
And the said con1mjssioner .Jones is directed to report to
court thP. work done by him pursuant to the decree of reference heretofore entered in this cause referring to him the
papers in the cause, and his charges for said work, and the
costs incident thereto.
But before proceeding hereunder, said special master, W.
E. Nelson, shall g-ive notice to the parties, or their counsel,
of the time and place of executing this decree.
And said special master shall make report at least ten
clays before the commencement of the next term of this court.
BIL~

OF REVIEW.

Be it remembered that on another day, to-wit: on the 11th
day of June, 1936, came the Citizens Bank & Trust Company,
in its own right and as executor of the estate of J. M. Harris,
deceased, and filed its bill of revie·w to tl1e decree entered
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herein on the 21st day of January, 1936, which bill of review
is in the following words and figures, to-wit:
page 51 ~ To the ·Honorable Edwin P. Cox, Judge 1Circuit
Court of Nottoway County:
Your complainant, Citizens Bank & Trust Con1pany, a corporation, in its corporate capacity, and Citizens Bank & Trust
Company, a corporation, executor of the estate of J. NI. Harris,
deceased, would i·espectfully show unto your Honor that it
.is aggrieved by a decree of this court entered the 21st day
of January, 1936, in ·which its chancery suit for the specific
performance of a contract made and entered into between it
in its corporate capacity and as executor of the estate of J.
~:[. Harris, deceased, and A. E. !-farris, by which said order
said chancery suit was dismissed.
Your c.omplainant prays that its original bill n1ay be made
a part of this, its bill of review, as fully and effectually as if
it were copied herein verbatim, 1narked "Exhibit A;" and
it prays that the evidence and exhibits, the depositions and
exhibits taken in this cause and in the cause of A. E. Harris
et al. v. Citizens Bank & Trust Company; Executor of the
Estate of J. M. Harris, deceased, may be considered a part of
this, its bill of review, as fully and effectually as if the same
' were set forth verbatim herein, and that the same be n1arked
''Exhibit B.''
Complainant alleges that for errors apparent on the face
of the record it is entitled to file this, its bill of review, and
ask this Honorable 'Court to review said decree dismissing
its chancery suit aforesaid. That this bill is filed within six
months of the date of said decree dis1nissing· said suit; that
it is aggTieved by the action of the court in dismissing the said
suit; that upon the face of the record it appears
page 52 ~ that the action of the court in dismissing said suit
was erroneous, and· that it should be reviewed and
reversed; that it was entitlPd to have its alleged contract
specifically enforced; that the contract was established both
by oral and written testimony, and that upon the face of the
written testimony it appears upon the face of the record that
it 'vas entitled to the relief prayed for in its original bill.
IN TENDER CONSIDERATION whereof, and being
remediless herein save by tlu~ aid of a court of equity, your
complainant prays that A. E. Harris and Louise 0. Harris
be made parties defendant to this hill of review and required
to answer the same, but not under oath, the oath ·being herebv
expressly waived; that your Honor will review and reverse
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its judgment and decree entered herein dismissing said chancery suit, and will specifically enforce the contract made be~
tween it, in its corporate capacity and as executor, with the
said A. E. Harris; that your Honor 'vill grant all of the relief prayed for in the original bill that all proper accounts
may be taken, inquil'ies had, orders· entered, ·and decrees pronounced as the nature of complainant's case may requi~.
or as to equity and good conscience may seem meet and
proper, and that your complainant may be granted such
other, further and more general relief as in equity it may
be entitled. And in duty bound your complainant will ever
pray &c.
CITIZENS BANI{ ~ TRUST CO!tiP ANY,
a corporation,
..,
CITIZENS BANK & TRUST·CO~IPANY,
Executor Estate J. M. Harris, Dec 'd.,
By counsel.
W.

~IONCURE

GRAVATT and

J. SEGAR GRAVATT,
Counsel.
page 52a ~

ENTERED JUNE 11TH, 1936.

This day came the Citizens Bank & Trust Company, in its
corporate capacity and as executor of J. lVL Harris, deceased,
and tendered its bill of review to a decree of this court dismissing its chancery suit against A. E. Harris et a.l., for the
specific performance of the contract therein alleged .which
said bill of revie'v is ordered filed.
page 53 }-

DE~1:URR-ER

TO BILL OF REVIEW.

And· at another day, to-wit: on the 3rd day of March, 193'7,
came A. E. Harris and Louise 0. Harris and filed their joint
and separate demurrer to the foregoing biH of revie,v, which
demurrer is in the following words and :fig'Utes, to-wit:
The joint and several demurrer of A. E. 'Harris and Loui~c
0. Harris to a bill of review filed against thetn in the Circuit
Court of Nottoway, County by the Citizens Bank & Trust
Cmnpany, in its own right and as executot of the estate of
.J. ~I. Harris, deceased.
The said A. E. Harris and LouisP. 0. Harris, by their attorney, come and say that the said bill of review filed in this
cause is not sufficient in law, and especially in that-
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(1) Said bill of review does not specify with any degree
of accuracy and definiteness the errors relied upon.
(2) It nowhere appears upon the face of the said decree
sought to be reviewed that the action of the court relied upon
as ground for the bill of review was expected to, and there
is nothing upon the face of the said decree to show that the
action of the court in clisinissing- complainant's bill for
specific perfonnance was erroneous.
(3) That the alleg·ed error complained of is one in the
determination of facts and can be corrected only by appeal
to the Supreme Court of Appeals of Virg-inia.
( 4) That the error of law complained of does not appear
on the face of -the said decree nor does it appear upon facts
either admitted by the pleadings or stated as facts in the
decree.
pag·e 54 ~
(5) There is no error appearing upon the face
of thP. dP.crce in connection with the dismissing of
the complainant's bill for specific perfol'lnance, since the said
decree sought to be revir.wed 1nakes no statement of facts;
nor does it rP.fP.r to any agreed statm}lent of facts on which
the court's decision adverse to the con1plainant was grounded,
and the court cannot look to the facts in the evidence upon
which the decree may have been grounded.
( 6) Said bill of review neither alleges specifically, or accurately any error apparent on the face of said decree which
is reviewable by hill of l'P.View, nor does it allege any afterdiscovered evidence as a basis for such review.

A. E. HAHRIS and
LOUISE 0. HARRIS,
GEO. E. ALLEN,

By counsel.

Counsel.
And at another day, to-wit: on the 14th day of lVIay, 1936,
the following decree was entered herein:
This cause came on this day to be hPard upon the papers
formerly read:
.
And it appearing to the court that "\Villiam E. Nelson, of
Lunenburg County, heretofore designated as the commissioner in chancery to take and state -an account in this cause
has, on account of illness, declined .to serve, and his resignation being. accepted; and it further appearing to the court
that by agreement of all parties Copeland E. Adams may be
substituted in place of William E. Nelson, the court doth-
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ADJUDGE, ORDER. AND DECREE that Copeland E. Adams, one of the commissioners in chancery of this court, be and he hereby is substituted in the name,
place and stead of Willimn E. Nelson resigned, to take and
state the accounts required of the said William E. Nelson
in the decree appointing said William E. Nelson.
REPORT OF COPELA.ND E·. ADA~!S, COJ\UtllSSIONER
IN CHANCE-RY.
And at another date, to-wit: the 5th day of June, 1936,
Copeland E. Adams, Commissioner in Chancery to whom
these causes were referred for repor-t, duly filed his report
herein, which report is in the foHowing words and figures, towit:
To the Honorable Edwin P. Cox, Judge of the Circuit 'Court
of Nottoway County, Virginia.
Pursuant to a decree of this court entered on ~fay 15th,
1936, referring the above styled causes to the undersig·ned
conunissioner in chancery and directing hiln to take an account of the assets and liabilities of the estate of J. ~I. Harris
in the hands of the executor, and what in the opinion of said
conrmissioner, said assets arc worth, and to take and state the
account of the transactions of saic]. executor as to the receipts
and disbursements from the date of its qualification to the
present tin1e, there being expressly no legal questions before
this c01nmissioner, only questions of fact. The undersigned
con1missioner thereforP. g-avP. notice to counsel on both· sides,
service of said notice being· accepted by them a~d being returned hP.rP.wi th as a part of this report, that he would take
the account in the directors room of the Citizens Bank &
Trust Company, at Blackstone, Virginia, at 10 .
page 56 ~ o'clock A. M., J\liay 22nd, 1936, said hearing being
adjourned by agTeen1ent of counsel on both sides,
the order of adjournment being returned herewith as a part
of this report, to ~fay 27th at the same thne and place, at
'vhich time counsel for both sides were present and your comnlissioner proceeded to take said account; the depositions
taken at that time, and exhibits filed are herewith returned
as a part of this report; and now, upon the evidence before
your commissioner, and the record in these causes, your commissioner reports as follows :
1. An account of the assets and liabilities of the estate of
.J. M. Harris, in the hands of the executor, and what in the
opinion of your commissioner said assets are worth:
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ASSETS:

(a) Cash on deposit in Citizens Bank & Trust Co.,
$624.27
Note : This amount in hands of executor on
April 20th, 1936; see the supplemental report
of receipts and disbursements :filed before this
commissioner on ~lay 27th, 1936.
(b) Account owed by .A... E. Harris (formerly owed
S. & S.) $6,264.00 with interest on same fron1
April12, 1932 to May 22nd, 1936, ($1,545.12)
7,809.12
(c) 3 shares U. S. Asphalt Co., Class .A.
00
Note: They were appraised as having no
value; ~Ir. Bo~ker testified on p. 3 of depositions
taken before W. R. Jones, Comr. that he was
advised by Walter S. Robertson of S. & S. that
they had no market value ..
(d) 5 shares Blackstone Courier Corpo., (has since
· changed name to Nottoway Publishing Company)
250.00
Note: There is apparently no market value for
this stock other than the present business manager of the Nottoway Publishing Co., who advises
your commissioner that he 'vould go as hig·h as
$50.00 per share for this stock.
(e) 5 shares Klotz Silk }\Iffg. Co.
00
Note : A matter of common knowledge in
Blackstone.
(f) 10 shares Woodlawn Development Co. (originally owned)
1,000.00
Note : Your commissioner n1eets with some
. difficulty in placing· a value on this stock
page 57 ~ for the. reason that there is apparently
no market value for this stock at all. Testimony in the record by owners of this stock
value it highly in spite of the absence of any
market therefor. ~1r. Booker testified on page
9 of depositions taken before W. R .•Jones, Commissioner, that this stock was adYertised for
sale in the Courier.-Record, a local newspaper,
and that no bona fide offers wete received therefor. However, on the testimony in .the record,
your commissioner is of the opinion that this
stock should be worth $100 per share aithough
it may be somP. time before there is a market
for it, and if this estate is to Closed out as soon
as reasonably can be done this stock would haye
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to be sold at. a lesser figure in the opinion of
your commissioner.
$266.67
(g) 2 2/3 shares vVoodlawn Development Co.
(distribution fr9m the Estate of P. E. Harris)
Note : same as above.
532.00
(h) 5 32/100 shares Vvoodlawn Development Co.
(Distribution from Blackstone Mfg. Co.)
Note: same as above.
(i) 12 shares Woodlawn Development Co.
1,200.00
Note : This stock was taken in payment of a
note of B. E. Cobb, Jr., which is pinned to this
stock and filed in this case, and whether oi· not
said note or stock is an asset in the hands of
the executor is a legal question in which your
commissioner cannot pass.
(j) $30.00 Second :Mortgage Bond, U. S. Asphalt
Co.
00
(k) 25 Shares Aud Co.
00
(1) 15 shares Blackstone Land & Improvement Co.
150.00
Note: On the above referred to page 1\!Ir.
Booker testified that the stock was worth $10
a share.
( 111) 26 shares Blackstone Developn1ent Co.
00
Note: On the above referred to page lfr.
Booker testified that this stock l1ad no value;
there is no evidence before vour commissioner
that this stock has any value whatever.
( n) 9 shares Bank of Crewe
225.00
( o) Note of Georg-e Stokes, $500, dated October 5,
1918, due 12 months after date, subject to
credits of $440.75; balance due, principal and
interest to 1\{ay 22nd, 1936,
297.15
Note: This note is secured by a deed of
page 58 ~
trust.
(p) Note of .Sarah Barco,,$20.00, dated
December 24, 1929
·
00
(q) Note of Sarah Barco (Pollard) $50.00, dated
Septen1ber lOth, 1927,
00
( r) Note of C. C. Cardoza, $21.00, dated 1\{arch 26,
1929,
00
(s) Note of R. S. Cush,va, $250.00, dated October 9,
1928,
00
(t) Check of J. P. Fitzg·erald, $270.00, dated l\{arch
27, 1929, subject to a credit of $220.00
50.00
Note: If this check is in elate it should eventually be worth $50.00; your com1nissioner leaves
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( u)
(v)
(w)
(x)

(y)

the leg·al question of whether or not it is in date
to the Court.
Check of C. C. Cardoza, $40.00, dated Fe·bruary
5, 1.9,30,
Check of J. 1\I. Harris, Jr., $20.00, dated February 11th, 1930,
Check of J. l\L Harris, Jr., $10.00, dated February 24th, 1930,
Note of Beverage Products Corp. & Int., dated
~Ia rch 29th, 1931, $2,353.87
Note: So valued by agreement of counsel set
forth on page 2 of depositions taken before "\V.
R. Jones, Con11nissioner.
Note of \Vm. J. Harris, $5,000.00, dated April
a1~~

Note : same as above.
(z) Note of Wilson H~ Cralle & Int., $7,767.50, dated
Niayl2, 1930,
Note : There is pinned to this note 489 shares
of the 1Carolina Coal Co., which was collatera·l
for said note; l\fr. Booker testified it has no
value.
(al) Account of V. R. Gillespie, $564.06, paid t0
"\V. R.. Jones, N ovcn1bcr 28, 1931; interest .from
November 28, 1931, to 1\Iay 22, 1936, $151.44,
(a2) Lots 37-38-Section 26, Town of Blackstone
N ott:~ : This land is assessed on the Nottoway
'- County Land Books at the above figure. There
is no testin1ony as to their value.
·
(a3) Lots 5-24 inclusive, Shepherds addition, Denver,
Colorado,
Note : Af3 shown by the tax receipts filed here·
in this land was assessed in 1.930 at $400, in 1931
at $380, in 1932 at $300, in 1933 at $180; there
is no testimony as to the value of these
page 59 ~ lots and your commissioner has no way
of arriving at a value.
(a 4) Note of R. L. Harris, dated June 27, 1932,
$2.414.52 with interest from Decen1ber 27, 1932,
Note: Whether or not said note is an asset
in the hands of the executor is a leg-al question
on which your commissioner cannot pass, san1e
depending on whether or not the note should
have been paid.
( a5) Note of Josh Williams, elated ]\fay 5, 1930,
$35.00

00
20.00
10.00
00

oo
00

715.50
50.00

00

00
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(a6) Note of Vi. l\1. White, due February 20, 1931,
for $100 with interest from February 20, 19·31
to I\1:ay 22, 19'36,
Note: This note is endorsed by "\V. H. White
and J\.Iyra W. Slaughter. There is no testimony
as to its value. In my opinion based on inquiry thP. note could probably be 1nade out of
I\iyra W. Slaughter for the reason that she was
1uarried twice and I a1n advised that she 'vas
left property in her own name by her first husband. Whether or not she still has said property your commissioner is not advised.
(a7) 58 shares U.S. Asphalt-Co. Corp. Class B
TOTAL
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130.52

00

13,330.23

LIABILITIE8:
(a) Box Rent
(b) Interest on overdrawn balances from January
21st, 1933, to FP.bruary 7th, 1936, $76.67 less allowance for deposits in speeial account $38.96,
(c) Allan Epes, attorney fee
(d) Judgment docketed in Judg1nent Lien Docket
7, page 6, lwld by Citizens Bank & Trust Company, a corporation, v. A. E. Ilarris and Citizens
Bank & Trust Co1npany, Executor of the Estate
of J. l\L Harris, deceased; date of judgment,
,January 15th, 1935, docketed, January 21st,
1935, for sum of $255.00 with interest from
1\Iarch 1, 19p4, 15% attorney fee, and costs,

4.40
36.71
250.00

, Principal. . . . . ................... $255.00
Interest from 3!1/34 to 5/22/36
34.05
15% attorney fee
43.36
4.50
costs
$336.91
page 60 } (e) Citizens Bank & Trust Company,
Commissions
Note : This is a legal question on which your
commissioner cannot pass.
Captain Harris'
will rP.corded in Will book 5, page 478~ reads as
follows: ''-I fix and limit the commissions o~
my said executor at 21;2% on receipts which shall
be disbursed by it but said 21;'2'% commission
shall not exceed $1,000.00. ''

336..91.
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(f) Nottoway County Taxes on lots 37-38 Block 26,

in Town of Blackstone, owed F. L. Overton,
Treasurer :
1933.
1934.
1935.

3.35

. .................. ~ ....... $1.33
. ......................... •. 1.04:
. . . . . . . . . . . . . . . . . . . . . . . . . . . .98
$3.35
1.61

, (g) Town of Blackstone taxes on alJove lots

1.14:
·.4:7

1932.. .
1935.. .

$1.61
(h) City of Denver, Colorado, taxes for 1934: and
1935 on lots 5-24 inclusive, in block 8.
Note: Tax receipts herein show taxes paid
for 1930 throug·h 1933 but not for 1934-35.
TOTAL
$632.98

II. ''-the account of the transactions of the executor as
to receipts and disbursernents from the date of its qualification to the present time.''
RECEIP'TIS :
Your commissioner has dilig·ently checked.the first report
of the executor which is as of ~fay 5th, 1930, to December
6th, 1934, being markP.d "Exhibit Executors Account, J. A.
Booker's ·testimony # 16' ', ~[. H., and the supplemental report covering the peri oil from January 15th, 1936, to April
21st, 1936, the latter having bP.en filed before this commissioner on 1\fay 27th, 1936, and shows receipts and disbursements of the executor during the said period, (in the period
between the two reports there were no receipts or disbursements,) and finds the figures on said reports to he correct.
The ledger sheet from the bank was also checked with the
deposit slips. The receipts listed on said Exhibit
page 61 ~ 16 whicl1 are followed by the letters '' S & S'' were
verified hy checking with the credit column of the
Scott an~ String·fellow account, w~ich was filed by the executor hnfore " 7 • R.. J.ones. Commissioner; os for the receipts
appearing· on Exhibit 16 which are not followed by said lettering, their verity was checked by comparison with the de-
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posit slips from the Citizens Bank & Trust Company 'vhich
were filed before "\V. R. Jones, Commissioner, and one ·of
'vhich was filed before this commissioner; there are also six
deposit slips, one for $1,000.00, one for $2,000.00, one for
$3,000.00, one for $19,500, one for $1,500.00, and one for
$957.35, which represent advances made to the executor by
Scott and Stringfellow, their verity was checked by comparision with the debit column of said Scott and Stringfellow ac·count.
·Your commissioner calls attention to the fact that this estate ,had two accounts, one with the Citizens Bank & Trust
Company, Blackstone, Virginia, the other with Scott and
Stringfellow, Richmond, Virginia; the latter made necessary
by the fact that at the time of the death of the testator, the
balance of $20,217.51 shown on the aforementioned Scott and
Stringfellow account, was a debit balance, against which
there were pledged certain stocks.
In the Scott and Stringfellow account the credits amounted
to $54,793,19, none of which passed through the hands of the
executor's account in the Blackstone bank, these credits being paid to Scott and Stringfellow in the form of dividends
on the stocks hypothecated with them, or represented money
realized by sale of stocks by Scott and Stringfelpage 62 ~ low, in either event, the checks, whether from dividends or sales, were made directly to Scott and
Stringfellow and by that firm credited against said debit balance, and while these credits appear on the Scott and Stringfellow account, they, of course, do not appear on the account
of the Citizens Bank & Trust Company. In the account at
the Citizens Bf!nk & Trust Company there 'vere receipts
totalling $38,479~88, the two accounts total $93,273.07, bowever, four advances and a transfer, totalling $27,957.35 were
made from the Scott and Stringfellow account to the account
in the Citizens Bank & T·rust Company, and therefore go
into and make a part of the said bank's receipts of $38,479.88
above mentioned. Therefore. the amount of net cash receipts
in the two accounts was $65,315.72.
In the report of the executor (exhibit 16) the transfers
from the one account to the other are not shown, and apparently are treated as one account, therefore only the net
amount of tl1e receipts in the two accounts are shown. It
will be seen from an exmnination of said Exhibit 16, said
~upplemental report and the above statement, that said exhibit lfl is a consolidated report of the receipts and disbursements of the account in said bank, and of the receipts and disbursements of the said Scott and Stringfellow account.
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DISBUR.SE:WIENTS:

Your con1~issioner has also checked Exhibit 16 and the
supplen1ental report of the executor as to disbursements and
finds them to be correct. These disbursen1ents were checked
with the bills, notes and cancelled checks which were :filed in
this cause before this and the former commissioner
page 63 ~ same checking correctly. The disbursements as
shown by Exhibit ·16 show the debits of the Scott.
and Stringfellow account as well as that ut the bank; to check
the debits in the Scott and Stringfellow account as shown
on said exhibit 16 reference should be n1ade to the debit
column of said Scott and tStringfellow account. As 'vill ·be
seen, the disbursements of both the bank and Scott and Stringfellow are consolidated. The entries in Exhibit 16 'vhich
are shown as ''interest on debit balance accountS & S," or
''transfer tax on stock,'' were not actually paid by checks
from the bank but were shnply added to the debit balance
in said Scott and Stringfellow account and paid by them,
and can be checked only by the .Scott and Stringfellow account, there being no vouchers therefor.
So that the amount disbursed by the bank a1nounts to $34,959.20, as shown on said Exhibit 16, plus $2,896.41, as shown
on the supplemental report of the bank, making a total disbursed by the bank of $37,85el.61.
There was disbursed through the Scott and 1Stringfellow
account, as shown on Exhibit 16 and the Scott and Stringfellow account, $26,835.84.
l\1:aking a total disbursement fron1 both accounts of $64,691.45.
Respectfully submitted
I

COPELAND E. ADAl\1:S,
Cmnmissioner in !Chancery.
Commissioner's fee $150.00
Stenographer's fee 5.00
page 64 ~

And at another date, to-wit: on the 3rd day of
March, 1937, came A. E. Harris and filed his exceptions to the report of Commissioner, Adams, which exceptions are in the following words and figures, to-wit:
Exceptions take·n by~~. E. Harris separately to the report
of Commissioner, Copeland Adams, to whom this cause was
referred.
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FIRST EXCEPTION.
For that said commissioner reports as an asset of the estate of J. ~L Harris, deceased, an account alleged to be owing
to the estate of A. E. Harris forntally owing to Scott & .Stringfellow and paid by the executor to Scott & Stringfellow on
lVIarch 3rd, 1931, in the sum of $6,264.00, with interest on same
from April 12, 1932, to May 22nd, 1936, in the amount of
$1,545.12, making a total of $7,809.12, whereas in fact such
sum should not have been listed as an asset of the estate foi·
the following reasons:
(1) That the said claim is barred hy the appropriate statutes of limitations, which the said A. E. Harris here and now
pleads and relies upon, being the statute of limitations of
three years and the statute limitations of five years, should
the same be applicable, either of said statutes being a complete bar to the allowance of said item as an asset of said
estate and a complete bar to the enforcement of the said
an1ount against said A. E. Harris in any manner, shape or
forn1, and the said commissioner should l1ave so reported.
(2) That the said A.. E. Harris was released and discharged of all liability on account of said transacpage 65 ~ tion by paragraph ( 9) of the will of the decedent ;
and the said commissioner should haYe so reported.
\Vherefore, said .A. E·. Harris does except to the said report of said commissioner and prays that his said exceptions
n1ay be sustained and that the said report may be corrected
in the manner indicated by the said exceptions.

A. E. HARRIS,
By counsel.
GEO. E. ALLEN,
Counsel.
EXCEPTIONS TO R.EP.ORT OF CO}.fMISSIONER,
COPELAND ADAMS.
And on the san1e date, there also came A. E. Harris, Selden
S. I-Iarris·, Wn1. J. Harris, Hattie Tingley Harris, James
1\fadison Harris, Lunette H. Gillespie and Julia H. Harris
and filed their exceptions to the said report of Commissioner,
Adan1s, which exceptions are in the following words and
figures, to-wit:
Exceptions taken by A. E. Harris, Selden S. Harris, Willianl J. I-Iarris, Hattie Tingley Harris, .James }.{adison Harris, Lunette H. Gillespie, and Julia H. Harris, to the report
of Copeland Adams, to whom this cause 'vas referred.
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FIRST EXCEPTION.
For that said Commissioner reports receipts by the Citizens Bank & Trust Company as executor in the sum of $65,315.72, whereas, in fact, such receipts amount to only $38,279.88, a~nd said commissioner should have so reported.

SECOND EXCEPTION.
page 66

~

For that said commissioner includes in the disbursements of the executor, and allowed as a proper
disbursement, the sum of $2,894.91, made on April 20th, 1936,
'vherr.as, in fact, such sutn should not have been allowed in
thr. disbursements, and the executor should have been charged
with ·said amount, for the reason that said sum was disbursed to take up a note signed by R. L. Harris, dated l\iarch
6, 1930, due May 5, 1930, the original of which was endorsed
by the said J. M. Harris, but from which his estate ha~ been
released by reason of a renewal and extension of payment
thereof by the holder, without the consent of the said J. 1\!I.
Harris, or his executor, and because the original 'vas barred
by the statute_ of limitations af the time the same was paid.

TffiRD EX!CEPTION.
I

For that said commissioner allowed to the executor as a
proper disbursement the· sum of $2,050.00 paid by the executor on January 21, 1933, to take up a note dated l\farch 20th,
1930, executed by B. E. Cobb, Jr., endorsed by J. l\L Harris,
payable forty-five days after date, from which the estate of
the said .J. M. Harris had been released; because said not(~
did not waive presentment, protest or notice or dishonor and
was not presented to the maker for payment, protested, or
notice of dishonor given as the law directs, and said comnussioner shoul~ have so reported.
FOURTH EXCEPTION.
I.For that said commissioner reported as proper disbursements the following· bequests paid by said executor on July
1st, 1931:
Miss l\fattie Epcs
Samuel L. Gray
l\Irs. Sue B. Hardaway
page 67 ~ 1\'Irs. Rosa Gregory
J. 1\II. H. Fitzg-erald
J. P. Fitzgerald

$ 125.00
1,950.00
125.00
125.00
100.00
400.00
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'vhereas, in fact, said payments should not have been allo\ved
as disbursements for the reason that the debts and liabilities
of the estate had neither been deternlined npr paid at that
time and have not to this day been determined or paid, and·
for the further reason that said legacies could not have been
legally paid until the bequest to A. Epes Harris, in Item 3
of the will, had been satisfied in full, and the said commissioner should have so reported.
FIFTH

~XCE·PTION.

For that said commissioner reported . as a disbursement
an alleg·ed over-draft of the estate in the sum of $464.27,
whereas, in fact there was no such overdraft, and even
had there been such overdraft, there was no such disbursement, the said amount being covered in other disbursements,
and the said commissioner should have so reported.
SIXTH EXCEPTION.
For that said commissioner failed to report an asset of
$800.00, consisting of the actual value of the 200 shares of the
Citizens Bank & Trust Company stock over and above the

amount for which said executor sold said stock and said commissioner should have so reported.
Wherefore, said A. E. Harris, Selden .S. IIarris, 'Villiam
J. Harris, Hattie Tingley Harris, James 1\tiadison Harris,
Lunette H ..Gillespie, and Julia H. Harris, do except to said
report of said commissioner and pray that their
page 68 ~ said exceptions may be sustained, and that the
said report may be corrected in the manner indicated by said exceptions.

A. E. HARRIS,
SELDEN .S. fiARRIS,
WILLIAM J. HARRIS,
HATTIE TINGLE·Y HARRIS,
JAME MADISON H.AltRIS,
LUNETTE H. GILLESPIE and
JULIA H. HAR~JS,
By counsel.
Counsel.
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REPORT OF CITIZENS BANI{ & TRUST COMPANY,
EXE·CUTOR ESTATE J. l\L HAR.RIS, DE'CEASED,
OF CERTAIN SI-IARES OF STOOl(. .
And at anothP-r day, to-,vit: on the 5th day of February,
1937, came the Citizens Bank & Trust Company in its capacity
as P.Xecutor of the estate of J. l\L Harris, deceased, and filed
its report, which report is in the follo''ling words and figures,
to-wit:
The undersigned, Citizens Bal}k & Trust Company, in its
capacity as P-xecutor of the estate of J. 1\1:. Harris, deceased,
would respectfully report to the court that it advertised for
sale, at public auction, by posting handbills, certain undisposed of shares of stock held by it as exeGutor of the estate
of J. 1\L Harris, deceased, to-wit:
5 shares capital stock Blackstone Courier Corporation
9 shares capital stock Bank of Crewe

29 shares capital stock Woodlawn Developtnent C'o., Inc.
15 shares capital stock Blackstone Land & Improvement
Co.

That the time and place of sale were 11 o'clock A. :NL, Saturday, Jauy. 16, 1937, at Blackstone, Va., in front of the Citizens Bank & Trust Company building; Terms,
page 69 ~ Cash. That handbills, one of which is filed as a
part of this report, were circulated and posted in
numerous public places in the County of Nottoway for not
less than fifteen days prior to the date of sale, and that handbills v,rere mailed to the officets and directors o£ the Woodlawn Development Company, Inc., and to officers of the other
Corporations whose stock was being offered for sale, and were
also sent to 1\ir. Geo. E. Allen, Attorney for the children of
Capt. J. M. Harris, and to the several children.
The undersigned reports that on the day of sale there were
a number of persons present, including the follo,ving of the
officers and directors of the W ooclla,vn Development Company, Inc., to-wit: H. 1\L Hurt, T. E. Chambers, W. G. Epes,
T. Freeman Epes, and that Messrs. Geo. E. Allen and A. E.
IIarris were present. The handbills stated the following:
''Note:
1. 'Voodlawu Development Co. stock \vill be offered as a
whole or in blocks of five shares and one block of 4 shares.
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2. Sale of all above stocks made subject to the approval
of the Circuit Court of Nottoway County.''

The undersigned reports that the highest bidder for the
five shares of stock Blackstone Courier Corporation was
Alexander Hudgins, at $50.00 per share, total $250.00;
That the highest bidder for the nine shares of stock of
Bank of Crewe was W. 1.\L Gravatt, at $27.00 per share, total
$243.00;
That the highest bidder for the twenty-nine shares of ~tock
Woodlawn Development Company, Inc., wasT. E.
page 70 ~ Chambers at $25.00 per share, total $725.00;
That the highest bidder for the fifteen shares of
,
stock Blackstone Land & Improvement Company was the
following persons bidding jointly, H. H. Seay, W. G. Epes,
T. J. Holden, and Allan Epes, at $5.00 per share, total $75.00;
And that said stock 'was knocked out and sold to said parties subject to the confirmation of this court. The undersigned rec01nmends the confirmation of the sale of said stock
to the said parties, at the prices stated.
The undersig·ned reports that 1\Ir. Geo. E. Allen stated to
1\tlessrs. J. A. Booker, its Cashier, and W. :tvloncure Gravatt,
its Attorney, that: he and his clients had no objection to confirmation of the stock, and, after making· some investigation,
]eft at the Bank a mQmorandum, in 'vriting, in the following
words, intended for l\Ir. Booker:
''JohnVl e have decided not to raise any objection to the confirn1atiou of the sales of the assets of the Harris estate made
today.
GEO. E. ALLEN.
Jan. 16th, 1936.''
The undersig·ned reports that in the effort to sell the Woodlawn Developement ~Company stock in blocks of :five shares,
the sale 'vas in'effectual. One lot of five shares 'vas offered
and the hig·hest bidder was Dr. J. C. White at $10.00 per
share; a block of four shares was offered without any bid;
a block of five shares was offered ·without any bid; a block
of five shares, "rith the privilege of twenty shares, was. offered and the highest bid therefor was $12.00 per share. A
statement was made at tbe beginning of the sale
page 71 } with reference to the Woodlawn Developement
Company stock that the executor would reserve the
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right to report to court the sale 'vhich netted the largest total,
-that is if the amount bid for the hventy-nine shares was
more than the several amounts bid for the several blocks, then ·
the hig·hest bid for the 29 shares would be reported to court.
The undersigned has reported according- to this statement,
and files as a part of this report as account of sales as kept
by J. A. BookerJ acting clerk, the written statement of Mr.
Geo. E·. Allen, attorney for the children of Capt. J. M. Harris,
and several handbills.
Respectfully submitted this 22nd day of ,January, 1937.
CITIZE·NS BANI{ & TRUST COl\tiPANY,
Executor of the Estate of J. ~L Harris, Deceased.
Ry J. A. BOOKER, Cashier.
JohnWe have decide not to raise any objection to the confirmation
of the sales of the assets of the Harris Estate made today.
GEO. E. ALLEN.
Jan. 16th, 1936.
5s Bl. Courier to Alex. F. Hudgins @ 50
250
9s Bank of Crewe toW. M. Gravatt@ 27
243
29s Woodlawn To T. E. Chambers @ 25
725
15s Bl. Land & Imp. Co. to H. H.tSeay, W. G. Epes T. J.
Holden & Allan EpP.s @ 5
75
1293
The above is a correct statement of sale of stock belonging·
to Est. J. 1\ti. Harris, Jan. 16th, 1937, at 11 A.M.
J. A. BOOI<:ER, acting clerk,
0. D. DU·NlCANSON, Auctioneer.
page 72

~

ORDER.

And at another day, to-,vit: on the 5th day of February,
1937, the following decree was entered:
This cause came on this day to be heard upon the report
in writing of the Citizens Bank & Trust Company, executor
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of J. M. Harris, Deceased, with exhibits thereto attached,
reporting the sale of certain shares of stock in certain corporations, therein stated in detail, belonging to the estate
of J. M. Harris, deceased, 'vhich sale had been made subject
to the confirmation of this court; and,
It appearing that Geo. E. Allen; Attorney for the children
of J. M. Harris, deceased; was present at said sale; that he
has seen a copy of the report, and tha.t on behalf of his clients,
children of J. M. Harris, deceased, he raises no objection to
the confirmation of the sale, and the confirmation being requested by the executor, the Court doth confirm and approve
the sales made as follows, to-wit:
5 shares Blackstone Courier Corporation stock to Alexander Hudgins, $50.00 per share cash,
9 shares of the common stock Bank of Crewe to W. M.
Gravatt, at $27.00 per share cash,
29 shares of stock of Woodlawn Develope~ent Company,
Inc., to T. E. Chambers at $25.00 per sha1•e, cash, and
15 shares Blackstone Land & Improvement Company at
$5.00 per share cash, to H. H. Seay, vV. G. Epes, T. J". Holden .
and Allan Epes, jointly.
And the Court doth ADJUDGE, ORDE-R AND DECREE
that the Citizens ·Bank & Trust Company, Executor of J. !tf.
IIarris, deceased, shall forthwith proceed to collect from the
purcpasers of said stock the purchase price thereof, as follows, to-wit:
·From Alexander Hudgins for five shares of stock in
the Blackstone Courier Cor~.oration, at $50 per
share,
$250.00
From W. M. Gravatt, for nine shares of common
stock of Bank of Crewe, at $27 per share
243.00
From T. E. Chambers, for twenty-nine
page 73. ~
shares of Capital stock vVoodlawn Developement Company, Inc., at $25
per share,
725.00
From H. H. Seay, W. G. Epes, T. J. Holden and Allan
Epes, jointly, for fifteen· shares . capital stock
of Blackstone Land & Improvement Company at
$5 per share,
75.00
And when said parties have paid to the executor, in cash,
said sums, said exP.cutor is directed to assign, on .behalf of
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the estate of ,T. ~I. Harris, deceased, _as executor thereof, the
certificates for said several shares to the respective purchasers thereof.
And at another day, to-wit: on the 29th day of September,
. 19'37, the following order was entered herein:
This cause can1e on this day to be again heard upon the
paper formerly read; the report of Conunissioner, Copeland
E. Ada1ns, duly filed herein, the petition of A. E. Harris and
others (heirs of the late J. 1\L !farris, deceased,) this day
filed by order of court, the Bill of Review filed on behalf of
Citizens Bank & Trust Company, in the case of Citizens Bank
& Trust Company v. A·. E·. Harris and Louise 0. Harris and
the demurrer thereto, the exceptions of A. E. Harris a:hd
others to the report of Cmnmis~ioner Adams, and after having oral argument of counsel the court, not being advised
of its judgn1ent in .the premises, doth take time to consider
thereof.
And this case is continued until Thursday, October 7, 1937.
page 74 ~

PETITION OF IIEIRS.

And at another day, to-wit: on the 29th ·clay of Septmnber, 1937, came Lunette H .. Gillespie, V. R. Gillespie. ,S. S.
Harris, A. E. Harris, J. :NI. I-Ian·is, Jr., J\IIrs. J. M. Harris,
.Tr. Louise 0. Harris, Julia IL Harris, '\Vm. J. Harris and
Ann B. Harris, and filed their petition, 'vhich petition is in
,the following words and figurQs, to-wit:
To the Honorable Edwin P. Cox, Judge of said Court:
Now come your complainants in the above captioned 'cause,
now pending in your honor's court, and respectfully represent unto your honor, as follo,vs:
(1) That upon an examination of the will of the said J. J\II.
Harris, a copy of which was exhibited with complainants bill
in this cause, it will be observed that the testator, in the ninth
clause thereof, provided as follows:
''9. Except as herein otherwise provided, I hereby release
each and all of my sai~ six children- from any and all liability
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and accountability to my estate for any loan or loans, advancel)lent or advancements and endorsement or endorsements, which I have heretofore made to or for them, or any
of them, except and unless such loan or loans, advancement
or advancements and endorsement or endorsements are evidenced or represented by notes 'or bonds.''
· (2) That an examination of the proceedings in this cause
reveals that certain of the children of the decedent were indebted to the decedent in various and sundry amounts at the
time of the tlecedent's death on account of loans or advancements made by the decedent prior to his death, or endorsements of the decedent for their benefit, and that none of said
loans, advancements or endorsements were represented by
notes or bonds held by the decedent, excepting the four, $4,000.00 notes of A. Epes Harris, which the testa,..
page 75· ~ tor by the third clause of his will directed should
be cancelled and delivered to the said A. Epes
Harris.
(3) That a further examination of the record of these proceedings, and particularly the report of Special J\IIaster,
Copeland Adams, reveals the fact that the assets now in the
hands of the said executor, are more than sufficient to pay all
of the ren1aining liabilities of the estate, your petitioners desire to release, as far as it is in their power so to do, each
other, and the estate of ~he said R. L. Harris, deceased, as
well as the said V. R. Gillespie, husband of Lunette H. Gillespie (nee Harris) from any and all liabilities to the estate
of the said J. 1\tf. Harris, deceased, in any manner whatsoever, and do hereby, as evidenced by their sig-natures to .this
petition, release and discharge, as far as it is in their power
so to do, each other and the estate of the said R. L. Harris,
and the said V. R. Gillespie, from any and all liability and
accountability 'vhatsoever to the estate of the said J. 1\L Harris, deceased, for any loan, or loans, advancement, or advancements, or endorsements or guaranties made by the said
~J. ~L Harris in his lifetime to anv or for or on account of
eithet of said parties.
·
In consideration whereof, your petitioners pray that the
said executor also release said parties from any and all liability, as aforesaid, and that, if upon a final hearing of thiR
cause it be found that there are unpaid liabilities of said estate, that said executor be required to pay them out of the
assets of the estate, in its hands, as shown by the report of
commissioner, Adams, excluding· therefrom ,items
page 76 ~ (b), (a-1), (v), (w), (x), (y), each of which is a
liability of one of your petitioners.
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And your petitioners will ever pray etc.
LUNETE H. GILLESPIE,
V. R. GILLIDSPIE,
S. S. HARRIS,
A. E. HARRIS,
J. 1\II. HARRIS, JR.,
MRS. J. M. HARRI!S, JR.,
LOUiiSE 0. HARRIS,
JULIA H. HA:R.RIS,
WM. J. HARRI:S,
ANN B. HARRIS,
Petitioners.

GEO. E. ALLEN,
Counsel for petitioners.
DECREE FINAL.
And now at this day. to-wit: on the 7th day of October,
1937, the final decree was entered herein, which decree is in
the following words and figures, to-wit:
I

This cause came on this day to be again heard upon the
papers formerly read, pursuant to the continuance noted in
the decree entered herein on the 29th day of September, 1937;
·
and was argued by counsel.
Upon consideration whereof, the court now being advised
of its decisions on the various questions remaining undetermined, doth adjudge, order and decree as follows :
.
(1) That the Citizens Bank & Trust Company, as· executor
of the last will and testament of J. M. Harris, deceased, is
entitled to a commission of one thousand dollars
page 77 ~ ($1,000.00) for its services as executor, as provided
for in section 10 of the decedent's will.
(2) That the Citizens Bank & Trust Company is entitled
to credit for the sum of two thousand and fifty dollars ($2,050.00), paid by the said bank as executor on January 21,
1933, to take up the note dated March 20, 1930, executed by
B. E. Oobb, Jr.• and P.ndorsed by J. 1\L Harris.
(3) That the Citizens Bank & Trust Company is entitled
to credit for the disbursement of two thousand eight hundred ~nd ninety-four dollars and ninety-one cents ($2,894.91)
made on April 2oth, 1936, to take up a note executed by R.
I
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L. Harris, dated lVIarch 6, 1930, due ~lay 5, 1930, which debt
is also evidenced by certain renewals of said note.
(4) That the Citizens Bank & Trust Company, executor of
the said J. 1\L Hal'ris, deceased, do forthwith mark paid the
four notes of four thousand dollars ($4,000.00) each, executed
by A. E. Harris on January 9, 1926, payable to the late J. M.
Harris, and secured by a deed of trust on the residence property in the town of Blackstone o'f the said J. M. Harris, deceased, and described in paragraph nine (9) of the bill of
complaint in these proceedings, and that the said executor
do proceed forthwith to have said notes cancelled, and the deed
of trust marked satisfied of record as the law provides, and.
thereafter deliver said notes to the said A. E. Harris.
( 5) That the demurrer heretofore filed to the bill of review filed in the cause of Citizens Bank & Trust Corp.pany in
its own right and as executor of the estate of J. M. Harris,
deceased, against A. E. Harris and Louise 0. Harpage 78 ~ ris be, and· the same is hereby sustained, and said
bill of review is dismissed.
(6) That the fee of one hundred and fifty dollars ($150.00}
for the work done by Commissioner Jones in this case be, and
the same is, hereby allowed, and ordered to be paid by the
Citizens Bank & Trust Company in its own right, and not from
the funds in its hands as executor; to be paid to Edith M.
Jones, and that the remaining· costs in these proceeding·s be
borne equally by the Citizens Bank & Trust Company in its
own right and the heirs of the said J. ~f. Harris, deceased,
and that the one-half to be borne by the heirs be paid from
any funds rCinaining in the executor's hands after the payment of the one thousand dollars commissions, and the -remaining liabilities of the estate as shown by the report of
Commissioner, Copeland Adams.
(7) That the petition of the heirs of the said decedent heretofore filed in the cause of A. E. Harris and others v. Citizens
Bank & Trust Company in its own right, and as executor of
J. M. Harris, deceased, be, and the same is hereby, granted,
and the said parties whose names are set forth in said petition
::tre released and discharged in accordance with the prayer of
Raid petition.
·
.
. .1\.ncl it appearing· frorn the report of Commissioner, Adams,
that there is in the hands of the executor for disbursement
cash in the sum of $2,333.47, the court doth adjudge, order
and decree that the same be disbursed as follows:
a. To the Executor in fulJ of its commissions on receipts
and disbursements, the sum of $1,000.00.
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J. A. Booker.
b. The liabilities of the estate listed under the
head of ''liabilities," in the report of Comnrlssioner, Adams; and
c. One-half of the costs of these proceedings, excluding
therefron1 the fee of Conunissioner, Jones.
d. After the paYJnent of the foreg·oing sums, the said
executor will pay the residue, if any; to George E. Allen, attorney, for the heirs, to be applied on his fee for representing the heirs in these proceedings.
page 79

~

The court doth further adjudge, order and decree that the
report of Commissioner, Adams is hereby ratified and confirmed, except and to the extent that it may be in conflict with
any or either of the adjudications set out above.
And nothing further ren1aining to be done in these proceeding·s, both of said causes are hereby dismissed from the
docket of this court, and the said executor 'vill settle its account of the said sum of $2,333.47, and how it has disbursed
the same before the Commissioner of .A.ccounts of this court.
And said Executor having- sold the two hundred shares of
stock of the Citizens Bank~~ and Trust Company, for $16.00
per share pursuant to a former order, the Court doth approve
its action in n1aking said sale.
page 80

~

Deposition of

J. A. BOOI\:ER,
taken for Citizens Bank & Trust Company, on the 22nd day
of 1\rfay, 1935, and duly filed herein.
By ~rfr. Gravatt:·
Q. State your name, age, residence and occupation.
A. ,J. A. Booker; age, 48; occupation, cashier of the Citizens Bank & Trust C01npany ; Blackstone, Virginia.
Q. Mr. Booker, how long have you been cashier of the
Citizens Bank & Trust Company, at Blackstone, Virginia~
A. Since September, 1918.
Q. 'Vl1o is the president of this bank at this time~
A. M1;. R. F. Dillard.
Q. Who 'vas the president of this bank prior to the election
of 1\fr. Dillard~
A. Captain ,J. M. Harris.
Q. For how long a thne, about, was Captain Harris president of the bank?
A. I don't know exactly, but he succeeded Judge ~fann as

,/
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p~e.sident, when Judge ~I ann was elected governor of Virginia.
Q. Did Captain Harris occupy any official position with the
bank prior to his being elected its president?
.A. He was vice-president.
Q. vYhen did Captain Harris die¥
A. He died on May 4, 1930.
Q. Did Captain Harris leave a will~
A. He did.
Q. "'\Vho was named executor in that will1
.
. ~- The Citizens Bank & Trust Company, Blackstone, Virginia.
Q. Did the bank qualify as such· executor?
.A. Yes, sir.
Q. Was the estate of Captain Harris appraised, and if so,
by whomY
A. It was appraised by H. M. Hurt, R. A. Adams and E. H.
Ward.
Q. Do you have a copy of their inventory of appraisement?

page 81

~

A. Yes~
Q·. Please present it so that it may be filed as
Exhibit No. 1 with your deposition.

(The witness herewith presents such a paper as a part
of his evidence which is here,vith filed, marked "Exhibit J.
A. Booker's testimony # 1. '' M. H.)
Did Captain Harris owe any money at the time of his
death?
A. Yes, sir.
Q. About how much, primarily and secondarily, and to what
corporations or individuals 1
A. ApproxiJnately about $45,000.00; to Scott & Stringfellow
about $20,000.00; Bank of Crewe, $4,000.00; Citizens Bank &
Trust Company $19,000.00; Bank of Lunenburg, $500.00; and,
An1e'rican National Bani{ of Danville, $3,000.00.
Q. Did he owe any money as endorser?
A. Yes, as endorser, part of the foregoing was including
the paper of his endorsement.
Q. Will you please examine this ''Exhibit No.1,'' the appraisement, and see what, if any, of ;Captain Harris' personal
property was not hypothecated to secure those obligations Y
A. His checking account in the Citizens Bank & Trust Company, $894.80 ; three shares of U. S. Asphalt Company, Class
A; five shares of Blackstone Courier Corporation; five shares
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J. A. Booker.
of Klotz Silk }.{anufacturing Company ; ten shares of Woodlawn Development Company; $30.00 seeond mortgage bond
U. S. Asphalt Corporation; note of George Stokes which had
a value of about $250.00; twenty-five shares of Aud Company;- fifteen shares Blackstone Land & Improven1ent Company; $5,000.00 note of William J. Harris; $20.00 n9te of
Sarah Barco ; $21.00 note of C. 0. Cardozo ; $250.00 note of
R. S. Cushwa; four notes of $4,000.00 each of A. E. :Harris ;
$50.00 note of Sarah Pollard; $270.00 check of J. P. Fitzgerald; $40.QO note of C. 1C. Cardozo; $20.00 note of J. ~L
Harris, Jr.; and, $10.00 note or check of J·. M. Harris, Jr.
That's all.
Q: All of the. other stocks or securities on tllis appraisement sheet then were hypothecated by Captain Harris to
secure his obligations at the time of his death'
A. Yes, sir.
Q. Did any of these stocks come back into your possession
until after the obligations which they secured were paid¥
A. No, sir.
Q. After the bank qualified upon this estate, did its directors, or a committee thereof, promptly have a meeting and
conference which was attended by any of the sons of Captain
Harris?
A. Yes, sir. Very shortly after the burial of Captain Harris, on about May 7, a conference was held with our Executive
Committee, at which time, according to my recolpage 82 ~ lection, there were present : R. L. Harris, A. E ..
Harris, possibly S. S. Harris and J. M. Harris,
Jr., and present on the part of the Executive Committee:
Messrs. R. F. Dillard, R. E. Jones, D. W. Perkins and R. W.
Manson, Jr.
Q. What was the position taken by the Executive Committee of the bank at that time with reference to a sale of the
assets of this estate, particularly the stocks which were listed
on thP. New York Stock Exchange?
A. It was the opinion of the. Executive Committee that
these speculative s-tocks should be hnmecliately disposed of
and that the estate be immediately settled. 1\fr. Perkins was
very outspoken in his opinion as to its being the favorable
thing to do at that time.
·
Q. What was the position of the sons, heirs and devisees
of this estate with reference to the sale of these stocks?
A. The members of the family and heirs present took an
entirely different vie'v to that expressed by Mr. Perkins and
of the Executive Committee, they being of the opinion that
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it was no time to dispose of the estate on what they then
thought to be an exceedingly low market. Mr. R. L. Harris
stated that he had had several conferences with Mr. Walter
Robertson, of Scott & Stringfellow, during· and about the time
. of Captain's fatal illness, in which Walter advised him
against the sale or closing out of the stocks at that time.
By ~Ir. Allen: Any statement of R. L. Harris is objected
to and motion is made to strike the same from the record for
the reason that he has no interest in this controversy, his interest having been assigned to his 'vife long prior to the institution of this litigation.
By Mr. Gravatt: To which counsel replies· that at the
time mentioned R. L. Harris was not only interested in the
estate, but was one of a committee appointed to represent the
heirs and devisees.

Q. Mr. Booker, will you please present a paper dated May
7, 1930, signed by the devisees and legatees of Captain Harris¥
(Witness hands paper to 1\iir. Gravatt 'vho presents same to
lVIr. Allen for examination).
I hand you this paper and ask you to state the circumstances under which this paper was delivered to the bank and
ask you to file it as a part of your evidence in these cases.
A. The Executive Committee felt unwilling to carry the
account composed of the speculative stocks, realizing the
danger thereof, and it 'vas suggested during this conference
of l\Iay 7 by the leg·atees that inasmuch as they were the o~ly •
parties directly concerned, that they would be willing to give
to the bank a paper that ·would hold them harmless in the
event that the stocks were not sold at that time.
(Which said paper is herewith filed, marked "Exhibit J.
A. Booker's testimony #2. '' l\L H.)
page 83 }
----

Q. Do you know who wrote that paper?
A. I am under the impression it was drawn uo

by l\Ir. Allan Epes who was at that time attorney for the bank
as well as attorney for. Captain Harris during his lifetime.
Q. At the time of Captain's death what concern held all of
this stock 'vhich was listed on the· New York Stock Exchange
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and which appears on the appraisal sheet below the 'vords
"Equitable or marginal interest in below named stocks"'
A. Scott & String·fellow held all of those stocks with the
exception of the one hundred shares of Freeport Texas stock
which had been loaned H. L. Harris by Captain Harris prior ·
to his death.
Q. Vl as that one hundred shares of Freeport Texas stock
which had been loaned to ~Ir. R. L. Harris ever delivered to
the Executor?
A. No, sir.
Q'. What did the executor do after receiving this paper of
1\iay 7, 1930, with reference to the handling of this estate, the
payment of its obligations and the conduct of its duties a~
executor without a conference with Messrs. R. L. Harris and
A. Epes Harris?
A. I an1 of the opinion that their advice and counsel was
sought in the sale .of all .the assets.
.
Q. Did these gentleiiwn advocate or oppose the sale of
these assets?
.A. They opposed the sale.
Q. Did they ever agree during the t.irst year of the executorship to the sale of any stock exchange of listed securities?
A. They agreed very shortly after we qualified as adininistrator to the sale of such stocks as would pay the immediate
debts and the debit balance with Scott & String·fellow of Captain Harris' ·account individually.
Q. By immediate debts, mention some so that we can follow you.
.
A. The account with Scott & Stringfello'v ag·gregating more
than $20,0,00.00, and the cost of qualifying, burial expenses,
doctor's bills, etc.
.
Q. Were any of these principal obligations which had been
contracted by Captain Harris in his lifetime paid during· the
first year?
A. I don't believe I exactly understand, ho'v was that?
(Question read to witness).
No, let me add, none to amount to anything.
Q. ~ir. Booker, what had been the life work of Mr. R. L.
Harris·, that of banker and business man, or what?
A. He had been· 'in the banki11-g business most of his life,
as a bank official and as a bank examiner.
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Q. Mr. R. L. Harris, if I recall right, started his
banking .career as an officer of the Citizens Bank,

didn't he?
A. I am of that opinion.
Q. And was one of the first state bank examiners in the
state'
A. Yes.
Q. After c01npleting his duties as bank examiner, do you
know what banking connections he had from then up until his
.
health gave away?
A. He was connected with the Schmelz National Bank of
Newport News as one of the executive officers, either cashier
or president.
Q. Was he connected with this bank at the time of his
father's death and when he was acting as an adviser of the
heirs?
A. No, sir.
Q. During that period, because of ill health, he had quit
the bank's employment Y
A. I am under the impression that he had severed his connection with the Newport Ne,vs Bank at or about the time of
Captain's death.
Q. Then 1\fr. R. L. Harris was a man of wide experience
''rith banking and trust matters, wasn't he?
A. Yes, sir.
Q. Did you ha~e any correspondence with Mr. Harris in
the :lh·st part of the yP.ar 1931 in reference to these stocks
and with reference to the Scott & Stringfellow account and
With referP.nce to the necessity for paying off any of his
father's obligations, or at any earlier date?
A. Yes.
Q. Will you kindly introduce into the record such corre·spondence as you had with Mr. Harris and such replies as
he made so that 've may have them identified Y
The witnP.ss hands counsel letters as follows:
Carbon copy of a letter from Booker to Harris, May 26,
1930;
Letter from Hatris to Booker, August 11, 1930;
Carbon copy of letter Booker to Harris, January 13, 1931;
Letter Harris to Booker, January 19, 1931;
Letter Harris to bank. 1February 5, 1931;
Carbon copy of letter Booker to Harris, February 25, 1931;
Carbon copy of letter Booker to Harris, ~{arch 11, 1931;
Letter Harris to Booker, March 15, 1931 ;
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Telegram bank to Harris, April 30, 1931;
Letter Harris to Booker, April 30, 1931;
Carbon copy of letter Booker to Harris, ~[ay 5, 1931;
Letter Harris to Booker, May 21, 1931;
Carbon copy of letter Booker to Harris, ~Iay
page 85 ~ 22, 1931;
Letter Harris to Booker, ~lay 26, 1931;
Carbon copy of letter Booker to Harris, ~Iarch 19, 1932;
Carbon copy of letter Booker to Harris, ~larch 28, 1932;
Letter Harris to Booker, April 6, 1932;
Carbon copy of letter Booker to Harris, April 8, 1932;
Letter Harris to Booker, April 11, 1932;
Carbon copy of letter Booker to Harris, April 22, 1932;.
Letter !farris to Booker, May 14, 19'32;
Carbon copy of letter Booker to Harris, l\{ay 16, 1932.
1Yir. Booker, these letters which I have referred to and identified into the record by dates, were they a part of the file of
the bank in connection with the administration of this estate?
A. Yes, sir.
Q. Who wrote the carbon copies of the letters?
A. I did~
Q. And who received the originals of the letters "rhich I
have identified as Harris to Booker or Harris to the bank?
A. I did, as cashier.
Q. Will you please file these letters and the telegram, being about twenty-three in number, and mark them as ''Exhibit letters between the Executor and R. L. Harris'' 1
A. Yes.
(Which said correspondence is herewith filed, marked
"Exhibit letters between Executor and R. L. Harris, J. A.
Booker's testimony''. l\L H.)

Q. There is among these papers a telegram to lVIr. Harris.
Did you send that?
A. Yes, sir.
Q. I note in the letter of February 25, 1931, which goes
into this business in g-reat detail, the following short statement: '~I have been talking this matter over with Epes and
Sel and I think it is highly necessary that you. come to Black:stone in order that I can go into the proposition with you in
a more detailed "ray than I can place on paper, and if possible
would suggest that you do this within the next several day~

i-
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as I feel sure that our Directors will have to take some action in the matter for tlie protection of· the interest of the
Bank acting as Executor. * * *'' And on page 2 of the same
letter: "It appears to us highly advisable that all of the
stocks listed on the exchange be sold and these ac~ounts liquidated for our protection in so far as our Executorship is cpncerned.'' "" * * And 011 page 3 of this letter : '' 'rhe Bank is
unwilling to g·amble with the future on account of the stocks
and will have 'to take some action. and they are therefoue
bringing· the matter to your attention· as well as to Epes 's ..

• * '• ,,

In response to that lE~tter, diq Mr. R. L. Harris come to
Blackstone?
4-· Yes, sir, he cawe and conferrQd 'yith 'J. ~om.Ipitte~ frpm
our Board on ~I~rch 9th.
·
Q. '~What was the purport pf the cqnfe~e~ce at
page ~~ } that time, ·and, as well as you ~an recall, ~hp attend~d th~t C?nf~r~p~e?

1}. 1\..t tlfat tim~ ther~· wa~ present Logan and Epes and
Ser and 1'Iaddie, and the meeting resulted in an advance being made'
Scott & s·tringfellow to the extent of approximately nineteen ·or twenty thousand dollars with which
to pay other ¢l~bts then long ~tanding.
Q. Who neg·otiateq · ~vith Scott & Stringfel~qw for this aqvanca?·
·
A. R. L. Harris and possiblv A. E. Harris.
Q~ Pid th'e ·executor initiate that negotiation?
A. No~ sir, the bank -\vas in favor of selling the stock, but
they thoug~t it wiser to sec-qre an advanc~ rath~r th~n to c1ispose of any' of it.
.
.'
.
· · Q. Do· you· have ip your fil~s a copy of a l~tt~~~ written py
you which relates to that correspondence addressed to eith~r
Scott & Stringfellow or any other interested party in this
mattert
A. I have a letter dated March 9, 1931, written on the day
the conference was held.
·. · · "' '
Q. Will you please read that letter to the stenographer?
4. "Dated 1fa~ch Q, 1931. To l\fr. W· S. Robertson, c~re
Scott & Stringfellow, Ricpip.ond, Virgip}~.
·· ' , ·

from

w

''•'

:O~ar

•

'

•

I

&

•

•

'falter:
· Sometime ago I wrote you in regard to obtaining an advance from you. in the settlement of sorrm of the p~essipg
debts of the estate of Capt. J. M. Harris and at which time
·
·
you wrote me that it would be agreeable." ·

·
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For your infor1nation I 'vould advise that Logan and Epes
conferred with a con1mittee of our Board W'"hich had been
appointed for that purpose today, and it was thought advisable to borrow something like $19,000.00 for the above Inentioned purpose.
There has been smne in1provmnent in the stocks you hold
since your letter of January, and I presu1ne there has been
no change as to your disposition in the matter.
'Ve want to 1nake this ·Joan in the fonn of an advance of
. son1ething like the a hove mentioned an1ount, you to hoid
the san1e stocks you now have for security. Logan advises
us that this arrang·ement will be entirely agTeeable to you as
he has seen you in regard to the n1a;ttcr.'
I n1ight also advise that Sel and ~laddie attended our meeting and they were also 'villing to such a plan.
You will recall that the stocks arc also pledged as security
for a debit balance of Epes IIarris as well as the debit
balance of Captain Ifarris 's account. In my opinion the margin 'vould be very little in the case of a $19,000.00
page 87 ~ additional advance, and his heirs would be running a considerable risk as they would be necessarily traveling·on very thin ice. This however will be entirely
up to then1 as we have secured a paper holding us harmless
should the account have to be sold on account of failure to
put up 1narginal collateral.
Logan and Epes as weB as ourselves will keep in touch
with the situation and they semn to have no fears along· this
line.
I would be glad if you would write me whether the above
plan is at present satisfactory to you and if so will advise
you the exact amount necessary within the next several
days.''

Q. 'Vill you please file that copy as "Exhibit No. 4'' with
your testimony 1
A. Yes.
(Which said copy of said letter is herewith filed, marked
"Exhibit J. A. Booker's testimony #4." ~L H.)

Q. What reply did Scott & Stringfellow 1nake to that letter?
A. A letter under date of 1\farch lOth, 1931, addressed to
J. A. Booker, Cashier, Citizens Bank & Trust Company,
Blackstone, ·virginia.
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''Dear John:
Replying to your letter of l\Iarch 9th, it is entirely agreeable to us to make the Estate of .J. J\L !farris an advance of
$19,000 against the securities which 've are no'v carrying for
this account. It will, of course, be necessary to keep the account properly margined to n1eet our requiren1ents. At today's prices, the securities which we are carrying have a market value of $39,700. Adding to the debit balance now carried
of $900.00 the $19,000 additional and the $5,900 owed by A. E.
Harris gives a total debit balance against these securities of
approximately $25,900. This leaves an equity of $13,800
against our n1arginal requirements of $9,300.
Personally, I am inclined to the belief that the bottom of
the stock market has been reached, and while prices are likely
to be very irregular over the next fe'v months, I believe the
tendency will be upward.
With kindest regards, and awaiting your further advices,
Sincerely yours,
WALTER S. ROBERTSON."

Q. Please file that letter and 1nark it "Exhibit No. 5".
(\iVhich said letter is herewith filed, marked "Exhibit J.
A. Booker's te~timony #5. '' M. If.)
Did Scott & Stringfellow make that advance of
page 88 } $19,000.00¥
·
A. The advance was made several days later
in the amount of $19,500.00.
Q. What did the executor use that n1oney for?
A. The bank paid a loan to this bank of $1,577.25 ; another
loan of vVillson H. Cralle of $7,767.50; Beverage Products
Company, $2,353.87; Bank of Crewe, $4,000.00; .American N ationa! Bank of Danville, $3,000.00; and, son1e other minor expenses.
Q. Was Captain mqker or endorser on the Willson Oralie
and the Beverage Products Company notes?
A. lie was endorser.
Q. How long after l\iarch 10, 1931, was it before you received a letter from Scott & Stringfellow calling for margin of
a large nature as to the reduction in the stock exchange
prices of the security which they had advanced this money
on?
A. About a month and a half after the $19,500.00 advance
had been 1nade. To be exact on April 29, 1931.

l5~

~11~~~~~ Oq~t" of 1\..pP,e~l~ ~f Yir~~

J. A. Booker.
'

'

;I;

;' . .

'

Q. 'Vere 1\Iessrs. R. L. and A. E. Harris kep~ ~¢J.Y.fSeR, ~o
fa:,.- as the efec~tor was conc~rne¢1., ~~ to th~se tr~nsachQns
and commumcahons from Scott & ·Stringfellow~
4.
·~ir:·
· ··
·
· · ·· · · · : : ....
Q. :aave YOlf th~ l~tter re~~r~~d tR ~~i~~ ca~~~ ~P911t a
~oAh~~y·la~er. frq~ ~co~t & $tpngfello'y ·~
. . e$, Slt.
.
Q: )Vhat is.its date?

tes·,

A·. April ·~g~ 1931. .
wnr yo'ri please read that iuto the record for nle ~
~= '~:QPrteq~tdi29,·~~~~f· , •.. ·'·i· •····
•·
·;'
I

Q:

TJl. e kOti~~~e11sV. Bf1H~ {ll~d Trn~t pq.,
,
B 1ac s one, . a.
Gentlemen·= · ··
·'The account which \VC are carrying for the Estate of J. 1\L
I!~rri~ at tonights closing prices 'has a~~d~bit balance of $20,300.. 'The securities' have a va1t1~
$~4,5·oo: leaving an. equity
of $14,200.00.
·
Th~ margin1 r~quirer~::wnt$ qp this account, coupled with
the guai·antee of the acc'O"u'nt of Mr. A. E. Harris, amount to
$14,600.00. Therefore, the twq aGcqunts ne~d an additional
' • • $40~~00 collateral.
page 89 ~ We shall than~ !o~ to let this ha~e your attention.
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STRlNGFELLOW.'~
.

(Which said letter is here'Yith filed, marked
#6." M.·H.)
· ..
·
'·

.

truly,

SCOTT
. &
Boo~er's te~?tiinony

•

Q. What did you ~o when yop got that l~tterf
A. I wired ~fr. R. L. Hard!?~ ' :- . . . . . .
Q. Please ··read the' wh~e ..
~. "Dateq April 30, 1931.
R. L. Har·ris, 6306 I-Iuntington Ave.; Newport News, Va.
Scott & String·fellow calling for five· hunqred ·dollars. ' ·' .
•••

......

•

•

'

t

(Sigp.ed) ·CITIZ~~S BANK AND TRUST CO.'~
,

....

i

•.

1

'·.,
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.•

•

•
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•

"
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•

I

o

,

1
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Q. I-Iave you lett~rs in your file from Scott & Stripgfellow
to the 'bank and·. replies beadrig on the. situation'?' • • .
A. Yes, ~?ir.
Q. Will you pl~ase as$emble such lett~rs as relate to that
subject and introduce them 'in evidence·?· ·
·. · · '·'
- . \ I \'

,
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('VI tness hands counsel correspondence).

The witness presents counsel with certain letters whereupon they are identified as follows:
Copy of a letter Booker to Scott & Stringfellow dated April
30, 1931;
A letter frmn WalterS. Robertson, of Scott & Stringfellow,
to Booker dated l\fay ~ 1931;
Copy of a letter Booker to Robertson, dated 1\tlay 5, 1931;
A letter from Scott & Stringfellqw to Booker, dated l\1:ay
18, 1931;
Copy of a letter Booker to Scott & Stringfellow, dated May
19, 1931;
A letter frmn WalterS. Robertson, of Scott & Stringfellow,
~o Booker, dated J\!fay 20, 1931;
Copy of a letter Booker to Robertson, dated May 21, 1931;
A letter from Robertson, of Scott & Stringfellow, to
Booker, dated IVIay 22, 1931;
A letter fro1n Scott & Stringfellow to Booker, dated September 16, 1931;
Copy of a letter fron1 Booker to Scott & Stringfellow, dated
September 17, 1931, being ten in number, identified as part of
correspondence between Executor and Scott & Stringfellow.
pag·e 90 ~ (vVhich said correspondence is he1:ewith filed,
marked ''Exhibit part of correspondence between
Executor and Scott & Stringfellow, J. A. Booker's testimony.'' M. H.)
vVere these letters a part of the records of the bank pertaining to your managen1ent of this estate~
A. Yes, sir.
,
Q. The carbon copies of these letters were written by whom Y
A. By myself.
Q. The original letters were sent to you by Scott & String·
fellow or IVIr. Robertson¥
A. Yes, sir.
Q. These original letters addressed to you as cashier from
Robertson or Scott & Stringfellow, were received by you in
your official capacity in the bank 1
A. Yes.
Q. All of which are introduced as a part of the evidence
in this case. (See above). Now~ Mr. Allen, I 'vant to read
into the record from these letters hvo or three pertinent
parts from them,-
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I note in the letter from Booker to Scott & Stringfellow,
dated April 30, 1931, the last paragraph is as follows:

~

''For your information I would adyise that l\ir. R. L. Harris of 6306 liuutington Ave., Newport .News, Virginia, should
be notified and kept in touch with before closing this account
out as he had so1ne private arrang-ement 'vith l\fr. Walter
Robertson of your finn in connection 'vith the matter."
In the reply of 1Iay 2, 1931, fron1 Walter S. Robertson,
the last paragraph is :
''.At the close of the market today, the account needs approximately $400 additional margin. * * 'it * * In view of
recent failures, there has been drastic liquidation in the mar~
ket, but we arc still of the opinion that it 'vould be unwise
to sell securities at these prices.''
From letter of Nlay 5, 1931, Booker to Robertson:
''For vour infonnation I would advise that when we received your communication askin~· for a n1argin for the
strengthening of this account, I imn1ediately got in touch
with Logan Harris over the phone and he instructed n1e to
write your firn1 that he wanted to be constantly kept in touch
with the account before it was sold.
I do not know what arrangments can be made to protect
the account, but as you know, it was against the advice of our
Comn1ittee to handle the account in ·the manner the boys
'vanted it handled. * * * ''
From letter of ]\fay 18, 1931, Scott & Stringfellow to
Booker, after giving some details, the follo~ing statement is
made:
page 91 ~

''The margin requirements on the account are $8,600. It will be necessary for the Estate to either
sell some of the securities to meet margin requirements or
put up additional cash or securities.''

From letter of May 20, 1931, Scott & Stringfello,v to Booker,
last paragraph:
''At the close of business today, t~e. account needs approximately $1,800 additional margin. I understand that this
loan was made against your advice, but I am sure you will
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appreciate our position in the matter and will cooperate with
us in protecting the existing equity.''
Extract fron1 letter of l\fay 21, 1931, Booker to Robertson:
''For your information I would advise that within the
past 'veek I have had several conferences with Epes, Sel and
1\Iaddie and have explained the condition of the account to
them. All of them appear unwilling to do anything toward
raising any money for marginal requirements. I am also
informed that Logan is. unable financially to do anything of
that nature.
•
With these facts before me, I see nothing left to do but to
close the account and you have our authority to dispose of all
or just as 1nuch as ·you will to cover the required margin. If
you think wise, you may sell as many of the stocks as you
wish or the entire an1ount if you think best, for it seems that
· the boys have nothing with which to protect the account, or
else they appear unwilling to do so.''
And under date of l\tfay 22, 1931, Robertson to Booker, last
paragraph :
"\Ve do not advise the sale at these prices of'any more securities than is necessary to maintain marginal requirements :a. • * . "
·Note: Time for lunch having arrived, the taking of the
depositions is adjourned until 1 :30 o'clock
The taking of these depositio-ns is resumed at the same
place at 1 :30 o'clock pursuant to the foregoing adjournment.
Mr. Gravatt continuing examination:
Q. l\fr. Booker, when we adjourned for lunch, I was examining you as to certain correspondence between Scott &
Stringfellow and the executor as to the $19,000.00 advance
against the securities of Captain ~T. 1\L Harris which 'vere in
the }JOssession of Scott & Stringfellow, and in this correspondence I read from a letter written by you to Mr. Robertson,
dated l\fay 21, 1931, in which you told him that it was agreeable to sell any and all of the securities. After that time,
what became of that account~ How was it handled!
A. The account was g-radually wiped away by depreciations
occurring in the stocks then held by Scott & Stringfellow.
Q. Then, as the stock market price of the stock dwindled
down and the Harris heirs failed to put up margin, Scott &
Stringfellow gradually sold out the stock?
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page 92 ~

A. Yes, sir.
Q. And all of the stock thus held which had been

hypothecated by Captain I:Ian·is in his lifetiine was
sold by Scott & Strin6rfellow f
A. Down until about l\tiarch, 1932, at which time there were
only sufficient stocks in the account to pay the debit balance
of A. E. Harris and other debts such as endorsement for notes
and a few other 1ninor expenses.
Q. The point I have in ntind is this: None of that stock
was released by Scott & Stringfellow and returned to the executor?
A. No, sir.
..
Q. And it 'vas all sold by Scott & Stringfellow!
A. Yes, sir.
Q. N o,v, as to this an1ount which was owing by A. E. Harris
for which Gaptainllarris was responsible. What do you know
about that?
A. At the time of the death of Captain Harris, Scott &
Stringfello'v advised me that they had a guarantee made by
him during his lifetime pledging any of his assets for an account that A. E. Harris also held with that firm.
Q. J?id they furnish you "rith a copy of that authorityf
(Witness hands counsel a paper.)
The witness produces a paper marked "copy", fro1n 312 Colonial Court, Deland, Florida, addressed to Scott & Stringfellow, Rich1nond, Virginia, and signed J. l\L Har1is, "rhich is
introduced as "Exhibit No. 8''.
(Which said paper is herewith filed, marked ''Exhibit J. A.
Booker's testimony #8". l\L H.)
Mr. Booker, did Scott &. Stringfellow in fact apply a portion of the proceeds of the ·sale of Captain Harris' securities
to the payment of this obligation of )\,fr. A. E. Harris?
A. Yes, sir.
·
Q. How n1uch money did they thus apply?
A. $6,264.00.
Q. As of what date~
A. March 31, 1932.
Q. I hand you herewith carbon copy of a lett~r dated J anuary 13, 1931, Booker to vya1te~ S. Ro~ertson. I ask you if you

wrote that letter and ma1led the original to
A. Yes, sir, I did.

~fr. Robertson~
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page 93

~

Q. "\Vill you kindly file that copy as a part of your
testimony?
A. Yes.

(Which copy of said letter is herewith filed, marked ''Exhibit J. A. Booker's testimony #9". 1\L If.)

Q. This letter contains the following· paragraph ne~r the
end, after referring to certain obligations of Captain .Harris
which have been long standing in several banks:

''i have talked the matter over with Epes Harris and he
thought it might be possible for the Estate to receive an advance from you on the stocks now held rather than to dispose
of these securities at the present lo'v market.
I would be glad to have you advise me whether or not this
can be arranged as I feel sure Logan as well, 'vill take the
same view as Epes has taken.''
Mr. Booker, do you have the original of a paper dated May
27, 1930, addressed to the executor and signed by A. E. Har-

ris? If so, please produce it.
A. Yes, I have such a paper.
(Which paper is produced and is herewith filed, marked
"Exhibit J. A. Booker's testimony #10". 1\f. H.), and is as
follows:
''Blackstone, Virginia,
~Iay 27, 1930.
To Citizens Bank And Trust Company,
Ex~cutor of J. ~L Harris, Deceased:
In Reference to the guarantee of 1ny account with Scott &
Stringfellow by my father during· his lifetime, I beg to say
that I will be personally responsible to the estate of my father
for any and all loss that may occasioned or suffered by the
estate by reason of such guaranty, and that you are directed
and authorized to charge up any such loss against my share
in my father's estate, notwithstanding any provisions that
may be contained in my father's will.
Yours very truly, ·
(Signed) A. E. HARRIS.''
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Q. Do you know who wrote that paper?
A. I an1 under the impression that l\fr. Allan E.pes clre'v it
up.
Q. Who delivered it to the executor?
A. A.. E. Harris.
Q. llas the obligation which you testified to a few 1ninutes
ago paid by Scott & Stringfellow from the proceeds of sale
of Captain I-Iarris' stocks been paid to the executor by Mr.
A. E. Harris 1
A. No, sir.
Q. "\Yhen the inventory and appraisement was
page 94 ~ made, which is dated lVIay 29, 1930, two clays after
the elate of this paper fro1n l\[r. A. E. Harris to
the executor, did you, in your official capacity, deliver a copy
of this appraisement to l\ifr. A. E. llarris Y
A. A copy of that appraisen1ent was mailed to l\fr .. A. E.
Harris as well a.s to each of the other legatees.
Q. I notice on this appraismnent four $4,000.00 notes
listed as the obligations of A. E. Harris, dated January 9,
1926. Did A. E. B·arris, or any other of Captain Harris'
children, notify the executor that those notes were improperly appraised as assets of the estate¥
A. No, sir. ·
Q. Did the executor ever receive any notice from Mr. A. E.
Harris until the letter of .June 2, 1934, w·as mailed to you,
addressed Citizens Bank & Trust Company, and Citizens
Bank & Trust Company, Executor, Estate of .J. l\ti. Harris,
Deceased, l\1:r. J. A. Booker, Cashier, notifying the executor
that l\1r. A. E. Harris claimed that thesefour $4,000.00 notes
were not assets of the estate and should be delivered to hhn
as his personal property~
A. No, sir.
Q. There is attached to this letter an envelope postmarked
June 3. Is that the envelope which brought the letter?
A. Yes, sir.
(Which iletter and envelope a.re herewith filed, marked
"Exhibit -J. A. Booker's testimony #11 ". l\L H.)

Q. I note the last paragraph of this letter is as follows:
''In reply to your lett.er of May 31st, requesting payment
of the account with Scott & Stringfello'v paid by the Executor of my father's estate, I will state that I do not admit any
liability to the estate on this transaction, and must decline
making· the settlement requested.''
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Had you received any notification whatsoever from Mr . .A. E.
Harris prior to receiving that letter, which in any 'vay notified the executor that 1\ilr. Harris denied liability in that
amount?
A. No, sir.
Q. Upon receipt of that letter, did you make a· reply!
A. Yes.
Q. I hand you carbon copy of a letter dated June 5, 1934,
addressed to Mr. Harris and signed as Citizens Bank &
Trust Company, and Citizens Bank & Trust Company, Executor Estate of J. M. Harris, Deceased, by ............... .
cashier, and ask you if the original of that letter 'vas mailed
Mr. Harris1
A. It 'vas.
page 95

~

(Whicl1 said copy of said letter is here,vith filed,
marked "Exhibit J. A.. Booker's testimony #12".

~L

II.)
Q. 'Vhich letter I wish to read into the record:
"'Dear Sir:
Your letter of J nne 2nd to hand. I an1 directed to reply
as follows:
1st. It is beyond the power· of the executor of your father's
estate to deliver to you the four notes of $4,000 each secured
by a deed of trust recorded in Deed Book 64, page 523, in
the Circuit Court Clerk's Office of Nott.oway County, without the authority and protection of a court order in a proper
proceeding in which all parties in interest are before the
court.
2nd. The executor denies that said notes have been satisfied in full or otherwise, and reminds you tl1at your letter
is the first time you have personally made such a claim,
or have made demm1d for the release thereof as your individual property.
3rd. The executor denies that it has the power or authority to release the said deed of trust.
4th. The executor 'viii be glad to co-operate in a proper
proceeding to have your alleged title to these notes determined and will act to speed the trial of such an issue, as it
disclaims any desire or intention to hamper or embarrass
you in the use of any of your property, or in the exercise
of any of your rights, but must protect itself, especially
in view of threats of litigation and damage suits arising out
of its administration of this trust.
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·5th. You must not confuse the rights, duties and obligations of the executor with those of the Citizens Bank and
Trust Company. This warning is necessary because you
addressed your letter to both. You are reminded that they
are separate and distinct and will resist any effort to confuse their several interests and obligations.
6th. The court "rill have to determine the issues as to the
Scott & Stringfellow account.
Very truly yours,
CITIZENS BANI{ & TRUST CO~IPANY,
CITIZENS B.ANI{ & TRUST 'COJ\IIPANYEx'or. Estate of J. M. Harris, Dec'd.
By:
Cashier.''
Mr. Booker, do you have in your files any correspondence
between the executor. and Mrs. Gillespie?
A. Yes, sir.
Q. Kindly get that together for me so I can have it.
page 96 ~
(Hands correspondence to counsel.)
A. I think that covers all of any significance.
Q. The witness produced the following correspondence:
Copy of a. letter dated l\{ay 7, 19~1, Booker to 1\fr. Gillespie;
·Copy of a letter duted December 7, 1931, Booker to J\{r.
Gillespie;
Copy of a letter dated April 22, 1932, Booker to Mrs.
Gillespie; to which was attached an itemized account of J. M.
Harris' estate ; ·
Copy of a. letter dated May 27, 1932, Booker to ~{rs. Gillespie;
Copy of a letter dated September 14, 1932, Booker to
Mrs. Gillespie ;
The original in the handwriting of Mrs. Gillespie to ~{r.
Booker, undated;
Copy of a letter dated April 27, 1933, Booker to Mrs.
Gillespie, which letters for the sake of identification are
marked "Correspondence with 1\tirs. Gillespie".
C\Vhich said correspondence is herewith flied, marked
"Exhibit correspondence 'vith ~irs. Gillespie, J. A. Booker's
testimony". 1\-I. H.)
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Certain parts of ·these letters are read into the record.
Last paragraph of c.opy of letter of 1\'Iay 7, 1931, B.ooker to
Mr. Gillespie :
"Capt.'s estate has dwindled tremendously and the amount
each heir will receive under present conditions is pitiably
small. Last June shortly after Capt.'s death our Advisory
Committee advised Epes and Logan to close out all of Capt.'s
stock that was held by Scott an.d Stringfellow but they
thought this a very unwise step, and since that time the
stocks have fallen. to a point that means a: loss of possibly
$15,000.00 or $20,000.00. ''
Part of letter dated Decen1ber 7, 1931, Booker to 1\Ir. Gil·lespie, written in reply to a letter dated December 2: ,
"In regard to your wife's share or participation in the
Estate of Capt. Harris, I regret to advise the interest of
the legatees has been severely curtailed since the death of
Capt. Harris and there are serious doubts in my mind as to
whether any worthwhile division will be made. At the time
of the death of Capt. Harris his net Estate looked to be
worth. some $60,000.00 or more, or approximately $10,000.00
to each legatee. This was represented largely by stocks
on the New York Stock Exchange. A day or 'two after
Capt.'s funeral ·we strongly urged and advised the boys to
sell and close out and distribute the Estate at that time,
but Logan and Epes very seriously objected to this, stating
that the stocks were so Io,v. Not being willing to assume
the responsibility of carrying the Estate on, we had a letter
prepared and signed by each lega,tee authorizing the Bank
to use Logan and Epes in an advisory capacity regarding
the sale of the securities. Since that time a large portion
of these securities have been sold by Scott and Stringfellow
and very little now rmnains in their hands due to the debit
balance that was carried by the brokerage firm at the time
of Capt.'s death.
In addition to this it has been necessary for the Estate
to pay several notes upon which Capt. was endorser, the
largest of which \vas one of vVil1son Cralle for something
like $8,000.00, and the payment of such notes out of Capt. )s
Estate has almost entire]y closed it out and I am doubtful
if each legatee 'will receive as much as $1,000.00 when it is
finally settled.''
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~

A part of the letter of April 22, 1932, from
Booker to ~Irs. Gillespie :

''Enclosed herewith we are handing you an itemized account of the Estate of your father with this Bank which has
been drawn up and prepared to the date of the last entry
on April 11, 1932."
Then in the next to the. last paragraph of this letter, the
following:
"Under the "Till of Capt. Harlis the notes of $16,000.00
of A. E. Harris 'vere ordered delivered to hiln marked paid,
but this of course cannot be done until all debts of the estate
are paid, and the legatees satisfied a.s to the distribution."

By Mr. Allen: Counsel for the complainants objects to
counsel for the defendant reading letters which have already
been introduced into the record unless he reads certain paragraphs as a basis for questions to the witness. Such proceeding is an unnecessary encumbering of the record.
By ]\Jfr. Gravatt: You have changed your position since
this 1norning.
Q. ~1:r. Booker, when this letter of April 22, 1932, was sent
to ~{rs. Gillespie with the statement of the account of Capt.
Ha1:ris up to the 11th of April, 1932, was a copy of that
letter and that account mailed to any other persons~
A. Yes, it was mailed to S. S. Harris and J. ~1. Harris, Jr.
Q. I notice in the list of assets notes of A. E. Harris, $16,000.00. Did any of those three persons n1ake any reply to
that letter and tell xou then tl1at Epes Harris' notes ought
not to be listed as a. part of the ·estate of Captain Harris~
A. No, sir.
Q. I \Ya.nt to read into the record ~frs. Gillespie's undated
letter written in her handwriting:
"J\'Iy dear ~{r. Booker:
.
In reply to your recent letter with reference to the heirs
assignin~ their rights in Papa's estate to Epes in order to
save the home, I thought yon advised having the bank ask
the court for an extension of time in order that the estate
be given an opportunity to increase the value. There has
been plenty of time taken for decrease so now I would prefer, if possible, to have more tin1e for a possible increase.
I do not want to see Epes lose the home, but hate to give
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up my chance of realizing something from the estate. Therefore if permission can be obtained from the court I prefer
a delay in settlement for another year at least.
Sincerely,
LUNETTE H. GILLESPIE.''

r

Q. That letter, Mr. Booker, refers to the heirs
signing a release in order that Epes Harris might
retain the home. · That letter was received by you in what
year, do you recall Y
A. I imagine that 'vas in response to a letter I had sent
most of the heirs under date of April17, 1933.
page 98

(A copy of \Vhich letter, dated April 17, 1933, is herewith
filed, 1narked "Exhibit J. A. Booker's testimony #14".
~L H.)

Q. I hand you a paper which appears in the .files dated
April 1, 1933, and ask you if· you lmo\v who prepared that
paper1
·
A. ~£r. Allan Epes.
(\Vhich paper is here\vith filed, marked ''.Exhibit J. A..
Booker's testimony, #15". ~I. H.)
By 1fr. Gravatt: Which paper purports to be an unsigned
release or quitclaim to A. E. Harris from the heirs of J. M.
I-Iarris.

Q. ~Ir. Booker, have you been carefully over the correspondence and the files of the bank pertaining to this estate
previous to testifying?
A. Yes, sir.
Q. Do you know of any letter anywhere in any file, signed
by any heir or devisee of Captain Harris, making any complaint against the bank or urging the bank to sell any of
this estate prior to the final closing out of the Scott & Stringfellow account?
A. No, sir.
Q. Had any of Captain Harris' children, either orally or
in writing, made any request of the bank to sell out any of
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this property which Captain left, at any time prior to the
closing out of the Scott & Stringfellow account Y
A. None that I can recall.
· Q. After that account was closed out, how long· was it,
to the best of your recollection, before the bank had the first
knowledge of any dissatisfaction on the part of the heirs and
devisees as to the 1nethod of administering the estate Y
4.. As I recall, it was the latter part of 1933.
Q. Has the executor at any time ever failed or refused
to give to any child of Captain Harris any information that
they requested as to this estate Y
A. No, sir.
Q. Have the sons of Captain Harris who lived- in the community had ready access to the information which the bank
h~?
.
A. Yes, sir.
Q. Up until the time of misunderstanding and
page 99 r estrangement, were not the relations between the
bank and all of Captain I-Iarris' family the closest
and most friendly Y
A. Yes, sir.
Q. Did these young men know what the debts were and
what the assets were Y
A. Yes, sir. They were furnished with copies of the appraisement and they were kept, from time to time, advised
as to assets and liabilties of the estate by various statements handed them from tin1e to time.
Q. Do you have an up to the last entry statement of the
receipts and disbursements of the executor?
A. I do.
Q. Will you please produce that¥
(Witness hands statement to counsel.)
(Which said statement. is herewith filed, marked ''Exhibit Executor's Account, J. A. Booker's. Testimony #16",
M. H.)
·
Will you please produce and file with the Notary cancelled
vouchers for these disbursements on this account Y
A. Yes, sir.
(Which said cancelled vouchers are herewith filed, marked
"Exhibit J. A. Booker's testimony #17". ~I. H.)

A. E. Harris, et al., v. Citizens Bank & Trust Co., etc.

169

J. A. Booke·r.
This account brings the transactions clown to December 5,
1934.

Q. Mr. Booker, there is a charge in the bill brought against
the executor that the 200 shares of stock of the Citizens
Bank & Trust Company could have been sold for a considerable price ranging from $40.00 to $50.00 per share. Has
there been any market for this or any other bank stock in
this section of the state since Captain Harris' death up to
the present time f
A. None that I know of.
Q. Do you know of any actual sales of any stock in this
bank since ~fay 1, 19301
A. I think there have been two transfers of stock, the sales
of which the bank ·was in no wise interested. One aggregated
five shares and the other ten.
Q. Do you know whether any of the stockholders in this
bank, during the period rnentioned, namely, frmn ~Iay 1, 1930,
up to the present time, rrmde any effort to sell any of their
stock?
A. During the banking crisis it looked like all of our customers came in ·with a den1and to try to sell their stock. I
have one or two letters that I can produce on
page 100 ~ that subject.
Q. During the period from the first of ~{ay,
1930, through 1931, what was the general condition of banks
in Southside Virginia. to the south of Nottoway County?.
A. 11:any of them \vere failing; most of them were being
looked upon ''rith yery suspicious eyes.
Q. During 1931, do you recall what banks to the south of
us, in the counties along the Carolina line, remained open
and solvent?
.A. I don't tl1ink there were oYer two or three that remained
.
open that I can recall.
Q. Was that unsettled and chaotic condition existing elsewhere in the southern states 1
A. I think so.
Q. V\Tas it epidemic in various parts of the country in 1931,
and up to and at the tin1e of the declaration of the banking
holiday by the president?
A. It was.
Q. vVha.t effect .did that condition haYe upon the ability
of the executor to make sale of 200 shares of stock in this
bank?
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A. It made it a matter of impossibility to dispose of at any
price.
Q. Do you kno'v of the sale of any bank stock in any
bank in Soli.thside Virginia. frmn May 1, 1930, up to the
national bank holiday?
A. None, except the two transfers of stock that were made
in our own bank and the prices for which I did not know.
Q. I conclude that bankers in their 1neetings and conferences during that period discussed the general conditions
that were prevailing?
A. We did.
Q. Did you have occasion to exchange views and gather
information on that subject from other bankers?
A. I did.
Q. Did you hear of any bank whose stock could be sold at
anything like a normal value?
A. No, sir.
Q. I note in the assets here five .shares of Blackstone
Courier Corporation stock. Has there been any market for
that stock since Captain's death?
J.l. No, sir.
·
Q. I note ten shares of Woodlawn Development
page 101 ~ Cmnpany stock of the par value of $100.00. Has
· there been any marke.t for that stock since Captain Harris ' death?
A. No, sir.
Q. That corporation is largely a Blackstone corporation,
I believe?
J.l. Yes, sir, holding real estate at Hopewell, Virginia.
Q. Some of the othe1~ stockholders, I believe, are Mr. H. ~L
Hurt, one of the appraisers?
A. He has Woodlawn stock because he is the president of
the company.
Q. Benham Morris was a stockholder, I believe?
A. Yes.
Q. T. E. Chambers was a stockholder Y
A. Yes.
Q. W. G. Epes a stockholder?
A. Yes, sir.
Q. I believe so. Do you kno'v whether or not they have
been willing to sell their stock during the last four or five
years?
A. I reckon they are willing if they could.
Q. I see here fifteen. shares of Blackstone
. Land & Improve-
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ment Company stock of the par value of only $100.00, .appraised at only $150.00. vVas there ;9-ny market for that
stock~

A. No, sir.

Q. Isn't it a fact tha-t that con1pany has been liquidated
for some time?
A. I am of that opinion.
Q. ~Ir. Booker, has there been any reason for a failure
to file statements of your account as executor by the year
which was prompted by any desire on the part of the executor
to withhold information or to delay the administration of
this estate Y
A. No, sir.
.
Q. Information of the estate, I gather from your former
testimony, has been available at all times Y
.A.•. Yes, sir, all the heirs were being constantly advised.
Q. The delay in th~ sale of the assets and the
page 102 ~ handling of the account 1vith Scott & Stringfellow,
which held the principal amount of the estate!
left the real closing out of the estate until after that account
had been closed out, didn't it?
A. Yes.
Q. Prior to that there was nothing to be paid but debts
incurred by death and administration, and the principal debts
of Captain I-Iarris were not paid off until the Scott & Stringfellow account was gradually closed out, were theyT
A. That is true.
Q. And how soon thereafter was it before the executor was
in controversy with Mr. Epes Harris Y
A. We made efforts to provide a way and means by which
the account could be closed out in the early part of 1933, and
continued, through the efforts of ~{r. Allan Epes, Attorney
for the bank, until probably the fall of 1933, when we learned
that he (Epes Harris) had employed the services of Mr. Watson.
Q. Fron1 the time that ~{r. Watson came into the case as
counsel for Mr. A. E. Harris, up until the time Mr. Allen came
into the case about the first 1veek in January, 1935, what was
the situation between the executor and Mr. A. E. Han·is? Was
it that of negotiating 'vith a view of bringing these matters to
a friendly adjustment, or what ·was it?
A. It was a matter of bringing the conclusion of the matter to a friendly adjustment.
Q. Then, from some time in 1933 up until the very end of
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193_4, the ·bank and 1\;Ir. Harris were attempting to adjust all
of these matters in a friendly way?
A. Yes, sir.
Q. If that adjustment went into effect then, the matter of
presenting your account to the propet· official of the court was
a matter of mere detail, was it not 1
A. I understood it so.
Q. What kind of adjushnent or settlen1ent or cOinprOinise,
if any, was made between the hank and the attorneys for
~lr. Harris and ::Nfr. :Harris~
A. About June, 1934, I think possibly about the 8th of
June, Mr. Watson asked for an interview with onr Executive
Comn1ittee. They_. met in this room, our attorney being
present. :hfr. V\7atson at that time offered us a basis of settlement which was accepted hy the Board. At that time it was
just very shortly after we had made a reduction in our capital
stock changing its par value, and l\1r. Watson said that his
client would agree to make this settlement on thotJ basis of his
figures presented, provided the bank would buy the stock and
apply it as a credit on the then existing obligations of the
estate, and in the transaction it was ag-reed that
page 103 ~ 1fr. Watson would l1ave all the legatees of the
estate deed over their interest in same, both personal and real, to l\Ir. Harris, prior to the negotiation, the
bank taking as security a deed of trust on the h01neplace and
such other stocks then left in the account with the exception
of the stock of this bank. And papers were promised to have
been drawn up effecting tl1is settlement.
Q. In the bill filed by tl1e bank for the specific enforcement
of that agremnent, there appears on the bottom of page 4 a
statement: ''Suggested settlement of estnte of .J. M. Harris
on basis of state1nent of assets and liabilities as of ~lay 11,
1934", which statement is as follows:
"Liabilities of estate of J. :hL :Harris
Liabilities of A. E. Harris

$5,164.28
3,170.98

Which makes a total of
Less allowance for 200s bank stock

8,335.26
2,500.00

Which leaves· a balance of

$5,835.26

· Among the liabilities of the estate an item of $250.00 will
have to be agreed upon by Allan Epes.
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.Among the liabilities of the estq,te-items $1,035.00 G. S.
Mcllroy and R. L. Harris $2,414.52, bank will require interest
since due at 6%.
Among lia:bilities of A. E. Harris 'vill require interest since
!ll~turity~

B~qll.<: 'vill ~gree to loa11 necessary a~ount to carry out the
lJ,b9ve plan, inpluding the interest to cl~te of settlement, ~flme
to be s~cured by deed of trust on property, and reiJ1aining
assets of estate, the latter when and as disposed of, to be
applieq ~s credits on oblig~tions.
Bank will ·lend co-operation in effecting home loan if desired.
Basis of settlement will, in all respects, have to be made
ag:r:~~~ble. to Mr. Grav~tt~ ''

· Is that the statement which 1\t[r. Watso~ offered to the bank
as the basis of settlement of all matters between the executor
and the bapk anq ~ r. A. E. l{arris in his own right and as
assignee of his brothers and sister 1
~~ lt is.
.
Q. Did the committe~ accept lVfr. Watson's proposition here
in this room. that night in J nne when it WflS made 1
A. Yes, sir, and later approYed by the Board of PirectQrs
in t4eir n1eeting on June 13, 1934.
Q. I hand you a letter dated June 27, 1934, ~ddressed to
vY. 1\tL Gravatt, signed by J. A. Booker, which I will read:
page 10~ ~ "Pe.ar ~~r. Gravatt;
As of ,June 11th we made a basis ·of settlement
of the A. E. Harris matter relating to the Estate of the late
J~ 1\ti. Harris, a11d inasmuch as the calcqlations were made
up to And i~clucling th~t d~te amounting to $6,695~87, we woufd
be glad to have you a~d Mr. I-I~n:is 's Attorney confirn1 this
settlement as of the above tentative date. Interest of course
will apcrue on tl1e above amount to tl1e <late of settlement.
In addition to these figures it is understood that the cost
of filing Commissioner's report l!TI-d e.~nrqi:nation of same to. gether with other i11cidental expe~~es relating ther-eto, will
be &deled tQ t4e above amount &s soon &s they Cflll ·be ascer~
tained.
Yonrs very t:ruly,
(Sig11e¢l)

J. A. BOOKER,
Cashier.''
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Did you write that letter to me?
A. Yes, .sir.
Q. Under the bottom is this staten1ent:
''In addition to. the foregoing, the Citizens Bank and Trust
Con1pany agreed to take the 200 shares of its stock belonging
to the J. ~L Harris estate at its then par value of $12.50 per
share, and pay the executor said sum therefor as of June 11th.
(Signed)

,V. 1\1:0NCURE GRAVATT."

To the bott01n is appended this statement:
''The agreement as outlined in this letter is substantially
in accord with settle1nent agreed upon with the exception of
the costs attending settlement of Executor's account."
(Signed)

H. H.

W.._~TSON."

Are you fan1iliar with thP. signature of your own attorney¥
A. Yes, sir.
Q. Is that vV. ::Moncure Gravatt's genuine signature~
A. Yes.
Q. Is that H. H. Watson's genuine signature?
A. Yes, sir.
page 105

~

(Which said letter is produced in evidence and
is herewith filed, n1arked "Exhibit J. A. Booker's
testimony, # 18' '. ~I. H.)

Q. Prior to the J nne term of court, what action did the
Citizens Bank & Trust Company, in its corporate capacity,
take with reference to the individual notes of J\'Ir. A. E.
Harris?
A. We had placed them with our attorney to reduce to
judgment.
Q. In view of the settlement made by the bank accepting
the proposal of ~Ir. Watson here, those matters continued,
those negotiations continued, at the June term of court?
A. Yes.
Q. Were they continued at the Scptem·ber term of court?
A. Yes, at the request of Mr. Watson.
. Q. Were they continued at the first of the Decmnber term
over into January?
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A. Yes.

Q. Do you know why the final consummation of all the
details and the preparation of the written agreement was delayed from in June up until in December?
.A. No, except that ~{r. Watson 'vanted further time. Each
time he said he was negotiating with the Home Loan in an
effort to get a loan through for this particular purpose and
which we had formerly promised co-operation.
Q~ Was there also a delay in order to get a quitclaim deed
from the brothers a.nd sister of Mr. Harris so that the settlement 'vith Mr. Harris 'vould be complete and final?
.A. Yes, sir.
Q. Do you know 'vhether Mr. W~tson had agreed to prepare
and have executed such a deed 7
.A. Yes, sir.
Q. I hand you a letter addressed to vY. JYL Gravatt, dated
August 20, 1934, and signed by H. H. Watson. I ask you if
that is JYir. Watson's signature to that letter¥
A. It is.
(\Vhich letter is introduced in evidence and is herewith
filed, marked "Exhibit J. A. Booker's testimony, #19".
1\L H.)

\

Q. I hand you another letter from Mr. "'\Vatson to W. M.
Gravatt, Attorney, dated June 30, 1934, a.nd ask you if that is
1\tir. Watson's signature·¥
A. It is.

(Which letter is introduced in evidence ·and is herewith
filed, marked "Exhibit J. A. Booker's testimony, #20".

J\II. H.)
page 106 ~

Q. I note in this· statement of settlement something about Mr. Allan Epes' bill of $250.00. Was
that bill originally of Mr. Epes for services to the estate

$500.00f

A. Yes, sir.
Q. And in order to get these matters adjusted it was proposed that you try to compromise with JY.[r. Epes and get it
reduced to $250.00, wasn't it?
A. Yes, sir.
Q. I hand you a letter addressed to W. M. Gravatt, Attorney, dated June 15, 1934, signed H. H. Watson. Is that Mr.
Watson's signature?

~up~~me
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A. Yes, sir, it is.
(Which letter is introduced in evidence and is herewith filed,
marked "Exhibit J. A. Booker's testimony? ;ff21n. M. H.)

Q. I hand yo-q another ~etter, addressed to W. !L Gravatt,
dated April 24, 1934, a.nd a!Sk you if that is Mr. Wat~o11:'s
~ignature¥

A. It is.
(Which letter is introduced in evidence and is herewith
filed, marlr~d "E~hibit J. ~. :eook~r 's t~?sti~<;>~y, #2~ ".
M.H.)
...
Q. I :P.~nd you a letter d~teq November ~0, lP3~, addressed
to W: ]\if. Grava:tt, $ignecl by Mr. Wa.tso~~ I ask you if t}lat
is his signature T
A. It is.
(Which lett~r is introduc~d in evidence a:p.d is herewith
filecl, markeel ''Exhibit J! A. Boo~e~· 's testimony, #23' '.
1tf. H.)
Q~ lfere
~tationer.y,

is a. lette1! dated "':-L\:qg,Ist 16, 1934, on 1\fr. '\Vatson 's

signed by his stenQgrapher. I don't suppose you
can identify that signature. I don't s11ppos~ l\{r! Allen will
deny it.
By Mr. Allen: That is ·all right. Looks like it is authentic.
(Which letter is introduced in evidence and is herewith filed,
~arkeq "~~hihit

~he

J. A.

~Qo}rer's t~sthpo~y,

;Jt24".

¥.

H.)

paragraph ral'1ting to thiEI c~~~ is re~d i:p.to the r~cqrd:

''I ha.ve to go to Richmond to-day but am reaqy to take up

wit4 Y<?11 tl1e

pn~p~ratiQn pf th~ necessary chancery suit in
the Jpattf3r of Epes H&rris with th~ Oitiz~n~ l3&nk ~ 'J'r-qst
Company any day that will suit your ~ony~:qie11c~! ' t

PP yoq lolow what chflnoery sn\t he w~ r~fe~·ring to there f
Y~1.1 ma.Y pot knqw.
·

A. E. Harris, et al., v. Citizens Bank & Trust Co., etc.

177

J. A. Booket·.
A. I don't know what that has reference to.
.
Q. I hand you another letter dated May 23,
page 107 ~ 1934, addressed to "\V. ~I. Gravatt, and signed
H. H. Watson. I ask you if that is Mr. Watson's
signature?
A. Yes, sir.
(vVhich letter is introduced in evidence and is herewith filed,
marked "Exhibit J. A. Booker's testimony, _#25". M. H.)
By 1\!lr. Gravatt: Counsel for the Citizens Bank & Trust
Company, Executor of J. l\1:. Harris, and the Citizens Bank
& Trust Company, a corporation, respectfully calls upon counsel for l\fr. A. E. Harris, at this time, to produce the original
signed contract dated December 10, 1934, between A. E. Harris
and the Citizens Bank & Trust Company, and the signed deed
of trust which A. E. Harris and wife executed, and the deed
from the brothers and sister of A. E.- Harris, conveying to
him their interest in Captain Harris' estate, which deed was
prepared by Mr. I-I. H. vV atson, in order that these original
papers may ·be introduced as part of the evidence in this
case.
By 1\!Ir. Allen: Counsel for complainants here and now exhibits what purports to be the original of an agreement bearing date on the lOth day of December, 1934, between the
Citizens Bank & Trust Company, a corporation, executor of
the estate of J. lVL Harris, Deceased, party of the first part,
and A. Epes I-Ia.rris, part-y of the second part, grantee, from
the heirs at la.'v and devisee~ of J. M. :flarris, Deceased. This
agreement was never executed by either of the parties. The
signature of A. Epes Harris appears to have been attached
thereto and erased therefrmn. The agreement was never
completed by delivery with the signature of Epes Harris
thereto for the reason that the deed from the l1eirs was delivered to Epes Harris upon the express condition precedent
at that time that it would not be used except to enable Epes
Harris to get a Home Owners loan from the Home Owners
Loan Corporation, and not then except under conditions tha.t
would permit the heirs to file a proper suit for the administration of the estate, requiring a full, complete and correct
accounting by the Executor. Epes I-Iarris wa.s unable to get
the Home Owners Loan and therefore he was not authorized
to deliver the agreement.
I now exhibit the agreement signed by the heirs bearing
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date on the 15th day of August, 1984, 'vhich was delivered to
Epes Harris upon the conditions precedent just 1nentioned.
I exhibit also the original of a deed of trust bearpage 108 ~ ing date on the lOth day of December, 1934, between A. Epes Harris and Louise 0. Harlis, his
wife, parties of the first part, and vV. ~Ioncure Gravatt, Trustee, party of the second part. To which is appended the signatures of A. Epes Ifarris and Louise 0. Harris, which were
subsequently erased. ThiB deed of trust was never completed
by delivery because the conditions precedent attached to the
execution of the release dated the 15th day of August, 1934,
could :aot be con1plied with. Neither the release of the 15th
day of August, 1934, sig·ned by the heirs, or the agTeement
of the lOth day of December, 1934, between the Citizens Bank
& Trust Company and Epes Harris, nor the deed of trust
bearing date on the lOth day of December, 1934, have been
con1pleted by delivery.
These agreements are produced in accordance with the
demand of counsel for the Citizens Bank & Trust C01npany,
but they are not produced for the purpose of delivery, or
being made effective in any manner whatsoever.
By l\Ir. Gravatt: Counsel for the bank re1ninds counsel
for l\lr. Harris that he did not eall for any agreement of
August 15, 1934, but called for the deed which was executed
in the law office of \V. l\ioncure Gravatt on Dccenther 10,
at the time the agreement and deed of trust referred to were
prepared, and rmninds eounsel that this is a plain deed on its
face complete within itself, without any reservations or conditions whatever, ancl.is not an agreCinent or contract, and
retninds counsel that so much of! his testimony or statement
which is beyond the call for the production of these original
records is objected to and the court will be asked to expunge
it from the record.
(~Ir.

Gravatt, resuming examination of witness) :

Q. \Vhat took place on December 10, 1934, in the law offices
of W. M. Gravatt in conneetion with the preparation of a
contract betw·een 1\{r. Harris and the bank1
A. 1\{r. \Va.tson, 1\{r. Freeman Epes and yourself, 1\fr. Epes
Harris and myself and 1\iiss Clara Sullivan were there for
the purpose of co1npleting the papers incidental to the transaction entered into on June 11. vVith all persons present
you dictated the agreen1ent of settlement. You dictatP.d the

I

I
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agreement of settlement and occasionally l\1r. Epes and Mr.
Watson inserted dictation satisfactory to them.
Q. Then, pending the dictation, did Mr. Harris
page 109 ~ and his counsel retire to Dr. C. C. Tucker's office
and talk?
A. Yes, sir.
Q. Did they then come baek into the office where the rest
of us 'vere?
A. Yes, sir.
Q. And was, or not, the paper dictated satisfactory to both
sides?
A. Yes, sir, I remember you asked Mr. Harris if there was
anything else to add and you asked his counsel if there 'vas
anything else they wished to add and .they all agreed.
Q. In the first place, did ~1:r. Freeman Epes, a day or two
after December 10, come over to the bank and m~ke any statement to you and Mr. Dillard, in my presence, as to what ·
changes ~{r. Harris desired in the contract before it cottld be
delivered?
A. Yes, it was the next 1norning I think.
Q. What did he say?
A. He ·wanted to know if it would be ag-reeable to extend
the original tin1e as provided in tl1e first contract and to
eliminate the name of his wife upon the deed of trust note.
Q. VV ere these concessions made 1
A. Yes, sir.
Q. And the contract written accordingly?
A. Yes, sir.
Q. Did you hear any objection to the contract and the delivery and the closing of it from either 1\Jlr. Harris or Mr.
Epes or l\Ir. Watson after that change had been madeY
A. No, sir.
Q. Were you not assured that the contracts would be delivered and the transaetion closed out on the hasis of these
contracts?
A. I was assured.
Q. Did you try to get them to deliver them?
A. We did.
Q. Was the bank willing to grant the loan as provided for
in this deed of trust and this deed of trust note?
A. Yes, sir.
page 110} Q. Did you hear at any time during tl1e negotiations any statement that this deed to Mr. Harris
could only be used in the event he could borrow his money
from the Home Owners Loan Corporation?
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A. I never heard anything about that.
Q. vVas that deed passed around there for any and all of
us to read¥
A. It was.
Q. Was the bank ready and willing to sign this agreement
·
on its part 1
A. It was.
Q. When was the first time that you learned that the agreement would not be delivered and the transaction carried out
as set forth in the agreement?
A. Probably ten clays or two weeks after that. I had beei1
going to see Mr. Freeman Epes with wh01n the deed and
papers had been left for delivery, and possibly after going to
see him a week or ten days, he told me he did not know what
Epes was going to do, that l1e had employed Mr. George .Allen
about two weeks after court, after December 10.
Q. When was the first time that Jvlessrs. Watson and Epes
notified the bank that they were no longer counsel for Mr.
Harris¥
A. It \Vas during the latter part of the December term of
court, which, I think was about the first week in January, at
which time I was at the courthouse in connection with securing the judgments against the personal loans of A. E. Harris,
and at that time :f\,fr. Freeman Epes and Mr. Watson met with
you, our attorney, and myself in the Judge's office, and they
informed us then that they were no longer connected with
the case.
Q. Do you kno"\v of anything that the bank had done to
prevent the execution and delivery of that agreement and
carrying out the terms of it Y
A. No, sir.
(Which said deed dated August 15, 1934, said agreement
dated December 10, 1934, said deed of trust dated December
10, 1934, and the note ;1t.tached to said deed of trust, dated
December 10, 1934, are herewith filed, marked "Exhibit J. A.
Booker's testimony, #26". M. H.)

Q. Do you have in your file there any letters from Mr. Allen
about this matter since he became counsel?
A. I do.
Q.. Will you hand them to me, please f (Witness hands correspondence to counsel.)
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Which letters are herewith introduced in evidence, marked
"Exhibit correspondence 'vith George E. Allen", as follows:
A letter dated February 11, 1935, Allen to Booker;
Copy of a letter, dated February 12, 1935, Booker to Allen;
A letter dated February 13, 1935, Allen to Booker;
Copy of a telegra1u, February 25, 1935, Bank to Allen;
Telegram Allen to bank, sa1ne date ;
page 111 ~ A letter, February 28, 1935, Allen to Booker;
A letter, !tiarch 8, 1935, Allen to Booker;
A letter, 1\!fa.rch 11, 1935, Allen to Booker;
Copy of a letter Booker to Allen, lVIa.rch 12, 1935.
:Nir. Booker, did you, in your official capacity, receive those
letters fron1 l\1r. Allen 1
...~. I did.
Q. Did you, in your official capacity, write 1\:Ir. Allen and
send him the originals of those several yellow sheets or carbon
copies?
A. I did.
Q. 1\{r. Booker, during the period of that correspondence,
'vere the bank and its attorney holding up procedure against
Mr. Harris upon the faith and credit of those letters from
1\{r. Allen to you asking for delay and suggesting that the
matter 'vould be adjusted~
A. Yes.
Q. Did l\fr. Allen let you know that his negotiations with
you in an effort to settle this case had been called off and
ended before he brought this suit against the bank?
A. No, sir.
Q. During all of that time your attorney was biding the
negotiations and not receiving them, wasn't he?
A. Yes, sir.
By Mr. Gravatt: "\Vith the understanding· that counsel for
the bank will have the right to introduce further evidence in
chief by 1\fr. Booker, if they are advised they desire so· to
do, after going over the exhibits already filed and the large
files not yet introduced, the examination in chief for the
present is suspended, and 1\fr. Allen will proceed with cross
examination.
The further taking of these depositions, by agreement of
counsel for both sides, is continued until 9 :30 A. 1\L, Friday,
1\{ay 24, 1935.
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The futther taking of these depositions is resumed in the Directors Room of the Citizens Bank
& 'l;rust Cmnpany, at Blackstone, Virginia, at 9:30 A. l\1:.,
lVIay 24, 1935, pttrsuant to the foregoing adjournment.
Present: George E. Allen, Attorney for lVIr. A. E. Harris,
·and others. W. l\{oncure Gravatt & J. Segar Gravatt, Attorneys for the Citizens Bank & Trust Company, Executor, and
in its corporate capacity.
J. A. BOOKER
resumes the witness stand, being examined by vV. Moncure
Gravatt, of counsel for the Citizens Bank & Trust Company,
Executor, and in its corporate capacity.

Q. lVIr. Booker, I hand you carbon copy of a. letter, dated
February 7, 1933, addressed to the heirs of the estate of J .. M.
!farris, Deceased~ signed by the cashier of the bank, 'vith a
list of undisposed assets attached, and ask you if the original
of that letter was mailed to the heirs of Captain Ha.rris Y
A. It was.
(Which copy of said letter is herewith :filed, marked "Exhibit J. A. Booker's testilnony, #28". M. H.)

Q. I :find in the :files carbon copy of a letter addressed to
Scott & Stringfello,v, dated l\{arch 21, 1932, signed by you
as cashier. Will you examine this copy_ and state if the
original was mailed to Scott & Stringfellow?
A. It 'vas.·
(Which copy of said l~tter is herewith :filed, marked "Exhibit J. A. Booker's testimony, #29". 1\{. H.)
Q. I hand you a carbon copy of a letter dated ·February 3,
1934, addressed to A. E. Harris, signed by you as cashier.
Please examine the copy and state if the original was mailed
to ·Mr. Harris.
'
·
A. It was.

("Which copy of said letter is herewith :filed, marked ''Exhibit J. A. Booker's testimony, #30". l\L H.)
Q. I hand you carbon copy of a letter dated February 13,
1934, addressed to A. E. Harris, signed by you as cashier.
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Please examine it a~d state if the original of that letter
mailed to Mr. Harris.
A. It was.

was

(Which copy of said letter is herewith filed, marked ''Exhibit J. A. Booker's testimony, #31". M. H.)

No further questions.
pag·e 113 ~

CROSS EXAMINATiON.

By Georg·e E. Allen, Attorney for said parties :
Q. ~fr. Booker, when did Captain Harris die?
A.. Acco~ding to my records, May ·4, 1930.
Q. ~fay 4, 1930?
A. Yes.
Q. Captain had been actively connected ,vith your bank ior
a great many years, hadn't he f
A. Yes, sir.
_
Q. Ho'v long had ~e owned a considerable block of the stock·
of the bankt approximately? . .
. . .
.
A. Prior to'lny connection '\vith the bank-! presume a good
many years.
_
.
_
.
. .
_
Q. He was jntimately acquainted with the officials ~nd members of the Board and the Executive officers o£ the bank,
wasn't he?
·
A. He was.
Q. He was well acquainted, I suppose, with their qualifications_ for the business that they were engaged in?
A. Yes.
Q. He, so far as you knoW, I suppose, had absolute confidence in their ability and integrity and business qualifications?
A. He did.
Q. At the date of his death he haci. a number o£ grown chil""
dren?
A. He did.
Q. vYere a.ny of his children dire·ctors or officers of the bankf
A. No, sir.
.
. _
Q. In his will he named the bank as sole executor, did he
not?
A. Yes, sir.
. _
Q. It is so expressed in the will~
A. Yes, sir.
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Q. lie did not even n1ention any of his children to be consulted even in an advisory capacity, did he?
page 114

~

By Mr. Gravatt: We object to the line of questioning because the will speaks for itself.

That is true, isn't it?
A. I ·was going to say, except in one instance, in the matter
of one of his sons.
Q. With reference to ~laddie Harris, he did not wish that
Maddie should have control of the estate, did he~
A. I 'vould have to refer to the will.
Q. That is a fact though, isn't it~
A. Yes.
Q. His will appears to have been written and executed by
him only about a month before his death. So that at the
time of the writing of his will, all his children were grown
and Captain Harris was then actively connected with the
Bank?
A. Yes, sir.
· Q. Did you realize and appreciate the fact that the bank
was made sole executor and accept the responsibility as such?
By Mr. Gravatt: The question is objected to for the reason
that it is immaterial and for the further reason that this
witness cannot speak in response to such a question except
for himself personally.
·
A. I suppose so.
Q. You knew that the judgment and the discretion vested in
the bank was a result of the confidence which Captain Harris
had in the management of the bank, did you not?
A. We presumed so.
Q. Then if you realized that. Captain Harris had vested in
the Executor the sole responsibility for the management of
the estate, why 'vas it that on the 7th day of }fay, 1930, only
a few days after Captain Harris' death, you had the heir~
sign a state1nent providing for a sort of advisory committee
for the handling of the estate, consisting of the bank and
R. Logan I-Iards and A. Epes I:Tarris'
A. Because the views of the heirs 'vere so entirely contrary
to the good business judgment of tl1e officials of the bank that
this paper ·was drawn up to suit the heirs who claimed that
they "rere the only ones interested in the estate.
Q. Did it e-ver occur to you that if Captain Harris had
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wished the estate to be handled according to the judgment and
business management of his children, he would have made
them executors instead of the bank?
page 115 ~ By ~Ir. Gravatt: The question is objected to
.
because it is immaterial and calls for an opinion,
which opinion has no bearing upon the legal questions involved.
A. No.
Q. Why do you -think that Captain Harris made the bank
executor instead of the children?

By J\!Ir. Gra.va.tt: We object because the question is immaterial and calls for an opinion on an utterly immaterial
matter. This witness has no more right to offer an opinion
on the subject than does some common laborer of th~ street.
The court is no n1ore concerned with his opinion than ft would
be with such an individual.
By Mr. Allen: Counsel is simply endeavoring to examine
the ·witness within the measure of a proper cross examination
relative to the management of this estate.
A. B.ecause, no doubt, the bank could exercise the business
of the administration better possibly than five or six children
located in different parts of the country.
Q. Captain Harris could very easily have named the same
two that you had the heirs name as executors, or one of them,
as sole executor or as eo-executors in connection with the
bank if he vrished them to have any control in the administration of the estate, could he not?
A. He eertainly could.
Q. W11o drew this letter of May 7, 1930, addressed to the
Citizens Bank & Trust Company, Executor of J. ~1. Harris,
Deceased, and apparently signed by the legatees?
A. ]\fr. Allan El>es.
Q. At whose request \\ as it dra,vn?
A. At the joint request of the heirs and ·the Executive Committee of' the bank.
Q. Which of the heirs suggested it? .
A. Those tha.t ·were present here the day of our conference
with the Executive Committee, composed, I think, of Mr. R. L.
Harris, A. E. Harris, possibly S. S. Harris· and J. M. Harris,
Jr.
1
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Q. \Vho was Allan Epes representing at the tiine--the heirs
or the executor?
A. He \Vas representing the executor and the bank and was
former attorney for Captain Harris.
Q. No"T' who suggested the clause in this instrument which
reads as follows:
'' * «< * and we do hereby obligate ourselves
to be bound by any advice or recommendation
made to you by said R. Logan Harris and A. Epes Harris
in and about the handling of said estate, including the sale
or disposition of any stoeks, bonds or other property of said
estate".

page 116

~

A. I don't know that that particular clause, was suggested
by anyone.
Q. Do you kno\v for \Yhat purpose it was inserted in this
agreementf
. By Mr. Gravatt: Tiu~ question is objected to because it is
beyond the province of the witness to construe the paper. That
is a legal question for the court m1d the witness' opinion
as to the purpose of the clause is hnn1aterial.
A. I presume that ~ir. Epeg inserted tl1e clause to prevent
any harn1 to the bank upon the sale of the securities of the
estate.
Q. In other words, you felt then that this clause protected
you altogether so long as yon followed or acted in accordance with the advice of R. Logan Harris and A. Epes Ha·rris?

A. Yes.
'
Q. Well, no\v, there being nothing in the will authorizing
you to manag·e this estate other than in accordance \vith your
own judgment, when you had this agreement executed by the
heirs and delivered to you, instead of the bank managed by
its executive officers in administering this estate, you considered that it was proper for it to be administered by you or
the bank, as you may put it, and these two men acting in a
sort of advisory capacity, the three together constituting a
committee, so to speal\:, to administer this estate~
A. The paper does not give those people authority to administer on the estate. It just gives, so far as I understand
the paper, a right to consult Vi itli us in the disposal of certain
stock.
7
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Q. In other \Vords then, all this paper does, in your judgment, is to make a request of the bank as executor that the
bank consult and advise. with Logan !farris and Epes Harris,
leaving ultimately to the bank the right of disposition of the
estate and the right to act upon its own judg1nent in the final
analysis of the matter?
By Mr. Gravatt: The executor, by counsel objects to this
and every question designed to obtain from this witness an
opinion which in any way construes the legal effect of the
paper of May 7, 1930, and again calls the attention of counsel
to the fact that a motion will be made to expunge from the
record all such questions and answers for the reason that
they needlessly encun1ber the record, for the reason that the
witness is not competent to construe the paper, for the reason
that the executor is not and will not be bound by any expression of opinion that this witness may give as
page 117 .~ to the legal effect of the paper which is explicit
and clear in its meaning, and for the further
reason that it is beyond the scope of the authority of this witness to render any opinion in construing this paper which
will in any way limit its legal effect or in any ·way embarrass
the executor.
By l\£r. Allen: Counsel states that the purpose of this
cross examination is not to have the witness construe this
paper.
A. I am of the opinion that the paper was signed for the
purpose of holding the bank harmless in the selling of stocks
of the estate so long as the ·bank sought their advice.
Q. If you sought the advice of the heirs and did not follow
it, ho·w could that protect you?
A. All of the sale of these stocks 'vas made with the advice and counsel "of these two parties with the possible exception when the estate stocks were finally closed out, for the
purpose of which former testimony has already been given.
Q. So, then, after receiving· this paper you felt that so long
as you consulted Epes Harris and Logan Harris and followed
their advice, you were protected from loss?
A. We trieq to follow their advice all along-, naturally so.
Q. Now, did it ever occur to you that under this agreement,
Epes Harris and Logan !farris were merely acting a.s representatives of the other heii"s Y
A. I would take it so.
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Q. Did it ever occur to you that they really had no authority in the management of the estate and were themselvHs
negligent and such negligence resulted in the loss and that
they would be responsible to the other heirs¥
A. No.
Q. They were nwrely agents for the other heirs?
/A. I presume so.
,
Q. Did it ever occur to you that an agent is responsible
for negligent default in connection with the management of
the estate of his principal¥
A. No.
Q. You did not know that f
A. No, sir.
Q. You did realize, however, that as executor yon would
be responsible for losses to the estate due to negpage 118 ~ ligence 1
A. I presume so.
Q. And you sought the advice of representatives of the
heirs as to the proper course to pursue?
A. Yes.
Q. Did you feel fully capable to execute the will of Captain
Harris and administer the estate in accordance with his conditions expressed in tl1e will'
A. We did, but it was contrary to the wishes of the heirs.
Q. But it was Captain Harris' will, was it not 7
A. Yes.
Q. And he named you and not the heirs?
A. Yes.
Q. N o,v, this paper says : Feeling that you would wish to
consult and advise with the devisees and legatees in the handling of the estate, we have appointed and do hereby appoint
and constitute R. Logan Harris and A. Epes Harris to represent us in consulting and advising with you about the handling of the estate. All that Logan :Harris .and Epes Harris
did, as I understand it, was to consult and advise with you Y
A. I presume so.
Q. And you say that for the most part you followed their
advice and not your own judgment?
A. We tried to exercise our own judgment by closing the
estate out. That wa~ the reason the paper was dra,vn out so
· we could follow the advice of interested heirs.
Q. But Captain Harris died on May 4, and was buried on
the 6th of May, and the paper is signed on the 7th. There
was not much interval for them to disagree about the handling of the estate before this paper was signed, was there 1
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A. Probably not, as a conference 'vas imn1ediately held
after the burial of Captain Harris at which most of h1s ~ons
were present 'vith our Executive Committee in the reading of
the will, etc.
Q. Did you consider that there was anything in this pa.per
to prevent you from executing Captain Harris' will and administering the estate according to your own best judgment?

By Mr. Gravatt: The exception heretofore made to this
line of questions is repeated and in order to save tin1e it is
-stated upon the record that the exception is intended to apply
to every question asked this or any other witness which attempts to obtain from the witness an opinion conpage, 119 ~ struing said paper.

Q. You have stated that you tried to execute the will and
adn1inister the estate according to your best judgment. I will
ask you if there is anything in this paper, dated :Niay 7, if
anything, in any way, shape; or form existed to prevent you
from .exercising your own best judgment in administering the
estate?
A. I explained to you that their opinion in regard to the
sale and immediate disposal of the estate was interfered with
or objected to, the opinion of the Executive Committee I mean,
and the opinion of the heirs was not together insofar as the
immediate settlement of the estate was to be administered,
and, therefore, it was the purpose of this paper-that brought
about its being drawn up.
Q. I understood you to say that you did not execute this
will and administer this estate in accordance with your own
best judgment and the advices of the Executive Con1mittee.
Now, I repeat the question and ask yoti if there is anything in
the instrun1ent of 1\tfay 7, or if tlwre was anything else that
prevented you from exercising your o'vn best judgment and
follo,ving the advices of your Executive Committee if you had
determined to do so 1
A. No.
Q. So, then, in the administration of this estate and in the
execution of the 'viii in whieh vou were vested with discretion
and judgment, and in which tlie testator reposed confidence in
you, you sought rather to follow the advices .of two of the
heirs in preference to the judgment and advices of the persons
in whom the testator reposed confidence as evidenced by his
wil11
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A. We endeavored to serve and achninister on the estate in
a ,vay that was acceptable to the heirs 'vho were the only interested parties.
Q. Did you feel that Captain Harris was interested, when
he wrote the will, in seeing that his estate was handled by
business men in a businesslike manner f
A. Yes, but I think the beneficiaries would have a like
right.
Q. You knew he did not give them that right in the will
to have any say in the adn1inisti·ation of the estate?
A. But they were the only ones to receive any benefit from
'
it.
Q. The result of it was that you did follow the advices of
two of the heirs rather than execute the will as it was intended by the testator?
By ~Ir. Gravatt: Objection on the ground that it is impossible for this witness to know what the testator intended.
It certainly is not proper for this 'vitness to construe the will
and the purpose of the question is clearly designed to elicit
an answer 'vhich "rill be used in support of the charge of negligence against the exeeutor, and the executor is not bound
by any statmnent which this witness may make in response
to the question.
A. 'Ye followed the advices of all of the heirs
page 120 -~ who were signers of the paper.
Q. The heirs who signed the paper appointed
Logan Harris and Epes !farris to advise with you, didn't
they?
A. Yes, sir.
Q. Did you follow the paper and advise with them or advise
with all the heirs at different times?
A. We advised with Epes and Logan and all the heirs were
constantly in touch with the situation.
Q. After all, the result .is that, according to your testimony, instead of executing the will according to your own best
judgn1ent and tha.t of the Executive Con1mittce, you followed
the advice of the heirs, either some or all of them?
A. I think that has been fully explained in answer to your
former questions.
Q. Will you please answer yes or no 1
A. Yes.
Q. That.course of action brought you to grief, didu 't itY
A. Yes.
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Q. And the estate lost twenty-five or thirty thousand dollars by following that course, didn't it?
.A. I would say less than half of that amount.
Q. Well, no,v, let's see what that loss 'vas. The estate w~s
appraised at $86,342.29, was it not?
.A. 1[es.
.
Q. The executor accepted that appraisement as correct, did
it not?
.A. 1[es.
Q. Then will you state the liabilities of the estate that
existed at the date of the death of Captain Harris?
A. In a general way it was around forty to fifty thousand
dollars.
Q. Forty to Fifty thousand dollars?
A. Yes, sir.
Q. No,v, the first thing in the will, after directing the decedent's body shall be buried, is a direction to pay all the
just debts as soon after the decedent's death as may be con'
veniently done. Was this done?
A. A portion of them.
Q. Did you realize that the most important
page 121 ~ thing was to get the debts out of the way¥
A. Yes.
Q. Why was it that you did not proceed promptly to liquidate enough of the estate to at least pay the debts?
A. A portion of the estate was ilnmediately liquidated to
pay the pressing debts.
Q. \Vhy was not enough of the estate liquidated to pay all
of the debts, as conveniently as possible, in accordance with
the direction of Captain Harris' will?
.
A. Because really everything of value was hypothecated
fron1 loans during his lifetime and naturally th~ loans would
have to be paid before the debts could be paid.
Q. TVhere the assets hypothecated?
A. With various and sundry banks and with Scott & Stringfello,v.
Q. By far the greater portion of the estate was hypothecated with Scott & Stringfellow, bankers and brokers, in Richmond, wasn't it?
A. Yes, sir.
Q. At this point I will ask you if it isn't a fact that practically all of Captain Harris' estate consisted of personal
property of a liquid character?
A. The appraisement shows approximately $52,000.00 of
liquid stock.
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Q. You recall that Captain Harris stated in his will, only
a little over a mo11th before he died, that inasmuch as his
estate consisted solely of liquid assets, such as money and
stocks and bonds listed on the stock exchanges, which may
easily and quickly be sold, and the proceeds thereof divided
among the beneficiaries hereunder in accordance with the
provisions l1ereof, or distributed in kind to the parties entitled
.thereto, that he would lirnit the commissions of the exec~tor
to only $1,000.00. Do you agree with that statement in the
will that his estate at that tin1e consisted solely of liquid
assets such as money and stocks and bonds listed on the stock
exchange which ntay be easily and quickly sold and the proceeds thereof divided arnong the beneficiaries and distributed
in kind?
A. Yes, sir.
. Q. So, then, shortly after the death of Captain Harris, you
could have sold out easily enough of the liquid assets to pay
the debts of the estate and then could have distributed the
remainder of the estate in kind and left it to the heirs to hold
those stocks or sell them in accordance with their own judgment, couldn't you?
A. Yes.
Q. And you would have performed your duty¥
A. Yes, but the heirs objected to that.
page 122 ~ Q. And you again followed the advices of the
heirs rather than the judgment and discretion that
was vested in you under the terms of the ·will 1
A. Yes.
.
Q. I will ask you if· you have a statement from Scott &
Stringfellow showing the status of the account of the estate
of Captain Harris as of April 30 and May 1: 1930_, and if
so, I will ask. you to file it as a part of your evidence.
A. Yes, sir. (Hands counsel statement.)
(Which said statement is herewith filed, marked '' Exl1ibit.
J. A. Booker's testimony #32". M. H.)
Q. No,v, I will ask you to take the items on that statement
and locate them on your apprai~ement and state if the appraised value of those items does not amount to $67,770.
A. It does.
Q. vVere all of the items mentioned on Exhibit No. 32 hypothecated with Scott & Stringfellow as of the da.te of that
statement?
A. Yes.
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Q. According to the staternent, the estate had a debit balance
with Scott & Stringfellow of $20,217.51. That means, I take
it, that the estate owed Scott & Stringfello\v that amount
of money, and there ·was pledged to secure it the items described on the statement 1
A. Yes, sir.
Q. So, then, according to the appraisement, at that time
there was an equity in those stocks of $47,552.49. Is that
rightf
A. No, sir.
Q. What was the amount~
A. Because there was a debit balance of A. E. Harris also
with Scott & Stringfello-w for which these stocks were hypothecated amounting to so1nething over six thousand dollars.
Q. I am coming to that later, but for the present, exclusive
of the A. E. I-Iarris account, there was an equity in the stocks
mentioned on Exhibit No. 32 of approximately $47,552.49,
according to the appraisement f ·
A. Yes.
.
Q. Now, A. E. Harris also carried an account with Scott &
Stringfello\v. Have you any statement of the status of A. E.
Harris' account as of that day?
A. I have a statement of A. E. Harris at the
page 123 ~ time the account was charged to the Harris account.
Q. What date was thatf
A. April 12, 1932.
•
Q. That statement shows that on April 12, 1932, Captain
Harris' estate paid under the guarante~ the account of A. E.
Harris in the sum of $6,264.00 ~
A. Yes.
Q. Have you a statement in your file of 1\'Ir.. A. E. Harris'
account beginning with May 31, 1930, and ending with April
12, 19321
A. I don't think I have.
Q. I \vill hand you what purports to be such a statement
and will ask you to examine it and state whether or not that
is a statement of the account of A. E. Harris between those
dates f
A. I don't recall having ever seen this account, but presume that the statement is correct.
Q. If you can't verify it, I will do that later by Epes Harris
and file it. Or I will file it at this -point if you ar..e sufficiently·
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familiar with the matter to verify that as a correct statement
·
of the account.
By Mr. Gravatt: I suggest that you file it now and verify
it later.
By Mr. Allen: All right.
(Which said statement of the account of A. E. Harris between said dates, is herewith filed, marked ''Exhibit J. A.
Booker's testimony, #33". M. H.)
·
Q. Now, according to this statement, which will be verified
later by J\IIr. Epes Harris, there was in the account as collateral fifty shares of Freeport, Texas,

By 1\{r. Gravatt: I don't like to object at this time, but
what has that got to do ·with the case~
fifty shares of Pennroad Corporation and one hundred shares
of International Shoe and two hundred shares of International Shoe, which appears to have been sold between May
31 and June 6, 1930, and applied against the debit balance
of A. E. Harris, which at that time was $25,611.97, leaving
at that time a debit balance of $5,781.72, which was covered
by the guarantee as to which you have testified. Will you
state whether or not the stocks which you have referred to
yesterday as having· been sold to pay the debit balance in
Captain Harris' estate were sold about the same time that
these stocks were sold Y
A. 1\fy recollection of that is that very shortly, possibly
\vithin thirty days aftet Captain's death, that Logan and
Epes and myself met- in the otlice of Scott & Stringfellow,
and this account was mentioned, and I am under
page 124 ~ the impression at that time Logan suggested the
sale of all these stocks of Epes as you have mentioned, as there \vas a considerable debit balance already accrued -in the account.
Q. The question is: Did you also, within about thirty days
after the death of Captain Harris, sell enough of the stocks
that were pledged to secure his debit balance to pay out the
debit balance?
A. Th~ dehit balance of Captain Harris?
Q. Yes .
.A.. Yes, sir.
Q. 'Now, after those two sales, there remained the liability
I
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of Captain Harris' estate under the guarantee for the $5,781.72 which remained unpaid after all of the collateral of
A. E. Harris had been sold. Why was it that you did not then
sell enough of the stocks in Captain Harris' estate to pay
this liability 'vhich had become fixed Y
A. I don't know the exact reason, but presume there was
sufficient additional collateral in the account to safely protect it.
'
Q. The account marked "Exhibit 33" shows that ·au of
the collateral in the A. E. Harris account was sold. When
you say that you presume there was sufficient collateral in
the account, to 'vhich account to you refer~
A. Captain Harris' account.
Q. No,v, I repeat the question: Why did you not sell enough
of that ,collateral to pay the debit balance in the A. E. Harris
account?
A. At this time I don't know the reason why.
Q. Isn't it a fact that when you sold enough collateral from
(J. ~L)
the A. E. Harris estate to pay the debit balance in that account, and when Epes and Logan advised that the collateral
in the A. E. Harris account be sold, they also advised you that
enough of the collateral in the estate of Captain Harris be
sold to pay out the remaining debit balance in the A. E.
Harris account?
'
A. I don't think so.
Q. Well, if Epes Harris should take the stand and say
that he so advised at that time, are you in a .position to contradict him 1
·
A. I think I would be.
·
Q. If you would, ho'v do you account for the statement that
he was advisinp: not only that a sufficient an1ount of the collateral in his father's aceount be sold to pay the debit balance
in that account, but that his stocks also be sold to pay the
debit balance in his own aceount?
A. That was his matter and he no doubt asked
page 125 r Scott & Stringfellow to sell his securities.
Q. Well,. if you say t.ha.t he did not at that time
advise you to sell enough o~ the securities in Captain Harris'
estate to pay out the debit balance in his own account, you
'vill be testifying contrary to his own actions both with reference to his own account and his father's account, will you
not?
By Mr. Gravatt: The foregoing question is objected to;
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first, because the attorney is presenting an argument to the
'vitness which is improper; second, because the A. E. Harris
account and thP. sale of his stock is in no way connected with
the issues in this case and can have no bearing on it whatsoever, and until :Mr. Harris testifies, there is no reason for
exan1ining this witness and undertaking to raise an issue between the two, and counsel for the executor calls attention
to counsel for 1Ir. Harris thnt by asking these questions, he
makes this witness his witness and is bound by his answers
and cannot impeach hhn as nothing relating to this line of
testimony was introduced by Mr. Booker in his testimony in
chief, and if counsel wants to make him his witness, he hasn't
the right to attempt to in1peaeh hiln.
l\fr. Allen continuing: You have testified that you followed
the advice of R. L. Harris and A. E. Harris in the sale of
these securities and the disposition of the assets of the estate,
as I recall, and you ha.ve testified that R. L. Harris and A. E.
Harris advised the sale of a sufficient amount of the securities
in Captain Harris' estate to pay the debit balance of $20,000.00 'vhich existed in that account at the date of Captain
Harris' death, and your exhibit No. 33 shows that .A.. E.
Harris sold the securities pledged to secure his debit balance
and that after that sale there remained a debit balance in
A. E. Harris' account of $5,781.72, and you have testified that
the guarantee of Captain Harris covered that liability and
made his estate responsible for it. Now, I ask you, ·if you
tell the court that R'. L. I-Iarris and A. E. Harris advised
the sale of the securities at that time to pay the debit balance
in Captain Harris' estate and if A.. E. Harris at the same
tin1e sold the securities in his account and applied the proceeds to his debit balance and at the same time advised you
not to sell enough of the securities to pay the remaining debt
of Captain Harris' estate of $5,781.72 ~

By l\ft. Gravatt: The foregoing question is objected to because it improperly states what testimony has been given
by this witness; it assumes inaccurate statements as to his
testimony, and is based upon l\fr. Epes Harris' account with
Scott & Stringfellow which has i1ot been properly proven;
it calls for information frmn this witness which is irrelevant
to the issues, atte1npts to lay the ground for an impeachment of this witness, which has 1nade him the witness of l\Ir.
A. E. Harris and his brothers and sister in this litigation
and they are bound by any answer he has made or 1nay make.
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~Ir. Allen, continuing: All· I want to know is
whether you testified that Epes Harris and Logan
Harris advised you at that time not to pay that
debit balance thatn remained in Epes Harris' account.

page 126

~

By Mr. Gravatt: His testimony speaks for itself and it
is beyond the province of this witness to say what he hastestified to.
By Mr. Allen: He never has testified on that subject.
By 1\'Ir. Gravatt: Why do you ask him? .
By ~Ir. Allen: I want to know now if he advised him, if,
after the· sales of the two sets of securities in the two est~tes,
Epes Harris and Logan Harris, or either of them, advised
the witness not to sell enough of the securities of Captain
Harris' estate to pay that liability of $5,781.72, which existed
on June 6, 1930.
·
A. Nothing- was said about the account one way or the
other, but a sufficient amount was sold to pay the debit balance
of Captain Harris. That was a matter between Epes Harris
and Scott & Stringfello,v. We had nothing to do with it.
Q. But it was a liability of the estate of Captain Harris
under the guarantee, wasn't it?
.LA,... Yes.
Q. And that liability was carried from June 6, 1930, until
April 12, 1932, when all of the remaining stocks in Captain
Harris' estate in the possession of Scott & Shingfellow were
sold?
A. Yes.
Q. And the proceeds were first applied to the discharge of
that debit balance of A. E. Harris?
A. It was applied along with the debit balance of Captain
Harris as well as the debit balance of A. E. 'Harris. .
Q. In other 'vords there was no way for the heirs or the
execut.or to get anything until both debit balances had been
paid, was there?
A. Exactly.
Q. And when that w·as done, this liability for the debit
balance in A. E. Harris' estate of $5,781.72, on June 6, 1930,
had increased to $6,264.00, 'vhen it was paid by Captain
Harris' estate on April 12, 1932. Isn't that true?
A. Yes, sir.
page 127 r Q. Do you recall that in the spring of 1930, following the crash of 1929, that President Hoover
came out with a statement that he had considered and been
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in conference with a g-reat many business executives and that
the country was all right and _prosperity was right around
the corner, and that as a result of that statmnent, stocks took
a considerable advance for a while?
A. I remember his statement that business was around
the corner, but I don't rernernber whether the stocks ~dvanced
after that statmnent or not.
·
Q. Don't you know that in your conferences with vValter Robertson, he told you stocks had gone back considerably along about that time as a result of those statements of
Mr. Hoover?
A. It may have been so, but I don't recall.
Q. At any rate, the sales-you n1ade in the spring and early
su1nmer of 1930 were most excellent sales, weren't they?
A. These sales ·were made of stocks selected by Epes and
Logan a.fter additional advice fron1 "\Valter as to the most
advantageous ones to dispose of, and I don't remember
'vl1ether they ·were good sales at that tin1e or not.
Q. The stocks were selling at that thne at very much better
prices than they have sold since until within the last year,
"reren 't they 1
A. Yes, because there was a rapid depreciation for a year
after Captain !farris' death, and continued on until nearly
the present time.
Q. In the letter of :Niay 26, 1930, which was introduced in
e-vidence on yesterday, which was addressed to l\Ir. R. L.
Harris and a copy sent. to ]jpes Harris, you stated that a
situation has presented itself in which the bank as executor
might becon1e involved, and I think it highly 'desirable that
you arrange to come to Blackstone and consider with the
bank and Epes and the bank's attorney. "\Vhat situation was
that you had reference to?
. · A. Because, after qualifying· as executor, the bank found
that Captain's estate 'vas involved to a much greater extent
than we had at first anticipated.
Q. In that same letter you make the statement to the effect
that the bank as executor has no right to continue an account
'vith a broker as is now the situation of affairs insofar as
your father's estate is concerned. If you realized that, and
after the two sales, the one from Captain Harris' estate to
pay his debit balance, and the) other from Epes Harris' estate
to pay his debit balance, and there rmuained a liabilitv of
over five thousand dollars on Captain Harris' estate Oil account of the guarantee referred to, and if Logan and Epes
did not advise you not to sell enough of the securities in
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Captain Harris' estate to pay that liability, why was it that
you continued to carry that liability?
A. No doubt that was one of the purposes of the letter. It
says, among· other things, in 1nentioning those liabilities as
endorser on the account of Epes Harris. That meant the
account of Scott & Stringfellow, and stated he owed us individually.
Q. I understood you to say a moment ago that
page 128 ~ after the two sales 'vere made, nothing was said
by anybody,-.
A. It was not.
Q. With reference to selling additional securities from
Captain's estate to pay the debit balance in Epes' estate?
A. I don't recall.
Q. So, if nothing was said about it, you were not influenced
by any ad-vice from them not to sell enough to clear up that
liability, were you 1
.
A. It is evident that this account 'vas not mentioned, and
to sell so much of the stocks as may be necessary to pay both
accounts-but it is due to the fact that only stocks ''rere sold
that were sufficient to pay off Captain's account.
Q. But I say, if they did not advise you or instruct yon not
to sell additional stocks from Captain Harris' estate to pay
that debit balance in Epes' estate, there was no rea.son, other
than those best known to yourself, why you did not clear
up that liability at that tin1e. is there~
A. We expected the account to be cleared off before many
months anyway and 've expected Epes to pay the- executor his
indi-vidual account with Scott & Stringfellow.
Q. But you knew tl1at everything· in Epes' account had been
sold, didn't you?
A. Yes. That did not prevent him from paying· the estate
'vhat he owed it.
Q. You knew that Epcs did not have anything except what
he might get from his father's estate, didn't you'
A. At that time I was not familiar with Epes Harris' financial status.
Q. But. whether you were or not, you kne'v there was a
direct liability in 1\~ay or the first of June, 1930, placed upon
Captain Harris' estate to the extent of o-ver $5,000.00f
A. Yes.
Q. And you took no step!=; to sell a sufficient number of the
stocks to pay that liabilitv?
.A. No.
..
:.
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Q. How long did you carry the account with Scott & Stringfellow after paying out Captain Harris' debit balance, before
the loan which you testified to yesterday was negotiated Y
A. This correspondence here shows that.
Q. Look at your letter of January 13, 1931, to Mr. R. L.
Harris and see if that is the letter which you refer to.
A. Yes.
page 129 ~ Q. Now, that letter states, among other things:
"It occurred to me that in case vValter Robertson of Scott & Stringfellow would accommodate Captain's
estate, that a loan could be arranged with which to pay off
such indebtedness rather than sell any of his securities at
the low market.'' Was the loan negotiated after the date of
that letter?
A. I think so.
Q. So, then, you evidently carried the stocks with Scott &
Stringfellow from about the first of J nne, 1930, to January,
1931, without borrowing on them~ didn't you f
A. I don't recall if we borrowed at that time.
Q. Did Logan, in response to that letter, go to Richn1ond
to see Walter· Robert son, as suggested, and if so, did you and
Epes meet him there 1
.A. In R. L. Harris' letter of January 19th, he wrote : ''I
was in Richmond Saturday and talked to Walter Robertson.
He said he had written you that they would be glad to make
the loan, etc. ''
Q. Ifad you contacted Walter Robertson on the subject
before you wrote the letter of January 13th to R. L. Harris?
A. We had several conferences with the boys, but I don't
think we had contacted. Walter Robertson. Logan had previously advised me that he thought such a thing could be arranged.
Q. You state in this letter: that it occurs to me that in case
Scott & Stringfellow would make the loan, etc.A. That is true, because it had been a matter discussed quite
a lot by the Executive Committee and the boys.
Q. 'Veil, 'vas it correct that it occurred to you, then you discussed it with them, and they with you Y
A. I notice the phraseology of that letter, but it was a matter that we had all been discussing. I don't know ·whether
it occurred in my mind or suggested by them.
Q. Doesn't that letter rather indicate, by the manner you
expressed it, that the idea occurred to you and that the discussion started in that wayY
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A. Exactly, and if you will refer to the letter of Scott &
Stringfellow, where the conference took place, you will find
the opposition 'v;;ts fully substantiated in the fact that Mr.
Walter Robertson advises unde·r his letter of such and such
a date that it was against our advice.
Q. I recall that letter which I will come to later, but I am
asking you if this letter under date of January 13, isn't the
first refer.ence in any of this corr~spondence, or any correspondence which you had with Logan Harris or Scott &
S tringfellow?
A. It probably is.
page 130 ~ Q. And you state further in this letter of J anuary 13, last paragraph: "I am today taking the
matter up 'vith Walter and will advise you as to what he
suggests." So, then, before waiting to hear from Logan
Harris, you are writing Walter Robertson about the loan?
A·. I consider it had been previously discussed and the ways
and means in which to carry on the account had been talked
over from every angle.
Q. Now, you state further in this letter: ''I trust this can
be done for it is very necessary that these banks be permitted
to receive their money.'' Yon there give positive advice and
hope that results can be obtained before even hearing from
R. L. Harris, didn't you?
A. We were anxious to settle and satisfy the creditors of
the estate to the best interest of the parties concerned.
Q. And yon hoped and trusted this loan could be made and
tried to get it, didn't you?
·
A. Yes.
Q. In the last sentence of your letter, you advise Mr. R. L.
Harris to go to R.ichmond or to see Walter Robertson when
he goes to Richmond, about the matter. That is true, isn't it?
A. Yes.
Q. So, after all, at the outset, you 'vere the one that was
suggesting· and advising and hoping that this loan could be
made?
A. Yes.
Q. I have before me typewritten statement, under date February 5, 1931;, purporting to have been signed by R. L. Harris,
in 'vhich he advises your bank that he has assigned all of his
equity in his father's estate to his wife. I ask you if the
original of that, with R. L. Harris' name signed to it-was
1nailed to you?
A. Yes, sir.
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Q. So, then, as early as February 5, 1931, R. L. Harris,
one of the heirs ·who was interested in the outset, and who
was appointed to represent the others, advised you he did not
have any further interest in the estate, didn't heY
A. He assigned his interest according to that letter. We
accepted it, if you will recall, without liability.
Q. I understand that. The point I am making is that from
and after February 5, 1931, he personally had no further interest in the estate. Is that right l
A.. That is right.
Q. And still you followed his advice in handling the estate?
.A. I don't take that letter to be a. revocation
page 131 ~ of the authority vested in him by the heirs of the
estate.
Q. I asked you if, knowing he had no further interest in
the estate personally, you followed his advice as freely as
theretofore?
·
A. Yes.
Q. In reference to the situation you say you found you were
in in connection w·ith this estate, as you have already testified, the estate consisted aln1ost entirely of personal property,
didn't it?
A.. Yes.
Q. You had no real estate to an1ount to anything to liquidate, did you?
.A. ,very little.
Q. I believe there were a few lots or parcels of real estate
that were not appraised~ son1e Danville property as I understand it. What has ever 1Jecon1e of that property Y
A. Nothing. It is still there.
Q. Is it 'vorth anything or not Y
A. From advices I investigated it apparently has no value.
Q. There was no difference, so far as you are concerned, in
proceeding promptly in accordance with law, to liquidate this
estate, pay the debts and distribute any· residue in kind among
the heirs, had you not seen :fit to follo'v the advice of the
heirs, 'vas there?
A. I have already testified there was not.
Q. In the letter of February 25, 1931, from you to R. L.
Harris, you state that according to the market of February
24th, certain stocks listed in the letter might be valued at
$40,000.00 in round numbers. You state also that during the
past twelve months these same stocks touched a lo'v of $35,000.00, while they 'vere appraised at nearly $40,000.00. You
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state further that it is highly advisable that all the stocks
listed on the exchange be sold and the accounts liquidatecl
for the protection of the executor. \Vby didn't you proceed
in accordance with those advices, sell the stock and settle the
estate1
·
A. Because, as previously explained, and quoting from a
letter from R. L. Harris about that time, January 19th: ''It
would be a shame to sell on this low market.'' Relative to
borrowing the money, he says : ''I think it is the best thing to
do.''
(Witness hands letter to counsel.)

Q. The letter which you refer to from R. L. Harris is dated
January 19, 1931. The letter which I referred to is from you
to Mr. Harris, dated February 25, 1931, in which you take
issue with him and do not agree to follo'v his adpage 132 ~ vice. Can you sho"r me a letter after February
25, 1931, in which Mr. R. L. Harris, or Mr. Epes
Harris, either, urged you not to selU
,
A. A letter dated about that time, April 30, 1931, from
R.. L. Harris. Quoting from that letter, he says: ''Don't
let Scott & Stringfellow close the stock out.''
(\Vitness hands letter to counsel.)
Q. In that letter Logan Harris gives you a list of the valuations of the respective securities, totalling $38,696.50. He
states that there is a loan of $25,000.00 against the collateral,
and they require 20% of the loan or $5,000.00, deducting this
leaves excess of $8,696.50. Then he says: "If the list I have
is correct, have Epes to get in touch with me just as soon
as he gets home. Don't let Scott & Stringfello'v close the
stock out." Did you make any calculation or investigation
to .find out whether that list was correct, m1d whether the
valuations placed on the respective stocks we1~e correct?
A. On ~fay 5, I replied to that letter, stating that we had
checked the list and find that you have made a. mistake in the
100 shares of American Cities Power and Light Company.
''You no doubt overlooked the fact that these 100 shares were
sold last June along with the other securities that were sold
at that time to take up the debit balance of your father."
Q. l\fy question is, however, did you check the statement
with reference to the valuations?
A. l\rfy correspondence shows that we did.
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Q. Did you find the statement correct with the exception
you have mentioned 1
A. Probably so.
Q. And the valuations which he had placed opposite the
respective stocks were approximately correct f
A. Probably so.
Q. After you wrote hin1 calling his attention to that mistake·
mentioned in your letter of !\fay 5, did he 'vrite you any more
not to let Scott & Stringfellow clqse out the aceount ¥
A. On May 21, he writes: ''I have copy of your letter to
Scott & Stringfellow of the 19th about the account of the
estate. Epes is here and he says he can't raise the money
now and I am not in a position to do so alone.''
Q. So, then, that was the end of their advices about continuing to carry the account, they having expressly stated
that neither of then1 were in a position to protect the account~
A. Yes.
Q. And that is what date?
A. May 21, 1931.
Q. And you continued to carry the account until
page 133 ~ April 28, 1932, approximately a year longer? ·
A. That is true, a.nd during that interim between 1931 and 1932, just such stocks were sold as would keep
the account with the marginal requirements until about March,
1932, there was only a ·sufficient amount left with which to pay
the debit balance of Capta~n Harris and the debit balance of
A. E. Harris, together with a few unpaid accounts.
Q. And then you sold the stocks upon your own judgment
and own direction, didn't you'
A. There was nothing else to do. We never received any
further co-operation from the boys.
· Q. And you sold them about the worst time they could have
been sold since the crash of 1929, didn't you?
A. I don't know about that.
Q. You sold them certainly at a much worse time than
either the spring of 1930 or 1931, didn't you?
A. That may be probably true.
Q. As a matter of fact, stocks went their lowest in 1932, and
did not rise until the spring of 1933, after Roosevelt went
into office. Isn't that true 7
A. It is very probable. In connection with answers to everv
preceding question relating to correspondence with ·R. L.
Harris and whether or not he thereafter said anything about
not selling this stock, I think it is fair to call attention to the
letter which I wrote Scott & Stringfellow under date of May
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21, 1931, the last paragraph of which I read: '' vVith these
facts before me, I see nothing left to do but to close the
account and you have our authority to dispose of all or just
as much as you wish to cover the required margin. If you
think wise, you may sell as many of the stocks as you wish
or the entire amount if you think best, for it seems that the
boys have nothing with which to protect the account, or else
.
they appear unwilling to do so.''
Q. So, then on May 21, 1931, you discovered that neither
R. L. Harris or Epcs Harris were not able, or were not willing,
to protect the account any further, didn't you¥
A. Yes, sir.
Q. And you freely advised ~fr. Walter Robertson. of Scott
& Stringfellow, to sell?
A. Closing out such stocks as he thought wise to protect
the account, or if it was his judgment, to close the account.
Q. You had gotten to the point where you were not follo'\Ting the advice of Logan and Epes?
A. They were either unable or unwilling to protect the account.
page 134 ~ Q. \Vhy did you leave the matter to Walter
Robertson to "sell as many of the stocks as you
·wish or the entire amount if you think best", instead of using
your own judgment? You were free at that time to sell all
of the stocks, were you not~
A. We were not getting any co-operation at that time ap- ·
parently, and we left the matter largely 'vith Walter, who was
a close friend of the boys and a former friend of the president.
Q. The question is : Yon did submit the mat.tei· to his judgment to sell as many of the stocks as he wishes, or the entire
amount, if he thought best for the protection of the marg·inal
account~

A. Yes.

Q. You still continued to carry the marginal account unless
his judgment was to the contrary, didn't you 1
A. Yes, in the meantime keeping R. L. Harris and Logan
Harris advised of it.
By ~Ir. Gravatt: R. L. Harris and Epes, you mean, don't
you?
Witness : Yes, R. L. and Epes Harris.
Q. But you :had stated that they were unwilling or una}Jle
to protect the ac~ount?
·
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A. I think that the correspondence will show that.
Q. So 7 then, you did not take a definite stand in your own
judgment and proceed to liquidate the assets of tlll.s estate
even after you were advised by both Epes and Logan that
they were unwilling or unable to do anything, did you~
A. Yes.
Q. 'Vith reference to the loan which was negotiated in 1931,
can you give the exact date of the granting of that loan of
$19,000.00?
A: 17th of 1\1:arch, 1931.
Q. Did you get that information from the actual ledger
·
sheet showing the entry~
A. I g·ot it from my file of my correspondence with $cott &
Stringfello''T· It will also show on exhibits now in testimony.
Q. In less than two months Scott & Sbingfcllow were calling for additional Inargin, were they not?
A. Yes, sir, beginning with about April 29.
Q. Just a. little bit over a month, wasn't it 1
A. Yes, sir.
page 135 ~ Q. And in about two months, as evidenced by
your letter of 1\{ay 21, both Epes and Logan had
reached the point where neither could or 'vould do anything
to protect the account, badn 't they?
A. Yes, sir.
Q. And yet you carried the account on the margin in that
way for nearly a year after that, during which period stocks
continued to go down, didn't you?
A. I don't know about their going do"rn. It was carried
until 1\farch of the next year.
Q. In that letter of 1vlarch 11 from you to R. L. Harris in
reference to the loan, you referred to a. meeting-. Where was
that meeting held and who was present?
A. I am under the impression that Logan and Epes and
myself had a conference about the matter.
·Q. You state that immediately after that conference you
took the matter up afresh with Walter Robertson. Do you
mean by that that you had had the matter up with him before?
A. I think the correspondence will show that.
Q. And you received a letter from vValter Robertson stating that it would be agreeable to make the loan, didn't von~
A. Yes, sir..
'
..
Q. You were advised at that time, that, as of March 10,
the value of securities then held by Scott & Stringfellow for
the estate was about $39,700-.00, and tl1ere was a debit balance
of only $900.00 against the estate, and .only $5,900.00 against
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the account of Epes J-Inrris, whieh would make a total of about
$6,800.00 against the estate of $39,700.00. That was about the
correct status of the account at that time, was it ·notY
A. Yes.
.
Q. No,v, after you borrowed the $19,000.00, you continued
to carry the account on the margin until the\ $39,700 was practically wiped out for the purpose of paying the indebtednese
mentioned, didn't you?
A. I don't consider the $39,000.00 was wiped out b~cause
the equity at that time would have been only ·$13,000.00.
Q. Well, what I mean is that the entire value of $39,700.00
was wiped out by the $6,800.00 liability and the $19,000.00 advance, wasn't it? In other words, an equity of about $13,800.00 was lost by carrying the aooount from ]\{arch 11, 1931,
until the date that you sold in the spring of 1932 7
A. While there was a severe depreciation, the records will
show that there was not anything like a loss of that amount
. due to the fact that additional obligations were
page 136 ~ paid at the time the account 'vas finally ·closed
out.
Q. After paying the Epes Harris liability when the account
'vas closed out on Marcl1 28, 1932, what was left to come to
the executor?
A. There was practically nothing left to come to the executor, and the bank had to put up some of its own funds with
'vhich to complete the payn1ent of a note of B. E. Cobb, Jr.,
of $1,762.88, and interest, as well as some delinquent income
taxes and other minor· expenses.
Q. Look at the statement of the account that was sent you
after the sale during the latter part of 1\{arch, 1932. All I
'vant to know, is 'vhat, if anything, came to the executor as
a result of tl1a.t closing out of the account after paying the
liability in the Epes Harris account?
A·. About five or six thousand dollars.
Q. In cash or securities 1
A. Cash.
Q. Have .you the original of the statement that was sent
March 28, 1932?
A. I have a statement of the account running from the beginning straight through to :!\{arch, 1932.
Note: Lunch hour l1aving arrived, the taking of these depositions is adjourned to 1 :30 P. M.
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The taking of these depositions is resumed at the same
place at 1 :30 o'clock, pursuant to the foregoing adjournment.
Mr. Allen, continuing exa1nination:
Q. ~ir. Booker, when we adjourned, I was asking you for
information as to what was realized fr01n the sale by Scott
& Stringfellow of securities in their possession in ~{arch,
1932. I hand you a letter from "\Valter R-obertson, addressed
to R. ;Logan Harris, ·dated lVIarch 28, 1932, stating that on
March 21, John Booker instructed us to sell at the market all
of the securities which we were carrying for your father's
estate. l\ir. R.obertson wrote further: ·"For vour information we are enclosing copy of the account without interest,
showing prices at which the stocks were sold." Look at the
letter and see if you recognize that as Walter Robertson's
signature?
A. Yes, sir, that looks like vValter's signature.
Q. Did you so instruct ~Ir. Robertson, as stated in the letter?
A. 1\fy letter is already in my testimony.
Q. I am asking you if you did instruct ~fr.
page 137 ~ Robertson to sell the securities as stated in the
letter? ·
A. The letter speaks for itself and is in evidence.
Q. I know, but that is Mr. Robertson's statementA. Yes.
By ~1r. Gravatt: I object as that is the only answer the
witness can give. The writing is in evidence.
Q. That letter states that you instructed ~1r. Robertson to
sell at market all of the securities which Scott & Stringfe1lo'v
"were carrying· for your father's estate". Did you sell them
all?
A. I think so.
Q. No"r, the letter also stated that the writer was enclosing
a copy of the account, showing the prices a.t which the stocks
were sold. I hand yon the copy which was enclosed in the
letter and will ask you if you have a similar statement in your
file?
A. I don't seen1 to have a similar statement, but advices
were sent us of the sale.
Q. If you have no siinilar statement, will you file this statement as an exhibit with your testimony?
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A. Yes.

(Which said statement is introduced in evidence and is herewith, filed, marked "Exhibit J. A. Booker's·testimony, #34".
~I. H.)

Q. Look at Exhfbit No. 34, and tell me, if you can, the net
proceeds of that sale; that is, the proceeds less brokerage
charges and expenses incidental to the sale?
A. $2,457 .35.

Q. Well, then, how was the debit balance of $6,264.00 in the
A. E. Harris account made up? Did the estate have to put
up an additional sum sufficient to make $6,264.00?
.l\.. No, sir, there was approximately a credit of $8,700.00
against which $6,264.00 was reserved with which to pay the
account of A. E. Harris, and the balance of $2,457.35.
Q. $2,457.35 was thQ net amount that the estate received 1
A. Yes, sir.
Q. There was some improvement in the price of stocks along
in March, 1931, was there not?
A. I don't recall.
Q. Will it refresh your memory to refer to your
page 138 ~ letter of 1\Iarch 17, 1931, which I now hand you Y
A. According to this letter there was improvement at that time.
By JYir. Gravatt: l'vfr. Allen, when you resumed after dinner, you handed ~Ir. Booker a letter, and made reference about
his writing- something about selling stocks on March 21. I
don't think you filed this letter.
By l'vfr. Allen: IIe said it was already filed.
By 1\tir. Gravatt: No, not the letter you showed him. He
said the letter he wrote was already filed.
Q. With further reference to the statement enclosed by
Walter Robertson in his letter of 1\:farch 28,-1932, to Mr.
Logan Harris, I will ask you to file 1\tir. Robertson's letter as
an exhibit with your testimony.

(Which said letter dated l\iarch 28, 1932, is introduced in
evidence and is herewith filed, marked ''Exhibit J. A. Booker's
testimony, #35". 1\ti. H.)
With reference to the letter of 1\tiay 19, 1931, from you to
Scott & Stringfellow, in which you refer to the advice from
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Scott & Stringfellow· that unless nmrg-inal requirements are
met, it would be necessary to close out the securities. I notice
that you stated that you could not assume any responsibility
for the account and could not n1ake any provision for marginal
requirements, and that you advised that the matter be taken
up with Mr. Logan Hari·is. Did you take the matter up with
~{r. Logan :Harris yourself?
A. I think the records will show that we did.
Q. You had reached the conclusion as early as 1\!Ia:y, 1931,
that you would not assunte any responsibility for meeting the
marginal requirements, hadn't you?
A. vVe could not put up the requiren1ents from our bank
funds.
Q. Did you realize or know enough about stock transactions
to know that 'vhen you borrowed the $19,000.00, that if stocks
'vent down, s01nebody would have to put up some money to
"
protect the estate f
A. We knew that and warned them, as the letters in testin1ony show.
Q. Why did you bec01ne a party to q1e loan and receive tile
$19,000.00 as executor, and disburse it when you knew that
you were not g·oing to follow the n1atter up in the event stocks
should go down?
A. They were willing to take the risk, and we were acting
upon advice in- the matter.
Q. You knew that they did not have the cash to protect the
account in the event stocks went down, didn't you?
A. vVe did not know of any cash. They had noi
page 139 ~ furnished us w-ith a statement of their financial
condition.
Q. You were pretty well satisfied that about all they had
was involved in the estate, weren't you~
A. Yes, and warned them of the danger of such a nan·ow
111argin.
Q. Don't you think that you should have declined to borro'v
the money and carry the marginal account, or have advised
them at the time the loan was made that you 'Youldnot TJUt
any money or do anything along that line to protect the J.account because you could not under the hnv~
A. They 'vere fully aware of the fact that the bank was not
going to protect their own account.
Q. But the bank o'Yed some duty to the estate as executor,
didn't it~
By 1\{r. Gravatt: The question is objected to because tl1e
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answe1• calls for a legal opinion which is the issue in the case,
and the witness is not competent to express an opinion or
decide the case.
Did you not realize yourself that the bank owed some duty
in the pre~uises as a result of the executorship f
A. Yes.
Q. Did you at any time during the negotiations for the loan,
and before the loan was consum1nated, positively advise either
l\!Ir. Logan Harris or 1\tir. Epes Harris that in the event stocks
'vent down, and it was necessary to put up money to protect
the account and the estate, that the bank would not put up
any fund 1
A. I think that was fullv understood.
Q. I am asking you though pointedly, if you brought sharply
to the attention of 1\tir. Epes Harris and lVIr. Logan Harris
during the negotiations for the loan, and before it was cons1unn1ated, that in the event stocks ''rent down and additional
marginal requirements were n1adc, that the bank would not
put up any 1noney in the premises to protect the account?
A. I think it was thoroughly understood that the hank would
not put up any money, and that it was not necessary to bring
it sharply to their attention.
Q. No ·doubt you understood that as a business man because
of your business experience, and you no d011 bt assumed that
Epes Harris and Logan llarris understood it, but I want to
know if at any time before the consummation of the loan,
yot1 positively and definitely sharply brought to their attention the fact that in event of a drop in the stocks and additional marginal requirements, the bank would not put up any
money to protect the estate~
A. I don't know that it was.
page 140 ~ Q. You certainly have no letter in the correspondence thus far to that effect before the
loan was consummated, and if you have one in your file that
has not been introduced, I \vould like for you to present it.
A. 1\tiy letter toR. L. Harris, of February 25. I wrote him
among other things that it appeared to us to be highly advisable that all the stocks listed on the exchange be sold and
these accounts liquidated. It further states that the hank
was unwilling to gamble with the future on account of these
stocks, and they are therefore bringing the matter to your
attention as well as to Epes '. This letter resulted in the conference already referred to in evidence.
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Q. But you have no letter in which you stated before the
loan was made that in the event stocks went down, the bank
would not put up any money to furnish marginal requirements
· to protect the account, have you?
A. I think by our letter· of March 11, they would certainly
infer or gather the information from our. letter to mean that
we would not, inasmuch as I wrote at that time : ''This,''
meaning the loan, ''in my opinion is rather a small margin,
and I would urge that you and Epes keep closely in touch
with the situation." By the foregoing, you will ohserve that
in the event stocks go down some time, this would close the
account out.
Q. But you did not state in that letter or any other letter,
that you would not put up any money to protect the situation,
did you¥
A. I think, if they understood plain English, those letters
would be sufficient proof.
Q. Why did you not tell them in plain English T
A. I thought surely they would understand the meaning
of those letters.
Q. Would there be any objection in telling them in language
after this fashion: Now, gentlemen, if you all insist on borrowing this money and putting· up these stocks and carrying
this marginal accom1t, I warn you now that if stocks go down,
the bank is not going to put up a penny to protect the situation. You never told them in language of that kind, did
you¥
A. Not in language of that exact nature, but it was so thbroughly understood that it was against the wishes of the Board
to carry this account, as they advised, and it was against
the judgment of our Executive Committee from the very beginning.
Q. That may be true, but still they might have been told,
don't you think, the limit to 'vhich the bank would go before
they embarked on such a venture?
A . They should have thoroughly understood that the bank
'vould. not go any further than the marginal repage 141 quirements themselves would carry them.
Q. So, then, you advised them to borrow this
money when you understood on your part that .the bank was
riot going to follow the situation up any further than the
securities themselves would protect the account, didn't you?
A. I don't know that. the bank advised them to borrow tlH~
money.
Q. I have read you from .several letters where you state
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language to the effect that it occurs to me to be a good thing; I
think it necessary to pay debts ; and it would be well if you
could do thus and so,. and advise Logan Harris to see Walter
Robertson to get him to make the loan?
A. That is true, but you will notice the correspondence
which is prior to that, and you will find that this reference,
as it occurred to 1ne, had beep. gone over in conference with
the boys from time to time constantly previous to that time.
Q. Now, look at your letter of January 13, without going
into detail and read the last two paragraphs.
A. I have before.
Q. Then, tell me if you did not there and then in that letter,
advise in favor of the loan~
A. I am looking at it. "I have talked· the matter over with
Epes Harris ancl"he thought it might be possible for the Estate
to receive an advance from you on the stocks now held rather
than to dispose of these securities at the present low market.
I would be glad to have you advise me whether or not this
can be arranged as I feel sure Logan as well, will take' the '
same view as Epes has taken. ''
Q. That is not the letter I am asking about. Look at your
letter of January 13 to R. L. Harris, and read the last two
paragraphs, and tell in view of that language if you still
say you did not advise in favor of the loan.
~- This being agreeable to the boys, we saw no objection
to it, and reference was made to our letter of the same day
to \Valter Robertson, of Scott & Stringfellow, in which we
stated that Epes thought it best for the estate to receive an
advance from you on the stocks now held rather than to diHpose of these securities at the present low market, and we
therefore w.rote l\{r. R. L. Harris that it occurred to us that
Epes' suggestion might be a good thing.
Q. You did not say anything about Epes' suggestion in
your letter of January 13, and I ask you if in vie.w of the last
two paragraphs of your letter of January 13, you still say that
you did not, at that date, and at that time, advise in favor
of the loan 1 We ha.ve no reference "to anv other time.
A. We concurred in the opinion.
page 142 ~ Q. V\7ith reference to the letter of ~fay 20, 19:31,
to you from Walter Robertson, of Scott & Stringfellow, I observe that Mr. Robertson advised you again that
they had to look to the bank as executor to keep the account
properly margined. Do you still say that you concurred in
the negotiations and approved of securing the loan from Scott
& Stringfellow with tlw distinct understanding that the bank,
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us executor, would not undertake to keep the account properly
tnargined so as to protect it~
A. I think l\Ir. Robertson fully understood that the bank,
on account of its own resources, would not protect the account.
Q. l-Ie says in this letter: ''We have to look to the bank
as executor to keep this account properly margine.d." I understood you to say that you went into the transaction with
the understanding that you were not to keep it properly nlargined, but that it would be left to carry itself with the securities already in the possession of Scott & Stringfellow?
A. That 1nay be true, but if you refer to the letter in detail,
it has reference to stating that Logan had inforn1ed this ba:ak
that he would look after the account, and the letter of I\Ir.
Robertson says that Logan has 1nade no agreement with us
about the account.
·
Q. 1\:Ir. Robertson distinctly tells you: " Logan has never
n1ade any agreement with us, verbal or written, as to the
protection of this account, and, in any event; we would have
no legal right to accept orders from hi1n in regard to an estate
in ·which there are five other heirs.'' Do you agree 'vith that
statement of Walter Robertson that Logan had never mat.le ·
any agremnent, verbal or written, with Scott & Stringfellow
for the protection of the account f
A. I am inclined to believe l\1r. Robertson.
Q. Now, do you know whether or not Epes flarris ever
made any agremnent, verbal or written, with Scott & Stringfellow for the protection of the account¥
A. I don't think so.
Q. So, then, the result of it is, you concurred in a policy
by which $19,000.00 "ras borrowed from Scott & Stringfellow·
and a n1arginal account was carried without any understanding with anybody as to who or how the account would be
protected in the event stocks took a decline. Isn't that true?
A. I think that was so well understood and the dangers
thereof and the ·warnings given at the time the loan was made,
that there was hardly a:11y specific or further explanation
necessary.
Q. I am asking for an answer though to 1nv
page 143 ~ question if it isn't a. fact that you entered upoi1
a policy involving this estate in a marginal account, borrowing $19,000.00 fron1 the broker without anv understanding, written or verbal, with either yourself as e~ecu
tor, or Epes Harris or Log·an Harris as to your protecting
the account and how it 'vould be protected in the event stocks
declined¥
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A. You misunderstand 1ne, ~fr . .Allen. Bec.ause I have repeatedly stated that Scott & Stringfellow knew and understood that the bank would not protect the account from its
resources, and Epes and Logan knew that we would certainly
not,-that the bank \vould not protect it.
.
Q. So, then, the situation is this: When you went into the
venture and borrowed the $19,000.00, and decided to carry the
accom1ts on the margin, you knew that you ·were not going
to put up any 1noney to protect the account either as bank
or executor in the event stocks went down. You knew there
was no understanding, either written or verbal, by which Epes
Harris was going to put any money in that event, and you
knew that there was no such understanding by which Logan
liarris was going to put up any money in the event stocks
went down, and, therefore, you went into the transaction and ,
borrowed the n1oney without making any provision whatsoever, or without anyone else 1naking any provision for protection of the account in the event of decline in stocks. Now,
isn't that true ~
A.Q. Just a nrinute. To further clarify the situation before
you answer the question, I am not no'v concerned with what
you understood or what Scott & Stringfellow understood. I
an1 si1nply calling for an answer to the question that when
you went into the transaction, you knew that thei.·e were no
arrangements in effect for the protection of the account in
the event stocks declined. Isn't ·that true~
A. Yes, and all of them were understanding it likewise.
Q~ So, then, do you n1ake the statement that all concerned,
who concurred in the advice or suggestion that the money
be borrowed and the marginal account be carried, knew that
no arrang·ements were made in advance of the consummation
of the transaction to protect the account in the event stoclts
declined?
A. I think that n1ost of the children of Captain Harris were
fully advised and could realize the danger of the additional
loan of $19,000.00, for, under date of 1\'Iarch 9; 1931, our letter
to "\\7• S. R.obertson shows that Epes and Logan were present
and Sel and ~laddie attended the n1ceting, and that they were
also willing to such a. plan.
Q. But that does not answer my question. I still call for
an answer to the question, namely, did you know ,\.,.hen you
went into the venture of negotiating and consumpage 144 r mating the loan, that no arrangements had been
made to protect the account in the event stocks
took a decline?
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A. I have answered that several times to the effect that
.the bank would not, they understood that, that it would not
protect the account.
Q. Did the bank know that no aiTangements had been made
by anyone t.o protect the account~
A. Naturally they would.
Q. What do you mean "naturally they would"? Did they
know arrangenwnts had been made to protect the account
in the event of a decline in stocks¥
A. I meant that the children, or Logan, Epes, Maddie and
Sel were thoroughly familiar with the fact that the stocks
in the account alone were responsible for the debt.
Q. I am not asking you that. I an1 asking a simple question: If you knew when you went into this venture that no
, arrangements had been n1ade by anyone to protect the account
in the event of a decline in stocks?
A. I think they fully understood the bank would not put
up any money.
Q. Did you kno\V the bank would not do it, and that no
. arrangement had been made 1
A. I think all of them knew it, the bank as well as the chil·
dren.
Q. Then the bank was simply gambling on the stock market with the children, wasn't it f
A. I take it the children were gambling.
Q. You were g·ambling ·with them, weren't you?
A. If you 'vant to put it that way. I take it their paper of
May 7 furnished us with protection.
Q. And authorized you to gamble on the stock market with
this stock'
A. I don't know that the paper authorized us to gamble with
the stock.
Q. Yon admit that is what yon did f
A. They were assuming the speculative venture as they CiXplained they were the only ones concerned in the rise and
fall of the stoeks.
Q. The way you view it is that they were gmnbling on the
stock market and you were gambling with them, but with
no responsibility on yourself, but with all responsibility for
losses resting on them, isn't it?
A. They were the only ones conce1·ned.
page 145 ~ Q. That is the size of it though, isn't it?
A. Absolutely.
Q. About this date these transactions were going on, namely,
May 20, 1931, Mr. Walter Robertson wrote J\ir. R. L. Harris
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a letter referring to the san1e transactions referred to in your
letter to Scott & Stringfellow, under date of May 19, and
Scott & Stringfellow's reply under date of 1\fay 20. I hand
you t}lat letter and ask you if you recognize the signature
of Walter Robertson?
A. That looks like his signature.
Q. Walter Robertson, among other things in that letter,
said: ''John Booker evidently is trying to relieve the bank
of all responsibility in this matter, but of course the bank is
the only one whom we can hold responsible.'' In view of that
statement, do you still say that Walter Robertson understood
that the bank was not to protect the account?
A. I think he understood it.
Q. Will you please file this letter of May 20, 1931, from
Walter Robertson to R. J.J. Harris, as Exhibit No. 36 with
your deposition?
(Which said letter is introduced in evidence and is herewith
:filed, marked "Exhibit J. A. Booker's testimony, #36".
M. H.)
In the letter of September 16, 1931, from Scott & Stringfellow to you, it is stated that the value of certain securities
listed in that letter was then $17,600.00, that there was a
debit balance in the account of the estate of $7,600.00, and that
the account was guaranteeing that of Epes Harris to the extent of $6,000.00, making a total debit balance of $13,600.00,.
with an equity of about $4,000.00. Scott & Stringfellow asked
you to advise them with reference to selling securities. Did
you then give then1 advice to sell any more securities than was
necessary to meet marginal requirements 1
.lt. Under date of September 17, we wrote them that we are
at a loss as to ho'v to advise you in regard to making sale of
securities held for his account in order to reduce marginal requirements; that letter is filed in the record.
Q. Now, you did uot direct Scott & Stringfellow to sell anything, but simply left it to them to sell just enough to meet
n1arginal requirements and you continued to carry the account
· on the margin~
..._~. V\Te tl1ought we ·were acting in obedience to precedents
that had been established throughout the advice of A. E.
Harris and R. L. Harris.
·
Q. But you have already stated that as early
page 146 ~ as 1\fay, 1931, I believe it was, that both R. L.
Harris and A. E. Harris were unable or ~t least
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unwilling, to do anything to protect the account, didn't you?
A. That is true too, but we had no reason to believe that
we were not acting under the authority given before, and we
were certainly carrying out our instructions heretofore given
not to sell anything.
.
Q. And you continued to carry the account on margin until
finally you had to give directions to sell it out, didn't you~
A. Yes.
Q. If you had given those directions in September, 1931,
the lo.ss would not havei been anything like as 1nuch as it was,
would it?
A. There would have been very little difference.
Q. The debit balance on September 16, 1931, in Captain
liarris' account w·as only $7,600, wasn't it?
A. At the tiine it was closed out, there was approximately
an equity of about $8,000.00 according to records that have
been already introduced.
Q. Yon actually, after paying out the debit balance in Epes
liarris' account, you actually collected about $2,400.00, whereas, if you had closed the account out on September 16, 1931,
you would have collected more 1;han twice that amount,
wouldn't you?
A. I don't think so.
Q. Were the securities listed in this letter of September
16; all of the securities held by Scott & Stringfellow at that
tin1ef
A. I presume so.
Q. \Veil, assuming that to be true, the debit balance in
Captain IIarris' estate, and the debit balance in A. E. Harris'
account amounted to $13,000.00, and the securities were valued
at $17,000.00, which would have given you a net of about
$4,000.00, instead of $2,400.00, wouldn't it?
A. Apparently tha.t is correct.
Q. You we're aware of the fact that when you qualified on
this estate, the statute had reduced the period for the settlement of estates from twelve months to six months, were you
not?
·
A. I was not thoroughly farp.iliar with the statute at that
time. I remember in an effort to get the estate settled that
I wrote several of the legatees at various times about different
statutes, etc., which I was not at all familiar with.
page 147 ~
Q. If you l1ad wanted to settle this estate
promptly and close it out, as you have stated, you
could easily have done so hy following the tnarket and your
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own judgment, you could have sold the securities within six
months, and closed the estate, couldn't you Y ·
A. If we had not been advised to the contrary by those
interested, yes.
Q. If there was anything in the will which needed interpretation, you knew that all you had to do was to apply to
the court for advice, didn't you?
A. Yes.
Q. So con1plications about the construction of the will in
connection with Epes Harris' claim, if fl1ey bothered you,
you realized the court was open to you for advice, didn't you~
A.. Yes. During· all that period the bank and A. E. Harris
and R. L. Harris were consulting freely the advice of Mr.
Allan Ep,es who 'vas at that time associated with the bank
as well as being· formerly associated with Captain Harris.
Q. Allan Epes really 'vas attorney for the bank all along,
wasn't heY
A. For the bank and Captain Harris also. His attorneyship for Captain Harris ran into a period long after his
·
death.
Q. You don't 1nean to say that Allan Epes undertook to
advise the bank and the beneficiaries as to their rights under
his will, do you f
A. This was sort of a family affair. J\tir. Epes at that time
'vas a good friend to all of the boys, and I presume he is now
as far as that is concerned. He gave them advice as well as
advice and counsel 1to the bank.
Q. Then when the provision 'vas inserted in the instrument
of May 7, 1930, that the heirs would be bound by any advice
or recommendations made by R. Logan Harris and A. E.
Harris, he was certainly not inserting such a provision as that
for the benefit of the heirs, was he?
A. I think tl1e heirs were anxious to sign such a paper.
Q. And you were anxious to get protection in case you
should lose in case you followed their advice, were you not V
A. Naturally.
Q. Have you the original of this statement1
A. Yes, it is filed in the evidence.
Q. Will you look at the original agreement and
page 148 r tell me whether or not the name of J\1:rs. J. 1\L
Harris·, Jr., is the signature or handwriting of
Mrs. J. 1\L Harris, Jr.?
(Witness examines paper.)
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A.. I would take it to be her signature, but the question of
forgery has neverQ. Are you familiar with her signature 1
A. In a general way, in the bank we have a number of
casesQ. Give me the benefit of your opinion as to whether or not
that is her signature.
A. I an1 of the opinion that is her signature.
Q. Have you some writing in your bank of hers by which
you can compare the signature?
A. Yes.
Q. Will it take you long to get it1
A.. No, sir. (Witness leaves room to procure signature.)
(Witness produced specimens of the signature of ~Irs. J. M.
Harris, Jr., and after comparing them with her alleged signature to the paper of May 7, states:)I am still of the opinion that the signature is genuine.
Q. I understand, Mr. Booker, that you never filed any account of any kind before the Commissioner of Accounts and
that the first account which you have filed in court was filed
with these depositions here taken last Wednesday Y
A.. That is correct.
Q. In the letter of April 8, 1932, from you to R. L. Harris,
you state, among other things : ''In regard to the closing out
of your father's estate with Scott & Stringfellow, I suppose
Walter also informed you that during the year he sold stock
down to meet marginal requirements until there v;ere only
some four or five left involving just enough to pay Epes 's
debit balance and a bill for income taxes for the State of Virginia covering the years 1928-29. We were assessed in this
latter similar to the case of the Federal Income tax report
and a heavy penalty was involved unless this could be
promptly met which forced our action in closing the account.''
Is that a fairly accurate statement of the status of the matter at that time 1
A. Yes, sir.
page 149 r Q. The stocks had been closed out on 1\farch 23,
1932. Your statement is that you supposed Walter Robertson had informed him with reference to closing_
out of the stocks. Had you prior to the letter of April 8,
informed Logan IIarris about the sale of the stocks and sent
him a statement showing him results of the sale?
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A. You will recall that in letters already introduced in evidence prior to this tin1et that the bank asked Scott & Stringfello'v to keep Logan constantly advised, and if you will refer to the· letter of. V\T. S. Robertson on the date of l\fay 20, .to
R. L. Harris, he was advised of this sale. I do not recall
whether by letter at that time, whether or not we advised him.
Q. In the latter part of this letter of April 8, 1932, from
you to R. L. Harris, you state : ''During the year 1931 our
income tax report to the government showed a loss of something like $17,000.00 in the estate." Is that the loss that
took place in the account with Scott & Stringfellow?
.A.. Yes, I presume so. But the figures given in that letter
'vere only estimates.
Q. I notice in that same letter the sentence: "It is certainly Yery unfortunate indeed that these stocks 'vere not sold
at the time of your fathe1· 's death." Do· you still concur in
that opinion?
A. The bank has always taken that position; that the estate
should have been closed out at the beginning.
By 1\tir. Gravatt: ~Ir. Booker, let me save a little time. Do
you have a copy of that income tax return in your filesthat was referred to in that letter?
Witness : I think so.
By Mr. Gravatt: I hate to call for so much. You can get
it later.
'Vitness: Yes.

Q. I called your attention yesterday to the fact that the
first clause in the will after the one dealing with the burial
of the decedent and funeral expenses, directs the executor
to pay all of the just debts of the decedent as soon as that
might be ·conveniently done. I will ask you if you paid out
any of the bequests mentioned in the will before paying the
debts¥
.
A. A few minor bequests were paid upon the advice of not
only R. L. Harris and A. E. Harris, but the other boys insisted that those people were mighty close to Captain Harris
and it was their judgment that they should be paid immediately as one in particular was in need of any money
that 1night be coming to him.
Q. You recognized, however, that in paying legacies before
paying the debts, you would not be carrying out
page 150 ~ the will of your decedent, did you not?
A. At the time the boys asked me to pay these

0
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small legacies it w·as apparent that the estate had enough to
pay the debts.
Q. I hand you letter dated November 19, 1932, written by
vou to ..R. L. Harris, in which you state that when you make
your report of the estate of your father to the Commissioner
of Accounts, you have to file a paper authorizing the payments n1ade to certain of the legatees, and stating that you
'had prepared a paper and were enclosing it for his signature.
I will ask you if you ever secured tl1e paper referred to ·with
the signatures of the heirs 1
A. No, they refused to sign it.
Q. I will as·k you to file the letter of November 19, 1932, just
referred to as a part of your testilnony and mark it Exhibit
No. 37.
(Which said letter is introduced in evidence and is herewith filed, marked "Exhibit J. A. Booker's testimony, #37".
l\L H.)
I notice at the foot of this letter son1e figures opposite certain names. Did you put those figures on that letter before
mailing it to 1\lr. Harris 1 ·
A. No, sir.
Q. Do you lmo\v anything· about the figures~
A. I know that they were made, or apparently made, in
R.. L. Harris' handwriting· and have reference to the bequests
mentioned in Captain's will.
Q. N o,v, are they the bequests that you are requesting authority to pay?
A. Yes, sir.
•
Q. Had you paid those bequests at the time· you wrote that
letter?
A. We had already paid them upon the advice of the boys.
Q. I notice those bequests aggregate three thousand dollars. So, then, you l1ad paid $3,000.00 in bequests when this
letter was written, hadn't you?
·
A. Yes, sir. We were urged to pay those bequests, most of
them being of some old friends that Captain wanted to remeinber, and one in particular I remember to a young man
who was at that time in very destitute circun1stances, and
had lost his job, and most of the boys 'vanted them paid immediat~ly, but after paying them, both at their request and
you might say insistence, and when trouble developed in the
account, then they refused to sign the paper authorizing
what they had advised us to do.
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Q. So, although the 'viii directed you to pay
the debts first, upon the verbal authority of the
heirs, you state that you disregarded the will and
bequests before paying debts~
vVe did that upon their suggestion and advice.
And they afterwards repudiated the advice 'vhich you
they had given you?
If by refusing to sign the paper is within that meaning,

page 151
paid
A.
Q.
said
· A.
yes.

~

Q. Could you 'vithout too much trouble give me the dates
upon which you paid those legacies?
A. On July 1, 1931.
Q. Did you pay any other bequests?
A. I don't recall any.
Q. Paragraph 3 of the 'vill reads as follows:
"I give and bequeath unto my son, A. Epes Harris, all of
his notes, or such of the same or such balance as may be
due thereon a.t the date of my death, provided I have not
already cancelled said notes during my lifetime by giving the
same to him, or otherwise, which notes were given by him to
me, for the purchase price of my residence and lot on High
Street in said town of Blackstone, heretofore sold and conveyed to him by me, and are· secured by a deed of trust thereon; intending and meaning hereby to release hin1 of any and
all liability and accountability to my estate thereon; provided
that he shall allow me to use and occupy the rooms in said
residence now used and occupied by me therein, and that he
shall furnish and provide for me board therein, during the
remainder of my life, as he has heretofore clone since he purchased said property from me, and in consideration whereof
and upon which condition I hereby make this bequest andrelease to him."
Did you know that Captain Harris continued to occupy the
rooms in his residenee. that were used by him on the date
he wrote the 'vill up to the date of his death, and that Epes
!farris continued up to that time to provide him with board
therein as he had done theretofore?

_ By ~fr. Gravatt: What is the date of the will?
By 1fr. Allen: The seconcl·day of April, 1930; the codic.il is
April 7.

.A.. His will was written only about a month prior to his
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death and I am of the opinion that he was living in the homeplace.
By Mr. Gravatt: Do you kno'v how long he was in Richmond before his death?
Witness : One month.
;

page 152 ~

Q. Captain Harris states in his will, which bears
date of the second day of April, 1930, with a
codicil under date of April 7, 1930, that Epes Harris had
up to that tin1e permitted him to use the rooms and provided
him with board therein, and he states further that if Epes
continued to do that, he should have the property and the
notes should be handed him. My question is, do you kno'v
whether or not Epes continued to carry out this provision of
the will 7
A. No, sir.
Q. Was any question ever raised before you as executor
as to whether or not Epes Harris had carried out this provision and ·was "therefore entitled to that property?
A. I don't think it ever was.
Q. Did you have any doubt in your own mind as to whether
or not he had carried out that provision 7
A. I don't know that I did.
Q. If you did have a doubt, you realized that it was your
privilege and your duty to have the court resolve the doubt
and instruct you, did you not 1
A. Probably so, but he was not confined in the home but
very little after the date of his will, and there was no occasion
for me to inquire.
Q. If you did not have any doubt as to 'vhether Epes complied with the provisions of the will and was thus entitled to
the property, then it was your duty to carry out the provisions of the 'vill, was it not?
A. Mter all debts and everything had been paid for which
the estate might be involved.
.
Q. But, if Captain Harris had made a contract with Epes,
as he states in the will, and Epes had complied with the
contract, did you not realize that he was entitled to the property under the contract~
By ~£r. Gravatt: The question is objected to, first, because
there is no evidence in this case up to this time that Captain
Harris had made any such contract beyond the legal construction of the will; second, the question calls for a legal
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opinion, and, therefore, is clearly irrelevant and immateriai,
and a needless encmnbering of the record to try to corripel
this 'vitness to construe these legal papers and pass upon the
legal questions which the court has to decide.
page 153 ~

Q. Captain I-tarris states· in his 'viii that he
has given this property and the notes to Epes,
provided that Epes allows him to use and occupy the rooms
and furnishes him with board therein during the remainder
of his life. Now, as I understand you, you have no doubt
in your own mind as to whether Epes had done those two
things, had you?
A. I said that it is hardly presumed that he furnished him
board when he was in the hospital almost continuously after
the date of that will.
Q. Well,.which position to you take? That Epes had complied with these provisions of the will so as to entitle him
to the property, or had no.t complied with them?
By 1\{r. Gravatt: The question is objected to because it is
immaterial to the issues in this case 'vhat position this witness takes. By taking either position, he could not affect
the vested rights of ~Ir. Epes Harris, his brothers and sister,
the creditors of the estate and others interested.
A. I did not know that Captain ever had any contract
with Epes for his care and support, but presume that he
would willing·Iy have furnished it.
Q. You became familiar with this provision in the will after
you were appointed executor, didn't you 1
A. In a general way.
Q. Now,. I ask you, again, which position did you take?
That Epes had in fact furnished the roon1 and board, as mentioned in the will, or that he l1ad not?
A. I had presun1ed that he had furnished hhn ·with room
and board.
Q. When you qualified you knew that it was your duty,
of course, to carry out the v;rill?
A. Yes.
Q. And there 'vas not sufficient question in your mind as to
whether Epes Harris had in fact complied with that provision
of the will to require you to go to court and seek the advice
and guidance of the court, and therefore, you did not follo'v
that course. That is true, isn't it?
A. The question of the delivery of the notes to Epes wa.s
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never presented to us by hin1 and we considered them a bona
fide asset of the estate.
Q. I have not asked you what you thought about the
notes. I am asking you now about the question of fact as
to 'vhether you were of the opinion that Epes
page 154 ~ Harris had in fact met these two conditions of the
willY
A. I presume that he had.
Q. So, you were not bothered as to that question of fact,
were you?
A. No.
Q. Now, if the estate had panned out all right and it had
not sustained the loss in the stock market and you had had
ample funds to pay all the debts, no question 'vould ever
have been raised about that provision of the will, would it¥
A. Probably not.
Q. Yesterday you referred to a letter dated June 2, 1934,
from A. E. Harris to you with reference to the $4,000.00
notes evidencing the purchase price of the property mentioned in Paragraph 3 of the "\vill. You also referred to your
reply to that letter under date of June 5. Mr. Harris, in his
letter, states that if the hank is not willing to handle a personal loan for him for smne three thousand dollars to enable
him .to pay his personal indebtedness to the bank, it will be
necessary that th~ bank deliver to him the notes mentioned
in this paragraph of the will, so that the deed of trust n1ight
be released and he might borrow money elsewhere, and you
replied that it was beyond the power of the executor to
deliver. the notes "Tithout the authority and protection of a
court order. If you were of that opinion on June 5, 1934,
how do you reconcile that with the opinion which you expressed a few minutes ago that you had no doubt about the
fact that Epes Harris had complied 'vith the provisions of
that cla us.e of the will Y
A. I don't see where that has anything to do with it. To
be perfectly frank, I expected that the bank would maintain
the position that the notes were among the assets of the
estate. They were not asked for at the time of our qualification. They were appraised as such and never until that
day on June ~' were they eve·r requested by letter to be delivered to him.
Q. Is it your idea. that an executor has to be requested and
demanded as to carrying out the provisions of a will¥

I
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A. I don't think there was ever any question prior to that
time.
Q. If you were satisfied that Epes Harris had complied
with those two provisions and the agreement, and you felt
that you were without authority to comply with the pro.:.
visions of the will or did not understand the provisions of the
'vill, why have you, even up to the institution of this suit,
failed to avail yourself of your privilege and right to go to
the Circuit Court of N ottowa.y County and ask the court to ·
construe· that provision of the will so that you can go ahead
and carry out the will?
A. It has been in process since' the date of that agreement.
Q. No court proceeding has been in process Y
page 155 ~ A. We started it a year or so ago.
Q. My question rela.tes to the period immediately following Captain Harris' death and long before
any controversy arose between the bank and the heirs with
reference to the administration of this estate. If you did
not understand that provision and did not know what to do
under it, I am asking you why you did no~ then follow the
simple course which the la'v gave you, and apply to the
·judge for directions as to what you should do about that paragraph?
A. I did not know that was the necessary course to proceed.
Q. Then, as a matter of fact, you had no real difficulty with
that clause because you 'vere satisfied that Epes Harris had
con1plied with the provisions mentioned in the clause?
A. I don't know that we were satisfied· at all. We considered that an asset of the estate, and as previously stated,
appraised it as such. We were never notified to the contrary by Mr. Epes Harris.
Q. If Epes Harris complied 'vith those two provisions of
the will, did you understand the plain interpretation to mean
that he was entitled to the property and a cancellation of
the notes?
A. After the debts were paid,. yes.
Q. You -considered that paragraph then on a par with
other bequests, is that right Y
A. I reckon so.
Q. You did not think he was entitled to the cancellation
of the notes and the property, as stated in the will, in consideration of the board and lodging furnished Y
A. I don't know that there was ever anv contract to that
effect.
"'
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Q. You qualified and accepted the trust under this will
and undertook to carry out the terms of the will in accordance with the duties devolving upon you, and I am trying to
:find out 'vhat you understood to be your duty with reference
to that clause. You either understood what your duty 1vas or
you did not understand it. If you understood what your duty
was, you should have performed it, and if y9u did not understand what your duty \vas, you should have sought the
advice of the court and the protection of a court order. I
am asking you, did you understand what your duty 'vas under
. that clause i

By ~ir. Gravatt: Counsel for· the executor inquires of the
attorney if he is lecturing the witness de officiis, or conducting an examination.
·
By ~ir ....~lien: Counsel replied that the prefapage 156 ~ tory ren1arks were not in the nature of a lecture,
but of an explanation so that the witness could
clearly understand and would not evade a direct answer to
the question.

A. I understood it to be our duty to hold all the assets
until the debts were paid, and acting upon the advice and
counsel of A. E. Harris and R. L. Harris, and n1aybe several of the boys, this 1nay have been varied insofar as the
F:n1all legacies heretofore testified to were concerned.
Q. Well, now .you state that you acted upon the advice of
the heirs, isn't it a fact that every single one of the heirs
urged and advi~?ed you to con1ply with this clause of the
will and cancel the notes so that Epcs Harris 1night retain
the home?
A. I don't think so. There is nothing in the way of writing fron1 any sing·le one to substantiate any such request.
Q. You have testified that Epes Harris and Logan Harris
were appointed to advise with you. Did they advise you not
to cancel these notes and deliver them to Epes llarris ~
A. rN o, nor did they advise us to cancel then1.
Q. mpes I--Iarris n1acle the dentand of you on .June 2, 1934,
in a letter written to )"OU, did he not 1
'
A. That was after the controversy and this litigation here.
Q. Did yon ever give that paragraph of the will any seriC>us thought at all f ·
A. A good deal of thoug·ht.
Q. And though you were satisfied that Epes had in fact
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met the requirements by furnishing the room and boai·d, you
never tendered hin1 the notes or suggested any n1eans by
which the property 111ight be cleared of the deed of trustY
A. No, because the estate was always insolvent, and in 'tlebt,
and we had never been requested by any one of the legatees
to deliver up the notes.
Q. You did skip over clause 2 and clause 3 of the will and
pay $3,000.00 under subsequent clauses of the will to legatees, didn't you~
A. \Ve did that upon the advice and urgent request of the
interested beneficiaries and then too, the amount involving
the s1nall legacies covering so1ue five or six people, was quite
different fron1 a n1atter of some $16,000.00.
page 157 ~ Q. You stated in Paragraph 4 of this letter of
. June 5 to l\fr. A. E. I-Iarris, that the executor denies that the notes have been satisfied in full or otherwise.
Did you mean there to deny that Epes Harris had furnished
the board and the roo1n in aceordance with the provisions
of Paragraph 3 of the will?
A. No, but I think the record shows that he has not paid
his notes.
·
Q. If he had furnished the board and the ro01n, as provided for, the will says the notes should be cancelled and not
paid 1 In other words, he was to pay the notes by furnishing
the board and the ro01u, was he not?
Bv l\Ir. Gravatt: Counsel for the executor calls attention
to the fact that this question has been asked in practically
the sa1ne form son1ething· like fifteen tin1es in the last hour
and objects to a repetition of the same question.
A. The bank has never considered that the obligation was
paid.
Q. Did you understand from this clause that the notes were
to be cancelled in case Epes I-Iarris furnished the roo1n and
hoar~d as provided for in the will?
A. "'\i'\Then all the debts '\vere paid, yes.
· Q. \Veil, excluding· that passage about all debts, because
that applies to every other bequest and every provision of
the will, what would you have to say?
A. I would considc1· that we would certainly hold the notes
secured by the deed of trust, as appraised, and not deliver
thern up until all of the other provisions in the will had been
met and obligations settled.
Q. That is what you understand notwithstanding· Para-
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graph 3 is the flrst paragraph in the will after the one directing you to pay the debts~
A. Yes.
Q. ·So, then, you say to the court that notwithstanding the
fact that Epes Harris in your opinion had complied with the
provisions of that clause by furnishjng the board and the
room, you were nevertheless not authorized to cancel the
notes and deliver thcn1 until every other bequest in the will
had been paid, is that right?
A. And the debts likewise.
Q. I am leaving debts out for the present.

By :Nir. Gravatt:

The witness is not leaving them out.

It is understood that no bequests can be legally paid until
debts are paid. So, now, assuming all debts are
page 158 ~ paid, or leaving thern out of consideration,
was it your understanding· that even though Epes
Harris had complied with the provisions of Parag-raph 3 of
the. will by furnishing- the room and board therein provided,
he was nevertheless not entitled to the cancellation of the
notes until all other bequests l1ad been paid!
A. That paper waR prepared for us by ~Ir. Allan Epes,
and we asked him to interpret that viewpoint, he having written it, and he did not advise us to release those notes until
all" accounts and obligations of every nature and kind were
settled in full.
Q. That was proper advice with reference to the accounts
and obligations, but assuming all accounts and obligations
had been paid, I am asking you, and would like for you to
answer the question, if you still Ray that you did not consider
that Epes was not entitled to the cancellation of the notes
until all the other bequests had been paid 1
By Mr. Gravatt: The question is objected to because it
is unfair and an improper inquiry and is based upon a set
of conditions which did not exist and do not now exist. The
record shows that 1\Ir. A. E. Harris owes the estate himself
the amount of the Scott & Stringfellow account, and the fluestion cannot and should not be put to this witness, except the
answer be predicated upon the conditions which actually existed, namely, the payment of the debts, and to answer it
brin~s up a moot condition which can shed no light on the
inquiry and in no way aid the court.
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A. After all debts would have been paid, we would consider
to be our duty to have returned the notes to Epes. That
1s the only way I know how to answer the question.
· Q. You did consider debts in the case here because you departed from that theory of paying all debts first and paying.
legacies or bequests afterwards, didn't you?
~t

By lVIr. Gravatt: The question is objected to because it
amounts to nothing 1nore than a colloquy or controversy between counsel and the witness. It is utterly immaterial and
bas no bearing· upon the issues in the case, and is a needless
waste of time to pursue such an inquiry.
You state further in your letter of June 5, in the third
paragraph: "The executor denies that ft has the power or
authority to release the said deed of trust.'' D.id you feel
tha.t way about the Inatter from the first f
A. I alwflys have taken that position.
Q. If you have ahvays taken the position that the executor
did not have the power or authority to release the
page 159 ~ deed of trust when the provision in the will directed you to cancel the notes under certain conditions, why did you not, after qualifying, seek the guidance
of the court with reference to your authority?
A. VVe sought the' advice of the attorney for the bank. He
advised us against the release, and stated that they could not
be released until all debts were paid.
,
Q. But the attorney could not give you any authority and
could not detract from any you had; the court could only
g·ive you that which you said you did not have, and in view
of that opinion which you say you held from the first, I ask
you why did you not, in the interest of the speedy administration of this estate, apply to the court to tell you what your
power and authority was, so that 1\ir. Epes Harris would not
have been en1barrassed, or these heirs, in the premises 7

: I

By ~fr. Gravatt: Counsel for the executor objects to the
question for the reason that it asks the witness why the executor did not do the work of folly counsel has just stated, that
until the debts were paid, nothing could be released, and then
asks the witness in the face of the admission that the debts·
have not yet been paid, 'why he did not ask the court to grant
him authority to do an hnpossible thing, and requests counsel
to refrain fron1 a needless encumbering- of the recor~ with
such questions which can accomplish nothing and aid no
one.

I
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A. The question was never raised and no dmnand was
made upon us for the notes, und we had no occasion to question our right in holding· the notes.
Q. In the fourth paragraph of that letter of June 5, you
state that the executor would be glad to co-operate in a proper
proceeding to have your alleged title to these notes deterniined and will act to speed the trial of such an issue, etc. 'Vhy
did you 'vish to put that burden upon smneon<:' elf.;p rather
than institute the proper proceeding yourself, it being your
duty to achninister the estate t
A.. \Ve were anxious to settle at all tinws that would be
satisfactory to all parties concerned, and I think it has been
the disposition of the bank fron1 the beginning down to the
present thne.
Q. But you never did until the institution of these proceedings, institute any proceeding to define the power and
authority or to have the court gqide you in a speedy achninistratiou of the estate, did you l
A. No, because our relations had at that thne become
strained and the family and l\ir. Harris in particular, were
seeking the advice of all the attorneys in the county as well
as outside possibly.
page 160 ~
Q. With reference to the 200 shares of bank
stock, I believe that stock was appraised at $9,000.00. Since that tirne have there been any pt'oceedings to
reduce the par value of that stock 1
it. There was in 1H34, approxhnately in 1\iay.
Q. You went through son1e reorganization proceedings by
'vhich the par value of that stock was split in half, didn't
yout
A. It was reduced front $25.00 to $12.50.
Q. The par value of the stock at the date of the appraisal
was $25.00, and it appears to have been appraised at $45.00
per share, $20.00 above par. After your reorganization, the
par value was $12.50 per share. \Vhat would you appraise it
at after the reorganization 1
A. At any price you might say, ranging fron1 $10.00 to
$15.00.

.

Q. Did you n1ake any effort to sell that stock during the
first six n1onths after Captain Harris' death?
A. There was no use 1naking· any effort; at that thue there
was absolutely no market for the stock.
Q. I lUn asidng you if you 1nade any effort to sell it.
A. vVe made inquiries as to selling our stock and the stock
of the Bank of Crewe, and they also advised that there was
no market for that stock.
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Q. Did you list the stock with any stock brokers or adverit in any papers or bank journal or anything of the
lnnd1
·
A. No, sir, none of those brokers would have been interested.
Q. Did you write any letters to various bankers and brokers
or dealers in stock of that character1
A. I did not.
Q. And you did not advertise in any journal or any kind of
paperf
A. No, sir.
Q. Did you make any effort to sell that stock among your
own stockholders and directors~
A. Yve talked about it at the Board, but none of the Board
were willing to buy it.
Q. So from the thne Captain Harris died up until the reduction of the par value, you made no efforts to sell the
stock?
A. Efforts wel'e Inacle, as I told you, but there was absolutely no n1arket or sale for it. It was taken up before the
Directors and the Directors did not want to buy
page 161 ~ any of it.
Q. vV ere they the only efforts Inade 1
A. They would 1.1aturally be n1ore interested in the purchase than any other party.
Q. In fact you rather shrank fron1 advertising· the bank .
stock for sale, did you not!
A. No.
Q. You knew that it was your duty to liquidate the estate
and sell its assets. flo'v could you find out whether there was
any n1arket value for the stock without in some public way
offering it for sale?
A. l\ir. Allen, anybody that wants to buy bank stock in a
sn1all town usuallv comes to the bank in which the stock is
to be issued and ntakes inquiry as to the purchase and sale
of the stock, and during that pm;iod which you are questioning- 1nc about, thei:·e were nuJnbers of people cmning- to me
asl\ing- nw to sell their stock rather than to buy it, and as
introduced in the testimony on yesterday, quite a nun1ber of
our stockholders ·were scared to death and wanted to dispose
of their stock and there was, therefore, no purchasers.
Q. You, of course, did not try to sell any stock for any of
you1· own stockholders when you had, as Executor, the stock
of this estate to sell?
A. I am under the impression that there was some stock
t~se

234

Supreme Court of Appeals of Virginia

J. A~ Booker.
acquired about that tin1e by the Bank of Lunenburg, and I
an1 under the in1pression that Scott Irby, its president, asked
n1e to try to sell that particular stock an1ong· our friends, and
I am under the in1pression that I infonned him that we held
200 shares for an estate which we were first interested in,
and which we could not dispose of, and I did not feel like
1naking any effort to dispose of any stock that his bank n1ight
own.
Q. Epes Harris and Logan Harris did not advise you not
to sell that stock, did they~
A. No.
Q. They did not advise you not to advertise it for sale,

did they~
A. No.
Q. You don't know what you might have been offered had
you offered the stock through the proper n1ethods, do you?
A. I have sense enoug·h to know there was absolutely no
market for this or any other bank stock around that time,
and will give you to illustrate n1y point about that tin1e, there
is correspondence in these files to sho'v that two of the best
banks in Ricl11nond 'vere selling constantly below par in each
instance. These stocks, if you are fan1iliar with
page 162 ~ then1, were obviously withdrawn from the broker's
hands and very shortly thereafter their listings
were never quoted, and I cion 't think they are quoted today
in any broker's advertisement.
Q. Strictly speaking, there never has been any market for
stocks for countrx banks, and about the only sale of such
stock is sales that are made in the section where the banks
are located, isn't that right?
A. That is true.
Q. It is not a listed stock, is it?
A. No.
Q. And the only markets to refer to are the local markets

and sales a1nong- local people. in the sections where the banks
are located?
A. That is true, and usually among the friends of the
stockholders and directors of the bank.
Q. And if you don't advertise in local papers or in some
way circularize among· the people by letter, or otherwise,. in
the section where the bank is located, there is no way for them
to even know the stock is for sale, is there~
A. That is true, but it has been our experience that anvbody offering- stock for sale, it had to be taken by the stockholders and directors in the bank if sold at all.

I

I

I
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is recalled to the stand. for the purpose of further
cross examination by IV[r. Allen:

page 163

~

Q. 1'Ir. Booker, in reference to Exhibit 16, comprising an
account of the executory transactions, I notice at the end
of the account of the receipts you have an item, December 6,
1934, overdraft $464.78. I suppose that simply is to balance
with your disbursements?
A. That is rig·ht.
Q. Since that date, have you collected anything to wipe out
that overdraft, since December 6, 1934'
A. That statmnent was pre1~ared at the joint request ..of
Mr. If. H. V\Tatson and ~ir. Gravatt for the purpose of making a settle1nent with· the Commissioner of Accounts, and
since that tiln.e there have been a few dividends and other
funds to con1e into the estate, but upon the· advice of our
counsel, were not included in that statement due to the fact
that the basis of settlement was of that particular time and
has reference to that particular account.
Q. Could you give us, roughly speaking·, the total amount
of the collections since that time~
A. $270.85.
Q. Docs that stand unapplied?
.
A. Unapplied and in a special account.
page 164 } Q. Mr. Booker, will you give me a statement of
the obligations of the estate which have not been
paid, including b0th direct and indirect, hut not seg-regating
then1?
A. According to statem~nts made and calculated June 11~
1934, it amounted to $9,029.91, which included the individual
obligations of A. E. Harris.
Q. \Vas the estate endorser on those individual obligations?
A. The estate was not endorser on the individual obligations for the full amount, although son1e of these notes were
partly endorsed by the estate. (To stenographer)-Leave
out "partly", please.
Q. In eliminating that "partly'' of Epes Harris' individual indebtedness that did bear the endorsement of Captain llarris, could you give us the liabilities of the estate?
A. According to n1y recollection and records, I am under
the impression that Epes' obligation was approximately $3,000.00 ~ the balance were obligations of the estate.
·
·
Q. So, then, speaking· in round numbers, the unpaid debts
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of the estate anwunted to approxhnately $6,000.00. Is that
right'?
A. Yes, sir.
Q. 1\{r. Booker, have you a copy in your file of a letter
dated :.March 17, 1931, signed by you and addressed to 1\l:r.
R. L. Harris 1 If so, I wish you would please file it as a part
of your depositions 1
•
(Which copy of said letter is produced by witness and is
herewith filed, 1narked ''Exhibit J. A. Booker's testinwny,
#38''. ThL H.)
~Ir. Booker, I hand you what purports to be a carbon copy
of a letter written by Hunter '\Vatson to Allan Epes under
date of Septetnber :2:3, 1933, with reference to neg-otiations
concerning the proposed settlmnent between Epcs I-Ian·is and
the Executor. I will ask vou to look at it ancl·tell me whether
or not you have a copy of that letter in your files.
·
A. I do not recall that letter being ever placed with us, nor
do I recall ever seeing the letter before.
Q. Allan Epes, you stated yesterday, was representing the
bank, wasn't he f
A. Yes.
Q. This letter appears to have been written by 1\{r. '\Vatson
to 1\!Ir. Allan Epes concerning a suggested settlen1ent between
the bank as Executor, and Epes Harris. It bears date of
September 23, 1933. Do you recall any correspondence before that date with reference to any proposed
page 165 ~ settletnent ~
·
.
A. As far as I can recall there was no correspondence, but a settle1nent had been suggested prior to that
_time and the paper was drawn up by Allan Epes on or about
the first of April, 1933, for the purpose of having the legatees sign over their interest to 1.\.. E. I-Iarris in order that
l\!Ir. '\Vatson 's neg-otiations ·with our attorney could be carried
out, according to my recollection.
Q. You testified that the heirs refused to sign that agreement, and, of course, that sugg-ested cotnpronlise fell through¥
A. It did. ·
Q. The letter of Septcn1ber 23, 1933, a copy of which is before tne, apparently written by ~ir. \Vatson to Allan Epes,
reads as follows: ''I have gone over 'vith Epes !farris the
proposition suhn1itted by the Citizens Bank & Trust Cotnpany
for him to take over the ren1aining- assets of bis father's estate and asstune the indebtedness of the estate, together with
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a note of Logan !farris due the bank for $1,500.00. The actual
indebtedness of the estate, as I understand the statement
submitted, would be $5,324.95, and the individual indebtedness
of Epes IIarris is $3,170.98 which would make his total liability, if the assets were worth nothing, $8,495·.93.
In view of this, I think it would be best for Epes to let the
assets of the estate be sold by the Executor and applied on
the indebtedness, and his liability, if any, detern1ined. To
accept your proposition would necessitate his carrying a loan
of something over $10,000.00, which he is not in position to
handle.
I do not wish to be understood, however, as ad1nitting that
if the estate is not able to pay off its indebtedness fron1 the
sale of its assets that Epes Harris will assume the deficiency,
although the paper he signed as of ~fay 27th might make him
liablQ for the loss, if any, sustained."
Are the figures used in that letter approximately correct
as of that date as well as you can remen1her¥
.A. Yes, sir.
By l\J:r. Gravatt: Counsel for the executor and for the
bank call for all correspondence in the file of counsel for
A. E. Harris between ~lr. Allan Epes and ~Ir. H. H. \Vatson
in the year 1933, in reference to any and all attempts to settle
the controversy between :Mr. H:arris and the Executor if the
copy of the letter just read is to re1nain as a part of the evidence.
By lVIr. Allen: Counsel for the heirs states that he is going to present all correspondence in his possession or to which
he ha3 had access.

Q. Does the letter of September 23, 1933, which I have
read, relate, according to your recollection, to the
page 166 ~ unsigned agremnent nmrkecl "Exhibit No. 15", or
to any other agreen1ent ¥
•
A. As stated before, I do not recall ever having seen the
letter, but I mn under the iinpression that it was no doubt
relative to the staten1ent n1ade approximately about that tin1e
as there were rnany negotiations between the bank, the bank's
attorney, 1\Il'. I-Iarris and :Mr. Harris' attorney fron1 that tin1e
on.
Q. The unsigned agreen1ent bears date of the first day of
April, 19:38. Can you state whether or not the letter of September 23, 1933, 'yas concerning that agreement or negotiations relating· to that agTemnent~

'.
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A. It was no donut referring- to the neg·otiations incident
to this paper that was drawn up on April 1.
Q. Ilave you in your .file a letter dated January 24, 1934,
from you to 1\:fr. .A. E. Ilarris 1
A. I have that copy.
Q. Will you file that as a part of your testimony, marking
the san1e Ji}.xhibit No. 39 f
A. Yes.
(1Vhich copy of said letter is introduced in evidence and
is herewith filed, 1narked ''Exhibit J. A.. Booker's testimony,
#39". ~I. H.)

Q. In this letter you state that l\fr. Epes Harris was making an application to the flon1e Loan Bank for a loan. Were
you aware of the fact that he was endeavoring to get a loan
fron1 the Home Owners Loan Corporation 1
A. l-Ie had previously told 1ne either in person, or transInitted to 1ne by l\ir. Allan Epes, that he expected to enter negotiations with the IIon1e Owners Loan Bank for the purpose of paying· his indebiedness.
Q. You n1ean his personal indebtedness to the bank~
A. I mn under that i1nprcssion.
Q. In your letter of February 3, 1934, to l\Ir. A. E. Harris,
you state that you went to see Allan Epes, and that he advised you that the Home Loan Bank had refused to consider
Epes Harris' application, and that he, Allan Epes, did not
think the prospects were very bright for obtaining a loan.
Does that refresh your 1nemory as to the negotiations for the
loan fron1 the IIon1e Owners Loan Corporation 1
A. I knew that Epes I-Iarris or Allan E.pes had told me
that application had been made and much of our dealings
were throug·h Allan Epes and in a general way I am fairly
familiar with what was transpiring· about that time.
Q. In the lett.er of ,June 2, 1934, from Epes Harris to you,
already filed in evidence, he states that he wishes to take care
of his individual obligations and that he would give a deed of
trust on his real estate, his Blackstone property,
page 167 ~ to take up the notes owing by him to the bank aggregating the eum of $3,170.98. . He states that if
the bank is not willing to handle the loan he can arrange to
borrow the monev elsewhere, but it will be necessary for the
bank as executor" to deliver to him the four notes now in its
hands and to release the deed of trust. I understand that
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you did not acquiesce in that suggestion from Epes Hai·ris,
did you1
A. Our letter in reply fully sets forth the fact that we did
not acquiesce and our reasons were contained therein.
Q. You refer to your letter of Juno 5, 1934, already introduced in evidence, do you not f
A. 1res, sir.
.
Q. You filed a paper in evidence in your last testimony
headed suggested settlen1ent of the estate of J. 1\L Harris as
of J\!Iay 11, 1934. That statement bears no date on its face.
Is that the claim that was n1acle the basis of the settlen1ent
which you say was reached about December 8 or 10, 1934?
A. The agreement was reached and the settlement effected
on or about the 8th day of June, but 1\ir. Watson, Mr. Harris'
attorney, at that time, asked us to delay the proceedings that
we had already then instituted until a paper could be prepared froni the leg·atees in order to carry out this settlement.
This suggested settlmuent was accepted and reduced to writing on about December 10.
Q. Of course, it was understood that that settlement could
not be carried out in the absence of a deed of release from
the heirs of the estate to Epes Harris, wasn't it?
A. It was understood in order to carry out that agreement
that the heirs would sign over all interest in the estate to
A. E. Harris, 'vhich paper was being prepared by 1\ir. Watson and was naturally delayed for so1ne while and was not
con1pleted for delivery until on or about December 10.
Q. But in the agremnent, of course, it was understood that
the bank could not enter and finally consummate the agreement without the execution and delivery of this deed from
the heirs to Epes Harris 1
By 1\rfr. Gravatt: Counsel for the executor and for the
bank calls attention of the court and counsel for 1vir. Harris
to the fact that on this part of the evidence he is rnaldng l\1:r.
Booker his own witness. lie has no right to lead him and he
is bound by his answers.
A. The bank understood, of course, that it would be necessary for the heirs to release their rights in the estate or rather
assign the1n over to A. E. Harris, and at. the time the agreeJuent was being reduced to writing, 1vir. Harris produced the
paper stating- that the heirs had understood this or consented
·
thereto.

.r-

240

Supreme Court of Appeals of Virginia
J.lir. J. A. Booker. .
~

Q. Do you know whether or not, when the heirs
signed the paper or deed assigning their interest
in the estate to Epes Harris, that they had before then1 the
·final draft of the agreenwnt between the bank and Epes Harris¥
A. I don't know whether they had it or not. We presumed
that A. E. Harris and his attorney were keeping- th01n advised of the negotiations.
Q. "\Vith reference to the letter of J nne 30, 1934, fron1 H.
H. Watson to ~Ir. Gravatt, I notice this staten1ent:
page 168

''I think as to the cost attending- the necessary proceedings
in court to put into effect the settlen1ent agreed upon should
be borne equally by the partie8, as this would be for the lllUtual benefit and protection of the Executor and Epes Harris.
I do not think, however, that this cost will be much and we
ought to be able to reach an agremnent satisfactory to our
clients. I will be glad to meet with you ~Ionday or Tuesday
and agree upon the necessary procedure to get the whole
matter before the court.
The Hon1e Ow·ners Loan Corporation is going· to require
the court to declare that an equitable lien existed against the
residence and property of Captain Harris for the mnount of
Epes Harris' indebtedness to the estate and bank, by reason
of the notes of Epes Harris held by the Executor and secured
by a deed of trust of record.''
Can you state whether or not the proceeding· there referred
to is one to put throug·h the proper court procedure and g·et
the proper court order in order that Epes Harris Inight procure a loan fron1 the flome Owners Loan Corporation!
A. At the time the agremuent was n1acle before the bank's
Executive Con1mittee, ~1r. \Vatson asked the co-operation of
·the bank in securing a Hon1e Owners loan to which the bank
agreed to lend every aid. But inas1nuch as those letters
passed through our attorney, I could not answer your question with positive meaning.
'
Q. It was not the original idea that· the bank lend Epes
Harris the entire an1ount, was it f
A. It was the original idea of the bank to loan Epes Harris a sufficient an1onnt of 1noney. ~Ir. '\Vatson stated that
his client tnight prefer to bon·ow it from the Hon1e Owners
Loan Corporation, and in wl1ich event the bank agreed to
lend every co-operation and if unsuccessful the bank guaranteed to 1nake the loan itself.
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Q. The so-called agromnent between the bank and Epes
Harris was not put even in attempted fortn until about June,
1934, and your letter of January 24 to Epes Harris refers to
the application for the I-Ionte Owners loan·¥
pag·e 169 ~ A. That was the application that he himself
had rnade-pr~sumed to have made.
Q. And wasn't it discussed an1ong you that he could not
get a liome loan without tho deed of trust securing the four
notes being declared son1e kind of an equitable lien on the
propertyf
A. The bank had always felt son1e doubt about his being
able to get the Hotne Loan and for that reason they agreed
to loan hhn the money thmnselves.
By :Nir. Gravatt: If counsel for lf r. Harris wants to know
the intent of the letter from nir. Watson to l\Ir. Gravatt, he
can easily have it construed by calling lVIr. \Vatson as a witness.

Q. Long before any suggested settlement was entered into,
nauwly, on Septen1ber 2:3, 1983, lV[r. vVatson wrote your attorn~y that l\Ir. Harris could not go into any agreement that
would involve a liability on llis part of approxin1ately ten
thousand dollars, because he could not carry that amount.
That is true, isn't it~
A. That was ~Ir. \Yatson 's O}Jinion apparently from the
letter.
Q. Now, with reference to further negotiations including
correspondence between the bank and 1nyself a.s attorney for
Epes Harris. I believe you :filed all of that correspondence
the other day, excepting a letter bearing date of ~larch 9,
1935, fron1 you to n1e. I 'vill ask you to file that letter and
mark it Exhibit No. 40.
(\Vhich copy of said letter is introduced in evidence, and
is herewith filed, 1narkcd ''Exhibit J. A. Booker's testimony,

#40".

~L

H.)

lVIr. Booker, did you know that on or about the 23rd day
of September, 1925, a cOinmission to ascertain whether or
not J. l\L IIarris, Jr., was an inebriate was held in Blackstone, and that he was adjudged to be an inebriate and sent
to one of the institutions in this state for treatn1ent, but. was
refused because he was a soldier, and then was subsequently
sent to Saint Elizabeth's in W ashington1
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A. I don't recall that he ever was.
Q. Do you know whether or not there was anything in con-

nection with his condition that pron1pted Captain Harris not
to allow hin1 to handle his part of the estate~
page 170 ~ lt. It n1ay have been on account of his habits.
Q. You think that Captain regarded his habits
such as not to properly fit or qualify hhn to handle his part
of the estate~
A. I don't know his exact reason for his making it so, but
it is possible that was his reason. I know that J. ~L Harris,
Jr., at times was, oh, we would say, addicted to drink.
Q. You knew that he would at times drink to excess?
A. Yes, sir.
Q. And Captain Harris, of course, knew that also?
A. Yes, sir.
I have no further questions.
Bv :Nir. Gravatt: ~fr. Allen, I note upon an examination
of the so-called con1n1itn1ent papers of J. 1\I. Harris, Jr.,
which you held in your hand when you examined 1\{r. Booker
and asked him if he knew that ~Ir. J. ~L Harris, Jr., had
been adjudged an inebriate on Septernber 23, 1925, the fol. lowing staten1eut in pen and ink: ''These papers were cancelled & not effective at anv time." Then I notice at the end
of these papers that the name of J. i\L Harris, Sr., is marked
out, and the nan1e of Dr. Charles C. Tucker is marked out,
and the name of Dr. "\V. V . .L\:tkins is marked out, and the
name of J. E. ~icDaniel is marked out. If you expect to use
this paper as a basis of examination of 1\1r. Booker, leaving
the in1pression in the record that young 1\ir. Harris has been
adjudged an inebriate, I ask you to file the paper because it
shows on its face that he was not so adjudged. It is unfair to
the young man for such a statement to go in the record.
By 1\ir. Allen: I will file the paper and it will speak for
itself, but we expect to show· that he was adjudged an inebriate as the paper states, and that when the authorities at
the state institutions refused to receive hin1, the commitment
was cancelled and he was sent to St. Elizabeth's, in Washington, on account of being a soldier.
pag·e 171 r By ~Ir. Gravatt:. The paper is filed, Inarked
"Exhibit No. 41 as a part of the evidence of Mr.
George E. Allen''. ( J\L H.)
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RE-DIRECT EXAl\:IINATION.
By vV. Moncure Gravatt, of counsel for the Citizens Bank &
Trust Co1npany, a corporation, Executor, and in its own
rig·ht:
Q. l\Ir. Booker, there was filed when you testified in chief,
"Exhibit .No. 28", a carbon copy of a letter dated February
7, 1933, addressed to the heirs of Captain Harris. Do you ·
have among your files a letter dated February 22, 1933, from
R. Logan Harris, replying- to Exhibit No. 28, dated February
7, 1933, and if so, please file it.
·
(The witness produces such a letter, which is herewith filed,
marked "Exhibit J. A. Booker's testimony, #42". M. H.)
J\fr. Booker, on cross exan1ination, Mr. Allen asked you a
great 1nany questions with reference to the loan or advance
of $19,000.00 plus by Scott & Stringfellow, secure'd by the
securities belonging to the estate of Captain Harris, which
securities had been in the possession of Scott & Stringfellow
since prior to Captain IIarris' death. Who advanced the idea
of obtaining this advance or loan?. Was it initiated by the
Executor or was it suggested by another, and if anot.her,
please state to the best of your recollection and belief, ·who
first brought up
and .initiated the idea of making this loan?
.
By lVIr. .Allen: Objection upon the ground that this has
been covered in the exan1ination in chief, both direct and
cross.
A. I mn under the impression that there were many conferences held withQ. Under the impression or of the opinion?
A. I am under the in1pression and of the opinion that there
·were many conferences held on and prior to that time or borrowing this $19,000.00 of money, and it was always suggested
by Epes and Log-an that rather than to borrow, that some
other arrangements should be made.
Q. Rather than to what?
A. R.ather than to sell, I mean. And if you refer to our
correspondence with Scott & Stringfellow before the loan was
made, it plainly stated that Epes and Logan with
page 172 ~ the committee and myself had gone over the matter, ,anrl they thought it advisable to make an advance rather than to sell.
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Q. What office, if any, does !\ir. '\Valter S. Robertson hold
·with Scott & Stringfellow 1
A. I a1n of the opinion that he is a Iumnber of the finn
of Scott & Stringfellow.
Q. \i\7here was this gentlmnan born and raised "l
A. At Blackstone.
.
Q. What- ·were the relations between Captain Ifarris and
!Ir. Robertson and Scott & Stringfellow prior to Captain's
death 1
A. It was the very closest ass.ociation and he looked upon
1\fr. Robertson as his financial adviser, talked with hhu frequently over long distance 'phone, s01netinws possibly two
and three times a week, Yisited hhn two or three thnes
n1onthly, and ~Ir. Robertson was thoroughly familiar with the
habits, desires, etc., of Captain, and Captain placed iu1plicit
alter Robertson.
confidence in the judgn1ent of
Q. For how long, l\lr. Booker, h~ve you been connected
·with the Citizens Bank & Trust C01upany J?
A. Since Scpten1ber, 1918.
Q. Prior to that time, were you for any period bank examiner¥
A. For nearly seven years assistant state bank exmniner.
Q. You forn1erly lived at Farmville, I believe 1
A. That is correct.
Q. Did you know Captain Harris before you caine into the
bank?
A. Yes, for a good many years.
Q. Do you know whether or not Captain Harris, for a long
period of his life, dealt in stocks that were listed on the exchange, buying· and selling 1
A. Ever since I became inthnatelv connected with hin1 in
the· bank here, I knew hin1 to be dealing with stocks on the
New York stock n1arket.
Q. What firms in Richmond did he have his transactions
with or through f
A. During that period he had transactions with 1nany of
the brokers-Bryan l{enlp & Company, Fenner & Beane, as
'vell as Scott & Stringfellow, although at the thne of his
death I believe his business connections were ~ntirelv with
Scott & Stringfello\v.
··
page 173 ~
Q. Do you know, or haYe any way of ascertaining-, when he opened this account with Scott &
Stringfellow which remained an active open account at the
time of his death 1
·
A. No, sir, I have no way of ascertaining· it.

"T
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Q. The account as rendered by Scott & Stringfellow should
show that, shouldn't it 1
A. The account rendered by Scott & Stringfellow to the
E:xecutor only covered such period as fron1 the date of his
death and does not, in n1y opinion, go further than that tin1e.
Q. I understand that. \Vhat was the advice of 1vir. 'Valtcr
Robertson whenever you talked with him after Captain Harris' death up until these securities were all finally sold out,
as to whether it was· wise to sell or to hold on, first, as to the
first six nwnths after Captain's death?
A. At the various conferences held with vValter, he was
always of the opinionBy ~Ir. Allen: .Any answer to this question is objected
to because it involves hearsay pure and simple. VValter Robertson is the proper rnan to testify as to the advice he gave.
(Witness continuing answer:)
that the stocks were then at very low· levels, and he stated
on various occasions that infor1nation gathered from statistical bureaus such as Babson's and Standard Statistics,
and others, that they too substantiated his opinion.
Q. Did 1\Ir. Robertson at any time ever advise the Executor
that in his opinion it was wise to sell the securities?
A. I don't recall that he ever advised us to sell anv of
them, except those that were selected at the time of these ·conferences.
Q. Prior to the nwJdng· of the loan from Scott & Stringfellow, did lVJr. R. L. IIarris inform you that he had 1nade
any special arrangerncnt with Scott & Stringfellow, or l\fr.
Walter Robertson, as to the carrying of the loan and takingcare of any necessary margins?
A. ~Ir. liarris told nw over the 'phone on one occasion,
when advising hhn that Scott & Stringfellow were calling·,
that he had made a private arrangen1ent, or special arrang·elnent, with \Valter, which, of course, I doubted.
Q. \Vhat n1attcrs for the estate of Captain Harris, or for
Captain I-Ian·is, did l\fr. Allan Epes have as attorney after
Captain's death!
page 174 ~
A. lie handled the matter of the government's
rcassessn1ent of his 1928 and 1929 income tax returns.
Q. vVas that nmtter pending and active in .Captain's lifetime?
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A. According to n1y recollection, possibly a n1onth or two
before Captain died, he en1ployed .Allan Epes to look after
' this reassessrnent inasrnuch as the govenunent had served
notice for an additional levy for something· like $11,000.00.
Q. Did Allan Epes associate with hitnself any firn1 of accountants in Richn1ond to aid hirn in that rnatter?
A. Yes.
Q. Do you recall the name of the n1an fron1 the firm who
handled this transaction 1
A. It was handled by the firm of Leach, Rindfleisch &
Scott.
Q. Was that $11,000.00 clain1 compromised and settled
after Captain's death~·
A. Yes, sir.
Q. \Vill your statement show the an1ount actually paid?
A. ·The stat~n1ent shows approxin1ately $4,000.00 was paid
as a compronnse.
Q. ~1r. Booker, as I recall, under cross exarnination, you
were asked by ~1:r ..A.llen about negotiations to settle the controversy, ·which negotiations originally were handled by 1\fr.
Allan Epes, attorney for the Executor, and ~Ir. Watson, attorney .for l\1:r. Epes Harris, and Exhibit No. 15 is dated in
April, 1933. Do you know whether those negotiations had
been under way any appreciable length of tin1e prior to April,
1933?
A. I don't kno·w just how long, but through our attorney
and ~Ir. vVatson, they had been going on possibly for some
time.
Q. And those negotiations continued from then up until
the filing of the suit by 1\tir. Allen in 1935?
A. Yes, sir.
Q. 1\tir. Booker, after the agreement of settlement was arrived at in .June, 1934, what did you do with the dividends
from the stock of the Bank of Crewe?
A. Mailed them to ~11-. A. E. !farris according to our understanding· of the agreement.
page 175 ~ Q. In a letter to l\1:r. R. L. Harris, written by
you, a statement was made ·as to determining a
loss of $17,000.00 for income tax purposes. If you are not
able to explain that now, will you please take that letter and
examine the income tax return and be prepared at a subsequent time to explain how that loss was arrived at in that
income tax return~ You will do that, will you not?
A. I will. The loss referred to means the difference in
the price paid by Captain Harris for the stock in his life-
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time and the price for which the stocks were actually sold.
By lVIr. Gravatt: Counsel for the Executor and the _bank
reserves the right to examine J. A. Booker further if, after
reading the evidence already introduced and ev:idence to be in:..
troduced, he finds it necessary to ask him any questions to
supply any omissions.
·
RE-CHOSS EXAlVIIN.AITION.

By George E. Allen, Counsel for said parties:
Q. Mr. Booker, did l\{r. Walter Robertson advise you to
sell the securities and close out the estate in the hands of
Scott & Stringfellow at the tin1e the final sale was made?
A. No.
Q. Could you state without too much trouble the exact
amount of the dividends mailed to E.pes Harris¥
A. There were two dividends, July, 1934, and January of
. 1935, on the Bank of Crewe stock, according to my recollec~
tion, of about nine or ten dollars each.
That is all.
And further this deponent saith not.
Signature waived by consent of counsel.
page 176

~

The deposition of
~.

W. l\IANSO·N, JR.~

taken for Citizens Bank & Trust Co. on the 12th day of June,
] 935, and duly filed herein:
By l\{r. Gravatt:
Q. State your name, ag-e, residence and occupation.
A. Age, 59; occupation, mercantile business; Blackstone,
Virginia ; R. W. l\{anson, Jr.
·
Q. How long have you lived in Blackstone, Mr. Manson?
A. Since 1902.
Q. Do you recall the death of ·Captain J. M. Harris?
A. Yes, sir.
Q. Did you know Captain Harris well from the time you
lived at Blackstone up until his death, May 4, 19·30'
A. Yes, sir.
·
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Q. vVhat is your connection with the Citizens Bank & Trust
Company1
A. Dii·ector.
Q. How long· have you been a director of the Citizens Bank
& Trust Qon1pany?
page 177 ~ A. I could not tell you exactly, but a long time
before they n1ovcu in this building.
Q. That don't tell the court a thing, 1\fr. 1\Ianson.
A. Well, for about fifteen years I suppose.
Q. Arc you on the :mxecutive C01nrnittee of the Bankj?
A. Yes, sir.
Q. vVere you a director during the reghne when Captain
Harris was its president"?
A. Yes, sir.
Q. \Vhat had been the relations between the bank and Captain Harris since you have lived at Blackstone~ \Vere those
relations intiinate and friendly, or were they otherwise"!
A. Very intimate and friendly.
Q. Was Captain Harris a rnan of influence and prominence
in this part of the state;?
A. Yes, _sir.
Q. Was he or not a civic leader at Blackstone and this section of Virginia¥
A. Yes, sir, I think so.
Q. Did the Directors and employees of this bank resvect his
judgment and opinion, and were they influenced by his judgment in detern1ining the course of affairs of the bankt
A. Well, as I say, Captain was a leader in the town and
had influence here \Vith the bank. Of course, when discussions came about, everybody expressed themselves. Things
were decided by vote we might say.
Q. Is it or not a fact that not only the directors and en1ployees of the bank, but likewise many people in this cornmunity held Captain Harris' judgment in high esteem"?
A. Yes, sir.
Q. Do you know whether or not it had been a part of Captain Harris' business to eng·agc in buying· and selling stocks
which were listed on the New York Stock Exchange?
.
A. Yes, it was.
pag·e 178 ~ Q. For how long, do you suppose, previous to
·
his death, was Captain liarris in the habit of buying and selling· such stocks 1
·
A. Well, I don't know. I knew he did that for a g·ood long·
time, because I could hear hin1 talking· about it to his friends
around here. He talked to n1e about it fr01u thne to tiine.
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Q. Do you know whether or not his judg1nent as to what
was good to buy on the exchange, and when was the proper
time to sell stocks quoted on the exchange, was looked upon
with favor and approval by other people in this community
,\~ho dealt in such stocks 'f
A. I know his judgn1ent was considered good by everybody
who talked to hitn along that line.
Q. Nir. l\fanson, aftel' the death of Captain Harris, and it
was learned that he had designated the Citizens Bank & Trust
Company as Executor of his estate, was there a meeting by
the Executive Committee of the bank early in l\fay a fe·w
days after his death, which 1neeting was attended by any of
his children~
A. Yes, sir, there was a n1eeting early in the nlonth,Q. Do you recallA. of lVIay, 1930.
Q. Do you recall which of his sons attended that ctmference
or 1neeting 1
·
A. I don't recall, ~Ir. Gravatt, whether all of then1 were
here or not. I could not say if all were present or not.
Q. Can you state which ones you recall were present?
A. No, sir, I would not like to say; I just don't absolutely
remen1ber that.
Q. \Vas nfr. Epes I-Iarris present 1
A. I think so.
Q. \Vas ~fr. Logan Harris present f
A. As I say, ~fr. Gravatt, I can't recall that because it was
right in the beginning and the thing was just starting. I
could not tell you that. I could not say positively.
Q. Don't you know whether or not ~fr. Logan llarris was
present at that meeting·, l\fr. l\fanson?
A. I think so, l\fr. Gravatt. We had to go out and I don't
remen1ber the dates, and who was present at all those meetings. Later on I do ren1e1nber nwre about it.
Q. Do you recall at this first meeting after Cappage 179 ~ tain Ha.rris' death, whether this matter was discussed: Shall the Executor sell the securities belonging· to the estate which are now hypothecated with Scott
& Stringfellow, or shall the Executor hold those securities~
\]\Tas that question discussed!
.A. You n1ean at the first meeting after Captain's death,
when the bank qualified¥
Q. Yes.
A. At that time, as well as I remember, the bank required
a guarantee from all the heirs to let them go along and act
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as they saw fit. They had this paper drawn up and signed.
That is my idea of that. The bank 'vanted to p;o ahead and
pay off the obligations that were pressing· at that thne, and
for that reason they got the paper fron1 the heirs at that
time, as 'veil as I understand it.
Q. Do you recall what was the occasion for getting this
paper which·was introduced as "Exhibit No.2", and dated
~fay 7, 1930, ·which I hand you f Is that the paper you referred to a m.oment ago f
A. Yes, sir.
Q. N o,v, do you recall the discussion which led up to getting that paper 1 'Vhy was that paper gotten?
A. This paper was gotten so we could go ahead and do
what we thought best, but if we were opposed, we would have
the paper to protect the bank ag·ainst any liability.
Q. Any liability for what, 1\fr. ~ranson f
A. vVeli, in case we wanted to go ahead· and sell anything
and they come in and objected, and we ·were to l1old off by
granting then1 that wish. If anything later turned up, the
bank would not be held responsible, you know.
Q. \Vho wanted to sell t The bank or the Harris heirs f
A. The bank talked it over and they wanted to close out
the estate as quickly as possible, hut the heirs did not want
to do it.
Q. Have you been a n1en1ber of the Executive Committee
continuously from l\iay 7, 1930, up to the present time'?
A. Yes, sir.
Q. Fron1 the time the bank qualified as ,Executor up until
the last of the securities pledg·ed with Scott & String·fello'v
were sold out, did you ever know of any of the Harris heirs
advocating· a sale of any of the securities?
A. Really, I could not tell you about that.
Q. I am. not asking you to tell something you don't know.
Did you know of the !farris heirs advocating· .a sale of any
of the securities?
page 180 ~ A. I don't think so, 1\fr. Gravatt.
Q. Did yon attend the n1eetings of the Executive Committee with reasonable reg-ularity when matters concerning Captain Harris' estate were being· considered f
A. Reasonably, I reckon. I was not present every time .
. Q. Do you recall being present at any meetings which were
attended either by Mr. Epes I-Iarris or ~fr. Logan Harris, or
both?
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.A. Yes, sir. I attended a Ineeting about a year after, when
Logan I-Iarris, Sel Harris, Epes :Harris and lVIaddie Harris were all here. It was the tinw we wanted to sell these
stocks, or a lot of those stocks, and they seriously objected
to it. JYir. Logan Harris, he was the spokesman for the
crowd, and he said it was suicidal to go ahead and sell the
stocks as the bank wanted to do. I-Ie also said the bank had
no right to sacrifice his father's property.
Q. Did any of the other gentlen1en who were present then,
'vho you have named, take a different position from that taken
by Mr. R. L. Harris?
· .
A. No, sir. They all took the same position. ·
Q. Do you know whether or not creditors of the estate
'vere at that tin1e demanding payn1ent of the sums which the
estate owed them?
A. Yes, sir, some of them were.
Q. I-Iov.r long- was that before the $19,000.00 loan was obtained from Scott & Stringfellow; the record shows that that
loan was made about March 17, 1931?
A. I don't know, Mr. Gravatt, exactly. It was right along
in there close together, I know that.
Q. Do you know who it was who suggested that instead of
selling· these securities to pay these pressing obligations
against the estate, that a loan be made from Scott & Stringfellow?
A. I think it was lVIr. Logan Harris.
Q. Did the bank at any time, so far as you know, ever agTee
to put up from its funds margin money in order to protect
this loan and these securities~
A. No, sir. Didn't do it because they objected and did not
approve of it. They did not want to do it.
page 181 ~ Q. When the bank first qualified as Executor
and the Executive Committee went over an inventory of .Captain Harris' estate and saw .what it consisted·
of and saw what was the extent of the debts of the estate,
what was the opinion of the Executive Committee as to the
advisability of converting· the assets into cash at once?
A. Well, they decided they thought they should do it in
order to go ahead and close out the estate and pay the debts
as quickly as possible. That 'vas the idea of all of us.
Q. Did that idea 1neet with the approval or disapproval of
the children of Captain Harris who were in conference with
the Committee·f
~{r.
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A. Well, they disapproved of it.
Q. Up until the letter of ,June 2, 1934, fron1 A. E. Ifarris
to the bank, which is 1narked ''Exhibit No. 11 ", which letter
I hand you, did you ever hear of, or know of, any statCJnent
being 111ade by 1\Ir. A. Ji~. Harris to the Executor den1ancling
the delivery to hint of the deed of trust notes on his father's
residence, clainring that they belonged to him rather than to
the estate?
A. I did not hear anything about that in the beginning.
It was towards the last that J~pes eontended we ought to re- '
lease and give hirn the notes. In the beginning, I don't remember hearing anything along that line.
Q. Did your hearing about that come fron1 nunor or fron1
any statenwnt of 1\'Ir. Harris to the officials of the bank)?
A. Well, I think on one or two occasions Epes talked to
me about it and he stated that the bank ought to release these
notes and all. He was talking to 1ne about that. I told hhn
we considered thCin part of the assets of the estate, and until
the bank released them, we could not give them to hin1.
Q. 'Vas that after the attorneys had gotten into the case
and the n1atter was under negotiations between l\{r. I-Iarris'
counsel and the bank's counsel that Epes Harris had these
conversations with vou 1
A. That was running- up to the time that he enlplo:ved
counsel as well as I know.
Q. vVhat year was it----1934 or 1933?
A. I should say 1934, I think.
Q. Then it was long after he had employed counsel.
A. It may have been. I could not say if it was 1934 or
1933. It was after things were not very satisfactory to hhn
and he was dissatisfied. Every.thing was going all right at
first.
Q. The record shows son1e l~tters introduced
page 182 ~
by l\I r. Allen that beginning in 1933, J\fr. Watson
was representing- 1\fr. Harris and lvlr. Allan Epes was representing· the bank, and the negotiations ·were under way in
an effort to adjust ·an rnatters between the heirs and the
bank.
A.. Yes.
.
Q. Now, were these conversations which you refer to, after
the thne that J\fr. '\Vatson and J\Ir. Allan Epes "Tere conRidering· the 1natter of an adjushnent ·?
A. I think so; I think it was after that all right.
Q. :Mr. l\Ianson~ muong the assets of this estate at the
date of Captain Harris' death, 'vere two hundred shares of
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stock in the Citizens Bank & Trust Company. From the time
of the qualification of the Executor up until now, has there
been any n1arket for two hundred shares of this bank stock~
A. No, sir. There has been no n1arket for bank stock since
Captain's death as well as I reme1nber. Nobody seemed to
'vant bank stock.
Q. There was also owned by Captain !farris some shares.
in the 'Voodlawn Development Con1pany, a real estate corporation owning property in the 1-Iopewell section. Has there
been any market for that stock so far as you have been able
to find out¥
A. No, sir.
Q. ~Ir. lVIanson, up until the 1nisunderstanding- or controversy between ~Ir. Epes Harris and the Executor, what had
been the relations of this bank to all of Captain Harris' children?
A. Very friendly so far as I know.
Q. Do you know of any unfriendly disposition on the part
of the officers and directors of this bank toward any of these
persons at the present time f
A. No, sir.
You may examine the witness, 1\!Ir. Allen.
CROSS EXAlVIINATION.
By George E. Allen, Attorney for said parties:
Q. 1\'lr. lVlanson, as I understand your testimony, you and
the rest of the officers of the bank have known Captain Harris for a great 1nany years, that you respected his judgrnent,
and had regard for his opinion in all important- business matters o?
page 183 ~ . A. Yes, sir.
Q. You were fairly familiar with the financial
circun1stances of his children, were you not?
A. Yes, I don't know; fairly, I should say.
Q. You and each nwrnber of your Board were fairly familiar with the degTee of success to which each had attained
and the business capacities of each, weren't you 1
A. Yes, sir.
.
Q. You and each 1nember of your Board were particularly
familiar with the condition of J. 1\ll. I-Iarris, Jr., were you
not'
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A. Yes, sir, fairly well.
Q. Each of you knew he was addicted ~omewhat to strong
drink, didn't you 1
A. Yes.
Q. And, of course, you were well aware of the fac.t that
Captain Harris in his will so provided tliat J. lVI. Harris would
not have charge or handle any of the estate~
A. Yes.
'
Q. And you were likewise aware of the fact that Captain
Harris did not give any of his children any voice whatsoever
in the administration of his estate and that he left the bank
sole Executor?
·
A. Yes.
Q. If you respe.cted his opinion and his judgment, why was
it that the bank, being· vested with sole discretion and judgment in the premises, did not desire to proceed to execute
the will and continue to respect Captain Harris' judgment and
discretion, but rather sought the advice of the heirs in the
handling of an estate that was left to the sole management
of the bank?
A. \Veil, the bank, as I say, was left Executor of Captain
Harris' estate. I don't kno'y \vhy the sons were not to take
any part in it. They secured this paper from them because
they were afraid the bank \vould not agree with everything
they wanted to do. It took the paper to pr.otect themselves.
Q. But Gaptain Ifarris did not) in his will, authorize the
bank or the Executive Committee of the bank to consult with
the heirs or follow their advices, but left the administration
of this estate solely to the judgment and discretion of the officers of the bank, and my question is why you depage 184 ~ patted from the will~
A. Sunply because they were very anxious,
don't you see, for the bank not to go ahead and close out this
estate at once.
Q. What did they have to do with it, in your judgment,
since the bank was left sole Executor?
A. I suppose they had right much' to do with it. They were
Captain Harris' children. They wanted to come in and give
the paper to the bank and all signed saying they did not want
this stock sold and wanted to· go along· a little bit, they had
a right to do it. The bank wanted to accept that paper and
did considering they ·were very friendly with all Captain's
family and wanted to do everything they could to satisfy
them.
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Q. So, then, rather than follow the will and assu1ne the responsibility wl1ich Captain Harris had vested in the bank and
respect the confidence which he had reposed in the bank, you
gentlemen were willing· to depart from that and· follow the
advices of the heirs so long as you would not sustain any
loss whatsoever in the aruninistration of the estate?
.
A. No, I don't think that at all, 1\fr. Allen.
Q. Well, you said on your direct examination that you
wanted this paper fron1 the heirs so you could go on and
either do what you thought was best or follow the advice of
the heirs without being responsible.
A. The bank did not want the heirs to lose anything. It
was not their wish at all. In order to grant their wishes
they were violently opposed to the selling of the stocks, and
we asked for the paper and they gave it to us. We would
have to go on and settle the estate or they give us the paper
·according to the will.
Q. Did you gentlemen concur in the opinions of these heirs
\vhen they expressed opinions to the effect that the stock
should not be sold f
l\.. They contended that th~ stock should not be sold in the
beginning, all of tbem, wanted us not to do it.
.
Q. This paper bears date of ~fay 7, 1930. Captain Harris
died on l\£ay 4, 1930. There \Vas an interval of only three
days between the date of the paper and the date of Captain
Harris' death. Do you mean to tell the court that during
those three days the Executive Committee of the bank met
and decided promptly to close out the estate, selling the ·
stocks which were then being carried on the margin with'
Scott & Stringfello"'' and that the heirs, during those three
days, objected to that procedure, and during those three days
you had this paper written and signed and settled the matter
of whether you would go ahead and follow your qwn judgment or ac~ede to the wishes of the heirs Y
pag·e 185 ~ A. The bank had not decided to do anything at
that tin1e definitely. They were proceeding along
the line that they wanted to follow.
Q. So, then, during those three days practically nothing was
done along the line of determining exactly how the estate
should be handled Y
...A.... I don't think there 'vas.
Q. lsn 't it a fact that it "ras during those three days that
you gentlemen, representing the bank, suggested that it might
be well for the heirs to name two members of the familv to
advise and consult with the bank in the handling of the es-
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tate and that the question with reference to whether or not
the stocks should be sold, or the settlement of the estate
promptly proceeded with, arose after the paper was signed f
A. I don't ren1e1nber all that right in the beginning. I
know the paper stated that Epes Harris and Logan I-Iarris
would act for the rest of them.
Q. 'Vell, you know that the Executive Conunittee of the
bank had no nteeting during· those three days with the heirs,
at which the bank stated that they should go ahead and the
heirs objected 1 I rnean the three days following Captain
Harris' death f
A. .Not that I reeall. I don't recall that we had any n1eeting during those three days.
Q. As a n1atter of fact, the real object of this paper arose
out of friendliness, perhaps, for the bank towards the heirs
and a desire to go on with the heirs if it could¥
By 1fr. Gravatt: The question is objected to because it
calls for the opinion of the witness. The paper speaks for
itself and the court will have to construe it.
In other words, the bank 'vanted this paper to begin with
so that the bank could freely advise with the heirs and in the
event the banl~ followed or concurred with the opinion of
the heirs or decided to follow the advice of the heirs, it would
be protected, didn't it 1
A. Yes, that is what it took the paper for.
Q. So, really the idea of having· this paper originated with
the bank during thuse three days and before there was any
meeting of the Executive C01nmittee with the heirs for the
purpose of discussing the policy that would be pursued 1
A. Of course, the agreement had to be made
page 186 ~ before the paper was drawn up and signed. 'Ve
talked it over together. I don't remember now.
Q. Do you know bow long it was after Captain Harris'
death before he was buried?
A. The rP-co rd shows he died on the 4th; I reckon he was
buried the next day.
Bv 1\'[r. S. S. Harris: He was buried on the afternoon of
the '6th.
Q. Were you present at any meeting during those three
days between the 4th and 7th~
A. Not that I recall. I reckon we n1et on the 7th. T11at
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was the day, you see, that the children met here before going·
away.
Q. Do you recall distinctly whether or not you were at a
meeting on the 7th Y
A. I think so.
Q. Do you recall who was at that meeting 1
.A. No, sir.
Q. Do you recall anything about this paper at that meeting?
A. I just don't remember, Mr. AU en. I could not tell you
positively. I think thoug·h the paper was agreed up and
drawn up· as of that date.
Q. Now, the paper itself does not say anything about any
policy that is to be pursued or anything about the sale or not
~elling any stocks, but simply expresses a feeling·on the part
of the heirs that the bank would wish to consult and advise
with the devisees and legatees of J. M. Harris in handling
the estate, and then proceeds to constitute R. Logan Harris
and A. Epes liarris to represent the heirs in consulting and
advising with the bank in handling the estate. Did you take
it that suggestion, or expression of feeling in any way interfered or obstructed the bank in following its judgment
if it desired to do soY
A. Well, that paper right there certainly gives Logan and
Epes the right to consult with the bank-that is what it
states.
Q. But you did not take it that that paper in any way deprived you gentlemen of the right to disregard the advice of
Logan and Epes and follow your own judgment if you had
desired to do so 1
A. I don't know as it did. The bank was trying to cooperate with the family.
page 187 ~ Q. Then, in order to protect the bank, the paper
winds up with a. provision to the effect that the
heirs obligate themselves to be bound by the advice or recommendation made by Logan and Epes Harris in and about
the handling of the estate, including the sale or disposition
of any stocks, bonds, or other property of said estate. Now,
did you take that, in view of that provision, the bank could
follow the advices and recommendation of E·pes and Logan
Harris, regardless of what it was, or how bad it was, or how
neg·ligently they wanted to proceed, and the bank 'vould be
relieved of all responsibility?
A. I think the bank had that privilege, to accommodate
them if they saw fit.
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Bv ~Ir. Gravatt: The attorney for the Executor will move
the court to strike out from the record all questions and answers by l\1:r. Allen to this witness which are designed to get
from the witness his opinion as to the legal effect of the paper
of :Niay 7, 1930, or which in any way attempts to get from
this witness an opinion which might be construed as a variation of the paper, it being sugg·ested that this objection is to
apply to all questions previously asked, and all other questions which 1nay be asked this witness without repeating· them
after each and every question, in order to save tiiue and
minimize the extent of the record as far as possible.
By J\tlr. Allen: The object of this line of cross examination
is not to g·et this witnP.ss to put any construction upon the
paper in question, but to deter1nine to what extent tho bank
followed its own judg1nent in the premises and to what extent it followed the advices and counsel of Logan Harris and
Epes Harris.
Q. So, then, if that was your understanding of the matter,
if E,pes and Log·an Harris had advised the bank to dnn1p all
of the assets in the Atlantic Ocean, you would have felt safe
i.n following· their advice and felt that you would have been
protected!
..L\.. Certainly I 'vould not. The bank would not.
Q. So, then, there was a point or an extent to which you
would not follow and you felt justified, under that paper, in
not following the1n any further than your own judgrnent
pron1pted you? In other words, if they had said: Let's get
rid of this estate, wind it up, dump the securities in the ocean,
and closo the whole n1atter, you say you would not have fol~
.
lowed then1?
.
pag·e 188 ~ A. Not unless we felt it was the thing to do. T
don't thinl{ we 'vere advising that we were g·oing;
to do any such thing as that.
Q. You are quite sure that vou would not have followed
them in making such a disposition of the estate?
.A. No, sir, I would not have. and I don't think the Committee would.
Q. Then after all it was left to the bank as to whether it.
would follow the advices of the heirs or its own judgment.
wasn't it?
A. I don't think we followed the advices of the heirs ali
along·. I think the records will show that.
Q. N o,v, 'vill you answer my question if it isn't a fact that
after all, throug·hout the adn1inistration of this estate the
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matter of the disposition of the estate was entirely unde!·
the control and judgn1ent and discretion of your bank Y If
the heirs sug·gested a certain course, did you not feel free to
follow that course or not, according· to your judgment, and if
the course they suggested was too bad on the face of it, you
would refuse to follow it, wouldn't you?
By ~fr. Gravatt: The question is objected to because it is
asking the witness to state the law of' the case; it also calls for
a speculation based upon a set of conditions outside of the
evidence which arises in the imagination of the interrogator,
and, therefore, it is an unfair, improper question, an unfair
and inlJJroper line of cross examination, the result of which
accomplishes notl1ing.
A. If it is too bad?
Q. Yes, or too dangerous.
A. I don't think we would have followed it if we thought
it was too dangerous·. In other words, we would not follow
the course if we thought it was not right.
Q. Now, with reference to the loan 'vhich the bank obtained
from Scott & Stringfellow upon the securities of the stocks
belong·ing to the estate. Were you present at any discussion
'vith your Executive Committee concerning the advisability
of making that loan?
A. I might have been at some meetings.
page 189} Q. The record shows that that loan was made
on the 17th of ~Iarch, 1931. Do you recall the
discussions about that date?
A.. I recall that we had it up for discussion, but I could not
tell you the particulars.
Q. Do you know whether Logan and Epes Harris were present when your Executive Committee discussed the advisability .
of this loan?
·
...~. They were not in favor of it; the bank was not in the
beg:in11ing; wanted to g·et the· loan.
Q·. Who wanted to get the loan 1
A. J\1:r. Logan Harris and J\fr. Epes Harris.
Q. Do yon know definitely in whose mind the idea originated?
A. I reckon it originated in J\fr. Logan Harris' mind, I don't
know.
Q. Suppose I refresh your memory from a letter filed in
evidence and see if you know anything about that. On Janu-
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ary 13, 1931, Mr. J. A. Booker writes Atlr. R. L. Harris, among
other things :

"It occurred to me that in case Walter Robertson of Scott
& Stringfellow would accommodate Capt.'s Estate, that a loan

could be arranged with which to pay off such indebtedness
rather than ·sell any of his securities at the low market. .
'I am today taking· the matter up with Walter and will advise you as to what he suggests in the matter. I trust this
can be done for it is very necessary that these banks be permitted to receive their money. In the meantime if you should
be going to Richmond you might go in to see Walter as it will
entail something .like $19,000.00.''
Do you know whether or not there was any discussion or
this matter before your Executive 1Committee before the date
of that letter 7
A. I don't recall, sir.
Q. You do notY
A. No.
Q. Now, Mr. Booker in this letter, says that it is very necessary that the banks be permitted to receive their money.
Captain Harris' liability to your bank at that time, or the
liability of his estate, was some seven or eight thousand dolJars, wasn't it 7
A. I could not give you the exact figures. I don't know.
Q. It appears from the account which has been
page 190 ~ rendered that the bank paid to itself on or about
the date of the granting of that loanA. What date was it?
Q. March 17, 1931,-two items, one of $1,577.25, and thH
other of $7, 766.50, making a total of something over nine
thousand dollars. Do you know whether those items were
among the items referred to in J\tfr. Booker's letter in which
he states that it is very necessary that the banks be permitted
to receive their money?
·
A. I reckon he included some. other things than the Citizens Bank.
Q. The question is: If the Citizens Bank was among the
banks included?
A. I suppose so.
Q. Then, as a result of the negotiation of this loan, the bank
obtained payment of obligations to itself exceeding nine thousand dollars 7
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A. I don't know positively about that. I don't keep the
records.
Q. If that be a fact, the bank then was interested in securing the loan in order that it might pay itself, wasn't itT
A. I suppose so. There was other indebtedness to the
other banks that ought to be cleared up. They did not want
us to sell the stocks 'or did not 'vant them sold.
Q. You stated on your direct examination, that the bank
nP.ver agreed to put up any margin money out of its own
money. Did it ever agree to put up any marg·in money out of
the P.state 's money or from any other source Y
A. Not that I know of.
Q. Are you familiar with transactions on the margin?
A. I never boug·ht any stock on the margin in my life.
Q. Are you familiar with how transactions of that kind are
conducted 1
A. Yes.
Q. Did you know that in the event n1argin requirements
were not met the securities would have to be dumped 1
A. No, you have to protect them on the marg·in, or you have
to suffer for it.
page 19'1 ~ Q. In the discussion which you had among your
Executive Committee witho reference to the advisability of obtaining this loan from Scott & Stringfellow
and carrying these stocks on the margin, did the question of
how the account was to be protected in the event of a ·decline
in the stocks come up~
A. Never made any agreement along that line. Did not
agree to do that to protect the margin.
Q. I am asking· you though was that question discussed, or
did it come up at all before the Committee~
A·. Not that I recall.
Q. So, then, your bank went into a proposition of borrowing n1oney and carrying the stocks of the estate on the margin,
knowing that no arrangement had been made fol' the protection of the estate in the event of a decline in the stocks and
a call for additional n1argin f
A. I think the bank expected that 1\'[r. Epes Harris and
Log·an would protect it if required.
Q. I am asking· you andA. The bank did not intend to protect it. They could not
do that. It did not expect to protect in case stocks went down
at all.
Q. I am asking you though, if your committee, acting for
the bank, went into this proposition, consummated the trans-
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action for the loan and received the money knowing that no
arrangement had been perfected to protect the estate in the
event of a decline in stocks and a call for additional margin?
A. I don't think any arrangements were made.
Q. So, then, you were gambling in the matter of whether
stocks would go up or down with no provision to protect the
estate in the event thev 'vent down?
A. I don't think the· bank went into it expecting to gamble.
Q. vVell, it resulted in a gamble and a big loss, didn't it?
A. They thought it was a good idea to get the money and
pay the pressing debts. They could not sell the stocks before. The only reason they agreed was to get money to pay
the debts.
Q. You could have sold the stocks to pay the debts when
you borrowed the money, could you not?
A. I reckon we could if the heirs submitted and we could
have done it.
Q. Those stocks, those same stocks, were finally sold out
to pay back the borrowed money, 'vere they not?
A. After they required rig·ht much margin to be put up, of
. course they did. The bank was not protecting
page 192 ~ and did rlbt agree to protect them.
Q. And when they were sold something like
a year later, those same stocks had declined considerably in
price, had they not?
A. Yes, sir, I think so.
Q. You testified with reference to the bank stock which
Captain Harris held in the ICitizens Bank & Trust Company,
being two hund1·ed shares, of the par value of $25.00, which
was appraised at $9,000.00 on the 29th day of May, 19·30, and
the bank accepted the appraisal as correct according to the
testimony of Mr. Booker. Do you agree that the stock 'vas
worth $9,000.00 at that time? That is, J\1av 29, 1930?
A. I don't know whether it was or not. ..
Q. At any rate, this bank accepted that appraisal as correct?
·
A. I was not on the appraisal committee.
Q. Now, you are aware of the fact tl1at sometime after that
thP. par value of that stock, in your re-organization proceedin~:s, was split in half, wasn't it?
A. A good long time afterwards though.
Q. How long was it?
·
A. I don't know, do you? It was several years.
Q. According· to the record, the par value of the stock was
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reduced to $12.50 in May, 1934, so stock that was of a par
value of $25.00, and an appraised value of' $9,000.00, has been
reduced to a par value of $12.. 50, per share¥
A. That is true.
Q. Do you know what the value of that stock is now?
A. I could not tell you exactly. The book value is more
than $12.50.
Q. I am not talking about book value, but actual value,
what it might be sold for. Is it your statement that it has no
value now?
.
A. I think it has just as much value as any bank around
this section. There was not any market value for any bank
stock and, therefore, you ca:n 't put any value on bank stock.
There was not any market value.
Q. Let's leave out market value and just ans:wer the question as to whether or not you think now that that stock can
be sold for anything?
.
page 193 r A. I don't know what it could be sold for.
There's no market demand for bank stock.
Q. Has anybody tried to sell it so far as you know?
A. You have ~o have correspondence before you sell stock.
Nobody 'vants bank stock.
Q. If you have a thing to sell and want to sell it, you would
get out and try to sell it, wouldn't you'
.A. I suppose I would.
Q. Has anybody made any active effort to go out and try
to sell this stock among individuals pro advertise jt for sale
in any paper or journal?
A. No, we have not advertised it.
Q·• .All that you have done in connection with that stock is
to sit quietly by and wait for somebody to come forward and
offer to buy some of it. That is about the size of it, isn't it Y
A. I can't say that we have been sitting quietly by. All the
other bankers would tell you the same thing-it is no use to
offer stock.
Q. Banks do not like to be offering their own stock around
anyway, do they?
A:.. I don't lmow as they do.
Q. But in the least, when a bank has on hand some of its
own stock, as Executor of an estate, don't you think it was
the bank's duty to try to sell ·and inquire for purchasers or
advertise it and let people know that they had it for sale?
A.. Well, we thought best not to advertise the stock.
Q. Why?
A. We did not think we could sell it at any reasonable price.
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Q. Isn't it a fact that you did not advertise it for sale because you thought it might hurt the bank f
A. Not that it would hurt the bank or not; 've knew there
was no dmnand for it and there was no use to advertise it.
Q. Isn't that the -position usually taken by banks? They
don't like to advertise their own stocks for sale?
pag·e 194

~

By ~fr. Gravatt: The question is objected to
because it is irrelevant.

And isn't that the position you

took~

A. I refuse to answer that question.
Q. Tell me then, why you did not advertise the stock for
sale?
A. I told you, told you several times, because there was
no market. There was no market for it and nobody interested
in bank stock in this con1munity, not only here, but Crewe,
l{enbridg·e, or anywhere else.
Q. Bank stock of local banks like those in .Southside Virginia is not listed on any exchange so far as you know~
A. No, sir.
Q·. And there is no place that you could quote a market for
sale of stock of that kind at any time, is there 1
A·. Not that I know of.
Q. And what you have reference to in connection with the
market is whether or not there is a demand in the section for
bank stock. If there is no active demand for bank stock, you
say there is no local demand. That is the way you dispose of
stocks in small towns, isn't it? And there is no difference
in Blackstone from the situation at l{enbridge, Victoria,
South Hill, Ltmenburg and other towns in Southside Virg·inia, is there 1
A. About the same thing I reckon.
Q. You did not let the people of this section know that you
had the stock by listing it in any paper or posting the inforInation at any publlc place, did you?
. A. No, sir.
Q. You don't know whether anybody would have offered
you anything for it or not, do you?
A. No, I don't know.
Q. Did you know that on April 22, 1932, your cashier, :tYir.
Booker, wrote Mrs. V. R. Gillespie, one of the heirs, listing
the securities that were still held by the estate,
page 195 ~ and placing a valuation on them, and in that list
he placed a valuation on that stock, as of April
22, 1932, of $7,000:00?
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A. I don't recall that. I mig·ht have heard it, but I don't
know.
·
Q. I will read you what he says : ''Your particular attention is called to the list of assets on the last sheet amounting
to $54,508.13 which is represented very largely by uncollected
accounts out of which there are still unpaid accounts amounting to $18,421.38. You of course can diagnose the value of
these assets from your own viewpoint, but we figure the available assets that might be collected as follows:" .A;nd in the
list is two hundred shares Citizens Bank & Trust Company
stock, $7,000.00. Do you agree with that statement of Mr.
BookerY
A. I have not given it any thought.
Q·. Well, I read you what he said and the valuation he
placed on the stock at the time.
A. I reckon he put what he considered was a good valuation.
Q. I am asking you if at that time, namely,. April 22, 1932,
you thought that much could have been collected out of the
stock~

A. I don't know.
Q. You won't deny Mr. Booker's statement in that connection, will you 1
A. No, I don't dP-ny his statAment.
Q. Now with further reference to the stocks that were-listed
on the stoek exchang-e. I understand. you to say that these
stocks 'vcre not sold bAcause the heirs objected and. you follo"rAd their advices in not selling the stocks sooner than ·you
did, relyin~ upon the paper of l\fay 7 for your protection.. It
appears-. that in about a month after the loan of $19,000.00 was
mad'e, Scott &' Stringfellow commenced. to call for a margin
and that on April 30, 1931, ~{r. Booker wrote Scott & Stringfellow, among other thb1gs :. '•I would. ad:visA that our bank
is in no wise responsible for any marg·in. that mig·ht be necessary, and I have to-day taken. up the matter with the legatees
and trust that they wiU be able to supply the amount needed~''

It appears that Scott & Stringfellow replied to tl1at letter,
stating: "I have no private arrangement with. Logan Harris
about carrying this· account and~ of course the Execut.ors of
the Estate are the only parties whom. ·we can hold- responsible for margin. In my letter to· you. of. ~farch lOth~ I stated
that 'It is- Antirely agTeeable to us to· malre the Estate of
.J. l\f.. Harris an advance of' $19;000.. ag·ainst. tlie securities
which WA are now carrying. for this account. It will of course·
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be necessary to keep the account properly margined to meet
our rr.quirements.' ''
In rr.ply to that letter, J\IIr. Booker wrote Mr. Robertson
that he did not know what arrangements could be made toprotect the account; that it was against his adpag·e 196 ~ vice to handle the account in that manner, and then
about the same time it developed that no arrangements had been made, and Mr. Booker wrote Mr. ltobertson
that Mr. Logan Harris and Mr. Epes Harris either could not
or would not make any arrangement to protect the account.
That was in the spring of 1931. 'Vhy did you continue to
carry the stocks on the margin for nearly another year when
it developed that no arrangements had been made and neither
Epes nor Logan could or would meet the marginal requirements to protect the account?
A. When they got the $19,000.00, we did not have any agreement that we would put up money to protect the margin.
Q. My question is why did you continue to carry the account for nearly another year after the boys refused to put
up the margin and you refused to put up the margin Y
A. I don't know. I could not answer that question.
Q. You are aware of the fact, are you not, that stocks depreciated in value considerably during that last year that
they were carried T
A. Sure, everything else did.
Q. Now it appears that in the spring of 1932, the balance
of the securities were all sold and the account closed out. Was
that ·transaction with or against the advice of Logan and Epes
Harris?
A. I don't know, J\tfr. Allen, but I think the bank just had to
go ahead and close out because things had been getting worse
all the time.
·
Q. They had been gradually getting worse ever since Captain's death, had they notY
A. I think the records will show that.
. Q. Did you ever read the will carefully yourself as a member of the Executive Committee of the bank? .
A. No, sir.
Q. You did not?
A. No, I never read the will. It was discussed.
Q. You did not know then of a provision in the will in which
Captain Harris directed the four four thousand dollar notesA. Yes, sir, I was familiar with it. I reckon Mr. Booker
rP.ad it to us a good many times-I think, from time to time.
I did not read it personally myself.
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page 197

~

Q. Did you familiarize yourself with this provision by reading carefully or listening to it read

carefully:
"I give and bequeath unto my son, A. Epes Harris, all of
his notes, or such of the same or such balance as may be due
thereon at the date of my death, provided I have not already
-cancelled said notes during my life time by giving the same
to him, or otherwise, which notes were given by him to me
for the purchase price of my residence and lot on High Street
in said town of Blackstone, heretofore sold and conveyed to
-him by me, and are secured by a deed of trust thereon; intending and meaning· hereby to release him of any and all liability and account3:bility to my estate thereon; provided th_at
he shall allow me to use and occupy the rooms in said residence now used and occupied by me therein, and that he s·hall
furnish and provide for me board therein, during the remainder of my life, as he has heretofore done since he purchased said property from me, and in consideration whereof
and upon which condition I hereby make ·this bequest and
release to him'' 7
A.
Q.
A.
Q.

Yes.
Did you understand it?
I thought I did.
I will read all that goes before that:

"I, J. l\L Harris, of the town of Blackstone, County of
Nottoway and State of Virginia, realizing the uncertainty
of life, and being of sound and disposing mind, do make this
my last will and b~stament, as follows:
1. I direct that my body may be decently buried, without
neP.dless expense, beside the body of my beloved wife, in my
lot in Lakeview CemP.tery, in the said town of Blackstone,,
Virginia.
2. I direct that all of my just debts be paid as- soon after
my death as may be conveniently done."

And the third is the paragraph I just read.
You say that Epes Harris never made any demand upon you
for those notes before that letter of ,JunP. 2, 1934. If you read
that provision of the will and understood it, why were you
waiting for Epes Harris to make a demand upon you?

.

~6&
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A. In the beginning, the 'vay I understood it, that was a
part of Captain's assets and the debts had to be paid first.
Q. Well, why did you not pay the debts ftrst!
page 198 } A. They did as long as they could.
Q. \Vhy did you pay legacies ag·gregating some
three. thou,sand dollars before you paid debts Gl.
A. The way I understood it in the beginning all of us
t.hought they would have an equity a.fter paying the debts, and
those few legacies there the heirs requested that they be paid,
th.at that be. done. Some of them needed the rnoney badly.
Q... Did you know that a w:rittelll statement was presented to
th.e heirs authorizing you to pay- those bequests. and that they
refused to si!:,"ll the papel· ..
.!. When was that done; when was it refused by the heirst
Q. All I can do is give you the date of the statement.
A. They certainly made a request in the beginning· that
we. pay the. bequests.
·
Q.. I hand you the original of the statement which the heirs
were ~sked to sign. It bears the date of 1932 without any day
of the month. Examine it,. and if it refreshes your memory,
tell us what you know about it.
A. It was so long afterwards, don ~t you see.
Q. I will further refresh your memory by the date .. It says
1932 here, but not 'vhat' nwnth or date of the month.
A. These few legacies here were paid in the beginning· just
because 've thoug-ht there would be plenty, and the family requested that we do it. They were relatives and needed the
money and we paid them~
Q.. The legacies appear to have been paid. accordingA. They did not make any objection to them until way over
here i:n 1932 from 1930..
Q. The legacies in question appear to have been paid on
t.he firf)t. day of July, 1931, just a little ov.er a year after the
death of Captain Harris,. and the paper which you have referred to appears to have been w.ritten. sometime in 1932. If
you paid these debts at the express request of the heirs, why
did. you not get the paper.· signed·. before you paid them T·
A. I don't know, ~~r . .Allen. I can't. answer. that question,
but I suppose that-I am sure there was no question about
it. I don't think they wei;e paid before. the he ins said: they
wanted it. done. The bank paid. it- because tl1ey thought it
would be ~nougll·lef.t in the. estate to satisfy everything.
Q. I£ the bank had. not thought. there. w.as a. P.lenty there
to pay the d~bts and pay these~ beqJ]ests,, you. ·w':ould not have
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paid them, notwithstanding the request of the heirs to pay
them, would you f
A. I don't reckon we would.
page 199 ~ Q. Do you recall whether or not any of the
heirs requested you specifically to pay these legacies?
A. Requested me f
Q. Yes.
A. No, sir.
Q. I mean requested you as a member of the Executive
Committee of the bank?
A. No, sir, I don't think so.
.
Q. All that you kno\V about the heirs requesting that these
legacies be paid is what :1\'Ir. Booker, or some other official
of the bank, has told you, isn't it 7
A. Yes.
Q. And you do know that in 1932, when this paper was presented to the heirs, they refused to sign it, don't you Y
A. I might have known it, but I just don't recall.
Q. As a matter of fact~ in })aying these legacies the bank
was relying upon what appeared to be the true situation-that the assets- of the estate \vere entirely sufficient to pay
the debts and these legacies also¥
A. Yes, sir.
Q. Now, going back to the will, in connection with Clause
3 it appears that Captain Harris wrote his will on the 2nd
day of April, 1930, and he appended a codicil thereto on
April 7,1930, and he died on A-Iay 4, 1930. He states in 'Clause
3 of the will that he g-ives and bequeathes to Epes Harris all
his notes or such balance, etc., provided that he shall allow
me to use and occupy the rooms in said residence now used
and occupied by me therein, and that he shall furnish and
provide for me board therein during the remainder of my life
as he has heretofore done since he purchased said property
from me, and in consideration whereof and upon which condition I hereby make this bequest and release to him. Do
you recall any discussion before your Executive Committee
on the subject of whether or not Epes Harris did allow Capta in Harris to occupy those same rooms in his house, and
whether or not Epes Harris did furnish the board as required
in this clause of the will?
A. I don't recall any such discussion, but it was generally
understood that he carried out this request.
I have no further questions.
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And further this deponent saith not.
Signature waived by consent of counsel.
page 200

~

Deposition of

R. F. DILLARD,
taken for Citizens Bank & Trust Company, June 12, 19·35,
and duly filed herein.
By Mr. Gravatt:
Q. Please state your name, age, residence and occupation.
A. Age 71, R. F. Dillard, residence at Blackstone., hard'vare business.
Q. What office in the Citizens Bank & Trust Company do
you hold and how long have you .held it?
A. President for nearly five years.
Q. Did you succeed the late Captain J. l\L Harris as president of the bank Y
A. I did.
Q. How Ion~ have you beel':l a director of this bank, Mr.
Dillard?
A. Approximately twelve years.
Q. How long have you lived in Blackstone Y
A. About 54 years.
Q. Prior to Captain Harris' death for how many years had
vou known l1in1 Y
~ A. Well, since 1880.
Q. Were you and .Captain Harris ever associated in business in this town other than in the bank 6/
A. Yes, sir.
Q. Over 'vhat period and in what business, if any, were
you all associated?
page 201 ~ A. I went to work for him in,the hardware business in 1881. I stayed with him in that capacity
for a little over ten years, then we organized the Harris-Dillard Hardware Company, at which time I became interested
with him in the hardware business. His interest was later
sold and the company was called the Heay-Dillard Hardware
Company.
Q. What were the relations between you and Captain Harris throu~hout the entire period up until his death?
A. l\fost friendly and cordial and confidential.
Q. Have you ever had for yourself and the corporations
at Blackstone with which you have been connected, any other
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banking, local banking, affiliations than with this Citizens
Bank?
A. No, sir.
Q·. Have you been an officer in any land companies in this
community?
A. Yes.
Q. Name them, please.
A. Nottoway Land & Timber Company, The Dillard Land
& Lumber Company, The Blackstone Development Company,
Blackstone Land & Improvement Company, Lakeview Cemetery 'Company.
Q. What bank did these companies keep their money in Y
A. Nearly always in the ·Citizens Bank & Trust Company.
Q. Prior to Captain Harris' election as president of this
bank, had he held any office with it?
A. Vice-President.
Q. Who was the then president of the bank T
A. William Hodges Mann.
Q. "\Vhen did the 1Citizens Bank organize?
A. 1\fy recollection is 1873.
Q. Who have been its presidents from its organization
down to the present time?
A. I do not recall prior to Judge 1\!Iann, if any. Judge
J\fann, Captain Harris and myself.
Q. So far as you know and can recall, did Captain Harris
ever have any banking affiliations with any other bank at
Blackstone than the Citizens Bank, later named
page 202 ~ the Citizens Bank & Trust Company, for fifty
years previous to his death?
A. I think not.
Q. What was the estimate of Captain Harris as a business
man of ability in this community?
A. I think he was held in thP- very highest esteem as a
citizen, and his judgment was relied upon by a large number
of people in this community.
Q. How were his recommendations and advice accepted by
his associates in the bank on business and banking matters Y
. A. I think they were very largely· accepted by the bank
directors.
Q. What at all times had been the relations of friendship
between the !Citizens ·Bank, the Citizens Bank & Trust Company, its employees and its directors with Captain Harris!
A. 1\{ost friendly and confidential I should say.
Q. Do you know whether Captain Harris made the prac-
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tice of buying and selling stock listed on the New York Stock
Exchange over any definite period of his later life T
A. I could not state a definite period, but I think he specu. lated, so far as I know, nearly all of his business life.
Q. flow did the people in this section who knew Captain
Harris and were thrown with him, regard his opinion as to
what stocks were proper to buy and when to sell?
A. I think they regarded his judgment as unusually good
and I think his advice 'vas frequently sought by his friends.
Q. Mr. WalterS. Robertson, of Richmo~d, according to the
record, is an officer and perhaps a partner in Scott & Stringfellow. Do you know that young man?
A. Yes, sir.
Q. Did hP. ever live at Blackstone?
A. Yes, sir.
page 203 ~ Q. Did his people ever live here, his father and
mother and his relations?
A. Yes, sir.
Q. What was the relation between Captain Harris and Mr.
Robertson?
A. So far as I know they were most friendly and confidential.
Q. Do you know whether Captain Harris advised ,vith an<l
consulted J\fr. R.obertson freely in the matter of purchasing
stock on the exchange and in the matter of selling this stock f
A. I think he did.
Q. Did you know that Captain Harris had desig·nated the
bank as executor of his will prior to his death, or did you
first learn of it after his death f
A. I learned of it after his death. I suspected that he
did, knowing that he had written wills for other people and
nan1ed the bank executor, but he never told or stated to me
that he had done so.
Q. His· will, as evidenced by the date, was written hardly a
month before his death, about the 7th of April I think is the
last date on the "'ill, and he died on the 4th day of 1\!Iay.
Where was Captain Harris during· the month, the last montll,
of his life? Was he ·in Richmond, Virginia, or Blackstone,
Virginia?
A. Ife went, after his health failed him, to Richmond; he
went to a hospital in Richmond. I don't know just how long
before l1is death he ''ras down there, approximately three or
four weeks.
Q. Have you been a member of the Executive Committee
of the bank since you were elected its president?
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A. Captain Harris appointed me a member of the Executive Committee very s-oon after I became a director.
Q. Then you have continued on the Executive ·Committee
from that time up until now?
A. Yes, sir.
Q. Were yon present at a conference in this room, held on
May 7, 1930, which 'vas attended by members of your Executive Committee and sons of Captain Harris, at 'vhich time
there was some discussion about the estate¥
.A. I was.
Q. Do you recall any of the persons who were at that meeting?
page 204 ~ A. I think the Executive Committee was present,
possibly 'vith the e.xception of Dr. Tucker. I am
speaking fro1n memory, and my recollection is that the four
boys were present and Willie was absent.
Q. Then, will you name the four sons who were present according to you.r recollection?
A. Epes, Sel and L'Ogan and Maddie.
Q. Did your group have before it the will and a list of the
assets and information as to the liabilitiP-s of this estate when
you all were talking the matters over then Y
A. My recollection is that they did have.
· Q. What was the position of the bank as to the sale of the
stocks, particularly those of a speculative nature listed on the
New York Stock Exchange f
A. It ·was the consensus of opinion of those present that
the estate should be settled promptly.
Q. Would a prompt settlement have involved the sale of
this property, or could it have been distributed in kind? In
other words, ·were there enough debts to require a sale of
this property in order to pay them?
A. I think so.
Q. What position, if a~y, did the heirs take with reference
to selling securities· at that time?
A. They did not think that they should be sold at that.
time.
Q. I hand you a paper dated l\:fay 7, 1930, signed by the heirs
of Captain Harris, marked Exhibit No. 2 in l\1r. Booker's
testimony. Will you please examine that paper and state
how it happened to be given to the bank'
A. I think it was given to the bank because these legatees
seemed to rely upon the judgment of Logan and Epes, and
they were more accessible than the others, and because it was
the judgment of the committee that the stocks sho'uld be sold.
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It appeared to be against the judgment of the legatees to sell
the stock.
Q. You knew that all of the securities listed on the New
York Stock Exchange were in the possession of Scott &
Stringfellow, pledged by Captain Harris in his lifetime, did
you not?
A. I was under that in1pression.
Q. According to the record in this case, the estate was primarily and secondarily liable for approximately forty-five
thousand dollars of debts, and had just a very
page 205 ~ little cash. There is also in evidence that on
1\Iarch 17, 1931, Scott & Stringfellow made a loan
to the Executor of $19,000.00 in round numbers, in order to
get money to pay off pressing obligations of the estate. Do
you recall what was the judgment of the Executive Committee as to the wisdom of making that loan and what was the
judgment of the representatives of the heirs as to the wisdom
of making the loan?
A. 1\!Iy recollection is that the heirs 'vanted that loan made,
and my recolle(ltion is that it was against the judgment of the
Executive Committee.
Q. Did the bank, prior to the making of the .loan, obligate
itself to furnish margin money to protect it if the loan were,
madet
A. It did not so far as I know.
Q. Would you have consented to the making of the loan if
you had understood that the bank had to provide margin
money to protect it?
A. I would not.
Q. Did you ever hear either 1\{r. R. I.~. Harris or 1\Ir. .li.. E.
Harris make any request of the Executor to sell these securities and any of the stocks belonging to the estate?
A. No, sir.
Q. Among the assets of the estate on the appraisement apnear four notes for $4,000.00 each, made by Mr. A. E. Harris.
That appraisement, according to the questions of Mr. Allen
and answers of Mr. Booker, was accepted by the Executor
as a correct appraisement. Did you, up to the receipt of the
letter dated June 2. 1934, from Mr. A. E. Harris to the bank,
ever learn that Mr. Harris had demanded of the Executor that
those notes be delivered to him as his property?
A. No, sir.
Q·. Prior to the making of the loan from Scott & Stringfellow, was there any conference by the Executive Committee and Mr. A. E. Harris, or do you recall?
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A. I don't recall.
Q. There are among the assets of the estate two hundred
shares of stock of the Citizens Bank & Trust Company. Has
there been any market for that stock since iCaptain Harris'
death7
A. Not that I know of.
Q. There are also some shares of the Woodlawn DevelopmP.nt Company, a Hopewell real estate company. Has there
been any market for that stock during that period?
page 206 ~ A. Not a bit that I know of.
Q. After Captain Harris' death, in attemptingto administer upon his estate, were the officers of the banMinfluenced by the close friendship 'vhich had existed over the
years betweP.n Captain Harris and the ·bank Y
A. I think they were.
Q. Were the relations of the Harris children up until this
misunderstanding· got to the point where lawyers were rep~
resenting· either side, such relations as might naturally be
expected to follow the long friendship which had existed with
Captain Harris?
A. I think so.
Q. Mr. Dillard, are you conscious of any ill will or unkind.
feeling towards any of the children of Captain Harris, on
your part as an officer of the bank, or on the part of any of the
Executive Committee) or of any of the officers of the bank?
A.. No, sir.
Q. Have you ever heard any member of the Executive
Committee or any officer of the bank express an unkind sentiment toward any of Captain Harris' children since this mattel' has come up?
A. I think not. Nothing in the world.
You may examine the witness, Mr. Allen.
CROSS EXAMINATION.
By George E. Allen, ~ttorney for said parties:
Q. J\fr. Dillard, when did you first read Captain Harris t
will?
A. I could not give a definite date, 1\fr. Allen.
Q. Did you read it on May 7, when you had the conference
in this room with the heirs?
A. No, sir, but it is my recollection that it was read in my
presence.
Q. At that conference Y
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A. Yes, sir.
Q. :Oid you read it after that!
A. Yes, sir.
page 207 } Q. You stated that the officers of your bank
and his business associates always were inclined
to accept his judg·1nent and recommendations. Why was it
you did not follow his judg·ment in the matter of administering his will since he left to you gentlemen solely the judgment and discretion of administering upon his estate~
A. Yes, sir, they were.
- Q. I am asking you, if, in view of the fact that you gentlemen were inclined to accept his judgment before he died,
why was it you did not accept it afterwards in the matter of
-the administration of his estate'
A. Well, I think that these men were mature business 1nen,
and through our friendship for them and for ·Captain Harris,
I think we felt disposed to seriously consider their judgment
and wishes.
Q·. You don't suppose that you had any more friendship
or love for the heirs than Captain Harris himself had, do
youY
A. I don't think so.
Q. And Captain Harris made no provision for you to follow their judgment and advice. You realized that, did you
not?
A. Yes, si~.
Q. Did you gentlemen feel that you had a considerable estate on your hands and you preferred the advice of those
interested Y
A. I think the appraisement shows the size of the estate,
approximately at least. .A,nd I think that we felt that we
should have due regard for their feelings and judgment.
Q. ~Iy question is, that in view of the size of the estate and
some of the complications involved, did you gentlemen feel
from the bP.ginning that you preferred the advices and judgment of the heirs in adn1inistering the estate 1
A. I can't say that we preferred it. I think it was rather
thrust upon us.
Q. Speaking as of the date that this paper was signed and
in view of the subsequent history, can you say whether or
not you gentlemen preferred the judgment and. advice of tht'
heirs from the beg·inning, or preferred to l1andle the rna tter
exclusive of their judgment in the matter?
· A. I can't say.
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Q. Isn't it a fact that you rather sought their
concurrence in order to avoid any possible liability in the premises?
A. I don't think so.
Q. You certainly did not think that the paper .had any effect of divesting the bank of any of its control of the estate,
did you?
·
A. I think WP. had a due regard for the paper and for the
wishes of the men.
Q. The paper simply p·rovides for conferring and consulting with the heirs and getting their advice. I am asking· you
if you thought the paper had the effect of divesting the bank
of any control over the estate'
A. I think it. had a bearing on it.
.
Q. Did you or riot feel that notwithstanding the paper, the
bank could have followed its own course if it had desired to
do soY
A. I think it could.
Q. I am asking how you felt. Did you feel that way from
the beginning?
A. I think so.
Q. Then, in its last analysis, the situation was one where
you felt free to consult Epes· and Logan Harris and get their
advice, hut ·act upon their advice or not, according to your
own judgment, wasn't it V
.A. I think our position was that we wanted to consult with
them and act in their best interest so far as we were able to
do so. That was the attitude that we endeavored to maintain.
.
Q. But if your judgment, if your· sound judgment as to
what was their best interest was one thing and theirs was
another, did you feP.l free, and realize that you were free, to
follow your own judgment~
A. Coming do,vn to fine points, I think we were free.
Q. Then, after all, whatever you did in the management of
this estate was according to your own free will and volition,
whether you WP.re following their advice· or yours, ·wasn't it·?
A. I w·ould not say so.
Q. Well, what would say?
page 209 ~ A. I ·would say that 've were trying to act in
thP. best interest of the legatees· of Captain Harris' estate. That was our earnest endeavor.
Q. And you did not always follow your best judgment in
trying to carry out that idea?
A. Well, I think we did.
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Q. You have stated that in a meeting 'vhich was held on
1\-Iay 7 in this room, at which Epes, Sel and Logan and Maddie
Harris WP.re prP.sent, that their opinion was different from
that of your Executive Committee. Did you realize at that
meeting that Maddie Harris was excluded from the matter
by his interest being left in trust with someone else?
A. I don't know if I thoug·ht of that at all at the time.
Q. You would not consider that he had any right whatsoever to express any opinion or jud&_ment that you $hould respect in view of the fact that Captain Harris had left his interest in the estate to be handled by a trustee; would you Y
A. I think we would have considered respectfully anything he might have said.
Q. Is your statement that the meeting was held on May 7
influenced by the fact that the paper which was signed by the
heirs is dated 1\t[ay 7, or have you any distinct recollection in- dependent of the 'date of the paper as to the date of the meeting?
·
A. No.
Q. The testimony is that Captf,lin Harris was buried on
the 6th of J\tiay, 1930._ Can you recall whether or not the meeting was the next day after he was buried T
A. I think so.
Q. At that time, that is, on 1\Ia.y 7, at the n1eeting in this
room, was there presented before the meeting by anyone a
· complete staten1ent of Captain Harris' assets and liabilities 1
A. I think so. I am not positive.
Q. As a matter of fact, did not any of you realize for some
little time that Captain Harris owed as much money directly
and indirectly as he did, did you Y
A. I don't recall.
Q. It has been stated here that the direct and indirect obligations were in excess of forty thousand dollars. How long
was it after his death before you gentlemen discovered that
his obligations were so large Y
A. I don't know.
page 210 ~ Q. You did not have that information before
you on May 7, did you Y
A. I don't know.
Q. How long did you all discuss the matter on May 7 in this
room?
A. I don't know.
Q. Do you know who was present as representing the bank
besides vourself?
A. I think I said just now that to the best of my recllection
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the committee was present with the possible exception of Dr.
Tucker, speaking from memory.
Q. I don't believe you named the gentlemen at that time,
and if you did I don't recall. Could you name them now?
A. I will try. D. W. Perkins, lVlr. Robert E. Jones, Dick
Watt J\llanson and myself.
Q. Mr. Booker was present, was he not?
A. Yes, sir.
Q. Was there any list presented at that meeting showing
the approximate amount and· character of the stocks belonging to the estate listed on the stock exchange and held by
Scott & Stringfellow?
A. I don't remember.
Q. Was there any discussion· at that meeting of the amount
and character of these stocks Y
A. I don't remember, but I 'vould judge so, 'vithout being
able to state definitely.
.
Q. At any rate, you have no definite impression that there
was a discussion?
A. No.
Q. Now you stated that the bank, or the Executive Committee was of tl1e opinion that the stocks listed on the New
York Stock Exchange should be sold. What was your judgment as to when they should be sold?
A. Well, I just don't kno,v.
Q. You stated that the heirs opposed a sale of those securities. What is your recollection as to how long they
thought a sale of the stocks· should be deferred?
A.. I don't think that any definite time was
-page 211 ~ stated.
·
Q. The evidence in the record shows that Captain Harris owed Scott & 'Stringfellow about twenty thousand
dollars when he died and that enoug·h of the se.curities were
sold to pay out that debit balance. Did the heirs of Captain
Harris, and particularly Epes and Logan, agree to that?
A. I don't know.
Q. As a matter of fact, they concurred with you gentlemen with reference to that transaction, did they not?
A. I don't remember.
Q. Do you remember any discussion at all about the question as to 'vhether or not a sufficient amount of the securities
should be sold promptly to pay out the debit balance to owing
Scott & 'Stringfellow?
· .
A. I can't recall the discussion, Mr. Allen.
Q. You do know that enough of the securities were sold
,.
I
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shortly after Captain Harris' death to wipe out that debit
balance, don't you?
A. I think so.
Q. From that time until the 17th of 1\farch, 1931, a period of
nearly a year, there was no indebtedness or debit balance
in Captain I-Iarris' estate 1 Of course he was responsible
for an account of Epes Harris. I am referring to Captain
Harris' estate.
A.. I don't know.
Q. Now, witli reference to the loan. You gentlen1en were
interested to sorne extent in procuring· that loan, were you
not'
A. I can't say that we were.
Q. You got nearly half of the proceeds of the loan, in satisfaction of an indebtedness· that Captain Harris owed the
bank, did you not f
A. I think the books will show that statement.
Q. You stated that when this loan was made -upon the security of the stocks held by Scott & Stringfello,v, that the
bank did not obligate itself to protect the estate in the event
stocks went down. vVhile you were considering the advisability of making this loan, did you g-entlemen discuss among
yourselves as to who would prote<;t the estate in the event
of a decline in stocks?
A. I don't remember that we did, but I think it was
thoroughly understood that the bank would not.
page 212 } Q. Did it occur to yo11 gentlen1en that the estate might sustain a considerable loss in the event
someone was not definitely res-ponsible for the marg·in requirements?
A. I don't know.
.
Q. Did you ever deal in stocks on the margin yourself?
A. No, sir.
Q. Did you, at the time this loan 'vas rnade, know that in
cases of transactions of that kind the stocks arc liable to
be sold out at a loss unless somebody meets marginal requirements?
A. I know pi·ecious little about the operating· of the stock
exchange.
.
Q. Did you undertake to inform yourself about the situation before ag·reeing to the loan Y
A. Not especially.
Q. I believe you stated that you cannot recall any conference with Epes Harris or Logan Harris on the subject before
making the loan?
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A. No, I don't recall the conference. It might have been
held.
Q. Have you seen the correspondence or read the correspondence between l\fr. Booker and ~Ir. Walter Robertson, of
Scott & Stringfellow1
A. I don't think so.
Q. You have not read it up to now?
A. No.
Q. So, then, you were a member of the Executive Committee dealing_ with this situation and did not even read the correspondence between the bank and 1Scott & Stringfellow so
as to keep yourself advised?
A. I suppose I read whatever 1\{r. Booker brought before
the committee.
Q. Now, 1\Ir. vValter Robertson, of Scott & Stringfellow,
wrote 1\Ir. Booker on 1\Jiay 2, 1931, that he had no private arrangement with Log·an Harris about carrying the account and
of course the executors of the estate are the only parties
whon1 we can hold responsible for the margin. Did you kno'v
of that letter shortly after it was 'vritten 1
A. I don't think so.
Q. Again, on l\fay 20, 1931, 1\Ir. vValter Robertson wrote
1\fr. Booker, among other thing-s, as follows: ''As I wrote
you in my letter of 1\fay 2nd, we have to look to the Bank as
Executor to keep this account properly marpage 213 ~ gined." Do you recall having that letter presented to vou shortlv after it was written Y
Jl. No, sir.
~
Q. Did the bank go into this arrangement 'vithout any
definite understanding· as to who would meet the marginal
requirements while leaving· 1\tfr. R.obertson under the impression that he was to look to the executor to keep the account
properly margined f.
w

By ]_\IIr. Gravatt: That question is objected to because
there is already in the record letters from Mr. Booker to Mr.
R.obertson, of Scott & Stringfellow, distinctly informing· hbn
that tlw bank would not be responsible for the rna rgin, and
the quGstion is not fair to the witness.
By :Mr. Allen: That question relates to the time the bank
went into the transaction. All the letters referred to bv 1\.fr.
Gravatt are subsequent to March 17, the date of the grantingof the loan.
By 1\{r. Gravatt: A,t pag;es 8 and 9 of the testimonY, these
letters are read and they are prior to March 17, 1931.
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By ~ir. Allen: vVhat I am aski~g for is a letter prior to
the date the loan was granted in which 1\fr. Booker, or any
member of the bank, informed ~Ir. Robertson that the bank
will assume. no responsibility in connection with marginal requirements in the event the loan was granted.
By lVIr. Gravatt: A letter dated :rvrarch 9, 1931, referred
to in the evidence at the pages given, addressed to 1\tlr. W.
S. Robertson, signed by the cashier: "You will recall that
the stocks arP- also pledged as security for a debit balance of
Epes Harris as well as the debit balance of Captain Harris's
account. In my opinion the margin would be very little in
the case of a $19,000.00 additional advance, and his heirs would
be running a considerable risk as they would be necessarily
traveling on very thin ice. · This however will be
page 214 ~ entirely up to them ~s we have secured a paper
holding us harmless should the account have to
be sold on account of failure to put up marg·inal collateral.''
A. To the best of my knowledg-e and belief, Scott & Stringfellow and J\1:r. Robertson and the legatees knew that the bank
would not be responsible for marginal requirements.
Q.. Well, then, the bank did g·o into the transaction knowing that no arrangements had been made to meet the marginal requirements~
A. I think so.
Q. With reference to the two hundred shares of bank stock
of the 1Citizens Bank & Trust Company. I believe you stated
that there has been no market for the sale of that stock since
the death of Captain Harris. ·Do you recall about when the
banks in Southside Virginia commenced to fail or close?
A. I think if I recall corrP.ctly, 'Mr. Allen, the squeeze
came on about the fall of 1928. That was about the start
of it.
Q. But you had your peak of high prices and high stocks
in 1929, didn't you Y
A. I said to the best of my memory.
Q. Certainly no banks in this section closed before that
time'
A. They began to tig·hten up the fall of 1928 accoraing to
mv recollection.
·Q. Isn't it a fact that in the fall of 1931, the banks in .Southside Virginia commenced to close and that the nearest one
to this town, namely, the First National Bank of Victoria, did
not close until early in the year 1932, and no banks in the
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Coru1ty of Nottoway closed Wltil the banking holiday in the
spring of 1933?
A. I don't ~rnow when the squeeze ·was.
Q. I mean the closing· of the banks; that is what I am talk- ·
ing about.
'
A. I don't know. I know this that about twelve of them
rig-ht south of us closed in about twenty-four hours.
Q. They started over at South Boston and to the south and
southwest of us, didn't they?
A. ·Yes, sir.
pag-e 215 } Q. Practically all of the banks south and southwest of your town, towards Lunenburg County, .
closed in the fall of 1931, and in the early part of 1932 The
First National Bank of Victoria closed. That was the closest
one to you that closed, 'vasn't it?
A. We had one here at Ford, Virginia. The Dundas bank
closed about 1930.
By 1\fr. Gravatt: .Which is the closest, Du:q.das or Victoria Y
By Mr. Allen: I don't know; I reckon Dundas.

Q. Have you any idea what the bank stock of your own
bank was worth when Captain Harris died!
A. No, I don't know, 1\{r. Allen.
Q. You kno·w that it was appraised at $9,000.00 on the 29th
day of J.\llay, 19'30, do you not 7
A. Yes, sir.
Q. You know that the bank accepted that appraisement as
correct, do you not?
A. I suppose that was a question of judgment for the appraisers.
Q. The bank never objected to the appraisement, did itt
A. Not that I know of.
.
Q. And it never raised any question whether or notA. Not that I know of.
Q·. No·w, can you give· us any idea what that stock was possibly worth or what it might have been sold for any time during- each year from 19-30 up until the present time 7 Starting
'vith 1930, can you give us any idea what it might have been
so'ld for during 1930?
A. I can't give you anything· but a guess.
Q. For any year?
A. During those times, no.
Q. Now, 1\fr. Booker in a letter to 1\frs. Gillespie under date
of April 22, 1932, expressed the judgment that the two hun-
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dred shares of the Citizens Bank. & Trust Company stock
might be converted for $7,000.00 as of that day.
A. I don't believe it could.

By ~fr. Gravatt: Let him see that letter because I think
the question is misleading to the witness.
page 216

~

C~Ir.

Allen hands letter to witness.)

Witness, continuing: I don't believe it could.

Q. That is about two years after the appraisement when
the stock was appraised at $9,000.00. It appears to have
fallen $2,000.00 in lVIr. Booker's judgment, and you don't think
it could have been sold for $7,000.00 as of April 22, 1932?
A. I don't think so.
Q. Under date of ~fay 27, 1932, :Mr. Booker writes ~Irs.
Gillespie ag·ain, in which he classifies the two hundred shares
of Citizens Bank stock as being worth $p,OOO.OO, being $2,000.00 less than the figure ntentioned about a month before.
vVhat have you to say about that 1
A. I doubt if it would have brought that at that time.
Q. So that stock was going down quite rapidly in value,
wasn't itt
A. It seems so.
Q. Now, did any of the Harris heirs ~ver request you gentlemen not to sell that stock or put it on the market~
A. I don't recall.
Q. You stated that the influence of Captain Harris with
you gentlemen and the close relationship that had existed between you gentlemen and Captain Harris inclined your committee to go along and respect the wishes of the. heirs, and
that you undertook to do this in tl1e disposition of the stocks.
If that was the view, why was it that you did not continue to
go along with then1 instead of dump~ng the stocks in 1932
and closing the 1natter out. \.Vl.1y d1d you not continue a
little longer to give the ntarket an opportunity to revive instead of selling when stocks were at the very botton1?
A. Yon asked me something I can't answer.
Q. You don't recall that any of the Harris heirs advis~d ·
a sale when you finally closed out the stocks,-do you?
A. I don't know.
Q. As a n1atter of fact, they were opposed to selling on
that low market, were they not~
A. I don't know.
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Q. Did 1\fr. Booker show you a letter from Mrs. Gillespie
in which she stated in substance that since they had held
the stock so long and the estate had decreased so
page 217 ~ in value that they n1ig·ht at least hold it a little.
while longer in order that there might be an opportunity for an increase 1
A. I don't think so.
That is all we have to ask.
RE-DIR-EOT EXAl\iiNATION.
By W. 1\{oncure Gravatt, of counsel for the Citizens Bank &
Trust Company, a corporation, Executor, and in its own
right:
Q. J\.Ir. Dillard, what officer of the bank had active charge
of the affairs pertaining to this estate¥ Was it the cashier
or the president or son1e member of the Executive Committee?
A. The cashier.
Q. All correspondence would be handled, then, by the
cashier rather than the committee or the president of the
bank?
A. Entirely, so far as I know.
Q. The details of this business, then, were intrusted to the
cashier and were under his supervision and his direction 1
A. Absolutely.
Q. You attended meetings of the directors and of the Executive Committee and considered matters which were presented to these meetings 1
A. Yes, sir.
Q. As a matter of fact, the Executive Committee was kept
informed by reports given it by the cashier, wasn't it f
A. Yes, sir. .
Q. Now, about how often does your .Executive Committee
meet to consider any matters which may need its attention?
A. It usuallv meets on call of the cashier.
Q. Your Board of Directors n1eets ho,v often 1
A. The first and third Wednesdays in each
page 218 ~ month.
Q. The purpose then of the Executive Committee is to be at handy call when the Boat·d is not in actual
session f:
A. Yes, sir.
Q. And this· committee, 1\ir. Booker kept this committee
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and the Board informed as to the management of this estate,
didn't he?
A. I think so.
Q. Is it or not a fact that the 1nanagement of this estate
was influenced~ by the wishes of the heirs as brought to the
Executive Committee through the committee of Niessrs. R.
L. and A. E. Harris i
·
A. I think so.
Q. l\fr. Dillard, do you think that the two hundred shares
of stock of this bank could have been converted into cash at
any tinw within two years after Captain Harris' death at a
pnce which would have been anything· approaching their book
value?
A. I do not.
Q. How n1uch of a sacrifice do you believe would of necessity have been n1ade of this stock in order to convert it into
cash at any time within two years of ·Captain Harris' death 1
A. I don't believe that it could have been converted into
cash within two years after Captain Harris' death for as
much as $20.00 a share.
Q. If sold at all, do you believe that two hundred shares
could have been sold to any individual, or would it have been
necessarv to find a number of individuals to whom this stock
could have been sold 1
A. I don't believe it could have been sold either way.
Q. Do you recall in October, 1931, a time when there was
a run on the banks of this town and time had to be called or
claimed on certificates to shut it off'
A. I think I do. I am very sorry I can.
Q. Do you recall just prior to that time a committee of
bankers from the south of Nottoway coming to Blackstone
in the middle of the night and suggesting that the banks in
Nottoway close for a week in sympathy with other banks to
stop this running business? Did you ever hear of that?
A. I don't recall that.That is all.
page 219 ~

RE-CROSS EXAl\1INATION.

By George E. Allen, Attorney for said parties:
Q. Mr. Dillard, you stated that you do not think that this
bank stock could ha,re been sold at any time within two years
after Captain Harris' death for anything like its boo]r value.
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.Do you happen to know ,vhat the book value '\vas at that
time~

A. I don't know.

Mr. Booker can tell you maybe.

1\ir. .Allen: Do you know, lVIr. Booker~
~Ir. Booker: No, but according to my recollection, about
from Captain's death, from 1930 to 1932, it was between forty
and forty-five dollars.

Q. You stated that you did not think it could be sold for
as much .as $20.00 a share during those two years. Did you
.ask anybody to buy it~
A. I did not.
Q. Well, the only way you could find out 'vhether anybody wanted to buy the stock was to advertise it to the public in some way and that was not done. In view of that fact,
isn't it largely a guess on your part or a matter of speculation as to 'vhat anybody 'vould haye offered for any of that
stock in the event it had been advertised for sale~
A. I am just giving you my opinion; it may be wrong.
Q. But you have no facts upon which to base that opinion
if the stock was never offered to the public, have youY
A. I think Mr. Booker was in close·touch with.the situation, and I think it would have been detrimental to the stock
and to the bank and to the stockholders to advertise that
block of stock for sale in that way.
Q. You n1ight have advertised that you were undertaking
to settle a large estate and reduce its assets to cash, and
an1ong those assets you had two hunclred shares of the bank
stock and you were ready to receive offers for it. You could
have done tluit easily, couldn't you¥
A. We didn't do it.
Q. Why did you not?
A. Because 've did not think it was wise for anybody, the
bank or the owners of the stock.
Q. Well, the stock was steadily declining in value, was it
not¥
A. It did not seem to ·have any specific value. It did not
have a standing value so far as I know.
page 220 ~ Q. Is it your opinion that it could not have
been sold for anything, or if you think it could
have been sold at all, have you any idea what it could have
been sold for¥
A. No, I have not.
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Q. You are not willing to say that it could not have been .
sold for anything had it been offered, are you f
A. I would not say that.
That is all.
And further this deponent saith noL
Signature waived by consent of counseL
The deposition of
R-. E. JONES,
taken for Citizens Bank & Trust Company, June 12, 1935,
and duly filed.

(Examination by "\V. :Nioncure Gravatt, of counsel for the
Citizens Bank & Trust Company, a corporation, Executor,
and in its own right.)

Q. Please state your name, residence and occupation. I
will omit age.
A. 1\Iy name is Robert E. Jones; residence, Blackstone,
born here and been here all my life; occupation, I am clerk
of the Seay Bagley Company, Blackstone.
Q. ~fr. Jones, how long have· you been a director or the
Citizens Bank & Trust Company 1
A. Something over twenty years.
Q.. During your connection with the bank, who have been
its. presidents?
A. Captain Ifarris was the first president; :Nir. Dillard
was the second. They are the only two since I have been
connected with the banlr.
Q. How long have you been a me~nber of its Executive
Committee'
A. I hardly know just how long. I would say ten or twelve
years. As much as that time.
Q. How long· did you kno:w Captain Harris before- his
death~

A. I had lmo.wn Captain Harris all my life.
Q. \Vhat was your relation to Captain?
A .. Won't anybody in the· world I thought•more
of than Captain, just· as friendly with hin1 as could be in
every way, and every member of his fan1ily. I feel that way
now.

· page 221

~
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Q. What, in your opinion, was the standing of Captain Harris in this community as a citizen and a man 1
.A. I don't think anybody had any higher standing than he
di~

.

Q. How did the .directors and employees of the bank respect his judgment and advice and suggestions t
A. Well, I think they thought a good deal of his judgment
and they certainly honored his respect in every way.
Q. Do you know whether Captain Harris for years was
· in the habit of buying and selling stocks quoted on the New
York Stock Exchange?
.
A. Yes, sir, I know it.
Q. Did Captain :Harris keep himself posted on values and
·-.market trends t ·
A. I think he did. He kept up on the market as well as.
anyone in town.
Q. Who was his principal and closest adviser in the City
of Richmond Y
A. I reckon Captain did 1nost of his business 'vith Scott &
Stringfellow and through Walter Robertson.
Q. When Captain Harris was in town and well, how often
do you think you would see him and talk with him each
week?
·
A. I saw right much of Captain in the store and at my
home.
Q. You had a real sympathy with him on the stock transactions, I believe?
A. I thfnk Captain did not mind talking to me pretty
freely about what he held and I did not mind talking to him
freely about what I held.
Q. And was his opinion and advice sought by you as a
guide in the holding and conducting of your own affairs on ,
the market?
A. I would ask Captain what he thought of a certain stock
and he would give me the best advice he had at all times .
.Q. How often, do you suppose, Captain would talk, a week,
on the 'phone with· Walter Ro·bertson? ·
A. I really don't know, ~Ir. Gravatt. I would
page 222 ~ think it would depend a good deal upon the market conditions. If necessary he did not mind
talking to him-I could not say just how often.
Q. Did you get the benefit of the advice and information
.
Captain had received from Walter Robertson?
A. I think Captain 'vas always 'villing and would give me
any advice he had at any time veryfreely.
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Q. ~{y reason for asking you these intimate and personal
questions is to qualify you as to your relationship with Captain Harris and as to your intin1acy 'vith hhn, and to show
whether or not you are qualified to give us information on
this subject. Do you recall Captain Harris' death?
A. Yes, sir, I do.
Q. Do you know where he was for about the last thirty
days of his life?
A. He was at St. Luke's Flo spital, Richrnond, I think. I
went in to see him several times while he was down there.
Q. VVhen do you recall first having heard Captain Harris'
will read?
A.. A.s well as I remember, it 'vas the day after he was
.
buried.
Q. Under what circlunstances and where were you when
you heard that will read·¥
A. VV e were up here in this room.
Q. To the best of your recollection, please state who were
up here~
:A. R. L. I-Iarris, A. E. Harris, ~iaddie I-Iarris, (J. nL Harris, Jr.), and S. S. I-Iarris.
Q. And who of the bankf
A. 1\Ir. D. \V. Perkins, ~{r. R.. F. Dillard, 1\Ir. R. W. ~fan
son, Jr., J. A Booker and myself
Q. VVhat was the object of that conference¥
A. \¥ell, those gentlen1en were all present, Captain Harris' children, and they did not want any of his stock sold.
Q. \Vhat was the opinion and judgment of the cOinmittee
as to whether this stock should be pron1ptly sold and the
estate pron1ptly arid speedily settled 1
A. The judgment of the committee was that the stocks
should be sold and turi1ed into cash and settle the
page 223 ~ estate up.
Q. I hand you a paper dated l\tiay 7, 1930,
signed by the devisees and legatees of J. 1'I. I-Iarris. I ask
you to give us your recollection as to what brought that paper into being.
A. Well, what brought the paper here, the Board ·wanted to
sell out the estate of Captain Harris, his stocks that were
speculative turned into cash, and settle up the estate, and
through R. L. Harris and A.. E. Harris, they said they wanted
to hold the stocks, not to sell them, that they were taking all
tb.e chances on the 1narket and not the bank.
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By agreement of counsel this witness stands aside temporarily and will resume his testimony later.
The deposition of

W. S. IRBY,
taken for Citizens Bank & Trust .Company June 12, 1935,
and duly filed herein:
(Examination by W. l\foncure Grayatt, of counsel for the
Citizens Bank & Trust Company, a corporation, Executor,
and in its own right.)
Q. Please state your name, age, residence and occupation.
A. N arne, W. S. Irby; ag·e, 49; residence, l(enbridge, Virginia, occupation, banker.
Q. :Nlr. Irby, did you once live at Blackstone?
A. I did.
Q. vVhen did you nlOVe to Lunenburg?
A. In 1906.
·
Q. From that time up until now, with what bank have you
been connected f
A. The Bank of Lunenburg, at I(enbridge.
Q. 'Vha t ·ofncc do you hold in that bank at present?
.A. President.
Q. Mr. Irby, have you at any thne been president of the
State Bankers .Association of Virginia?
A. I have.
page 224 ~ Q. Do you hold any «?xecutive or committee position with that Association at present?
A. Chairman of the State Legislative Committee.
Q. 'Throughout your career as a banker, have you made
it a practice to attend regularly the meetings of the .Association and inform yourself on banking matters?
A. I try to.
Q. What were your relations with Captain J. l\L Harris
throughout all of his life?
A. He .'vas a very close personal friend.
Q. How did Captain Harris stand in Nottoway and this
section of Virginia as a man and a citizen¥
A. He stood right at the top.
Q. vVhat estimate did those who knew him place upon his
judgment in business and fiscal affairs?
A. Excellent.
Q. Did you kno'v that for a number of years he was presi-

/
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dent of the Citizens Bank & Trust Company, and prior
thereto, when Governor 1\tiann was its president, a vice-president of the bank 7
A. That is true.
Q. Do you know whether or not it 'vas the custom of Captain Harris during· many years Qf his life to buy and sell
stocks throp.gh brokers which were quoted on the New York
Stock Exchange?
A. I only know fro1n hearsay to a limited extent.
Q. Mr. Irby, when was the beginning of the econo_n1ic depression which has swept ove~ this land of ours fo.r _the past
several years 7
.
,
_Y: ·~.·
A. When the people began to spend an amolll1t. of money
exceeding their income. I would date it back to the birth of
the automobile.
Q. When did it become particularly acute and pronounced
in this country?
A. The stock market crash came in 1929. If I remember
correctltt in our_immediat~ section, in the fall of 1930, follo,ving the 'drought
·
Q. You mention something that none of us .has .. been wise
enough to mention and which has slipped away~ and I thank
you for it. What was the effect and the extent of the 1930
drought in our section of Virginia? ·
page 225 ~ A. In this immediate section it was very far
reaching. In my own county it resulted in perhaps about one-eighth of the people being put on the Red
Cross or some other relief rolls.
Q. Mr. Irby, the estate of Captain Harris owned two hundred shares of stock in the- Citizens Bank & -Trust Company
of the par value of $25.00 per share. Captain Harris died
on the. 4th day of May, 1930. That stock has liot bden sold
and is a matter. which is in litig·ation between the parties here.
I ask you as a banker and a man familiar with Nottoway and
surrounding counties whether or not, in your opinion, there
has been any market value, sale value, or demand upon the
market for that stock, or any bank stock, since the :fi1st of
May, 1930, up until the present time at anything like its.book
or intrinsic value T
. A. Prior to 1930, our bank was interested in two hundred and six shares of Citizens Bank and Trust Company
stock which was assigned to a certain bank in the state, and
the equity, if there was any, 'vas assigned to our bank. About
that time due to conditions existing between the banks and
the borrower, it was thought advisable to liqUidate some of,
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the stock to pay off smne of his indebtedness, and we were
not successful in finding any n1arket for this block of stock
at a satisfactory price. That matter continued on until finally
our bank, in order to protect itself, took over this two hundred and six shares along with other securities, and we are
holding it today as the bank's property, the t\vo hundred and
six shares, due to the fact that we have been unable to find
a satisfactory market. As to demands and prices of bank
stock in general, they were not very active for some time,
and our pa-rticular stock has not been chang·ing hands very
much during this period that you are speaking of, and the
price is considerably lower than it used to be due to the inability of the bank to make a fair amount of profit from its
operations.
Q. The Bank of Lunenburg stood as a sentinel in a period
\vhen rnany banks south of it were failing. What effect do
you think the general waYe of bank failures south of you in
the year 1930 or 1931, had on the willingness of people in
this section to buy bank stock?
A. I think the epidemic of bank failures affected bank securities throughout the nation very materially. It made them
very unpopular as an investment.
Q. What are some of the standard services giving· advice
on what to do about holding or selling securities and stocks
which are listed on the New York Stock Exchange Y
A. I don't know as I am qualified to answer that. I can
only speak in a very limited way. We have not hesitated in
lots of cases to hold, and in other cases to do all in our power
to recommend sale. In all cases we have tried to get the advice of people who are supposed to know.
Q. J\!Ir. Irby, since the stock n1arket crash in 1929 up to
the present time, do you think any individual has been wise
enough to know when it was prudent to hold and when it was
prudent to sell stocks of a speculative nature 1
page 226 ~ A. I can only answer for tnyself, :rvir. Gravatt,
and that is I have not ·been s1nart enough.
Q. During this period from 1929 down to the present time,
are you able to advise with any deg-ree of certainty ·wha~ is
a safe investment even for trust funds?
A. It has been very hard for us to know just where to
draw the line for the past few years as to what is a giltedg-ed security, and the result is 've are sticking· pretty close
to government bonds, state of Virg-inia, or something of the
kind. We sacrifice yield for the sake of principle.
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You may examine the· witness, 1\-Ir. Allen.
CROSS EXAl\1:INATION.
By George E. Allen, Attorney for said parties.:
Q. Mr. Irby, the two hundred and six shares of the Citizens Bank & Trust Company stock which you referred to was
not acquired by you in your trust capacity, was it?
A. No, sir.
,
Q. You 1nerely acquired an interest in the equity of that
stock by virtue of the interest in it of some borrower?
A. By having· the borrower to assign to our bank to secure
certain o·bligations all equity in sundry securities in the hands
of another bank, to secure a loan, and we had to take over
other securities along with it to protect our equity.
Q. About when was it that you acquired the stock?
A. It was actua)ly acquired about the fall of 1932.
Q. Do you recall any offers or opportunities to sell it at
any price since you acquired the stock?
A \Ve have not had a single bona fide offer.
Q. What thne in 1932 did you acquire the stock 1
A. I don't know exactly, son1etime in the fall, possibly October or November.
.
Q. That was shortly on the heels of son1e of these bank
failures you refer to, was it not?
...~. The drought was in 1930, the bank failures
page 227 ~ in 1D31 ; we secured it in 1932.
Q. And all the hanks closed under· the president's procla1nation in ~I arch, 1933?
A. So far as I know all closed save one.
Q. -Have you advertised h1 any local papers or journal that
you had this stock for sale.?
·
A. No, sir.
Q. With reference to a market for a local bank stock, there
is no such thing· as a real market for bank stock of local country banks, is there Y
,
A. It depends upon what you mean py a market. There is
no exchange where they are listed upon. We had ·what we
. speak of as an over-the-counter market. Up until the depression, we always claimed we had. a very active market for
stock; whenever it was offered it was gobbled up.
Q. You refer to an active demand for stocksA. I think all markets depend upon a demand for the commoditv or item offered for sale regardless of whether it be
local de1nand, or for a security or comn1odity created on one
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of our organized n1arkets such as the .New York .Stock Exchange or otherwise.
Q. So far as bank stock or banks in Southside Virginia
are concerned, the only market that you have is the demand
or the desire for the stock, isn't it?
A. I think the only market for anything is the demand and
desire for it, whether bank stock .or whatnot.
· Q. There is no particular institution of any kind where the
stock is listed for sale or sold publicly, or anything of that
kind, is there Y
A. Not that I know of.
Q. And when tin1es are good and banks are permitted to
operate under circumstances under which they are able to
make profits, there is a demand for the stock, you have inquiries and you have opportu~ities to sell it. That is the
size of it, isn't it?
A. I think so.
Q. If you have the stock of any particular bank in Southside Virginia and desire to sell it, there is no way for you
to find out if there is anybody who wants to buy it unless
you let it be known you have it for sale, is there 1
...A,... My experience has taught me there are two ways: One
is seeking the article and make inquiries, and the other way
would ·be to let the public know you have the itepJ. for sale
and thereby locating a buyer.
.
Q. And it is custon1ary to follow both methods,
page 228 ~ isn't it?
.A. I think so, it depends upon the nature of the
case.
Q. lVIr. Gravatt asked you with reference to stocks listed on
the stock exchange and you said you had never been ~se
enough to know when to sell those stocks and when not to sell .
them. 1\fr. Gravatt asked you also if your bank had trust
powers and you said to a limited extent. If you are not
wise enough to know when to sell and when not to sell stocks
listed on the exchange, and you hold in your capacity as executor or administrator of an estate stocks listed on the ex-·
chang·e, "rould you hold them or sell them, realizing that the
law requires a settlement of an estate "rithin a reasonable
length of time 1
A. We follow two policies, either to have the court advise us, or else have the beneficiaries or legatees of the estate to assume full responsibility for holding any security
that is not legal for trust funds in the state.
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Q. vVould you hold any such security in the absence of following one of the other of those courses f
A. Not unless we had power under the trust agreement or
will, according to our judgment.
That is alL

RE-DIRECT

EXA~IINATION.

By Vv. 1\{oncure Gravatt, of counsel for the Citizens Bank &
Trust Cornpany, a corporation, Executor, and in its own
right.

Q. :M:r. Irby, during the period under consideration, front
].!fay, 1930, up until now, 1930 being the terrible drought year 1
1931 when banks south of you practically all failed, and 1932
when it had spread all over the ·united States,-suppose the
Citizens Bank & Trust Cmnpany had heralded abroad in the
newspapers that they had for sale two hundred shares of
their stock, do you think that would have been wise and a
. prudent thing to do for an Executor 1 Do you think it would
have produced a purchaser or helped the stock in those times
to do a thing of that kind?
A. I can only answer that by telling you what we did in
this stock just referred to, the two hundred and six shares.
Our bank is not holding any stock through preference. vVe
are all agreed that we do not like to carry that class of asset
on the hooks, especially in the changing state banking laws
and- the attitude of the powers to be in the state and nation.
And if 've had thought we would have gotten our money and
at the same time 'vould have treated every bank as we would
like to have been treated, we would have offered the stock at
public auction.
Q. Is it easy to find a purchaser for as much as two hundred shares of stock of a local bank even in flourishing
times?
page 229 ~ A. 1\iy experience is that it has been easier to
find a purchaser for small quantities.
Q. Suppose this executor had advertised these two hundred shares of stock in the newspapers for sale and produced
no purchaser. Would that, in your opinion, have been helpful or harmful to the estate f
A. I don't think it would have been very ·wholesome.
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RE-CHOSS EXA:NIINATION.
By George E. Allen, Attorney for said parties:
Q. 1\ir. Irby, ::Mr. Gravatt has asked you with referenc.e to
holding· stock and you have answered with reference to stock
which you did not hold in a trust capacity; that is, as executor or administrator. I am asking you with reference to
stock that you might hold in your trust capacity if some customer of your bank should ·die leaving a couple hundred
shares of your own bank stock, and it became your duty to
liquidate that estate. vVould you hold that stock for years,
or how would you let the public know that you had it and
give the public an _opportunity to make offers for it~
A. I 'voulcl have to wait. until we get in that fix until I answer. The bank is run by a Board of Directors and not by
any one person, and their views might be different as to "rhat
I might think. It would depend upon conditions of the times.
I would ask advice of the court or the interested parties of
the estate.
Q. You would not be willing to carry the stock in the estate
for years without getting the advice of the court or the consent of the heirs to hold it, would you 1
A. I can't speak for tho Board of Directors. Personally,
I would be in fav-or of having advice from the court or let
the parties assu1ne tho responsibility.
Q. I am asking you with reference to your own policy as
an executive officer of the bank. I cannot expect you to answer with reference to your Board. You 'vould have to answer according to your own judgment. Under the circumstances, would you hold the stock unless you got advice from
the court or consent frOJn the heirs by their execution of some
instrument to that effect?
A. As a general proposition, I would want the advice of
the court and protection fron1 the heirs under an emergency.
The Board of Directors might assume responsibility that it
might be carried a while. I am not able to answer those
questions until they cmne up. I think it would be the duty
of the executive oftficer of a bank or trust company, as well as
the individual directors, to handle the matter just as they
would handle their own personal affairs as far as possible.
That is all.
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The deposition of

"r.

F.
SfiEFFIELD,
taken for Citizens Bank and Trust Company June
12, 1935, and duly filed.
(Examination by W. :Nioncure Gravatt, of counsel for t}le
Citizens Bank & Trust Company, a corporation, Executor,
and in its own right:}
Q. State your name, age, residence and occupation?

A. F. W .. Sheffield; age, 48; residence, Crewe, Virginia;
occupation, banker.
Q. !vir. Sheffield, what office do you hold with the Bank of
Crewe?
A. The office of cashier.
Q. For how many years have you held that o£:fice?
A. Twelve years.
Q. Prior thereto how long were you an employee of the
Bank of Crewe?
A. Fifteen years.
Q. Then you have been in the banking business twentys·even consecutive years?
A. I have.
Q. Are you familiar with the conditions which have confronted banlrers in Nottoway and Southside Virginia in the
last :five or six years~
A. I am.
Q. In your opinion what have been the market conditions
affecting the stock of such banks since May 1, 1930, down to
the present time? Has there been a n1arket which ·would abs·orb stocks at a fair valuation f
A. There has not.
Q. In the assets of Captain Harris' estate, the Citizens
Bank & Trust Company, its executor, found two hundred
s~ares of its stock. Was any part of that stock hypothecated
with the Bank of Crewe as security for a loan extended Captain Harris in his lifetime?
. A. 1\{r. Gravatt, I can't answer that guestion. Mr. Harris
had some business relationships with the bank from time to
time, mostly during our former cashier's lifetime, and without consulting our records, I could not answer that.
Q. Did not Captain Harris owe the Bank of
page 231 ~ Crewe $4,000.00 when he died?
A. He did, yes, sir.
1
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Q. That was later taken up and paid by the executor, was
it

not~

A. Ivfr. Gravatt, I presume that it was. I 'vould have to
freshen my memory on that. I rmne1nber the loan.
Q. Do you think from your experience as a banker and
your knowledge of banking conditions, that there has been
any market in this section of Virginia for two hundred shares
of stock of the Citizens Bank & Trust Company since May
1, 1930, up to the present time?
A. I doubt if there has been except at a great sacrifice certainly.
Q. Do you remember whether or not at any time during
that period, you have inquired as to whether or not the stock
of the Citizens Bank & Trust Company could be converted
into cash at a fair value Y
A. You n1ean down to the present time Y
Q. Any tin1e between J\{ay 1, 1930, and the fall of 1932?
A. I cannot recall, :Nir. Gravatt.
CROSS

EXA~IINATlON.

By George E. Allen, Attorney for said parties :
Q. Mr. Sheffield, the only way you could find out whether
you could sell any bank stock of any 'bank in Southside Virginia would be by letting the public know that you had it
for sale. That is true, isn't it?
A. Yes~
·
Q. If you did not let the public know you had it for sale,
you could not say that there was no one that was unwilling
to buy it, could you Y
A. Unless they were approached on the subject. ·
RE-DIRECT EXAM:rNATION.
By W. Moncure Gravatt, of counsel for the Citizens Bank &
Trust Company, a corporation, Executor, and in its own
right:
Q. Mr. Sheffield, what has been the effect of the economic
depression which has swept over this country on all bank
stocks'
A. Very unfavorable.
page 232 ~ Q. Stocks that have been listed on the exchange
in the largest banks in the land, what has been
the effect on them of these conditions through which the country has passed?

o
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A. It has depreciated their market value naturally, and
that depreciation, to a large extent, still stands good in stocks
such as those listed on the New York Exchange.
Q. In the case of rural cmnmu11ity banks such as we have
in Southside Virginia, what. is the instrumentality usually
through which that stock is sold 1 Is it the officers of the
bank finding persons who would be available, or is it talked
about on the curb like horses and cattle and produce of a
farm?
A. Speaking for our ow11 bank, up until the stock market
crash of 1929, we always had a waiting list for stock at a good
figure. It was the most saleable article that we knew of and
was always readily placed. The crash of 1929, the drought
of 1930, and other things due to the depression den1oralized
business and 1uade all stock very unpopular with the public.
All such bidders withdrew fron1 the market. All along we
have been able to find some sale for our stock, but have discouraged the offering of it on account of the conditions that
existed.
That is all.
RE-CROSS EXA1\IINATION.

0)

By George E. Allen, Attorney for said parties :
Q. You say that all along- you have been able to find some
sale for your stock, but you ha,re discouraged a sale of it ·
because of the prices at which it might have been sold?
.
A. We might have been able to find some offers for it, but
not at a price anyone would sell it for though.
Q. Does your bank have trust powers 1
A. No, sir.
Q. If you had some stock of another bank in your bank
for sale, ho'v would you go about to try to sell it 1
A. I would first write to the officers of the other bank
and ask them what the value was and if they would place it
for me.
Q. I am referdp.g, of course, to stock of a rural bank.
A. Yes.
·
Q. Then if they replied that none of their of·ficials were
interested and you "rere still called upon to liquidate that
stock, how would you go about to sell it1
page 233 ~ A. We have not bad that experience yet, 1\Ir.
Allen.
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Q. Have you any idea how you would go about to sell it if
you had occasion to sell it 1
A. It would depend upon conditions, whether Of not we
wanted to sell the stock at a sacrifice which Would be very
poor business I should think.
Q. Assuming that you had a loan in your bank upon the
sole security of stock in a bank in Southside Virginia, and
that the loan 'vas of suf•ficient size to probably cause you to
sustain a loss and that the maker repudiated the loan, it was
not worth anything· and you had to resort to the stock alone
for your money, how would you go about to sell the stockY
· A. Through the officers of the bank as I have just stated.
However, if the officers of the bank submitted us a financial
statement showing that the value of the stock 'vas considerably in excess of the sacrificed price offered, I believe our
Board would take that in consideration before disposing of
the stock.
Q. But supposing the borrower says : ''I am not going to
pay the loan. You have got to get it out of the stock, the
stock is amply sufficient to pay it,'' and instructed you to
sell, I want to know how you would go about to sell the
stock.
.
·A. Not having had any experience along that line, I can't
tell you just how the Board would instruct.
Q. But I arr1 not asking the Board; I am asking you.
A. The Board of Directors-when collateral is to be disposed of-I haye never done so until ordered by the Board.
Q. Let us assume that the Board has left it to you and
they are out of the nultter. I just want to know how you
would go about to sell the stock or try to find a purchaser.
A. I jusf answered tl1at question a while ago. We have
had no experience along that line. I will ~ive you one example
in speaking of stocks in Southside Virgtnia. We had stock
up as collateral in one of the largest banks of North Carolina whieh had a book value in e..."'{cess of $200.00 per share.
We inquired as to the market value., at 'vhich time I am of
the opinion an officer of the bank wrote us it was worth
$200.00 per share. Following the stock .market crash, we
asked him to sell provided he could get as high as $180.00,
and he could not sell at that. At various times we asked him
to sell until we finally offered the stock to him at $90.00. As
the book value of the stock is still up, our .Board did not think
it wise to sacrifice the stock at the lo,ver figure and 've are
l1olding· it today..
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page 234 ~

Q. Let us get ·back to the case I an1 supposing-.
You would not continue to carry the note as past
due forever because you would not know how to go about
selling tlie stock, would you?
A. vVe would not sell a stock for $10.00 per share because
we were detenuined to get rid of it on account of the default
of the note if it '\ras plainly worth $100.00 a share, simply
because no market existed for it.
Q. I an1 asking you though, how you would go about to
find out whether anybody wanted the stock or not 1
A. The only way we have gone about it heretofore, is that
heretofore we have inquired of the officers of the hank and·
relied largely on their judgment and acted .according-ly.
That is all.
The deposition of

S. L. BARRO\V,
taken for Citizens Bank and Trust Con1pany, June 12, 1935,
and duly filed:
(Exan1ination by vV. I\ioncure Gravatt, of counsel for the
Citizens Bank & Trust Cmnpany, a corporation, Executor,
and in its own right.)

Q. State your na1ne, age, residence and occupation, please.
A. S. L. Barrow; 66 years of age.; Blackstone, Virginia;
banker.
Q. 1\ifr. Barrow, what office do you hold in the First National Bank of Blackstone and ho'v long have you held it?
A. President fron1 twelve to .fifteen years.
Q. Prior to that time, what office did you hold with the
bank?
A. Cashier, since the bank was organized in 1908.
Q. Did you know Captain Harris, the fonner president of
the Citizens Bank & Trust Company?
.A. I did.
Q. 1vir. Barrow, the executor of Captain Harris' estate, at
the time of his death, l\Iay 4, 1930, found among his assets
two hundred shares of stock in its own bank, which stock it
·still holds. Considering the drought of ~930 and the economic depression and the n1any bank failures south of our
county in the year 1931, can you state whether or not, in
your opinion, there has been any market for two hundred
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shares of that stock at any time since Captain Harris' death?
A. Since local bank stock is dependent upon
pag·e 235 ~ local buyers and local buyers are dependent upon
conditions in the coiniuunity hereabout, in my
judgment there has not been a tinw when the stock could
have been sold at any reasonable figure since 1930.
All right, 1\Ir. Allen.

CROSS

EXA~IINATION.

By George E. Allen, Attorney for said parties:
Q. :Wir. Barrow, I believe your bank exercises trust powers, does it not~
A. It does. For a· fe\v years only.
Q. If there should con1e to your hands in a trust capacity
two hundred shares of your own stock and you \Vere liquidating the estate to which the stock belonged and desired to sell
it, how would you go about to find out whether there was anybody in this community who ·wanted to buy the stock at any
price~

A. In the first place we would be considering ho\v we proposed to sell H and whatever we did would reflect seriously
on us. If there was no other way, we would hesitate to make
it known ·or public, or advertise it for sale publicly, and we
have never in n1y twenty-nine years banking experience advertised any bank, local bank, stock for sale.
Q. I an1 supposing a case though \vhere one of your own
customers should die leaving two hundred shares of your
bank stock in his estate, and I am supposing that that customer
made you his executor so that your own bank stock would
come to you as executor, and in that instance I am asking
you how you would go about to try to sell the stock realizing,
of course, sooner or later you would have to liquidate the
stock. How would you g·o about to try to find out anybody
who would try to buy the stock or any part of it 1
A. In the first instance \Ve \vould follow procedure heretofore followw:l when bank stock was sold which is to ascertain throug·h snn1e reliable persons if a buyer might be had.
I would hesitate seriously and never. have advertised any
bank stock, as I stated, and even in the extreme case you
suppose no\v, under the serious conditions and the standing
of banks generally in the opinion of the public, I would not
dare to offer it for sale, advertise it for sale, for fear of
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serious disaster to our institution if thete was any other way
I might proceed-any teasonable way.
Q. I am 11ot asking· you about advettising it. You realize
of course that you could not hold your own stock or the stock
of any other bank as an investment of an estate. You would
have to·dis·pose of it as soon as that could be reasonably clone
in justice to the estate, wouldn't you 1 ,
page 236 ~

By 1\fr. Gravatt: Counsel for the executor objects to the question because, in his opinion, it is
based upon a false hypothesis. No executor is required to
give away ass~ts of an estate during abnOr1nal thncs simply
to close out an estate. The executor eould ask the court for
advice, or the executor could ask the beneficiary for advice,
or the executor could take the position that the stock has intrinsi-c value far in excess of market value and that to sell
it at market value would be gross neg·lig-ence. For these reasons counsel objects to the question in the form it is put.

A. I can best answer that by stating what we did, not with
reference to bank stock, but with other property in a certain
estate. Since the value of the property that I refer to was
not what it should be during this depression, we have applied
to the court to extend the tune of s·ettlement of the estate
· and have not n1ade sale of the property on that account.
Q. What I want to know if, that if your own stock cornes to
your hands as an executor, how would you go about finding
out \vhether or not you 'could sell it f
.
A. You haV"e to let it be known in son1e way that you desire
to sell the stock.

'rhat's all I have to ask.
And further this depo·nent

.S-t~ith

not.

Signature waived by conse11t 'of 'COUnsel.
The further taki.ng of.. these _depositio~s, hyfi'Jf.g").·eement of
ro1.. ~<:>th ~Ides, 1s oo~bnued untll 10 1:> 'clock A. l.L,
J ~ne 13, 1935, at the .same pla~e.

couns~l
pa~

237 }
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1\fR. ROBERT E ..JONES
resumes the witness stand for further examination.
I

(Direct examination of witness continued hy Mr. )V. 1\Ioncure Gravatt, Attorney for the Citizens Ban~ & Trust Company, a corporation, Executor, and in its own rig·ht.)

Q. Mr. Jones, have you attended with reasonable regularity
the meetings of ·the Executive Committee which have been
- had during the past .four or five years~
A. Yes, sir, I have attended very regularly, possibly been
absent a very few thnes.
Q. Up until the letter of June 2, 1934, 'vritten by Mr. A. E.
Harris to the bank,. which is marked ''Exhibit No. 11' ', and
which I hand you, did you at any time, in your official capacity as a_ member of the Executiye Committee, ever hear
Mr. A. E. Harris n1ake a demand upon the Executor for the
delivery to him of the four. notes of $4,000.00 each secured·
by deed of tru~t upon his father's residence?
· A. No, sir, I riever heard of it.
Q. Did you ever hear at any meeting·of the Executive Committee which you attended, or in any other way, up until this
matter got into controversy and both sides had employed,
either l\Ir. A. E. liarris or 1\.fr. R. L. Harris express any
wish that the bank should speed up the sale of the securities
· and sell out the assets and close up the estate 1 ·-.
page 238 ~ A. No, sir, I have no recollection of hearing it
Q. So far as you know personally, and so far
as any information can1e to you personally, what was the
position of 1\i[essrs. A. E. and R. L. Harris as to selling the
securities which were in the hands of Scott & Stringfellow and
as to selling the. other assets of the estate 1 Were they anxious
to have them sold or were they in opposition to selling them 7
A. I think they 'ver-e not willing to sell them, 1\fr. Gravatt.·
In other words they signed a paper here asking that they not
be sold, and Logan stated in my presence and in the presence·
of all who were here that it would be a sacrifice to sell those·
stocl~s and they were taking chances on the market as to the
decline in prices, and not the bank.
· ··
Q. Mr. Jones, do you think there has been any market for
the two hundred shares of Citizens Bank & ·Trust Company
stock belonging to the estate at any time since Captain's
death up until now?
A. I hardly think so, 1\{r. Gravatt. It 'vould be right hard
to sell a block of two hundred shares of any bank stock. You
would have to sell it at a sacrifice if you did.
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Q. Do you think there has been any market for the sale of
the stock in the V\Toodlawn Development Cotnpany?
A. None that I know of. I have not heard of a share that
ehanged hands within the last two or three years.
Q. In not cm).verting the assets of this estate into cash
in1mediately after the death of Captain !farris, but holding
then1 after receiving this paper of :May 7, 1930, sig·ned by the
heirs, were the conunittee actuated by a desire to co1nply
with the. wishes of the heirs or were they pr01npted by some
arbitrary purpose to hold on and bring· the estate into trouble'?
A. I think they were prornpted by the action they had from
the heirs not to sen, that they had signed this paper releasing the bank frmn any further n1argin if it needed further
1nargin, that they would be the ones to put the margin up or
remargin it.
Q. I have not con1e to that phase of it. "Wnen the paper
was first given, and at the meeting of l\Iay 7, all of the con1n1ittee who testified so far, say that it was the unanhnous
opinion of the co1n1nittee that the estate should be converted
into cash, and the heirs seriously objected. In granting this
delay was the con1mittee pr01npted by a desire to accede to
the wishes of the heirs or prontptecl by s01ne other desire?
A. I think they were pro1npted to do what the heirs w·anted
to do.
Q. n1r. Jones, what has been the relations of the Citizens
Bank & Trust Con1pany to Captain Harris and Captain Harris' fan1ilv ever since vou have known of the
.,
.,
page 239 ~ bank?
A. I think it has been very friendly, on the very
best of terms. I don't think we had a n1an in the community
that anybody thought any 1nore of than they did of Captain
Harris.
Q. Which of Captain IIarris' sons in yeats past have
worked for the old Citizens Bank, now 1Jearing the nan1o of
Citizens Bank & Trust Con1pany1
A. ~Ir. S. S. IIarris.
Q. How about ~{r. R. L. Harris?
A. nir. R. L. Harris worked for the bank also. They hoth
worked for the bank.
Q. What was the official connection ·of 1\{r. R. L. Harris
with the bank?
A. ~Ir. R. L. Ilarris was assistant cashier.
Q. For about how many years?
A. 1\{r. Gravatt, I hardly know just how many years to say.
Logan was in the hank for a good many years.
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Q. A good u1any years. So, then, out of the Harris family,
R. L. Harris was assistant cashier for a number of years,
S. S. I-Iarris was an employee in the bank, and Captain Harris was vice-president for a nun1her of years, and then president up until the tin1e of his death. Is that right1
A. Yes, sir.
Q. Captain Harris was or not a close personal friend to
each member of the Executive Con1n1ittee¥
A. He 'vas.
Q. :Nir. Jones, throughout the handling of this affair, this
estate, and throughout all of this litigation, do you know of
anything which the executor, the officers of .the bank, or the
Executive Con1mittee have done which indicated any unfriendly attitude toward Captain Harris or any member of
his fan1ily 1
A. I do not.
Q. According to the record, this estate was owing approximately $45,000.00 when the executor qualified, and further,
according to the record, all of the "speculative stocks; that is,
securities listed on the N e'v York Stock Exchange, were
pledged '')"ith .Scott & Stringfello,v at Captain Harpage 240 } ris' death; and further, according to the record,
there was what is known as a debit balance, r
think it is called, due Scott & Stringfellow by Captain Harris, of something like $20,000.00. You knew that certain of
these assets were sold to wipe out that debit balance, did you
not¥
A. Yes, sir.
Q. And did you know that in the course of eight or ten
months after qualification, certain banks holding obligations
of this estate wanted their money? Did you kno·w that?
A. Yes,sir.
Q. At that thne was it the opinion · of the committee and
the bank that the best course to pursue was to sell these assets
and pay these debts, or 'vas it the opinion of these people
in charge of the bank that some other course should be
taken?
A. I think it was the opinion to sell them and pay the
debts.
Q. Do you know how the suggestion came about to borrow
$19,000.00 from Scott & Stringfellow in the spring of 1931
on the faith and credit of the securities already held by Scott
& String·fello'v and pay off these pressing obligations?
A. I think it came about by Mr. R. L. Harris and Mr. A.
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E. Harris; that they had talked to Walter Robertson if they
could get this money.
Q. Did the executor at any thne agree to be responsible for
margin money iri the event this loan was made~
A. No, sir, it did not. It was understood that the additional margin, if needed, would be put up by R. L. and A. E.
Harris.
·
Q. ~ir. Jones, do you know which of ·Captain ·Harris' sons
he regarded as the most experienced and capable business
man and upon whom he relied more than the others~
A. I would say it was Epes.·
.
Q. ,flow about JY.Ir. R. L. Harris who had long years of experience in banking affairs ? ·
A. I would say Epes and Logan were the two principal
ones, but I believe Epes would have been his first choice. ·

All right,

~Ir.

Allen.
CROS.S F.JXAMINATION.

page 241 }- By George E. Allen, Attorney for said parties.:
Q. 1\fr. Jones, have you ever G~refully read the
will of Captain Harris yourself?
A. No, sir, ·I have not carefully read .it.
Q. Have you ever carefully read the paper of ~lay 7, 1930,
purporting to be signed by all of the heirs or children of
Captain Harris?
A. Yes, sir, I have read that.
Q. This paper apparently authorizes the bank to consult
and advise with the devisees and legatees and constitutes
R. L. Harris and Epes Harris representatives of the legatees
with whom the bank is to consult and advise. Without undertaking to construe the paper yourself, I want to know if,
while the bank was administering this estate, you felt that·
that paper went any further than to autho1ize the bank to· consult and advise with Logan and Epes ¥
A. I think the records will show that they were so advised.
Q. That was not my question. You had a large estate here
to administer upon. Son1ebody had to have the· final say of
what was to be done. I Wl),nt to kno'v if, in administering
the estate, you felt that that paper did more than simply to
authorize you gentlen1en to consult with and advjse with Epes
and Logan in connection with the administration of the estate?

11
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A. I think they were advised through 1\fr. Booker.
·
Q. If, after advising with Epes and Logan Harris in connection with the policy to be pursued, your judgment did not
coincide with theirs, did you feel that you were bound to follow their judgment under that paper, or that you still, under
Captain Harris' will, had a right to follow your own judg·ment?
.A. I felt that when we did what they asked for after they
gave us the paper, the bank was perfectly harmless in doing
it.
Q. Did you feel that that paper divested the bank of the
right to follow its own judg-n1ent if it had chosen to do so?
A. Well, we did follow our own judgment.
Q. Whose judgment-yours or that of Logan and Epes?
A. 'Ve did just what they asked us to do, and there was
the paper holding us harn1less.
Q. "\Vhose judgment did yon follO'\'f-:-the judgment of your
Executive Cmnmittee and 1\:Ir. Booker, or the judgment of
Epes and Logan?
page 242 ~ A. 'Ve followed our own judgment, the judgJnent of Booker and the Finance Com1nittee.
Q. N o,v, 'vith reference to the 1narginal requiren1ents, you
have stated that it was understood that the bank would assume no responsibility with reference to marginal requirements, but that Logan and Epes 'vould n1eet the necessary
marginal requirements f
A. Yes, sir, it was so understood.
Q. Isn't it a fact that in about a month after this loan of
$19,000.00 was consununatecl, Scott & Stringfellow commenced
to call for additional 1nargin, and it developed at once that
neither Epes nor Logan was able to put up the marginal requirements?
A. Yes, sir, I think that is true. They did not put it up.
·
I don't know if they were able or not.
Q. They advised the bank that they could not do it, and
Logan specifically wrote the bank that he was not able to do
it. That is true, isn't it Y
A. I think so.
Q. ''Tithin about a n1onth after this loan was consummated,
the bank became fully aware of the fact that neither Logan
nor Epes were in a position to meet the requirements of
Scott & Stringfellow with reference to putting- up additional
marginal n1oney, didn't it¥
A. Yes, sir, I think that is true.
Q. When the bank discovered that fact or be~ame apprised
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of tli.at fact, had it not also developed that during the preceding year stocks had declined considerably ·and were gradu.
ally declining~
A. Yes, sir, I think that is true. They declined right
along.
Q. As a 1natter of fact, stocks were higher and selling at
better prices within a month or six weeks after Captain !Iarris' death than they ever sold until the spring of 1933, weren't
they~

A. I think that is true, and I think if we had done what
the Board wanted to do which "~as to sell everv share at that
time, it 'vould have been better, and the reason we did not
was this paper fr01n the parties asking us not to do it.
Q. There is nothing in that paper that I can see asking you
not to sell anything.
A. You will find another one here somewhere.
page 243 ~ They signed a paper releasing the bank from any
trouble in any way, 've to hold on to the stocks,
and Logan stated, as did Sel at that thne, it would be suicide
to sell them, that he had talked to 1vlr. Walter Robertson.
Q. So you gentlemen felt that so long as you followed the
advices of Logan and ]~pes, that you were safe to follow most
any course, didn't you?
A. I don't say any course, but we felt we were safe in
doing 'vhat the heirs wanted to do and following their wishes.
Q. Did you fully realize and appreciate the fact that Captain !farris vested in you gentlemen as executor full power
in the n1atter of handlinA· his estate, and that he did not
in his will even mention that you should consider and advise
with any of his children 1
A. That is all true, that part of it.
Q. \Vhy was it that you respected Captain Ilarris' judgment and advice and followed it so much while he lived, and
the moment that he died you departed from intenti.ons expressed in his will and immediately secured a paper by which
you could safely achninister the estate according· to the judgment of persons ·whom he had excluded from the handling
of the estate by his will Y
A. The bank felt that they were perfectly safe in doing
what the heirs wanted to do. It was theirs. They were the
owners of this estate and that was their wish in the matter.
Q. They 'vere the owners of what the bank as executor
could deliver to them by administering the will according to
the intention of the man who wrote it, weren't they~
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A. Yes, sir, that is true. Thev did not want the will administered. They wanted to hold on to the stock.
Q. But Captain Harris did not leaye it with them to have
any say in the matter?
A. It was theirs. I think he did leave it with them. Nobody else could get it but the children.
Q. He did not. leave ,vith then1 the matter of haYing the
estateA .. No, he left it with the bank.
Q. And the bank rather chose to depart from the will and
follow the wishes of these two heirs f
A. If you want to ter1n it so. The bank was doing what
the heirs wanted to be done.
page 244 ~ Q. If the bank was doing what the heirs wanted
to be done, why did the bank carry the stocks
until the verv bottom of the n1arket was reached and when
the heirs aslred the bank to carry the stocks a little longer,
the bank, against the wishes of the heirs, at that thne, sold
aU the stoc-ks out and closed out the account~
A. It .was so understood, Mr. Allen, that Logan and Epes,
if additional margin was necessary, they would put it up.
The account closed itself out.
Q. But that understanding came to naught in the spring of
1931 and you did not sell the account out then.
A. Scott & Stringfellow sold the account.
Q. The bank ordered them to close the account out in the
spring of 1932, and in the spring· of 1931. The question is
why you did not close it out in the spring of 1931, when you
found out that nobody 'vas to meet marginal requirements
or could meet marginal requirements~
A. The account closed itself out, l\1r. Allen. There was
no additional margin to put up and it closed itself out.
Q. Why did you carry it from the spring of 1931 until the
spring of 1932?
A. It carried itself.
Q. Why did you allow it to carry itself and thereby wipe
out large values'
A. Well, the heirs were taking chances on the market. They
were taking the chances on getting the in1provement in the
market. It just had to be sold out when the market declined.
Q. The market had declined from the spring of 1930 to the
spring of 1931 considerably, had it not?
A. Yes, sir, I think so.
Q. And then it developed that nobody could protect the
account. The bank said it was not understood that it was
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to protect it and Epes and Logan said they could not protect
it. Now, when that dangerous situation developed, why did
you not inuuediately sell out then when stocks continued to
decline rather than to let the account carry itself until it
wiped itself out in the spring of 19,32¥
A. It was 111y understanding-, ~Ir. A.llen, that they were taking chances on the n1arket and it was their judgment to hold
·
rather than to sell or close the account out.
page 245 ~ Q. Isn't it a fact that when you had your first
meeting shortly after Captain !farris' death that
everybody, your Executive Con1n1ittee and Epes and Log·an
included, expressed the opinion that it was wise to sell enough
of the stocks to pay out all of Captain's indebtedness to Scott
& Stringfellow"?
A. Yes, sir, that is true and that was done.
Q. The record shows that Captain Harris was liable to
Scott & Stringfellow for approxin1ately $5,000.00 on account
of the debit balance of A. E. !farris, and that A. E. Harris'
account was sold out, everything he had with Scott & ,String-fellow was sold out and this liability had become definitely
fixed. Why was it that yon did not sell enough of the securities with Scott & Stringfellow to· pay that indebtedness as
well as that of the estate of Captain Harris~
A. I think if it. had been the wishes of Epes and Logan to
have been done, we could have done it easily enough. vVe
could have sold four or five hundred shares just as well as
two hundred.
Q. I am asking you why you did not sell enough to pay that
liability as well as to pay the debit balance of Captain Harris' estate?
.
A. I can't answer your question. I don't know why. We
just did not do it. They could have sold at that time, but I
suppose Log·an and Epes thought that would be enough to
bridg·e them over, taking chances on the market.
Q. I want to know if Logan or Epes either one at that
time asked you or suggested that you not sell enough to pay
out the debit balance in Epes Harris t account although everything Epes had in his account had been sold and a de-ficit of
something over $5,000.00 rmnained for which Captain Harris was liable as much as he was for his own debit balance?
A. I haven't any recollection of Epes or Logan asking me
about it.
Q. After all of you had decided that it was the wise and
the best thing to do to sell enough of the securities to pay
the debit balance in Captain Harris' account so as to get rid
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of that indebtedness, what 'vas it that caused you to put the
account -back in the san1e position about a year later when
stocks had g·one down by borrowing practically the same
amount of money and pledging the sawe securities?
A. I don't know that I catch the question, or not. Read it
hack, ple.ase.
(Q:nestim) read to witness.)
Well, it seems to me that Captain owed the banks this
money and that was why the stocks were sold.
Q. Among the banks that Captain Harris owed was your
own bank to which he was liable for a sum in excess pf $~,=000.00. That is true, isn't it?
page 246 ~ A. I could not say the exact amount. l expect
that amount is right.
Q. For your inforn1ation I will say that in the account
'vhich 1\fr. 'Booker has filed, it appears that the Citizens Bank
,& Trust Company was paid $1,577.25 on ]\{arch 17, 193J, $7,~
767...50 on March 17, 1.931, making· a total of $9,344.75, and
that MI\ Booker testified these sums wer~ paid out of the
proceeds of that loan. Does that refresh your memory?
A. That is correct.
Q. Nearly half of the amount borrowed went to your bank
to settle liabilities of Captain Harris, either direGtly or indire.ctlyY
A. It was paid here, and a note was paid at the Bank of
Crewe, note at the Bank of Lunenburg."
Q. And one in Danville, I believe Y
A. That is coi·rect.
Q. But the $9,344.75 .all went to your bank?
A. .If we paid one it was a good idea to pay all.
Q. Your bank got the beu_c:,fit .of that a_mount of money out
,of the proceeds of the loan, didn't itT
A. Yes, if it was paiq, they certainly got the benefit from
it.
Q. 4-nd $7,767.50 of it was paid on account of the endorsement of Captain Harris on paper of Willson H. Cralle, wasn't
it?
A. Yes, sir, I reckon th~t it was. Captain was endorser
on a note of Willson H. CraUe.
Q. And Willson H,. Oralle ,was insolvent, was he?
A. I reckon so.
Q. There was no way the ba-nk could mak~ the mo;n.ey out
of him, was there 1
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A. No, I don't think it could n1ake any money out of him.
Q. So the bank was interested in the loan to the extent of
getting those obligations paid, wasn't it~
A. They were interested in getting this loan paid and the
other banks paid too.
Q. You stated that you think that loan can1e
pao·e 247 ~ about by the suggestion of R. L. Harris and
b
A. E. Harris. Now do you just think that or do
you have positive know]edge on the Rnbjectf
· A. You have proved it. You have a paper signed by them.
Q. \Vhat paper do you refer to?
. A. I can't tell you the paper by number. Yon can find
it there.
Q. It is not the paper of ].flay 7 've have been talking
about, is it? The one that is before you no,v, is it 1
A. This paper gives Epes and Logan power to act for the
balance of the legatees. That is n1y understanding of it.
I am asking you with reference to how the idea. of negotiating the loan \vith Scott & Stringfello'v originated and
with whom it origil1ated, and I am asking you if you recall
any advices or suggestions either by Epes Harris or Logan
Harris made b:v them at any confenmce or anywhere orally,
that is by word of n1onth, prior to .Jannary 13, 1931, with
ref~rence to the advisability of tnaking such a loan~
In
other words, did Epes and Logan Harris definitely advise
you g·entle1nen by word of mouth prior to January 13, 1931,
with reference to the n1aking of this loan?
.
. l\. As WP.ll as I ren1en1ber, the nu1tter of making this loan
was taken up through Logan with \Valter Robertson.
Q. Yon tell what yon recall. Dicl you take it up withA .. No, ~Ir. Booker, as cashier, did.
Q. You state that, of course, on hearsay from 1\tfr. Booker?
A. I think you have a letter there.
Q. I am not talking about letters. I am confining myself
to you alone and to Mr. Epes Harris and to ~Ir. I..Jogan
Harris. Did either Epes or Logan tell you prior to J anuary 13, 1931, that it would be a good thing to get that loan?
A. I haven't any recollection of either one telling me anything about it.
Q. No,v, did they at any conference or meeting of your
Executive Committee, make the statement before the committee, so far as you recall, prior to January 13, 1931, that
is, at any committee meeting Y
A. Not that I know of.

-
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Q. So, then, up to January 13, 1931, neither Mr. Epes Harris
nor l\'Ir. Logan Harris had advised with you on the subject,
and so far as you recall, they had made no statement on
the subject before any meeting of the Executive Committee,
at which you were present, had they~
A. They were not going to advise with me.
page 248 ~ They would take it up with l\{r. Booker.
Q. l\ir. Booker has testified as to what he knows.
I a1n trying to get at wl1at conference they had with you
or the Executive Com1nittee at which you were present.
A. Logan and Epes were present at the Executive Committee meetings, but I don't remember the dates.
Q. You were on the Executive Committee, weren't you Y
A. Yes, sir.
Q. You attended the meetings of the Executive Committee
pretty regul-arly, didn't you?
A. I think so.
Q. I believe you stated you attended the meeting on May
7 in this room f
A. I did.
Q. Do you recall the last meeting of your Executive Comnlittee at which the affairs of Captain Harris were discussed
and at ·which Epes and Logan, or either one, were present?
A. I can't say that I do. It would be right hard to carry
that by memory as long. as that.
Q. 1\Ir. Booker, according to the record, 'vrote Mr. R. L.
Harris a letter under date of January 13, 1931, in which
he states:
''It occurred to me that in case 'Valter Robertson of Scott
& Stringfello'v would accommodate Capt.'s Estate, that a loan
could be arranged with '':hich to pa.y off such indebtedness
rather than sell any of his securities at the lo'v market.
I am today taking the matter up with Walter and will
advise you as to what he suggests in the matter. I trust this
can he done for it is very nP.cessary that these banks be permitted to receive their money. In the meantime if you should
bP. .~·oing to Richmond you mig·ht go in to see Walter as it
'vill entail something like $19,000.00.''
On the same da.y he writes Walter Robertson:
"I am today taking up with Logan Harris a matter concerning his father's estate, toward making a disposition of
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some of his father's securities in order to liquidate some
of the debts upon \vhich he is maker and endorser with banks
of this and other communities.
page 24;9 ~ It seems that Capt. is guarantor on a note
of \Villie 's in Danville for $3,000.00, he owes the
Bank of Crewe personally $4,000.00 and is also guarantor
on a note of Willie's with the N ehi Bottling Company for
$2,500.00, as well as being endorser for paper in this Bank
in the neighborhood of $9,000.00.
The latter as well as all the rest have been carried in a
.susp,ended condition contrary to the limit of the State Banking Law· and of course places us in a position to be criticized.
I have talked the matter over 'vith Epes Harris and he
t}fought it might be possible for the Estate to receive au
advance from you on the stocks now held rather than to
dispose of these securities at the present low 1narket. ''
Do you recall having seen that correspondence or read
it about the time it took place 1
A. I think ~Ir. Booker read it before the committee. And
I know I he.ard Mr. Booker speak of it, that he thought that
possibly Logan might he .able to get thi£ loan through Scott
& Stringfellow, and he wanted to go to Walter Robertson
about it.
Q. D.o -you recall Mr. Booker taldng up with you gentlemen fr.om the Executive Committee the subject matter of
these two letters, or what the subject should be before the
letters were 'vritten?
A. Bef.ore they were written?
.Q. Yes, as to what he should write.
A. I think ~{r. l3.ooker kept the Diseount Committee informed .as to. what was going on J.n this matter all the way
through.
Q. D.o you r.eeall yourself having heard these 1natters discussed hefor.e the Executive Committee and the Committee
.deciding upon a policy?
A. I ha:rdly kno·w, 1\fr. Allen, how to answer that question.
Q. You either recall or you do not recall. If it happened
and you hav.e forg:otten it, ·y.ou don't r.ecall it.
A. I thirik 1\fr. B.ooker was careful, and ·what he did was
to infG>rm each one of this committe.e before it was done
.and when, .it w.as .done.
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Q. Did you gentlemen on the committee approve of the
idea to borrow tQ.at money to pay off these banks Y
A. I don't know whether we approved or not. It was approved, but as well as I remember, by Logan and Epes, and
Logan went to see Walter Robertson to get that money.
Q. Are you testifying from what has been told
page 250 ~ you or from what Logan and Epes told you yourself¥
A. From what I know. Logan and Epes did not tell me.
Q. How did you learn that Logan and Epes approved of
the negotiating of this loan T
A. I learned through 1\tfr. Booker.
Q. I am asking you to say, to testify what you learned
direct from them.
A. The direct way was from him.
Q. What l1r. Booker told you was hearsay.
.
A. Maybe all of that was hearsay.
Q. I don't mean to say that what he told you was not true.
· Did you become aware of the fact in the spring of 1931 that
Walter Robertson wrote 1Yir. Booker on May 2, that he had
no private arrangement with Logan Harris about carrying
the account, and of course the Executor of the estate was
the only party whom he could hold responsible for the
margin, and that on May 20, !vir. Walter Robertson again
wrote l\1r. Booker referring to the letter of May 2, and again
stated that Logan had never made any arrangement with
them, verbal or 'vrittcn, as to the protection of the account
and that they had no i'ight to accept offers from anybody
else with reference to the estate'
By 1\{r. Gravatt: The question and any answer thereto
are objected to by counsel for the executor for the reason
that it is immaterial whether this witness knew or did not
know of this letter. :'The letter speaks for itself :a.nd is
already in evidence and it is unnecessary lengthening of the
record to repeat the letters and ask this witness if he did
or did not know of their existence.
A. I lmew that Logan went to Richmond to see if he could
not get this loan through and I understood he got it through.
Q. You did not answer my question. I want to know if
you knew' of those letters f Vvere they presented at the
meetings of the Executive Committee, and was the situation
which had developed with reference to no one being responsible for the margin requirements discussed f
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page 251

~

A. It was understood that if there was additional margin to be put up, it would be put up
by Logan and Epes, that the bank would not put

it up.
Q. In the letters frmn V\Talter Robertson which I have read,
it appears that he understood that the bank as executor,
that the bank in sonw capacity, would meet marginal requirements. You and ~Ir. Booker and others have stated
that it was understood. that Epes and Logan would meet
marginal requirements, and it developed about 1\1:ay, 1931,
that Epes and Logan would not meet n1arginal requirements.
No,v, I want to kno'v if your committee met and discussed
the situation and decided upon a policy in the light of tho.se
developments?
A. Mr. Allen, it decided itself. When margin is gone the
stocks are closed out. The additional margin would have
~o be put up by Logan and Epes.
Q. But your marg-in did not substantially disappear until
the spring of 1932, and I understand the account carried it- ·
self. according to your testimony, from the spring of 1931
until the spring of 1932 without any additional margin. My
qp.ostion was whether the }Jxecutive Committee met and disQUssed the situation which developed in the spring of 1931
with r-eference to the apparent misunderstanding about the
mar-ginal requirements'
A. So far as I know there was no Inisunderstanding about
the· marginal requirements. It was understood that they
would be kept g;ood by Logan and Epes.
Q. You recall that
alter Robertson wrote two letters
in 1\{ay, 1931, in which he said they could look only to the
bank, and you knew tl1at the bank always took the position
that it could not be responsible for any marginal requirements, and you know that in the spring of 1931, both Epes
and Logan did not meet the marginal requirements. Those
three things are true, are they not?
A. I think so.
Q. With those three facts before you, did you meet and
discuss the situation and decide ·upon what was best to do?
A. I don't kno·w 'vhether· 've -met or not. I could not say
positively. I would say this: Tl1at all the correspondence
was handled through ~{r. Booker,· and 1\{r. Booker, as well
as I remember, kept us advised as to just what was going·
on all the time.

'V
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RE-DIRECT EXAl\fiNATION.

By vV. Moncure Gravatt, Attorney. for the Citizens Bank &
Trust Co1npany, a corporation, Executor, and in its own
.

ri~l

Q. J\IIr. Jones, at the beginning of your examination Mr.
.Allen asked if you had ever carefully read and observed
Captain Harris' will yourself, and I understood you to answPr: No. I ask you whether or not this will has been
read in your presence by Mr. Booker or the
page 252 r bank's attorney or any others, and discussed
after it "ras so read~
A. Yes, sir, it has been read by 1\fr. Booker, but I did not"
read. it myself.
Q. At that time, during the first hvo or three years after
Captain Harris' death, l\1r. Allan Epes was the attorney
for the bank. Were vou asked as to \Vhether or not he had
rendered any opinimi to the effect that the four $4,000.00
notes of 1\ir. Epes Harris were a part of the estate and
until the debts of the estate were paid the executor could not
deliver those notes to 1\ir. I-Iarris?
A. Yes, sir, that is tru<:.
R.E-CR.OSS EXA];IINATION.
By George E. Allen, Attorney for said parties :
-· Q. 1\'Ir. Jones, in the third paragraph of Captain Harris'
will he gives to _Epes Harris the four notes provided that
Epes shall allow hin1 to use and occupy the rooms in his
residence when he was then occupying and provided further that Epes should furnish and proYide him with board
during the remainder of his life as he had done theretofore.
Did you gentlemen have any doubt as to whether or not
Epes met those requirements f
A. No, sir, I have no doubt, I think he did.

That's all I have to ask.
And further this deponent saith not.
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The deposition of
D. \V. PERI\JNS,
.
taken for Citizens Bank and Trust Company, June 13, 1935,
and duly filed.

(Examination by W. Ivfoncure Gravatt, Attorney for the
·Citizens Bank & Trust Company, a corporation, executor,
and in its own right.)

Q. State your name, age, residence and occupation, please.
A. D. W. Perkins ; Blackstone, Virginia; occupation,
farmer, tobacco business, also contractor.
Q. How old are you~
A. I an1 67 years old, la.st December.
page 253 ~ Q. What official connection do you h~ve with
the Citizens Bank & Trust Company?
A. Vice-President.
Q. How long have you been a director of the bank, about?
A. About, somewhere around twenty years, I reckon. I
could not recall exactly.
Q. Are you a]so a men1ber of the Executive or Discount
Committee?
.A.. Yes, sir.
Q. ~fr. Perkins, how long hav~ you lived at Blackstone?
A. I have been here since 1900 or 1901, 34 or 35 years.
Q. What were your relations with Captain Harris in his
lifetime?
·
A. My relations 'vere very close with Captain Harris in
his lifetime. Him and I had been in public together on
several jobs, box shook lumber, also bong·ht a:pd sold timber
and land together.
Q. During all of your connection with the Citizens Bank,
and now the Citizens Bank & Trust Company, ·what was
the relation of Captain Harris to the bank, its directors
and other officers and employees? Was it friendly or un. friendly?
A. Very friendly.. He was one of the best men I ever dealt
with in my life. I thought a lot of him and his family too.
Q. What was the estimate of the public of Captain Harris
as a citizen during ygur acquaintance with him?
A. It was very high. ·He stood as high in the public and
community and state and all that sort of thing as any man
·
I ever lmew.
Q. Did people in this community respect the soundness of
his business and financial judgment i.n matters of moment?
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A. Yes, sir, they certainly did. They followed him' almost
unanimously.
Q. :Mr. Perkins, after Captain's death, on May 4, 1930,
a 'viii 'vas found among his effects, naming this bank as
executor, and the bank, according to the record, assumed
the duties and responsibilities of executorship. Have yon
been kept informed by the cashier of the bank as to the
matters pertaining to the performance of these executorial
duties?
A. Yes, sir. I have regularly kept in touch
page 254 ~ with them-right with the whole proceeding.
Q. Were you present with the cashier and your
Executive Committee on the day following the burial of Captain Harris which was May 6, at which several of Captain
Harris' sons were also present, and during the conference this
estate business can1e under discussion Y
A. Yes, sir.
Q. To the best of your recollection, which of the Harris
boys were present at that conference·?
A. I think Logan and Willie and Epes and Maddie and
Sel all were here.
Q. Among the assets of that estate were sundry stocks of
a speculative nature listed on the Ne'v York Stock Exchange,
and at Captain's death held by Scott & Stringfellow under
pledge for a debit balance, and among the assets were certain
other stocks, notes, etc. vVhat was the judg'ment of the
Executive· Committee as to the best course to pursue in
administering the estateY Should it be held on a. long time
or did the c01runittee think the best interests required immediate and prompt liquidation?
A. The Executive Committee thought that the best thing
to do would be to sell the estate out and settle up as quickly
as the stocks could be .sold. It did not 'vant to take the risk
of fluctuations on the New York stock market which we kne'v
were very hazardous, and the whole committee was in favor
of closing the whole estate out and settle up promptly with
the beneficiaries.
Q. ~That was the position of the boys as expressed to the
committee at t.ha.t tin1e?
A. 1\fy understanding- of the explanation of the boys was
that they did not want the property sold. They thought
the market was going to be better and they would gain a great
deal by keeping on until a better market for the sale of the
stocks.
Q. I hand you a paper dated ~fay 7, 1930, addressed to
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the Executor and signed by the devisees and legatees of Captain Harris' estate, marked "Exhibit No. 22". I ask you
to examine it and state if you recall how that paper came
into being.
A. "\Yell, this letter, the signatures on it, can1e into being
because the Executive Committee did not want to take any
chances on the fluctuations on the stock 1narket and they
asked the legatees to guarantee them against any harm that
might com.e to the bank, and they sit~ned this letter and
turned it over to us for the bank's protection. The Executive Conrmittee required it of them, and they did not want
the stocks sold, so they gave us this letter.
Q. Do you know whether Captain Harris over
page 255 ~ a long· period of his life had the custom of buying and selling speculative stocks on the exchange'
A. Yes, he did a good deal of that.
Q. Do you know what Richmond brokers he dealt with f
A. Well, I think he dealt with several brokers in Richmond. I know that he dealt with Scott & Stringfellow and
also with Bryan & KPnlp, and one other concern whose
name I cannot now for the moment recall.
Q. Do you know whether or not Captain Harris and 1\ir.
vValter Robertson were friends?
A. Very close friends, yes.
Q. Do you happen to know whether Captain frequently
consulted 1\ir. vValter Robertson and was influenced by his
advice in the matter of buying and selling these stocks f
A. l-Ie depended a good deal on vValter's judgn1ent and
·whatever "\V"alter told hhn he 'vas very well satisfied by it
and was guided by it.
Q. Among· the assets appraised were four notes of $4,000.00
each of l\ir. A. E. IIarris, secured by a deed of trust upon
Captain I-Ian·is' home. Did you ever hear of Mr. Harris
making any official demand upon the executor for the release
and delivery to him of these notes prior to a letter dated
June 2, 1934, addressed to the bank, marked "Exhibit No.
11 ",which I hand you for your inspection?
A. No, sir, I never heard of lv[r. Harris making any demand on the executor for the return of those notes. He
never had 1nade any in my presence ; I was on the Committee and never heard of his making any demand to .any
of the Executive Comn1ittee for the return of these notes
prior to this letter here.
Q. Did you ever kno'v of 1\lfr. A. E. I:Tarris or ~Ir. R. L.
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Harris tnaking any request of the Executor· to sell out any
of these securities?
A. No, sir.
Q. 1\1r. Perkins, if the Executive Committee and the cashier
had followed their own judgment, would these securities have
been kept or sold within a fe'w nwnths of Captain's death Y
A. They would have been unquestionably sold and c.losed
out if it had not been for the legatees protesting against a
sale.
page 256 ~ Q. Among the assets of the estate 'vere two
hundred shares of stock in the Citizens Bank &
Trust Cmnpany, which stock had not been sold prior to negotiations for a settlement between 1\!Ir. Harris and the Executor and the bank. VVill you state from your knowledge of
conditions which have attained in this section of the state
since ~fay, 1930, up to the present time, having due regard
to the droug-ht of 1930, the bank failures south of Nottoway
County beginning in 1930 and extending over into 1930, and
the later general bad condition of banks throughout the
United Sta~tes up until the bank .holiday when President
R.oosPvelt was inaugurated, and the genet·al economic depression whic.h still persists, would you say that this bank stock
of two hundred shares could have been sold at anything
like its hook or intrinsic value at any time since Captain
I-Ian·is' death?
A. No, I think not, :ivir. Gravatt. The condition of the
hanks south of us, so many failures, and the drought came
on following that, made it almost impossible to sell any bank
stock at any price. Could not sell bank stock of this or any
other bank, for that matte"r, at any price. That was the general condition not only with this bank, but all other banks
wc1·e the san1e thing.
Q. Among the assets of this estate were some shares in
the Woodlawn Development Cornpany, a real estate corporation in the vicinity of Hopewell. Do you know of any market for that stock duri11g that period?
A. No, sir, I do not. I often inquired about that stock
and found out to mv sorrow that there was no market for it
at all. I have not heard of a share being sold in five years
that I know of.
Q. l\IIr. Perkins, in the spring of 1931, Scott & Stringfellow
extended a loan of $19,000.00 on the security of the then
unsold stock belonging to Captain Harris which had been
in their possession since prior to his death. There are in
the record certain letters in relation to that loan. I wish
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to read the letters without their being copied into the question, and ask you if you knew of the existence of these letters at· or about the time they were \Vritten. The letters
are numbered among the exhibits 9, 4; and the letter of J anu""
ary 13, 1931, to R. L. Ha.rris from J. A. Booker, Cashier.
(Reads letters mentioned to "ritness.)
A. Yes, sir, I did. Mr. Booker called p1e into his office
when he wrote them and I approved of them, all three of
those letters you have read. Vve had a conference on the 7th
of .1\fay I believe it was. "\Ve had a conference with all
the heirs after that and they said it would be suicidal to
sell the stocks, and Logan said we had no right to dispose of
his father's estate and liquidate it at such a time as that.
Q. You will recall that in the letter of 1\!Iarch
page 257 ~ 9, 1931, which was written to Mr. Roibertso;n,
·
which I just read to you, ~{r. Booker refers to that
conference 'vhich was attended by Logan and Epes with the
committee. That is the conference which you refer to in
your testimony, isn't it?
A. Yes. ·
Q. Mr. Perkins, did the bank assume any responsibility for
the payment of margin money when that $19,000.00 loan was
arranged~

A. No, sir, the bank .would not be responsible for any
margin. It was to be looked after by l\{r. Logan Harris and
Mr. Epes Harris.
CROSS

EXA~!INATION.

By George E. Allen, Attorney for said parties :
Q. Mr. Perkins, did you know that when this loan was
negotiated that Epes Harris had been sold out on the exchange because he was unable to_ provide margin money for
his O\Vn account~
A. No, sir, I kne\v nothing about the situation of· Epes
Harris with the brokerage concern..
Q. You did know, I assume, that Captain Harris \Vas guarantor to Scott & .Stringfellow on A. E. Harris' account 1
A. Yes, sir, I had been told that by some people that were
connected with the estate. I did not know anything about
Epes' affairs personally at all.
Q. 1\{r. "\Valter Robertson wrote you gentlemen long before this loan was negotiated that the estate 'vas respon-
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sible for some five or six thousand dollars in connection with
the debit balance which Epes owed Scott & Stringfellow,
did he not?
A. Mr. Booker kept me informed of that. Hie estate was
responsible for Epes Harris' account.
Q. So, at the time you· understood that Epes and Logan·
were to put up any necessary margin money to protect the
account, you did know that Epes Harris owed Scott & String..
fellow between five and six thousand dollars, and that Captain
Harris' estate was guarantor for that sum 7
A. Yes, I knew that.
. Q. Well, you knew that Logan owed Captain Harris' estate
a considerable sum which he had not been able to pay up
to that time, didn't you?
page 258 ~ A. I really did not know e}{cept what I was
told by Mr. Booker, but I did not know how rouch
he owed.
Q. You had information that both of these boys were
heavily indebted to the estate, didn't you¥
A. I knew they 'vere indebted to the estate, I didn't know
if they were heavily.
Q. You have been knowing Epes Harris all his life, haven't

you?

A. Yes, sir, I kne·w him as a little boy when I came here.
Q. Did you kno:w of any substantial financial responsibility on his part, whether he was worth any money?
A. I thought that he was. I was told by his father that
Epes was owner of right smart stocks. That was the only
way I knew it. I knew nothing about Epes' standing any
other way.
Q. Did you inquire as to the financial responsibility of
either Epes or Logan Harris 7
·
A. No, sir, I did not.
Q. You just assun1ed tl1at they would look after it and provide any margin monoy that might be required~
A. Yes, sir.
Q. Now, it appears from the record here that on March 9,
while negotiations were in progrcf!ls for this loan, Mr. Booker
wrote Mr. Robertson as follows:

.I

''In my opinion th~ margin would be very little in the case
of a $19,000.00 additional advance, and his heirs would be
running a considerable risk as they would be necessarily
tra.veling on very thin ice. This however will be entirely
up to them as we have secured a paper holding us harm-
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less should the account have to be sold on. account of failure
to put up marginal collateral.''
On 1\:Ia.y 2, 1931, shortly after additional margin had been
called for, 1'Ir. R.obertson wrote 1\[r. Booker that he had
no private arrangement with Logan Harris about carrying
the account, and the executors of the estate were the only
parties that he could hold respon!iiible for the n1argin. 1'Ir. .
Robertson refers to a previous letter to 1\tfr."Booker in which
he said:
"It is entirely agreeable to us to n1ake the Estate of J. 1\ti.
Harris au advance of $19,000 against the securities which we
are now carrying for this account. It will of course be necessary to keep the account properly margined to meet our requirements.''
page 259

~

And on 1\fay 20, 1\fr. Robertson wrote l\rfr.
Booker again calling his attention to the letter
of }\!fay 2, and again stated in substance that he understood
he was to look to the bank to keep the account properly
margined.
About that time it appears that 1vfr. Booker took the matter up with Logan and I~pes and both were either unwilling
or unable to keep the account properly margined.
\Vhen this sitnntion developed, do you recall whether or not
your Executive Comn1ittee had any meeting and there was
any discussion of the matter and any decision as to what
course you should pursue in view of the facts 'vl1ich had developed as stated in those letters?
A. vVell, no"r, 1\fr. Allen, I don't recall whether they had
a meeting or the Executive Committee met or not for that
purpose. Mr. Booker called on me and asked me individually
what to do along that line. He told me the Harrises had
ne~otiated the loan, the 1oan was clown there at Richmond,
and talked with _me about what to do. I told him, "We can't
do a thing in the 'vorld". I said that 've had told them
we would not be responsible for the margin on the loan
a.nd that was understood to be looked after by Logan and
Epes Harris, and if they could not margin the account, the
only thing to do was to close the account out and pay the
debts.
Q. That was your judgment in the premises Y
A. That was my judgment.

·s
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Q. Did you so advise 1:[r. Booker 1
A. Yes, sir, I did.
Q. vVhen the letter of 1\IIay 7, apparently signed by all of
the heirs, was delivered to you gentlemen, did you thereafter
act in accordance with your own judgment in administering
the estate or did you go contrary to your o'\'11 judgment in
order to follow that of Epes and Logan Harris 1
A. I went a little contrary to my own judgment in the
case. I knew they owned the estate, it belonged to the heirs.
I wanted to help them all I could. ~Iy judgment 'vas to sell
those stocks and get rid of them all the way through, but
the legatees of the estate would not allow us to do it. They
said it would be suicidal to sell them. 1\Ir. Logan Harris
sat right here at this table and said we had no right to sell
out his father's estate at that time and turn out a loss.
Q. Captain Harris died on the 4th day of May, 1930, and
your letter apparently signed by the heirs constituting Epes
and L·ogan an advisory committee to act with you gentlemen, was delivered to you son1e time in ~{ay, 1930, and the
situation with reference to the failure to provide margin
n1oney developed in 1\fay, 1931. I assu1ne that you followed
to a certain extent the advice and judgment of Logan and
Epes during that first year. Did you continue to follow
it after they failed to provide tnargin n1oney and left the
aceount without any protection?
A. No, we did not follow it any further. We
page 260 ~ had no right to follow it any further. vVe did
not feel justified to follow it any furthei'. The
estate would not pay out and we did not want to put up any
more money. We were going against our judgment all the
tin1c beeause we wanted to settle up the estate. The corre~=;pondcnce will show the same, and that they refused.
Q. The record no'y shows that if the stocks had been sold
out. during· the first year, the situation would have been very
much different, would it not f
A. Yes, sir. V\7 e thoug-ht we had the right. to follow the
wishes of the legatees if they wanted to carry the estate
long·er, with the guarantee that we had from them.
Q. With reference to the two hundred shares of Citizens
Bank stock, no one has clain1ed that you were advised by any
of the heirs to hold that stock, and as I understand it, the
reason that it was not sold was that there was no market for
it?
A. They did· not want to sell any of the stock, not even

328

Supreme Court of Appeals of Virginia

D. Tfl. Perkins.
the bank stock. They 'vould not agree for us to sell any of
it and they gave us the paper showing it.
Q. Well, did you make any effort to find a purchaser for
the bank stock?
A. I don't think we made any special effort to find a buyer
·for it~ They did not want us to sell it.
Q. With reference to the third paragraph of Captain
Harris' will, did you have any doubt in your own n1ind as
to whether or not Epes Harris had complied with the conditions in that paragraph, namely, that he had furnished roon1
and board for his father until his death Y
A. Yes, sir, he had complied 'vith the paragraph, but he
says, after his debts, in a paragraph before that, are paid.
There is a paragraph in there about that. That is the reason
the notes were not delivered over to him; the debts have not
been paid,
Q. Was it your judgment that the $3,000.00 of legacies
should be paid as and when they were paid 1
A. Legacies of what T
Q. Legacies to Sam L. Gray, Miss Mattie Epes, 1\{rs. Sue
B. Hardaway, Mrs. Rosa Gregory and R. B. Epes?
A. Yes, we agreed to that all right. We thought,
page 261 ~ at that time we thoug·ht they 'vere going to sell
the estate and there would be plenty of money
to pay out the estate and everybody would get a good legacy
from the estate. They asked us to pay those legacies. They
wera perfectly willing to have us do it.
Q. Did you feel satisfied upon the date of the payment
of these legacies that the estate was sufficient to pay the
debts afte1• paying the legacies?
A. Yes, and it would have done it, but they were simply
taking chances on the stock market. They did not want
us to sell and that is the reason they gave us tl1at paper
guaranteeing us against harm.
.
That is all.
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taken for the heirs of the estate of J. M. Harris, deceased,
June 24, 1935, and duly filed.
By ~fr. Allen:
Q. Please state your age, residence and occupation Y
A. 41 years old; Richmond, Virginia; investment banker.
Q. What position do you occupy in connection with the
firm of Scott & Stringfellow~
.li.. General partner.
Q. How long have you been associated with Scott & Stringfellow?
A. vV ell, I have been a partner since 1925.
Q. It is in evidence in this case that Captain J. M. Harris,
of Blackstone, departed this life on May 4th, 1930, and that
at the time of his death there was hypothecated with your
firm certain stocks belonging to his estate. There has been
introduced illj evidence as "Exhibit #26" what purports
to be a list of the stocks that were hypothecated with your
fir1n. Will you examine that statement and state whether
or not you recognize it as a correct list of all the stocks in
the possession of your firm at that time?
By Mr. Gravatt: The Citizens Bank & Trust Company,
as executor of J. M. Harris, deceased, and in its corporate
capacity, objects to any and all evidence of this and any '
other witness on behalf of the heirs at law and devisees of
J. M. Harris, deceased, in support of their suit against the
executor, and in defenRe of the suit of the said executor and
said bank against A. E. Harris and L. 0. Harris, for the following reasons, to-wit: (1) because none of these
page 263 ~ devisees m1d heirs has any interest in the subject matter o.f said suit, or in the estate of J. M.
Harris, deceased, except A. E. I-Iarris; (2) because that each
and all are estopped to deny the validity of a certain deed
from them to A. E. IIarris, conveying their interest in said
estate; (3) because, since their suit against the executor
and the bank in its corporate capacity is against an innocent third party, they cannot, by parol evidence, attack the
deed or claim that it was delivered conditionallv to A. E.
Harris, as said deed is regular and complete up.on its face
and operated to vest the property therein granted absolutely
in fee simple to the said A. E. Harris when it "ras delivered
to him, the grantee; ( 4) Because all matters and things in
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controversv between A. E. IIan·is and the executor 'and A. E.
Harris and said bank have been settled and compromised,
and neither the said A. E. Harris, nor any other person,
can take a position contrary to said settlement. They are
bound thereby, and any evidence introduced which attmnpts
to repudiate said agreement of June 11th, 1934, or December
10, 1934, is immaterial and irrelevant; (5) Because the relief
prayed for in their suit against the executor is barred by
said settlement; (6) because the lwirs at law and clistributees
of J. M:. I-Ian·is, deceased are bound by the paper-writing
of 1\-Iay 7, 1930, and the conduct of R. L. and A. E. Harris
in pursuance thereof, and cannot repudiate said paper, nor
can they repudiate the acts of the said R. L. and A. E. Fiarris
in pursuance thereof, and are, therefore, estopped
page 264 ~ to deny the smne, or to affirn1 any rights or intm·ests contrary to the vested rights of the executor and thP. bank bP.cause therP.of; (7) Because, by the
conduct of R. L. and A. E. Harris, in pursuance of said paper
of 1\fay 7, 1930, upon which the executor has acted in good
faith, all claims against .said bank for alleged negligent handling of said estate are barred, and said parties are estopped
to assert said clain1. The attorney for the executor and for
the bank notes the foregoing objections to the introduction
of any and all evidence in order to save tilne and to prevent
the necessity of having to repeat the objections upon the
record, and 'vill insist upon thmn, and will, at the first opportunity, 1nove the court to rejeet and strike out fron1 the
record any and all evidence which said parties n1ay offer
in support of their suit against the executor and the bank,
and in defense of the ~mit for specific performance of the
contract brought by the ba11k and the executor against A. E.
and Louise 0. !farris.
By the Witness :
A. Yes, sir, that is a correct record of the securities he
had with us as of ~iay 4th, 1930, with the exception of the
100 shares of American Cities Power & Lig·ht A. When Captain I-Iarris died we had an order to buy the stock, and the
Rtock was purchased on 1\fonday n1orning following his death,
and that transaction was cleared as of 1\{ay 6th, according
to the records of the stock ex~hange, which was next day.
Q. Could you conveniently gh'"e us the values of
page 265 ~ those stocks at this time?
A. At this tin1e?
Q. At the time that Captain Harris died?
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A. I am having it rnade up for you no'v in round numbers.
Q. vVill you give us a brief history of your account from
the date of Captain I-Ian·is' death, stating upon whose order
they were sold, etc.¥
A. \Vell, approxin1ately a month-! will say shortly after
Captain llarris' death-I do not rmnmnber the exact date,
l\Ir. Booker and ~fr. Epes Harris and :Mr. Logan Harris
came do\vn to see me about the account, and after a discussion between themselves and with me, they decided to sell
sufficient securities to pay out the debit balance 'vith Scott
& Stringfello,v, which at that tin1e amounted to approximately $20,000.00. On June 6, the account was credited 'vith
the sale of 100 shares of American Cities Power & Light A,
which, by the 'vay, was the stock which was purchased the
morning· after his death; 200 shares of Freeport Texas, 50
shares of Anaconda Copper, and 100 shares of International
Shoe, which left the account with a credit balance of approxhnately $2,500.00. There had been a few hundred dollars of dividends credited on .J nne 2nd, which reduced the
previous balance down to $19,800.00.
Q. Then what happened?
.l\.: The account stayed in this condition; the only changes
in it that took place were the debits of interest at the end
of each period, or the crediting of dividends to the account
on the securities which he was holding with us, until Sep- ·
tcn1ber 24, 1930, when wo deposited with the First & Mer~
chants National Bank of Richmond $3,000.00 to
pag·e 266 r the credit of the Citizens Bank & Trust Company, of Blackstone, who called us, as executor
of Captain Harris' estate to nutke that deposit. Again on
November 25th, 1930, we deposited an additional $2,000.00
upon the same instructions. That last deposit made the
account go debit approximately $1,100.00. I am using round
figureR. All during this tin1e tl1e dividends that were due
were being credited to the a~count. That balance was further reduced by dividends until on Decen1ber 15, 1930, the
debit balance was $689.13. On December 17, \Ve made a
deposit of $1,000.00 at the First & 1\ferchants National Bank
of Riclunond, for the credit of Citizens Bank & Trust Company of Blaekstone, making a debit balance of $1,689.00.
That balance was reduced by dividends until March 16, 1931,
it amounted to $868.27. It staved in that condition until the
advanee on ~larch 25, 1931,
$19,500.00, which was deposited with the Federal Reserve Bank of Richmond for the
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account of the Citizens Bank & Trust Company of Blackstone.
That brings the account up to this loan in question of $19,500.00. :
Q. Then what happened to the account after that loan was
made; how was it carried; what transactions appear?
A. Do you want me to give the circumstances leading up
to the loan¥
· Q. No, I am ·gqing into that later.
A. All right. That loan was $19,500.00 and made the debit
balance of the account $20,368.27. There were no further
transactions in the account, excepting charging of interest,
crediting of dividends, tmtil May 25, 1931, when 100 shares
of Virginia Carolina Chemical 7% Preferred, and 10 sl1ares
of 1\fengel Box, 7% preferred, was sold, which
page 267 ~ reduced the balance to $13,731.08. On !;Iay 26,
1931, 10 additional shares of Mengel Box was
sold, and on May 29th, 1931, 50 shares of General Gas &
Electric 6% Preferred A was sold; those two transactions
reduced the balance to $9,990.98. There were no further
transactions 'vith the exception of interest and dividends
until June 22nd, 1931, 'vhen 20 shares of Mengel Box, 77o
·preferred, was sold. On ,June 29, 1931, 10 more shares of
~'.[engel Box, 7% Preferred was sold, which transaction reduced the balance to $7,188.77. There were no further transactions with the exception of interest charges, dividend
credits, until the sale on September 21, 1931, of 50 shares
of Wesson Oil Preferred, 700/4000 American Cities Power &
Light B, 50 shares of General A1nerican Investment, Preferred, 1 share An1erican ·Cities Power & Light B, and 100
shares of Freeport Texas, 'vhich transactions resulted in
a credit to the account of $105.81 on that day, without interest. There were no further transactions, with the exception of interest and dividends, until October 2, 1931, when
50 shares of Freeport Texas was sold; on October 7, 1931,
50 shares Lorillard, and 25 shares Freeport Texas 'vas sold,
resulting in a credit to the account of $1,845.02. There were
no further transactions, with the exception of dividends, until
~larch 23, 1932, when the following securities were sold: 45
shares of Abitibi Power & Paper Co., preferred, 20 shares
American Can, 25 shares Freeport Texas, 50 shares Lorillard,
50 shares Standard Oil of Ne'v Jersey,· which resulted in a
credit of $6,370.15. On ~farch 28th, 50 shares of Wesson
Oil, Preferred, was sold, which increased the credit to $8,721.35. On March 28th, "re deposited in the First & ~fer-
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chants National Bank of Richmond, for the credit
of Citizens Bank & Trust .Company of Blackstone
$2,457 .35, leaving a credit in the account of $6,264.00. Now that covers Captain Harris' account as carried under his name. Scott & Stringfellow also had an account of A. E. Harris, which had been unconditionally guaranteed to this firm by Captain Harris. After his' death, we
had his executor acknowledge the guarantee and confirm it,
and the credit balance in Captain Harris' account of $6,264.00 was offset by the debit balance of Mr. A. E. Harris'
account of a like amount of money. We charged the offset
to the account on April 12, 1931. We were treating the account as one. Whenever we asked for marginal or additional secu11ity, the two aecounts were always treated as
one.
Q. Now that closes out the account with Captain ·Harris'
estate?
A. That is right.
Q. You have stated that a short time after Captain Harris'
death, there was a conference between you and Epes and
Logan Harris and 1\ir. Booker, I believe, and at that conference it was decided to sell practically enough of the stock
to pay out the debit balance~
A. Enough of it.
.
Q. 'Vell, I understood you to say that you sold enough to
pay that debit balance do,,rn to about $2,500.00¥
A. No, left a credit in the account after the sale of the
stock.
·
Q. Left a credit balance in the account of $2,500.00?
A. Yes, sir.
Q. vVhat date was that y
A. June 6, 1930.
Q. So then on J nne 6, 1930, Captain Harris' account had
a credit balance with you of $2,500.00?
A. That is right.
page 269 ~ Q. And the estate owed you nothing?
A. Yes, sir, because we had the debit balance in
the account of A. E. Harris.
·
Q. I am speaking now of Captain Harris' account¥
A. Of course, they were all one to us.
Q. Of course, the estate did owe you whatever Epes Harriez
was due you!
A. Yes, sit, which was offset by the credit balance.
·Q. Later on¥

page 268
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A. All the tin1e so far as we were concerned; we just did
not charge off the balanee in this account until April 12,
1931.
Q. If you had not had that guarantee for Epes Harris'

account, then Captain I-Iarris' account would have had a
credit balance with your firn1 as of June 6, 1980, of $2,500.00?
A. Yes, sir.
Q. vVas it the opinion of all present at that conference that
as soon as practicable a-fter Captain Harris' death enough
of his stock should be sold to pay out the entire debit balance?
A. Of course, it is impossible for n1e to remember everything· that was said at that conference; it has been five years.
l\tiy impression is that it was mutually agreed at that conference that the best thing to do was to sell sufficient securities to pay out the debit balance. I should like to add, in
that particular, that it \Vas then generally thought, including
the President of the tTnited States, and his Econmnists that
the panic was over. l\fr. I-Ioover got out his famous statenwnt in 1930, in which he said that all evidence
page 270 ~ pointed to the fac.t that the panic was over and
the country was back on the road to recovery.
While we decided to sell tl1e securities, I suspect all a.t the
meeting- thought the securities would sell higher.
Q.
as that the thne l\lr. Hoover made the state1nent that
prosperity was right around the corner!
A. Yes, sir, I think he got out his statement in ~larch,
1930, in which he said that all Economic advisers of the Government indicated that the depression was over. The market
went up.
Q. I believe you stated that you regarded the two accounts
practically as one since Captain Harris had guaranteed Epes
Harris' accountA. Not practically, as one.
Q. Can you throw any light on the question of wl1y enough
of the securities of the estate were not sold to pay out a.lso
the debit balance of Epes Harris' account? I will state, for
your infortnation, that it appears that all of the securities
held by you in Epes Harris' account were sold at the same
tin1e¥
A.. I knew his securities were sold, leaving that unsecured
b~anc~
Q. The question no"r is, tell us if you can why enough of
the securities of Captain Harris' estate were not sold to also
pay out that debit balance of Epes'Harris' account, since-all
the securities in Epes Harris' account had been sold Y

'T
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_A. I do not think that is a proper question for me to answer.
Q. I am asking you if you can thro'v any light on it?
A. ~:ly impression is that all of his securities were sold
at that time.
Q. That left n debit balance in Epes Harris' account at that
time of $5,781.72, for which Captain Harris' estate was absolutely liable?
page 271 r .A. No, I cannot tell "\vhy they decided not to
sell out enough of' Captain Harris' securities to
liquidate approximately ·$4,000.00.
Q. During those conversations on this subject, do you recall any statements to the effect, either by Logan or Epes,
that you not sell enough to pay out Epes Harris' debit
balance?
A. You mean Epes Harris¥
Q. Yes.
A. No, I do not.
By l\fr. Gravatt: The question and answer are objected
to because it is in1propcr for these persons to undertake to
establish a self-serving declaration or statement from A. E.
Harris or R. J..J. Hards. They may testify for themselves,
or l\fr. I-Iarris' personal representative n1ay testify, but it is
improper to undertake to prove such a self-serving staten1ent by this witness, Gither in the affirmative or negative.
Bv Mr. Allen:
·Q. I will state, for your information, tl1at it is the contention of Epes Harris that the executor was directed and requested at that tin1e to sell enough of the stocks of Captain
Harris' estate to also pay out this debit balance, and my
question is as to whether you recall any conversation on
the subject?
A. I wish you gentlen1en would deeide before I answer, as
to the propriety of the question that is being asked. I want
to be co-operativeBy 1\ir. Gravatt: The .Judge will do that. We cannot do
that. You will have to answer all questions.
~

By the "'\Yitness :
A. It is my impression that Epes was opposed
to selling the securities at that thne, and it is also my impage 272
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pression that all of us thought ''re would make a mistake. to
sell any more securities than was necessary to protect the
estate.
Q. I understand that, but all of you, as I understand it,
approved of the policy of selling enough securities to pay out
the entire debit balance 1
·
A. Yes, sir, in Captain Harris' account.
Q. But the result is that you sold only enough to pay out
the debit balance in Captain Harris' estate?
A. What happened was that the stocks or securities which
Epes had were sold and then we· sold enough of Captain
Harris' securities to ]eave Captain Harris' account with· a
credit of $2,500.00. I do not remember that it \Vas discussed whether an additional $4,000.00 of securities wo11ld
be sold. I kno\V that the general opinion at the conference
among us was that we ·would make a mistake to sell anything
more than what we had to sell.
Q. You carried Epes Harris' debit balance as a part and
·parcel of Captain Harris' contract f
A. Yes, that is right.
Q. You regarded Captain Harris' estate as being absolutely liable for that debit balance as much as for his own 1
A. Yes.
Q. And you decided to sell enough of the securities to
pay the entire debit balance in the Captain Harris estate?
A. Who-1 had no part in the decision. As far
page 273 ~ as Scott & Stringfellow was concerned, 've were
perfectly satisfied with the account as it was. It
was well secured, and the policy of whether the estate is
responsible, or whether the estate. should sell them, or liquidate the whole, wa.s a matter with which we were not concerned; they consulted with me and I gave them my opinion
and all that, but the responsibility as to whether the securities should be sold, I had nothing to do with whether they
were sold then or later. We turned right around and loaned
them an equivalent amount of money on the same securities
·some time after that.
Q. In that conference it was decided to sell enough of
the securities to pay out the debit balance in Captain :Harris'
estate, and you were instructed to make sale of itT
A. That is tight.
Q. And Mr. Booker and Logan Harris and Epes Harris
were present at the conference f
A. That is right.
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Q.. Now, it scen1s that at the same time all of the securi, ties in'the Epes ·Harris account were sold out under instructions from Epes Harris'
A. The three of them, given at the same time.
· Q. ·And· a debit balance of $5,781.72 was left in the Epes
Harris account for which Captain Harris' estate was urrconditiona.Uy .liable?
A. That is-right.
-Q. And you have testified that you regarded that as a part
of Captain Harris' account?
·
A. That is right.
page 27 4 r Q. Did Epcs or lVIr. Booker or Logan Harris
·· · ·· -·· -give you any instructions 'vith reference to selling
enough of the securities of Captain Harris' estate to pay
out"- that debit balance in Epes Harris' account Y
A.. No, they did not.
·
.l
, ...
· Q. Do you recall any ·conversations on that subject among
those 'three in your presence 7
A. No.
,. · ·
.Q. Did either Epes Harris or Logan Harris, in· your presence, tell Mr~ Booker not to sell enough of the securities in
Captain Harris' --estate to ·pay out this debit balance as well
as Captain Harris' own debit balance Y
A. I have just testified that I did not recoJlect :anything
being said at that conferenc-e about· selling any more· than '
enough to pa.y out that~particular balance of ·Captain Harris'.
Q. Now, you referred to a number of sales of stocks from
time to time until the stocks were closed out in 1931. How
did those sales come about. Under 'vhose instructions were
you acting?
.A. We were asked by the executors to sell it. On January
13, 1931, we received a letter from the Citizens Bank & Trust
Company of Blackstone, signed hy Ivfr. Booker, stating that
he was taking up with Logan Harris a matter concerning
his father's estate, toward making a disposition of some of
his father's s·ecurities in order to liquidate some of the~ debts
upon which he was. the maker and endorser with banks in
Blackstone and other communities. He enumerated certain
debts on which Captain HarriR was guarantor, and he said
that he and Epes Harris thought it might be pos~ible for
the estate to receive an advance from us on the
-page 275 } stocks now held rather than to dispose of the
· · ·.
securities· at the present lo'v m·arket. He asked
my advice as to whether or not that could be arranged, as
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he felt sure that Logan would take the sa1ne view as Epes
had taken. We wrote him on the 14th that it appeared
from the copy of the will of their father that no authority
was given the executor to borrow money for the estate, but
that we had referred the matter to our attorney, and 've
would suggest that they do the same thing. I then further
stated that he did not say how much he wanted to borrow,
but the notes held by him totaled $18,500.00, and that he had
sufficient collateral with us to cover that amount. On J anuary 21 I wrote him that our attorney advised us that there
'vas no legal objection to us making the loan on the securities. On 1\tlarch 9, 1931, I received a letter from the bank,
signed by l\Ir. Booker, referring to the correspondence in
January, and stating that Logan and Epes "had conferred
with a Committee of the Board which had been appointed
for that purpose, and it was thought advisable to bot'ro'v
something like $19,000.00 for the above mentioned purpose''.
I wrote to l\'lr. Booker on J\IIarch lOth, 1931, and told him
that it was entirely agreeable to us to make the estate the
loan of $19,000.00 against the securities which ·we were carrying for the account, stating· that it would, of course, be necessary to keep the account properly margined to n1eet our requirenlents. \Ve got a letter frOin ~Ir. Booker on the 16th
of l\{arch acknowledging receipt of that letter, and asking
us to deposit the 1noney with the Federal Reserve Bank in
thP. an1ount of $19,500.00. which \Ve did.
Q. In that letter of the 16th, did l\fr. Booker make any
reference to your 1narginal requirements?
A. His letter said: "in regard to your recent
page 276 ~ lettfw relativP. to thP. advance of $19,500.00, I beg
to ask that you deposit today with the Federal
Res~rve Bank $19,500.00 for our credit. \Ve are anxious for
the deposit to ~:o to our credit in the ·Federal R-eserve Bank
on the 17th. and if there is anv recent or further communication regarding- sa1ne, 've would be g·lad to have you advise
us. In thP. n1eantimP., usP this letter for your authority in
the tran::saction.'' In other 'vords, that was accepting· the
terms upon which we expected to 1nake the loan.
Q. To whon1 did you n1ake the loan'
A. Citizens Bank & Trust Company, Blackstone, Virg-inia.
In Anril, 19~1. there 'vas a doolinP. in the markP.t, and our
securities department, just as a matter of routine in handling
those Ina tters in the departnwnt, wrote to the Bank and stated
that the decline in the n1arket 1nade the account need $400.00
additional collateral. That was April 29, 1931. On April
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30th, ~Ir. Booker wrote us that he wished to advise that his
bank was in no way responsible for any 1nargin that might
be necessary, and that he had taken the n1atter up with the
legatees and trusted that they would be a·ble to supply the
an1ount UP.P.ded. He also re<Jnested us to keep in touch with
l\.fr. R. L. Harris, and notify him before closing the account
''as he had some private arrang·ement with ~fr. Walter Robertson of your firm in connection with the matter." I was
out of town when that letter arrived. I was in New York.
But, upon my return to the office on ~Iay 2nd, I promptly
wrote ~ir. Booker that I had no private arrang·ement with
1v1r. Logan Harris about carrying the account,
pag·e 277 ~ and that the exect1tors of the Estate were the only
parties 'vhom we could hold responsible for the
margin. I then quoted to hin1 the terms upon which the loan
was made, as outlined in n1y letter of ~iarch loth, 1931, closing· the letter with the request that $400.00 additional margin
be imn1ediately forwarded.. 1\fr. Booker replied to that letter on the 5th, and stated that he had gotten in touch with
Logan over the 'phone; that he did not know what arrangenlent could be n1ade to protect the account, stating that it
was against the advice of his Com1nittee to handle the account in the manner the boys wanted it handled, and then
stated that it was not the purpose of the Bank to make any
deposits on the margin account, and that l1e 'vas looking to
Logan and Epes to protect the account if they chose to do
so. On 1v1ay 18th, we again wrote the bank ·that it would be
necessary for the estate to either sell some of the securities
or put up additional cash or se~urities. That was done as a
matter of routine in our securities department, to which Mr.
Booker replied that he had advised us formerly that he could
not assume any responsibility for the account and could not
make any provision for marginal requit·ements, again requesting us to notify l\'Ir. Logan Harris before closing the
account, to which I replied on ~Iay 20th that we had to look
to the bank as executor to keep the account properly margined; that we were unable to accept orders for the sale of
securities from anyone except the bank, and that I would
again sug·gest that he get in touch '\vith the heirs so that they
could decide 'vha.t policy to pursue. I further stated that,
of course, we had the right to sell any of the securities in the
account in order to protect ourselves, but we did
page 278 }- not want to take this action 'vithout being advised which of the Recurities they preferred to
sell. On that day the account needed $1,800.00 additional
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marg·in. ~{r~ Booker then wrote me that he had a confer~nce with Epes, Selden and ~1addie and explained the condition of. the account to them; that all ·of them appeared unwilling to do· any'thing toward raising any money for marginal requirements ; that Log·an was also unable financ~ally
to•do anything·; and he said that in view of the· circumstances
thei~e was nothing left to do but to close the account and ''you
have our authority to dispose of all or just as much as you
Wish, to cover the required margin.'' That was ~lay 21st,
193L· That was doing the very· thing which we, as a firm, 'did
not wanfto ·assume ·the responsibility for doing. They would
not decide for themselves what to sell, but asked us to use our
discretion. So then it was our policy~oming to answer
your direct question, to• only sell a sufficient amount of the
collateral·to make the ·account good as· far as we were concerned. ··We did not feel that the responsibility of whether
the a sale should be made of all the seculities-so we followed
the same policy ·of selling·, as ·we always :did, a sufficient amount
of the securities to make the account g-ood, and that explains
those transactions in the latter part of the account where
've· sold· the securities on the different dates, the. necessary
amounts from our standpoint· to secure the loan. We sold
the.·sccurities and' applied ·it to the account.
Q. ·Will you just briefly explain what is meant by the carrying·of stocks on the margin with a broker? · ·
A. It is exactly like getting a 1oan at the bank, except the
:: ·
bank makes you sign a note and the broker carpage 279 ~ ries it on· open account; }'"'or instance, many people do not understand this : a marginal account
is nothing but a loan against securities. If you come in and
buy 100' sha'res of Wesson Oil stock from us at 35, and put up
$1,000.00, we would buy the stock in New York, pay for it~
have:it delivered to us, and lend you $2,500.00 on it~ the difference· between what you paid and what'it cost. It the value
of- the· stock should then go down so··that your ·collateral was
not·good.security for the loan, . we would· then do either one of
two things ; either ask you to ·put up more collateral or to
reduce the amount which you ·owe ·against it, and that is why
in -my corresponden~e with Mr. Booker I kept on emphasizing
the fa:ct·that ·we would have to :sell some securities, unless we
got the authority to do it. I did: not 'vant·to take any action.
My ·Only desire was to be helpful if· I could. I 'did not want
to take any. action that the inte~e'Stecl parties did not want to
take,· and ·then when they did ·not ·act· 've were interested in
selling enough of the securities to protect ourselves.
1
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Q. So then when ::1\fr. Booker in his letter of ::1\fay 21st, 1931,
the last paragraph thereof, said "\Vith these facts before
me, I see nothing left to do but to close the account and you
have our authority to dispose of all or just as n1uch as you
wish to cover the required n1argin. If you think wise, you
may sell as many of the stocks as you wish or. the entire
amount if you think best, for it seen1s that the boys have
nothing with which to protect the account, or else they appear unwilling to do so," all that you wished to do in that
event was to sell just enough to make the account safe so far
as your loan 'vas concerned?
page 280 ~ A. Yes, sir.
Q. And it is not your policy to sell out the entire account unless it is necessary to protect your loan, or
unless you have instructions fron1 the owner of the stocks?
.A.. Of course not, because if I had sold the entire account
and the market went up shortly afterwards, I would be
criticized for usele~sly sacrificing· the securities in order to
protect a small margin.
Q. \¥hen and fron1 whom did tl1e first suggestion come to
your firm on the subject of an advance to the ~xecutors ~
A. J\:Ir. .Allen, I cnnnot state positively, but I have a very
strong impression that it 'vas l\Ir. Booker's letter of January
13, 1931. You see I talked to Logan. Logan was in and out
of Richmond at various times and talked about the account.
To the best of my knowledg·e and belief it was J\:Ir. Booker's
letter of January 13th.
Q. It appears that on the same date that ::1\fr. Booker wrote
you he also wrote to :Mr. R. L·. Harris, of 6306 Huntington
Avenue, which letter has been introduced in evidence, and
which I exhibit to yon for your information f
Note:

Counsel exhibits letter to 'vitness.

A. This is in line with what he wrote me.
Q. It appears also that on the 19th day of January, 1931,
l\fr. R. L. Harris wrote to l!vir. Booker in response to his letter of the 13th. In the letter of ,January 19, 1931, 1\1:r. Harris
states: "I was in Richmond .Saturday and talked to \Valter
Robertson. He said he had written you that they would be
glad to ~ake the loan for a good rate of interest." Can you
state whether or not Logan I-Iarris had talked to
page. 281 ~ you on the subject prior to the Saturday referred
'
to in that letter of ,January 19, 1931 f
A. J\iir. Allen, my recollection is that Logan talked to n1c
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a few days after I got lvfr. Booker's letter, and mentioned
the san1e thing·; that he had gotten this letter from Mr. Booker
and could we make the loan, but as I said, I think the first I
knew of it came from l\1:r. Booker's letter.
Q. Now, Mr. Robertson, if you have before you a statement
of the prices at which the stocks in Captain Harris' estate
v."ere selling for at the time of his death, or a fe'v days after
his death, I will be glad if you ·will give me the figures 1
· A. Today we had. a valuation of his securities made up as
of May 5, 1930, which \Vas :Monday following· his death or Sunday. At that time his securities had a value, in round nunlbers, of $69,600.00, and his debit balance was approximately
$20,200.00, leaving an equity i~ the account of $49,400.00.
His marginal requirements on those valuations were only
$17,400.00, so he had an equity above our requirements of
$32,000.00, which, as I said before, 1nade the account perfectly
good as far as we were concerned. Now, A. E. Harris' account on that day; his securities had a value of $19,900.00,
his debit balance was $25,500.00, leaving a minin1um equity
in the account of $5,600.00. Our marginal requirement on
that account would have been $5,000.00. So he was actually
short in his requirements $10,600.00.
Q. But if all of the stocks in Captain fiarris' estate had
been sold along with all of the stocks in Epcs Harris' account,
after paying the debit balance in Captain Harri~'
page 282} account, and the debit balance in Epes Harris'
account, what net amount would have been available to the Executor?
A. $43,800.00 in round numbers.
Q. Between the date that .Scott & Stringfellow first commenced to call for additional marg·in, after making an adva.nce, and the date that the account \Vas finally closed out,
did either Epes or Logan make any request of your firm, or
of you, not to sell any securities?
A. Well, I g·ot letters from Logan in which he said he
thoug"ht it was a mistake to sell anything that we did not have
to sell.
Q. I mean after it developed that nobody was responsible
for the margin and that the bank would not put up any margin money or n1ake any payments on the indebtedness?
A. On l\1:ay 21, 1931, I got a letter from Log-an Harris in
\vhich he acknowledged receipt of mine to him enclosing copy
of letter which I had written Mr. Booker about having to look
to the bank to keep the account properly margined. Logan
wrote me as follows:
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''Dear Walter:
I have your letter of the 20th enclosing copy of letter from
Mr. Booker, and also your letter to him. You are absolutely
correct. The Bank is the only one having authority in the
matter. I am not in a position personally to put up the required margin and Epes says he is not. So there is nothing
to do, unless the bank will do so, except to sell sufficient of
the securities to make the account good. It looks now that
the estate will be insolvent and none of us will get anything
out of it. If all the stock had been sold at once we might
have saved something, but we did not dream of this slump.
Booker wanted to sell all of the stock when· they
pag·e 283 ~ borrowed the last money, but I did not; thought
things would come back and would not go low
enoug·h to endanger the margin and you agreed with me.
There was not any use in borro,ving· the money in the first
place. However, it is done now. I am writing Booker to
advi~e with you about what stocks to sell to make marginal
requirements good. So please think it over and help him to
decide to sell the ones there is less chance of appreciation
in. I got quotations on these stocks yesterdays' close and
1ny figures sho'v .still margin in tact. I am enclosing my list
and will thank you to advise me where I am 'vrong. I am not
familiar with how you figure margin accounts. I would like
to know what is your idea of the future of the market. I shall
appreciate anything that you mig·ht do to assist us with this
account.
·
vVith kind personal regards,
Sincerely yours,

R. L. HARRIS.''
Q. Did you answer that letter?
A. YP.s, sir, I answered that letter on May 2.2nd, 1931, and
it is as follows:
''!fay 22nd, 1931
Mr. R. L. Harris,
6306 Huntington Avenue,
Newport News, Virginia.

,

I

Dear Logan:
I am just in receipt of your letter of 1\{ay 21st and also let-
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ter from John Booker, copy of which is enclosed. In accordance with these instructions, we have today sold for the Estate 100 ;;;hares of Virginia Carolina Chen1ical
pag-e 284 ~ 7% Preferred at 60, and have entered an order to
s~ll 50 shares 1\lengel Preferred at the best
market. The stock is now quoted around 61 bid, offered at
68, and this 50 shares will be sold on the next sale of 100
shares. This will put the account in good shape for the tin1c
being·, and I think it would be a n1istake to sell any more securities than is absolutely necessary to maintain marginal
requirenwnts. We selected Virginia ·Carolina Chemical Preferr·ed and 1\Ieng·cl Preferred because the earning-s outlook for
both of these companies this year is very poor.
Your fig·ures as to valuations of the securities carried by
the Estnte are cor'l'ect, but you apparently failed to deduct
the arrwunt owed against them. The Estate has a debit balance of approxin1ately $20,300 and A. E. Harris a debit balancP. of approximately $6,000. Deducting $26,300 from your
valuations would ]~ave a. net equity of $6,300, 'vhereas marginal requirements for the account amount to $8,500, or a
deficit of $2,200 according to your figures.
We are enclosing copy of our n1argin card showing security
values as of this morning, which 've trust 'vill be clear to you.
We are also enclosing copy of our letter t~ John Booker which
is self-explanatory.
vVith kindest reg-ards,
Sincerely yours,
(Sig·ned) vVALTER S.

ROBERTSO~."

Later on, on 1\!Iarch 25th, 1932, Logan Harris wrote me that
he l1ad a. letter from John Booker stating- that he was g·oing·
to n1ake final settlement of his father's estate in J\IIay, and
said he did not think he should do it then unless stocks had
come back sotne. "As it is now the heirs will
pag·e 285 ~ not get a cent. I do not know what stocks are
left with Scott & Stringfellow. Please send me
statement of the aceount. I 'vould like to have an expression of
your opinion at the outlook for th~se stocks, and outlook for
the market," to which I replied on ~·[arch 28, that ~Ir. Booker
had already instructed us to sell all securities at the market
on l\1:arch 21st.
Q. Did you proceed under the instructions contained in
~Ir. Booker's letter to close out the account?
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A. Yes, sir.
Q. At that time ~Ir. R. L. Harris was of opinion that the
securities should not be sold, according· to the letter which you
have ,iust read f '
A. Yes, at that time. That had already been done when he
. wrote that last letter; the transaction had already been consummated.
Q. Do you know whether he was advised before that last
sale as to the instructions which ~fr. Booker had given~
A. No, he would have known it if he had, as far as I know
he did.
Q. It appears that on l\Iarch 28th, 1932, you wrote Mr.
Logan Harris that l\{r. Booker had on lYiarch 21st instructed
you to sell all of the securities on the present market. Had ,
you by telephone or otherwise notified 1\IIr. Logan Harris of
the instructions received from 1\Jir. Booker?
A. No, sir. You see, as I have e1nphasized from the beginning, all I knew was that I had instructions from the executor
to do this, and wlien the executor gave us instructions, we
followed them bnmediately without question. It was merely
at the time when we could not get instructions and l\1:r. Booker
asked n1e to keep in touch with 1\Jir. Harris and
pag·e 286 ~ keep him advised as to what we were doing to
proteet our own interest.
Q. And when the Executor did not give you definite instructions to sell enough of the securities, you proceeded to
sell only enough to keep the account properly margined; it
'vas only then that you sold the securities to keep the· account
properly margined?
A. Well, I think you misunderstood me. Mr. Booker's letter authorized us to sell anv or all of the securities in order
to protect the account, and i happened to know. from 1ny conversations and letters thnt Logan, for one, did not think the
securities ought to be sold, and we were not going to put ourselvP.s in the position of selling· any more of the securities
than was necessary. We thought that was a question that
they should settle between themselves.
Q. So after all you sold only such securities as were necessary to protect your own interest~
A. Enough to protect our own.
0. And you refused to g·o any further~
A. 'Vas not a question of refusing; was not anything to
refuse, we just did wl1at was necessary to protect ourselves.
Q. Now my question 'vas, between the date that you commenced to call for additional margin, and the date that thH
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. account was finally closed out, did you receive any advices
or any expressions of opinion fron1 either E'pes IIarris or
Logan I-lan·is with reference to the advisability of selling or
not selling, except the letters you have referred to here f
A. \Vhat we did, lVIr. Allen; when the interested parties did
not act, then it ·was too late for us to go around
page 287 ~ and consult a lot of other people, because the ac-.
count needed a n1argin, and when they would not
act, we would act only to the extent that 'vas necessary to
protect us, because we did not want to sell anything more
than was necessary.
Q. The question is not directed to that phase of the matter.
I want to know if Logan Harris or Epes I-Ian·is ever expr~ssed
any opinion on the subject 1
A. \Vhen we got that :final letter fron1l\fr. Booker that they
were not going to do anything, we just went ahead and acted
-doing what we had been trying to keep from doing.
Q. Can yon state generally, without going into detail, the
condition of the market fron1 the spring· of 1930 until the account was finally closed out, whether there was a gradual decline, and if so, whether the decline was sharp?
A. That is sonwthing: I do not believe anybody can answer
fron1 1nemory. The n1arket had a big· break in 1929, October
and N ovmnber-heg·innin~· in November-and in the spring
of 1930 it regained a larg~-probably
increase of 75%
of what it had lost, and as I reme1nbcr the market stayed
comparatively still until it began to go off g-radually about
July, 1930. \Ve then had periods of this sort: up and down;
son1e weeks it w·ould be better and others lo,ver. The market
in1932 did exactly the thing which people thought it was not
going to do.
·
Q. Looking at the 1natter in the spring of 1930, say 1\iay,
1930, and then comparing that period with l\Iay, 1931, can you
state whether or not stocks were selling considerably lower
in the spring- of 1931 than in the spring of 19301
page 288 ~
A. Yes, sir, considerably lower.
Q. Look at the matter, say in the spring of
1932, were they still considerably lower in 1932 than in the
spring of 1931?
.
A. Still lower in 193.2 than 1931. The low of the market
was reached in 1932.
,
Q. About what time?
A. It was in July-July 8, 1932.
Q. What was the difference approximately between the latter part of March, 1932 and ,July 8, 19321

an
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.P;... I could not possibly give you that without looking it
up. Yon see the banks closed in ~Iarch and everything was
disorganized, and the low point was reached in July.
Q. By the spring of 19:1B had stocks appreciably advances?
A. Yes, sir, they were considerably better in the spring of
1933 than in the low of 1932.
Q. "\Vhat would you say with reference to the spring of
1934f
A. "\Veil, of course, the spring covers an indefinite period,
and the n1arket fluctuated. I had better get the exact informa-.
tion on that. I had to guess at the figures I have given. Since
1932 the g·eneral trend of the market has been upward, but
that has been interrupted, but the peak was going up and
down.
·
Q. Broadly speaking, would you say the market was higher
in the spring·, say l\Iay and J nne, 1933, than it was in the
spring· of 1932?
A. Yes,sir.
Q. Now, broadly speaking· what would you say with reference to the market in the spring of-say J\{ay or June, 1934,
as compared with that approximate time in 19337
page 289 ~ 1\.. It ·was still better, I guess.
Q. Coming on to 1935, what do you have to say?
A. "\Veil many stocks-! would lil~e to answer your question by giving you Dow Jones' averages for industrial stocks.·
Give n1e the years you want.
Q·. Let's begin with 1930?
A. The hig·h 294.07, the lo'v 157.51; 1931, high 194.36, low
73.79, that is the big· rise in the spring of 1931 that carried
it up. In 1932, the high for the year was 88.78, and the low
was 41.22; in 1933, the hig·h was 108.67 and the lo'v was 50.16;
1934, the high was 110.7 4 and the lo'v was 85.51; in 1935 to
date, the highest I liave, the highest it has been, is 120.75 and
the low 96.71.
Q. 'fhose averages include all standard industrial stocks.
A. That is right.
Q. And in each instance the average is for the year?
A. In each instance the average is for the year.
Q. So then 1\{r. Booker gave you instructions to sell the
stocks in this estate at about the worst time that he could
have given those instructions?
A. vV~II, stocks were lower that year than in other years.

By J\{r. Gravatt: No questions.
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Note : It is understood and agreed by and between counsel that Walter Robertson may answer
the letter of June 27th, 19;J5, from Geo. E. Allen to him, requesting certain information, and that the answer may be
inserted in the depositions along· with his testimony, and 1nay
become a part thereof, ·with the right to counsel for the executor to examine ~ir. Robertson on the subject if he is advised
it is proper to do so after he has read l\{r. R.obertson 's state~
ment.
The letter and answer are as follows :
June 27th, 1935
Mr. Walter S. Robertson,
Care Scott & Stringfellow,
Mutual Building,
Richmond, Virginia.
Dear Mr. Robertson:
We hate to bother you again, but 'vould like for you to be
able to give us sometime today the following information:
(1) A list of the stocks held by Scott & Stringfellow for
the account of Captain Harris' estate on May 5th, 1931.
(2} The market value of these stocks at that time.
( 3) The amount of the loan against them.
(4) The net amount that would ha,re gone to the executor if
they had been sold at that time.

Perhaps counsel for the bank will agree that we insert this
information in your deposition, but if he will not, it will be
necessary for us to recall you to the stand for that purpose.
That can be done any time during the day' that will be convenient to you, and will not require over five
page 291 ~ minutes of your time.
Very truly yours,

A:T.

GEO. E. ALLEN.
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R-ichmond, Va.
June 27th,
1935.
Air. George E. Allen,
C/o Aiessrs, Allen & Perkinson,
State-Planters Bank Building,
Richmond, Virginia.
Dear 1\tfr. ·.Allen :
We have for acknowledg·ment your letter of June 27 addressed to our ~Ir. W alb~r S. Robertson requesting certain information as to the account of the Estate of J. M. Harris as
of May 5, 19H1.
W P. are enclosing memorandum giving this information in
detail, including thP. account of A. E. Harris which was unconditionally guaranteed by the Estate of J. M. Harris account. The securities had a value as of that date in round
·numbers of $34,700, against which there. was due by the Estate of J. 1\L Harris $20,300 and A. E. Harris $6,000, totaling
$26,300, leaving a net amount of approximately $8,400 which
would havP. been due the Estate had the securities been sold
on that date. In fixing the valuations on the securities, we
used Aither the low prices at which the securities sold on that
day or the closing bid prices.
page 292

~

Yours very truly,
(Signed) S1COTT & STRINGFELLOW.

WSR:R
E'ncl.
ESTATE· OF J.

~I.

HARRIS

As of Atfay 5, 1931

Value at
List of Securities
Bid or Low
45 Abitibi Power & Paper Pfd. 16 Bid, 26 Asked
720
50 General Gas & Elec. $6 Pfd. 65 Low 65 IIigh
3,250
50 General .Amer. Inv. Pfd. R4 Bid 84 3/4 Asked
4,200
100 Wesson Oil & Snowdrift Pfd. 55 Bid 55% Asked
5,500
50 Standard Oil Co. of N. J. 37 5/8 Low, 38 3/8 High
1,881
50 J\IIengel Box 7% Pfd. '' 1\tfay 4, Sale at 65
3,250
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Selden S. H a.·n-is.
1,775

100 Lorillard 17 3/4 Low, 181j2 Hig-h

2,155
5,850

20 American Can 107 3/4 L{)W, 1111/8 High
200 Freeport Texas 29 l/4 Low, 29 7/8 Hig·h
1-500/4000 An1er. Cities Power & Lig·ht B «'l\iay 8,
'Sale at 7 1/4
100 Virginia Carolina Chemical 7% Prior Preference 63 Bid, 68 Asked

8
6,300

Less Total conllllission and total estimated tax.·

$34,889
146.50

.$~4;742.50

Less amount of loans against above securities:

··

Debit Balance Est. of J. ~L Harris $20,347.98 Debit Balance A. E. Harris
6,016.90 26;364.92
(Guaranteed by Est. of ,T. 1\II. Harris)
.
Net A1nount. . . . ............. $ 8,377.58
*Nearest price to l\fay 5, 1931.
June 27, 1935.
SCOTT & STRINGFELLO"\V.
page 293
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The deposition of

SEI.~DEN S. HAR.RIS,
taken for the heirs of J. }f. Harris, deceased, June 24, 1935,
and duly filed.
·

Bv l\!Ir. Allen :
~Q. Will you please state your name, age, residence and
occupation?
A. :Selden S. Harris, 44 years old; Blackstone, Virginia;
fertilizer inspector for the Department of Agriculture, Rich·mond, Virginia.
Q. I believe you are one of the children of the late Captain
,T. M:. Harris, deceased?
A. Yes, sir.
Q. It is alleged in the bill in this case that Captain Harris
in his lifetime undertook to make, and did make, a certain
settlement on certain of his children, reserving· to himself
enough of his property to take care of himself during the re-
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maining years of his life and to pay his indebtedness etc. Do
you know anything about any attempted division or settlement that ·Captain Harris made during his lifetime1
By :.Mr. Gravatt: This question is objected to as immaterial
and irrelevant.
A. Yes, sir, he gave each one of us $10,000.00; he gave my
brother, Logan $10,000.00 in money; he gave my sister, Mrs.
Gillespie $10,000.00 in bonds, and he gave me $10,000.00 in
bonds, and he gave my brothers "'\Villie Harris, Selden Harris
and J\lladdie :Harris $10,000.00 in bonds, and he did not give
my brother, Epes $10,000.00.
By ~fr. Gravatt: The same objection noted at
the beginning of the testiinony of Walter S. Robertson, and recorded on pag·es 2, 3, and 4 of the transcript
of the testimony on behalf of the heirs of ;Captain Harris, is
again noted to any and all evidence 'vhich this or any other
witness may give.
page 294
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By J\llr. Allen:
Q. In the third parag-raph of the ·will of Captain Harris, he
refers to an agreement with Epes Harris with reference to
giving him room ·and board in his house etc. in consideration
whereof, the will says, and upon which condition, he leaves ·
him the home property, do you kno,\r anything about that
agrcen1ent 1
A. Yes, he made an ag·reement with Epes that if he would
give him his roon1 and board and took care of him the rest of
his days, that at his death the hon1e place would be his, and he
would cancel his notes, if he did not do it before his death.
Q. Did he tell you about that agreement~
.A. Yes, sir, several times.
Q. '\Vas there any question about it at alH
A. No, sir, not a question.
Q. Do you know whether or not Epcs Harris carried out
that agreement 1
A. To the letter.
Q. ~Ir. Booker, cashier of the Citizens Bank & Trust Company, on 1\{ay 5, 1931, wrote Mr. Walter S. Robertson, of
Scott & ~Stringfellow, Richmo·nd, Virginia, a letter whicp is
already in the record. In this letter, referring to the call
for additional margin by Scott & String·fellow, 1\Ir. Booker
writes 1\{r. Robertson as follows, among other things: "~
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immediately got in touch with Logan Harris over
page 295 }- the phone and he instructed me tq write your firm
that he wanted to be constantly kept in touch with
the account before it was sold." Then he continued to the
.effect that that he did not know what to do to protect the
account etc. Do you recall any conversation with Logan
Harris in connection with Mr. Booker on or about that time ·l
A. Yes, sir.

By 1\.fr. Gravatt: "\Ve object to the question as it is immaterial and calls for hearsay, and unless ~{r. Booker was present, the evidence cannot be introduced.
Q. vV as Mr. Booker present Y

A. Yes, sir .

~Ir. Logan Harris, what conversations were had by l\ir. Booker with Mr. Harris, and whether
or not you took part in the conversation?
A. I WP.nt in the bank one morning and l\{r. Booker told
me he had a call for extra margin, and he said '' Sel, let's
call up Logan,'' and I said ''all right,'' and so he called up
Log·an, and told Logan over the phone, and then he (Mr.
Booker) says ''Log·an, Sel wants to speak to you,'' and so I
went to the phone, and Logan told me, said, ''can't you put
up the extra margin,'' and I said ''no, I ani. not going to put
up any margin," and I said furthermore-Logan says "well,
I cannot put it up," and so that is about all that transpired
between us then, and he hung the receiver up, and I turned
around to Mr. Booker and told him, and Mr. Booker will bear
me out in this-I told him that Epes could not put up any
margin, but William and I could put up the margin, but I
was not going· to do it; that Log·an could not put it up and
Maddie could not do it, and for him to sell the
page 296 ~ stocks.
Q. l\{r. Harris. there was exhibited during the
course of the testimony of Mr. Booker a certain deed by and
between all of the heirs of Captain Harris, excepting Epes,
conveying·, or releasing to Epes Harris all of the rights in
the P.statP. of Captain HarriR. Your na1ne appears to be signed
to this deed. 'Vill you state the circumstances under which
this deed came into existence?
A. I signed that deed to enable Epes to get a home loan, or
loan from some individual, to pay off his personal notes to
the Citizens Bank & Trust Company, and then we could have
an investigation of my father's estate. So that night I went

. Q. Please state who called
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home and Epes explained this thing to me, and I ::?aid ''who
has got that deed now," and he said "T. Freeman Epes,"
and I said ''I want my name off of it,'' and the next morning about eig·ht o'clock I met Mr. Epes on the street and told
him not to deliver that deed.
Q. It appears in the testimony that there was being negotiated, or efforts were being made to bring about a contract between Epes and the Citizens Bank & Trust Company,
which, if signed and delivered by Epes, would have foreclosed
all inquiries in the administration of this estate. Did Epes
tell you about the· effect of that proposition or suggested
agreement before you went to T. Freeman Epes f
A. Yes, sir, he told me al~ about it.
By Mr. Gravatt: The foregoing question and answer are
objected to because they are hearsay, immaterial, and the one
just above which undertakes to give the circumpage 297 ~ stances as to execution and delivery of the deed
are ohjc~cted to, and motion will be made to strike
same from the record, for the reason that the deed is regular
and complete upon its face, and delivery into possession of the
grantee vested in him absolutely title to all property·therein
conveyed, and cannot be attacked by parol testimony, except
between the parties. As against an innocent party to the
deed, parol evidence is inadmissible to set up the terms, and,
therefore the evidence is improper. ·

By Mr. Allen:
Q. Did any consideration pass from Epes to you for the
signing- of that deed?
A. Not a cent, nothing.
Q. Did Freeman Epes still have the deed in his possession
when you went to him and told him to take your name off
of it?
A. Yes, sir.
Q. Had you know tl1at there was any intention on the part
of any one to negotiate an agreement with the Citizens Bank
& Trust Company to foreclose all inquiry into the administration of this estate, would you have released your interest
to Epes 'vithout a consideration 7
A. No, sir.
By 1\fr. Gravatt: Sam.e objection as above.
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By l\fr. Allen:
'Q. 1\tir. Harris, is there anything further that you wish to
say in connection with the 1natter~
A. No, sir.
page 298 ~

CROSS EXA1\1INATION. •

By J\1r. Gravatt:
Q. When, Mr. Harris, did you telll\Ir. T. Freeman Epes to
take your name off of the deed to 1\{r. Epes Harris?
A. I signed it one morning and told him the next mornIng.
Q. And that is the only time you told :1\fr. T. Freeman
Epes?
A. Yes, sir. I will add this : I first told him not to deliver it.
Q. You are certain about that f
A. Yes, sir, I am certain about it.
Q. The deed, according to the Notary's certificate, shows
that you acknowledged it on December 3rd, 1934, and the contract of settlement was not dated until December lOth, 1934,
and was not in l\{r. T. Freeman Epes' hands until after De~ember lOth, 1934.
By

~Ir.

(

Allen:

Q. 'Vhich wa.s not'
By l\fr. Gravatt:
A. Contract.

By the Witness: lie talked like he had it that morning.

Q. And you did not tell him· any otl1er time except the day
after you signed it ?
A. Yes, sir.
R.E-DIRECT EXA1\1INATION.
By Mr. Allen:
Q. Did you see the deed in his possession that morning?
A. No, sir.
Q. Did you ask Mr. Freeman Epes if he had it?
page 299 ~ A. I asked. him not to deliver it.
·
Q. Do you recall who was present when you
Rigned the deed f

I
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A. 1\iiss Perkins-! think she took my acknowledgment, and
1\ir. T. Freeman Epes.
Q. Did any of your brothers or your sister sign the deed
at the same time you signed it~
·
A. No, sir: they might have signed the same day, but they
were not up there at the time I was there in Mr. T. Freeman
Epes' office.
·
Q. Were you the only one of Captain Harris''children present at the same time you put your name on the deed?
A. Yes, sir.

The deposition of

WILLIAM J. HARRIS,
taken for the heirs of J. ~I. Harris, deceased) June 24, 1935,
and duly filed:
By 1\ir. Allen:
Q. l\f.r. Harris, will you please state your age, residence
and occupation 1
.A. Wm ..T. Harris, 53 years old; live in Clarksville, Tennessee; lVIerchandise broker.
Q. I believe you are one of the children of the late Captain J. l\L Harris ?
A. Yes, sir.
.
page 300 ~ Q. Do you know anything about any division
or settlement of his property he made among his
children before he died?
A. At that time I owed him $10,000.00, and he gave me 1
bond of $2,000.00 and another bond of $1,000.00, and we
squared the account.
Q. You owed him $10,000.00?
A. Yes, sir, I owed him $10,000.00 he let me have to go in
business at Danville, Virginia, and he gave me the two bonds
and we squared the account. out. I had a letter from him stating- the whole transaction.
Q. Do you know anything· about the agreement he had with
Epes Harris, and which is referred to in the third paragraph
of his will?
A. ·Yes, sir.
Q. Will you please state what you know about it?
X.. On Friday, previous to his going to the hospital-!
think it was the last Friday in lVIarcl1, 1930-He wired me
to come to Blackstone on Sunday; that he 'vanted to talk to
me, and so i went up and spent the day with him. I had two
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notes at that time, one for $3,000.00 in the American National
Bank of Danville, and one for $2,250.00 that I owed the Nehi
people.
Q. Where was that?
.A.. That was Columbus, Georgia. He said he did not know
whether he would ever come back; that he was going down
on Tuesday, and he said ''I want you to give me a note for
$5,000.00 to guarantee the heirs that you will pay these two
notes.'' So I sold my business and paid the $3,000.00 note;
and then I found out that the other note had been paid by
John Booker. So that explains the $5,000.00 note that was
found in his papers when he died. I sent it to him "\vhile he
was in thP. hospital and Scl carried it to Blackstone.
Q. How much do you owe on that note now?
page 301 ~ A_. I owe the $2,250.00 note, that is all I owe.
The other note is cancelled by that agreement between us.
Q. At the time that you paid the $3,000.00 note, had. Mr.
Booker paid the $2,200.00 note f
A. He had, but I did not know anything about it.
Q. At the time that you sold your business to pay these
two oblig·ations, did you know that Mr. Booker had already
paid the $2,250.00 7
A. No, I did not.
Q·. How long was it after he paid tl1at note before you found
out that it had been paid from !Captain Harris' estate?
A. Just before I left Danville, may be a few months. Lawrence Sullivan told me about it.
Q·. I want you now to tell us what you know about the agree_ment with Epes Harris f
'
·
A. This thing· came up in conversations with my father •
.He said ''I do not know what my estate will pan out, but I
think about $18,000.00 apiece.'' He said ''I have sold the home
to Epes for $16,000.00, and I want him to give me a room in the
house and take care of me the balance of my life and at my
death those notes are to be cancelled, and if there is anything
over the $16,000.00, Epes is to share in it.
·
By ~fr. Gravatt: All of the evidence of the witness which
undertakes to relate converRations between himself and his
father just before Captain Harris went to the hospag·e 302 ~ pital is objected to as immaterial and irrelevant
to tlte issues in this case, and at the proper time
a motion will be made to strike it from the recor<i.
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By lVIr. Allen:
Q. There has been introduced in evidence a writing bearing date of lVfay 7, 1930, which appears to have been signed by
all of the heirs of Captain Harris, authorizing· the bank, a:,
executor, to consult and advise with Logan Harris and Epes
Harris in the course of the handling of the estate, including
the sale or disposition of stocks, bonds and other property.
Do you recall w·here that agreement was signed 1
A. Yes, sir, in the Citizens Bank in the directors' me~ting
after my father's death; the day after his burial.
Q. Do you recall whether you actually signed it on the date
that it bears, lVIay 7th?
A. It was signed that day.
Q. At that time had you been advised to any extent of the
extent of the indebtedness of the estate?
A. I did not know anything about it at all.
Q. At that time had you been advised of the status of the
account of the estate with Scott & Stringfellow?
A. I did ·not know anything abou:t it.
Q. "\Vhen, if ever, were you advised by lVIr. Booker of the
status of that account?
, A. After I had g-otten some information fron1 Scott &
Stringfellow myself.
Q. About how long was that after ·Captain Harris' death 1
A. At least two years, possibly three.
page 303 r Q. \Vbere have you been living ever since Captain Harris' death f
A. I lived in Danville about a year, and have lived in Clarksvil1e, Tennessee since tlHm.
Q. Were you a frequent visitor to Blackstone 1
A. I have not bP-en there since that time.
Q. ~fr. Harris it is in evidence that the bank paid certain
bequests, aggregating about $3,000.00 before the debts of the
estate were ever paid. "\Vhen did you first hear anything
about that action on the part of the bank~
A. Very recently. I do not remember the date.
Q. Were you consulted in any way, shape or form with reference to the payment of these bequests before they were
paid¥
A. I have not been consulted about anything in connectim1
with the estate; did not know what was going- on.
Q. It appl;\ars in the teRtin1ony that l\lr. Booker, on November 19, 1932, wrote a letter to ~:lr. R. L. Harris, in which
he enclosed an agreement for the heirs to sig·n, ratifying his
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· action in paying these bcqn~sts on July 1, 1931. Was that
ag-reement ever submitted to you for your sig·nature ¥
A. I do not remember.
Q. Have you ever authorized or ratified the action of the
bank in paying those bequests f
A. No, sir.
Q. There has been exhibited while l\{r. Booker was testifyine; a dfled apparently signed ·hy the heirs~ releasing and conveying all of their interest in the estate to Epes Harris. Will
you state the circumstances leading up to the
page 304 ~ execution of that deed and how it came to be
·
signed¥
A. Possibly a year ago, I had a letter from Mr. Booker
sP.ncling me a paper; then he wanted n1e to sign some paper to
release Epes' hon1e, or something, I do not know what it was,
and I thought it was mighty funny business that Epes should
have his hon1e involved. I did not know anything about it.
So then I wrote Hunter Watson to represent me in the matter and find out an the inforn1ation he could. I did not sign
it at that time. Well, I did not hear anything more for eight
or nine months, and then he again wrote me sending this
same paper that he sent before, urging me to sign it, and I
thought it was something funny, I did not know, and so then
I finallyCt. Who was writing you those letters Y
A. Watson and l\{r. Booker. .So I 'vrote Hunter Watson
that I would sig·n it with a reservation, that ·is, that Epes
borrow money from the Home Owners Loan Corporation,
which J undP.rstood hP- was going to do, which he wrote 1ne he
was going· to do, to pay the Citizens Bank & Trust Company
off, and 've would have some recourse against the bank, and he
has a letter from me saying why I signed it.
Q. You referred to a number of letters which you wrote on
the subject, I hand you the following letters: letter dated
May 5, 1933, Clarksville, Tennessee, addressed to Epes and
signed by you ; letter dated Clarksville, Tennessee, June 12,
1933, to 1\tfr. Watson, and signed by you; letter dated Clarksville, Tennessee, J'une 15, 1933, to Mr. Watson, signed ·by you;
letter dated June 24, 1933, Clarksville, Tennessee, addressed
to Mr. Watson and signed by you; letter dated Clarksville,
Tennessee, July 10, 1933, addressed to 1\fr. A. E.
page 305 ~ Harris and signed by you ; letter dated Clarksville, Tennessee, June 10, 1933, addressed to Mr.
H. H. Watson, and signed by you; letter dated Clarksville,
Tennessee, June 6, 1934, addressed to Mr. Hunter H. Watson,
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signed by you; letter dated June 15, 1934, addressed to ·Mr.
S. L. Barrow, President iFirst National' Bank of Blackstone,
Virginia, and signed by you; letter dated Clarksville, Ten-,
nessee, August 31, 1934, addressed to l\:fr. A. E. Harris, Blackstone, Virginia, and signed by you.
.
Before offering those letters in evidence, I will ask you to
look at them and state whether or not they are the letters referred to as being written by you on this subject Y
Note : Witness exannnes letters .

.A. These are the letters.
By l\1:r. Gravatt: :Counsel for the executor objects to the introduction of letters to A. E. Harris and to H. H. Watson,
dated in the year, 1933, because the same are irrelevent and
immaterial to the iss.ues in the case, and are in the nature of
self-serving declarations. The same objection is noted to the
lP.tter of .Tune 6, 1'934 to H. H. Watson and to S. L. Barrow
J nne 15, 1934. The letter of August 31, 1934 to A. E Harri ~
is objected to because it is in the nature of a self-serving
dedaration, and for the ftnther reason that it attempts to
establish a conditional delivery of the deed, w.hich was regular upon its face, and cannot be attacked by any parol testimony in a proceeding affecting oue not a party to it.
By Mr. Allen : ThP. attention of the court is
page 306 } called to the fact that the declarations, even
though self-serving are admissible in evidence
upon being· shown to be mad.e ante litern rnotam. The cou:Ft's
attention is furthP.r called to the fact that the deed from the ·
heirs to EpP.s Harris has never been delivered so as to be
effective on behalf of the bank and only conditionally delivered
to Epes.
Kote: It is agTeed by and between counsel that these particular letters may ·be copied into the record at this point in
lieu of filing· the originals, the agreement not to amount to a
'vaiver of objections to the introduction of the letters as evidence; the copies only to have the same force and effect as if
the originals were filed and no more.
The lP.tters are as follows :
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''Clarksville, Tenn.
1\Iay 5th, 19·33
Dear Epes:
I have paper returned to me by Lunette sig11ed and hava
written to 'John Booker asking· him some questions that I
want to lmow before I sign, and if you 'vill hurry him up, you
will be in position to carry-out your plans in a very short
time.
The questions requested are infor1nation I am entitled to
know and I am going to know, if it becomes necessary for me
to g·et out an injunction restraining Citizens Bank
page 307 ~ & Trust Compnny fron1 futhc-r action in settling
balance of Estate, until I am satisfied regarding
certain matters that I am fa1niliar with and have never been
. mentioned in assetts of Estate. ·I am thoroughly disgusted
with the 'vay the Estate has been handled and believe we have
all been buncoed from inability and poor business management from the very start.
I am not n1ean or do not wish to do anything to hamper
your plans, so far as you are concerned, but feel that I am due
a little considP.ration--do not expect or have I ever thought
that I 'vould get anything from the Estate, after refusal by
Trustees to put the stocks on the market as soon as possible
after Papa's death. You stated in your letter that you pined
your faith in some peoples judgment-! don't know a one
of thP. Officers of Citizens Bank & Trust Co., out side of John
Booker, and his powers are limited there, that I would put
faith enough in to handle Pompey 1\Iorgans affairs.
The questions asked John Booker were :
1st., A list of outstanding debts of the Estat~
2d. Have DenvP.r Lots appraised and added as Assett
3d. List of Notes bearing Papas endorsation held by Bank.
In his letter to Lunette, John mentioned endorsed notes. The
Denver lots 'vere owned jointly, so John stated by Papa and
Richmond Dillads, but I have nev11r sc~en anything- mentioned
of this property. I think it would pay for you and Logan to
do a little investigating-, under the po,vers invested by paper
sig·ned by members of the family.
I am not going· to .allow you to loose your home and will
sign the paper, but I believe now is the time to get the information I want before Administrators are released
page 308 ~ and to do this action must he taken b.efore paper
is signed and delivered to them.
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Awaiting your reply with

,it)l

J. Harr-is. ·

interest~

I

r~main

Yrs etc.

WILLIE.
Clarksville, Tenn.
June 12th, 193S

llon.

a. II. Watson,

Orewe~ v~.

,,

Deal1 Hunte1.11
:--i am ·n9t at all ~atisfled with the way my father't:~ estate
has been ··handled and I believe from information obtained
that grOSS- negligence and incompency has been. a COlilii).Oll
pl aotioe in every transaction made since- the affah S were left
!nth~ 4ands·of Oiti~ens Banlf·& Trust Company of Blackstone;
Va?, ~nd ·I ~m -anxim,Is-to have you look -into this ~atter and
Jipcl, out what re~ourse, if any, can be had. ·
·· I hav~ been -away from Virginia for several ·years ·and
th~refore un&"ble to }<e~p in close touch "\Vith just what has been
going~ on, but feel··that th~ estat~ has been handled in an unbusiness like manner.
- · · - ·· ~
.Plimse a~vise as to what course to .take as soon as possible!
1Iunte:v, I hav~ gi'eat con:fidcn(!~ in you an4 your ability to
handle Ws l:lffair form~. I understand-you are now handling
some bu~in~ss to I! my ·Brother, ],)pes Harris.
·
' -Awaiting! ·your reply witb intereE;it and with kindest regai'ds, I remain
·
1

1

l'

J?ag~ ~09}

Very sincerely, .
.WlVI.

1VJH-E.

ef~

H_t\B,RIS (WILLI1!1).
Clarksvill~,

..,

J-qn~·

-Ten!}.

15th, 1933

I!unter It~· ¥la.t~{)ll,
Crewe1 Va.,
Dear Hunter: .
- Following· up my lette.r of a few days ago in ref~r~"!}ce to
handling of my father's est~te (Capt. J~ ]\£: }Iarri~) by Citizens Bank & Trust Co., Blackstone, Va., I am going to out-
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line in some detail just why I 1nade the state1nent why I
thought the whole affair has been handled in a neglected and
incon1petent 1nanner.
I have information for the first time almost three years
after my father's death that he owed Scott & .Stringfellow at
the time of his death $20.000.00 1nargain on stocks and against
this anwunt he had up as security $80,000.00 in stocks owned
outrig-ht. The Adn1inistrators instead of selling enough of
these securities to clean up the indebtedness at once, as any
good business n1an would have done under the circumstances,
and saved the $80,000 or such ren1aining portion to be sold
as markets justified they allowed in face of a continued declinin~ n1arket these_ se.curities to remain in the hands of Scott
& Stringfellow and sold by them from time to time for additional 'lnargains until practically the \Vhole amount has been
wipped out and the heirs will get absolutely nothing, when
with the Estate properly managed, each heir would have received at least $18,000.00 or more. John Booker, wrote me
·
a fe,v weeks ago stating that he presumed that I
page 310 ~ knew that Captain, owed Scott & Stringfellow
the above amount and Scott & String-fellow held
as security against this indebitness the amount above referred to and 1nentioned just how the affair had been handled.
I also have gotten a letter from \Valter Robertson of Scott
& Stringfellow within the pa5t few weeks in reply to letter
written him for inforn1ation as to these transactions. Hunter, I do not see to save my life why people with any business
judgCinent on earth would have acted in such a foolish manner and I am satisfied the the heirs of Capt. J. ~I. Harris are
entitled to justice and I am going to see that they get it, if
there is any way now open to accomplish it.
I believe, with your sanction of course, that the best thing
to do would be to get out an injunction restraining Citizens
Bank & Trust Con1pany from further settlements, until ·we
have had sufficient time to make a thorough investig-ation
and decide what is best course to pursue. When I received a
letter from Epes several weeks ago asking me tCJ sign a
paper relinquishing all rights in the Estate to him to keep
Citizens Bank & Trust Company from selling· his home, in
order to reaise an additional amount of $2,500.00 to make
final settlement of the estate, I immediately .begun to get busy
and find out if possible just what this could mean as I could
not imagine in n1y wildest mood, why it would be necessary
to sell Epe's homP. to raise a sufficient amount, when I
thought there should be ample funds to take care of every-
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thing and besides something· to be distributed among the heirs
·
also.
Anticipating your early advices in the· matter and assuring you that I have absolute confidence in any course that
you may see your way clear to pursue and with
page 311 ~ kindest personal regards, I remain .
Yours very truly
WJH-E.
vVJ\L J. HARRIS (WILLIE)
Clarksville, Tenn.
June 24th, 1933
H. H. vVatson,
Crewe, Va.

Dear Hunter:
Replying to your letter of June 16th, ·beg to state that I
outlined in detail just what I thought about the way my
father's estate has been handled and gave you the information
I had been able to get frmn outside parties and really ·believe there is some recourse to be had.
I can't see to save my life why a trust Company is allowed
under any circumstanc.es to gan1ble on stock market with
funds on margain. I do not see any necessity for me to tak~
the matter up 'vith Epes and ask that you make a thorough
investig·ation and handle according to your own judgement
for me and I will be satisfied with vour dccission in the matter. I an1 holding paper sent n1e by Citizen's Bank & ·Trust
Company, which they requested me to sign, releasing my
rights ·in the estate over to Epes, that I am not going· to sign,
until I hear further from vou.
With kindest regards, f ren1ain
Yours very sincerely

WJH-E.
pag·e 312}

vVM. J. HAR.RIS (WILLIE)
Clarksville, Tenn .
•July lOth, 1933

·A. E. Harris,
Blackstone, Va.
Dear Epes:
I am just in r~eipt of your letter written from Norfolk
a few days ago and in reply will say that I have had several

. ''

.

._·.

,..
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letters frolll Hunter '\Vatson in r~ference to an investig~tion
into the ·way Papas estate· has been handl~d by Citizen's
Bank & Trust· Co., and bave not sjgnad paper in question,
pending a deQiBsion from Hunter, as to cha~es to re~ovpr
something· for Etll heirs interested,
.
I cannot undet'stand tQ sav~ my life why any p~ople with
even a slight ~u.~in.g~.s jud~m@nt wou~d a:Ilow. 80,000.00 worth
of good securthes to be sacrificed to save 20,000.00 worth
of· marginal stocks,
enough of the go.od secririties should
have been sold at once to have paid out the marginal stocks-·
then if they had wanted to hold what r~ally belonged to the
heairs aud' with yours· and Logan's sRnction', it ·would have
been ok. I did not know about this until only a few weeks
~go. When I signed the papet~ on day Will was read ;no ap,.:
praisal had been made and sinde .that time ·no one has men~
tioned this marginal transaction to me. John Booker a few
wealtfi ag~, stated in one of hi~ letters that he. supposeQ. that
~ knew about the $~0,000.00, Oa pt. o~ed ·Sg.ott & Stri~gfellow
~nd that the $80,000.00 bald by them as seaurity had ·been prac~
tically wiped out and he thought Log~p. showed poor judg="
tnent i~ advising Trust Company to .hold: stociks in face of
deolines. · I in~me(liately wrote him that. ~Y understanding
in tho matter that you and Logan WCPC mear-lfj acticitiiJ
on:lookars and advice given by either, should not influence
best Judgment of the Adn1inistrators, and that I
page 313 ~ thought the. whole affair had been handled in a
'
. aareless, .unbusiness like manner from the be-::
gining. John came back with sayinp; that had the stocks been
~old that I would not have g·ottan .anything,
account of.
two not~a endorsed. for nu~-"="one in :P&nville and another in
·Columbus, Ga. a.ggreg-itting $5,250,00, well anyway, I oould
have gotten enough to. have paid both 0,£ these notes arid
saved my· business 'vhich had to .Pt; sold at a lost to me of
over $20,000.00. and besides leaving my family -\vithout a roof
over their heads. I paid the $3,000.00 note in .Danville, be~
fore leaving· there a,hd understand ,John Booker paid the
other note about six months before I sold out. I did. not'
know anything about his ·paying ·the Columbus 'riofe, until after
I had made S~J.le of my business and had I known about it at
the time, I could have kept from giving the N.ehi people a:
deed-of-trust which wa~ the beginning of the and of my ·busine.~s in pan!in~If ~~ybody eyer_ g~t~ int~: the 4n:nds o!, tha~
bunch, well, 1t ·ts JUSt too bad. Tlie' five thOusand·- dollar note
fOlUld in Papa/s papet'S was only a gqa,rantee to the estate

when

as

on

A. E. Harris, et al., v. Citizens Bank & Trust Co., etc.

365

TVilliant J. Harris.
that the two notes referred to aboye would be paid and would
be cancelled, when the two notes ·were paid.
I do not want to do anything· to in any way hinder you
in making your arrange1nents with bank, but if there is any
way possible for me to see justice to myself and others interested done, I am going to fight this out to the limit thru
as many courts as possible. See Hunter and have him advise me at once just what to do and if he says sign paper, I
will send at once.

.

.

page 314 ~

Your devoted Bro .

WILLIE.
Clarksville, Tenn.
July loth, 1933

Mr. H. H. Watson,
Crewe,.Va.
Dear Hunter:
I have not had the pleasure of a reply to my last letter as
to the advisability of action in matter of mismanagement of
n1y fathers estate. I have written Epes that I would hold
off signing paper requested by him and bank, pending advice
from you and suggested that he get into communication with
you as soon as ·possible for conference.
,
Trusting to hear from you in the near future, I remain with
kindest regards
Yours very truly,

WJH-E.

WM. J. HARRIS
ID£. J. HARRIS
Clarksville, Tenn.
June 6th, 1934

lVIr. Hunter H. vVatson,
Crewe, Va.
Dear Hunter:
Your letter inclosing paper for ~y signature received and
before I am willing to sign another legal paper concerning
my fathers estate, I am going to kno"r several thing·s that
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has not as yet been explained satisfactory to me; first why
did the Administrators fail to list as Assetts the six· or seven
lots he owned at the time of his death, located in
page 315 ~ Denver Col~ I would like to to have this property, if they did not think enough of it to attach
any value and the other heirs are willing to make me a deed.
Please talk this over with Epes and the others and see what
they 'vill do.
Log·an 's wife decided about a year before my fathers death
that she wanted to collect for her Newport News Home all
of the antiquie furniture possible and she and logan had my
Grandfathers desk that had been given me, with Papa's consent moved to .Newport News and as soon as Papa found out
that the desk belonged to me, he said you may have my chair
in place of the desk at my death. 'Vhen I asked for it before
leaving Virginia, Epes refused to allow me to move it. I
have never g·otten one piece of silver, glass or any thing else
that belonged to either my father or mother and you know
this is very unusual.
I think I have been treated very badly in the whole settlement. If I had known about the stock situation at Scott &
Stringfellows before signing the first paper-that would have
never been signed and to think of Officers in a Bank allowing
$80,000.00 'vorth of collateral being· sold to protect stock o:p
margain, when suf·ficient stock should have been sold on day
of my fathers death to liquidate margains is beyound me.
See Epes and have the lots and the chair question settled
and send· me the paper with signatures of all of the heirs
with an explanation of just why it is necessary that the bank
should sell the I-Iome place in order to liquidate the balance
of the estate-Looks damn funny to me, Hunter, unless Epes
has g·otten involved in some thing other than the Estate business with them and they are trying· to foreclose on his home
for that transaction.
page 316 ~

WJH-E

Sincerely
WM. J. HARRIS

P. S. I do not want Epes to loose his home, so let me hear
from you as soon as possible.
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Clarksville, Tenn.
June· 15th, 1934
1\:Ir. S. L. Barrow, Pres.,
First National Bank,
Blackstone, Va.
Dear Mr. Barrow:
I understand from Epes Harris (my brother) that he will
need within the next few clays the sum of $3,100.00 to pay out
his oblig·ations to Citizen's Bank & Trust Company and have
released to him certain notes and other considerations left
him hy my father. I also understand from reliable parties
that his hon1e is in some way involved in the transaction and
the above parties are trying to keep him from protecting his
home. Now to be confidential with you I have positively refused to sig·n a paper that has already been signed by all of
the other heirs of my late father, conveying my interest in
the remaining residue of the estate o-ver to Epes, because I
haven't been at all satisfied with the handling of the estate,
but if you can arrange a temporary loan for Epes, I will
gladly attach my signature to the paper and join in with the
others in making the loan absolutely safe. Epes with the $3,100.00 can pay off his obligations to Citizen's Bank and immediately take charge of the affairs of the estate which will be
ample to satisfy your note and put him in a position to handle
his own affairs in a satisfactory manner. I feel
page 317 ~ confident that you will discuss this proposition
with Epe·s and make the loan upon conditions set
forth.
Thanking you in advance and assuring you that whatever
you are able to do in this matter will be greatly appreciated
by me personally, I remain with kindest regards
Yours very truly,
WJH-E
Dear Epes:
I have written Sam Barro'v the above letter, which is all
I can possibly do to help you in your present situation. I
haven't any money and do not see to save my life how I
could possibly borro'v any here. If you will refer to correspondence relative to the $300.00 you secured for me upon
indorsation of all of the heirs about one· year before I sold
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my Danville business-you will find that Elliott & Overby
assumed this note together with accrued interest which
amounted to $400.00 and was taken into consideration at the
time of their settlmnent. with me. I have your letter on file
regarding the transaction, and thought you had collected
this note several years ago. Let me hear what Sam Barrow
had to say.
Yours etc.

"\VILLIE.
Clarksville, Tenn.
Aug. 31st, 1934

.A.. E. Harris,
Blackstone, Va.
Dear Epes:
I am sending H. H. vVatson the deed signed by
Annie & myself. It is understood that we are
doing this in order that you may secure a loan
through the Home Owner's Loan Corporation and not
through the Citizens Bank & Trust Company.
The way my father's estate has been handled by that outfit is nothing short of a crime. Immagine allowing $80,000.00
of good securities to ·be sold to protect $20,000.00 of marginal
stocks. Any business tnan with a childs judgment, would
have had judgment enough to have disposed of' enough of the
stocks owned out rig·ht at the time of Papa's death, regardless of the market, to have liquidated that indebtness. This
information was kept from me and I only found it out two
years after Papa's death from a friend connected with Scott
& Stringfellow.
I hope after you secure your loan from Home Owners Loan
·Corporation that you will get your obligations settled with
Citizens Bank & Trust Company and then enter suit against
them and let us all see just ·what has become of the Estate
left in their hands to settle.
Keep me posted as to your actions in the matter,
page 318

~

Your devoted Brother
WJH-E

\VM. J. HARRIS

.,
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By Mr. Allen:
.
Q. Mr. Harris, did you have any correspondence on the sub;.
ject of the administration of this estate with Mr. Booker,
of the Citizens Bank & Trust Company, or with the bank as
executorY
A. Yes, sir, I had some correspondence.
Q.. Did you keep a copy of those letters Y
page 319 ~ A. I think I have some of them.
Q. Have you them with you 7
A. No, I have not got them with me.
Q. Did any consideration mov:e from Epes Harris to you
for your signing that deed 7
A. No, sir, nothing..
Q. Would you have signed the deed had you known that
there was being negotiated an agreement between Epes and
the bank which would foreclose all inquiry into the manner
of the administration of the estate 7
· .!. No, sir, I did not know anything· about it, never got any
information as to why it was necessary to sign it, how Epes
was involved or anything about it.
Q. I mean if you had known that you would be precluded
from inquiring into the administration of the estate by signing that de'ed, would you have signed itt
A. No, sir, I would not.
By }Ir. Gravatt: The foregoing question and answer are
objected to, because innnaterial, and .because -the deed being
regular and complete on its face and delivered to the grantee,
absolutely vested in the grantee title to everything conveyed
thereby in so far as a third party is concerned.
CROSS EXAJMINATION.
By Mr. Gravatt:
Q. Mr. Harris, when was it that you .first knew that your
father at his death was o'ving something like
page 320} $20,000.00 to Scott & Stringfellow?
A. I do not know. I do not remember what
date. I will undertake to give them because I do not remember.
Q. I understood your testimony in chief to be that you did
not know anything about it for probably two years after
your father's death, is that correct?
A. I got the information I wanted two or three years after
his death.
·
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Q. I ask you to answer if that is correct that you did not
g·et any infonnation until two years after your father's
death~

A. You mean the marg·in requirement t
Q. Information that Captain Harris owed Scott & Stringfellow when he died about $20,000.001

A. I had an inkling of it, but I did not have any positive
information.
Q. You did not have positive information until when?
A. Until I got it from Scott & Stringfellow. ·
Q. Didn't Mr. Booker, on August 6, 1930, send you a copy
of the appraisal of your father's estate~
A. Yes, sir, I had the appraisal, but it did not state that
my father owed Scott & Stringfellow $20,000.00 n1argin. I
knew he o'ved smnething at the time of his death, but I did
not know how much it was.
·
Q. Didn't the appraisal show at the bottom "less debit
balance due Scott & Stringfellow of Richmond, Va., on above
stocks $20,217.51'' ~
A. I have not seen that for four years. I do not remember.
Q. Did you not receive from the cashier of the bank, the
original of which this is a carbon copy, a letter dated August 6, 1930, addressed to ,V. J. Harris~
A. Yes, sir.
pag·e 321

~

By J.\iir. Gravatt: Which letter is filed to be
copied into the record.

Note : The letter is as follows :
''August 6, 1930
Mr. Wm. J. Harris,
Danville, Virginia.
Dear J.\iir. Harris:
We take pleasure in enclosing you herewith a copy of the
appraisement of your father's estate.
This appraisement was made by J.\iiessrs. H. M. Hurt, R.
A. Adams and E. H. Ward on 1\fay 29th and we trust you will
find it correct and in order.
Yours very truly,
Cashier.
JAB:S"
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By the Witness : I thought that was paid when the stocks.
were sold a few days after his death, enough stocks to have
taken care of this marginal proposition.

Q. Did you not testify in chief that you did not know anything about your father's estate and did not kno'v anything
about this 1
·
A. I did not know anything about this except, I got the
appraisal.
Q. Did not you have any other information 1
A. I did not have any other information about it until I
wrote Walter Robertson in detail, and I had some smattering information that never amounted to anything; could not
get any details; it looked like it 'vas evasive all
page 322 ~ the time, and I had been ignored in the affair all
the way through:
Q. Did you write this letter of August 20th, 1930, to Mr.
J. A. Booker?
A. That is my handwriting.
By ]\fr. Gravatt: We wish to introduce this letter and
have it copied into the record.
The letter is as follows:
''Danville, Va. Aug. 20th, 1930
Jno. A. Booker, Cashier,
Citizens Bank & Trust Co.
Blackstone, Va.
Dear Mr. Booker:
I am in an awful jam and need $600.00 to get my business
in shape to weather the next few weeks, until tobacco market opens ·and County merchants· can pay us something on
account, if not all of thei-r bills. Labor troubles for the past
eight months has simply put Danville and this section of
state on the hog proper. Our cotton mills have laid off about
4,000 people and balance only working two and three days
per week. l\fy salesmen could go out and sell every cus..
tomer we have as many cases of drinks as they wanted to,
but getting the cash is a different proposition and this year
've are only selling the reliable ones on time and not letting
a bill elapse with them.
I am trying so hard to get my business on cash basis and
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cutting expenses in e'?:ery conceivable way. Please get this
money for me either as an advance or short-time loan from
Bank. I can arrange with this amount and what
page 323 r I am able to raise here to make my business safe
and I will take care of note at maturity.
With kindest regards,
Yours very truly

W. J. HARRIS.
P. S. I received your letter few days ago containing appraisal of my father's estate."
Q. I hand you what purports to be the carbon copy of a
letter dated April 22, 1932, addressed to Mr. W. J. Harris,
Box 36, Clarksville, Tennessee, signed by the cashier, and ask
you if' you received the original of which that is a copy¥
A. This did not say anything about Scott & Stringfellow's
proposition?
Q. The Scott & Stringfellow debt had been paid long before that. I just asked you if you received the original of
that letter 7
A. I do not remember getting that letter.
Q. Do you deny getting it?
A. I do not say. I do not remember. I do not deny O!
affirm it.
Q. I ask the Notary to copy that into the record, and we
will prove later that it was mailed.

Note: The letter is as follows:
Mr. Wm. J. Harris,
· Box 36,
Clarksville, Tennessee.

"April 22, 1932

Dear Willie:
Agreeable to your request of April 18th, I take pleasure
in enclosing you herewith a statement of the estate of your
father with this Bank which has been drawn up to the date
of the last entry, April 11th, and which remains the same
to this writing.
page 324 ~ I regret to advise that there will be :practically
·
nothing in the estate to distribute ow1ng to the
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decline of all market securities held by the estate and which
had to be sold to cover marginal loans that 'vere held by
Scott & Stringfellow against your father's account and that
of Epes .
.At the time of your father's death it was roughly estimated that each of the legatees would receive, if the estate
was then distributed, smncthing like from eight to ten thousand dollars, but the legatees did not agree with our Board
of Directors in closing the estate at that time, and it has
consequently been wiped out by sales of stock which had to
protect the debit balance of your father as well as Epes, and
now all of the stocks so held have been disposed of. We figure the only available and collectible assets are as follows:
Note of Sarah Barco
Note of B. E. Cobb, Jr.
Note of Josh Williams
Note of George Stokes
5 shares Blackstone Courier
10 shares Woodlawn Dev. Co.
15 shares Bl. Land & Imp. Co.
200 shares Citizens Bank & ·Trs. Co.
9 shares Bank of Crewe
Cash

$

40.00
1,762.50
37.66
263.50
500.00
1,000.00
100.00
7,000.00
375.00
1,258.04

12,436.70

Total-

Out of this amount, the estate is still liable for:
Commission to this Bank as per will
Endorser on note B. E. Cobb, Jr.
Notes R. L. Harris
Notes G. S. }.tfcElroy
Total-

\

1,000.00
1~762.50

3,830.00
1,000.00
7,59·2.50

This leaves a balance to be distributed pro rata, among
six children, of $4,844.20.
Among the assets you will notice an item of the
page 325 ~ Danville Nehi Bottling· Co. of $2,353.87 as well
as your note for $5,000.00. It would appear from
present indications that you have received far more from
the estate than will be available to Miss Lunette, Sel and
Maddie, for from the account you will notice that Epes has
already received $6;264.00, Logan. $7,830.00 and you $7,-
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353.87. 'Ve think that in order to distribute the estate satisfactorily to all the heirs, that a 1neeting should be proposed
and the matter again gone. into, for it is quite evident that
the remaining distribution will be very small to J\!Iaddie, Sel
and l\tliss Lunette and which would naturally have to be agreed
upon by all parties concerned.
Yours very truly,
Cashier.
JAB:S"

Q. Did you receive the original of which the following is
a copy of a letter addressed to ~1:r. vV. J. Harris, Nehi Bottling Co., Danville, Virginia, April 1, 1931, signed ''cashier'' T
Note: Witness exa1nines letter.
.A.. Yes, sir, I received it.
The letter is as follows:
~{r.

"April 1, 193:

Wm. J. Harris,
Nehi Bottling Co.,
Danville, Virginia.
Dear Willie :
I would acknowledge receipt of your letter of March 31st
·
seeking information in regard to your father's
page 326 ~ estate.
In reply I 'vould advise that a short time ago
E-pes and Logan met with a Committee appointed from our
Bank and the affairs of the Estate were very carefully gone
into and considered. At that time it was estimated that if
all the debts clue the estate were paid each legatee would receive something· like $6,500.00. That of course would be contingent upon all of the assets held by the estate being· collected and assuming that the estate would not be called upon
to }:>ay your note in Danville and the one of the Beverage
Products Corporation, as well as the note for $5,000.00 due
the estate by you.
It seems from the above that in order for each child to
received an estimated distribution of $6,500.00, it will be necessary for you to pay in more than $10,000.00.
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·To be frank however I do not think that the legatees will
get anything like as much as $6,000.00 for you no doubt are
aware of the fact that vVillson Cralle is sticking Capt.'s estate to the tune of nearly $8,000.00.
Trusting you will be able to weather the storm, ·r am
Yours very truly,
Cashier
JAB:S"

Q. 1\llr. Harris about the last question lVIr. Allen asked you,
you said you had certain letters to J\IIr. Booker, but did not
have the copies here, but you had them at heme. Will you
please send J\tlr. Geo. E. Allen, for filing in this case with
:Miss Talley, the ·Notary, copies of all letters written by you
to 1\fr. J. A. Booker, cashier, or to the Citizens Bank & Trust
·Company, relating· to your father's estate?
page 327 } A. If I can find them, I will.
Q. Did you write the Citizens Bank & Trust
Company anything in March, 1934, in reference to the deed
which you gave ~Ir. A. E. Harris f
A. In 1934. 1\IIr. H. H. vVatson was handling my affairs
then, and there was no reason for my writing to him. He
was handling it, and I had all my correspondence with him.
Q. 1\IIr. Watson had full and con1plete authority to represent you in connection with your interest in your father's
estate?
A. At that time, yes, sir.
.
Q. And in connection with your dealings with your brother,
Epes?
.A. In 1934 I had not discharged him. I do not remember
the time now. I know it was in 1934.
Q. And 1\lfr. "'\Vatson continued to have that authority until
his relationsA. Until I got 1\{r. Allen.
Q. Until 1\Ir. Allen was employed 1
A. Yes, sir.
Q. And that was early in 1935, ·was it not?
A. I do not remember the date.
Q. That is a fact, is it not l\fr. Allen?
By 1\lfr. Allen: A. It appears from my correspondence file
that I began to represent Mr. W. J. Harris upon the receipt
of a letter from him dated February 25th, 1935.
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By· 1\{r. Gravatt:
Q. ~fr. Harris will you please also examine
your files and send to Mr . .Allen to be delivered
to Miss Talley, the Notary, a letter which Mr. Booker wrote
you asking you ·to sign a paper releasing· your interest in
your father's estate to ~Ir. .A. E. liarris 7
.
A. I will look for it and if I can find it. I think I have
it.
.
Q. Will you recall, if you can, a single instance where you
wrote to the executor of your father "s estate and asked for
information and did not receive a prompt and full reply to
·
your letter Y
A. I do not think any of them were full replies. I got a
partial reply, but in the transaction with Scott & Stringfellow, I did not know; it was not gone into in detail. I did
not know anything in the world about how it was handled. I
thought sure enoug·h of the stocks would be sold in a few days
after his death to take it off the margin.
Q. That is not an answer to my question. · I asked you
if you could recall a single instance when you wrote to the
Executor for inforn1ation and did not get a prompt replyY
A. I will not say whether I ~ot a prompt reply, but I got
a partial reply with a smattering of something.
Q. Will you please file as a part of your evidence the reply to these requests which '\\"as merely smattering and not
satisfactory to you, and send that to 1\{r. .Allen to be filed as
a part of your evidenee?
\
A. The whole thing, the way it was handled; they took a
position that Epes and Logan were advising with us; possibly. they may have told me something, but I never heard
anything. I did not think they were going to manage the
estate. I did not think my brothers had anypage 329 ~ thing to do with managing the estate. I signed
the paper thinking that my two brothers were
only acting in an advisory proposition, and their advice was
not to be followed unless they thought it necessary.
page· 328 ~

By Mr. Gravatt: Counsel for the Executor will ask the
court to exclude from the record this statement of the witness which undertakes to construe the paper of May 7, 1930,
or which in any way undertakes to repudiate the full and
complete legal effect thereof.
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RE-DIRECT EXlliiNATION.
By ~Ir. Allen:
Q. Mr. Harris, did you give 1\{r. Watson authority to represent you in these negotiations leading to the agreement
between the Bank and Epes and to the signing of the deed
any further than is expressed in the letters which you have
.
filed 1
By ~Ir. Gravatt: The question is objected to because it is
leading, and if this gentleman has any written papers to Mr.
Watson as to this authority, they are the proper evidence
and should be produced.
By ]rfr. Allen: The written papers referred to are the
letters addressed to ~fr. \Vatson and Mr. Epes Harris, and
I am asking the witness if he gave Mr. Watson any other
or further authority than that contained in the letters 1
By the \Vitness: A. Nothing outside of the letters.
By 1\'Ir. Gravatt:
Q. Have all of the letters which you have written ~ir. vVatson in connootion 'vith his employment been filed in this case 1
A. 1res, sir.
·

page 330 }

By 1\{r. Allen:
Q. In looking over your files for letters which Mr. Gravatt
asked you to look for and send to me to be filed with your
deposition, I will ask you to also be careful to look over your
files for any other letters to 1\tir. Watson in this connection
if perchance there are any, and send those along also~
Q. 1\1:r. 1-Iarris, with reference to your being kept advised
as to what was going on in connection with the administration of this estate, I will ask you if you knew that within a
very short time after the death of Captain Harris enough of
the stocks were sold to pay the debit balance of the estate,
~nd then nearly a ):ear afterwards, practically the same
amount of money was bo1-rowed, and the stocks again put
on the n1argin'
A. I did not kn9w that any money had been borrowed, or
the stocks being· on the margin.
Q. When did you first find out that the executor had borrowed money from Scott & Stringfellow ·and put the stocks
back on the marginal account 1
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A. Yesterday afternoon.

'Q .. I-Iow did you get the information from vValter Robertson which you have referred to in detail about these tran$..
actions?
A, I wrote to him.
Q. Wrote to him'
A. I have not been in Virginia for four years.
page 331 r Q. You have stated that you 'vere present at a
conference between the officers and directors of
the Citizens Bank & Trust Company and some of the heirs
of Captain Harris on the 7th day of May, 1930~
A. It was not any board, or anybody except Mr. Booker
and J\IIr. Allen Epes fr01n the bank.
Q. Now, you stated that you recalled signing that letter
of May 7, 1930, to the bank authorizing the bank to confer
and advise with Logan and Epes. Was Logan present at
that timeY
A. Yes, sir.
Q. What, if anything, was sa.id at that time in connection
with local stocks, such as the Citizens Bank & Trust Company stock, and the Land Developn1ent Company stockY
A. Well, Log·an said they were on the ground, and, of
course, would know the fluctuations, etc., of this stock; that
he was in a position to place a value on any of it any time.
Q. To whom did he make that statement?
A. In the presence of a11 of us.
Q. Was ~1r. Booker present?
A. Yes, sir.

RE-CROSS EXAl\£INATION.
By J\IIr. Gravatt:
Q. Were you up in the directors' room of the bank on the
7th day of May, when the Executive Committee and Mr.. A.
E. Harris, R. L. Harris, S. S. Harris, and W. J. Harris, J 1~.,
were there?
A. 7th of May what yearf
Q. 1930, the day after your father was buried?
page 332 ~ A. I was there when they' read the will. I just
stated that a few minutes ago.
Q. ~There is some controversy on the record as to your
presence there, not only as to the witness, but in my n1ind as
to your testimony, and I want to clear it up while you are
here. Were you at this conference, or were you simply present when the paper was signed Y I understood you to say

------

---------------,---..,
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a while ago you were present with Mr. Booker and Mr. Allen
Epes when you signed the paper 1
A. I do not remember whether I signed the paper there
when we discussed the paper; it might have been a few minutes afterwards-after the paper was fixed. Mr. Epes drew
the paper. I wo'uld not swear whether I signed it in the bank
building or where I signed it. ·
Q. I am not asking you about that. I am trying to clear
up if you recall whether you attended the conference in the
directors' room which was attended by the Executive Com:mittee and your brothers¥
A. I was not at the meeting· of any Executive Committee.
The only meeting I was at I can name you the persons that
were there at the time when they discussed the paper; they
were the heirs, Mr. Booker and Allen Epes.
Further this deponent saith not.
( Sig'llature waived by consent of counsel.)

WM. J. HARRIS,

SELDEN S. HARRIS, recalled.
By Mr. Allen 1
Q. 1\fr. Harris, it is in evidence that the Executor made
certain payments to certain _legatees in Captain
page 333 } Harris' will aggregating three thousand dollars
($3,000.00). Were you asked by 1\{r. Booker, or
anyone representing the bank, before these bequests were
paid, as to the propriety .of paying them Y
A. I was never asked. ~he .first time I have seen this paper
was when it was put in evidence by 1\{r. Booker. I never refused to sign any paper Mr. Booker gave me.
Q. Was that paper ever presented to you for your signature¥
A. I never heard of it before.
Q. Did you at any time authorize or indicate to Mr. Booker,
or any one representing the bank, tha~ it would be agreeable
to you to pay those people those leg·ae1es before the debts of
the estate?
A. I did not have anything to do with it. I was not the.
aclininistrator.
Q. Was it ever mentioned to you by Mr. Booker?
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A. I believe he mentioned it several tin1es talking generally.
Q. Did you tell him to pay them¥
A. No, I did not tell him to pay them.
The deposition of
A. ID. HARRIS,
taken for the heirs of J. ~L Harris, deceased, June 24, 1935,
and duly filed.
By Mr. Allen:
Q. Will you please state your age, residence and occupation~

A. 50 years old; occupation, salesn1an; residence, Blackstone, Virginia.·
pag·e 334 ~ Q. I believe yon are one of the sons of the late
Captain J. 1\L Harris f
A. I am.
Q. :M~r. Harris, were you present shortly after the death
of Captain Harris at a conference in the board room of the
Citizens Bank & Trust Company with the Executive Committee of the bank and several of the heirs¥
A. Yes, sir.
Q. Can you state who was present at that conference 1
A. R. L. Harris, S. S. Harris, J. 1\ti. Harris, Jr. Do you
want me to give the representatives of the bank?
Q. Yes?
A. Robert E. Jones, 1\ifr. l=t. F. Dillard, Mr. D. Vv. Perkins,
and 1\tir. R. Vv. lVIanson, Jr. That is all I can recall. I do not
know whether Doctor Tucker ·was there or not.
Q. Do you recall the signing of the paper of May 7, 1930,
by which the other heirs of Captain Harris designated you
and Logan to act in an advisory capacity with the bank f
A. Yes, sir.
Q. 'Vhere was that signed?
A. I think I signed it in Allen ·Epes' office as near as I
can remember, but the paper was discussed there.
Q. Did you and Log-an have any conversation with ~ir.
Booker after the signing of that paper with reference to the
local stocks, such as the bank stock and other local stocks?
A. Yes, sir. Logan stated up in the directors' room just
as we were leaving that in signing· this paper that it would
in no way compel us to consult him about local
page 335 ~ stocks, because he ·was right on the spot and f}.
better judge of the time to selL
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Q. Did you or Logan give any advice or have anything to
do with the matter of the disposition of the 1ocal stocks, such
as the bank stock and other local stocks 7
A. No, sir.
.
Q. What did ~ir. Booker say when you told him he was
in position to handle that, that you all had no information
about itT
A. He said ''all right'', or something of the kind.
Q. Is there any doubt in your mind ~Ir. Harris that that
conversation was had with ~Ir. Booker and you and Logan Y
A. No, sir, no doubt at all.
Q. Do you know whether or not anybody else heard the
conversation or was in position to hear it 1
A. Unless Selden Harris ; they were all up there standing
up in the room.
Q. Who was Logan talking to when he brought up this
matter of local stocks 7
A. Talking· to Mr. Booker.
Q. From that time on did you or did Mr. Logan Harris give
any advice one way or the other in connection with the local
stockst
A. No, sir.
Q. Did you give any~
A. No, sir.
Q. It appears from Captain Harris' will, paragraph three
thereof, that he refers to some agreement with you in connection with providing him board and room, etc.,
pag·e 336 ~ in consideration of which he gives you the notes
which you had signed for the purchase price of
the property-will you state first what that agreement was?
A. Yes, sir, to cancel the notes at some future time, or
thev would be cancelled in his will or before, provided I gave
him room and board in the h01ne as long as he lived.
Q. About when was that agreement made. .The will re-.
:fers to a .date, approximately the date of the purchase of
the property T
A. Well, it was 1nade in 1926
Q Had you been affording Captain Hari-is room and board
for any length of time prior to the time of the making of
the agreement f
.lt. Yes, sir. Sometin1e in 1922 I started running that house.
Q. Did you live up to the ter1ns of that agreen1ent up to
the date of his death 7
A. I certainly did.
Q. There has been some testimony in the record to the ef-

382

..

Supreme Court of Appeals of Virginia
.A. E.

'!'

Ha~rris.

feet that you did not dmnand the cancellation and delivery
of these notes for sometime after Captain Harris' death.
Did you have any reason for some time to think that the executor was not going to carry out the terms of the will?
A. I thought it was certainly g·oing to carry out the terms
of the ·will, and I certainly thought they ·would deliver the
notes to 1ne. The tenns of the will were so plain.
Q. When did you find out-you say the terms of .the will
were so plain that you had no doubt in your mind that they
would carry out the ter1ns of the will in due course l
A. Yes, sir.
Q. "\Vhen did you first find out that your hon1e was involved?
A. lVIr. Booker wrote us a strong letter. I canpage 337 ~ not recall the exact date, but he stated in his letter that he only had the home to fall back on,
'vhat date that 'vas I do not know.
Q. It appears that on the 7th day of February, 1933, ~Ir.
Booker wrote a letter, addressed to the heirs of the estate
pf J. 1\L Harris, deceased, in which he stated that "in the
event that the estate should be forced on the market and sold
at whatever they could bring, it would leave a considerable
iunouJ?,t of obligations of the estate still unpaid, and it would
be necessary therefore to sell the home in order to satisfy
these oblig·ations, for you will recall that the estate still holds
a mortgage on Epes 's house and of course it has never been
released, nor can this be done until all of the debts due the
Estate are satisfied'', is that the letter you refer to f
A. That is the letter.
Q. It is in .evidenee that the executor paid certain bequests
to J. Patterson :B,itzgerald, tTames 1\1:aclison Harris Fitzgerald,
Robert B·. Epes, Sue E. Hardaway, 1\1:attie Epes and Rosa
Gregory on ,July 1, 1931. Did you know anything about the
intention of the Citizens Bank_& Trust Company to pay these
bequests before they were pa1d 1
A. 'No, sir. ~ir. Booker talked to me after he paid them
and asked me to sig·n that paper, this one he said he sent
around.
Q. Did you ever either authorize or ratify the action of
:Mr. Booker in paying· those bequests?
A. No, sir.
Q. Did you refuse to sign the paper be presented to you?
A. Yes, sir.
·
Q. It appears in the testin1ony that on. November 19, 1932,
0
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Booker wrote lVIr. R. L. Harris enclosing a

r paper for the heirs to sign ratifying his action in

paying those bequests, is that the paper that you
refer to¥
A. Yes, sir, that is the paper.
Q. Mr. Harris it appears that shortly after Captain Harris' death there was a conferen<!e between you and Mr.
Booker and Logan and ·walter Robertson and possibly others
with reference to the disposition of the stocks which were
then being carried in a n1arginal account with Scott & Stringfellow, and it appears that all of you reached the conclusion
to sell enough of the stocks to pay the debit balance in .Captain Harris' account amounting to something· like $20,000.00,
do you recall that conference and decision f
A. Yes, sir.
Q. It appears also that you were carrying an account with
Scott & Stringfellow and that you owed Scott & Stringfellow
a considerable debit balance, and that your account was sold
out and applied to your debit balance, which left a debit balance to Scott & Stringfellow of some four or five thousand
dollars, and that Captain I-Iarris was guarantor as to that
account. Do you recall what position, if any, you took with
reference to selling enough of the stocks from the account of
Captain Harris to also pay that debit balance in your account at the same time the debit balance in the estate of Captain Harris was paid f
A. Well, a couple of days, I think possibly two days prior
to the selling of his stock, I was approached by Mr. Booker
and lVI:r. Allen Epes and they thought it was advisable for
1ne to sell out my stocks at once.· I agreed to it, and I told
l1in1 I 'vould be ready to go any time, and willing to do it.
And then we got in touch with Logan Harris and
page 339 he n1et ~ir. Booker andn1yself here at the broker's
office and we decided it was the proper thing ..to
do, sell enough stock to pay all indebtedness to Scott & Stringfellow and we would therefore have the stocks outright.
Q. Do you know why it was that enough stocks were not
sold to pay the debit balance in your account for which Captain Harris' account was liable?
A. I do not know. That was n1y understanding that it
would be.
Q. When did you find out that enough stocks were not sold
out to pay the debit balance in your account. Can you s~y
dafinitely?
·
A. I cannot say definitely, 1\{r. Allen.

r
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Q. Well, about how long was it 7
A. L reckon about-! do not know, possibly a year.
Q. It appears that after this account was sold out and after
enough of Captain Harris' stocks were sold to pay the debit
balance in his account, that the account was carried sometinie with a credit balance, exclusive of the debit balance
which the estate was responsible for in your account, and
that in March, 1931, a loan was negotiated with Scott &
Stringfellow by which an advance of some $19,000.00 was
made to the bank on the security of these same stocks. Do
you know with whom the idea originated to make that loan!
A. Mr. Booker.
Q. Did he advise it 1
A. Yes, sir.
·
·
Q. State now frankly, Mr. Harris, what position you and
Logan took with reference to seHing or holding the stocks
·
with Scott & Stringfellow during the first year and
page 340 ~ before Scott & Strin:g·fellow commenced to call for
the additional margin after the loan was
granted¥
A. What position we took in rega1·d to holding the stocks~
Q. Yes.
A. We took the position to hold them for the :first year.
Q. Now, what position did you take after it developed that
no one was responsibl~ to protect the account by meeting the
marginal requirements of Scott & Stringfellow~
· A. The stock should have been sold after refusing to put up,
after they could not put up the margin.
Q. Between the date that it developed that no one was responsible for putting up the margin money and the date that
the stocks were at their lowest in 1932, did you advise 1\{r.
Booker to carry the account on the margin that way?
A. No, sir, I did not.
Q. Now, when 1_\llr. Booker carried the account on the mar-gin from the date that it developed that no one was responsible for the margin money until the stocks refen·ed to were
at their lowest ebb, and Mr. Booker instructed Mr. Walter
Robertson to close the account out, did · you advise Mr.
Booker to sell the stocks at that time, when the market 'vas
at that low ebbY
A. No, sir.
Q. Do you know 'vhether Logan Harris did or not Y
A. No, sir.
Q. Did you have anything more to do with advising Mr.
Booker in connection with these stocks from the time it de-
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veloped that no one was responsible for the margin money
until 1\fr. Booker finallv sold thCin when the market was at
its lowest in 1932'
•
·
A. No, sir.
Q. It appears in this case that for a considerpage 341 ~ able period of time prior to the lOth day of Decernber, 1934, negotiations were pending between
yon and the ·citizens Bank & Trust Company and your counsel, 1\!Ir. "\Vat son and 1\fi·. Epes and counsel for the Citizens
Bank & Trust Company ·with reference to a compromise agreement. I will ask you to state whether you ever definitely
and finally agreed to any terms in connection with any such
compromise agreement~
A. I did not.
By 1\fr. Gravatt: This question and answer are objected
to because the agreen1ent is in writing and speaks for itself,
and for the further reason that the first agreement was made
by counsel for ~Ir. Harris, and there is no statement in
the pleadings repudiating· the authority of counsel to act,
and it docs not lie in the mouth of the witness to repudiate
the authority or repudiate the agreement. He is bound thereby and estopped to deny the validity or authority of his own
agent to make the first agreement.
By l\:£r. Allen: Connsel for A. E. Harris and others calls
the court's attention to the fact that no agreement is binding
until it is delivered, and that no agreement in this case has
ever been delivered by any one to the Citizens Bank & Trust
Company. :rhe object of this line of testimony is to show
that the 1nattcr 'vas in the negotiating stage, with the understanding- that nothing would be absolutely l1inding until
l\fr. Epes Harris had placed his signature to the agreement
and delivered it, and that his counsel so understood it, and
'vill so testify; that. in any event any agreement negotiated
by then1 had to have the :final approval of Epes
page 342 }- liarris as evidenced by his signature and a delivery of the agreement.
By 1\h·. Gravatt: Counsel for the Executor replies by
calling the court's attention to the fact that the original
agreernent was n1ade by counsel for 1\f.r. I-Ta rris in June, 1934.
A proposition was submitted to the Executive Committee of
the Bank and by the Bank accepted and acted upon by both
parties, and the object of the draft of tl1e memorandum
of DPcemher 10. 19~4, was to put in written form that wl1ich
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had already been agreed upon and acted upon, so there would
be no possible question as to any detail.
By Mr. Allen: And counsel for the complainant says that
the issue of fact in this case is whether the contention of
the Bank that the agreement was final and completed, as evidenced by the suggested memorandum, or whether it was
not to be considered final and binding until reduced to writing, signed by the parties and delivered, and the complainants in this case raise this issue of fact.

Q. It has been testified to in this case that the terms of
the suggested agreement 'vere finally agreed to and became
binding upon such terms being' reduced to 'vriting by the
proposed agreement of the lOth day of December, 1934, and ·
that the writing of that agreement was simply to evidence
the binding agreement that had already been entered into
orally. I will ask you if you had ever finally agreed to the
terms of the agreement prior to the date that
page 343 ~ they were reduced to writing, and if you intended
to l)e bound thereby before you signed the writing
and delivered it Y
A. No, sir.
By.l\fr. Gravatt: San1e objection ns abovG.

Q. I notice that the proposed agreement does not bear
the signature of the Citizens Bank & Trust Company, or
any one on its behalf, but it appears to have been signed by.
you and your signature erased therefrom. Will you state
how you came to append your name to that proposed agreement?
A. It was done in the office of my attorney, ~Ir. T. Freeman Epes. He told me I would have to sign my name on a
good many places on some stocks, for sale of stocks, and while
I was 'vriting to the heirs in reference· to the agreement;
suggested agreement, I should have that,-said if they did
not agree to it afterwards, tha.t I could tear it up because it
was not binding until it was signed and delivered.
Q. Were they the circumstances under which you signed it
in Mr. Freeman Epes' office?
A. Yes, sir.
Q. Was the agreement left with Freeman Epes 1
A. Yes, sir.
Q. Did you authorize him to deliver it to any one?
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A. No, sir.
Q. What became of the agreement?
A. I left the agreement there in his safe for a while and
I went for it and he delivered it to me.
Q. Delivered it to you f
A. Yes, sir.
Q. Did you erase your name from it?
page 344 ~ A. Yes, sir.
Q. 'Vhile the agreement was in Mr. Freeman
Epes' office, did you l1ave any discussion with your brother,
Sel Harris with reference to the terms of the agreement?
A. Yes, sir. My brother, Sel Harris was off somewhere,
and ·when he came home I told him about the agreement, and
he did not approve of it and went immediately to 1\fr. Epes'
office and told him to take his signature off of it and demanded that the deed be delivered to me.
Q. What were the conditions upon which you were to de- ·
liver the deed that the heirs had signed, releasing their interest in the estate to you?
A. They wanted me to be in position-the bank was
threatening a judgment against my personal notes, and that
would involve me, and I 'vrote the heirs about this, and they
agreed to give me their interest in the estate, provided I
could borro'v money from the Home Owners Loan Corporation, or elsewhere and pay off my obligations to the Citizens
Bank & Trust Company, and be in position to litigate the
matter.
Q. Litigate the matter?
By 1\Ir. Gravatt: The foregoing question and answer are
objected to because the deed being regular and complete upon
its face, vested the title to the property therein conveyed in
A. E. Harris, a:nd alleged conditional delivery cannot be
established by parol evidence as against a. third party.
By Mr. Allen:
Q. When you apprised the heirs of the fact
page 345 ~ that the agreement which was being negotiated
between you and the bank cut off all inquiry into
the manner in which the estate had been handled, what position did they take as to whether you should use the deed which
they had signed?
A. That I should not use it.
Q. Did they agree for you to use the deed or refuse to
let you use it under those circumstances?
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A. Refused it.
Q. Certain letters have been introduced in evidence between ~:lr. Vv. J. Harris and vourself and l\{r. W. J. Harris
and lir. H. fl. 'V a tson in connection with the circumstances
and conditions under which he signed that deed. Were you
familiar with those letters 1
A. Yes, sir.
Q. Did your sister, 1\'Irs. Lunette H. Gillespie write you
any letter when she signed the deed stating the conditions and
the purpose for which she signed it~
.
.
A. Yes, sir, she called my brother, W. J. Harris over the
phone and discussed it with him over the phone before giving
the conditional deed.
Q. I hand you a letter bearing date, Clarksville, Tennessee, September 10, 1934, which reads as follows:

''Dear Epes
I will send you the signed deed tomorrow. I am placing
my name on this paper in order to aid you in securing a
loan from the Hon1e Owners' Loan Corporation. I want you
to pay off the Bank and then immediately take acti.on against
our ad1ninistrator and find out why the estate
page 346 ~ 'vas handled in such a careless manner. Give
my love to Louise and tell her I will write soon.
Love for yourself and the children.
LUNETTE.
Note: The original of above letter is herewith filed marked
"Exhibit number 1, \vith testimony of A. E. Harris". /

Q. I will ask you if that is the letter you refer tof
A. Yes, sir.
By ~{r. Gravatt: Same objection as above to the introduction of this letter.
By ~{r. Allen:
Q. After this suggested agreement was placed in written
form and it contained the provisions cutting off all inquiry
into the manner in which the estate had been handled, did
you write your sister as to whether she would agree under
those circumstances for you to use the deed~
A. I did.
.
Q. Did you get any reply fi·om her t·

A. E. H~1~~~' ~t ~~·~ ':'~ 9~~i~~n~ ~~~~ ~ 1n~~~ Q9., etc.

If!·

4.

?.~?

fla~ri~~

A. Yes, sir~ stating she would not go into it under those conditions ..·
·
·
·
·
Q. I ~a~d y.~u a: letter. ~a.ted '' Oi~~~~n1:~ti, Ohio, ~anu~ry
5th:'1935.' . .
..
. .
. .
.
.
'.

'

~

. ..

Pe~r. Epef? :
I.

~ have your letter Of l'~Cent date with r~ferenCe tO the

a;g~·e~ment

which the Citiz~ns ~ank i!? try~11g to force you to

~~gil. ·I w.~ll ·~~~t ghr~ ~y ¢~1ils~~t t9 ~u~~ ~n· ag~·~em~nt and·~
request that yoit take. my 1,1a~e off.~f q~~d I stgne<i ~ast Ju1y~

I ~ig11~~ t4i~. ~e~q w~t~ the u~~~rf?t~!l(\ing ~hat Y9.u 'Yanted
to. b~rr.9.'Y W,9n~y from· th:~ :{!9¢e P~7 ~~rs -~Q~~ C9~P9~~ti9n
· , '· ~~q PB;Y t~~ B~~~ y~~r o9biB;FOI1 wl1ic~ y~u borpag·e 347 ~ r(hved ther'e. The' bari~ 4~§ ~aq~ a 90Wplet~ m~f?~
of the Estate and I f~¢l ~~at·~ ~'h;o~~o.~g~· "inyesH~~~i?~ s~~~~q ~~ ~~c1e. \~~~c1i~te_lr~
·
·
~~~~ ~o€i~D: w1ll .PW~ ~~r.o.~~l~ ~~I~ ~p~ll ~:P.~ ~oon be up
again; Love to tourse and the ch1l~r~.~· ·
~ ~ur q~v~te~ ~~~ter
GILLESPIE.~.,.

LUNETTE H.
',
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Note: The original of which letter is :filed as ''Exhibit #2
'vith testimony of A. :aJ. I-Iarris.
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Q. Is that the letter which you referred to as having r.eceived in reply to the one which you· wrote her' iJ;I refer~nce
to
agreeme:r;tt?
. \." A.the
=-·y.es,
.....
su.
~

do

' t ' :·~.
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'

! •

By ~{r. Grayatt:
the above letter..

Sa~~ o~j~ctio~

to the i:p.troductio:n. of
j

••

By lVIr. Allf~n:
Q. Did you pay your sist~r ~nd Rr~t~~rs any m~ney i~
~~f ~Yf1~ s~~pe o~· f~~m :for th~ir ·si~~at~i·~s to the deed· which

o~~1:~Nd3:~~- t~I~ d~.5dtll dt~:f. Rf 4-~~~t, ~~3.4~

o, s1r,
1 no .
Q. lVI~. Bo~~~r t~stifi~¢l '~ th~~e pyo.~~dings tl~~t the b~nk
acted upon· the assumptiqn t4at ~~~_y 4acl re.a·c~ed ·a, final ~nd
~omplet~d agr~e.m~pt ~vit~ y·~t1, and t11at ~11 th~t was necessary was' •to put that agreement in wt1ting; ·and ~e ~·ays t4at
th~y ~cted up9n the f~ith of the agr~~i:rient and paid you
certain
dividends upon
the faith of that agreement. Will
' ......, .•. ·t
·:
11..

!

'

''
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'

.
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you state what dividends were paid to you and 'vhat you
did with them?
A.. They paid n1e two dividends fron1 the Bank of Cre,ve,
and the first one I received I took it to my attorpage 348 ~ ney, Mr. 'Vatson, and told him I did not think
I had a right to accept that dividend check, that
we had not reached an agreen1ent, and 1It._ 'Vatson said "it
does not make any difference, if you do not reach an agreement, you .can just return the money". Then the second
check I received I returned this to ~ir. Booker.
Q. Do you know of anything else that the bank did in reliance upon that agreement, anything to the detriment of the
bank that it did in reliance upon that agreen1ent~ Did it
pay you any n1ore money?
A. No, sir, nothing more.
Q. Do you know \vhat they did with the Bank of Crewe
stock ·which you would have gotten under the agreen1ent if it
had been consunlillated ~~
A. Still have it I suppose.
Q. Do you know whether they sold it or not 1
.A. I have not heard anything a bout it.
Q. Do you know whether they made disposition of any of
the stocks which they held during the summer and fall of
1934?

A. No, sir, I do not think they sold any.
Q. Have they offered to pay you any more dividends on any
of the stock since that time 1
.A. No, sir.
Q. l\!Ir. Harris did the heirs have any attorney to represent them from the inception, that is, the beginning of this
matter, and if so, who undertook to represent them 1
A. We considered Mr. Allen Epes our attorney; he was
advising with us.
Q. Do you know whether he was attorney for the bank
at the same time 1
page 349 ~ A. Yes, sir, he 'vas.
Q. How long did the heirs go along with this
matter with Allen Epes representing both the bank and apparently advising the heirs 1
A. Up until the time Mr. Gravatt took the case over.
Q. 'Vhen was that, do you know?
A. I cannot recall exactly, whenever he took the case, it
has been two years or more.
Q. Could you state whether or not as much as a year
elapsed before you all consulted any outside attorney!

-

---~---~------------,
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.A. Yes, sir.
Q. During that time were you advising with 1\IIr. Allen
Epes and ~1:r. Booker?
A. Yes, sir.
Q. Had l\1:r. Allen Epes been attorney for your father prior
to his death?
A. Yes, sir.
Q. Do you kno'v whether he was attorney for the bank
prior to your father's death?
A. Yes, sir, he was attorney f_or the bank. I think Mr.
Louis Epes 'vas attorney for the bank and when he was made
Judge Mr. Allen Epes 'vas made attorney for the bank.
Q. Do you know about when you consulted 1\IIr. Watson,
when he first commenced to represent you?
A. It was shortly after this paper 1\ilr. Allen Epes prepared for me to sign, suggested agreement. I do not know
.
what date it was, but shortly after that.
Q. Can you state whether or not your father
page 350 ~ and 1vir. Allen Epes were close personal friends
for years before he died'
A. Yes, sir, very close friends.
Q. Was l\1:r. Allen Epes regarded as a friend of your
family?
A. Yes, sir.
.
Q. Did the heirs regard the bank and the officers of the
·
bank as friends of the family?
A. Yes, sir.
Note: At this point there was an adjournment for lunch
and the taking of the depositions was resumed at two o'clock
P. l\L with same parties present as before lunch.

By 1vir. Allen:
Q. Mr. Harris did you make any effort to get a loan from
the Home Owners Loan Corporation'
A. Yes, sir, I 1nade application.
Q. In the course of your efforts to get a loan from the
Home Owners Loan Corporation, did you take any pictures
of your place?
A. Yes, sir, they required two photographs, and we had
them both made.
Q. I hand you hvo pictures and will ask you if they are
photographs you refer toY
A. Yes, they are.
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Q. Attached to these photographs was a m~m~ranqum
OWNE~S.'

"HOME

90~PO~ATION,

LO.A,.N

M:W}IO. ",

with a little fo'rni on it' for· certain cl~ta:, a~d t~e n~m~ o.f,
Jesse W. Dillon. \Yhere did you get· ·u1at ~~~~~r~riquln
f9.~W,'I

A. The gentleman gave us that ~r ~~_nf~r.r~cl
page 351 ~ with, and we were supposed to wrt~e ~ih,i any.
.thin_g w~ ~v~1~~qd to, ~f w~ w~~~~~ to c~~~m~nicate With hrm about anything.
~- 1V.~,~e yo~. u~~b,,~ to ~.et ~ l~an fr~.~ t~~~ ~om~ Ow~ers
l:~~n porpo_r~t~P~ ?.~~ y~u~·- ·p~op~rty Y
.ll..

1 was..

g; :Pld <r·eu ~r.~

~~~~w~~~n~ ~
.A. Yes, ·s1r, w:~ ~~~~q ~~y~~~l .B.l~~~r:;._
.
Q. I ~ea~1 pthe~ than t~e C1b~~~~ B,a~
~ Tnxst Comaily.?
\1. ,\
:P~·-it''
.
.a.·. y es, sir.
Q. W ~~~ Y~¥ ab~e to. get th~ lpaD; fro:qt an~ other party Y
A~ :r:{o sir..
. . ..
(\ . . . I " t .I .
I

.; • '

·
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Note: Counsel for complB;~~~~t~ ~l~s t~~- p~p~og:raph and
me~o:t:anqu~ r.~f~rred to,' itia~ke~ ,~·E~4il>it #B, )vith the

testimony of'A. E. Harris". '
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By Mr. Gravatt: Counsel for the executor ~nd the bank
in its corporate capacity, objects to the evidence of' s.· s.
~a~ris, W. ~- ~arris 3:D:~ 4· ~- :a.ar:~;i~, ~11~~4 undertakes
to .. e~tab~is.h a.ll ~ll~g~d ~g~~~~rri.~~t· with. J. ¥·. H~rris, .Cl~:
ceased, . touching the re~idence: a~d . ~l~e. al1ege~ . ag~·ee'ment
between A. E. 'Harris and J. M. llal·ris, a·s to· same·, because
of vagueness, uncertainty, indefiniteness, lack of qon~ide:ra
tioi\, and i~ vi~lati~n ~f th~ st~t~te of fr~ud, ~-tla Will.inove
tlie· court to expunge· fr()~· t~~ t~$qr~ ~1\Y a~q all ~~ferenc~
thereto, and ..~~~1~t~ ·HP.~~ •t4~ ·validity of ~aid
~~ge ?~~ t ?d~je~tiont, a~d bt.Y-h- ~r?.~~ e~~~~~~~~ t~~ witll'~ss
·
o~~ no wa1ye , . ~ s.~~~·
By Mr. p-ravatt:
"·Q. ·.1\{r. Harris~ it has been testified to-day, I t~h1k by 1\'It.
S_. ~~ ~fl~~i~~ t~at hi~ f~t~er ml:l~~ ~ g~ft t~ p~s ~~y~ral ~hil
dren, om1thng yourself, of $10,00,0.bq ~i!ch. Po y~u kn~w
what time that settlement or gift was made to the respective
children f
n· l. • r '~ ;·
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A. I do not know exactly, Mr. Gravatt, I think it was after
1926, possibly up in 1928 might have been, I do not know
the date.
·

Q. The several stocks or bonds which :Captain I-Iarris gave
his children were purchased from Scott & Stringfellow were
they notf
A. I could not tell you.
Q. Are you able to give the denomination or description
of any of the bonds which he gave any of his children in
pursuance of that settlement?
A. No, I could not identify them, because he did not give
me any of them. I have heard my brothers and sister discuss
certain bonds that were given them.
Q. Do you know what bonds he gave 1\fr. J. M. Harris,
Jr.?
A. I think they were some paper bonds·he had, it had some
peculiar name, I do not kno·w how to pronounce it.
Q. Do you know wl1at bonds he gave Mr. S. S. Harris?
.A. No, I do not ln1o\v. He did not give me any bonds, and
I do not know what he gave the others.
Q. You think that was in 1928?
.A. Some time after 1926, I clo not lmow the date he gave
them to them, but it was after 1926.
Q. In the bill of co1nplaint 'vhich you and your
1)age 353 ~ brothers and sister filed against the bank, the following allegation appears, number" (7) That the
said J. M. Harris, in his lifetime, undertook to make, and
did make, a settlement on each of his children, reserving to
himself enough of his property to take care of himself during
il1e remainder of his life, and to pay all of his debts. .(8)
That he thereupon gave to eacl1 of his children, excepting
your complainant, A. Epes Harris, ten thousand dollars ($10,:000.00) in cash, or its equivalent, and executed and delivered
to your complainant, A. Epes Harris, a deed to the residential property of the said J. }.L Harris h1 the town of Blackstone, hereinafter deseribed ". Does that allegation there
accord with your recollection of tl1e facts now?
'By Mr. Allen: Counsel for the complainants object to the
question, unless counsel for the defendant will read the rest
·of that same paragrapl1.
-By Mr. Gravatt! I ba:ve no objection to your reading it to
l1hn if you want him to lrno'v about it.
By l\fr. Allen: The rest ·of tl1e paragraph reads as follows : ''That as a part of said transaction the said J. M.
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Harris entered into an agreement with complainant, A. Epes
Harris, to the effect that if the said A. Epes Harris would
allow hiln, the said J. 1\L l:Tarris, to use and occupy the roon1s
in the said residence 'vhich were then being used and occupied by the said J. J\L Harris, and would furnish
page 354 ~ and provide board for the said J. J\L Harris during the remainder of his life, he, the said J. M.
Harris, would direct in his will, or otherwise, that the said
notes be cancelled and the said deed of trust be marked
satisfied.''
By the vVitness: It was some tilne between 1926 and 1928
I do not know exactly.
Q. But~ J\fr. Harris, the basis of this case is your bill, and
that quotation makes the settlement upon the children and
the agreen1ent between yourself and your fatl1er take place
at the same time?
Q. Well, when he ga-ve the n1oney to the children, that is the
time he 1nade that agreement with me, when he gave that
money to the children, that is the time.
0. If these bonds and :;;tocks V\7 ere g·i-ven to then1 in 1928,
how do you make that elate and the statement you have just
made coincide with the date of the deed, which was early in
1926?
A. The date of the deed is when he first sold n1e the property for $16,000.00.
Q. That date was a later one?
A. He sold me the property first.
Q. That 'vas a separate and distinct transaction?
A. Then after having decided to give his children so 1nuch
money, he decided to cancel these notes, provided I gave him
a place to sleep and eat as long as he lived, and at his death
he would put in his ·will that these notes be cancelled, if he
did not do otherwise beforehand, is that clear~
Q. In other words, he made you an oral promise to give
you the notes in his 'vill?
page 355 ~ .A. Yes, sir, made me an oral promise.
Q. To give you the notes in his will?
l\. Yes. sir, and I believed him to be a man of his word.
Q. And that was in 1928~
A. I do not state the exact elate, it was somewhere about
1926 the deed of trust was taken in 1926, and it was some
time after that, I do not know exactly, but it might have been
1928, and it might have been 1927.

--------
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Q. And the will was written just prior to his departure
to the hospital for his last illness?
A. That was his second will.
Q. That is the will we have 1
A. Yes, sir, that is the one.
Q. The will that is in this litigation?
A. Yes, sir, sure, that is the will.
. Q. Then your testhnony this 1norning about beginning to
operate the home and 1naintain the operating expenses in
1922 has no relation to this agreement in this case 1
A. No, sir, back in 1922 had no relation to it.
Q. In your testimony this morning you stated, if I copied it
dow.n correctly, in substance, that just as the conference on
~lay 7, 1930, between you and your named brothers, and
the Executive Comn1ittee, in the directors' room or the bank
was breaking; up that your brother, Logan stated that he
did not know anything about local stocks and that 1\tlr. Booker
would have to use l1is judgment about that, is that
page 356 r correct 1
A. Yes, sir. That was after the meeting broke
up; that staten1ent was not made in the meeting, that was
outside.
Q. And the paper of ~fay 7,. 1930, had been executed and
delivered?
A. Well, we had talked it over. I do not lo1ow whether
all of them had signed it before the meeting was over or not.
I do not think all had signed it. 1\ir. Allen Epes prepared
the paper. I think the paper was brought there during the
meeting or right after the meeting, but we had talked that
over.
Q. :Nir. Harris you testified this morning, if I am not mistaken, when ~Ir. Allen showed you this paper dated 1932, attached to a. letter dated Nove1nber 19, 1932, to Mr. R. L.
Harris, which staten1ent related to the payment of c~rtain
bequests to Sam Gray, 1\fr. Bob Epes and others, that you
refused to sign that paper. I wish you would refresh your
memory and see if you were ever asked to sign that paper?
A. Yes, sir, I was asked to.
Q. By whom?
A. Bv Mr. Booker.
Q. When?
A. When he had the paper, I do not know 'vhat date he
asked me.
Q. "\V"hereabouts 'vere you?
J
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A. In the bnnk, and he told me how he paid those bequests,
where he got the money from.
.
Q. And asked you to ·sign the paper and you refused to
sign it?
A. Yes, sir, I refused to give my approval.
Q. At the time these bequest~ were made, did Mr. Booker
tell you or ask you about paying them, and didn't
page 357 } you and he discuss the needy condition of Sam .
G·ray and did not you agree with him that it would
be proper to pay llr. Gray his bequest and Mr. Bob Epes
and the others 1
.
A. He said he had paid them and told me why he had paid
them, that they needed, and wanted me to sign that paper.
Q. I a.m referring to prior to his paying them Y I want to
refresh your memory i
A. I do not recall that.
Q. r. want to refresh your memory again, didn't yon and
Mr. Robert E. Jones, a member of this committee discuss
the necessity, the needs of Sam Gray and others, these beneficiaries, and d~dn "t you tell him that you thought ·it wise .
and proper to pay the1n?
.A.. I have no recollection of discussing it with J\{r. Jones.
Q. Have you any recollection of discussing it at all?
A. No, I do not.
'
Q. Then you would not deny it if Mr. Jones were to testify
to thatY
A .. I said I have no recollection. I do not think Mr. Jones
would say so unless it is so. I want to tell the truth about
the whole thing.· I am going to try to tell the thing like I
remember it.
· Q. I also recall that in referenee to a question by Mr. Allen
this mol"ning you stated that for the first year after your
father's death you and Mr. R. L. Harris were opposed to
s~lli~g any secutities with Scott & Stringfellowf
A. N'O, not nny, we w~nted to sell enougl1 to pay the debts
-of the estate, and get the estate out of debt, and then we
wanted to hold the other stocks for a come baclt, for possibly
a year.
Q. How long before Mr. R. L. Harris died was
page 358 ~ he in bad health?
A. He had been in bad health I imagine probably three years.
Q. He was not working during that period was I1e 1
A. No, sir, he left the banir down there some time after

- ---- -----------------,
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my father's death. I do nofknow the exact -date, but a very

short time after my father's death.
Q. And he grew gradually worse?
•
A. Yes, sir.
Q. He spent, however, a portion of that time at Blackstone,
did he not?
A. Well, the last two years of it, one summer he was there.
Q. Do you remember what year that was Y
A. That was 1933 he stayed up there possibly a month,
and the next summe1· h<? only stayed two or three days.
Q. Did you as one of the Committee under the paper of
~lay 7, 1930; after the loan had been made from Scott &
Stringfello"r in 1\1arch, 1931, for $19,500.00 at any time from
the1n up until that account w·as finally closed out, notify the
executor that in your opinion that stoek ought to be sold Y
A. 'vVell, I told him I could not put up any margin and it
was ·up to him to look after it.
Q. That is not an answer to my question. Did you or not
notify the executor between 1\f.arch 1, 1931, and the date that
account was closed out that the executor must sell that stock?
A. No, I did not.
Q. 1\fr. Allen has asked you if :Nir. Allen Epes was not attorney both for Captain I-Tnrris' children and the executor for
quite a period after Captain Harris' death, that is
page 359 ~ correct is it not Y
,
A. Yes, sir.
Q. You had confidence in 1\Ir. Allen Epes' judgment and
integrity did you not Y
A. Yes, sir.
Q. Mr. Harris there has been some testimony by you and
others as to this aeed dated August 15, 1934, "Exhibit #25".
You have read the deed have von not?
A. Yes, sir, I have read the deed.
Q. It conveyed to yo-u a lot of stocks, did it not?
A. Yes, sir, smne in there.
Q. "\V'hen you made application to borrow m_oney from the
Home Owners' ·Loan Corporation, you did not expect to
hypothecate those stocks, did you Y
A. Not the Ho1ne Owners' Loan, but at other places use
the collateral to get the n1oney.
Q. But the tenot· of the testimony here is that this deed
was given you in order for you to borrow money from the
Home Owners Loan Corporation, and upon the condition
that it should onlv be· useil to borrow from the Home Owners
Loan Corporation. If that is a fact why 'vas it that the per-
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sonal property was deeded to you if you did not expect to
put that up at the I-Iome Owne1's' Loan Corporation~
, A. You mean the hon1e 1
Q. -No, personal property, these stocks f
A. I do not exactly understand you.
Q. Read him the question.
page 360

r

Note: But the tenor of the testimony here is
that this deed was given to you in order for
you to borrow· n1oney from the Ilome Owners Loan Corporation, and upon the condition that it should only be used
to borrow frmn the IImne Owners Loan Corporation. If
that is a fact why was it that the personal property was
deeded to you if you did not expect to put that up at the
Home Owners Loan Corporation?
A. No, I did not expect to put the stocks up there. The
heirs were under the ilnpression that if I paid off my obligation at the bank it wou]d then release these stocks and
things and then I could go somewhere else and borrow money,
and then go pay then1 off.
Q. But if the deed was given to you only in order for you
to borrow at the Home Owners Loan Corporation, as is stated
in ~Ir. \V. J. Harris' letter to you, which he has introduced
in evidence, why 'vas it that they deeded you all of this bank
stock and other stocks at the same tin1e?
By ~fr. Allen: Counsel for the complainants objects to
the question, because counsel docs not think that the attorney for the defendants is correctly stating the testimony.
The testimony is to the effect that the ·de~d was- signed to
be used to borrow money from the Home Owners Loan Corporation, or some other person, some individual other than
the Citizens Bank & Trust Company, and _the correspondence
·which 1\fr. W. J. Harris had on the subject shows that he
endeavored to get a loan from the First National Bank for
Epes Harris, and that other corr~spondence in the
page 361 file shows that 1\·fr. I-I. H. Watson endeavored
to get a loan from another party.
By ~fr. Gravatt: To which counsel for the bank demurs
and stat"es that in his opinion there is no evidence in the case
·which imposes any condition except the Home Owners Loan.

r

Q. In lVIr. W. J. Harris' letter of August 31, 1934, to you,
he writes: "I am sending H. H. Watson this deed signed
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by Annie & myself. It is understood that we are doing this in
order that you may secure a loan through the Home Owners
Loan Corporation and not through the Citizens Bank & Trust
Company.'' ~{rs. Gillespie, in her letter of the lOth day
of September, 1934, says ''I will send you the signed deed
tomorrow. I am placing my name on this paper in order
to aid you in securing a loan from the Home Owners Loan
Corporation''. There being nothing in the record from Mr.
Harris or :Nirs. Gillespie as to the signing of this deed, no
enlargement of any conditional delivery, I ask you this question: why did these parties without any money <!onsideration to them at all deed you along with your home also 200
shares of the Citizens Bank & 'rrust Company stock, 29
shares of the capital stock of vVoodlawn Development Com~
pany, 9 shares of the Bank of Crewe stock, and other stocks T
A. vVell, they did it so that I could-to aid me in getting
a loan to pay off the Citizens Bank & Trust Company my
personal indebtedness, that is 'vhy, to put me in position
so I could borrow monev from anvbodv but the Citizens Bank
& Trust Company.
Q. You approved of the loan of $19,500.00 fron1 Scott &
Stringfellow in :Niarch, 19Bl, did you not'
A. Yes, sir, I appi·oved ·of it.
page 362 ~ Q. vVho advised you, JVIr. I:Iarris, to return the
dividend on the Bank of Crewe stock and send
the Citizens Bank the check, which "\Vas on the Bank of Lunenburg?
A. No one, I advised myself. A.fter "\Ve did not get the
suggested agreement through, I returned it.
Q. I understood you to say that before you accepted that
first one you consulted 1\fr. vVatson 1
A. That was the first one, I 'vent up and advised with Mr.
Watson, and he told me to go ahead and keep it, that it did
not make any difference; if it did not go through, just return the money, and the second check I reeeived from them
from 1\{r. Booker was the check from the Bank of Crewe, I
did not advise, or consult with any one, just returned it on
my own judgment.
Q. How long did you keep it before you returned it?
A. I kept it some time to see whether or not it 'vas going
throup:h. I do not kno"\v just how long·~ I kept it some time. ·
Q. To see whether what 'vould go through?
·
A. I do not know.
Q. What do you mean, say what you mean. This agreement
that had been madef
w

"

"
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A. Yes, sir.
Q. Well, if that deed had been given to you upon condition
that it could not be used if you borrowed n1oney from the
Citizens Bank & Ti'ust Con1pany, ho\v could you think that
it could possibly go through?
A. Well, I was going to try to get money elsewhere. I
was not going to get it from the Citizens Bank &
page 363 ~ Trust Con1pany.
Q. If you were going to get the money from
somewhere else and not from the Citizens Bank & Trust
Company, \vhy did· you and your wife sign the deed of trust
that \Vas prepared on December lOth, and leave that in the
hands of Mr. T. Freeman Epes?
A. I did that in ~Ir. Epes' office. He said if we did not
decide to go into it, the heirs did not want to go into it, we
could tear it up, that it had to be signed and delivered before
it was effective.
Q. But you knew that you could not borro\v the money from
the Citizens Bank?
A. They offered to loan it if we accepted that agreement.
I took it up with the heirs to let them know what the agreement was; they nright have reconsidered it.
Q. You could not have taken it up with ~fr. Selden Harris,
because he says that he testified that on the very next day
after he signed the deed he told ~Ir. T. Freeman Epes to
take his name off of it. How did you think it could possibly
g·o through after ~{r. Selden Harris had taken his name off the
deed!
A. I thought the heirs might reconsider it.
By Mr. Allen: The record shows that the agreement and
deed of trust bear the same date, and Mr. Selden !farris
testified, as I recall that as soon as lifr. Epes Harris told him
about the agreement, he went the very next day to Mr. Freeman Epes' office and told him not to deliver the deed.
By 1\{r. Gravatt: He said it was the next day after he
signed the deed, and he acknowledged the deed on Dece1nber
3rd.
page 364 ~

RE-DIRECT EX...~l\fiNATION.

By Ivir. Allen:
Q. Mr. Harris, ~Ir. Booker testified with reference to the
payments of these bequests to certain parties, that some of
the heirs had expressed their 'villingness that these bequests
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be paid, but afterwards when he drew ·the paper for them

to sign they refused to sign it. If you had told Mr. Booker

that it would be agreeable to you for him to pay those bequests and he had come to you and reminded you that you
had told him so, would you have then refused to sign the
agreement?
A. Yes, sir.
Q. You would not have refused to sign the agreement if you
had told him it would be all right 7
A. No, sir.
Q. Did Mr. Booker ever come to you after the bequests
were paid and state to you that it was his recollection posi·
tively that you had told him that it would be agreeable to you
and ask you to sign the agreement Y
A. Yes, sir.
Q. Mr. Gravatt asked you-if you e'Ver notified Mr. Booker
or asked him to sell the stocks in the marginal account. with
Scott & Stringfellow between the date that the loan was
made and the date that the account ·was finally closed out hi
1932 on the la'v market. I will ask you if you knew that
Selden Harris had told him to ·sell the stocks at the time
that it developed that no one would put up any marginal requirement?
A. Selden told me he had.
page 365
Q. you knew that'
A. Yes, sir.
Q. You testified that you approved the making of the loan,
would your have approved it if you had kno'm that Mr.
Booker had no idea of making any payments on the loan
after borrowing the money?

r

By 1Ylr. Gravatt: The question is objected to us it is improper, calling for a request to pay upon conditions which
may never have happenAd, and, therefore it is immaterial.
By Mr. Allen: The record shows, according to the testimony of Mr. Robertson, it 'vas understood that the bank
'vould protect the account.

By Mr. Gravatt: '\\7e- take issue with learned counsel as
to that.
By the vVitness:
.A. No, sir.
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RE-CROSS EXA"AIINATION.
By ::Mr. Gravatt:
Q. J\tir. Allen asked you a question about in these words:
If ~Ir. Booker had come to yon and told you positively that
he· rementbered that you had told hin1 it 'vas all right to pay
these bequests, and that now he "ranted to approve them,
would you have approved it, and I understood you to answer
Mr. Allen "Yes") was that correctT

By l\1r. Allen: Counsel for the complainant states that J\!Ir.
Gravatt did not correctly phrase the question. I think that
I asked ~Ir. Epes Harris if he had told J\!fr.
page 366 ~ B.ooker prior to the payment of the legacies that
·
it was all right for him to pay them, and 1\{r.
Booker, after paying them had come to him and reminded
him of that statement and asked hhn to sign the paper, if he
would have then signed it, and he said ''yes".
By Mr. Gravatt: I am stating now. Mr. Booker has testified and is going to testify again, that -to the best of his
recollection you a.nd he discussed the payment of these legacies
before they were paid, and 1\1r. R. E. Jones is going- to
testify that to the best of his recollection you and he discussed the payment of these legacies before they were paid,
and that you approved of them. I ask you this question:
assun1ing that these two gentlemen will testify to that effect,
are you still unwilling· to ratify the payment of the bequests to lVIr. Sam. Gray, Miss 1\iiattie. Epes and others as
set forth in your father's will?
A. Yes, sir, I am unwilling to ratify it because it 'vas never
discussed with me.

S. S. HARRIS,
recalled.
Bv Mr. Gravatt:
..Q. I have not asked you many questions and I want to ask
you about two or three. \Viii you tell me what it 'vas that
your father gave you when he made the division?
page 367 ~ A. $5,000 worth of Abitibi Po"rer & Pa.per and
$5,000 worth of ].{ortgage Corporation of Virg1n1a.
Q. What did he give J. M. Harris, Jr.?

A.
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A. Sa1ne thing.
Q. When did you all receive this pl·operty?
A. I do not know whether it ws 1928 or 1929. I do not
know when it was. J\Ir. Booker had it registered for me the
day my father gave it to me with the First & Merchants
National Bank.
Q. Would it refresh your mernory any if I state that Mr.
Booker says it was SeptCinber, 1928?
A. l\£aybe so, I do not know. I do not remember Mr.
Gravatt, it was somewhere along- in there when we got it.
Q. It was some thne after the litigation of the Richmond
Trust Companv had been settled was it not?
·
A. You mea~ that Oassell-Hite suit?
A. Yes.
A. Yes, sir,. it was after that.
page 368

~

The deposition of

.H. H. WATSON,
taken for the heirs of J. 1\tf. I-Iarris, deceased, July 3, 1935,
and duly filed.

By Mr. Allen:
Q. Will you please state your age, residence and occupation?
A.. H. I-I. Watson, residence Crewe, Virginia;. attorney-atlaw, 59 years old.
Q. Mr. Watson it appears of record in tl1is case that you at
one time represented 1\{r. A. Epes Harris, one of the complainants, in connection with attempting to negotiate a compron1ise agreement between Mr. Fiarris and the Bank. Will
you please state about 'vhen you were employed, and the
proceedings in connection "\vith the suggested compromise
agreement?
A.. ~[r. Allen, I cannot be very explicit as to the date, without reference to my files, but beginning, I would say, early
in 1934, and these negotiations were efforts to bring about
a settlement between the executors and Epes Harris continued for quite a. good 'vhile, certainly up until the latter
part of 1934, some time in December, I think.
Q. Will you just briefly state the facts and circumstances
in eonnection with this proposed compromise agreement?

By Mr. Gravatt: The testimony of this witness and all
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other 'vitnesses on behalf of A. E. Harris a.nd
page 369 ~ on behalf of the heirs nt la'v of Captain J. J\L
Harris, is excepted to for the reasons noted at
the beginning of the testimony of Walter S. Robertson taken
in Richmond, Virginia, and appoaring· at pages 2, 3 ·and 4
of the transcript of the evidence. These exceptions are to
be noted here without being repeated again, and for the further reason that the gentleman called upon to testify occupies the position of attorney to his client, and matters that
come into his knowledge are privileg·ed communications.
By Mr. Allen:
Q. Mr. Vvatson, before answering the question which I
asked you, I will hand you two letters, both of which purport to be carbon copies of letters, to be used by you simply·
to refresh your memory, and not for the purpose of introducing them in evidence at this time.
. Note: Witness examines letters handed to him by counsel.
A. These are letters written by me to Mr. Epes Harris in
reference to this case.
·
Q. Will you begin and answer my question in connection
with the facts and circumstances connected 'vith the nego ...
tiation of the proposed compromise agreement?
A. I will state that prior to this date, December, 1934, that
I had had several conferences with the Banlr through its
. .directors, and with Mr. Gravatt, the attorney for the bank,
and at one of the directors' meetings, which I have not the
date of, since I do not have my file here, a tentative compromise agreement was accepted or gone into.
page 870 ~ That agreement was not reduced to any formal
writing, as I wrote a memorandum taken as to
what the agreement was, about which I do not think there
was any dispute at the time, and that went on for some little
while. Pending that matter, I suggested to Mr. Epes Ha.rris
that I thought it would be wen when this agreement went
through to get a deed to the property here in BIEwkstonefrom the other heirs, conveying their rights in the property
to him, as it was understood tha.t whatever agreement was
reached between Mr. Harris and the executors, and the bank
directors, that that agreement would be approved by ·a
friendly proceeding in the Circuit Court of Nottoway. In

I
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pursuance of that I thought it would be well to have a deed
from the heirs conveying all of their right, title and interest
in the property to Mr. Epes Harris. That deed was gotten
after some time. I think there was some little delay in getting it, and then there were several terms of the court that
passed before we could tak~ this matter up before the court.
During that period the only conferences I had were with Mr.
Gravatt as attorney for the bank or the executor. It 'vas
then that we can1e down to Blackstone, and down i~ Mr.
Gravatt's office, in which Mr. T. Freeman Epes 'vas present,
he being associated in the case with me, we undertook to
reduce the agreement that had been finally agreed upon to
writing, and that agreement was then drawn up. I asked
Mr. Gravatt just now if he had that agreement and he handed
it to me. That agreement bears date December 10, 1934. Mr.
Epes Harris was present at this conference. "\Ve had some
discussion about what should be contained in the agreement,
and finall¥ we agreed upon those conditions, or terms, and
the paper was dra,vn up. Upon leaving the office
page 371 ~ of Mr. Gravatt after this paper was drawn up,
I recall this : coming out of the office with ~Ir.
Epes and Mr. Harris,- I said something to 1\{r. Harris about
taking those papers, after they were executed, to the courthouse and having them put on record. My. idea about that
was this: that Mr. Gravatt and myself at that time were
anxious, if the agreement went through, to get the court to
approve it and get through as quickly as possible. Mr. Harris
stated, when I made this suggestion to him coming down
the steps, that he 'vas not going to do that, that he was not
going to sign this agreement until he conferred with his
wife, and I think he said 1\IIr. Selden Harris. I left them
and went on to Crewe. What was done after that I know
nothing apout particularly. I will state that this agreement
had some changes from what was originally agreed on, that
he agreed on with the board of directors, among one of them
that I recall now was that it was not discussed at the directors' meeting that 1\'fr. I-Iarris wanted to borrow this money
to carry out this agreement from the Home Owners Loan
Corporation. The bank acquiesced in this and sa.id they
thought it would be well if they did, that they would have
a longer time, and they would have no objection to it, or if
the Home Owners Loan would not carry the loan, or he had
any difficulty in getting them to carry it, then they would
carry t~1e loan on the property, but the tin1e wEts not speci-
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fled, or if it "ra~, the time "ras enlarged \Vhen we met in 1V[r.
Gravatt's office, and we got a period of two years. No\V
there was s01nething in the original agreement· about Mrs.
Harris joining in the deed, and that was left out in this
last agremuent, that she would not be a party to it in any
way, or sign any writing.
Q. ~Ir. "\Vatson, assuming that the agreen1ent as reduced
to writing under elate of Decmnber 10, 1934, aspage. 372 r suming that you thought that the terms of that
agreement would be acceptable to ~Ir. Harris,
state whether or not you considered that you were binding
Epes Harris, or that Epes I-Iarris would be bound until he
signed and delivered the agreement himself?
By Mr. Gravatt: The question and answer are objected
to because it calls for an opinion from the witness, and in
addition-further the· agreements speak for themselves and it
is within the province of the court to construe the agreements and not within the province of the witness. Any opinion
which the witness gives is im1naterial.
By 1\fr. Allen: Counsel for the con1plainants states that
the object of this question is not to obtain any construction
of the instrurrtent. Counsel for the defendant contends that
Epes Harris was bound before the agreement was signed and
delivered, and the question is designed to elicit frmn this
witness who negotiated the agreement whether he considered
it would bind Epes I-Iarris without his signature or delivery
of the agreement.

By l\1r. Watson:
A. 1\fr. Allen, certainly as a lawyer, I would say that no
agreement \Vas binding until it had been executed. I understood at the tin1e that the agreernent ·was accept&ble to me
flS the attorney, but as I stated before, that before lVIr.
Harris ultimately executed it, he stated that he wanted to
confer with his wife and Selden Harris before he signed
the agreemeu t.
By ~Ir. Gravatt: Counsel for the Executor
and the bank in its corporate capacity, cross-examines the witness without 'vaiving any exceptions hereto-forP. noted to his testimony.

page 373

~

A. Mr. Watson, will you please refresh your memQry and
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see if you did not begin to represent Ivlr. Epes Harris during
the time that lVfr. Allen Epes was attorney for the executor
and before my connection with the casef
A. I did, sir.
Q. If I mistake not, Mr. Allen introduced a letter as one
of the exhibits written by you to Ivlr . .Allen Epes with reference to a compromise of this case, at which time Mr. Allen
Epes had prepared a paper for the heirs to release to Mr.
Epes Harris their interest in their father's estate. Do you
recall that such au effort was made by Mr. Allen Epes prior
~o any negotiations between H. H. Watson and W. Moncure
'Gravatt?
·
.A. l\{y understanding about that was that l\{r. Allen Epes
had gotten the heirs to sig·n one paper authorizing Mr. Epes
Harris and l\{r. Logan Harris to represent them with the
bank in reference to all matters in which the executor was
concerned.
Q. l\fr. Watson, so far as you were attorney, and so far as
W. l\Ioucure Gravatt was attorney for the executor, was there
anything left undetermined in the negotiations to adjust these
differences 1
A. As attorneyT
Q. Yesf
A. No, sir, the only thing undetermined was the execution
'Of the lJaper.
Q. Last paper 1
})age 374 } A. Last agreement.
Q. I hand you a paper, ''Exhibit #18,'' in the
form of a }P.tter from 1\Ir. Booker to 1\rir. Gravatt, Mr. Gravatt
to 1\'Ir. vVatson, .Tune 27, 1934, and ask you if that is your
sig·nature at the bottom?
A. It is .
.Q. l\fr. Watson, is it not a fact that H. H. Watson and W.
l\Ioncure Gravatt were attempting to put a finality to all controversies and litigation between the executor and the bank
and A. E. Harris and the Harris heirs?
Q. That was certainly my purpose, and I understood it was
yours.
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The deposition of
T. FREEMAN EPES,
taken for the heirs of J. M. Harris, deceased,. the 3rd day of
J: uly, 1935, and duly filed.
~y

l'Ir. Allen :
.
Q. Will you please state your age, residence and occupation!
A. Age 60; residence Blackstone, occupation lawyer.
By ~{r. Gravatt: Counsel for the Executor and bank notes
the same exception to the testimony of this witness as was
noted to the testimony of Mr. Watson.

By ~Ir. Allen :
Q. 1\fr. Epes, the record in this case shows that you at one
time represented }fr. A. Epes Harris, one of the
page 375 ~ complainants in this case in connection with undertaking to negotiate an agreement between Mr.
Harris and the bank for the purpose of compromising all differences between the executor and }fr. Harris. Will you
please state just when you came into the case 7
A. I came in in the fall of 1934. I think it was just prior
to the .September court.. I do ·not remember the exact date;
it might have been just after the court.
Q. Will you please state 'vhat took place with reference
. to these negotiations after you bccariw counsel and how they
ended?
A. I had no relations 'vith the negotiations until we n1et at
Mr. Watson's office. I knew they were going on. I knew 1\fr.
Watson and }Jfr. Gravatt were conferring and g·enerally kept
up with the nature of them, but I did not appear in any of
them. The first conference that I have any personal knowledge of is the conference in 1\fr. Gravatt's office in December
of 1934, at which conference Mr. Watson, 1\{r. Gravatt .and
myself and Mr. Epes Harris and 1\fr. John Booker were pres·
ent. I think they were all the parties.
Q. State what happened in that conference and whether or
not anything was reduced to writing·, and if so, what became of
the writing?
_
A. At the conference we took up and discussed the various
phases of a proposal that had been in negotiation as I understood it between 1\fr. Watson and Mr. Gravatt, and there were
some little variations, my recollection is, in reference to it,
and that when we got through, my recollection is, that ·we

A. E. Harris, et al., v. Citizens Bank & Trust Co., etc.

409

T. Free'man Epes.
thought we had reached an agreen1ent, but that the agreement was to be reduced to writing, and was to be signed up by
the parties, and there 'vas an ag-reement, according to my
recollection, and a deed of trust that was to be
page 376 ~ executed. The nature of the agreement, I might
say, this is the original paper, there is not any
dispute about it. I think this is the one. I think this is the
paper,-the contract dated December 10, 1934, I think is th~
paper. ·
.
Q. Now state what happened in the course of that conference and after this agreement was reduced to writing and
before it was signed· by any one 1
A. We came on out. ~{y recollection is that at the time,
while we were all in there that Mr. Gravatt called Miss Clara
Sullivan in there, and dictated the agreement to her in the
office while we were there; that we then came out of the office
with the understandina- that ~[r. Gravatt would reduce the
paper to writing, and have it typewritten from shorthand, and
that when we came on out that l\£r. Harris said to Mr. Watson
and myself that before he would agree to that that he would
have to consult with his wife, and I think he said Mr. Selden
Harris, and before he would agree to sign the paper, and we
came on down then and went to my office, and Mr. Watson
went on home, and Mr. Harris went on his way. Mr. Gravatt
later wrote the paper up and brought it to my office; I think
he brought it, and turned it over to me to get l\1r. Harris'
signaturP. and his wife's signature to it. I did not see '?vir.
Harris, is my rP.collection, for a day or two, he was working
away from here, and that he came back a day or two later,
and that I turned the paper, handed him the paper to take
home and read it over, which he did do, and he probably kept
them for one or two days, and came back and broug·ht the
paper and ·wanted some change about the time in it, wanted to
be given a g-reater extension of time in reference to it, said
his wife would not sign it in the condition it was
pag·e 377 ~ in. I mnde a notation of what that extension was,
and looked out the window and sa'v 1\'Ir. Gravatt.
and came on down and met him and went into the Citizens
Bank with him, where l\1r. Dillard and ~1r. Booker were, and
told them what 1\'Ir. Harris wanted inserted in that agree.
ment, that he was not willing to sign it until it was inserted,
and they agreed to insert that provision in it; that I went back
to my office, and I think I re-w+ote that page and inserted it
in there. I am not certain, but I think I did, and turned the
paper back over to ~tfr. Epes Harris, and that he took it and
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carried it home, and he. came back to see me again in a few
days-I do not know whether it was that day or the next, I am
not certain-and brought the paper do,vn, and then it was
signed; he delivered the paper to me with instructions that
he did not want to make anv contract with the Citizens Bank
in reference to any money; {hat he would rather get his money
from some other source, and that I should hold the paper until he instructed n1e to deliver it to them. That is my recollection of what occurred,-which I did do. ~ir. Gravatt asked
me about it and I told him I had the paper, and I kept the
paper, I think, for some clays in my safe.
Q. When did Epes come. buck and get the paper from you 1
A. I cannot tell you the exact date. I am not certain that
Epes g·ot it from me. 1\'Iy rP.collection is that Epes came to
·my office and that I was away and he asked rny stenographer
for the paper and she g·ot it out of the safe and gave it to him.
That is my recollection of w·hat occurred.
Q. Do you know whether Epes signed it in your office?
.A. He did not.
page 378 ~ Q. You have stated that you are under the impression that when you came from 1\ir. Gravatt's
office, Mr. Epes Harris told you and lVIr. \Vatson that he
wanted to see his wife and Selden Harris and discuss tlw
matter with them, do you recall whether or not after that
time Selden Harris came to your office and instructed you not
to deliver the deed which the heirs had executed?
By 1\ir. Grav~tt: The question is excepted to first, because
it is leading, and that is enough.
I
A. My recollection about it is that-I do not know whether
he was in my office or on the street, I do not remernber
that-Selden Harris said something to me about not delivering either of these papers, or a paper, I do not kno,v-I cannot recall from memory whether he mentioned both of themboth of them were in my office, ''rhether he included both, or
whether he included one of them, I do not know.
By Mr. Gravatt: Without waiving the exceptions to the
testimony of this witness, counsel for the executor and hank,
proceeds to cross-examine as follows :
Q. 1\fr. Epes, along with the contract of December lOth,
1934, was drawn a deed of trust securing a note of $6,987.73 ;
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the extension of time which you refer to related to giving Mr.
Harris as long as two years in which to pa.y that note'
A. That is right.
Q. And the bank, through its president and 1\fr. Booker,
"rben you and I were present, readily agreed to the changes 1
.A. They did.
Q. And at that time you did not know of anypage 379 ~ thing which 'vas left to be agreed upon between
the parties, did you?
A. I thought you had g·otten to a settlement.
R.E-DIREOT

EXA~1INATION.

By 1\fr. Allen:
Q. You and J\tir. Watson had been negotiating for the purpose of reaching an agreement, is 1ny understanding?
A. That is right.
Q. Do you recall the conversation you had with Epes Harris in reference to whether or not the paper would be binding
upon him until it was signed and delivered, and what you
told him on that occasion?
By 1\fr. Gravatt: The question and answer are objected to
as immaterial and in no way binding· upon the executor or
the bank.

A. I think-! expect-let's see, I am sure I told 1\fr. Harris
that the paper was not binding· and the agreement not eonsummated until it was executed by the parties. I did not
think it ·was.
RE-OR.QSS EXAwiiN..A..TION.
Bv Mr. Gravatt:
.. Q. All of the negotiations on behalf of 1\fr. Harris had been
conducted by 1\fr. Watson up until you appeared at the office
of W. l\foncure Gravatt on Decetnber 10, 1934, had they not?
A. They had.
Q. At this conference; 1\fr. Epes, when the agreement of
Decen1ber lOth was dictated, will you please refresh your
memory-was not that paper dictated in part by W. Moncure Gravatt, then certain clauses suggested by T. Freeman
Epes, and then certain clauses by H. H. Watpage 380 ~ son?
A. I think so. I know so as a matter of fact .

.
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George Barrow.

Q. Is this not a faot: that counsel in the case were attempting to settle forever and a day all controversies between the
executor and the bank and the Harris heirs!
A. I was.
H. H. WA1.'SON,
recal~ed

By

~{r.

Allen:

,

Q. Mr. Epes Harris has testified in this case that certain
~mall

dividend checks, I believe ~bout two in number, were
sent him by the bank after June 11th, 1934, and that he consulted you with reference to what he should do as to the :first
one. Do you recall that occasion 7
A. Mr . .Allen, I am not very clear about it. My recollection
is that he did, but I could not 'be positive about what I advised him about it. I am rather hazy about it as it did not
make much impression on me.
Q. He stated that you told him to go ahead and use that
check and that if the agreement was not consummated that
he could return it, and he says that is 'vhat he did?
A. I may have done it, but I do not recall.
Q. As to the other dividend, the record shows that he returned itY
. A. Yes.
page 381

~

The deposition of

GEORGE BARROW,
taken fo'r the heirs of J. M. Harris, deceased, the 3rd day of
July, 1935, and duly :filed.

By Mr. Allen:
Q. Mr. Barrow, will you state your age, residence and occupation, please?
A. 39, Blackstone, Virginia, Secretary and Treasurer Perkins & Barnes Construction Company and bookkeeper at
Planters Warehouse.
Q. Mr. Barrow, did you attend a meeting at the Citizens
Bank & Trust Company sometime after December lOth, 1934,
at 'vhich Mr. Booker stated that he had some bank stock for
sale and undertook to' ReB it to yGu and others?
A. ·Yes, sir, but I do not know what clay it was.

a
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Q. Do you know whether or not it was after December lOth,
1934~

A. I really do not know whether I could tell you for sure.
Q. At any rate, 'vho was present at the meeting as well as
you can recall and what took place 1
K E. D. Watkins, P. vVeinberg, Powell Hurt, L. H. Irby,
Tom Herbert, T. H. Rash, ,-,..r. G. Epes, Jr., B. H. Bolling,
J\IIr. J . .A.. Booker, .and John Segar Gravatt. I think that is
all.
Q. Do you recall what J\ifr. Booker said to you gentlemen
on that occasion with reference to selling the bank stockY

By Mr. Gravatt: The question and answer are excepted
to, first, because the meeting was strictly conpage 382 ~ :fidential and the information given these persons
by 1\fr. ·Booker was given to them in the strictest
confidence, with the pron1ise that it would not be divulged,
and, second, because it i~ immaterial.
A. The price at which the stock was offered to us 'vas $16.00
per share.
Q. Do you recall what 1\:fr. Booker said to you as to the
value of this stock T
A. To the best of my n1emory he told us it had a book value
of $25.00 to $27.50 per share.
Q. Did he state to you how much stock he wanted to dispose of among you gentlemen?
A. A quantity exceeding 200 shares, not any specific number.
Q. Did the gentlen1en present agree to buy any of the stock
at that price!
A. Not at that meeting that I recall. We had until the next
day at noon· to notify 1vlr. Booker how many shares each of
us would take.
·
Q. How many shares was it proposed at the meeting that
you should take f
A. No quantity was proposed, no definite quantity. It was
sugg·ested by 1\fr. Booker that he preferred the stock to be
distributed as widely as possible and did not care for any
one or two or three to contribute to the entire amount of
stock.
Q. Did either you or he suggest the number of shares that
you considered taking?
A. I do not understand what you mean?
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Q. Did you or he suggest the num~er of shares
of stock that yon should consider taktng?
A. I . do not think Mr. Booker suggested any
quantity. The next day, if I recall correctly, I told him I
would take 25 shares.
Q. At what price?
A. At $16.00 per share, or less, if he had rather I not take
that much.
Q. Were you prepared to take it and pay for it?
A. Yes, sir.
pag·e 383

~

ICROS.S EXAMINATION.
By ::Mr. Gravatt:
Q·. Mr. Barrow, I believe you said you were Secretary and
Treasurer of Perkins & Barnes Construction Company?
A. Yes, sir. ·
Q. Is that ~{r. D. W. Perkins? "
A. Mr. D. W. Perkins and R. B. Barnes.
Q. And ·bookkeeper at the Planters Warehouse-who owns
that?
A. D. vV. Perkins.
Q. Is that the same Mr. D. W. Perkins who is vice-president
of the Citizens Bank & Trust Company'
A. Yes, sir.
Q. Did it occur to you that Mr. Booker was inviting you
to become a stockholder of this bank because of your business
relations to Mr. Perkins?
A. I thought so.
Q. Is it not a fact that JHr. Booker requested that this
proposition and that this information be kept confidential because there were other friends of the bank who wanted some
stock to whom he was not offering it?
page 384 ~ . A. Yes, sir.
Q. How long did you keep it confidential Y
A. Really, I could not tell you.
Q'. How long was it before you told the Harrises about it f
A. I really do not know, sir, it was a nutnber of days.
Q. As long as a month f
A. I doubt it, no, sir.
Q. You made a right sharp little speech at that meeting,
did you not?
·
A. I had something to say, yes, sir.
Q. Didn't you arise to your feet and address the body and
tell them what a fine opportunity you thought it was Y
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A. I thanked them for giving us the opportunity to buy it,
yes, sir.
Q. And we young men oug·ht to come to the aid of the
country and render a public service Y
A. I told him I thoug·ht it was very commendable from our
standpoint that he invited us.
Q. And that you thought that no'v was the time for us
mP.n of promise and ability to rally to the cause of the community?
A. Well, I do not know whetherQ. You made a right smart little speech, flourishing speech,
and oratory, did you not Y
A. I do not think so, no, sir.
Q. Mr. BookP.r has not been able to dP.liver you the stock
has he?
A. No, sir, hP. never has delivered it to us.
RE-DIRECT EXAMINATION.
page 385

~

By 1\fr. Allen:
Q. Mr. Barrow, before that time did you know
that the bank had any stock for sale?
A. No, sir.
The deposition of

B. H. BOLLING,
takP.n for the heirs of J. M. Harris, de<!eased, the 3rd day of
July,-1935, and duly filed herein.

By Mr. Allen:
Q. J\fr. Bolling, will you state your age, residence and occupation, please'
A. Blackstone residence, age 44, and salesman.
Q. Mr. Bolling are you the Mr. Bolling who attended the
meeting which 1\fr. George Barrow has just testified about?
A. Yes, sir.
Q. Will you state who requested you to come to that meeting?
·
A. Mr. Booker.
Q. How much of the stock did you agree to take and at
what priceY
A.. I agreed to take 10 shares at $16.00.
Q. Did Mr. Booker state on that occasion how many shares
he was in po~ition, to dispose of or distribute?
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A. I believe that he did, but I do not reeall the number
of shares. I think he might have said the number, ·but he gave
the approximate amount, l)ut 1 really cannot recall what it
was. I do recall the price of it, but I do not recall that.
Q. Vlha t was the price T
page 386 ~ A~ $16.00.
Q. Did !'Ir. Booker make any statement to you
gentlemen on that occasion with reference to the value of that
stock, 'vhat it was worth 1
A. You mean the book value f
Q. The book value of the stock T
A. Yes, I think he did.
Q. Do you reeall what i~ was 1
A. No, sir, I do not reeall, that is, I could not say the
figures, I could say what I thoug·ht, but I do not recall just
exactly.
Q. Were you in position to take and pay for the 10 shares
of stock if he had delivered it to you T
A. Yes, sir.

CROSS

EXA~fiNATION.

By Mr. Gravatt:
Q. Do you know when the meeting was?
A. No, I do not, ~Ir. Gravatt. I could not tell the date to
·
save my life.
Q. Was it before or after Christmas T
A. I cannot recall to save my life.
Q. You were ready and able to pay for 10 shares 1
A. Yes, sir, I could have.
Q. And Mr. Booker np to this time has not been able to
deliver you the stock, has he 1
A. No, sir, he has not.
Q. Have you ever inquired of him for the stock?
page 387 ~ A. No, sir, he notified me he could not deliver
it at the time by letter, or that there would be a
delay, just ho'v the letter was worded, I could not say. I was
notified.

R.E·-DIR.ECT EXAIVIINATION.
By

~{r.

Allen:

Q. Did you have any conversation with him as to why he
could not deliver thP. stock 1

A. Any conversation with Mr. Booker?
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.A. Yes?
A. No, sir.
Q. Have you the letter he 'vrote you'
A. I do not think I have. I do not believe I have. No I
did not have any conversation 'vith him, because after I got
the letter-We had until the next day and I went there and
notified 1\fr. BookP.r that I would take 10 shares, and then it
was later on that I got this letter, I do not know just how
it was worded, 'but that there would be a delay in delivering·
it, something of that sort. Exactly what it was I do not know.
The dep9sition of

E. D. WATKINS,
taken for the heirs of J. 1\L Harris, deceased, the 3rd day of
July, 1935, and duly filed.
By

~Ir.

Allen:

.

Q: l\tir. Watkins, will you state your age, residence and oc-

cupation please?
A. 47, Blackstone, Virginia.
Q. Were you at the n1eeting which has been referred to by 1\:fr. Barrow and Mr. Bolling in their testimony?
A. Yes, sir.
·
Q. 1Vas any of the stoek offered to you 1
·
A. Yes, sir.
Q. Ho'v much, if any, did you agree to take'
.A. I agreed to take 10 to 15 shares, not any specified
amount. I told him I would let him kno'v; if he had 15 shares
· available I would take 15.
Q. What was the price 1
A. $16.00 a share.
Q. Were you 'in positio11 to take and pay for the stock 7
A. Yes, sir, I would have paid for it.
page 388

~

CROSS EXAl\IINATION.

Bv 1\fr. Gravatt:
·Q. 1\fr. Booker has not been able to deliver the stock, has
he?
.A.. No, sir.
Q. If you do not mind would you tell me why you wanted
this stock?
A. Well, not any special reason, really not any special reason, but-
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Powell H~trt.

Q. Are you a customer of the bank?
A. Yes, sir.
Q. A friend of the bank'
A. Yes, sir, I have been doing business with the bank ever
since the first day I came to Nottoway County.
Q. That influenced you some in wanting to buy
page 389 ~ some stook?
A. iOertainly.
RE-DIRE1CT EXAMINATION.
By Mr. Allen:
Q. Did you kno'v before that time that the bank had any
stock for sale?
A. No, si;r, I never had asked for any or anything a'bout it.
Q. You never heard of the bank having any for sale?
A. No, sir.
B. H. BOLLING,
recalled
By Mr. Allen:
Q. 1\fr. Bolling, before this meeting· at which this stock was
offered to you gentlemen, did you know that the bank had
any stock for sale 7
A. No, sir.
By Mr. Gravatt:
Q. If this stock had been offered to you at $45.00 or $50.00
a share, would you have been interested in buying it in De- ·
cember, 1934?
A. No, sir, I do not think I would l1ave been interested in
buying it at that price, no, sir.
·
Further this deponent saith not.
page 390

~

The deposition of

POWELL HURT,
taken for the heirs of J. M. Harris, deceased, the 3rd day of
July, 1935, and duly. filed.
By Mr. Allen:
Q. State your age, residence and occupation, please?
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Powell H1trt.

A. I am 35 years old, residence Blackstone, R. F. D., occupation farming.
Q. It has been stated in this case that you were present at
. the meeting· referred to by Mr. George Barrow, Mr. Bolling
and others, will you please state if you were present V
A. I was.
Q. How much of the stock was offered to you and at what
price?
A. No specified number of shares was offered or suggested
to any individual.
·
Q·. What took place there?
A. What took place at the meeting?
Q. Yes.
·
A. We were offered a number of shares,-! do not know
just how many-of stock at $16.00 a share.
·
Q. Did you' at that time agree to take any of it?
A. I agTeed the next day to take some.
Q. How much?
A. 10 shares.,
Q. At what price?
A. $16.00 per share.
Q. Were you in position to pav for itt
pag·e 391 } A. Yes, sir.
"
Q. Did you know before that tim~ that the bank
had any of this stock for sale T
A. No, sir.

CROSS EXAlVIINATION.
By Mr. Gravatt:
Q. Mr. Booker has not been able to deliver you this stock,
has he?
A. He has not delivered it.
.
Q. Is it not a fact that you pi·esented your check in payment and asked for the stock t
A. Yes, sir.
Q·. Didn't he keep your check for some timeT
A. He kept it a month probably and never collected it.
Q. And then returned it?
.
·A. Yes, sir.
.
Q. Do you recall at this meeting when Mr. Booker was
asked by ~ir. J. Segar Gravatt if he would guarantee a delivery of the stock offered to you young men and he stated to
you that he would T
A. No, sir, I do not recall that.·
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T. J. Herbert.
Q. You do not recall it.¥
A. No, sir.
·
Q. How long after the meeting was it before 1\{r. Booker
~ent you a letter to the effect that there 'vould be a delay in
the delivery?
A. I could not say definitely, but I would say about a
~~

.

Q. Do you happen to recall the date of the meeting,

~Ir.

Hurt?
A. No, sir.

RE-DIRECT EXA}fllNATION.
page 392 } By Mr. Allen:
Q. ~Ir. Hurt, 1\ir. Gravatt asked you if Mr.
Booker had been able to deliver this stock to you, all that you
know is that he has not delivered it, whether he was able or
not you know nothing about that!
A. No, sir.
,
The deposition of

T. J. HERBERT,
taken for the heirs of J. l\1. Harris, deceased, the 3rd day of
July, 1935, and duly filed.
By 1\{r. Allen :
Q. Please state your age, residence and occupation, please f
·A. 40, Blackstone, R. F. D. 3; merchant and farmer.
Q. l\1:r. Herbert were you present at the meeting· referted
to by Mr. Barrow, 1\ir. Bolling and others in their testimony?
A. Yes, sir.
Q. Did you· agree either at the meeting or the next day or
so to take any of the stock ;that .Mr. Booker offered?
A. Yes, sir, the next day, next morning.
Q. How much did you agree to take and at what priceY
A. 10 shares at $16.00 per share.
Q. Did you know before that tin1e that the bank had any
of this stock for sale t
·
page 393 ~ A. No, sir.

CROSS E-XAl\fiNATION.
By l\ir. Gravatt:
Q. 1\Ir. Herbert have you ever gotten your stockY
A. No, sir.
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P. Tif!einberg.
Q. How many times since then have you been by the
to see J\tlr. Booker Y
A. I think I asked him something about it one time.
Q. You were fully able to pay for it~
A. Yes, sir.

bank~

The deposition of

P. \VEINBER·G-,
taken' for the heirs of J. l\L Harris, deceased, the 3rd day of
July, 1935, and duly filed herein.
By Mr. Allen:
Q. vVill you state your age, residence and occupation,
ple~se?

A. 31, Blackstone, Merchant.
Q. l\{r. Weinberg were you at the meeting in which some
bank stock was offered to you and others by Mr. Booker?
A. Yes, sir.
Q. Did you at that meetin.g, or theteafter, agree to take
any of it, and if so, at what. priceY ·
A. I agreed to take 10 shares at $16.00 a share.
pag·e 394 r Q: Were you able to take it and pay for it¥
A. Yes, sir.
Q. Did you kno'v before that time that the bank had any
·
such stock for sale Y
A. No, sir.
CROSS EXAMINATION.

By l\fr. Gravatt:
Q. Have you gotten your stock, l\fr. Weinberg?
A. No, sir.
Q. How· long have you been living here?
A. 7 years.
Q. During that time have you been a friend of the Citizens
Bank & Trust Company?
A. Yes, sir, I do all my business there.
Q. Have you ever been there and asked about your stock?
A. Yes, sir.
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The deposition of
L. H. IRBY,
taken for the heirs of J. 11. Harris, deceased, the 3rd day of
July, 1935, and duly filed.

B·y :Wir. Allen :
Q. Will you state your age, residence and occupation,
please~

A. Age 32, residence, Blackstone, occupation,
General Insurance Agent.
Q. 1\tir. Irby it has been stated that you were
present at a meeting at the C.itizens Bank & Trust Company
in which 1\fr. Booker offered some stock to a number of gentlemen, were you there?
A. ·Yes, sir.
Q. Did you agree at that time or thereafter to take any of
the stock?
A. Yes, sir.
Q. How much did you agrP.e to take and at what price?
A. I agreed to take 1 to 15 shares : he did not know exactly
how much was availablP., at $16.00 a share.
Q. Did 1\fr. Booker tell you on .that day what the book value
of that stock was 7
A. Yes, sir, he did.
Q. 'What was it?
A. I know he told us, but I think it \Vas in the neighborhood of $26.00 to $:?.8.00 pP.r share.
Q. Did you know bP.fore that occasion that the bank had
any stock for sale?
A. No, sir.
0. Do you recall approximately when that meeting was 7
A. It was in the month of December, I think.
Q. 19347
A. Yes, sir, but I do not know the exact date.
Q. Can you say whether it was before or after the lOth day
of December, ~934'¥
·
A. I cannot say. I think it was after the 10th,
page 396 ~ but I cannot say for certain, because I do not
know.
page 395

~

·CROSS EXA1\1INA.TION.

·

By Mr. Gravatt:
Q. Mr. Irby, do you remember whether_ Mr. ·Booker in ad-

dressing· the meeting had a type\vritten memorandum of notes
which he used Y
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T. H. Rash .
.A. He did have some notes, yes, sir.
Q. Has he been able to deliver this stock, or has he delivered this stock to you Y
A. No, sir.
Q. Was an overturP. made to you at or about that time,
suggesting that if you could get the stock in the bank that
the bank would like to have y:on on its board of directors f
A. It was,' yes, sir.
Q. .Since that time have you been invited to join the board
Qf directors of the First National Bank of Blackstone Y
A. Yes, sir.
Q. Have you become a member of the board of the 'First
National Bank?
A. No, sir.
The deposition of
T. H. RAJSH,
taken for the heirs of J. 1\t Harris, ·deceased, the 3rd day of
July, 1935, and duly filed herein.

page 39'7

~

By Mr. Allen :
Q. Will you state your age, residence and occupation, please 1
A. 38 years old, in the trucking business.
Q. Resident of Blackstone?
A. Yes, sir.
Q. It has been testified to here that you were· present, in
company with a number of other gentlemen, at a meeting in
the Citizens Bank & Trust Company building, when Mr.
Booker offered some 'hank stock to you gentlemen. Do you
recall being at that meeting!
A. Yes, sir.
Q. Could you tell us approximately when that meeting was
h~d!
'
A. Here in this room.
Q. When?
.A. I do not remember the date, two or three months ago.
Q·. Could you tell us whether it was before or after the
lOth of December, 1934?
A. No, I do not remember, but I think I have a copy of the
letter that 'vas kept in the file, but I do not remember what
day of the month it was.
Q. Did you ag·ree at that meeting or in a day or so after
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R. A. Adams.
that meeting, that you would take any of the stock, and if so,
how much, and at what price 1
A. I think it was 20 shares.
Q. At what price?
.
A. I will be ''dogged'' if I remember whether it was $15.00
or $20.00. I do not know.
Q. For your infonnation, I 'viii state that the other witnesses testified that thP. price at which the stock was offered
was $16.00 a share~
page 398 ~ A.. $16.00 a share. I do not remember anything
about it, to tell you the truth. I do not know anything about tllP. stock, ·because after it was not delivered I forp:ot all about it.
Q. Wer,P. you in position to take it and pay for it at that
time!
A. Yes, sir.
Q. Did you know before that occasion that they had any
stock for sale?
A. No, sir.
The deposition of

R. A. ADA1YIS,
taken for the heirs of J. ~L Harris, deceased, the 3rd day of
July, 1935, and duly filed.
By lVI r. Allen :
Q. Will you please state your age, residence and occupation, please?
A. Age 63, Blackstone, residence, occupation mercantile
business.
Q. It appears from the record in this case Mr. Adams that
you and Mr. H. 1\L Hurt and Mr. E. H. "'\Vard acted as appraisers of the estate of the late Captain J. M. Harris 1
A. Yes, sir.
Q. And it appears from the appraisal that 200 shares of
the stock of the Citizens Bank & Trust Company, of the par
value of $25.00 was appraised at $9,000.00, which I believe is
$45.00 a share. Will you state please upon what
page 399 ~ information you appraised that stock at $9,000.00
and from whom you got it?
By 1\!Ir. Gravatt: ThP. question and answer are objected
to because the appraisal is a ptrblic record and speaks for itself. The appraisal has not been attacked, and it i~ improper
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R. A. Ada,ms.
for this witness to testify as to the appraisal and the court is
not concerned with what information was furnished them.
The testimony is irrelevant, immaterial and irrespective to
the issues.
A. The information we got in regard to the bank stock was
from ~Ir. Booker as to the market value of it, the way we
figured it.
·
Q. Did you appraise it at the figures given you by Mr.
Booker?
A. Yes, sir, we agreed that from the information we had
that was a fair value for it. That is my recollection.

CROSS EXAI\1INATION.
By Mr. Gravatt:
Q. How long have you been living at Blackstone?
A. Well, about 16 years the last time; prior to that I considered it hon1e for forty odd years.
Q. Is the only information you had as to the market value
of the Citizens Bank & Trust Company stock the opinion of
Mr. J. A. Booker¥
A. vVell, of coursei we had that and some of it had been
sold prior to that. But when we appraised the property, why
the information we got from 1\tir. Booker was 'vhat we based
our actual market value on.
Q. And nothing else f
A. Well, that had more to do with it than anypage 400 ~ thing else, as I recall. It is mighty hard to remember everything. It was in 1930.
Q. lVIr. Booker appraised the stock then~
A. No, sir. He gave us what he considered the value of it.
Q. .Aald you took his opinion thereon!
A. Yes, sir.
Q. And did not get any other information Y
A. None, other than what we, in a general way, knew about
the value of it.
Q. Did you buy any 'Citizens Bank & Trust Company stock
for your 111other about two years before Captain Harris'
death?
A. Son1etime before. I do not know just when.
Q. vVhat did J-OU pay for that?
A. I do not remember. I think it was forty odd dollars. I
do not rcmen1ber what it 'vas.

.

-
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The deposition of

H.

~L

HURT,

takP.n for ~he heirs of J. ~I. Harris, deceased, the 3rd day of
July, 1935, and duly filed.
By

~Ir.

Allen :

Q. Will you please state your
·
tion f

~ge,

residence and occupa-

A. I am 69 years old; Blackstone and a farmer. ·
Q. Mr. Hurt, it appears that you and 1\tlr. Ashley Adams and

Mr. E. H. Ward were appointed to appraise the estate of the
late Captain Harris. Will you state whether or not Mr. E.
H. Ward is now living?
A. 1\fr. Ward is dead.
page 401 } Q. It appears from your appraisal that you appraisP.d 200 shares of the stock of the Citizens
Bank & Trust ·Company, of the par value of $25.00, at $9,000.00, or $45.00 a share. Will you please state where you
got your information from upon which you based that appraisal?
By Mr. Gravatt: Counsel for the executor and bank notes
the same objection noted to the testimony of R. A. Adams to
the testimony of t~1is witness.
A. The evidrmce we had before us was the only way you
could do. I think, like ~1:r. Adams said, we got most of our
information from ~Ir. Booker as to what the stock was worth,
and I never owned a share of bank stock in my life. I al'vays paid them interest.
Q. Well, did you and 1\tir. Adams consult Mr. Booker as to
what he thoug·ht the value of that stock was?
A. Well, I will tell you how it was with me when we appraised that thing, I thought the thing was over, and it escaped my mind, and I never paid any attention to it, and I
really do not know the whole circumstances as they were.
Q. But you do recall that your appraisal was based on
what Mr. Booker told you to a large extent?
A. I reckon the stock at that time was selling for around
forty dollars, but it is not selling· so now.
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H. 8. Robe1·tson.

CROSS EXAl\1INATION.
By Mr. Gravatt:
Q. Mr. Hurt, Captain Harris died, I think, the 4th day of
May, 1930. Do you recall the drought of 19307
page 402 ~ . A. Yes, sir.
Q. Was that a de!:ltructive drought to crops and
property in this part of the state f
A. It was to some people, and some parts of the state the
crops were good and other places bad. It was not the drought
that ruined mine that year, but wild fire got in it in the fall.
Q. Do you recall whether or not that in the summer of that
same year the J{]otz Silk Mill went into the hands of the receiver7
A. I certainly do; they went in for $1,500.00 of my money.
Q. Do you recall approximately ho"\\ much of that preferred
stock was owned by the Citizens of Blackstone and in the immediate vicinity?
A. They owned upwards of $100,000.00.
Q~ That crash came very soon after Captain Harris' death,
did it not?
A. Yes, sir.
Q. Do you think the fact that so many people in Blackstone
lost money by virtue of that failure would have had any effect on the market of other stocks in this community?
A. No, I do not think so, that was a close thing· here in
town and I do not think it had any effect.
Q. It 'vould have eliminated the prospective buyers?
A. It would have eliminated a prospective buyer to take
more stock at that time. I was never going to take any more
stock in that thing, I do not care what it was. It cleaned
n1e up, and I have never put on a silk sock since.
Further this deponent saith not.
nage 403 ~ The deposition of
7

H. S. ROBER.TSON,
.
taken for the heirs of ,J. ~f. Harris, deceased, the 3rd day of
July, 1935, and duly :filed.
Bv 1\fr. Allen:
··Q. 1\fr. Robertson did you at one time own any stock.in the
Citizens Bank & Trust 1Company?
·
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George I nge.
A. Yes, sir, I own some now.
Q. Did Mr. George Inge come to you at any time in recent
years and try to purchase your stock, or any part of it?
A. He came to me some-it has been six or seven years
ago. I know it was while we were in the old post-office, and
said his mother would like to buy my stock if I wanted to
sell it.
LJ. Can you fix the year now in any 'vay Y
.
A. Well, I ·bought the stock in 1923, and I imagine it was
certainly four or five years after I bought the stockQ. The question is are you unable to fix the yeart
A. Yes, sir, I do not have any idea.
Q. What price did he offer you for the stock·f
A. He offered me $46.00.
Q. For how much Y
A. 10 shares, $460.00 for 10 shares.
Q. Did you refuse to· let him have it'
A. 1res, sir.
Q. "'\Vhat were you asking for it¥
A. I paid $46.50 for it in 1923, and I wanted
page 404 ~ him to pay me at least what I paid for it.
Q. Did you offer to sell it to him for $46.50 ~
A. No, his 1nother would not put that much in it.
Q. The fifty cents a share was what split you gentlemen f
A. 1[es, sir.
1

The deposition of
GEORGE INGE,
taken for the heirs of J. M. Harris, deceased, the 3rd day
of July, 1935, and duly filed.
By Mr. Allen:
Q. !{r. Inge, will you state your age, residence and occupation, please 1
A. 41 years old; live in Blackstone, post office clerk.
Q. 1\{r. Inge did you have occasion several years ago to
attempt to buy some stock in the Citizens Bank & Trust Companyf
A. 1[es, sir.
Q. For whon1 were you atten1pting to buy the stockY
A. l\fy mother.
Q. ''Thorn did you go to try to buy some stockf
page 405 ~ A. vV ell, I asked at the bank and they did not
have any, and then I mentioned it in the post
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George lnge.
office. ~Ir. Robertson was postn1aster then, and I asked
him if he knew where I could get some Citizens Bank & Trust
Company stock, and he said "I have got 10 shares", and I
said "do you want to sell it", and he said "I will sell it",
and so I then asked him how much he wanted for it, and he
said he wanted $46.50 for it, and I said "will you take $460.00
for the 10 shares,'' and he said ''no, l will not take a cent
l~ss than $46.50 for it", that it was worth that much. Well,
mother had asked n1e to look around and see if I could get
any for h-er; she bad some money on interest and if she could
g·et 6% or 6lf2% that it was better than getting 4% at that
time, and so I told Haynie that I would go home to dinner
and would let hhn ln1ow when I. came back, and when I came
back I told him that she would not pay but $460.00, and he
said he would not sell it for a cent less, but I think something was stated in there about the dividend; the dividend
was n1ost due, I think it was most the date for the dividend
to be paid, and mentioned sonwthing about dividing the dividend if she bought it for $46.50.
Q. 1\{r. luge, what did you do then, did you go any\vhere
else to try to buy the stock 1
A. -No, sir. I did not know where to go. I had inquired
at the bank and they did not have any.
Q. Did you inquire at the bank before you went to Haynie
Robertson or afterwards 1
A. I could not say, but I know I went there. I must have
asked at the bank before I went to Haynie Robpag·e 406 ~ ertson, b~ause I inquired around in a casual way,
and he said he had 10 shares, but refused to sell
it to me for less than $46.50. l\Iother had $460.00 and she
did not want to go above that.
Q. Do you recall who you enquired of at the bank1
A. No, I could not say. I reckon it was the teller at the
window.
Q. Is there any way that you can give us any idea about
what year that was 1
A. I would say just off-hand, around 1930 or 1931.
Q. Was it before or after the silk mill closed?
A. I think it was after the silk mill closed. I am not posi·
tive.
Q. Your mother had some silk mill stock?
A. Yes, sir.
Q. Do you recall any conversation with her as to whether
she wanted to buy some more stock, althoug·h sl1e had lost on
the silk n1ill stock?
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Geo1·ge Inge.
A. I recall right 1nuch conversation, because I had two
shares which I sold to her and tried to sell it for her -after
I sold it to her, and she would not let me, and then she
wanted me to pay for it, and I told her no that I could have
sold it before it went under and she would not let me.
Q. Do you think you can say, with reasonably certainty,
that this effort you niade to buy the Citizens Bank stock was
after the failure of the silk n1ill f
A. I think so. I think it was in 1930 or 1931. I do not
know just when the silk n1ill went down.
Q. Whatevet date· it was, it was after the silk mill closed~
A. I think so, as well as I can remember. I am
.
·
page 407 ~ not positive.
Q. Do you know what dividend the Citizens
Bank was paying then on that stock f
A. Well, I had a little stock just a little before that and it
paid a regular dividend and an extra dividend, because I had
some stock, and I think it paid around $12.00. I think I had
5 shares, and it paid a 7% dividend and a 5% extra dividend,
12% dividend, if I an1 not mistaken.
Q. Have you g·ot any Citizens Bank & Trust Company stock
now?
A. No, sir.
Q. When did you sell yours~
A. I sold n1ine several years ago.
Q..A.fter this conversation you had 1
A. No, sir:, before that. That is the reason-it was paying such a g·ood dividend is the reason I tried to get 1\iother
to buy some of the stock if she could buy it, because she
could make more on her investment than the interest.
Q. Was the Citizens Bank stock regarded then as good
stock?
·
A. Yes, sir. In other words, I would have boug·ht anything·
Captain Harris said buy, because it was the very best.
CROSS EXAMINATION.
By :Nir. Gravatt: ,
Q. Who bought your Citizens Bank stock¥
A. Garrett, R. G. Garrett, at Spencer's Drug Store.
Q. How long after you sold to ~Ir. Garrett was it that you
had this conversation with Mr. Robertson?
A. I could not say.
Q. About how long?
page 4,08 ~- A. Well, I kno'v that I. was interested in the
stock, so I was recommending it to 1\Iother to buy,
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Qn aooount of the transaction that I had. I bought the stockQ. That is not an answer to my question. I just asked you
to tell me how long after you sold your stock was it that
you had this conversation with 1\!Ir. Robertson, was it two
years?
A. I could not say.
Q. Was it one year 1
A. I could approxirnate it by the transfer of the stock, that
is about the only way I could do it.
Q When you had this conversation with 1\ir. Robertson, was
·
Captain Harris living'
A. I do not think so. It was close to Captain Harris' death
as well as I can remember, because I was thinking at the
·time that maybe he would put some of his stock on the market for sale. I thought maybe we could get hold of some of
that stock, but it was close around 1930 or 1931 as well I
can recollect.
Q. How long did you hold the stock before you sold it to
~Ir. Garrett?
·
A. Not long.
Q. About how long?
A. I will say twelve months, not quite twelve months.
Q. ·If you can give us that answer, why can't you tell us
'vithin two years of the sale to Garrett as to the conversation
w'ith Robertson ?
A. Well the transaction of the stock is different from the
other, because it is a financial investment and I used that
investment to pay pff indebtedness to the bank, because I
know how long I had the stock, but I do not know what time
I sold this stock and what year.
page 409 ~ Q. Can you give us within five years of what
year you sold the stock f
A. 'Veil, the bank has a record of the transaction, transfer
and all; that is the reason I do not know what year. I do
not have. any idea, but I do know I sold it and paid it to the
bank for the note I owed the bank.
Q. Can you tell us within five years of the time you bought
the stock that you owned in the Citizens Bank?
A. It was, I think it was around two years after Judge
· ~!ann's death. It was Judge 1\{ann's stock. What year did
Judge Mann die. I do not know. 1\{r. Booker, when I bought
it, had right much of it; that was Judge 1\fann's stock, and
he wanted· to place that stock in this community. I remember
J\1r. Booker telling m~ that, he said he had some and was not
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letting so very many people have it outside of the community,
because he wanted to build up the business in the ·bank.
Q. You are certain you bought this stock after JJudget
~Iann 's death 1
A. It was Judge ~:I: ann's stock so he said.
Q. You are certain it was after his death~
A. Yes, sir.
Q. You are just as certain about that as you are about the
time of the other conversation1
A. Yes, sir.
Q. The stock record shows that you bought 5 shares of stock
the 2nd day of June, 1923, which stood in the natne of W. H.
Mann, and that you sold it to R. G. Garrett the 13th day of
December, 1923?
A. I know I got one dividend, or perhaps two,
page 410 ~ but I do know that I got one dividend off of that.
Q. And now since I have given you that information, are you still of the opinion that you bought that
stock before Judge Mann died l
A. I said after he died; they could not have sold it before
he died.
·
Q. You bought it after he died 1
A. I just told you it was ,Judge l\fann 's stock, and lie let
them have the stock so he could distribute it in this community.
Q. I want to be certain that you bought it after Judge
Mann's death?
A. 'That is what he told 1ne, that it was Judge Mann's
stock'
Q. A big man like the g·overnor and you being in the post
office handling people, you probably could have known that
yourself and he would not have had to tell you 1
A. I was under the impression it was after Governor ~Iann
died.

R.E-DIRECT EXAl\ITNATION.
By l\{r. Allen:
Q. 1\fr. Inge, do yon know whether or not l(r. Epes Harris
came to see you sotnething· like eighteen mouths ago to find
out, if he could, about when you tried to buy this stock for
your mother?
A. Yes, sir, :Nfr. Harris drove down to my house one night.
Q. Do you recall discussing the matter '\\rith him and ,vith
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. your mother with reference to elates, and then reaching the
conclusion that you tried to buy the stock in 1931?
A. I think 1\tir. Harris asked me to go in to see Mother,
and told me to ask ~'!other about the dates, and I do not recall just what she said, but I was under the impression that
the dates were around 1930 or 1931, or a few years before
that.
page 411 ~

The deposition of

R. D. \VEST,
taken for the heirs of J. 1\ti. IIarris, deceased, the 3rd day of
July, 1935, and duly filed.
By ~:lr. Allen:
Q. J\iir. West, will you state your age, residence and occupation please 1
A. I do not believe I exactly know my age ; 53, merchant
in Blackstone.
Q. Mr. West, have you in recent years had any transactions
involving the sale or transfer of any stock for the Citizens
Bank & Trust Company of Blackstone?
A. Yes, sir. I traded with :h1:r. C. C. Churn from Richmond.
Q. Will you tell what you got for the stock?
A. First tell us how much stock it was?
A. 10 shares.
Q. What did you g·et for it'
A. Well, I do not know what I got for it, I got two lots,
really was not no price set on the stock. I made him an offer-told hin1 I would trade him my 10 shares of stock for
the two lots he had then in Blackstone.
Q. Where are the lots?
A. Located on the corner of Dinwiddie & High Streets.
Q. At what price was the stock traded~
A. It was not really any price on it. l-Ie asked me about
trading· about six n1onths before I traded, and I told him that
I would trade him the stock for the two lots, and he said he
had a mortgage on the lots for $200.00, and at that time I
would not trade with hhn, hut afterwards· I depage 412 ~ cided I would trade him my stock and paid the
mortgage off of $200.00.
Q. At what price did the man offer you these lots for
1noncv without reference to tl1e stock?
.
A. "I do not think any price was eyer offered. I was not in-
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terested in buying right at that time, because I did not have
any money.
Q. What do you figure the lots were worth in the trade?
A. I really do not know.
Q. Can you give us any idea what they are worth?
A. Well, I heard they had been offered around $600.00 for
the two lots.
'
Q. What year was that lVIr. \Vest1
A. I think it was about 1932.
The deposition of
TROTT.ER. BAGLEY,
taken for the heirs of J. ~I. Harris, deceased, the 3rd day of
July, 1935, and duly filed.
By }fr. Allen:
Q. Will you please state your age, residence and occupation, please f
A. 46 years old; live in Blackstone, and unemployed.
Q. lVIr. Bagley, did you know the late Captain J. 1\IL Harris?
A. Yes, sir.
.
Q. Did you have any occasion to be closely associated with
him shortly before he died, or any time within a year before
he died?
' page 413 ~ A. Yes, sir.. Captain wrote me-I was living in
Tainpa, F'lorida, and he wrote me he 'vanted to
come down and stay a couple of weeks with me, and I met him
at the train and took hhn to the hotel where I was living· and
he stayed there, I think, just about ten days.
Q. Did he have any conversation with you on the subject
of the agreement he had with Epes Harris with reference to
giving him the home property in consideration that Epes
should board him and take care of him, etc.?
By Mr. Gravatt: The question and answer are obj.ected to
·
as hearsay and as immaterial to the issues.
A. Captain when he came over to the hotel there I first
got him a nice room in tl1e hotel. I knew this lady mig·hty
well, and I took him up there and he liked all right, and I
told him, I said "Captain you get washed up and come on
by my room and then we will go on down to dinner''. The
room that I was in was a double room with a bath between that
room and the room next, and the other room was not occu-

<
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pied, and he asked me who lived in that room, and I said
"Nobody lives in it", and he said he wanted to live in that
room next to me, and several times he got to talking about
things up here, and we were talking there one day and he
was telling me about he was getting old and w·as mighty glad
to come back in ·the later years of his life so he could leave
his children well fixed, and told me he left each one of his
children $10,000.00, that he had given them $10,000.00 already,
and gave Epes the home, and put in that that Epes had to
take care of him and feed him as long as he lived, and in
order to safeguard himself he took a mortgagepage 414 ~ I do not recall the amount of the mortgage-on
the place, but had in his will that Epes would not
pay that mortgage, that the mortgage would be cancelled
and turned over to Epes at hi~ death.

·CROSS EXANIINATION.
By ~Ir. Gravatt:
Q. l\fr. Bagley, please, as nearly as you can, give me the
year when Captain was down there and had this conversation
'vith you?
A. It was 1929, March, I think, 1929, he was there.
Q. .And he told you that he had given Epes the home?
A. Yes, sir. .
·
·
Q. And to safeguard and protect hhnself he had taken a
n1ortgage?
A. Yes, sir.
Q. And that he had put in his will that the mortgage notes
were to be given to Epes 7
A. Yes, sir.
By ~Ir. Gravatt: The Executor and the bank, by counsel,
move the court to strike out from the record all of Mr. Bagley's testimony for the reason that it is at variance from
the testimony of Mr. A. E. Harris as to the contract alleged
to have been made between him and his father, and Mr. A.
E. Harris having testified as to what the contract was, is
bound by his own testhnony, and cannot, in any event, recover
on a contract different from that testHied to by him, and
for the further reason that the alleged contract, as testified to
by Mr. Bagley, is also at ·variance with the alleg~d
page 415 ~ contract as set up in the bill of complaint.
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The deposition of
T. C. ATl{lNSON,
taken for the heirs of J. ~I. Harris, deceased, the 3rd day
of July, 1935, and duly filed.
By 1vir. Allen:
Q. 1\:Ir. Atkinson, did you know the late Captain !farris f
A. Yes, sir.
Q. How long· had you known hhn f
A. What do you 1nean, at the time of his death, or at the
time of this conversation?
Q. At the thuc of his death?
A._ I had been knowing him about all my life. I came to
Blackstone in 1921, and I had been knowing· him before I came
up here-nearly all of my life.
Q. Did you have any conversation with Captain Harris
with reference to any agreen1ent he bad with Epes about giving Epes the honw in consideration that Epes should furnish
him board and lodging· the balance of his life?
A. Yes, sir.
Q. Will you please state what that conversation was?
A. As well as I can remember it was on Sunday, and Captain Harris generally came by on Sunday after his mail, and
he came in this day, and I do not know ho'v it came up about
the conversation about dividing his property, but he told tne
he wanted to g·ive all of his children something, and had
given them son1ething before his death, that he had given all
his children $10,000.00, ·with the exception of Epes, and he
'vas giving Epes the home at his death, of course,
page 416 ~ reserving a hon1c as long· as he lived for lodging
and board, and then he n1ade another remark
about 1\:Iaddie, he said he had fixed up ~laddie so he could not
spend his all at once, or could not throw it a'vay, or something like that. That is about all I remember Captain saying
about it at that tin1e.
CROSS EXAl\1INATION.
By ~fr. Gravatt:
Q. When was that conversation, what year, ~fr. Atkinson?
A. I do not know, I imagine it. must have been a year or
a little more before his ·death; it did not seem to be very
long before his death. It might have been a year or a year
and a half, but it must have been on a Sunday or a holiday ..
Q. Captain told you that he had put t}lat in his will~
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A. He did not say anything about a will, ·said he had given
all the children $10,000.00, except Epes and was going to
give him his home, provided he had a home there as long as
he lived, and at his death it would be Epes' home.
Q. Nothing said about the will Y
A. No, sir.
Q. And he was g·oing to give it to him 1
A. Yes, sir, said he was giving him the home; he was not
giving Epes anything, that he was giving Epes the home at
his death, provided he ·would let him stay there, and provided
he would give him his board and lodging, is the way I understood it.

page 417

~

The deposition of

].1RS. J. :Nf. I-IAR·HIS, JR.,
taken for the heirs of J. lVL Harris, deceased, the 24th day
of July, 1935,· and duly filed.

(Examination by George E. Allen, Counsel for A. E. Harris,
et als.)
·
·

Q. ~{rs. Harris, will you state your full name, age, residence
and occupation, please 1
A. flattie Tingley I-Iarris; 1nerchant.
Q. I believe you are the wife of J. M. Harris, Jr.~
A. I am.
Q. And the sa1ne person whom Captain Harris named. in
his will as Trustee for his son, ,J. ~I. flarris, Jr.?
A. Yes, sir.
.
Q. :Nirs. H~rris, I hand you a paper marked Exhibit J. A.
Booker's testhnony #2, dated Blackstone, Virginia, May 7,
1930, addressed to the ·Citizens Bank & Trust Company, Executor of J. l\L Harris, deceased, Blackstone, Virginia, which
purports to have been signed by the devisees and legatees of
J. ~I. Harris, Deceased. Will you please look at the name
on this paper which purports to be your signature and exanline it closely and state whether or not that is your signature?
A. It is a good in1itation of n1y signature, 1\ir. Allen, but
I have no recollection of signing any paper at all.
Q. 'Vhen did you first hear about such a paper being in
existence~

A. Why it was several n1onths after the death of Captain
Harris.
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Q. When did you first hear that your name was on the
paper?
A. I did not know, my nan1e was on the paper until this
suit was started.
Q. Until tl1is suit was started f
A. Yes, sir.
Q. Were you present at a n1eeting in Blackstone, between
the legatees and devisees under the will of Captain Harris,
and Mr. Booker and representatives of the bank o_n or about
lvfay 7, 1930; that is, a day or two after Captain Harris died?
A. ~o, sir.
·
Q. Did you ever see the paper before I showed it to you
this morning·?
A. ~ o, the ·first I saw it was this morning.
pag·e 418 ~ Q. Mrs. Harris, it appears that on or about
July 1, 1930, the bank paid bequests to James
Madison Harris Fitzgerald, J. Patterson Fitzgerald, Samuel
L. Gray, ~Iiss lVIattie Epes, lVIrs. Sue ·v. Hardaway, lVIrs. Rosa
Gregory and R. B. Epes, aggregating about three thousand
dollars. Were you consulted by :Mr. Booker, or any representative of the bank, with reference to authorizing the bank
·
to pay these legacies Y
A. No, sir.
Q. Did you know anything· about their payment before
they were paid?
A. :No, sir. I was in the bank several days after the money
was p~id Sam Gray, arid lVIr. Booker told me he had paid
Sam Gray.
Q. Had you ever agreed with lvfr. Booker, or any representative of the bank, for him to pay those bequests, or ratified his action in that respect?
A. No, sir.
That is all.
CROSS EXAMINATION.
By vV. Moncure Gravatt, of counsel for the Citizens Bank &
Trust Company, a corporation, Executor, and in its O"\\rn
right:
Q. l\1:rs'. Harris, Sam Gray was Captain Harris' nephew,
wasn't heY
A. I think so, yes.
Q. His was the largest bequest, was it not Y
A. Yes, sir, I think it was.
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Q. $2,000.00, wasn't it f
A. I think it was $2,000.00.
Q. Did you offer any objection to l\{r. Booker at that time
for having paid 1\lir. Gray this money?
A. No use to object then. He had already paid Mr. Gray.
He said he had just paid Mr. Gray two thousand or twentyfive hundred dollars.
Q. And you did not object, did you Y
A. No objootion to n1ake. He had already paid the money.
Q. You did not object to itT
A. I did not then.
page 419 ~ Q. You thought it was proper then, didn't
you?
A. I asked hin1 when the legatees would get anything from
the estate.
Q. But you thought it was proper then to pay these bequests Captain Harris had 1nade his relatives?
A. No, I did not think it 'vas proper until everything else
was settled and the legatees were pB;id.
Q. How was he going to pay you all some money unless
he could pay these legacies first 1 You all were to get the
money after they had been paid.
A. Well, I thought the accounts of the estate had. to be
paid before bequests were to be paid?
Q. Yes, they were, and if they could collect from l\{r. Epes
I-Iarris and Mr. Logan Harris and J\IIr. Willie Harris about
$8,000.00 that they owe, there would not be any question about
paying· the rest of the heirs, but the question I am trying
to bring to your attention is : Did you not think it 'vas right
and proper for 1\ir. Booker to pay Sam Gray in his impoverished condition, Captain Harris' nephew, and these other
old relatives of Captain Harris, such as l\ir. Bob Epes, Miss
Mattie Epes, 1\:l:rs. Rosa Gregory and Mrs. Hardaway, the
small sums that Captain said, he wanted paid to them Y
By J\IIr. Allen: Counsel for the heirs objects to this question for the reason that the witness has stated that she did
·not know anything about the payment of the money until
after it was paid, and that she thought debts oug·ht to be
paid first, and it is improper to ask this witness as to whether
or not it was proper for the Executor to pay any bequests
before the debts owing by the estate were paid when the law
requires the Executor to pay the debts first and the will requires the Executor to pay the debts first, and no written
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agreement has been shown executed by the heirs directing
a different course of conduct.
~Ir. Gravatt, continuing·: Answer the question as to whether
or not you thought it proper for Sam Gray and the others to
receive the money Captain Harris said give thern.
A. No, sir, I did not.
Q. You don't think they ought to have had it?
page 420 ~ A. No, not then.
Q. vVhen should they have had it in your opinion?

By 1\{r. Allen:

San1e objection as heretofore interposed.

Do you think they should ever have been

paid~

(No answer.)
Q. 1\!Ir. Allen asked y:ou about these bequests being paid
July 1, 1930, or thereabouts. Do you have any way of identifying the year when 1\:fr. Booker told you ~{r. Gray had
been paid~ I-Iow long after Captain Harris' death was itf
A. No, sir, I have no way of identifying the year.
Q. How long after ·Captain Harris' death 'vas it 'vhen he
told you 1\tlr. Gray had been paid?
A. A good. while afterwards.
Q. It could not have been in July, 1930, could it¥
A. It was some time afterwards.
Q. Captain died early in lvfay, 1930. Is it not. a fact that
it was 1931 and not 1930?
By 1\{r. Allen: Counsel for Epes IIarris, and others, states
that if he mentioned the date 1930 in his question, it was by
inadvertence. lie meant 1931.
1\'fr. Gravatt, continuing·: Now, as to this paper of l\{ay
7, 1930. Do you mean by your testimony, 1\lfrs. Harris, to
assert that your name was fraudulently put upon that paper?
A. It is a good imitation of my sig·nature, ~1:r. Gravatt, but
I have no recollection of signing it. I never saw the paper
before today.
Q. I asked you if you mean to take the position in this
case that your signature was forged to this paper?
By Mr. Allen:

Counsel for Epes Harris, and others, ob-
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jects to this line of que~tioning because for the sin1ple fact
that the 'vitness' name appears on the paper is no evidence
that anybody has forged her signature. It 1nay
page 421 ~ have been signed by someone else apparently in
.
good faith. We think the testimony of another
witness will disclose exactly who wrote the signature there
and upon whose advice it was so written.

Q. Do you repudiate your sig·nature on this paper, or do
you want to ratify your signature on the paper1
A. As I said before, 1\tlr. Gravatt, it is a good bnitation
of my signature, but I have no recollection of putting 1t there.
Q. That is not the question. I asked you: Do you repudiate the paper and your signature or do you ratify it"?
By J\tir. Allen: He means by that !irs. Harris, do you deny
your signature and say that you did not authorize anybody
to put your name there and the paper has no effect to bind
you and has noBy J\tir. Gravatt: Let her answer the question. ~Irs. Harris has as much sense as anybody here.
By ~Ir. Allen: I was trying to explain to her in--Witness:
A. I had not authorized anyone to sign my name to the
paper.
By ~{r. Gravatt: Counsel for the Executor objects to Afr.
Allen explaining to the witness the meaning of my questions.
Q. Do you repudiate this paperj
A. I never authorized anybody to sign it.
Q. Do you repudiate the paper~
A. (No answer.)
Q. I ask you if you repudiate the paper which calls for an
answer "yes" or "no".
A. (No answer.)

By 1\Ir. Gravatt: If you do not answer, .then I ask the
Notary to .cmnpel you to answer· the question.
By :Nir. Allen: Answer as best you can.
page 422

~

A. I told you I gave no one any authority to
sign the paper.
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By Mr. Allen: Do you recog·nize i_t as a paper binding on
you?
Witness: No, sir, not at all.
Mr. Gravatt, continu,ing examination:
Q. I hand you an order addressed to Dillard Crawley Hardware Company, purported to be signed by you, which we will
mark "Exhibit A''. Please look at that and see if that is
your genuine signature.
A. That is my signature.

J.

(Which order is accordingly .filed, marked ''Exhibit Mrs.
~I. Harris ' Testimony, A''. ~I. II.)

Q. I hand you another order addressed to Dillard Crawley
Hardware Company, 'vhich we will mark "Exhibit B''. Please
see if that is your genuine signature.
A. No, I wrote the order, but that is not my signature.
Q. Who signed· itf
A. ·I don't know. I wrote the order. I don't know who
signed it.
.
Q. And that is not your signat:ure?
A. (No answer.)
· .

(vVhich ordc1· is herewith filed, marked ''Exhibit 1\Irs. J.

J\!I. Harris ' testimony, B ' '. J\L H.)
Q. I hand you another similar order dated l\{arch 7, 1935,
to Dillard Crawley Hardware ·Company, which we will mark
"Exhibit C", and ask if that is your genuine sig11ature.
A. I believe that is mine, the' whole thing.
(Which order is herewith filed, marked "Exhibit Mrs. ,J. 1\L
Harris' testimony, C". l\L H.)

·,

Q. I hand you another paper dated 4/12/33, to Dillard
Crawley Hardware Company, which we will mark ''Exhibit
D"; I ask you if that is not your genuine signature Y
A. No, sir.
Q. Who wrote that?
A. It is not my signature.
page 423 ~ Q. I know, but tell me who wrote it.
Bv Mr. Allen: Do vou know who "rrote it Y
Witness: It looks "'something like Maddie's writing.
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Mr. Gravatt, continuing: Do you know of any other person who was working for you in 1933 who could have written
it but :M;r. J. :hi. Harris, Jr.?
A. Sometin1es my sister is in the store.
Q. That is not a lady's handwriting, ::1\{rs. Harris.
:A. That must have been M~addie 's.
Q. You are familiar with your husband's handwriting, are
you not?
A. Yes.
Q. Are you not morally certain that ~Ir. J. M. Harris, Jr.,
wrote that paper?
A. His signature looks like that.
Q. But compare that_" ].{rs. J. M. Harris, Jr.", written by
J. M .. Harris, Jr., to the genuine signatures that you admit
to and see if there is any similarity at all between your signature signed by Mr. Harris and your signature signed by
yourself.
A. There is whole lots of difference in the "Js" and the
"Ms ".
Q. Is there any similarity between the "Harris, Jr.", and
the ''Harris, ,Jr.", on the genuine signatureS
A. The "Jr." is not alike and the "J. ::1\1:. H.'' is not very
much alike.
Q. You don't have any trouble saying it is not your signature, do you Y
A. (No answer.)
Q. Do you?
A. What, this?
.
Q. Yes, on "Exhibit D". You have no trouble saying that is
not your signature, do you?
A. Yes, I told you at first it was not my signature.
0
{

.

(Which sa!d order is herewith :filed, marked'' Exhibit Mrs.
J. M. Harris' testimony, D ". :NI. H.)
page 424}

Q. I hand you another paper, dated November

23, 1933, addressed to Mr. R. B. ·Hardaway, Dillard~Crawley Hardware Company, signed 'by Mrs. ·J. M.

Harris, Jr. I ask you if that is your genuine signature?
A. Yes, .sir, I remember writing to ::1\{r. Hardaway without
seeing the letter.
(Which letter is herewith filed, marked ''Exhibit Mrs. J. M.
Harris' (Jr.) testimony, E". M. H.)
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Q. Here is a paper dated July 20, 1931, a bill charged to
J\!Irs. J. M. Harris, Jr., and on the bottom there is a memorandum in which you state ''This is not my account-. 1\frs.
J. J\II. Harris, Jr." Will you please look at that and say if
that is your genuine signature. Is \that genuine~
A. Yes, that is n1y signature.
(Which paper is herewith filed, 1narked ''Exhibit
J\II. Harris' (Jr.) testi1uony, F ". :.M. H.)

~Irs.

J.

Q. I hand you another paper, dated July 21, 1931, a letter
from l\ir. Hardaway to you, and then a reply on the bottom
signed by 1\:Irs. J. 1\L Harris, Jr. I ask you to examine that
paper and state if the signature is genuine.
A. I remen1ber that letter.
·Q. Is that your genuine signature?
A. I remember the letter without looking at it. I renlember J.\~Ir. Hardaway writing me and answering it. That is my
signature.
·
(Which letter is herewith ·filed, marked "Exhibit 1\frs. J . .'
M. Han·is' (Jr.) testitnony, G". lVI. IL)

Q. 1\irs. Harris, I believe you run a checking account at
the First National Bank of Blackstone, don't you i
A. Yes.
Q. Do you have any objection to the cashier of the bank
producing; half a dozen of your cancelled checks on the bank
which have been paid, for the purpose of identifying· your
sig·nature on the checks with the understanding that the
checks 'vill be returned to you '\vhen the court is through with
them?
A. You ·are welcome to the checks if the bank has anv.
Q. I will have them produced here this morning. ~ 1\{r'!
Booker, may I speak privately with you a minute?
(Mr. Gravatt and 1\{r. Booker leave room.)
1\fr. Gravatt, resuming examination after a short interval:
1\frs. Harris, I lay a cardboard on the table bepage 425 ~ fore you and ask you to look at the names "1\IIrs.
,J. 1\L Harris, Jr." which appear in holes cut in
this cardboard, the figures, 1, 2, 3 and 4 written above them,·
and see which, if any, of those signatures are genuine.

-
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(Witness examines signatures -closely.)
A. They all look genuine; if not, they are good imitations.
Q. Which, if any, do you have any doubt about in your
mind¥
A. This one, number 3.
Q. How about nu1nber 11
A. No, the only oile I have a doubt about is number 3. They
are all good imitations. They all look-. I don't know about
this one (pointing to ·No. 3).
(~Ir.

Gravatt removes papers from cardboard.)

Q. Number 2 is a letter to 1Ir. Booker, dated June 7, 1935.
Is. that your genuine signature¥
A. I remember writing l\rlr. Booker that letter distinctly.
Q. Well, is that your genuine signature?
A. Yes, sir, I signed the letter I wrote hin1.
1\fr. Gravatt: That was Number 2 on the board.
(vVhich letter is filed, marked ''Mrs. J.
mony, H". :NI. H.)

~I.

Harris' testi-

Q. Number 3 is the paper of 1\riay 7, 1930, which you said
was a good hnitation, but you had some doubt as to the
genuineness?
A. Yes, sir.
Q. Number 4 is a note for $1,000.00, dated May 23, 1935,
signed by J. M. Harris, .Jr., and 1\irs. J. 1\L Harris, Jr., which
is the property of the Citizens Bank & Trust Company. Is
that your genuine sig-nature 1
A. Yes, sir, I have no doubt about any of them but the
one. That one is a good imitation. (Pointing to No. 3.)
Q. Here is a mernorandum or letter at the foot of a letter
dated September 6, 1935, from :llfr. Booker to 1\Irs. Harris,
and your reply. That is your genuine sig·nature, isn't it?
A.. Yes, sir.
~L

(vVhich letter is herewith filed, marked "Exhibit Mrs. J.
Harris' testimony, I". 1\1:. H.)

By 1\Ir. Gravatt: This note, 1\{r. Allen, will be produced
before the judge, but. it goes back in the files of the bank.
By 1\Ir. Allen: Yes. :Niay I ask if this large cardboard may
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be produced, with the numbers on it, so we can duplicate what
has taken place here?
page 426 ~ By l\Tr. Gravatt: I think so.
(Which said cardboard is herewith filed, marked "Exhibit
:Nirs. J. M. Harris' testimony, J". l\L H.)

I

Q. Before you leave the stand, l\{rs. Harris, I wish to hand
you again the paper of l\'Iay 7, 1930, which you say bas a signature which is a good ilnitation, but which you did not make,
and get you to explain in what respects it is different from
the several genuine signatures which have been introduced
in evidence. In what respect or respects is that signature
different from the .other signatures?
A. The ''Harris'' is different.
Q. In what way is it different?
A. The ''Harris'' is different.
Q. What part of the Harris is different~
A. (No answer.)
Q. In what respect on this paper dated July 20, 1931, to
Dillard Crawley Hardware CoD;lpany, is the ,, 'Harris" different from the "I-Iarris" on the paper of J.\tiay 7, 19301
A. There is quite a lot of difference.
Q. Well, in what res.pects are the characters different Y
A. The "l\Is" are different, and the "Rs'' in the "Harris"
are different. The ''Jr.'' is different.
' Q. l\{rs. Harris, how do you think the name "lVIrs. J. M.
Harris, Jr.", got on this paper of May 7, 1930f
A. I don't know. I was not in Blackstone on J.\tiay 7, 1930,
and I don't know a thing on earth about it.
Q. vVere you here on l\f.ay 10, 1930 t
A. (No answer.)
Q. Do you remember what days in l\fay, 1930, you were
here?
A. No, sir, but I do know I was not here that week after
Captain Harris died. The store was closed that week.
Q. There was no reason why the paper could not. have been
·
carried to the store and signed, was it Y
A. It was not brought to the store.
Q. Th~re was uo reason why it could not have
page 427 ~ been, was there?
A. But it was not.
Q. Who in the world put your name on the paper?
A. That is what I would like to kno,v.
Q. At that time everything was pleasant and friendly and
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peaceful. Who on earth could have had any reason for putting
your name on the paper 'vithout your authority or consent?
A. (No answer.)
Q. Will you answer that question?
A. I don't see any way to answer.
Q. You had no reason to suspect that anyone ·would want to put your name on such a paper as that without your knowledge or consent, did you f
A. They n1ay have thought it would be all right. I am
mighty particular about papers I sign.
Q. Did you have any reason to suspect that anybody would
put your name on a paper of this kind at that time without
letting you know anything about it? Captain Harris had only
been buried one day and they were trying to carry out the
wishes of the heirs, the Executor was. ·Can you think of any
reason why anybody should have put your name on this paper
without your knowledge or consent f
A. They mig·ht have. thought it would be all right. I don't
know what else.
I have no further questions.

That's all.

The deposition of

D. W. PERT{INS,
taken for the ·Citizens Bank and Trust Company the 24th day
of ~uly, 1935, and duly filed.
(Examination by W. ~1:oncure Gravatt, of Counsel for the
Citizens Bank & Trust Con1pany, a corporation, Executor,
and in its own right.)

Q. Mr. Perkinr;, you have been formally examined in this
case, but .there are some few questions I wish to ask you in
rebuttal. Were you present with the Executive Committee
last year when Ivir. H. H. Watson appeared before the committee in this roon1 on several occasions with reference to
reaching a settlement of the transactions between the Executor and the bank on the one side and the Harrises on the
other!
page 428 ~ A. Yes, sir.
Q. Do you remember the last meeting, which,
according to the evidence, occurred on the night of June 11,
1934, when 1\{r. "'\Vatson made a proposition to the committee
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and which proposition the conunittee accepted~ Do you remember that meeting 1
A. Yes.
Q. Yv as there any condition attached to the proposition
which l\ir. vVatson Inade and the acceptance thereof by the
bank? Was that an absolute, voluntary acceptance of the
proposition on the part of the bank, or were there any conditions attached to it 1
A. It 'vas a voluntary acceptance of the contract-straight
out.
Q. Have you, fron1 that tinw up until this suit was brought
against the bank by the IIarrises through their attorney, J\iir.
Allen, had any inforn1ation to the effect that the deed from
the Harris brothers and sister to Epes Harris. was delivered
to Epes Harris upon any condition that the money had to be
borrowed fron1 the flonw Owners Loan Corporation?
A. No.
Q. Did :ft'Ir. Epes Harris, or his attorney, or anyone for
him, ever state in your presence .that they objected to his
borrowing the money from the Citizens Bank & Trust Company, and that if that were done the transaction could not
· be put through~
A. No, sir.
Q. In the proposition which l\Ir. \Vatson n1ade which was
finally accepted, the two hundred shares of the Citizens Bank
& Trust Company stock were priced to the bank at $2,500.00.
Under the conditions which existed at that time which was
very shortly after the capital stock had been cut in half, was
that a fair and full price to allow for that stock in your
opinion?
A. Yes, sir, I think it was very fa.ir.
Q. Did :1\Ir. Watson appear to be anxious to get the bank
to take that proposition on the basis of $2,500.00 for that
stockY
A. Yes.
Q. Had it ever been suggested to you, from ~lay 7; 1930;,
up until this litigation, that Nlrs. J. M. Harris' sig-nature on
this paper of ~1ay i, 1930, was not genuine or unauthorized?
A. No, sir, I never heard of it before.
page 429 ~ Q. Did the Executive Committee and the bank
receive and act upon that paper in good faith f
A. It certainly did, yes, sir.
That is all I have to ask.
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CROSS·

EXA~!IN...~TION.

By George E. Allen, Attorney for said parties:
Q. Mr. Perkins, you lrnew, of course, that Captain Harris
in his will had left all of ~1addie Harris' interest to 1\'Irs. J.
1\L Harris, Trustee, did you not¥
A. Yes, sir.
Q. You knew, of course, that the paper of ~fay 7 was not
sig·ned by her as Trustee because the ·word "Trustee" does
·
not appear f
A. I did not know that.
Q. Look at it no'\v and see if you see the word "·Trustee"
in connection with the name of Mrs. J. M. I-Iarris.
(Witness examines paper of l\fay 7, 1930.)

l

I
I

I

I
1

·

· A. ·No, sir, it does not appear.

· Q. lVIrs. J. ~f. Harris individually, that is in her individual
·
capacity, had no interest there to sign .a,vay, did she 1
A. I don't l\now about that. Her husband might. I could .
not tell about that.
·
Q. She was appointed· Trustee in Captain Harris' will,
wasn't she?
A. Yes, sir.
Q. And if anything was coming to J. 1\f. Harris, Jr., or had
to be paid to J. M. Harris, Jr., you knew it would have been
paid to 1\{rs. J. M. Harris, Trustee, didn't you Y
A. I think so, yes.
Q. With reference to the proposition which you have said
was made to the bank by 1\fr. Watson.· You knew that any
proposition had to be dependent upon the release or assignment by all of the heirs of their interest to Epes Harris. You
knew that, didn't you?
A. Yes, I knew that had already been done.
Q. You knew that it had not been done on .June 11, 1934,
on the date that J.\IIr. Gravatt asked you about, and the date
the pl"oposition was made which was June 11.
page 430 ~ No deed fr01n the heirs had been sig·ned at that
·
tin1e as I understand it 1
By Mr. Gravatt: This deed in evidence here is subsequent,
l\ir. Allen.
By 1\{r. Allen: Yes.
By ~ir. Gravatt: If you will turn to the evidence of Mr.
\Vatson on page 114, you will find I asked hhn a question and
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he volunteered this information: '' ~iy understanding about
that was that l\Ir. Allen Epes had g·otten the heirs to sign
one paper authorizing :Nir. Epes Harris and ~Ir. Logan ·Harris to represent thmn with the bank in reference to all.matters in which the executor was concerned.'' And a little later
on you will see that he g·ives ·an answer to the question in
his evidence.
J\iir. Allen, continuing· examination: The only deed from
the heirs in evidence at this time, as I recall the testhnony, is "Exhibit J. A. Booker's testimony No. 26".
This deed bears date of tho 15th day of August, 1934, and
was signed and acknowledged by R. Logan IIarris and ,Julia
I-I. Harris on the 21st day of August, 1934, and by Willie
J. Harris and Annie B. Harris on the 31st day of August,
1934, and by Lunette H. Gillespie and V. R. Gillespie on the
11th day of Septmnber, 1934, and by J. :NI. Harris, Jr., and
· Hattie T. Harris, in her own right and as trustee for J. ~L
!Harris, Jr., and S. S; llarris, on the Brd day of December,
1934, according to the certificates of Notaries. If that deed
had not been signed by the heirs, the proposition made by
1\{r. Watson on June 11, about which you have been asked
by 1fr. Gravatt, could not have been carried out, could it¥
A. I don't know, sir. I could not tell.
Q. You would not have approved of a loan by your bank
to ~ir. Epes I-Ian·is upon the security of a deed of trust on
the residence property in Blackstone in the absence of a release of the other heirs of their interest in the property,
would you?
A. I could not tell you. If that had come up before me
at that tin1e, I could have told you. I can't tell you no,v.
Q. Well, don't you know 1
A. I don't know 'vhat I would have done, ~Ir. Allen.
Q. Don't you know that the proposition made by ~Ir. Watson on June 11, about which ~Ir. Gravatt asked you, was dependent upon the heirs releasing their interest in the estate
to Mr. Epes I-Iarris f
A. I don't know. I would judge so. I could not tell you
about that.
page 431 ~

That is all .

.And further this deponent saith not.
Signature waived by consent of counsel.
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~£R. R. F. DILLARD,
a witness of lawful age, being first duly sworn, deposes and
says as follows :

(Examination by vV. ~foncure G-ravatt, of Counsel for the
Citizens Bank & Trust Con1pany, a corporation, Executor,
and in its own right.)
Q. 1\ir. Dillard, were you present here in this room at conferences attended by the Executive Committee of the bank
and lVIr. If. H. Watson during last spring and early June Y
A. Yes, sir.
Q. Do you recall how 1nany times J\IIr. Watson was here
before the bank's committee?
A. Three I think.
Q. It is in evidence that finally on the nig·ht of June 11,
1934, Mr. \Vatson snb1nitted a proposition to the bank to
settle this controversy between 1v1r. Epes Harris and his
brothers and sister on the one side and the bank as Executor
on the other, of the personal affairs of 1\fr. Epes Harris with
the bank. Do you recall that 1\fr. "\Vatson did submit a proposition to the bank1
_ A. Yes, sir.
Q. vVhat did the com1nittee do with that proposition? Did
they accept or reject it Y
A. They accepted it.
Q. Did J\1r. Watson impose any conditions -which the bank
had to comply with, or was the whole thing stated and accepted by the bank that night 7
A. I think we reached a conclusio1i and that it was accepted.
Q. One of the principal itmns related to the t'vo hundred
shares of stock in the Citizens Bank & Trust Company belonging· to the estate of Captain Harris. Do you recall what
price the bank had to pay for that stock in order to put the
settlement through?
A. $12.50 a share I think.
Q. That was close to the time when the bank's capital had
been cut in half and there had been a readjustment of the capital stock, was it not?
A. Yes, sir.
page 432 ~ Q. What in your, opinion do you think was fair
and just for the bank to pay for that stock at that
tin1e under the conditions immediately following the readjustment¥ Do you think $2,500.00 for two hundred shares
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was a fair and good price to pay for it, or do you think the
bank made a bargain 1
A. We felt that we were very liberal in that settlement in
agreeing to accept that price.
Q. Do you recall whether or not Mr. Watson during these
negotiations, either on 1\Iay 10, when he was here before the
committee, or any other date leading up to the final proposition of June 11, stated that Epes Harris had a paper signed
by his brothers and sister. releasing- to him their interest in
Captain Harris' estate, which paper ~{r. Watson suggest.ed
. had been written by 1\fr. Allan Epes1 Do you remember Mr.
Watson making any reference to such a paper during the negotiations prior to the final acceptance of the proposition t
A. My recollection was he said that paper had been prepared.
Q. The point I a1n trying to arrive at is: Was there any
question in the n1ind of the Executive Committee that Mr.
Watson was attempting to close the proposition!
A. That was the object of both sides.
Q. Did either ~Ir. '\Vatson or 1\tir. Epes Harris, or anyone
for them, during any of those conferences, or any other conferences, up until the time the Harrises brought this suit
through their attorney, ~Ir. Allen, state to the bank that this
deed from the Harris heirs to Epes Harris had been delivered
upon condition that only money had to be borrowed from
the Home Owners Loan Corporation' Was anything like
that ever said to the bank¥
A. ~o, sir..
·
Q. Did any person representing ~Ir. Epes Harris, either
Mr. Watson or l\ir. Allen or any other, ever state that they
had any objection to borrowing- the money from the Citizens
Bank & Trust Company in order to effect the settlement 1
A. ~o, sir.
Q. Was the bank or not willing to help Mr. Harris borro'v
the money from the Home Owners Loan Corporation if he
couldY
A. l\iy recollection is that we waited to see if he could.
Q. During the interval from the very last of December,
1934, up to the tin1e 1\fr. Allen brought this suit after Mr.
Watson and Mr.. T. F. Epes were no longer representing Mr.
Harris, did l\ir. !farris have any conferences with officials
or the Executive Committee of the bank with reference to
this matter?
A. He appeared before the Board of Directors is my recollection.
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Q. Did he at that tin1e say that he could not put
this settlement through because he could not de-:liver or use the deed given to him? Did he give you all that
information at that time Y
·
A. No,. sir.
Q. During· that conference, if the bank had made any concession to Mr. Harris to cut down the amount he was owing,
did he give you any assurance he would go ahead and close
the transaction f
.
A. Yes, sir, he asked something about compromising and
getting together on the matter.
Q. Did he n1ake any statement to you all that he thought
he could drive a better bargain than his attorney and wanted
to see you without his attorney?
A. vVell, I don't know if that was his exact words.
Q. Did he express a desire to talk to J\IIr. Wilfred Epes,
from your bank, because lVIr. Epes was a good trader and
he felt like he could make a better deal with him?
A. Yes.
Q. Did you still think that he was g·oing to comply with
his agreement during that period up until the very time this
suit was brought?
A. I think he was trying to reach an agreement with us
all along.
pag·e 433

CROSS EXAMINATION.
By George E. Allen, Counsel for said parties:
.
Q. 1\'[r. Dillard, I believe you stated that you all waited on
Air. Harris a while to see if he could negotiate a loan through
the Ifome Owners Loan Corpo!!ation Y
A. Yes.
Q. How long was he trying to g·et a loan from the Home
Owners Loan Corporation? How long· did you all wait on
him?
A. I'n1 not sure, probably two or three weeks, I thinkI would not say. vV e held up for a while because he was
trying· to get it.
Q. Was it after he failed to get the loan frmn the Home
Owners Loan Corporation that the question arose about borrowing~ the money from. your bank f.
A. J\lfy understanding is that he would get it from us if he
could not get it from the Home Loan. That is after tbP.
question of the Home Loan came on.
Q. You made reference to the several conferences that
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were had in the spring of 1934 which culminated in a proposition 1nade by l\ir. \\Tatson to your Directors on June 11,
1934. You knew that any proposition made by
page 434 ~ 1Ir. \Vatson or Epes I:Iarris or anybody else, was
dependent upon the heirs releasing their interest
in the estate to l\ir. ]ijpes !farris, didn't you "1
A. Yes, sir, that was my understanding.
Q. vVhether he got the loan fron1 the Hon1e Owners Loan,
or from your banks or from some private individual, whom
l\ir. vVatson at one tin1e negotiat.ed with, he had to have a
release fron1 the heirs in order to give security, didn't he?
A. I would think so.
RE-DIRECT EXAl\1INATION.

By \V. ~Ioncure Gravatt, of counsel for the Citizens Bank &
Trust C01npany, a corporation, Executor, and in its own
right:

Q. l\ir. Dillard, the release from the heirs was i1nportant
to the Executor in settling· Captain J-Iarris' estate, was it
not~

A. Yes, sir.
Q. Ifowever, as IV[r. Harris was trying to borrow fron1 the
H01ne Owners Loan on a mortgage on the residence which
had been deeded to hhn in 1926, the Executor could have released that deed of trust upon l\fr. Harris making· settlement
of what he owed the estate and the heirs not be consulted at
all, couldn't it~
A. I don't have the figures, but I would say "no". If he
paid what he owed that would clear it.
That is all.
The deposition of

R. E. J'ONES,
taken for the Citizens Bank & Trust Company the 24th day
of July, 1935, and filed.
(Examination by W. l\Ioncure Gravatt, of Counsel for the
Citizens Bank & Trust Company, a corporation, E~ecutor,
and in its own right.)

Q. l\ir. Jones, considerable evidence has been taken by the
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persons who ar~ suing· the bank on the question of the paylnent of the bequests to San1 Gray, Pat Fitzgerald, ~Iiss ]\fattie Epes, 1\Irs. Rosa Gregory, ::tvir. Bob Epes, 1\irs. Hardaway,
and to perhaps another whose nmue I don't recall, and the
suggestion in the record is that the Harris heirs did not know
anything about it. l\Ir. Epes !farris has positively stated that
he did not know that these bequests had been paid until after
th~y had been paid and did not authorize ~fr. Booker to pay
them, and would not now ratify his· action. Do you know
about when those checks were delivered by ~Ir. Booker, and
if so, were any of those checks delivered to you to be handed
to any of these persons 1
A. Yes, sir, I passed by in front of the bank ·
page 435 r and Mr. Booker called me in and he gave 1ne a
check for 1\iirs. Sue B. Hardaway, Robert B. Epes,
J\IIiss 1\iiattie Epes and 1\irs. Rosa B. Gregory, and asked me
to deliver those checks, which I did. N o'v it was somewhere
I would imagine in June or July of 1931 ; possibly the checks
might have been dated July 1.
Q. Prior to those checks being delivered to you, did you
have any conversation with Mr. Epes Harris on a Sunday
1norning at the home of 1\i[rs. Hardaway ·with reference to. the
payment of these bequests~ If so, please state exactly what
1\Ir. Harris told you.
A. I 'vent down to 1\:frs. Hardaway's on a Sunday morning
and Epes was there, and Epes said to me tl1at he did not see
any use of holding up the payn1ent on those people any
longer, that he thought it had Just as well be paid, and it
'vas not very many days before the checks were delivered to
me by ~Ir. Booker.
Q. That ain't what you n1eant to say, 1\'Ir. ,Jones, with all
due courtesy to you.
A. Not many days" after" is what I meant. ~tfr. Gravatt.
Q. :Nir. Jones, were you present 'vith the Executive Committee at the conferences in tho spring and early June, 1934,
·which 'vere attended by 1\fr. Watson, attorney for Mr. Harris?
A. I was.
Q. At the final meeting, which the testimony shows was
on the night of June 11,1934, when }.fr. \Vatson made a proposition to the committee in an effort to settle all of these controversies between the Harrises and ~fr. Epes Harris personally on the one side, and the executor and the bank on the
other, did the bank accept that proposition on condition or1
absolutely?
A. Yes, sir, they accepted it.

I
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Q. Were there any strings ~ied to it, or any conditions imposed by l\!Ir. Watson, or was it a complete settlement T
A. A complete settlement as I understood it.
Q. l\!Ir. Jones, when the bank agreed to pay at that time
$2,500.00 for that Citizens Bank & Trust Company two hundred shares of stock, which was shortly after the reorganization of the captital structure of the bank, do you think that
was a fair and full allowance to make for that stock?
A: I reckon it ·was, l\llr. Gravatt. 1\IIore than anybody else.
had offered for it.
Q. Wasi it or not a fact .that by reason of the cutting of the
common stock in half and the rearrangement and the sale of
$25,000.00 of stock to, the Reconstruetiou Finance Corporation that the general public \Vas upset in their opinion as to
the value of bank stock f
A. I think so. Yes, sir,. I think they were very much upset.
Q. Did you as a committeeman hear Mr. W atpage 436 r son make any statement, or 1\fr. Epes Harris make
any statement during that period, or at any time
up until the suit 'vas brought by l\!Ir. Allen here in 1935, that
there was any opposition to borrowing money from the Citizens Bank & Trust Company on the part of Mr. Harris 1
A. I never heard of it.
Q. Was it ever stated to you by 1\Ir. Watson or Epes Harris,
or anybody, representing thein, that the deed from the Harris
heirs to Mr. Epes Harris was delivered to be used- only upon
condition that the monev was borre-wed from the Home
Own.ers Loan Co1-poration 7·
A. No, sir.
Q. After Mr. "'\Vatson and ~{r. T. F. Epes ceased being
attorneys for 1\fr. Epes I-Iarris, which occurred along about
the 3rd or 4th of January, 1935, up until MF. Allen brougllt
this suit here, were you present at any meeting of your
Boarcl.or Committee which wa.s· attended by Mr. Epes Harrist
A. Yes,, sir.
Q. At these meetings, what was lUr~ Harris trying to dodrive a better bargain with the bank?
A. It looked that wav.
Q•. If the bank had cut down the· amount that he had to
pay, did he indicate that the· matter would be closed np7
A. Epes stated he was going to Newport News and see Mrs.
Logan Harris in the hopes of getting money from~ her for a
settlement.
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CROSS

EXA~IINATION.

By George E. Allen, Counsel for said parties :
Q. Mr. Jones, can you give the elate, the year and the day
of the month in which you were at ~Irs. :Hardaway's and had
the conversation wjth Epes Harris you have referred to?
A. I don't know that I could. It \Vas before those checks
were paid as I stated just now.
Q. How long before?
A. Well, I don't reckon it was over a month at the outside.
Q. You said that ~fr. Epes Harris stated that he did not
see any reason why those bequests should not be paid 7
A. Yes.
Q. Did you and hiln have any discussion of the assets and
liabilities of the estate of Captain Harris at that time Y
A. No, sir.
page 437 ~ Q. Did either of you at that time have any idea
that the estate was not amply sufficient to pay all
the debts and something on the bequests·?
A. Well, I did not have any idea about that. I could not
say that I did, Mr. Allen.
Q. You did not think at thatA. If it had not been enough to'pay off, we could not have
paid them.
Q. In other words, you did not have any idea at that time
that the estate was insolvent f
A. I don't think so.
Q. You thought there was a plenty there to pay the debts
of the estate and then home, diclnt you?
A. I did not know anything about the debts of the estate
at that time at ·all.
Q. Well, if there was a plenty assets to pay the debts of
the estate, then there was no reason why these bequests
should not be paid because they were the first bequests after
the payment of debts, wen! they not?
A. I don't know· if they \vere first, second or third. They
'vere to be paid and I reckon' that was about as good a time
as any to pay them-when we had something to pay them
·
with.
Q. You knew the wiH provided that the debts should be paid
first, didn't you 7
A. Yes,-! don't know about that either. I don't know what
debts Captain o'ved at that time.
Q. You did not undertake as a director of the bank, or a
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Inmnber of the con1n1ittee, to advise in the achninistration of
this estate. without even kno,,ring if the will provided th~t the
debts should be paid first, did you¥
A. I heard the will reacl. I reckon it was proper that the
bequests should be paid at the ti1ne they were paid.
·
Q. But whether the will provided that debts should be paid
first or not, you knew as a n1atter of fact that bequests could
not be paid by the Executor until the debts were provided
for, did you not?
.
A. As I stated just now, I did not know what Captain owed
at that time.
Q. I did not ask you that. Do you know 01· not that debts
have to be paid before bequests or gifts can be paid~
A. I reckon it is the custom to do it.
Q. I am asking you if you know f
A. Yes, I reckon so.
Q. Then if you knew debts had to be paid first,
page 438 ~ you could not know whether it was p~·oper to pay
gifts until you found out whether the debts of
the estate had been paid, could you f
By ~ir. Gravatt: This question and answer objected to as
immaterial. The witness is only undertaking to testify as to
the conversation between hin1 and ~Ir. Epes I-Iarris.
By ~{r. Allen: The witness went outside of the conversation and stated he thought it was proper to pay the bequests
when they were paid.
By ]\fr. Gravatt: He only strayed afield in response to the
questions of the gentlen1an cross exanrinh1g him. The question is further objeeted to for the reason that the witness in
his conversation 'vith Nlr. Epes Ha1·ris was not attempting to
administer the estate of Captain Harris, and, therefore, the
inquiry is im1naterial and is objected to.
Mr. Allen, continuing:
Q. Did you advise and approve of the payment of these
bequests as a representative of the bapk?
A. I did not do either. I did not advise payment or not
advise it either. ~rfr. Booker was handling that part of it.
Q. Did you in the conversation with 1\rfr. Epes Harris ex. press any opinion as to the propriety of paying the bequests
at that time?
·
A. No more than I stated, as I said before, Epes stated that
they ought to be paid.
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Q. Why did you think they had just as well be paid, and
why did Epes Harris say that they ought to be paid then?
A.
ell, you will have to ask Mr. Epes Harris that-I
reckon that was as good time to pay then1 as any.
Q. Did you know whether or not the debts had been paid
'vhen these bequests were paid?
A. I answered your question just now, :tvir. Allen, that I did
not know.
.
. . Q. I-I ow did you answer?
A. I told you I did not know 'vhether they ought to be
paid or not.
Q. Did Epes Harris express any opinion about the debts Y
A. I did not hear him say anything about that.
Q. Did you personally deliver the checks to any
page 439 r of the parties?
A. I delivered each one of them.
Q. Yes, sir. In the conversation which you had with :tvir.
:Harris, did you ask hhn to sign a. paper authorizing and ratifying payment of these bequests?
A. No, sir.
Q. Did you ever ask him to sign any such paper¥
.l\.. No, sir.
Q. Now, with reference to tl1e proposition of June 11, 1934,
which you said you considered a completed settlement, did
yon understand that in order to earry out the settlement, the
heirs would have to release their interest in the estate to
Epes Harris 7
A. I understood that they were going· to do that.
Q. And, of course, you understood that the settlement could
not be carried into effect until the heirs had signed such a. release, did you not?
A. Yes, sir.

'V

That is all.

J. A. BOOI{ER,
recalled by the Citizens Bank & Trust Company, the 24th day
of July, 1935.
(Examination by W. Moncure Gravatt, of Counsel for the
Citizens Bank & Trust Company, a corporation, Executor, and
in its o'vn right.)
By Mr. Gravatt: I want to introduce at this juncture before taking ~{r. Booker's testimony certified copies of certain
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records in a Common Law suit pending in the Circuit Court
of Nottoway County, of the Richmond Trust Company against
J. M. Harris; copy of an order from Common Law Order
Book No. 6, page 27; copy of an order from Common La,v
Order Book No. 6, page 42; copy of an order from
page 440 ~ Common Law· Order Book 6, page 44; copy of an
order from Common Law Order Book 6, page 93;.
abstract bf judgment Richmond Trust Cornpany against J. 1\L
Harris; certified copy of notation showing the settlement Qf
this judgment taken from the Judg·n1ent Lien Docket; certified copy of a notice of motion for judgment, Richmond Trust
Company a.Qatinst .J. ~I. Harris, and exhibit therewith atrached, together with return of the Sheriff and the verdict
of the jury. These papers I tender as a part of the evidence
in rebuttal.

Q. Mr. Booker, if necessary for you to refer to a memorandum taken from the records of the bank, I wish you would
do so in order to give me the following information: When
was Captain Harris first elected a director of the Citizens
Bank & Trust Company?
A. The records show July 10, 1888.
Q.. Was he a director from that time up until his death¥
A. Yes, sir.
Q. When was he first elected Vice-President of the bank t
A. July 11, 1893.
Q. Ho'v long did he hold the office of Vice-President t
A. Until July 20, 1910. .
Q. When was he elected President of the bank? .
A. July 20, 1910.
Q. How long did he serve as President of the bank 1
A. From July 20, ,1910, until May 4, 1930.
Q. From July 20, 1910, when he was first elected President,.
up to November 1, 1924, 'vhat was his yearly salarv¥
.
A. We paid him-! don't kno'v fron11910, but after
connection with the bank it was the custom of the bank to pay a
nominal salary of $250.00 a yel:\r.
Q. After Captain Harris' term of office as postpage 441 ~ master expired and the administration had
changed and 1\{r. H. S. Robertson became po~t
master, what business, if any, of a remunerative nature do
you kno'v of that Captain Harris was engaged in from which
he drew a salary?
A. He did not dra'v a salary at any place.

my
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Q. On November 1, 1924, did the Board of Directors of your
bank increase Captain Harris' salaryY
A. Yes, sir, it was increased to $1,000.00 a year which continued to his death.
Q. ~Ir. Booker, on June 30, 1923, how much money did Captain Harris owe the Citizens Bank Y
A. Directly and indirectly; $42,783.20.
Q. Will you look at any other memorandum which you 1nay
have and tell me how much he was owing the Citizens Bank
& Trust Company at the date of the deed from himself to Mr.
A. Epes Harris of his residence?
A. At that time he was indebted to the bank in a loan to
the extent of $32,821.35, against which the bank had collateral
of the value of about $17,000.00, namely, 870 shares of ~.,ree
port Texas stock.
Q. Did Captain Harris inform the directors or the other
officials of the bank that he had conveyed his residence to
1\fr. A. E. Harris Y
A. No, sir.
Q. I note that that deed was dated about the first of the
year-the exact date will sho,v-and that it was not recorded
until some months afterwards, shortly before this notice of
motion for judgment of the Richmond Trust Company was
served upon him. Did the bank have any kno,vledge through
its other officers that Captain Harris had deeded the property
away during that period?
A. None that I know of.
Q. 'V"hen was 1\fr. R. L. Harris elected Assistant Cashier:
of the old Citizens Bank Y
A. March 1, 1902.
Q. When did he resign from the service of the bank?
A. November 15, 1910.
Q. What are the minutes of the Board of Directors as of
November 15, 1910, with reference to 1\ir. S. S. I-Iarris?
A. The minutes related that upon the recommendation of
dirP.ctor Peter E. Harris, brother of J. ~I. Harris, S. S. HarriH
was elected to serve the bank.
Q. When did Mr. S. S. ~-Iarris resign from his
page 442 ~ position with the Citizens Bank & Trust Company?
A. December 19, 1917.
Q. Then during the time that C_aptain Harris 'vas VicePresident or President of the bank, two of his sons, at different intervals, were employed by the bank?
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A. That is true.
Q. Has there ever been a tin1e since you have been connected \vith the bank, which connection began in September,
1918, up to the present tin1e when Captain Harris and Inembers of his fmuily were not granted a liberal line of credit
by the bank?
A. No, that is true.
Q. You have heard the depositions of ~Iessrs. A. E. Harris,
,V. J. I-Iarris and S. S. Harris which were taken in Richmond,
have you not?
A. Yes, sir.
Q. Since that time have you read over tli'e transcript of
their evidence as ·written by :fiiiss Talley, the young lady who
took it?
A. Yes, sir.
Q. At page 45 in the evidence of vV. J. Harris, he testified that you and 1vir. ·watson possibly a year ago had some
correspondence with hbn relative to obtaining his siglla.ture
to a deed conveying the interest of the children of J. 1\L Harris
to A. E. Harris. Did you have any correspondence with Vi. J.
Harris, or any of the heirs, at that time urging them to sign
any paper~
A. None whatever.
Q. 1\ir. W .•J. Harris, at page 62 of his evidence, states that
he only received a s1nattering of information reg·a.rding his
father's estate. I ask you this question: Did you not ·give
hin1 full and con1plete infortnation whenever he asked for it
and full and complete information at certain other periods
whether he made any request for it or not?
A. Yes.
Q. Mr. W. J. I-Iarris, at page 62, says that he did not have
inforn1ation about the details of Captain Harris' estate until
he was informed bv vValter R.ohertson in detail. I ask YOU
whether or not you., enclosed him a statement as of Apri( 11,
1932, along with your letter dated April 22, 1932, which sta.tenlent at the time showed all stocks held by Scott & Stringfellow to have been sold 1
A. Yes, I did. A copy of that statement is repagc 443 ~ tained, and up to this time has not been put in the
record.
Q. vVas that statement sent to all of the children of Captain I-Iarris Y
A. It was.
·

~-
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By IV[r. Gravatt: (To the stenographer)-Will you please
file that statenwnt 1narking it an exhibit with the testimony
of J. A. Booker, sta.te1nent of account of J. ~L Harris, Deceased, with the Ci tizeus Bank & Trust Company, 4/11/32,
and follow up with the serial number of 1\IIr. Booker's exllibits filed with his testimony~
(Which statement is accordingly filed, marked ''Exhibit
J. A. Booker's testimony, No. 43''. ~f.. H.)
Stenographer's note: Upon an examination of the exhibits filed, I find that neither the letter of Aprill, 1931, nor
the letter of April 22, 1932, were filed.
Carbon copy of the letter dated April1, 1931, to 1\fr. Wm. J.
IIarris, is herewith filed, marked ''Exhibit J. A. B.ooker's testimony, #44". M. H.
Carbon copy of the letter dated .April 22, 1.932, to ~fr. vVm. J.
Harris, is herewith filed, marked ''Exhibit J. A. Booker's
testimony, #45". M:. H.
~Ir.

Gravatt continuing examination:
Q. In the testimony of 1\IIr. W. tT. Harris, page 42, he stated
that his father told hin1 that be did not kno"r what his estate
'vould pan out to be, but that he thought $18,000.00 to each
child. Did you write to 1fr. W. J. }farris not less than a year
after his father's death and give hin1 information in a letter
of April 1, 1931, and in that letter did you not tell him that
if each child "rere to get as much as $6,500.00, it would be
necessary for hhn to pay his obligations to the estate of more
than $10,000.00, and that if would be necessary for his
brothers, Epes and Logan, to pay their obligations?
A. I did.
Q. Has the letter of April 1, 1931, and of April 22, 1932,
beeu filed as a part of our evidence?
A. The one of April 22 has ; I don't find the other herethat letter is evidently in the testin1ony.
.
Q. Did you inform Nfr. Vv. J. Harris at that time that because of the an1ount which he was owing the estate and the
amount lvhich A. E. Harris was owing the estate and the
amount which R. L. Harris was owing the estate, tha.t if it
were settled up as of that date, that the three would get nothing?
A. I think that is in the correspondence.
Q. The statement as of April 11, 1934, referred to a few

/

464

Supreme Court of Appeals of Virginia
J. A. Booker.

o(

moments ago and introduced, enclosed in the letter of A.pril
22, that statement gave to ~ir. W. J. Harris arid the others
also, as I understand it, a list of the undisposed of assets of
the estatef
A. That is true.
Q. 1\fr. :Booker, will you exan1ine this statement, please, and
see if it shows the names and the an1ount of the bequests to
Sam Gray, and others, and that they had been paid Y
A. The statement sho,vs that they had been
page 444 ~ paid by check on July 1, 1931.
Q. From that time down to the filing of this
suit, had any child of Captain Har.ris made any statement
to you in any way con1plaining ahout paying these bequests
to Sam Gray and others, or objecting that you had paid them t
A. None whatever.
·
Q. What, l\fr. Booker, passed between yon and Mr. Epes
Harris b~fore you paid these bequests, and what passed, if
anything, between you and Mrs. Rosa Gregory, one of the
beneficiaries whose check was sent to her by Mr. Robert E.
Jones?
A. Before paying any of these bequests, I mentioned the
matter several times to Epes, explaining to him that one or
two of these devisees had been in asking that these accounts .
be settled with them, or these special bequests be settled, and
~frs. Gregory came to see me more than once, and I explained
those things to Mr. A. E. Harris as well as talked the matter
over with J. M. Harris, Jr., and S. S. Harris, and they. all
agreed, as 'veil as A. E. Harris, that I should pay these bequests-special bequests.
·
Q. Did you tell l\f rs. Rosa Greg·ory to go and speak to l\lr.
Epes Harris on the subject of the payment of the bequests?
A. I have a distinct recollection that I told her I could not
pay them unless it was satisfactory t9 Epes.
Q. Did you ever receive any complaint from W. J. Harris
as to the way the estate had been administered?
A. Not until after tlw litigation began..
Q. Did you.ever bear of his making any complaint to anybody until in his testimony at page 49, he refers to a letter
he sent H. H. Watson, dated June 12, 19331
A. None whatever. I bad no idea that he was consulting a
lawyer.
Q. That letter was written more than year after you had
furnished him this statmuent dated April 11, 1932, wasn't it Y
A~ Yes, sir.
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Q. Mr. A. E. Harris, in his testimony at pages 75 and 76,
said that just as the conference was breaking up on May 7,
1930, that Logan Harris ''stated in the directors' room just
as we were leaving" that the "paper", referring to the May
7, 1930, paper, ''would in no way compel us to consult him
about local stocks". Do you have any recollection of Mr.
R. L. Harris making any such statement at that meeting in
your hearing?
.
A. I don't recall a thing in the world about local stocks and
the board members present have said the same thing.
page 445

~

By 1\rir. Gravatt: . I forgot to ask Mr. Dillard
that. (To 1\rfr. Dillard)-IV[r. Dillard, do you recalllVIr. R. L. I-Iarris making any such statement as was testified to by Mr. A. E. Harris, that the paper of 1\iay 7, 1930,
had no relation to local stocks; that you all were better posted
as to them than they were? Do you recall any such statement as that¥
By Mr. Dillard : Not at all.
Mr. Gravatt continuing examination of Mr. Booker:
. Q. Mr. A. E. !farris, at pag·e 78, says that he did not authorize or ratify the payment of the bequests which were paid
in July, 1931. Will you please state whether or not this mat-.
ter of payment was fully discussed with 1\1r. A. E. Harris
before the payments 'vere made?
A. It was as well as with Sel and Maddie.
Q. Did lVIr. A. E. Harris and Mr. S. S. Harris approve the
making of these payments before they were made? .
A. Yes, sir.·
.
Q. ~Ir. Allen introduced a paper during the evidence which
had been mailed to lVIr. R. L. Harris in your letter of November 19, 1932, which paper was intended to ratify and confirm
the action of the Executor in making the payment of the
special bequests, andlVIr. A. E. I-Iarris, at pages 78, 97 and 98,
stated that you had asked him to sign that paper and he refused to sign the same. Did you ever-.:-! ask you this question first: Did you ever present this paper to any of the
parties except R. L. Harris?
A. It was presented only to R. L. Harris· and the paper
stopped there and I had no occasion to ask any of the rest.
Q. And you did not present it to Mr. A. E. Harris at all1
A. No, sir.
Q. After l\!Ir. R. L. Harris had refused to sign the paper,
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was there any reason for sending it around to the others
to sign~
A. ~No, because if any one refused to sign it, I would not
have asked another soul.
Q. In the testimony of A. E. Harris regarding a conference
in Richmond in Scott & Stringfellow's office in which you,
R. L. Harris and A. E. Harris and Walter Robertson participated, 1\'Ir. A. E. Harris stated that it was his understanding that enough of Captain Harris' stocks would be sold to
wipe out his marginal account of smnething over $6,000.00
as well as the marg·inal account of his father of 1nore than
$20,000.00. Was that your understanding at that conference
or at any other tin1e 1
A. No, because it might have been that appage 446 ~ proxin1a.tely $28,000.00 of stock 'vould have to be
sold, whereas orders were given to sell only approximately $22,000.00.
Q. Mr. A. E. Harris also testified in response to questions
put to him by lVlr. Allen that he did not l11ow until after
this transaction that enough of these stocks had not been sold
to take care of both nmrginal accounts. Is it not a custom of
Scott & Stringfellow to send out n1onthly state1nents regarding their custome·rs' accounts and did they so act in this instance?
A. Feeling that they must have, I got that information from
~ir. vValter Robertson that in the Inain he kept 1\fr. Harris
advised monthly as to this account.
By 1'Ir. Allen: This testimony is objected to as hearsay.
Note: Witness produces letter from Mr. Robertson which
is presented :Mr. Allen and read by him.
(vVhich letter dated July 15, 1935, from 'Valter S. Robertson, of Scott & Stringfello·w, .is introduced in evidence and
marked "Exhibit J. A. Booker's testimony, No., 46". l\L H.)

Q. 1\ir. Booker, did the Executor attempt to get frmn Mr.
A. E. Harris a note to cover this amount which the Executor had to pay, pursuant to Captain Harris' guarantee of
1\!Ir. A. E. Harris' account witl1 Scott & Stringfellow~
A. Yes, sir, under date of ~farch 19, 1932, I tried to get
him to reduce the debt to a note.
·
(Copy of which letter, dated 1'Iarch 19, 1932, is introduced
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in evidence and marked ''Exhibit J. A. Booker's testimony,
No. 47". M. H.)
Q. Did you n1ake any further efforts to obtain a note?
A. I wrote him on lVIay 28, 1932; neither of the letters
were replied to, although a little later on he said he refused
to give me a note stating that the paper of May 27, 1930,
fully. acknowledged the debt with Scott & Stringfellow.

(Which letter dated ~fay 28, 19B2, is herewith filed, marked
''Exhibit J. A. Booker's testimony, #48". M. H.}
Q. In J\~Ir. A. E. I-:Tarrh;' testimony, at page 92, he stated
that he had been unable to proeure a loan from the Home
Owners Loan Corporation and from several other sources.
When we met at Blackstone in the la-w office of W. M. Gravatt,
December 10, 1934, when 1\fr. Harris, 1\fr. vVatson, ~1:r. T. F.
Epes and yourself were present, did cou'nscl for lVIr. Harris,
in l\fr. Harris' presence, make any staten1ent to you as cashier
of the bank with reference to their desire to take advantage
of the offer of the bank to make the loan to 1\{r. Harris 'vhich
he could not get from other sources?
A. Thev did.
Q. \Vas anything in the world suggested in your presence
at that conference that there was any reason 'vhy the settlement could not be· made because the monev had to be borrowed from the Citizens Bank & Trust Company?
A. None whatever.
Q. Mr. Booker, counsel for Mr. Harris intropage 447 r duced the testimony of Mr. George E. Barrow,
and a nun1ber of others, stating that you had offered to them at a certain price, stoek of this hank at a conference ROme tin1e in Decen1ber, 1934. Do you happen to recall the date that these young men m.et in this room to consider that business?
A. I think it was December 17, on a Friday night.
Q. Had your Executive Committee authorized you to sell
that stock to those persons?
A. They had authorized me to sell the stock and left the
parties wl1om I might sell it to to my o·wn discretion.
Q. They understood that you were endeavoring to interest
young men that would be desirable to add to the bank's
familv?
A. ·That is correct. I was offering it only to people that did
not at that time own stock in the bank.

468

Supreme Court of Appeals of Virginia

J . ..1. Booker.
Q. Before doing this, did you take the advice of your present
counsel 'vho represents you in this litigation 7
A. I did, and I was assured by counsel for the bank, who
was yourself, that after this agreement was reduced to writing in your office in the presence of A. E. IIarris and his
attorneys and ourselves, and after I had satisfied myself that
the papers.had been signed, haYing seen them in T. Freeman
Epes' office. myself, and acquainted you of the fact, you advised rne to go ahead and make a dis·position of this stock in
order tha.t the whole transaction could be closed at one and
the same time.
Q. Prior to this n1ceting of December 17, had 1\ir. T. F.
Epes assured you that the signed agreement and deed of ·
trust would be delivered~
A. I was assured by both of the attorneys, Mr. Epes and
Mr. Watson.
Q. That was after you all had agreed to the required
changes and the changes had been made f
A. ~fr. Freeman Epes assured us at that timeQ. Assured you at tha.t time that the contract would be delivered1
A. Yes, sir.
Q. And you yourself saw that it was signed?
A. Yes, sir.
.
Q. Mr. Booker, getting back now a. little bit into the preliminary conferences between 1\{r. Watson and the bank's
committee which were held prior to June 11, 1934, do you recall that Mr. Watson stated to the committee that as a basis
of his authority to adjust these differences, Mr. Epes Harris
had a paper which 1\!Ir. Allan Epes had writteri, signed by his
brothers and sister, releasing to l1im their interest in Captain :Harris ' estate?
· ·
A. He said he already had the paper or that
page 448 ~ the paper 'vas in existence.
Q. That statement was made before we reached
our ~greement of June 11, was it not?
A. Yes.
Q. And was that statement not made by Mr. Watson also in
connection with a threat to bring pressure against the bank
to compel the delivery to A. E. Harris of the deed of trust
notes on his residence?
A. Yes, that is my understanding.
Q. Leading up fr<;>m that as one of the principal items discussed in the terms of settlement on June 11, 1934, Mr. Watson came bac.k with a proposition-
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A. Yes.
· Q. Now the detailed statement of that proposition is.alleged
in the bank's bill for specific performance and was read out
of the depositions here to Mr. Allen this morning-that is
the statement, is it not 1
. A. Yes.
Q. This proposition ~{r. "\Vatson submitted on June 11, 1934,
was that absolutely and unconditionally ac.cepted hy the
bank?
A. It certainly was.
Q. When your Board of Directors met on June 13, 1934,
will you state whether you reported that s·tatement and that
proposition ~nd agreement to the Board f
A. It having been accepted by the Executive Committee, it,
our Board, met on June 13, two days later, and I showed them
the outline of the settlement and entered it into the minutes
that they ratified the action of the Executive Comn1ittee.
Q. Was there anything else which the bank had to do on
it8 part after that meeting on June 13, 1934?
A. None whatever.
Q. What price did you. ask these young men for this stock 7
A. $16.00 a share.
Q. Did you receive offers from them in the course of a
day or, two which took up the 200 shares of stock?
A. Yes.
Q. Is the Citizens Ba11k obligated to deliver that stock to
those men?
page 449 ~ A. We feel that we most assuredly are.
Q. Did I ask you the price per share?
A. Yes, $16.00.
Q. I thought I had. No''l, may I aslr you this question:
Why did you ask $16.00 a share for the stock instead of
the $~2.50 'vhich you had agreed to allow lVIr. A. E. Harris
in the settlement?
.
A. At the time Mr. Watson made his offer to us at $12.50
a share, and which we accepted, we thought that due to the
conditions of that particular time, we were paying him an
exceedingly high price, and afte.r having had nearly six months
pass by, and the meeting of December 17 was held, an~ the
effect of our change of capital stock had not proved anything
like as disastrous as we had anticipated-we were getting
along nicely-and the Board said they thought we should sell
it for $16.00 a share or better, and at the time we had a loan
of some $1,500.00 tl1at R. L. Harris had stuck us for-not
included in this proposition-and we thought that we were
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in some way con1pensating ourselves for this loss-the loss
had already been charged off.
Q. After T. F. Epes failed to deliver the papers to the
bank and you learned that ~Ir. Harris had gotten other counsel, did Mr. Harris con1e in to see you all f
A. Yes, sir, he came several times. He came before our
Executive Committee once or twice.
Q. During these various visits, did ~Ir. Harris at any time
sa.y that the reason he did not deliver the contract was because he had to borrow the n1oney from your bank?
A. No.
Q. Did he make it plain to you that if he could get some
further concessions and make a better bargain, the matter
c.ould be closed out 1
A. He mentioned that we had agreed to sell the stock for
$16.00-he had gotten that information in some way-and
inthnatecl we ought to l~t him have that difference. He said
he had talked ·with 1\tfr. Wilfred Epes, and he said that ""\Vilfi'ed being a good trader, he thought he could make a better
deal with ""\Vilfred than his la,vyer could-something to that
effect.
Q:. .Did he say anything about if he could get 1\tirs. R. L.
IIarr1s to put up $2,600 that _then the deal would go through?
A. That was at our meeting of the Executive Com.ntittee on·
January 24, of which I 1nade a. bri~f n1emorandu1n, and he
said if we would hold up a few days, he would see :Nlrs.
Harris and if she would pay the $2,600.00 that R. L. Harris
was due the estate, he thought he could make Iris arrangements all!·ight and deHver the papers very _shortly.
Q. vVhat kind .of no~ificat~on di4 you receive
page 450 ~ about .that time?
.
.
A. A notic~ from Mr. Allen suing mb.
Q. ~[r. Booker, if you ftnd the committee had known that
1Ir. Harris' deed from his brothers and sister l1ad· been sent
to him upon the condit_ion that he shm.il~ not borrow the money
from your bank, would any of the negotiations have been carried onY
A. None at all. W ~would not have entered into any propositinn if we had dreamed that his sister had not_given him tho
deed and he was not acting in good faith with her.
Q. Fron1 June 4, 1934, up until J anuar,y 4, 1935, ~otices of
motion for judgment of the b~nk in its corporate capacity
against ~Ir. A. E. Harris, had b~en _contip.u~d in respons~ .t«;>
the advices of Mr. Watson in an effort to adjust these matters,
had they not!
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A. Yes, J\lfr. Watson in person and through you as our attorney, asked tha.t we 'vithhold any action that we had already
begun until he could have an opportunity to get the papers
completed.
_
Q. Mr. Booker, at page 36 of lfr. S. S. Harris' testimony,
he 'vas asked this question and gave this answer:

''Please state who called 1\tir. Logan Harris, what conver·
sations were had by :n.fr. Booker 'vith 1\tir. Harris, and whether
or not you took part in the conversation.''
Ans·,ver: "I went in the bank one morning and Mr. Booker
told me he had a call for extra marg-in, and he said,
'Sel, let's call up Logan', and I said 'all right', and so he
called up Logan, a.nd told Logan over the phone, and then
he (Mr. Booker) says 'Logan, Sel wants to speak to you',
and so I went to the phone, and I..Jogan told me, said, 'can't
you put up the extra margin', and I said 'no, I am not going
to put up any margin', and I said furthermore-Logan says
'well, I cannot put it up', and so that is about aU that transpired between us then, and he hung the receiver up, and I
turned around to Mr. Booker and told him, and :n.fr. Booker
will bear me out in this-I told him that Epes could not put
up any margin, but 'Villiam and I could put up the margin,
but I 'vas not going to do it; that Logan could not put it up
and 1faddie could not do it, and for him to sell the stocks."
Did Mr. S. S. Harris at the time of that conversation tell
you to sell these stocks that were listed with Scott & Stringfellow?
A. lfy recollection about that is this: That when he left
the phone, I asked 'him what Logan had said, and he said that
Logan had asked him to protect the account, that he (Logan)
was not in a position to do it, and Sel said he was not going
to have a damn thing to do with it. I do not have the slighest
recollection that he told me to sell the stock, or any mention
of it 'vhatever.
Q. Or any mention of it whatever?
page 451 ~ A. No.
All right, lfr. Allen.
CROSS EX.c\.:n.1INATION.
By George E. Allen, Counsel for said parties:
Q. l\tlr. Booker, up until Captain Harris' death, did you have
any idea that he was insolvent?

~
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A. None whatever.
Q. He was regarded by you and the rest of the bank officials
and e~erybody who knew him as being perfectly solvent, was
he not¥.

·A. Yes.
Q. Can you give the times and places and the names of the
persons present when the conversations were had which you
referred to in which you said the heirs told you it would be
all right to go ahead and pay those bequests, that the people
were close to Captain Harris and needed their money, etc.?
A. I talked with them at my office and in fro1lt of the bank.
As to the exact dates that w~uld be impossible to say. I do
not recall four years ago, but it was at different times. It was
not mentioned one tin1e; it was mentioned several times to
the different men I mentioned.
Q. vVhich ones told you to go ahead and pay off those bequests Y
A. I testified a few minutes ago that I talked with Epes
and told him that several of them had been in to see me about
them. I explained to them that I could not do it unless Epes
approved of it, and Epes later told me it was all right to
pay them.
Q. Did ~Irs. J. ~L Harris, tell you to pay them Y
A. No, sir, I never mentioned the matter to her.
Q. Did you mention it to anybody other than EpesY
A. Sel and Maddie both approved of it, or rather raised
no objection.
Q. I mean before they were paid-did anybody other than
Epes authorize you expressly to pay them Y
A. I don't think the least objection was raised by those
I talked to. I talked to Sel and possibly Maddie ~bout them
before they were paid.
·
Q. I am asking you: Did you have any pa.rticular authorization to pay them other than Epes' f
A. None oth~r than Epes? No, sir.
page 452 r Q. Before they were paid, Epes was the only
.
one that you undertook to get any express authorization from, "'asn 't heY
A. I think that is correct.
Q. And when you undertook to get that authority, you
did not present him anything to sign, did you Y
A. No, sir.
Q. And no written authority was presented to any of them
to sign until after the beqt1ests wer'e paid 1
A. That is true. Things at the. time they "\vere paid were
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different from what they were a year later. Everything was
rosy and agreenble to all parties concerned when those bequests were paid, and about a year later things were strained
considerably.
·
Q. They were actually paid on or about the date mentioned in your account which you have filed, were they not 1
A. Yes, July 1, 1931.
Q. At C>.that time Scott & Stringfellow had commenced to
call for margin money, had they not?
A. I would have to refer to the record about that. It is in
testimony. I think they started calling quite a while after
that.
Q. Refer to you1• record, please, and stat~ about when you
got the first call for margin.
A. About the middle of May, 1931.
Q. As a matter of fact, did.n 't you get a call for margin
money on May 2,. 1931 ~
A. On April 29, 1931.
Q. Now shortly after that. first call, it developed that no
one would put up any 1nargin money, did it not?
A. That is true.
Q. 'Vhen you paid the bequests, you knew of course that
in settling your accounts with the Commissioner of Aceounts,
you would have to present some authority from those in·
teres ted to pay these bequests, or else you would have to·
make a statement sho\ving that the debts had all been paid
in order to pay the bequests, didn't you?
A. Not necessarily, if we had reserved what we thought
would be a sufficient amount to pay them ..
page 453 ~ Q. At the time you paid the bequests, did you
reserve \Vhat at that time you thought would be
sufficient to pay them'
A. We certainly did.
By Mr. Gravatt: Counsel for the Executor excepts to this
line of questioning of this and all other \vitnesses, and will
move the court to strike out from the record all evidence with
reference to the payment of these bequests and the prop-riety
or impropriety of their payn1e~t for the simple reason that
no creditor is before the court, and no creditor is complaining; only the Harl'isP.s, who could have no inter~st in the
payment thereof or non-payment thereof, are complaining,
and the fact that they .were paid could in no way prejudice
or affect the rights of later devisees. The Harris heirs under
no condition could get anything from the estate until these
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bequests were paid, and if the bank is liable to anyone, they
arc liable to the creditors of the estate, and, therefore, for
the purposes of this inquiry all of the evidence relating to
the pay1nent of these bequests is immaterial, irrelevant and
a needless cutnbering of the record as the parties represented
by distinguished counsel are in no way adversely affected by
the payn1ent thereof.
~Ir.

Allen, continuing exmnination:

Q. So, then, you felt safe under the circumstances then

existing in paying the~e legacies without reg·ard to any position the heirs might take 1
A. 1\tlr. A.llen, I don't think that the heirs would take any
adverse criticism at that time because they were fully apprised
of the facts as late as Aprilll, 1932, at ·which time we tho~ght
the remaining assets of the estate· should be worth somewhere
around $54,000, and which ·was being reserved.
Q. In that condition of affairs it could not make any difference 'vhether they agreed or disagreed whether you paid
the bequests or not, could it Y
A. Possibly not, but I thought it wise for A. E. Harris and
some of the others to sanction it.
·
Q. As I understand your testimony at the time that the
debit balance in Captain Harris' estate, with Scott & Stringfellow, was paid, you did not understand that Epes Harris'
debit balance should be paid~
A. Certainly not, or we would have sold $28,000 instead
of $22,000.00 of stocks.
Q. You knew that Epes I-Iarris' debit balance, however,
constituted a liability on the. estate as well as that of Captain
Harris, didn't you 1
page 454 ~ A. We did.
Q. And you held a paper signed by Epes IIarris
authorizing you to deduct from his share of the estate whatever loss that Captain Harris' estate should sustain by reason
of the guaranty of his estate of Epes Harris' account. Was
that one of the reasons why you did not bring up the subject of selling enough stocks at that time to pay out Epes'
debit balance also?
A. We did not have any reason for not doing if at all. We
had not been instructed, as I understood it, to sell them.
Q. With reference to your offer to sell this bank stock to
these promising young men of the Town of Blackstone, I
believe you stated the date you took the matter up with them
to be December 17?
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A. Approximately, that date, about the third Friday in December. I have not referred to the calendar. It 'vas the 17th
or 19th.
Q. Why did you not go ahead and sell the stock to them if
they were willing to take the 200 shares at $16.00 a share f
A.. I did sell it and agreed to deliver it to them and while
these negotiations 'yerc on, we learned that he (Epes Harris)
had employed you and was not going by his contract.
Q. Well, if you considered the contract a concluded matter,
the stock 'vas yours, wasn't it~
A. Yes, 've considered it so ; also, upon the advice of our
attorney, we did not deliver the stock at that time.
Q. If you did not consider the agreement a concluded matter, or thought perhaps whether it was concl~ded or not, on
advice of counsel, you decided you had better not sell on the
assumption tpat the transaction would not be carried out;
still you knew you had title to ihe stock and had a right to
'!iell it, did you not?
A. We concluded that the deal was closed insofar as the
agreement to deliver the stock to these men was concerned,
but as proceedings were broug·ht to the eontrary we wrote
them explaining that the matter was delayed pending the outcon1e of the case you are now employed in.
Q. The proceeding brought against your bank was simply
for an accounting and you were siinply required to render
an account of the transactions. Did you report a deal to sell
the stock and account for the proceeds f
. .~. vVe had not agreed to sell the stock under the old arrangement. We had concluded that your man, your client
had not been acting in good faith and had entered into an
agreement to sell stock for $2,500.00. If we had sold for
twenty-five milli~n after that, it would not have entered into
this controversy.
Q. The real argun1ent was to avert the possibility of the
item of the benefit being broug-ht into the controversy though,
'vasn 't it?
A. Not at all. You had started the proceedpage 455 ~ ing; it was entirely up to us to see what you expected to do.
Q. Did you kno'v that the sole object of the proceeding is
to compel you to render an account which means to show to
the court what vou have done with the estate'
A. We did not have to be compelled, ~Ir. Allen. That wa.s
in the agreement between the attorney for Mr. Harris and our

Supreme Court of Appeals of Virginia

476

J. A. Booker.
attorney-that all thes~ papers were to be placed on the record
~ringing the whole thing to a finality a.fter the agreement of
December 10 was signed.
Q. If. we assunw that Epes Har1~i s repudiated all of the
agre~ma~t and the heirs instituted a suit for an accounting~
just as if ·no agreement had been entered into, all you could
be required to do would be to account for 'vhat had come into
your l~ands.
A. The fact that A. E. :Harris 'vould repudiate his agreement never entered our mind.
Q. You held the stock as your own und~r and by virtue of
the agreement 1 or yo11 held it as Executor of the estate of
Captain I-I~rris, did you notf
A. After last June 11, we considered that the stock was
ours..
.
Q~ Then if it ''ra.s yotu·e and you considered it yours, I am
asking you 'vhy you did not conclude the sale-=By Mr. Gravatt: Counsel for the bank and for the executor respectfully calls attention of counsel for ~Ir. Harris,
and others, to the fact that Mr. Booker has stated repeatedly
that he did not conclude it on the advice of counsel.

A. We thought it was concluded as of June tl .
.Q. Do you nwan to tell the court that you never made any
effort to sell this stock until you thought you had acquired
it under the agreement1
A. We thought we had acquired it then, but if you· will notice
· we were expecting ever since last June 10~ a carrying out of
that agreement from day to day which ran into from month
to month, and~ therefore, nothing was done until the thing
was finally signed and delivered.
Q. I am asking you if this effort made about December 17,
1934, is the first effort of its kind that you made to dispose
of this stock 1
A. I think it is evident under our agreement of June 11.
.. Q. Did you make any such effott before the agreement of
June 11 f
A. Yes, sir, I think my testimony will show in the beginning of these proceedings that I had tried to sell the same
to our Directors and you questioned me about
page 456 some four or five hours if I had advertised it for
sale in the newspapers and brokers' journals and
different things.
Q. I am asking you if before June 11, you wrote to these

r
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young men, or a like nmnber of yo.ung men of similar type
in yqur community, called them together, and made an offer
to them of this stock f
·
A. No, sir.
Q. So this occasion was the first occasion upon which you
made a specific definite effort to dispose of the stock in
that wayT
A. It was the only effort after that agreement was signed.
Q. According to the testimony which has been given here
by these young men, it appears that they were glad of the opportunity to buy this stock. Do you agree with that?
A. I think they were all. agreeably, and felt agreeable in
being able to get the stock at that price. The stock had been
worth considerably more.
Q. With reference to the conferences prior to June 11, 1934,
and the agreemeuf which you say was reached on June 11,
was it your understanding that any agreement of that kind
was dependent upon the heirs signing a release to Epes Harris
releasing their interest in the estate~
A. Mr. Watson came before the committee on J nne 11. We
understood him to say he had a. paper releasing their interest
to Epes. Later it developed he had seen. this later agreement
which was signed, I believe, A:ugUBt 16.
Q. Whether he l1ad the paper or did not have it, the fact
is the paper had to be in existence and had to be delivered
before the agreement negotiated with Epes Harris would be
carried out, did it not Y
A. We thought he had the paper. He said he had it and
that he was prepared to enter into final negotiations.
Q. That paper was essential, however, to the carrying out
of the agreement and you so understood it, didn't you!
A. Yes, he said hilnself that it would be necessary.
Q. Did the bank ever sign the agreement between Epes
Harris and the bank, or did anybody ever sign it for the bank1
A. No, the testimony shows that l\ir. Harris went to Freeman Epes' office and got the paper while he was away. I
think J\1:r. Epes Harris' testimony states that. I saw the
paper, however, which bore his signature.
Q. Which paper?
A. The deed and the contract, and the deed bore his signa.ture, the signatures of Mrs. I.Jouiso Harris and A. E. Harris,
which, at that time, had not been erased as it was
page 457 r wheh presented here the other day, and. the deed
from all the legatees signing over whatever interest they had to Epes.
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Q. When did you see those papers?
A. At the time ~Ir. ]Jpes told me he would deliver them in a
day or two upon authority from ~fr. Epes Harris, and he did
not know why Epes had not authorized him to deliver then1,
that I could see them for myself, and I examined the papers
very closely, and saw they were properly acknowledged,
signed, etc., Mr. Epes got the papers out of the safe for n1e
and I saw they were all right.
Q. Do you recall about when you authorized your counsel to proceed to reduce to judgment the individual liabilities
of Epes Harris to the bank?
A. According to tny recollection it was possibly last June,
around the first of June, (1934), after which time Mr. Watson
came to us immediately tllereafter, ana asked us not to take
any proceeding, that his client was ready to settle the whole
thing and those expenses might be saved.
Q. You mean June, 1934?
A. June, 1934, yes.
Q. Did you place the notes in Mr. Gravatt's hands fot· collection?
A. He had our case in his hands prior to that; the notes,
as I recall, could not l1ave been reduced to judgment until the
June term of court. ~:fr. Gravatt 1nay have had the notes
since having received thetn too early for the ~larch term of
court.
Q. So they were not actually reduced to judgment until
January,1935?
A. I think that is correct. The matter \Vas postponed from
time to time.
That is all.
~fR. A. E. HARRIS,
recalled, for the heirs, July 24, 1935.

Examination by George E. Allen, counsel for said parties:
Q. :Nir. Harris, Mr. Robert E. Jones has testified that he
had a conversation \vith you approximately some tin1e in July,
1931, at Mrs. Hardaway's hon1e, on Sunday, I believe, in which
you stated that you saw no reason why the bank should not
g·o ahead and pay these bequests to Mrs. Hardaway, Robert
Epes, and Miss 1\{attie Epes and ~Irs. Rosa Gregory and
others. Did you have any such. conversation 'vith Mr. Robert
E. Jones?
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A. I don't recall any. I am positive I never
the 'tnatter with ~ir. Jones. He has
mixed me up 'vith son1e one else.
.

r discussed

By 1\IIr. Gravatt: The foregoing question and answer are
objected to because it was asked by me on cross examination,
and he gave the san1e answer.

Q.
A.
Q.
A.
Q.

Where were you on July 1? Have you any recollection?
I was in St. Louis·.
""\\'hat were you doing out there?
At a sales convention.
How long were you out there?
A. I stayed there a week.
Q. Mr. Booker, and I believe one other gentleman, testified
this morning with reference to some meeting you had with
the Executive Committee of the bank or members of the Board
after employing counsel at which there was some discussion
of this alleged agreement. vVhat have you to say about that?
A. Mr. Wilfred Epes sa'v me and told tne that this matter
ought to be settled with the Board and that he was in no physical condition to bring the matter before the Board, and that
he would see ~{r. J\!Ianson and con1e before the Board and
try to arrange some agreement, to work out some plan, and we
came up here and we agreed up here that that meeting would
be within the walls of this room and would not be used in
evidence. 1\{r. Booker 1nade that statement and Mr. 1\{anson will bear me out.
'
Q. Was that after I was employed in the case?
A. No, sir.
Q. vVas it after Mr. Hunter vVatson was employed?
A. Between the time Mr. Watson 'vas out and you came in.
I don't know the exact dates.
Q. Are you able to fix the exact date in any way?
A. I could not right no,v, Mr. Allen. It was afte1~ I refused
to deliver the suggested agreement.
Q. vVas it after the papers had been written up on December 10, 1934, the date that the agreement was made?
.l\.. Yes, sir, it was after December 10.
That is all.
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CROSS EXA~IINATION.

By W. Moncure Gravatt, of Counsel for the Citizens Bank &
Trust Company, a corporation, Executor, and in its own
right:
Q. Mr. Harris, did you understand Mr. Allen's question a
while ago when you told bim that the time you came up here
in this room before the Board of Directors was between the
time Mr. Watson was your counsel and the time Mr. Allen
became your counsel¥
A. The first time was the paper of May 7, 1930.
Q. You are testifying in response to Mr.· Allen's statement
thatA. I thought he was referring to the laet meeting. We
were up here twice. I don ~t know the exact date.
Q. Was it the 24th day .of J anual·y, 1935?
A. It was after December 10.
.
Q. I want you to be aecurate. You were represented by
Mr. George E . .Allen then.
A. He came into the case and I saw him a second time about
going into the case.
.
Q. Mr. Allen came to Nottoway on the 4th day of January,
1935, and ~Ir. Allen introduced in evidence letters written
during all that period as your attorney to the bank.
A. I don't know the exact dates, but it may have been after
he was in.
By Mr. Gravatt: (To 1tf r. Allen) Do you mean you were
writing letters to the Citizens Bank, 'vhich have been introduced in evidence here, when you were not attorney for ~Ir.
Harris?
By Mr. Allon: Tho general employ1nent in this case was
not until after I was up here thflt day, and I made him a
charge for that day. After that we entered into a contract.
I was not representing him generally until after that date.
By Mr. Gravatt: You put l1im on the stand for some purpose, and he is testifying that he came up here when he did
not have a.ny counsel, and these letters from you were introduced in this record from the 4th da.y of .rannary up until
the time you brought this suit, and J\f.r. I-Iarris was seeing
the bank at the same thne you were writing us.
By Mr. Allen: ~Ir. Harris testified in trying to place the
date of the meeting he referred to, that it was some thne
between the time he had J\f.r. Watson and employecl1ne. That
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is the employment he refers to. I was not generally employed
until I came up here the first day.
·
By Mr. Gravatt: I want to ask him if he had
page 460. ~ any conferences with the officials of this bank
except in January, 1935, pertaining to this business.
By 1\{r. Allen: You mean individually or in this roomY
By Mr. Gravatt: In this room before the Directors.
Witness:
A. I was here twice. I could not tell you the dates I was
here.
Q. Was it between the time the judgments were rendered
against you on January 4, and the time Mr. Allen brought
suit against the bank?
A. That was the day :h:fr. Allen was at the courthouse?
Q. Yes. Your conferences between yourself and the Board
of DirectorsA. The conferences were after that time.
Q. Those visits were after January 4, 1935, the day the
judgments were rendered against you, were theyt
.A. The one tha.t was up here the last time was after that
date. I' don't know about the first, whether it was before or
afterwards. I went to see J.\:Ir. Dillard, to his house, and asked
him to make engagements for me with the Board. I don't
recall the date. 1\fr. Dillard possibly knows· the date.
Q. You did not htlve any conferences with the Board after
Mr. Allen sued the bank, did you 1
,
A. What date did he enter the suit? I.don't know, I can't
remember.
By Mr. Allen: About J.\:Iarch 6 or 7, 1935, suit was entered.
It was before I entered the suit.
vVitness: It was after January 4, you said that you got the
judgments January 4, and it was after you got the judg. .
ments.
By Mr. Gravatt: The record will show that l\ir. Allen was
writing to the bank duling all that time.
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H. IJ:l. Hurt.

~

.J. A. BOOI{ER,
recalled for the Citizens Bank & Trust Company
August 22n.d, 1935.
·
page 461

Examination by :Nir. Gravatt:
,
Q. When the paper of 1\iay 7, 1930, signed by the Harris
children and 1\tirs. J. :1\'I. Harris, Jr., was delivered to the
Executor, will you please state whether or not the Executor
accepted that paper in good faith and acted upon it accordingly'
A. It was.
Q. About how soon after Captain Harris' death was that
paper delivered to the Executor?
A. It was within .two or three days after the paper had
been agreed upon.
Q. Ifas· that paper been in the custody of the Executor from
then up until the time it was filed as an exhibit in this caseY
A. It has.
Q. Are you familiar with the signatures of the parties ·who
signed the paper, the Harris boys, Mrs. Gillespie and :1\'Irs.
J. 1\L Harris, Jr.?
A. I am familiar with them all.
Q. Will you state whether or not, in your opinion, each
and all of those sig"Datures appear to be genuine?
A. I am positive that they are all genuine.
Q. When was the first tin1e that you heard any suggestion
that 1\irs.•J. ~{. I-Iarris, Jr.'s signature was not genuine?
A. I think the first indication that it niight not be genuine
was brought out in my first testimony by 1\Ir. Allen, who questioned me a little along that line.
And further this deponent saith not.
Signature waived.

By 1\{r. Gravatt: If Mr. Geo. E. Allen, who is not present,
desires to cross examine Mr. Booker 'vith 1·eference to the
foregoing, it is entirely agreeable to counsel.
page 462 ~

The deposition of

H. M. HURT,
taken for the heirs of J. M. Harris, deceased, the 30th day of
December, 1935.

By Mr. Allen:
Q. Please state your age, residence and occupation.
A. Well, I live at Blackstone, seventy years old; farmer.
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Q. What position, if any, do you hold with the Woodlawn
Development C01npany ~
A. President of it.
Q. ~'hat is the nature of that corporation-what kind of
business does it transact?
A. "'\¥e just own a little land and lots, just selling lots off,
lots in that vVoodlawn division.
Q. Do you' know how much stock of that company is outstanding?
A. I think-I do not know exactly how many shares, $14,000 worth.
Q. What is the par value of the shares 1
A. $100.00.
Q. $100.00 a share?
A. Yes, sir.
Q. Do you know what· property tl1e company owns·?
A. I think we o·wn about 300 lots, between 300 and 400 lots
and 47 acres of land and a fraction.
Q. Where are those lots?
A. At Woodlawn just before you get to Hopewell.
Q. In Prince George County?
A. Yes, sir.
Q. Where is the 47 acres of land~
A. On the left-hand side of the railroad as you
page 463 ~ go down to Hopewell on the street car line.
Q. Does the company owe any debts?
A. Owes $2,500.00.
Q. Do you know what the stock of the company is 'vorth?
A. No, it has been '\rorth right much. I do not know what
it is worth now since that bank failed it thre'v a damper on
tl1e .whole business. We could sell the stock right along before that. Since then things have been kinder dull.
Q. Selling lots right along?
A. Yes, sir.
Q. Now you owe only twenty-five hundred dollars and have
between 300 and 400 lots and 47 acres of land. What is the
size of those lots?
A. Different sizes-100x140, something like that.
Q. Each is about 100x140 feet Y
A. Yes, sir.
Q. Is that all the property that the company has 1
A. Yes, sir. ·
Q. And it owes only $2,500.00Y
A. That is all.
..,
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Q. What did you give him for that Y
A. I think $150.00 a share.
Q. What would the company give now for any that is outstanding?
A. Would not give anything, because they have not got any
money, unless they are going to borrow it to buy it with; they
have got no money to pay for it.
Q. Have you any idea what the stock is worth~
A. Not right now I do not, because, as I said, since that
bank failure that threw a damper on the whole thing, and
've have never been able to do anything since. I am looking
for things to improve, but I do not know when.
Q. Can you give us any information as to what that stock
was selling for in i930¥
A. I do not think any stock ever changed hands except
what we bought from ].t!r. Wright; nobody has ever tried to
sell the stock, the stock was issued to them. I never tried to
sell mine. I think we bought Mr. W:rlght's stock at $1.50
a share, bought his stock and sunk it.
Q. You mean at $150.00 a share?
A. $150.00 a share.
Q. And that was how many shares?
A. I think he had thirty shares.
page 466 ~ Q. When was that?
A. That was before Captain's death. I do not
know what year it was.
Q. Why was it you never offered your stock, or tried to
sell it?
A. Because I did not care about taking· $150.00 for my
stock, and another thing we did not have a market for it.
Q. In other words, if you had been offered $100 a share 'for
it, you would not have taken it~
A. No, sir, I give that, and I do not like to sell anything
for what I give for it; therefore, I never offered mine.
Q. What would you sell this sto(lk for? ·
A. I do not know what I would sell it for. I never give it
any thought. I do not think there is any market for it. The
company would not have any money to buy any stock, and
would not want to borrow any, and I think things are going to
g-et better; if it does not, I 'vould hate to sell mine.
Q. Do you consider the stock 'vorth anything considerable!
A. Well, it depends. altog·ether upon the circumstances; if
things stay like they are now cannot get anything.

- ... (~

Supreme Court of Appeals of Virginia

486

H. M. Hurt.

CROSS EXA1VIINATION.
By

~:Ir.

Gravatt:

Q. ~ir. Hurt, arn you referring to the Hopewell Bank &

Trust Company failure when you said when the bank down
there failed?
A. Yes, sir.
Q. That happened before Captain Harris' death, did it
not¥
A. I think it was· about the thne Captain died,
page 467 } some,vhere along about that time.
Q. And then the strike at the Tubes plant, those
hvo things have taken from this stock the market value~
A. Yes, that is what I consider.
·
Q. vVill you please give the circumstances concerning the
purchase by the company of two shares of stock from l\{r.
Chan1bers?
A. Yes, sir, l\ir. Chambers wanted some money and he put
up his two shares of stock as collateral, valued at $1.50 a share,
and in a cP.rtain leng·th of time he had a perfect right to redeem his stock, which he nP.ver did, and so that stock had to
be sunk under those conditions.

RE-DIRECT EXAl\ITNATION.
By :Nir. Allen.
Q. You ag·ain refer to $1.50 a share in connection 'vith ·the
transaction of ~fr. Chambers. I take it you meant $150.00 a

::;hare?
A. Yes, sir.
Q. You used the word ''company'' in connection with the
transaction. What did yon mean by that?
A. I n1eant by that ::Mr. Chambers decided that he would
let the company take his stock.
Q. Did not redeem it?
A. Did not redeem it, allowed the company to take it over,
consequently the shares were sunk in the company.
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The deposition of

C. H. HARDY,
taken for the heirs of J. ~I. llarris, deceased, the 30th day of
December, 1935, and duly filed.
By Mr. Allen :
Q. Mr. Hardy, will you state your age, residence and occupation, please f
.
A. I am 55 years old; residence, Blackstone, occupation
town manager of Blacl{stone.
.
Q. vVhat position do you hold with the Woodlawn Development Company¥
A. Secretary and Treasurer since about the middle of September-this last September, I think it was the 17th.
Q. I understand that "th~ company's assets consisted chiefly
of real P.state ~
A. As far B;S I know that is about all they have.
Q. ~{r. Hurt tP.sti:fied that they have between 300 and 400
Jots of an average size of 100x140 feet, and then the company
has 47 acres of land; is that about right?
A. I do not know about the details as well as Mr. Hurt,
~Ir. Alle~, because I have never taken any active interest in
the activities of the company. I own a very little stock, and
know very little about what has been done, and very little
about the activities until I took over the Secretary and treasurership.
Q. How much stock do you own?
A. 1 share.
Q. Do you know 1Iow much the contpany owes?
A. ~ think they have got a note for $2,500.00 is all that
I know of.
pag·e 469 } Q. Is that note at a bank?
A.. That is a note they owed to Mr. Muse Hurt.
Q. Do you know anything about what that stock is worth?
A. I do not.
Q. Do you know whether or not any shares have been traded
in or sold during the last four or five years?
A. No, I do not know about that. I heard Mr. Hurt say
more about the company a few minutes ag·o than I knew about
it before.
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The deposition of

T. E.

CHA~IBE·RS,

taken for the heirs of J. ~L Harris, deceased, the 30th day of
DecenlbP.r, 19·35, and duly filed .
. By lVIr. Allen:
Q. Would you mind stating your age, residence and occupation'
A. 62 years old: will bP. 63 the 14th of January; fariner
Blackstone, Virginia.
Q~ You are also postmaster of the Town of Blackstone Y
A. Yes, sir.
Q. How long have you been postmaster1
A. Since May 10, 19'35.
Q. Do you hold any official positfon 'vith the Woodlawn
Development Company?
A. Yes, sir, director.
page 470 ~ Q. How much stock do you own Y
A. I own 9 ·shares.
Q. Do you know anything about the property owned by
the Woodlawn Development Company?
A. Yes, sir.
.
Q. Will you tell us, please, giving us a description of the
property¥
A. I think, .as outlined by J\IIr. Hurt, 350 lots unsold and 47
acres of land, right fine timbered land adjoining, has a timber
valuP.. I may be mistaken, but I think WA own a deed of trust
and notes of several thousand dollars which are secured by
deed of trust on the lots which we have sold.
Q. So, then in addition to the 350 lots and 47 acres of land
you hold some dP.ed of trust notes secured by the lots you
have sold?
·
A. Yes, sir.
Q. And what do you think those bills receivable amount
toT

A. I could not say off-handed, but during· the time Mr. Morris, who was a VAry fine secretary, l1e made a statement, and
said they were what he called guilt-edge notes, and he marked
off what he thought was not of any value, and I cannot sav
just now ho'v much. I do not know without looking at thLe
records.
·
Q. Was it a substantial amount?
A. I think so.
Q. What do you consider that 47 acres of timbered land
worth?
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· A. Well, it would be just speculative. During ·1Captain
Harris' lifetime 've were offered once $13,000.00 for it and
refused it.
Q. You have had some experience in r(\al espage 471 } tate and timber business have you notY
A. Yes, sir.
Q. What would you say is the value of the 350 unsold lots;
taking the thing as a whole?
.A. You mean cash value 1
Q. Well, sold on any reasonable terms?
...~. I should say from 75.00 to $100.00 a lot.
Q. Can you place any fair valuation on the land and timber sold upon reasonable terms?
A. I could not.
Q. I understand that tract of land has not been sub-divided
into lots?
A. No. and has a very good timber value, growing there.
Q. Can you give us any idea of what the stock of this company is worthY
A. Except by the book value, ~Ir. Allen; the book value
carries the valuation-~ccording to the book value of around,
pretty close to $275. to $300.00, I think, around about $300.00
ner sharP., book value.
Q. Has that stock bP.en traded in or sold in the last four
or :five years Y
A. No, sir.
Q. Do you know of any sales that have been made since
about the. middle of 1931)?
A. No, except these two shares of mine .
. Q. And the company bought those two shares under thf.'
conditions that have been referred to here1
page 472 ~ A. Yes, we ahvays had a close corporation and
when we were borrowing money, "re made every
man attach his stock to thP. not~s, so that it could not g·et out
in other people's hands. and that is why the stock has not been
distributed. We had a close corporation. If people were
bound to have the 1noney, the company would buy the stock
and sink it rathnr than distribute it around to people who
might get us in trouble.
Q. Do you consider the stock of value?
A. Yes, sir.
Q. Is the stock acceptable as collateral among business pe0- ·
ple~ banks and other instHutions?
A. I am using it today. At least I have money borrowed
on mine, 9 shares; that is the best answer to your question.
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Q. Dg you know of any other that is being used as collateral1
A. I do not.
.
Q. You say this is a close corporation. You mean by th~t
that the members did not 'vant the stock put on the market¥
A. vV ell, I mean this, we were in with a bunch down at
Ifopewell, and sort of a wild sche1ne, and they wanted right
smart stock in the development of this company, and the
Blackstone bunch would work together and save the corporation through Captain Harris and Bemham l"Iorris, and we
decided to g·et control of it, that we would control it, and have
it sorter in a little family, sort of a fan1ily affair of Blackstone, and wlH~n those people wanted to sell, we bought their
stock and sunk it for the company, and we decided to sink
that which_ belonged to ~Ir. Wright, he was the larg·est stock
holder in the company.

page 473}

CR.OSS

EXA~1INATION.

By lVIr. Gravatt:
Q. :Nir. ·Chambers the stock in the Woodlawn Development
Company is worth as n1uch today intrinsically as it has been
at any time since 1930, is it not?
·
A. Yes, sir.
Q. Ailld with the return of prosperity in the country, the
market value would return to this stock1
A. Yes, sir.
Q. Howevel', in the past four or five years, do you think
any of this stock could have been sold to any advantage if it
had been advertised at public sale, or an effort had been
made privately to get rid of ten or 15 shares~
A. No, sir, I do not, and to show the position I took, I took
up with the company the matter to s·ee if we could retire Captain Harris' stock, and .two of his best friends on the board
said "no we are not in a financial position," and at a meeting·
of the board of directors they voted me down, stating they
were not in favor of it, and I was in favor of trying- to dn with
his stock what was done with n1ine, you see.

RE-DIR.ECT EXAJHINATION.

Bv 1\fr. Allen:
~Q. I do not want to pry into your personal affairs, but do
not answer this question unless you want to. You said you
-owned 9 shares in this cmnpany, and that you were using-
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tl1at 9 shares as collatPral. vVould you mind telling us how
much you are borrowing on that 9 shai·es. Do not answer
unless you want to~
A. I do not have any secrets. I am borrowing
page 4 74 ~ $1,200.00. To be fair to the corporation which is
·
loaning to me, they called me two or three timesI mn borrowing $1,200.00 on the 9 shares of stock as collateral,
and they said to me two or three times that I must put up additional collateral, and I told them they would have to hold
to what they had. Consequently they are the facts in the
case. Of course, I borro·wed the $1,200.00 on the stock a good
n1any years ago, when things were active, and I have been
called on the collateral, but I told thmn it was good collateral,
and I considered it was just ~s good now as it was then.
Q. I am not going to ask you from what institution you arc
borrowing, but I will ask you if you are borrowing at a bank?
A. I a1n borrowing at a bank. I will not say what bank.
Q. Do you consider that this stock was worth more in the
Iathn· half of 1930 than it has been worth, say, in the last two
years 1
A. I do not, but I believe it was due to the lack of business
they do, but I do not think-I think the stock is worth just
as much today; ·things are in better financial shape, but it is
due to the lack of business and not making any money, that
is my.private opinion. I do not mean my opinion is that the
stocl' is worth rnore today than ever.
Q. You are just sin1ply holding these notes and land until
better tilnes comP. 1
A. Yes, sir.
Q. 'Vhen tin1es con1e back and you realize on these securities, there is nothing to do with the money but pay off the $2,.,500.00?
.
A. No, sir, if the other man would sell his stock cheap-I
would not, of course, I may be mistaken.
Q. None of them appear to be anxious to get rid of it even
at present?
page 475 ~ A. No, sir.
Q. Suppose some memorandum of advertisement or notice had been put in the paper or some journal, so
as to let the people know this stock was for :;ale, say beg·inning with the latter part of 1930, or up to the present time,
would, in your opinion, there have. been any offers received
for that stock; a positive notice that the stock was for saie
and was going to be sold?
A. I do not exactly catch you, :Wir. Allen.
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T. E. Chambers.
. Q. Suppose we had owned 10 or 15 shares of this stock, and
nn the ROth day of December or the 1st of January, 1931, or
the latter part-of the year 1930, or during the first half of
the year 1931, we had put a notice in the paper circulating
around about Blackstone here, and maybe in Hopewell, to the
effect that we had this stock for sale and wanted offers for
jt, do you think conditions were suc.h that any offers would
have been received 1
A. Yes, sir, but not high offerR.

By l\{r. GraYatt :
Q. The great drought was in 1930 was it not, ~Ir. Chambers·?
A. I think so.
Q. And then the depression¥
A. Yes, sir.
~ Q. And the combination of effects in this community has
made it very hard to sell any kind of stock at anything like
the amount which the owner had invested?
A. Yes, sir.
Q. Now, 1\{r. Allen asked yon about the loan which you have
with a corporation and against which you have
page 476 ~ 9 shares or Woodlawn stock. When that loan .
originated did you not have 10 shares uf the
National Bank of Petersb~rg stock first?
A. No, sir, I had 4 shares of the Virginia National. My
wife owned 28 shares of the National Bank of Petersburg
which was never hypothecated anywhere.
·
Q. Did not this loan start at $1,000 in 1926, with 10 shares
of the National Bank of Petersburg stock as collateral, and
then in 1927, you had 12 shares of Union Trust & Mortgage
Company of PetP.rsburg, and did not the Woodlawn stock
:first appear in June, 1929 after both of these banks had failed··r
A. I c~uld not answer that from memory, and I suppose you
are readrng from the records. I suppose you are right.
Q. So that the Woodlawn stock was substituted for these
two bank stocks aftP.r the banks had closed and been in receivership?
A. I think you are correct. I may be mistaken. I am giving it to you the best I can from memory. I may be mistaken,
but I am usually of fairly rern.ember, and I may be mistaken, Mr. Gravatt.
Q. Suppos·e this same Woodlawn stock "rhich l\1 r. Allen
asked you about and sug;gested that it be-.:mi.e:ht be advertised for sale in 1930 and 1931, were advertised for sale now,
at which time do you think the l1igher bid would be made 7
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T. Freeman Epes.
A ..A hig·he1· bid 1v[r. Gravatt would haYe been made then,
bP.cause we were. doing business before the retirement of the
Tubize factory, and a higher bid would have been offered
then than would be now, because recently they have not been
doing enoug·h business to make the stock attractive.
Q. AltogP.ther ypu think the value of the stock is greater
now than it was in 1930 and 1931?
page 477 ~ A. That is my private opinion,' of course. I
would like to state this. I-do not want to be misundP.rstood in my evidence. If this stock had been advertised,
forced to sale, you would certainly have had somebody make
you an off~r, if you advertised you wanted to sell for the
best offer, because, I, although I am broke, would have seen
if I could not makP. a little something on it, if I could get that
stock cheap; I do not mean a high price, but cheap, because
I have always thought well of the company. I may be mistaken in my· judg·ment, like I have been about a lot of things.

By Mr. Allen:
Q. What would you have considered cheap along about
then, say the latter half of 1930 and the first half of 1931 T
A. I would consider par cheap for it.
Q. Do you know when thP. Tubize plant closed, was it 1935
or 1934?
A. I do not remembP.r.
T. FREElVIAN EPES,
recallP.d fo~· the heirs of J. l\L Harris, deceased, the 30th day
of December, 19H5.
By Mr. Allen:
.
Q. l\fr. Epes do you hold any official position in connection with the Woodlawn Development Company?
A. I was put on the directorate some three or four months
ago.
Q. Could you g·ive us a list of the present of..
page 478 ~ fleers and directors of the company?
A. Mr. H. l\L Hurt is president, Mr. C. H.
Hardy, Secretary and Treasurer1 I think, and the directors include those two, and Mr. Chan1bers and Mr. Wilfred Epes and
myself, I think.
Q. Is Mr. Dillard interested in the company?
A. I do not think so,
Q. How tnuch stock do you own in the company 7
A. I own two shares. I came about the ownership of these

I
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sharP-s in this way. After ~ir. B~nham ~I orris' death last
spring, the directors of the company wanted me to select
some one to represent his stock, as he was a very substantial
stockholder in it, and his son, B. E. ~{orris, who 'vas his sole
heir and became thP. owner of this stock, shnply transferred
over to me two shares of the stock, for which I paid nothing,
in m·der that I 1nig·ht serve as a director of the company and
represent him in accordance with the wish of the other directors as to any matter that might come up.
Q. You then really represent n1ore shares of stock than
actually exist in your name?
A. Well, in a way, yes.
Q. Do you know how much stock J\IIr. Benham Morris' estate owned¥
A. I do not recall.
Q. Do you know what property the company owns?
A. No, sir, nothing except the report that was made rather
verbal, and the exact figures offhand I do not remember, more
than to say substantially 350 lots and 47 acres of land, and
somP. notes, I do not know the exact amounts of
page 479 } them.
Q. As I understand it~ the company is not
really selling any lots at this time, but is being kept alive and
the, company is being run, meetings of directors attended and
the likef
A. I think that is true. I have not heard of any sales recently.
Q. Do you know anything about the value of the stock?
.l\.. I do not. I havP nev<?r seen any of the lots; do not know
where they are located, and have never seen the 47 acres of
land, and do not know where it is located.
1

~CROSS

EXAl\1INATION.

Bv :Nir. Gravatt:
·Q. Do you know what value the appraisers put on this
Woodlawn stock after Mr. ~I orris' death?
A. I do not.
Q. Do you know who the appraisers were¥
A. No, I do not know that.
Q. \Vas his estate appraised?
A. Yes, Harry I-Iamlett was one of them and I do not know
who the others 'vere.
0. The appraisement is in the clerk's office?
A. If it is not, it n1ay be in my office.
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Q. You were one of those who invested in Hopewell real
estate at the time this Woodlawn Development Company property was purchased, were you not f
A. Yes, sir.
Q. This property is about half way between Petersburg
and Hopewell, is it now?
A. No, a good deal of it is nearer Hopewell.
Q. At least two miles from Hopewell?
page 480 .~
A. Well, the far end would come out two miles,
but the nearest end would not, I do not think.
Q. Do you know of any market that tl1ere has been in Blackstone or Hopew~ll since 1930 for the stock of the Woodlawn
Development Company?
A. No, sir, I do not know of any.
Q. Do you believe that Mr. 1\Iorris, who was one .of the
largest stockholders and who was active in the management
of the company could have sold at public or private sale as
much as 10 or 15 shares of stock in the Woodlawn Development Company at any time since 1930, at anything like a fair
value?
A. Since 1930 1
, Q. You will recall the great drought in Virginia was in
1930, and then followed the depression~
A. Hopewell, I do not know of any sales that could have
been made. Hopewell has had its ups and downs, for instance,
an industry caine in there and started up and then this other
thing \VP.nt to the walls, and one of the banks went, and then
I do not know whether there \vas any demand for lots during
that time.
Q. I n1ean stock the company, a close corporation where
the control and management lay here at Blackstone?
A. I do not know of any. It was a rather close corporation.
and would have been handled through that crowd. I do not
imagine they could, have gotten any sales otherwise. That
has been my experience of that kind of close corporation.

in

page 481}

H. J\II. HURT,
recalled

By Mr. Allen:
Q. 1\llr. Hurt, I notice that yo11 were one or the appraisers _
of Captain Harris' estate?
A. Yes, sir.
Q. And that was in 1\Iay, 1930, and you and your co-ap-
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praisers appraised this 10 shares of stock held by 1Captain
Harris' estate in the Woodlawn Development Company at
$1.00.00 a share, which was par value. Can you tell us just
where you got your valuation from at that time 1 ~ow you got
at the value of the stock?
. .'\... Well that was the book value, and I never saw the time
in my life I would take $100.00 a share for mine. We paid
tha,t 7oil tl1at $100.00 a share we paid $20.00 a share ·regularly
after-before that panic when ·we were selling those lots;
we owed $35,000.00 and paid that down to $2,500.00. I was
minority stockholdor and endorsed that note, and I thought
what a ·fool I was to endorse it when I was a nll.nority stockpo
holder, and here·was this man Wright owned right much of
the stock. and I told them I was not going to endorse that
paper a day longer, and that I 'vould give them my stock, and
we got that stock and sunk 10 shares and 20 shares and that,.
of ·course, helped the company that much, and I saw what u
fool I was putting my name on that thing; it would have wiped
me off the face of the earth, and I said ''now I am not g·oing
to do it_, and I did not know what they 'vere going to do, but
I knew what I was going to do.
Q. You reduced your indebtedness from about $35,000 to·
page 482

~

$2,500.00?
A. Yes, we had some business than· and it was .

my idea to pay off the debts.

Q. You refP.rrP.d to the panic, did you mean the crash of
1929 or the

drought~

A. Well, I think that and the Tubize down there, home..
seekers and did not have any job, and they did not want any
more land; I think that was what did Hopewell more harm
than anything else, when they had that crash there it did more
ha1•m and kept them from selling the lots.
Q. That bank closed in 1930 did it notY
A. I think so. I do not know. I did not have any money
·
in it.
Q. The Tubize plant did not close down until sometime in
1934 did it?
A. Yes, but that scared them to death, and they would not
buy anything.
·
.
Q. If you had sale for your stock today you would not
sell it 7
A. \Vould not today, no, sir, would not sell today in gold.

A~

E. HarFis, et al., v.

Oiti~ens

Bank & Trust Oo., etc.,

M~1

H. il'l. Httrt.

Our operatio~ expenses are rig·ht small, we paid a percentage,
'do not pay any salaries; of course pay the· salesmen, but t4o
expenses are mighty little, we have been trying to hold them
down, because we are. not doing anything much.
Q. In other words, if you are not now buying and selling,
your expenses for operation are practically nothing?
No, sir-.
Q·. And when you sell the property you pay a commission
and your expenses come off the commission Y
A.. Off of what he sells, yes, sir.
page 488 J Q. So really what yau have gat down there now,
·
. the only indebtedness you have got to pay is the
$2,500.00, and the balap.oe belongs to your stockhol~ers¥
A. Yes, we paid it fr.om $35,000 to $2,500.00.

.a..

I

Bv Mr. Gravatt:
.. Q. When was it that Mr. Booker asked you if you want~d
to buy any of this stockY
·
·
·
A. I do. not r-emember what time it was. I felt this way,
my brother's widow has got more stock than I }1ave got, and
I have been reprr.senting her all the time, just using her stock
and doing the very best I could with it, and I have not tried
to sell it, although my brother has been dead 7 year-s, I do not
think it good business. I think when times ever come back,
times in llopewell come back, it wil1 come back. Mr. ~{orris
was secretary and treasurer, and I think the business was
well managed, and if we had not gone O:Q and paid our debts
we would have br.en swamped in along with the rest.

NJ:r. Allen:
Q! Mr. H1-u·t, do you consider the $1,000 worth-the 10
spqres vtJ,ll.led at $100.00 a share, do you still consider that tod~y wgrth $1,000.00 Y
A: J c~rtainly do, yes, sir.
Q: .So th~n it is worth as much now as it was when you
~P.Prf:lisep it?
·
A! Yes, sir, I certainly think it is. In other- WQrds, I would
~:mt t~~e $100.00 a ~hare for mine this evenin~.

~Y

further fllis deponent saith not.

H.M.HURT.
p~gg 484 ~

]3.y ~[r. Chambers: I would like to corr.ect a
part of my testimony. I stated that the lots were
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100 by 140. I think they are 25 foot lots by 140, and not 100_
by 140. I would like to correct that.
Bv lVIr. Allen:
·Q. 350 lots 25 foot lots?
A. I testified that I thought the lots were 100x140 feet, and
~Ir. Epes called my attention to the fact that they were only
25 feet. These lots were 25x140.
Q. All of the 350?
A. Yes, I testified they were 100 foot lots; there might
have been some little odds and ends, corners or something.
~

J. A. BOOJ{ER,
recalled for the heirs of J. 1\L Harris, deceased,
the 15th day of 1vfay, 1936.

page 485

By George E. Allen:
Q. ~Ir. Booker, I hold in my hand deposit slips
which you have filed with the Commissioner in
this case, showing your cash receipts deposited
to the credit of the estatf~ of J. lVI. Harris. According to these deposit slips, on June 2,
page 486 } 1930, there was transferred to the credit
of the estate the checking account of
Captain Harris with ~rour bank in the sum
of.......................................... $ 894.80
. There was on July 1,1930 credited to the account....
15.75
On July 4. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 200.00
On August 2. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 100.00
On September 25. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3,o·oo.oo
On November 3... . .. .. .. . . . . . . . . . . . . .. . . . . . . . . . 100.00
1.05
On November 16. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
On November 25. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2,000.00
On December 18. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,000.00
On January 2, 1931. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
15.75
On January 2, 1931. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 200.00 ·
On February 2, 1931. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 100.00
On 1\Iarch 17, 1931 ................................ 19,500.00
On April 11, 1931. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
12.00
1.05
On April 15, 1931................................
On April 17, 1931................................ 306.40
53.34
On April 17, 1931................................
On April 18, 1931. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 159.60
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On June 1., 19'31 .............................., .. .

75.00
On June 22, 1931 ..................•............. 3,026.00
13.50
On July 1, 1931 ................................. .
On July 1, 1931 ................................. . 150.00
On July 9, 1931 ................................. . 220.00
75.00
On September 1, 1931 ........................... .
1.05
On October 15, 1931 .............. : .............. .
75.00
On December 2, 1931 ............................ .
9.00
On J aim&ry 2, 1932 .................... ·......... .
On January 2, 1932 ............................. . 150.00
50.00
On lVIarch 2, 1932 ............................. .
On 1\Iarch 18, 1932 ................................ . 1,500.00
On ~1arch 26, 1932 .............................. . 957.35
15.00
On April 11, 1932 ............................... .
50.00
On e.Tuno 1. 1.932 ................................. .
On July 1, 1932 ................................. . 150.00
6.75
On July 2, 1932 ................................. .
On September 1, 1932 ........................... .
50.00
50.00
On December 1, 1932 ...•.........................
On January 3, 1933 ............................. .
6.75
On January 3, 1933 ............................. . 150.00
50.00
On !1arch 1, 1933 ............................... .
4.28
On July 3, 1933 ................................. .
April 23, 1935............... , .................. . 270.85
14.61
On January 27, 1936 ............................. .
On January 27, 1936.................. ·............ . 500.00
On April 6, 1936 ................................ . 3,200.00

ArP. thP.se all the actual cash receipts that passed through
the hands of the Executor?
A.. Not by any n1eans, because credits, such as dividends,
sales of stock and so forth went to our credit with Scott &
Stringfellow, and were simply in an account that
page 487 } it was necessary for the bank to operate. They
carried possibly half as many other entries involving $34,575.68 of receipts, which are net receipts, exclusive of the amount which Captain Harris owed Scott & Stringfellow, approximately of $20.000.00. See exhibit No. 16 with
my former testimony 'for a detailed explanation.
Q. The items which I have enumerated and which were
credited to the estate at your bank passed through your hands
in cash. and thP. balance of the fig·ure evidencing net receipts,
as you term them, was received by Scott & tStringfellow and
credited to your account there. Is that right?
.A. Yes, sir. It is exactly like as if we had two bank ac-
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counts on t~is exe~utor~hip, one bein~ with Scott & .strin~
fellow, tl1P. other be1ng Wltb our OW"ll bank; $34,000.00 approxk
mately having passed throug·h Scott & Stringfellow, subject
to our control, and $38,479.88 having passed thr-ou.gh the
bank.
·
Q. The $34,575.68 constitutes the dividends on all stock~
in the possession of •Scott & Stringfellow, an{i the pt~oceeds
of the sale of stocks. That is corrr-ct, isn't it?
·A.. That is corrP.ct, and instead of remitting us to be ap~
pli~d on tl1e account here, they were simply cred~ted on our
aottaunt with them.
~
.
Q. :Pid th~y use the proceeds of the sale ef ~ny of thespstopks. or the dividP.nds collected thereon, to pay off the loa11
pf $19,500.00 Jlegotiatcd by you with them on March 17, 1931 f
A. ThP. statc:rnent does not show that any of the stocks were
sold at that time. They, of course, were later on.
Q. In other words, sometime Sllhsequent to the gvanting
of this loan, Scott & Stringfellow sold stocks in their possessio:n and repaid the amo1.mt of the loan to themselves, with
illt~rest. Is that rightt
.A. Yes.
Q. And they also sold from the stocks in their possession a
!SP.ffl.cient amotlnt tQ pay thP, debit balance of .A. E. Harris
~mpuntillg to $6,264.00?
A. That is cQrrect.
Q~ Are there a.ny other liabilities of Captain Harris' estate
which th~y paid from the proceeds of the sale of stocks in
their possession~
··
· ft..~ Not tl1~t I recall &t this moment.
Q. And the two itP.ms of $19,500.00, with interest, and the
El~bit Pfll~nc~ in thP. account of A. ]1. Harris approximately
make up the statement of $84,575.68?
A.. No, tha total of the two entries you just mennnge ~~ ~
tjQnep WPllld be $25, ?64.00.
·
··
Q! Whflt items constitute the differe~ce ¥·
A! ThP. ~tatern~nt is filed with the depositions and I have
be~ll gqftstion~d at length on it.
Q. :Ii}~a.mi11irtg the statement wqich you filed, on the 17th
day of 1FP.Qf'll~r.Jr, lfl36, I notie.e there is an item of $59.51 of
fntAref:!t; $4-.QQ tr&nsfer ta.x on 100 shares af Freeport Texas
~tfl9~; $8.1~ interest; $4.l4 interest ; $43.10 interest; $67.72
inter-~~t; $M":i19 intere~t; $Sl.17 inter-est; credited in er-ror
$l00:00; $~6!9p iP.tere!St; $:J7!05. inter-13!3l; $17.S9 interest. These
items amount to $ff:G4~3B.. Adcling these figures to the· $~5,7P.4~00 Wlli~4 YPll mentiol!~d a few minutes ago, we have $26,-
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218.33, which constitutes all of the items on your statement,
except the four iten1s, one of $3,000.00, one of $2,000.00, one
of $1,000.00. and oiie of $2,457.35, three of 'vhich constitute
advancements to you by &ott & .Stringfellow, and the last

of which constitutP.s thP. balance received by you from Scott
& Stringfellow after applying $6,264.00 to the debit balance
of A. E. Harris. Is not that correct 1

A. T.ha t is correct.
Q. Now. then, add the sum of $8,457.35 to the two items
:r:·re·dously mentioned which ag-gregate $26,218.33, and see if .
you don't have approxiinatP.ly thP. fig·ure of $34,575.68 which
was received by Scott & Stringfellow?
A. That is just what I testified to in a pl'ior question you
asked that we received through Scott & Stringfellow's account
$34;575.68.

Q. If that is
~f

coi~rect,

isn't it

Iiece~sarily

ti'ue that the ite1ns

$3,000.00, $2,000.00, $1,000.00 and $2,457.35, which have

been ctP.ditP.d as having· been received by you here and credited to the account of thP. es.tate, aren't duplicated, since you
also havP. them as having been received in the account of Scott
& Stringfel1o\V?
.
.
.A. Th~y are duplicate if you figure the account of .l\{r. Jones
'vhich is not in the record in this case, but they are not dupli.;.
cated hi the account, in Exhibit No. 16.
Q. I ain not paying any attention to the tentative draft of
the report of Mr . •TonP.s. I am dealing with your original
documents, and there appears to me, beyond pera~venture of
a doubt, that you have credited as having received by you
$38,479.88. and as having· been received by Scott & Stringfellow $34,575.68. It appears _from your original documents
that the iten1s of $3,000.00, $2,000.00, $1,000.00 and $2,457.35
were credited as having been received by you,·
page 489 ~ and at'e included in the $38,479.88, arid the same
items arP. also credited as having bP.en ·received
bt _Scott & Stringfellow, and ate included in the sum of $34,575.68 .which you say they received. · If you c~n explain the
record so as to show that there is no dt1plicatioli of credits
here, I would like for yott to do ~t.
:A. I would be g·lad to do so. The $38,479.88 I stated as received by the bank is in reply to your question on that subjP.ct. The statemP.nt filed as Exhibit No. 16 is an accurate
account of the receipts and dh;bursements of the bank, covering bot4 the bank and Seott & Stri:ngfel,low, but in reply to
your pointed questions you have ~aused me to tell_you that,
in reply to your questions, ce~tain amounts were duplicated

502

Supreme Court of .Appeals of Virginia

J. A. Booker.
in n1y replies, whereas the statement does not show that at
all.
·
Q. "\Vhat amount .are you clailning connnissions on?
A. That is a matter for the court to decide.
Q. Wbnt is the amount you claim you received and disbursed on which you are entitled to commissions~
A. $1,000.00 was provided by the will. The judge may
allow us $5,000.00 for all I know.
Q. vVhat is the amount that you claim you have received
and disbursed?
A. That is shnple, because, Mr. Allen. Q. Give the actual a1nount-that is all I want.
A. From Scott & Stringfellow $34,575.68.
By J. S. Gravatt: Counsel for the bank states in reply to
the various accounts filed and the foreg·oing questions and
answers by 1\b·. Booker, that the bank has attempted to account in detail for each of the transactions and transfers of
the property of the estate both in the account 'vith Scott &
Stringfellow and in its account in the Citizens Bank & Trust
C01npany. The fact that these transfers are given in detail
seems to have confused counsel for the heirs, which confusion
is readily cleared by reference to Exhibit No. 16, J. ·A. Booker's testhnony, which shows the receipts of the executor without the detailed statement of each account separately, and
which staten1ent is very clear and shows that the foregoing
items are not duplicated in the executor's account at all.
By Geo. E. Allen: Counsel for the heirs repage 490 ~ plies to the f01·egoing- that counsel for the bank
seern to have forgotten that they have contended
all through the case that the Executor never received the
. stocks that were held by Scott & Stringfellow, and the record
will so show. Now, with reference to the alleged confusion,
counsel for the heirs is not aware that any exists in his mind
-that it n1ay be there-but if at all, it was caused bv the
statement of the witness that the Executor had received~ $38,479.88 and credited the same to the account of the Executor
here, and that the Executor had received through Scott &
Stringfello'v $34,575.68, to ·which :Nir. Gravatt, Sr ~' made the
ren1ark that the total receipts were a little above $70,000.00.
Counsel for the heirs desires to kno'v what items constitute
the $34,575.68 alleged to have been received by Scott & Stringfellow. The witness has referred counsel to a statement
which was filed with the record on February 17, 1936. Each
of the items on that staten1ent have been raised in the ques-
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tions, and it appears to counsel that tl1e items of $3,000.00,
$2,000.00, $1,000.00, and $2,457.35., as well as the item of $6,264.00, should be eliminated from the receipts so far as the
computation of comn1issions is concerned and counsel is asking the witness if that is correct, and i.f it is not to state theexact amount on which he claims he is entitled to commissions.
Witness, continuing: The net amount received -is $66,315.72, which is made up and easily arrived at as follows:
Total receipts throug·h Scott & Stringfellow, $54,793.19, as
exhibited by their statement; $11,522.53, as exhibited by a
statement of the bank which contains no entries of transfers
·whatsoever and shows the net receipts in both instances.
Q. What part of that was actually received by the E·xecutor
and credited to the account of the Deceased here f Is it the
$38,479.88 which you have previously mentioned?
A. You cannot get it unless you take into account the two
accounts and the transfers from one to the other.
Q. In other ''rords, you have exhibited deposits to the
credit of the account here ,vhich aggregate, according to your
testimony, $38,479.88.
page 491 ~ A. That is correct.
Q. The balance of it then was received by 8cott
& Stringfellow?
A. Yes.
Q. 1\:I:r. Booker, have you the account of Captain Harris
with Dr. Archer Bagley?
A. That is in the hands of the Commissioner.
(Commissioner exhibits same to counsel for the heirs.)
Q. I notice this account has no date on it but was paid October 1, 1930, by your check dated September 9, 1930. Do
-you know, or have you any info11nation as to the date when
this work was done?
A. No, sir, I am under the in1pression, however, it was done
shortly before Captain Harris' .last illness.
Q. Have you any sworn statement. of the account?
.
A. No, sir, I do not think that is necessary with doctors'
accounts.
Q. Going back to your receipts just a moment, 1\{r. Booker,
the only cash which you have rroeived, as· I understand it,
since our last hearing, is the $3,200.00 received for a sale of
the 200 shares of the Citizens Bank & Trust Company stock.
Is that correct?
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.A. It ie correct, except as has been fully explained before,
the ainotifit carried in a speeial account.
Q. ~lit that is now catried in with the rest of it Y
A, Yes.
Q. Now, have you paid any liabilities since the former hearbigs, except this note of R. L. Harris?
.
A. Nothing, except one item of $1.50 to cover the cost qf an
ad for the sale of the stock.
Q. :tfave you the R. L. Harris' note?
A. That is filed with the Commissioner.
(Commissioner exhibits sanw to counsel for the heirs.)
Q.. Accordit1g to your vouche1• this note was paid April
.20, 1936, to the Citizens Bank & Trust Company, the amount

paid on account of the note being $2,894.91, which includes
both principal and interest. That is correct, isn't itt
A. That is correct, yes, sir.
page 492 ~ Q. The original of this note appears to be as
follows:

$2,330.00

·Newport News, Va. March 6, 1930.

Sixty days after date I promise to pay to J. M. Harris or
order Twenty-three hundred Thirty & no/100 Dollars, negotiable and payable at the Schmelz National Bank, Newport
News; Va. The makers and endorsers of this note hereby
waive presentation, protest and notice of dishonor and the
benefit of theh• homestead exemptions as to this obligation;
and further agree to pay costs of collection, or an attorney's
fee, in case payment shall not be made at maturity.
(Signed)
(Address)

R. L. HARRIS

cjo Schmelz Natl. Bank
Newport News, Va.

No. 52916 Due May 5
Endorsement on back of note: J.

~I.

Harris.

Was th~t note originally discounted .at your bank or the
·Schmelz National Bank at Newport News f
A. ·That note was disconhted here.
Q. Was it on your bank on May 5, its due date?
ll. 1Ces; sir.
·
Q. From that time until June 27, 1932, that note was re-
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newed from time to time and to son1e of the renewals interest
was added. That is true, isn't it'
A. That is true.
Q. Captain Harris died on May 4, did he not?
A. That is correct.
Q. Of course, then, none of the renewals bore his signature. Are all of the renewals attached to the original or are
some of them missing?
A. Some may be missing. It isn't our custom to keep all
the renewals, or even a part of them, in all cases.
Q. Have you any record of when you first presented this
note to the Commissioner in this case? No Commissioner
seems to have stamped it as having been examined.
A. It was presented to Mr. Adams, the present Commissioner, about ten days or two weeks ago. I did not officially
note any particular date.
,
page 493 ~ Q. Was that the first time it was presented to
him-I mean to any Commissioner?
A. I did not know we were supposed to consider l\1r. Jones
as 'Commissioner. It was presented to him on February 15.
Q. Since that time, as I understand you, you have sold the
bank stock and out of the proceeds have paid this note?
A. That is correct.
By Mr. Allen: ~fr. Commissioner, at the request of counsel for the heirs, the original note of R. L. Harris, together
with the renewals pinned thereto are here copied, with all
fig-ures, dates, etc., thereon.
(a) $2,330.00

Newport News, Va., March

~'

1930

Sixty days after date I promis~ to pay to J. ~1. Harris or
order Twenty three hundred thuty & no/100 Dollars, negotiable and payable at the SCiiMELZ NATlONAL BANI{,
NEW·PORT NEvVS, VA. The makers and endorsers of
this note hereby waive presentation, protest and notice of
dishonor and the benefit of their homestead exemptions as to
this obligation; and· further agree to· pay costs of collection,
or an attorney's fee, in case payment shall not be made at
maturity._
(Signed) R. L. HARRIS
(Address) c/o Schmelz Natl. Ba11k
Newport News, Va.
No. 52916 Du,e May 5

.·~
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Endorsetnent on back of note: J. ~L Harris.
(b) 27.17
Blackstone, Va., April 27, 1932 $2,330.00
Two months after date I promise to pay to the order of
myself at the CITIZENS BANK A.ND TRUST CO~IP A~NY,
BLACI(STONE, VIRGINIA Twenty three hundred Thirty
& no/100 Dollars for value received, having deposited as collateral security for the payment of this and any other liabilities of . . . . . . . . to the holder hereof, now due or to become due, or that may hereafter be contracted, the following
property, with authority to use, transfer or hypothecate said
collaterals; it being required, on payment or tender at rna-·
turity of above a1nount, that the holder hereof shall return
an equal quantity of said securities, and not the specific security deposited, viz: .................................. .
the market value of 'vhich is now $ ....... with the further
right to call for additional security, in case there should be
a decline in the n1arket value thereof; and on failure to respond according to the tenor of tliis obligation,
page 494 ~ said obligation shall be deemed to be due and payable without dmnand or notice, with full power
and authority to tl10 holde.r hereof to sell and assign and
deliver the whole of the above-mentioned security or any
part thereof, or any substituted therefor, or any additions
thereto, at public or private sale, at the option of the said
holder or his assigns, on the non-performance of this promise, or the non-pay1nent of any of the liabilities above mentioned, at any tin1e or titnes thereafter, without demand, advertisement or notice. And after deducting all legal or other
costs and expenses for collection, sale and delivery, to apply
the residue of the proceeds of such sale or sales so to be
made, to pay any, either or all of said above-mentioned liabilities, as said holder or his assig·ns shall deem proper, returning· the overplus to the undersigned. The maker and endorser' of this note hereby wahre any benefit or exemption
under Hmnestead or Bankrupt Laws as to this debt. The
makers and endorsers also waive presentment, demand, protest and notice of same.
(.Signed) R. L. HARRIS
No. 9230
· 6306 Huntington Ave.
Due June 27
Newport News, Va.
P. 0.
Stan1ped on face of note: Sep 28 1932
R.enewed
Citizens Bank & Trust Co.
Blackstone, Va.

- A.
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Endorse1nent ou back of note: R. L. Harris.
(c)

Blackstone, V a., June 27, 1932

$2,330.00

Sixty days after date I promise to pay to the order of Citizens Bank & Trust Co. at the CITIZENS BANI{ AND
TRUSrr ·901\IPANY, BLAC:J(STONE, VIRGINIA Twenty
three hundred 'l,hirty & no/100 Dollars for value received,
having deposited as collateral security for the payment of
this and any other liabilities of .......... to the holder hereof,
now due or to become due, or that may hereafter be contracted, the· following property, with authority to use, transfer or hypothecate, said collaterals; it being· required, on payment or tender at maturity of above amount, that the holder
hereof shall return an equal quantity of said securities, and
not the specific security deposited, viz: ................... .
the market value of which is now $. .. . . . . with the further
rig·ht to call for additional security, in case there should be
a decline in the l'narket value thereof; and on failure to respond according to the tenor of this obligation, said obligation shall be deemed to be due and payable without den1and
or notice, with full power and authority to the holder hereof
to sell and assign and deliver the whole of the above-1nen- ·
tioned security or any part thereof, or any substitute therefor,
or any additions thereto, at public or private sale,
}Jage 495 ~ at the option of the said holder or his assigns, on
the non-performance of this promise, or the non}Jaynlent of any of the liabilities above mentioned, at any time
or tirnes thereafter, without demand, advertisement or notice. And after deducting all leg·al or other costs and expenses for collection, sale and deliverty, to apply the residue
of the proceeds of such sale or sales so to be made, to pay
any, either or all of said above-mentioned liabilities, as said
holder or his assigns shall deem proper, returning the overplus to the undersigned. The maker and endorser of this
note hereby waive any benefit or exemption under Homestead
or Bankrupt Laws as to this debt. The makers and endorsers
also waive presentment, demand, protest and notice of same.
No ...... .
Due ....... .

P. 0 ...... .
(d) 84.52

Signed)

R. L. HARRIS
6306 Huntington Ave.
Newport News, Va.

Blackstone, Va., June 27, 1932

$2,414.52

Six months after date I promise to pay to Citizens B'ank
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& Trust Co. or order, without offs t Twenty four hundred
fourteen 52 Dollars, for value recei ed, Negotiable and paya!ble at·CITIZENS BANI{ A.ND T lTST COMPANY, Black. stone, Va.
The makers and endorsers of thi note hereby waive protest, presentation and notice of d shonor, and the benefit
of any exemptions under the Hom stead or Bankrupt Laws
as to _th~s debt, and agree to pay all expenses incurred in
collecting the same, including 15 er cent Attorneys fees,
in case this note shall not be paid t maturity.

No. 11016
Due Dec. 27

(Signed)

P. 0.

R·. L. HARRIS
6306 Huntington Ave.
Newport News, Va.

·
Renewal 2,330.00. Int. added at 7c.

· ·JYiemorandum pinned to this not . :
Paid 4-20-36
Principal
Int. 3 yrs. 3 mo.
24 days

$2,414.52
480.39

$2,894.91
Check pinned to said last mentio ed note:·
'rrust Account of J. lYL Harris
Bl ckstone, Va., 4-20-36
Pay to the order of Citizens Ba k & Trust Co. $2,894.91
Twenty eight hundred ninety four 91 ·Dollars
page 4_96 ~ For note R. L. Harri 2,414.52 & Int. from 1227-32 480.39
CITIZENS B NK & TRUST CO.
By J. A. BOOKE
Cashier Executor
To CITIZENS BANI< & TRUST COMPANY
Blackstone, ,..,a.

Q. Have you got the note of B. E. Cobb there, ~{r. Commissioner, that was. paid?
(Commissioner hands same to unsel for the ·heirs.)
Will you read this note into the record with the endorsements on the back Y
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A. 15.41

Blackstone, ·va. 1\:I:arch 20th, 1930 $1,762.88

45 days after date I pron1ise to pay to the order of J. 1\tf.
Harris at the T·HE CITIZE,NS BANI{, at Blackstone, Virginia Seventeen hundred sixty two 88 Dollars for value re·ceived, having- deposited as collateral security for the payment of this and any other liabilities of ............ to the
holder hereof, now due or to become due, or that may hereafter be contracted, the following property, with authority
to use, tr.ansfer or hypothecate, said collaterals; it being required, on payment or tender at 1naturity of above mnount,
that the holder hereof .shall refnrn an equal quantity of
said securities, and not the specific security deposited, viz:
Twelve shares vVoodlawn Development Stock the market
value of which is now $1,950.00 with the further right to call
for additional security, in case there should be a decline in
the market value thereof; and on failure to respond· according to the tenor of this obligation, said obligation shall be
deemed to be due and payable without demand or notice, with
full power and authority to the holder hereof to sell and assign and deliver the whole of the above-mentioned security or
any part thereof, or any substitute therefor, or any additions
thereto, at public or private sale, at the option of the said
holder or his assigns, on the non-performance of this promise, or the non-paYJnent of any of the liabilities above mentioned, at any time or times thereafter, without den1and, advertisement or notiee. And after deducting all legal or other
costs and expenses for collection, sale and delivery, to apply the residue of the proceeds of such sale or sales so to
be made, to pay any, either or all of said above-mentioned liabilities, as said holder or his assig·ns shall deem proper, returning the overplus to the undersig·ned. The 1naker and endorser of this note hereby waive any benefit or exemption under Homestead or Bankrupt Laws as to this debt.
(Signed) B. E. COBB, JR.
Int. on san1e $287.21 Endorsements on back: J. l\L Harris.
Protest waived
Due ~fay 3
J. 1\:f. Harris
No. 53109
bv Citizens Bk & Tr Co
..
J. A. Booker
Cashier
5-3-30
Executor
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Q. 1\{r. Booker, have ou got a statement of the
page 497 ~ account of Dr. W. V. tkins' estate'
A. We have cancelle voucher.
(Delivers same to counsel for th heirs.)
Q. Your cancelled voucher show that on June 18, 1934, ·
you paid the estate of W. V. Atkin $37.00 for account from
June 22, 1927, to October 3, 1928. Did you have any conversation with any of the represent itves of the estate or any
books presented to you concerning this account Y
A. Yes. We had a sworn state ent of this account presented after Dr. Atkins' death, whic amounted to some three
or four hundred dollars. lnasmuc as the items occurring
on this statement were mostly out f date, I consulted quite
a number of the legatees, .l\. E. and . S. Harris in particular,
who objected to the payment of the accoun.t that was beyond
the statute of Itmitations. In oth 'vords, they refused to
allow the Executor to pay any mo ·e than $37.00· of the account amounting· to between three nd four hundred dollars .
. Q. Was that much of the accoun within three years next
before J nne 18, 1934 f
A. Only the account that was wit in date was paid, or that
'part of it.
CROSS EXAMINATION.
· By W. ~foncure Gravatt:
Q. Mr. Booker, I notice this B. E. Cobb note is dated 1\!Iarch
20, 1930, payable forty-five clays a ter date to the order of
J. M. flarris, ariel by tT. 1\L Harri endorsed. That fortyfive days made the note mature w at time in the month of
Mayf
·A. It would make it fall due eith r on the third or fourth.
. By 1\!Ir. Allen : Objection on the ground that the question
calls for a lega] opinion. The sta ute fixes the date of the
maturity of the note.
Q. :.Forty-five days after March 2 , 1930, counted up comes
to what time in MayY
A. !fay 4.
Q. vVhat day in the week was t atf
· A. It was on Sunday.
Q. "\Vas that the date of Captain arris' death?
A. It was.
page 498 ~ Q. What bank was t e holder of that note at
that time?
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.A. This bank.
Q. The Citizens Bank & Trust CompanyY
A. Yes, sir. ·
Q. Were you the cashier of the bank on that date Y
A. I was.
Q. And have been from that time up until the present timeT
' A. Yes, sir.
Q. And Gaptain Harris died on lVIay 41
.A. J\fay 4.
Q. And was buried how many days thereafter 1
A. He was buried on the 6th according to my recollection.
Q. On May 4 did you have knowledge of the will of Cap..
tain Harris, and did you know that the Citizens Bank & Trust
Company had been named Executor in that will?
A. I did.
Q. You qualified as Executor about how soon after Captain was buried 1
A. I think we qualified the day after Captain was buried
which would be about the 7th.
Q. This note is on an old form note of the Citizens Bank
and does not contain waiver of protest. I notice on the back
of this note the following words : Protest Waived. J. M.
Harris by Citizens Bank & Trust Gompany, J. A. Booker,
cashie1i executor, 5-3-30. Did you tnake that notation'on the
back or that notef
A. Yes, sir.
Q. Do you recall why you dated it the third day of May
and when you actually put the notation on the back of itY

By Mr. Allen: Question objected to because the endorsement speaks for itself and the witness is estopped from denying the endorsement that appears on the note.
pag·e 499} A. The note matured on Saturday, or was
· .
marked due May 3. As a matter of correctness,
it should have been marked due May 4. May 5, which was
~Ionday, being the next succeeding business day, was the day
that it was waived. I simply dated it in accordance to the
date of its maturity.
Q. Did the Citizens Bank & Trust ·Compa~y, on the due
date of this note, have knowledge of the fact that it had been
dishonored for non-payment by 1\ir. Cobb?
A. Yes, sir, we knew that.
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I certify that it was tipulated between counsel for both sides in t ese consolidated causes
that the f<1llowing· occurred, as follo ving: Prior to the entry
of the last decree, October 7th, 193· , counsel for the Executor ren1inded the Judge of the pen ency of a notice of motion for judgtneut, Executor of J. ].1 Harris v. A. E. Harris,
seeking judgn1ent for the sum of $6, 64.00, the amount of the
Scott & Stringfellow account of A. . Harris, which had been
paid by said Executor, which noti e of motion alleged the
paper writing of said A. E. Harri agreeing- to pay same
which is exhibit J. A. Booker's Test' ony ,No. 10, the amount
being $6,264.00, interest from April 12th, 1932, this being in
reply to an exception to Commr. .eport and action of the
Judge in reference thereto, in which · t was contended that said
clailn was barred by the Statute of imitation, and on being
reminded of said notice of n1otion or judgment which suspended said statute, said exception' as not pressed and after
the decree was entered then as a s ttlement of all pending
matters the Judge ordered said no ice of motion dismissed.
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I, J. H. Irby, Clerk f the Circuit Court for
the County of Nottowa , State of ·virgi.nia, do
hereby certify that the foregoing is a tru~ and correct copy
of the record in the case of A. E. arris, Selden S. Harris,
William J. Harris, Hattie Tingley Harris, James· 1\tladison
Harris, Lunette H. Gillespie, and Jt lia H. Harris v. Citizens
Bank & Trust C01npany, a corporat on, in its own right and
as executor of the last will and te tament of J. 1\t flarris,
deceased, and T. Pryor .Jones, She iff of Nottoway County,
Virginia, and the case of Citizens B nk & 'Trust Company, a
corporation, in its own right and as executor of the last will
and testament of J. 1\.ri. Ilarris, dec ased, against .A. E. Harris and Louise 0. Harris, lately d termined in the Circuit
Court of Nottoway County, Virgin' , excepting the original
exhibits, which accompany this tr nscript under separate
cover; and I do further certify tha due notice of intention
to apply for this transcript, as req ired by Section 6339 of
the Code of Virginia, was given to counsel for the opposite
party before the said transcript wa. made out and delivered.
Given under my hand this 3 day f ~larch, 1938.

J. H. IRBY, Clerk.
A Copy-Teste:
L B. WATTS, C. C.
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