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Supreme Court of Appeal of Virginia
AT RICHMOND

Record No. 21. 3
F. A. BRISTOW, G. R. BRISTO"W A D E. W. BRISTOW,
JR., P ARTNl~RS TRADING 1 S BRISTOW
BROTHERS', Plaintiffs-· -Error,
versus
WILLIAM HENRY BRAUER, D fendant-in-Error.

PETITION FOR WRIT O

ERROR.

To the H onoirable the Chief Justice a d the Justices
Suprenie Court of Appeals of Virgi ·a:

of

the

Your petitioners, F. A. Bristow, G. . Btistow and E.W.
Bristow, Jr., partners trading as Bris ow Brotl1ers, respectfully represent that they are aggrieve by a final judgment
in the sum of Three Thousand Doll rs ($3,000.00) of the
Law and Equity Court of the City of chmond, Part II, rendered on the 19th day of Decembe , 1938, in favor of the
2* *plaintiff in the above-entitled c se, wherein William
Henry Brauer, now the defendant in-error, was plaintiff
(R., p. 36) and your petitioner, now the plaintiff-in-error,
was defendant. The parties will be reinafter referred to
as the plaintiff and the defendant, accdrding to their respective positions in the Trial Court. Unle s otherwise indicated,
all italics are ours, and the page num ers refer fo the transcript of the record. Counsel for th petitioners desire to
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state orally to the Court the reasons for reviewing the decision complained of and adopt this petition as the original
brief, which petition was filed with the Clerk of this Court,
at Richmond, on the 15th day of March, 1939, and a copy of
which was mailed to Thomas A. Williams and L. C. 0 'Connor, counsel for the plaintiff, on the 15th day of March, 1939.

RULE OF DECISION.
In view of the fact that the plaintiff secured a verdict in
his favor, it is conceded by the defendant that, for the purposes of this petition, 'the plaintiff is entitled to a statement
of the facts as they appear most favorably to him. In Price
v. Burton, 155 Va. 229, 154 S. E. 499, this Court said at page
234:
"It must be borne in mind, that unless the verdict of the
jury is plainly wrong or without evidence to support it,
3• this court will *sustain it. Under this rul~, in view of the
verdict of the jury, we will consider all material conflicts in the testimony as settled by the verdict in favor of
the plaintiff.''

STATEMENT OF FACTS.
In order that the Court may have the contentions of the
petitioners before it in considering the facts, they are (1)
that no primary negligence lias been shown on the part of
the defendants, and (2) that the plaintiff's driver (with whose
negligence he is charged) was guilty of negligence as a matter of law.
The plaintiff was a young man of twenty-two (22) when
he was injured in an automobile accident on the morning of
February 22, 1937 (R., p. 17). At the time he ·was employed
as a butcher in the town of Tappahannock, Virginia. He was
married and lived with his wife, in Richmond, where he woul<,l
spend his week-ends. The plaintiff also rented a room in
Tappahannock, where he would lodge on his nights away from
home. He testified that, at the time of the accident, he was
on his return to Tappahannock (R., p. 37); that it happened
about 1 :30 in the moming (R., p. 38) ; that his wife was driv- ·
ing and that he was on the left side of the rear seat, behind
the driver (R., p. 38) ; that between nine and ten o'clock,
preceding, he had drunk a '' couple of wine glasses of wine''
(R., p. 42).
.
4*
~He further testified that he did not remember seeing
the collision at all, and that the first he knew of it was
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when the crash came (R., p. 39); that he car he was in was
on the right side of the road at the tim (R., p. 40).
On cross examination he stated that Mr. C. H. Lyons was
with him on the back seat on his right nd asleep at the time
(R., pp. 49 and 50), and that no one as riding in the front
with his wife (R., p. 50) ; that after t e impact his wife got
out of the car first, on tlJe right-ban side, and Mr. Lyons
followed her, and that tiiey helped h" 'out, but that he felt
"fainty" and "laid back down on the ront seat"; that they
could not open the left-hand door (R. p. 50). He testified
as follows (R., p. 51) :

'' Q. And when you felt fainty what id you do Y
"A. I got back to the car with Mr. yons helping me and
I laid back in the front seat."
In this connection, however, he was c ntradicted by his own
witness, C. H. Lyons, who testified ( , p. 93):

"Q. ·wen, before this gentleman (B. ·istow) got there had
Mr. Brauer gotten out on the ground nd felt faint and you
and Mrs. Brauer put him back in the utomobile and he had
gotten out a second time? Had t at occurred Y
5*
*" A. No, sir, not as I know of.
''Q. Do you recall Mr. Brauer eeling faint after he
got out of the car the first time and nybody there having
to put him back in the automobile in w ich he was riding?
'' A. No, sir.
'' Q. After he got out of the automo ile the first time, Mr.
Lyons, did he ever get back in the car that he was in before
he left for the hospitaU ·
"A. No, sir."
He further stated on cross examinat on tl1at after the accident there was some blood left on the ack seat of the automobile and that there was also some i the front, and, when
shown a picture showing blood on the a mrest of the left door
beside the driver's scat, he said, "It ust have been made
by me" (R., p. 52). However, with r gard to blood on the
back seat, A. C. ~Moore, a photograph r employed by A. L.
Dementi, who took photographs, tcsti ed as follows (R., p.

15):
'' Q. Did you examine the back of tl e car with the end in
view of taking what blood spots you c uld find there 7 ·
'' A. I did.
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"Q. Were you able to find anyf
'' A. I was not.''
6*

· ·The plaintiff further testified that the car iri which
he was riding was on its proper side of the road, but at
the time of the impact he was unable to see on which side of
the road the truck of the defendants was (R., pp. 56-58):
'' Q. Now as the truck and your automobile approached each
other did you see the lights of the truck?
"A. Yes, sir, I saw the lights of the truck.
'' Q. Did the lights of the truck prevent you to any extent
in seeing which side of the road it was on or which side of
the road your automobile was on?
'' A. I wasn't driving, hut I was in the back seat and my
car was on the right-hand side of the road and the truck
was coming up the center of the road.
"Q. Did the lights of the truck blind you to any extenU
"A. I never even looked at it. I saw this object coming
up the road, I saw the lig·hts, but I didn't look at the lights.
"Q. You didn't look at the lightsf
'' A. A.s I further remember, I didn't look at it.
''Q. If you didn't look at the lights, how do you know
the lights were in the center of the road?
'' A. I saw it some feet down the road.
'' Q. Did you take your observation way down the road some
distanceY
"A. This object-I didn't know whether it was a truck or
what was coming up the road.
7•
*'' Q. Then you didn't notice it any more until the collision occurred¥
·
'' A. That is correct.
"Q. When the collision occurred was the truck on its side
of the highway¥
'' A. I don't know.
'' Q. So when the collision took place, as I understand it,
you don't know where the truck was?
"A. No, sir.
'' Q. Or on what side of the highway it was?
'' A. It was supposed to be coming up on its left-hand side;
I was going down the right-hand side.
"Q. Coming up on its right-hand side, which would be
your left sidef
"A., It was coming from that direction, yes.
·' Q. But when the collision occurred you are not in position to say where the truck was, as I understand it Y
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'' A. No, sir.
"Q. Whether it was on one side of he road or the other
side of the road or in the center of the road?
"A. No, sir.
'' Q. You had noticed it when it was ow far down the highway f
"A. Some feet down the l1ighwa .
8*
~·,' Q. Approximately how many
'' A. Well, I noticed· it a block efore it got up there.
"Q. And that was the time it seeme to be in the center of
the highway f
"A. Yes, sir."
. The plaintiff's wife testified substant ally to the same facts
as did the plaintiff. She stated that s e was driving the car
and was on the front seat alone (R., p. 8); that her husband
was sitting directly behind her, and r. Lyons was on the
right-hand side rear (R., p. 18); that 't e car she was driving
belonged to her father-in-law (R., p. 6), and that she was
taking her husband back to his place of work, at Tappahannock, at the time (R., p. 26). She st ted that she had had
11othing to drink, but that her husban had drunk ''one or
two small wine glasses" of wine (R., p. 25).
With respect to the position of her c r and the defendants'
truck on the highway, she testified (R., p. 18):
'' Q. Now would you tell these gent! men of the jury how
that collision happened?
'' A. Well, we were going down the oad to Ta ppa.hannock
and some distance away I could see ·so e lig·hts coming down
the center of the road and just as w -I was over on my
side of the road and the truck had app rently pulled over on
his side and I had passed the fr nt *of the truck and
9* I was all the way over on the ed e when I passed and
the next thing I heard was a eras "
And continuing (R., pp. 31-32) :
"Q. As the fronts of the vehicles pa sed one another what
side of the road was the truck on f
'' A. The truck was on his right-ban side of the road.
'' Q. Entirely over there?
"A. Well, I was watching where I ,; Las going.
'' Q. But it appeared to you that th~ truck,, A. It appeared to me he was on h" s side.
'' Q. And the lights of your automob · e would show you the
1

6
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end of the truck as well as the front part of it, would they
nott
' 'A. Yes, sir.
"Q. And as the front parts passed each other it oceuITed
to you that not only the front part of the truck, but the back
part of the trailer also was on its proper side of the highway °l
'' A. Yes, sir.

'' Q. Well, now, when the actual collision occurred where was
the entire truck then t
'' A. Well, when the collision occurred the truck kept on
going.
'' Q. Yes, but I mean at the actual time that tMs collision
took place was the truck still on its proper side of the highway Y
10*
*'' A. I was watching my side of the llighway and
thought he was on his and I couldn't tell how close to
his edge of the road he was when I was watching my side of
the road.
'' Q. Do you know whether he was on his side or not, Mrs.
Brauer, when the actual impact occurred t
'' A. Apparently it seemed he was on his side.
'' Q. So when the collision occurred, as best you can tell it,
the truck was on its proper side of the highway and you
were on your proper side of the highway t
'' A. Yes, sir:''
When Mrs. Brauer was first examined, her testimony was
silent as to her husband's getting out of the car and upon
feeling ''fainty" re-entering it and lying down for a while on
the front seat. She was recalled as a witness after Mr. Lyons
had testified and after the recess for lunch and then testified for the first time that, after the impact, her husband felt
"faint" and lay doW11 on the front seat and remained there
until he left for the hospital.
The plaintiff's witness, Charles H. Lyons, testified that
he was sitting on the right side of the rear seat when the accident happened (R., p. 78) ; that Mrs. Brauer was driving and
that Mr. Brauer was sitting beside him on his left, behind his
wife (R., p. 78) ; that he was asleep at the actual time of
11 *' the *collis.ion, and that the crash awoke him (R., p. 79);
that he had had ''three or four bottles of beer that
afternoon" (R., p. 91); that he could give no reason why both
gentlemen were riding- on the back seat, leaving Mrs. Brauer
alone in the front (R., p. 92) ; tlrnt he did not recall Mr.
Brauer's feeling ''fainty" after he got out of the car, fol-

:...
.,_· -~- _,1•;-ir.
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lowing the collision, -and that he did not help to put him
back in the front sea.t of the car, no did that event take
place, as was stated by Mr. Brauer ( ., pp. 93, 94; also see
quoting of testimony on pp. 4-5 of this petition).
By consent of counsel, it was stipul ted into the evidence
that the road at the point of the im act was eighteen feet
wide, which did not include the shoul ers (R., p. 41); that
the truck and trailer of defendants' o erall was thirty-three
feet ten inches long; the tractor, eightyl-five inches wide; and
the rear part of the trailer, ninety inch s wide (R., p. 106).
Mr. Osborne Bristow, in testifying or the defense, stated
that the driver of the defendants' truck Harvie Lumpkin, had
died of pneumonia about four weeks efore the trial of the
case; that he was in an automobile irµmediately behind the
truck when the accident occurred, at al distance of forty-five .
or fifty yards (R., pp. 124-125) ; that nhe speed of the truck
was 35 miles an hour and that of the plaintiff's ear was at
least 65 miles au hour ( R., p. 125) ; arn

*" * * * the car was proceeditg east and the truck
and trailer proceeding· west and oth was driving good
to the right until they passed; the he dlights passed and as
the headlights passed the car just whi ped right back in the
center of the road and caught right at t e tip end of the trailer
-the rear of the trailer'' ( R., p. 126).
12*'

This witness also testified (R., p. 12 ) :

'' Q. As it passed you was any part of it on its left side
of the road?
·
'' A. He was over to the left, yes, sir; far enough over
to the left that I got off on the shoul er to keep him from
hitting me.''
The witness, Bristow, also stated th , when the plaintiff's
car came by him, he saw a man drivi g (R., p. 128); that
after the impact he went to where tl e plaintiff's car had
stopped, and l\frs. Brauer and Mr. Ly ns were then helping
the plaintiff out of the car through the door, on the left side
(R., p. 130); and that he was being ta_k n out from under the
wheel (R., p. 131) ; that he looked closel with a flashlight for
blood marks in the back of the car and: ound none, but there
were some in the front part on the "qoor, armrest and the
end of the cushion on the driver's side'~ (R., p. 131) ; that he
detected the odor of alcoholic drink on Mr. Brauer and also
on Mrs. Brauer and Mr. Lyons (R., pp. 132, 133); that while

•
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taking the plaintiff to the hospital the latter told him he had
been on *''a big time with a birthday party'' ·(his own}
. 13* in Richmond (R., p. 133); that there was a mark about
five or six inches wide in the highway where the collision
occurred, near the center of the road, which extended twentyeight feet three inches (R., pp. 144-145); that the west end
of the mark was fourteen inches north (left) of the center
of the highway, and when it ended it was four inches north
of the center (R., p. 145); that these marks at the end of
twenty-eight feet three inches changed into "two marks about
like this (indicating)", which ended where the plaintiff's automobile went off the concrete on to the shoulder of the
road (R., p. 147) ; that while he was ta.king the plaintiff to
the hospital he (Brauer) admitted to him that he was driving
. the car when the accident took place (R., pp. 150, 151), but,
when he found out who he· was, he changed his statement to
say his wife was driving (R., p. 151).
The. defense witness, A. C. Moore, in addition to his testimony quoted on page 5 of this petition, corroborated the witness, Osborne Bristo,v, regarding the twenty-eight-foot threeinch mark in the center of the highway at the place of the
impact (R., pp. 155, 156).
·
The defendants' witness, H. D. Clark, testified that he was in Mr. Osborne Bristow 's car with him and saw the accident
(R., p. 164). He corroborated Mr. Bristow's testimony
14* ""substantially iu all details. He said that both the truck
and ear were on their proper side of the road (R., p.
166), and, when he first saw the car a quarter or one-half a
mile away, ''it came on down and just as soon as they got
opposite each other it just looked like the car came in on the
trailer and just hit it on the rear en<;! of the trailer (R., p.
166). He further testified that Brauer made the Rtatement
to him and Mr. Bristow on the way to the hospital that he
(Brauer) had driven the car, and he later changed the statement to say his wife had driven (R., p. 169). He also testified
that":l\frs. Brauer and Mr. Lyons helped the plaintiff out of
the car through the left door (R., p. 169), and that he detected the odor of alcohol on all three parties iri the plaintiff's car (R., p. 168).
This witness corroborated witnesses Bristow and Moore
with regard to the ''twenty-eight-foot'' mark in the highway
(R., p. 170), and also as to seeing blood on the front door on
the left side .and the seat on the same side, but none in the
back (R., p~ 171).
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o. 1.

The Court erred in overruling the defendants' motion tn
set aside the verdict of the fu.ry and .ter final judgment i1i
*behalf of the defendants on th ground that the evi15* dence failed as a 'matter of law td establish that the defendants were gitilty of negligenc~, which was the proximate cause of the plaintiff's injuries (:JR.., pp. 13, 14, 186).

Assignment of Error ~o. 2.
The Gou.rt erred in overriding the ~efendants' motion to
set aside the verdict of the ju.ry and en er judgment in behalf
of the defendants on the .rrround that t te evidence established
as a matter of law that the plaitritifffs driver, with whost!
negligence the plaintiff, by the Coi t's instructions was
charged was guilty of contributory egligence, which contributed to cause the plaintiff's inju,rie (R., p. 186).
These same questions were raised

y a motion to sfrike

the plaintiff's evidence (R., pp. 120-12f) and by a motion to
strike all the evidence (R., p. 184).

ASSIGNMENT OF ERR9R NO. 1.
The Defendants J,Jlere Gu,ilty of

IN

O

N egligenae.

The plaintiff apparently considers tiJ at he has made out a
case of actionable negligence against t e defendants.by proving that there was a collision w ich caused his injury
16* •·while his car was on the proper side of the road, thus
creating the presumption that ·he defendants' truck
must have been on the wrong side oft e road. At any rate, .
this is the most that the evidence re eals.
The general rule regarding neglige ce was well set forth
in C. db 0. Railroad Co1npa1ny v. Heath, 103 ;va. 64-66, 48 S. E.
508, where the Court said:
'' The party who affirms negligence must establish it by
proof sufficient to satisfy reasonable an l well balai)ced minds.
The evidence mitst 8how more tha;n a robability ··.'of a negli.Qent act. An inference cannot be d1·aw , from a presumption,
but mu.st be 'foivnded upon some fact le. ally established. This
Court has repeatedly held tha.t when · ability d~pends upon

- -

J,
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carelessness or fault of a person, or his agents, the right of
recovery depends upon the same being shown by competent
evidence, and it is incwmbent upon such a plaintiff to f'urnish
evidence to show how and why the accident occurred-some
fact or facts by which it can be determined by the jury, amd
not be left entirely to conjecture, guess or random judgment,
upon me·re supposition, withoitt, a single known fact.'' ( See
long list of cases supporting· this principle in Michie 's Digest,
Negligence, Section 56, p. 678.)
In the above case the jury was to decide if the defendant's
train caused a fire damaging the plaintiff or if it was caused
by some equipment belonging to the latter. There was no
affirmative evidence that the fire was started by the Railroad
Company, but only evidence that it coitld have been
17• *started by them. The jury decided against the defendant. On appeal, the Court set aside the jury's verdict
because the plaintiff did not show how or why the fire occurred. In this connection the Court commented: '' As to the
origin of the fire, all is uncertainty and mere conjecture,
and to hold that the plaintiff-in-error is responsible therefor
would be the merest guess or random judgment, without a
single known fact to support it.''
Dealing more specifically with automobiles, our Court approved the following law in McGow01Y1, v. Tayman, 144 Va.
358,, 132 S. E. 316:

'' The Court instructs the jury that negligence on the part
of the defendant cannot be assumed merely because in a collision wi.th the defendant's automobile the plaintiff was injured; but the burden rests upon the plaintiff to establish
negligence on the part of the defendant by a preponderance
of evidence, and if the plaintiff fails to do this the jury must
find for the defendant.''
In a recent case, Yeary v. Holbrook, 171 Va. 266, 198 S. E.
441, 449, the Court said:
"In the absence of evidence on a question of negligence,
the presumption is that the actor is fr~e from negligence.''

1s•

"In the instant case what negligence has the plaintiff
shown? The nearest to anything like negligence is the
testimony given solely by the plaintiff and his wife. The
plaintiff said that when he first saw the truck a ''block''
away, it was in the center of the road (R., p. 58). The plain-
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tiff's wife said that when the truck was 'some distance away"
she '' could see some lights coming d wn the center of the
road". A careful examination reveals hat this is all the evidence to indicate that the defendants' truck was ever anywhere but on its own side of the road. Witness Lyons was
asleep at the time of the impact and w s unable to testify as
to this feature of the case. Even if is evidence could oe
construed as negligence, and we submit that it could not, and
courts have many times so held, it ceas s to be of value to the ·
plaintiff's case since both the plaintiff and his wife further
testified that, at the time of the impact the truck had moved
to. its proper side of the road. We rep at here the following
excerpts taken from the evidence=
By the plaintiff (R., p. 58) :

"Q. So when the collision took plac , as I understand it,
· you don't know where the truck was T
"A. No, sir."

;Jl:''Q. Whether it was on one si. e of the road or the
other side of the road or in the ce ter of the road f
"A. No, sir."

19*

By the plaintiff's wife (R., pp. 18-19):
'' Q. Now would you tell these gentl en of the jury how
that collision happened?
'' A. * • >It I wa8 over on my side of t e road and the truck
had apparently pulled over on his side • ~ "

And continuing (R., pp. 31, 32) :
'' Q. A~ the fr011t~ of the vehicles pas ed one another what
sjde of the road was the truck on?
'' A. The truck was on his right-hand

•
"Q. And as the fron~ parts passed e?ch other it. occurred
to you that not only the front part of tlie truck, but. the back
part of the trailer also was on its pro er side· of the high-

way?
"A. Yes, sir.

•

•

•
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"Q. So when the collision occurred, as best-.you can tell it,
the truck was on its proper side of the highway and you were
on your proper side of the· highway 1
"A. Yes, sir."
*If is quite clear from this evidence that there is no
positive evidence that the truck was on the wrong side
of the road at the time of the collision. This being the case,
can the jury decide that the truck was on the wrong side of
the road when there is no evidence to support it, and, a fortiori, when, according to the plaintiff's own evidence, the
truck was on its own proper side of the road, as stated by
Mrs. Brauer, or, as the plaintiff said, "he didn't know where
the truck was'' 1 In other words, can the jury go further in
deciding issues than the evidence purports to do¥ Obviously,
it cannot, and, when they do so, the verdict should be set
aside. Here the plaintiff has practically said to the jury and
the Trial Court : '' vY e were on our side of the road, and the
defendant was on his side of the road. We don't know how
or why the accident occurred, but you should decide for the
plaintiff regardless.''
In Bati.ley v. Fore, 163 Va. 611, 177 S. E. 100, where plaintiff's intestate was killed by an automobile, the Court said:

20*

''Negligence will not be imputed or presumed, and in an
action for negligent injuries, the burden is on the plaintiff
to prove that the defendant was negligent, as alleged, and
that its negligence was a proximate cause of the injuries complained of.''
21 *

*Referring to the facts in this case the Court also
said:

"There is no positive and definite proof of how and why
the accident here happened. This is true in our opinion as
to circumstantial as well as direct evidence. We are left to
grope in the fruitless :fields of conjecture and speculation.
e
know that the decedent was killed by an impact with the de ..
fendant's car, but as to just where he was, and when and how
he got there, we are. in the dark.''

,v

It is submitted that what was said in Bailey v. Fore could
well be repeated here. From the evidence introduced on behalf of the plaintiff, is not one left to grope in the fruitless
fields of conjecture and speeulation to decide how this accident happened f Did not the jury do this f There is no
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positive and definite proof from the p aintiff as to how and
why the accident happened. vVe kn w from his evidence
(and that of his witness) that he· was injured by an impact
with the· defendants' truck; but, from t e plaintiff's evidence,
as to where the cars were and how the got there, we are in
the dark. The only rational descripf n of the accident is
gi.ven by the witnesses for the defen ants, and there has
been no suggestion that it indicates to any extent that they
were negligent.
.
In Meade v. Saunders, 151 Va. 636, l i S. E. 711 1 the plaintiff, a pedestrian, was struck b an automobile at a
22* *stree~ crossing. He stated that, rior to being struck,
Im had seen the defendant's au omobile approaching
about ''half a block" away. When askc the next time he saw
it, he replied, "I didn't see it any mor until it struck me".
He claimed he was struck by the front of the oncoming ca·r.
Concerning this evidence the Court sai ,:
'' From this testimony it is quite, ap a.rent that the plaintiff has no knowledge of how the acci ent occurred. That
he never saw the car after leaving the idewalk until he was
struck, is the only rational inference tb be drawn from his
testimony. While he says he was strudk by the front of the
car it is perfectly nia11iifest, w.Jien his e~idence is taken as a

rth

whole., that this state1nen-t is in conflict
his entire narrative of the accident, was a mere conalus ·on, and not based on
the facts of the case."

So in this case, while the plaintiff claiJms that both vehicles
were on thej_r proper sides of the roadj, it is likewise "perfectly manifest, when his evidence is t ken as a whole, that
this statement is in conflict with" the occurrence of a collision and "his entire narrative of the accident was a. mere
conclusion, and not based on the facts of the case''.
It is not sufficient for a plaintiff to s ow that a defendant
•1ay have been guilty of negligence. It ust be shown that he
was negligent. Messick v. Mason, 156 a. 193, at page 199.
*The plah1tiff's tlleory of the a cident was that each
23~ vehicle was on its proper side o the highway at the
time of the collision. If they wer , then it is manifest
the collision could not have occurred, nd the theory is an
impossible and incredible one, which t is Court not only is
not compel1ed to believe, but, on the c' ntrary, will discard
as it has so often done, as will fully ap ear from the following cases:
1
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Southern Ry. Co. v. Davis, 152 Va. 548, 147 S. E. 228.
C. ~ 0. Ry. Co. v . .Anderson, 93 Va. 650, 25 S. E. 947.
Va. & 8. W. Ry. Co. v. Skinner, 119 Va. 843, 89 S. E. 887.
Eqi1,itable Insura1we Co. v. Stieffens, 154 Va. 281, 153 S. E.
731.
.
Norfolk & W. Ry. Co. v. Hardy, 152 Va. 783, i48 S. E.
678.
C. &; 0. Ry. Co. v. Barlow, 155 Va. 863, 149 S. E. 419.
Johnson v. R., F. ,d!; ,;J?. Co., 160 Va. 766, 169 S. E. 603.
Ellison v. Railway' Co., 154 Va. 39, 152: S. E. 373.
Va. Ry. & P. Co. v. Baltz, 122 Va. 649, 95 S. E. 467.
Shoemaker v. Andrews, 154 Va. 170, 152 S. E. 370.
Vandenbergh v. Buckingharn Corpora.tion, 142 Va. 397, 128
S. E. 389.
Mitcliell v. So. Ry. Co., 118 Va. 642, 88 S. E. 56.
Kelly v. Schneller, 148 Va. 573, 139 S. E. 275.
Saitnders v. Tem.ple, 154 Va. 714, 153 S. E. 691.
Harvey's Case, 103 Va. 850,-49 S. E. 481.
Vance v. C01nnionwcalth, 155 Va. 1028, 154 S. E. 512.
Grinlnelle v. Convmonwealth, 157 Va. 915, 161. S. E. 888.
Sco_(fgin v. 00111/Jnonwcalth, 158 Va. 888, 163 S. E. 83.
White v. Greyhound Lines, 158 Va. 462, 163 S. E. 78.
Brooks v. Co1n1nonwealth, 145 Va. 853, 134 S. E. 726.
24*

*With the plaintiff's theory discarded, there is only
left the one of the defendants as herotof ore set out.
From this not the slightest suggestion ·of ne·gligence appears.
On the contrary, that explanation is consistent with the reason
and physical facts of the case. It will be observed that the
defendants' truck was Rtruck near its rear, at the point marked
''A'' on defcndants' Exhibit '' E '' (R., p. 105). There is no
dispute as to this. Counsel for the plaintiff claim that the
reason the truck was not struck nearer its forward portion
was that it was pulling to its right side, but bad not quite
completed this operation when the collision occurred. Bitch
would be a;n adeq'lf.ate expla1iati1Jn if thP,re 'Wrlre e1ndp,1n,m to
support it, bid the record can be searched in vain for testi'lnony of sitch a character.
Again, counsel will argue that the testimony of the plaintiff and his witnesses was to the effect that his car was on its
proper side of the h igln:vay and that the accident could not
possibly have occurred unless the defendants' vehicle came
to that side of the highway and caused the collision. This
lo~dc may be good as far as it goes, but the defendant can
just as readilv say tliat the plaintiff and his witnesses also
testified that their (defendants') truck was on its proper side
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of the highway when the acciden took *place, and the
only way that the collision coul have occurred was
for the plaintiff's car to have g ne to that side and
caused it. It is submitted that, whe the evidence leaves
the case in such a dilemma, it can be sa· , as a matter of law,
that the burden of proof which rests sq arely upon this plaintiff to establish primary negligence has not been borne.

25*

ASSIGNMENT OF ERRO

NO. 2.

Tlie Plavntijf or His Driver W a,s ·Gitilty 'OJ Contributory Neg.,.
ligence As a 1"Jllatter of aw.
This case was tried upon the theory t at any negligence on
the part of the driver of the plaintiff' car ·would bar the
plaintiff's recovery, and the jury, wit out objection from
either side, were so instructed (R., p. 18 ).
As has been previously pointed out, the evidence of the
plaintiff shows that when the defenclan s' truck was "some
distance", or a "block", away from the · laintiff, it was being
driven in the center of the road. While the evidence is very
positive that, at the time of the impact, _[he truck had gotten
over on its proper side of the road (R., p. 32), let us now assume purely_ for fhe sa!.:~ of ar_qume1:t thdtf t~e truck oontinued
to proceed 'llJi tliis position,. There 1s no tv1dence that at any
time the truck was further over than ·n the center of the
road.
1

26*

· *The Case of Whipple v.

In Whipvle v. Booth, 155 Va. 413, 154 S E. 545, the plaintiff
testified that the highway was twenty-five feet wide and paved
with brick; that it was straight for se eral hundred feet,
and that she saw the defendant approa hing forty to sixty
yards from her on her side of the str et. The defendant
admitted he was in the center of the st eet. The evidence
was that both automobiles were going at a reasonable speed.
The plaintiff testified that she assumed t e defendant would
get on his side of the street, and, wl1en he failed to do so,
she turned her car to the right as far as possible to avoid a
collision, but was not successful. Both p rties had an unobstructed view of the other. The Court sa\ :
''The driver of an automobile upon a ublic flighway who
sees another automobile approaching, bu on the wrong side
of the road, has the right to assume that tl1e driver of such

l6
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automobile will observe the law and seasonably move over to
his right side so as to pass safely
* ."
(iJ

•

'' The plaintiff had a right, under the circumstances, to presume that the defendant would move over to his side of the
street wntil she saw that he ivas not goilng t.o titrn to his right
side; ~he1i it became her difty to exercise ordfria,,ry care to
avoid the collision, and, in the performance of this duty, she
tumed still farther to her dght. and partially off the street
to avoid him.''

•rn the Whipple Case, supra, the Trial Court set the
27* verdict aside because the plaintiff did not exercise the
ordinary care necessary in such cases. However, the
Court of Appeals found that she had exercised p1·oper care
when she turned her car to the right as far as possible to avoid
the collision and reversed the Trial Court.
In the case at bar there is no evidence that the plaintiff's
driver ever complied with her duty to avoid the collision. In
fact, t4e plaintiff's evidence is that she continued straight
on the highway and never once turned to the right to avoid the
oncoming truck. After seeing the truck "some distance"
away she testified (R., p. 32) :
'' Q. Yes, but I mean at the actual time that this collision
took place was the truck still on its proper side of the highway,¥
·
"A. I was watching my side of the higlnvay and thought
he was on his and I couldn't· tell how close to his edge of the
road he was when I was watching my side of the road.''
Can it be said that one, on seeing another car approaching in his path, exercises ordinary care by watching the side
of the road and isi blind to what is happening in front of him,
especially when he has had notice of t11e danger Y
28*
-The plaintiff himself said he first noticed the truck
in the center of the road about a block away (R., pp.
57, 58):

"Q. Then you didn't notice it any more until the collision
occurred?
"A. That is correct."
In Johnson v. Kellam, 162 Va. 757, 175 S. E. 634, the principle laid down in Whipvle v. Booth, supra, was approved. In
this case the plaintiff was driving on the right side of the
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highway, and the defendant came from the opposite-direction
driving in the center of the road. Th plaintiff sounded his
horn, but the defendant did not alter hi course, and the plaintiff drove further to his right. The d fondant drove diagonally across the road and struck the p aintiff's car near the
left door, causing the plaintiff serious · jury and badly damaging his car. The Court was of the o inion that the defendant was not guilty of contributory neg ~gence as a matter of
law because, as said by the Court:
'' According to the plaintiff, in the i stant case, he turned
his car still further to his right and int the ditc.h on his side
in order to avoid the defendant.''
In Traylor v. Atlantic Greyhomid L ies, 166 Va. 295, 184
S. E. 188, both Whivple v. Booth, supr , and Johnson v. Kellam, supra, were approved. Her the defendant's bus
29*. *collided with the plaintiff's auto obile. The plaintiff
was ascending a steep and icy hill and observed the defendant's bus descending at a modera. e rate of speed, but
encroaching slightly on the plaintiff's s de of the stl·eet. The
Court was of the opinion that the plain iff exercised his duty
after seeing the situation bY. pulling his car to the right within six inches of the curb, thus giving t e. bus ample room to
pass in safety.
It is quite apparent from TVhipple v. Booth, supra; Johnson v. Kellam, supra, and Traylor v. Atlcvntic Grey,hound
Lines, supra, that the Court of Appeal would have held the
plaintiff in each case guilty of contrib tory negligence as a
matter of law had they not exercised t eir duty of ordinary
care by turning t]1eir cars to the right in order to avoid an
accident. In the instant case there is o such evidence. 80
it is submitted the plaintiff is guilty f contributory negligence as a matter of law.
CONCLUSION.
Because of the errors assigned, your ctitioners pray that
a writ of error from and a supersedeas o the said judgment
of the Law and Equity Court of the City f Richmond, Part II,
be awarded; that if either of the a signments of *error
30* be well taken, the judgment of th Trial Court be reversed and final judgment entered lin favor of your petitioners, and that such other relief be afforded as to the Court
seems proper.
Your petitioners having executed a uspending bond, in
accordance with Section 6338 of the Virg° ia Code as amQnded
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by the Acts of the General Assembly of 1934, conditioned as
required for a sitpersedeas bond in Section 6351 of the Code,
as amended, in the penalty of Four Thous~nd ($4,000.00) Dollars (R., p. 189), it is respectfully requested that if the writ
of error and supersedeas be awarded, your petitioners not
be required to execute a further supersedeas bond.
Respect£ully submitted,
F. A. BRISTOW, G. R. BRISTOW,
and E. V.l. BRISTOW, JR.,
partners trading as Bristow .Brothers.
By ,JOHN C. GODDIN,
JOHN G. MAY, JR., Counsel.
JOHN C. GODDIN,
201 West Brookland Park Blvd.,
Richmond, Virginia.
JOHN G. MAY, JR.,
222 Richmond Trust Bldg.,
Richmond, Virginia.
31"'

*We, John C. Goddin, whose address is 201 West
Brookland Park Boulevard, Richmond, :Virginia, and
John G. May, Jr., whose address is 222 Richmond Trust Building, Richmond, Virginia, attorneys practicing in the Supreme
Court of Appeals of Virginia, do certify that in our opinion
the judgment of the Law and Equity Court of the City of
Richmond, Part II, in the action at law wherein William
Henry Brauer was plaintiff and F. A. Bristow, G. R. Bristow
and E.W. Bristow, Jr., partners trading as Bristow Brothers,
were defendants, rendered on the 19th day of December,
1938, a transcript of the record of which is attached hereto,
should be reviewed by the Supreme Court of Appeals of Virginia.
Given under our hands this 15th day of March, 1939.
JOHN C. GODDIN,
JOHN G. MAY, JR.
Received March 15, 1939.
M. B. WATTS, Clerk.
Anril 4, 1939. Writ of error and su,persedeas awarded
by the court. No additional bond.
M. B. W ..
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RECORD
VIRGINIA:
Pleas before the Honorable Frank T. Sutton, Jr., Judge
of the Law and Equity Court of the ity of Richmond, Part
Two, held for the said city at the co rtroom thereof in the
City Hall on the 18th day of January 1939.
. Be it remembered that heretofore, o-wit: A.t the Rules
held in the Clerk's Office of the said
w and Equity Court
of the City of Richmond, Part Two, n the 1st Monday in
February, 1938: Came William Henr Brauer, by Counsel,
and filed his Declaration against F. A.. Bristow, G. R. Bristow and E. W. Bristow, Jr., partner trading as Bristow
Brothers, which Declaration is in the ords and figures following, to-wit:
' 'Virginia :
In the Law and Equity Court of the City of Richmond,
Part Two.
·wmiam Henry Brauer, Plaintiff,
v.
F. A. Bristow, G. R. Bristow and E.W. ristow, Jr., partners,
trading as Bristow Brothers, Defen nts.
DECLARATION.
William Henry Brauer complains of
Bristow and E. W. Bristow,
page 2 }- as Bristow Brothers, hereinaf
ants, of a plea of trespass on
wit:

. A. Bristow, G. R.
r., partners, trading
er called the defendthe case for this, to-

That heretofore, to-wit, on and before the 22nd day of February, 1937, the defendants, and each of hem, by and through
their servants, agents and employees, ere the owners and
operators of a certain motor vehicle nd trailer. upon the
public highways of the State of Virginta, especially on and
along the Mechanicsville Pike, and bei g such owners and
operators as aforesaid it became and as the duty of the
said defendants, and each of them, to un and operate the
1
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said motor vehicle and trailer with reasonable care and
caution, to keep the same under reasonable control, to keep
and maintain a vigilant and efficient lookout, to run and operate the same at a pr9per rate of speed under the traffic ancl
conditions then existing, to operate the same to the right
of the center of said highway and to obey the traffic laws for
such cases made and provided so as not to injure persons,
and particularly the plaintiff, while exercising ordinary care
on his part.
Yet, the said defendants, and each of them, disregarding
their said duty ·and duties, on or about the day aforesaid,
carelessly, negligently and recklessly ran and operated their
said motor vehicle and trailer southwestwardly on said highway about two miles east of Mechanicsville, in Hanover
County, Virginia, or approximately six miles from Richmond,
without exercising reasonable care and caution, without having the said motor vehicle under reasonable control, without
keeping and maintaining a vigilant and efficient lookpage 3 ~ out, at an excessive rate of speed under tlw traffic
and conditions then existing, on the wrong side
of the highway and to the left of the center thereof, and in
violation of the traffic laws for such ca.ses made and provided,
and as a. direct result thereof violently crashed into and
collided with the automobile in whic.h the plaintiff was then
and there riding in the opposite direction on said highway,
whereby the plaintiff was grievously and seriously injured in
and about his head, face, neck, arms, hands, shoulders, back,
chest, abdomen, hips, legs, feet and other parts of his body,
both internally and externally, and he was tliereby perma- ·
nently injured, disabled and disfigured and his arm broken
and shattered and nervous system shocked, and suffered great
bodily pain and mental ang·uish, and was prevented thereby
from foil owing bis usual affafrs and bm,iness for a long space
of time and caused to expend large sums of money endeavoring to be cured of his said hurts, wounds and injuries so received.
All to the damage of the plaintiff in the sum of T.WENTYFIVE THOUSAND DOLLARS ($25,000.00), and therefore
he institutes this action of trespass on the case.

WILLIAM HENRY BRAUER,
By counsel.
THONIAS A. "WILLIAMS,
L. C. O'CONNOR, p. q.
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page 4 ~

And at another clay, to- it: At a Law and
Equity Court of the City of ichmond, Part Two,
held the 13th day of April, 1938.
This day came the defendants, by c unsel, and by leave
of Court filed herein their plea of "not uilty" and put themselves upon the Country and the plaint :ff likewise.

page 5 ~ Virginia :
In the ;Law and Equity Court of the City of Richmond,
Part II.
William Henry Brauer, Plaintiff,

v.

},. A. Bristow, G. R. Bristow, and E.
ners, trading· as Bristow Brothers,

. Bristow, Jr., partefendants.

Now come the defendants, F. A. Bri tow, G. R. Bristow,
and E. W. Bristow, Jr., partners tradi gas Bristow Brothers, by counsel, and say that they are n t guilty of the premises in the action laid to their charge, n manner and form
as the plaintiff hath complained. .And of this, the said defendants put themselves upon the coun ry.

F. A. BRISTOW,
and E. W. BRIST
Partners, trading as
By: JOHN G. M:AY,
JNO. C. GODDI

G. R. BRISTOW,
W, JR.,
ristow Brothers.
R.,

Counsel.
•JOHN G. MAY, JR.,
.JOHN C. GODDIN,
P. D.

page 6 ~

And at another day, to-wit: t a Law and Equity
Court of the City of Richmon Part Two, held the
15th day of September: 1938.
This day came the defendants, by cou sel, and by leave of
Court filed herein a statement of the rounds of their defense to this proceeding.
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page 7 ~ Virginia :
In the Law and Equity Court of the City of Richmond,
Part II.
William Henry Brauer, Plaintiff,

v.

F. A. Bristow, G. R. Bristow and E. W. Bristow, Jr., partners, trading as Bristow Brothers, Defendants.

GROUNDS OF DEFENSE.
Comes now the defendant, Bristow Brothers, and, for its
grounds of defense and statement of negligence and/or contributory negligence on the part of the plaintiff, says:
(1) That it denies each and every material allegation of
the plaintiff's declaration,
(2) That it was guilty of no act or acts of negligence which
proximately caused injury to the plaintiff;
(3) That tlJe collision was the sole result of the negligence
of the driver of the car in which the plaintiff claims he was
riding in one or more of the following particulars :

(a) That he (or she) failed to exercise a reasonable lookout;
(b) That he ( or she) failed to keep the car under reasonable control;
' (c) That he (or she) operated the car at an expage 8 ~ cessive rate of speed;
( d) That he ( or she) operated the car to the left
?f the center of the highway in the direction it was proceedmg.
( 4) That the plaintiff is chargeable with the negligence of
the driver because he, himself, was that driver;
(5) If it be established that the plaintiff's wife was driving the car rather than the plaintiff himself, he is chargeable
with her negligence because:
(a) She was opera ting as his servant, agent, or employee ;
(b) They were engaged in a joint enterprise;
(c) Her neg·ligence was the sole proximate cause of the collision;
· ( d) He controled or had the right of the control over the
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operation of the car and was, in fact,
the collisiou.

resent at the time of

F. A. BRISTOW G. R. BRISTOW,
and E. W. BRIS OW, JR.,
Partners, trading as Bristow Brothers.

JUHN 0. GODDI . ,
By SWNOTT L.

Y,

Counsel.
And at another day, to-wit:
ta Law and Equity
Court of the City of Richmon , Part Two, held the
21st day of September, 1938.
page 9 }

This day came again the plaintiff and$efendants, by counsel, and a jury, to-wit: Wm. G. Whar on, H. W. Sims, R.
H. Williams, Jr., E. F. Griffin, K. B. S ott, W. B. Simmons
and W. E. Garrett who were sworn well and truly to try the
issue joined in this case and having- he d the evidence and
arguments of counsel were sent out of Court to consult of a
verdict and after sometime returned int Court and not being able to agree of a verdid were adjou ned until tomorrow
morning at half-past nine o'clock .
.A.nd at another day, to-wit: At a Law nd Equity Court of
the City of Richmond, Part Two, held t e 22nd day of September, 1938.
This day came again the plaintiff and efendant, by counsel, and the jury sworn in this case on esterday appeared
in Court in accordance with their adjournment
page 10 ~ and were again sent out of Cou t to consult further
of a verdict- and after some ·me returned into
Court with a verdict in the words and fl ures followin~, towit: "vVe the jury on the issue joined nd for the plaintiff
and assess his damages at Three thousand dollars
($3,000.00)."
Thereupon the defendants moved the Court to set aside
the said verdict and enter final judgmen in their favor or
in the altemative to set aside the said erdict and award
them a new trial upon the ground that the said verdict is contrary to the law and the evidence, and fo other reasons set
forth in writing and now filed and made part of the record
herein, which motions the Court continued for argument to be
heard thereon.
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page 1l ~ Virginia :
In the Law and Equity Court of the City of Richmond,
Part IL

William Henry Brauer, Plaintiff,

1.,.

F. A. Bristow, G. R. Bristow and E . W. Bristow, Jr., partners, tl'ading as Bristow Brothers, Defendant..
REASONS TO SET ASIDE JURY VERDICT.
Pursuant to leave granted to file other r~asons for the
setting aside of the verdict returned in the above .9ase and
the entry of judgment, or, in' the alternative, award of a
new trial in i.ts favor, the defendant assigns the following:
(1) That the verdict is without evidence to support it;
(2) That as a matter oflaw, there is no evidence of a proba-

tive nature that the defendant was guilty of negligence which
caused the injuries established;
(3) That the evidence establishes as a matter of law that
the plaintiff or his driver was guilty of contributory negligence which caused or contributed to cause the injuries complained of;
page 12 ~
( 4) Other reasons assigned during the progress
of the~ trial.

F. A. BRISTOW, G. R. BRISTOW
and E. W. BRISTOW, JR.,
Partners, trading as Bristow Brothers,
JOHN C. GODDIN,
By JOfu'{ G. MAY, JR.,
Counsel.
page 13 ~

And at another day, to-wit: At a Law and Equity
Court of the City of Richmond, Part Two, held
the 19th day of December, 1938.
This day came again the plaintiff and defendants, by counsel, and the Court having heard arg·ument upon the motions
of the defendants to set aside the verdict of the jury rendered in this case and enter judgment in their favor, or in
·. the alternative award them a new trial, and now being advised of its judgment to be rendered herein doth ovei·rule
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the said motions; to which actions of tl Court the defendants
excepted.
Therefore it is considered by the purt that the plaintiff
recover against the defendants the sur1 of Three Thousand
($3,000.00) Dollars, with interest thereon to be computed
after the rate of six per centum per bnnum from the 22nd
day of September, 1938, until paid, and his costs by him
about his suit in this behalf expende ; to which actions of
the Court the defendants excepted.
Memorandum: Upon the trial of th s case the defendants
by counsel, excepted to sundry opinio s of the Court given
against them and on their motion leav is hereby given them
to file bills or certificates of exception o a properly authenticated copy or report of test mony and other incipage 14 ~ dents of the trial herein at .ny time within sixty
( 60) days from this date as prescribed by law.
And the defendants having indicated an intention to apply
to the Supreme Court of Appeals of irginia for a writ of
error and sitpersedeas to said judgmen , execution thereon is
suspended for a period of four (4) mon s from this date, and
until the Appellate Court has acted on a petition for a writ
of error, presented to said Court, or one f the justices thereof,
within four (4) months from this date and until this Court
shall thereafter authorize execution to ssue, upon condition,
however, that the defendants, or som one for them, shall
within twenty (20) days from this da ·e enter into bond in
the Clerk's Office of this Court with sttrety to be approved
by its Clerk in the penalty of Four tholisand ($4,000.00} dollal's with all the conditions prescribe by Section 6351 of
the Code of Virginia relating to supers deas bonds.
And now at this da.v, to-wit: At a L w and Equity Court
of the City of Richmond, Part Two, eld the 18th day of
January, 1939.
On motion of the defendants, F. A. B · stow, G. R. Bristow,
and E. ,:v. Bristow, Jr., part ers, trading as Brispa.ge 15 ~ tow Brothers, by counsel, a d after due written
notice to the plaintiff, the st og-raphic transcript
of the testimony and oil1er incidents of he trial in this case
was authenticated and certified, pursua:µt to Rule 21 of the
Supreme Court of Appeals, by the Judge of this Court and
is ordered to be made a part of the recbrd in this case.
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page 1G ~ Virginia :
In the Law & Eqi1ity Court of the City of Richmond,

Part II.
·wmiam Henry Brauer

v.
F. A. Bristow, G. R. Bristow and E. vV. Bristow, Jr., partners, trading as Bristow Brothers.
StenogTaphic report of testimony and other incidents of
the trial of the .cause of William Henry Braue!', as plaintiff,
agailnst F. A.. Bristow, G. R. Bristow, and E.W. Bristow, Jr.,
partners, trading as Bristow Brothers, as defendant, in the
Law and Equity Court of the City of Richmond, Part II, before Honorable Frank T. Sutton, Jr., and a jury, which trial
began on the 21st day of September, 1938, and ended on the
22nd day of September~ 1938. The plaintiff was represented
by Thomas A. Williams, Esq., and the defendant by John C.
Goddin, Esq., and Jolm G. May, Jr., Esq.
page 17 ~ ALL OF THE TESTIMONY OF THE CASE.

EVIDENCE FOR PLAINTIFF.
MRS. KATHERINE BRAUER,
a witness introduced in behalf of the plaintiff, being first

duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Williams:
·
Q. Mrs. Brauer, please state to His Honor and these gentlemen your name.
A.. Katherine Brauer.
Q. How old are youY
A: Twenty-six.
Q. ·what day was it your husband was hurtT
; ~
A. On the 22nd day of February.
Q. What year?
I

A. 1937.
Q. That was last year?

A. Yes, sir.
Q. Now about what time of day or night did it happen Y
A. It happened abont 1 :30 in the morning.
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Q. ·where were you going.¥
A. We were going to Tappahannoc
Q. Why!
.A. Because my husband had to go d wn there· to work.
Q. Now where had you g tten in the automopage 18 } bile?
A. I had gotten in the au omobile at home.
Q. Now when you left home how wer you seated and·how
were you seated at the time of the collisi nY
A. I was driving, my husband was siting directly in back
of me on the left-hand side and Charle Homer Lyons was
sitting on the right-himd side rear.
Q. Now what were you driving!
A. I was driving a deluxe sedan.
Q. What was the name of iU
A. De Soto.
Q. How is that car-describe it with espect to the doors.
How many doors has iU
\
A. It has two doors in the front and anyone getting out
of the back has to push the front seat up--to get o.ut.
·
Q. At the time that the collision hap~ened were the positions of the parties in the car the same?

A. Yes.
Q. Now whereabouts did this collision occur; that is, with
respect to how f a·r from Richmond f
A. It was about 9 miles from Riehm nd.
(J. Now would you tell these gentlem n of the jury how
that collision happened?
·
.A. Well, we were going down the roa to Tappahannock
and some distance away I could see some lights coming down
the center of the road and jus as we-I was over
page 19 ~ on my side of the road and the t uck had apparently
,
pulled over on his side and I
d passed the front
of the truck and I was all the way over n the edge when I
passed and the next thing I heard was a rash.
Q. What kind of a c~rash was it¥ Des ribe it.
A. It was just a lond crash.
Q. A loud crash¥
A. Very loud crash.
Q. Now what happened to your cart
A. The right side of my car was off th highway after the
crash.
Q. On your right or left?
A. On the right-hand side of the road.
Q. What did the truck do?
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A. The truck dicln 't stop right there; it pulled about two
blocks on toward Richmond before it stopped.
Q. What did you do then?
A. vVe got out of the car and some colored people that were
coming· from Richmond came up and stopped and we asked
them to take my ln18band to the hospital and they said they
couldn't do it or wouldn't do it. They were in a very dilapidated car and they didn't want to turn around and go back to
Richmond.
<1. What did they do¥
A. They went on towards Tappahannock.
page 20 ~
Q. Did anybody else come up?
A. After they had gone another car went by
and pulled up to the truck and turned around and came back
and parked in back of our car.
Q. Now did he tell you who he was?
A. No, sir, he dicln 't tell me who he was.
Q. Do you know whether the drh1 er of the truck came
back?
A. He was on the running board of this car, but at tI1e timH
I didn't know he was the driver.
Q. Now when did you learn he was the driver?
A. I didn't learn he was the driver until after we had
called the officer and we got in his car and went over to South
Richmond and went in over at Bristow's.
Q. How did you happen to go to Bristow's Y
A. ·wen, this Charles Homer that was riding with us lrn.s
lived in Tappahannock and he particularly had noticed the
sound of this particular truck that came through there very
often and as it pulled off we holloaed and ran up the road and
tried to get him to stop and he wouldn't stop1\Ir. May: Just one minute. If Your Honor please, I don't
see how any cccurrence near Tappahannock has any bearing
on this question and I object to it.
The Court: This is not an occurrence in Tappage 21 ~ pahannock.
Mr. ·wmiams: No, no. Counsel is ·wrong.
.
The Court: I didn't understand it that way.

Bv the Court :
"'Q. "'Wlien was it you ran up and called to them?
A. After my husband had been put in the car and had gone
to the hospital:
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r.
I am sorry I

A. (Continued) And we were left tJi1ere on the highway
and we started up to the truck and tht truck pulled away,
and he had recognized the exhaust or s me particular noise
that the truck made and he made the emark there that he
thought it was a Bristow truck; be was 't positive.
Bv Mr. Williams:
•Q. And that is why you went over to , he Bristow place?
A. Yes, sir.
Q. Now when you got there what ha pened?
A. When we got there the officerQ. ,iVho was with you 7
A. Mr. Lyons and I were together and the officer. He took
us over there and the officer went in a d then called us in
and they took us out in the back on tbe "de building at their
depot and showed us the true and showed us the
page 22 ~ \marks on it.
Q. How did you look at th truck?
A. We had flashlights.
Q. It was dark in there, was it?
l1.. Yes, sir.
Q. Now did you see any mark on it?
A. Yes, sir, we could see scrapes down he side of the truck,
the left-hand rear.
Q. What kind of a truck was that?
A. It was a tractor and trailer.
Q. Now was there any mark on the ro dway after the collision that you saw on the concrete?
A. Well, they say there was a mark th re, but I didn't see
it.
Q. You didn't see it?
A. I didn't see it.
Q. ·when this gentleman took your hus and on to the hospital was there anything said to you at a as to whose truck
it was?
A. It wasn't anything stated to me at ll.
Q. Where did you go to call in to the olice?
A. We went to a little farm house abo t a block towards
Tappahannock from where our car was.·
Q. And did they have a phone?
A. Yes, they had a phone.
Q. And what report did you report in o the police?
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Mr. May:

page 23

r conversation

Just one minute. I object to this
with the police unless the defendant

was there.
Mr; Williams: I am not asking her to repeat the conversation of the police, but to state what she stated as to the report she made to th(l police.
The Court: She can tell the incident, but not what she told
on another occasion, unless something is brought in the case
that makes that relevant.
By Mr. Williams:
Q. Now did you at the time give to the police the name of
the truck¥
A. I didn't make the phone call.
Q. Did you hear the phone call made?
A. I was in the next room when the phone call was made.
Q. vVho made the phone call?
A. Mr. Lyons, the other boy in the car with us.
Q. Now what injury did your husband have?
A. He lost his left elbow entirely.
Q. ·what was his work?
A. He is a butcher.
Q. How long was he out of work?
A. It was about eight months.
Q. Has he still some trouble from the arm T
page 24 r A. There will always be a permanent injury and
he doesn't have entire use of his arm.
Q. Now at the time this collision occurred what part of
the concrete road was your car occupying?
·
A. I was right on the edge on my side.
Q. On the edge of the concrete?
A. Yes, sir.
CROSS EXAMINATION.
By Mr. May:
Q. Mrs. Brauer, how long had you and your husband been
up-I mean been awake prior to the time the collision occurred?
A . ."We had gotten up about 12 or 1 o'clock that Sunday
mornmg.
Q. Sunday morning 1
A. Yes, sir.
Q. Mr. Brauer was to go to work at 4 o'clock, I believe,
Monday?
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A. About 3 or 4., yes.
Q. What time would he get off!
A. Whenever he finished his work.
Q. Do you know how long it took him to do that?
A. No, sir, I don't. It just all depen ed when he got his
meat cut and his meat put in the case and had cleaned up
around there.
Q. Was that Sunday his birthday, by any
page 25 } chance f
.A. Yes, it was.
Q. You know it was his birthday 7
A. Yes, sir.
Q. Had there been any kind of get-to ether or parties on
account of his birthdayf
A. No, sir. He had a few of his rela ives to be there to
bring him his birthday presents and w had invited some
friends over the next day-the day we ad the accident for
his birthday.
Q. Specifically, 1\frs. Brauer, what dri ing had been done by either you or your husband f
A. My husband had had some wine an I hadn't had anything· to drink.
Q. You hadn't had anything at alU
A. No, sir.
Q. Do you know tlrn extent of the wine drinking your husband had been doing·?
A. I don't think he had over one or two small wine glasses.
Q. And when was that?
A. That was about 9 or 10 o'clock in the evening.
Q. Did Mr. Lyons drink with him¥
A. No, sir.
Q. Where was Mr. Lyons prior to the t me you all started
c1own to Tappahannock f
A. You mean before we got ·n the cart
page 26 ~ Q. Yes .
.A. He was at our house.
Q. How long had he been there f
A. He had been there over the week-end had come in with
us that Saturday night before.
Q. So your husband was doing what drifking as was done
a]one?
A. l\f r. Lyons had had a couple of bot les of beer that
evening. I wasn't with him when he dran it.
Q. So of the three in the car you were the only one who
had had nothing at all to drink?
I
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A. Yes, sir.
Q. Whose car was it¥
A. It was my father-in-law's car.
Q. How did you all happen to have itf
· A. Well, Mr. Brauer had been working in Tappahannock
at the time and Mr. Brauer, my husband's father, let us have
it whenever we wantell to go down there, which we did every
week-end.
Q. Who borrowed the car; your husbandf
A. Aw, we just took it. I mean whenever we wanted to go
anywhere in it he just let us have it:
Q. Did you have to ask him for it¥
A. No, sir; didn't haye to ask him. We always told him
where we were going· in it, but didn't have to make any special request. ·
.
page 27 ~ Q. In other words, when he let you have it wbo
was responsible for it; you or your husband or
both of you!
Mr. Williams: If Your Honor please, isn't that a question
of lawY
The Court: It may be. I think, Mr. May, you should confine yourself to the facts concerning the use of the car, if the
use of the car is relevant to this case. What is the relevancy
of thatT
Mr. May: If counsel is willing to concede, sir, that he
.does not claim the plaintiff was a guest in this a"9tomobifo
where the law would otherwise be different, I would be willing
to not go further.
.
Mr. Williams: I don't make any concessions. at all, if
Your Honor please, because I think the facts speak for themselves.
The Court: Proceed with the examination.
By Mr. May:
Q. Did your father-in-law live at the same house with yon?
A. Yes, sir.
.
Q. And he maintains this car for what purpose!
A. For business.
Q. Were you all using it at the time for business!
A. Yes, ,ve were.
page 28 ~ . Q. And the object of the trip that you were gomg on, that was purely for your husband to ge::t
.
to his place of world
A. Yes, sir.
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Q. Isn't that true f
Yes, sir.
·what did he do; come back ever week-end1
Yes, sir.
And both of you would keep his ar during the week "1
No, sir.
Q. How would it get back?
A. I would go down on Saturday nig'1-t to get Mr. Brauer,
my husband, and we would come back op Saturday night; on
Sunday morning I would take him do, there-on Monday
morning early in time for him to be at ,; ork.
A.
Q.
A.
Q.
A.

Bv lVIr. ·wmiams :
"Q. You say Monday morning f
A. On Monday moruing· I would take im down early Monday morning for him to be at work a11f1 I would bring the
car back and he would, being a butche~, do his own killing
down there and his father used to COillle down on Monday
to help him and would take me down tjen and leave me for.
the week.

By Mr. May:
Q. So the object of the trip was purel for your husband 1
page 29 ~

Mr. w·miams: I object. H has been o-yer that.
The Court: Objection sust ined.
Mr. May: Very well, sir.

(~. Who determined when you would
or when yom·
husband would drive 1
A. Well, as long· as we had used the ca I usually did most
of the driving.
Q. Was that because your husband ,;
itf
A. No, not especially.
Q. In other words, J am trying to get a whether you would
tell your husband when he drove or wh ther he would ten
you when you drove.
A. No, just whoever happened to get i the car first would
drive it.
Q. Well, suppose the driver would ch nge; your husband
would ask you to lP.t him driveMr. Williams: If Your Hono1· please , that isn't in this
case and I object to it as being irrelev t and immaterial.
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Mr. May: I submit it is the only way we can get at the
questi~n that :Mr. Williams says is in issue.
The Court: The objection is overruled.
By Mr. May:
.
Q. ,~That would you do if driving along your husband would
say: "No,v I am going to drive;" did you turn
page 30 ~ the wheel over to him?
A. He has never said that as long as we have
been married.
Q. Suppose he did say so.
A. Well, if I wasn't tired I wouldn't see any object in him
driving.
Q. Suppose he did say it-said: "Now, Mrs. Brauer"or I presume he called you by your first name. What is yo1tr
first name?
A. Katherine.
Q. Suppose he told you: ''Now, Katherine, I have decided
that I am going to drive;" what would you have to say to
that?
A. Oh, I would want to know why he wanted to drive if I
was driving. I have driven for an awful riumber of years.
Q. Suppose he just told you: "I want to drive because
I feel like driving now and it is time for me to drive.''
A. Well, I suppose I would let him drive if he wanted to
drive, but I would want to see why he would have any object
fo wantii~g to.
Q. In other words, you recognize he had a voice in the
driving of this car a~ well as you would?
Mr. Williams: I ohject to that.
The Court: Objection overruled.
By Mr. May:
Q. In other words, by that you recognize that he had a voice
in the operation of this automobile as well as you
page 31 ~ did, don't you T
A. Yes, f-lir.
Q. Now approaching to the immediate collision that took
place, as the fronts of the yehicles passed you stated that
you were on your side of the road Y
A. Yes, sir.
Q. As the fronts of the vehicles passed one another what
side of the road was the truck on T
A. The truck was on his right-hand side of the road.
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Q.
A.
Q.
.A.

Entirely over the1·e T
Well, I was watching where I w s. going..
But it appeared to you that the ruckIt appeared to me he was on his si e.
Q. And the lights of your automobile would show you t'3.e
end of the truck as well as the front p rt of it~ would they
noU
A. Yes, sir.
Q. And as the front parts passed e h other it occurret.l.
to you that not only the front part of t e truck, but the back
imrt of the trailer also was on its pro er side of the highway?
A. Yes, sir.
Q. Well, now, when the actual collisio occurred where was
the entire truck then?
A. Well, when the collisio occurred the truck
page 32 } kept on going.
Q. Yes, hut I mean at the ctual time that this
coJlision took place was the truck still
its proper side of
the highway?
A. I was watching my side of the hig way and thought he
was on his and I conldn 't tell how clos to his edge of the
road he was when I was watching my si e of the road.
Q. Do you know whether he was on is side or not, Mrs.
Rrauer, when the actual impact occurr d?
A. Apparently it ~eemed he was on h s side.
Q. So when the collision ooourred, as est you can tell it,
the truck was on its proper side of the hi hway and you were
011 your proper sicfo of the highway f
A. Yes, sir. ·
Q. You spoke of where your car came o a rest. How far
was t]iat from the place of the collision?
A. Vvell, to me it seemed as though it as just a few feet.
Q. These gentlemen that you talked to at came back after
the accident, did you ask them who they ere?
A. No; I didn't. I thought they wer just some people
passing· by on the highway.
Q. This gentleman here, I believe, to
your husband to
tlrn hospital, didn't he?
A. I don't know. I didn't recognize anyone in the car that
took him.
\
•
Q. Didn't the same people in rthe automobile that
page 33 ~ took your husband to the hos ital offer to take
you and Mr. Lyons both to to, and you said you
would prefer to stay with the automobile
I
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A. They may have a~ked Mr. Lyons, bnt they didn't ask me.
Q. ·why was it you didn't go with them to the hospital t
A. Because it wasn't room.
Q. ·wasn't room for you? Did those people 'Yho came back
and talked to you apparently try to do everytlung they could
to get yonr husband or anyone else that had been hurt to the
hospital as quickly as possible?
A. They came back and wanted to know if anybody was
hurt and we said y~s and so they said they would take them
to the hospital.
Q. How· long did it take them to get started!
A. ..A.bout ten or fifteen minutes.

RE-DIRECT EXAMINATION.
By Mr. ·Williams:
Q. How mnch time elapsed-I forgot to ask this-how much
time elapsed between the time th~t the crash occurred and
this automobile came np there that you say passed your car
and went up by the truck and came back?
A. It was about fifteen minutes because the colored people
in the car came on, going on towards Tappahannock, and
stopped and got out and we asked them to take him to the
hospital and they wouldn't do it and they hacl
pag·e 34 ~ pulled on off before this other car came up back
of us and took him to the hospital.
Q. Now at. tlie time that the collision occurred what were
you looking directly aU
A. I was watching- my side of the road, looking at the road,
looking at the edge of the road.
·
Q. Could you watch the side of tlrn road and look up at
the side of the trurk at the same time Y
A. No, sir.
Q. Then, as far as you know, you don't know where the
truck was except for the results; is that rigbt?
A. Yes, sir.
Q. Now you said you had g·otten up at 12 or 1 o'clock Sunday morning. "'\Vhat do you mean by thaU
A. vVe had gotten up at 12 o'clockQ. 12 or 1 o'clock-is that Sunday morning?
A. It was on the 21st of February. 1 o'clock would be
Sundav afternoon.
Q. You mean Sunday afternoon; is that right f
A. Yes, sir.
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By a Juror:
.
Q. Have you _any idea how fast the truck was going Y
.A. No, sir, I don't.
Q. How fast were you going 1
A. I was going between 40 and 45 miles an hour.
page 35 ~ Q. Did you slow down b fore the accident or
not?
\
A. Well, as I saw the vehicle passing re naturally I slowed
a mile or two down.

J

By Mr. ·wmiams:
Q. Did I ask you ,vhat the weather as?
.
A. It was cold, awful cold. There had been a storm that
night that had blown a barn down out dt Mechanicsville and
it was awful cold and windy; a dark ni1ht.
Witness stood aside.
page 36 ~

WILLIAM HENRY BR{-.UER,
the plaintiff, introduced in h s own behalf, being
first duly sworn, testified as follows:
DIRECT EXAMIN.AT ON.
By l\tir. Williams :
Q. You are the plaintiff William Hen y Brauer?
A. William Henry Brauer.
Q. How old are you?
A. I am twenty-four years old.
Q. At the time you were hurt how ol
A. I was twenty-two.
Q. Now where were you working at th t time?
A. I was working at the De Luxe Foo Market in Tappahannock, Virginia; had been there for tw years.
Q. At the time your wife was driving our car did you exercise or have any control over her dri ing?
A. None whatsoev<?r.
Mr. May: If. Your Honor please, I
ye that answer be
stricken out on the ground that it state~ a legal conelusion.
The Court: I do not know how you can g·et that nature
of inquiry before the jury if ypu should eliminate
page 37 ~ all conclusions in a question of that sort. I do not
think you can do it.
Mr. May:
object to it on the fur her ground that it

We
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is immaterial as to whether he actually exercised any control over his wife. 1he test is whether he had the right of
control.
·
The Court: That is a matter to be taken care of by instruction. The objection is overruled.
Mr. May: Very well, sir; we reserve the exception.
By Mr. WUliams:
· Q. You said you were going to Tappahannock!
A. Yes, I was going to Tappahannock.
Q. ·what were you going to do there?
A. I was going to work as soon as I got there.
Q. Now when you went down there you would go to your
work?
A. I would go straight to my work.
Q. Where would yqur wife go?
.
A. She would go to our room and go to bed.
Q. Did you have a room there 1
A. We had a room in Tappahannock.
Q. And such time as you were there and she was there
she would occupy he1· room while you were working?
A. That is it.
Q. Now what kind of work were you doing?
A. Butchering.
page 38 ~ Q. What time of day or morning or night was
it you WP.re hurt t
A. I was hurt around half-past 1.
Q. Now what direction were you going?
A. I was . going· northeast.
Q: Where were you sitting?
A. I was sitting in the back seat ~m the left-hand side,
right behind the steering wheel on the back, right back of the
driver.
Q. Who was driving?
A. My wife.
Q. Had she driven all the way f
A. She had driven all the way.
Q. Was anybody cl~e in the car with you Y
A. Mr. Charles Homer Lyons. ,
Q. Now where was he sitting?
A. He was sitting· on my right-hand side in the rear seat.
. Q. At the time of the actual _happening what were you domg?
A. I was smoking a cigarette, getting re~dy to throw the
butt out.
1

•
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Q. Getting ready to throw the butt o t !
A. Yes, sir.
Q. How were you placed in the car?
A. I had my arm up on the window r e this (indicating),
smoking the cigarette, as the back end of the window has
alJOut 6 or 7 inches clear spac ; it goes all the way
page 39 } down into the body and I had !IDY arm up like that
(indicating·), taking a puff off the cigarette and
was going to throw it out.
I,
Q. Did you see your car after the ±llision Y
A. I don't remember seeing it at all. I was in so much
misery I never looked at it.
Q. Now what is the first thing you k w .of the collision?
A. When the crash come.
Q. Now when you got out of your ca;r could you state
whether you g·ot out on the concrete or 1lhe dirt shoulder Y
A. I got over on tl1e dirt.
Q. Did you notice -what part of your c r was on the shoulder?
A. The right-hand side.
Q. Now where was the truck?
A. The truck was about two blocks u the road towards
Richmond.
Q. Now did you know whose truck it was 1
A. I didn't know whose truck it was.
Q. Were you told whose truck it was?
A. I wasn't told whose truck it was.
Q. You weren 'U
A. No, sir.
Q. Now just state what transpired im ediately following
the collision .
.A.. Th~ truck went up the r ad and I stopped
page 40 ~ some colored-my wife and l\ r. Lyons stopped
some colored people in a car nd asked them to
take me to the hospital. They said the couldn't because
they didn't think the car would go over t ere; it was an old
]'ord car, and they wClnt on. Then this ca went up the road,
got the driver off the truck and came bac down and offered
to take me to the hospital, and they carri d me to the Johnston-Willis Hospital.
Q. How much time do you think elapse from the time the
collision occurred nnd this car came there and got you?
A. Around ten or fifteen minutes.
Q. Did anybody tell you who anybody was?
A. I think Mr. Bristow told me in the c r who he was, but
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didn't state it was his truck which hit me; I was in so much
misery, my elbow knocked off and my arm hanging down..
Q. What was your injury?
A. My left elbow was knocked out completely.
Q. Now about how fast approximately was your car goingf
.
A. A.round 40 or 45 miles an hour..
Q. Do you know whether it was on its right-hand side or
not at the time of the crash t
A. Yes, sir, it was on its right-hand side of the road at
the -time of the crash.
Q. Do you know the width of that highway?
A. No, sir, I don't know exactly the width of the highway.
Mr. "\Yilliams: Can we take a stipulation at
page 41 ~ 18 feet T
Mr. May: Yes.
Mr. vVilliams: It is stipulated between counsel for all partio..; that the paved highway about 2 miles north of Mechanicsville is about 18 feet w.ide; that is, the 18 feet does not include
the shoulders.
The Court: Yon mean at the scene of the accidenU
l\fr.. Williams: .Yes, sir, at the scene of the collision.
Q. About approximately how wide was your car T

A. About 5 foot wide.
Q. Now, Mr .. Brauer, to what hospital did they take you!
A. J·ohnston-1¥illis Hospital.
Q. "\Vere they stopping at any other hospital f
.A.. He slowed up at the Memorial Hospital and I told them
I didn't want to g·o there and he said he wonldn 't carry me
there.
(~. And they took you to the J ohnston-"\Villis ¥
A. Yes.
Q. And at the time you got to the hospital did you know
whose truck had injured you 7
A.. No, sir.
Q. Had your wife taken anything to drink at all f
page 42 ~ A. No, sir.
Q. Had youhacl anything to drink1
.A.. I had a couple of wine glasses of wine in the early part
of the night, around 10 o'clock.
Q. Around 10 o'clockf
A. Between 9 and 10 o'clock.
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Q. Now what were you earning at
time of your injury?
A.. $25.00 a week.
·
Q. ~ ow how long were you at the ho ital 7
A. I was out of work eight months.
Q. .After getting back to work after our injury what did
yon makeT
.A. The best I got was $18.00 a week. I lost my job at that.
Q. What is that?
A. I lost my job at that because I w sn 't able to cut the
m£;at.
Q.. Now do you know what Dr. Maucl 's bill is?
A. Dr. l\fauck's bill is .$250.00.
Q. Did you have any other doctor bil s 1
1\.. I had Dr. Herman Fletcher exami e my heart.
Q. vVhat is his bill?
A. $12.00; $10.00 for that and $2.00 or the prescription.
Q. What was your hospital bill?
A. In the neighborhood of $80.00-it was $79 and something.
Q; Is this your hospital bil ; $79.90 7
page 43 } A. Yes, sir; $79.90.
Q. And Dr. Fletcher's $12.
A. Dr. Fletcher $12.00.
Q. And Dr. Mauclc's $250.007
A. Dr.. Mauck $250.00.
I

M.r. Williams : I offer these in as exhi its.
Mr. l\fav: .Tust read them into the r cord. I don't see
any use putting them in as exhibits.
:Mr. ·wmiams: No, let them stay as t y stand.
l\ir. May: All right, but it just ways e record down.
Note: The three bilis were filed and m rked Exhibits Nos.
1. 2 and 3, respectively.

page 44}

EXHIBIT NO. 1.
Richmon

Va., 3-6 l 937

THE JOHNSTON-V{ILLIS H , SPIT.AL
Mr. vVm. H. Brauer, Dr.
MAKE CHECKS PAYABLE TO
THE JOHNSTON-WILLIS HOSPITAL
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William Henry Brauer.
This bill is for Hos1Jital charles only, and does not include
fee for medfoal or surgical attention
3-1 Acct Rend
6 Room for WP.ck from 3/1 to 3/6
Opera ting· room expense
Medicines
Dressings and pads

3/6 to 3/7

47 10
22 50

60
20

75 40
4 50
79 90

BILLS PAYABLE WEEKLY AND IN FULL WHEN
LEAVING
page 45 ~

EXHIBIT NO. 2.
)'

RICHMOND, VA., 3-25-1937
'l,o HERMAN S. FLETCHER M.D. Dr.
2602 East Broad Street
For Professional Services
Received Payment

$ 12 00

Mr. W. H. Brauer
210:f Parkwood Ave.,
City

TRANSACTION i\IADE AFTER THE 25TH OF THE
:MONTH, WILL APPEAR ON NEXT MONTH'S
STATEMENT
page 46 ~

EXHIBIT NO. 3.
RICHMOND, VA. .APR 28 1937

Mr. Wm. H. Brauer,
2101 Parkwood Ave., City.
To H. PAGE MAUCK, M.D.
Professional Building
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r.

For Professional Services Rendered
$250.00

BILLS RENDERED MONTHLY
NO RECEIPT SENT UN ESS REQUESTED
page 47 } By Mr. "\Villiams:
Q. Now would you kindly r move your coat and
show the jury your injury f Hold your rm naturally.
Note : Witness does so.
Q. That is the way you hold your arm turally7
A. Yes, sir.
Q. Show the arm to the jury.
turn it out Y

l\ote: WitnP.ss does so.
Q. Now straighten it. That is as stra ght as you can get
iU
A. Yes, sir, as straig·ht as it will go.
Q. Do you have the same grip in it?
A. No, sir, I don't liave the same grip in my fingers.
Q. Show the difference between the tw arms.

Note: Witness does so.

\-

·

A. It is no bone in there whatever; it 1st slides across.
Q. No joint there at all?
A. No, sir.
Q. J u~t the end of one bone and the ot
A. Yes. sir.
Q. Do j,ou have any muscle in this for rm? Turn it and
ccmtract and flex the other.

Note: vVitnesR does so.
Q. Diel you know who the driver of the truck was?
A. No, sir.
Q. Did the driver come back there and tell you
page 48 ~ anything about who was drivin ?
.A. No. sir.
Q. Did ~fr. Bristow tell you who was dri ing?
A. No, sir.
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•CROSS EXAl\HNATION.

By Mr. May:
Q. Did you ask anybody whose truck it was f
A. No, sir,. I never asked nobody whose truck it was. I
was i11 misery and my arm was hurting me and I asked no
questions. All I wanted to do was to get to the hospital.
Q. 'This thing of not knowing just who tl1e truck belonged
to was of no moment at the time, was it?
A. I beg your pardon? I don't get that clearly.
Q. Because nobody told you who owned the truck was because it was not of moment to you at the time, was iU
A. I wish you would make your last words more clear. I
didn't understand thP. word.
Q. The reason nobody had told you whose truck it was
was because you and they both wanted to get you to the hospital as quickly as possible 1
A. The fellow in the car, yes, which I found out later wns
Mr. Bristow, who carried me to the hospital.
Q. V\T ere you interested at that time in discussing who
owned the truck T
A. No, sir, because I was hurt too bad. I wanted
page 49 } to get to the hospital.
Q. Mr. Bristow has never denied it was his
truck involved in the collision to you, has he Y
A. Not to me. I have never asked him.
Q. Well, do you know he has denied it to anybody else T
A. Well, he wasn't there to deny it to anyone. else; he left
when he carried me away.
Q. Don't you know his name is written on the truck itself
or do you know that?
.A.. I know his name is on there, but his truck was two blocks
up .the road after it hit me and pitch dark you wouldn't see
the name on a truck.
Q. How much from the point of impact with the truck did
you go forward?
A. .A, very little distance.
Q. Both of you went forward some distance, dicln 't you l
A. Yes.
Q. As a matter of fact, didn't your automobile make a
mark in the highway for at least 28 f~eU Do you know
thaU
.
A. I wasn't there to see it after tl1e. accident.
Q. You don't know whether it did or noU
A. No, sir ; I went to the hospital.
0
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Q. Now yon were in the back seat, w ren 't you?
A. I was.
Q. ,vhat was the gentleman back there doing?
page 50 ~ A. He was sleeping.
Q. And no one was in the ront with your wife¥
A. No, sir.
Q. vVhat was the order in which yo and the passengers
in your car or the car that you were i got out of it?
A. l\fy wife got out on the right-han side and following
her was Mr. Lyons and they helped me out and I felt fainty
and laid back down on the front seat, ~ they couldn't open
the left-hand door where the truck had broke the lock on it.
Q. Couldn't open the left-hand door
A. N~~r.
I
Q. Which side were they g·oing to ta,· you out of?
A. They took me out of the right-ha d side.
Q. The same door they got out of?
.A.• Yes.
Q. And you felt faint whereabouts Y
A. Right there at the door of the car {ind I laid back until
this car came and I walked up to it, thi!nking they were going to carry me to the hospital.
l
Q. You felt. faint at the right door of \your car?
A. I felt fainty and I laid back. I diqn 't fall back; I laid
back.
I
Q. That was on the right side of your automobile?
A. I had my head in the fr~nt seat laying. over
page 51 ~ to the left side of the car and
feet on the righthand side.
Q. Now just state your position ag·ai , .
A. I had my-=-I was laying across th seat like this (indicating) with my feet hanging over an I was laying back
on the seat, in the front seat. After the accident I had gotten out before then. I got out and then 1 id down.
Q. Yon were in the back seat when th accident occurred 7
A. When the accident occurred I was i the back seat.
Q. You got to the front seat and then felt faint Y
A. I got out of the car and then felt .inty.
Q. You didu 't feel fainty until you go out of the car?
A. No, sir.

iy

Mr. vVilliams: He has been over that 1
The Conrt: Let him g·et it clear. Go head.
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By Mr. May:
Q. You got out of the car all right before you felt faintyT
A. I did.
Q. And when you felt fainty what did you do Y
A. I got back to the car with Mr. Lyons helping me and I
laid back in the front seat.
Q. They helped you back in the front seat of your automobile?
A. Yes, sir.
Q. And when you got out the second time where did they
get you out from?
A. From the rig·ht-hancl side, as you couldn't
page 52 } open the left side door.
Q. When you ~ot baek in the front seat did you
put your arm on the armrest on your left front door Y
.A. I did.
Q. After this thing occurred was there any blood whatever in the back seat of your automobile?
A. Yes, sir.
·
Q. There was?
A. Yes, sir.
Q. "\Vas there any in the front?
A. Yes, sir.
Q. ,vhere was it in the fronU
A.. Well, I left there in misery ; I didn't stay there to look

at it.

Q. Do you know whether any of it was on the armrest under the driver's wheel Y
A.. It could have been, yes.
Q. I ask you whether this picture I now show you fairly
represents the front part of your automobile immediately
after this collision on the left-hand side Y
A. Yes, sir, that is my car.

Mr. May: I offer that as Defendant's Exhibit "A".

Note : Photograph filed and marked Defendant's Exhibit
,, A".
page 53}
page 54 ~

Exhibit-See M. S.
Q. Do you see the blood on the armrest and on
the door and on the cushion?

A. Sure.
Q. You can see that without any difficulty?
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A. Sure.
Q. Was that macle by you f
A. I laid down on the front seat; it m st have been made
by me.
Mr. May: I ask that the sheriff pass his picture over to
the jury..
Kote: The sheriff handed the exhibit o the jury.
By a ,Turor:
Q. You te.:;tified that the front door as jammed at the
time of the accident. I presume this w s taken after the
wreck had been repaired f
Mr. May: The evidence will be the foll wing day.

By a Juror:
Q. Did the wrecker open it Y
The Court: You are asking this witne s about something
he does not know. You may call for the hotographer who
took it, unless counsel agree.
By a ,Juror'!
· Q·. You say this car door was jammed on the left-hand side
at the timP. of the accident f
page 55 } A. Yes, sir.
Q. Do you lmow who was able to open this doorf
.l\. No, sir. I don't.
Q. This photograph is claimed to show blood Y
A.. Yes.
Q. vVhat is supposed to be blood on here nd what dirt and
what shadows, do you know?
A. I beg your pardon? I clidn 't get th clearly.
Q. This photograph is claimed to show lood Y
A. Yes, sir.
Q. ··what is claimed to be blood, what dirt nd what shadow?
l\fr. Williams: Of course, Mr. Simmons might remember
this boy was then in bed at the hospital and he didn't see the·
car in the daylig;ht.
The Court: He can tell if any of those : pots were there
before. There has been no· evidence what hose spots were.
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The Juror: That is what I am asking what they are ..

By Mr. May:
Q. Do you know what they are °l
A. Yes. sir, this spot on the left-hand side is where-my
father and I are both butchers and we mess with a lot of
greasy meat and greasy goods and if you rest your
page 56 ~ arm over there you will find grease.
Bv a ,Juror:
· Q. The question has been asked you if that is blood on
there. Do vou know or not t
A. I do not.
By Mr. May:
Q. Do you know whether this is blood on there below the
armrest?
A. That appears in the picture to be blood.
Q. And on the scat t
A. Yes.
Q. If you were stretched out backwards on the front seat,
put in there after this wreck, how did you get your arm hack
behind your head to the left door to leave that blood there 1
A. Friend, I was in so much misery I don't know how I
got my hand, head or anything else back there. I don't know
whc•ther you ever had a bone broken or torn off or not.
Q. As a matter of fact, if your head was back there~ do you
understand how your arm could have gotten between your
head and the door¥
A. My arm was broke; my arm was swin_ging around, would
go any way. It is a chance the blood got behind there then.
tl. Now as the truck and your automobile approached each
other did you see the lights of the truck f
page 57 } A. Yes, sir, I saw the lights of the truck.
Q. Did the lig·hts of the truck prevent you to
any extent in seeing which side of the road it was on or which
side of the road :vour automobile was on!
A. I wasn't driving, but I was in the back seat and my
car was on the rig·ht-hand side of the road and the truck was
coming up the center of the road.
q. Did the lights of the truck blind you to any extent?
A. I never even lookPd at it. I saw this object coming
up the road, I saw the lig·hts, but I didn't look at the lights.
Q. You didn't look at tl1e lights?
A. As I further remember, I didn't look at it.
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Q. If you didn't look at the lights, h w do you know the
lights were in the center of the road?
A. I saw it some feet down the roa .
Q. Did you take your observation wa down the road some
distance?
·
A. This object-I didn't know wheth r it was a truck or
what was coming up the road.
Q. Then you didn't notice it any mo e until the collision
occurred?
A. That is correct.
Q. ·when the collision oce-urred was t e truck on its side
of the highway?
page 58 ~ A. I don't know.
Q. So when the collision to k place, as I understand it, you don't know where the true was Y
A. No, sir.
Q. Or on what side of the highway it as?
A. It was supposed to be coming up o its left-hand side;
I was going down the rig-ht-hand side.
Q. Coming- up on its right-hand side, hich would be your
left side!
A. It was coming from that direction, es.
Q. But when the collision occurred you are not in position
to say where the truck was, as I unders d it?
A. No, sir.
Q. ,rhether it was on one side of the road or the other
sidn of the road or in the center of the oad?
A. No, sir.
Q. You had noticed it when it was how far down the highwayi
·
A. Some feet down the highway.
Q. Approximately how many?
A. Well. I noticed it a block before it got up there,
Q. And that was the time it seemed to e in the center of
the highway f
A. Ye~, sir.
page 59 ~

RE-DIRECT EXAMINAT ON.

By l\f r. "Willinms:
Q. At the time that it occurred clo you now that your car
was on the rig·ht-hand side or left-hand s de of the road T
A. It was on the rig-ht-hand side of the oad.
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RE-CROSS EXAMINATION.
By Mr. May:
Q. In order to take the bearing as to where your car was
at the time the collision occurred you would have to take it
or you took it from your side of the car you were in,
did you not; took it from the left side?
A. I wish you would make your speech more clear. I don't
undcr8tand the way you say it.
Q. In determining that your car was on your side of the
highway did you tell it by looking out the left side of the
car or the right side of the cad
A. I looked out the left side. If I looked out the right
side, I wonld he blinded by the lights of the truck.
Q. As a matter of fact, wouldn't you have been more
blinded if you looked out your left side?
A. I was looking out my rig·ht. That is what I meant to
say ; not my left side.
Q. You looked out the right side1
A. Yes, sir.
Q. Now if you had to look clean over the back
page 60 ~ end of your car and the fenders and the upper
structure of it, you couldn't even tell-wouldn't
even know where the highway was or where you were on the
highway if you had to tell from that location, would you 1
.A. Didn't them lights shine down on the highwayt Isn't
the concrete white!
·
Q. Now if you were going along the highway do you mean
to tell me you ,can look from the left part of the rear and
from that point see the highway on the right side of the automobile1

Mr. W"illiams: I don't think he said from the left part
of the rear. He 8aid he looked from the left-hand side of
the front, as I understood it. He looked forward. Ask the
witness if he didn't do that.
Mr. l\Iay: May we go back to that question, sir?
The Court : No, there is no record here. Yon may ask
him.
By l\fr. May:
Q. Now which is true. sirf Were you looking out the left
side of your automobile or were you looking out the right
side?
A. I was looking out of my right side.
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Q. And when _you look out of the rig t side of your automobile from the left seat in he rear doesn't the
page 61 } meclianical works or the body prevent your seeing
the road on the rig-ht-hand side?
A. It doesn't prevent you seeing it all \the· way. You can't
see it as clear as if you were in the front \seat.
Q. Now if you would have to see it th1Jugh the front seat,
you were making your observation stra ght ahead and not
from either the left or· right side, weren t you 7
.A. I was sitting in the back seat of th . car. Whether the
car was that close to the highway or that close (indicating)
1
wb~n the accident ~curred I couldn't saY1 I wasn't looking.
at the truck whatsoever. I was smoking a cigarette at the
time and was going to throw it out of the rindow and at that
time I wasn't ]ooking at any special obj ct.
Q. Well; now, then, if that is tl1e circu~stance, isn't your
answer that your car was on the right sit1e when this accident occurrcd-isn 't that purely a guess o\n your parU
A. Yes, it was on the right side when tl~ car stopped, but
as far as-I couldn't exactly see it right ut in the road.
Q. When the collision occurred, so that w~ understand each
other fully-when the actual crash took plaice the reason you
say that your automobile was on its right ·de of the road is
b6cause you guess it was there; isn't that t ·ue?
A. Yes, sir, that is correct.

1

·witness stood aside.
page 62}

0. N. LOHR,
a witness introduced in behalf of the plaintiff, be-

in~ first duly sworn, testified as follows:

DIRECT EXAMINATION.
By :Mr. ,Yilliams:
Q. Mr. LolH', please state to His Honor a d these gentletnf:n your name and business.
A. 0. N. Lohr.
O. You are connected with the Motor Ve icle Division?
A. Yes, sir.
Q. How long have you been with them?
A. I am in my seventh year, sir.
Q. Do you remember this eollision on the night or early
mo ming of February 22, 1937?
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A. Yes, sir; I got a cdl to that aceident. When I received
the call it was a call as a hit-and-run.
Q. ·what did you do Y
A. I proceeded to the place where it happened and found
the truck had gone and the car was parked off the road.
Q. You mean off the paved road Y
A. Yes, sir.
Q. Now who did you find there at the scene¥
. A. Mrs. Brauer and this gentleman from Tappage 63 } pahannock, I think he was.
Q. Mrs. Brauer!
A. Yes, sir.
Mr. l\fav: vVe should like to see the Court in chambers
in the absence of the jury with reference to some features
of thi.s witness testimony that we anticipate counsel will interrogate him about.
Note : In chambers.

Mr. May: May it please Your Honor, we think this police
office1· hy virtue of stating that he received a call for hit-andrun has given this feature of tl1e case an undue significance
to wl1ich it is not otherwise entitled and I think it is manifest
to the Court.from the evidence which has been heard that it
is not a question of hit-and-run. The defendant feels this
testimony is ma.terially prejudicial to its interests and for
that reason asks that a mistrial be declared on account of the
witness Lohr referring to it.
ThP. Court : Your motion is overruled, but the Court will
entertain a motion from you to tell the jury to disreg·ard
that.
1\fr. May: We reserve the exception to Your
page 64 ~ Honor's ruling, and now desire to ask the Court
to instruct the jury to disregard any evidence as
to this being- a hit-and-run case because the evidence thus far
ha~ conclus1velv demonstrated that it is not a case· for the
application of the term hit-and-run.
:Mr. Vlilliams: If Your Honor please, the testimony ,in
this case shows the actual happenings. Connsol has seen
fit to lwing into the testimony something· of a drinking charg·e
and that is very prejudicial in a ease of this kind and it is
without ~ubstantial evidence, as we believe, in the ca~e. The
evidence shows that the truck did not acquaint itself to tbe
parties, notify them who it was, where it was going or any-

i
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thing else, but pull~ off without notice rhyme or reason, to
the parties involved, and that my clitnt never knew what
truck bit him and his wife didn't know until the officer came
think those are elehere and found the truck in the city.
ments that go to the happening and it i recorded facts. ·
The Comt: As I understand, his o jection is not to any
competent proof tha.t it w s a hit-and-run, but
page 65 ~ that this officer telling what was reported to him
is now repeating hearsay.
o I understand that
is thH ground of objection T
Mr. May: Yes, sir.
Mt. ·wmiarns: If Your Honor ple se, I think that the
stutemcmt by an officer of the report th t he gets is riot hearsay. I tllink that is one of the what they call substantive
facts, one of the happenings in the cas ., a.nd I think that is
a part of the make-up, the fact that the officer got the report
and did something. ,V11at is the report·. It is nothing more
than that. He will tell you he tried to !find the truck on the
way h_1, looked for the truck, and that was the report.
The Oourt : The only relevancy of t~e officer's testimony
nt there, but the de·
is that he got a call, 8howing why he
tails of that call as related to him are h!arsay. ·
.
l\fr. \Villiarns: He is going to state, Your Honor, he had
to Jook here and there for the object th t did the· damage.
The Court: I don't know whether he i$ or not. We haven't
reached that point yet.
page 66 ~ Mr. May: The undisputed evidence in this case
is that the plaintiff actually talked to the driver
of the truek but didn't know he was tal ·ng to him.
The Court: You gentlemen are an icipating somewhat.
The question is the competency of tbi officer stating what
the call was for. He is entitled to st e he g-ot a call and
wlui t he did and found.
Mr. May: Your Honor is quite corr ct. I thought he desired to raise this other feature and if h did we would take it
al1 up at this time.·
The Court: · He can say how they act d after the accident,
hut you mrn~t show it by competent evi ence. This officer's
statement of hit-and-run is incompeten. because it is hearsay.
!fr. "Williams: '\Ve note an exception o the Court's ruling
for the reasons stated.
1

Wf

Note ; In court.
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The Court : Gentlemen of the jury, the Court instructs
you to disregard that part .of this witness' statement that he
received a hit-and-run call. So far as that call relates to
hit-and-run it is hearsay, it is not what he saw.
page 67 ~ He can state that he received a call and went to
the scene and what he found, but that somebody
told him it was a hit-and-run is hearsay and is not evidence
that you can consider. So disregard ·that part of his answer.
By Mr. ·wmiams:
Q. Mr. Lohr, pursuant to the call you got what did you
do1
·
A. I proceeded to the place of this accident.
Q. "\Vhat did you find there f
A. The truck had left and the car was parked off the highway.
Q. You said you saw M:r. Homer Lyons and Mrs. Brauer
there1
A. Yes, sir.
Q. Were they ahlP to tell you who the driver of the truck
was or whose trnek it was?
A. No, they weren't.
Q. Then what qid you do?
A. I p;ot them in my car-it was a call that a Bristow truck
had left this place ; that was the call I had. I g·ot them in
my car and brought them back to Mr. Bristow's place of business on Hull Street.
Q. Did you find the truck¥
A. Yes.
Q. And did you sec the damage¥
A. I did.
pag·e 68 ~
Q. ·where was it?
A. I couldn't tell you what part of the truck was
darnuged; I just don't remember.
Q. Diel you go to the hospital to see the injured party Y
A. I did not. Mr. Bristow told me tl1e condition of him.
Q. "\Vher(\ did :M:r. Bristow tell yon that¥
.A.. Over in his place of business on Hull Street.
Q. Did you see any marks there-notice any marks?
A. I notieed a mark.
Q. On whose side of the road was it?
A. I couldn't tell vou that. I had that note down in a
book and I just ean 't° locate that book with that information
in it.
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Q. You say you can't find your note
.A.
Q.
.A.
Q.

f

No. sir, I can't.
Ancl you don't personally rememller 7
No. sir. I don't.
[
Would you know what is the approximate length-.

Mr. ,vmiams: Can we take a stipul1tion on the measurements of the truck!
Mr. May: Yes.
Mr. ,·vmiams: We will get it in aft ·r this witness' testimony.
page 69}

CR.OSS EX.A.MINATI N.

By l\fr. l\fay~
Q. Mr. Lohr. I don't know whether a reproduction of the
scene would assist you in recalling th~! mark or not, but I
am going to show you a picture and ~sk you whether you
recall tbat as the mark you referred no, that the·re was a
mark tliat vou didn't remember.
~

Mr. W'ilJiams: I would like to knows, mething about these
pictures.· I object to the picture. I do 't know when it was
taken or under what conditions and wh t mark is shown.
Mr. 1\fay: TMs witness, as I undedtand it, has a right
to identify a picture as representing the situation that he
saw quite irrespnctive of who did take t'fe picture.
The Court: r.rhat is not what you ar~ asking. You asked
him practically to ]ook at a photograpfi of the scene to refre~h llis memory. It is a statement om you practically
that that was a picture of the scene.
Mr. l\fay: To tllat extent I agree it is objectionable.. I
tlidn 't nntidpate anyone would deny th photograph.
Mr. ·wmiams: Mr. May, I object t tl1at statement because I have never seen or h ard of that picture
page 70 } before.
Tlrn Court : He has a righ to call for an identi11ca tion of the photograph before it is sed.
YI r. Williams : I think it oug·ht to be done in the proper
manner.
Mr. May: I think so, too.
Q. Do you recognize this picture as b ing at the scene of
the co11ision or as representing the seen of the collision or
then~abouts?
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0~ N. Lohr..
The Court: And the· conditions. ex.is.ting that night ..

A. I couldnrt..
Q. You eonldu 't f
A. No~ sir; I couldrr.'t..
Q. You say you went dire~Iy.· f'rom t1ie S{rene of' tiie accident to Bristow's. place 1:
A. Yes..
.
Q. How diicl' you know that you slionld. go. to: Bristow 's Y
A. Becarrse- when I got the· radio ~all tliey had· ca:Iled headquarters and said _it was· a Brfstow truck; was· painted ye11

Iew .
Q. Do you know who phoned· tliat call inf

A. No, sir, I do not.
·

page 71

~

Q. Whoever did call it in knew wliosn truck ft
was, I take it, by saying it was- Bristow,.s, didn't

thevf
.l\.. Yes·. The man that dispatched that call gave me that
information. I don't know whO' called him.
Q. So when you got to Bristow 's the truck had preecdec?
you theref
A .. Yes ..
Q. Was· there any effort, so iar as you know, made by anyone there to conceal the· fact that this· tr.nck had 1:merr in-volved in arr a;ccidentf:
A. No, sir.
Q. When yon came upon tiie scene wliere were· Mrs. Braner
and :Mr. Lyons·?.'
A. As well as I remember~ they were in tI1e car.
Q. Did: you dete-ct the odor· of' any beverng,e' of' any kind
upon either· or- oot1i 0f those' persons-f
. A. I did'.
.
Q. What did it smell off
A. I e1onldn 't tell you exactly what it smelt like; just theodm.1 of some alcoholic drink
Q. Do you know how long after the collision it was· that
you got there Y
.A•. An hour or more, I would say.
:RE'-DIRECT EXAMINATION.

By Mr. Williams-:
Q. Did you see any evidence· of any intoxication of anv
kind?
"
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page 72 ~

A. No intoxication, no, sit You just could detect the odor of an alcoholic rink of some descrip-

tion.
Q. :M:r. 1\fay asked you whoever the c 11 came from knew it
was a Bristow truck. Do you know th t of your own knowledgef
A. I don't understand.
Q. l\Ir. May asked you that whoever gave in the call knew
whose truck it was, that it was a Bristo truck, and you made
the answer that was the information th t the dispatcher gave
you. You don't know that of your o-,. knowledge, do you?
A. No, I dicln 't see the truck leave t ere.
Mr. ··wmiams: I think that evidencl should be stricken
out. That is as much hearsay as the s atement Your Honor
has excluded~
The Court: Uµon objection the Co rt will rule that out.
You may disregard that part of his te. timony, gentlemen of
the jury.
·

By the Court:
Q. You said you detected the odor of alcohol. Did you detect it on any particular person¥
.A.. The two were there together; Mr .-what is the lady's
name?
Mr. Willi::tms: Brauer.

A. (continued) Mrs. Brauer and th~ gentleman with her.
Q. You couldn't tell on wliich one was the odor
page , 73 ~ of alcohol!
A. No, sir.
RE-CROSS EXA.l\HNA ION.

Bv Mr. :M:av:
·'Q. Did I ·understand you to say you etected it on each of
thern or couldn't tell whether it was on both of them or just
one of them ·t
A. That i8 rig·ht.
Q. You couldn't tell whether it was o both of them or one
of tbP.m?
.A. No, sir.
·witness stood aside.
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DR. H. PAGE MAUCK,

a witness introduced in behalf of the plaintiff, being first duly .swom, testified a.s follows :

DIRECT EXAMINATION.
By l\fr. ·williams:
Q. You are Dr. H. Page Mauck!
A. I am, sir.
Q. Doctor, won't you kindly give us somewhat the history~
of your medical education?
A. I graduated here at the Medical College of Virginia in
1913; fo11owing that I was interne at ,J ohnston-\Villis Hospital for a hont fifteen months; leaving there, I went to Baltimore where I was resident at the Crippled Children's Hospital for almost a year and then resident at ,Johns Hopkins
Hospital in Baltimore for almost three years; I went to New
York and had service at the Ruptured & Crippled Hospital
there for almost a year, and then came back and went in the
army during· the war and was in hone and joint work duringthat time in the armv until 1919: then came back to Richmond
and started practising· my profession.
Q. You said bone and joint work. What is your medical
term for that t
page 75 ~
A. Orthopedic surgery.
Q. You have practised that branch of the profession ever since 1
A, Yes, sir.
Q. Now did you attend Mr. William Henry Brauer on February 22nd for an injury to himself and, if so, state where
that injury was?
A. YP.s, sir. Mr. Brauer was admitted to the JohnstonWillis Hospital on February 22nd and I was called
see
him there. He g-ave a history that he had been injured in an
automobile acrident and he had quite a severe injury of the
left arm and elbow. On admission to the hospital Mr. Brauer
was in considerable shock and I found he had a long cut across
his elbow.
Q. ·which elbow?
A. Left. which was bleeding freely. The bones about the
elbow. were badly shattered; in fact, the whole joint had
almo~t heen completely taken out. He was treated for shock.
Q. vYhat does that mean 1
A. A shock means surgical shock in which the patient develops a certain weakness, prostration, from anr. external
force or loss of blood. The patient was taken into the operat-

to
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ing room and the wound thoroug·hly ~eaned ou~ the fragments of shattered. bone tha were loose were repag·e 76 ~ moved, a.nd after thorough cl ansing the elbow was
sewed up-the musdes and skin were sewed up
and a splint was applied to the arm t~ hold it in a straight
po~ition. He was then given some fprther treatment for
shoek after he was returned to his roo~ and he remained in
the hospital under my care until March 7, 1937. During that
time l1ilS splint was removed and a ca t was applied to his
arm. Mr. Brauer has been under my care--was uuder my
,care for some months after his injury u through July, 1937,
and I have seen him on a number of occasions since that time
simply for observation and examinatiop.
Q. Has he got any permanent disability or deformity as a
res ult of that. injury!
A. Yes, sir, he has a very unstable elbow, quite wobbly,
and there is considerable deformity o! his elbow joint or
what is left of it.
Q. '-".."ill it ever remain thus?
A.. Yes, sir, I think it has reached th maximum degree of
improvement. I don't think he will ake any greater improvement than he has now.
Q. Being a butcher and needing two strong arms, would
you tell His Honor and the jury whetl er or not his injury
affects his ability to operate as fully as a man with two strong
arms?
A. I imagine it would, yes sir. I should think
page 77 ~ it would affect him consider bly.
Q. What is the amount of our bill?
A. $275.00.

I

,vitness stood aside.
page 78 ~

CHARLES H. LYO S,
a witness introduced in bel If of the plaintiff,
being first duly sworn, testified as fol .ows :

DIRECT EXAMINAT ON.
Bv Mr. Williams:
~Q. Mr. Lyons, please state to His Ho or and these gentlemen your name and ,vhere you live and our business.
A. Charles H. Lyons; I live at Tapp 1annock; heating and
plumbing business.

6Q
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Q. Were you in the car with Mr. and Mrs. Brauer on the
morning of Fe brnary 22, 1937, when he was hurt t
A. Yes, sir.
Q. Where had you gotten in the car?
A. Sir?
Q. Where had yon gotten in the cart
A. At his home.
Q. What was your position in the car; where did yon sit!
A. I was sitting on the right-hand :rear seat.
Q. Who was driving t
A. :Mrs. Brauer.
Q. And where was he sitting f
A. He was sitting on the left-hand side, rear, right behind
Mrs. Brauer.
page 79} Q. Behind Mrs. Brauer¥
A. Yes, sir.
Q. At the time of the actual collision wl1at were you doing?
A. I was asleep.
Q. ·when did you wake up?
A. I woke up when the crash occurred.
Q. The crash woke you up Y
A. Yes, sir.
Q. ·what did vou find when you woke upf
A. Mr. Brauer's arm was hurt and that was the first thing
-we tried to get him straight; we got llim out of the car.
Q. Then what else?
A. Two colored men drove up in an old Ford and I asked
them about taking i.fr. Brauer to Richmond to the hospital
and they said tl1ey couldn?t.
Q. Then what did you dof
A. This truck went on by ns after it hit us and went up
the road I would say about two blocks and this car came by
us and went up to the truck, turned around and came baci{
down to where we were.
Q. Did they identify themselves to yon in any way Y
A. No, sir, they didn't.
Q. What did they do about Mr. Brauer¥
A. They took Mr. Brauer and broug·ht him to Richmond to
the hospital.
page 80 r Q. And what did the truck do?
A. The driver of the truck got on the-I imagi nc
the driver of the truek-got on the running board of the
car and went up to the truck and got in the fa·uck and the
truck went on.
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Q. What did you nnd. Mrs. Brauer do~hen the truck started
on?
A. I went back to a fellow's house nd called the officers
and they said they would get an officer out as soon as they
could.
I
Q. Now when the truck actually started off did you pay
any attention to it 1
I
A. Yes, sir, I paid attention to the iay it ran.
Q. What did you do 1
I
A. "\Vell, the truck had been coming terough Tappahannoqk
right much and I had noticed the way ~he truck had a rattle
on the exhaust when they stepped on i~ real heavy, and when
he started off I noticed that and I told Mrs. Brauer it sounded
·
like Bristow 's-

l·

Mr. May: vVe object to that.
The Court: Objection sustained t
Brauer.

what he told M'rs.

Bv Mr. Williams :
· Q. When the driver of the truck we t up to the truck and
started to go on did either you or Mr . Brauer do anything
to attract his attention Y
page 81 ~ A. I holloaed at him two or three times, but
couldn't make him hear mel
Q. Now did you notice any marks tm the road from the
collision f
I
A. No place except where the car JJas struck.
Q. What kind of mark was it?
A. It looked like where the tire had blown out and the
rim hit the road-the wheel.
Q. What tire?
A. The left-hand front tire.
Q. Of your car?
A. Yes, sir.
Q. And the rim mark you saw 1
A. Yes, sir.
Q. In what?
A. On the concrete.
Q. And where was that with respect o the right-hand side
of the road going to Tappahannock 1
A. I will say that mark was about 5 !foot from the edge of
the concrete.
Q. That would be the right-hand edg going to Tappahannock?
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A. Yes, sir, right-hand side going to Tappahannock.
Q. Was any of your car on the dirt shoulder at that timef

A. Yes, sir.
Q. How much of it 1
A. The front wheel was about a foot from the
edge of the concrete, I would say, and the rear
wheel was off of the concrete over on the dirt.
Q. The rear wheel was just off the concrete t
A. Yes, sir.
Q. Now what is the approximate width of this car?
A. I would say around 6 foot; something· like that.
Q. About how long after this happened was it that this car
came up, passed you and went up towards the truck and came
back?
~. I will say ten minutes; something like that.

page 82

~

By the Court:
Q. How long was it between the crash and the time they a rrived at the scene of the accident before they went up to the
truck?
A. "Well, I couldn't get it exact because he went straight

upQ. I didn't ask you exactly; I asked you approximately.
A. I would say eight minutes; didn't take more than two
minutes to g·o up there and come back.
By Mr. Williams:
Q. How long did those colored people that yon flaggeddid you say you flagged them 7
A. Yes, sir, we stopped them.
Q. How long did they stay there when you were trying to
get them to take him to the city f .
page 83 ~ A. Not long. They just got out and talked to
me and got right jn and went on.
Q. And it was after that the other car carnet
A. Yes, sir.

CROSS EXAMINATION.
By Mr. May:
Q. Do you remember whether you reported that it was a
Bristow-in your telephone call that a Bristow truck was involved 1
A. I said it sounded like one of the Bristow trucks to me,
that I wasn't positive of it. They didn't give us-didn't tell
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us anything about· whose truck it was or anything. I just
went by the rattle of the exhaust of th truck.
Q. Did you tell them anything about yourself t
A. Tell about myself 7
Q. Yes.
A. No, sir. I told them where I was, that we were out at
the car where it happened.
Q. They supplied all the information you asked them for,
didn't they f
A. Well, the State cop came out there yes, sir.
.
Q. Before the State cop got there diq1 you ask any of the
people that came to the automobile anYj questions that they
didn't answer that they knei
page 84 ~ A. No, sir; I never asked ny that I didn't get
an answer for, but right at at time everything
was in a mix-up and the boy was in a liad fix and they just
took him in the car and went to the ho~pital. Wasn't anything said about the truck at that time,
Q. Do I understand you as expressin surprise here today
that they didn't tell you who they were?
A. No, sir.
Q. You don 'U
.
·
A. They didn't tell me anything at all ~bout who they were.
Q. Mr. Lyons, do you recognize the pfuture I show you as
lJeing a fair reproduction of the vicinitY\ of ~he collision f

Mr. ·wmiams: As I understand it, the~e has been no proof
that was taken at the scene of the collis~on.
The Court: He is trying to identify ii now.

A. That is just about where the accid nt happened, but I
can't say the way the car is sitting ther is exactQ. The picture doesn't pretend to sho -yes, it does show
one car.
A. Yes, sir, one right there.
Mr. May: This automobile has not ing to do with the
-case-this automobile in the picture.
~fr. Williams : Where did he say wa the point?
Bv Mr. Williams:
..
Q. Do you identify that to e the scene?
page 85 ~ A. The accident occurred I 1ould say right along
in here, but I wouldn't say w ere that car was.
Q. Right along in here (indicating) t
·
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A. Yes; might be a little down like here..
Q. That isn't where the car was?
.A.. I am talking a.bout this car here on the highway.

Mr. Williams : He says right here. If you want to make
a mark, that is about the point. I don't know what the pie;..
ture shows.
By Mr. May:
Q. That automobile in the picture lms nothing to do with
this case, has iU
A. No, sir. It is a little low place on the side of the road
where it occurred.
Q. A little low place on the side of the road is where it
oocurredf
.A. Yes, sir, right about there.
Mr. May ; I desire to file in evidence a certain photograph
which I ask the reporter to approximately mark.
Mr. Williams: The plaintiff objects to the exhibit, not as
showing an extensive part of the roadway, but as attempting
to point out the scene of the happening in the picture because it doesn't show and there is nothing there
pag·e 86 ~ to show.
The Court: That is the only part that is material or relevant to this case, isn't iU
Mr. Williams : Yes.
l\fr. May: I should like to ask the witness some questions
about the picture. He says he recogpizes it as being a fair
reproduction.
The Court: I did not understand it so. Maybe I misunderstood him.
Mr. May: May I ask him againf
The Court: Yes, sir.
Mr. May: I want to ask him if that picture fairly represents the scene and conditions existing that night.

Q. Does this picture fairly represent the scene of the collision and the conditions existing that night, with the exception of darkness f
A. How about the weather!
.
Q. ,Vith the exception of rain; with those two exceptions
and the vehicles.
A. Yes, sir, it does. That is the road right there.
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Mr. May: I now offer in evidence a certain photogra·ph
which I asked the reporter to approxi ately mark.
Mr. Williams: I withdraw the obj ction.
Note: Filed and marked Defendant' Exhibit
page 87 ~
,

"B".

Ex.hibit-See MS.

page 88 ~ By Mr. l\fay:
·
Q. tN ow I am going to ask you to put an X mark
at the place the front of your automob · e came to a stop.
A. A bout where the car stopped af er the accident?
Q. Yes, sir.
The Cou~·t: The front of the car i which you were riding.
Mr. May: .Just put an X mark the e.
l\fr.· Williams: That is ah X. Why ot identify it.
The Court: Mark the next point Y

By Mr. May:
Q. How long was this mark that y u later found in the
hig·hway, approximately?
.Mr. Williams: I don't think he sai later found.
Mr. May: All right; then. He was asleep at the time; I
don't see how he found it then.
··

Q. Answer the question as I asked i , sir.
A. Well, I will say around 20 minute ; something like that.
Q. And how long was that mark?
A. Oh, about a foot or foot and a alf long·; ~omething
like thnt.
Q. You didn't see but one mark?
.A.. That is the only one I saw.
Q. And how far was tlmt rom the back end of
page 89 ~ the automobile?
A. The back end?
Q. Yes.
A. It was about-I _don't exactly lo ow the wheelbase of
the car.
Q. I am not interested in the wheelb. se of the car, sir. I
am asking how far the mark was from t 11e back left-hand tire
of your automobile after it came to a top.
·
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Mr. Williams: He hasn't said it was back from the lefthand tire wheel.
A. The front wheel was the one that was about-I said
about a foot and a half from the front wheel.
Q. You ·mean the mark was only a foot and a half from
where the front wheel had come to a stop t
A. That is where the rim had cut in the concrete, yes, sirmarked the concrete.
Q. And that was within a foot and a half of where your
automobile came to a complete stop?
A. Yes, sir.
Q. Did your car go any distance after the collision?
A. No, sir, not very far. I was asleep; I couldn't tell you
exactly on that, but the way it looked to me it didn't go very
far.
· Q. How many feet do you think?
A. It mig·ht have gone about 10 or 15 feet, I reckon; something like that.
pag·e 90 ~ Q. When your car had come to a rest part of it
was entirely off of the hard surface of the road,
wasn't it?
A. Yes, sir, when it stopped part of it was off the hard
surface of the road.
Q. How much of it was clean off on the side?
A. The front of it was about a foot off, the front wheel,
and the rear wheel was right off the edge of the concrete.
Q. So that the front right wheel was about a foot off¥
A. Yes, sir.
Q. So this mark you spoke of as seeing later-that mark
was within a foot and a half of where the automobile came
to a stop, wasn't iU
A. Yes, sir.
Q. Did you trail that front right wheel back in direction
on the shoulder of the highway?
A. No, sir, I didn't.
Q. What was the extent of the drinking that you had done
with Mr. Brauer and during the day Sunday and up until
the time'

Mr. Williams : It is no evidence he had done any drinkin_g
with Mr. Brauer during the day.
·
Mr. May: Counsel apparently overlooks the fact that I
have this witness on cross examination, sir, and am entitled
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. ·1eges w h"1ch I1e d oes noj t eI1Joy
· in
· exammmg
· ·
t o pr1v1
page 91 } him as his own witness.
The Court: That doesn't nswer his objection.
He makes the objection there is no evi ence he was present
with Mr. Brauer. There is no eviden, e about that so far .
.As to tbe amount of drinking he had done the question is
proper and may be answered.
By Mr. May:
Q. Answer the question, Mr. Lyons,
to the extent of the
drinking· that you had done that evenint;, ¥
A. That afternoon I drank some and \'that evening I didn't
drink any at all.
Q. ·what was the extent of your drin1·ng in the afternoon 1
A. I drank I will say three or four bottles of beer that
afternoon.
Q. What part was taken by Mr. and Mrs. Brauer in connection with fue drinking¥
A. Now I couldn't tell you that. I ridn 't see them take
any.
(J. Weren't they there?
A. No, sir, not when I got this bee ,. I wasn't at their
house when I got the beer.
I
Q. You weren't 1
A. No, sir.
I
Q. You weren't there at that timef
A. tNo, sir.
I
·
page 92 ~ Q. Do you know why it "las that both of you
gentlemen got in the back seat in order to ride
and left Mrs. Brauer alone in the front? Was there any special reason f
A. No, sir ; just got on the rear sea ; just one of those
thing·s that happen, that is all.
Q. Now after this collision took plac what was the order
in which you lady and gentlemen got o t of the automobile
and what part of the automobile did you get out of?
A. I g-ot out of the rear of the cur on he right-hand side.
Q. Did it have a door in the rear f
A. No, sir. It is a de luxe sedan, a two-door sedan.
(J. You would have to push tl1e seat orward Y
A. Push the seat up and open the do r.
Q. ~tho got out first 1
.A. Mrs. Brauer was out first.
Q. And who was the next out 7
A. ·well, Mr. Brauer was trying toge out of the left-hand
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door on his side when I got straightened up; he couldn't get
out that side, the door was mashed up so he couldn't get out.
So I helped him out on the other side.
Q. So you g·ot him out on the right side¥
A. Yes, sir.
Q. .And when these people came there in the automobile
were all of you out of the car Y
A. Yes, sir, standing on the ground.
page 93

~

Mr. ·wmiams: Which people 1 There were two
sets of people.

By Mr. May:
Q. Did you see this gen.tleman (indicating Mr. Bristow) °l
Do you recognize him?
A. Yes, sir.
Q. ·when be came up were all three of you out of the ca_rY
A. Yes, sir. I was twisting my handkerchief around Mr.
Bra.uP-r 's arm to keep him from bleeding so bad.
Q. And Mr. Brauer at that time was ouU
A. Yes, sir.
Q. And that had been how many minutes after the collision
took place!
A. About ten minutes, I should say.
Q. ·v..,r P.11, before this gentleman got there had Mr. Brauer
· gotten out on the ground and felt faint and you and Mrs.
Brauer put him back in the automobile and he had gotten
out a second time! Had that occurred f
A. No, sir, not as I know of.
Q. Do you recall l\fr. Brauer feeling faint after he got out
of tlie car the first time and anybody there having to put
him back in the automobile in which he was riding¥
A. No, sir.
Q. After he got out of the. automobile the first time, Mr.
Lyons, did he ever get back in the car that he was
page 94 ~ in before he left for the hospital f
A. No, sir.

RE-DIRECT EXAMINATION.
Bv Mr. Williams :
·Q. Mr. Lyons, when these colored people came up there
who went to talk with them?
A. I asked them to take him to Richmond.
Q. Did you walk up to their car Y
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A. Yes, sir, walked up to the side o the car and then the
iwo fellows got out and looked at him and then got back in
the car and went on.
Q. They looked at whom?
A. l\ir. Brauer.
·
Q. Where was he then?
I
A. He was standing rig.ht there by the rear fender on the
right-lumd side of the car.
Q. The rear fender on the right-handl side of his car?
A. Yes, sir.
~
Q. Now this picture that has the X do you know which
way thi8 picture looks 1
·
A. That is looking towards Tappah nock .
t

J

.Mr. Williams: Do you know whet,er that is true, Mr.
May7
Mr. May: That is right.
Mr. Williams: This is loqking towards Tappapage 95 }, bannock. There is nothing here to indicate it at
all.
Q. I refer to Exhibit "B''. You say it is looking towards
Tappahannock Y
A. Yes, sir.
I
Q. Now can you ·put an X mark-you .put an X mark about
where the scene occurred-I mean wnere the collision occurred.
A. That is where the car stopped at.
Q. What car stopped at the X?
A. Mr. Brauer's car.
Q. You say Mr. Brauer 's car stoppe
A. Yes, sir.
Q. "\Vhere did the truck stop?
A. The truck was up beyond the pi ture; you can't see
that.
Q. In other ,vords, the point the tru k stopped is farther
towards Richmond than the picture s ows 1
A. Yes, sir.

Mr. v\Tilliams: I would like the g·ent emen of the jury to
see that X mark (handing· picture to j, ry).
I

Q. I believe you stated a moment ato there was a little
sink or something.
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.A.. A little sink in there.
Q. About where it happened?
page 96 ~ A. Yes, sir.
Q. And is that about where you put that X
mark?
A. Yes.
Q. Do you know whose car that is up there in that picture?
A. No, sir, I don't know.
A Juror: He said that is where his car stopped (indicating)¥
.
Mr. Williams: Yes, sir, that is correct.

By a Juror:
Q. This is a curve in the bac}{ground of this picture t
A. Yes, sir, way down; a right good ways below that.
Bv Mr. Williams:
·Q. That curve is towards Tappahannock Y
A. Yes, sir.
II

By a tTuror:
Q. Is there a hill there Y
A. It is just a little dip in there where that X is.
Q. Did you see the truck before it came over the brow of
the hill?
.A. No, sir, I didn't.
Mr. Williams: He was asleep at the time.

By Mr. Williams:
.
Q. The juror asked you if there was a hill back of that
curve thereThe Juror:

No; ahead of it.

page 97 ~ By Mr. Williams:
.
Q. Was there a hill on either side of the X1
.A. Back in yonder is the only hill I· know of there.
Q. How far is that from the accident?
A. I would say a mile and a half.
Q. .And that was the only hill Y
A. That is the only hill I know of.
Q. How much of a straightaway is there Y
A. Well, it is a mile there straightaway.
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Q. Could you state how far up this w y the truck stopped!
A. Two blocks ; I will put it two ci . blocks back of our

car.
.
Q. And that isn't shown on this pi~ret
A .. No, sir, that doesn't show up quit far enough.
Q. How far would you say it is from that X to this point
that is shown in the picture!
A. I couldn't say. I am not much n 'judging distances
on pictures.
Q. You know those blocks of concrete how wide they are 7
A. No, sir, I don't.
Q. You don't know what their width 7
A. No, sir.

By a .Juror:
Q. I would like to know when the ca following-I think
l\fr. Bristow 's car-which was heading towards Richmond,
when he passed you the first time was that aft~r
page 98 ~ the colored man's car had been there and you talked
to them?
.
A. Yes, they were there when he cam by.
Q. They were there when he came by
A. Yes, and he went up to the truck and came back and
they were pulling off.
Q. They were there before he passed you the first time 7
A. Yes, sir.
RE-CROSS EXAMINA.T ON~
By Mr. May~
.
Q. .A.re any of those people in that ar here today that
you know of?
A. What?
Q. 'fhose colored people T
A. No. sir. I don't even know them.
Q. In 'Exhibit "B" do you recognize e tire mark that I
point 1<' as figuring in this collision 1
A. ·No, sir.

Mr. Williams: I object to that. There is no evidence there
is a tire mark in that picture.
The Court: He asked him if he reco zed that mark.
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Q. Do yon recognize the mark I point to as having any
bearing· on this case 1
page 99 ~ A. No, sir.
Mr. Williams : If Your Honor please, there is no evidence
there is a tire mark on that picture.
The Court: The picture speaks for itself.

By Mr. May:
Q. Do you recognize what I point to as having any beari11g on this case t
A. No, sir.
Q. Now do you recognize this picture that I now show yon¥
A. Yes, sir, I recognize that service station there and the
bottom down there.
Mr. May:

I ask that this be filed

and appropriately

marked. ·
Note: Filed and marked Defendant's Exhibit "C''.
page 100 ~

Exhibit-See :MS.

page 101 ~ By Mr. May:
Q. Now on the Defendant's Exhibit "C" do
you see anything there to show where the truck came to a
stop!
A. I would say the truck stopped up here about opposite
this service station.
·
Q. vVon 't you put an .x mark there T
The Court: Put a Y there.
Mr. May: This is a different picture.
The Court: I think you had better use different letters.

By Mr. May:
Q. ·wm you put a
A. Yes.

y

there?

By Mr. Williams:
Q. This is looking towards Richmond?
A. Yes. This picture is looking· towards Tappahannock
and that is where the truck stopped coming towards Richmond.
0
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Charles H. Lyon .
Mr. Williams: I can't orient mysel .
Mr. May: I think it would be well f r you to do that.
Mr. Williams: If yon say the pictu e is looking towards
Richmond or Tappahannock, that wou id simplify it.
Mr. May : It is looking towards T pahannock.
Mr. Williams: Now I am oriented.
page 102

~

By Mr. May:
Q. I hand yon another ph tograph and ask you
whether you recognize that as fairly epresenting the automobile in which yon were riding after e collision f
A. Yes, sir.

Mr. May: I ask that the reporter a :propriately mark the
exhibit.
Note: Filed and marked Defendant s Exhibit '' D ''.
pag·e 103 ~

Exhibit-See MS.

page 104 ~ By Mr. May:
Q. Mr. Lyons, I hand yo another photograph
and ask you whether yon know what hat represents Y
A. Yes, sir.
Q. W'hat is that?
A. That is Bristow's tractor and h~ iler.
Q. Involved in this accident?
A. Yes, sir.

Mr. May: I ask that the reporter ap ropriately mark this
exhibit.
Note: Filed and marked Defendant

Exhibit "E".

Witness stood aside.
page 105 ~

page 106 ~

Exhibit-See MS.

M:r. ·wnliams: I would like at this pointcould we take a stipulation n this truck as to its
dimensions, etc. f
Mr. May: Yes.
Mr. Wi11iams: If Your Honor please, I would like to take
a stipulation on certain facts.
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H. lJtl. Brauer.. .

It is stipulated that the truck ,and ,trailer involved in this
collisioit overall is 33 feet 10 inches long; the tractor is 85
in.ches wide, the trailer or the rear part of the combination
being 90. inches wide and 10 feet high.

..

.

Note: At this point the court recessed until 2 :15 o'clock
P. M., at which time the trial of the case was resumed.
page 107

~

H. M. BRAUER,
a witness introduced in behalf oi the plaintiff, being first duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. 'Williams:
- Q. Mr. Brauer, what are your initials t

A.H.M.

.

Q. Are you the father of William Henry?

A. Yes, sir.
·
·
Q. Do you remember the Sunday preceding the Monday
morning that this collision occurred T
·· ·
·
· A. Yes, sir.
Q. Were yo1,1 with the family-Mrs. Brauer, his wife, and
yourself in the evening T
A. Yes, sir.
Q. Can you say whether or not at any time Mrs. Brauer
took anything to drink?
A. No, sir, I didn't see her take anything at all.
Q. Have you noticed any difference in his abilitv to do his
"
work since he has been hurU
A. Yes, sir.
Q. Do you know the difference; what it is t
A. Yes, sir; he can't lift good with it and can't
page 108 ~ hold anything good with his hand.
Witness stood aside.
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page 109 }

F .. C. MITCHEL ,
a witness introduced in b half of the plaintiff,
being first duly sworn, testified as foll .ws:

By Mr. Williams:
Q. Mr. Mitchell, what are your inif sf
A. F. C.
Q. Where do you live f.
A. Tappahannock.
Q. What is your business down ther Y
A. .At. this time Coleman Advertisin; Company. That is
what I do at this time.
Q. What was the work you were doi g in February, 1937 Y
A. I was owner of the De Luxe Foo Market; proprietor.
Q. Do you know this young. man h,re: William Henry
Brauer!
A. Yes:, sir.
Q. Did he! work for you at that time f
A. Yes, sir.
Q. Ilow long h.ad he been working· fo you 7
A .•Just about two years; lacking a month of being two

. :ve,rs.

• (.J. He stated that he was going on d wn to Tappahannock

to attend to fixing his meats around

t

around that time. Was t
page 110 ~ tomary for him so to do o
A. Yes, sir.
Q. How long had you known him?
A. I had known him from the time h
me up until this time.
Q. Do you know whether he was a b
A. Yes, sir.

o'clock or be there
t at that time cus- ·
Monday mornings 7
started to work for
y· of steady habits?

CROSS EXt\MINATI N.

By Mr. May:
Q. He would start to work at what ti e Monday morning?
A. Well, we usually opened the sto e about 7 :30 every

morning.
.
Q. Was he supposed to get to work b fore 71
·
A. Yes, sir, whenever he wanted to ; i he wan:ted to do it.
Q. Wh~t time did he get off?
A. vVell, we didn't have any particul r time to get off at
night.
Q. Would you work until night?
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S. S. Newbill.
A.
Q.
then
A.

Yes, sir.. Sometimes we would stay open late at nights.
Can you use a man very well that is up all night and
stays up all the next day? ·
Well, that is up to the man as to what he wants to do.

Witness stood aside.
page 111 ~

S. S. NEWBILL,
·
a witness introduced in behalf of the plaintiff, being first duly sworn, testified as follows :
DIRECT EXAMINATION.

By Mr. Williams:
Q. What are your initials, Mr. Newbill °l

A. S. S.
Q. Where do you livef
A. Tappahannock.
Q. What is your office clown there?
A. Sheriff of Essex County.
Q. Do you know "William Henry Brauer, this young man
hereY
A. Yes, sir.
Q. How long prior to February 22nd, the day he was injured, had you known him?
A. About two years, I think, Mr. Williams; something like
that.
Q. Conld you say whether or not during that time you had
occasion to observe him and see him often Y
A. I saw him practically every clay.
Q. Could you sta tc to His Honor and the jury whether or
not he was a boy of steady habits?
Mr. May: Just one minute. I object to the
page 112 ~ witness' general habits as having no bearing upon
the issues in this case.
Mr. Williams: If Your Honor please, in response to the
statement of counsel that there was some drinking here as
affecting this boy I think it is evidence.
'l"{he Court : It is too remote on that question.
Bv Mr. Williams:
.CJ. Can you state whether you knew his reputation for
truth and veracity in the community in which he worked and
lived!
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8. S. N ewb-ill.
.A. I never heard it questioned.
::M:r. May: ,Just a minute. If Your B;onor pleasa. we move
that answer be stricken out on the g~,und that it is immaterial to the issues in this case. We ~ven't put anyone on
t.he stand to testify that they wouldn't bf!ieve him under oath.
'rhe Court: No, sir, but you have attempted to impeach
him in other ways by cross examinatibn, going into a contradiction of matters stated by him, aid when you attempt
in any of the three ways to impeach a itness, then evidence
of his reputation for truth and verac~· y becomes pertinent
and proper.
Mr. May: I reserye the exception to Your
page 113 ~ Honor's ruling.
The Court: Mr. N ewbiU, when he asked you
whether you knew it that question caJ be answered yes or
no.
The Witness: I never heard it quest oned.
The Court: He didn't ask you what ilt was. He asked yon
if you knew it.
I
The Witness : Good, so far as I
~rbe Court:. He didn't ask you what i was. Don't you understand the question Y
The Witness : I can't say I do.
·
The Court: The proper way to pr ve. or bring out this
matter is for the witness to state first w~ther
or not he knows
I
it; then he may state upon another q estion whether it is
good or bad. Now he asked you do ou know it. If you
know it, say yes; if not, say no.
The Witness: Do I lmowThe Court: Do you know what his r putation is?
The ·witness: Yes, sir, I think so.

knI.

By Mr. Williams:
Q. Would you state to His Honor an the jury whether it
is good, bad or indifferent T
A. Good, sir.
"\Vitness stood aside.
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page 114 )·

MRS. KATHERINE BRAUER,
being recalled to the stand, testified as follows:

•

DIRECT EXAMINATION .

By l\I r. ,vmiams :
Q. Mrs. Brauer, after this collision happened where did
Mr. Brauer go or what did he doY
A. He got out of the car.
Q. Got ont of the car f
A. Yes, sir.
Q. Could you state what he did after thaU
A. ·well, he felt fainty and he told me-

Mr. May: If Your Honor please, it h, our understanding
that this witness testified fully on that point and before she
is permitted to te~tify ag·ain we should like to vouch the record as to whether she did in fact cover this point because the
point, as Your Honor readily sees in view of the witness
Lyon"' testimony, is of the utmost consequence and materiality.
The Court: The record is not evidence in this case, or
rather the stenographer's transcript.
Mr. May: If she has covered that point, sir,
pag·J 115 ~ I submit she should not be permitted to testify
concerning it again and I do say she has testified.
The Court: The Court does not recall that she testified as
to the sequence of events and in view of what happened after
her examination I think it is material or it is proper to let
her testify as to the sequence of events.
:Mr. :May: I don't mean to be persistent, sir, but I do mean
to say it is our understanding this witness has testified to
the sequence of events.
The Court: If you will admit what that sequence was and
counsel agrees with you, it will be all right.
M:r. May: I could say what I understood it to be, sir, but
I wouldn't like to ask Your Honor to accept that because I
know my recollection is very faulty.
'rhe Court: If Counsel disagree, I will let the witness give
her statement.
Mr. May: You mean Your Honor will not hear the court
reporter's notes on this?
The Court: That is not evidence.

I
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.Mrs. Katherine Bratt r.

Mr. May: I respectfully eserve the point, sir,
page 116 } because I understand tl1at is the only way we have
of determining whether a ertain fact has been
·
·
discussed or not.
Mr. \Villiams: "\\Till the Court allow me to make a state·ment? Counsel examined this witness only as to-did not
ask her one question as to that particular feature. I didn't
know anything about it myself and it ditln't come up until he
presented this picture and asked this yrng man for the fir~t
time in the case and she had already t stifled. That is my
recullection and I vouch it.
The Court: The Court's recollectio is that she did not
go into the sequence of events. It is roper now to allow
her to review the sequence.
Mr. May: VY e· note the exception o the ruling of the
Court.
By M: r. W'illiams :
Q. You started to make an answer. Iou said he left faint
and what? What happened?
A. He laid clown on the front seat.
Q. Then what happened?
A. And after he laid clown on the, fro t seat that was when
the colored people were there.
page 117 ~ Q. .And when did he get pp?
A. He got up just before Mr.-the car that
took him to the hospital drove up.
Q. Mr.· who?
A. I say just before the car drove up that took him to the
hospital.
Q. Did you notice whether or not at a y time he attempted
to g-et out of tile left-hand door?
A. Yes, he did try to get out of the 1 ft-hand door.
Q.
as that the first time he left it o the second time?
A. The first time he left what 1
Q. vYas that the first time he got out f the car he tried to
g·ct out of the left-hand door or the seco d time Y
A. He tried to get out of the left-ha d door and couldn't
get out and then he got out on the rig t-hand sidP.

,v

By Mr. May:
Q. Did you discuss this case with yo r husband's counsel
durinµ- the lunch houd
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•]. S..J,Vilki'll,son.
A. No, sir.
Q. Haven't had any conversation at all t
A. No, sir. I ¢lidn 't even see him during the lunch hour.
"\Vitness stood aside.

page 118 ~

J. S. WILKINSON,
a witness introdueed in behalf of the plaintiff,
being first duly sworn, testified as follows:
DIRECT EXAl\UNATION.
By Mr., ,vmiams:
Q. What are your initials, Mr. Wilkinson 4l
A. J. S.
Q. Whe1·e do you live!
A. Tappahannock.
Q. Do you know this young man William Henry Brauer!
A. Yes, sir.
Q. How long had you known him before he was hurt in
February, 19B7?
A. About two years, I would say.
Q. Do you know where he and his wife lived when he was
down at Tappahannock!
A. At my aunt's. That would be :Mrs. Wilkinson.
Q. Do you know his general reputation in that community
in which he lived at that time for two years for truth t
A. Yes, sir. Good, as far as I know.·

Mr. May : If Yonr Honor please, in order to maintain
the point I desire to make the same exception as to this witness' testimony on this point as was made to the
pag-e 11.H } other witnesses.
The Court: Same ruling: objection overruled.
Mr. l\fay: We note the exception.
By Mr. Williams:
Q. Could you tell to the jury and His Honor whether or not
it was good, bad or indifferent f
A. Good.
CROSS EXAMINATION.
By Mr. May:
Q. Did you know it had been called in question in this case,
sir'l
'

·

F.
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A. D~ what? , · _. . , . . ._
Q. Did you k{!OW tJ1at }}is ~eput_atiq
ness was. called into question in this cas f
A. No.
.
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Mr. W"illiams :· J object to the ques ion beca1,.1se it. is_not
releYant. The witness is nqt a participftnt in the case .. That
is a question of law I don't think he sEuld pass 011. {) , : . ·.
· Mr. May: I think if H had been d ·a:wn in :que:stio~. ~~d
J1~ heard it,_ he would have to explain by he made· the answer he did. . 1
•
,
~l)e Court:'.. ·Objection sustained.
l\ilr. May: ·we reserve the point.
!

Witness stood aside.· ·
page 120 ~ :Mr. Williams : The, plaiptiff rests.
.
.
.
l\fr. May: If Your Honor please, there are
some·1 fe;:i,turcs of. this: µiatte;1i· ,':'e: desir~. to ta~e up with. the
Opu,rt that it would be proper, I think, for the jury to re,
.
I'_
tire.
. . .
.
N~t~.: The jur~. ~ctir~d fro~ the ~o~rtr~Q~. .

Mr. l\fa;: :M~~ it ~l~a~e Y~~r H~no ·, at this time th~ de-.
fendant desire·s to move the ·Court to strike out all- ·of the
evidence that- has been introchmed on ehalf of" the plaintiff
on the sole ground that there is no e ence of- a probative
nuture touching the primary negligen, e of. the- defe1idant.
I desire to address myself but a momeni·to that, but I trust a.t
tlw sume time substantially so.·
·
· ·
· There were three passengers in th plaintiff's car and
it i~ from their tP.stimony that we ~uh it the Court will de'T
termine. the question now presented. Mr. Lyons was asleep
and I ·do -not think can fairly be said t have testified to any
point having a material bearing upon t e is~m~ and for that
reason I shall not refer to- his testimo y _any further. The
effect of th(l wife of the plaintiff and he fair effect of her
testimony and nonP. ·other is that the car she· was driving
wa;:; on .its proper side ·of the- highwa ·arid the tmck was
on it!; proper side of the highway. We ubmit that from that
statement the inference "Of ne,gligence d es not fairly appear,
and tlrnt leaves only the plaintiff hi self. The effect of
·
the testlmony of the plai tiff himself is tJ1at
page 121 ~ his car was on its correct ide of the highway,
that the truck some SP.veral hundred yards away
or sorrH; hundred feet, I forget which, b 1 t some distance, was
in the center of the highway and at th1 time of the collision
he does not profess to say where it is a all. In other words,
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when asked specifically whether it was on one side or the
otber,.he said tliat his testimony was in the nature of a guess
.
on that feature.
We submit that the outline I have tried to give of the
te~timony has been fairly stated and if it has no greater effeet t11an we have referred to, it is not sufficient to go to the
jury upon the question of primary neglig·ence of the defendant.
M.r. vYillhuns: If Your Honor please, for the plaintiff we
have this situation. Mrs. Brauer testified absolutely that
she wa.3 driving on her side of the road, that the truck was
coming up in the center of the road and that he proceeded
to draw to his side and she passed the front and the front
waB on his side of the road, for she passed it; that she had
drawn close to the edge of the concrete and there she was
watching the side of her road as she went on clown t~e road
and the crash occurred. M:r. LyonB' testimony is substantial
in that the front left wheel of the De Soto was blown out
and the rim was.on the ground and there was this rim mark
· · just a foot and a half from the left front wheel
page 1.:22 } and the rig;ht front wheel and the right hind
wheel were fully off the concrete. That was eviden'J<~ substantial as to the mark at the time and the absolute statP.mont of fact is that she could not have been looking at the truck. If the truck had appeared to have been on
her side. her duty was then to stop, but as she was watching
he1.· side of the road she assumed he had gotten to his side
of the road because it was night and the lights of his car
would require her always to look at her side of the road, for
that is the on\y way she could see her side of the road; mind
you, only an 18 foot strip. Her car was 6 feet wide and if
she was on the edge, that left 3 feet to the center. This truck
was 71/z feet wide and if it was at its edge; that is, the front
of the truck, the rear of the truck was what you call in a
jack-knife position, which was yet impinging on her road,
which cau$ed tbe collision.: There is no trouble about the
te~timony and the contention- to be made from that. She
said she was ·on·her side of the ·road absolutely beyond question of doubt.
·
Mr. May: We have nothing further to say tipon the motion.
"'
The Court : The motion is overruled.
Mr. May : We respectfully reserve the point.
Note: The jury returned into the courtroom.

F. A. 'Bristow, et als., v~ William.
page 123 }

OSBORNE BRIST W,
.a witnP..~ introduced in be alf of the defendant,
being- first duly sworn, testified as foll ws:

By· Mr.. May:
Q. You are Mr. Osborne Bristow!
A. Yes, sir.
Q. I believe you .are local manager or Bristow Brothers,
are you not f
.A. That is right.
Q. W'ho was the driver of this truck · question!
..A. Harvie Lumpkin.
Q. How long had he been working fo you!
A. Seven years up to the tune of the accident.
Q. Did he continue with you after tl accident!
A. Y.es, sir,.
Q. To what time?
A. Up until about twelve months ag .
Q. ,vhere is he now?
A. He is dead.
Q. ·when did he diet
.A. Well, it was four weeks
1rday that he was
buried.
.
Q. His death had no connection wit this accidenU
.A. No. sir. He died wit pneumonia.
paga 124 } Q. ··wher(l had he been and what was the object of his trip when this ,~lccident occurred f
A. He was on his way from Bundick's ·wharf to Richmond,
Va.
Q. ,vnat was he doing? Hauling anything?
.
A. He was hauling; had a load. In ther words, on duty.
Q. ·was anybody on the truck with ·mt
A. No, sh.
Q. Had you been to Bundick 's in con ection with the loading-1
A. Yes, sir.
Q. And when had you returned home?
A. I don't understand.
Q. Did you return ahead of or behind the_truckt
A. I returned ahead of the truck.
Q. w· ere you at or near the scene of he collision?
A. I was almost immediately behind he trailer when the
a~cidcnt happ(med.

1
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. Q. How did it come that you went back to that scene after
havinµ: .con:ie to the _City__Qf Richmond?
.
A. Well~ i_t_ w~~ ~ bunc)i of 1J.S at_Bµndick's W!i~rf and I
cume to Richmond and got here lots ahead of them and it is
inore or less a custom an.d. rul~. to f:W~ Jf., th~y are in bcfor~
~. quit anµ J ~-rpve out until I met the last one and followed
th,1 last one in.
Q. )V4o.
wf tii you t
page 125 ~ A .. Mt•. Hen~y Cla-r~. ,
:·; ·.
_ . . ..
,.
..
Q. When yon arrived at the truck of Mr. Lumpkin what did you then do?
.:
.
.
A. I turned around and headed back behind him. · ·
Q. Did you main~ain a uniform distance
suhstanfiuliy
that on the wav back to Richmond?
. A. Yes, stay.ed behind him approximately 45 to 50 yards
all the time.
.
.
..
"
. Q. Where were you in connection with the truck when this
accident occurred?
A. I was about 45 to 50·yarcls dir-ectly behind the trailer.
Q. \Vliat was the speed of the truck!
A. 35 miles an hour .
.Q. Did yon see prior to the collision the automobile that
was involved in iU
A. Yes, sir..
Q. ilow far was it from yo1n· truck wh~n yon first saw it t
· A .. I would say approximately I saw it at least half a mile
before it met the. truck.
Q. Did yon follow the course of iU
A. Naturally; yes, sir.
. .4 .
Q. Are you ·in position--to·. state its approximate rate of
speed at the time of the collision Y A. I would say riding in a car and one approaching yon he
was running at least -65 miles an hour.
page 126 } Q. Now I want you to state to- tlle -Court and
jury in your own words just how this accident
occurred.
· A. "\Vell, the ·car was proceeding east and the truck and
trailer proceeding- west and both was driving g·ood to the
rig·ht ·until they passed; the headli~·hts passed· and as -the
head1ig;hts -passed the car just whipped right-back in the- c·cnter·of the -road ·and caught right at the tip end of the trailer
-the rear of the trailer.
·
·
Q. What part' of the automobile hit the rear of the trailer ·i
A. Right in the front left front fender.

,vent

or
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Q. I show you a picture which has b en identified as your
equipment in here and I am going to as you to put the figure
''A'' on Exllibit "E'' at the farthest p int forward on your
truck that showed any evidence of being been struck. Just
take the pen there and put the letter '' '' there.

Note : Witness does so.
Q. Did it show any evidence of injur. from the letter" A"
forward to anv extent?
A. No, sir, iiothing at all.
Q. What damag·e did it do from th time it first struck
until it cleared f
A. I didn't get that.
• Q. What damag·e to your equipment was done?
A. Verv little.
page 127 ~
Q. What was the course t~at you and the truck
and the automobile took unt 1 you came to a rest 7
A. Well, the tmck almost stopped i stantlyQ. State how far it went.
Mr. W"illiams: Let him finish his a wer .

.A. Naturally, when the car caught th trailer it looked like
it was coming into me and I pulled as f1nr over on the shoulder as l could and come to a stand-stil and when I started
off ag·ain I was right up in-very clo e to the trailer. I
pnllP.d up along· the side of the trailer and the driver was
standing on the running· board, had topped to see what
was wrong· and was standin:~ on the r nning board.
Q. I want you to answer just specifi ally the questions I
ask you. Approximately how man·y fee did your truck proceed before it came to a stop after the c llision?
.A. Oh, possibly 15 feet.
Q. And how many feet did the auto obile travel until it
came to a stop, approximately?
A. Oh, it went a g·ood hundred yards fter the accident before it stopped.

Q. Did it hit you f
A. No, it didn't.
Q. Or come anywhere near l1itting y u f

page 128 }

A. It was rig·ht close to Je, but didn't hit.
Q. As it passed you was ny part of it on its
left side of the road¥
·

A. He was over to the left, yes, sir ; fr enough over to the
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left that I got off on the shoulder to keep him from hitting
me.

Q. ,vhcn that car passed you were you able to tell whether
a man or woman was operating iU
A. Yes, si.r.
Q. Which was operating itA. A man.
Q. At the driver's wheel?
A. A man driving.
Q. Did the truck pull off ag·ain after it came to a stop and,
if so, what did it do?
A. It came to a stop and the driver was standing on the
running board and I told him to pull the truck off the road
and he got back in and pulled up beyond a cross road that is·
in the highway just above where the accident occurred.
l\fr. W'illiams: I object to the conversation between them.
The Court : Objection sustained to the conversation.

By Mr. :May:
Q. Now on Exhibit "B" I want you to put the
page 129 ~ letter "G" where the automobile came to a rest;
that is, the head of it, where it stopped.

Mr. Williams: Now, if Your Honor please, these pictures
while there has been some identification of some location,
they haven't been proven when they were taken, nor the circumstances under which they were taken, and I don't think
the pictures are proper evidence and I ask they be c~xpunged
from the record because they haven't been properly identified.
The Court : Motion overruled.
Mr. Williams: Exception.

By Mr. May~
Q. ,Just write the letter ''G" at where the automobile came
to a stop if that picture gives sufficient space to where the
truck came to a stop the first time-put the letter ''H"-do
you want the other· picture?
A. The other picture would give me exactly where it was.
Q. I want the first stop you made. You spoke of two stops.
A. Where the truck stopped the first time?
Q. Yes.
. _, :.
Note: Witness indicates.
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Q. And put the letter '. 'J'' where

stopped the second

time.

Note: 'Witness does so.
Q. When your truck cam to a stop a second
page 130 } time did you go to it?
I
A. I just followed him when he pulled up and
turned around right back of him.
Q. What became of the driver when you turned around!
A. He come with me and we went do
to where the car
stopped.
Q. ,v110 went on back to where the ca stopped Y
A. The driver and Mr. Clark and my. elf.
Q. "\Vhen you got there had all of the people ~n the car
gotten out~
A. No, sir.
Q. What occurred with reference to gietting out of the automobile after you got down there f
A. vVell, the two-the lady and the g·entleman with her
were helping Mr. Brauer out of the car hen we drove up..
Q. Which door ".,.ere they helping hi out of?
A. The left side of the car, the left d or.
Q. Did the door seem to open a1I rig U
A. Yes, sir.
Q. Normally?
A. Yes, sir.

I

1

Mr. Williams: I object to that as lea
The Court: Objection overruled.

By Mr. May:
Q. Did you see them having any tro ble at all with the
door?
A. No, sir. The door was open when got there.
Q. Do you know who was b ing pulled out?
.
page 131 ~ A. l\fr. Brauer was bein taken from under
the wheel.
·
Q. Did you look in that automobile t any time to determine whether there were blood marks in it?
A. Yes, sir.
Q. What blood marks did you find in he back?
A. None whatsoever.
Q. Did you look closely there?
A. Yes, sir, with a flashlight.
Q. Did you look over the front part?
A. Yes, sir.
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Q. 1.Vere you able to find any blood ma.rks in the front T
A. Yes, sir.
Q. ·where were they t
A. On thP. door, armrest and the end of the cushion on the
driver's side.
·
Q. Does picture Exhibit '' .A'' fairly represent the blood
marks you have referred to!
A. Yes, sir.
Q. Was there any effort made on tlle part of you or on tne
part of the truck driver to run from the scene of this collision t
A. No, sir.
Q. Did you talk freely to the parties wlio were in the automobile?
page 132 ~ A. .Yes, sir.
Q. How did the first conversation come about
that yon had when you got down to where the car was?
A. Well. Mr. Brauer was the first one; he asked me to
bring him to the hospital.
Q. Where were you when you talked to him ihen Y
A. I drove right up to the ear that had been wrecked and
he walked right to my side and asked me to bring him to the
hospital.
Q. And did yon actually do that f
A.. I told him I would do it right tllere, yes, sir.
Q. Were you able to detect the odor of any beverage on

himT
.l1.. Yes, sir.
Q. What did it smell on
A. Well, alcoholic drink.
Q. Did you at that time talk to 1\1:rs. Brauerf
A.. Well, they were all standin~ around tlie car. I didn't
talk to her right close to her at that time.
,Q. 1Vell, did you talk close enough to her at any time to
detect the odor of any beverage on her?
A. Yes, sir. later on I dicl.
Q. ·Where did you talk to her later on T
.A. In my automobile.
Q. In your automobile?
A. Yes, sir.
page 133 ~ Q. Whereabouts f
A. Here in town after we got to town. I had
come back-from tl1e hospital.
Q. Was she in the automobile with you'!
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A. It took her and Mr. Lvons from 7 hand Hull to Johnston-Willis Hospital.
··
Q. Did you detect the odor of bever ge on her then?
A. Yes, sir.
Q. What did it smell of?
A. About the same; alcoholic drink.
Q. Did you get close to Mr. Lyons f
A .. Close enough to smell it, yes, sir.
Q. To smell what?
A. Alcohol on his breath.
1
Q. Now when you were on your
back to the hospital
with IV~r. B1:au~r wa~ anything said abo t the particular day?
A .. -Yes, sn·, it was.
Q. What was said?
I
A. That he bad been to a birthday pa~·ty.
Q. Did he say anything· else except hJving been to a birt~clay party?
1
A. Yes ;-been on a big time with ab rthday party here in
Richmond.
Q. Did he say anything further except it was a big time?
A. That is all; just said a big time partv.
page 134 ~ Q. A big time party?
..
A. Yes.

wayi,

By Mr. ·wmiams :
Q. Now, Mr. Bristow, you sa"i.d you w re how close to your
truck all the way in to Richmond 1
A. Not all the wav in to Richmond.
Q. In to that particular point.
A. Driving approximately 45 to 50 Y< rclA behind him.
Q. Now wore- you traveling- on the r ghU
A. Yes, E-ir.
Q. And was lw traveling on his right
A. Yes. sir.
Q. He had his front lights on-could
A. Yes, sir.
Q. Now what time did you leave Bu dick's Wharf?
A. 10 o'clock.
Q. 10 A. l\L?
A. 10 P. :M.
Q. Yes, lO P. l\L How far is Bundi k's from here?
A. About 72 miles.
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Q You said you came on in to Richmond Y
A. That is right.
Q. What time did you go back again Y
A. I left, g·oing back out, about 1 o'clock.
page 135 ~
Q. Where did you pick up 'the truck Y
A. Dugg·an 's Inn; met him on ihe hill at Duggan's Inn.
Q. How far is that down the road?
A. About a mile and a half from the scene of the accident.
Q. ·what time was that¥
A . .Approximately l :30.
Q. Now what was the condition of the weather?
A. Very cold and cloudy.
Q. How fast were you driving?
A. About 35.
Q. And how fast was the truck driving?
A. He was rolling a bout the same speed.
Q. I thought you said he was going 30 to 35.
A. I said ?.5.
Q. You did say 351
A. Yes, sir.
Q. Now how far were you from the scene of the collision
when you first notieed this automobile from Richmond~oming· from Uichmond?
A. When I first saw the approaching car?
Q. Yes.
A. Approximately half a mile, up over top of a grade.
Q. You were half a mile from the scene of the collision
when yon first saw it?
A. No. ·when I saw the approaching car compago 136 ~ ing I was about half a mile from it.
Q. I askecl you how far from the scene of the
collision were you when ·you first saw the approaching car?
A. Oh, approximately three-quarters· of a mile.
Q. How far was the truck at that time from the scene of
the collision?
A.. A verv little bit closer. I was a little behind him. 50
yards closei· or 45 yards.
·
Q. It was the dead of night, wasn't it; darkf
A. It wa~m 't extremely dark, no, sir.
Q. Vv asn 't it a dark, cloudy night due to the recent storm
we had just had·?
A. No. it wns right clear at the time of the accident.
Q. You mean the stars had come out or the moon?
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.A. I don't know anything about the tars, hut the sky was
clear and it was clear.
Q. What made it bright if it was nig ttime and just previously had stormed and the stars weren t out 1
·
.A. I don't know about that.
Q. The moon wasn't out, was it!
A. No, the moon wasn't out.
Q.. Just explain to the jury how yo can look down the
roadway and judge an object to be th ee-quarters of a mile
away at 1 :30 in the morning with the ight just as has been
.
described here 1
page 137 ~ A. You can see headligh that far easily.
Q. You can judge that a· tance at nighU
A. You can judge it is an automobil , an approaching automobile.
Q. And you can judge that distance, t at it is three-quarters
of a mile?
A. I said approximately three-quarte s of a mile.
Q. Yon don't know that it was f
A. No. I didn't meai-mre the distance
Q. You don't know that it was that distance away?
A. That I don't know it was1
Q. I say you can't ~ay it was that cf stance?
A. Yes. I think I can safely say it w s that far.
Q. Now where was tlw automobile wl1 n you first judged its
speed to be 60 miles an hour?
A. I just could tell it was coming· do n the road, meeting
us faster than it should 11ave been meeti g us.
Q. WhP.re was it, how far was it awa from you when you
·
first judged it to be 60 miles an hour? I
A. Oh, approximately-I could tell ~t was running at a
terrific speed just before it got to the actor and trailer.
Q. You could judge that?
A. Yes.
Q. Now what time of day had your ruck driver gone to ·
work?
page 138} A. 6 P. M.
Q. 6 P. M.?
.A. That is right.
0. And where was he when he went t work; in Richmond
or Bundick's?
A. Richmond.
Q. .And drove the 72 miles down in w at. to Bundick's 7
A. Drove it down-the running time, you mean 1
Q. No, what did he drive down there
Bundick's Wharf?

t
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A.
Q.
A.
Q.
A.

The truck.
Had he made more than one trip t
']~hat is all.
Yon don't know what time he left Bundick's, do you!
10 o'cloek.
Q. He left Bundick's at 10¥
A. Approximately around 10; I don't know exactly the
time.
Q. Did you ]eave before he did or after he left Y
}i. About the same time.
Q. Did you see him pull out!
· A. Yes. sir.
Q. Was he ahead of you or behind you?
A. He was ahead of me when he pulled out ahead of me.
Q. Now when you came np there I believe you said her car
swerved to its left, did you say¥
A. SwP.rved to the center of the road, yes. sir.
page 139 ~
Q. To the center of the road?
·
·
.A.• To the north side of the road.
Q. Is that the center or on the left side?
A. Well, the north side is the right side coming to Richmond.
Q. Then she went on her left side; she went to the left 1
A. That is rig-ht.
Q. And wI1at part of her car hit what part of your carf
A. Didn't no part hit my car.
Q. Of your truck.
A. It hit right at the rear of the trailer.
Q. At the point called ''H'' there on '' A''?
A. Yes.
Q. And what part of her car struck that or do you know?
A. ·wen, the front fender.
Q. Do you know that that happened or did you see that
happen?
A. I was in about 45 or 50 yards of it when it happened.
Q. 45 or 50 yards is half a block in the city?
A. Yes.
Q. And you could see that in the nig·ht !
A. My headlip;hts were right on the back of the trailer.
Q. Now when her car shuck the trailer or the trailer struck
her car what happened to her cad -Which direction did it
take1
A. It started towards the left side of the road more after
it l1ad cleared the trailer, of ·course.
page 140 } Q. After clearing the trailer?
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A. Yes, sir.
Q. And then what direetion did it ta;ke 1
A. It kind of went back to the rig·ht !after coming towards
ilie~ft
·
I
Q. And where were you at that timet
.
A. I was just off of the road on the right side, on my right
side, when the car rolled by me.
Q. On the shoulder?
A. That is right.
Q. Now you said your truck then ma its first stop where 1
A. Just about-just a very feet aft r they hit; approximately 15 feet.

J
J

•

M:r.
sonal
Mr.
}fr.
Mr.

I

\Villiams: May we put on this j'picturcs for my perbenefit the direction they point¥,
M:~y.: I have no obj~ction to it. \
·w11hams. On ''R" 1t looks towards Tappahannock!
May: All of them look toward~ Tappahannock.

By Mr. Williams :
Q. Now showing you Exhibits "B '' and "C ", where did
your truck stop after the collision, if y u know¥
Note: Witness indicates.
'11he Court : The jury doesn't know

hat he points to.

page 141 ~ By Mr. Williams :
Q. In answer to that que tion you touched Exhibit "C'' at "fl"¥
A. That is right.
Q. Is that rig·ht?
A. Yes, that is right.
Q. Now, then, where did your tru(l.k 1 ter go?
Note : vVi tncss indicates.
l\fr. 'Williams: Witness points to '' J" above the filling
station towards Richmond.
Q. This is where you say the truck ade its second stop;
is that ri~ht f
.A.. That is right.
Q. Now on Exhibit "B" what is this "J" for?
A. That is where the car stopped.
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Q. The automobile?
A. Yes, the De Soto.
Q. Did you stop at all before you went up to the truck T
A. Yes, sir.
Q. "'Where did you stop?
.l\.. Just east of the accident.
Q. ·would that be towards Tappahannock?
A. That is right.
Q. Where was the automobile at that time?
A. It rolled by me while I was standing still.
Q. And what did you do then?
page 142 ~ A. I started up and pulled up at the side of the
trailer.
Q. And was that at the time he had made his second stop?
A. The first stop.
Q. And then what did you do?
A. I told him to pull the trailer off the road and I turned
around and went on back clown to where the car was.
Q. Did you take anybody with you at the time you went
back?
A. I had Mr. Clark and the driver, Mr. Lumpkin.
Q. Did he pull off of the road before you went back or after
you went back?
· A. Before I went back.
Q. Did he get in your car before he pulled off the road or
afterwards?
A. After he had parked the trailer off the road.
Q. Then where did you turn. around; where you stopped
the first time or the second time?
.A. Right between the two, where he stopped the first time
and the second time.
Q. And waited for him to walk back?
A. He just pulled the trailer off and while he was turning- it a.round I backed up in a side road and turned around.
Q. When you all went back there, the three of you, what
was thn situation with reference to the folks there?
.A. We just pullP.d down as close to the De Soto as we could
and they were talking Mr. Brauer from out of
page 143 ~ the car ; helping· him out, in other words.
Q. Helping him out, did you say?
A. That is right.
Q. And where was your car? Behind his car?
A. His car was off the road then and I pulled down right to
the rear wheels of it.
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Q. Now when you pulled up there w o got out first; did
they get out first or you?
A. I didu 't have time because they c me right to the car.
I was rig·ht at them and they came to e car.
Q. They came to your car 7
A. That is right.
Q. You said you didn't have time to
out before they got
to you!
A. That is right.
Q. When did l\fr.. Lumpkin leave yo
company!
A. He left when I left to bring Mr. rrauer to the hospital. He left behind me, in other words.
Q. ,vhen did Mr. Lumpkin, your d~iver, leave Bristow

gI

l

Brothers1
I
.A. About twelve months ago.
Q. ·what month did he leave f
A. I couldn't tell you: I don't know ex ctly.
Q. Now twelve months ago-this is September; that would
be September, 1937, would it Y
A. Somewhere about that time.
11age 144}

H,E-DIRECT EXAMIN~.\

By J\fr. May:
Q. Mr. Bristow, was any offer made hen you were there
to take l\frs. Brauer and Mr. Lvons in o town 7
A. I don't think it was anv offer to
r. Lyons; I asked
l\frs. Brauer to go to the hospital with er husband, but she
said she preferred staying there with t e car.
Q. Did you see any mark in the highwa where the collisicm
occurred?
A. Yes, sir.
~fr. ,vmiams: I object to that. That isn't rebuttal.
Mr. May: If Your Honor please, I eglected to ask the
witness about it wben he was on in chie and I submit it is
JJroper to ask him on his re-direct exami ation.
TbP. Court : This is not strictlv rehut al testimonv. The
1Jractice of the Court has been
allow ounsel to take the
witness and go back to something he ma have omitted.
M:r. May: Unfortunately, we forget s many things, sir;
at least. I do.

to.

Q. DeRcribe the mark that .you spoke .
A. It was a mark made by a flat tire o the De Soto.
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Q. Vlhere was it with reference to the center of the highway!

:page 145 ~

Mr. Williams: Now I don't like to make a
trivial objection, but I object to the witness-if
the witness saw it make the mark, he can testify to a mark,
but I don't think he can testify as giving an opinion. He
can testify what was on the ground that he found.
Mr. May~ I quite agree with counsel. ·
The Court: Disregard that conclusion, gentlemen. Let
the witness describe the mark he saw.

By Mr. May:
Q. Just describe the mal'lr with reference to the center of
the hi~hway. Just state what you saw .
.li. It was a mark in the center of the road~ On the west
end, of the mark or where the mark started it was 14 inche8
north of the center of the hig·hway and when it ,irnnt off 28
feet 3 inches below that it was 4 inches to the north side of
the center of the road.

By the Court:
Q. What was the size of that mark in length and breadth f
A. I imagine it was a mark about 6 inches wide, 5 to 6
inches wide.
Q. How long?
A. You mean running up and down the highway?
Q. Yes.
·
A. About 28 feet; a little better than 28 feet.

page 146 ~ By Mr. May:
Q. Were any marks at the east end of it np to
any vehicle that you remember or did the entire mark end f
A. No, it went off to the rig·ht side of the road. In other
words, the mark was made, if I may say so, by the-

Mr. Williams: I objP.ct.
The Court: Don't. tell what made it. You can tell what
was at the end.
1

A. (continued} For the 28 feet it was one mark and after
that it wa8 a different kind of mark that went off to the right
side of the highway.
Q. Where did it encl with reference to the automobile t
A. 28 feet and something.
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By th A Court:
Q. From the automobile f
A. lf1rom the starting of the mark.
By Mr. May:
Q. And then you say it W(lnt along
there-

ff to the right over

Mr. Williams: How can he say the starting of iU
can say from one point to the other.
The Court: I think that is too fine a istinction.

He

By Mr. May:
Q. This heavy mark-this 6 inch mar ended in 28 feet!
A. That is ri~ht.
page 147 ~ Q. And then a different l nd of mark went off
to the right?
A. That is right.
Q. What kind of mark was the one hat went off to the
rig·hU
A. Just two marks about like this (i dicating).
Q. Where did they come to an end , ith reference to the
Ilrauer automobile?
A. Where it went off the concrete ov r onto the shoulder
of the road.
Q. I will ask you to take these· two pi .tures and see if you
can fairly identify the mark that you ha described on either
of them or both of them?
A. You can sAe it on this one very pl inly.
Q. Which one is that?
A. Exhibit ''B''.
Q. I want yo·u to take the penMr. "Williams: Please don't mark tha. up. Let him point
it out or let it be exhibited as pointed ot t.
The Court: Put your finger on it nd read it into the
record, rather than put a mark on the pi ture, if there is any
picture of the mark on the picture. Wh n he puts his finger
on the place then you read into the re ord what he points
to RO the record ,vill show. Then let t e jury see what he
points to.
page 148 ~ By Mr. May:
Q. Come over here with Exhibit "B" and
point to the mark that you have described to us. Turn around

~~
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the jury can see what you point out and move up as close
as you can. Now point out the mark that you were speaking about.
A. Here is the starting of the mark, what is known as the
west end.

· so

By a .Juror:
Q. Vvas there any mark in the center of the road besides
that mark? That looks like the center of the road to me.
• W o understand the car mark you claim started here and
went up to where Y
· A. Over to here. Started here.
Q. And where did it go?
A. Then went down here.
Q. How far is it up here Y
A. About 60 vards.
Q. 180 feet? "
A.. Yes.
Q. ·where were you when the car was here?
A. I was back here.
Q. Where d·id the accident occur¥
A. Here (indicating-).

By Mr. May:
Q. Was there any marking on the highway itpage 149 ~ self such as a center line like the State puts down?
A. ,Tm;t the joining of the cement; that is all.
Q. You mean the cement blocks Y
A. That is right.
Q. There were no steep grades in the immediate vicinity
of the collision on either end of it Y
A. No, sir.

,l

Mr. May: If Your Honor please, I want to sliow-there
may be a difference between counsel, but the witness pointed
out what appears to me to be a tire mark near the center of
the highway.
The Oonrt: Can you agree on what the witness Baid?
Mr. Williams: Counsel agrees to this: that the witnessshowing Your Honor what was pointed out to them-on Exhibit "B" the witness pointed out that tbe mark he has reference to started af ·the beginnin~ of this black point right
there and stopped down here by this crack-is that right?stopped at this crack, which is just a little-what do you call
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thatf-a little towards Tappahannock from this concrete·
cross mark showing on this picture Ex ibit "B ".
Mr. May: I don't think t at description is sufpage 150 } :ficient to later show Your onor, if Your Honor
inquires into it later, just what mark he was talking about.
,
I
The Court: VVhat I would do, gentleben, is take a pencil
an? mark from there to there, if that is what the witness
pomted out as the mark.
Mr. May: I think you better put it rith a pen.
The Court: Read into the record the ark the witness has
been referring to extends from the poi t ''A'' to the point
"B" indicated in ink on Exhibit "B ".

I

By Mr. May:
Q. Were any statements made on your trip to the hospital
with Mr. Brauer by him as to who was driving his automobile!
A. Yes, sir.
Q. What statement or statements, if lany, were made by
himf
A. He said he was driving down the r1:ad and hit the truck
or the truck hit him-I don't know just hich way he had it;
that he was driving- and hit the truck or he truck hit him.
Q. Was anv further statement made 1 \
"'A. Oh, he made the sam~ statement several
pag·e 151 ·~ times when we were at the hospital.
Q. On his way to the hostjital was that statement changed to any extent f
l
A. Yes, he later changed it and said h s wife was driving,
hut not until after he found out who we were or found out
who I was did he change his statement.
·1

By a Juror:
<i. Did you mention a blow-out Y
A. No, sir.
Q. A tire having· been blown out?
A. No, ·sir, I didn't.
Q. vVas the front left tire blown out?
A. It was blown out, yes, sir.
Q. Do you know when that occurredf
A. I couldn't say, no, sir.

By Mr. May:
Q. Was that on the truck ·or the car f

/
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A. On the left front of the De Soto.
Q. \Vere .any of your
. tires blown f
A. No, srr.
.
By a Juror:
Q. Do you think the impact between the truck and the car
caused the blow-out f
The Court: One minute. You can't ask him · what he
. thought. He just tells the physical facts he saw
pag·e 152 ~ and the conclusion is something to be drawn by
·
you gentlemen from the facts.

By Mr. May:
Q. Did you hear the blow-out?
A. No, I didn't.
Q. Did you see it!
A. I couldn't see it or hear it, either.
The Juror: Could he see whethet the tire was blown out
on the automobile before the impact with the truck!
The Court: You can ask that. ·
The Witness: I couldn't tell you to saye my life. All I
can tell you it was flat.
By a Juror:
Q. Did I understand you to say that you stopped opposite
the De Soto?
A. No, not opposite the De Soto. I pulled off and the impact occurred and after it cleared the trailer it looked like
it was coming to me.
Q. How far from the De Soto did you stop?
A. It was heading right straig·ht for me and then it rolled
by me, kind of righted out from me.
Q. You didn't go back to see what happened to the De Soto;
you went up to the truck?
A. I pulled up to the back of the truck, yes, sir.
Witness stood aside.
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A. C. MOORE,
a witness introduced in behff of the defendant,
being first duly sworn, testified as f ollo s:
DIRECT EXAMINAT ON.
By Mr. May:
Q. Will you state your full name?
A. Aubrey Curtis Moore.
Q. What is your occupation?
A. Photographer.
Q. How long have you been so enga ed ¥
A. Four years and three months, to be exact.
Q. With whom are you now employe! 1
A. Dementi Studios-A. L. Dementi.
Q. Were you there on the 22nd of Feb .uary, 193H
.1\. "Y"es, sir.
l
Q. I show you pictures Exhibits "A through "E" and
ask you to state whether you bad any art in the taking of
those pictures and, if so, what part.
A. .I photographed these. five pictures myself.
Q. ·what lens was used f
A. Goerz Dagor 12 inch lens, f. 6.8.
Q. How does that lens compare with t e vision of the normal eye?
page 154 ~ A. The lens takes in the eld that one eye of
the human being would see. In other words,
ciose one eye and you would see what al 12 inch lens would
see.
Q. Does Exhibit ''A'' show any blood marks?
.1\. Yes, sir.
Q. Where are those blood marks 1
A. There is one on the upper portio of the seat-leftliand seat of the car, one on the lower p rtion of said seat;
there is one on the left armrest-left-ha d door armrest in
the front of the car, and some smaU spl tches just below it.
Q. Did you examine the back of the ar with the end in
view of taking what blood spots you co 1d find there 1
A. I did.
Q. Were you able to find any¥
A. I was not.
Q. Does Exhibit "D" fairly represen the automobile involved?
A. It does.
Q. Do you recall where that was taken

'i.
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A. That was taken in the back of the Martin Chevrolet
Company on Hull Street; 7th and Hull Streets.
Q. And ''E'' is the truck involved, I believe?
A. "E" is the truck I found in back of Bristow Lines terminal on Hull Street, 800 block.
Q. Can you tell from that photograph where
page 155 ~ any damage began Y
A. Yes, I can.
·
Q. Where did it begin 1 ·
Mr. Williams: He can say where some marks were, but
can't say what damage happened.
The Court: Let him describe what he saw.

A. I found on this truck some scratches in the forward
portion of this long apron to the rear left fender. The side
of the truck has been damaged or torn aloose by what seemed
to be an impact and the extreme rear of the truck on the left
f::ide has been dented.
By Mr. Williams:
Q. Bent or dented 1
A. Dented.

By Mr. May:
Q. I show you Exhibit No. "B" and ask you to state
whether there appears to be anything between the letters ''A''
and "B".
A. There is a track mark on the concrete between the letters "A'' and "B ". This mark is a skid mark1\fr. Williams : I object.

The Court: Objection sustained. He can describe the mark,.
hut not what it was.

By Mr. May:
Q. Do you know the length of the mark?
A. That mark was 28 feet and 3 inches, I bepage 156 ~ lieve.
Q. And its width, approximately?
.l\.. That I don't know; I didn't measure it.
Q. With reference to the center of the highway, will you
. describe where the mark was?
A. This mark was at the point nearest to the camera 1.4
inches off the center of the highway to the left, looking to-
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·wards Mechanicsville; at the extremity{f the mark from the
;camera the mark is 4 inches to the lef of the center of the
l1i.ghway., looking towards Mechanicsvi e.

CROSS EXAMIN.A.T ON.

Bv Mr. Williams:
.
·Q. Looking at Exhibit "B", which lo ks towards Mechanicsville-

A. Yes, sir.
Q. Can you state at what point you paced your camera in
ihe concrete roadway f
A. I placed the ~amera just to the lef~ qf th~ center; I would
:say about 8 or 9 mches to the left of the1 center of the road.
Q. You mean looking towards Mech:nicsville?
A. Y.es, sir, lookhig towards Mechani ville.

l\fr. May: Just one minute, if I ma interrupt. I think
we are talking abo~t two different thin Mr. Williams-: You wait a minute-\
Mr. May: May we ask the witness at this time
page 157 } because it is apparent there is some confusion;
at least, in my mind, whethe he. is talking about
looking towards Mechanicsville from Ri hmond or from the
'f-:cene of the accident?
The Court: Yes.
The Witness : I am looking towards echanicsville from ·
Richmond. I am towards Richmond fr ~ the scene of the
accident.
Mr. Williams: That is what I underst od.
The Court: Wl1y bring in Mechanics ille T
1\fr. Williams: I mean Tappahannoc . Pardon me. I
wondered what the conflict was. I mea Tappahannock.

Bv the Court:
·Q. When you took those pictures were ou looking· towal'ds
Tappahannock or Richmond?
A. I was looking towards Tappahann ck-

Bv Mr. ·wmiams:
··Q. Isn't it a fact that you said you had our camera on the
left-hand side of the roadway looki~g t wards Tappahannock t
A. That is a fact, yes, sir.
Q. If you had your camera on the left-ha\d side of the road-
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w·ay looking towards Tappahannock, wouldn't you show more
of the right-hand side of the road than on the left t
page 158 ~ A. In looking towards-reform your question,.
please.
Q. If you are looking straight down the roadA. Yes, I am looking straight down the road.
Q. vVell, then, looking straight down the road, if you hacl
your camera on the left-hand side of the center of the hip;h,\.·ay, wouldn't you show more of the right-hand side of the
road than you would of the left-hand side!
A. I would not.
Q. You wouldn't 1
A. No.
Q. Now on this truck did I understand you to say that
there was an abrasion or dent here Y
A. No, sir; below that line; just behind this fender.
Q. Do you see that indentation or mark up there!
A. Yes, sir, I can see that.
Witness stood aside.

Mr. May: I wish to recall Mr. Brauer for a question.
page 159 ~

WILLIAM HENRY BRAUER,
being· recalled to the stand, testified as follows :

CROSS EXAMINATION.
By Mr. May~
Q. Mr. Brauer, what has become of vonr automobile!
A. I still have it.
~
Q. Do you have your bill for the repairs?
A. l\fr. Walton, our witness, will be here in a few minutes.
Q. Is he here?
A. Yes, sir.
Q. Will you get that statement from him now so I can see
iH
A. Shall I go after it?
Mr. ·wmiams: Mr. Walton is right outside the door.
Mr. May: I desire to call for the statement.
Mr. Williams: vVe expect to pro-ye the statement. Mr.
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Walton was expected here at 10 o'cl ck this morning, hut
phoned he couldn't get here until 3.
e lives a number of
miles from here do,,;vn at Center Cross.ti He will prove that.
The Court: He is the best witness f he made the statement.
page 160 ~ Mr. May: I understand the plaintiff has put
on his case in chief and I don't know that I cou]d
look for it now. I don't know what
rebuttal it would be.
So I have to call for it now.
The Court: You can call him, but this witness does not
afford the best evidence of what the statement contains if
he <lid not make it and Mr. "\Valton is here with the statement, the man that made it.

in\

"'\Vitness stood aside.

~

l

page 161
J. G. WALTON,
·
a witness introduced in beh If of the defendant,
being- first duly sworn, testified as follpws:

DIRECT EXAMINAT[ON.
Bv Mr. Mav:
·\
"Q. Mr. "\Valton, I believe you are a r+echanicf
A. No, not a mechanic. I operate a garage business.
Q. Did you attend to the repair of Mr. Brauer's automobilef
A. Yes, it was done in my shop.
Q. It was done in your shop?
A. Yes, sir.
Q. You have the statement of what wa done?
A. No, I do not, not with me.
Q. Do you know what it wast
A. "\Vhy, yes, I know what was done.
Q. How do you know t
A. Well, I supervised the fixing of it; that is the reason I
know.
Q. And you don't have your itemize statement?
A. No, not with me.
Q. ·wen, what did you do?
A. Well; we fixed the body, repaired tl e body and installed
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front and rear fenders and running board,. door
handle. That is the major part of it-and installed a tire.
Q. The door handle was knocked off?
A. Yes, sir.
Q. Was the door sprung?
A. Yes, sir.
Q. How much did you charge for fixing· the doorf
A. For fixjng· the· door f I couldn't tell you. I don't have
an itemized account with me. I probably have it at the shop,
but not with me.
Q. Won't you look at this picture of the automobile and
just tell us what you found wrong with that door 1
A. Well, I found the door sprung on the hinges.
Q. Did you have any trouble opening it or closing it f
A. It was wedged some, yes; I remember that distinctly.
The handle was torn from the door and I think it had to be
opened from the inside. The door wasn't a great deal out
of line, but it was out of line and had to be fixed.
page 162

~

CR.OSS EXAMINATIO,N.
By Mr. Williams:
Q. Mr. ·walton, was it you I talked to over the phone yesterday or your brother f
A. My brother.
Q. Did you get the message to bring· the statement f
A. No, I didn't; he failed to tell me that.
Q. Do you remember the amount of the dampage 163 ~ age, the cosU
A. I do not, but it was over $100.00, roughly
estimated.
Q. On Exhibit "E", looking at this fender of this truck, do
you know whether or not that is of heavier metal than the
fenders and metal of the De Soto?
A. Yes, I should think it was; much heavier.
Bv a Juror:
Q. Could you give us a little more information about the
left-hand door¥ Could it be opened when you got it easily
or had it jammed?
A. No, sir, it couldn't be opened easily, but it could be
opened. It jammed slightly. I didn't see it when it was first
opened. The first time I saw it was over at Martin Chevrolet's where it had been towed in. It could be opened, but not
0
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easily.. In other words., I drove the car rom Martin Chevrolet's down to my place in the country.

By Mr. Williams:
Q. Where do you live7
A. Center Cross.
Witness stood aside.
page 164 }

H. D. CLARK,
a witness introduced in heh lf of the defendant,
heing fir.st duly sworn, testified as foll ws:

DIRECT EXAMIN.A.T ON•
.By Mr. May:
Q. Will you state your full name t
A. Henry Darwin Clark.
Q. Did you have occasion to take a dri e with Mr. Bristow
on the night of February 21st, 1937 f
A. Yes, sir.
Q. How did you happen to make the t ip with him T
A. I was in the office at the time and e just asked me to
ride down the Pike with him.
Q. Did you work for him 1
A. No, sir, I w·asn 't working for him.
·Q. Where do you live now?
A. In Middlesex County.
'Q. Do you work there·i
A. Yes, sir.
Q. ·where did you first pick up the true that was involved
in the collision t
A. At Duggan's Inn.
Q. And what did you do hen you picked it
page 165 } up?
A. You said when first invol ed in the collision1
Q. I asked you where you first found he truck that was
later involved in the collision.
A. At Duggarr's Inn.
Q. And at that time what was done by r. Bristow?
A. He turned around and followed the
ck on in.
Q. At wliat approximate distance were you following the
truck at the time the collision occurred Y
A. About half a block-city block.
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Q. Did you see the automobile involved in the collision
prior to the time it happened¥ .
A. Yes, sir.
Q. Can you approximate its distance aw3:y when you saw
iU
A. Well, quarter or half a mile.
Q. ,Just tell the Court and jury what was the rate of speed
in your judgment that it was making.
:O:h·. Williams: He hasn't said he could judge it, yet.
By Mr. May:
Q. Do you drive an automobile!
A. Yes, sir.
Q. How long have you been driving vehicles!
A. Ten vears or more.
Q. Are you fairly familiar with the approximate rates of
speed?
page 166 ~ A. Yes, sir.
.
Q. ·what was the approximate rate of speed of
the truck which was preceding you¥
A. 35 miles.
Q. And what was the approximate rate of speed of the
automobile approaching it?
A. 60 or 65 miles an hour.
Q. Now just tell us which side of the road the truck was
onf

A. It was on its right side of the road.
Q. When you first picked up the automobile where was it;
which side of the road was it on?
A. It was on the right side.
.
Q. That is reckoned ,~lith the direction in which it was
proceeding?
A. Yes, sir.
Q. Now just tell the Court and jury in your own words
what happened there.
A. Well, we first saw the car, like I say, a quarter or l1alf
a mile away and it came on down and just as soon as they
got opposite each other it just looked like this car came in
on the trailer and just hit it on the rear end of the frailer.
Of course, then it went on down below us and then stopped.
· Q. How far did the automobile go after the collision t
A. Aw, it probably went a hundred yards.
1:,age 167 ~ Q. And how far did the truck go before it came
to a stopf
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A. About 50 yards, I imagine.
Q. Did the truck after it stopped th first time start up
and move forward again to any extent 1
A. When Mr. Bristow told him to pul up out of the highway.
\
· Q. And how far forward did he go t en 1
A. Probably four or five lengths of t e trailer.
Q. And where did he park?
A. To his right.
Q. On or off the hig·hway?
A. Off the highway.
Q. With reference to the car's prop r right side of the
highway where did it stopf
A. It stopped-it was on its right $en it stopped, but
it was a good distance below us.
\
Q. Did you go back to where the car as?
A. Yes, sir.
Q. How long after the collision was it when you got back
to where the car stopped?
A. Just a few minutes.
Q. When you got there did any con rsation take place
between Mr. Brauer and Mr. Bristow r yourself,
A. No more than that we-he wanted u to take him to the
hospital and we mentioned the fact didn't his wife want to
·go and he said no, they were g·oing to stay with
page 168 ~ the car.
·
Q. Where were you -when that conversation
took place?
A. Standing right by it.
Q. Were you standing there 1
A. Yes, sir.
Q. Where was Mr. Bristow?
A. He was there, too.
Q. Was he out of his car at that time
A. Yes, sir.
Q. vVerc you close to either 1\fr. Brauer or Mrs. Brauer or
Mr. Lyons during the course of that eve ing?
· A. Yes, sir.
Q. Did you detect the odor of any b verage on any of
them?
A. Yes, sir.
Q. What was the odor of?
A. It was an alcohol odor.
Q. And on whom did you detect it?
A. All of them.
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Q. Did you make the trip back to the hospital with Mr.
Brauer!
A. Yes, sir.
Q. Did he have anything; to say with reference to what
davit was?
A. He said something· about his birthday; been celebrating his birthday.
Q. Did he make any further statement as to
page 169 ~ who was driving the car ·J
A. He said he was driving down the highway
and this truck hit him.
Q. Did he later change that statement to any extent?
A. Yes, sir, he changed it and said his wife was driving.
Q. Now when you first g·ot to the scene were all of the
occupants then out of the automobile or when you got to
the automobile had all of the parties in it gotten out then?
A. Two of them ·were out.
Q. And what were they doing?
A. They were getting ready to take this other man out.
Q. Where did they take the other man out from Y
A. ]from the front seat.
Q. And on which side 1
A. The left side.
Q. Did you have occasion to try that door, the left door,
either that night or the next morning?
A. The 1:1-ext morning I went over to Martin's to look at the
car, yes, sir.
Q. And what did you find with reference to it, if you tried
to open the left door?
A. The knob was off on the outside, but still you could open
the door from the inside.
Q. Did it appear to you to be sprung out of shape?
A. A little, yes, sir.
page 170 ~ Q. Sprung a little bit?
A. Yes, sir.
Q. Did you have any difficulty in opening it?
A. Not so much, no sir.
Q. Did you later examine the highway or at that time did
yoll examine it to determine whether there were any marks
of anv kind?
A. Later we did.
Q. When?
A. That morning· in daylight.
Q. Did you find any marks Y
A. vVe found marks on the highway the tire made.
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Mr. Williams: Wait a minute.
The Court: Objection sustained. Ge tlemen of the jury,
tlisreg·ard so much of the statement as s id the tire made it.
The witness may desc1·ibe the mark hes w.

t

By Mr. May:
Q. Just tell where the mark was in t highway and give
its length.
A. It was over the center of the highw y to the right; that
is, when you are facing or coming to Ric ond, and approximately 28 feet, the length of it.
Q. Do you know how far over the center to
page 171 } the right coming towards Ric mond it was 7
A. At the beginning of it i was 14 inches and
where it ended around 4 inches.
Q. Did you examine into the hack of t~e automobile to determine whether you could find any blood Ipots f
A. Yes, sir.
Q. Did you find any wl1atever?
A. Only on the front door on the left s de and on the seat
on the same side.
q. Did you find any in the back at all 1
A. No, sir.
Q. In the back seat?
Pl.. :N"o, sir.
I
Q. Does E.xhibit ''A'' fairly reproduce tp.e blood spots that
you have spoken off
\
A. Yes, sir.
~
Q. I will ask you to look at photog·raphs 'C'' and "B" and
state whether you see in either of them the . ark that vou have
·
described as being in the highway.
A. Yes, sir; in ''B ".
Q. And from what points does it run?
A. Just what do you mean?
Q. Bring· the picture over here and sh w it to the jury,
the mark you were talking about.
A. This is the one I am spea ing of right now;
page 172 } this is the one I said was 14 nchesBv the Court:
.,Q. Where is that point?
A. That is coming towards Richmond at "A'' on this picture, and then at the end of it 28 feet away "it is 4 inches over
on the right.
Q. ·What does that end aU
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A. The mark that was made on the highway, the· tire mark..
:M:r .. ·wmiams: I object to that. He asked what was at
the end of it.
By the Court :
Q. Is tbere anything to designate the end of the mark you
are referring to?
A. Yes, sir, the mark was dark and at the end o:f it it wasn't
anything ..
Q. I mean any writing on that picture!

A. "B".
By Mr. May:
Q. It ends at point "B''f
A. Yes, sir.
Q. With reference to that mark where did the collision
cnrY

oe-

Mr. ·wmiams: I object to that.
The Court: Objection sustained.. He didn't see the collision.
Mr. May: He stated he did.
page 173 ~ By the Court :
Q. You saw the collision f
A. Yes, sir.
The Court: You may state where it occurred..
By Mr. May:
Q. State where the accident occurred with reference to that
mark.
A.. It occurred where it started here at "A".
CROSS EXAMINATION ..

Bv Mr. Williams :

"'Q. Now, .Mr. Clark, at the time that this thing bappened
where were you IooidngY
·
·
A. "Where was I?
Q. Where were you looking t
A. I was looking ahead at the trailer and the car that was
approaching.
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Q. Then you weren't looking to the ide or either side for
any position along the road, were you!
A. No, sir.
Q. And it was nighttime?
A. Yes, sir.
Q. Now, then, tell this jury how yo , can come here and
tell this jury that the collision occurred\ at any mark you see
in this picture that you didn't sec that night but saw the next
morningf
~
page 174 ~ A. I didn't see any obj t on the immediate
side, but I could tell it w s below this service
station on the left, approximately the sap1e distance as where
\.
this mark starts.
Q. You were looking at the service st. ation f
A. No, sir, but I know about where I was.
Q. At any time?
1
.1\.. Yes, sir.
I
Q. And that is the only way that you identify that mark
as figl!.ring .in this collision, isn't it¥ I
A. Yes, su.
Q. You saw it what time the next m;orning?
A. Oh, I don't know exactly the hourirw-e went down there.
Q. How far away is the mark from t e service station Y
A. I judge about 100 yards.
Q. Now, as far as the mark itself is co cerned, you couldn't
tell whether the beg·inning was at "B'[ and the ending at·
"A''; is that right or notf
A. Yes, I could tell it was beginning t "A" because that
is up towards the station.
Q~ You are just judging by the directio you think the mark
was made and not anything there to te you as to how the
mark was made or the direction it took f
A. I couldn't tell right to the foot exa tly where it started.
Q. And you had nothing there to tell ou where that mark
began, whether it began to rds the Tappahanpage 175 ~ nock side of the mark or the Richmond side, did
·
you¥ There was nothing o indicate to you
whether it started at the Tappahannocl side and went towards Richmond or went from Richmon towards the Tappahannock direction; is that righU
A. No more than except I knew I was next to the service
station there.
Q. That is the only way you identify e beginning of the
mark, is the service station?
A. Yes, sir.
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Q. That is all you saw?
A. Yes, sir.
Q. And that is all you know about it f
A. That is all I know about the mark.
Q. What time did you leave-

Mr. May: I don't think the jury heard that last answer.
The Court You cut him off.
Note: Answer read as follows: "That is all I know about
the mark."
By Mr. Williams:
Q. ·where did you live at that timeY
A. I lived in South Richmond.
Q. What time did you all leave Richmond Y
A. I judge around 1 :15 or 1 o'clock.
Q. What time had you seen M:r. Bristow first?
page 176 r A. I was in the office there practically all night
up to the time he left.
Q. Hadn't you been taking somet]Jing to drink?
A. No, sir.
Q. Not even a beer!
.
A. No, sir.
Q. What night was this that it happened Y
A. It was the morning of February 22nd.
Q. What day of the week would you say it was?
A. I just don't recall the day.
Q. Had you worked during the day Y
A. Yes, sir.
Q. Where did you work?
A. I worked in that same terminal that Bristow Brothers
have.
Q. In the same terminal that Bristow worked 1
A. Yes, sir.
Q. Now what was your business?
_ A. I was agent for the Atlantic States Motor Lines, High
Point, North Carolina.
Q. Ag·ent for Atlantic States Motor Lines?
A. Yes, sir.
Q. What is that; freight lines Y
A. Yes, sir.
Q. And they run into the Bristow terminal 7
A. Yes, sir.
page 177 } Q. Where had you run from that day Y
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.A. I hadn't run from no place.
Q. You hadn't driven:at all? You s:ai you were the agent!
A. Yes, sir.
Q. You just received calls and wag ns .and trucks and
things of that kind!
A. Yes, sir.
Q. You .all worked every dayf
A. Yes, sir.
Q. Sunday, l\fonday, Tuesday and eVi ry one of the days 7
.A-. Yes, sir.
Q. What time had you quit work!
A. Oh, at that time I didn't have any · pecial time to quit;
I just had to be there when the trucks ame through..
Q. What time did you go on duty?
A. That was the same thing; had no s ecial time to go on
duty.
Q. What time did you go on duty tha day!
A. I was on duty all the time.
Q. You mean you slept there?
A. Yes, sir.
Q. In the house f.
A. Yes, sir.
Q. What time did you get off that da
A. I don't remember that.
Q. Why?
A. Bee ause I just can't ; th t is all.
page 178 } Q. Don't know whether you got off at 6 o'clock,
7 o'clock or what Y
A. I imagine somewhere around 8 or in the ·morning.
Q. Now how far is Duggan 's Inn fro Richmond Y
A. I guess-I just don't know.
Q. How do you know it was Duggan 's In you picked up the
truck?
A. Because I am familia1· enough with t e highway to ~now
that.
Q. And that is the only way you kno it and you don't
know how far it is from Richmond?
A. I couldn't say exactly, no.
Q. Who was driving the truck in questio
A. Harvie Lumpkin.
Q. When did he leave Bristow Brothers
A. He left late that afternoon.
Q. I mean when did he leave his work, is job as working
for them?
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A. I couldn't tell you.
Q. You don't know how long he worked after that Y
A. I guess two or three months.
By a Juror:
Q. I believe yon made the statement when yon got to the
De Soto car there were two of the occupants outpage 179 ~ side helping the third one ont Y
A. Yes, sir.
Q. What position was the third one inf
A. He was' about out of the car then; he was on his feet.
Q. They had already gotten him out f
A. They were just getting him out.
By Mr. Williams:
Q. How could you tell whether they were getting him out
of the front seat or the rear seat?
A. I was close enough to see it.
Q. How many doors does that car have?
A. Two.
Q. And where was your car 6l
A. Pulled in back of him.
Q. And looking through his window at night you could see
whether he was getting from one seat or the other¥
A. I didn't say that.
Q. What did you say 7
A. I said I could see they were taking him off the front
seat.
,
Q. Could you say they weren't taking him over the front
seatt
A. I didn't see them take him over the front seat.
By a Juror:
Q. Did he get out on the concrete or on the shoulder of the
road?
page 180 }- A. On the concrete.
Q. vVas the trailer swaying any at all?
A. No, sir. ·
Q. Did you hear the blow-out of the tire?
A. I heard a crash ; I just heard the noise of the crash.
Q. You say when you saw the two people assisting the third
one he was already out of the carY
A. They were taking him out.
Q. You don't know what position he had been in; a sitting
position or reclining position Y

,,
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William Henry Brau r.
A. No, I couldn't tell then.

RE-DIRECT Ex.A.MIN
By Mr. May:
.
.
Q. Could you tell whether the tires o , the automobile-the
one that was out had been worn down t its tread Y
.A.. No, sir.
·
Q. You don't remember that Y
.A.. No, sir.
By a Juror:
Q. This mark that you say you saw n the road, do you
know the position of the De S.oto car af er it came to a stop
in respect to this mark, the end of that ark-the end of the
mark towards Tappahannock?
A. It was below the mark.
Q. How far?
page 181 ~ A. Not so far. I just don' know exactly.
Q. I mean approximately.
A. Probably 50 feet.
Q. And the mark was 28 feet Y
A. Yes.
"\Vitness stood aside.
Mr. May: That is the defendant's cas , sir.
page 182

~

REBUTTAL EVIDENCE F R PLAINTIFF.

WILLIAM HENRY BRA ER,
being recalled in rebuttal, testifie as follows:

By Mr. Williams:
Q. Mr. Brauer, did you tell Mr. Bris ow and this other
gentleman, Mr. Clark, that you had ha a big celebration
that day?
A. No, sir, I didn't.
Q. Did you tell them or either of them at you were driving 1
A. No, sir, I didn't tell them I was dri ng.
Q. And then did you make the statem nt after that and
ehange it as he has said T
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lVilliam Henry Brauer.
A. No, sir. I don't remember saying anything to them
going to the hospital. I only asked one to give me a light
for a cigarette.
Q. Only asked for a cigarette?
A. And when we got to the Memorial Hospital I asked
them not to leave me there.
CROSS EXAMINATION..

By Mr. May:
Q. How did they know it was your birthday!
A. I told them I was coming back for my birthday the next
day when I got off from work. That was my
page 183 ~ birthday, but the next day being George Washington's birthday I got off from work.
Q. Which was your birthday f
A. The 21st.
Q. S'o you had two holidays there, didn't you?
A. vYell, Sunday and then I was off Monday after I got
through my work.
.
Q. Look at that tire and tell me if the picture fairly represents that tire as having been worn practically to the tread Y
A. No, sir.
Q. How many thousand miles had you run those tires up
to that time?
A. I really couldn't tell you, but that doesn't represent
the tread of the tire~
Q. What does it represent Y
A. It is trrore on the tire, it showed more on there afterwards, but that don't represent the tread.
Q. Did you hear that tire g;o out before the collision occurred?
A. I couldn't tell you. I don't remember hearing it go out.
Q. Don't remember iU
A. No, sir, not in the crash.
Q. So far as you know, if it made any explosion it occurred
at the saine time tne crasn occui-red y·
page 184 f A. Yes, sir.
Witness stood aside.

I

,

Testimony concluded.
Mr. May:

I want the record to show a renewal of' our

l
F. A. Bristow, et als., v. William

Hjry

Brauer.

motion to strike on the same grounds that was originally
made.
The Court: I will overrule it.
Mr. May: )Ve note the exception.
Note: Counsel for botl~ parties agreed hat the Court might
instruct the jury orally; whereupon, tl e Court instructed
the jury as follows :
The Court: Gentlemen of the jury, in 1 rder for the plain~
tiff to recover in this case he must mak~ out his case by a
preponderance of the evidence that the efendant has been
guilty of some negligence which caused hi injury.
. If the defendan.t r_elies on con~ributory negligence, o_t. negligence of the plarnhff, to bar his recove , the burden 1s on
the defendant in that case to sl10.w' .the pl~int.iff was guilty of
negligence.
The law requires each driver to drive on the right-hand
side of the road and if either driver got over on
page 185 } the left-hand side of the roa , he was guilty of
negligence, and if that neglige ce caused the acci~
dent, it was the fault of the drivet' who g t over on the lefthand side of the road.
The preponderance of the evidence do s not necessarily
mean the greater number of witnesses; it means the greater
number of witnesses to whose testimony . ou lend belief. It
is that degre. e of proof which carries c. onvf ti.· on, but not certainty.
You judge what are the facts in this c se. You are the
sole judges of the facts. You determine t em from what the
witnesses have said; you determine them tom their candor
or lack_ of cai1dor in testifying, their demeanor, their
familiarity, their opportunities for seein what happened,
and you decide which witnesses are more orthy of belief.
If the plaintiff was at fault and was o the wrong side,
11e cannot rec.over, but if he was on the ight-hand side of
the road and the defendant was on the
ong side, he can
recover.
_ Should the plaintiff recover a verdict, t n it will be your
duty to determine the amount of the da ages. You determine that from the testimony. You may c nsider pain, suffering, the length of time he was disabled, t e probable length
of time he will continue to be disabled, wh ther his injuries
were temporary or permanent, any defo ities, any mental
suffering, any loss of wages h has suffered or
page 186 ~ that it may have impaired hi capacity in the
future, and if under all these c rcumstances you
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find a verdiet for the plaintiff,. you determine what will fairly.
compensate him in money for the injuries.
Note : The case was argued by counsel for both parties,.
the jury retired to consider of their verdict and, after having
been adjourned to the next day for further consideration,.
returned into the court with the following verdict: "We.,
the jury, on the issue joined, :find for the plaintiff and assess
his damages at $3,000.00.''
Thereupon, the defendant moved the Court to set aside
the verdict on the following grounds:
1. That the verdict is without evidence to support it.
2. That, as a matter of law, there is no evidence o-f a probative nature that the defendant was guilty of negligence
which caused the injuries.
3. That the evidence establishes as a ·matter of law that
the plaintiff or his driver was guilty of contributory negligence which caused or contributed to cause the injuries complained of.
4. Other reasons assigned during the progress of the trial..
Note : The motion was docketed for argument.
page 187 ~

JUDGE'S CERTIFICATE.

I, Frank T. Sutton, Jr., Judge of the Law and Equity Court
of the City of Richmond, Part II, who presided over the
foregoing trial, do certify that the foregoing is a true and
correct copy or report of the testimony and other incidents of
the trial of the case of William Henry Brauer v. F. A. Bristow, G. R. Bristow, and E.W. Bristow, Jr., partners, trading
as Bristow Brothers, tried in the La.w and Equity Court of
the City of Richmond, Part II, on September 21 and 22, 1938.,
and that the attorneys for the plaintiff had reasonable notice.,
in writing of the time and place, when said report of the
testimony and other incidents of the trial would be tendered
and presented to the undersigned for verification.
Given under my hand this 18th day of January, 1939.
FRANK T. SUTTON, JR., ..Judge.

\
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CLERK'S CERTIFIC1TE.

I, Luther Libby, Clerk of the Law an4 Equity Court of the
City of Richmond, Part II, do hereby ~rtify that the foregoing copy or report of the testimony apd other incidents of
the trial of the case of William Henry ~rauer v. F. A. Bristow, G. R. Bristow, and E. W. Bristow, Vr., partners, trading
as Bristow Brothers, was filed with me is clerk of said Court
on the 18th day of January, 1939.
LUTH!R LIBBY, Clerk.
~

I, Luther Libby, Clerk of the Law and Equity
Court of the City of Rich ond, Part Two, do
hereby certify that the foregoing is a t ue transcript of the
record in this action wherein William HJnry Brauer is plaintiff and F. A. Bristow, G. R. Bristow,_ ~nd E. W. Bristow,
Jr., partners, trading as Bristow Brot~rs, are defendants, ,
and that the plaintiff had due notice ofJthe intention of the
defendants to apply for such transcript.
I further certify that the defendants .ave executed a suspending bond, conditioned as required fo~a supersedeas bond,
in the penalty of Four Thousand ($4,0 .00) dollars.
Witness my hand this 23rd day of Feb nary, 1939.
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LUTHlpR LIBBY, Clerk.
Fee for record, $50.00.
A Copy-Teste :
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