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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 3268
TOWN OF li'ALLS CHURCH, Plaintiff in Error,
versus

BESSIE )fAE :MYERS, Defendant in Error.

PETITION FOR APPEAL. -

To the Honorable Judges of the Suvre.me Court of Appeal.(l
of Virginia:

Your petitioner, Town of Falls Church, a municipal corporation of the Commonwealth of Virginia, respectfully shows
that it is aggrieved by a final verdict of the jury and ordered
entered in the above-entitled cause by the Circuit Court of
Fairfax County, Virginia.1 on the 26th day of November, A. D.,
' 1947, from which verdict and order your petitioner now seeks
an appeal, and to this end herewith presents a transcript of
the record of the procef!dings and the original exhibits in the
court below.
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STATEMENT OF PROCEEDINGS IN LO,VER
COURT.

The Appellec, Bessie :M. Myers, w110 was plaintiff below
:filed a declaration in trespass on the case in the Circuit Court
of Fairfax County, Virginia, claiming damages from the Appellant, The Town of Falls Church, defendant below, in the
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of $20,000.00 for personal injuries sustained as a result
j ansum
of a fall while '' :;tepping from her automobile onto a curb or
excavation in a roadway" in the said Town. Thereupon the
Appellant, the Town of Falls Church, filed its Plea in Abatement~ asking the Court to abate the action upon the ground
the Town was not clothed with any power or duties, with reference to the street named in the Declaration, nor over any
sewer or drain und<n· or through said road, but that the said
road was entirely under the control of the Commonwealth of
Virginia, being a State Highway, and that the property adjacent to the street was in private ownership.
Upon, argument, tl1c Coul't overi-uled the Plea in Abatement, to which ruling the Defendant below, Appellant here,
duly excepted. ·whereupon, the Appellant noted an appeal
and presented a Certificate of Exceptions. The Court en- ,
tered an order .. · 0 ·
o x tions, upon the
· ·
ground that t1 e Defendant did not have the right to appeal, /
to which ruling the Appellant excepted upon the ground that
it had a right to nppenl from an order, not final, in cases involving a. roadway.
·
Whereupon, the Appellant filed a demurrer to the
4• Declaration ..twhich was overruled, and a second demurrer
was filed and wjthdrawn upon Appellee 's voluntary filing
of an Amended Declaration and Bill of Particulars. The Appellant then filed a Demurrer and a Plea of Abatement to the
Amended Declaration, and the Appellee filed a Demurrer to ~
the Plea in Abatement.
After argument of counsel, the Court entered an order overruling the Demurr('r tc the Declaration and dismissing tl1e
Plea in Abatement. Appellant ,thereupon filed a "Motion for a
Better Bill of Particulars, requiring Appellee to state how
the Town acquired the authority or undertook to keep open
or in repair the. snicl culvert, drain and roadway, bow the
Town CQuncil gave in!ltructions about the said culvert or authorized any acts done bv- the Mayor or other officers or agents
of the said Town. The Motion was granted..
The Appellee then filed an answer to the Motion for a Better Bill of Pal'tic>ulars, which was stricken by the Conrt as
being insufficient upon the motion of the Appellant. Whereupon, the Appellant filed a general issue plea and a special
plea of e<>nbibutory negligence.
The Appellee then filed a Summons requirin~ the Town to
produce certain licenses, etc., concerning places in the vicinity
and Subpo61zas Duces Tecum tequiring electric utility employees to bring with them electric franchises effeetive upon
the- street in question. On the day preceding the trial of tb.e
case, tl1e Appellee- filccl an" Answer to a Request for a Better
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Bill of Particulars", in which it was alleged, for the first
5• time, that there was a public nuisance *adjacent to the
highway, which was known to the Appellant, and that it
was its ministerial duty to have abated or to place a guardrail or lights to protect people travelling the street.
Tbe Appellant tlrnn filed its Motion to Strike Second Better
Bill of Particulars, as being not responsive and as constituting a variance with the pleadings, and its Motion to Quash
Subpoenas Duces Tecw,n and Summons to Produce, upon the
ground that they called for proof of matters not pleaded.
Upon arbrument of Counsel immediately before trial, the
Court denied the Motion to Quash Subpoetias Duces Tecum
and Swnmons to Produce, and entered an order Striking the
Second Bill of Particulars.
Appellant thereupon orally moved the Court to exclude any
evidence having to do with the manner in which the Town
gained control or authority over the particular area. The
motion was denied and an exception noted (p. 51 of the record).
Trial was the1·eupon commeneed before a jury of seven.
Following Appellee's opening statement, Appellant moved to
strike such portions o:f the opening statement as relate to
the alleged control and supervision by the Town of Falls
Church, or to its acquiring or exercising control over this particular area, upon the ground that no such allegations had
been pleaded, and upon the furtl1er ground that Appellant
had moved for a Better Bill of Particulars, which motion
was granted, requiring the Appellee to set forth the manner
of acquiring or exerchdng such controlt but the Appellee had
failed and refused to furnish such Better Bill of Particu6,, lars (p. 58 of the record). 0 The motion was denied and
an exception noted. The Defendant then moved to strike
such portions of the opc'lUllg statement as related to alleged
existence of a public nuisance. The motion was denied and
an exception noted (p. ~ of the record).
The Defendant then made a general objection and exception
to the introduction of all matters of evidence touching upon
exercising control over this particular area and touching
• upon a public nuisance (p. 61 of tl1e record). Thereupon the
trial proceeded.
At the conclusion of the Plaintiff's case, the Defendant
moved to strike the cvid~nce upon the grounds that there was
rio li:abilify shown as to the 'Po,vn of Fall'3 Chnrch and that
there was no testimony to shoi\v ho~ the Town gained authority or control over tile area in question. The motion was
denied and an exception noted {p. 136 of the record).
The Defendant proceeded to offer evidence, instructions to

"
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the jury were nrgued and exception made., the Court instructed the jury and .final arguments were presented.
During the final arguments, the Defendant objected to certain statements of Plaintiff's counsel .and moved for a mistrial upon the grounds of prejudicial statements made to the
jury· (p. 170 of the record). The motion was denied and an
exception noted.
Whereupon the jury, on the issues joined, found as follows,
"'Ve 'the jury find a verdict for the Plaintiff and fix damages
at $12,000.00. ''
The Defendant then moved f 01· a new trial, to set aside the
verdict, and for judgment non obstante veretlicto. Upon
7"' the denial '3<of such motions, the Defendant excepted.

THE ERRORS ASSIGNED.
1. The Court erred in overruling the Plea in Abatement of
the Town to the swom Declaration in view of the uncontroverted evidence that the road concerned was owned first by
Fairfax County and then repaired and maintained by the
Commonwealth nf Virgfoia and that the Jund adjoinin~ the
road is in the Subdivision of Greenway Downs and in private
ownership.
2. That the Court erred in refusing the Defendant the right
to appeal from its ruling on the Plea in Abatement since tbe
matter in controversy concerned a roadway.
3. That tI1e Court erred in overruling Defendant's demurrer to the original Decforation.
4. That the Court erred in overruling the Plea in Abatement to the Amended Declaration.
5. That the Court erred in overruling the Demurrer to the
·
Amended Declaration. ·
6. That the Court eri'ed in overruling the Motions to Quash
Subpoenas Duce.s Tecum and Summons to Produce.
7. That the Court erred in overruling Defendant's motion
to strike Plaintiff's opening statement as containing matters
not pleaded and matters at variance with the pleadings.
8. That the Co art erred in overruling the Defendant's
s• motions •to strike all Plaintiff's evidence bearing upon •
the question of how t110 Town allegedly gained control
of, or exercised jurisdiction over the area or ,mlvert in controversy. ·
9. That the Court erred in overruling the Defendant's motions to strike all Plai,1tiff's evidence bearing upon the question of the existence of a nuisance.
10. That the Court erred in overruling tl1e Defendant's objections to the introduction of the Charter of the Town of

"'
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Falls Church, since tho Plaintiff had refused to plead the manner of acquiring control over the area in question by the
Town.
11. That the Court e·l'l'ed in overruling .the Defendant's objection to the introduction of the plat and deed. of dedication
of :Section 4, Greonway Downs, on the ground that they were
intended to bear on the Town's authority over the area.
1~. That the Cuurt erred in overruling the Defendant's objection to the offering of Town records in evidence as bearing
upon facts at variance with the pleadings.
13. That the Court erred in not grunting the Defendant's
motion to strike the testimony of the .Plaintiff's witness,
'\Veber, as being irrelevant, immateri~l and misleading to the·
jury and as bearing u11on the Town's acquisition of control
over the area.
14. That tile (}Jurt erred in overruling the Defendant's mo·
tion to strike the evidence.
15. '1,hat th~ Court erred in not grunting Defendant's motion for a mistrial on the ground of prejudicial statements
9-» in Plaintirr·s ·,)closing arguments.
16. ':that the Court erred in grunting Plaintiff's instruction number one.
17. That the Court e1Ted in refusing Defendant's instruction number D.
18. That the Court erred in refusing Defendant's instruction number E.
19. That the Court erred in refusing Defendant:s instruction number F.
'
20. That the Court erred in refusing Defendant's instruction number G.
21. That the Court erred• in ·denying· Defendant's motion
for a new trial.
22. That the Court erred in denying Defendant's motion to
set aside the ver<lict uutl for judgment non obstante veredicto.
QUESTIONS INVOLVED IN THE APPEAL.
1. Is a municipality liable, as a matter of law, for injuries
sustained by a plaintiff who alights from a vehicle on a Statecontrolled highway aucl steps off a State-controlled abutment
into a hole upon land not accepted for public maintenance by
·
the municipality f
2. Does a municipality have a right of appeal from a Circuit Court adverse order on a Plea in Abatement in such a
cnse since, although the order is not final, the matter in
10° controversy concerns a roadway •within the purview of
Section 6336 of the 1942 Code (:Michie) Y
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3. Should not u plaintiff be requii·ed to plead the manner
in which ·a municipality obtained jurisdiction or control over
an area in order to charge snch municipality with liability for
injuries sustained in ~uch ared
·
4. In the ev.ent that a plaintiff fails and refuses to respond
to an order of Court re11uiring the filing of a bill of particulars setting forth the manner in which a municipality obtained
jurisdiction, and in which it E:xorcised control over an area,
is it error for the Court to aclmit the introduction of evidence
bearing upon this question 1
·
5. ·where the Court sfrikes a bill of particulars introducing a new cause of 1wtion on the ground of public nuisance,
filed on the eve of trial, .is it error for the Court to permit the
plaintiff to introduce i:.uch evidence over the objection of the
defendant, especially where such evidence is at variance with
the pleadings Y
6. ·where a plaintiff claims damages for personal injuries
sustained in alighting from a motor vehicle, does her testimony that she <lid not l1ave time to look, and was unfamiliar
with the locality, constitute contributory negligence such as
to bar her recovery?
.
7. Is a municipality so liable for conditions existing adjacent to State Highways that the doctrine of res ipsa loq11,ihtr
apspliWhes
¥ere m
• a sm't agams
. t a mumc1pa
. . l'ty
f or mJur1es
. . . sus1
.
tained by a plaintiff by falling off a State·Highway into a hole,
plaintiff's counsel, in closing argument tells the jury
ll 8 that the ;)defendant is attempting to pass the burden of
liability on to the State Highway Department and that
the jury well knew that the State Highway Department could
not be sued,· is not smih statement so prejudicial that defendant's motion for u mistrial should be granted?
STATEMENT OF FACTS.

Within the bonndarie~ of the Town of Falls Church there
lies a portion of u highway, formerly o ~ a i n e d
by the Co~~irfax and, at the ti~e <?f the occurrence
concerned m th1s cuse, controlled nncl mambuned by the State
Highway Commission, and known as the Annandal~ad
px.StateHighway...i~.o.649.. Running beneath the right o way
of this Higlnvay near iti; intersection with the Lee Highway,
is a State controlled and maintained culvert or drain sewer.
(Appellee's witnl:'ss, Gibson, pp. 91 and 92 of the record. Witness, Phillips, p. 142.) Along the westerly edge of the travelled portion of the Raid Highway, the State bad constructed
a curbing. (Appellee 's witness, Gibson, p. 94 of the record,
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and Appellant's Exhibit. No. 2.) At the point where the culvert or drain terminated beneath the westerly edge of the
said Highway., the State had constructed an abutment directly
beneath the cm·bing, m1d there was nu abrupt four foot drop
at the outlet of the culvert. A State Road map showed that
there was a protective handrail to be erected at this point by
the State, which, however, the State had not constructed at
the time of the occurrence. (Witness Phillips, State
12• Highway Enghwer, p. 142 of the record.) 6 ln order for
anyone other than State emplovees to do anv work on
the Highway or the drain, it was necessary to get a permit
from the State Highway Department. (Appellee's witness,
Gibson, p. 91 of the record.)
On the evening of September 3, 1946, the Appellee, was riding in an automobile driven by bfil:_ husband. They_filopped
alongside the curbing on the westerly side of the ·Hignway.
The Appellee was ~ented in the front seat beside the driver
and the curbing was on her side· of the car. They pulled up
next to the curlJiug, tl1ey knew that there was no sidewalk
there, the driver expected his wife to get out on tho grass
(p. 99 of the record). It was dark, but there was a street
light 95 feet distant. The Appellee said she ''did not have
time to look" where she was alighting (p. 85 of the record).
She stepped out of the car over the curb and the abutment
and into tbe hole and was injured.
ARGUMEN'T.

l. Is a municipality liable, as a matter of law, for injuries/
sustained by a plaintiff who alights from a vehicle on a Statecontrolled highway and steps off a State-controlled ab. utment .
into a hole upon land not accepted.for..public-_mainteru:t:JJ,C.a.by
the municipality 1
'
The Appellant brought this question into the record constantlv from the outset wl1en it filed its first Plea in Abatement, ·then in its clemuners and in its motions for bills of particulars to set forth tl1e manner in which the Town gained
control over the area in question. In addition to the
13• question_ of which is liable, State or municipality, 8 for ,
State highways passing through the municipality, it
brings into the case the question of governmental function
(Appellant's Demurrer, p. 10 of the record).
The law, as stated in most jurisdictions, and restated anci
adopted as in Virginia, is the leading case of H og,qard v. G i t ~
of Richmond, 172 Va. 145. On page 147 of this opinion, the
learned Justice ·said that, in the exercise of governmental
powers, a municipal corporation is held to be exempt from
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liability for its failure to exercise them and for the exerciS'e
of them in a negligent or improper manner.
Even though the town might have applied to the Highwa,•
Commission for permission to do acts of construction, and
might have been granted permission to construct· or maintain the road or drain, nevertheless, the application for such
a right by the Town, or the failure to apply for such right.
is clearly a matter of governmental function and within tl1e
governmental powers. .
In the City of Norfolk v. Hall, 175 Va. 545, this Court held
that a municipal c9rporation rs not liable for a defective plan
for a street or highway on tlie grounds that such comes within
the governmental powers.
Certainly if a plan hf ~;e~~"Uction is within the governmental powers, then t e ·
tion of making any plan, or
taking any action to assume control, would clearly be within
the power of the Town Council and any failure to make a plan
or to take over a rond would not render the Town liable even
if negligent.
The older case of Robinson v. City of Dan.ville, 101
14• Va. 213, eis closer to this case on the facts than any
other that counsel were able to discover. In that case~
the City of Danville was sued for the negligent failure to
maintain properly a drain where it was not contended that
the defendant by contmct, grant, or dedication, acquired the
tight or authority, or undertook to keep open or in repair the
culvert from one end to the other, but, as here, the contention is that the culvert was a public culvert, and being such,
it was the duty of the defendant to keep it open and in repair. In that case the Court held that, before a Town can
be held liable, it must be found that the Council had passed
a resolution regarding the culvert, or lmve authorized the acts
done in regard to it.
Therefore, the Appellant contends that it cannot be held
liable for the injuries in this case, or in any case where the injuries were caused by falling into a hole adjacent to a State
highway, even though within the geographical limits of the
Town, as there can· be no duty on a town to maintain and keep
state highways in a safe condition, and no duty in regard to a
state-owned and operated drain which might create a bnza1·d
adjacent to a highway.
.
2. Does a municipality have· a right of appeal from a Circuit Court adverse order on a Plea in Abatement in sucl1 a
case since, although the order is not final, the matter in controversy concerns a roadway within the purview of Section
6336 of the 1942 Code (Michie)!

11
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It is obvious that the order overruling the first Plea in
Abatement was not a final order or judgment. Ordinarily
such an order cannot be appealed from, but in the words
15• of Section 6336 of the 1942 $Code of Virginia (Michie),
"Any person who thinks himself aggrieved by any judgment, decree, or order, in a controversy concerning • "' • a
roadway, • • 3 or by a final order in any civil case, may present a petition for a writ of er1·or or su.persedeas to the judgment or order". Which language clearly shows that a con~
troversy regarding a roadway is distinguished from other
controversies.
This certainly is an action concerning a roadway as the
whole case d.epcnds on the liability for an act of misfeasance
or nonfeasance on or near a roadway, and the question of
the ownership of the roadway and the control thereof and
the duty of maintaining it in a safe condition are all interrelated, and, we contend, are within the intention of the
statute as being concerning a roadway, and the party aggrieved may appeal to this Honorable Court for any adverse
ruling or order.
The question involved here as to the duty of a Town to a
user of a State highway ,vithin the town boundaries is, as
far as can be determined, one that has not been presented to
. the Court of Appeals prior to this case. The question of law
would have had to be determined at this point in the proceedings before the parties were required to proceed with
the case.
3. Should not a plaintiff be required to plead the manner
in which a municipality obtained jurisdiction or control over
an area in order to charge such municipality with liability
for inju!ies snstnined in such area 7
.
This is a case of tort in which the plaintiff seeks to recover
for injuries sustained from an alleged breach of a duty.
16/J The ,i;declaration says merely that the Town owed a
duty. This is a conclusion of law. There are no facts
pleaded in the declaration or bill of particulars showing how
this duty arose.
The law is well settled in this State, that pleading conclusions of law is bad pleading, Michie 's Digest, Vol. 8, page
167, Section 11, and that wl1at must be stated are the facts
·
out of which the legal duty arises.
The plaintiff did not draw her pleadings to include these
facts, and failed and ~·efused to plead the facts, if any, even
though ordered to do so by the Court (Record, p. 21) upon
the defendant's motion for a better bill of particulars, but
filed two non-responsive answers (Record, pp. 22, 34).
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·The defendant, therefore, is of the opinion that the declaration is fatally defective.
The case of Robinson v. Da.1wille, 101 Va. 215, bolds that it
must be shown that the Town by contract, grant, or dedication, acquired the right or authority, or undertook to keep
open or in repair the culvert, in question, and it was not sufficient merely to contend that the culvert was a public culvert, and being such, it was the duty of the Town to keep it
open. ·
In the instant case, the Plaintiff merely pleaded that it
was a street in the Town and that there was a duty to maintain it in a safe manner.
A mere conclusion is not a fact that can be met by proof,
and the Defendnnt was entitled certainly to its defenses.
0
17•
4. In the event that a plaintiff fails and refuses to
respond to an order of Court requiring the filing of a
bill of particulars setting forth the manner in which a municipality obtained jurisdiction, and in which it exercised control over an area, is it error for the Court to admit the introduction of evidence bearing upon this question?
This is a matter entirely contemplated by Section 6091 of
the 1942 Code of Virginia (Michie) which says, and we quote
it in full: "In any action or motion, the court may order n
statement to be filed of the particulars of the claim, or of
the ground of defense; and, if a party fail to comply with ·
such order, may, when the case is tried or heard, exclude evidence of any matter not described in tl10 notice, declaration,
or other pleading of such party, so plainly as to give the adverse party notice of its _character.''
1

In the recent case of J. L. Farmer, Inc., v. Cimino. 185
Va. 965, on page 969 of the opinion, this Honorable Court,
speaking by Mr. Justice Gregory, held tllat it is the "right
and duty" of the defendant to "call for a bill of particulars • 0 '"' if the notice of motion failed to particularize the
acts of neg·ligence". In the instant case, the Defendant
called for a bill of particulars (p.
) as this Court said
it should, but the Plaintiff below failed and refused to furnish the same. Nevertheless, the trial court admitted evidence called for in the Motion for the Bill of Particulars over
the objection of the Defendant below, evidence to which the
Defendant below had been denied tl1e right to plead.
The filing of the Bill of Particulars called for would have
enabled the Appellant to have pleaded governmental
18~ function and its other *defenses. ·without the Bill of
Farticulars, the case was not at issue and the evidence
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of Town jurisdiction or the evidence concerning a nuisance
should clearly not have been admitted. ·
5. Where the Court strikes a bill of particulars introducing
a new cause of action on the ground of public nuisance, filed
on the eve of trial, is it error for the Court to permit the
plaintiff to introduce such evidence over the objection of the
defendant, especially where such evidence is at variance with
the pleadings Y
Section 3030 of the Code (Michie) states the authority of
a municipality to abate a nuisance. The Appellee attempted
to reform her pleadings on the eve of the trial by filing an
allegation as to nuisance (p. 34 of record) which was at variance with her pleadings. The trial court struck the new allegation upon the motion of the Appellant, and the Appellant, during the trial, objected to all evidence bearing upon a
nuisance. Nevertheless, the Appellee was permitted to present her case before the jury upon the basis of a nuisance
(pp. 93, 102, 103, 104, 107, 108, 109). We contend that this '
was prejudicial error since the proof varied with the pleadings and particularly in view of the motions made to exclude
it (pp. 42, 59, 61). If the amendment was allowed, a continuance should have been allowed. ( Code Sect. 6250.) Since
the amendment was not allowed, the evidence as to the variance should have been excluded, especially since the amendment would have constituted a new cause of action.
The illustrious Judge Burks, in the case of Hurt v. Jones,
75 Va. 353, said, "The rule forbidding the introduction
19<+ .of an absolutely *new cause, as appli~d to a situation
falling within its terms, is a sound one''.
In the case of Federal Land Ba,nk v. Birchfield, 173 Va. 219,
this Court, speaking by Mr. Justice Hudgins, held that an
amendment could not be allowed if it stated a new cause of
action but not if it restated a ca·use of action previously stated
imperfectly. But, in the instant case, the nuisance doctrine
had not been previously stated. Its entrance into the case
at this stage of tl1e proceedings would have made necessary
an entirely new line of defense.
·
6. Where a plaintiff claims damages 'for personal injuries
sustained in alighting from a motor vehicle, testimony that
she did not have time to look, and was unfamiliar with the
locality, constitute contributory negligence such as to bar
her recovery?
The testimony of the Plaintiff and her husband, Thomas E.
Myers, was the only testimony presented showing what occurred on the night of the injury.
Again, when the plaintiff was asked about the distance from

12
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the curb, her answer was (p. 84 of the record), "I did not
have time to look".
Mr. Myers said (p. 99 of the record) that he knew that there
was no sidewalk there and the defend ant; in answer to the
9.uestion "and you didn't look", replied, "I did not have
tune to look" ( p. 85 of the record).
The plaintiff's conduct in this case is very similar to that
of the plaintiff in Smith v. Wiley-Hill Motors, 184 Va.
~0° 49, and here, 3 as in test case, the plaintiff was guilty of
negliience which was the sole cause of the accident.
Another analogous case is that of Hair v. Lynchburg, 165 Va.
78, whe1·e., cpntributory negligence barred recovery for injuries sustained in a city swimming pool.
In the case of Smith v. City of Richmond, 184 Va. 40, we
have a case decided on another point, but the language of
Judge Miller in the lower court, and approved by this Honorable Court, points out that the contributory negligence of
the plaintiff would have been sufficient grounds for granting
a motion to strike the evidence.
In this case the plaintiff was seriously injured, it is true,
but it appears that the jury lost sight of the facts in its sympathy for the plaintiff, and failed to take into account her
very apparent contributory negligence.
7. Is a municipality so liable for conditions existing adjacent to State Highways that the doctrine of res ipsa loquitur
applies'l
If the record in the instant case is examined, it discloses
that the Appellee expects to recover from the Town merely
because she was injured and without showing any act of negligence on the part of the Town, its officers or employees.
We do not think that a municipality is an insurer or that the
doctrine of res ipsa loqititur ~pplies.
It is the Appellant's contention that, even if the municipality can be held liable for state highways and culverts
within its boundaries, nevertheless, no obligation ~owards the
public is imposed upon a city with respect to merely platted
or dedicated WlffS on paper unless the city does some21,. thing or omits to do something from which an invitation
may ereasonably be implied.
In the case of City of Norfolk v. Travis, 149 Va. 523, there
was a grass plot alongside a street and adjoining private
property and allowed to be used '' as part" of the abutting
lots along that side of tl1e street". The defendant in error
fell across a fence which bad fallen on that strip and was
injured. The Court held that '' the doctrine of res ipsa
loquitur is not applicable to municipal corporations" (p. 534
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of the opinion), and that "No obligation towards the public
is imposed upon a city with 'respect to merely platted or
dedicated streets or public ways on paper unless the city
does something or omits to do something, from which an invitation, express or implied, may be reasonably inferred or
implied. The city has a right, therefore, to prepare a way
of a width which in its discretion will accommodate the public in the middle of a dedicated or platted street, without assuming any duty or liability with respect to the portion of
the street allowed to remain in a state of nature" (p. 528 of
the opinion).
· Yet, in the instant case, the jury was allowed to bring in a
verdict for injuries sustained in a fall off a State highway
onto a paper-dedicated grass plot adjoining the State high- .
way and private property, although the plaintiff below stated
in her own words that she had not even looked before stepping upon the said grass plot.
In the case of Smith v. City of Richmond, 184 Va. 40, this
Court held, speaking· by Mr. Justice Holt, that injuries sustnined by the plaii1tiff are not enough for recovery. "It must
be made to appear as a proximate cause that the city
22 9 has done som,ething which it ought 0 not to have done or
has left undone what it should have done". It is Appellant's contention that Appellee makes out a mere case of
res ipsa loquUi,r and cannot recover from a municipality.
8. ·where in a suit against a municipality for injuries sustained by a plaintiff by falling off a State Highway into a hole,
plaintiff's counsel, in closing argument tells the jury that the
defendant is attempting to pass the burden of liability on to
the State Highway Department and that the jury well knew
that the State Highway Department could not be sued, is not
such statement so prejudicial that defendant's motion for a
mistrial should be granted Y
It is Appellant's contention that prejudicial statements
made to the jury by Appellee's counsel in closing argument
influenced tl1e jury beyond the evidcnc~ introduced by ~ppellee, and gave a completely false premise for the returnmg
of a verdict against the Appellant.
Counsel told the jury that the Town was trying to blame
the State and that the jury well knew that the Appellee could
not sue the State because you cannot sue a State. Unfortunately, the Court reporter was not making a record of
closing arguments, but Appellant's motion for a mistrial appears on pp. 157, 167 and 170 of the record.
Counsel's statement gave the jury an entirely new, erroneous, unjustified and false basis for returning a verdict
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against the Town, and one wlrlch was cal~ulated unduly and
unfail'ly to incite the sympathies of the jury. Appellant
fee~ very stl'ongly that the case shpuld not have gone to
the jury after such statement was made, pnd that its motion
for a mistrial sbould have been granted.· Surely, afte1·
23° the prejudicial estatement was mnde by· Appellee's
counsel, it was impossible for the jury to copside1· the
case with either clarity or complete impartiality.
CQNCLU~ION.
It is respectfully conclude4 that, as p. matter of law, n
municipality is not liable for injuries sustained by a plaintiff
who alights from a vehicle, without looking where 13be is to
alight, and falls from a State highway on to a grassv plot
dedicated on paper and never accepted for public maintenance by the municipality; that a right of appeal exists from
an tidverse ruling, even though not final, where such ruling
conce1·ns a roadway; that a plaintiff in a tort case must plead
the wanner in which a defendimt municipality gained control
ov~r an area involved and that, upon failure so to plead, t11c
trial court should rule out all evidence bearing upon the question; that the trial court should rule out all evidence upon a
new theory of the case at variance with the pleadings; that
the doctrine of res ipsa loqu,it·ur does not applv to a municipality; and that a mistrial should be granted where plaintiff 'a <:ounsel tells the trial jury that defendant municipality
is trying to blame the State and the jury well knew that you
cannot sue the State. The refore, the verdict and order of
the trinl eourt should be reversed and final judgment entered
for the Appellant municipality.
JOHN A. K. DONOVAN,
Attorney for Appelbmt,
156 Hillwood Avenue,
Falls Church, Virgini~.
Falls Church, Virginia,

March 22, 1947.

u~

Counsel for the petitioner desires to state orally the
reasons for reviewing the decree complained of.
Copies Qf thi~ petition for appeal have been sent by registered mail Harry A. Shockey, :Esquire, Falls Church, Virginia, flDd· Cb&rles Pickett, Jilsquire, Fairfax, Virginia, opposing counsel hr-this cause in the trial court, this 22nd day
of March, A. D. 1947.
·
·
8
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This petition is to be filed in the office of the Clerk of the
Supreme Court of Appeals at Richmond, Virginia, within five
days hereafter.
·
·
·

JOHN A. K. DONOVAN,

· Attorney. for·· AJ>pellant,
156 ·ffillwood Avenue,
Falls C~urcb, Virginia.

JOHN 'G. TURNBULL,

Attorney for Appellant,
156 Hillwood Avenue,
Falls Church, Virginia.

25• ecERTIFICATE OF QUALIFIJJJD ATTORNEYS~
T.he undersigned attorneys, who are duly qualified tp practice in the Supreme Court·of.Appeals of Vir~a, and whose
addresses are hereinafter given, hereby certify that in their
opinion the dec.ree of the Circuit Court of Fairfax County,
Virgin~a~ coiµplained <>f in the foregpi.ng petition ought to
be revieweiL
·

JOHN A. K. DONOVAN,
156 Hillwood Avenue,
Falls Church, Virginia.

JOHN G. TURNBULL,
156 IIillwood A.venue,
Falls Church, Virginia.

Received Moreb 24, 1947.
. M. B. WATTS, Clerk.
April 26, 1947. Writ of error and supersedeas awarded by
the Court. No bond required.
·

M. B. W.
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And on the 24th day of October, 1945., a Declaration, was
entered in the Clerk's Office of the Court in the words and
figures following, .to-wit:
Bessie M. Myers, Plaintiff,
v.
.
.
The Town of Falls Church, Defendant.
DECLARATION.
Bessie M. Myers, complains of the Town of Falls Church, a
municipal corporation chartered and created by and under the
laws of the State of Virginia, of a plea of trespass on the
case; for this, to-wit; that before and at the time of committing the grievances as hereinafter mentioned, the said' defendant, being such corporation, as aforesaid, was clothed
with the powers, and subject to the duty, among othe1ts, of
keeping sound, safe and ,serviceable for public use and travel>
all its public streets, alleys, walks, drain sewers, and gutters,
and particularly the street known as Annandale Road, and
the drain sewer thereunder as bereinafter described.
Yet the said defondnnt, notwithstanding its duty as afore- .
said, did not keep its streets and drain sewers sound, safe and ·
servicable for public use and travel; but, on the contrary, wilfully, negligently., wrongfully and unjustly permitted the
aforesaid street known as ~i\.nnandale Road and the drain
sewer thereunder to be and continue, with the knowledge of
the said defendant, in an unsafe, dangerous, and defective condition- for a long time, to-wit, for six months next p1·eceding
the time of committing the grievance hereinafter mentioned,
by having an outlet to a drain sewer which had been excavated
under said street, at the west curb line, about fifty feet from
the south side of th,~ Lee Highway, where said street intersects, said excavation being of great depth, to-wit,
page 2 } four f ect deep~ and not protected by a guard rail,
. or any warning, at the said curb line, .by reason
whereof the said plaintiff heretofore, to-wit, on the 3rd day
of September, 1945, in the nighttime while stepping from her
automobile on to the curb as she bad a right to do, was unavoidably and by reason of the negligence and defects aforesaid thrown violently into the said excavation, and as a result
thereof, broke her arm, and was greatly injured. and hurt,
and also by mean§ of the premises the said plaintiff became
and was sick, sore, lame and disordered and so continued for
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a long space of time, and will so continue to the end of this
life, during wl1ich said time said plaintiff has suffered and
will continue to suffer great pain and mental anguish. The
time and place and uaturc of the plaintiff's claim was delivered to M. H. Haertel, :Mayor of the town of Falls Church,
Virginia, pursuant to the Statute of Virginia, in such cases
made and provided.
·
And the refore she in~tituted this action of trespass on the
case, and claims damage to the plaintiff in the sum of $20,000.00.

(Signed) BESSIE M. MYERS
Plaintiff,
HARRY A. SHOCKEY (Signed)
Counsel for Plaintiff.
page 3

~

And on the 24th day of October, 1945, Memorandum, wits entered in the Clerk's Office of the Court
in the words and figures following, to-wit:

To the Clerk, Circuit Court of Fairfax County, Virginia.
Please issue process, Bessie Mae Myers, v. The Town of
Falls Church~ TrespaM on the Case. Damages, $20,000.00.
(Signed) HARRY A. SHOCKEY
Counsel for Plaintiff.
page 4 ~

And on the 25th day of October, 1945, a Process~
was entered in the Clerk's Office of the Court in the
words and figures following, to-wit:
COMMONWEALTH OF VIRGINIA
To the Sbe1iff of Ji.,airfax County,-Greeting:
Yoo are hereby commanded to summon
The Town of Falls Church,
Defendant
if found in your bailiwick, to appear at the Clerk's Office of
the Circuit Con rt of tl1e County of Fairfax, Virginia, at Rules
to be held for the said Court on the Fh·st Monday in November, 1945, to answer an action of Trespass on the Case ex-
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hibited against it in said Court by Bessie Mae Myers, Plaintiff, asking Damages in the Amount of $20,000.00.
And have then and there this writ and show how you have
executed the same.
Witness., Thomas P. Chapman, Jr., Clerk of said Court, at
the Court House of said County, this 25th day of October,
1945, and in the 170th year of the Commonwealth.
THOMAS P. CHAPlLi\.N, JR., Clerk
(Signed} By: KATHERINE K. ASIDVELL,
Deputy Clerk.
Damages : $20,000.00.
ENDORSED ON BACK AS FOLLOWS:
Executed in Fairfax County, Virginia, this 26th day of
October, 1945, by serving a true copy of the within summon
on the Town of Ji'nlls Church by delivering aforesaid copy to
Dr. M. H. Haertel for the Town of Falls Church, he being an
officer of the said town and its Mayor.
E. P. ICTRBY, Sheriff
(Signed} By: W. L. MITCHELL
Deputy
page 5
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And on the 19th day of November, 1945, a Plea in
Abatement, was entered in the Clerk's Office of the
Court in the wo1·ds and figures following, to-wit:

The said Defeudant, by its agent, M. H. Haertel, comes and
says that this Court ought not to have or take any cognizance
of the action aforesaid of the said Plaintiff, in that this cause
of action did not arise on any Street owned or controlled nor
in any was subjected to the Town and that the Town was
never at any time clothed with powers or subject to any duty
of any kind with reference to the alleged Street known as
Annandale Road nor <lid it have any control over any sewer
or drain over, under or tl1rough said Road nor was it the
owner nor did it have any control over the property adjacent
to said Road wherein the Plainti1r alleges sl1e was injured,
but that the supposed cause of action and every p~rt thereof
did arise upon a State Road known as Shreve Street or Annandale Road which road and the sewers thereon, thereupon or
•thereunder were entirely under the control of the State of
Virginia being a State Highway prior to and at the time of the
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alleged injuries to the Plaintiff, and that the property adjacent to said Street was owned by a private owner and is
known as Lot No. 1, Section 4, Greenway Downs, Fairfax
County~ Virginia. Aud this the Defendant is ready to verify.
(Signed) M. H. HAERTEL
State of Virginia,
County of Fairfax, ss:

I, Geralding Stump, a Notary Public in and for the State
and County aforesaid, do hereby certify that M. H. Haertel
personally appeared before me in my State and County aforesaid and made oath that the matters and things stated in the
foregoing Plea :ll'e true.
Given m1der my Jmnd this 16th day of November, 1945.
(Signed) GERALDINE STUMP
Notary Public
My Commission expires 4/24/49.
DONOVAN Al\TD TURNBULL (Signed)
A ttys. for Deft.
page 6}

And on the 23rd day of April, 1946, an Order, was
entered in tho Clerk's Office of the Court in the
words and figures following, to-wit:

It is ordered by tl1e Court that the Clerk of the said Court
will issue a subpoenas duces tecmn directed to W. Frank
Smith, State Highway Department, Chain Bridge Road, Fairfax, Virginia., directing l1im to appear as a witness for the
defendant in the above-named cause at ten o'clock a. m., April
26, 1'946, in the Courtroom of the Circuit Court of the said
County and not depart the Court without leave; and bring
with him all maps and plats anp data of any kind which he
may have concerning the widening of Lee Highway at the
Annandale Road in Fn11s Churcl1, and particularly the stretch
of Annandale Road between Lee Highway and Hillwood AVe·
nue.
Enter:
(Signed) PAUL E. BROWN
Judge
JOHN A. K. DO NOVAN (Signed)
· Atty. for Defendant.
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And on the 1st day of May, 1946, an Order Overruling Plea in Abatement, was entered in the Clerk's
· Office of the Court in the words and figures following, to-wit:
This cause co.ming on to be heard upon the Plea in Abatement filed by the Defendant to the Plai:ptiff 's Declaration and
upon the evidence presented by the Defendant and was argued by Counsel, and it appearing to the Court that the Plea
in Abatement ought to be overruled, it is by the Court, this
1st day of May, A. D., 1946;
ORDERED: That the Plea in Abatement filed by the Defendant .is hereby overruled; to which ruling·of tlie Court the
Defendant.; by' Qounsel, duly excepted and states as its
grounds of exileptions the following:
1. That the Court erred in ruling out the evidenceof Walter
Follin, Chairman of the Town Road Committee, that the Town
did not construct, maintain, repair or control the road in question.
· 2. That the Court erred in overruling the Plea in Abatement of the Town, especially in view of the uncontroverted
evidence that the road in controversy was owned, repaired
and maintained by the Cominonwealth of Virginia and that
the land adjoining the road is in the Subdivision of Greenway
Downs and in p1·ivate ownership.
. And, in view (If tho provisions of Section 6351 of the Code
of Virginia of 1942 (Michie) and acts amendatory thereof, the
Court does not require any appeal bond by the Town.
Plaintiff obje<!ts to the ~rounds as stated in this order, because they are only a partial and inadequate statement of the
facts and ruling uf the Court.
(Signed) PAUL E. BROWN
Judge
Seen:
but not agreed to,
HARRY A. SHOCKEY
Atty. for Plaintiff
JOHN A. K. DONOVAN
Atty. for Dafendant.
page 8
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(Signed)
(Signed)

And on the .... day of May, 1946, a Certificate of
Exceptions, was entered in the Clerk's Office of the
Court in the words and figures following, to-wit:.
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I, Paul E. Brown, Judge of the Cii-cuit Court of Fairfax
County, Virginia, after due notice in writing to the Plaintiff
in the above entitled chuse, do hereby certify that, at the trial
of the Plea in Abatement on the 26th day of April, A. D.,
1946, the DefenJsnt by Counsel excepted to the ruling of the
Court in the folfowing particulars:
'
(1) That the Court erred in ruling out the evidence of Walter Follin, Chairman of the Town Road Committee, that the
Town did not con:;truct, maintain, repair or control the road
in question.
(2) That the Court erred in overruling the Plea in Abatement of the Town, especially in view of the uncontroverted
evidence that the road in controversy was owned, repaired and
maintained by the Commonwealth of Virginia and that the
land adjoining 1he road is in the Subdivision of Greenway
Downs and in private ownership.

IT IS ORDERED that this certificate he, and the same
hereby is made a part of the record in this action and this
certificate shall forthwith the transmitted to the clerk of the
said Court, at the Courthouse thereof in Fairfax County0 Virginia, and be filed by him in the ·said cause.
This certificate was handed to nie and received by me on
the .... day of May, A. D., 1946, and is signed and sealed by
me this .... day of May, A. D., 1946.
•Judge of the Circuit Court of Fairfax
County, Virginia
page 9
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And on the 1st day of June, 1946, an Order Denying Certificate of Exceptions, was entered in the
Clerk's Office of the Court in the words and figures following, to-wit:

This cause coming on to be heard upon the Certificate of
Exceptions and, it appearing to the Court that the Defendant does not have the right to appeal from the order of Court
overruling Defendant's Special Plea, it is, by the Court, this
first day of June, 1946,
ORDERED that the Certificate of Exceptions filed by the
Defendant this day is hereby refused; to which ruling by the
Court the Defendant, by Counsel, duly excepted; and it is
FURTHER ORDERED that the Defendant shall be al- ·
lowed a period of ten days from this date to plead further;

'I

Supreme Court of Appeals of Virginia

22

AND this cause is continued:
Enter:
(Signed) PAUL E. BROWN
Judge
Seen:
JOHN A. K. DONOVAN (Signed)
Atty. for D~ft.
page 10 }

And on the 6th day of June, 1946, a Demurrer to
Declaration, was entered in the Clerk's Office of
the Court in the words and figures following, to-wit:

Now comes the Defendant, The Town of Falls Church, by
Attorneys, and says that the declaration filed against it in
this cause is not sufficient in law for. the 1·eason that it attempts to state a case against the Town for tort liability on
account of its exercise of a Governmental function.
TOWN OF FALLS CHURCH
(Signed) By: JOHN A. K. DONOVAN
Attorney
(Signed) JOHN G. TURNBULL
Attorney
page 11 }

And on the 18th day of ,Tun~ 1946, a Demurrer,
was entered in the Clerk's Omce of the Court in
the words and figures following, to-wit:

Now comes the Defendant, The Town of Falls Church, by
its attorney, and says that the declaration filed by the Plaintiff in this cause is insufficient in law for tl1at it fails to allege
that the Defendant acquired any control or jurisdiction over
the road or drain or sewer in question or that, if it had such
control or jurisdiction, how such control or jurisdiction was
obtained.
TOWN OF FALLS CHURCH
by Counsel
(Signed) JOHN A. K. DONOVAN
(Signed) JOHN G. TURNBill,L
JOHN A. K. DONOVAN
JOHN G. TURNBULL
Attorneys for Defendant.
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And on the 22nd day of June, 1946, an Order, was
entered in the Clerk's Office of the Court in the ·
words and .figures following, to-wit:
page 12

This action came on again this 22nd day of June, 1946, to
be heard upon the first and second demurrs filed by the defendant, and upon motion of plaintiff for leave to file an
amended declaration.
Upon consideration whereof, it is adjudged and ordered,
that the first demurrer filed by the defendant, be and the same
is hereby overruled, and the defendant is hereby granted
leave to withdraw the second demurrer~ and it is further adjudged and ordered that the plaintiff be and she is hereby
granted leave to file an amended declaration.
(Signed) PAULE. BROWN
Judge
Seen:
HARRY A. SHOCKEY
Counsel for Plaiµtiff

(Signed)

JOHN A. K. DONOVAN (Signed)
Counsel for Defendant.
page 13
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And on the 24th day of June, 1946, An Amended
Declaration, was entered in the Clerk's Office of
the Court in the words and figures following, to-wit:
The plaintiff, Bessie l\L Myers, filed this her amended
declaration, by leave of Court first obtained, and eomplains
of the Town of Falls Church, a Municipal Corporation, chartered and created by and under the laws of the State of Virginia, of a plea of trespass on the case; for this, to-wit; that
before and at the time of committing tlie grievances as hereinafter mentioned, the said defendant, being such corporation,
as aforesaid, was clothed with the powers, and subject to the
duty, among other tllings, of keeping sound, safe and servicable for public use and travel, all its public streets, alleys,
walks, drain sewers, gutters, and outlets of the drain sewers
adjacent to the streets, and particularly the street known as
Annandale Road and the drain sewer thereunder and its outlet which is adjacent to said street as hereinafter described.
Yet the said defendant., notwithstanding its duty as aforesaid, did not keep its streets, drain sewers and outlets, sound,
safe and servicable for public use and travel; but, on the con-
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trary, wilfully, negligently, wrongfully and unjustly permitted the aforesaid street known as Annandale Road and the
drain sewer thereunder, together with the outlet, hoie and pit,
adjacent to said street, to be and continue, with the knowledge of the said defendant, in an unsafe., dangerous, and defective condition for a long time, to-wit, for six months next
preceding the time of committing the grievance hereinafter
mentioned, by having an outlet, hole and pit to a drain sewer
which had been excavated under said street, at the west curb
line, about fifty f ect from the south side of the Lee Highway,
from where said street intersects, said excavation, outlet, l1ole
and pit being ~~. ·great depth, to-wit, four feet deep, and not
protected by·n.g'li~rd rail, or any warnin~, adjacent to the
said curb line, by reason whereot the said plaintiff
page 14 ~ heretofore, to-wit, on the 3rd day of September,
1945, in the nighttime while stepping from ber automobile on fo the curb as slle had a right to do, was unavoidably and by reason of the negligence and defects aforesaid
thrown violently into tlle said hole, pit or excavation adjacent
to the curb line, and as a result thereof, broke her arm, and
was greatly injured and hurt, and also by means of the
premises the said plaintiff became and was sick, sore, lame
and disordered and so continued for a long space of time, and
will so continue to the end of this life.• during which said time
said plaintiff has suffered and will continue to suffer great
pain and mental anguish. The time and place and nature of
the plaintiff's claim was delivered to M. M. Hertel, Mayor of
the town of Falls Church, Virginia, pursuant to the Statute
of Virginia, in such cases made and provided. A bill of particulars showing the negligence of the defendant is hereto
attached.
The damage sustained by the plaintiff is the sum of $20,000.00, wherefore she brings lier suit.
(Signed) BESSIE M. MYERS
By Counsel.
HARRY A. SHOCKEY (Si~ned)
Counsel for Plai11tiff.
page 15
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The negligence of the defendant proximately resulting in injury to Bessie M. Myers, consists of
the following acts and omissions.

1. The defendant was guilty of negligence in the construction, erection and installation of the drain sewer, under the
street and its maintenance.
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2. The defendant, after having complete knowledge of the
fact that the town water coming through the drain sewer was
washing a deep hole, pit or excavation four feet in depth, at
its outlet, adjacent to the curb, continued to permit the same
to be unguarded, unlighted and without any warning to the
public of the danger.
3. That it exercised complete control and supervision over
the sewer, drain, outlet, pit, hole and excavation, and performed such services in n reckless, careless and wanton manner.
·
4. That it knowingly permitted the outlet of the drain
sewer, bole, pit ·or excavation which was immediately adjacent to the street and curb, to remain unguarded, without
any warning to tlre public.
5. That the defendant has always exercised supervision .
and control over said drain sewer., hole, pit an(l excavation in
a reckless, careless and dangerous manner, without regard to
the rights of the public using said street.
6. Defenduut recklessly, carelessly and negligently supervised and performed work and labor on the drain sewer, its
outlet, the hole, pit, excavation and the ditch leading therefrom, on divers days aud dates, knowing the same to be left
in a dangerous and defective condition, without any warning
.
to the pJaintiff or the public.
7. That defendant in discharging its drain water from the
town, recklessly, carelessly and negligently, directed its water
through the said drain sewer pipe under the street and caused
and permitted the drain water to wash a deep hole, pit or excavation at the outlet of the drain sewer wllich is adjacent to
the street curb, thereby knowingly forming a trap
page 16 ~ into which the plaintiff unavoidedly fell and was injured.
(Signed) BESSIE M. MYERS
By Counsel
page 17
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And on the 22nd day of .July, 1946~ A Demurrer
to Amended Declaration nnd Bill of Parti~ulars,
was entered in the Clerk's Office of the Court in the words and
figures following, to-wit:
Now comes the Defendant, The .Town of Falls Church, by
its attorneys, and says that the amended declaration and the.
bill of ~articulars made a part thereof by reference, filed by
the Plamtiff in this cause, are insuffici<mt in law for that:
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(1) It is not contended that the Defendant by contract,
grant or dedication acquired the right or authority, or undertook to keep open or in repair either the Annandale Road
or the ten-foot strip of land abutting Greenway Downs, or
the drain sewer; but the contention is that the .Annandale
Road, th~ ten-foot strip of land aforesaid and the drain sewer
are public in character and, being such0 it was the duty of the
Defendant to keep them in repair.
(2) There is no allegation that the Defendant acquired any
control or jurisdiction over the road or drain or sewer or tenfoot strip aforesaid, or that, if it had such control or jurisdiction how such control or jurisdiction was obtained.
TOWN OF FALLS CHURCH
by Counsel
(Signed) .JOHN A. K. DONOVAN
JOHN A. K. DONOVAN
JOHN G. TURNBULL
Attorneys for Defendant
page 18
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And on the 29th day of July, 1946, a Plea in
Abatement to Amended Declaration and Bill of
Particulars, was entered in the Clerk's Office of the Court in
the words and figures following, to-wit:
The said Defendant, by its agent, M. H. Haertel, Mayor,
comes and says that this Court ought not to liave or take any
cognizances of the action aforesaid of the said Plaintiff, in
that this cause of action did not arise or any street, in any
drain sewer or on· any other property owned or controlled
by the Town, nor in any way subjected to tl1e Town1 and that
the Town was never at any time, clothed with powers or subject to any duty of any kind with reference to the street known
as Annandale Road, nor to the ten-foot strip of land abuttfog
Greenway Downs nor to any sewer or drain over, under or
through said road or ten-foot strip, nor was it the owner or
controlling agent of any str('et or land or drain or anv property adjacent to the said road wherein the Plaintiff· alleges
she was injured, but that the supposed cause of action and
every part thereof did arise from property not owned or controlled or within the jurisdiction of the Town of Falls Church.
(Signed) M. H. HAERTEL
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State of Virginia,
County ~f Fairfax, ss:
I, Geraldine Stump, n Notary Public in and for the State
~nd County aforesaid, do hereby certify that l\f. H. Haertel
personally appeared before me in mv State and Countv aforesaid and made oath that the matters and things stated in the
foregoing Plea are true.
Given under my hand ·this 27 day of July, 1946.
(Signed) GERALDINE STUMP
Notary Public
My commission expires 4/29/49.
page 19 }

And on the 24th day of Augus~ 1946, a De-.
murrer to Plea., was entered in the L:lerk 's Office of
the Court in the words and figures following, to-wit:

This day comes the plaintiff and says that the Plea of Abatement heretofore filed by the defendant to the Declaration in
this action is not sufficient in law, and states the grounds of
demurrer relied on to be as follows:
The plea fails to give t110 plaintiff a better writ.
The plea is bad in form and substance.
The plea fails to state any ground sufficient in law to support a plea in abatement.
(Signed) HARRY A. SHOCKEY
Attorney for Plaintiff.
page 20}

And ~n the 2nd day of Octob~r, 1946, an Order
Overrulmg Demurrer and Plea m Abatement, was
entered in tl1e Clerk's Office of the Court in tl1e words and
:figures following, to-wit:
This day came the Defend ant, the Town of Falls Church,
upon a Demurrer and Plea in Abatement to the Amended
Declaration, and the same was ordered by Counsel,
Upon consideration whereof, it is, by the Court, this 2nd
day of October, 1946.,
ORDERED that the Demurrer be, and the same hereby is
overruled, and that the Plea in Abatement be, and the same
hereby is dismissed.
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To which orders, the Defendant, by Counsel, duly excepted.
{Signed) PAULE. BROWN
Judge
page 21 }

And on the 3rd day of October, 1946, a Motion
for a Better Bill of Particulars, was entered in
the ,Clerk's Office of the Corut in the words and figure following, to-wit:
Now comes the Defendant, the Town of Falls Church, and
moves the Court to order the filing of a Better Bill of Particulars by ~e Plaintiff, setting forth in detail:
1. How the. Town acquired the authority, or undertook to
keep open or. in repair the said culvert, drain and roadway.
2. How the Town Council gave instructions about the said
culvert and drain and roadway, or authorized any acts done
by the Mayor or other officers or agents in relation thereto.
TOWN OF FALLS CHURCH,
(Signed) by JOHN A. K. DONOVAN, Attorney.
Granted:
PAUL E. BROWN, Judge.

(Signed)

page 22 ~

And on the 5th day of October, 1946, an Answer
to a Request for a Bet~er Bill of Particulars was
entered in the Clerk's Office of the Court in the words and
figures following, to-wit:
Pursuant to defendant's request for a better bill of particulars the plaintiff comes and says:
·
As to paragraph one, this calls for a legal conclusion, and
the office of a bill of particulars is to furnish specifications
of negligence and damages, and not legal conclusions.
As to paragraph two, this is a matter peculiarly within the
knowledge of the Town of Falls Church authorities themselves.
(Signed) BESSIE M. :MYERS,
Plaintiff by Counsel.
page 23
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And on the 5th day of October, 1946, a· Motion
to Strike Better Bill of Particulars for Insufficiency, was entered in the Clerk's Office of the Court in the
words and figures following, to-wit:

,

Town •>f Falls Church v. Bessie Mae Myers

29

Now comes tbe Defendant, Town of Falls Churcl1, by its
attorneys, and says that the so-called Better Bill of Particulars filed by the Plaintiff in the above styled eause, is insufficient in law and does not respond to the Motion for a Bill
of Particulars filed by the Defendant in this cause, which said
l\fotion was granted by this Honorable Court on October 2,
1946, in that the said Better Bill of Particulars does not state
in detail how the To"'Il Council gave insmwtions about the
said culvert and drain and roadway or authorized any acts
done by the M:ayor or other officers or agents in relation
thereto.
TOWN 01!, FALLS CHURCH,
By Counsel.
(Signed) .TOHN A. K. DONOV.AN,
(Signed) ~JOHN G. TURNBULL.
JOHN A. K. DONOVAN,
JOHN G. TURNBULL,
Attorneys for Defendant.
page 24
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And on the .5th dB!' .of October, 1946, an Order
Striking Better Bill of Pa,l"ticulars, was ~ntered
in the Clerk's Office of the Court in tbe words and figures
following, to-wit:

This cause cowing on to be heard upon .a Better Bill of
Particuw.rs filed by the Plaintiff in response to a. Motion for
Better Bill of Particulars granted in this cause on the 2nd
day of October, A. D. 1946, and upon the Motion of the Defelodant to .strike the Better Bill of P.articula1·s for in.sufficiency, and was J11'.gued by counsel, and, it appearing to ~
Court that the Bette1· Bill of Particulars filed by the Plaintiff in this cause is insufficient, it is by the Court this 5th day
ef Oc,toher, .A. D. 194~
'
ORDERED that .the Beiler Bill of P.uticulars 'filed~ too
Plaintiff in this -~use be and the :Same hereby is stricken.
To -whfola 1·ullilg .of the court the plaintiff ,excepts.
fSig.u.ed) PAULE. BB,O'\VN, Judge.

BARRY A. .SHOCKEY., {.Sig.iaed)
Attorney ior Plai.Jaj;iff.
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And on the 22nd day of October, 1946, a Plea of
Not Guilty, was entered in the Clerk's Office of
the Court in the words and figures following, to-wit:

Th~ said Defendant, by its attorneys, comes and says that
it is not guilty of the premises in this action laid to its charge,
in manner and form as the Plaintiff hath complained. And
of this the said Defendant puts itself upon the country.
TOWN OF FALLS CHURCH,
.
By Counsel.
(Signed) JOHN A. K. DONOVAN, Counsel.
JOHN A. K. DONOVAN,
JOHN G. TURNBULL,
Runyon Building, ·
Falls Church, Virginia,
Attorneys for Defendant.
page 26 }

And on the 22nd day of October, 1946, a Plea of
Contributory Neg·ligence was entered in the Clerk's
Office of the Court in the words and figures following, towit:
The Defendant, by its attorneys, comes and says for an additional plea that the Plaintiff in this cause was guilty of contributory negligence directly contributing to tl1e injuries complained of as follows :
(1)· That upon alighting from the car as alleged in the
Declaration, the Plaintiff did not keep any lookout or pay
any attention to the action which she was taking.
(2) That the location at the street and at the point where
the injury was complained of, was well lighted by street
lamps and the Plaintiff could have seen the conditions of the
drainage and the curb had she kept a proper lookout. '
(3) That there was and is a curb along the side of the road
built for the protection for the cars passing along the highway.
(4) That this is a State Highway and that the car was
parked on a travel portion thereof contrary to the laws of
this State made and provided. And that the parking of the
car in that location contrary to the law, directly contributed
to the injury. And that the alighting by the Plaintiff from
the illegally parked car was negligent.
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(5) That the action of the Plaintiff was reckless and careless and without the. proper lookout.
TOvVN OF FALLS CHURCH,
.
By Counsel.
(Signed) JOHN A. K. DONOVAN.
'

.

page 27 }

.A.nd on the 1st day of November, 19J6, an Order was entered in the Clerk's Office of the Court
in the wo_rds and figures following, to-wit:
This day came the plaintiff by her attorney, and it appearing by affidavit of the said plaintiff that certain written documents, to-wit: written authorization or franchises that were
issued to the Virginia Electric & Power Company, or the
Alexandria Light & Power Company, or the Virginia Public
Service Company, for the installation and erection of electric light poles along Shreve Street or Annandale Road, between the Lee Highway, and Hillwood Avenue, in the Town
of Falls Church, said section is also known as the east side
of Section Four of Greenway Downs Subdivision, are in the
posse·ssion of R. M. McVean and the Virginia Public Service
Company, who are not parties to the matter here in controversy, and that the said writin~ is material and proper to be
produced before this court: it 1s thereupon ordered that the ·
clerk of this court do issue a subpoena duces tec·um to compel the said R. l\f. :McVean and the Virginia Public Service
Company, to produce said writings before this court at the
courtroom thereof, on the 8th day of November, 1946, at 10:00
o'clock A. :M.
(Signed) PAULE. BRO,VN, Judge.
page 28}

And on the 1st day of November, 1946, an Affi.
davit, was entered in the Clerk's Office of the
Court in the words and figures following, to-wit:

State of Virginia,
County of Arlington, to-wit:
This day, in the County of Arlington, Bessie M. Myers,
personally appeared before me, Harry A. Shockey, a Notary
Public, in and for tl10 County afore said, in the State of Virginia, whose commission as such will expire, October 8, 1949,
' and made oath that sl1e is the plaintiff in the above styled
action, that there are, the plaintiff verily believes, in the possession of the defendant, a certain written authorization or
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franchise that was issued to the Virginia Electric & Power
Company, or the Alexandria Light & Power Company or the
Virginia Public Service Company, for the installation and
erection of electric light poles along S1irevc Street or Annandale Road, between the Lee Highway and Hillwood Avenue,.
in the Town of Falls Chureh, said seetion is a)so known as
the east siq.e of Section Four of Greenway Downs Subdivision;
also there is a certain permit Number Six, dated Novembet·
27, 1945, which was issued to G. E. Webe1·, for the construction and erection of a building on Lot #14, Section 4 of
Greenway Downs, and all in the possession of tl1e defendant;
all of which documents eontaiu material evidence for the
plaintiff;. and .the plaintiff desires that a summons be issued
in a~eordam,e with the provisions of Section 6237 of the
Oodc of Virginia, requiring the defendant to produce said
documents herein referred to.
~

(Signed)

BESSIE l(. MYERS, Plaintiff.

Subscribed and sworn to before me this· :Ust d.ay of October, 194/6. In testimony -wnereof I have hereunto set my
hand the day, month and year aforesaid.

(Sigood) HENRY A. SHOCKEY,
Notary Public.
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And on the 1st day of November, 1946, an Affidavit, was entered in the Clerk's Offiee of the -Ooud
in the words and figures f,ollowing, to.;,rit:
State of Virginia,
County of Arlingt-Gn, tfro..wit:

This day, in the Ooun.ty of Arlington, Bessiie 1'f. Myers
pt!rsonnlly appeared. before me, Ha'l'ry A. Shoolrey, a Notary
Public, in and for the County af-01tesaid, in tllte State of Vii:Tginia, whose commission as such will expire October 8, 1949,
and made oath that she is tlie plaintiff in rtbe .above styled
action, tllat there are, the plaintiff ve:riqy lbelievies, in tihe possession of the Vh:ginia Public Service Company and R. 1\1.
McV.ean, eertuin written authorizations or fl'.ane.hises tliat
weTe issued -to the Virginia Electric & PoweT Company, m:"
the Alexandria Ligbt -& P-ower Comipany or the .said Vagiirma
Public Se'I'Vice Oompany, for tlhe instl!Ua:bi<m and .eirection
of electric fight poles along Shreve Sweet or Annendaie
Road, between the Lee High\my and Hiillwood Avenue, in
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the Town of Falls Church, sa1d section is also known as the
east side of Section Four of Greenway Downs Subdivision;
and all in the possession of the said R. M. }fcVean, and the
Virginia Public Service Company; all of which documents
contain material evidence for the plaintiff and the plaintiff
desires that a summons be issued or a subpoena duces tecwm,
pursuant to the statute in such cases made and provided be
issued requiring the said R. M. l\foVean and· the Virginia
Public Service Company, to produce said documents herein
ref erred to, on November 8, 1~46, at 10 :00 o'clock A. M., in
tl1is Court.
(Signed) BESSIJ~ i\L MYERS, Plaintiff.
Subscribed and sworn to before me this 31st day of October, 1946. In testimony whereof I have hereunto set my
hand the day, month and year aforesaid.
(Signed) HARRY A. SHOCKEY,
Notary Public.
page 30}

w~s

And 011 the 1st day of November a Summon
entered in the Clerk's Office of the Court in the
:words and figures following, to-wit:
Commonwealth of Virginia,
County of Fairfax, to-wit:To the Sheriff of Arlington County,-Greeting:
,ve command yon, pursuant to an order of the Circuit
Court of Fairfax County, Virginia, entered on the 1st day
of November, 1946, that you summon R. l\f. McVean and the
Virginia Public Service Company to appear before our Circuit Court of Fairfax County, Virginia, at the Courthouse
Building in the Town of Fairfax, Virginia, on Friday, November the 8th, 1946, at 10 o'clock, A. M. and PRODUCE .BEFORE THE SAID COURT CERTAIN .WRITINGS AND
DOCUMENTS, to-wit, "WRITTEN AUTHORIZATION OR
FRANCHISES THAT "WERE ISSUED TO THE VIRGINIA ELECTRIC & POWER COMPANY, OR THE
ALEXANDRIA LIGHT & POWER COMPANY, OR THE
VIRGINIA PUBLIC SERVICE COMP ANY, for the installation and erection of electric light poles along Shreve Street
or Annandale Road, between the Lee Highway and Hillwood
Avenue, in the Town of Falls Church, said section is also
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known as the east side of Section Four of Greenway Dowus
Subdivision, are in the possession of R. M. McVean and t11e
Virginia Public Service Company, who are not parties to
the matter here in controversy, and that the said writing is
material and proper to be produced before this colll't; and
then and there to testify and the truth to say on behalf of
the plaintiff in the hereinabove styled cause now pending and
undetermined in said Court.
And have then and there this writ and make return how
you have executed the same.
WITNESS, THOMAS P. CHAPMAN, JR., Clerk of our
~aid Court at the Courthouse thereof, in the County and
State aforesaid, the 1st day of November, 1946, and in the
171st year of the Commonwealth.
THOMAS P. CHAPMAN, JR., Clerk.
(Signed) By: "\V. FRANKLIN GOODING,
Deputy Clerk.
page 31 ~

Endorsed on back as follows :

Executed this 6 day of Nov., 1946, by serving a true copy of
the within process on R. M. McVean and George It'. Duborg,
Manager, Virginia Electric and Power Co. in person, in Arlington County, Virginia.
Given under my hand this 6 day of Nov., 1946.
(Signed)

H. G. BAUSERMAN,
SI1eriff, Arl. Co., Va.
(Signed) By: T. J. CRACK,
Deputy Sheriff.
page 32
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And on the 1st day of November, 1946, a Summon, was entered in the Clerk's Office of the Court
in the words mtd figures following, to-wit:
Commonwealth of Virginia,
County of Fairfax, to-wit:To the Sheriff of said County ,-Greeting:
We command you, in the name of the Commonwealth of
Virginia, that you summons THE TOWN OF FALLS
CHURCH to appear before our Circuit Court of Fairfax
County, Virginia, at the Courthouse. Building in the Town
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of Fairfax, Virginia, on FRIDAY, the 8th day of November,
1946, at the hour of 10 o'clock, A. M., and PRODUCE BEFORE THE SAID COURT CERTAIN WRITINGS AND
DOCUMENTS, to-wit, A CERTAIN "WRITTEN AUTHORIZATION OR FRANCHISE THAT vVAS ISSUED TO THE
VIRGINIA ELECTRIC & PffWER COMPANY, or tl1e
ALEXANDRIA LIGHT & P0WER COMPANY or the
VIRGINIA PUBLIC SERVICE COMPANY, for the installation and erection of electric light poles. along Shreve
Street or Annandale Road, between the Lee Highway and
Hilhvood Avenue, in the Town of Falls Church, said section
is also known as. the east side of Section Four of GreenwavDowns Subdivision; also there is a certain permit Number
Six, dated November 27, 1945, which was issued to G. E.
Weber, for the construction and erection of a building on
Lot #14, Section 4 of Greenway Downs, and all in the poss·ession of the defendant; and then and there to testify and
the truth to say on behalf of the plaintiff in the hereinabove
styled cause now pending and undetermined in said Court.
And have then and there this writ and make return how
you have executed the same.
WITNESS, THOMAS P. CHAPMAN, JR., Clerk of our
said Court, at the Courthouse thereof, in the County and
State aforesaid, the 1st day of November, 1946, .and in the
171st year of the Commonwealth.
THOMAS P. CHAPMAN, JR., Clerk.
(Signed) By: "\V. FRANKLIN GOODING,
Deputy Clerk.
page 33
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Endorsed on tbe back as follows:

Executed in Fairfax County, Virginia, this 4th day of November, 1946, by serving· a true copy of the within summon
on the Town of Falls Church, by delivering the aforesaid
summon to Fenner Hazelgrove, in person, in the Town Hall
of Falls Church; he being an officer of the said Town of Falls
Church and its :Mayor.
(Signed)
page 34

~

E. P. KIRBY, Sheriff.
By: FLOYD KIRBY, Deputy.

And on the 7th day of November, 1946, an Answer to a Request for a Better Bill of Particulars,

'

!i'
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was entered in the Clerk's Office of the Court in the words
and figures following, to-wit:
Pursuant to defendant's request for a better bill of particulars the plaintiff comes and says :
.
As to paragraph one there was a public nuisance existing
adjacent to the highway, which was known to the defendant, and was its ministerial duty to have abated or to have
place a guard rail and lights at night in order that the public traveling the street would be protected.
As to paragraph two, this is a matter peculiarly within the
knowledge of the Town of Falls Church authorities themselves.
(Signed} BESSIE M. MYERS,
Plaintiff, by Counsel.
page 35
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And on the 8th day of November, 1946, a Motion
to Strike Second Better Bill of Particulars for
Insufficiency, was entered in the Clerk's Office ·of the Court
in tbe words and figures following, to-wit:
Now comes the Defendant, Town of Falls Church, by its attorneys and moves this Honorable Court to strike the socalled Second Better Bill of Pal'ticulars filed by the Plaintiff in tbis cause for that the same is not responsive to the
motion for a better bill of particulars filed by the Defendant
herein and the order of the Court requiring the Plaintiff to
file the said better bill of particulars and for that tl1e alleged
second better bill of particulars does not set up matter pertinent to the issues in the case and does not set up the required matters which the Defendant is entitled to know in
order to prepare his defense.
TOWN OF FALLS CHURCH,
By Counsel.
(Signed) JOHN A. K~ DONOVAN.
JOHN A. K. DONOVAN,
JOHN G. TURNBULL,
Runyon Building,
Falls Church, Virginia,
Attorneys for Defendant.
page 36

~

i: :
;'
!

And on the 8th day of November, 1946, an Order Striking Second Better Bill of Particulars
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was entered in the Clerk's Office of the Court in the words
and figures following, to-wit:
This case coming on 1o be heard upon a Second Better Bill
of Particulars filed by the Plaintiff in response to a Motion
for Better Bill of Particulars granted in this case on the
2nd day of October, A. D. 1946, and upon the Motion of the
Defendant to strike the Second Better Bill of Particulars for
insufficiency, and was argued by counsel, and, it appearing
to the Court that the Second Better Bill of Particulars filed
by the Plaintiff in this case is insufficient, it is by the Court
this 8th day of November, A. D. 1946,
ORDERED that the Second Better Bill of Particulars filed
by the Plaintiff in this case be and the same hereby is stricken,
to which action of the Court the plaintiff excepted.
(Signed) PAUL E. BROWN, Judge.
Seen:
Attorney for Plaintiff.
page 37
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And on the 8th day of November, 1946, a Motion
to Quash Subpoenas Duces Tee-um and Summons
to Produce, was entered in the Clerk's Office of the Court in
the words a_nd figures following, to-wit:
Now comes the Defendant, Town of Falls Church, by its
attorneys and moves this Honorable Court to quash the
subpoenas duccs tecum issued against the Virginia Public
Service Company, and to quash the summons to produce issued against the Town of Falls Church, for that:
The said subpoenas and the said summons to produce require the parties sununoned to furnish records and other material which would not be in support of any of the allegations of the pleadings filed by the Plaintiff in this cause,
which would be irrelevant to this ·cause, and which would be
contrary to the Court's order entered heretofore granting
the motion of the Defendant to require the Plaintiff to fur·
nish a Better Bill of Particulars setting forth, (1) How the
Town acquired the authority, or undertook to keep open or
in repair the alleged culvert and drain and roadway; (2)
How the Town Council gave instructions about the said cul-
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vert or drain or roadway, or authorized any acts done by
the Mayor or other officers or agents in relation thereto; and
contrary to the Court's orders entered heretofore striking
the alleged Better Bill of Particulars and the alleged Second
Better Bill of Particulars filed by the Plaintiff he1·ein allegedly in response to the said order of Court requiring the
filing of the same.
TOWN OF FALLS CHURCH,
By Counsel.
(Signed) JOH~ A. K. DONOVAN, Counsel.
JOHN A. K. DONOVAN,
JOHN G. TURNBULL,
Attorneys for Defendant.
page 38 } In the Circuit Court of Fairfax County, Virginia.
Bessie M. Myers, Plaintiff,
1).

Town of Falls Church, Defendant.

~(<..JD-'

CERTIFICATE.
This is to certify that the following transcriptive testimony
is all of the evidence offered. by the parties in the within
cause at the trial of same in the Circuit Court, Fairfax
County, Virginia, on the 8th ~N~'T.'J!b.er....A.p. 1946.

-----

PAULE. BROWN, Judge .

.------J:anuary 10th, 1947.
pag·e 39 } In the Circuit Court of Fairfax County, Virginia.
Bessie Mae Myers, Plaintiff,
v.
Town of Falls Church, Virginia, Defendant.
The deposition of Bessie Mae Myers, et als., taken before
Hon. Paul E. Brown, Judge of the Circuit Co11rt of Fairfax
County, Virginia, at the Fairfax County CourtJ1ouse, Fairf ux, Virginia, on the 8th day of November, 1946, to be reacl
as evidenee on behalf of the complainant in the above-r.ntitled cause.
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Appearances: Harry A. Shockey, Esq., and Charles Pick-,
ett, Esq., Counsel for Plaintiff. J. A. K. Donovan, Esq., and
John G. Turnbull, Esq., Counsel for Defendant. The Complainant in her own proper person.
page 40 }
page 41 }

Index.
(The following transpired in the Judge's chambers:)
·

Mr. Donovan: If your Honor please, on yesterdav, I had
served, about quarter of eleven in the morning, what apparently appears to be a second better bill of particulars. I don't
know whether that appears in the record yet. It was served
personally on me.
Mr. Shockey: I filed it yesterday in the papers.
The Court: I don't see it. The last thing here is an order
to strike the better bill of particulars, October 5th. There
are some more papers, too. You had a subpoena issued(the Court reads aloud the better bill of particulars).
Mr. Donovan: If your Honor please, we are moving to
strike. the second better bill of particulars for insufficiency,
also on the grounds: at the outset of argument in this motion
to strike, it appears to us that this so-called better bill of particulars is a pleading. If we examine it closely, we see it
alleges entirely new matter which bas never before appeared
in this case, namely: that there is a public nuisance existing
adjacent to the highway, which is its ministerial duty to have
abated.
If your Honor please, nowhere in the plendings in the record, up to now or yesterday when this so-called better bill of
particulars was filed, do we find this cause of action, which is
entirely different from this cause of action which
page 42 } has been pleaded heretofore in this case. As a
matter of fact, that paragraph contains n pleading
of a special nature in that it is based on a section of the Code
of Laws, Section 3030. We have been aware of that section
for some time and have had occasion to refer to it in other
cases. We, therefore, know that that is the bRRis of a suit of
that kind, Section 3030 of the Code.
Either that should be stricken as being not responsive-it being an insufficient better bill of particulars and not responsive to the order of the Court requiring n better bill of
particulars, which was entered some time ago on om· motion,
or, if it is permitted at this late date, it is a nqw pleading, to
which we would be entitled to answer. If the case were to be
tried upon this theory, it obviously would put us to an en-
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tirely new line of defense, since it is an entirely new type of·
case.
We believe that particular paragraph in this better bill
of particulars is, in fact, a pleading. It certainly is at
variance with the pleadings in this case at this time. It is
not a bill of particula1·s and sets up no particulars in answer
to the motion for a better bill of particulars; the paragraph
in which motion provided 110w the Town acquired the authority or undertook to keep open or in repair the aJleged culvert and drain and roadway.
page 43 ~ Further, as to this paragraph, there are no facts
set: ·up concerning what is a public nuisance. It is
merely a con<ilj.lsion of law. We feel it ougbt to be stricken
in the first ins,tance because it is a pleading setting up entirely
new cause of action; and, in the second instance, because it
is not responsive to the motion and order for a better bill of
particulars, which order was entered by this l1onorable court
some time ago.
We have some authorities on the subject, particularly a
Virginia case in 93 Va., which has never been overruled.
93 Va., p. 683, Columbia Accident .1ssn. v. Roekie.
Sec. 6091 of the 1942 Code.

91 Va., p. 483.
Now/if your Honor please, that is on our right to be informed as to the case brought here. We nlso have some law
on the question of a variance.
Referring now to Burke's Pleading and Practice, pp. 574
and 575. On page 574 and the top part of 575, discussing tbe
question of an insufficient bi11 of particulars, and relying upon
the case of Columbia Casualty v. Ror.kie~ which I have just
cited, the Court goes on to an additional paragrapb, wbich
is entitled "Variance".-Also, Sec. 305 Code of Va., p. 566.
We believe that upon hoth of these grounds: first, that it is
a new pleading and a variance of the pleadings
page 44 ~ beret ofore filed and the case now presented before
us; second, upon the fact it is not responsive· to
the order requiring a better bill of particulars, the same
·should be stricken from the record.
The Court: I do not think the bill of particulars is responsive and, even if it were, it is a mere conclusion. Yon say
there is a public nuisance there and that is your conclusion
that it is a public nuisance. I am not so sure that I know what
you are talking about, namely, this I1ole, if there, I am not
so sure it is a public nuisance. I public nuisance is, ordinarily, something obnoxious or something dangerous to the
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public to large, something of that sort, and not a hole in the
street.
Mr. Pickett: If the Court please, it is not my opinion that
a motion to strike n bill of particulars is ever proper, and
I think the Court fell into error in striking the previous bill
of particulars. If a bill of particulars is insufficient, the
party aggrieved may make a motion for a better bill of particulars, more complete, and, in all, any failure to file a full
bill of particulars is to limit the plaintiff in his proof of tho
things set forth in the bill of particulars. In addition to that,
the office of the better bill of particulars is to apprizc the defendant of the facts upon which the plaintiff's claim is based
and not upon the law on which the plaintiff relies.
page 45 ~ In other words, in ordinary negligence cases, a bill
of particulars should sl1ow the acts of negligence
upon which relim1ce will be placed, also the extent of the injuries relied upon, but, certainly the plaintiff is not required
to apprize ·the defendant of any legal theories upon which he
relics. It is perfectly apparent, if your Honor please, that
the facts are fullv set forth in the amended declaration filed
in this case. ,vimt conclusions of law mav be drawn from
that is a matter for the Court to pass upon. I agree with
what the Court says: that to say it is a public nuisance is a
matter of conclusion. It is a conclusion we draw from the
facts set forth in the declaration. It is a conclusion which
counsel here, for the Town, should draw., tliat we contend it is
a nuisance. They cannot be surprised in any _way because
they know, from the declaration, that the plaintiff claims she
was a traveller on that street; that she fell into this pit; that
she claims it is the duty of the Town to keep the highway safe
for travellers on the highway.
The Town also knows it is the plaintiff's contention that
the Town had exercised nets of juris~iction over the land on
which this pit is situated. All those facts are set forth and
were in their possession ever since the declaration was filed;
and, certainly, this last bill of particulars sets forth
page 46 ~ no. new facts whatsoever by which they were surprised.
·
So it seems to me, if your Honor please, the motion to
strike hus failed for the reasons I have stated.
Mr. Donovan: If the Court please, I believe Mr. Pickett
has failed to take into ac<'ount the substance of 011r motion
for the bill of particulars whicl1 asked that the plaintiff state
how the Town acquired the authority or undertook to keep
open or under repair the alleged culvert and roadway and
how the Town Council gave instructions about the said culvert, drain or roadway, or any acts done by the Mayor, or
other officers or agents, with relation thereto.
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. -Mr. P~ckett_: '\Vhat is the object of us telling.you what you
already know 1
Mr. Donovan: The Court's order requiring.U1e better bill
ot particulars·was·basecl upon ~hose two requests. It is,·thorefore,· a specific order. In the first pl~ce,,the Coud's specific
order in that case was ,proper. It is .true that what l\lr.
Pickett says about furnishing.a bill of particulars.might be
a· correct view in ordinal'y damage cases between,private,parties;'however,·here we have a:mmiicipal corporation, and, if
your Honor·,vill recall, our motion for a· better bill of: particulars was based lnrgely upon. the case of. Robinson
page 4T~ v.:city of-Da1iville, 101 Va. particularly.on page
.· 215 of that case, which case lms never been reversed. (Counsel reads citation.) Upon that . case, as I
stated, our II?,Otion for a better bill of particulars w.as granted~
so: that we might know what allegations the plaintiff was.going to make as to bow the Town did get control of illis particular area. The motion, having been granted by order of
the .co~rt requiring the. plaintiff to furnish a better bill of
particulars on those points, was· specific and, the refore, when
theAplaintiff filed a better· bill of particulars, that better bill
of particulars would lmvo to be specific and would have to be
respons.ive to the order ·of court.
Since it is not responsive and not specific and contains conclusions rather than facts, certainly it is not the kind of a
bfll ·of particulars that t11e Conrt ordered, nor. the kind the defendant is entitled to in order to defend his case; the refore,
the proper way of prococlure against it is to have it stricken
as ·~ot responsive, and we. thei:efore feel very strongly. tlmt
the Court's previous orders on the subject were not followed.
·l\Ir. Pickett: In reply, I say this: that there are.. nuthorities to the effect that it is not necessary that a ,Town or City
Council should expressly nutllorize acts done and the City or
. 'rown can acquire rights· by user. These ~entlepage 48 }- men' know, and the town nuthori.ties know, that in
the dedication·of Greenway Downs, a strip of land
10 feet wide, adjacent to this land, was dedicated for, sidewalk
purposes and they know that, for n period of time, the Town
has exercised control oYer that ten-foot strip. W c -bavc asked
for a s1tbpoena duces tecmn~
. Mr.· Donovan:
e deny all ·those facts.
·~fr.Pickett:· Yes, but ti1ey arc conclusions from these facts
here.
'The ·court: · I am .going to strike this last bill. of pm·ticulars. That
throw YOU right·hack to this.amended bill.
: Mr. Pickett: ... That the question o£·proof.
· The Court: · This brings up nu entirely .new. situation.
There is an e:ritir'ely new situation of failing to abate· a public
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~uisa~c.e,llll~,fijjli~. to k~qp th,e ,~treat fo ,r~m1ir. Tl.le .Prpof
lS-.e~tirelf differ~11t.t1111d I1owpef~:lP- here dpyoµ. ~llegei~t JS a
pthublic,~u1san~e. ,Y1>1.1.alle_ge 1bs th~ir _quty._to Jr:eep- *h:e s.t~eet
ere,.l,U,repa.1r.
.Mr...Pickett: And.the Jine.aqjaceJ}tjtheretp.
Tbe .C.ourt: ..A.n.d Jhe Jp1.1J,1ii ,.D,Qisan<i~ T
.
,
Mr. Pickett: '.~~r.Qq~1rt,of 4I?P~lsJ~s ~l,d,t\1at.wll~r_e;,11
dangerous conditi~m exists ad~('.e~t. tp. t~ .high,vQy1 JV4ich
· .would: lli.r~ly. endaµger the Iiv~s .of tri3,velle1·s on the
page ,49, } ~ghw~y, , j t is .tW: duty . of I the .~unfoip_9li~Y ·.1;o
remedv t]iat conchtion.
·
The C_ourt: It clo~s po~ say,itjs a p;1~bµc.Jµ1i~nce.
Mr. Prnkett: No, 1t 1s m the public's powerThe Court: This says, itjs a,. public 11µ.is~ce.
Mr. _Piekett: That is,µierely descr~ptjve of the situation.
It is a legal conclui,i9n derived from tile <1es91·iption ..of-the
declaration as it .exists.
·
·
.The Court: (a,m.,going to .stpke it.
Mr. Pickett: \Ve note au exceptjon.
.lfr. Douovau: i1Ve have. several other matters. We no;w
present the motion to quash the subpoena duces tecmii ag1;1,fust
the .Virg.wja Electrj.c i Po,wer Company . and ~e snbp,oena
against the Virginia Public Service Company·
:Mr. Shockey: Are you representing: the ~ Virginia ~nplic
Serv.ice Company?
Mr. Donovan: Andi the. summons to produce; be.ing issued
against: the .Town of Fa,lls Church. T.hose iubpociias,. d·uces
tecu,m and notice to .produce C{lll upon the ..par.ties against
w.hom they are directed; to. pr~duce ~f.rtain re,c~rds ...which
would not be, .in any,,mauner, .~n ~id -in ~he allega,tionS:.pf :tlie
amended declaration. · In this ca~e, we.call
a,bill of particulars requiring plaintiff to Jet us kno.w Jww-·~he· !T~
gained .control or. authority over, ;this particular, area. .They
refused and failed to furnish such a bill of particupage 50} lal's; .the matter havi~g been argued at le~st twice
before . your, Honor. 'rhe. subpoena. dm:es tecwm
and.. summous:.to 1.prod~e .clearly call for do~uments which
would ,not.suppo:rt .any of: the allegations of ;the amended
declaration,, wl1ich go, bpyond)t,_.and ,whiph, woµld .pre.seµt
evidence at variance witl1 tl1e amended declaration, and I
rely upon ,Section 308 of Bu,rke's- PJ.e?dings. a·nd -P,actice,
also on .the ca,snalty .COlllpnuy's case, which I cit~d :today. We,
the refore, 'move to q~h the s-,ippo,;na d1,ces, t.ecum, and the
notice to ,prQdu.ce a&, a11 µttempt to ge~ into evide,uc~; m~tters
not covered b)l' the.pleading.or bill of.partfoulars -but,Jri fact,
at variance with the amended de.elaratiQn, whi~h ,is DQ,W .b.e~
fore th~ Court and in total variance with the pleadings.
I

for
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We believe this is the proper time for us to make our motion before the case begins and before the jury is impaneled.
Mr. Pickett: Again, I think my friends have misunderstood. It is a question of the relevance of the documents
called for and the Court can pass on that at the proper time,
at which time, if the Court excludes the evidence, we want to
put in the record what the evidence would be.
The Court: Motion denied.
Mr.. Donovan: \Ve note an exception.-'.Ve have an order,.
by the way, _striking the second better· bill of particulars.
(The Court signs the order.)
page 51 }

The Court: All right, go ahead.
l\I r. Donovan :
e also move at this time to exclude any evidence having to do "ith the manner in which the
Town gained control or authority over this particular area.
\.Ve feel this motion should be made now, rather than before
the jury, and we would like it to be taken that our motion
~oes to all such evidence which may be attempted to be offered.
Mr. Pickett: You want to keep us from even offering the '
evidence1
The Court.: "Motion denied.
Mr. Donovan: Exception noted.-Now one final word as
to the jury: in this particular case, being against the municipality, and in view of the recent history of litigation involving
the municipality, we are somewhat concerned over our ability
to obtain an impartial jury. For instance, if there are colored persons on the jury,~ we believe the animosity in the Taylor case is extended to all persons in the county and that the
animosity in thisThe Court: There is only one and we just won't put him
on.
Mr. Donovan: "'vVe also believe tlle jury should comprise
citizens of towns, as well as rural areas.
page 52 ~ The Court: I am afraid I cannot accommodate
you on tlmt. I think the only ones here are residents of Falls Churcl1. I believe they .are all residents of the
Town of Falls Church.
Mr. Donovan : Then we except.
The Court: Your motion comes too lat<>. You could have
had such a jury if I bad known it sooner.
Mr. Donovan: My request at this time is that we. have an
impartial jury of citizens comprised of residents of towns
and residents of rural areas.

,v
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Mr. Pickett: Under the statute, you had the right to ask
for a special jury.
The Court:· I cannot get a special jury here now.
Mr. Donovan: Vile believe we have the right to ask who
are residents of towns and residents of rural areas.
The Court: The sheriff's Jist will show that. Had you
said anything about that yesterday, I could have had twenty
men here today and you could have hud your pick, but I cannot do it now.
:ri.rr. Donovan: How manv are here now 1
The Court: Twelve. There are eleven and the colored man
here.
Mr. Donovan: '\Ve need one more.
page 53 ~ Tl1e Court: You just need nine to start with. I
don't know whether there are any from towns or
not. They were not picked with any such idea as that. The
way I picked them was spread out, for service.
l\fr. Turnbull: For your information, Mr. Thompson does
not live in the town.
The Court: l think neither side should have residents of
. the town in this case, because in a small town, like Falls
Church, there is hound to be bickering and someone may be a
relative of counsel and both sides would suffer.
·
Mr. Pickett: '\Ve are not raising any question about it.
Mr. Shockey: Not a bit.
Mr. Donovan: That exception wns at a point where we
failed to understand it, so there is no exception to that particular ground. Our only point at this time is as to the colored
person, and you have already indicated he would not be put
on.
·
(At this point, the Court and couusel for· both sides ~ent
into the courtroom, where the jury was in the box.)
!\fr. Pickett: Before the jury is swom on the issue, we
would like to say if we are rigl1t, to have our witnesses called
and whether certain documents called for by this subpoena
are available.
page 54 ~ The Court: You have the list, don't you 7
Va. Public Service Representative: You asked
for a specific permit. ,ve have searched our records but could
find no specific permit for the two poles for that particular
street in question. '\Ye serve under a .blanket francl1ise; we
operate under a blanket francl1ise and I have that.
l\Ir. Pickett: Any other documents?
Mr. Donovan: I lmve looked them over and I thiuk we
have everything asked for.
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Ou motion of llr. Donovan, all witnesses, with the exception of :Mr. Follin, member of the Town Council of Falls
Church, the plaintiff, Bessie Mae Myers, ancl the representative of the Virginia Public Service Company, were excluded
from the courtroom.
Opening statement :

By Mr. S~ockey: May it please the Court and you, gentle·
men of the Jury: ·
This is an action broug·ht by Mrs. Bessie Mae :Mvers, who
lives over near Annandale, against the Town of Falis Church
for· personal injuries sustained by her due to a fall from her
automobile into a pit or a hole which was beside the highway
known as the Annandale Road.
Gentlemen, t11e things we exp1:ct to prove and
page 55 ~ show will be these: that on the evening of September 3rd, which was on a Monday, Labor Day~ Mrs.
Myers, together with her husband and daughter and son-inlaw, went to the movies on this particular evening. They got
out of the movies shortly after nine o'clock, the movies here .
in the Town of Falls Church.
Mrs. Myers decided she would Jike to have a Coca-Cola and
they decided to stop at the drug store, but when they got to
the drug store, founcl it closed. Then they came to the filling
station which is right at the intersection of Lee Highway and
Annandale Road. They pulled off to the Bide· of the road on
the Annandale Road. They came over Lee Highway down to
this Annandale Road and they pulled off to the rig;l1t side of
the road and, gentlemen, Mrs. :Myers was sitting on the right
side of the automobile and her husband was driving. Her
daughter-and, I guess, it was her child, and maybe her husband wasn't with her but there were two in the back seat. Mrs.
Myers opened the door on her right side, after her lmsband
had pulled to the curb along the Annandale Road, and, as she
opened the door, she started to step out of the car, thinking
she was stepping on solid ground and, instead of stepping on
solid ground, sl1e lost her balance and down into this pit she
went. Her arm was fractured and her shoulder was f ractured and Mrs. Myers has suffered very grave inpage 56 ~ juries and very great pain from this fall.
Gentlemen, this road, to make it a little more
distinct, this portion that is involved is between tl1e Lee Highway and what is known as Hillside A venue. It has just one
little block in it. It is right there be~ide Gibson's Filling
Station-and I assume some of you g~tlemen know where
Gibson's Filling Station is. _This is where it is customary
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for people to park there when they park along that road, when
they want to go in to be served in the restaurant, also in the
front of the filling station.
:
On tliis particular evening, the restaurant was closed, and
the plaintiff had in mind, as I stated, to get out of the car
and go around to the front of the filling station and get a
couple of bottles of Coca-Cola and bring them back and take
them to her home. As I said before., when she opened this
door, s~e stepped out and found nothing but thin air below
her, and the evidence will show you gentlamen that there was
absolutely no solid ground from the right side of this highway, the Annandale Road, for some distance beyond; that
this hole is about five feet deep, and, I would say about ten or
twelve feet in width, and then, of course, it branches on out
for a considerable distance through a swamp there. This
hole that is there at the right side of this Annanpage 57 } dale Road into which this· plaintiff fell, is a hole
that was put there some years ago for the purpo·se
of draining water from the Town of Falls Church down
through and under the Annandale Road and tl1is was an out. let for this storm sewer. There were no curb rails there,
there was no light there and no protection placed there bv the
Town of Falls Churcl1. Of co:urse, the Court will tell you at
the proper time the Town should have placed a guard rail
there or some warning. There was nothing there to apprise
tlie defendant of the dangerous condition1\Ir. Donovan·: ·we except to counsel's statement.
The Court: I think that is objectionable. I will tell them
if it is proper, Mr. Shockey, and you just go on with your
own statement.
Mr. Shockey: Gentlemen, this water comes from the Town
of Falls Church and over the surface of tl1e Town of Falls
Church down into and through this sewer pipe into this outlet.
We will prove these thinp:s to your satisfaction, at the proper
time we will expect a verdict at your hands.
I may add, too, gentlemen, that tl10 evidence will sl1ow that
the Town had full m1Cl complete knowledge of the fact that
this condition existed immediately adjacent to the Annandale
Road and that the plaintiff in tliis case had no
page 58 ~ knowledge of that fact; and we will further show
that the Town of Falls Church has exercised supervision and control over tliat section there; that they worked
on it, and many other things that they have done which has
given them jurisdiction and that they had full and complete
authority at that particular time, and if W(\ prove these facts
to your satisfaction, at the proper time we will ask for a
verdict. Thank you.
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(Thereupon the Court instructed the jury to retire to its
room for five minutes, during which time the following transpired):
Mr. Donovan: I~ ·your Honor please, I move to strike out
such portions of the opening statement of the plaintiff as relate to the alleged control and supervision of the Town of
Falls Chm·ch, or acqufring or exercising control over. this particula1· area, on the ground that there is no allegation in the
pleadings of any nature whatsoever as to how any such control or authority was gained or exercised; on the further
ground that we had made a motion for the better bill of particulars, which motion was granted by order of the Court,
requiring plaintiff to set forth the manner in which the Town
gained such authority or control, and that the plaintiff has
failed and refused to furnish us such bill of particulars, and
that nowhere in the record docs there appear any
page 59 ~ allegation as to the manner iu which the Town
g·ained such control or authority, and, the refore,
we move that such portions of the opening statement of counsel for plaintiff as relate to that matter, be sfricken.
Mr. Pickett: The declaration alleges that the Town exercises control.
The Court: Yes, but the bill of particulars only asked under what autho1·ity it was. l\Ir. Shockey said they got it under charter.
Mr. Pickett: That is a matter of defense. They claim
the acts were unauthorized.
Mr. Donovan: In a case against a municipality, you must
allege those facts.
The Court: Motion denied.
Mr. Donovan: \Ve note an exception on the ground as
previously stated in our motion.-We now move tbat such
portion of the opening 8tatement as relates to a public
nuisance be stricken.
The Court: Motion denied.
Mr. Donovan: Exception noted.
Mr. Pickett: For the information of the Court, I would
like to inform the Court at this time with respect to certain
authorities which we Jhink applicable to this case:
page 60 ~

Clark v. City of Richmond, 83 Va. 358.
Bruson v. City of Bristol, 176 Va. p. 64.

Mr. Donovan: I limit myself to the last case, which is relied upon by :Mr. Pickett, namely, Bntson v. City of Bristol.
·
(Counsel reads this citation.)
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The Court: I am bothered by that word "its". I don't
know whether "its" means the Town or whether it is descriptive. . First, they appear ns streets in the highway system and then you claim they were town streets, not thnt they·
were maintained by the Town, but were in the Town and
available to the people of the Town and for the people in the
Town.
Mr. Donovan: · That would not affect this case.
The Court: No, I am talking about the word "its". As a
matter of fact, you all maintain the streets and call them Lee
Highway and Yv ashington Street, etc.
Mr. Donovan: Yes, and" A rose by any other name would
smell as sweet".
ell, I don't ~et that. I am talking of -the
The Court:
\Vord "its". I don't think if 1t says "its" street, it muRt be
considered bound, dedicated and maintained by the Town.
l\Ir. Donovan: We think it does. We cannot see any other
definition of the word "its" than to be possessive character.
Because it says "a street" and "its" streets, it is
page 61 ~ not bound by the evidence.
The Court: I would not sav you are bound to
maintain tbem, but they certainly exercise control over them,
police them and put traffic lights there. I'll overrule the
motion.
Mr. Donovan: Exception noted. I think, if your Honor
please, I would save time in trial of this case by making a
general exception to all matters of evidence touching upon
P.xercising control over this particular area and touching
upon the public nuisance. I want to mnko a general exception
at this time so I would not have to keep popping up.
The Court: Deny the motion.
Mr. Donovan: We note a· general exception.

,v

(Thereupon the jury returned to the jury box.)
OPENING STATEMENT:
Mr.· Donovan: May it please the Court and gentlemen of
the jury: we will appear, of course, to represent the defendant in this case, the Town of Falls Church, and we will show
you, by competent evidence that although this lady was hurt
-and we and all the officials of the Town of Falls Church
sympathize with her on account of her injuries-that no responsibility or liability rests with the Town of
page 62 } Falls Church by reason that this particular accident occurred on State Jiighwny No. 649, the An-
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nandalc Road rnnning between Falls Church and Annandale,
which is under the control and jurisdiction and maintenance
and ownership of the Commonwealth of Virginia; that tho
. accident occurred as Mrs. Myers alighted from her automobile, as ]\fr. Shockey told you, and as she stepped into a hole
alongside the curb on that side road.
As Mr. Shockey told you, there is a ten-foot strip in thero
which is dedicated to ,public use by the persons who developed
Greenway Downs; that, being dedicated to public use, it was
thrown open to the control of. the ·state or to any other governmental power of Virginia, to develop and use that ten-foot
strip, but that the Town of Falls Church did not develop a~d
use that ten-foot strip; that the Town of Falls Church lms
no sidewalk in that vicinity; that the ten-foot strip is dedicated to public use of some governmental function, but the
Town of Falls Church iu no manner has exercised control or
jurisdiction over it.
We will show you that the Town Council has never taken
any action to maintain or operate in any manner that tenfoot strip. We will show you that u11de1· that road there runs
a drain, as Mr. Shockey said; tlmt there is a drain there.
There is no question that Mrs. Myers stepped into this hole,
no question that the drain runs .under the state
page 63 ~ highway, and we will show you that this drain waR
put there by the State Highway Department; that
water that runs in that drain is water from the Lee Higl1way,
which is another state l1ighway running through the Town
of Falls Church, and that the ref ore, the Town would not he
liable for something which occurred beyond its control.
We will show you that the Town l1as never made any re-:
quest of the State that it be allowed to maintain or improve
in any manner that state highway, but that the State has
always clone it and tllat the State put the road there and
put the curb there and put tl1e drain there, and that the Town
of Falls Church did nothing whatsoever· and had nothing to
do with it.
.
.
And after showing you ,these facts, gentlemen, we will ask'
for a verdict at your hands in favor of the Town of. Falls
Church. '\Ve also expect to show you, as our pleadings indicate, tliat even if the Town of Falls Church did operate. this,
that in fact tl1ere were lights there and Mrs. Myers, by her
own negligence, failed to take proper precautions so she
:would not lose her balance, as Mr. Shockey said, and fell into
the bole.
We believe that then will be sufficient to enable you gentlemen to render a verdict in favor of the defendant.
Thank you.
•
• '
I
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page 64
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Thereupon

BESSIE MAE MYERS,
a witness of lawful age, being first duly sworn, testifies as
:follows:
I

DIRECT EXAMINATION.

By Mr. Shockey:
Q. Please state your name.
A. Bessie Mae Myers.
Q. Where do you live?

A. 804 w·ashington Avenue, Falls Church, Virginia..
Q. What is your occupation t
A. Waitress.
Q. Mrs. Myers, I call your attention to the evening of September 3, 1945, and ask you whether or not you were in the
vicinity of the Town of Falls Church, Virginia 7
A. I was.
Q. What were you doing there t
A. I went to the movies.
Q. Who went with you?
A. My husband, my daughter and her little girl
Q. How were you traveling!
A. In our car.
Q. What make ear is thaU
A. DeSoto, 1941.
:i
Q. Was it a sedan, a coupe or what?
page 65 } A. No, sir, it was a four-door.
Q. A four-door .sedan 7
A. Yes, sir.
Q. What time did you go to the movies Y
A. At 7 o'clock and came out at 9 and, until we got out of
the traffic at the movies, by the time. I got down to the corner
at Gibson's, I guess it was clo111e to 9:30. There was a big
crowd there.
Q. Where?
A. At the movies and it takes quite a time to get your car
started and away from there.
Q. What had you intended to do after yon left the movies?
A. I said to my husband, coming from the movies, ''I would
like to have a coke", and he said, "We'll stop at the drug
store", but they closed at 9 o'clock all summer. I didn't say
anything more then and, when we got there, he drove to the·
side of the roacl and said, "You can go in there and get a
coke".
·
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•

Q. Where was that 'l
A. I said, "Don't you want one, too" t
The Court: Mrs. Myers, it doesn't make any diffenmce
about that so don't quote your husband. Don't say anything
your husband or anyone else said; just what you did and
what happened.
page 66 } By Mr. Shockey:

Q. Just what you know, yourself. ·when you
got there, where did you first stop after the movies Y
A. ·We didn't stop anywhere until we got down to this
restaurant.
Q. What restaurant Y
A. Just off Lee Highway in the Town of Falls Church, and
we pulled off to go into Mr. Gibson's restaurant to get a coke.
So then I stepped out of the car; I stepped off the car with
my right foot and, right out of the blue sky, I went on down
in the ditch and the other foot followed me. My elbow hit
the sewer pipe that sticks out in this hole and I went to mv
knees ahnost, in mud.
•
Q. Mrs. Myers, were there any lights there f
A. No lights at all. You could not see anything.
Q. No lights at alH
A. After my car passed, of course. The front of my car
had lights, but not the back, on the side where I was, you
see. The lights were in front and that kept them in front of
me and the back car l!ght kept it away from me to see by,
whether there was sohd ground.
Q. Were there any lights shining from Gibson's
page 67 } Restaurant 7
A. There were from the front, next to Lee Highway, there were lights all along there. They have the filling
station and they have lights there. The restaurant light1:;
were out. If they had been on, it would have been light
there perhaps.
Q. Were there any lights on that side of the street anywhere, Mrs. Myers 7
A. There were no lights at all, that I could see; not that
I could see.
Q. Not at that particular junction t
A. No.
Q. Mrs. Myers, I show you a photograph, No. 1, and ask
you whether or not you recognize that!
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Bessie Mae Myers.
A. Yes.
· Q. What is thaU
A. Tliat is where I fell in.
Q. Is that the location 7
A. Yes, sir.
Q. I show you photograph No. 2 and ask you if you can
identify that?
.
A. Yes.
Q. What is that T
A. That is the same one. That shows clear
page 68 ~ down to the bottom of the side of the ditch.
Q. Is that the ditch you fell into1
A. It is.
Q. Mrs. Myers, I show you this pl1otograph and ask you
to identify that. No. 3.
A. Yes, sir.
Q. ,vhat is that y
A. That is the same place.
Q. Where you fell in 1
A. Yes, sir.
Q. All right, I show you this photograph, No. 4, and ask
. if you recognize that?
A. Yes, sir, that is where the car stood on the side of the
road.

Mr. Shockey: We offer these four photographs in evidence
for further identification as Plaintiff's Exhibits Nos. 1, 2,
3 and 4.
Mr. Donovan: If we may have a moment to look at them,
we may dispense with the formality of proof and save time.
The Court: All right.
Mr. Donovan: All right, I think we can dispense with
formal proof on these photographs.
page 69 ~ Mr. Shockey: All right, then we'll put a ''T" at
.
the top of these photographs, that is, the top of the
picture, rather than the side. I'll just put a "T" at the top
of that. Is that all right!
Mr. Donovan: Sure.
Mr. Shockey: Then the photographs may be introduced.
We offer them in evidence as Plaintiff's Exhibits 1, 2, 3 and
4. The '' T'' is the top of the photographs.
By Mr. Shockey:
Q. Mrs. Myers, did you know this pit, or hole, was there ·
at that particular location T
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Bessie Mae Myers.
A. No, sir.
Q. Mrs. Myers, did you know that this excavation or hole
or pit was there Y
A. No, sir.
Q. At the place where you fell in?
A. No, sir.
Q. Where do you live, ~frs. Myers 1
A. 804 Washington Avenue, Falls Church, Virginia.
Q. Where were you living at that time¥
A. Same place, just off Lee Boulevard.
Q. Just off Lee Boulevard f
page 70 ~ A. Off Lee Boulevard; on the way home.
Q. Is that farther out on theA~ Yes, further out a piece, near City Park Homes.
Q. City Park Homes 1
A. Yes, sir, it is a new section of homes.
Q. And this was at the intersection of Lee Boulevard and
Annandale Road?
·
A. Yes.
Q. Mrs. Myers, this exhibit here, Plaintiff's Exhibit 1, can
you show a:pproximately where this hole is?
A. Yes, su·.
Q. Can you mark it with a pencil f
A. Yes, sir.
Q. Please put a large "X" there. That is where tl1e hole
is, is iU
·
A. Right. That is where I went over; right in the middle
of it.
Q. What did you do or what was done after you fell into
the hole1
A. I screamed, as near as I know.
Q. What did you do?
A. I mashed my arm up.
page 71 ~ Q. What did you do 1
A. I could not do anything. I just, after I hit
the hole, I went down, kind of sunk down, sunk away.
Q. Was it the right or left arm?
A. My left arm. I do not have any use of it at all; and, .as
far as I knew, it knocked me out, but I still knew what I
was doing, by not being hit in the head, and my. daughter
climbed down the side.
Q. Is she here today?
·
A. Yes. She hung on tl1c side of the car and climbed down
in the hole in the mud and tried to get me out and she got
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hold of my waist and my husband got on the side of the car
,vhere I had fall en from. He got hold of my left arm and
slie pulled me while she took hold of me around the waist
and kept moving and shoving me until they got me up into
the car.
Q. Then where did you gov'
A. To the Arlington Hospital, just as fast as we could go.
Q. How long did you stay at the Arlington Hospital Y
A. I went there· the 3rd of September and came home the
13th. The doctor did not want me to come home but there
was so much expense so I insisted on coming home.
Q. Did you have occasion to go back to the hos. ·
.
page 72} pital after that, Mrs. Myers?
· A. I went back there last l!-,ebruary and was
there a week or a week and a half. I had another operation.
I had the arm ope1·ated on and they removed the screws and
crushed bone.
Q. Who was the doctor?
A. Dr. Terry, and Dr. Engh operated on me.
Q. What did you do before this accident happened t
A. I was a waitress.
Q. WhereY
.
A. At Hauck 's, Falls Church.
Q. When did you last work there?
A. The day before I was hurt-and the day I was hurt
was my day off, my one day a week off, because I worked
Sundays.
Q. How much did you make at that time Y
A. I averaged $36.00 a week. I averaged that every week
but I had another job in town that I was going to.
Q. When was it you were going thereY
A. The next week, where I could have made $45 to $50,
with tips, at a better plaee.
Q. Have you been able to do any work since this accident
l1appened Y
·
A. No, sir, I do nothing now, only w)iat I can do with one
hand, and that isn't much; also, I had to get a
page 73 } hired girl until the last of January.
Q. How much did you pay her Y
A. Fifteen dollars. I have not paid her all.
Q. Fifteen dollars for how 'long?
A. Fifteen dollars a week.
Q. You kept her until when T
A. The last of January. Now I have whoever I can get to
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do the things that I have to have done, whoever I can find,
because help is hard to get.
Q. What was the condition of your nerves after this accident, Mrs. Myers 'I
•
A. They were just no good.
Q. How much were your clothes worth Y
A. Well, they were worth at least $30.00; at least. I had
on a nice jacket suit and it was all mud; I h.ad on a nice waist
and they bad to cat it off me and it was torn up the back. 1
had my jacket around my shoulders, as it was warm; and I
lost it in the hole and never found it.
Q. Let me ask you this: you say you were earning on an
average of $35 a week Y
A. Yes.
Q. Qould· you have been working to the present
page 74 ~ time had you not had this accidenU
A. Sure.
Mr. Donovan: We object, as that question calls for conclusion and conjecture. I don't know what counsel means
by the question. It depends on many things.
The Court: There are so many things that might keep her
from it, Mr. Shockey.
By the Court:
Q. Mrs. Myers, why have you not worked1
A. I could not work with one arm. I could not carry a tray
dent. I have not had good health since the accident. I have
dent. I have not had good health isnce the accident. I have
lost sixteen pounds.

By Mr. Shockey:
Q. Mrs. Myers, have you paid any of the hospital bills 7
A. Yes, sir, I borrowed money and paid the hospital bills.
Q. Do you owe any doctor bills now from this accident 1
A. I owe Dr. Engh. The last I knew his bill was $750.00.
That was the last time he told me about it. I don't know
just what it is now.
Q. ·wm he be here today!
A. I hope.
page 75 } Q. Mrs. Myers, how did you feel after this accidenU Did it hurt you at any time?
A. Yes, sir, I suffered terribly. I suffered so; I lay in bed
- I lay in bed lots of nights and prayed I'd die.
Q. Are you suffering now with that arm 7
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A. Yes, it hurts all the time.
Q. ·what about the shoulder1
. A. It hurts, too, because it was mashed and I was black
and blue to my waist, but the black and blue has left now.
That was from my side rubbing against the pipe. My shoulder was mashed and that is why I have no strength to pull
my a1·m up. It is too sore.
Q. Now, Mrs. l(yers, with reference to the location of that
hole, is that in the street or adjacent to the highway?
~~. It is in the side of the street.
Q. vVell, is it adjacent to the highway 1
A. Yes, sir.
Q. Mrs. Myers, I show you a receipt for $69.95 paid to the
Arlington Hospital. That is dated :March 15, 1946, and I ask
you what that is?
A. It is a receipt from the Arlington Hospital.
Q. l!,or what 1
page 7(-i } A. l~or room and board.
Q. Was that tlue to this accident1
A. Ycs, sir. That was twice and that is the only two times
I have been in u hospital. , '
.
Q. I now show you a statement, :Mrs. Myers, and ask you
if this is a statement of the total bill from Arlington Hospital?
A. Yes, $129.25.
Bv the Court:
·Q. You say thnt is the total hill?
A. Total charges.
Q. Total charges?
A. It says at the top "Total Credits of Amounts Due".

)fr. Shockey: She means in 1945, her first visit to the
bospitnl.
By Mr. Shockey:
Q. Mrs. :Myersi is that the first visit to the hospital T
A. ,vhere is t 1e date? September 12th, yes.
Q. And it shows the balance of the amount due.A. I paid the $35.00.
Q. The total amount of the bill was $129.25!
A. Yes, sir, and it is all paid now but that is ·what it was
then.
page 77 } Q. Yes, bnt that was the amount of your first
visit to the hospital, $129.251
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A. Yes.
Q. I show you this statement, Exhibit 5, and ask you if
this is for the second visit to the hospital 7
A. Yes.
·
Q. What is the amount of that r
A. That is $69.95.
Q. And a part of that has been paid?
A. Yes.
Q. Those are the two bills then 1 Those are the totals of
the bills from the hospital?
A. Yes.
By the Court: .
Q. How much are they f
A. One is for $129.25 and the other for $69.95, part of
which has been paid.
Q. And that is the total amount of the hospital bill?
A. Yes. I am not talking about the doctor bills. now.

The Court: I understand. .

.

\

By Mr. Shockey:
Q. Mrs. Myers, did you lmve any special nurses at, the hospital Y
•
page 78 } A. No, sir, I had the same nurses that take care
of everybody else.

Mr. Shockey: We offer in evidence, as Plaintiff's :B.Jxhibits
5 and 6, the two statements from Arlington Hospital, namel~·,
one for $12!1.25 and one for $69.95.
'

I

By Mr. Shockey:
Q. Now, ::M:rs. Myers, what about at your home, did you
have anyone to help you wben you came home from the hospital?
A. Yes, I bad l\Irs. Ruth W. Wince. She came the 4th of
September and stayed until the last of January.
Q. Was she the one you said you paid $15.00 a week?
A. Yes.
Q. Until when in January¥
A. She left the last day of January and I have had domestic help to help me out, when I could find any, and when
I could not find any, I would have to let the work go. Now
I do what I can with one hand. I do some work with one
hand, a little work.

.
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Q:
A.
Q.
your

What is your age, Mrs. Myers I
Fifty-five.
Do yo11 know wl1cn these ·pins, or screws, were put iu
arm 7
as it the first or second hospital visit?
A. They were put in on the first visit but I was
page 79 } there for a while before they could put them in.
My arm was big as a pot. It was swollen and they
had my arm fastened down with a weight.
Q. Was that during your first visit in September?
A. Yes.
Q. For what did you go back in March t
A. I went back in :March to have these screws taken out.
Q. To have the screws taken out 7
A. To have the screws removed and the arm was cut open
to take the screws out, and they took out a handful of bones
where it had shivered and mashed up.
Q. ,vhat part of your arm was it they took these bones
from?
A. The elbow.
·Q. Mrs. Myers, are you going to tl1e doctor now; are you
under the doctor's care?
A. Yes, sir, I go tl1ree times a week to Anderson Clinic.
Q. How often have you been going since the accident 7
A. Three times a week, unless I was sick and would have
to miss~
·
Q. Have you been constantly under the doctor's care ~ince
the accident?
A. Yes, sir. I don't think he ever released me. I havt'
been wishing it but he gives me no satisfaction.
page 80 ~ Q. What is the cost of those visits Y
A. Five dollars a visit.
· Q. Five dollars a visit!
A. Yes.
Q. And you go il1ree times a week 1
.A. Yes.

,v

Mr. Shockey: You may take the witness.
CROSS EXAMINATION.

Bv Mr. Donovan:
·Q. Mrs. Myers, 011 one of these photographs you have indicated with pencil-check mark the exact point where you fell
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off this curb. I wish you would do so on these other· pictures, please.
A. The picture is turned around here. The hole happens
to be down here.
Q. The hole happens to be where?
A. The hole happens to be on this side. There is the bank;
there are the bushes.
Q. Would you please mark ·on there the point where you
fell off, Mrs. Myers T
A. It has got to be down in there.
' Q. No, you see, you marked on here the point where you
fell off. For your information, Mrs. Myers, this would be, as
I understand it, the road up here.
page 81 } A. Yes. Where was the car sitting! The picture kind of puzzles me. Oh, I see, since you
turned it around-that makes it perfect. It would be right ·
here where I went over, right straight over the hole it would
make it, where I had it on the other one.
Q. And on this photograph, too, please.
A. There is the hole, anyone can see it there.
Mr. Donovan: It is a smaller picture.
Mr. Shockey: Let her mark it straight down where she
wants to.
Witness: It would go straight down there. I cannot do
much with my left hand. I had the picture turned upside
down and it puzzled me. My car sat right here and the bole
has got to be dght there. The weeds, later on, when I came
from the hospital, were cut off there.
Mr. Shockey: If the Court please, that picture does not
show clearly where the bole is because that picture was not
introduced for that purpose.
The Court: Mr. Shockey, this witness testified she knows
what the pictures are. If she thinks the hole does not show,
let her say it. Don't you testify.

By Mr. Donovan:
Q. Does the hole show there, Mrs. Myers f
A. The hole has got to be right down in there
but the weeds have grown around there and hide it.
page 82 }

The Court: Either mark it where it is or, if it is not there,
don't mark it.
Witness: It has got to be there.
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By Mr. Donovan:
Q. I believe you testified, :Mrs. Myers, that you stepped out
of the car with your right foot first, is that correct?
.A.. Yes.
Q. Did you fall forward, sidewise or backward 1
A. No, I fell over straight until I hit the pole and this nnn
was up, like that, with a flat purse in my arm, and I got out
of the car with it up, like that, and I was going to push the
door shut with my left arm-but I didn't push the door shut.
Q. Is that your left arm?
A. Yes, that is the one I was going to push the door shut
with.
Q. And that is the one with the pocketbook¥
A. No, I had the pocketbook under the other arm and was
holding it up and, when I went down, the sewer pipe crushed
that elbow.
Q. The elbow of your right arm? •
A. Yes.
page 88 ~ Q. Show us the sewer pipe on all these pictures
that may sho,v the sewer pipe.
A. The sewer pipe is right in there, I suppose.
Q. Cun you show us the sewer pipe on those pictures 1
A. How can I show yon the pipe when I cannot see it 1
Q. If you cannot see it, say so.
A. It is in there over the place whereThe Court: If you cannot see it, ~f rs. icyers, say so.
l\Ir. Shockey: Let her mark it.
The Court: She said she cannot see it.
l\Ir. Shockey: I just want to he fair.
·witness: The pipe is five feet from-I supposeThe Court: :Mrs. Myers, don't do so much "supposing."
If you can see the pipe, mark it. If you can't, don't mark it.
You don't have to find it just because someone says it is
there.
By l\fr. Donovan:
Q. Can you see the pipe on those pictul'est
A. Yon cannot just see the pipe.
Q. You cannot sec the pipe on any ot' the pictures t
A. No., the weeds n re grown up.
Q. And you t-annot see the pipe on any of the pictures?
A. I do not see 1t.
page 84 ~ Q. Yon do not see it on any of the pictures, Mrs.
Myersf
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A. No.
Q. There is no sidewalk at that point, is there1
A. No.
Q. No sidewalk along there at all Y
A. No.
Q. And the pictui·es show exactly what is alongside the
road, do they 11
A. Yes.
Q. There is .a curb there 1
A. There is a little curb there.
Q. And that is the Annnndnle Road, as shown?
A. Yes.
Q. Tlow close did your rar park to that curb?
A. It pulled up just to the side, like all the other cars did.
Q. How many inclrns would there be, if you can tell us, between the right-hand wheels of the car (which would be the
wheels next fo the curb f and the curblinef
A. It would be ven· hard to sav wl1en I didn't ha,·e anv
time to look.
·
•
·
~

~fr. Pickett: If you don't know, you don't have
to answer, l\Irs. Myers.
Witness: I did not have time to look.

page· 85

By Mr. Donovan:
Q. You did not lunrc time to look?
A. No.
Q. And you didn't look 1
A. I did not have time to look. I was too sick.
Q. Do you recall wl1etlier or not there was a street ligI1t on
this pole 11ere 1
A. No, I didn't see any light.
Q. Was there a light on the otller side of Lee Higlnvayf
A. On the other side?
Q. Yes.
A. If there was, I did uot see it. Our car came down and
parked by the side of tl1c curb and if there was a light, it wm;
too far away to do any good.
Q. You don't know whether there wns a light tlwre or not
then, Mrs. :Myers 7
A. No, I don't.
Q. 1'-'"as there space for yon to get out of t11e car hctween
the rig-lit side of the car and the curM
page 86 ~ A. No, sir~
Q. The cnr pulled up too close- to the curb for
that purpose, did it!
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A. It parked to the side and the road wasn't very wide and·
there wasn't room for another car to pass if we didn't pull
to the side.
·
Q. Were there any other cars parked tl1ere at the time, Mrs.
:Myers7
.A• .At the filling station f
Q. .Any parked on the Annandale Road 1
A. I didn't sec any.
Q. These pictures don't show anv.
A. J didn't see any.
•
Q. How many times have you been with your husband when
he parked there at that place?
A. That was the first time I have ever parked there.
Q. Is there a running board on your husband's car?
.A. Very small.
Q. ·what year car is that f
A. DeSoto, 1941.
Q. Did you step on the running board as you got out 7
A. No, I stepped off the car. I had the habit of stepping
out on the ground as the running board is very low to the
ground.
Q. Were you still sitting on the front seat when
page 87 } yon began to step ouU
A. Yes.
Q. You were?
A. Yes, sir. I was on the front seat.
Q. Was there anyone in tlie hack seat?
A. My daughter.
Q. And to your loft was your husband, who was driving the
car, is that right?
A. Yes.
Q. Does the front door of the car open forward; that is,
are the hinges on the front or backf
.A. Front.
Q. It opens forward f
.A. Yes.
Q. Then as you got out, as the door was open, that door
would be between yon and Hillwood Avenue, . is that right, ·
Mrs. Myers?
A. That's right.
Mr. Donovan: That is all.
Mr. Shockey: That is all.
Witness excused.
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Thereupon

BURNS M. GIBSON,
a witness of lawful age, being first duly swor~ testifies· as

follows~

DIRECT EXAl[INATION.
By Mr. Pickett:
Q. You are Burns :M. Gibson 1
A. Yes.
Q. What official position or positions have you had with
the Town of Falls Church, Virginia?
A. Town Sergeant, Town Clerk and l\Iayor.
Q. ·when did your term as Mayor expire, your last term?
A. It expired September, 1940; however, I resigned as
:Mayor in February, 1940.
Q. Mr. Gibson, what is the name of the street that connects
Lee Highway with Hillwood Avenue, running pas~ the property that formerly belonged to you 1
A. I have alwavs known it as Shreve Street.
Q. Do you kno,v how it is carried on the town records!
Mr. Donovan: \Ve object. If there are any town records,
we do not know it. They have given us notice to produce
some recordsThe Court: ,,TJ1at do you mean by '' appear on the town
records Y''
Mr. Pickett: Town plat.
The Court: Then the plat is the best evidence.
page 89 } By Mr. Pickett:
Q. You l1nve always known it as Shreve Street'!
A. I have, yes.
Q. Do you recall when that street was cut tllrongh 7
A. No, sir.
Q. Do you recall when it was surfa~ed Y
A. No, sir, I don't.
:·
Q. Do you know whether it was done bv the town out of
proceeds of a bond issue 1
·
A. No., it was improved by the state under proteeds of a
bond issue, not a town bond isRue.
Q. Falls Church District bond issue f
A. Yes, Falls Church District bond issue.
Q. You conducted a business there for a good many years,
didn't you'l
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A. I did.
Q. Do you recall what, if anything, the town authorities did
i.n connection with keeping the drain clean under that street?
l\Ir. Donovan: ,vhat drain, your Honor 1
l\Ir. Pickett: The one thnt emptic>s into that pit.
:Mr. Donovm1: The witness does not know what ~·on are
talking about. You have not qualified it.
The Court: 1s tllere any other pit there 1

page 90 ~ By Mr. Pickett:
Q. You know the pit we arc talking about¥
.A. No, I don '1.
Q. Do you kno,v where this accident occurred 7
A. No, sir, I have no knowledge of the accident.
Q. Then, )Ir. Gibson, beginning with the property you
formerly owned, do you know whether there is a drain that
goes under Shrc,·e Street?
A. Yes.
Q. And it empties into a deep pit or depression, docs iU
A. There wa~ a depression there at one time. I don't know
its condition as of todav.
Q. I am not speaking of toduy. I am spenking of your own
know'lcdge. I ask you if, to your own personal knowledge~ the
town authorities clenncd out that pitr
A. No, I have no knowledge of that.
Q. Did they do any work there of any kind, cutting the
weeds, etc.?
A. Yes, I do recall at one time a town employee, a M:r.
McCauley, was Sl'l'Jl by my trucks at the center of that fieldThe Court: I <lon 't think that is anything bearing on this.
There mny be severnl reasons for cutting· weeds; as a matter
of fact, most towns have an ordinance pl'ovidiug that if people don't cut the w.C'eds on vacant lots 1 the town
page 91 ~ will cut them an<l put it on their taxes.
That
doesn't say it exercised control and jurisdiction
over the lancl.
By Mr. Pickett:
Q. you know the drain ~ewer we are discussing, don't you,
l\fr. Gibson 7
A. Yes, sir, I know the drain under Shreve Street there.
Q. Did you over connect up your property with that?
A. Yes.
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Q. With whose permission f
A. The State Highway's.
Q. Did you get the permission of the Town Council?
A. No.
Q. Mr. "\Vestcott f
A. If I understood, you said did I get permission of the
Town Council f
·
Q. Yes.

The Court: And you said, "No."
A. That's right. ,vhen I bought this particular property,
where we later built the service station and restaurant, I did
mention to Mr. Westcott, who was a member of the Town
Council at the time and n customer of mine, if it would be
permissible for me to place a trap on my property there where
the water did drain from my property across unpage 92 ~ der Shreve Street, and he said he saw no reason
who not. There was no actual permit gotten.
By Mr. Pickett:
Q. Did you act on that?
· A. Yes, and while doing the work, an officer from Fairfax
County came to my place, came in and asked if I was doing
that repair work. I said I was. He asked by whose permission and I said I had no one's permission and was it all right!
He said, "You are supposed to get a permit from the State
Highway Department, so get that." Of course, I was in
ignorance, doing it without a permit from the State Highway
Department.
Q. 'When was that f
A. In 19:-10, J think. T am not positive of that date. However, I WB.!'I subpoenaed to court before Judge Ritchie for
violation and the case was dismissed.
Q. ,Vhat did you see l\fr. McCauley do?
A. I dicln 't see him clo anything. I just happened to drive
by on Shreve Street to Hillwood Avenue to make a turn to go
to my home and I waved to l\fr. l\fcCauley, who was standing
in the marsh.
Q. You do not kno\\~ what he was doingi
A. No. I have an idea, hut I don't actually know wlmt he
was doing-.
page 93 } Q. Durin~ the time you operated your establishment there, did cars park along the opposite side of
Shreve Street f
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.A. Yes.
Q. Did any cars ever go over the bank there f
A. Prior to the construction of the curb and gutter, I w.ould
say yes.
Q. To your knowledge?
A. Yes, to my knowledge.
Q. Where this pit is 7
A. Either at the pit--I recall one car that actually did run
.into the pit and one car beyond there.
Q. Were any complaints made to the town authorities while
you were Mayor about thiR town hazard 'I
A. No, not to my knowledge.
.
Q. Did you ever complain to :Mr. McCauley about this situation there'I

Mr. Donovan: W11at situation 1
Mr. Pickett: This pit and the water backing up.
A. No, I never had any occasion. I never heard of ~y
water backing up.
Mr. Pickett: Your witness .
.,.

CROSS EXAMINATION.

·By Mr. Donovan:
.
Q. Mr. Gibson, there is a sidewalk on the oppage 94 ~ positc side of the road, isn't there, kind of a walk
on the east side 'f
A. Very recently there has been.
Q. It was after these cars went over the side of the road
that the state put in the gutte1·, wasn '.t iU
A. ·Y:es~
Mr.. Donovan~ That is ·all.
The Court: Did the .state put ..tl1a:t gutter in.?
.A. Y.es, sir.
]\ifr.. Pickett: It 'is really ·n curb rather than a gutteT, is iU

A. Curb and gutter.
'By the Court :
Q. How long bas that been inf
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A. I think that was in 1939, sir. I do recall now the work
was done by hand labor.
Q. I wonder ,vhether it was before 19457
A. It was in the time I was actually in business and I
leased my place in 1941. I think it was two years priort in
1939.
By Mr. Picketf:
.
Q. And you were Mayor at the timer
A. Yes: No, I wasn't. I don't remember positively
whether I was or not.
page 95 ~ Q. Did you, as Mayor, request the Highway Department to do it, Mr. Gibson 1
A. No, sir.
Q. Do you know how they came to do it f
A. Only what was told me by the foreman on the job.

Mr. Pickett: That is all.
Witness excused.
Thereupon
THO.MAS .K MYERS,
I)
a witness of lawful age, being first duly sworn, testifies as
follows:
DIRECT EXAMINATION.
By Mr. Shockey:
Q. State your full name.
A. Thomas E. :Myers.
Q. Where do you live?
A. 804 ashington A venue, Falls Church, Virginia.
Q. And Mrs. Bessie .Mae Myet's, the plaintiff in this case,
is your wife'l
A. Yes.
Q. I call your attention to September :1, 1.945, in the evening, and ask you whether or not you were in the vicinity of
·
the Town of Fnlls Church Y
page 96 ~ A. Yes, sir, I was riding in the Town of ],ans
Church.
.
Q. What were you cloino· theref
·
A. We had been to a show and, on our wav back toward
home, my wife said she'd like to have a bottle
coke and w:e

,v

of
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pulled to the si<le of the road und stopped. She opened the
door and started to get out and she disappeared all nt OllCC,
Q. Did you know what happened to bed
A. I didn't know until after she got out, She holl~red
back aud said, '' I broke my arm.''
Q. Did you help her out of the pit 1
. A. Yes, sir. l slipped over on her side of the car and
reached down und got hold of lier arm and dragged her back
up to the car.
Q. ,vho was in the car with you 1
A. Her little granddaughter was in the car and her daughter. The daughter got out in the hole and reached up lier
hand so I could get hold of her; she reached so I could get
her up.
Q. J.4,or what were you going to stop theref
A. :My wife wanted to get a bottle of Coca-Cola.
Q. ,vas then• uny light there at that particular location
when you stopped?
A. No, sir, no light there at all.
Q. How close to the curb did vou pull 1
.
A. I was right agaiiist the curb.
page 97 ~ Q. Do you know whether .automobiles customarily parked nt that particular location '1
A. I could not tell you that, but there arc cars p_arked there
all the time, off and on all the time.
Q. Off and on ull the time?
A. Yes. 'rhere arc 110 i;;igns of any kind tl1ere to teJl you
not to park or to park.
Q. ,vhat did you do after this nccid('nt, after you got your
wife in the automobile 1
A. I tumed arouJ1d in the street below., in front of the
police station, und asked the nearest pluce to .a doctor, telling
them IUY wife's arm wus broken, and they said to take her
to the l1ospital.
Q. Did you take her to the hospital 1
A. I took her straight to the hospital, never stopped.
Q. To what hospital did you take her?
A. Arlington Hospital.
Q. Did she stay there for any length of time after you took
lier tbere1
A. For thirteen duvs.
Q. Did she have occasion to go back there, do ,YOl,l know,
Mr. Myers1
A. She went back along in February, sometime
page 98 } in February, nncl had this arm opened up and .all
the screws taken out of her arm again.
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Q. What did you observe with reference to your wife's
physical condition during that period of time? Did she do
any suffering or not?
A. She suffered right smart.
Mr. Donovan: I suppose ~fr. l\ivers means sl1e did complain?
•
A. She complained and suffered and agonized all the time.
I couldn't get any rest hardly at night because of her. I had
to be up and down, getting her medicine, giving her water and
stuff like that. In the morning before I went to work, I had
to help her up and get her clothes on and dress her myself.
By Mr. Shockey:
Q. Before this accident, what did your wife do, Mr. Myers¥
A. She worked at Hauck's Restaurant.
Q. Has she done any work since the accident Y
A. Nothing, only a little work around the house, ligl1t work
around the house.

.

Mr. Shockey: You may liave the witness.

CROSS EXAMINATION.
page 99

~

By Mr. Donovan:
Q. City Park Homes, where you live, is outside
the Town of Falls Church, is it f

A. Yes.
Q. ,Vhen you pulled up to the curb, there at Gibson's Restaurant, you knew there was no sidewalk, didn't you?
A. That's right, I knew there was no sidewalk there.
Q. How close to the curb did you pull?
A. Right against the curb.
Q. Upon what did you expect your wife to alight when she
got out of the cad
A. She was going to step out on the edge of the grass and
walk around.
Q. You expected lrnr to get out on the grass, is that right 'l
A. Yes, sir.
Q. w·as the grass foll or what?
A. The grass was level with the curb.
Mr. Donovan: That is all.
Mr. Sl1ockey: No further questiom;. Thank you.
Witness excused.

·~.
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page 100 } _ Thereupon
JOSEPH BURCH,
a witness of lawful age, being first duly sworu, testifies as
follows:
DIRECT EXAMINATION.
By Mr. Pickett:
Q. Tell the jury your name, please.
A. Joseph Burch.
Q. Where do you live T
A. Falls Church., Virginia.
Q. Have you lived there practicallv all your life Y
A. All my life.
•
Q. Are you familiar with the street that is sometimes called,
AllJ!andale Road and sometimes Shreve Street, that connects
Lee Highway with Hillwood Avenue, right by the place Mr.
Gibson f ormerlv owned 1
A.lam.
·
Q. Are you familiar witl1 any drain that goes down under
that streeU
A. I am.
Q. Have you ever had any occasion to do anything in connection wit11 that drain 1
A. That drain goes down through our property.
Q. The property you now own 7
page 101 ~ A. Yes.
Q. And tl1at is west of where this drain empties
under the highway, isn't iU
A. Yes.
Q. What do you know about that drain with reference to
its being cleaned out by anyone from time to time!
A. That pipe, at the end of our property, up to our property line and from our property line up to the Annandale
Road, or Shreve Street, whichever it may be termed, was an
open ditch and it has l1een deaned out numerous times by
various people. I, myself, have cleaned it out sometimes and,
on one occasion, the town sent down and cleaned it out.
Q. Under whose supervision?
A. :Mr. McCauley's.
Q. And he is in charge of tlie water and sewer of the town,
isn't he?
A. Yes.
Q. The water that is collected and comes there then goes
to your property Y
_
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,

A. Yes, and goes under our property through nn 18-inclt
concrete pipe.
Q. Have you made any connection at the other end Y
A. Which end now Y
page 102 ~ Q. The end toward Mr. Gibson's property7
A. No.
Q. Has the town put anything in there 1
A. The town put a couple of extra lengths of pipe in there
one time, two 4-foot lengthR beyond our property.
Q. Which way~
A. They were on our property.
Q. Coming. toward Shreve Street'!
A. Yes.
·
Q. Are you familiar with the hole or pit that exists by
Shreve Street, where this pipe comes there 1
A. I know there is a hole there, possibly· five OF six feet
deep.
Q. You have seen thaU
A. Yes, sir. That is five or six feet from the curbline.
Q. How long has it been in that condition, do you know?
A. Oh, since the state put in-or wl1oever it was-put in
the curb there. It is, possibly, 8even or eight years ago.
Q. Was it there before that!
A. There was a drain there.
Q. Under the street?
A. Yes.
Q. There has been no difference in the depth of that sink
there, has there f
A. Not to my knowledge.
page 103 ~ Q. Have you ever heard of any cars going over
there¥
r>
A. I have pulled ears out of there where they have backed
over from time to time.
Q. Gone into that pit?.
A. Yes.
Q. Have you ever made any complaints to the town about
that situation 1
A. I complained to the town about this drainage being
stopped up and that was wl1en Mr. McCauley came with tlle
town men and cleaned it out.
Q. You have been a member of the fire department for
many years in the Town of Falls Church, liave you f
A. Yes.
Q. Has the fire department ever been called upon by the
town authorities to do anything in connection with this Y
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J osepli Burch.
A. Not to my knowledge.
Q. Mr. Gibson's establishment-I don't know what they
call it now. Do you know how they refer to iU
A. It still goes under the name of "Gibson's".
Q. You will know what I am talking about then. Is that n
busy place?
A. Very busy.
page 104 ~ Q. And do cars constantly park on Shreve
Strcet7 .
A. Yes.
Q. In both directions ?
A. ·well, they park on Shreve Street heading south.
Q. That is, toward Annandale 1
·
A. Yes. They park on the right-hand side.
Q. Right by this pit 1
A. Yes.
.
Q. The othor way they have parking facilities, don't theyf
A. Yes.
Q. Are there any street lights there on Shreve StreeU
A. There is a street light in that neighborhood but, as I
recall it, it is on the opposite side of the highway.
. Q. Of the Lee Highway 7
A. As I recall it, yes.
Q. Where does the water come from that drains underneat11
the highway and down on throu~h this 1
.
A. That water comes, part of 1t, from underneath springs,
a spring that is further up Fairfax Street, from the old blacksmith shop.
Q. In the tov.TJ1 ?
A. Ycs, and it winds down through where Gibson's cabins
are. :Mr. Gibson piped that under there a number
page 105 ~ of years ago. Part of it comes from the storm
sewers around the traffic light. It comes down.
under from there. There are storm sewers there and there
is a little grating and it drops through the gratings and into
the chain. l gue§S it goes in the drain. I don't know wbe1·e
else it goes. There are two gratings.

Mr. Pickett: Your witness.
CROSS EXAMINATION.
Bv Mr. Donovan:
·Q. Where are those two gratings 1
A. One is near the center of the Lexington and Annandale

Supreme. Court of Appeals of Virginia

74
l

·.

;

Joel 8. Harris.

,.

Road, where the Annandale Road (or ·Shreve Street) inter·
sects Jl.,ee-' Highway. There is a· grating in there and the
other is back off Lee ·Hig~way, ,on the Annandale Road, uear
Mr. Gibson's property.
· · · ,.. : · · .. . . . .
' .· Q.: One on the Annandale Road ~~d .one (!ll Lee Highway,
correct,'.!~fr. Burchf. , .
·
,.
A. Yes. There .may be more but I do' know ·those: two.
· Q. You say since the state put in the curb, there has been
·
, that hole there all the time 1
A. Yes;
Mr. Pi~kett: I understood you to say it was the~e befor<',
alsoY
· '
A. Yes, it was there bef01:e.
page 106

~

Mr. Pickett: That is all.

Witness excused.
. Thereupon .
JOEL

s

1•

HARRIS,

.

a witnes~ of lawful age, being first duly sworn, testUies as

follows:·,
,.

DIRECT EXAMINATION.
By Mr. Sl1ockey !
Q. Please state your name.
A. Joel S. Harris.
Q. ·where· do you live, Mr. Harris?
· A. Falls Church, Virginia.
Q. How long have you lived in Falls Church Y
A. Over four years.
Q. Whnt is your occupation?
A. Nothing right this minute.
· · .'
Q. ·what has been your occup~tion for the past four years f
· A. I owned and operated "Gibson's Corners".
Q, That is known as Gibson's filling Station and Rcstau.
rant there? .
A. Yes.
Q. Mr. Harris, I show you these photographs, Plaintiff's
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Joel S. Harris.
Exhibits 1, 2J 3 and 4, and ask you whether or not
page 107 } you are fainiliar with that location of those plJo.
tographs?
. .
· - ,·
A. Yes.
·
Q. Mr. Harris, are you familiar with the location shown in
Plaintiff's Exllibit 5, particularly¥
:
·
. A•. I know a~ut this drain., or spring, the water underneath
there .
. Q. In other words, are you familiar 'with the pit or hole
there. on Shreve Street, or Annandale Road, right beside the
Gibson filling station? .
. A. Iam.
Q. H~ve you ever known any automobiles to go over into
that pit or l10Ie Y
.
A. Well, I know of, let's see, there are three I know of.
There were probably more but that.is all I recall ..
Q. Have you known of any police in Falls Church to make
arrests for going in that hplef .
·
A. Yes, one .
. Q. From your observation of that hole, is it a da11gerous
place or not?
.
..
.
A. If someone stepped out of a car, I know it" would be.
~
Q. Is t:Iiere any railing or anything there to warn the public?
.
.
_
· A. A curb.
..
Q. :M;erely a curb T
page 108 } A. Yes.
Q. How high would you say that curb is Y
A. Three or four inches; two inches. .
Q. Have you ever known the Town of Falls Church, or its
employees, to do any work concerning that outlet 7
. A. There were some men working there a couple of years
ago; maybe a year and a half ago. I recall that. I don't
lmow. who they were or anything about it.
.
Q. Wei:e they_ men from .the Town of Falls Church f
A. I could not"say, .. '.:: :, .
..
Q.. What were they doingi
·
A. Cleaning it, clearing out in there.
Q. I ask you, ~fr. Harris, whether or not it is customary
for people to park their automobiles along that curb there
on Shreve Street nt the location of this- pit?
A. Yes, it is.
·
·
·
Mr. SJ:iockey: You may take the witness.
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Joel 8. Harris.
CROSS EXAMINATION.
By Mr. Donovan:
Q. How about nighttime, with reference to that parking,
Mr. HarrisY
A. They park there.
Q. And there is parking on the other side of the street,
is thereY
page 109 ~ A. There is a lot of parking on the other side,
but people don't want to walk far. For buses,
too.
Q. As a matter of fact, Mr. Harris, most of the parking
for· this place, for which you were manager, is done on the
other side of the street, isn't it?
A. Yes.
Q. And the busses swing around that corner, do they Y
A. Yes.
Q. That is opposite this establishment f
A. Yes.
Q. You don't know why the police arrested the person wlio
drove off into that bole, do you!
A. Yes.
Q. Why'l

A. He was drunk.
Mr. Donovan: That is all.
Mr. Shockey: No further questions.
Witness excused.
~

Mr. Shockey: At this juncture, I would like
to ask counsel if this letter was received by the
Town of Falls Church?
Mr. Donovan: You mean to prove the thirty days' noticef
Mr. Shockey: Yes. You admit notice under the statute
was given to the Town of F'alls Church Y
Mr.. Donovan: Yes, of your intention to make a claim.
Mr. Shockey: I show you this Act here, which is the town
ordinance, and ask if you admit that'I
Mr. Pickett: The statute requires we give notice, wlmtever date is stipulated in the charter or whatever is the general law.
Mr. Donovan: That is not in issue here. You pleaded and
we did not object.
page 110
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Mr. Shockey: I just wnnt to keep the record straight.
l\fr. Donovan: That appears to be a correct copy, Mr.
Shockey.
Mr. Shockey: W c offer in evidence, as Plaintiff 'a Erliibit
7, copy of the Charter of the Town of Fulls Church.
l\fr. Donovan: ·we object on the ground as previously
stated.
The Court: Objection overruled.
Mr. Donovan: Exception.
Mr. Shockey: "\Ve introduce, in its entirety, a plnt of the
SubdiYisiou of Greenway Downs known as Seepage 111 ~ tion 4, us the same is platted in plat book No. 1,
page 1.
.
l\[ r. Donovan: We object on the g1·01mds as prnviously
stated as to the ten-foot strip there; also, that the deed of
<leclication is not relevant in this cause. It shows nothing
concerning any alleged acceptance by the Town of Falls
Church or any ai,thority over that portion of land.
The Court: )lotion overruled.
:Mr. Donovan: Exception.
Mr. Shockey: Now rnny I finish my objection 1 As platted
in plat book No. 1, page 1, one of the land recMds of Fairfax
County, Virginia, together with deed of dedication dated April
26, 1933, and recorded umong the land records of Fairfax
County in Liber X, No. 11, nt page 80. I would like to change
this plat book number. Jt should be :No. 4, page 1.
Mr. Donovan: Which does that say f
l\lr. Shockey: It should be plat book No. 4, page 1. That
is correct.
l\Ir. Donovan: But thct·o are two plnt books of that section.
Mr. Pickett: This is a resubdivision of that.
Mr. Donovan: I think we ~hottlcl have the plat books to
show what is what. In two plat books there are two dedication of this property. If there is no difference, I wonld be
willin~ to let it go in, if there is no error. If
page 112 } there 1s, we think the original is just as near' as
the record room here.
:i\Ir. Pickett: We thought it helpful to have the plat in
evidence here.
The Court: The only error is refere nee, isn't iU
:Mr. DonM'aD: I would like to have the conect one in evidence.
Mr. Shockey: The plat book ancl pnge nnmber-I don't
think they completed their book 4.
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G. E. Weber.
Mr. Donovan: "\Ve are willing to have it referred, and if it
·
The Court: Did you check it 1
Mr. Shockey: Yes. Plat book 4, page 1 is correct.
Clerk of the Court: I checked it again and it is plat book
No. 4, page 1.
The Court: And does that appear on there f
Mr. Turnbull: Yes.
Mr. Donovan: So it appears to be correct.
Mr. Shockey: We now offer in evidence the deed of dedication as Plaintiff's Exhibit 8; the plat of the Subdivision of
Greenway Downs as Plaintiff's Exhibit 9.

is correct, it may go in.

page 113 ~ · Thereupon

G. E. ,vEBER,
a witness of lawful age, being first duly sworn, testifies as
follows:
DIRECT EXAMINATION.

By Mr. Pickett:
Q. Please state your name.
A. G. E. Weber.
Q. Mr. Weber, did you, sometime in the past few years,
erect a building on what is known as Shreve Stret, or Annandale Road, or sometimes known as Parker Street 'I
A. I do not know i~ as Parker Street but I know it as
Shreve Street.
Q. Between Lee High way and Hilhvood A venue Y
A. Yes.
Q. That is in Greenway Downs T
A. Yes.
Q. What was your lot number'/
A. It was 14.
Q. Did you apply to tllc Town of Falls Church for a build. ing permit?
A. Yes.
Q. ·were you granted one?
A. Yes.
Q. ·what, if· any, setback requirement was made of you 1
A. Setback requirement of 15 feet from the building line.
Q. That would be your property line'/
page 114 ~ A. Property line.
Q. Your property line'/
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M. W. Rinker.
A. That's right.
Q. How far was y-0ur property line from the line of the
-curb, l\fr. Weber?
A. I don't know. I had it surveyed by Clark and he put
posts there and.we took the posts and went fifteen feet back.
Q. Do you hav,e your permit with you 1
A. No, I haven't. Mr. Rinker got the permit from the
Town Hall at that time.
Q. But your setback was fifteen feet back from your prop.crty line, was it f
A. That's right.
Q. And it was not measured from the curblinef
A. That's right.
Mr. Pickett: That is alL
Mr. Donovan: No questions. I think the testimony should
be stricken as irrelevant to the issue.
The Court: He has not testified as to the strip that was in
between.
By the Court:
Q. Mr. Weber, how large a strip of land between your property line and the curb Y
A. I would say somewhere around from seven to nine feet,
in that neighborhood. I have not measured it but that is my
guess from looking at it.
page 115 }

The Court: All right, motion denied.
Mr. Donovan: We note an exception.
Witness excused.
Thereupon
M. W. RINKER,
a witness of lawful age, being first duly sworn, testifies as
follows:
DIRECT EXAMINATION.
By Mr. Shockey:
Q. Your name is ~I. W. Rinker!
A. Yes.
Q. What is your occupation 7
A. Builder.
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M. W. Rinker.
Q. How long have you been a builderf
A. I have been, down here, about fifteen years.
Q. About fifteen years. Do you know Mr. G. E. ,veberr
A. Yes.

Q. Did you have occasion to construct a buildpage 116 } ing for him in the Town of Falls Church on Annandale Road between Lee Highway and Hillwood Avenue? On the west· side of that street, was it?
A. on· the west side of that street! It was on the northwest side.
Q. When did you construct tliat building for himf
A. This year I finished it.
Q. You finished it this yeart
A. Yes.
Q. Did you obtain a permit from the Town of Falls Church
to construct that building there1
A. Yes.
Q. How far from the curb of the Annandale Road were
you required to go back to construct that building?
A. I was required to go back fifteen feet from the stakes
that the surveyor set.
Q. How far were those stakes from the curbline t
A. I didn't measure, but about six feet.
Q. Six feetf
A. S0metl1ing like that.
Q. They were not out to the curbline'l
A. No.
Q. In other ,vords, the line you were required
page 117} by the Town of Falls Church to locate was back
from the curbline, is that corect 1
A. Yes. Tell me that again.
Q. From the curbline back, there was a space?
A. To the stakes.
Q. Then you had to go fifteen feet back of that line, is that
right?
A. Yes.
Q. At tl1ese stakes, was that the property line?
A. Yes.
Q. And that was an established property line, established
by the Town of Falls Church Y
A. By the surveyor.
Q. Did the Town of Falls Chn:rch make any insp~ction of
this survey and this construction that was going on there'!
A. An inspector did.
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lJf. W. Ri'liker.

Q. A town inspector 1
A. Yes.

The Court: Are you talking about inspection of the building?
A. No, I am talking about where it was set.
Bv l\fr. Shockey:
Q. Was he there and authorized the location
of that building, l\f r. Rinker?
A. Well, after we had staked it off, he came there and approved it.
Q. He approved it?
A. Yes.
Q. And prior to that time, you had obtained a pc11nit. for
it, is that correct 1
A. Before we Htarted, yes.
Q. Before anything was done T
A. Yes, sir.
Q. Have you a copy of that permiU
A. I have at home. You mean a copy of the permit T
Q. Yes, of the permit that was granted.
A. No, they don't issue but one permit. I have the receipt
at home.
Q. And that was on Lof 14, was itf
A. I have forgotten.
Q. Of Greenway Downs, Section 4 !
A. That was the second lot from Lee Boulevard.
Q. From Lee Boulevard f
A. Oh, not Lee BoulcvardQ. I show you this map which is referred to as
page 119 } Plaintiff's Exhibit 9 and ask you if you can locate the lot upon which this building was constructe(t
A. This is Lee Boulevard and this is Lee Highway. It is
right here.
Q. ·wm yon put a cross-mark there f
A. Let me think a little bit. This is it.
Q. Put a crossmark on the lot.
A. All right, there it is.
page 118 }

The Court: For the sake of the record, where is it f
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M. W. Rinker.
By Mr. Shockey:
Q. You put the crossmark on Lot 14, isn't that correct,
Mr. Rinker?
A. Yes.
. Mr. Shockey: We now ask the defendants for the production of the permit that was issued on this lot for construction
of this building.
( Counsel for defend ant produces permit.)
Mr. Shockey: I might ask counsel for defendant if they
·know who made this drawing Y
Mr. Donovan: I do not know.
By Mr. Shockey:
Q. Mr. Rinker, I sho,v you these papers and ask you
whether or not these are the drawings and papage 120 ~ pers issued by the Town of Falls Church for the
construction of this building! Examine each of
them. There are four in number.
A. This is the plan.
Q. ,vhat is the first one Y
A. That is tl1e application for the permit and this is the
plan. ,vel1, yes, this is a· drawing and this is the lot and represents where the- building was set.
Q. Who made that, do you know1
A. No, sir, I don't.
Q. I ask you whether there :was originally a mistake in the
location of the distance ·from Shreve Street to where the
property line was and it was later corrected by the town engineer?
Mr. Donovan: Objected to as an extremely leading question.
Mr. Shockey: I asked him whether there was a mistake.
Mr. Turubull: Ask him what happened.
By Mr. Shockey:
Q. Mr. Rinker, I call your attention particularly to this
15-foot space from Shreve Street to the place where tbe building was supposed to be constructed, is that correct f
A. Am I supposed to answer that the way you asked it f
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M. W. Rinker.
Q. Yes.

A. There was a misunderstanding between me
and Mr. Weber and you say the engineer, or inspector.
Q. And what was that misunderstanding1
A. We thought it was to measure from the curb and measure back 15 feet, but he later told us we would have to measure
from the surveyor's stakes.
Q. That is, t11e building line T
.A.. The property line, back 15 feet.
Q. The property line, back 15 f eett
A. Yes.
Q. Then this drawing does not properly set up the facts;
it does not state what it represents T
A. It shows Shreve Street.
Q. It doesn't say whether it is the curb or setback.
A. I cannot answer that.
Q. It doesn't say whether it is the curb or stakes. If this
is Shreve Street and the curb, it does incorrectly show on the
drawing?
A. If this is meant for the curb, yes, sir.
page 121

~

Mr. Shockey: We would like to offer in evidence this drawing, as Plaintiff's Exhibie 9, and the building permit, as
Plaintiff's Exhibit 10, for the purpose of the case here, with
the right of the Town of Falls Church-I assume
page 122 ~ they will want it back-to withdraw it at a later
date and have a photostatic copy made.
Mr. Donovan: Yes, we do desire it; we do desire that right.
It is a town record. We offer the same objection to its introduction and we note the same exception.
CROSS EXAMINATION.
By Mr. Donovan:
Q. Mr. Rinker, you have done quite a bit of building in
Falls Church, haven't you t
A. Yes.
Q. In the past few years, iu every case where you have
erected new construction, you have been required to set the
building back a certain distance from the property line, have
you not7
.
A. Yes, sir. They did not all run the same.
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Robert McVane.
Q. They vaiied f
A. Yes, they varied, but there was a setback.
Q. But there was always a setback required by the town
code!
A. Yes, sir.
Mr. Donovan: That is all.
M;r. Shockey: No further questions.
Witness excused.
page 122A

~

Thereupon

ROBERT McVANE,
a witness of lawful age, being first duly sworn, testified as
follows:
DIRECT EXliilNATION.
By Mr. Pickett:
· Q. Please state your name.
A. Robert l\foVane.
Q. By whom are you employed, Mr. l\foVanef
A. Virginia Electric Power Coil.pany.
Q. You are here in response to a subpoena issued here today, are you not Y
A. Yes, sir.
Q. Are you familiar with the little street we have 'been
talking about in this trial, sometimes known as Annandale
Road and sometimes known as Shreve Street, that portion
which lies between Lee Highway and Hillwood Avenuel
A. Yes, sir.
Q. How many poles has your company there?
A. Two poles.
Q. Are they in the highway or outside the highway!
A. Just behind the curb.
Q. Just west of the curb, is that it i
A. Yes, sir.
Q. Did your company apply to the Town of
page 122B ~ Falls Church for permission to place those poles
thereY
A. Those poles-we checked on them and they were replaced in 1935. The original poles, we l1ave not been able to
find out when they were put in there. The first customer got
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service around 1922 in that area, but I do not know and could
not find out-I could find no record of the first installation
of those poles.
Q. You probably placed them by easement of the property
owner at that time?
.A. I could not say.
Q. 'When you place poles on private· property, you do it
under easement obtained from the property owner, don't yoaY
A. Yes.
Q. ,vhat arrangement do you have with the Town of Falls
Church under your franchise?
A.
e have a franchise which allows us to place poles on
streets and allevs in the Town of Falls Church.
Q. In the town t
.A. Yes.
Q. So when they were replaced in 1935, you acted under
franchise-

,v

.Mr. Donovan: '\Ve object, if the Court please.
The Court: Sustained.
page 123

,v

~ By

l\Ir. Pickett:

Q. Or did you get a special permit Y

A.
e have not been able to find any permit.
Q. Have you that franchise with you f
.A. Yes.
Q. Is that a copy or the original 'l
.A. A copy. This is a copy. It is not tlie original.
Mr. Donovan: '\Ve object.
The Court: The testimony of tliis witness is .these poles
were originally placed there in 1922, and he knows not under
what authority. I assume the tl1eory you are going under
here is that replacement was made under franchise?
Mr. Pickett: Yes.
The Court: I don't think that is sound for this reason:
that Greenway Downs was dedicated in 1927.
Mr. Pickett": Yes, and these poles were put there in 1922.
They were put there, I suppose, under easement.
The Court: '\Ve do not kuow how they were put there, but
when U1ey were replaced, it was under a different arrangement and not by reason of franchisc.-Sustain the objection.
Mr. Pickett:
e note au exception.-! would like to l1avc
this in the reco1·d as beiJ1g rejected.

,v
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TYalter B. Follin.
page 124 ~

The Court : Is that the original f
The Witness: This is a copy.
The Court: I guess they will have something to say that
you are taking that copy of their record. You can have a
copy of it certified, but I don't see why they should be deprived of their record.
.
Mr. Pickett: I don't mean to deprive them of their record
permanently. I want to introduce it with leave to withdraw.
The Court: I am not so sure they want to do that. Papers
get lost.
Mr. Pickett: All right, sir.
The Court: I have no objection to a certified copy being
gotten later on.
Mr. Pickett: All right, but it may not be neces1.ary.
. Mr. Donovan: No questions.
Witnes~ excused.
page 125

~

Thereupon

WALTER B. FOLLIN,
witness of lawful age, being first duly sworn, testifies as
follows:
~

DIRECT EXAMINATION.

By Mr. Shockey:
Q. Please state your name.
A .. Walter B. Follin.
Q. Where do you live 1
A. Falls Church., Virginia.
Q. 1Vhat is your connection with the Town of Falls Church?
A. Member of the Town Council.
Q. 1Vhat other functions do you have with the town Y
A. Chairman of t]ie 1·oad committee.
Q. As such, what do you do with reference to the road committee, Mr. Follin?
A. Maintenance of the town streets.
Q. I call your attention to tlie Lee Highway over to Hillwood A venue, known as Shreve Street, which is in issue here,
or the Annandale Road, and I ask you whether or not you
have authorized and your men have clone work along Shreve
Street there?
·
A. None to my knowledge.
Q. On tlJC west sicle.-What's thatf
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A. Not to my knowledge; none that I have authorized.
Q. Has the Town of Falls Church authorized
page 126 } any work to be done there?
A. Yes.
· Q. ,vhat have they authorized 'I
.
A. Opening of that cliteh that goes into the drain under Mr.
Burch's property.
.
Q. What about cutting the weeds there, all along there Y
A. Weeds were cut on the Lee Highway side of the bus
stop that overlapped the walk.
Q. On the Lee Highway side Y
A. Yes.
Q. That is on Shreve Street f
A. That is on the south side of Lee Highway, at the intersection of Annandale Road, or better known as Route 64'.9.
Q. And you have cut weeds along where this particualr pit
in question is 7
A. No.
Q. You have not f
A. No.
Q. Didn't you tell me over the phone the other day, Mr.
Follin, that you did f
A. No, you asked if I eut them at the intersection of Lee
Highway and Annandale Road and I said at the
page 127 } bus stop, overlapping the walk.
Q. All right, sir. What is the name of the
street along there Y
·
.
A. It is known by several names. It is known as Annandale Road, some call it Shreve Road, and some call it Route
649 of the state highway.
Q. Do any of them call it Parker Street 1
A. No.
Q. Shreve Street 7
A. Shreve Street.
Q. W1mt does tlrn town call it j
A. ·It is known ns Annandale Road.
.
Q. Don't your maps and all credentials show it as Shreve
Street?
A. I don't recall Shreve Strnet other than that section between Lee Highway and West Fairfax Street.
Q. You don't call it Shreve Street 'I
A. No, it is known as Annandale Road.
Q. And you don't call the other sectlon SI1reve StreeU
A. It is known as Annandale Road.
Q. You are positive of thaU

s&
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,

A. As far as I remember, yes.
· Q. Who named it thatf
page 128 ~ A. I don't know, sir.
Mr. Shockey: All right, that is all.
CROSS EXAMINATION.
By Mr. Donovan:
Q. Mr. Follin, ·as to tl1e Annandale Road, you, yourselrr
have never authorized any work to be done on it, have you f
A. ·No, we do not maintain any of the state highways, sir.
Q. Or on the curb along the Annandale Road 7
A. None at all.
,
Q. You hnve never done any maintenance or repair work
~m the Annandale Road, l1ave you t
A. No.
Q. That is a state highway, isn't it 'l
Mr. Shockey: "\Ve object. The best record and best evidence will be the production of the highwav records from
Richmond.
•
Mr. Donovan: I think so, too, but we are c1·oss examining
on theii- direct question.
By Mr. Donovan:
Q. Do you know what road that is'f
A. It is No. 649 of tl1e state h~ghway svstem.
·
Q. Does the Town of Falls Church have a weedpage 129 ~ cutting ordinanceY
A. Yes, sir, on private property.
Q. Did you cut those weeds under the weed-catting ordinance?
A. Yes.
Q. I show you tbis document nlid ask if it is a certified copy
of the weed-cutting ordinance, eerti:fied by the Town Clerk¥
A. Yes, sir.

:Mr. Donovan: W c offer in evidence the ordinance on
weeds of the Town of Falls Church and we ask that it be
marked for the record ns Defendnnt's Exhibit l. I desire to
. read it to tbe jury at this time.
The Court: There is no necessity of reading it.
Mr. Donovan: They can take it to the jury room. It provides for weeds being cut from vacant lots and tnings of that

/
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0 . .Atidersott Ettglt.
kind and the jury will be allowed to tnke it to the jury room 7

The Court: Yes.
Mr. Donovan: That is all.

RE-DIRECT EXAMINATION.
By l\Ir. Shockey:
Q. Mr. Follin, whom do you send a bill or do you send a
bill to anyone for removing these weeds l
A. There is no bill. ,vhich weeds a re you talking a bout 7
Q. On the Annandale Road.
page 130 ~ A. Oh, there were just maybe a couple of swipes
with the cutter to eliminate the weeds from the
overhang at the bus stop.
Q. Did you send a bill for thnt to anyone T
A. No.

The Court: You don't huvc to send a bill.
Mr. Shockcv: I know it.
l\fr. Pickett': There is an ordinance that you can, but my
point is there is no one to send the bill to in this case.
l\Ir. Shockey: No further questions.
,vitness excused.
Thereupon

0. ANDERSON ENGH,
a witness of lawful age, being firi;,t duly sworn, testifies as

follows:
DIRECT EXAMINATION.
By Mr. Pickett:

Q. Please tell the jury your name.
A. 0. Anderson Engh.
Q. What is yonr profession 7

A. Orthopedic surgeon.
Q. Does that have to do with bone dii:;eases?
A. Yes, with diseases of the bone; bone and joints. · .
Q. Upon the staff of what hospital are yon 1
page 131. } A. On the staff of Docto1·s, Emergency', Providence and Alexandria, also Arlington Hospital
and Takoma Park.
Q. W11ere did yon receive your mecl~c-al education, Doctor'l
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0. A1iderson Engh.
A. I had my medical school training in Temple School University, in Philadelphia, and served my general interneship
at West Pennsylvania, then I was at Children's Hospital, then
at the state hospital in Elizabeth, also in Pittsburgh· and in
~~

.

Q. Are you in general practice, Doctor1
A. No.
. Q. You specialize in bones and joints, is that correct f
A. Correct.
Q. Do you know l\Irs. Bessie Mae i\fyers, the plaintiff in
. this ca use 'I
. A. Yes, sir.
Q. Did she come under your professional care, Doctor'l
A. Yes.
Q. Can you state the approximate date of that?
A. On September 3, 1943.
·
Q. In what condition did you find her?
A. Well, at that time, the patient had a swollen right elbow.
She gave me thC' history of an injury. She stated
page 132 ~ she got out of a car and stepped into a pit and
fell, injuring the right elbow. When I examined
it, I found it swollen, tender and discolored and it was impossible for her to move it. This was due partly to the swelling and partly due to tl1e numerous fragments of the bone
which had resulted from tlie fracture. X-ran were taken at
the Arlington Hospital and fracture discovered, not a fracture in which it is divided in which there are two fragments,
but, in this instance, witl1 numerous fragments. We felt, because of the amount of swelling present, it would be impossible to reduce tlrn fracture immediately and, for that reason,
we waited about six davs. It was a severe fracture and involved the elbow joint, which usually results in an elbow which
is entirely stiff, and WC' felt it would be much better to perform an open operation and im1ert screws into the elbow so
she could begin using it at once. This operation was performed and she rP.mained in the hospital about ten day~. At
the end of that time, she came to the Anderson Clinic and
physical therapy was started. Physical therapy was given
to the elbow nnd also to the shoulder. The latter, as well aR
the elbow joint., was injured. The treatments com~ist of heat
in the form of diatl1ermy, which is the electric form of heat,
massage, active exercise, passive exercise and wl1irlpool
baths.
·
This treatmC'nt was continued for mam~
page 132A ~ months. We were able to obtain only a fairmount of motion and we felt that possibly, if
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, we removed the screws, she would obtain better motion.
There were four screws whic.h had been used through various
parts of the elbow joint. These were taken out the latter part
of February, 1946.
e started treatments again on her, using the same types of treatment which we had previously
used. The removal of the screws gave her slightly more motion.
The patient was seen, treated by us three times a week for
a period of approximately one year and two months. The
last time I made a report on the patient, I made these notes.
That was October 24, 1946. Since the last operation, when
the screws were removed, she was obtaining a better range
of motion. At the present time, she is able to flex her elbow
to 100°., that is, bring it up at a right angle. Extension present is 150°, which is about that point. Supernation, meaning
turning the forearm this way, is limited considerably. Her
supernation is down to 180°. Pronation, turning the palm
down, is done fairly well. Propetition, which is a cracking
type of sensation which can be heard and felt, could be felt
throughout the entire elbow joint. She has considerable difficulty with her hand. The fifth finger lacks power, due to
nerve injury. She is unable to completely close her fist.
The reason for that is that at the time of the inpage 133 ~ jury to the elbow and shoulder, there was involvement of the nerves that supply the muscles
of the I1and. She cannot completely reflex the fingers; they
are restricted. There was nerve injury to the nerves that
supply that part ·of the hand, the fleshy portion, or palm.
Some atrophy is present in the arm and forearm. This
patient may Jrnve permanent residual disability from this
fracture. The clisabilit~, will be due to restricted motion,
atrophy and lack of power tl1rough these muscles. She should
continue regularly with Jwr physical therapy treatments.•She
will have to clo that to be able to completely rotate that right
shoulder.
Q. This injury, which you have cll\scribed, as I understand
it, is a permanent one l
A. Yes.
Q. In your opinion, will Mrs. Myers ever be any better than
she is now today 7
A. It is possible she may get a little more motion with
physical therapy and we feel the patient should be given the
benefit of the doubt. If, by continued treatment. we can give
her five to seven degrees more motion in 1·otating the arm outward, it will be a help to her.
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0. AtUlerson Engh.
Q. In your opinion, will she be able to resume her former ·

occupation as a waitress?
A. She will have difficulty as a waitress, due to
the fact that she cannot turn her forearm completely over.
.
Q. You spoke of removing four screws. Did you leave any
in or were there all the ones placed in there t
A. No, all the screws were taken out. ·
Q. Is an injury of this type a painful one t
A. Yes, the patient suffers considerable pain.
Q. ,vere these fragments you spoke of removed in either of
those operations Y
A. Well, there were some small particles removed. We
left the major particles in the elbow.
Q. Are they loose in there nowt
A. Some of them will never unite, due to the fact that the
blood supply to these bone particles is absorbed. The looseness you mentioned is partly due to that and partly due to
the irregularity which goes with the fracture so that motion
is not smooth.
Q. Dr. Engh, what is the amount of your bill to date1
A. It is $750.00.
Q. ·wm these treatments have to continue for some time to
come, Doctorf
A. Well, they probably will continue for two
page 135 ~ mo1·e months. That will depend on the extent to
which it justifies itself.
Q. As long as there is some hope, you feel it should be continued, is that right f
A. I feel it should, yes, sir.

page 134

~

Mr. Pickett: Your witness.
Mr. Donovan: No questions.
A Juryman: Your bill, Doctor, does that include the cost
of tl1ese therapy treatments 'i
A. Yes, that includes the cost of the therapy treatments.

It is for the operation, the hospital visits, the physical therapy

treatments; also, it includes the cost of the three trips a wee~.
I

Mr. Pickett: That is nil. Thank you, Doctor.
,vitness excused.
Mr .. Pickett : Plain ti ff rests.
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(The following transpired in the Judge's chambers:)
,

Mr. Donovan: If your Honor please, we move to strike
the evidence offered by the plaintiff on the principal ground
that we have known-Mr. Turnbull: ·what ii.- happening out in the courtroom
right now is this: l\lrs. Myers is sittiJ}g there and she calls
up her family and they all come np where she is and are talking about the case and the jury is sitting there watcliing her .
.Mr. Pickett: \Ve had her roll her sleeve np.
The Court: I cannot stop anything thut has already happened. Tell the jury to go to their room.
Mr. Donovan: (continued) : On the prindpal g1·ound that
they hnve shown absolutely no liability on the Town of Falls
Church in that there is no testimonv of nnv natul'e whatsoever that the town hacl evor assumed cont'rol of either the
sewer, the road or curb, or this particular hole into which
the Yictim fell. On the conh'nry, the evidence offered by the
plaintiff shows conclusivPly that all of this was nncler the
jurisdiction of the Commonwealth of Virginia. For instance,
the plaintiff's own witness., l\Ir. Burns ~I. Gibson, testifiecl
that the road was improved by the state, including the draiu
underneath it; that the curb was put there by the state; that
he connected his property to this drain by aupage 137 ~ thority of the State Hig·l1way Commission after
it had bc(.ln called to his attention by a county or
state police officer; thut the state put in the curb in 1939, and
he thought they put it in by hand labor.
Mr. Joseph Burch testified he put in pipes-apparently a
lot of people put in pipes-in thnt ditch, which was obYiously
an open ditch, but he said the stnte put in. the curb. He said
there were grating8 for water to go into this ditch or pit,
which were located on Lee- Highwa:,v, which is a state highway,
and located on Annandale Road, which is a state highway.
They introduced the deed of dedication, which does not show
anywhere on it that there are any sidewalks dedicated, or if
there arc any sidewulks where thusc sidewalks are located.
They used as their witness ,vnlter B. Follin, who testified
it is a state route. The only evidence they have produced
to reflect upon any jurisdiction the town might have is, first,
that they cleaned the weeds off nlonA' the street-and not at
that point. They cleaned the weeds at a further point, but not
at that point. l\Ir. Burch said t)l(ly clidn 't do anything right
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where that hole is and that they gave a llermit to put up a
building ancl required a setback from the building line.
The Court: The property line.
,
Mr. Donovan: The property line. Another
page 138 } witnessf M. W. Rinker, testified he had done a
'
great deal of building around Falls Church and
in every case they required c01·tain setback in the zoning code.
We feel there is a total failure to show liability on the
Town of Falls Church and we feel strongly tµat the plaintiff
must show liability on the town in order to make a case; and
we feel just as strongly she has failed to show sueh liability
and move to strike the evidence.
l\fr. Pickett: If your Honor pleas(', we might as well face
this issue again. l\fy friends take the position that the town
can delegate and escape the responsibility placed upon them,
by virtue of ·it being an incorporated community, and by the
highways running through its geographic limits, of making
it safe for travellers on tlle highway.
I think the statement was made somowl1ere along the line
that the town had never even requested the highway commission to put up any barrier or any guard l'ail there. That, in
itself, is negligence and a total failure of clnty and that deed
of dedication which has been referred to, does show a ten-foot
strip dedicated rigllt along the line of this tract.
Mr. Shockey: Or walk.
Mr. DonoYan: No, it does not.
page 139 ~ J\lr. Piekett: It is in the deed of dedication.
It wonld be absolutely a legal absurdity that the
town owed obligation to eertain streets with tlie corporate
limits of the town and, as to other highwavs, it did not and
owed no dutv whatsoever. I think no court would reach such
n conclusion: nor do I tllink the legislature i.ntended such n
thing. That is merely an act by the state to make contribution to some of the towns or to the towns in the Commonwealth.
As I have pointed out to your Honor in the two cases I read
this morning, one was an act of excavation-and the court
spoke very plainly about thatThe Court: Motion denied.
Mr. Donovan: ,ve note an exception on the g:round it is
either a state highway or a town sfreet. If it is a state highway, the town is not permitted toThe Court: No, not on the highwa.y itself, but if there
is something wrong on t11e highway, it is up to someone to
take care of that hig1nvay condition, isn 1t iU
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J olm Henry Phillips.
llr. Donovan: And do you hold so in this case f
The Court: No. I deny the motion.
Mr. Donovan: .A.nd we except to the court's ruling.
page 140}

The1·eupon

JOHN HENRY PHILLIPS,
a witness of la,vful age, being first duly sworn, testifies as

follows:
DIRECT EXAMINATION.

By Mr. Donovan:
Q. What is your full name f
A. J olm Henry Phillips.
Q. What is your present occupation, Mr. Phillips I/
A. Resident engineer for the Virginia Department of Highways.
Q. In your capacity of resident engineer, do you have custody of the maps and other data concerning public highways
of the Commonwealth in this area?
A. I have, yes, since July 1st.
Q. And do you have among that collection of maps and
data a map showing the Annandale Road between Lee Highway and Hillwood Avenue?
Mr. Pickett: I think that should be as of September 3,
1945.
A. I have a map of Lee Highway, made in 1940, that shows

that intersection.
By Mr. Donovan:
Q. ·wm you please show us which map you are referring
to?
A. Yes, sir. On sheet 4 of this blueprint is this road to
.
Annandale and that is all the detail. This map ·
page 141 ~ was drawn up in connection with the Lee Higliway.
Q. ·what road is this beret
A. Lee Highway._
Q. What road is this?
A. Annandale Road.

'
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John Henry Phillips.
Mr. Donovan: At this time, we wish to offer in evidence,.
as Defendant's Exhibit 2, this highway map showing the intersection of Lee Highway and Annandale ·Road, Falls Church,
Va.
By Mr. Donovan:
Q. Do you have the original tracing fhere '!
A. It is in Richmond.
Q. The tracing is available T
A. Yes. You· can get it from this description, the route
and project, 292oI2. They liave the tracing of that.

The Court:· All you want is that one sheet.
Witness: Sheet No. 4.
The Court: Can you take that out and get a renewal?
A. Yes, sir.

Mr. Donovan: It would not inconvenience vou too mucl1
to get another blueprint'
.
A. No, I can get another -sheet No. 4.

Mr. Pickett: We object
relevant and immaterial to
The Court:
page 142 ~ Mr. Pickett:

to the introduction thereof as irthe issues involved in this case.
Overruled.
Exception noted.

By Mr. Donovan:
Q. ~fr. Phillips, indicated on tlns map is n certain amount
of lettering which is rather technical. I know jt is language
which has to do with roads and engineering, isn't that true!
A. Yes, sir.
Q. How long have you been in highway engineering?
A. Since 1929, 17 years.
Q. Were you all that time with the State Highway Departmentf
A. I have been with the state since 1929, yes. I started in
1928.

Q. Calling your attention to this language here, will you
read that and explain to us what it meansf
A. Here is a pipe under Lee Highway and, when this strip
of concrete had to be widened, this pipe had to be extended.
It shows 18 feet of cast iron pipe to be extended, one hand-

'
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rail-one endwall with pipe hand railings; one curb trap in
it and one standard trap in it, the curb trap over here. This
plan does not show there is anything contemplated-that tbere
was anything contemplated when this road was constructed
on this secondary road piece. It does not show any construction other than this culvert pipe to be extended.
Q. That is a state highway, is iU
page 143 ~ A. That is No. 649 in the secondary road .system.
Q. 'Is it known as Annandale Road f
A. That is the local name of it. That is the name we put
on the map when we took over the system.
Q. I ask you what this rigl1t angle means here, what it
l'epresents?
A. That represents a sidewalk.
Q. And under this little right angle?
A. That represents the curb trap for the water in the pipe.
Q. For the benefit of the record, what is a curb trap, Mr.
Phillips?
A. A square box into which a pipe projects to take water
across the road. In other words, for instance, this is a sidewalk. The water runs down and this square box is built un-;.
derneath this sidewalk and the water goes in and there is a
pipe on the level of the floor to take it across the highway.
Q. And this rectangle over here is about the same sort of
thing, is it f
A. Practically the same. That is not under the concrete.
That is over past the sidewalk and is a grate trap inlet. They
serve the same purpose.
Q. Both of those are locate<l with the right of way of the
Lee Highway, are tl1eyf
·
page 144} A. That map shows it. I have not been to the
location to examine it. That is supposed to have
been so constructed.·
Q. Is Lee Highway a state highwayf
A. Yes.
Q. And these inlets, I think you said, would take water
1·unning along the curb of Lee Highwayt
.
A. Yes, that is to take water from the highway and take
it across to this direction. I think it is a ravine.
Q. Into a ravine!
A; Yes.
Q. The Annandale Road, being a secondary road of the
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State Hig·hway, is it repaired by the state, under your supervision Y
A. Yes, it -is -maintained by the State Highway -De.partment.

-Mr.

Donovan-: You·r witness.
CROSS EXAMlNATio':N.

By Mr. Shockey:
.. .
.
.· .
Q. Mr. Pl}.illips,. the State Highway Department only bas
to do with the maintenance of -th_e road surface itself, isn't
that true, the width of the road? They .don't go beyond that,
do they'l
.
A. Generally within the width of the right of way.
Q. Speaking of the right of _way here, what is the width of
that, What is the width of the right of way of Annandale
Road?
·
A. We claim 30 feet.
page 145 } Q. You hav~ no~h~ng -to do with anyihing be. .
_ yQnd that, is that right?
A. That's right.
The -Court: What does that plat show'l

.

.

A. It shows 40 feet. It shows 40 feet for ·road :purposes.
It shows property lines 40 feet wide.
.

•

'.

,j

1

By i\fr. Shockey:
.
.
.
.
Q. But all you folks have to do with is 30 feeU
A. That's right.
·Q. Fof the ,A.nnadale Road Y
-A. I checked with Mr. Smith about this stuff. I am not
familiar with and do not know what it is about. He said he
only claimed 30 feet on tl1is road. He said he °11ad gone on
record for tliat before.

:Mr. Shockey: That is all.
-RE-DIRECT EXAMiNATION.
. By ·Mr. ·Donovan:
. .
Q. If it became advisable to widen Annandale -Road, woulcl
.you claim -the ·other 10 feet'l
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Mr. Shockey: We object. They have not done that and
:it is only .contemplation.
The Court: If they claim 40 feet, I think he should show.
why he says 30 feet. Objection overruled.
page 146 } Mr. Shockey.: We note an ·exception.
By Mr. Donovan:
·Q. Can y-0u answer that, Mr. Phillips?
A.. No,. I cannot, because most of my knowledge ·is hearsay from Mr. Smith. I called him .this morning and told him
I was summoned.and .he saidMr. Shockey: We object. That'is not the best evidence.
~By :Mr. Donovan:
:Q. Just what you, yourself, know.
A. I know practically nothing at all about il I didn~t.even
·know wI1ere 'it was until I was summonec\.
Mr. Donovan: That is .all.
·witness .excused.
Mr. Donovan: ·That is the defendant ,s case.
· page 147 } THE FOLLOWING INSTRUCTION
APPROVED "1".
The Court instructs the jury that the Town of Falls Church
is a .municipal corporation and under the law of this
state, a. municipal corporation is liable for dangers known to
exist, o ~ t s · of the streets or state highways ·lo, catea. within the Towii"ihlear enough· thereto as. te> endanger
public travel thereon, and if the 'jury should believe from
the evidence that the Town of Falls Church hai!Jmowlea~e
of the· existence of the hole or ·pit ndjoining Shreve Stre t
. and contiguous thereto into ·which the plaintiff fell~ · it ·be:came and was the dut of the· Town of Falls Church
V'
a ,fence, guard ~rad or _J!!._rier for t e pro ec 10n of ·traye.1lerson. the said streetor to take such other measures as might
be reasonably calculated to prevent· travellers in the night
time from inadvertently or accidentally tripping over the ·~
curb or.otherwise fallin~ into the bole or pit, and if the jury
should further believe trom the evidence that the Town of
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Falls Church failed to discharge its duty to travellers upon
said street and that the plaintiff, without fault on her part,
tripped or otherwise lost her balance and fell into the hole
or pit, the jury should find a verdict in favor of the plaintiff.
page 148

~

THE FOLLOWING INSTRUCTION
APPROVED "2".

The Court instructs the jury that if they find for the
plaintiff, they are, in estimating the damages, at liberty to
consider the health and condition of the plaintiff before the
injury, as compared with her present condition; also whether
said injury js permanent in its nature, and how far it is calculated to' disable the plaintiff from engaging in those pursuits and occupations for which, in the absence of. said injury, she would have been qualified; also the physical suffering to which she was subJected by reason of said injury;
also any loss of earning power to date and which may occur
in the future, provided they are such as the jury believe from
the evidence will actually result to the plaintiff as the proximate damages of the wrongful act complained of; also all
nec·essary and legitimate expense incurred by the plaintiff
because of said injury; and to allow such damages, as in the
opinion of the jury, will be a fair and just pecuniary compensation for the injury wl1ich the plaintiff has sustained,
not to exceed $20,000.00, the amount sued for.
page 149

~

THE FOLLOWING INSTRUCTION
REFUSED "A".

, The Court instructs the jury that the Town of Falls Church
is not liable for injuries to persons caused by defect in a
private or public culvert which the Town was not bound to
keep open and in repair and over which it exercised no control.
page 150 } THE l!,OLLOWING INSTRUCTION
APPROVED '' B' '.
The court instructs the jury that the burden of proving
negligence is upon the plaintiff, and that negligence must be
proved by affirmative evidence, which must show more than
a probability of a negligent act, that a verdict cannot be
f onnd upon a mere conjecture, and that there must be affirmative and preponderating proof that the injury here sued for
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would not have occurred except for the negligent breach of
some duty whieh the defendant owed to the plaintiff.
page 151 } THE FOLLOWING INSTRUCTION
APPROVED ~'C''.
The court instructs the jury that he who undertakes to hold'
another liable in damages on the ground of negligence must
himself be free from any negligence contributing to the injury of which she complains. And if the jury believe from
the evidence that the plaintiff was guilty of any negligence,
however slight, which contributed to the happening of the
accident from whicl1 her injuries resulted, they must find for
the Defendant.
page 152 } THE FOLLO\VING INSTRUCTION
REFUSED "D".
The cotut instructs the jury that the question of whether
or not a. public improvement, such as a culvei-t or drain sewer,
is to be controlled bv the Town is a matter within the discretion of the legislati;,e branch of the Town Government and
that the Town, acting through its Council, must say whether
or when the Town should undertake such imp1·ovemenfa.
page 153 } THE FOLLO\VING INSTRUCTION

REFUSED "E".
The court instructs the jury that, in order to find the Town
of Falls Church liable in damages to the Plaintiff, it must
first he proven by preponderance of the evidence that the
Town had taken eharge of the culvert or drain and was exercising authority over it and that the Council had passed
some resolution or had given some instruction or lmd authorized some act to be done by some Town official or agent
in connection with exercising control over the drain o.r culvert.
pahre 154: } THE FOLLOWING INSTRUCTION

REFUSED "F".
The Court instructs the jury toot the Town of Falls Church
·would not be required to accept jurisdiction or control over
a sidewalk, alley or street merely because the same had been
dedicated to public use in a plat or deed of dedication.
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page 155} THE FOLLOWING INSTRUCTION
RElfUSED "G".
The Court instructs the jury that the Town would not be
negligent in failing to con.struct a sidewalk.
page 156 }

And on the 8th day of November, 1946, a Verdict of Jury, was entered in the Clerk's Office of
the Court in the words and figures following, to-wit:

We the jury find a verdict for the plaintiff and fix damages
at $12,000.00.
(Signed) l\f. C. CRANFORD, Foreman.
8 Nov. 46.
page 157 } And. on the 18th day of November, 1946, a Mo. tion for New Trial, was entered in tl1e Clerk's
Office of the Court in the words and figures following, towit:
Now comes the Defendant, Town of Falls Church, by its
attorneys and moves this Honorable Court to grant it a new
trial in this cause, for that:
{l) The statement of counsel for the Plaintiff in closing
argument that the Defendant was attempting to pass the burden of liability on to the State Highway Department and that
the jury knew that the State Highway Deparment could not
be sued, was highly prejudicial to the Defendant's cause l,>efore the jury and was ground for a mistrial. Defendant contends that the Court should have granted the Defendant's
motion for a mistrial at this point even though tl1e Court instructed the jury to ignore the statement of Plaintiff's counsel.
(2) · The case offered by the Plaintiff upon its evidence was
at variance with the pleadings in that the evidence submitted
the case to the jury upon a question of a public nuisance
while the pleadings made no mention of any such claim.
, (3) The Plaintiff's case was eitl1er on the basis of a nuisance, under Section 3030 of the 1942 Virginia Code (l\fichie's)
or it was for violation of some public duty which tl1e Town
had. If Plaintiff's case were on the basis of a nuisance,
then her case is contrary to the pleadings. If Plaintiff's case
were on the basis of a violation of a public duty, then she
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has failed to notify the Town as to how it gained the authority
or control over the site of the occurrence.
( 4) If the negligence of the Town was in its failure to take
ca're of sewers, then the Town was entitled to know that this
was the basis of the case so that it could adequately defend
the matters at issue and could take advantage of its special
defense of governmental function.
( 5) Tho effect of the Court's instruction numpage 158 } her 1, in the light of the Town's admission that
it knew of the condition on the State Highway,
was to direct a verdict for the Plaintiff.
(6) The Court erred in overruling Defendant's Plea in
Abatement, in overruling the Defendant's Demurrer to the
Amended Declaration, in overruling the Defendant's Motion
to Quash Su,bpoenas Duces Tecum, and Notice to Produce, in
refusing to permit Defend ant to appeal from the rulings 011
the Demurrers and the Plea in Abatement in a case which
concerned a street, in overruling Defendant's motion to strike
Plaintiff's opening statement, in overruling Defendant's ob,jections to the introduction of evidence, documentary or otlierw:ise, bearing upon the question of assumption of authority
or control over the site in controversy, in overruling Defendant's objections to the introduction of evidence, documentary
or otherwise, bearing upon the existence of a nuisance, in
overruling Defendant's motion to strike Plaintiff's evidence,
in refusing to grant Defendant's instruction numbered A, D,
E, F, G, H, in granting Plaintiff's instruction number 1, and
in overruling Defendant's motion for a mistrial.
TOWN OF FALLS CHURCH,
By Counsel.
(Signed) JOHN A. K. DONOVAN, Counsel.
page 159 }

And on the 18th day of November, 1946, a Motion to Set Aside Verdict of the Jury as Being
Contrary to the Law and the Evidence, and Motion for Judgment Non, Ostan.te Veredicto, was entered in the Clerk's Office of the Court in the words and figures following, to-wit:
Now comes the Defendant, Town of Falls Church, by its
attorneys, and moves the Court to set aside the verdict of
the jury rendered for the Plaintiff in this cause and to enter
judgment for the Defendant notwithstanding such verdict,
for that:
(1) The evidence introduced by the Plaintiff indicates affirmatively that the Plaintiff herself was guilty of contribu-

104

Supreme Uourt of Appeals of Virginia

tory negligence in that she did not look at the place wl1ere
she was alighting from her husband's automobile in wl1ich
s.be was a passenger, exercised no precautions whatsoever in
aligl1ting, and other negligence on the part of her husband,
who parked his car immediately alongside the curb witliout
allowing room for his wife to alight therefrom but expected
her to get out as he said, "on the grass", proximately contributed to her injury.
(2) The Plaintiff's evidence indicated that there was no
negligence by. th~ Town of Falls Church.
(3) The Plaintiff's evidence indicated that the highway
upon which the: injury occurred was a State Highway and
. that the ·sewer d1·nin underneath the said highway was a Statesewer drain and that the curb and abutment along the said
highway was a State curb and abutment.
(4) The Plaintiff failed to prove that the Town l1ad such
knowledge of the existence of the hole whic11 would throw
upon it the liability of arranging to p1·oteet the same since
the Plaintiff's evidence affirmatively indicates that the Town
knew that the affair was one within the control of the State
and tllat the State was actually taking care of t]1e situation
by construction of the curb in question.
page 160} (5) The fact that the liability, if any, was upon
the State, was conclusively sI10wn by the Plaintiff's evidence in that the State did, in fact, put up a barrier
at the point in controversy, namely, a curb, after motor vehicles had driven off the highway in the absence of sucl1 curb.
At the same time, it was the duty of the State completely to
correct any dangerous condition by making its barrier higher
or larger or of a nature to protect pedestrian traffic if any
protection was required.
(6) The Plaintiff's evidence conclusively shows that the
highway and the territory adjacent thereto was not intended
for pedestrian traffic and, tlierefore, neither the Town nor
the State need protect the same for pedestrian traffic.
(7) The Town would not be allowed to put up a barrier on
a State ·highway, and the only negligence it conld possibly
be guilty of would be failure to request tlie State to place a
.harder there. The To,vn would have no means of forcing
the State to· conform to its desires.
(8) The effect of the jury's verdict, upon the Court's instructions, is to make the Town an insurer of safety upon
State-controlled and maintained highways within its limits.
(9) The effect of the jury's verdict and· the judge's instructions are to hold the Town liable for all ditches, holes
and obstructions adjoining State Highways. This is an in-
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equitable burden since it requires the Town to police the activities of the State Highway Department.
TOWN OF FALLS CHURCH,
By Counsel.
(Signed) JOHN A. K. DONOVAN, Counsel.
JOHN A. K. DONOVAN,
,JOHN G. TURNBULL,
Runyon Building,
Falls Church, Virginia,
Attorneys for Defendant.
page 161
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Aud on the 26th day of November, 19
der, was entered in the Clerk's Office of
in the words and figures following, to-wit:

This clay came again the parties by their attorneys and
the Court 1uwing considered the motion to set aside the·
verdict of the jury as being contrary to the law and the evidence, and the motions for a judgment in favor of the defendant, 11-011- obsta11te veredicto, and the motion for a new trial,
and being fully nclvised of its opinion in the preh1ises doth
overrule said motion, and doth enter a judgment in favor of
the plaintiff upon the yerclict of the jury in tlie sum of
Twelve Thousand Dollars with interest thereon from the
25th day of .November, 1946, and doth further order that
the plaintiff recover of the defendant the sum of Twelve
Thousand Dollars, with interest as aforesaid, and her costs
in this belialf expended, to which action of the court in overruling said motion the defendant by counsel excepted for
the reasons set forth and reduced to writing in said .motions.
And the defendant having indicated its intention to apply
to the Supreme Court of Appeals of Virginia for a writ of
eri:·or the Colll't doth further order that execution upon said
judgment be stayed for a period of sixty days to enable the
defendant to tender its Bills of Exception.
(Signed) PAUL.E. BRO"WN, Judge.
Seen:
.JOHN A. K. DONOVAN
Atty. for Deft.

(Signed)
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And on the 8th day of January, 1947, a Notice
of Presentation of Certificate of Exceptions, was
entered in the Clerk's Office of the Court in the words and
figures following, to-wit:
·
To: Charles Pickett, Attorney for Plaintiff.
Please take notice that at ten o'clock a. m., on the 10th ~ay
of January A. D., 1947, in the Circuit Court of Fairfax
County, Virginia, in the Courthouse of the said County, the
Defendant~ Town of Falls Church, by its attorney, will tender
and present to the Judge of the said Court for bis signature
i~1·tificafes of exceplibn in the above entitled matter.
/Glven under our hand this 8 day of January, A. D., 1947.

(\ 1 C()

f

I D7

TOWN OF FALLS CHURCH
by Counsel
(Signed) JOHN A. K. DONOVAN
Attorney

1\.nd on the 6 day of~ry, 1947, a Notice
of Application for a Transcript of the Record,
was entered in the Clerk's Office of the Court in the words and
figures following·, to-wit:
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To Harry A. Shockey
Charles Pickett
Attorneys of record for Bessie M. :Myers
Take notice that on the 10th day of January, 1947, the undersigned will apply to the Clerk of ~ i t Court -Of the
County of Fairfax, Virginia, for a tr
· of ffiir'1 eeurcl of
so much of the above entitled case including the originals of
exhibits as will enable the Supreme Court of Appeals of Virginia or a Judge thereof in vacation to whom a petition for
appeal is to be presented properly to clecide on such petition
and enable tlie court, if the petition be granted. properly to
decide the questions that may arise before it, which said record will be presented with a petition for appeal from the
decree of the above named court rendered in the above entitled cause on the 26th day of N ovembcr, 1946.
Dated this 6 day of January, 1947.
(Signed) JOHN A. K. DONOVAN
Attorney for Defendant,
Town of Falls Church
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Legal service of the above notice is hereby accepted this .•.
day of January, 1947.

. ................. •........... .
Attorneys for Plaintiff,
Bessie l\L Myers.
page 164 } In the Circuit Court of Fairfax County, Virginia.
Bessie M. l\Iyers, Plaintiff

.v.
Town of Falls Chm·ch, Defendant

CERTIFICATE OF EXCEPTIONS.

I, Paul E. Brown, ,Judge of the Cir('uit Court of Fairfax
County, Virginia, afte.r..,_due notice in writing to the Plaintiff
in the above ~ntitled cause, do hereby certify that, at the trial
of the Plea in Abatement on the 26th day of April, A. D., 1946~
and at the jury trial of the above cause on tlie 8th day of
November, 1946, and at a hP-nring on motions to set aside the
verdict and for a new trial on the 25th day of November, 1946,
the Defendant by Counsel excepted to the rulings of the Court
in the following pa rticuln rs :
(1) Tliat, upon tbe h<'aring upon Defendant's Plea in
Abntement to the original Declaration, the Court erred in
ruling out tl1e evidence of Walter Follin, Chairman of the
Town Road Committee, repair or control the road in question.
(2) That the Court erred in overruling the Plea in Abatement of tbe Town to the signed Declaration view of the uncontroverted evidence that the road in controversv was owned
first by Fairfax County and then repnired and maintained
by the Commonwealth of Virginia and that tl,e land adjoining
the road is in the Subdivision of Greenway Downs and in private ownership.
(3) That tlie Court erred in refusing the Defendant the
right to appeal from its ruling on the Plea in Abatement since
the matter in controversy concerned a roadway.
page 165} (4) That the Court erred in overruling Defendant's demurrer to the original Declaration.
(5) That the Court erred in overruling the Plea in Abatement to the Amended Declaration.
· (6) That the Court erred in overruling the Demurrer to the
Amended Declaration.
·
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(7) That the Court erred in overruling the Motions to
Quash Subpoenas Duces Tecmn and Summbns to Produce.
(8) That the Court erred in overruling Defendant's mo- '
tion to strike Plaintiff's Opening Statement, as cc;mtaining
matters not pleaded or at variance with the pleadings.
(9) That· the Court erred in overruling Defendant's motions to strike all evideuce by Plaintiff bearing upon the question of how the Town allegedly gained control of or exercised
jurisdiction over the area or culvert in controversy.
(10) That the Court erred in overruling Defendant's motions to strike all evidence by Plaintiff bearing upon the question of the existence of a nuisance.
(11) That the Court erred in overruling Defendant's objectiou to the introduction of the Charter of the Town of Falls
Church, Exhibit 7,, upon the ground that it was intended to
bear upon the Town's authority over the place is controversy,
the manner of acquiring such authority being a matter upon
which the Plaintiff refused to plead.
(12) That the Court erred in overruling Defendant's objection to the introduction of the plat-and deed of dedication
of Sect. 4, Greenway Down's, Exhibits 8 and 9,
page 166 } upon the ground that they were intended to bear
upon the Town's authority over the place in controversy, a matter not pleaded, and also upon the ground of
irrelevancy.
(13) That the Court erred in overruling Defendant's objection to the offering of Town records in evidence upon the
~round of irrelevance and as being at variance with the plead.:.
mgs.
(14) That the Court erred in not granting Defendant's motion to strike the testimony of Plaintiff's witnesei, \Veber, as
being irrelevant, imma~rial, and misleading to the jury, as
being intended to bear upon the question of how the Town
allegedly gained control or jurisdiction of the road or culvert.
(15) That the Court enecl in overruling Defendant's motion to strike Plaintiff's evidence at the close of Plaintiff's
case upon the ground that it varied from the pleadings, and
did not make out a case either upon the theory of nuisance or
upon the theory of legal liability.
(16) That the Court erred in overruling Defendant's motion to strike Plaintiff's evidence at the close of Plaintiff!s
case upon the ground that contributory neglig·ence had been
shown.
(17) That the Court erred in overruling Defendant's motion to strike Plaintiff's evidence nt the close of Plaintiff's
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case upon the ground that Plaintiff's case rested upon res

ip.~a loquitur.

(18) That the Court erred in overruling Defendant's motion to strike Plaintiff's evidence at the close of Plaintiff's
case upon the ground that it disclosed no liability upon the
Town.
(19) That the Court erred in not granting Defendant's motion for a mistrial upon the prejudicial statements made in
Plaintiff's closing arguments that the Defendant was attempting to pass the burden of liability on to the State Highway
Department and thut the jury knew that the State High~ay
Department could not be imcd.
·
(20) That the Court erred in granting Plainpage 167 ~
tiff's Instruction No. 1.
(21) That the Court erred in refusing Defendant's Instruction No. D.
' (22) That the Court erred in refusing Defendant's Instruction No. E.
(23) That the Court <>JTNl in refusing Defendant's Instruction No. F.
(24) That the Court erred in 1·efusing Defendant's Instruction No. G.
(25) That the Court erred in denying Defendant's Motion
for a New Trial.
(26) That the Court erred in denying Defendant's Motion
to Set Aside the Venlict and for ,J uclgment N 011, Obstante
Veredicto.

IT IS ORDERED that this certificate be, and the same
hereby is made a part of the record in this action and this
certificate shall forthwith be transmitted to the clerk of the
snicl Court., at the Com1house thereof in li"'airfax County, Virginia, and be filecl by him in the saicl cause.
This certificate was lumdecl to me and received by me on
the 10th day of January, A. D., 194i, and is signed and sealed
by me this 10th day of January, A. D., 1947.
PAULE. BROWN,
.Tudge of tl1e Ci'r<'uit Court of Fairfax
County, Virginia.
A Copy, Teste:

THOMAS P. CHAPMAN, .TR..,
Clerk
Bv ,v. FRANKLIN GOODING.
•
Deputy Clerk.
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Ancl on the 22nd day of January, 1947, a Notice
of Presentation of Certificate of Objections to
Rulings of Trial Courtf was entered in the Clerk's Office of
the Court in the words and figures following, to-wit:

To Harry A. Shockey, Esq.
Charles Pickett, Esq.
You are hereby informed that the undersigned Counsel for
the Town of Falls Church will present to the Honorable
Judge of the Circuit Court of Fairfax County, Virginia, in
the Courtroom thereof, at 10 :00, A. M., on the 24th day of
January, A. D., 1947. or as soon thereafter as Counsel may be
heard, ac=eeiti:flcate of 61ijections to the rulin[S of the Trial
Court in the above entitled cause on erulIWs..am:l molfons,
the, eyi4AA~~, and a statement of ie ac
~
the objections to the evidence offered, admitted, rejected, or
stricken out, th~tPu~ipus ()'ranted, or refused, and the objections to the rulings t ierein.
TOWN OF FALLS CHURCH
by tTOHN A. K. DO NOVAN
Counsel
JOHN A. K. DONOVAN
JOHN .G. TURNBULL
Attorneys for the Defendant.
Tltls is to certify that I have mailed true copies of this notice to Harry A. Shockey, Esquhe, and Charles Pickett, Esquire, on the 21st day of January, A. D., 1947.
JOHN A. K. DONOVAN.
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And on the 24th day of January, 1947, a Certificate of Defendant's Objections to Certain Rulings of tlie Trial Court, was entered in the Clerk's Office of
the Court in the words and figures following, to-wit:
This is to certify thnt the following objections to rulings
of the Trial Court were made on matters or questions pre. sented:
1. Tl1e Defendant objected and excepted to Urn ruling of
the Court in overruling the Plea in Abatement to the original
declaration, in view of the evidence thnt the road in contro-
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versy was controlled and ma1.ntained first by Fairfax County
and then by the State, and that the adjoinmg land is in the
Subdivision of Greenway Downs and in private ownership,
and that the Town of Fal1s Church was not clothed with
powers or exerting any control over the said roadway.
2. The Defendant objected and excepted to the ruling of the
Court in refusing the Defendant the right to appeal from
the ruling on the Plea in Abatement to the original declaration since the matter in controversy concerned a roadway.
3. The Defendant objected and excepted to the ruling of
the Court in overruling Defendant's demurrer to the original
Declaration on the gronnd of being insufficient in law, that
it failed to allege that th<' Defendant acquired any control
over the controversial area, or how any such control 'had been
obtained.
,
4. The Defendant objected and excepted to the Court's ruling out the evidence of "ralter Follin, Chairman of the Town
Road Committee, on the hearing on the Plea in Abatement
to the original Declaration, that the Town did not construct,
maintain, repair, or control the road in question, such objection being upon the ground that .the testimony of the witness
was material and relevant to the Defendant's proof at the
hearing.
page 170 ~ 5. That the Defendant objected and excepted to
the Court's ruling in overruling the Plea in Abatement to the Amended DeC'laration, such objection being the
same as to the Plea in Abatement to the original Declaration,
as hereinbefore stated.
·
6. That the Defend1mt objected and excepted to the Court's
ruling in overruling the Demurrer.to the Amended Declaration, sucl1 objection being the same as to the Demurrer to the
eriginal Declaration, as hereinbefore stated.
7. That the Defendant objected and excepted to the Court's
ruling in not granting Defendant's motion for a mistrial upon
the grounds that prejudicial statements were made to tlie
jury in Plaintiff's closing arguments to the jury to the effect
that the Town was trying to Mame the .St.ate for Plaintiff's
injury and that the .iury well knew that .you could not. bi:ing
an action to recover from tlle State Highway Comm1ss1on,
even though the Court instmcted tlie ;jury to disregard such
statements.
8. That the Defendant objected and excepted to the Court's
ruling in granting Plaintiff's Instruction No. 1, such objection being made upon tl1e ground that such instruction was
contrary to tl1e law and the evidence, and that a municipal
corporation in Virginia does not liave the duties outlined in
the Instruction.

Supreme Uourt of Appeals of Vir~ia

112

9. That the Defendant objected and excepted to the Court's
ruling in refusing Defendant's Instruetion No. D, such objection being made upon the ground that the matter of exerting
control over an area is one to be determined by the Council
of a municipality.
10. The Defendant objected and excepted to the ruling of
the Court in refusing to grant Defendant's Instruction No. E,
such objection being made upon the ground that the subject
matter of the Instruction concerns proof necessary to a recove1•y against a municipality, particularly in view of the
decision reported in Bobinso-n v. Dan·ville. 101 Virginia 216.
,
11. The Defendant objected and excepted to the
page 171 ~ ruling of the Court in refusing to grant Defendant's Instruction No. F, such objection being made
upon the groupd. that the subjeet matter of the Instruction
concerns proof necessary to a reeovery against a municipality,,
particula1·ly in view of the deeision reported in B11rson v.
City of Bristol, 176 Virginia 53.
12. · Th Defendnnt objected and excepted to the ruling of
the Court in refusing Defendant's Instruction No. G, such
objection being made upon the ground that it was material
to Defendant's case to have the jury instructed that, as a
matter of la:w, a municipality is not required to accept an
area for control nnd maintenanee merelv because the imme
has been dedicated to public use by the proprietor of a subdivision.
13. The Defend ant objected and excepted to the n1Iing or
the Court in refu~ing· Defendant's Instruction No. H, such
objection being made upon the ground that it was material
to Defendant's case to have the jury instructed that, as a
matter of law, a municipality would be negligent for failure
to construct a sidewalk.
..

CERTIFIED this 24th clay of January, A. D., 1947.
(Signed) PA UL E. BRO"WN
Judge.
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In tl1e Circuit Court of Fairfax County, Virginia.

Bessie M. Myers, Plaintiff

v.

Town of Falls Church, Defendant

Town of Falls Chur('h

Y,

Bessie 'Mac 1\[yers
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ORDER.

It is by the Court this 10th day of January, A. D., 1947~
ordered that the Exhibits, filed by the parties to this cause,
be delivered to the Defendant for presentation to the Supreme
Court of Appeals.
PAULE. BROWN
Juclge.
page 173 ~

I, Thomas P. Chapman, Jr., .Clerk of the Circuit Court of Fairfax County, Virginia, do hereby certify that the foregoing and hereunto annexed papers
constitute a true and correct transcript of the Record in the
case of Bessie May ·Myers, Plaintiff, versus Town of Falls
Church, Va., Defendant, At Law No. 2559, in conformity
with Sections 6339 and/or Section 6342 of the Code of Virginia.
I further certify that tl1c originals e:xllibits are certified
with this Transcript of the Record, pursuant to and ordei:
entered on the 10th day of January, 1947, and delivered to
the attorney for the Defendant along with this Transcript of
the Record.
Given under my hand t11is 24th clay of January, 1947.
(Seal)

THO:MAS P. CHAPMAN, JR.,
Clerk.

·

A Copy-Teste:
M. B. WATTS, C. C.

I,
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