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IN THE

Supreme Court of Appeals of Virginia

'.·:· I

AT RICHMOND.

Rec~rd No. 3454
..

..•

PEPSI-COLA BOTTLING COMPANY OF NORFOLK, .
INC., Plaintifr-in-Error,
.

.

'

versus
ADDIE LEE l\IcCULLERS, Dcfcndnnt-in-Error. . . ,

PETITION FOR ,vRIT-OF-ERROR AND BUPERBEDE.A.8.

To the Hotwrable Chief Justice and J·ustices of tltc Supretne
Court of .Appeals of Virgwiia:
Your petitioner, Pepsi-Cola Bottling Company of Norfo~k, ·
Inc., respectfully represents unto the Court that it is ag,.
grieved by a final judgment of the Circuit Court of Elizabeth
City County, Virginia, rendered on March 13, 1948, against
your petitioner in an action at law in which Addie Lee McCullers was plaintiff, and Isaac Johnson and your petitioner,
Pepsi-Cola Bottling Company of Norfolk, Inc., were defendants..
·
.
The .transcript of the record with the original exhibifs is
herewith presented. The parties will be referred to aceord-:
ing to their relative positions in the trial court.
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· •STATEMENT OF PROCEEDINGS IN THE
.
TRIAL COURT.

This was an action at law brought by notice of motion for
judgment to recover damages, claimed to have been sustained
by the plaintiff in becoming sick by reason of drinking a
bottle. of Pepsi-Cola containing a mouse on April 22, 1947.
The defendunts pleaded the general issue, to which the plaintiff replied generally. The case was tried on February 5th and
6th, 1948, before the Court and a jury. At the conclusion of
the. evidence the court struck the evidence as to the defendant,
· Isaac Johnson; and the case proceeded as against the de• fendant, Pepsi-Cola Bottling Company of Norfolk, Inc. The
jury returned a verdict for the plaintiff for $1,200 against
. Pepsi-Cola Bottling Company of Norfolk, Inc. Thereupon,
the said bottling company moved the court to set aside the
verdict as to it and render final jud_gment for it, or grant a
new trial. On another day, to-wit, March 13, 1948, the court
' overruled the motion and rendered final judgment for the
plaintiff on the verdict against the defendant, Pepsi-Cola
Bottling Company of Norfolk, Inc., to which the said defendant duly excepted. The court also rendered final judgment for
the co-defendant, Isaac Johnson, to which no exceptions were
taken.
3"

"ASSIGN:h[ENT OF ERRORS.
Your petitioner assigns the following errors:

I. The Court erred in admitting the testimony as to the
r.ondition of the plaintiff subsequent to l\fay 10th; and erred
in refusing to strike the testimony of the plaintiff as to her
condition subsequent to May 10th.
II. The Court erred in granting Plaintiff's Instructions
A and B .
.III. The Court erred in overruling the motion of the de. fendant to set aside the verdict and cuter final judgment for
the defendant or grant a new trial; ancl erred in entering
judgment for the plaintiff on the verdict.
FACTS.
The p]aint.iff 's son, Percy McCuIIers, testified that he
hought two bottles of pepsi-cola and a BC headache tablet at
the store of Isaac .Tohnson and took thorn to the plaintiff's
home. The plaintiff testified that she had a headache for
which she consumed the BC tablet, and then opened one of
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the bottles of pepsi-cola and drank therefrom; but could- not
taste the pepsi-cola (which she called soda) because of the
headache (M. R., p. 50). She testified that after she took the
cap off the bottle the bottle stood opened on the table for 15
minutes before she discovered :the mouse (M;. R., p. 62): ·

*Q. How long was it from the time that you took the
caP. off the bottle to the time that you discovered the
mouse m there 1
·
A. Well, I opened·
.
Q. vVas it a matter of an hour?
·
·
A. No, it didn't take me about15 minutes to drink the .soda
·
·
down like that.
Q. So from the time that you open~d the bottle to the time'
that you discovered the mouse was about 15 minutes 1
·
A. That's right.
Q. During that 15 minutes from the time that you opened
the bottle to the time that you discovered the mouse, where·
was the bottle during that time? Did you set it on the floor!
A. No indeed. Set it on the table.
Q. And about 15 minutes it set on the table opened?
A. That's right, while I was drinking.
Q. Sat on the table opened T
A. Yes, sir.
4•

.

.

The plaintiff testified that immediately upon the discovery
of the :n;iouse she rushed to the doctor's office, and from there
to the lawyer's office, where she left the bottle. The next
morning the la,\-yer (Mr. Gordon) took the bottle with the
mouse in it to the drug store of Dr.•J. W. Crondol and asked
. him to take the mouse out of the bottle and preserve it Dr.
Crandol took the mouse out of tlic pepsi-coln bottle t)ancl
5• placed it in another bottle containing formaldehyde for
the purpose of preservation. The bottles are introduced
in evidence as Exhibits A & B. Dr. Crandol described the_
<'ondition of the mouse at that time as being a whole and perfcrt mouse, except for being wet; and tlmt there was no deterioration.
'
Crandol:
1\f. R.. p. 18: Q. You think it was April 23 and, as I under:-.tnnd, the mouse, when it <'ame in there, seemed to be a whole
mouse 7
A. It was.
Q. Didn ~t seem to l1e damaged in any way7
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A. No.

· Q. Hair still on the mouse 'l

A. It was slicked back from being wet.
Q. In other words, except from being wet it seemed to be
a perfect mouse Y
A. That's right.
Q. With no deterioration 'l
A. That's right.
M. R., p; · 20: Q. The mouse seemed to be in perfect condition except for the fact th~t it was wet Y
A. Yes,. in the bottle.
Isaac Johnson,-the merchant from whom the plaintiff's son
bought the pepsi-cola, testified that he bought his bottlecl
pepsi-colas from the defendant bottling company; that whilt~
he could not say how long those particular bottles had been
in his place of business, he thought it probable they had been
•there about a week before they were sold to the plain68 tiff's son. He testified that he kept them piled up behint.l
the pepsi-cola box in the main store (M. R., p. 28).
Rav Jones, plant superintendent of the defendant bottling
rompany, testified to the method of washing, sterilizing, filling and capping of the bottles of pepsi-cola put out by the df'.fendant company, showing the exercise of a high degree of
uare by the defendant bottling company, ~nd showing that it
was highly improbable, if not impossible, for the mouse to
have been bottled in the defendant's plant.
.
The plaintiff claims to have vomited and been made sick by
drinking the pepsi-cola and seeing the mouse. Her physician,
Dr. A. C. Davis, saw her :five times:
'
April 22-at his office.
April 23-at her house.
April 24-at her house.
April 29-at his office.
May l ~ t his office.
He testified that he discharged lier cured on May 10th, and
that bis bill was $14.00.
M. R., p. 10: A. The last time I saw her for this illness, was
on the 10th c;lay, of May at my office.
Q. And tl1en you discharged her as curedf
A. That's right.
Q. And vour bill was $14.007
A. That°'s right.
M. R., p. 8: Q. And y~u disclmrgecl lmr ns <'Ul'l}cH
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A. At that time, yes.
""Q. And when wns that timef
A. That was May 10, 1947.
Dr. Davis further testified that he was the plaintiff's family
physician, had waited on her for years, and was familiar with
her complaints and condition subsequent to May 10th. He
further testified tl1at he was unable to snv whether her condition subsequent to :Mny 10th was the result of the mouse
episode of April 22nd.
7•

M. R., p. 12: Q. Doctor, I understand that your testimony
· is that anything that you found in her condition after May
10th, you would not be able to say whether it wus caused by
this particular occurrence or not?
A. That's true.
Over the objection and exception of the defendant the court
permitted the plaintiff, Dr. Davis and four other witnesses,'
Ruth Carrion, Helen Peachy, Percy McCullers and Cleo
Bailey, to testify at considerable length to stomach trouble,
poor health, lack of appetite and loss of weight to which it·
was claimed the plaintiff had been subjected after May 10th.
as a result of drinking the pepsi-cola with the mouse in it.
At the conclusion of all the evidence and before the argument of council, the defendant moved the court to strike all
the evidence in refereuce to the complaints and condition
of the plaintiff subsequent to May 10th, on the grounds that
inasmuch as the doctor testified that he had discharged the
plaintiff as cured on May 10th, and, although •be had
s~ treated her for the various complaints subsequent to May.
10th, he was unable to say whether her condition subsequent to May 10th was the result of the drinking of the
pepsi-cola on April 22nd, and. therefore, the jury has no right
in assessing damages to take into consideration any complaints, pain and suffering, loss of appetite and other condi:.
tions of which she complained as existing subsequent to May
10th, because the burden of proving the causal connection is
upon the plaintiff, which she failed to bear.
Thereupon, the Court told the jury that they should dis_:
re~nrd all the evidence in reference to the complaints, pain
nnd suffering, loss of appetite and other conditions of the
plaintiff as existing after May 10th, with the exception of the
testimony of the plaintiff l1erself as to those matters; and that
as to the plaintiff's own testimony in that regard the jury
had a right to consider the same; to which ruling of the court.
the defendant excepted Cl\L R., p. 153-A).
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POINTS INVOLVED.

L No evidence of actionable negligence on the part of
the defendant bottling company.
·n. Condition of plaintiff subsequent to May 10th was not
caused by the drinking of the pepsi-cola on April 22.
, III. Verdict excessive.
IV. Instructions.
e

ARGUMENT.

I.
There Is No Evidence of Actiona.ble Negligence on the Parf
of the Defendant Bottling Company. ·

It should be noted that this action is based solely on tort,
not contract. (See the Notice of Motion, M. R., p. la.)
Therefore, it must stand or fall, depending upon whether or
not actionable negligence on the part of the defendant bottling
company has been established by the evidence. Regardless
of the allegations of the notice of motion there could be no
recovery against the bottling company based on contract or
warranty, because there was. no privity of contract between
the plaintiff and the defendant bottling company; and consequently .tliere could be no recovery by the plaintiff against
the bottling company, in the absence of proof of actionable
negligence; Oolonna v. Rosedale. Dairy Co., 166 Va. 314..
lJlythe v. Camp Mf,q. Co., 183 ;va. 432.
· The only possible claim to evidence as showing negligence
on the part of the bottling company lies in the discovery of
the mouse in the bottle after the bottle had stood opened
on the table for fifteen minutes. The plaintiff claimed, and
the trial court so held. that the doetrine laid down in Norfolk
Coca-Cola, Etc., v. Krausse, 162 Va. 107, is applicable. If
the Krausse case is not applicable then the verdict and judgment for Ute plaintiff in the case at ha r must necessarily fall,
because therein lies the sole basis of the claim of negligence.
10•

•Norfolk Coca-Cola Bottling Works, b1c., v. Kra1tsse,.
162 Va. 107.

The facts in the Krausse case are undisputed. The plaintiff purchmied a bottle of Coca-Cola from the merchant, who
in turn had previously purchased the same from the bottling
company. The bottle was delivered by the merchant's employee to tl1e plaintiff at her home. The original cap was

''

, I
I

Pepsi-Cola Bottling Co. v. A. L. McCullers.

7

removed from the bottle in the presence of the employee; and
there was no breaking of glass in the uncapping. Thereupon
the plaintiff drank from the bottle, and became strangled and
hegan coughing, and coughed up a piece of glass. Other pieces
of glass were promptly found in the bottle. There is no indication in the report of the existence of any opportunity
for the glass to•have gotten in the bottle at any time after
it left the custody of the bottling company. There was no
cwidence that the bottle. stood open unguarded any time after
the original cap was removed. The fact that the bottle was
positively shown not to have been tampered with from the
time that it left the custody of the bottling company to th_e
time of the discovery of the piece of glass in the bottle is the
Yery essence of the decision of the case.
The Court repudiates the doctrine of res ipsa loquititr as
applied to the case, in the following language:
Page 114:

"In such circumstances some courts hold that the doctrine
o( res ipsa loquitur should be applied. (Citing cases.)
"Others hold that it does not apply. (Citing cases.)
-&""We have held that it is an evidential presumption
11 ~ Rometimes resorted to in the absence of evidence, but
that it is not applied wlien evidence is at hand. (Citing
enses.) Here evidence is at hand and the doctrine does not
npply."
The Court, after reviewing a large number of cases from
other jurisdictions, Jays clown the Jaw for Virginia as the basis
for the decision, in the fo1lowing language, at page 121:
"Foreign substances in food packages not tampered w·ith .
n re in themselves evidence of negligence. When that is shown·,
prim a f acie case has been made out. which, if not overborne
hy evidence for tl1e defendant, is sufficient to sustain a verdict
for the plaintiff. Evidenc•e of a high degree of care may be
sufficient, but such evidence is in conflict with a pr-ima facie
cnse, and should go to the jury. · Its verdict must be sustained
unless 'plainly wrong'." (The first italics ure ours. The ·
others belong to the text.)
·

It will be notecl that onlv when the eviclencl' shows that tl1e
packa~e or bottle J1as 11oi been tampered with between the
time tlmt it left the custodv of the manufacturer and the disc•ove1-y of the foreign substance in the package or bottle, that:
tl1n mere existence of i:mrh foreign substance in tlie bottle is
held to be evidence of negligence of the bottling company,

"i

i
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in itself alone sufficient to sustain a verdict for the plaintiff. ·
Positive evidence that the package or bottle had not been tampered with is the sine quo non of the cases holding the manu. facturer liable. Such must necessarily be so if there is any
relationship between law and logic.
.
Since the Krausse case (supra) there have been two other
0
cases involving the same proposition.
Campbell Soup Co. v. Davis, 163 Va. 89.
Middleboro Coca-Cola v. Ca11ipbell, 179 Va. 693.

.

In neither case is the basis of the decision of the KraussP
case broadened. In both cases the Court quotes as the basis
for the decision that same excerpt from the Krausse case
last quoted above in this petition. In the Campbell Soup cas<•
(supra) see page 94. We quote from the Middleboro case
(supra) at page 699:
"In considering this case it is not necesary to look for authorities outside of this State. There are many cases, involving similar facts and questions of law reported-from othor
;iurisdictions, with varying conclusions. This case, howeve!·,
is controlled by Norfolk Coca-Cola Bottlfo,q Works v. Krauss<,.
162 Va.107, 173 S. E ..497, whfoh reviews many of the authorities .and discusses the general primiples, and by Cmnpbcl!
Soup Co. v. Davis, 163 Va. 89,175 S. E. 743.
"In both of these cases, in accord with the heavy weight of
authority, we held that:
" 'Foreign substances in food packages not tampered with
. are in themselves evidence of negligence. When that is shown,
a prima f acie case has been made out, which if not overborne
by evidence for the defendant, is sufficient to sustain a vel'- .
diet for the plaintiff. ·Evidence of u high degree of care may
be sufficient, but such evidence is in conflict with a prim a f acie
case, and should go to the jury. Its verdict must be sustained
unless '' plainly wrong. '' ' ''
·As shown, those cases hold that the existence of foreign
substance in a food package or bottle of beverage is in itself
. evidence of negligence, provided it is shown that the package
or bottle bad not been tampered with. But that proviso is
of the very essence of the rule. The positive showing that
the package or bottle had not been tampered with is the condition precedent or sine .quo t101i to the recognition of the existence of the foreign substance as evidence of negligence. It
should be borne in mind that the burden of proving neg13* ligen<'e is upon •the nlaintiff. So the burden was upon
the plaintiff to establish the fact that the bottle had not
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been tampered with from the time that it left the custody of tbe
bottling company until the existence of the foreign substance
was discovered.
·

.Application of the Rule of the Kraus.Ile Case to the
· Case at Bar.
·
Judged accordingly, the case at bar must fall, for the reason
that the plaintiff has failed to prove actionable negligence
on the pa1·t of the defendant bottling company. The merchant, Johnson, testified that the bottle had probably been in
his store for approximately a week stacked up behind the soft
drink box in the·main store, to which the general public had.
access. According to the plaintiff's own testimony, the bottle
stood opened on the table for 15 minutes before the existence
of the mouse ·was discovered. During that 15 minutes there
were a number of persons in the room who had an opportunity of {)lacing the mouse in the bottle, aml who have not
denied doing so. There was adequate time and opportunity
for the mouse to get into the bottle during that 15 minutes.
Therefore, the plaintiff failed to show that the bottle was not
tampered with from tho tim.e that the bottle left the custody
of the bottling company to the time that the mouse was discovered. ·with such failure of proof, the existence of the
mouse is not evidence of negligence of the bottling company.
en might be saicl that it would be unusual for a mouse
14• to get into the hottle while it stood opened on the table
· during that period of 15 minutes, either of its own aecord. or to be placed in the hottle by one of the persons in OT
pnssmg through the room. We assent to that statement;·but
niply that it would be even more improbable for the mouse'
to pass through the process of washing, sterilizing, :filling,
C'apping and inspection of the bottles as described by Mr.
,Jones.
·
Note the testimony in reference to the condition of the
mouse when it was removed from the bottle the next morning, April 23rd, by the druggist, Dr. ,J. W. Crandol, acting
at the reonest of the attorney for the plaintiff.
Dr. J. W. Crandol, M. R., p. 19:
Q. Didn't seem to be damaged in any way 7
· .A. No.
Q. Hair still on the mouse 7
A. It was slicked back from being wet.
Q. In other words, except for being wet it seemed 'to be
perfect mouse 7
A. That's right.

a.

'

!

J
i

10

Supreme Court of Appeals of Virginia

That is the evidence for the plaintiff, .and there is no evidence to contradict it. Considertllg the condition of the mouse,
we submit that the only reasonable and probable conclusion is.
that someone placed the mouse in the bottle. The burqen
of proof was upon the plaintiff, not the defendant.

*II.

.

The Court Erred in Admittfo.q the Testimony of the Condition
of the Plaintiff Subsequent to May 10th, and
·
in Refu.sing to Strike It.
·
:

.

. Itwill be noted that Dr. A: C. Davis, the attending family
physician of the plaintiff, who saw her five times after the
drinking of the pepsi-cola, testified that he d~scharged her
cured on May 10th:
' M. R., p. 8: Q. And yon discharged her as cured T
A. At that time, yes.
Q. And when was that timet
A. That was May 10, 1947.
'
M. R., p. 10: A. The last time I saw her for this illness
was on the 10th of Mav at
office.
· Q. And then you discharged her as cured f
. A. That's right..

m,·

Dr. Davis also testified that he was,familiar with the plaintiff's condition and complaints subsequent to May 10th, and
that he was not able to say whether her condition subsequent
to Mav 10th was caused by the drinking of the pepsi-cola.
Dr. Davis, M. R., p. 12:
·
Q. Doctor, I understand that your testimony is that anything that you found in her condition after 1\fay 10th, you
would not be able to say whetl1er it was caused by this particular occurrence or not?
A. That's true.

·The question of the· casual connections between the
<lrinking of the pepsi-cola and her condition was a medical question. If the doctor could not find the causal connection,. l1ow could a layman be expected to do so?
In spite of the fact that no causaJ connection was sl1own
between the drinking of the pepsi-cola and the plaintiff's condition subsequent .to May 10th, over the objection and ex.ception of the defendant, the court permitted the plaintiff, Dr.
Davis, and .four other witnesses to testify at considerable
16e

.I
'
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length to stomach trouble, poor health, lack of appetite and
loss of weight suffered by the plaintiff, subsequent to May
10th. It is submitted that the admission of that testimony
was error.
After all tl1e testimony was in, the defendant moved the
court to strike out the aforesaid testimony in reference to
the condition of the plaintiff subsequent to ·May 10th on the
ground that no causal connection _liad been shown. (M. R., p.
153a). The ruling of the court on that motion was as follows,
l\f. R., p. 153a:
"Thereupon, the court told the jury tlmt they should dis~
1·egard all the evidence in reference to the complaints, pain
and suffering, loss of appetite and other conditions of the
plaintiff as existing after May 10th, with the exception of the
testimony of tlie plaintiff herself as to those· matters, and that
ns to tlie plaintiff's own testimony in that regard, the jury
lmd a right to consider the same, to wl1ich ruling of the Court
the. defendants excepted."
The basis for tl1e·inconsistency of the court's ruling is not
clear to the writer. We see no basis for the court telling the
jury that they had a right to consider tl1e testimony of
17• •the plaintiff herself as to her stomach trouble, poor
J1ealth, lack of appetite and loss of weight suffered by
lier subsequent to May 10th. If there was no causal connection.shown, then the testimony of the plaintiff herself has no
more relevancy than the testimony of any other witness. The·
court's straddle of the fence did uot cure the error, and was
prejudicial. For the plaintiff's own testimony as to her contlition subsequent to May 10th see the M. R., pp. 37-47.

III.
Verdict Excessive.
'r_rhe plaintiff testified that she earned $25.00 a week as a
worker in a crab processing factory. From April 22 to May
10 is 18 dnys. Consequently, her loss of wages amounted .
to $65.00. Her doctor's bill was $14.00. Therefore, her total
expenses were $79.00. It is submitted that there is no reasonnhlc relationship between the damages shown and the verdict
~~~00

.

The size of the verdict is probably accounted for by the
testimony in reference to the condition of the plaintiff subsequent to May 10th, as to which, as has heen shown, there
was 110 causal connection with the drinking of the pepsi-cola.
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IV.
INSTRUCTIONS.
Plaintiff's Instruct-ion A..
(M. R., p.148.)

Plaintiff's instruction A was mi"sleading in that it •camou188 flaged, ·oh.scurcd and hid the real issue in a maze of
words and straw issues, as to whicI1 there was no issue.
The only real issue was whether the bottling company wa~
guilty of negligence. Instead of submitting that issue in a
clear manner, the instruction so hides the issue that it would
take a keen mind to find it. · And when found among the
straw and chaff as to which there was no dispute, here it is" as the result of the negligence of the Pepsi-Cola Bottling
Company of Norfolk, Incorporated' '-which is not submitted
as an issue at all, but is a statement of fact that the defendant was negligent.

Plaintiff's Instruction B.
(M. R., p. 149.)

This instruction is an effort to state the ruling as laid down
in the Krausse case (supra). However, that ruling was laid
down in the Krausse case, not as approving an instruction·
to the jury in that language, but as argument used by thn
appellate court in reviewing and upholding a finding of fact
·by the jury. They are two very widely differing uses of the
statement. Wc quote from the opinion of this court in.
Thomas v. Snow, 162 Va. 654, at p. 663:
''Defendant's instruction A is modeled on the language
used in Bogg,9 v. Plybon, supra. Language appropdate in au
opinion is not always appropriate to be used. in instructing
a jury."
·
The writer has tried a number of fhese foreign· substance
iu bottled beverage cases, and has frequently faced the request ~of attorneys for the plaintiffs for an instruction
l9° similar to Plaintiff's instruction B,given in the case at
ba1·, but until the trial of the case at bar, the bial court
has generally ( if not always) refused the instruction. If this
court app1·0,·es the instruction in this case, it will be a tro-
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mendous handienp in the defense of this class of cases.
In no class of cases coming to the attention of the writer
is there a greater possibility of fraud as the motivating principle than in these foreign substance in bottled beverag1c
cases, or in which it is more difficult to discover and expose
the fraud.. It is thought that this court was wi·se and sound_
in adopting the rule as laid down in the Krausse case, because it provides the means for the prosecution of a just
cause that otherwise might fail; and it is thought that the
fraudu!ent case may be met with a fair chance of defeat beforea sensible jury where the balances arc held even.
But if the trial court is expressly to call the attentio~ of
the jury to the existence of the foreign substance in the bottle, and expressly tell the jury that the existence of that
foreign snbstancc in the bottle is in itself sufficient evidence
of negligence on which to bas.e a verdict, nnd that it is not
necessary for the plaintiff to show the particular dereliction,
then the balances arc no longer even. The instruction improperly and unfairly stresses and gives prominence to the
existence of the mouse in the bottle as an inference of negligence, and tells the jury tllnt it is proper for them to guesR
and speculate. It is n weighing of the balances in efavor
20° of the rossibility of fraud that cannot be faced with
equinimity.

New York, Etc.; R. Co. v. Thomas, 92 Va. 606, 24 S. E. 264;
Norfolk Hosiery,. Etc., v. .Aetna, Etc., Co., 124 Va. 221;
98 S. E. 43;

Lam,bert v. Phillips.& Son, 109 Va. 632, 64 S. E. 945.
We quote from Neiv York, Etc., R. Co. v. Thomas, 92 Va.
606, at p. 609:
"Calling the special attention of the jury to a part only
of tl1e evidence and the particular fact or facts it may tend
to prove, and ignoring the residue of the evidence and the
facts it may tend. to prove, gives undue prominence to such
recited evidence, and disposes the jury to regard it and the
fact it tends to prove as the particular evidence, and the fact
to be relied OQ in detennining the issue before them, and thus ·
misleads them.
"Instructions in writing are carried b~· the jury to theit·
room when they retire to consider of the verdict, and, if they
contain a rehearsal of a part onl~· of the evidence, their tendency is to impress unduly on the jury such part of the evi-.
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dence, to the disadvantage of the other evidence in the case,
which may be equally or more important in determining the
issue, but rests only in the memory of the jury."
The instruction is further in error for the further reason
that it is not predicated upon the bottle being untampered
with. It should be remembered that the mouse was not found
until the bottle had stood opened on the table for 15 minutes
in a room where people were coming and going. Under the
Krausse case, as has already been show11, the existence of the
mouse would not have been evidence of negligence on the part
of the bottling company unless and until the plaintiff had
0
negatived the possibility of the mouse getting into t4e
21 '9 bottle during the 15 minutes that it stood opened. Such
the plaintiff failed to do.
CONCLUSION.
From what has been said, it is submitted that the evidence
fails to show any actionable negligence on the part of the
defendant; that the court erred in admitting evidence of the
eondition of the plaintiff subsequent to May 10th, and erred
in refusing to strike out the evidence of the plaintiff in reference to her condition subsequent to May 10th; that the court
erred in granting Plaintiff's Instructions A and B; and that
t.he court should lmve set aside the verdict and should l1ave
rendered final judgment for the defendant.
Wherefore, it is respectfully submitted that the verdict of
the jury ancl judgment of the court should be set aside, and
that final· judgment should be rendered for, the defendant,
your petitioner:
PRAYER.

For the reasons above set forth the Circuit Court of Eliza. beth City County, as your petitioner, is advised and now
charges, clearly erred to the prejudice of your petitioner in
its rulings and judgment aforesaid. ·wherefore, your petitioner prays this Honorable Court to grant it a writ-oferror and siipersedeas to the judgment aforesaid, and review
· and reverse said judgment, and render final judgment in favor
of your petitioner.
6
Copy of this petition was mailed to Mr. Charles H.
22" Gordon, Hampton, Va., opposing counsel in the trial
court on the 26th day of June, 1948. . Petitioner adopts·
this petition as its opening brief, and desires to state orally
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the reasons for reviewing tJ1e decision complained of. Thif;
petition is being presented to :Mr. Justice Eggleston in the
city of Norfolk.
PEPSI-COLA BOTTLING COMPANY,
OF NORFOLK, INCORPORATED,
By: JOHN S. RIXEY,
Of Counsel
R,IXEY & RIXEY,
Attorneys for Petitioner,
Citizens Bank Building,
Norfolk, Virginia.
I, John S. Rixey, attorney-at-law, practicing in the Supreme
Court of Appeals of Virginia, do certify that in my opinion
· it is proper that the judgment and decisions complained of
in the f oreging petition shou1d be reviewed by said court..
JOHNS. RIXEY,
Citizens Bank Building,
Norfolk, Virginia.
Received ,June 26, 1948.

J. W. E.

,Yrit of error granted.

Supersedeas awarded.

Bond, $2,000.

J'uly 30,

1948.

JOHN W. EGGLESTON.
Received Aug. 2, 1948.

M. B. W.

IN THE

Suprem·e Court. of Appeals of Virginia
AT RICHMOND.

Record No. 3454
PEPSI-COLA BOTTLING COMPANY OF NORFOLK,
INC., Plaintiff in Error,
versu.s
ADDIE LEE :McCULLERS, Defendant in .Error.

BRIEF FOR DEFENDANT IN ERROR.

This is an action by notice of motion. It alleges that the
defendants offered for sale for human consumption a· certain
bottle soft drink known as Pepsi-Cola, which was purchased
by the plaintiff and without her knowledge contained a small
decomposed mouse; it further alleges that it was the duty of
the defendants to use due and proper care in the making of
the soft drink, or the container, and to bnve the same free
from a mouse and other foreign substances, and further alleges that the defendants negligently failed to use due and
proper care and that the defendants knew !)I' co.uld by their
use of reasonable care, have known that ~md drmk sold this
plaintiff contained a mouse and other foreign imbstnnce.
This notice of motion alleges an action based on an implied warranty, and also charging the defendants with negligence.
.
·
9
2•
"Notices of motion for judgnient are liberally construed and treated with great indulgence by the Court.
Bardach Iron, Etc., Co. v. Charleston Port .Term·inals, 143
Va. 636.

1~
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"But the facts need not be stated in detail, it is sufficient
if the notice is such that the defendant cannot reasonably
mistake its object, i. e., the cause of action intended to be
stated therein. If the <l<.'fcndant desire:; more- specific information of the details of the plaintiff's clnim than is contained in such a notice., his remedy is fo Jmve the court to
order the plaintiff to file u statement of the particulars o~
his claim.'' JVessel v. B(ir,qamin, 137 lla. 701.
·
"One seeking damages from a food mmrnfac1urer for in~
juries caused by eatini unfit food is not c'lmpelled to elect
between implied warranty and neglige1we as a ground fol!
recovery." Alfred Daz 1is, by next frienrl, etc., v. Van Camp
Packing Co., 17 A. L. R. (176 N. \V. 382 lowa).
·
'' Manufactu-rer· is liable to a purchaser uotwithstanding the
Jack of coutractural relations." 17 A. L. R. page 688, cites
<!nse from U. S., Alabama, Arkansas, Georgia, Illinois, Iowa,
Kansas, 1\Iaine, Massachusetts, :Minnesota~ Mississippi, New
.Jersey, New York, North Carolina, Penm,y1vania. Tennessee,
\Vashington, '\Viscousin and Canada.
·
·
-

Although the court in Rickcnbackt>t' v. Co.lifornia Packing Co., 250 Mass. 198, 145 N. E. 281, held that the doc. trine of res ipsa loqu.il II r applied to rases like the one at bar,
I believe the general weight of authority bolas that it is
prima facie ne,gligencc where foreign suhstnnce is found in
products intended for human consumption.
J.11. lJfim,tilla v. Pronicfonce Ice Cream Company, 63 A. L. R.
334 (144 Atl. 8840). On page 338 the court said:
3°

,!<

. "Here the finding of the glass in the micldle of the cream,
and the tracing of the wrapped up parcel uninterferred with
until served to the plaintiff from the container provided by
defendnnt and unwrapped by plaintiff, would justify a reasonable human being in drawing the lo~ical inference that·
the glass got i11to the cream as a 1·esult of tho mnker's carelessness in mixing. Flaccom.io v. Ettesink, 129 l\frl. 367, 100
Atl. 510. This inference was more than a presumption or a
substitute for evidence as n matter of nroredure. It was:i a
logical deduction from the circumstances ~hown to exist be-·
tween the making· of the cl'eam and tllc fimling; of the glnsR.
Freeman, v. 8chiiltz Bread Co., 100 Mies. 528, 163, N. Y.
Supp. 397. 'Negligence is usually an iufel'ence from facts.'
JT enbu.ry v. Lafayette TJTorsted Ji ills, 27 R. I. 89, 60 AtJ.
770.
49
e"When defendant then offered in <''Tidence facts showing that the utmost care and strainin:i:. and preparing
ingredients for the cream was exercised by defcndaut at about
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the time this particular piece of crenm wm: made, nlthough the
manufacture of the particular piece of cream causing the injury could not be traced by defendant, the basis furnished for.
a logical. inference that defendant was not negligent. If the
care commonly used by the defendant hnd been exercised~
the presence of the pieces of glass in the cream sold to the
plaintiff would have been impossible. Yet. the fact remains
that there were no ciroumstances to wnrrm1t an inference of
negligence on the part of anyone other than the defendant.
Dai,is v. Van Camp Packin.q Co., supra. Only when no inference of defendant's negligence fairly may be drawn from
the facts can a verdict be directed in his favor Hardie v.
Charles P. Boland Co., 205 N. Y. 336, 98 N. E. 661; Haobrauck
v• .Armour cf. Co., 139 W'is. 357, 23 L. R. A. (N. S.) 876, 121
N. W. 157, 2lAm. Neg. Rep. 430; O'Brien v. Lnuis K. Li_qge_tt
Co., 255 Mass. 553, 47 A. L. R. 146, 152 N. E. 57. In the case
at bar, plaintiff's testimony sufficiently excluded other possible cau~es of the presence of the glass to warrant an inf er-·
ence that defendant; in spite of its usual care, was negligent .
. On .the other lmnd, defenclant 's testimony furnished a basis
for an inference of defendant's due earc. The jury liad
5• to determine which of the two 0 inforences to draw and to
consider the evidence in the light of the court's charge ·
that plaintiff must establish defendnnt 's negligence by a preponderance of the evidence. Thnt there was no evidence to
show how the glass got there, and that defendant's evidence
was that no electric light bulbs or other glas::i bad been broken
near tlie place of manufacture, either nt or about tl1e time
the ice cream was made or at any time; were fact.s to he considered. The real determination Jmd to be wl1etl1er the evidence of customary care as an infercmc>e of care in this casewas outweighted by the inference of the clefemlant 's negligence arising from the presence of glass in the original package. Questions of inference frequently arii;:e in the determination of disputed questions of negligence.''
In Davis v. Van Camp Pa.eking Co., 17 A. L. R. ()49 (176
N. W. 382)., the court said:
"One injured by eating food prepnred wholly under the
control and management .of a mannfacturer putting up food
products for human consumption makes out a 1,rima. far.ie
case or negligence on the part of -tho mannfocturer by showing the fact of injury, and the burden is then on the manufacturer to establish his freedom from negligence.'"
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In Weidman v. Keller, 171 Ill, 93, 49 N. E. 210, it i$ said:
"Where articles of food are purchased from a eretail
6• dealer for immediate consumption, the consequences rei:sulting from the p.urchase of an unsound article may be so
serious, and may prove so disastrous to the health and life
of the consumer, that public safety demands that there should
be an implied warranty on the part of the vendor that the
article sold is .sound and fit for the use for which it was purchased. It may be suid that the rule is a harsh one; but, as
a general rule, in the E1ale of provisiohs the vendor has so
many more facilities for ascertaining the soundness or unsoundness of the article offered for sale than are possessed
by the purchaser, that it is much safer to· hold the vendor
liable than it would be to compel the purchaser to assume the
1·isk."
In Jackson Cor:a-Cola Bottling Co. v. Chapman, 106 Miss.
864, 64 So. 791, where n mouse was found in a bottle of Coca-

. Cola, the court said:
"\,Vhen a mmmfncturer makes, bottles and sells to the re-

tail trade, to be again sold to the general public, a beverage

represented to be refreshing and harmless, he is under the.
legal duty to sec to it tlmt in the process of bottling no foreign
substance shall be mixed with the beverage.~ which, if taken
into the human stomacl1, will be injurous.''

In Cantani v. Swift
7e

d;

Co., 251 Pa. 52, 95 Atl. 931, the

,veidman Case is quoted with approval, the action being
ebased upon disease nrising from the eating of diseased
pork. The court said:

. "In this case, however, tlte appellee was a regular retail
dealer, and as such he sold the meat to appellant for domestic use e e 1t. Under tl1e law as it seems to be settled in
this country, as the meat turned out to be unwholesome; he
is liable, although he was not aware that it was diseased when
he sold it to the appellant e e e. The remedies of injured consumers ought not to be made to depend upon the intricacies of
the law of snles. The oblig-ation of the manufacturer should
not be based alone upon the privity of contract. · It should
rest <t <t e upon the demands of social justice. The producer
should be held respom;ible for the results of negligent acts

'
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which he can readily foresee.* 3 e The meat packer who fails
to inspect his products for poisonous parasites or ingredients
knows that poison will poison, and that the persons to be
poisoned through his neglect will be those who eat his products; i~ • * the natural, probable and almost invariable result
of his negligence will be injury to the consumer, and, in my
opinion, every consideration of law and public policy requires
that the consumer should have a remedy.
3 0
, Under the foregoing principles governing the sale
'' •
of articles of food, a prima facie case is made- out by proof
that the· meat· sold bv the defenclant was diseased, ancl
s• caused· the death of the plaintiff's husband. •1t was not
necessary to go farther and prove clefendant knew the
food was unwholesome.
e It was bound to know that the
meat was unwholesome and unfit fo1: food, and this duty was
not performed by merely showing: an inspection ... o11 by the
Unit.ed States Government inspectors.''
(t

"

@

In Davis Y. Van Camv Packin.q Co., 17 A. L. R., .on page
663, the court cites with approval Crigger v. Coca-Cola Bottlinq Co., 132 Tenn. 545 L. R. A. 1916 B, 877, where the court ·
said:
"While it is true that no particular net of ncg-ligcncc h;
shown by the plaintiff, in the very nature of the case that
could not be done. It is also true that, nccording to the defendant's evidence, its plant and method of manufacture arc
good-probably as good as any; still it rloes appear tbat the
method was not always adhered to by the defendant's employees. We think, from all the circumstances shown by the
evidence, the jury could have properly inferred aucl found
that the can of beans in question, aud perhaps a batch, as one
of defendant's witnesses calls it, were defective. Take the
two Coca-Cola cases before cited, where a decomposed mousl'
was f onnd in a scaled bottle of fluid; the defenclaut 's evidence
tended to show care on the part of the company in bottling
the product. In one of the cases it wns ~hown the bottles
9• were inspected under ,a.an electric light that they we1·c
finally inspected af tcr being capped or corked; that the
bottles were thoroughly cleansed; that the fluid was strained
into the bottle through a fine strainer, and so on. If all these
precautions bad been taken at the particular time when the
bottles in question were filled and corked, it would seem improbable, if~ indeed, not impossible, that a mou~e coulcl get
into the bottle. On the other hand, it would, of ~ouri;:e, he
impossible for a mouse to get into the bottle after it -was
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corked up, and after it left the factory, and yet the mouse
. was in the bottle. Could the court say, as a matter of law,
that the mouse did not get into the bottle during the process
of manufacture 1 \Ve think not. The jury, under aH the cir~
cumstances, would have been justified in inferring and finding that some of the things usually done, in the bottler's
method to prevent foreign substances from getting into the
bottle, were not done. In other words, the circumstances were
such that it would he for the jurv to determine which was the
more reasonable probability." ·
In 1Yalters v. U11ited Orocery Co., 51 Utah 565, 172 Pac.
_ 473, 17 A. L. R. 66-3, the court said:
·
"We arc of the opinion that the dutt of a manufacturer
to see to it that food products put out by him are wholesome, and the implied warranty that such products
lQ«i 8 are :fit for use., run with the sale, and to the public, for
the benefit of the consumer, rather than to the wholesaler, and that the question of privity of contract in the sales
is not controlling, and does not apply in such a cai-:e.
"If we call it a duty to use care in the preparation and
manufacture, then, in that Rense, a breach of that duty would
constitute negligenc-e. Or it may be treated· as a representation or n warranty that, becnuse of the sacredness of human
life, food products so put out arc wholesome. In either event,
a failure in this respect is a breach of duty and a breach of
warranty, and the plaintiff, suing, may rely on either or both,
and when he makes a prima facie case lie is entitled to go to
the jury on the question as to whether defendant's evidence
negatives plaintiff's prima .facie case. As said in the Boyd
Case, 132 Tenn. 23, 177 S. W. 80: 'Upon whatever ground
the liability of such a manufacturer to tl1e ultimate consumer
is placed, the result is eminently satisfactory, conductive to
.the public welfare, and one which we approve.'
"To the same effect that foreign substance in food stuff
establishes a case of prim a f acie negligence. See: Ros ens.. waike v. lnterboro1t.<Jh Rapid Transit Co., 175 N. Y: Supp.
828 (broken glass in potatoes); Terna.ii v. 1Vard Rak-vng Co.,
167 N. Y. Supp. 562 (when particles of glass were embedded
in bread); Freeman v. Schultz Bread Co., 163 N. Y. Supp.
396 (nail embedded in bread); Cha11ronicre v. Mason, 21
n~ Times L. R. (Eng.) 633 (a large stone in "'bun); Pillar.-:
v. R . .J. R,~vnolds Tobacco Co., 117 Miss. 490, 78 S. W.
365 ( decomposed human toe in chewing tobacco).
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"Coca-Cola BottlingJWorks of Greenwood v. J. D. Simpson,
72 A. L. R. 143; ':Manufacturer liable to consumer if foreign
substance ,·got into bottle of beverage dudng · manufacture,
.
regardless of efficiency of its macl1inery and method.' ''
Replying to tlefendants contention that the court erred in
admitting .the testimony of the condition of the plaintiff sub. sequent to May 10th, it is respectively argued that the plaintiff is the one person who· knows better than anyone else what
her present physical condition is and whether or not this
condition was caused by a certain event and the exact thne
when her disability commenced. She was only testifying as
to when her disabilitv started and as to what her ailments
were after she drank· the Pepsi-Cola in which she found the
mouse. Her testimony was that of a reasonable and prudent
person.
Relying to part of the defendants in error brief as to the
verdict being excessive the evidence as to. her injuries are not
in dispute. She was a normal, healthy woman who bad worked
every day until this incident. She testified that she had lost
twenty-five pounds in weight. She was absent from her
12• ploymeut for a period of· six .sweeks. She testified that
she was still suffering from a stomach condition which
she had never complained of before.
· "The law furnishes 110 measure for pain and suffering, ancl
leaves the amount of compensation for injuries of this character to· the sound discretion of a jury. It recognizes no authority in a court .to substitute its opinion for that of a jury.
Landon v. Fan, 140 S. E. 141. '!
·

See:
Colonna Shipyard v. Dunn, 151 Va. 740;
Norfolk ct Portsmouth B. L. R. Co. Y. Parker, 152 Va. 484;
E. I. Dupont de Namours ct Go.,:. 1.'aylor, 124 Va. 750: ·

"When tlle case rearl1es the Supreme Court of Appeals, it
will affirm the judgment, upon the presumption of its correctness, in the absence of evidence to tlie contrary; but when
the evidence is certified .and it appears that the verdict is not
so excessive as to warrant the belief that the jury was influenced by partiality, prejudice or corruption. or have been
misled by some mistaken view of the merits of the c>asc, and
it also fails to disclose anv standard hv wllich the trial court
could have measured the' reduction, the Supreme Court of
Appeals will uphold the verdict of 'tl1e jury, because it is the
tribunal appointed by law to ascertain the damages sus, t.ained."
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CONCLUSION.
It is, therefore, respectfully submitted that the judgment
of the court below should be affirmed and that this court
should enter judgment in favor of the plaintiff against the
defendant, Pepsi-Cola Bottling "rorks of Norfolk, Inc., for
the sum of Twelve Hundred ($1,200.00) Dollnrs, with inte:rest
thereon from the 6th day. of February, 1948, until paid, the
<late of the verdict.
Respectfully submitted,
CHARLES H. GORDON,
Counsel for Defendant in Error.
8

RECORD
Pleas before the Circuit Court of Elizabeth City County,
·.
Yirginia; May 10th, 1948.
Be it remembered that heretofore, to-wit: on the 26th day
.>f August, 1947, came Addie Lee McCullers, plaintiff, by
Jharles H. Gordan, her attorney, and filed her notice of motion for Judgment against Isaac Johnson, Jr., individually
and trading as Johnson's Cut-rate 'Market, and Pepsi-Cola
Bottling Company of Norfolk, Incorporated, a corporation.
existing under and by virtue of the laws of the State of Vir.:
ginia, defendants, which notice of motion for judgment is in
words and figures as follows, to-wit:
·
Virginia:
In the Circuit Court for· tl1e County of Elizabeth City.
Addie Lee l\fcCullers
'V.

Isaac Jolmson, .Jr., individually and trading as Johnson's
Cut-rate Market, and Pepsi-Cola Bottling Company of Norfolk, Incorporated, a corporation existing under and by
virtue of the laws of the State of Virginia.
To: Isaac Johnson, Jr.
114 Back River Road
Hampton, Virginia
B. D. Melchor, President
Pepsi-Cola Bottling Company
Norfolk, Virginia
.
.
You are hereby notified that on t11e 6tl1 day of October,,_
1947, between the hours of 10 :00 o'clock A. l\l. and 5 :00 o'clock
P. M. or as soon thereafter as it may be heard, I shall move
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the Circuit Court of the County of Elizabeth City, Virgin,ia.
at the bar thereof, for a judgment against you in the sum of
Five Thousand ($5,000.00) Dollars, which sum is due aud
owing by you Jo me for the damages, wrongs, and injuries
hereinafter s~t forth, to-wit :

-~-

That heretofore, to-wit: on April 22, 1947, you, the defendants, Isaac Johnson, Jr., individually and tradin~ as Johnson's Cut-Rate Market, and the Pepsi-Cola Bot~
page l(b) } tling Company, offered for sale for human consumption in the County of Elizabeth City, Vir. ginia, a certain bottled soft drink known as "Pepsi-Cola";
that on the said date, the· undersigned plaintiff purchased
from Isaac Johnson, ,Jr., who had previously purchased tht}
same from you, the Pepsi-Cola Bottling Company~ a bottl~
of the said drink known ns ';Pepsi-Cola,,; that the said d1·ink,
without the knowledge of the plaintiff, contained a small
mouse and other obnoxious foreign matter; tllat it became
~nd was the duty of you, the said defendants, to use due and
proper care in the making of the said drink or the containe1·
to have the same free from su<1h mouse and obnoxious foreign matter; that you, the said defendants, negligently failed
to use due and proper care, and knew, or could, by the exercise of reasonable care, have known that the said drink solcl
by you to this plaintiff contained a mouse and other obnoxious
foreign matter, and the said plaintiff, in drinking the said
drink, did swallow n portion of the decomposed mouse and
other obnoxious foreign matter, wl1ereby and by reason whereof, she became sick and· sore and suffered great pain_ ancl
mental anguish and still does so suffer, and did also expend
suins of money endeavoring to be healed and cured of such
sickness ; all to the damage of tl1e undersigned to the sum
of Five Thousand ($5,000.00) Dollars.
,
Given under my hand this 25 day of Aug., 1947.
Respectfully,
ADDIE LEE McCULLERS
By Counsel
By CHARLES H. GORDON,
Counsel
Upon the hack which appears the following words and figures to-wit:
.
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page l(c) ~ In the Cir~uit Court for the·County of Elizabeth
City, Virginia.
.
. '
Addie Lee McCullers

v.

Pepsi-Cola Bottling Company
NOTICE OF MOTION.
CHAS~ H. GORDON,.p. q•..
.. ·.
Returned to Clerk's Office 8-26-47.
Tax
Dep.

$5.00
$5.00

..

,•·

$10.00 paid 8-29-47
Executed in the County of Elizabeth City, Virginia this
26th day of August, 1947, by delivering a true copy of 'tho
~vithin Notice of Motion for Judgment to Isaac Johnson, JT.~
m person.
·
A. A. AND1~RS0N, Sheriff
By: E. J. RITCHIE,
·.:
•
Deputy Sheriff
Aug. 2'9, 1947. Notice of motion returned executed 8-27-47
by Sgt. City of Norfolk.
Aug. 26, 1947. Notice of motion returned executed 8-26-47
by Shff. Elizabeth City Co.
·,. ·
Aug. 29, 1947. Writ tax and deposit paid and cause duly
docketed for hearing Oct. 6, 1947, the day to which it is·r.eturnable to Court.
We the Jury :find the defendant guilty of Negligence, an.4
fix damage at twelve hundred ($1,200.00 dollars.
/s/ CARLIE E. JOHNSON,
Foreman
We the jury find for tl1e plaintiff against the defendant, the
Pepsi-Cola Bottling Co. of Nt1c. Inc. in the sum of ($1,200.00).

/s/ CARLIE E. JOHNSON,
Foreman
We the jury find for the defendant Isaac Johnson, Jr.
/s/ CARLIE E. JOHNSON,
F!oreman
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COPY OF ORIGINAL NOTICE OF MOTION.
Virginia:

In the Circuit Court for the County of Elizabeth City.
Addie Lee McCullers

v.

Isaac Jolmson, Jr., individually and trading as
Johnson's Cut-rate Market, and Pepsi-Cola
Bottling Company of Norfolk, Incorporated, ·
a corporation existing under and by virtue of the laws of
the State of Virginia

page l(d)

~

To: Isaac J olmson, Jr.
114 Back River Road
Hampton, Virginia
B. D. Melchor, President
Pepsi-Cola Bottling Company
Norfolk, Virginia
You are hereby notified that on the 6th day of October,
1947, between the hours of 10 :00 o'clock A. M. aJJd 5 :00

o'clock P. M. or as soon thereafter as it may be heard, I shall
move the Circuit Court of the County of Elizabeth City, Virginia, at the bar thereof., for a jud1nnent against you in the
sum of Five Thousand ($5,000.00) Dollars, which sum is due
and owing by you to me for the damages, wrongs, and injuries
hereinafter set forth, to-wit:
That heretorore, to-wit: on April 22, 1947, you the defendants, Isaac Johnson, Jr., individually and trading as Johnson's Cut-Rate Market, and the Pepsi-Cola Bottling Company, offered for sale for human consumption in the County
of Elizabeth · City, Virginia, a certain bottled soft drink
known as "Pepsi-Coln"; that on the said date, the undersigned plaintiff purchased from lflaac Johnson,-.Jr., who had
previously purchased the· same from you., t]1e Pepsi-Cola Bottling Company, a bottle of the said drink known as "PepsiCola"; that the said drink, without the knowledge of the
plaintiff, contained a small mouse and other obnoxious foreign
matter; that it. became and was the duty of you, the said defendants, to use due and proper care in the making of the
said drink or the container to have the same free from such
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mouse and obnoxious foreign matter; that you, the said defendants, negligently faile~ to use due and proper care, and
knew, or could, by the exercise of reasonable care, have known
that the said diink sold by you to this plaintiff contained a
mouse and other obnoxious foreign matter, and
page l(e) } the said plaintiff, in drinking the said drink, did
. swallow a portion of tbe decomposed mouse and
other obnoxious foreign matter, whereby and by reason whereof, she became sick and sore and suffered great pain and
mental anguish and still does so suffer, and did also expend
sums of money endeavoring to be healed and cured of such
sickness; all to the damage of the undersigned to the sum of
Five Thousand ($5,000.00) Dollars.
·
Given under my hand this 25 day of Aug.~ 1947.
Respectfully,

ADDIE LEE McCULLERS
By Counsel .
By CHARLES H. GORDON,
.
Counsel·
Upon the back whicl1 appears the following words and figures, to-wit:
Returned 8-29-47.
Executed .Aug. 27th, 1947, by delivering a copy of the within.

to B. D. Melchor, Pres. of Pepsi-Cola Bottling Co. a Corpo-

ration, in The City of Norfolk, wherein he resides and whereii:t
the said Corporation is doing business.
. LEE F. LAWLER,
Sergt. City of Norfolk, Va.
bv R. B. WOLFE
·
Deputy
·
page l{f) }

.And at another day, to-wit:

Virginia:
In the Circuit Court of Elizabeth City County.
.Addie Lee McCullers, Plaintiff,
'V.

Isaac Johnson, .Tr., and Pepsi-Cola Bottling Company of Norfolk, Inc.,.Defendants
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PLEA OF GENERAL ISSUE.
The defendant, by their attorneys, come and say that they
~re not guilty of the premises in this action laid to their
charge, in manner and form as the plaintiff bath complained.
And of this the said defendants put themselves upon the
Country.

JOHN S. RIXEY, p. cl.
Upon the ba{!k ,vhich appears the following words and figures, to-wit~
Virginia:
In the Circuit Court of Elizabeth City County.
Addie Lee McCullcrs, Plaintiff,
v.
Isaac Johnson, Jr., and Pepsi-Cola Bottling Company of Norfolk, Inc., Defendants

PLEA OF GENERAL ISSUE.
Filed 9-29-47.

R.. E. "\VILSON, Clel'k
.
by DIANA C. LOCKWOOD, Dep. Olk.
RTXEY AND RIXEY, p. cl.
page l(g}

~

And at another day,'to-wit:

Circuit Court of the County of Elizabeth City, Virginia, on
Thursday the Fifth day of February, in the year of our Lord
one thousand nine hundred and forty-eight.
Addie Lee ~foCullers

v.

Isaac Johnson, Jr., and Pepsi-Cola Bottling Company
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MOTION FOR JUDGMENT.
'I

'1

This day came the parties by their attorneys and thereupon-came a jury, to-wit: Carlie .Johnson, Oren H. Jones, Sellie
R. Spencer, E. Franklin Jones., A. F.. Canady, C. S. Wilson,
and S. Louis Dodson, who were sworn well and truly. to try
the issue joined and the truth of and upon the premises .to
speak ; and having heard the evidence and received instriIOf
tions of the Court they were adjourned over until tomorrow
morning at 10:00 o'clock for the further hearing of this no-i
tice of motion.
page l(h} }

And at another day, to-wit:

Circuit Court of the County of Elizabeth City,· Virginia, on
· Friday, the sixth day of Februai'Y; in the year of our Lord
one thousand nine hundred and forty-eight. ·
Addie

~

McCullers

1},

Isaac Johnson, Jr., and Pepsi-Cola Bottling Company of Norfolk, Inc.
l\IOTION FOR JUDGMENT.

This day again came the jury adjourned over from yesterday, and the Court having previously :beard in the absence o·f
the jury, the motion of the defendnnts to strike the evjdence
of the plaintiff relating to the physical condition of the complainant as adduced from the physician nnd other witnesses_
except the complainant, doth sustain said motion, and dotlt
instruct the jury that they ~isregard an evidence pertaining.
to the physical condition of the complainant, except that ad,
duced by her.
.
:
Whereupon, t1.fe defendant, Isaac Joltnson, ;Jr., bv counsel,
moved the Court that the evidence as to the defendftnt, Ieaae
Johnson, Jr., be stricken, whieh motion tP.re Court doth sustain
and doth so instruct the jury.
And the jury having beard the arguments of counsel refued
to their room to consult of a verdict and after some time returned into Court having f onnd the foHowing verdicts, te>wit: 0 We, the jnry, find for the defendant, r,mae Jolniscm,
Jr. (Signed) Carlie E. Johnson, Foreman." "We> the jtn'J,
find f'or the plaintiff' against the defendant, Pepsi-Cola Battling Campany of Norfolk, Ine., in the mm of Twelve lmndred doffal'S ($1,200.60}. (Signed) C1ulie E .•folnrson, Fore--'

man.''

•
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It is .the refore considered by the Court that
page l{i) ~ the plaintiff take nothing for her bill as to the
. ._ ·
. defendant, Isaac Johnson, Jr., but for her false
clamor be m mercy,, etc.
· Whereupon, the defendant, Pepsi-Cola Bottling Company
of Norfolk, Inc., by counsel, moved the Court to set aside the
verdict of the jury in this cause rendered and enter up final
judgment for the defendant and in event of the Court's refusal to su-stain such motion doth move the Court for a new
trial on the grounds that tlie verdict is excessive and because
of errors in the rulings of the Court, the hearing· of which
motion the Court doth continue until the 13th day of March,
1948, being the February Term 1948.
page 1 (J) }

And at another day, to-wit:

Circuit Court of the County of Elizabeth City, Virginia, on
Saturday the thirteenth day of :March, in .the year of our
Lord, one thousand ~inc hundred and forty-eight.
Addie Lee :McCullers
/
v.
Pepsi-Cola Bottling Company
NOTICE OF MOTION FOR JUDGMENT.
This day again came the parties, by their attorneys, and
tl.te defendants by counsel having on the 6th day of February,
~948~ at the trial of this notice of motion, moved to set aside
t}le verdict of the jury in this cause rendered on the grounds
then assigned, this day renewed their motion and the court_
ll~ving heard the arguments of counsel doth overrule the motion to which ruling of the Court the defenclants, by counsel,
noted their exception and asked leave to subsequently file
their bill of exceptions in writin.~, which leave the court doth
grant; Whereupon the Court doth fix the appeal bond at
· Fifteen Hundred ($1,500.00) dollars to· be executed within
ninety (90) days from this ·day.
It is therefore considered by the Court that the plaintiff,
Addie Lee l\IcCullers recover of the defendants, Pepsi-Cola
Bottling Company of Norfolk, Incorporated, the sum or
Twelve Hundred ($1,200.00} dollars, the damages bv tlle jury.
in its findings fixed with interest thereon computed at tl1e

I
I
I
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rate of 6% per annum from the 6th day of February, 1948,
until paid and her costs by her about her pros~cution in this
behalf expended.
And the defendants be in.mercy., etc..
page 1} Virginia:

In the Circuit Court of Elizabeth City County.
NOTICE OF. APPEAL.
·, ,,

Addie Lee McCullers
"·

.

•

,

'

•

,.

'I

Isaac Johnson, Jr., and Pepsi-Cola Bottling C~. ol Norfolk~
Inc.
To Mr. Charles H. Gordon
l 11 N. King· Street
Hampton, Virginia
Please take notice that on the 29th day of April, i948, th~
1mdersigned will present to the Hon. Frank A. Kearney, Judge
of the Circuit Court of Elizabeth City County, Virginia, at bis
office in the Court Building, Hampton, Virginia at 9:30 o'clock
A. M., a stenographic report of the testimony and other pro•
ccedings of the trial of the above entitled cause for certilication by said Judge, and will, on the same date, make appli·
cation to the Clerk of said Court for a transcript of the record
in said case, for the purpose of presenting the same to th~.
Supreme Court of Appeals of Virginia with a petition for a
writ of error and s1tpefsedeas to the final judgment of the
Trial Court in said case.
PEPSI-COLA BOTTLING COMPANY
OF NORFOLK, INC.,
By RIXEY & RIXEY,
·
Counsel.
Service accepted this 19th day of April, 1948.
CHARLES H. GORDON,
Attorney for the Plaintiff.
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Dr• .A.. C. Daw.
page 2

f Virginia:
In the Circuit Court of Elizabeth City County.
TRANSCRIPT OF EVIDENCE.

Addie Lee McCullers
11.

Isaac Johnson,.Jr. 1 and Pepsi-Qola Bottling Co. of Norfolk,
Inc.
Stenographic report of all the testimony, together with
the motions, objections, and exceptions on the part of the reapective parties,· the action of the Court in respect thereto,
and all other incidents of the trial of the above titled case,
tried in the Circuit Court of Elizabeth City County, on February 5 and 6, 1948, before the Hon. Frank A. Kearney, Judge
of said Court.
Present: Mr. Charles H. Gordon, Attorney for the Plaintiff; Mr. John Rixey and. Mr. Gill, Attorneys for the Defendants.
Morris Schneider
Stenotn>e :Reporter
Newpo'rl News, Va.

page 3 ~ The jury was duly selected. AU witnesses in the
ease were sworn and, upon motion of counsel for
·
~efense, ,vere excluded.
Counsel f'or l>oth sides made their opening arguments.
DR. A. C. DAVIS,
called as a witness by the plaintiff, being duly sworn, testified
as follows:

DffiECT EXAMINATION.
By Mr. Gordon:
Q. Will you please state to the courtJ sir, your nameY
A. Doctor A. 0. Davis.
·
Q. And you are a medical doctor Y

A. Yes,.l am.

~ Aad wbere. do you practice, Doctor f
A. Hampton, Virginia.

Pepsi-Cola Bottling Co. v. A. L. McCullers.
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Dr. A. C. Da·vis.

Q. Doctor, do you know the plaintiff in this matter, Addie
Lee Mc Cullers Y
A. I do.
.
.
Q. Have yon waited on her and members of her family over.
a period of years 7
;
A. I have.
Q. Do you recall in the latter part of April that she visited
your office 7
A. I do.
Q. '\Vou~d you please state to the court for what she complained of at that time and what you prescribed and if you
know her general condition today!
A. There at that time, I think it was on the 22nd
. page 4 ~ of April, 1947, came to my office one night. It was
raining and she had, she was complainiµg at that
time of pain in the abdomen, severe pain in the abdomen
and nausea and vomiting and she brought with her a bottle
containing a mouse and it was a Pepsi-Cola bottle, sir, and
she said after she drank it and opened it and saw this mouse
she became sick and I treated her from that time until the
10th of May of '47 for what I called gastritous, inflammation
of the abdomen or stomach, intestinal tract rather.
Q. Could you say, Doctor, if taking a foreign substance.
into the stomach could have caused this condition 1
A. Sure, something resembling ptomaine poisoning.
.
Q. Could you state to the court, from your experience
whether or not it is possible that would affect the taste of
a person.
A. Course it would.
Q. Could that be of a permanent nature, DoctorT
A. It's possible to become chronic.· It's possible.
Mr. Rixey: I move to strike that out, if your Honor please
about the possibility. I think the question is leading and
should not have been asked. T)le Doctor says it is possible.
We are not dealing with a possibility. We're dealing witl1
this particular case. As far as the Doctor, I don't think that
this Doctor has said that this was a case of ptomaine poisoning. It's somewhat akin to it.
'
.
Court: I think the question is improper. · Repage 5 ~ phrase it. You gentlemen will disregard the answer.
Q. Doctor, in your practice, have you had patients visit
~;ou with similar conditions t
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, ·Mr. Rixey: If your Honor please, I don't think we are
concerned with similar matters. We are concerned with this
particular case. Here's a doctor. He says he's a doctor. He
has a patient. He certainly ought to be able to tell us about
this particular patient. I don't think we are concerned with
what his other practice is. This is not a complicated matter. It's a question of a woman taking some something into
her system and becomes nauseated and, he says, vomits. I
don't think he has to roam over the field of his practice to
tell about similar instances.
.· Court: The purpose is to ask the extent of the suffering,
is that ·your poinU
Mr. Gordon: That's right, your -Honor. I think you can
ask a hypothetical question.
.
Court: You l1aven 't asked that. Supposing you just ask
the Doctor the symptoms and nature and extent of this
patient'sMr. Rixey: Here's the doctor's report.
Court: Just a minute. Let me get through, if you will.
The nature and extent of this woman's condition at that time.
Q. Doctor, you said you treated this. family over a period
of years. Had sbe ever complained to you of a
· page 5 } similar condition before you treated her on this day.
A. No, she hasn't.''
Q. Do you kno,v, approximately, what her weight was at
that time, Doctor?
.
·A. I couldn't-I really don't know. I know she was quite
healthv at that time but I don't know her weight.
Q. Doctor, has she, since that time, visited you Y
A. Yes, I think I treated her some time this year. I don't
know just when.
Q. Will you tell us what she complained off
A. She complained ·or some abdomenal distress at that
time.
·
Q. Di'd she complain of loss of taste?
A. Ycs, sbe lost her taste; had no taste. She lost some
·
weight. How much, I don't know.
Q. Do you know whether or not, from the first tinie that she
visited you ·and from the last time you treated her, in vour
opinion has she any effects which are of a permanent nature
f fom this incident?
A. I couldn't answer that question, to be frank with you.
Q. Do you know whether _or notCourt: Wait a minute.

i
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Dr. A. C. ·Davis.

as she complaining the last time she contacted you 7
A. She complained of some stomach trouble. I called. it
abdomenal trouble. ·
JJage 7 } Q. Do you know of your own knowledge whether.
·
she is completely well of that condition!
A. Well, I can only say this. She has some stomach trouble
now. '\Vbether it's an aftermath of that condition, I am unnble to say because I haven't followed her monthly nor weekly
since then. I just saw her this year since, I guess it·is eight
or nine months.
·
.
Q. · You say she did have a stomach condition beforeY
A. Yes, she did.
·
Q. You have testified you waited on her before this date.
Before this date, had sl1e ever complained of any stomach
trouble?
A. No, I never treated her-any trouble for this kind of
stomach trouble.
Q.

CROSS EXAMINATION.
By Mr. Rixey:
.
Q. Doctor, you made a report of this matter, did v.ou not 7
A. I think I did, yes, sir.
,
•
Q. Is this the report you made! (Hands witness a paper.)
A. Yes, sir.
. .
Q: Read it to the jury.
A. (Reading) "This is to certify that I heated Mrs. Addie
Lee McCullers, 222 North- Back River Road, Hampton, Virginia from April 22 to l\fay 10, 1947. Two visits to her home
and three office visits. Home visits at $4.00, office visits at
$2.00, n total of $14.00. Diagnosis gastritis.''
}Jage 8 } Q. You still reading, are vou 7
A. I nm. "Patient states the cause mouse or
rnther bottle Pepsi-Cola. A. C. Davis."
Q. Does it say anything else?
A. Gastritis. I read that.
Q.. What is gastritis?
A. Inflammation of the stomach.
Q. And you discharged her as cured r
A. At that time, yes.
Q. And when was that time?
A. That was May 10, 1947.
Q. And your judgment was she was entirely cured?
A. She was cured of the acute condition.
Q. What was that?
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a. ·Davis.

A. Of the acute condition.
Q. I understood you to say she was entirely cured.
A. Well, cured as far as we treat acute recovery from nn
acute condition.
.,
Q. She had no ptomaine poisoning!
A. I don't know.
Q. You· know she had no ptomaine poison f
A. She 'W8S sick.
Q... I saj y9.u know Y You 're a doctor.
A. Yes,.I am.
.
"·Q. You know the difference between gustriti~
page 9 ~ and ptomaine poison Y
A. Ptomaine and gastritis are almost the same.
Q. Was the intestine involved 'l
A. Gastritis is the inflammation of the stomach.
Q. Do you e1aim she had ptomaine poison or not T
A. She had gastritis. Could be poisoning or ptomaine.
Q. Can you say one way or the other whether she ha<.l
ptomaine poisoning!
A. No.
Q. No f That's the end of that. And your entire bill for
treating her :was $14.00Y
_
A. Yes, sir.
· Q. When did she first come to see you f
A. Twenty-second of April.
Q. What time1
A. 9:00 o'clock P. M.
Q. Had she come to your. office Y
A. Yes.
Q. Walked to your office f
A. I presume so.
Q. She went to work the next dayf
A. I don't know.
Q. Dicln 't you tell her to go to work the next day 1
A. No, I didn't.
Q. Don't you know she did go to work the next dayf
A. I don't know.
page 10 ~ . Q. Do you say she did not l
A. I don't know.
Q. Do you know when she did go to work again f
A. I do not.
.
·Q. When did she next come back to sec you after nine o'clock
on. April 22 f
.
A. I think I saw her at I1er home twice after that.

J
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Dr. .A. C. Davis.
Q.
A.
Q.
A.
Q.
A.
Q.

Give me the dates, please.
I can't give them to you unless I have a record.
Get your record, will you please Y
·
·
(Reading fi·om book) '' At home on the 23rd I saw her.''
April 23. What time was thaU
I don't know. I don't have the hour.
When is the next time Y
A. 24th.
Q. At home'I
A. That's right.
Q. All right. When is the next T
A. At my office on the 29th of April.
Q. All right. And the next Y
·
A. The last time I saw her for this illness, was on the 10th
of May at my office.
Q. And then you discharged her as cured Y
A. That's right.
page 11 ~ Q. And your bill was $14-.001
A. That's right.
RE.DIRECT EXAMINATION
By Mr. Gordon:
Q. Doctor, may I ask you a question.
A. Yes, sir.
Q. Since the tenth, which is the last day that you testified
that she visited you there, she has visited you since then,
hasn't she'I
A. I visited her at her home.
Q. And what was her condition then 'I
A. She has some gastric disturbance. I don't know. . Iguess I shouldn't say that.
Q. In your opinion.
Mr. Rixey: Wait just a minute then. I object to going into
this. I understand the Doctor says, has already said he.
couldn't say any future trouble she had was the cause of this
trouble.
Court: Let's hear what 'the question is.
Mr. Gordon: I asked the Doctor if he visited her since the 10th day of May, 194-7, and he said he had. The ne:xt
ques.tion I asked him was if, when he visited her on that time,
what was her condition at that time.
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Dr. .A. C. Davis.
Mr. Rixey: If your Honor please, he already testified
on direct examination that he could not say whether the condition that she was in after May 10 was a result of this occurence or not.
·· ·
page 12 ~ Court: All right. I overrule the objection.

Q. Doctor, will you state to the court when you visited her
after May 10, what her complaint was 7
A. She had some complaint of the abdomen, inflammation
,
of the stomach and intestinal tract. ·
Q. Was that the same complaint she made the first time
she visited you 7
Mr. Rixey: I object to the question.
Court: The objection is sustained.

Q. What did she complain of this time 'l
A. She complained of pain in the stomach, in the abdomen
I'd say.
Q. What did she complain of the first time she visited you'!
A. That was the nausea and pain.
Q. She still a patient of yours 7
A. I haven't treated her for some time. I don't know
whether you would consider her a patient or not.
RE-CROSS EXAMINATION.

By Mr. Rixey:
. Q. Doctor, I understand that your testimonv is that anything that you found in her condition after :May'1o, you would
not be able to say whether it was caused by tl1is particular
occurrence or not f
A. That's true.

l
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page ·13 ~

Mr. Rixey: . If your Honor please, I move to
strike out all of his evidence in refere nee to his
visit and her condition after May 10.
Court: Motion overruled.
Mr. Rixey: Note an exception.
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J. W. CRANDQL,
·called ns a witness by the plaintiff, being _duly sworn, testi~ M ~~ =

•

. DIRECT EXAMINATION.

Bv Mr. Gordon:
·Q. Will you please state to the· court your name! ..
A .. J. W. Crandol.
Q. What is your professi9n 7
A. Pharmacist.
Q.' Were you practicing pharmacy in the latter· :part of
April in the City of Hampton in '47?
A. Iwas.
Q. Doctor, I hand you a bottle here. Do you recall under
what circumstances you first saw that bottle 1 ·
·
A. Mr. Gordon brought a partly filled bottle of Pepsi-Cola
into me one morning and asked me if I could pr~serve the cou~
tents, the solid contents so I told him I thought I would
put it in a solution ·of formaldehyde and I carried it back
h~hind the prescription counter and poured off the liquid which
apparently was Pepsi-Cola and then, with some effort, took
the mouse, which was definitely a mouse, out of the bottle with
some forceps and then I put the mouse in the forpage 14} maldebyde solution and poured the contents back
into the Pepsi-Cola bottle and gave it back to Mr.
Gordon.
·
Q. Doctor, will you example that and state to tbe court if
you know what it is? (Hands witness a bottle.)
A. It's a mouse; a little decomposed. It's not in a good
condition as it was at first.
Q. At the time you removed it from the Pepsi-Cola bottle,
will you state what the condition of the mouse wast
A. It was more perfect than that. It's disintegrated some.
Q. Did the skin break when you :QJ.oved it from the bottlef
A. I moved it with some effort. · It's much smaller.
Q. Did the skin break when you moved it, Doctor!
A. No.
Q. Doctor, do you recall ever seeing that before If (Shows
\\•itness a bottle.)
.
·
A. That looks like the bottle.
'
Q. You have just stated tl}at this mouse came out of that
bottle? ·
A. Yes.
Q. In your presence and then in your drug store you poured
the contents back. That wa:s. the same amounU
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A. It was a little larger, a little more because the mouse
took up some; swelled the contents of the liquid.
The bottle containing the mouse and the Pepsipage 15 } Cola bottle were received in evideme and markecl
Plaintiff's Exhibit" A" and "B" respectively.
Q. Doctor, you are a druggist, are. you noU
A. Yes,;sir.
·
Q. Will you smell the bottle of Pepsi-Cola, the re~ains
pleasef .
The Docto:r smelled the bottle of Pepsi-Cola.
Q. Have you ever, in yom~ profession as a druggist, known
about Pepsi-Cola 7
A. Well, I have drank it.
Q. Does that smell like Pepsi-Cola, Doctor'/
A. Certainly doesn't.
Q. Are there foreign matters in that bottle now, DoctorT.
A. Oh, yes, quite a bit; quite a bit of dregs in there; sediment, you would say or dregs or whatever you call it.
Q. And it was, as you stated, approximately that mueh
Pepsi-Cola in the bottle when I brought it to you Y
A. That's right.
CROSS EXAMINATION.
By Mr. Rucey:
.
.
Q: Doctor, when did Mr. Gordon bring that bottle to you
in your place of business f
A. That I can't say.
Q. Will you mind giving your name, sirY I didn't catch it.
'
A. J. W. Crandol.
page 16} Q. And you wouldn't be able to give us the date!
A. No, sir.
Q. Give us the month T
A. No, I don't.
. ·Q. Well, has it been a matter of six months or ten months T
Give us some idea of it.
A. I just forgotten. It's been several months but I just
.
·
forgotten. The lapse of timeQ. As I understand it, this mouse must have stood in this
bottle then of liquid, that is in the clear bottle of that liquid
from up to the time it was found in there in April 22 down
to the time it came to you f
A. I didn't understand that. Say that over again.
Q. As I understand then, the claim is that the mouse· remained in the liquid in this clear bottle which is filed us
Exbibit "B"T
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J. W. Crandol.

A. No, several months ago he brought it, that in. It must
have been four to five months ago and I haven't seen it since.
Q. Let me ask the question, if you please. I understood
that it's the claim that the mouse stayed· in this bottle, the
clear colored bottle, the Pepsi-Cola bottle up to the time that
it was originally found in there on April 22 down to the time
that it came to you, your place of business 7
A. I don't kno,v. I don't know the exact date
page 17 } when it was found in there or when he brought it
in.
Q. Is what I say correct?
A. All I know I removed the mouse from the bottle and the
mouse wasQ. The mouse .was in this clear colored bottle when it was
brought to your place of business f
A. Yes, sir.
Q. And when that was you don't know?
A. I don't know.
Q. You think it was :fi~e months.
A. Several months ago.
Q. At any rate, the mouse stayed in this bottle, the clear
eolored bottle from the time that it was originally found
there until it came to you 'l
A. I couldn't say that.
Q. Was in there when it did come in?
A. Yes, sir.
·
Q. Who else had it beside l\fr. Gordon 7
A. I couldn't say that.

Mr.
Mr.
Mr.
Mr.

Rixey: That is the correct state of facts.
Gordon: That's right.
Rixey: Stayed in there!
Gordon: Yes.

Q. If this was found on April 22, 1947; that's• been about

·· ·
ten months ago, hasn't iU
A. Yes, sir.
Q. And if you got it about two months ago, then
the mouse must have .stood in. that liquid for about eigl1t
montµs, must not it T
A. He brought it into me. He said, "It just happened last
night." That was the morning he told me that in explainhig
this situation to me. I laughed about it and asked him how
about the thing like that happened.
page 18}
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J. W. Crandol.
: · Q~ Why didn't you tell us. I asked you when you got it.
You said several months ago.
A. Well, I don't make a note of every customer that comes
into my place.

. Mr. Gordon: What was the lasU
A. I'm telling you what Mr~ Gordon said it was the night before.
Q. Was it, you think it was about two months ago?
.
A. Two months ago? No. It's been several months; six
months; possibly eight months. I haven't said. I couldn't
say.
. Q. How about ten months Y
A. Could have been ten months ago.
Q. You think it could have been April 23 then 7
A. I do.
Q. You think it was April 23 and, as I understand, the
mouse, when it came in there, seemed t9 be a whole
page 19 } mouse Y
·
A. It was.
Q. Didn't seem to be damaged in any way Y
·A. No.
Q. Hair still on the mouse?
·
A. It was slicked back from being wet.
Q. In other words, except from being wet it seemed to be
a perfect mouse 7
A. ',['hat's right.
Q. With no deterioration 7
A. That's right.
RE-DIRECT EXAMINATION.
By Mr. Gordon:
Q. Doctor, do yon recall when you removed the mouse from
the bottle whether there was any substances on the instrument that you used to remove it from when you finished f
A. There was nothing. It was a pair of metal forceps.
Q. And there wasn't anything between them, hairs or anv•
thing when you took it loose, forceps loose Y
.. A. Possibly, could have. I just wasn't that much interested
and I didn't examine it that closelv.
: Q. Could the skin have· broken, Doctor?
. A. Oh, yes, in handling, it could have.
Q. Do you recall whether or not it broke 7
A. No, I don't because I didn't examine the thing.
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J. W. Crandol.
RE-CROSS EXAMINATION.

•

By Mr. Rixey:
. Q. I understood your testimony, Doctor, that that mouse,
when you took him out, there was in perfect con.,
page 20 ~ dition except for the fact that it was wet and had
.
not disintegrated in any way,
A. You understand I wasn't interested enough to examine
hl~
.
Q. You weren't interested enougb to examine him t.
A. No, sir, t~ see whether his skin was broken.
Q. ,vhat were you interested in, Doctor?
.
A. In removing it and preserving it' for Mr. Gordon.
Q. According to your recollection, as I understand it, the
mouse was in perfect condition and was not disintegrated!
A. The skin could have been broken. I didn't examine it. ·
Q. What makes you think the skin could have been broken?
A. From handling it with the forceps.
·
Q. You don't think the skin was broken before the forceps?
·
·
A. No.
Q. The µionse seemed to be in perfect condition except.
for the fact that it was wet Y
·
A. Yes, in the bottle.
· .
·· .
Q. Your recollection is now revived and you think that Mr:
Gordon told you that this mouse . was found in there· last
night, is that ri~ht Y
· ·
·
A. Yes, he said it was found in there last night.
Q. What time did. he bring it to you Y
page 21} A. Just on opening; that was around 9:15.
Q. You ~re sure about that time?
A. No, I'm not definite about it.
Q. Let's be definite.
·
A. I don't make a record of those things. Mr. Gordon -was
just another customer of mine and I don't make a record of
,those things, especially ten months past.
Q. If you don't know, Doctor, yon shouldn't testify.
A. I can say approximately.
Q. Approximately 9 :15 in the morning?
A. That's right.·
Q. And he told yon at that tipie that the mouse had been
found in there the night before?
A. He did.
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ISAAC JOHNSON~ JR.,
call~d as an.adverse witness by the plaintiff, being duly sworn,
testified as follows :
CROSS EXAMINATION.
By Mr. Gordon::
Q. Pleas~ state your name.
A. Isaac Jo)inson, Jr.
Q. And what is your business, Isaac l
A. Merchant.·
.
Q. And where is your store located Y
A. 114 Back River R-0ad.
Q. Is that in Elizabeth City Countv l
page 22 ~ A. Yes, sir.
•
Q. Were you operating that grocery store on the
22nd of April, 1947 'l
·
A. Yes, sir.
Q., And in your course of trade there, do yon liandle the
drink known as Pepsi-Cola 7
A. Yes, sir.
Q. And whom do you purchase your Pepsi-Cola from!
A. Pepsi-Cola people, Company.
Q. Ana do you know the proper name for that company 1
A. Pepsi-Cola Companv. I don't know wl1ether it's out
in the office--:they have a branch office in Newport News.
Q. Is there only one distributor in this area for PepsiCola Y · .
A. Only one I know of.
·
Q. Isaac, do you know a young boy by the name of Percey
M:cCullers Y
.
A. Yes, sir..
.
.
Q. Do you recall having sold him any Pepsi-Colas in your
store on or about April 22, 19477 .
A. Yes, sir.
·
.
Q. And do you recall how many bottles he bougl1t Y
A. Purchased two.
· Q. And when he purchased them, did he consume them ·
thereT
A. No, sir.
page 23 ~ · · Q. Did you open them there for ltim Y
A. No, sir.
Q. Were they securely- ·
Mr. Rixey: I object to leading tlu~ witness.
Mr. Gordon: This is an adverse witness.
Court: Objection overruled.

.
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Q. Were the caps securely capped at the time you sold
theuiY
A. Yes, sir.
.
Q. )Vere tliey securely rappe~ at the time you purchased
them from the Pepsi-Cola Companv Y
A. Yes, sh.
·
:
Q. And you sold them to Percv McCullers 1
A. Yes, sir.
•
Q. Do you know Percy McCullers T
A. Yes, sir.
Q. Do you know his mother 7
A. Yes, sir.
· Q. Is she the plaintiff in this matter Y
A. Yes, sir.
Q. And how far is their home from your store 1
A. I guess about five hundred yards or more.
Q. And when did you first know, Isaae, that there had been
found a mouse in the bottle that was purchased from your
· store which you had in turn purchased from. the
page 24 ~ Pepsi-Cola Company of Norfolk?
.
A. I found out later on that night, after I closed;
that she found one in there.'
Q. And then did you later see iU
A. I saw it; the first customer in the morning.

·court: I didn't understand your answer.
A. She was my first customer that morning.
Q. Is this the bottle as far as you know 7
A. That is. I don't know whether it was the same bottle
but it was the Pepsi-Cola bottle.
.
.
Q. How much was left in the bottle at the bme she showed
it to vouY
A. ·1 just say just a little more; just a half inch more. .
Q. Did you examine it when she brought it to you, Isaac!
A. I looked at it just like she brought it to me.
Q. What was in there 7
·
A. Mouse was in there.
Q. Mouse was in there?
A. Yes, sir.
Q. What did you tell her when she asked you about iU
A. I didn't bottle it.
Q. You told her it came to you and it came to you capped!
A. Yes, sir.
Q. And that's all you know about iU
A. Yes, sir.
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page 25}

DIRECT EXAMINATlON.

By Mr. Rixey:
.
Q. Isaac~ where is your place of business Y
A. 114 Back River Road.
Q. And you say that's about how far away from the plaintiff's home?
A. About 500 yards.
Q. Was she a regular customer of yours Y
A. Yes, sir.
Q. Did she buy these bottles from yon Y
A. Her son bought them.
Q. And you knew the son, didn '1: you Y
. A. I seen him every day. He. comes and buy every day.
Q. It wasn't this woman?
A. Her son.
Q. At what time did he buy it 'I
A. I think it was in the afternoon, late in the afternoon.
Q. About what time Y
A. I couldn't say what time. It was late. I dou 't know
whether it was four, five, or sL'{ o'clock.
Q. You don't know the date either?
A. I know it was in Ap_ril. I don't know exactly.
Q. You don't knQw the time Y
·
A. No, sir.
Q. You can't give us any more approximate. idea of the
time than four or five.or six o'clock?
page 26 } A. I'm pretty sure pretty close around late in
the afternoon; late in the afternoon just before
closing time, between 6 :00 and 6:30 and 7 :00 o'clock.
Q. Did.the son buy anything else except these. two bottles?
A. I think he bought those and· I don't know whether he
bought potato chips.
·
Q. Did he buy anything else Y
A. I don't know that.
Q. Do you know that he.actually bought these bottlesf
A. I know he bought two bottles of Pepsi-Cola.
Q. How do you remember that but don't remember anything else'/
A. How come about what?
Q. How you remember lie bought two .bottles of Pepsi~L

.

.

...

·: A.. My wife works in the store with me. I was serving
people and -she was taking care of the other part.
Q. And he took them out and were not opened in t.he store Y
A. No, sir.
.
..
.

,
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Q. What became of them after they left the store, vou don't
know anything about 'I
.
A. No, sir.
.
Q. Did you see anything in the bottle wh~n they left the
storef
· ··
A. I didn't examine them. He said, "Buz, give me two
Pepsi'' and I give them to him and he. put· them
·
page 27 } in the bag and he left.
Q. What became of them, you don't know'/
A. I don't lmow.
Q. Now, you have, in answer to Mr. Go·rdon's statement,
I understood you to testify that when you turned the bottles
over !o this young man that the caps were on tight. Did you
cxamme thaU
A. I mean, generally, they come in a case. You just pick
·
them up. You don't examine the caps.
· ·
Q. I didn't think you did either.
A. You don't expect that. .
Q. You didn't examine them, did you 'I
A. No, sir..
Q. So whether the caps were on tight or not, you don't
know'/
.
A. I don't know. I don't know that, no.
Q. An· you kno,v he asked yoU: for two bottles of BepsiCola and you picked up two and gave him .these two.
A. Just like I would to aµybody else, yes, sir.
Q•. How long had those bottles been in your place of busi·
ness? Up to the time you gave them to this boy.
A. I don't know.
·
Q. Well, about. , I understood a week or two weeks Y
A. Approximately. Don't stay there much more than a
week.
page 28 ~ Q. So you think they had been in your place
about a week'/
· A. Approximately.
Q. And where did you keep them 'I
A. Right behind the Pepsi-Cola box.
Q. That was out in the main part of the store?
A. Right in the main store.
Q. In the main storeroom 'I
A. Mahi store. No storeroom.
Q. And they were piled·there beside the boxes?
A. Behind the box.
Q. And that is where they had stayed, it had stayecl about
a week'/
A. I should say about a week; everytime be comes.
w

•
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ADDIE LEE l\IcCULLERS,
called as a witness by the plaintiff, in her own behalf, being
duly sworn, testifiecl as follows:
DIRECT EXAMINATION.
By Mr• .Gordon:
.
Q. Addie, this is a caRe in which you have brought suit
against Isaac Johnson and the Pepsi-Cola BottJing Company,
Incorporated of Norfolk. I like for you to state to the court
so that his IJonor, the Judge, and these gentlemen of the jury
can hear what vou have to sav about this suit.
A. After I ·came from work· on April 22, that night around
about at night, just about 20 minutes to seven I sent my little
boy to l\fr.•Johnson's store to get me two bottles
page 29 ~ of soda and a BC an~l soon as my boy brought it
back, I told him to brmg me the can opener out of
the kitchen. and he asked me, ''You going to give me some?"
"You can't have any of thi!!l." He ~my, "Why noU" I say,
"You can't have none of this. You I1ave too get to the store
nnd get some.'' He went out and I drank the soda anil I
thought it was ice in the bottle and the ice was so long melting so I hold it up to the ligl1t and nfter I hold it up to the
light I saw a mouse tl1ere. I thought it might be poison so I
runed out to the doctor.
Q. Addie, when you came home that evening, you say yom~
son purchased two bottles of Pepsi-Cola for you from whom!
Whom did you say he purchased it from Y
A. M1·. Johnson's store.
Q. Isaac Johnson 1
A. Yes, sir.
·
Q. When he purcl1ased those bottles and they came to you
with tbe tops on there?
A. Yes~ sir, very tight.
Q. ,vho opened the bottle?
A. I opened the bottle, myself.
Q. Who gave you the can opener!
A. My little boy.
Q. Who was there in the hom:;e at the time your son came
into tbe ho~se with the two Pepsi-Colas in his hands 7
.
A. :My sister and my niece and this Cleo.
page 30
O. Now, they were all in your l1ouse 1
·
A. That's right.
Q. Is it a small house you live in 1
A. It's a four room cottage.
Q. Now, who removed· the top from the bottle of the PepsiCola?

t
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A. I opened it myself.
Q. And who did you say was present Y
A. My niece and my sister and Cleo and my little boy saw
me when I opened it too, because he wanted some.
· Q. Your little boy brought you the can opener and he saw
you open iU .
A. Yes, sir.
Q. Is this the bottle of Pepsi-Cola that Percy purchased
and brought to you Y
.
A. That's the same bottle.
Q. ,vas the cap secured to the top of it at the time it was
handed to you Y
A. Real tight.
Q. Did you take some force to remove it or did it come off
·
,
easily?
A. I took it; the can opener, kept pulling tight like I always do and until ·it came off.
Q. And when you got it off, how much of it did you drink
before vou knew there was a mouse in it Y
.
page 31 ~ A. I drank it down to about right along here (indicating) before I found a mouse.
Mr. Rixey: That's about an inch above where it is now.
A. Yes, sir.
Q. Is that the mouse that was in it at the time you drank
iU
.
A. Yes, sir.
Q. Addie, are you scared of mice Y
A. I really is.
Q. Have you ever had one in your hand?
A. Never have.
Q. Now, you say you drank the Pepsi-Cola and you thought
that the object you saw all the time was ice?
·:
A. That's right.
.
Q. Had y~m ever found ice in the bottle before?
A. Yes, sir.
l\fr. Rixey: That the object she saw was ice.

1.fr. Gordon: She thought it was floating.

Mr. Rixey: She saw the object.
A. I thought it was ice and I hold it to the light and I saw
it was a mouse when I hold it to the light.
Q. Before this time, had you drank a lot of Pepsi-Cola Y

io

.

.
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A. I had.
Q. Will you smell that and see if it smells like that Y
.
Pi... ~o.
,
page 32} Q. Was that the same odorY .
A. After I found it, it had a funny smell after
I found out I drank off a mouse.
Q. Do you know why you were !]Dahle to detect the differ·
ence of that and the normal Pepsi-Coln 7
A. I haven't got any taste at times, I know that.
Q. All right. Immediately after that tl1at ·you found the
mouse was in there, did you tell anybody Y
A. I show it to the family, people that was in the house
and that was all.
Q. Who was the first one that got thereY .
A. My sister. She's looking nt it.
Q. Where_ was she when you took the top off itf
A. She was walking through tl1e dining room from the
kitchen to the front 1'.00m.
· Q.. And you called her first?
. A. Yes.
.
Q. And what did you tell her when you found out wl1at was
in itY
A. I told her something was in the bottle of soda. This
is no ice; holding it up to the light and I found out it was a
mouse.
Q. What did you do?
.
A. I rushed out to the doctor and I thougl1t the rat got mo
some poison and I went to the doctor. · ·
page 33 } Q. What dot'tor did you go tof
A. Doctor Davis.
Q. Did you go to his office T
A. Yes, sir.
·Q. And how 'many blocks would you say llis office was from
your houseY
A. About five or six blocks.
Q. You walked· there 'l
A. Yes.
Q. And did h~ treat you Y
A. Yes, sir.
Q. What did you tell llim was wrong?
A. I told him I drank out of the bottle of soda and a mouse
was in there and I thought I might have p:ot some poison and
·
I was sick then and had an upset stomach.
Q. Right then T
A. Yes, sir.
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Q. Any other outward emotion of-signs of being sickf
A. I was all right until I drank that soda.
•.
Q. Did you vomit after you drank the soda?
A. Yes, sir.
,
·
Q. Did you vomit before vou went to the doctorf
A. I vomited before, before I went to the doctor but afterI left his office I got real sick.
Q. And when was it tlmt you brought the bottle to my office?
page 34 } A. I came to your office the same night after I
.
. .
left the doctor's office.
Q. You brought the bottle to my office that same nig·ht?
A. Yes, sir.
.
Q. Now, what did the doctor prescribe, Addie?
A.· He told me the best thing for me to do that night was
to take a big dose of salt and he write a prescription for
medicine the next morning."
.
Q. Did you take that dose of salts?
A. Yes, sir.
.
Q. Addie., will you tell the court approximately w]1at your
weight was on April 22, 1947¥
·
.
A. :My weight was 210 pounds.
Q. Have yolJ. weighed yourself recently?
A. Yes, sir, I Jost 29 pounds. I weigh 181 now.
Q. After you went home that evening, when did you next
see Isaac Johnson Y
_
A. I saw him the next morning as soon as he opened up.
Q. And what was your t'Onversation with Isaac?
A. I just told him what had happened, told Buzzy what
I.lad happened.
Q. What did he say?
A. He told me I best report it to the company.
Q. He said the best he could do was report it to the company?
.
page 35 } A. Yes, sir.
Q. Did he say he had anything to do with it Y
A. No, he said he didn't have· anything to do with it.
Q. Then what did you do?
A. Then I went on back home and got in bed.
Q. How long were you bedridden 1
A. I was bedridden four weeks.
Q. And did ·you have a doctor call on you during your illness 'I
A. Yes, sir.
Q. Who was he 'l
A. Doctor Davis.
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Q.
A.
Q.
A.
Q.
A.
Q.

A.
Q.
A.
Q.
,on_gY

Do you recall whether he prescribed anything'!
H~ say upset stomach.·,
Did he give you any medicine Y
Yes, sir, he virite prescriptions for medicine.
Gave you. prescriptions t
.
Yes, sir. ·
·
At that .time, Addie, where were you employed t
Chesapeake· Crab Company.
Approximately what was your salary!
Around then I was making $25.00 a week.
And you were out of employment at that time for 110w .

A. Four weeks.
Q. And how long were you confined, you say, to
your bed'l ·
A. I was real sick two weeks,-as sick as I could be in bed
and. then I got myself fo go t~ walk around in the room to
get my strength back.
Q. Do you have anyone to support you V
· A. No, I support myself.
Q. Do you have any children 'l
A. I have one.
Q. How old is he f
A. He is 16 now.
Q. How old was he then 'I
A. He was 15 then.
Q. During the time you were ill, who supported him 'l
page 36

~

Mr. Rixey: I object to that, if your Honor please.
Court: 1 Object to what.
Mr. Rixey: About what she has to support. That has
nothing to do with this case.
Court: I think she's got a right to show where she worked
and what she earned. You've shown that but the-others, the
objection is well taken. I sustain the objection. · (To the
jury) You gentlemen will disregard that.
Q. Then you Ray you were out of employment up until ap. proximately when!
A. I went back to work on the 26th of Mav. I was able to
go back to work then, yes~ sir.
•
page 37 ~ Q. Now, did you feel as though you were well,
when you went baek to work Y
A. No, I didn't.
Q. Why did you go back to work so soon Y
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A. I thougbt I just go on and try to make a little money
because I needed it.
Q. What did you need the money fod
A. I neededMr. Rixey: I object to tllat, if your Honor please.
Court : Overrule the objection.
Q. What did you need thl' money?
A. I needed to help m~·self along.
Q. Have any dependents~

Mr. Rixey: I object to that.
Court: Sustain that objection.

Q. Now, you went hack to work, you say, on 1\fay 26, 1947'
A. Yes, sir.
·
.
Q. You weren't well ?
A. No, I wasn't exactly well.
Q. After you gone back, what has been your general condition, as far as employment was concerned?
A. Losing appetite. Some· time don't have appetite for
anything.
Q. How about your food?
Mr. Rixey: Just a minute. If your Honor
please, I submit, if your Honor please, that this is
not pertinent evidence. Her doctor has testified.
He says that he discharged her as cured on May 10. Now,
this is his testimony, J1er own personal physician and he says
that he cannot say that any condition that she had subsequent
to May 10 had any relation to this occurrence and under that
basis, I don't think it is proper evidence.
Court: Overrule the objection.
.
Mr. Rixey: I note an exception.
page 38

~

Q. Will you please state to the court when you went back
to work what was your feeling and your personal condition?
A. I didn't feel like I felt before.
·
Q. Has there been anv difference1
A. I felt a little different and I couldn't work the same
as I had been working.
Q. You get paid by piece work 1
A. Yes, sir.
Q. Then you get paid for the amount you produce, the
amount of work you do f
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A. Yes, sir.
Q. Has your salary_, in comparison, averaged as much since
this illness Y
A. No, it haven't.
.
Q. Have you missed work since then 1 ·
A. I missed a week since then.
page 39 ~ Q. Has it been-do you know what ·caused that,
why you missed it?
A. I was sick and had a weak feeling and I went to Doctor
Davis that week and he write prescriptions to that medicine.
Mr. Rixey: May it be understood that I am objecting to
that testimony t
Court: Let me say this. I think this witness l1as got a
right to testify to her condition after the doctor discharged
her. I understood the doctor to say that 110 discharged her on
May 10 as being cured of the acute condition. That was my
understanding of what· he said. He also testified tbat tbe
time he treated her subsequent to that, I1e couldn't Fay
whether that condition for whirh he treated her was a result
of this occurrence on April 22 or not. Counsel made a motion
at that time to strike his evidence witll regard to subsequent
treatment whic]1 I overruled. I think, in view of the doctor's
· testimony, that I oug11t to lmve probably made a different
ruling and I'll instruct the jury to disregard the testimony
of his treatments after l1e discharged her for the reason he
testified that 110 didn't know whether the illness which she
complained of was a result of this occurrence from April 22
or not but you gentlemen have a right to consider this
woman's testimony as to her condition after that.
Q. Will you please state to the court what is your condi-

tion nowY
A. My cc;mdition now 1#
Q. In comparison to what your condition was
on· or before this incident occurred on the 22nd day of April,
1947. Tell the court just what is the difference in your condition today and what it was then Y
A. Well, my condition, what it was then up until the time
I drank tl1e soda, up until now, I was well, pretty good health
hefore I drank this soda and after I drank it I have not been
in good health like I should. The work I used to do before,
before I drank the soda, I really can't do it now.
Q. In what way does it show up nowt
A. I just feel weak lots of times.
page 40

~
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Q. Are there any pains or illness in your stomach or any
soreness!
A. Some times I feel sick about my stomach.
·Q. You dof
A. Yes, sir.
Q: Have you taken anything or any medicine for thaU
A. I just stopped taking the doctor's medicine. I just
didn't take no other kind of medicine. Tried to gain it back ·
the best I could.
·
Q. You weigh how much, do vou sav, now!
A. I weighs 181 now.
•
•
Q. And how much did you weigh on or before April 22 '1
A. 210.
Q. Do you know what caused you to lose ,that
page 41 } weighU
A. I guess by being sick off and on. ·
·
Q. You nervous f
• A. My nerves is very bad.
Q. Do you have any vomiting spells since this time~
A. Well, I have right many regular after that. After I
drink the soda I was just before real sick, vomiting in spells
for about four weeks. Then I wasn't altogether r~ght when I
went back to work.
Q. Do you eat regular now?
A. Yes, I eat regular but I can't eat much.
Q. Do you have normal taste in your mouth that you had
before?
A. At times, everything tastes pretty good. At times, it
don't. At times, nothing tastes exactly right.
Q. Do you know what caused thaU
A. I believe the soda was the cause of it.
:?\Ir. Rixey: I move to strike that out, if your Honor please.
If your Honor please, I again renew and would like to strike
all this evidence. I think ordinarily where a personCourt: Let's send the jury out.
The jury was sent to another room.
Mr. Rixey: This is not a case, if your Honor please, in
which there is some complicated obscure disease from which
·
this lady is formerly suffering or some complicated
page 42 } injury from which she is suffering. She took some
foreign substance, she claims, into her stomach and
vomited. The doctor says that he treated her for four times
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and treated her for gastritis. That's what she had. He's
very positive about that. He says that after seeing her four
times, twice at her home and twice at his office, the last time
on April-May 10 which is ten days plus eight days, 18 days
after the occurrence, he discharged her as cured. Now, it's
my recollection that his testimony, if your Honor please, was
that be said cured. He said it several times and then once
oi· twice he ·said· cured of her acute situation. I think he
reiterated, a ·number of times, that she was entirely curecl
so far as he could determine. That is a professional medical
man w]10 's testifying, a family physician, the physician for
the plaintiff. · He has testified to that particular situation aml
he savs that be treated her after that time for her condition
of th~ stomach but he could not say that this condition that
she suffered after May 10 was caused by this occurrence. If
your Honor p!ease, your Honor is familiar with the rule that
the burden of proof is on the plaintiff.
Court: I've heard of that.
Mr. Rixey: And if the doctor himself cannot say and he
. is the medical man, he can say what the condition was thiH
woman was suffering from or she did suffer from after May
10; he can't say that it was caused by this accident. He can't
say that it was. I don't sec how a plain layman
page 43 ~ can testify to it and that's what she has been testifying to all this time.
Mr. Gordon: Suppose the woman never went to see a doctor 'I She can tell whether sl1e was sick or not.
Court: I understand the law as being I might break my
arm, go to a doctor. The doctor might discharge me on May
10 as being fully cured and I might have a pain in that arm
for six months or 12 months. You contend that I can't testify
to that?
Mr. Rixey: I say this, if your Honor please.
Court: Let me ask you.
Mr. Rixey: I say if the doctor savs that, I cannot testify
that the pain has resulted from this accident. I say you
can't testify.
Court: You and I differ on that. I think this plaintiff has
g-ot a right to testify as to her condition. In addition to that,
. this doctor might get on the stand and prove absolutely adverse to this woman. Do you mean to say that the fact that
he does. her case fal1s Y
'
Mr. Rixey: I don't think that is the situation. .He hasn't
proven adverse. I think if he gets on the stand and prejures
himself and says yes-
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Court: Even if he didn't perjure himself, if I put a witness
on the stand and the witness proves to be adverse to me, that
doesn't mean that I can't continue on with mv case.
page 44 ~ l\lr. Rixey: Judge, I think, it seems to me, WC
lose sight of this situation in the case. .
.
Court: Let me say this. Now, I think the last answer
that the woman made was "I believe". "I believe it wns
the cause." I think that's improper. However, I don't know·
nny reason why this plaintiff can't testify as to what her
condition was since this happened.
;Mr. Rixey: I think she has a perfect right to testify what
her condition is provided it's relevant cviclcn~e but the relevancy of the evidence along that line, goes to the question
of whether or not her present condition resulted from this
accident and I don't see how a layman can. testify to tliat when
the doctor says he doesn't know and he can't testify.
Court: I've seen a lot of people I thought told their condition better than some doctors, some goocl doctors. I think
most doctors, whether I got a pain in my ba~k or not, is something that I can tell more about than they can.
Mr. Rixey: Very true, sir, but aR to whether or not that
pain in your back results from the fact of your looking at a
movie-picture last night, I don't think you arc in a position
to say. I don't think a layman is a doctor. I can say the
pain wasn't there until I went into the picture show and the
seat broke and threw me on the floor and I have had it since
then.
Court: You want me to strike her evidence. This
page 45 } plaintiff hasn't finished her case. I think the last
question is all right. I don't think the answer was
responsive.
Mr. Rixey: I don't want to prolong my objection here indefinitely. Let me make this observation. Suppose this woman
shoulcl come in with a proposition that she has, we'll say,
cancer. Do you think then that she would be entitled to
tell the jury about her cancer when the doctor said, "I can't
say that cancer results from this accident''. The burden of
of proof is on the plaintiff. Let us say now she is permitted
to say she has cancer in the stomach. She has a rig;ht to
tell her story, yes, but the pertinence of her telling of the
story is only if it resulted from this accident. That's the suit
in which we are trying and if a doctor who is an expert on
those matters, if a doctor says, "I can't say that the ~ancer resulted from this accident" then it seems to me it wouldn't
be pertinent evidence.
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Court: At the conclusion of her case, that part of it might
fail for lack of proof but this woman can get on the stand and
say she's got cancer. ]J would be up to her to shO\v that it
resulted from this occurrence.
Mr. Rixey: My other thought was that it was not proper
evidence unless properly connected up.
Court: You and I don't agree on my stopping her from
·1estifying on her condition right in the middle of the case.
Mr. Rixey: I would like to note an exception.
page 46 }

The jury was recalled into the courtroom.

Judge: Gentlemen, on the last question that was asked this
witness, the question, in the court's opinion, was proper but
the answer was not proper because the witness said she believed this condition was, that she was suffering from, · a
result of this occurrence. Now, we haven't reached the stage
for instructions in this case and the plaintiff hasn't concluded
the case but I think I can, with propriety say now tllat in
order for the plaintiff to. recover, she's got to show negligence
in the first instance on the part of the defendants and then
she's got to show that she suffered some damage as a result
of the negligence on the part of the defendants, that she
suffered some injurie.s. If she has some injury that's in no
wise connected with the ne~ligence that she charges to these
defendants, or to either of them, then, of course they wouldn't
be responsibfo for that. ,vhen the time comes for you to consider this case, you bear that in mind and the instructions,
written instructions will probably cover that phase but as the
case goes along you might bear that in mind, that certain
testimony that's proper to come in, if it's connected up to
show that the condition she complains about is the result of
this negligence that she charges to the defendants.
DIRECT EXAMINATION.
By Mr. Gordon (Continuing): .
Q. Addie, will you state to the court whether or not you
·
·
know that the conditions, which you have compage 47 } plained of, started on April 22, 1947 7
,
.A. Yes, it started on April 22.. ·
Q. Now, Addie, approximately how much were you making
with the Cra_b plant or crab factory pri~r to April 227
Pou rt: She testified to that once. She said she was making $25.00 a week.
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Q. And have you had to pay any medical expenses in this
casei
·
A. Down to the drug store, down there.
Q. The drug store and the doctor 7
A. Yes, sir.

CROSS EXA.lvIINATION.
By Mr. Rixey:
Q. No,v, Addie, you got back from work at the Chesapeake
Crab Company on April 22. That was the day you drank
the Pepsi-Cola 7
·
A. Yes, sir.
Q. ·What time 7
A. I went back to work of May 26.
.
.
Q. You got back from work at the Chesapeake Crab Company's plant on April 22nd Y
A. That's right.
Q. ,vhich was the day you found this mouse 7
A. That's correct.
Q. At what time?
A. The time that I found the mouse was around-

page 48}

Court: What time did you get home from work7

A. About five in the afternoon.
Q. Around five in the afternoon 11

A. Yes, sir.
Q. And did yon send your son out for tl1e Pepsi-Cola out
therei
A. Yes, sir.
Q. Right away?
A. Yes, sir.
,
.. ·
Q. How long did it take him to go down there? .
A. ·when I sent my boy out for the Pepsi-Cola, it wasn't,
time I got from the work, it was around some minutes to
seven.
Q. I asked you if you sent your boy right then. You said
yes.

A. I didn't send him..
Q. You got back from work about five o'clock?

A. Yes, sir. .
Q. And you didn't send for tbe Pepsi-Cola until latert
A. Yes, sir.
Q. And what time did you.send for iti
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A • .A,bout a quarter to seven.
Q. Why do you say a quarter to seven 'I

A. Because it was that time in the afternoon when I sent
him for the soda.
·Q. How do you fix that time'I Why do you repage 49 ~ member that was the time? •
,
A. I imagine it was around that time. I think it
was around that time.
· Q. Couldn't have been sooner, after you got back; say half
past five 'I
.
·
A. I know I didn't send out to the store before I got home.
Q. Did not'I
.
A. No, sir, not at the time I got from 'York.
Q. You got home at five o'clock.
A. Yes, sir.
.
Q. Did you send at ha_lf past five'/ Could it have been that
early'I
A. No, sir.
Q. You think about a quarter to seven 1
A. Yes, sir.
Q. Now, how does that figure in reference to the time that
you ate your dinner! What time did you cat your dinner
or your supper 'I
A. I ate around two o'clock that day.
(il. Did you have any supper 'I
A. Yes, .sir, I liad a light supper.
Q. When did you have your supper'/
A. I had my supper around 5 :30.
Q. So you had finished supper then nt the time you sent
your boy for these bottles, is that righU
page 50 ~ A. Yes, sir.
Q. As a matter of fact, haven't yon previously
told various parties in this matter that you were washing
down your supper with this Pepsi-Coln at the time you found
the mouse?
A. No, I wasn't. ·
Q~ Isn't that soY
A. I had been to supper.
Q. Now you say your son bought some Pcpsi-Co1as'I
A. Yes, sir.
Q. How many did you tell him to buy 'I
A. I tell him to bring me two.
Q. Did he get any potato chips 'I
A. No, he didn't.
Q. Did he get anything else but Pepsi-Colas 'I
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A. He brought me a BC.
Q. BC Headache Tablets 'l

A. Yes,,sir.
Q. Did you have a headache that night 1
A. I had a slight headacl1e before I drink the soda. That's
why I couldn't tell the taste of the soda.
Q. You had a headaelw hefo1·e you drank the soda?
A. I had a slight headache.
Q. Did you take the BC before you drank the soda T
A. That's right, why I couldn't tell the taste was so funny.
Q. You drank the BC before you started on the
page 51 ~ Pepsi-Cola 'l
A. That's right.
Q. How long after you drank the BC did you drink the
Pepsi-Cola 'l
A. I drink the Pepsi-Cola right behind it.
·
Q. How many of the bottles did you drink 'l ·
A. I only drink one. Left other one for my niece:
Q. Was your niece there in the house 7
A. Yes, sir, she was right in my house.
Q. Did she open lier bottle Y
A. She opened it but she clidn 't open it right then.
Q. Now, I believe you say your son ask~d you for some of
the Pep~i-Cola 'l
A. Yes, sir, be did.
Q. You wouldn't give him any'l
A. I didn't give him any.
Q. You give one to your niece Y
A. Yes, sir.
Q. ·why did you give one to her rather than to your son?
A. He was going to the street and I told him to get him one
while he was going back to the street.
Q. I believe you said, my recollection of your testimony
was that you saw something in the bottle and you :first thought
it was ice'l
page 52 ~ A. I thought it was ice. After I drink two swallows, I hear something moving. I thought it was
ice.
Q. \Vhat sort of movement did it make?
A. The same if you shake a soda and ice would be in it.
Q. The mouse was shaking up and down?
A. Every time I moved, it kept shaking.
Q. You think the mouse was alive and jumping up and
down'l
A. No, sir, it wasn't alive.
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Q. ·what was the movement in iU You mean when you
·
shake the bottle?
· .A. I shake it the whole time I was drinking, I was shaking
it.
Q. You had seen something in there when you opened iU
A. I didn't seen nothing in there until I drank two swallows.
Q. Then you saw something in it? ·
A. Something kept shaking, same as ice and I thought it
was ·ice.
Q. Who did the shaking?
A. I shook the soda with my hand.
Q. Bottle shook it up like that?
A. Yes, sir, I did the whole time I was drinking.
Q. Look to see what it was? .
A. Never noticed it. I thought it was ice.
Q. You did notice something. You thought it
page 53 ~ was ice? .
A. Yes, sir.
Q. How many swallows did you take of it after you saw
this something that you thought was ice?
A. I had drank it down to what you see it now about before I hold it up to the light.
Q. I understood· you to say a little while ago, when you
got through with the whole thing that it was about an inch
above the level of it now.
A. Yes, sir.
Q. Stood about an inch Y
A. Yes, sir.
Q. What became of that inch Y
A. I guess it's in that thing over there.
Q. So when you got through drinking all that you did drink,
the level of this liquid stood up about an inch above where
H~oowY
·
A. Yes.
Q. Is that correct 7
A. Yes, sir.
Q. As I understood, if I misinterpret your testimony, please
tell me. I understood that you opened the bottle and you
took two swallows and then you saw somethinA" in it and you
shook it up like that to see what it was and yon thought
it was ice?
A. Ice, yes, sir.
Q. How much more did you drink after thatf
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A. I drank it until I got down as low as I told
you.
.
Q. All right, four or five more swallows 7 How many?
A. I drank lots more swallows.
Q·. And every time you would take a swallow, I suppose
you would hold it up again and shake it some more and see
what was again in there, wouldn't you?
A. I kept shaking it up and drinking. I dicln 't have any
idea nothing like that was in there.
Q. You could see iU
A. After I hold it up in the light I sa'w it.
Q. Did you ever see ice in a bottle?
A. Yes, sir.
Q. When did you see?
A. I have bought many bottles of Pepsi-Cola has ice.
Q. Where did you buy that? ·
A. In Miller's Beer Garden. ·
.
Q. What sort of iceY
A. Soda.
Q. Whose beer garden Y
A. Miller's.
Q. As soon as you found the mouse in the bottle, you rushed
·
to the doctor Y
A. Yes, sir..
Q. How long did it take you to leave the house after you
saw the mouse?
page 55 } A. Didn't take me no time because I was ex.
.
cited.
Q. Did you get your hat?
A. Yes, I got my hat.
Q. Did you have your hat on?
A. I got my hat, throwed my coat around me.
Q. Did it take you-how many minutes did it take you to·
get away?
·
A. Didn't take me no time. Didn't take me five ·minutes
to get out.
Q. Rushed right on over to the doctor?
A. Yes, sir. ·
.
Q. What time did you see the doctor?
A. Well, the doctor had some patients and as soon as he
could he got to me. I told him what it was all about.
Q. How long did you stay there Y
A. I rushed rig-ht on out. Dmdng that same night, I werit
by my lawyer's office.
Q. Where did you go from your doctor's office? Trace
your course.
page 54 }
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A. I went straight to the lawyer's office.
Q. What time did you see your lnwyerY
A. I saw my lawyer around about nine o'clock that night.
Q. And you gave him the bottle!
A. Yes, sir, I did.
Q. Turned the bottle over to him 7
page 56 ~ A. Yes, sir.
· Q. And he lias had the bottle ever since, he had
or had you. had it part of the time i
A. The next morning my lawyer came up to the house to
see me with it.
Q. You left your bottle at your lawyer's office that night r
A. Yes, sir.
Mr. Rixey: Mr. Gordon, please don't keep bowing your head
to her, if you don't mind. I know you 're doing it unconsciously but I would appreciate it if you don't do it. I don't
mean yon are d~ing it consciously at all.
Q. So you took your bottle to the lawyer's office about nine
o'cloekY
A. Yes, sir.
Q. And you left the bottle with him, is that right Y
A. Yes, sir, and I told him to come at my house the next
morning early and so he did.
Q. Why did he tell you to tell him to come to your house¥
A. I felt right sick that night.
Q. How was he going to .help you if you were sick1 How
was he going to help you materially in the morning?
A. So I wanted to talk with him.
Q. How was he going to help you by coming to your house
·
early in the morning!
page 57 ~ A. Because I figured I could talk with him about
·
the soda the next morning.
Q. You could talk with himY
·
A. Yes, sir.
Q. Hadn't you talked with him the night before 7
A. I was real sick and I wanted to get home.· I didn't know
whether I was going to live or not.
Q. In other words, you left the bottle with your lawyer at
the lawyer's office on April 227
A. Yes, sir.
Q. With the understanding that the lawyer was to come by
to see you early next morning?
A. Yes, sir.
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Q. Did he cqme by to see you early next morningf
A. Yes, sir:
Q. w·hat time did he get there1
A. Around a little after eight.
Q. Why did he come so early?
A. I told him to come early in the next morning.
Q. You heard Johnson say, didn't you, that you brought
the bottle in there to him about 7 :30 o'clock the next morning
at the time you were there when he opened up?
A. I know I taken it there hut I thought it was around about
a little after eight that morning.
Q. Well, you did take it into Johnson first thing
.
page 58 ~ that morning, <lidn 't you f
A. Yes, sir.
Q. You were there on the doorstep when the door was
opened. sbowing it to Johnson?
A. Yes, sir, I thought it was a little after eight.
Q. What did you do then, after you sl1owcd him the bottle Y
. A. I gave it back to my lawyer.
Q. ,vent to your lawyer's office after showing it to John.
son, went back to the lawyer's office Y
A. Yes, sir.
Q. What time did you get to the lawyer's office that morning?
A. I went on back there and I got around there 10 :00
o~~

Q. ,vell, what did you do from 7 :30 or eight o'clock in

the morning wlien you were at Johnson's store until you got
to the lawyer's office at 10:00 o'clocld ,vhat were you doing
during that time?
A. I was at home.
Q. Went home?
A. Yes, sir.
Q. So you didn't go to the lawyer's office · directly from
Johnson's store? You went back home, is that correct?
A. That's right.
.
Q. Now, as a matter of fact, Addie, didn't you go to work
that morning?
page 59 ~ A. No, indeed. You can call up the lady I worked
for.
Q. Didn't yon go to work and worked up to 12 :00 o'clock?
A. No indeed. I h11ve a bill in my papers, from the lady.
Q. What lady?
A. Walker. Her phone number is 3621. I di<ln 't work after
April 22 until May.
0

.
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Q. What is her name 7
A. :Mrs. Walker. I think it is Walton. I have her handwriting that shows me the time that I was stopped work on
the 22nd until the 26th.
·
Q. Let me see it please? ,Vhat is her number please?
. A. 3621. No, sick as I was, I couldn't work until that mornmg.
,
Q. You weren't sufficiently sick that you couldn't go to
your lawyer's office at 10 :00 o'clock, were you 7
A. I got a taxi.
Q. How long did you stay at the lawyer's office?
A. I didn't stay there very long.
Q. What did you do there?
A. I just told him that I wanted him to attend to some business for me.
Q. So that if the pharmacist says that in his judgment Mr.
Gordon brought the bottle to liis place of hqsiness on around
9 :15, you think he's mistaken 7
· page 60 ~ A. Doctor Davis?
Q. Doctor Crandol, he has testified that according to his best recollection Mr. Gordon brought the bottle
there for him to see and take the mouse out at about 9 :15
in that morning. You don't think that's right? That couldn't
be righU
A. That would be right. I could have_ went there a little
earlier than what I thought it was.
Q. You think you did go earlier?
·
A. I didn't look directly at the -clock.
Q. What time did' you 'think now that you did go there?
A. It could have been around ·nine o'clock, a quarter past
nine, yes, sir. .
Q. Around nine 7
A. Yes, sir.
Q. Then what did you do from nine o'clock on the rest of
that day?
A. I went back home. I got in bed. I'm sm-e I was in bed
I got an attack. I lay on my back.
Q. How long did you stay in bed?
A. I stayed in bed over two weeks, right in bed.
.
Q. How: long is it from April 22 to April 29? That's seven
days?
A. At>ril 22 to April 297 ·
Q. That's seven days, isn't itf
· A. Yes, sir.

..

~-
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Q. Doctor Davis says that you called at his office
for treatment on April 29. Is he right about that

or wrong?
A. '\Veil, it's all on that paper I gave you.
Q. You say you were in bed two weeks now 7
A. That's right.
Q. Did you get out of bed and go to the doctor's office on
Ap1·il 29, like he said you did j
A. I got an attack.
Q. You weren't in bed that day, were you 1
A. No, I got out and got a taxi.
Q. Now, where were you when your son brought these two
bottles of Pepsi-Cola to you 1
A. I was sitting in the dining room.
Q. And you had your supped
A. Yes, sir.
Q. And how long was it before you opened one of the
bottles'/
A. I opened it right away, just as soon as he brought in
the can opener.
Q. Where did lie get the can opener 'l
A. He got it out of the kitchen.
Q. He first put tl1e bottle down and you told him to get
·
the can opener 1
A. I told him to put one down and put the other one on the
kitchen table for my niece.
Q. And you opened the bottle 'l
page 62 } · A. Yes, sir.
,
Q . ."Was anybody present when you open~d it 'l
A. :M:y boy was looking right at me.
Q. And lie asked you for a drink 'l
A. And I wouldn't give it to him. My sister, she was in
the house at that time.
Q. Was she in the room 1
A. SI10 was coming through there where I was.
Q. Was she in the room when you opened the bottle 'l
A. She was looking right at me.
Q. Was she in the room when you opened the bottle·i
A. Yes, sir.
Q. What's her name7
A. Ruth Peachy.
Q. And she is your piece?
A. She is my sister.
Q. Was she the one that you were going to give the other
bottle to?

.
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A. No, the other bottle to my niece.
Q. Did Ruth Peachy want some of the Pepsi-Cola Y
A. No, she said she didn't want any.
Q. How long was it from the time that you took the cap
off the bottle to the time that you discovered the mouse in
there?
page 63 ~ A. W el~ I opened-·
Q. Was it a matter of an hour7
A. No, it didn't take me about 15 minutes to drink the
soda down like that.
Q. So from the time that you opened the bottle to the time
that you discovered the mouse, was about 15 minutes Y
A. That's right.
Q. During that·15 minutes from the time that you opened·
the bottle to the time that you discovered the mouse, where
was the bottle during that time 1 Did you set it on the floor!
A. No, indeed. Set it on the table.
Q. And about 15 minutes it set on the table opened 'I
A. That's right, while I was drinking.
Q. Sat on the table opened?
A. Yes, sir.
·
Q. Any mice in your hmise 7
A. No.
Q. No mice at all 7
A. No, indeed.
Q. How long have you lived there Y
A. My sister lived there. She lived there.
Q. I'm not talking about your sister. How long did you
live there?
A. I live there around two years.
Q. And all during that time did you ever see a
page 64 ~ mouse in the house 'l
A. No, I didn't.
Q. Never saw a mouse in the house?
r
A. No, I didn't.
Q. Two years you lived there 'l
A. That's right.
·
Q. Now, you have given me two papers here. One is the
bill of Doctor Davis for $14.00, which doctor has already testified. The other paper you have given me here on the stationery R. W. Hutchins & Son, 3 Commerce Street, Norfolk,
Virginia and there is some writing on there. It's not signed.
Who wrote thaU
A. That's just a paper that she write the time 011, that I
lost from work.
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A. Yes, sir.
Q. Who•wrote that?
A. Mrs. Vval ton.
Q. And you think we can get her at telephone 3621 ¥
RUTH CARRION,
'
called as a witness by tht> plaintiff, being duly swom, testified
as follows:
DIRECT EXAMINATION.
By Mr. Gordon :
Q. Will you please state vour name¥
A. Ruth Carrion.
•
Q. How old are you 'I
A. I'm 40.
page 65 } Q. And where clo you liveT
A. 222 Back Rivt>r Road.
Q. Are you related to the plaintiff in this matter, Addie
Lee l\foCullers 'I
A. My sister.
Q. ·where do you live 1
A. 222 Back River Road.
Q. Is that in the a l'Ca of Isaac ,Johnson's store 7
A. Yes., sir.
Q. You work?
A. I do.
Q. Where do you work T
A. Harry F. Marrow.
Q. Is that the MayorT
A. Yes., sir.
Q. Were you living on Back River Road on the 22nd day of
April, 19477
A: That's right.
Q. At that time who was living with you T
A. My sister and my c]1ildren.
Q. Your sisted That is the plaintiff here todayf
A. That's right.
Q. Do you recall a11ything unusual happt>ning in your home
in the afternoon of the 22nd of April, 19471
A. Well, my sister came in. At the time she was
page 66 } kind of tired nnd had sli~ht headache and she
wa.nted a bottle of Pepsi-Cola and BC to take with
it and she got that and in the meantime her son brougl1t tl1e
bottle opener to open with. I was in the kitchen so I was
passing through the room at the time sl1e got this so she

,
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opened it and sat down to drink it and a few minutes she
called me. She said, "Ruth, something unusual in this bottle.
It's not ice." So we took it and held it up to the bright light
and looked at it. It was a mouse.
Q. ·Did she drink any of the Pepsi-Cola, if you know, after
she found the mouse?
A. After she, found it, she did ~ot.
Q. In that room that she was m, you say you saw her remove the cap from the bottle of Pepsi-Cola 1
A. I did.
Q. Now, how long was it from the time tlmt she removed ·
the cap until the time that she called to your attention what
was in the bottle Y
A. Well, it was no ten minutes, if it was that.
Q. Wasn't over ten minutes. Who else was in the house
and heard her. call you 7
A. My daughter and her girl friend and her son.
Q. After you saw the mouse in the bottle, what happened
as far as Addie is concerned? ·
A. She came vomiting and made her very sick and she had
to rush to the doctor because she was afraid it was
page 67 ~ poison and it might kill her.
Q. Afraid there was poison in the mouse 1
A. And might kill her and she rushed to the doctor.
Q. You know wlmt doctor she went to?
A. Doctor Davis.
Q. You know approximately how long she was out of work
from that time Y
A. At least a month.
Q. Has she lived with you from April 22 until now?
A. Yes.,·sir.
.
Q. Does she live with you now?
A. Yes, sir, she live wit11 me now.
Q. Since that time-before that time, do you know what
her general -health condition was 'l
A. It seemed to be perfect. .
Q. Do you know approximately how much.she weighed prior
to April 22, 1947?
A. She weighed 210.
Q. Do you know how much she weighs now?
A. She weighs 181.
·
Q. Do you know from your own knowledge?
A. Yes., sir.
·
Q. Does she complain ahout any illness? Has she complained about any illness after April 22?
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A. Well, slie liasn 't been able to eat like she alpage ·68 } ways has and she complained of her stomach right
. much.
Mr. Rh::ey: If your Honor please, I object to the testimony ·on the same grounds as stated in the testimonv of the
plaintiff.
.
··
•
Court: Overruled.
Mr. Rixey: Note an exception.
· Q. The question was has your sister complained to you of
any illness after the 22nd day of April, 1947.
A. Yes., sir.

Court: She's testified to that.
.
Q. You say she has'/ ,vm you state to the court what illness she told you she has?
A. She been suffering- from her stomach and nauseating.
She can't· half eat like she used to. Kind of upsets her.
Q. Docs she complain to yon about the taste of food Y
A. Docsn 't taste it. . Always has .

• Mr. Rh::ey,:

Same objection, if your Honor please.
Court: All rigl1t, sir.
·

Q. She ever complained to you about this prior to April
22, 1947?
A. Before, no.
Q. Do you know whether .or not she was employed prior to
April 22, 1947 Y
A. She was employed. She was working.
Q. You know approximately what her salary wast
A. No, I clon 't.
page 69 } Q. Do you know whether or not she has missed
· any time since tlmt time1 ·
A. She has.
Q. She tell you why she has?
Mr. Rixey:· I object to that.
Court: I sustain that.
Q. 'Wbo does live there other than herself?
A. Her 'son.
Q. Where did her son stay during the time she was sick f
A. With me.
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Q. Eat at your tablet

A. Eat at my table.
Q. Has this loss of weight that you referred to been sudden
or continuous, if you know?
A. Well, sl1e been loosing weight ever since she drunk this
Pepsi-Cola.
.
·
·
Q. Does she eat 'at the same table with vou Y
A. Yes, sir, she do.
•
Q. Do you notice any difference f
A. She don't eat as much.
·Q. Do you.know whether or not-,who did you say was at
the house in addition to Addie and yourself at the time this
bottle was opened?
· A. l\[y daughter and her son and another little
page 70 ~ girl which was in the room now.
Q. How long have you lived in that house?
A. I have been living there about I guess pretty nearly 15
years I have been living there.
Q. Are you scared of mice?
A. Yes, sir.
Q. Have you ever seen any in your house1
A. I have but I put poison down and this was over t.w'i
'years and I haven't seen any since.

CROSS EXAMINATION.
By Mr. Rh:ey:
Q .. What t!me did your sister ~ome iti from work that afternoon of April 22, the date of this occurrence?
A._ She got in before I did.
Q. What time did you get in Y
A. She .didn't get this Pepsi-Cola until after I got there.
Q. You say, "She got in after I got there."
A. Before. .
·
Q. Wlmt time did you get there7
A. I gets in around 7 :00 o'clock.
Q. ·what time she got there, you don't know? ·
A. Ko.
Q. You got in 7 :00 and you know that the Pepsi-Cola was
·
gotten after you got tl1ere 7
A. Yes, sir.
Q. How many bottles were bought 1
page 71 ~ A. It was two.
Q. Did the boy bring anything else beside the
Pepsi-Cola_?
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A. Yes, sir, one of those BC standbv for headache.
Q. And your sister had a headache; did she?
A. Yes, sir.
Q. How often did she take something· for ]1er ]1eadacl1e 7
A. She don't take things often because she don't have a
..
headache often.
Q. Well, she took it on that night?
A. Sure.
Q. When was the time before that she took a BC 1
A. Time before then 1
Q. Yes.
A. I don't know.
Q. ,vas it something new for her to take a BC for a l1eadache7 ·
· A. No, because when you know people have a headache.,
they always take those things.
.
,
Q. That's what I say. How often would she take those
BC 's for headaches 1
A. That's tl1e first time I saen lier take one for some time.
Q. What do you mean by '' some time''?
A. Maybe a month or two or· something like that.
Q. At any rate, she had a sufficient headache for
page 82 ~ lier to take a BC headache tablet or powder? It
comes in powder, doesn't it?
A. That's right. ·
Q. You saw the boy bring in the Pepsi-Cola 7
A. I did.
Q. What did lie do with iU
A. He brought them in and brought them on the dining
- room table.
Q. Stayed there7
A. Stayed there until he went in the kitchen and got a can
.
opener.
Q. How long did they stay on tl1e table 7
A. No longer than they opened and started to drink.
Q." They got the opener and what did they do 7
·
A. He went on out.
Q. And both the bottles stayed on the table 7
A. Yes, sir.
Q. Did your sister drink both the bottles 1
A. No, my daughter drink one.
Q. When did she drink one?
A. My daughter was drinking one at the same time she was
dri~ing hers.
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Q. So your daugl1ter and Addie were drinking at the same
time, each one with their own bottle Y
A. That's right.
page 73 } Q. In the same room T
A. No,. because my daughter walked on out in
the other room with her bottle.
Q. She had some company?
· A. Oh, yes.
Q. What company did she have f
A. Her little girl friend.
Q. You daughter give the little girl friend some 7.
A. I don't know whether she did or not.
Q. At any rate, both the bottles were opened in the same
room?
·
A. Yes, sir.
Q. Which one was opened first 1
A. I don't know.
Q. You were there, weren't you 'I
A. I was there.
Q. Did you see them opened 'I
A. I saw them opening and I didn't watch to see.
Q. Who opened her's'I
. A. My sister opened her's and my little ~girl opened her's.
Q. They were ope)J.ed in same room about the same time
and you were there and you watched the _process 'I
A. After they was opened I went back to the kitchen.
Q. You didn't stay in there while they were drinking?
A. No, I didn't stay in tl1ere.
page 74} Q. You are sure that both those bottles were
opened right there in the same room about the
same time?
A. That's right.
Q. What's the name of the girl, your daughter, who opened
the other bottle 'I
A. Helen Peachy.
Q. Is she here 1
A. She's here.
Q. Now, after the. bottles were opened, then you say you
,saw them start to drmk and you went on out?
A. I went out in the kitchen.
.
Q. Did either one of the bottles come in there in the kitchen
where you were 'l
A. Yes, sir, my sister, so long she saw this thing was in
the bottle she say, she says, "Ruth,
Q. She come out in the kitchel} 1
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A. She did.
Q. Did she see the other bottle 1
A. All was gone out of the other bottle.
Q. Whe1·e did you see the other bottle Y
A. She had drink her.
Q. Had she drink all of lier's before vour sister came and
showed you something Y
•
A. Before she discovered something in. the bottle.
Q. So your daugl1ter finished her bottle first Y
page 75 ~ A. She did.
Q. You are sure about tliaU
A. Yes, sir.
_
Q. And I believe you say it was about ten minutP.s, according to your best recollection between the time that you saw
your sister open the bottle and the time that your sister came
on back there in the kitchen and showed vou the bottle with
tlle mouse in it. 7
•
A. That's right.
Q. About ten minutes Y
A. Yes~ sir.
Q. " 7hat happened to the bottle in that ten minutes, you
don't know 2
A. No.
Q. Or do you know2 If you know, tell us about it.
A. It couldn't anything happen in that time:
Q. How do you know1 You didn't see iU
A. Which I don't think it.
Q. I understood you to say that if you saw the bottle opened,
then you went out in the kitchen. During the time you were
in the kitchen you don't know what happened in the bottle?
A. It couldn't much lmppen. I was passing by the door.
Q. You were pnssing by the door. Yon came into the room
where the bottle was?
A. Certainly.
_
page 76 ~ Q. How manr times clid yon come in, pass by
· and go out agam !
·
A. I don't know.
·
Q. At any rate, it was ten minutes that you lost ·sight of
the bottle?
A. That's right.
Q. And you said you had mice in your house?
A. About two years ago.
Q. And you haven't had any since two years so far as you
know?
'
A. So far as I know.
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Q. Did you have very many of them prior to two years 'l
A. No, I didn't.
Q. Say just see one or two 't ,
A. Just saw one or two.
Q. How much poison dicl you put down Y
A. Well, I don't know; just made them a sandwich aud got
them with that.
Q. Did you find any of them dead as a result of that t
A. Yes, and burnt them up.
Q. Found your mice. How many mice did you find V
A. Two.
Q. Found two mice and burnt them up f
A. That's after I put poison down.
Q. All right. Now you say that your sister,
page 77 ~ what did she do after finding this mouse \n the
bottle1
.
A. What did she do 'l She rushed to the doctor.
9. Did she leave immediately to see the doctor or did she
wait around 'I
A. Right away. ·
Q. Where did she go from the doctor's place'?
A. I don't know where she went from the doctor's.
Q. You didn't go with her 1
A. I didn't go with her.
Q. What time did she get backY
A. I reckon she got back around 8 :30 and nine o'clock.
Q. Then wlmt did she do'/
· ·
A. She came back and took some medicine and lay down
and vomit.
Q. Get up the next morningY
A. She got up but didn't go out.
Q. Didn't go out T
A. Because the doctor came out.
Q. She never came out the next day?
A. No, sfr.
Q. You are sure of that7
A. No, sir.
Q. She didn't g·o to Johnson's store the next morning Y
A. Not that I know.
,
Q. Are you sure she wasn't at Johnson's store
page 78 ~ when J ohuson 's store opened Y
A. I know sl1e didn't go out at 7 :30 because I
got up to go to work at tlmt time.
Q. She was still in bed?
A. Yes~ sir.
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Q. She said herself that she was at ,Johnson's store.
A. She might have been after I go to work.
Q. It was unknown to vou 7 If she went out at all the next
~lay, it was unknown to you 'I
A. I didn't know she had gone to the store or anything
like that.
Q. You know when she went to her lawyed
A. Did I know? No, sir.
Q. Did you ever go with her to the lawyer's office?
A. I didn't.
Q. Have you ever been to the lawyer's office?
· A. Only once.
Q. ·when was that?
A. Tliat was this morning.
Q. You hadn't been there before that time?
A. No, sir.
HELEN PEACHY,
called as a witness by the plaintiff, being duly sworn, testified
as follows:
DIRECT EXAMINATION.
·By Mr. Gordon:
.
Q. Will you please state to the court your name?
,
A. Helen Peachy.
page 79 ~ Q. And how old are you, Helen 'I
A. 20.
Q. And do you work?
A. No.
Q. ·what do yon do'I ·
A. I go to school.
Q. And Helen, where do you live?
A. 222 Back River Road, Hampton.
Q. Were you living there on April 22, 1947'
A. Yes., sir.
Q. Helen, did anything· unusual happen in your household
that evening or that day?
A. Yes.
Q. Will you picas~ state to the court in your own words
just wlmt happened 7
A. On that day or tlmt night my Aunt send-Q. Will you talk just a little louder. Talk to the jury.
A. On that ni~ht, Addie sent her son, Percy, to the store
to buy two Pepsi-Cola and a BC and when he got back home,
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well, he gave her one and me one and I didn't drink mine then
because I put mine in the box. He gave ber's to her. ~he drank
her's and while she was drinking her's and I was sitting in the
front room because I had company at that time and around
about six minutes later I heard her say to my mother, Ruth,
that it was something in the bottle and the~ I went
page 80 ~ in the kitchen to see what it was and it was a mouse
in the bottle and then mv mother told her to go to
the doctor because the mouse could have been poison, had
some poison and that she didn't :want her to die from poison;
so she went to the doctor.
Q. Did she come back, do you know., later?
A. I wasn't home.
.
Q. You weren't home that night?
A. Not when she come hack. I wasn't home then.
Q. Do you know whether or not your Aunt works Y
A. Yes, she does.
·
Q. Do you know whether or not she was working prior to
that time, prior to April 221
·
A. Yes, she was.
Q. Do you know whether or not she missed any employment
after that time?
·
A. Yes, she did.
Q. Why didn't she work, if you know!
A. Because she was ill.
Mr. Rixey: I didn't get that.
Mr. Gordon:· She was ill.

Q. And where was she ill Y
·
A. She- was visiting us and she was ill there.
··Q. Was her 15 year old son there too?
A. Yes, he was there always.
page 81 ~ Q. Are you quite close to your Aunt'/
A. Then I was. ·
Q. Do you see her often 1
A. I see her about twice n week now.
Q. Do you know her weight or approximately her weight
•
on the 22nd of April, 1947 'I
A. Then she was weighing around 200. I don't know the
exact·
· ·
Q. Do you know approximately how much she weighs nowf
A. Yes, she weighs 1~0.
Q. Have you noticed any difference in your Aunt since
April 22 and today as to her physical condition Y
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A. She doesn't eat like she used to eat. Most times she
used
to eat regular and but now she doesn't ~at quite as much
1
.as she used to. Used to drink soda and so she stQpped drinking those so much because they upset her stomach.
Q. Have you noticed any difference in her ·in the last year
since Aprif 227
·
A. I mean what kind of difference Y
Q. She complain to you about any pains t
A. Well, I mean once she have told me she not feeling
well.
.
Q. "Where did she say her pains were!
A. In her stomach.
·
CROSS EXAMINATION.

By Mr. Rixey:
Q. She still-taking BC headache tablets?
page 82 } A. That I don't know.
Q. You don't know.
A. She doesn't live with nie like she used to.
Q. How many BC's did she take when she did live with
von 7 How often Y
• A. Well, once a week.
Q. Once a week 7
A. Something like that.
Q. Taken as often as twice or three times a week 11
A. I couldn't say that.
.
·
Q. But yon can say she took them as often as o:nce a week?
A. I can say that.
Q. Whether she takes them now or not, you don't know? ·
A. No, I don't know.
Q. Now, Peachy, how old are you!
A. 20.
Q. And you live with your mother at the time or do you
still live with your mother!
A. I still live with my mother.
Q. Are you married 7
A. No.
Q. Now. You say-how did one of these Pepsi-Colas belong
to you 7 How did you happen to have them 1
A. When he was going to the store for his
page 83} mother, I told him to bring me one back too:Q. So one of them was meant for you 1
A. That's right.
·
Q. Did you pay for iU
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A. Yes, I did.
, Q. One was meant for you and you say you didn't drink

yours at ·that time 'l
.
A. No, I did not.
Q. But you took yours and put it where 'l
A. On ice.
Q. And where is the ice 'l
A. In the ice·.box.
Q. Vlliore was the foe.box f
. A. In the kitchen.
Q. And how long did that Pepsi-Cola stay in the icc-boxf
A. Minef
Q. Yonrs'l
A. I never drink it.
Q. Never did drink it f
A. Stayed there all the rest of the day, all that night.
Q. You never drank it that night!
A. I didn't never drink it.
Q. Who didf
A. Nobody that lives in the house.
·
Q. Nobody ever used that at all f
page 84 ~ A. Not that bottle.
Q. Are you sure that nobody drank that tlu1t
nighU
· A. Sure I'm sure.
Q. Did anybody open it that nighU
A. No.
.
Q. Are yon sure of thatf
A. I'm quite sure of that.
Q. Was there any other bottle of Pepsi-Cola there opened
that night except the bottle that was opened by your Aunt?
A. No.
Q. That was the only one f
A. That was the only one.
Q. And you are satisfied that there was no other bottle
opened that nighU
A. I'm quite sure of that.
Q. Were you in the room your Aunt opened the bottle that
she drankT
A. No.
Q. You were not there 'l ·
A. I· was there in the kitchen at that time.
- Q. Weren't you opening your bottle and drinking your bottle that same time7
A. I did not open mine.
·

,
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Q. Are you sure of that 7
A. I am quite sure of that.
page 85 ~ Q. How do you account for the fact tliat your
mother said she did open your bottle there in tl1c
same room with your AunU
A. I didn't open mine.
Q. She's mistaken about that 1
A. I didn't open mine.
Q. Did anybody else open the bottle there in the same room
with vour Aunt1
A. ·1 don't know.
Q. You don't know 7 I thought you said a little while ago
that you were sure only one bottle was opened?
A. At that time.
Q. You think then your mother is mistaken if she says you
opened the bottle, the bottle there too 1
A. Yes, she ·is if she says she opened mine.
Q. You don't really know who opened the bottle of your
Aunt7
A. There were two people in the kitchen.
Q. ,v110 were those two persons?
A. Addie was in the dining room, Percy went in the kitchen
to get the can opener and he took it in there.
Q. By Addie, you mean the plaintiff 1
A.. Th~t's right.
.
Q. Addie, you call ber Addie, and her son were the only
ones in the room, is that righU
A. Yes, at that time.
page 86 ~ Q. At what time1
A. At the time I was in the kitchen.
Q. And you say yon were in the kitchen when the bottle was
opened in the dining room, is tbat right 7
A. I'm not quite sure I was in the kitchen at that time when
sl1e opened the bottle or whether I was in the front room. I
had company tbere.
Q. Do you know who opened this bottle from which your
Aunt drank? Do you know who opened?
A. I couldn't know because I wasn't in that room.
Q. That's what I tbougl1t. You don't know who opened iU
A. That's right.•
Q. But you do know that your bottle was not opened and
it was safely in the ice-box Y
A. That's right.
O.. Now, did your Aunt show you the bottle with the mouse
in iU
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A. Yes, s}Je did.
Q. ·When did she show that to you 1
A. She told me after I heard her call my mother.
Q. Where was yo·ur mother when you Aunt called hed
A. She·was in the kitchen.
Q. Your mother was in the kitchen'!
A. Think so.
Q. Where were you 'l
page 87 ~ A. I was in the front room because I had company.
.
Q. You were in the .front room with your company?
A. Yes, sir.
Q. And you heard your Aunt call to your mother'!
A. Yes.
Q. And what did you hear her sayY
A. She said there's something in the bottle and when I
got in there she said it was a mouse in there.
Q. And you saw it in there too 7
A. Yes, sir.
Q. Your company see iU
A. Yes.
Q. Who is your company 'l
.
A. Wait a minute. No, he didn't come back there. He
stayed in the front.
Q.. He stayed in the front Y
A. Yes.
Q. ·wasn't he interested in what was going on too theref
A. It was brought in the front.
Q. Is he here today?
A. No, he isn't.
Q. Did he see the mouse in the bottle, your comp~ny?
A. Yes, he did.
·
Q. Maybe your company was the one who drank this other
bottle?
•
page 88 ~ A. How could he be Y
Q. You don't think it's so?
A. No, he didn't.
Q. The only one who did any drinking was your Aunt'!
A. Yes.
Mr. Gordon: Your Honor, he's asked this question ten times
and she's answered.
Court: Are you objecting.
Mr. Gordon: I'm objecting.
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Court: I think be 's asked her several times and she's
~nswered it. I sustain the objection.

Q. Do you lmow wbere your Aunt went after she had found
the mouse in the bottle 7
A. Ycs, she went to the doctor.
Q. How do you lmow the doctor?
A. Because she said she was going.
Q. Did you know she went to the lawyer's officef
A. She went there the next day, I think.
Q. Didn't go there that nighU
A. I'm not sure.
Q. You don't know?
A. That's right.
Q. Did you go there to the lawyer's office 7
A. No.
Q. How do you lmow she went the next day!
page 89 } A. She said so.
Q. Wh~n did she tell you 7
A. That afternoon.
Q. 'What afternoon 7
A. The next day.
Q. And she told you that she had been to the lawyer's
office?
A. Yes.
Q. Did she tell you when she went there T
A. No, she didn't say when.
The court then, at 1 :10 p. m., recessed for lunch until 2 :30
p. m. at which time it reconvened.
AFTERNOON SESSION. ·
.
PERCY McCULLERS,
called as a witness by tl1e plaintiff, being duly sworn, testi•
fled as follows :
DIRECT EXAMINATION.

By Mr. Gordon:
.
·
Q. Will you please state to. the court your namef
A. My name isCourt: Talk to them as you answer the question.

84

Supreme Court of Appeals of Virginia
Percy McCullers.

A. My name is Percy McCullers.
Q. '\Vhere do you liveY
A. 222 Back River Road.
Q. Were you living there on the 22nd of April, 1947T
A. Yes, sir.
·
Q. Who do you live there with 'I
page 90 } A. l\Iy Aunt, my mother.
Q. Is your mother the plaintiff in this suit here
to-day?
A. Yes, sir.
Q. You say you live there with your mother?
A. And Aunt.
Q. How far is 222 Back River Road from the store of Isaac
Johnson?
·
A. It is, counting the streets in front of where I live, by
counting the houses in front of where I live, it's about three
houses.
Q. Do you recall anything unusual happening at your house
on the afternoon of April 22, 1947'1
A. Yes, sir.
Q. "'\Vill you please state to the court in your own words
what happened that makes you remember that day'/
A. Well, it was at night about seven or 7 :30 and I went to
get a soda for my Aunt, my mother, Addie. McCullers and
got two Pepsi-Cola and BC and I brought them home and
-my friend, he was in the front room and I carried them in,
gave my mother one and one on the kitchen table and I asked
her for some of it and she told me no so I left.
Q. Where did you purchase the two sodas?
A. Isaac Johnson.
Q. And what was the name or the contents of those sodas?
A. ·Pepsi-ColaR.
page 91 } Q. "'\Vhen you vurchased them, will you tell u~
whether or not they were capped or noU ·
A. They were capped.
Q. Could you determine whether or not they had been tampered with or opened?
A. When I got them, they hadn't been opened then.
Q. Did yon have them in your hands or in your possession
until you got to your house?
A. I had them in my hand until I got to the house.
Q. When you came into the house wbo did you give them to?
A. One to my mother and one on tbe kitchen table.
Q. Who opened the bottle, if you know'/
A. My mother. She opened her bottle.

!.
i
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Q. Did you see her open iU .

A. Yes, sir.
Q. And then what -happened?
A. After she opened, I asked for some and she didn't give
some and I left.
.Q. Immediately after that, do you know whether or not
your mother was sickf
A. I didn't. know that slie was sick until I went to my
friend's house and she told me she found a rat in the PepsiCola bottle and was on her wav to the doctor .
. Q. Do you know approximately how long she was ltome or
sick after this happened Y
.
A. I know she was sick clown in the bed about two
page 92 ~ weeks and was home together about four or five
weeks.
·
Q. How old are you Y
,A. 16.
Q. And do you work f
A. No, sir.
Q. You go to school'/
A. Yes, sir.
Q. Do you know approximately how much your mother
weighed at the time this unfortunate incident happened Y
A. No, sir.
Q. Have you noticed any difference in her from then as to
now?
A. Only she seems to be smaller.
Q. She seems to be smaller 1
A. Not as stout as sl1e was at first.
Q. You notice any other change in her physical condition 1
A. l\fost of the time she seems to be sick like or something.
Q. Does she complain to you of that Y
A. Sometimes she tells me that she can't eat very much and
her appetite.
,
Q. Who else was at the house on tl1is particular day in
which you brougl1t Pepsi-Colas into the house 1
A. My Aunt, my cousin, and the girl named Hattie McKenley, my friend, and a man who lived there
page 93 ~ and I.
Q. Prior to tho 22nd of April, 1947, had your
mother complained to you of any ailment or lier health 7
A. Yes, sir, she said tliat she hadn't been feeling the sam~
way, tlmt she couldn't eat as much and sl1e didn't have good
appetite and seemed sick in her stomacl1.
Q. Was that after'/

I

I

'
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I
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.•

I

A. After.

·_Q. After the 22nd of April or before 1
A. After.

·

· Q. 'Did she ever complain to you before'!

A. No, sir.
Q. Who supported you while your mother was sick'!
Mr. Rixey: I object to that.
Court: Objection sustained. Disregard that question and
answer, gentlemen of the jury.
Q. Did you later see the bottle of Pepsi-Cola with the mouse
in it?
A. Yes, sir.
Q. Was it the same bottle that you had purchased from .
. Isaac Johnson?
A. It seems to be the same one because she showed it to
me on the way to the doctor and on the way from the house
and she put it up to the light and I seen it then.
CROSS EXAMINATION.
By Mr. Rixey:
.
Q. ·what time did your mother get home from
page 94 ~ work on the- afternoon. of this occ.urrence'l
A. I wasn't home at the time she got home from
work. I got out.
.
Q. What time did you g-et home.
A. I got home about 6 :30.
Q. 'What time did you cat supped
A. l ate a little after I got home from school.
Q. Did you eat supper before you ·went to get the bottles 'I
A. Yes, sir.
Q. And bow long did it take you to get the bottles?
A. Took me about three to-five minutes.
A. And who gave. you the money for the bottles 'I
A. My mother.
Q. How much did she give you?
A. I think it was twenty-five cents.
Q. And what did that buy?
A. That bought two Pepsi-Colas and a BC.
Q. You sure that money was all given you by your mother?
A. Yes, sir.
Q. How about Helen Peachy. Did she give you part of it f
A. No, sir.
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Q. You didn't understand then that you were buying one
bottle for Helen Peachy 7
A. Yes, sir, I understood it.
page 95} Q. Understood whaU
A. I understood that I was buying one for my
cousin. My mother give me the money.
Q. 'Why was your mother paying for the soda for the cousin?
A. Yes, sir.
•
Q. You mother paid for it, not your cousin, is that right l
A. Yes, sir.
Q. 'When you came in, what did you do with those two bot- .
ties?
A. I put one on the kitchen table and I gave my mother
one.
Q. l'ut one on the kitchen table7
A. Yes, sir.
Q. And you gave your mother one. Did you give it to
her in her hand or put it on the table or whaU
A. Hand.
Q. Only gave her the one7
A. That's right.
.
Q. Althou~h she told you to buy two and give you the money
for it you only gave her one7
A. Yes.
Q. And you put the other one on the kitchen table·t
A. Yes, sir.
. Q. What became of thaU · .
.
A. I don't know. I put it on the kitchen table
page 96 ~ and I left.
Q. You weren't there when either of the bottles
were opened 7
A. Yes, sir.
Q. I thought you said you put it on the kitchen table and
left7
·
A. I put one on the table and left.
Q. So you weren't there when they opened!
A. I left out of the room.
.
Q. You mean you put it on the kitchen table and left the
kitcheni
A. Yes, sir.
Q. ,vhere did you go 7
A. In the dining room.
Q. What did you go in there 7
A. To carry my mother the cnn opener.
Q. And you gave that to her and what happened t

88

Supreme Court of Appeals of Virginia
Percy McCidlers.

A. She opened the soda.
Q. Opened there in your prcsencef
A. Yes, sir.
Q. Who else was in there 'l
· A. I and her only.
Q. You and your motherl
A. Yes, sir.
Q. And your Aunt wasn't in tbere 'f
A. No, sir.
page 97 } Q. You sure of thaU.
A. Yes, sir.
Q. Where was your Aunt? By Aunt, I mean the one you
call Ruth Carrion. She lives theref ·
A. Yes, sir.
Q. She wasn't in the room when the bottle was opened f
A. No, sir.
Q. Yon are sure of thaU
A. Yes, sir.
Q. Nobody tl1ere but you and your motbed
A. That's all that was in that room.
·
. Q. All right. Did you stay !h~re while your mother drank

"'

A. I was there until she opened the drink . and I asked her
for some andQ. How much did ~he drink before you left¥
A. She started, had two swallows and she told meQ. Did she see anything in the bottle at that time?
A. No, sir.
·
Q. Did she say something about ice in the bottle?
A. No, sir.
Q. Never said anything about thaU
A. Not then while I was there.
Q. Was she shaking up the bottle 1
·
A. Not then, no, sir.
page 98 } Q. Well, you state that she took two swallows f
A. Yes, sir.
. Q. And then you left I
A.' Yes, sir.
Q. Where did you go?
A. To my friend's house.
Q. Where is your friend's house Y
A. On Queen Street.
Q. How far is that from where you lived 7
A. It's past Lee's corner, as you go up Lee's corner you
go to. the left You go to the next block by Greenspun.

J'
·1
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Q. How far is it from there 7
A. That, I can't say.
. Q. Is it right on the direct line to the doctor?
A. No, sir, it's on Queen Street.
Q. How far is it away from where your mother would go if
she went to the doctor's Y
A. In order to come from my friend's house to the doctor,
she had .to go all the way downtown.
Q. Gomg from your house you Ray tllat she went by to see
you before she went to the doctor's, is that righU
A. Yes, sir.
Q. How far out of the way did she have to go to see you
before she went to the doctor's 'l
·
A. All she had· to go straight down Queen,· turn
page 99 } to Lincoln.
.
Q. I'm not very fmniliar with the location. I
asked yon if Queen Street, the house where you say your
friend was and you were, is that on the direct road between
where you lived and the doctor's 1
A. No, sir.
Q. It is not?
A. No, sir.
Q. l\fuch out of the way?
A. Not verv mucl1.
Q. "Why is 'it your mother. went by to sec you before she
went down to the doctor?
· A. She told me that she had found the rat in the bottle.
Q. She wanted to show you the rat in the bottle!
A. She was going to the doctor, she' said, because she was
scared it may have poison in it and kill her.
Q. She ,vanted you to see the rat in it before she went to.
the doctor's 1
·
A. Yes, sir.
.
Q. Did she give you any reason why she wanted you to see
the rat in the bottle 'I
A. Yes, sir.
Q. She showed it to you 7
A. Yes, sir.
Q. You see her back in home that night 1 What time did you
get back home tltnt night l
page 100 } A. 11 :00 or 11 :30.
Q. You saw your mother that night?
A. I went to bed. I didn't see her.
Q. You mother wasn't there 7
A. No, sir.

.,i
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Q. About 11 :00.o'clock your mother still wasn't thereY
A. No, sir.
Q. You know where she was Y
.
A. I think she was out at the doctor's or come from the
doctor's office at that time.
Q. Coming from the doctor's at 11 :00 o'clock?
A. I don't know exactly where she was.
Q. At any rate you got home about 11 :00 o'clock that night
and your mother wasn't there Y
A. No, sir.
.
·
Q. Do you know what time your mother came in that night f
..A.. No, sir.
.
Q. When did you next sec the bottle Y
A. I didn't see it no more after I seen it that night.
Q. Never saw it any more?
A. No, sir.
·
Q. You asked your mother for a drink of the bottle?
A. Yes, sir.
Q. Did she give you any reas?I! for not giving yon a drinkf
A. She told me she wasn't g1vmg me anything, to buy my
own soda. She said she wasn't giving me none
page 101 ~ of her own, for me to buy my own.
Q. Did you have money of your own!
A. Yes, sir.
·
Q. Did she give you it Y
A. No, sir.
· Q. She didn't give you money to buy it Y·
A. No, sir.
RE-DIR.ECT EXAMINATION.·

By Mr. Gordon:
Q. Now, Percy, we want to clear up, for the benefit of
learned counsel here and the jury, a few points. Your Aunt
Ruth, you say was not in the dining_ room at the time vour
mother removed the caps from the Pepsi-Coln. Where· was
your Aunt Ruth at the time?
A. She was in the kitchen.
· Q: From where your mother was sitting and from where
your Aunt Ruth was in the kitchen, could your Aunt Ruth
have seen your mother opening the Pepsi-Cola bottle?
A. Yes; sir.
.
.
Q. Do you know whether or not Peachy ~ave your mother
any money to pay for lier bottle of Pepsi-Cola t

·l'
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A. No, sir, I don't lrnO\v that.
Q. Are you positive of the time tlmt you came l1ome on the
night of April 22nd? Do you have any way to determine the
time? Yon just testified ii was 11 :00 o'clock. Do
page 102 } you have any way to determine. the time 'I Do you .
know what time it was Y
·
·
A. I imagined it was that time. It ,vas right late because
when I came back, the store was closed;
Q. What time does t11e store usually close f
· A. 10 :00 to 11 :00.
Court: Closes when Y
A. Between 10 :00 and 11 :00.
Q. Do you know whether or not your mother was in the
l1ouse, in bed, when you came m?
A. She was not in the house. I mean, you talking when she
drunk the soda was sl1e in the house'/
A. No, when you came in the house 'from playing and you
<·ame home, do you Imow whether or not your mother was
nlready home in bed Y
A. That I don't know because w11en I came home she wasn't
home.
Q. She wasn't Y
A. No, sir. I went to bed ..
Q. And how do you place the time that night Y How do yon
know what time it was Y
·
A. I didn't know exactly ,vl1at time. I imagined that could
have been the time. ·
Q. Could it have been nine, ten, or 117
A. I think it-I don' think it was nine but I think of it, could
have been ten or 11.
·
Q. You are not sure 7
page 103 } A. Yes, sir.

Mr. Rixey: This is your witness, not mine. I' don't think
you ought to impeach him.
.
Court: I think this was evidence that was brought out on
cross examination, if my memory serves me correctly.
Mr. Gordon: I'm not impeaching him. I'm asking him
l1ow to determine, how he determined the time it was.
Q. Will you please state bow you determined what time it
was when you came in the house that night t
A. Well, the only way I could determine, when I came ht>mG

9Z
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the store was closed and it usually closed frpm ten, between
ten f\lld 11 :00 o'clock that night. That was the only way.
Q. And then you say you went on int
A. And I went to bed.
' Q. And your mother wasn't in then Y
A. No, sir.
CLEO BAILEY,
called as a witness by the plaintiff, being duly sworn.., testified
as follows:
DIRECT EXAMINATION.

By Mr. Gordon~
Q. ,vm you please state to the court your namef
A. Cleo Bailey.
Court: I didn't get tlmt. I clidn 't understand that..

A. Cleo Bailey.
Q. And t~lk loud enough, Cleo, so tµat the
page 104 ~ gentlemen of the j~ry and his Honor can l1ear
you. Now, Cleo, where do you live Y
A.· 306 Chamberlain Avenue.
Q. Do you recall anything unusual happening on t11e 22nd
day of April, 1947 Y
A. Yes, I do.
Q. ,vm you please state to the court and the gentlemen
of the jury, loud enough so tlmt they can hear just what you
saw. or what happened that was unusual that day.
A. Well, on that day, April 22, I was visiting at the home
of tl1e Peachy's and wl1ile tl1ere :Mrs. Addie M:cCullers s~t
out to the store to get two Pepsi-Colas and a BC and when
Percy brought them back be gave them to Addie.. Addie
opened one and drank it and sitting in the other room I was
watching her. Quite naturally, I could see by the rooms being close together. Later on, I beard Addie exclaim, "Ruth,
come here. I think there's something in this bottle.'' Ruth
went and quite naturally all of us followed. We went in there
and in the kitchen we Raw there was a mouse in the bottle.·
Q. What happened then Y
A. Well, sl1e exclnirncd there might be poison. I myself ·
said, "Well, rush to the doctor."
Q. '\Vhat happened then T You know whetlier or not she
wenU
·

I
I
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A. Well, she left out the house to go.
Q. Now~ were you the1·e wben she came back later!
A. No, I wasn't.
page 105 } Q. Were you in the house at all later tbat evening? .
A. No, I wasn't.
Q. Do you know, as a fnct, approximatclv her weight at
that time?
·
A. It was around 200 and something.
Q. Do you know, as a fact, what her weight is· today?
A. Yes, 181.
Q. Have you seen her frequently since April 22, 1947, to
the present time?
·
A. Yes, I have.
Q. Has she complained to you about any ailments during
that time?
·
·
A. She often complains of being very sick about her·
stomach.
Q. Do you know whether or not she was employed at the
time this happened Y
A. No, I can't say that I do.
Q. Are you a relatiYe of any of these witnesses or the
plaintiff in this matted
A. No, I'm not.
Q. At that time, were you employed T
A. No, I wasn't.
Q. Were you a student Y
A. Yes..
page 106 } Q. Where were you going to school T
A. At Hampton Institute.
.,
CROSS EXAMINATION.

/

By Mr. Rixey:
Q. How old are you, please T
A. I'm 18.
.
Q. You are not related to the plaintiff?
A. No, I'm not related.
.
Q. And when, at the time that evening, did you arrive at
the home, that evening?
A. It was around seven.
Q. Had tl1ey had supper?
A. I don't know. I wasn't in the kitchen.
Q. You don't know whet1ier they had supper!
A. No, I don't.
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Q. How long did you stay theref
A. About a half hour.
.
.
Q. You know a whole lot of other things but you don't
know about supper!
·
A. No, bec~use I was in the living room.
· Q. And you didn't know what was going on in the dining
room and kitchen i
A. I know there wasn't anyone in the dining room at .the
time but Addie.
·
Q. When you were there,
one was in the dining room
but Addie!
page 107 } A. Yes.
Q. She is the plaintiff¥
A. Yes.
.
,
Q. Was that when the bottle was open f
A. I know the boy brought the can opener in th13re. .
Q. You know a lot of other things but you don't know any.
thing about supper, whether they were eating!
A. I don't remember.
Q. Were you there when the boy was sent out to get the

r'

no

~~,

.

I

(

.

A. Yes.
Q. You remember that!
A. Yes.
Q. You remember when the boy brought the bottle backY
A. He had to pass through the living room.
Q. And what did he do with the bottles f
A. He took them in through the dining room
Q~ Took them them through the dining room. So vou saw
liim. disappear into the dining room and what happened after
that you don't know1
A. No.
Q. That right!
A. I don!t know what happened after he left out.
Q. After he left ouU
A. After he left out of the living room with the bottles.
Q.. You don't know anything that occurred with
page 108 } reference to the bottles after the boy took them
out of the living i,oom Blld went into the dining
rooml
A. I don't know what he did with them but I know what
happened to the bottles afterward.
Q. The bottle that Addie had in her hand, how much. had
she drunk out -of it q
A. Approximately over. half of it~ I think.
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You see anything in it f
What was it Y It was a mouse.
You saw the mouse 7
Yes, I did.
Q. And she said she was going fu rush to the doctor T
A. Yes.
·
Q. And how long did she wait before she rushed to the
doctor7
A. I don't think there were any minutes in between.
Q. Went off immediately!
A. Yes.
.
Q. And that was pretty close to seven o'clocld
A. It was a1·ound seven or something.
Q. And she rushed· right out to see the doctor then at that
Q.
A.
Q.
A.

timeT

.

A. After she found the mouse.
Q. And how long did you stay ··around there t
page 109 } A. It was about a half hour in all, I know.
Q; And then you lefU.
A. Yes.
Q. What time Addie came back you don't know1
A. No.
Q. 1!'"ou know what became of the other bottle?
A. No, I don't.
Q. Did you ever see the otller bottle after it passed through
the living room and going toward the dining room f
A. No, I didn't.
Q. Who were you visiting them¥
A. I was visiting the daughter of Mrs. Peachy at the
time.
Q. You were visiting the girl who is called Helen Peachyt
A. Yes.
Q. Any other girls in there 7
A. Yes, Marv Peachy.
Q. How old is she?
A. She's 18.
Q. Was sl1e there at the time?
A. Yes, she was.
Q. And who elseY
A. I know Percy was there and a little boy that went to the
store with him.
Q. And who elseY .
page 110 } A. And I think they had some company at tl1e
time.
Q. Peachy bad a boy friend in there?

. 96

Supreme Court of Appeals of Virginia
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A. Yes.
.
Q. What was his name-'l
A. Harold. ·
Q. How many more people 'f
A. And I think there was one other boy but I don't know
his name.
·
·
Q. How old is he¥
A. This boy, Harold 1
.
Q. No. Harold, you say was the boy friend of Helen nncl
then you said there was another boy t
A. Yes.
Q. How old is he7
A. 20.
Q. Where are they nowf
· .
A. One is in Texas. I don't know wl1ere the other one is.
Mr. Gordon: Thnt~s the plaintiff's cnse.
SAM GREY,
called as a witness by the defendants, being duly sworn, testified as follows :

l'
i
j

DIRECT EXAMINATION•.
By Mr. Rixey:
Q. Mr. Grey, will you state your name, age, place of resi·
dence and occupation Y
A. Grey, Sam Grey, age 37, 116 Cherry Avenue, home address and occupation is local manager of Pepsi-Cola Com:.
pany.
page 111 ~ Q. You are the manager of the branch office
here~ I believe on this sicle of the river i
A. Yes, sir.
Q. And Cherry Avenue is the place of your residence.
Where is that?
A. That's in Elizabeth City County.
Q. Now, Mr. Grey, did l\fr. Gordon get in toucl1 with you
about this affair and if so, when-Y You got any records to
indicate iU
A. Mr. Gordon called ~e on April 23 about five o'cloclc in
the afternoon of April 23 stating-

Mr.. Gordon: What's this he's reading from your HonorT
Mr. Rixey: He's not reading from anything. He has a
paper he can refresh his recollection.

I
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Court: You look at the paper and refresh your recollec·
tion and then put it back.
Mr. Rixey: Are you sure of the dateY
A. If the judge wants it, I can remember the date.
Court: If you want to refresh your recollection from the
paper, you got a perfect right to do so but the objection has
been made by counsel that he doesn't want you reading from
the paper which objection is perfectlv proper and sustained.
If you want to look at that to ascertain the date or any other
memorandum, you got a right to do that.
Q. You talked with him on the telephone oli
what day and what time7
A. On April 23 about approximately five o'clock
in the afternoon.
Q. Now, I want you to tell the jury please what Mr. Gordon
said to you as to whether or not Addie McCullers. worked that
day.
A. Mr. Gordon called me and stated that a Mrs. Addie McCullers had purchased two bottles of Pepsi-Cola from Isaac
Johnson's store and after supper she had drank from one of
the bottles and after drinking about half of the bottle, she
discovered a mouse in the bottle and that the next morning
she went to work and came home at 12:00 o'clock and went to
see her doctor, that he hadn't been able to get in touch with
the doctor for a statement at that time.
.
Q. Now, what I wanted to know from you, Mr. Grey, is
whether or not you are positive that he told you .A.ddie had
worked that day up to 12:00 o'elockf
A. Yes, sir, I'm positive that-he said that she worked until
12 :00 noon and came home.
·

page 112

~

CROSS EXAMINATION.
By Mr. Gordon:
Q. If you were so positive of that, Mr. Grey, why did you
need to refresh your memory?
,
A. I put the paper up and I haven't referred to it any more.
In fact, I did not read from the paper to begin with. However, that is a paper that I wrote down, I taken
page 113 ~ because this was the first report that I bad of the
incident so l scribbled, so to speak, as you talked
with me on a piece of paper and this is the piece of paper
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that I wrote the·statement out at the time and the paper had
been on file since.
Q. Are those the original ·notes that you wrote at that
time7
A. No, sir, but they were written within-well, just as soon
as I could write them after I hung up the phone because I
don't take shorthand and couldn't have written it out as fast
as the conversation was.
Q. Sure of the date Y
A. Positive, yes, sir.
Mr. Rixey: You don't deny that you so told him 7
Mr. Gordon: I don't affirm or deny anything. As privileged- · .
Mr. Rixey: I don't think any conversation he had with
.
Mr. Grey is privileged.
·
. Court: I want the jury out. There is no question of
privilege, any conversation between him and Grey but let's
not argue before the jury.
Mr. Rixey: I will call Mr. Gordon on the stand if there's ,
any question about the veracity of Mr. Grey, to see what he
has to say about it.
Court: The question is up to you whether you want to
call him.
·
page 114

~

. CHARLES H. GORDON,
called as a witness by the defendants, being 'duly
sworn test~fied as follows:
DIRECT EXAMINATION.

By Mr. Rixey:
Q. Mr. Gordon, you heard the testimony of Mr. Grey to
the effect that that was what you told him. Is that con·ect
ornoU
A. I recall having called Mr. Grey on the telephone. I made
no notes of the conversation at that time and I don't affirm
or deny what he said.
Q. One other question I want to ask you and that is, you
remember the testimony of Addie McCullers, the plaintiff, to
the effect that you came to her house early on the morning of
the 23rd. I think she said about eight o'clock. Did you do so7
A. She is in error there. I didn't.

l
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Court: I think that's a little irregular. I think that part
of the examination is a little irregular.
M!, Rixey: Judge, I didn't ask for any conversation that
he might have had. She had testified that she had gone to
his house.
Court: There are certain things that go between the attorney and his client. The conversation this man had with
the other person I think isMr. Gordon: I make a motion, at this time, to strike the
evidence.
Court: It's in and the jury has heard it. I
page 115 } don't. think the motion to strike the evidence is of
much value.
Mr. Rixey: I'm sorry, if your Honor please. I didn't·understand that the fact that a person calls at a lawyer's office
or a lawyer calls at a certain particular place, that the clients
have a home, is privileged in any way.
· Court: I think the relationship between the attorney and
his client is privileged.
Mr. Rixey: I don't want to say anything before the jury
that might prejudice. Might I make an observation in fef•
erenceCourt: Well, you can make your observation if you want
to but I don't knowMr. Rixey: Here is the situation, if your Honor. please,
The whol'e thing is dovetailed into a certain pattern. Addie
testified to this situation that that same night after calling
at the doctor's office she went to the lawyer's office.
Court: You thh1k it proper to ask you how many times
your client came to see you about the case Y ·
Mr. Rixey: I think it is perfectly proper to do so. The
plaintiff testified that she went to the lawyer's office and
gave him the bottle. She testified that at the time she did
that, left the bottle with him, that he promised to come over
to her house the next morning and bring the bottle back. She
·
·
says that he came back there.
Court: I don't want to cut you off if'you want
page 116 } to make any .statement for the benefit of the record but I don't think it's proper to argue the case
·at this time.
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RAY JONES, called as a witness by the clefendants, being duly sworn) testi·
fied as follows:
DIRECT EXAMTNATION.
By Mr. Rixey:
Q. Mr. Jones, will you state you!"' name, please sirT
·A. Ray Jones.:
Q. And what is your occupation 'l
A. Plant superintendent.
Q. Beg your pardon Y
A. Plant superintendent.
Q. Plant Superintendent for whaU
A. Pepsi-Cola Bottling Company of Norfolk.
Q. And where is that plant Y
A. 25th and Debree Avenue.
Q. WhereY
A. Norfolk, Virginia.
Q. How long have you been plant superintendent for the
Norfolk Pepsi-Cola Company?
·
A:.. Approximately 12 years, I think. I don't know off
hand.
Q. During that time, you are on duty there in the plant all
·
the timeY
A. That the machinery are in operation, practically all the
time~ ves, sir.
page 117 ~ Q. Now, how many washing and filling and
capping machines do you have there Y How many
units!
A. We have three.
Q. Three units. Does one of those units fill and cap all
of the-wash, :fill and cap all of the bottles that are sold in
Hampton and Newport News and Elizabeth City County.Y
A. Yes, sir.
.
Q. One machine does all thaU
A. Yes, sir.
Q; What do you use the other machines for7
A. For the Norfolk and Portsmouth territory.
Q. Now, I want you to describe just briefly and ,renerally,
if you will, the machine that you say that does all of the washing, sterilizing, filling and capping of the bottles that· are sold
over in this territory.
A. You meanQ. Tell us what sort of a machine it is, how old it is and
whether it is the latest thing known to the trade or whether
it's an old equipment 7
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·A. It's Liquid Carhonic :Machine built in Chicago and it's
the latest machine that's out at this time. "\Vhat I mean, was
put in in '42 but they haven't mad_e any changes in these machines since.
Q. They have not 1
A. No, sir, and it's a four compartment soaker.
Q. And are all of the bottles that are put out
page 118 } on the market over on this side go through that
process?
A. Yes, sir.
' Q. Is there any bottling 11.nd washing and sterilizing done
on this side of the water?
·
A. No.
.
Q. All done on that side Y
A. Yes, sir.
Q. And all done on this particular machine that we are
talking abouU
A. Yes, sir.

Mr. Rixey bands the witness a diagram.
Mr. Gordon: I object to the introduction of this or any
photographs here. This case is based upon the fact---case of
negligence and my notice of motion I bring out the fact that
there has been negligence on the part of this company and
they offered for· sale here, for human consumption, a bottle of
Pepsi-Cola and even though they used all possibleCourt: Let's not get into the argument of the case which
you gentlemen want to do. I '11 give you both an ample opportunity. Your objection to this iR on what grounds!
Mr. Gordon: Even though they show they used the highest
degree of careCourt: Let me see that, will you please sir?
Mr. Rixey: That's the diagram of the ma-:..
page 119 } chines. (Hands tl1e court the diagram.)
Mr. Gordon:, Even though they used the highest degree of care.
.
Mr. Rixey: That's where my friend and I differ. We used
the proper degree of care and I maintain· we are not liable.
Now, my purpose, Judge, is to use that so that the jury can
·
look at it while he described the process.
Court: Show this to the witness first.
Mr. Gordon: You rule it is admissible1
Court: No~ I want him to examine it if you will. Look
at that, please sir. (The diagram is Jmnd()d to the witnes~.)
I just want you to look at it and I want to ask you a quei:1tion.
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Is that a plan or diagram of the machine that you all use
over there 7
·
A. This is the inside view of the machine.
Court: Sir!
A. This is the inside view of the machine.showing the route
the bottles take ~oing through the machine. This is the drawing of the machme we use.
Court: The very machine you are using!
A. Yes, sir, the very machine we are using.
Court: I understand yours was the 1942 machine. I notice on the back of that that's a 1937 machine.
A. You see, your Honor, these prints are made up and we
retain this print from the Liquid Carbonic Compage 120 } pany in Chicago and they send it in to us for the
· particular machine we got.
Court: That print seemed to have been made in 1937. Look
on the back of that.
·
A. I won't say that thiR machine has been-hasn't been
changed inside. We got this machine in '42 and I didn't say ·
that they had been changed from '37.
Court: All right. Let me ask yon this. Is that print or
diagram of the machine that you use or were using about
April of last yead
A. Yes, sir.
· Court: In the preparation of the bottles in the bottling
planU
.
A. This is the same machine.
Court: I admit it in evidence.
Mr. Gordon:· I'd like to get the record straight as to my
objection and I note an exception.
Mr. Rixey: Is there any objection to my using the witness
to come down here so tbe jn_ry can see 1
The witness stood in front of the jury box with the diagram
in his hands.
·
Q. Now, as I understand it, Mr. Jones, that is what we
might call a cross section of that machine?
A. That's correct.
Q. Wait just a minute. · I don't want you to digress too
.
much. What is this position 7
A. That's the loading device.
page 121 } Q. Loading place. All right.
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Mr. Gordon: Can't he show this to you T Are you going
to lead him through this 'l
Court: Is there some objection 7
Mr. Gordon: I object to him taking his hand and showing
it. If this man is going to testify-·
Q. Sho,v the process that a bottle goes through when the
bottle is put on the loading platform on here, empty bottle,
until the time it comes out of the machine filled and capped.
A. This is the bottle as it is placed on this loading device
by two men feeding with hands and this bottle is picked up
and brought over here by the machine automatically and
put- into this pocket. If you notice, this bottle is draining at
this particular place and if there is anything in there, it
draining out and this machine moves this way and when it
gets at this point, this is what we call a pre-rinse of nothing
but pure city water and it washes any loose matter like a
match stick or rinses out anything in there.
Q. From the time that the bottle enters here, is that all
autom~tic operation T Does the machine C01'tinue around 7
A. The machine moves up and stops. It moves and stops
·
and thenQ. Moves a space and stops ~nd all automatically!
A. All automatic and this bottle, it comes
.
.
page 122 } through tl1is pre-!inse. .
Q. What sort of water 1s used m the pre-rmseT
A. City water.
Q. City water'/
A. Just plain city water and then this bottle moves over
and it's submerged here. This top line, this is the caustic
solution line up to this dark line. That's the depth of the
water.
·
•
Q. Up to this point then is one vaU

Mr. Gordon: Just a minute, Mr. Rixey. If he's going to
testify let him say it's a vat or what it is please.
l\fr. Rixey: I try not to lead him.
- Mr. Gordon: Yes, but you can't say this is a vat.
Court: I think I have let the plan in. It's got a whole lot
of description on there. I think it would be better for the
witness to point them out. li you want to ask him anything
about the operation, you can ask him.
A. This is the compartment. This is the steel plate built
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up in this machine. This bottle is submerged under this.
caustic solution down here and up to here again but when it
comes out you notice this solution is running out this. This
steep plate comes up to this point. This caustic is running
back in the same tank. This bottle comes over down in the
second tank and it goes through the same procedure and is
.
submerged in the solution. If you will notice,
page 123 ~ these temperatures, these solutions and all this
· tank in the low temperature and to keep from
breaking when it is cold and goes into this one; carried into
the high temperature and goes through this and on up and
in the same solution, runs back into the Number 2 compartment. When it comes over this one the third time, it's down.
This temperature is dropping a Ii ttle because we 're getting
the bottle back to the normal temperature, room temperature
and it comes out and goes through this compartment. When
it leaves this, one solution still runs back and it's strongly
alkalized for killing any germs. T11en it comes back into the
fresh water tank. with low temperature and this one for
rinsing, final rinsing and tempering the bottle back to room
temperature. When it comes out here, the bottle comes up
bottom up. This is label flushing and this flushes the labels
off and all and washes the bottles with a heavy motor running with a pump and then they move from this point to this
point here and this is warm water. That rinses that bottle
for the final time. That's the last warm water to bring it
back. When it comes over to cold water rinses if there is
anything in that bottle, straws, crowns or, anything, when
it gets to that point, you see this l1igh hook7 That's a safety.
That bottle will raise up. That automatically kicks that machine off and it won't start until you remove that cause and
reset the safety on thQ soda. It moves on from here to this
.point here and these bottles is automatically raised here and
on the outside and thoroughly washes again and
page 124 ~ they come back on and moves on to this point
and two brushes here are revolving about 100
revolutions a minute and they come in there. There's a
brush. When it moves down and the next brush comes down,
two brushes and when it comes off here it gets a bath of cold
water rinse and then it gives the final -rinse and this bottle
is moved over, comes over here and comes in this position
here and it drops off a little safety and this thing brings it
down and sets it up here and two operators sets here in front
c;,f this machine. They are all the time permanent and rigl1t
up here these two lights; that light is shining down on empty
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bottles and bright as day and these two inspectors-we
double the inspection for safety-and they are sitting there
watching the bottles all the time andQ. When it gets through that process, state whether or not
the bottle is washed and sterilized 1
A. The bottle is sterilized and washed clearly.
Q. And that's the end of that process Y
A. Yes, sir.
Q. Before we get any further, let me ask you a f cw questions. Each one of these bottles on this cross section map
here means what?
A. What do you mean 'l
Q. How many rows of bottles f
A. 14.

Q. Where one bottle here is shown, it means
that that rep1·esents a row of 14 bottles Y
·.
A. That's correct.
Q. Do I understand that that is all on a chain, that whole
operation from beginning to end; all through there is on a
chain that moves a space at a time automatically 1
A. With one of these pockets, we call these pockets, 14
wide and it moves space of one pocket. See this brush here?
This bottle right here comes here and gets a brushing and
when it moves the next time, these brushes comes out automatically and it moves up and this bottle, this same bottle
is brushed by the second brush. Each bottle is brushed twice
in the operation.
Q. Tell us what's in the first vat or tank that you referred .
to 'l I understand that this solid line here represents the
steel compartment that separates this tank here from the
next tank!
A. That's correct.
Q. 'What soxt-what d<;> you have in that tank? It shows,
looks like water in there.
A. Water up to this point.
Q. What is it?
·
A. In that water we got a caustic solution, a three and a
half to a four per cent solution in there for sterilizing ,
bottles.
.
page 126 } Q. You keep that in what temperature Y
A. Approximately 120.
Q. And take the next tank.
.A. This one runs about 140. You see we're picki~g the
temperature up.
page 125 }
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Q. And what's the solution? Does that increase or drop
down7
A. This solution increases. We generally run about four
to five in the second time and this one decreases. The same
procedure but decreases.
Q. And so along and it finally rinses in fresh water?
A. Final water is in the fresh water over here. This is
soaking..
Q. The :fin~l soaking is here and that's fresh water and
then you get it to fresh water· rinses over here?
A..That's correct. It's four of them, four fresh water
rinses.
Q. What happens if a piece of flesl1, sucl1 as a mouse, would
be inn bottle and be submerged in this first vaU
A. He'd be ate all to pieces, if you ever see him; all to
pieces. He'd be mangled up.
Q. What would eat him up?
, .
A. That caustic solution will eat your sl10es or hands up.
In other words, we have to provide all these men with rubber
boots wl1en we-clean them out..
page 127 ~ Q. Have you ever tried an experiment with
thaU
A.· I didn't.·
Q. Were you there when it was 1
A. I was.

Mr. Gordon: I object. You say you were present when
the experiment took place 7
A. Another bottle man, he got a friend of his to come in
oui· plant and make a test.
Q. Tell us. ·
A. He put a mouse in the bottle and put a wire around it
and run it through our soaker and the man who was in court
had the same type of machine and the man was a disinterested man in the party and he run it through in there and
it was mangled all to pieces. The first one with wire, he
didn't find.
Mr. Gordon: You say the first mouse got through the wire,
you didn't find it?
A. You see this party took a wire and put it around the
mouse and put it in the bottle and put it through. When he
took the bottle out himself, it wasn't there.
I
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Q. What wasn't theref

A. The mouse wasn't there. "l want to· test this again",
be said so he put a mouse in there and screened the bottle
with wire and put it through the machine.
Q. He took the bottle out of the .macl1ine?
page 128 } A. Where he had the screen open it was just
mangled out to pieces. The only thing you could
s~e left was just a few pieces of bone.
Q. What would lmppen or have you tried to put your hand
·
in one of those vats?
· A. I wouldn't put my hand in one of those for 50 or one
hundred dollars.
Q. Why'f
A. Because it eats up, that stuff ,,•ould ruin you.
Q. Let's start here. This is the end of this planU The
balance of it isn't shown on this?
A. No.
Mr. Rixey: I offer it in evidence.
The diagram was received in evidence and marked Defendant's Exhibit No. i.

Q. As I understand, when it comes out of this machine,
the row of bottles is deposited here in the position where my
pencil is, is that rightt
A. Yes, sir.
Q. And then wl1at happens to it from that point on over
to the time that the bottle is filled and capped! Now, I want
you to state step by step please and not get too far.
A. When it leaves the soaker, it goes down the conveyors.
Q. Tell me how it leaves this position where my pencil is,
where it comes out of the soaker!
page 129 } . A. When it leaves the first position, it moves
.
out and stops.
,
Q. What moves it Y
·
A. The machine, automatic machine pushes the bottles. ·
Q. Pushes that row of bottles over to here!
A. That's right.
Q. What is that standing on 1
A. Conveyor chain.
Q. So this bottle, after coming out of the machine, stands
on a conveyance and where does that convey? Is that where
the two inspectors are 1
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A. Yes, sir.
Q. And they watch tlle bottles f
A. They watch the bottle. When this bottle comes out on
the conveyor, it moves it away but the proceeding row of it
is standing there, pause there for inspection. That's what
they stand there, for inspection. When the next pocket
moves away they pause for inspection.
Q. This row of bottles are on the conveyor and the C9llveyor is moving along?
A. Yes, sir. ,
Q. Where does it take iU
A. To the syrup.
Q. How far is it from this position where it's pushed off
the soaker here to the syrup!
page 130} A. About five or .six feet.
Q. Five or six feet f Explain to the jury,
please, how the symp is :put in there?
A. This syrup, it goos mto these bottles through cups with
three-eighth. tubing and this bottle gets under there, raises
this cup anc;l the syrup runs into as it goos around the machine, 12 spout circle.
Q. Around the machine 7 Is the machine circular?
A. Yes. In other words, if you want it, I'd say 30 inches
in diameter.
Q. And the conveyor takes the bottle around Y
A. The conveyor puts it on the machines and they go up
these heads, go up and it raises the syrup and it puts it in
the bottle.
·
' Q. How much syrup you put in there 1
A. Two ounces.
Q. After it gets the syrup, where does it go7
A. It goes to the filling hipped with carbonated water.
Q. On the same machine'/
A. Yes, sir.
Q. Tell us how the water is put in there!
A. It goes through the same procedure and carbonated
water is run in; when it gets to a certain height it cuts off
and it comes around and cuts off and immediately after it
comes off it crowned.
page 131 } Q. Tell us about crowning.
A. The machine is all timed together and that
runs and that puts a crown on the bottle immediately.
Q. By the crown you mean a cap f
A. Yes, sir, right there.
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Q. And then the cap is on there!
A. Yes, sir.
Q. Where does it g~ from there?
A. It goes from there to the man, in the case.
Q. It goes through a mixer Y
A. Yes, sir.
.
Q. Just turns it up and down Y
A. That's right.
Q. From the time that that bottle is put in here in the
soaker machine, dirty, to the time that it is capped and filled,
·
is it touched by any human hands f
A. No, sir.
Q. The whole thing is au automatic process?
A. Automatically.
Q. Not touched by anyone Y
A. Not touched by hands.
.
Q. What is the distance, will you tell me, from the place
where it is put into the soaking machine to the place where
it comes out of the soaking machine and is automatically
pushed over on this conveyance?
page 132 ~ A. You mean the distance in length of the ma,
chineY
·
·
Q. In feet.
A. 33 feet.
Q. How far is it in feet from the place where it comes
off this soaking machine over to the place where the· cap is
put oniU
..
A. It's about appr_oximately eight feet and if you take-I mean as the crow flies. You want the route of the bottles Y
Q. Tlie bottle goes around in' a circular "S" shape· affair.
,How far is it around the way the bottle travels Y
A. I'd say around 12 feet.
·
Q. Is there any possibility, Mr. Jones, of anything getting
into the bottle after it leaves the soaker?

Mr. Gordon: I object.
A. No, sir.
Court: Overrule the objection.
Q. Now, was that the procedure that all bottles that are
put out on the trade go through Y
A. Yes, sir~
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Q. Was that the procedure by which bottles were washed
and filled as far as, we'll say, six months prior to April 22,

19477

A. Yes, sir.
Q~ Is there any more modern equipment known to the
bottling trade than what you are using up there'l
page 133 ~ A. No, sir; During the whole war, the bottling
people was just like everybody else; wa~ tied up
with material shortage. They don't get it so it all went to
defense and therefore, I say this is Inst machine out. That's
why I made a statement like that when we started because
they haven't° built no new machines since.
Q. Is there any other-anything any other bottler does
up there in the washing, sterilizing and filling of the machines that you don't do T
·
Mr. Gordon: I object. How in the world can be know
what any other bottler is doing. He says any other bottling
company.
.
Court: What was your answer?
A. No, sir.·
Q. How long have you been in tl1e business¥
A. 29. years.
,
Q. Do you know the bottling business in that 29 years T
A. Yes, sir.
.
.
Q. Does any other bottling company, to your knowledge,
use any-do anything to prevent the entrance of foreign substance into the bottle that you all don't do'l
A. No, sir.
CROSS EXAMINATION.
By Mr. Gordon:
Q. Mr. Jones, you say you are the plant superintendent.
. Is that true'l
page 134 ~ A. Yes, sir.
Q. You have been there how long!
A. I been there 12 years.
Q. How many hours a day do you work?
A. Well, that depends.
Q. How many hours a day do you work?
.
A. Ten, 12 hours a day in the summer and this time of the
year, eight.

I

II

i

Pepsi-Cola Bottling Co.

v. A. L. McCullers.

Ill

Ray Jones.·
Q. Mr. Jones, I want to know do you have a definite sched-

ule1

A. We have aQ. Do youY

A. Yes, sir.
Q. ·what are your hours per day?

A. I work eight and. ten hours per day; 12 hours per day.
Q. How many hours a day did you work yesterday!

A. I worked ten hours yesterday.
,
Q. How many hours did you work last Friday!
A. Ten hours.
Q. Do you work ten hours a day Y
A. That's approximately what we work, ten hours a day.
Q. How many hours is your plant open 7
A. We start bottling in the morning at 7 :00 o'clock and we
bottle until 4 :30.
,
Q~ No bottling is done between that timet
page 135 ~ A. No, sir.
Q. Other than that timer
A. That's the time of the year, this time of the year· Pm
going to give you ·now.
·
Q. You said yon were in the plant all the time?
A. Practically all the time.
Q. You are in complete charge1
A. Yes, sir.
·
Q. And you said you watched the operations, is that true!
A. Yes, sir.
Q. Who watches the operations today'I
A. I got a plant foreman and a laboratory foreman on the
job that works under me and.works with me.
.
Q. Will you state to the court from your own knowledge
when that machine was purchased or placed in operation in
Norfolk, if you know?
A. I just told you when I come up here it was purchased
and installed around April, '42.
·
· Q. What model machine was it then 'I
A-. That was four compartment superkleen liquid soaker.
Q. You don't know when that was made?
A. Made just a few months prior. I wasn't in Chicago.
Q. Did you buy it new?
A. Brand new.
Q. Now then, if you bought it new and you
page 136 ~ say, and offered as evidence this chart here, how
·
do you account for the fact that this plan was
printed in Jannary, 19371
·
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A. I explained to the judge that this machine, this same
model might have been made in 1937. I say this same model,
not the machine.
Q. Did you say model or machine Y
A. Model of this machine. This same pattern might have
been made. I didn't say this particular machine.
Q. Mr. Grey-· ·
A. Mr. Jones .is my name.
Q. This chart you gave me is five years behind time?
A. No, wait a minute. '\Ve sent for these instructions,
blueprints as we want them.
Q. What does that say on there, :Mr. Grey?
A. That is January, 1937.
Q. And you bought the machine what yearf
A. We purchased this machine and put it in in '42.
Q. Then you believe that this plate or this chart, or whatever you wish to call it, was not published and printed in
1937?

A. I didn't say this machine wasn't being built in 1937.
I didn't say it wasn't being built in 1935. The same type or

soaker is nothing new to the world. The bottling industry ·
have been using them for years and years.
.
Q. Same thing has been used for years and
page 137 ~ years Y
_
Q. All right. That's all. Just a moment. Now,
you say that your operations are completely in Norfolkf
A. Yes, sir, the bottling operations.
Q. How many miles removed from this area would you say
that was!
A. You meanQ. From where we areY
· A. To Norfolk?
Q. From where your plant is in Norfolk.
A. I'd say it was 12 miles.
Q. All of your employees are in Norfolk T
A. All that bottles.
Q. You employ all of your people in Norfolk except those
that distribute over hereT
·
A. Yes, sir.
Q. Use Norfolk helpT
.
· A. Yes, sir.
Q. You made a statement here that this machine was the
most modern that you know about. Will you state to the
court how many different machines and plants you have been
·
into the last yearf

l
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A. ·AU that would be kind of hard to tell because lots of
time I take a .vacation and I make it my business to go and
visit the plant foreman and see what the other man's got and
doing.
page 138 } ·Q. You testified that you are an authority, that
·
you know about all kinds of machines.
A. I didn't say that. I didn't say I knew.
Q. What did you say, Mr. Jones!
A. I didn't say that.
Q. What did you say1
A. I had been a plant superintendent for 29 years, off and
on but I have been for. 12 years plant superintendent there
and ]\fr. Rixey asked me if I knew this machine. Yes, I said
I knew it.
Q. How many different machines in the last 12 months have
you·examined· and seen in operation!
A. Quite a few of them. ·
Q. "\Vould you just tell me where they were and the bottling
company's name.
A. I saw a soaker in Newport News, Coca-ColaQ. Our friend. I want to know tllat.
A. Coca-Cola Bottling Company in Newport News, Canada
Bottling Company in NorfolkQ. What's the other one 1 ·
A. Canada Dry in Norfolk.
Q. All right.
A. Coca-Cola in Norfolk, Pepsi-Cola in Lexington, North
Carolina, Pepsi-Cola in Elizabeth City, North Carolina, PepiCola in Rocky Mount, Nort)l Carolina, Pepi-Cola
page 139} in Winston-Salem, North Carolina. Keep on7 I
can just keep on.
-Q. Keep on. I want to know how many you have seen in
the last 12 years, as you have testified.
A. Didn't say last 12 years.
Q. Last 12 mon_ths.
A. I think that's enough.
.
Q. I want to know, in tlie last year, how many machines
you have examined. Now tell me in the last year, how many
companies you have visited and seen machines similar to this
~1

A. I've told you.
.
Q. In other words, you have seen seven and most of therµ.
around this area, is that right¥
A. Not all of them. I called Elizabeth City, Lexington,

I
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North Carolina. Greensboro, North Carolina, but I visited
that one, I don't know whether you got it down.
Q. How long does it take you to visit, make a thorough
inspection?
. A. I didn't say I made a thorough inspection.
Q. How can you say you have the most modern equipment
if you didn't make a thorough inspection Y
A. When you walk up to a machine, you read your plate
name. You know what kind of machine it is.
Q. If it's a Liquid Super Soaker, Liquid build them all
and in four compartments? You walk up and see
page 140 } the nameplate and you say from this you got the
best machine made 7
A. Yes, sir.· They don't make them no bettt=ir than that,
I'd. say.
·
Q. Now, you will admit that at the best, that's a machine,
won't you? It's mechanicaU
A. I admit it's a good· machine.
Q. You will take an oath that the machine was not. built
after 1942 7
'
A. After 1942.
Q. It was built prior to 1942 7
A. Yes, sir.
Q. And that's a machine. In ·that six years, how many
times has it broken down, do you recall?
A. You going back to the same thing. You take a Cadillac
after.
Q. I'm not talking about a Cadillac automobile. I want
to know-·

Court: You are a little prone to argue with the witness.
(To the witness) Counsel has a right to ask you questions
and of course you have a right to answer them. You don't
have to say yes or not but I don't think it calls for a discussion of a Cadillac automobile. If you will answer the question, we'll all get along all well and good.
A. If you want to know how many times it has broken
down, I couldn't tell you. I won't be able to. Pd
page 141 } be crazy, over a period of six years.
·
Q. You mean it broke down so many times you
can't couhU
·
A. Yes, all machines break down but that machine breaking
down don't affect the machine.
Q. That is your own testimony, that the machine broke

J
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down so many times that yon can't count it~ b1okc clown so
many times. Now, you have testified that this machine here~
you submerged the bottle three times, is that trnef
A. Four times. ·
Q. Why do you submerge it more than once t
A. Yes, get a, better bottle, cleaner bottle.
Q. Get a cleaner bottle Y
A. Get a more _sparkling bottle.
Q. After you submerge it four times, in your opinion it's
dean and fit for human consumption 7
A. Yes, sir.
Q. Nothing possibly could happen to it after that?
A. That's practically true. Nothing ·po~sibly-:you say
"nothing possibly" you covering a lot of territory.
Q. I'm asking you,._ in your opinion; after you have submerged it in this solution that you have referred to as so
powerful that it would eat his hands off, a man's body, eat
his feet off, after it goes through there, is it po·ssible for anything to be in the bottle 'l
A. That's why we sit two inspectors.
Q. That's why you have two inspectors!
.
page 142 } A. All machines is mechanical and you got to
make it mechanical and therefore we keep two
inspectors to inspect and watch the bottles for chipped necks
and such as that.
Q. Do y~u keep them there to see if a mouse gets in there f
A. No, because a mouse ain't coming through there.
Q. You don't keep them there to watch for a mouse, is
that it 7 He stays there to wafoh for other substances i You
don't watch for miceY He watches for other foreign substances!
·
·
Court: Let's don't argue with him. I've stopped him and
now I've got to stop you.
Q. Mr. Jones, you testified that the two inspectors, that
you referred to, are there to find ot]Ier foreign substances
but they are not there to find mice 1
A. Mice ain't going through that substance.
Q. What does go through there, if you knowf
A. I told you. Sometimes the heat willQ. I'm asking you do you kriow.
...

Court: Let him answer.

.

'"
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Ray Jones.
A. The heat causes the neck of the bottle to chip, to break
off. Somebody may open and the feeders can't catch it when
they put it in the soaker and the next one will throw .it aside
and put another bottle there. "\Ve ·keep them down there to
watch the necks of the bottles for cracks and somepage 143 ~ times when they go through temperatures, they
crack. If we don't take Uiat out, we'll loose that
fluid because when we fill it-it breaks.
,
· Q. Am I correct 7 You testified a few moments ago those
bottles 9:re cleaned by a rod effect Y
A. Bristle brush.
Q. 'What is that made Qf?
A. Bristles.
Q. Those bristles ever come off 1
A. They wear out.
Q. I didn't ask you tlmt. I asked you if they come off1
A. I never seen them.
·
Q. So long as you had that machine, they have never been
changed?
·
·
A. Yes.
Q. Then they don't wear out Y
A. They wear out.
e change them.
Q. Where do they go when they wear ouU
A. They wear off.
Q. What wears offY
A. The ends wear off.
,
Q. What happens when it wears off Y
A. They don't wear off in great big pieces.· That's small.
Q.. Wear off in little tiny, pieces 1 Does it wear
page 144 ~ off in tiny piecesY
.
A. Yes, sir:
Q. Would you examine that? Would you tell me if that is
caustic soda solution Y Would you smell iU (Hands him
bottle.)

,v

Mr. Rixey: He didn't say there was any caustic solution
in there.
Q. What did you testifvwas in there? Will vou drink that?
A. I'm not going to drink that.
Q. You won't drink that bnt you offered that for sale for
huinan· consumption.
·
· A. She opened .that bottle in April and kept it until now.
Q. You refuse to taste it. Now0 you say this machine was
installed in 1942.Y
A. That is correct.
Q. And y.ou have been the plant manager.
w
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Ray Jones.

A. Plant Superintendent.
Q. Do you handl~ any of the complaints for the company7
A. What comp]amts 7
.
·
Q. The complaints similar to the one Mr. Grey jmit spoke
about. Mr. Grey testified that be was called by an attorney
in Hampton. Do you handle any of tl1e complaints?
A. No, I don't handle any of the complaints.·. I don't know
anything.
.
Q. You mean to say that as long as they have been operating in Norfolk, this is the first complaint they had to your
knowledge¥
page 145 ~ A. They got an office set up there to take care
. of that.
RE-DIRECT EXAMINATION.
By l\Ir. Rixey:
Q. I forgot to ask him a few questions. I for got to ask
you, Mr. Jones, about this source of the water that you use
for filling these bottles. I'm not talk~~ about the water that
is used in this soaking machine but we water, as I understand it-first is syrup put in and it goes around andMr. Gordon: I don't mind him asking him a question. It
is his own witness but I don't like him to lead the witness.
I object to him lending this man. ·
Mr. Rixey: I am just trying to make myself clear to the
witness, what I am ref erring· to.
·
Court: Well, I think the question is le~cling.
Q. Well, I would like for you to tell the jury please, Mr.
Jones, where the water comes from that you put in on top
of the syrup, just before you put on the cap. You understand
the water I am talking about Y
A. Yes.
Q. Tell us, please, where that water comes from and how
it-is treated up to the time it is put in t11eref
A. We get it from the city, city water and run it in the
purifying system. We run it to. the filtering system and it
goes from the filtering system to the carbonntor and between
the filtering system and the carbonator is what we call a
polishing .with 80 wire screen and this water goes
page 146 ~ in the carbonator and t11e water is carbonated to-'
gether and goes to the filter head and then into
the bottle.
·
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Ray ,Tones.
Q. From the time that water comes in through the city
mains, from that time, you say, it goes through your filtering
plants and other things you have in there. Is there any opening of that water system at all 1
A. No, sir.
Q. The whole tlling is closed upT
A. Yes, sir.
.
Q. Is there any chance for any mouse or any foreign substance to get into that system T
A. No, sir.
Q. Tell uso-- please, about bow you get your syrup? What
do you use for your syrup?
A. Our syrup comes in and we mix it in the stainless steel
mixers and get it mixed. We pump it through a filter up to
our reserve tank and store it up.
Q. Does that syrup pass through any strainers T
A. Yes, sir, goes through 80 wire lilcreen.
Q. How many strainers does it go through T
A. From the pump, from the mixing pump it leaves the
storage, one, it passes through another. Two strainers.
Q. And from the time it is strained going through that system, is that opened in any wayT
A. Closed up. Goes through stainless steel pipe.
Q. · Any chance of anybody putting any foreign
page 147 ~ substance into that lilyrllp stream Y
A. No; sir.

page 148
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INSTRUCTIONS.
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Plaintiff's bistruction No. ".A'' (.qranted):

"The Court instructs the jury that if they find from the
evidence that the defendant, Pepsi-Cola Bottling Company
of Norfolk, Incorporated, manufactured or bottled and placed
upon the market the bottle of beverage called Pepsi-Cola in
question in this case, for human consumption, and that the
plaintiff, Addie Lee· :McCullers, purchased said bottle of
beverage in the due course of trade and that as the result of
the negligence of thP. Pepsi-Cola Bottling Company of ·Norfolk, Incorporated, the said bottle of Pepsi-Cola so purchased
contained foreign substance, and plaintiff was thereby damaged it is your duty to return a verdict for the plaintiff, un- .
less you further believe that the plaintiff wa~ guilty of contributory negligence.''
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Mr. Rixey: My objection to tliat instruction is that is one
of those things that carry a lot of language to which there
is no dispute whatever. The real meat of the coconut is contained in this provision and tltls only,, "and that as a result
of the negligence of the Pep~i-Cola Bottlin~ Company ·of Norfolk.'' I do not think it is proper to tell the jury a whole
lot of things that are not disputed in the case and then hide
the meat in the coconut down in the interior somewhere and
·
.
give the instruction in that form.
Court : I think this instruction is all right and
page 149} I will note your exception.
Plaintiff's 1'm:truction No.

u

B" (granted):

. "The Court instructs the jury th,;tt they may infer negligence from the fact that foreign substance was f onnd in the
bottle, and the law does not require the plaintiff to show the
particular derelicition.''
M~. ~ey: Now, in the first place, that it is a matter of
fact is a matter of law. I would say that the instance a
foreign substance .is found is evidence of negligence or it is
sufficient from wl1ich the jury may infer negligence but I do
not think that it is proper to single out a piece of _evidence
like that and tell the jury that tlmt is sufficient to sustain
the verdict that they might render. In other words, the meaning of the instruction is that if vou can guess or speculate
whether we are guilty of negligence in soi;ne way that is not
disclosed, without specifying the particular in which we were
guilty of dereliction, then you find for the plaintiff.
Court : I think "B,, is all right.
Mr. Rixey: I note an excep~ion as to "A" and "B''.

Defendants' Inst-ruction No. 1 (granted):

'~The Court instructs the jury that if you are unable to de·
termine from the evidence whether the defendant bottling
company was guilty of negligence and if it is just as probable
that it was not negligent as that it was, or .that the ac~ident
complained of was unavoidable m the exercise of
page 150 } a high degree of care, yon should find for the defendant bottling company.
Defendants' Instruction No.

~

(granted) :

"The court instructs the jury that tlrn burden is upon the
plaintiff to prove by the preponde!rance of the evidence that

/
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the foreign substance was in the bottle when it left the custody
of the defendant bottJing company. Unless the plaintiff has
so proven by the preponderance of the evidence, you should
find for the defendant bottling company.
. "If after hearing all the evidence, you are in doubt as to
whether the foreign substance was in the bottle when the
bottle left the custody of t.he defendant bottling company, and
it appears equally. as probable that it was not in the bottle
·when the bottle left the custody of the defendant bottling
company, as that it was, then you should find for the defendant bottling company.''
Defendants 1-I1istruction No. lJ (granted):

"The Court instructs the jnry that in determining whetl1er
the foreign substance was in the bottle at the time it was filled
and capped at the bottling company's plant, the jurv mav consider the time the bottle was out of the plant and In the possession and under the control of others, and whether any opportunity existed for persons otl1er than the bottling company to place the foreign substance therein or permit it to
get in, and all other facts and circumstances of the case."
I

Defendants' Instruction No. 4 (granle<l):

page 151

~

"The Court instructs the jury that while the
defendant bottling company owed the duty to exercise a high degree of care in the bottling and preparation
of its product, this suit is based on negligence and the defendant bottling company is not an insurer or guarantor that
any bottle will be free of foreign substance."
·
Defendants' Instrnction No. 5 (refused):

"The Court instructs the jury that if you believe from the
evidence that the existence of the foreign substance in the
bottle was an unavoidable ac.cident so far as the bottling company was concerned, without negligence on its part you should
find for the defendant bottling company."
Mr. Rixey: The defendant excepts to the refusal of the
court to grant this instruction on the ~round that this instrucUon correctly states the law and should be given.
Defendants' Instruction No. 6 (.qranted):

"The Court instructs the jury that the burden is upon the
plaintiff·to prove each and every element of her case by the

.,
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preponderance of the evidence; and a verdict for the plaintiff
cannot be based upon conjeeture, guess~ speculation or random
judgment but can be based only upon the evidence.''
Defendants' Instruction No. 7 (granted):

"The Court instructs the jury that the mere presei,.ce of
foreign substance in the bottle will not of itself alone· ,mstain
a recovery by the plaintiff, unless vou believe from
page 152 ~ the evidence that tl1e defendant was guilty of such
negligence as was the proximate cause of the injury1 if any.''
Defendants' Instruction No. 8 (granted):
"The court instructs the jury that the prima facie case of
negligence mentioned in Instruction '' B '' may be rebutted by
evidence from :which it may be reasonably inferred that the
bottling company exercised a high degree of care and that
the foreign substance was not in the bottle while 'in the bot7
tling company's plant.
.
'' And if after hearing all the evidence you believe that the
bottling company did exercise a high degree of care in the
washing and filling of its bottles, your verdict should be for
the defend ant bottling company.''
Defendants' Instruction No. 9 (granted) :

"The Court instmcts the jury. that ev.en though you may
believe from the evidence that the foreign substance was bot..:
tled in the bottling coinpany's plant, and that it was negligent
in doing so under other instructions of the Court, yet if the
jury shall further believe from the evidence that the plaintiff,
by the-exercise of reasonable care should have discovered the
foreign substance in the bottle before consuming its contents,
and thereby, avoided injury to hereself, and that she did not
exercise such care, she is not entitled to recover damages in
this action and you should find for the defendant bottling
company.''
page 153 ~ . Mr. Gordon: I object to that on the grounds
that there is no duty on her.
Court: I'll grant it.
Mr. Gordon: I note an _exception.
Defendants' Instruction No. 10 (refused):

"The Court instructs the jury tltat even if ,t~e foreign substance c·omplained. of wa~ bottled at the hottlmg· company's
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plant and later consumed in whole or in part by the plaintiff~
and even if she was injured thereby without negligence or
fa ult. on her part, yet if upon the whole case the -evidence
shows tliat the defendant bottling company exercised a high
, degree of care in the bottling preparation and inspection of
its product, the bottling company bas discharged its full
duty and the plaintiff is not entitled to recover damages from
it."
Mr. Rixey: The defendant excepts to the action of the
court in refusing this instruction· on the grounds that this
instruction correctly states the law and should be given and
· is not covered by any other instruction.
The instructions were road by the Court to the jury.
At this time, the court was adjourned until tomo~row, Tues
day, February 6, 1948, at 10 :00 a. m.
'
page 153a ~

When the Court convened on ·the morning of
February 6~ 1948, and before the argument to the
;jury, counsel for the defonclants moved the court to strike aH
the. evidence in reference to the complaints and condition· of
the plaintiff subsequent to :May 10th, on the grounds that inasmuch as the doctor testified that he 1Jad disc.barged the
plaintiff cured on 1\fay 10th and, although he had treated her
for the various complaints subsequent to May 10th, he was
unable to say whether her condition subsequent to 1\foy 10th
was the result of the drinking of the pepsi-co]a on April 22nd,
and tl1erefore the jury has no right in assessing dama~es to
take into consideration any complaints, pain and suffering,
loss of appetite and other conditions of wl1ich she complained
as existing subsequent to May 10th, because the burden of
proving the causal connection is upon the plaintiff, which she
failed to bear. Thereupon the. Court told the jury that they
should disregard all the evidence in reference to the complaints, pain and suffering, loss of appetite and other conditions of the plaintiff as existing after May 10th, with the exception of the testimony of tl1e plaintiff herself as to those
matters; and that as to the plaintiff's own testimony in that
re~ard the jury lmd a right to consider the same; to which
ruling of the Court the defendants excepted.
The Defendant Isaac Johnson, Jr. ·moved the Court to
strike the evidence as to him, which motion tl1e Court sustained; and the case proceeded as against· the other defendant.
· page 153b } The case was argued before the jury. Tbe
jury returned to their room/ and subsequently
returned a verdict in the following words :

Pepsi-Cola· Bottling Co. v. A. L. McCullers;
"We the jury find for the plaintiff against the defendant,
the Pepsi-Cola BQttling Co. of Nfk., Inc., in the sum of
$1,200.00. Carlie E. Johnso~ Foreman." ·
Thereupon the defend~nt, Pepsi-Cola Bottling Company of
Norfolk, Inc., moved the court to set aside the verdict as to
it, and enter final judgment for it, or in the discretion of the
Court grant a new trial, as the ends of justice may requirez
on the grounds that the verdict is contra1·y to the law ana.
the eyidence and without evidence to support it, that the
Court erred in granting and refusing instructions, and erred
in its rulings on the motions in reference to the evidence,
._
and that the verdict is excessive.
_On another ,day the-motions .were argued; upon consideration of wliich the Court overruled the motions and rendered
final judgment for the plaintiff on the verdict; to which the
said defendant Pepsi-Cola Bottling Company of Norfolk, Inc.,
duly excepted.
page 154 ~
JUDGE CERTIFICATE.
I, Frank A. Kearney, Judge of the Circuit Court of Elizabeth City County, Virginia, who presided over the foregoing
trial in the case of Addie Lee McCullers v. Isaac Johnson,
Jr., and Pepsi-Cola Bottling Co. of Norfolk., Inc.t tried in
said Court at Hampton, Virginia on the 5th and 6tn of February, 1948, do certify that the foregoing is a true and cor~
rect copy and report of the evidence, together with the motions, objections and exceptions on the part of the respective
parties, and the action of the Court in respect thereto, and
all other incidents of the trial on Febraury 5 and 6, 1948~ as
therein set forth.
·
I do further certify that the attorney for the plaintiff had
reasonable notice, in writing, given bv counsel· for the defendants, of the time and place when tlie foregoing report of
t.he testimony, exception~, and other incidents of the trial
would be'tendered and presented to the undersigned for signature and authentication, and that the said report was presented to me on the 29th day of April, 1948, within less than
· ~ days after the entry of final judgment 'in the said cause.
Given under :iny hand this 29th day of .A:pril, 1948. FRANK A. KEARNEY,
Judge of the Circuit Court of Elizabeth
City County, Virginia: ·
A Copy Testa:
. Judge.
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CLERK'S CERTIFICATE.

'

I, R. E. Wilson, Clerk of· the Circuit Court of Elizabeth
City County, Virginia, do hereby certify that the foregoing
is a true copy and report of the testimony, objections, and
other incidents of the case of Addie Lee McCullers v. Isaae
Johnson, Jr.~ and Pepsi-Cola Bottling Company of Norfolk:,
Inc., and the original thereof and said copy, and original exhibits duly authenticated by the Judge of said Court, were
lodged and· filed with me as Clerk of said Court on the 10th
day of May, 1948.

R. E. WILSON,
Clerk of the Circuit Court of Elizabeth
City County, Virginia..
By DIANA C. LOCKWOOD,
De-puty.
.
CERTIFICATE.

I, R. E. Wilson, Clerk of the Circuit Court of Elizabeth
City County0 Virginia, do hereby certify that the foregoing is
a perfect transcript of the reeord of the notice of motion for
Judgment heretofore pending in the Court between Addie
Lee McCnllers as Plaintiff and Isaac .Johnson, Jr., and PepsiCola Bottling Company of Norfolk, Inc., as defendants, as the
same now appears from the original papers and records on
file in my office.
I further certify that the notice required by law to be given
by the appella~t to appellee, upon application made to me for
a transcript of the record has been duly given; is filed among
the original papers in this office and is copied in this record.
Given under my hand this 27th day of May A. D., 1948.
R. E. WILSON,
Clerk of the Circuit Court of Elizabeth
City County, Virginia
By J. T. FROST,
Deputy.
A Copy-Teste: M. B. WATTS, C. C.
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