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Record No. 3948
IN THE

Supreme Court of Appeals

of Virginia
AT RICHMOND

BARKLEY C. UMBERGER
v.

CHARLES T. KOOP
From the Circuit Court of Pulaski County

RUL E 5: 12 -

BRIEFS

§5. NUMBER OF COPIES. T wenty-five copies of each brief shall
be filed w it h the clerk of the Court, a nd at least three copies
mailed or deliver ed to opposing counsel on or before the day
on w hich t he brief is filed .
§6. SIZE AND TYPE. Br iefs shall be nine in ch es in length and
six inches in w idth , so as to confor m in dimension s to the
printed record, and shall be prin ted in type n ot less in size, as
to height and width, than t he type in which the r ecor d is
prin ted. The r ecord number of the case and the names and
addr esses of counsel submitting the brief shall be prin ted on
t he front cover .
M. B. WATTS, Clerk
Court opens at 9: 30 a. m.; Adjourns at 1: 00 p m.

NOTICE TO COUNSEL

Tl11s case proy~f,Y "·ill !)e called at the session of court to
he held
·
\ ou n·ill be advised later more definitely as to the date.
Print names of counsel on front cover of briefs.
1VL B. \VATTS, Cle rk.
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RULE 5 :12---BRIEFS
§1. Form and Contents of Appellant's Brief. T he opening brief of appellant shall
contain :
(a) A subject index and table of citations with cases a lphabetically a rranged. Th e
citation of Virginia cases shall be to the officia l Virginia Reports and, in a ddition,
may refer to other reports containing such cases.
(b) A br ief statement of the material proceed ings in the lower court, the errors
assigned, and the questions involved in the appeal.
(e) A clear and concise statement of the facts, w ith r eferences to the pages of
t he printed record when there is any possibility that the other side may question t he
statement. When the facts are in dispute the brief shall so s tate.
(d) W ith respect to each as~ignment of error relied on, the principles of law, the
argument a nd the authorities shall be stated in one place a nd not scattered t hrough
t he brief.
(e) The signature of at least one attorney practicing in this Court, a nd his address.
§2. F orm and Contents of Appellee's Brief. T he brief for the appellee shall contain:
(a) A subject index and table of citations with cases alphabetically arr anged. Citations of Virginia cases must reft.r to the Virginia :Reports an d, in addition, may refer
to other reports containing such cases.
(b) A statemen t of the case and of the points involved, if the appellee disagrees
with the statement of appellant.
(c) A sta tement of the facts wh ich are n ecessary to correct or amplify the statem ent in appellant's brief in so far as it is deemed e rroneous or inadequate, wit h appropriate references to the pages of the record.
(d) Argument in support of the position of appellee.
The brief shall be signed by at least one attorney practicing in this Court, g iving
his address.
§3. Reply Brief. The reply brief (if any) of the appellan t shall contain all the
authorities re lied on by him not re[errecl to in his opening brief. In other respects
it sha ll confo rm to the requirements for appellec's brief.
§ 4. Time of Filing. As soon as the estimated cost of printing the record is paid
by the appellant, the clerk shall forthwith proceed Lo have printed a sufficient num ber
of copies of the record or the designated parts. Upon receipt of the printed copies
or of the substituted copies allowed in lieu of printed copies under Rule 5 :2, the
clerk shall forthwith mark the filing date on each copy and transmit three copies of
the printed record to each counsel of record, or notify each counsel of record of the
filing date of t he s ubstituted copies.
(a) T he opening brief of the appellant shall be fi led in the clerk's office w ith in
t wenty-one days after the date the printed copies of the record, or the substituted
copies allowed under Rule 5 :2, are filed in the clerk's office. T he brief of the appellee shall be filed in the clerk's office not less than twenty-one days, and the reply
brief of the appellant not less than two days, before the firs t day of the session a t
which the case is to be heard.
(b) Unless th e appellan t's brief is fi led at least forty-two days before the begin ning of the next session of the Court, the case, in the absence of stipula tion of
counsel, will not be called at that session of t he Court; provi ded, however, th a t a
criminal case may be called at the next session if the Commonwealth's brief is fi led at
least fou rteen days prior to the calling of the case, in which event the reply brief for
t he appellant shall be filed not later than the day before t he case is called. This paragraph does not extend the time allowed by paragraph (a) above for the filing of the
appellant's brief.
(c) Counsel £or opposing parties may file with the clerk a written stipulation
changing the ti me for fil ing briefs in any case; provided, however, tha t all briefs
m ust be fi led not la ter than the day before such case is to be heard.
§5. N umber of Copies. Twenty-five copies of each brief shall be fi led w ith t he
clerk of the Court, and al least three copies mailed or delivered to opposing counsel on
or before the day on which the brief is fi led.
§6. Size and T ype. Briefs shall be nine inches in length and six inches in width,
so as to conform in dimensions lo the printed record, and shall be printed in type not
less in size, as to height and width, than the type in which the record is printed. T he
record number of the rnse and the names and addresses of cou nsel submitting the brief
shall be printed on the front cover.
§7. Effect of Noncompliance. If neith er party has filed a brief in com pliance w ith
the requirements of this rule, the Court will not hear oral a rg umen t. If one party has
b ut the other has not file d such a brief, t he party in default will not be heard orally.
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IN THE

Supreme Court of Appeals
of Virginia
AT RICHMOND

Record No. 3948

VIRGINIA:
In the Supreme Court of Appeals held at the Court-Library
Building in the City of Richmond on Wednesday the 10th day
of October, 1951.
BARKLEY C. UMBERGER

Plaintiff in Error,

against
CHARLES T. KOOP,

Defendant in Error.

From the Circuit Court of Pulaski county.
Upon the petition of Barkley C. Umberger a writ of error
and supersedeas is awarded him to a judgment rendered by
the Circuit Court of Pulaski county on the 10th day of May,
1951, in a certain notice of motion for judgment then therein
depending wherein the said petitioner was plaintiff and Charles
T. Koop was defendant, upon the petitioner, or some one for
him, entering into bond with sufficient security before the
clerk of the said circuit court in the penalty of ten thousand
dollars, with condition as the law directs.
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S. C. SHELTON, the next witness, being first duly
sworn, was examined and testified as follows:
DIRECT EXAMINATION

By Mr. Campbell:
Q Mr. Shelton, what are your initials?
page 52 ~ A S. C.
Q And what is your ,official position, if any?
A I am Investigator for the State Police.
Q What was your position in May of 1949?
A Trooper, Virginia State Police, Stationed at Pulaski.
Q Were you called on to examine this accident out here
in which Mrs. Koop was killed?
A I was
Q Could you give us the date of that accident?
A May 5th, 1949 and the approximate time of eight p. m.
Q How soon did you reach the scene of the accident?
A I have no way of knowing the exact time of the accident,
but I believe it must have been about thirty minutes afterwards.
Q About what time did you get there?
A About eight-thirty.
Q About eight-thirty. Now, Mr. Shelton, at that time
or immediately thereafter, I mean the next day or two, did
you make any measurements of the location?
A I made measurements at the time the cars were at the
scene.
Q At the scene before the cars had been moved?
A Yes, sir.
page 53 ~ Q All right, sir. Now what measurements did you
make there??
A The accident was in the "Y," intersection of lOOY and
101. The width of the section of road designated as 101 is
eighteen feet, four inches at what was determined to be the
point of impact. There was an additional nine feet, eight
inches intersecting road from lOOY which came in facing
Wytheville. That would be to the north side of the road.
Q When you said, as I understood you, the width of the
road, you mean the width of the hard surface black top?
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A The hard-surface portion of the road. Yes, sir.
Q Now, were there any marks there in the highway, fresh
marks?
A Yes, sir. It had been raining and due to the rain there
was no lasting marks made by the truck, tractor trailer, but
there was a skid that I could identify at the time I got there
and I measured that skid at a point not less than twenty feet
from what was thought to be the point of impact and a distancp
of forty-six feet from the point of impact to the point of rest
for both vehicles.
Q Were there any marks in the road disturbing the hard
surface of the road?
A Yes, sir. At the point of impact, the tractor had
page 54 ~ gone up over the front of the car, breaking the car
down so that the middle of the car to the rear of th<~
axle broke down and hit the ground, and that place there was,
-there is no picture there, but there is one over here on that.
Q All right. Did you take some pictures out there?
A I took some pictures that I am not at all proud of. The
camera was out of adjustment and the focus was bad on all
of them.
Q You showed us four of these and I believe you showed
the Gentlemen on the other side some of them.
A There was another one that wasn't in the other group.
Mr. Campbell:
Would you gentlemen permit us to see that?
The Witness:
It is the one with the tape measure showing the flashlight
laying in the picture.
Mr. Gilmer:
That is this one?
The Witness:
Yes, sir.
Mr. Campbell:
Thank you, sir.
By Mr. Campbell:
Q Now I show you here a photograph showing the tape

f"
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measure extending horizontally and then two legs of a man
and flashlight laying down there. Is that the photograph that
you have just mentioned?
A Yes, sir. That shows the damaged portion of the
page 55 ~ hard surface .where the tractor had -gone on top of
the car, breaking it down causing it to dig into the
hard surface.
Q And you took this, yourself?
A Yes, sir.
Q There that night at the time of the accident?
A Yes, sir.
Mr. Campbell:
We offer this photograph in evidence marked .Exhibit
S. C. 'S. No. 1.
The Court:
Any objection?
Mr. Gilmer:
No, sir.
(The photograph above referred to was marked and
filed as Exhibit S. C. S. No. 1.)
The Court:
Do you want- the photographs .passed to the jury as they are
marked?
By Mr. Campbell:
Q Mr. Shelton, if you will be good enough to come over
here, the jury can see .you.
A I believe we can understand this .one better if you will
introduce another one at this time with a head-on view.
Q This one?
·
A No, sir. This, and possibly that one, too.
Mr. Campbell:
This one shows what I had in mind. Now, ·we · also offer
in evidence a ph6tograph purporting to show the front of an
automobile bearing license number-~G3 and some other figure,
seven.
The Witness:
page 56 ~ Seventeen.
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Mr. Campbell:
Seventeen.
Mr. Harman:
Mr. Campbell, I believe that is 8G8317.
By Mr. Campbell:
Q 8G8317?
A Yes, sir.
Q Did you also take that photograph?
A Yes, sir.
Q What does that photograph show?
A After the two vehicles were separated, that shows the
damage to the car showing how it was broken down, that both
front tires were blown out and the entire engine assembly
was broken down to where the whole thing touched the ground
just to the rear ·of the front axle.
Mr. Campbell:
We offer this in evidence marked Exhibit S. C. S. No. 2.
(The photograph above referred to was marked and
filed as Exhibit S. C. S. No. 2.)

Q Now I hand you another photograph that seems to be
the side view of a tractor that is marked No. 75 and B. C.
Umberger, Wytheville, Virginia as it is headed into a car. Did
you take that?
A Yes, sir, I did. This shows the point of rest for the
two vehicles after the collision.
Q Had they been moved at all when that was taken?
page 57 ~ A They had not been moved.

'
~,·
.·=.

Mr. Campbell:
Now we offer this in evidence marked Exhibit S. C. S. No. 3.

·A

(The photograph a~pve referred to was marked and

'-~..

filed as Exhibit

S.1S.
J

No. 3.)

,)// By Mr. Campbell:
/1/
Q Now I notice on thi~ S. C. S. No. 3 that the car appears
to be broken down.
thaji'what you referred to?

r

.f

i
,

•.I

t f -L{

#~ ! [

\·,

I{}. ..~ft;,)j :

6

Supreme Court of Appeals of Virginia

S. C. Shelton
A Yes, the bumper of the truck was on top of the engine
of the car causing the whole weight of the truck to force the
car down, breaking it down and blowing the two front tires
out at the same time and digging it into the hard surface.
Q Now then, if you will come over here and we will explain to the jury. Now taking the S. C. S. No. 1 which is the
small photograph of the man's feet and the flashlight, I see
a mark on there that seems to be perpendicular to the tape
line.
A Which mark are you referring to?
Q That mark right there. What is that mark?
A That is from part of the under part of the car that
dug out after the impact.
Q Was that a fresh mark in the road?
A That was a fresh mark, yes.
.·
Q And it shows to have been dug out into the hard
page· 58 ~ of the highway, does it not?
A Yes.
Q Now, will you state whether or not there were any
parts of the car as broken down that were in contact or could
have come in contact with the hard surface of the highway
and made a mark similar to· the one which you found there?
A The entire undersection under the engine was broken
down and drug all of the way back.
Q And could that have made the type of mark you found
there?
A Yes, sir. I checked the car again after it got to the
garage over here in Pulaski and it had fragments of hard surface
still on it where it had drug back.
Q The under part of the car?
A Yes, sir.
Q So the fragments of the hard surface were still clinging
to a part of the car that was broken down there, showing it
had been in contact with the hard surface, is that correct?
A Yes, sir.
Q Now, with relation to the center line of the highway,
where is that that is shown in this photograph?
A There was no painted stripe in this particular. position
of the highway. As best I could indicate, the flash·,
·,;
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S. C. Shelton
page 59

~

light is lying in the center of the portion of the
road you would call .101.
Q And that flashlight is lying in the center as you determined it there, of the hard surface of the old Lee Highway, is
that right?
A Yes, sir.
Q And the old Lee Highway is the road that runs straight
on from the bridge just west of the truck center on up to Kelly's
Filling Station?
A Yes, sir.
Q And joins the main Lee Highway there at Kelly's Filling
Station. Now you say this flashlight right here indicates the
center of the hard surface?
A Yes, sir.
Q Now, did you measure the distance that this mark in
the highway was from the center of the highway as indicated
there by the flashlight?
A I only estimated that to be about ten to twelve inches
because this mark, that one mark wasn't all there was to it.
All of this back in here is marked off all of the way across.
Q Now I see there, there were light marks in there, lightlooking places in there, and were there also scars in the hard
surface?
page 60 ~ A There were fresh marks similar as the one perpendicular to the tape line.
Q Now, was there anything in the undercarriage or underworks there of the car that could have made those marks?
A Yes, sir. Just behind the front axle you have, some cars
call it a stabilizer arm that reaches all of the way across, and
that was bent down and scarred all of the way from one end
to the other where it had been knocked backward against the
hard surface.
Q You examined that later?
A Yes, sir.
Q So, can you state to the jury that the three marksA That is one mark. It just shows up as three.
Q It doesn't show up, plainly?
A It is jus~ a big scar and three light places.
Q I see. Now then, you estimated the distance from the

r
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flashlight over to the mark that ran with the road and perpendicular to the tape line to be how much?
A Ten or twelve inches.
Q On which side, now?
A That would be to the south side of the highway.
Q And that would be the right side going east?
A The right side going east, yes.
Q The right side going east. Now these other marks,
page 61 ~ how far did they extend, - strike that out, please.
Now, could you determine the part of the automobile
that made that long mark?
A No, sir. There were about four or five different parts
under that car that could have caused that.
Q You couldn't say which one?
A I don't know which one caused it.
Q Now, were there any marks found on the north side
of the center of the highway?
·
A These marks extend to the north side.
Q And about how far do they extend to the north side?
A Well, the marks, themselves, only extended, oh, not
over ten inches.
Q Ten inches to the north side of the highway?
A Yes.
Q Now you mentioned earlier in your testimony some
tire marks there in the road. Were they, or not, the type of
marks that are usually made by applying the brake?
A Yes, sir.
Q They were brake marks?
A Brakes..
Q I believe you used the expression "skid mark" when
you testified. Did you mean by that a brake mark?
A Yes, sir.
page 62 ~ Q Which side of the center of the road would those
marks have been on?
A The first indication of the sltjd was ten feet from the
left shoulder or the south shoulder of the road and from that
point on down to the point of impact was approximately
parallel to the road and from the point of impact for a distance
of forty-six feet it went to the leff; at approximately a five
degree angle to the point of rest.
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Q Could you trace those marks from where they started
on to where the truck came to rest?
A Positive tracing from twenty feet up to the point
of impact and then positive tracing from the point of impact
to the point of rest. Now there was possibly some marks
before the twenty feet before you got to the point of impact
that I couldn't determine. But there was at least twenty feet.
Q But twenty feet east from the point of impact to the
point of rest the marks were plain and you could identify them?
A Yes, sir.
Q Now, Mr. Shelton, on which side of the center of the
road would those marks have been; that is, right or left, if they
were made by the truck and the truck was traveling west?
A Now the skid marks that I identified came to the
page 63 ~ rear of the tractor trailer unit and I am not able to
tell you which wheels made them, other than the
rear -wheels were right up to the point of the skid and I don't
know where the front wheels were in- relation to that but the
rear wheel indication by the· mark was ten feet over from the
shoulder.
Q And if it were made, then, by the left rear wheel A The left rear trailer wheel.
Q (continuing) - would that have been on the righthand side of the center, right-hand side going west?
A I imagine. I measured the roadbed there, 18 feet four
inches, 92, would make ten inches over the center.
Q Mr. Shelton, was any part of the truck broken down,
the truck or tractor trailer broken down?
A I didn't see any part of it broken.
Q There was no part of that, then, that would have scarred
the road?
A No, sir. The truck tended to climb up on the car.
Q Did you measure the distance from where these marks
were found here in the road in· what we will call the flashlight picture, the small picture, back toward the stop sign, or
anything else that was there· at the time?
A . Yes, sir. This road :forms a "Y" and what is called
the apex of the "Y" or the .center of the branch, it was 100
feet from the paint of impact back to that split in
page 64 ~ the road, that is; ~e · split in the har1 surface, itself.

I
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And as further measurement, I measured it from
there to the stop sign and it was 123 feet from the point of
the road, that is where the road comes together to the stop
sign.
Q Now how did you locate the point where the road came
together?
A The hard surface, itself, comes almost to a point there,
just a little curving point.
Q A little loose material in there, too, is there?
A Yes, sir.
·
Q Now these marks went how far?
A One hundred feet from the point of impact to the road
apex or joining of the road and 123 feet from that point back
to the stop sign.
Q And 123 feet from the apex of the road back to the
stop sign?
A Yes, sir.
Q I hand you here what purports to be a map of this situation there made by Mr. Millirons and I wish you would examine
that and say whether it correctly shows the general layout of
the road and the width of the highways and the other natural
objects as of the time of this accident.
Mr. Gilmer:
Before you' answer that, if your Honor please, I want to
ask Mr. Campbell a quetsion for the purpose of
page 65 ~ objection.
Mr. Campbell:
All right, sir.
Mr. Gilmer:
I want to ask him whether or not he has had the map
corrected in the particulars the Court said it had to be corrected before it was introduced as evidence.
Mr. Campbell:
Yes, sir, at least that is my contention. I asked Mr. Millirons to do just what I understood you ordered, Judge. I
was going to get this corrected and I had to prove by Mr.
Shelton who made the measurements the correct things before
we could actually do it.

~;.'
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Mr. Gilmer:
It has been corrected under the Court's ruling?
Mr. Campbell:
It has been corrected to what we were going to do all of
the time.
The Court:
Without going into what the Court ruled in Chambers,
have you complied with the decision of the Court?
Mr. Campbell:
I think the Court and I have been together all of the time,
your Honor. It is just a question of mechanics.
Mr. Gilmer:
There ar~ things we said were incorrect.
The Court:
I am trying to avoid colloquy between counsel and trying
to avoid going into detail about what the Court decided.
If there is any objection to it, why make your obpage 66 ~ jection to it. Does the defendant object.
Mr. Gilmer: ·
We don't if he has complied with the ruling of the Court.
Mr. Campbell:
We object to that remark. We have done ev~rything in
this case to bring the facts before the jury.

The Court:
Come back in Chambers and go over the map with the
witness. Mr. Shelton, you and Mr. Millirons come back in
here for a moment if you will please.
(Whereupon, the Court and Counsel retired to Chambers.)
Mr. Campbell:
Your Honor, we expect to show by Mr. Shelton and
Mr. Millirons that the map which we offered in evidence
Mr. Millirons' testimony and which your Honor declined
admit at that time has now shown on it the stop sign

•
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accordance with the testimony which we expect to elicit from
Mr. Shelton just as soon as we can ask him the question and
that the line laid down in orange on the old Lee Highway
from a point about opposite the legend "Fence" is put on the
map simply for the purpose of° showing where the center of
the highway is and that we do not contend that there was
any traffic line where that orange point is, and we expect to
prove that by Mr. Shelton.
page 67

~

The Court:
And you avow you will ask those questions before
the map is sought to be introduced.

Mr. Campbell:
I have got to prove those before I can do it.
The Court:
All righ~.
Mr. Harman:
In this connection, I notice one discrepancy, what I believe
is a discrepancy on the map as it now exists. From my measurement on the ground and from what Mr. Shelton has previously
told me, I understo9d and understood from the evidence of
one other witness that at the time this accident took place
the stop sign on Route lOOY, on the location designation as
lOOY on the map was almost directly behind the legend or
behind the route sign which is so marked on the map and I
believe Mr. Shelton will agree with me there, and it does
not appear in that way on the map in question.
Mr. Campbell:
We want to correct it.
Mr. Harman:
What we want is the correct. map.
The Court:
Well, examine the man.
Mr. Harman:
Am I correct in that, the location of this sigp. was approximately behind this sign?

·,
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The Witness:
What you have on this route sign is three posts going up
high so that the route signs are up ten feet high, approximatley.
And the stop sign is only about five feet high and the stop
sign is behind the route sign.
page 68

~

Mr. Harman:
It is not so shown there.

The Witness:
I just can't say froin the map which way it is.
Mr. Harman:
As a matter of fact, though, the stop sign was behind the
road sign, was it not?
The Witness:
I didn't even measure the route sign, but the other day
when we measured that, it was five feet from the stop sign
over to the hard surface and I indicated then it had been
moved approximately three feet there.
Mr. Harman:
And that would place it approximately behind the route
sign?
The Witness:
I didn't notice the route sign this last time I went over.
Mr. Campbell:
That is a matter for examination.
Mr. Harman:
It shows a controversial matter.
The Court:
And the map is introduced not as a verity, and the jury
will be so instructed.
Mr. Campbell:
Any man can be mistaken in anything he does.
(Whereupon, the Court and Counsel returned into the
courtroom.)

'q. ·....
. \
;
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Mr. Campbell:
Will you give me the last question I asked Mr. Shelton?
The following question was read: "I hand you here
what purports to be a map of this situation there
made by Mr. Millirons and I wish you would examine
that and say whether it correctly shows the general layout of
the road and the width of the highways and the other natural
objects as of the time of this accident."

page 69

~

The Witness:
As far as I can tell by looking at it, it indicates the situation
you find over there now. I ~aven't measured it by scale to
see, but from looking at it, I would say it was the same.
By Mr. Campbell:
Q You would say it was. Now, Mr. Shelton, this map
shows an orange line from a point, if you will, mark an "A"
on that map; will you please, sir. Put an "A" on there so
we will have something to designate it by, an orange line running
from "A" westwardly.
Mr. Campbell:
We offer this, if your Honor please, as to that orange line
for the purpose of showing only the center of the roadway. And
I will ask Mr. Shelton whether at the time of the accident from
approximately the point "A" west there was any traffic marking
line in the highway?
The Witness:
There was no painted line in the area of the accident.
By Mr. Campbell:
Q And while we are on that, I believe they have resurfaced
that road right now?
A Yes, sir.
page 70 ~ Q And are there any painted lines over there at
all as of yesterday or today?
A They are painting it right now.
Q They are painting it now.
A The truck was there thirty minutes ago painting.
Q I see, sir. Now, Mr. Shelton, if you will come up here
to the stop sign, is there a stop sign there now?

"-,I
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A Yes, sir.
Q Is that stop sign that is there now in the same place
that the stop sign was on the date of this accident?
A It has been moved closer to the highway about three
feet from what it was.
Q About three feet closer to the highway?
A Yes, sir.
Q Now that is to the lOOY, is that right?
A That is correct.
Q Closer to the side of lOOY than it was on that date?
A This sign was moved and the lines repainted here at
my request after this accident.
Q You made recommendation for that to be done, did
you?
A. Yes, sir.
Q And that change was made. Now then, Mr. Shelton,
page 71 ~ I wish you would indicate on this map. Have you
got a ruler that you could measure that with? Just
measure it to see that the pink in there approximately shows
the loose material to the point of intersection.
A Mr. Young showed me this map and I measured it at
the time he presented it ·to me and we are three feet different.
Q The difference between you all is three feet in what
distance?
A That is 123. It shows 120 and my measurement was_ 123.
Q The point is dependent upon loose material which may
shift a little bit one way or the other, is that correct?
A Yes, sir.
Q Now from the approximate point, with a tolerance of
three feet in the distance·~of 120 feet, how far east of that is
the mark that is shown in the flashlight picture?
A Exactly 100 feet.
Q Now can you indicate on the map which you have there
the location of the marks shown in the flashJight picture?
A This is the same map I had. Right here is the map,
I believe, ·indicating 100 feet. The way you would scale it on
this, five inches would be one hundred feet.
page 72 ~ Q Now, would you put the letter "B" there as
marking the location of those marks in the highway
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for distance from the point of intersection of the, two highways?
And you have done that, have you?
A Yes, sir.
Mr Campbell:
Now if your Honor please, we offer this map in evidence
and avow that we are going to prove the measurements that
he made and that the map is drawn to scale.
Mr. Gilmer:We will admit that without the necessity of proving it _by
Mr. Millirons. if you avow he made the map.
Mr. Campbell:
Maybe we had better after the discussion and I want to
prove one or two distances by him.
The Court:
You better put Mr. Millirons on first.
Mr. Cam:pbell:
We offer the map and I make that avowal that that is
what we intend to do.
The Court:
In order that there may be no question about it, why
just let the witness stand aside and put Mr. Millirons on.
Mr. Harman.
If it please the Court, we reserve the right of cross examination as to Mr. Shelton.
The Court:
You are entitled to that and no witness that leaves the
stand is excused until both sides excuse them.
(Witness excused.)
page 73

~

Mr. Campbell:

Now, Mr. Millirons, will you come back and take the
stand please, sir.
E. H. MILLIRONS (Recalled) having been previously duly
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sworn, was recalled to the stand and testified further as
follows:
DIRECT EXAMINATION (Cont'd.)
Mr. Mr. Campbell:
Q Mr. Millirons, I again show you the map that was handed
you earlier this morning bearing the legend, "Map Showing a
Portion of State .Highway No. 101 at Its Intersection with
State Highway No. 100Y from the Town of Pulaski, Virginia.
March 21, 1950. Scale, one inch equals twenty feet. E. H.
Millirons, Registered Professional Surveyor, Pulaski, Virginia."
And is this the map that you made?
A It is.
Q Now, is this map made to scale?
A Yes, sir.
Q Does the orange mark from the Point "A" westward,
or not, indicate the center line of the highway, the center of
the highway, I mean, rather than the center line?
A That was meant to indicate the center of the portion
going this way. You see, it was widening out down in here
some way and this was the center of this portion over here,
not the cente! of the width right across it.
page 74 ~ Q The center of this portion. You pointed out
something that was perfectly clear in your mind
and I am asking you if that was the center of the old Lee
Highway?
A Yes, sir. That was the center of the old Lee Highway.
Q Yes, sir. The center of the old Lee Highway. Now,
after talking with Mr. Shelton, have you shown the stop sign
on this .road different from where it is now?
A I have put it different from where I found it at the
time I was there.
Q You went there in March and found it in one place?
A Yes, sir.
Q And now on this map what change has been made?
A I moved it over three feet southward to comply with
Mr. Shelton's stated location of it at the time of the accident.
Q That is three feet closer to the side of the road?
A Well -

-· t
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Q To lOOY?
A Three feet away from lOOY.
Q Is that right, Mr. Shelton? Is it three feet? Let's
get it right now. Is the stop sign three feet closer to lOOY or
farther away from lOOY?
Mr. Shelton:
Closer.

page 75

~

Mr. Gilmer:
He moved it in the wrong direction.

The Witness:
It is closer.
Mr. Shelton:
He moved it back there and it is now the way it was at
the time of the accident.
The Witness:
I moved it closer.
By Mr. Campbell:
Q You moved it farther away from the road. You mean
now it is three feet closer to the edge of the road than it was
at the time of the accident?
A That is right, according to Mr. Shelton.
Mr. Gilmer:
I still don't understand what he did.
The Witness:
Do you want me to answer?
Mr. Campbell:
No, that was just sort of a side remark.
Mr. Gilmer:
No, let him tell you what he. did.
Mr. Campbell:
You mean that was an objection to the Court.
Mr. Gilmer:
Mr. Campbell is doing the examining. I want to find out
from him just what he did about the sign. I still am not clear
what he did.
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The Court:
Well, ask him without suggestion or any form of leading
what he did about it.
Mr. Gilmer:
Just let him answer it.
Mr. Campbell:
Just one minute. If your Honor wants to propound a
question, that is entirely satisfactory.
page 76

~

Mr. Gilmer:
The Court has told him to state what he did.

The Witness:
Is that your instruction?
The Court:·
Just state what you did.
The Witness:
When I made the survey, I located the stop sign as it
was at that time but Mr. Shelton's testimony was that wasn't
the location where it was at the time of the accident and for
the purpose of introducing it here at. this hearing, they wanted
it moved to where it was at the time of the accident according
to his testimony. Of course, I had no knowledge of that. But
I ·had no doubt of Mr. Shelton's correctness on it and under
the instructions and agreement, I moved it. to comply with
the position at that time, which was southward or away from
lOOY.
.
By Mr. Campbell:
Q That would be three feet away from lOOY?
A That is right.
Q All right sir. I notice a broken line which is the
southermost line on here and the legend above that "fence.''
Please state what that broken line represents.
A Well, that represents the fence along approximately
the right of way line.
Q That is the southern right of way fence?
A That is right. Yes, sir.
page 77 ~ Q And I notice at different places in there some
solid dots and at one the legend "Tel. Pole."
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A That is. an abbreviation for telephone. That was a
telephone.
Q And these other dots?
A Those are the same. I didn't put it at every one.
Q You didn't put it at every one?
A No, it is the same thing.
Q There seems to be one of those dots just slightly east
and south of a point marked "B" on this map. What is that
dot?
A That is one of those telephone poles.
Mr. Campbell:
Now, if your Honor please, we offer this map in evidence
again, marked Exhibit E. H. M. No. 1.
Mr. Harman:
If it please the Court, we have no objection to the introduction of the corrected map.
The Court:
All right. The map may be admitted.
(The map above referred to was marked and filed as
Exhibit E. H. M. No. 1.)
Mr. Campbell:
Mr. Young, if you will help us, we will point out something to the jury.
By Mr. Campbell:
Q Mr. Millirons, come over here, please. Can you get
under?
A Maybe I could sit down where I could see.
page 78 ~ Q All right, sir. As I hold this map before you,
it indicates a "Y" on here with the foot of the "Y"
running out eastwardly. Is that the way the road runs there?
A Yes, sir.
Q I see at the extreme eastern edge of this road a cross
line down there. What does that represent?
A This, sir?
Q Yes, sir.
A That is the bridge across the branch through there.
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Q What is the name of that branch? Do you know?
A I believe that is what they call Pine Run. I think that
is right. I wasn't sure.
Q I think I. called it Tate Run.
A I wasn't sure of the name of it exactly.
Q Now the line I asked you about as the broken line, is
that the southern line running along here representing. the fence
on the right of way line?
A Yes, sir.
Q And is there a corresponding line on the north?
A Yes, sir.
Q Now, Mr. Millirons, Mr. Shelton has located point "B"
on this map here as indicating where the marks were in the
road. I suppose when you were there, there was nothing to
indicate those marks at all?
page 79 ~ A No, sir. I didn't see them.
Q But that point seems to be almost north of one
of these telephone poles?
A Yes, sir.
Q Now you have got marked here lOOY and out to the
west to Pulaski?
A Yes, sir.
Q If the Koop car was traveling from Pulaski and coming
along this lOOY with the intention of going west or south, would
it have come along the portion of this road you have shown
here on lOOY coming from Pulaski going that way?
A That is right.
Q And now you have shown a line in this road lOOY. Does
that indicate anything?
A That represents the painted lines, traffic lines.
Q Traffic line. Was that in the center of the road?
A That was approximately the center. I find they are
not always in the center but approximately in the center.
Q It may vary just a little bit?
A Yes, sir.
Q I also see some crossing lines on the west end here of
this lOOY. What does that represent?
. A That is the bridge across that same branch.
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Q Where lOOY crosses the branch?

page 80

~

A Yes, sir.
Q Now, did you measure the hard surface of this

road?
A Yes, sir. I measured it at several places.
Q And what were your measurements on the hard surface?
A It was twenty feet, righ close. Those things will vary
a little bit because the surface sometimes is broken off or a
little extra width, but it was twenty feet as nearly as you
might designate it, I found it.
Q Now there is a little box on the south side of this map,
south side of the highway on the map marked "frame building."
Can you tell us what that is?
A Well, I didn't examine the building in particular to
see what it was. It was right there. I located it for whatever
it might be worth for information, but I didn't determine what
it was.
Q Might it have been a scale house?
A It easily could be but I couldn't say what it is.
Q To you it was just a small frame building?
A I just merely located it like I did the poles and things
for information.
Q For information so that they could be referred to?
A That is right.
Q Can you give us the distance as shown on your map
from this stop sign to the point of this pink? Do .you call
that pink?
page 81 ~ A Yes, sir.
Q This pink solid.
A That is the stop sign here?
Q Yes, sir.
A That makes a little over 120 feet by this scale. Unfortunately I laid down my engineer's scale. I was bothered
with telephone calls on this map and I didn't get it with me
this time. It is just short of 120 feet.
Q Approximately 120 feet?
A Approximately.
Q This pink part in here, is that loose material out there?
A It is gravel is my impression of it. I think it is gravel
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surface and up this way probably not much gravel, but it is
used in turning around there, is my interpretation of it.
Q Now, you have shown on either side of the highway
some other solid pink lines. What do they represent?
A That represents the shoulder along the road.
Q And the space in between those pink lines would be
the hard surface of the highway, wouldn't it?
A That is correct.
Q All right, sir~ Now, can you give us the distance from
the point of intersection of the two routes to this point
page 82 ~ marked "B"?
A On this, it is just a little over one hundred feet,
just barely, about 101 feet or something like that by scale.
This point here wasn't too definite at the time I got it. It
could have been down this way a little bit. The gravel and
things were over it.
Q That is your intersecting point?
A Yes, I got it the best I could without help of a plot
or grading the road which I didn't do.
Mr. Campbell:
Cross-examine.
The Court:
Do you want to call Mr. Shelton back?
Mr. Campbell:
They can do that.
Mr. Harman:
If it please the Court, we may want to ask him something

a little bit later, but for the present, let him stand aside.
(Witness excused.)

Mr. Campbell:
I will get you to put the same markings on this map as
on the other copies and then finish both copies so that they
are the same.
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DR. D.S. DIVERS, having been first duly sworn, was examined
and testified as follows:
DIRECT EXAMINATION
By Mr. Harman:
Q I believe your name is Dr. D. S. Divers?
A That is rig}l.t.
Q And you are a physician and surgeon?
A Yes, sir.

page 83

~

Mr. Harman:
Mr. Campbell, is there any reason to go into Dr. Divers
qualifications?
Mr. Campbell:
No, sir.
By Mr. Harman:
Q You, I believe, are connected with Pulaski Hospital?
A That is right.
Q Was Mr. Charles T. Koop admitted to your hospital on
May 5th, 1949 as a result of an automobile accident?
·
A According to our records, yes.
Q What diagnosis did you have for his diffculty at the
time of this accident, or what injuries did he have?
A The records show that he had a fracture of his left
ankle which involved the left tibia and fibula, multiple contusions of the forearm and face with tenderness over the right
kidney and along the costal border on the right side. Specimen
of his urine examined on the 6th showed it was loaded with
blood. I believe that was about the extent of his injuries as
shown by the records.
Q All right, sir. Now, Doctor, in order that the jury and
in order that we may understand what type fracture
page 84 ~ you ar~ referring to, I believe the tibia and fibula A The fracture was here in the ankle. (Indicating.)
This is called the internal malleolus and the fracture was in
the fibula which is the small bone here and also in the lower
end of the tibia here. And then the astragalus or the ankle bone
that joins on. There was· a little chip fracture in that according
to the x-ray report.
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Q So that would be a compound fracture?
A No, it wasn't compound. The skin wasn't broken1
Q I see. You had, then, a fracture of both bones with
both the tibia and fibula broken and the small bone coming
into the ankle?
A A chip fracture of the astragalus or talus bone, the
ankle bone.
·Q I believe you said a specimen of urine was examined
by your laboratory on the 6th?
A That is right.
Q Which showed definite signs?
A It was loaded with little blood cells.
Q What would that indicate?
A That would indicate some trauma or injury to his
kidney.
Q In other words, a trauma is a crushing blow or bruise?
A Bruise.
page 85 } Q Of the internal organs of t~e body?
A Of the kidney. In speaking of trauma t'o the
kidney, it will often produce blood that way.
Q You say he also had multiple contusions of the arm and
head?
A Yes, sir, multiple contusions of the forearm and face.
.
Mr. Campbell:
I didn't catch that, Doctor. You say forearms and face?
The Witness:
It is "s". It is pleural. It is pleural, forearms.
Mr. Campbell:
Forearms. You weren't talking about his face?
The Witness:
Forearms and f,ce.
Mr. Campbell:
And face.
The Witness:
Yes, forearms and face.

I ,
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By Mr. Harman:
Q What treatment was given to Mr. Koop at Pulaski
Hospital, Poctor?
A Well, the left ankle, there was quite a separation of
the distal fragment which required an open operation and
insertion of a screw in order to held the two fragments in
approximation.
Q In other words, you went into the ankle and inserted
a screw there?
page 86 ~ A Dr. Martin did that.
Q Yes, sir.
A Inserted a screw in order to approximate the two
fragments.
Q Can you tell from your record when Mr. Koop was
discharged from Pulaski Hospital?
A . He was. discharged on May 10th according to this chart
· here.
Q I believe he went to New York to recuperate there?
A: Yes. I understood he was to be admitted to a hospital
in New York. I don't know whether it is true.
Q You say he was primarily seen and treated by Dr.
Martin?
A That is right.
Q Where is Dr. Martin now?
A Dr. Martin is in the University of Virginia Hospital.
Q I believe he is, himself, a patient there at this time?
A · He is a patient at the University Hospital.
Mr. -Harman:
-Cross-examine.
CROSS EXAMINATION
By Mr. Campbell:
Q Doctor, do you have the record there?
page 87 ~ A Yes, this is the record.
Q May I see it a moment. (Document .handed to
Counsel.) Now, Doctor, I believe you were testifying in the
main from the hospital records, were you not, sir?
A That is right.
Q And from this hospital record I read and I will ask
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you to check me and see if I read this correctly. On the
first sheet that is in here it shows Mr. Koop was admitted May
the 5th, 1949?
A That is right.
.Q And this man, I read from the record here. "This man
was injured in an automobile accident in which he sustained
a fracture of the left tibia and fibula near the ankle. No other
injuries of any consequence were sustained." Is that correct?
A Here is his physical examination over here.
Q Yes, sir. Well, I am just going on the record. That
shows the record there?
A That is right. That is just the physical examination.
That is the history. This is the physical examination here.
Q Well, what I have read is part of the record, isn't it?
A Yes, that is the patient's complaints.
page 88 ~ Q Well now, the patient didn't complain .he had
broken his tibia and fibula?
A Oh, yes.
Q He told you he had hurt his ankle.
A No. This is the plaintiff's - we put down the patient's
statement. It is not always put there. The chief complaint of
the patient, - his chief complaint was referrable to his ankle
injury. That was his chief injury. Now, in addition to that,
he had a physical examination.
Q But your records show, - whose handwriting is that?
A Dr. Martin's.
Q It is Dr. Martin's handwriting. that this record is in?
A That was written before his physical examination. This
is written first. The physical examination come next.
Q But I am just getting at it. That was written by Dr.
Martin at the time?
A Yes, sir.
Q Now, when you turn the sheet over.
A That is the physical examination.
Q · Number three, 5/5/49, physical findings. Now he had
chest, cardiovascular, abdomen, genito-urinary, skin, bones, joints;
glandular and neuromuscular.
A That is to remind the examiner what to go through.
Q So that you won't fail to examine those things?
page 89 ~ Yes.
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Q Now we find the first thing there multiple abrasions and contusion of the forearms and face?
A Yes.
Q Now, what is a contusion, Doctor?
A Well, a contusion, you are getting a little technical.
A contusion is where the capillaries have been ruptured and
wh~re the blood has seeped out into the soft tissue. That is
my impr_ession of it.
Q In other words, isn't it what in every-day language
we call a brush burn?
A No, that is an abrasion.
Q Then they have got a brush burn as an abrasion?
A That is what you would call it.
Q And contusions would be what we would call bruises?
A Yes, sir.
Q He had bruises and brush burns on his forearms and
on his face?
A Abrasions and contusions.
Q I mean, in non-technical language that he had some
brush burns and bruises on his forearms and face?
A That is right.
Q Now, obviously, it wasn't necessary to x-ray his
page 90 ~ head from this record, was it, Doctor?
A They didn't.
Q Well, if it had been done, you know Dr. Martin as
you do and your institution as you do. If there had been
any indication it was necessary, it would have been done,
wouldn't it?
A Most likely, yes.
Q Well, it would have been the normal procedure?
A Yes.
Q All right, sir. And you would have filled this in all
around to the right, then, if you hadn•t done it?
A If there was definite indication.
Q If there was any indication. When a man comes in
after an automobile accident, you examine his head, don't
you?
A We might do it later.
Q I don't mean immediately, but some time?
A I will say we would x-ray every case where the person
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had a history of mild concussion or something of that kind.
We probably wouln't x-ray it, not every time.
Q But there is nothing to indicate even mild concussion
on there?
A No.
Q And the chest, there were no abnormal sounds there
or anything and his chest wasn't x-rayed, either
page 91 ~ was it?
A Yes, his chest was x-rayed.
Q You catch me on the x-rays and let's see what was
x-rayed.
A Radiographic examination of chest shows both lungs
were aerated. There is a slight thickening of the pleura in
the right apex and some calcification above the first interspace on the right. Otherwise, the apices, infraclavicular areas
and costophrenic sinuses are clear. The diaphragm, mediastinum
and cardiac silhouette show nothing remarkable. There is
no evidence of fracture of any of the ribs. Here is the
opinion of that x-ray, essentially negative.
Q Now, Doctor, just in plain language, there wasn't anything much the matter with his chest?
A Not from an x-ray standpoint. But I think you will
find over her under your physical examination there is something wrong.
Q All right, sir. Let's get that, Doctor. I believe that
is "abdomen", isn't it?
A That is costal margin. It is here. Slight tenderness
over the right kidney and along the right costal margin, which
is the margin of the ribs. Most of us when we speak of chest
mean this part up here and use the normal medical term for
chest as meaning what is up above the diaphragm, and
page 92 ~ the thoracic cage is the whole cage.
Q There was something the matter with his kidneys?
A There was blood.
Q Which indicated he had gotten a lick or blow?
A From injury to the kidneys.
Q From injury to the kidneys. That cleared up very
promptly, didn't it, Doctor?
A Well, on the 10th there was no blood in his urine. That
was five days later there was no blood in his urine.
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Q Now, Doctor, I believe this fracture was what you
doctors call it, reduced?
A Open reduction.
Q And we laymen would call it treated. And that was
an open operation, wasn't it?
A Yes, sir.
Q And when was that performed?
A On the 9th.
Q That was four days after his admission to the hospital?
A Yes.
Q And during that four days he didn't have any operative
treatment, did he?
A No, he was treated medically. I think, though, he
did have a cast on that leg during th.at time.
page 93 ~ Q You put a cast on it?
A Yes, from the time he was admitted until he was
operated on, he had .a cast on it.
Q You put the cast on pretty soon after he came in?
A For protection, yes.
Q To keep him from hitting it?
A Well, he probably reduced it and put the cast on and
then the checkup x-rays didn't show the reduction satisfactory
and, therefore, he had to do the operation.
Q When you say the reduction, that is what we ordinarily
call setting the fracture?
A That is right.
Q And you all set it up there and put the cast on and
then when you checked it up, .it wasn't satisfactory and you
went at it by the open operation there. What was the date
of his discharge?
A The 10th, I think the record shows.
Q That was the day after he had the open operation for
the reduction of the A Fractured tibia.
Q - of the tibia there. Yes, sir. Now, Doctor, this
shows his pulse rate and breathing and everything, or does
it not? Of course, you know about those things and I don't.
A Here is his record. That is his temperature curve
page 94 ~ and that is his pulse curve and that is his respiration curve.
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Q Now, just looking at those, when he was admitted, his
temperature had gone up to mighty near 100, hadn't it? Ninetynine, what is that?
A No, it was even ninety-nine.
Q Even ninety-nine when he was admitted.
A And it fluctuated between 98 up to 100. One hundred
is the highest temperature.
Q One hundred was the highest he had gone. When did
he hit one hundred.
A On the 6th and on the 8th and 9th.
Q That is on the 6th at four p. m.?
A Eight p. m.
Q Eight p. m. Eight p. m. on the 6th?
A That is right.
Q What is normal temperature, Doctor?
A Ninety-eight and three-fifths.
Q Ninety-eight and three-fifths. So the temperature was
pretty near normal?
A He had some elevation, yes.
Q But I say, pretty near normal while he was in there,
wasn't it?
A His elevation was a degree and a half at times and
the other times it was practically normal. It was
page 95 ~ normal on discharge.
Q Yes, sir. Now, what is the normal pulse rate,
Doctor?
A It depends on the individual. I would say it runs around
sixty to eighty. It depends on the individual.
Q Well, his pulse rate was up some there at eight p. m.?
A Yes, and 100. His pulse ranged for eighty-five up to' 100.
Q And his pulse and his temperature were up there at
eight p. m. on the 6th?
A Yes.
Q And his respiration. Tha_t is breathing, isn't it?
A Yes.
Q That was pretty well leveled off all of the way, wasn't it?
A Yes, sir.
Q Now, was he given any medicine there in the hospital,
Doctor?
A Yes, he had some medicine. He had seconal which is
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a sedative and he had dilaudide which is equivalent to morphine.
Q When did he get the seconal?
page 96 ~ A It looks like nin~thirty on the 5th.
Q That would be routine for anybody that had
been in an accident, wouldn't it?
A Not necessarily so. If he was uncomfortable, nervous
and unable to sleep, he might have that. But at the same
time and half an hour later he had dilaudide for pain.
Q How much of that did you give him?
A One-thirty-second of a grain which was equivalent to
about one-sixth of a grain of morphine.
Q What effect would the morphine have, Doctor?
A Relieve the pain.
Q And induce sleep?
A It usually does, yes,
Q And when is the next medication he had?
A Three-thirty that morning.
Q What did he get then?
A One-thirty-second grain· of dilaudide.
Q And at twelve noon on the 6th?
A The same day..
Q The same day he had that?
A Yes, sir.
Q And then there is something else?
A Bromide. That is a sedative.
Q And he got a couple of doses of bromide?
page 97 ~ A Yes.
Q And on the 7th what did he have?
A He had dilaudide and two doses of bromide.
Q That is the same thirty-second?
A Yes.
Q And that is for pain?
A .That is right.
Q Now, Doctor, the patient was discharged and seemed
to be getting along all right so far as you could tell?
A As far as the record shows, yes.
Q Would you leave this with us if we promise to give
it back to you, maybe?
A Well, I don't know. It is necessary?
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Q Well, it might be sir. We will promise to turn it over
to Mr. Sawyer and you can hold him responsible if you don't
get it back.
A I guess it' is all right. We don't want to lose it.
Mr. Campbell:
All right, sir. That is all we want to ask the Doctor.
REDIRECT EXAMINATION
By Mr. Harman:
Q Doctor, as I understood your testimony, then, he was
given narcotics for a period of several days after the injury
in the form of dilaudide?
page 98 ~ A Yes.
Q In order to relieve the pain that he was suffering
from his injuries at that time?
A That is right.
Q Did that continue up to the time he left the hospital?
A May I have that record. (Record handed to witness.)
Yes, sir. It did.
Q He continued to have dilaudide up to the time he left
the hospital on the 10th?
A That is right. He had one at two o'clock on the 10th
he had a dose. And he was also given penicillin following his
surgery.
Q Do you recall that Dr. Koop, Mr. Koop's brother, was
down here, sir, at the time this treatment was in process and
that he left with Mr. Koop?
A Yes. He was from out in the midwest somewheres,
wasn't he?
Q That is right.
A Yes, I remember.
Q And he was discharged into the custody of his brother
who was also a doctor, to take him home for more treatment?
A That is right.
Mr~ Harman:
All right, sir. Thank you very much.
page 99 ~ Dr. Divers can be excused, can't he?
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Mr. Campbell:
Yes, sir.
Mr. Harman:
Thank you, Doc~or.
The Court:
The Doctor is excused by both sides.
(Witness excused.)
Mr. Campbell:
Now, Mr. Shelton, we will take you back, please, sir.
S. C. SHELTON (Recalled) , having been previously duly sworn,
was recalled to the stand and testified further as follows:
DIRECT EXAMINATION (Cont'd.)
By Mr. Campbell:
Q Now, Mr. Shelton, the point "B" I believe we indicated
as the marks in the road marking the point of collision. Now
you told us about some skid marks or tire marks. How far
did those marks extend east of that point "B"?
A There was definitely marks twenty feet and it seemed
to disappear and I couldn't tell much further. You see, it
was raining and I couldn't be positive how much more than
twenty feet it was, but I know it was twenty.
Q Come over and let the jury see the points we have
been talking about here. Now the point "A" is the end of the
traffic line, approximately?
A Yes, sir.
page 100 ~ Q And "B" marks the point in the road as shown
by the flashlight picture. Now these tire marks
show that application of the brake was certainly for twenty
feet east of that point "B" as I understand you?
A Yes, sir.
Q Did that show more than one wheel?
A Yes, sir. There was a dual track on both sides. You
could trace it on the right and left side.
Q Showing they were made by the right and left wheels?
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A I couldn't tell whether it was the rear wheels of the
tractor or rear wheels of the trailer.
Q But they were both dual wheels and on both sides?
A Yes, sir.
Q Where were those marks with reference to the center
of the road; that is, on the north or the south side of it?
A I measured ten feet from this shoulder here, which
is the south side of the road, to the left rear, the left mark,
which I couldn't tell whether it was the tractor or trailer
and that would have been about nine inches over. Now,
that was the twenty-foot mark here up to the point of collision
in this area here.
Q It is your "B"?
A Yes.
Q So that the marks of all four of the wheels
page 101 } were on the truck's right-hand side of the center
of the road?
A That is right, at that particular point.
Q At that point. Now, when you came up to the point
of the impact, from there on, which direction did the marks
take?
A There is a five degree change of direction to the left.
Q That is to the truck's left?
A Yes, coming out to the point.
Q Would you just put a pencil line a little heavier there?
A Did Mr. Millirons have a rule there a while ago?
Q Have you got a rule there, Mr. Millirons? All right,
sir. Do you want something here?
·
A He says one inch to twenty feet?
Q Ye_s.
A I want to get forty-six feet there.
Q AU right. sir.
A Let's see, six feet would be about a third of an inch,
wouldn't it? About that far up there to the point of rest.
Now there was about a five degree change in the head-on
direction here so that the front of the car rested in a position
about like this. The front of the tractor rested in a position
something like this and the tractor j acknifed from
page 102 } the trailer so that the trailer extended back in
the direction something like that.
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Q And you have indicated with your pencil in here the
large block being the trailer, the smaller one the tractor and
the one that impinges on the pink line the Koop car?
A That is right.
Q That is what you intend to represent and that was
where they came to rest after the accident happened?
A Yes, sir. That is what is shown in the photograph.
Q Yes, sir. Now, is there a stop sign anywhere along
there?
A There is one sign up here on lOOY. That is the road
coming out here, a stop sign right there.
Q What sort of stop sign is that or what was it at
the time of this accident?
A A regulation stop sign with .a reflector area surrounding the letter "stop". The reflection was rectangular and the
lettering "stop" was written in that reflection area. The whole
sign, itself, doesn't reflect, just that rectangle sign around the
stop.
Q And one of those reflector signs have an area that
as you come toward it, your headlights shine on it and it
appears to be illuminated or reflects the lights as if it is
illuminated?
page 103 ~ A Yes, sir.
Q And that is a standard sign?
A Well, their size and lettering are standard. Most all
of them are reflected just in the country where they come up
unusually quick.
Q That is an official highway sign along there?
A Yes, sir.
Q And if the Koop car came along this lOOY, it would
necessarily have passed that stop sign before reaching the
point of the accident, would it not?
A Two hundred twenty-three feet.
Q Two hun~red twenty-three feet. The accident was
223 feet beyond the stop sign?
A Yes, sir.
Q Now, Mr. Shelton, is there anything to obscure the
view, or was there at the time of this accident, anything to
obscure the view of anybody coming along from lOOY and
turning east on 101?
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A From a point just about in this location here.
Q You have shown here just about the bridge?
A Yes. You see, there is a little turn here and there
is a branch coming down and it doesn't start higher ground
until it gets up in this area, but from this area on you can
see all of the way to the branch.
page 104 ~ Q That is from the bridge beyond on the west
and over lOOY to the bridge beyond on the east
and over the old Lee Highway, old 101, there is nothing to
interfere with the view?
A No, sir. That is a total distance of about 250 yards
but it is a distance of about 150 or 200 yeards from the point
of impact east.
Q I don't know whether you noticed it, or not. Did
you notice a guy pole on the north side of the road wher1
you were down ,there yesterday guying this telephone pole
that is just south of the point of the accident?
A I didn't notice it.
Q Now, did you see any tire marks or marks in the
road that would have been made by the Koop car applying
its brakes?
A I didn't see any marks anywhere to the rear. I would
like to say, though, it was still raining there and there might
have been a mark at the time before I got there, but I
didn't see any.
Q The same conditions obtained as to marks made by
the truck and marks made by the Koop car?
A That is right.
Q Now, take your seat back there a minute please, sir.
I hand you here another photograph which purports to show
the side of a wrecked car and a part of the side
page 105 ~ of a tractor. Is that one of the photographs you
took?
A Yes, sir. This is the view looking east showing the
collision.
Q And I show you another photograph showing the front
of a car, the front of a truck rather.. I believe that is marked
on the side. What is that?
A That is the front of the truck after the two vehicles
had been separated showing the point of impact on the truck.

I· II

','

...

'

U

ti.•'

't-

I.,

,1

,I\~

~~,· ~,;,
Supreme Court of Appeals of Virginia

38

S. C. Shelton (Recalled)
Q Will you file those two photographs marked Exhibit
S. C. S. Nos. 4 and 5?
A Yes, sir.
(The photographs above referred to were marked and
filed as Exhibits S. C. S. Nos. 4 and 5.)
Q One other question, Mr. Shelton. It is probably clear
already. The stop sign applies to traffic traveling on what road?
A lOOY entering 101.
Q 101 is the arterial road?
A It is the connecting arterial road.
Q It is the big road?
A Yes, sir.
Q If we can use that expression. And that stop sign
requires traffic traveling on lOOY to stop before entering the 101?
A That is correct.
page 106

~

Mr. Campbell:
Cross-examine.
CROSS EXAMINATION

By Mr. Harman:
Q Mr. Shelton, I hand you the photograph which has been
introduced in evidence mark_ed S. C. S. No. 1 and ask you
what the flashlight lying there on the road surface designates?
A That was as near as I could determine the center of
the portion of the road that would be called 101.
Q That is as near as you could determine the center of
route or highway number 101?
A Yes, sir. That is not the center of the hard surface
at this particular place because it is an offset to lOOY.
Q That is the center, in other words, of the old Lee Highway?
A Yes, sir. That is right.
Q I will ask you if there were any skid marks which
you described earlier in your testimony shown in this photograph?
A Yes, sir. There is a dual skid on each side and I have
a steel tape lying along with another tape showing
page 107 ~ where this mark was.
Q In other words, the dual skids at the point which
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you described earlier as the point of impact are on each side
of the center line of route 101 or the old Lee Highway?
A Yes, sir.
Q As a matter of fact, the skid marks are just about
astraddle of the point that you have designated as the center
of 101?
A Yes, sir.
Q Let's show t}le jury what these skid marks are, Mr.
Shelton, in the photograph. Would you point the skid marks
out in that photograph to the jury?
A Here to the extreme left and extreme right of this
photograph you see the marks here and over to the extreme
right are the truck, you can see its dual skid. That is the
truck mark and this flashlight was the approximate center
of 101. At the time, - I mean, right at this particular location,
right here the impact seemed to be.
Q And this right here is where you designate as the point
of impace?
A Yes, sir. I wasn't able to determine definitely where
the center of the vehicle was here. But this entire mark was
between the two front wheels.
Q Yes, sir. So the truck, then, must have been
page 108 ~ astraddle of the center line of 101, or the center
rather, of 101 at the time the two vehicles. came
in contact?
A Well, this is a dual skid and it would have to be the
rear wheel of the tractor or the rear wheels of the trailer.
Q But at that time the rear wheels were astraddle of
the center line of Route 101?
A When the rear wheels came up to that point, it was
astraddle of the line.
Q And if the front wheels were at a five degree angle
to the left, that would be further over?
A The angle I had reference to was from the point of
the impact to the point of rest.
Q Did these skids change their direction until they got
up to this point?
A They were straight up to that.
Q Straight up to this point?
A Yes.
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Q Which would indicate that the wheels were sliding?
A Yes.
Q And from this point on this dual set of skid marks were
about five degrees to the left of the truck?
A Well, you will notice in the picture the tractor is
angled a little bit from the trailer, showing the
page 109 ~ tractor and trailer didn't make tracks on themselves.
Q But at the point of impact, the skid marks from the
dual wheels of the tractor or trailer were just about astraddle
of the center of the road?
A That is right.
Q Now, your testimony, I believe, earlier was to the effect
that the scratch marks which you showed the jury earlier on
the road were about ten to twelve inches to either side of the
center of Route 101?
A It was a little bit more to the right of the center than
it was to the left.
Q Say ten to twelve inches on either side would probably
giye us, - or what was that you testified to?
A The testimony was how far to the right of the center
was the deep scratch made perpendicular to the tap, and
that deep scratch was ten to twelve inches to the right of
the center and the over-all scratch extended eight or ten
inches to the left or to the north of the road, but the overall scratch went beyond twelve inches to the south side. Yriu
see, the twelve inches I ·had reference to was this mark here
that you see over here. In other words, it extends over.
By Mr. Gilmer:
Q There was more mark on the south than there was on
the north?
A More on the south than there was on the north.
page 110 ~ By Mr. Harman:
Q I hand you the map, or the corrected map which
has previously been brought into evidence and I believe it
is marked E. H. Exhibit No. 1, and ask you what the width
of the paved surface at point "B" which you have previously
designated as the point of impact, what the width of tlie
paved surface is . at that place or was at the time of this
accident?

--~·
Umberger v. Koop

41

S. C. Shelton (Recalled)
A It is 18 feet 4 inches plus 9 feet and 8 inches.
Q Which would be 28 feet of total paved surface there
at the point of impact?
A Yes, sir.
Q Now the point which you have designated with your
flashlight in the picture marked S. C. S. Exhibit No. 1 is
approximately ten feet from the south edge of the hard surface,
is it not?
A No. You misunderstood me before. The origin or the
point of origin of the skid mark was ten feet over.
Q Oh, I see.
A You see, that was before you get to the point of impact. At the point of impact, now, was closer than that. You
see, the point of impact was straddle the line. You see the
skid of the trailer or rear tractor wheels was ten feet in, but
the point of impact was closer to the south edge than that
point.
page 111 ~ Q So at that point c::mld you ten us approximately
how far from the south shoulder of the highway
the skid mark from the tractor or from the trailer was the
point at "B" which you have designated on Exhibit E. H. M.
No. 1?
A There was no mark left on the road by the tractor
that indicated its position at the time of impact.
Q What about the dual skid?
A The dual skid, itself, was to the left of the center of
the highway.
Q How far to the left?
A It looked to be just about straddling. Let's see. The
truck would be a maximum width of seven feet. It would
be three and a half feet to the left of that center line.
Q So the dual skid marks at point "B" were approximately
three and a half feet sou th of the line which has been designated
as the center line of 101 and about six feet from the south
edge of the paved portion of the highway which. at that point
was twenty-eight feet wide?
A A~ well as I could determine, that is correct.
Q Now I also understand from your testimony that the
impact pushed the Koop car toward the west and at an angle
to the south. In other words, it was pushed in a southwesterly
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direction and came to rest probably half on the shoulder and
half on the paved portion of the highway?
page 112 ~ A Yes.
Q Is there a big rock over there right about that
point?
A I don't remember.
Q But it was sitting there with the rear wheels off the
paved portion of the highway and front wheels on the paved
portion and about half of it on the shoulder and about half
of it on the hard surface. That is correct, is it, Mr. Shelton?
A That is approximately correct.
Q What distance was the car pushed backwards by the
force of the impact to the point of rest?
A Forty-six feet.
Q Then the car which was going in an easterly direction
was pushed by the force of the impact forty-six feet in a
westerly direction to its point of final rest and it was in contact
with the truck at that time?
A Yes, sir.
Mr. Harman:
That is all.
REDIRECT EXAMINATION
By Mr. Campbell:
Q Mr. Shelton, if the marks shown there in the flashlight
picture were made as you have described by the under part
of the Koop car, that car would have been straddled
page 113 ~ of the center lin~ of the road at that time, would
it not?
A Yes, sir.
Q And now do you know the· approximate length of the
tractor-trailer equipment that was involved in this accident?
A They vary according to the tractor. I would estimate it
to be about thirty-eight feet. There is a maximum length
allowed on the highway of forty-five and very few unless they
have the tandem, go beyond thirty-eight or. forty feet.
Q And this didn't have the tandem axle?
A No.

--··;?

Umberger v. Koop

43

S. C. Shelton (Recalled)
Q Now the skid marks made by the truck all started on
the truck's side of the center line of the road as I understood
you?
A That is something I said I couldn't determine because
of the rain on the surface but there was a skid mark for a
distance of at least twenty feet up to the point that I measured.
Q Is that twenty feet, it was on its side of the road?
A I can't say which part of the truck constituted that.

RECROSS EXAMINATION
By Mr. Harman:
Q As a matter of fact, Mr. Shelton, that skid
mark, the southernmost skid mark at a point approximately twenty feet east of the point of impact was actpally
just about the center of the road, was it not?
A Just a little to the right of the center was the way
it was on the measurement. We measured the road as 19
feet, 18 feet and 4 inches, it was, and I had, see, it is ten
feet to the skid mark from the left of the truck to the shoulder.
Q Now, Mr. Millirons has designated the surface of 101
as twenty feet wide on both sides of this intersection, has
he not?
A Yes, and I also measured 101 and lOOY just before
the intersection measured 22 feet on lOOY and 20 feet on 101.
So, you can't go by any one measurement.
Q It was approximately in the center, then?
A That is right. It would be within just a few inches
of the center.
page 114

~

Mr. Harman:
That is all.
Mr. Campbell.
That is all.
The Court:
Gentlemen, I am going to give you a few minutes recess.
You can all go back in the library.
(Whereupon, a short recess was taken by the Court.)
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The Court:
Bring the Jury back. Now, is Mr. Shelton excused?
page 115 ~Mr.Harman:
Yes, sir, temporarily.
rangements to contact him.

Both sides have made ar-

Mr. Campbell:
Mr. Shelton said he would come by here tomorrow.
The Court:
All right. Call your next witness.
(Witness excused.)
Mr. Campbell:
All right, sir. Frank Malone.
FRANK MALONE, having been first duly sworn, was examined
and testified as follows:
DIRECT EXAMINATION
By Mr. Campbell:._
Q Frank, where do you live?
A Wytheville.
Q Now speak out so these Gentlemen here can hear you
please, sir. . How old are you?
A Thirty-one.
Q And what is your occupation?
A Truck driver.
Q How long have you been a truck driver?
A About ten years.
Q Have you been driving trucks all of that time?
A Yes, sir, just about. Two years I was in the army.
Q And were you the driver of Barkley Umberger's
page 116 ~ truck on the day this accident happened?
A Yes, sir.
Q Who was with you?
A Ira Earheart.
Q Ira Earheart?
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A Yes, sir.
Q Where were you coming from that day?
A New York.
Q This accident happened at about what time in the
evening or night?
A About eight o'clock.
Q How far had you driven that day?
A From Lynchburg.
Q That is, you three had driven from Lynchburg?
A Yes, sir.
Q Were you loaded?
A No, sir.
Q What sort of equipment were you driving?
A A tractor-trailer.
Q Do you remember the make of it?
A Mack tractor with Trailmobile trailer.
Q A picture has been introduced in here marked Exhibit S. C. S. No. 3 with "B. C. Umberger, Wytheville, Virginia,
E. W. 11200, G. W. 40000." Is that the equipment
page 117 ~ you were driving?
A Yes, sir.
Q What does that "E.W." mean there?
A Empty weight.
Q Now, does that weight include both your tractor and
trailer?
A Yes, sir.
Q And you were empty at that time?
A Yes, sir.
Q Now, I wish you would just go ahead and tell the
jury in your own language how this accident happened?
A Well, as I come around the curve down by the terminal,
Draper Ferry, it had been raining. The road was slick. I
was in overdrive and I took the truck out of overdrive; put
it in 4th gear, to slow it down to keep from applying my
brakes where it curves. I come around the curve and crossed
the bridge. I noticed Mr. Koop's car coming down 101. He
kept on coming and when I seen he wasn't going to stop, I
applied my brakes and was practically stopped when they hit.
Q Well now, you talked there about overdrive. What
do you mean by that?
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A That is a higher gear than 4th gear.
Q And when you changed to 4th gear, did that have the
effect of making you go faster or slower?
page 118 ~ A Slower.
Q And you did that instead of applying your
brakes?
A Yes, sir.
Q Now when you first saw the Koop car, tell the jury
how it appeared to you as to what it was going to do, · ahd
so forth?
A They slowed down like they was going to stop but
they didn't stop. The defendant slowed down like she was
going to stop.
Q Did it stop?
A No, sir.
Q Now did you know that there was a stop sign protecting your road at that point?
A Yes, sir.
Q How far away were you when you first found that the
Koop car wasn't doing to stop?
A I'd say about 150 feet.
Q And what did you do then?
A That is where I started stopping.
Q What did you do to stop?
A I applied my brakes.
Q You applied your brakes there at that time?
A To stop.
Q Sir?
page 119 ~ A -To stop.
Q To stop your car. Now, was there anything
to interfere with the driver of the Koop car from seeing you?
A No, sir.
Q Each one of you had a clear vision of the other, did
you?
A Yes, sir.
Q About what speed were you making along that straight
stretch there after you left the bridge, we will say?
A About thirty-five.
Q We have introduced a map here that shows a bridge
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that is east of the point of the accident. Are you familiar
with that place?
A Which?
Q The bridge that is east of the point of the accident?
A Yes, sir.
Q Do you remember there is anything on the side of that
bridge or before you get to the bridge there in the road?
A There is a little building there.
Q A Frame building?
A Frame building.
Q Do you remember anything about any white
page 120 } posts along in there?
A Yes, sir. There is white posts about maybe ten
or fifteen feet this side of the bridge.
Q That is on the west side of the bridge?
A That is right.
Q Now where were you if you can locate yourself with
reference to those white posts, when you first saw Mr. Koop's
cah?
A When I first saw the car?
Q Yes.
A I was along, - I had done crossed the bridge along
about the end of the white posts.
Q And at that time, now, where was Mr. Koop's car?
A They was just about, just a little past the bridge on
lOOY.
Q That is the bridge on lOOY?
A Yes, sir.
Q And you kept on along, then, until you saw that they
were not going to stop?
A That is right.
Q Now, what side of the road were you traveling on
of 100?
A The right-hand side.
Q Your right-hand side?
page 121 ~ A Yes, sir.
Q Highway 101, but it is the old Lee Highway?
A Yes, sir.
Q The old rock house road. You were on your righthand side of that, were you?
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A Yes, sir.
Q Now, after the Koop car and your tractor-trailer came
together, tell the jury whether you had any control over your
equipment?
A No, sir.
Q Now, why didn't you.
A When they hit it, it broke the steering underneath the
tractor and I had no control at all.
Q And you just had to travel with it?
A Yes, sir.
Q Now, when the cars stopped, where were they-in the
road?
A When the cars stopped, they were about half of it OIJ.
the hard surface and half of it on the shoulder.
Q That is of the Koop car?
A Yes, sir.
Q And how about your equipment?
A I was sitting sort of at an angle.
Q Well now, were your tractor and your trailer
page 122 ~ in a straight line with each other.
A After they hit?
Q Yes, sir.
A No, sir.
Q And you tell the jury you lost control of your steering
entirely after they hit?
A Yes, sir.
Q Now, how long was that equipment, do you know?
A It is about thirty-eight feet.
Q And about how much of that is tarctor and how much
of it is trailer?
A It is about, - I think the trailer is about thirty-two,
thirty or thirty-two.
Q Feet long, you mean?
A Yes, sir.
Q And the tractor, then, is about six or eight feet long?
A That is right.
Q You haven't measured it?
A No, sir, I haven't measured it.
Q You are just giving your estimate of it. Well now,
when they finally came to rest, had you continued to apply
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·yoor :braire i"from 1tla-e tirnre rtl:ie :-oar.s hit till tl:i.ey did come to

rest?
Yes, sir.
~Q .Now, when 1the .cars hit ·each other, tell the
jury what part of the road with reference to the center line
of the old Lee Highway you were on?
:A J i:w.as .en the right-hamd side.
Q On your right-hand side"?
A .Yes, ,sir.
Q Then after they :hit, what happened ·to .you?
.A L!After :they ·hit, I woukln't -know. The car backed c,ff
and t.the ~tr&iler ;followed.
1Q
'They ·went on :and they·were ,looked ·together?
A Locked together and backed off of :tl!e roa:d.
Q And the truck and trailer tliren :pushed :the oar on
west along there?
A Yes, sir.
Q Well, what did .you··do :after the ·impact?
A I got out of the car and,opellled!the door on·Mr. :Koop~s
side to get him out.
Q Well, did. ymu .-get him out?
A No, sir, some lady steps up and told me 1not :to bother
him; he might be hurt in some way and I might mov:e him
in the wrong way.
Q So you didn't?
A I didn't.get him out.
page 124 ~ Q Then did you stay on there till the police
officers came?
A ·:Yes, sir.
Q Did you make any arrangements about ..sending for
the police?
A If I am not wrong, there was some man from the truck
terminal in Draper Valley called Steve the State 'Trooper and
the. ambulance.
Q And you stayed there till both of them came?
A And I stayed there till ·both of them come.
Q What were the :weather ,conditions at the -time of this
·accident?
A :It-.was·cloudy, drizzling rain.
page 123
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Q I believe this happened on a straight stretch of road
that you were traveling along?
A Yes, sir.
Q And is there, or not, a branch running along where
the accident happened?
A Yes, sir.
Q There is a branch, I believe, on the right-hand side?
A On the right-hand side.
Q And runs there on a water grade. Was there any other
traffic along on the road at that time?
A Yes, sir, there was a car pulled out behind me as
page 125 ~ I come by the road coming from Hillsville, 100.
Q State whether or not that is a road that carries
a good deal of traffic?
A Which, route 100?
Q Yes, sir.
A Yes, sir.
Q Did you know how the tractor or the trailer were
damaged that you were driving?
A No, sir.
Q You didn't make any examination?
A No, sir.
Mr. Campbell:
Cross-examine.
CROSS EXAMINATION
By Mr. Gilmer:
Q Mr. Malone, you say you had driven from Lynchburg
on this occasion?
A Yes, sir.
Q Where had your truck come from?
A It come from New York.
Q When did you leave New York?
A Well, it takes about 38 hours to drive it. It was about
a four hour drive.
Q Where did you come from that day?
A Where had I come from that day?
Q Yes.
page 126 ~ A We had come just about New Castle Ferry.
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Q Pennsylvania?
A New Jersey.
Q In New Jersey?
A Well, that would be in Delaware.
Q Yes, I believe it would.
A Delaware. It is a ferry that you take to get from
New Castle, Delaware, to Pennsville, New Jersey.
Q And you had come from New Castle Ferry down to
this point?
A Yes, sir.
Q Now, when did you leave New York?
A It takes about Q Well, I mean, do you remember what part of the day
you left New York?
A No, I don't.
Q Or night. Did you leave in the night or daytime?
A If I am not mistaken, it was in the night.
Q In the night. Did you leave New York the night before?
A Yes, sir.
Q It doesn't take so long to drive from New York to New
Castle Ferry, does it?
A It takes about four and a half to five hours.
page 127 } Q About four and a half to five hours. Then you
left New Castle Ferry the morning of the day that
this accident happened?
A Along about daylight. Yes, sir.
Q Along about daylight. That would have been around
five or six o'clock, something like that?
A Maybe so. Yes.
Q Five or six o'clock. Well, you were making pretty good
time from New York on this occasion, weren't you?
A No so bad.
Q Well, you left at four or five o'clock and this accident
happened that same night at eight o'clock?
,
A That could have been four or five o'clock that evening.
Q And it. just takes about four and a half hours to drive
to New Castle Ferry, you say. So you had come down in
about twenty hours this time, hadn't you?
A I don't know. It has been a long time.
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Q Now another thing, who drove from New Castle to
Lynchburg?
A From New Castle to Lynchburg?
Q Yes.
A There would have a split between there.
Q I want to know who did. ' You were the one in
page 128 ~ charge of the truck, weren't you? Were you?
A Yes, sir. I was in charge of the truck.
Q Did you keep a log?
A No, sir.
Q Why didn't you?
A We didn't have to.
Q Why not?
A We are not under I. C. C.
Q So you don't have to abide by any .. regulations as to
the number of hours you drive?
A No, sir.
Q You had been driving considerably in excess of the
number of hours for- the past twelve hours, hadn't you?
A On this occasion I had slept from Baltimore to Lynchburg.
Q From Baltimore to Lynchburg?
A Yes, sir.
Q · That is all the sleeping you had?
A No, sir.
Q When else did you sleep?
A I slept from, - I hadn't slept from New York out to
the Ferry. I drove from there to Baltimore. I rode from
Baltimore to Lynchburg and I drove from there down to the
accident.
page 129 } Q All right. When did you leave Baltimore?
A I don't know.
Q Well, how long did it take you to drive from Baltimore to Lynchburg?
A I didn't. I didn't drive from Baltimore to Lynchburg.
Q I must have misunderstood you. I thought you said
you did.
A I did not drive from Baltimore to Lynchburg. I drove
from Lynchburg over here.
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Q And you drove from New York to Baltimore?
A I drove from New Castle to Baltimore.
Q All right. How long did that take you?
A That takes about two and a half to three hours.
Q Two and a half to three hours. And the only other
driving you did was from Lynchburg to where this accident
happened?
A Coming back, yes.
Q And that just takes about how long, three or four
hours?
A From where?
Q From Lynchburg.
A From Lynchburg over here?
Q Yes.
page 130 ~ A It takes about, yes, about four hours.
Q On all of this trip you didn't drive but about
six and a half hours of it and two others drove all of the
rest of the time?
A Coming back he drove first and I drove from the Ferry
to Baltimer. He drove from Baltimore to Lynchburg and I
drove from Lynchburg here.
Q All right. When you got over here, you were coming
down by that truck terminal and you were in overdrive?
A When I got by the terminal?
Q You didn't stop at the terminal?
A No, sir.
Q You were in what you call overdrive?
A That is right.
Q And you were coming downgrade?
A Yes, sir.
Q And then you say you put it in 4th gear?
A Yes, sir.
Q Were you still in 4th gear when you got to the foot
of the hill?
A Yes, sir.
Q Were you in 4th gear when you crossed that bridge?
A Yes, sir.
Q And you were in 4th gear when you first saw
page 131 ~ the Koop car?
A Yes, sir.

.-'i
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Q Did you stay in 4th gear?
A Yes, sir.
Q And then I believe you told Mr. Campbell that you
were 150 feet away when you saw the Koop car wasn't going
to stop?
A Yes, sir.
Q Where was the Koop car then?
A It had done crossed the bridge and I would say 75 or
100 feet or yards from the intersection.
Q Well, when you saw it wasn't going to stop, it was
in the intersection, wasn' it?
A Practically, yes.
Q That is what I say, and you were 150 feet away then?
A No, sir.
Q How did you know it wasn't going to stop then?
A How did I know it wasn't going to stop? He kept
coming.
Q That is what I say. He was in the intersection and
you were 150 feet away when you saw he wasn't going to
stop?
A And I started stopping.
Q And you were in 4th gear?
page 132 ~ A Yes, sir.
Q And being 150 feet away and in 4th gear, you
started stopping and you had a head-on colilsion with the
Koop automobile?
A Yes, sir.
Q And the only thing damaged about your truck as far
as the control of it was concerned, was the steering apparatus,
wasn't it?
A After it hit, yes.
Q And under those conditions you kept right on and drove
the Koop car back in the opposite direction 46 feet? That is
a fact, isn't it?
A I never measured it.
Q Well, you have heard the testimony along that line.
You don't deny that, do you?
A No, sir.
Q Now, when you first applied your brakes, how far away
from the Koop car were you?
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A I would say fifty or seventy-five feet.
Q Fifty or seventy-five feet. All right. Now the Koop
car was 150 feet away and you knew the Koop car wasn't going
to stop. Will you tell this jury why you didn't apply your
brakes 150 feet away? Why didn't you apply them immediately?
A Well, I thought she was going on her side of
page 133 ~ the road.
Q She was on her side of the road. That is the
reason you didn't do it, isn't it?
A No, sir.
Q Now you saw the Koop car 150 feet away and you
knew at that time the Koop car wasn't going to stop and you
just kept coming and you say you didn't apply your brakes
until you were within about 75 feet of the Koop car.
A I seen they weren't going to stop.
Q Which is correct? You said you saw they weren't going
to stop 150 feet away.
A I seen they weren't going to stop and I started stopping.
I never measured it.
Q You said 150 feet but you also say you went over half
of that distance before you applied your brakes and the reason
you did that is because when you first saw the Koop car, the
car w~s in the intersection.
A When I first seen the Koop car, it hadn't entered it.
Q I am talking about when you first saw it wasn't going '
to stop.
A She had come out in the intersection.
Q That is what I am talking about. She had
page 134 ~ already come out in the intersection and you were
150 feet away from there and you knew she wa~n't
going to stop. And you didn't apply your brakes or do anything, did you? You just kept coming.
A I thought she was going on her side of the road.
Q You went over half the distance before you ever applied
your brakes at all and you had this time, half way, 75 feet
according to your own testimony, before you put on your
brakes. That is what happened, didn't it?
A I tried to stop and couldn't. I know that.
Q Mr. Malone, you saw this Koop car when you first
came around that curve there at the bridge way down there
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close to where the intersection goes to Hillsville, didn't you?
A I couldn't see the car just as I come around the curve.
I couldn't see the Koop car until after I crossed the bridge.
That bridge is long.
Q Some ways from the intersection, isn't it?
A Not too far.
Q When you saw it at that time, the Koop car was approaching this intersection and as a mtter of fact, you saw the
Koop car stop before it entered that road, didn't you?
A It never stopped.
Q I am asking you if you didn't see it do it?
It didn't stop.
page 135 ~ A
Q You mean by that, wou didn't see it stop.
A I didn't see it stop.
Q All right. I want to ask you if it is not true you saw
it stop and you saw the Koop car come on out into the intersection and on its side of the road and .you thought it was
on its side of the road is the reason you kept coming on?
A She never stopped.
Q I want to know if you know Mr. Willard Woodyard?
A No, sir.
Q Well, do you recall a man that stopped immediately
after this accident that was following you?
A It was dark that night and till today I wouldn't know
him.
Q You see that man sitting on the front chair?
A Yes.
Q You know him, don't you?
A Yes, sir.
Q You know him, don't you?
A Yes, sir.
Q He is the man that stopped there.
A Not till today, I couldn't have told you.
Q Well, I want to ask you if you didn't tell him that the
Koop car did stop at that intersection?
page 136 ~ A No, sir.
Q You deny that?
A I never told him that.
Q What kind of lights did you have on this equipment?
A I had clearance lights and cab lights and headlights.
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Q And you had them all on?
A Yes, sir.
Q How were your headlights on?
A When I see Mr. Koop coming, I lowered my lights.
Q Well now, why did you do that?
A I was meeting a car.
Q Well, as a matter of fact, you didn't lower any headlights, did you?
A Yes, sir, I did.
Q Well now, didn't you make a statement that you only
blinked your lights?
A No, sir.
Q Didn't you tell Mr. Woodyard you blinked your lights?
A No, sir.
Q You deny that?
A I never told him that.
Q Well, tell the jury if you thought that the Koop car
wasn't in the intersection and over in the lane of
page 137 ~ traffic to pass you. Why did you lower your lights
or why did you think it was necessary to lower
your lights?
A I was still meeting the car. The car was facing me.
A That is just the point I am making. The car was
facing you, wasn't it, before this accident happened? The car
was facing you, wasn't it?
A When I seen the Koop car, I dimmed my lights.
Q And you did that because the car was facing you?
A The car was coming down through the intersection.
Mr. Gilmer:
I think that is. all.
Mr. Campbell:
One question or two there.
REDIRECT EXAMINATION
By Mr. Campbell:
Q Frank, Mr. Gilmer asked you about how far you were
away from the Koop car when you saw it, about the place of
the accident and so forth. Were you down there at the scene
of this accident yesterday?
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A Yes, sir.
Q You went there with George Young and me?
A Yes, sir.
Q Do you remember the light pole that has been testified
to here by Mr. Shelton and Mr. Millirons?
A Yes, sir.
Q A telephone pole, rather?
page 138 ~ A Yes, sir.
Q Is there a pole on the other side of the road
from that?
A Yes, sir.
Q Now where, with reference to that guy pole and that
telephone pole that is guyed there by that did this accident
happen? As near as you can place it, where did the cars come
together?
A About how far it was?
Q Yes, sir, or how close to those poles?
A I would say within twenty or twenty-five feet.
Q Of those poles there?
A Of those poles.
Q Of course, you can't give just the exact distance. You
are simply giving them the estimated distance. Now Mr.
Young has called my attention to something. I am talking
about east or west of those poles, whether you were about
even with those poles or east or west of them?
A I was east of the poles. West of the poles.
Q Just a little west of those poles when you came together?
A Yes, sir.
Q Now, Frank, you were asked about the distance you
had driven. Do you remember where yo~ got your lunch,
your dinner, that day?
page 139 ~ No, I don't.
Q Some of us call it lunch and some of us call
it dinner. The day of the accident?
A We ate at Bowling Green. That is the other side of
Richmond.
Q You ate at Bowling Green?
A Yes, sir.
Q That is up in Caroline County?
A That is right.
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A
Q
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And then came on here?
Came to Lynchburg.
And you took over at Lynchburg as you came along?
Yes, sir.
Was it dark that night?
Yes, sir, it was.

Mr. Campbell:
That is all, I believe, sir.
Mr. Gilmer:
That is all.
(Witness excused.)
Mr. Campbell:
All right. You come around there, please, sir. Ira Earheart.
IRA EARHEART, having been first duly sworn, was examined
and testified as folloows:
page 140

~

DffiECT EXAMINATION

By Mr. Campbell:
Q This is Ira Earheart?
A Yes, sir.
Q Where do you live?
A Wytheville.
Q I believe you better take that chewing gum out. We
can hear you a ilttle bit plainer if you did that. How old
are you?
A Thirty-seven.
Q What is your· occupation?
A Truck driver.
Q How long have you been driving?
A Oh, six or seven years.
Q Were you driving part of the time on the trip that this
accident happened?
A Yes, sir.
Q Who was driving at the time this accident happened?
A Frank.
Q And where were you?
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A Sitting on the other side.
Q On the front seat?
A Yes.
Q How long had it been since you had been
page 140 ~ driving on this particular trip?
A I drove from Baltimore to Lynchburg.
Q And he drove from Lynchburg on?
A Yes.
Q What was the first thing you noticed at the time of
this accident of anytthing at ·an? Did you see the Koop car?
A Yes, sir. I saw it coming down that road over there
and she just kept coming on around and come out in front
of us.
Q Now, when she came out there in front of you, what
w~s Frank doing?
A I don't know. I wasn't watching him. I was watching
the car.
Q Why were you watching the car?
A To see where she was going.
Q Whether she. was going to turn right or left?
A No, whether on her side or on our side.
Q Did the car stop before it came into the highway?
A No, sir, it didn't.
Q Do you know what gear Frank was traveling in?
A Yes, sir, 4th gear.
Q How do you know it?
A I seen him pull it out of overdrive up by the true~
station.
page 14~ ~ Q He had been in overdrive before that?
A Yes, sir.
Q Do you remember anything about his dimming his lights?
A Yes, sir. He lowered them.
Q Is that putting them on low beam?
A Yes, sir.
Q When did he do that?
A Just as she come to that stop sign coming on around.
Q When she got to that stop sign, did she stop?
A No, sir, she didn't. She slowed down and kept coming.
Q She slowed down?
A And then kept coming.
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Q · And then came on around. Did it appear when she
slowed down that she· was going to stop?
A It didn't look like it.
Q But she slowed down like she was going to stop?
A Yes, and then came on out.
Q Until she actually came into the highway, could she
have stopped there?
A Yes, sir. She could have.
Q And she was traveling slowly?
A Yes, sir.
page 143 ~ Q How far away were the· truck and the car, d9
you reckon, at the time that you finally saw she
wasn't going to stop?
A- I wouldn't know· how far. About 150 feet, I reckon.
Q About what?
A About 150 feet.
Q And did you notice whether Frank checked his speed
any after that, or not?
A Yes, sir. He checked his speed.
Q Did you notice any checking in the speed of the Koop
car from the time you saw it?
A No, sir.
Mr. Gilmer:
I think you are leading him, Mr. Campbell, "Whether he
noticed Frank checked his speed."
The Court:
The true test is whether the question could be answered
yes or no. You could ask him how he was proceeding in
regard to speed.
Mr. Gilmer:
He asked him, did he notice him check his speed.
is a leading question.
The Court:
Yes.

By Mr. Campbell:
Q . I will ask you, did he check ·his speed?

That
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Mr. Gilmer:
Of coure, you have already asked him, but I mean in any
future question.
page 144

~

By Mr. Campbell:
Q State whether or not Frank checked his speed
before the accident.
A Well, sir, yes, he did.
Q State whether or not the Koop car checked its speed.
A I couldn't tell.
Q You couldn't tell.
A No, sir, I couldn't.
Q Now, when the truck and the car struck each other,
what side of the road, of the center line of the road was the
truck on?
A He was on his side.
Q What do you mean by his side?
A The right side.
Q His right side as you were going west?
A Yes, sir.
Q And which side of the road did you end up on?
A Right in the middle of it.
Q With the trailer?
A And the car.
Q And the car. Now just tell the jury what happened
after the truck and the car struck each other.
A It knocked it back up the road a little ways. Part
of it was over on the shoulder and part up in the middle.
Q Do you know what happened. to the truck?
page 145 ~ A Yes, sir. It knocked the steering gear out from
under it when it hit it and he couldn't control it.
Q When the steering gear gets knocked out from under
it, is there any control of the steering?
A No, sir.
Q About what speed would you say Frank was making
at the time of the accident?
A About thirty-five.
Q After the accident happened, what did you do?
A We got out to get him out and he said not to move him.
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Q Who said not to move him? Did Mr. Koop say
move him?
A Yes, he was laying over in the car and he said
move him.
Q And so you all didn't move him?
A No, we waited until the ambulance come.
Q And when the ambulance came, he was taken
hospital?
A Yes, over to Pulaski.
Q Did you stay there until the officer came?
A Yes, sir.
Q And did Frank stay there until then?
A Yes, sir.
page 146 ~ Q State whether or not Frank dimmed his
A Yes, sir. He dimmed them.
Q He dimmed them before the acciident happened?
A Yes, sir.

not to
not to

to the

lights.

Mr. Campbell:
Cross-examine.
CROSS EXAMINATION
By Mr. Gilmer:
Q Do you remember when Mr. Woodyard came up to
your truck, the man that was following you?
A I don't remember when he came. I don't remember
just exactly when he got there but he came around after it
happened.
Q But at the time, you and Mr. Malone were at the back
of your truck, weren't you?
A I don't remember.
Q Did you go to the back of the truck after this accident
for any purpose?
A Yes, sir, after I got my flares, I did.
Q What did you go back there for? What were you doing
right immediately behind the truck?
A I wasn't right behind the truck immediately.
Q I am talking about over in the ditch, now, behind the
truck.
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A Over in the ditch? I don't remember nothing
about being in no ditch.
Q Mr. Woodyard left and went and called the
police and the ambulance, didn't he?
A I couldn't tell you that.
Q And when he came back, didn't he find you behind the
truck over in the ditch?
A No, sir. I wasn't in no ditch.
Q You weren't?
A No, sir.
Q You weren't behind the truck?
A No, sir, only when I went back putting flares out.
Q That was the only time you were back behind the
,truck when you went to put the flares out?
A Yes.
Q I believe you told Mr. Campbell that when you approached this place you weren't watching what Mr. Malone
was doing, that you were watching the Koop car, is that right?
A I did see it come around up there.
Q I say, your attention was directed to this car that
was coming? You were watching it all of the time?
A Yes, part of it.
Q You told Mr. Campbell, "I wasn't watching him," meaning Malone, but you were watching the Koop car. That is
what you said, didn't you?
page 148 ~ A I was watching it part of the way.
Q If you were watching the Koop car and weren't
watching him, how does it happen you can go into detail and
tell Mr. Campbell you know he checked his speed but you
couldn't tell whether the Koop car checked its speed.
A When you put the air brakes on, you hear them go on.
Q You are going by what you heard?
A Yes.
Q You are going by the sound and not what you know,
is that right?
A You can feel it check as soon as you touch them. You
can feel the thing slow down.
Q What kind of brakes have you got on there?
A Air brakes.
Q Air brakes?

page 147
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A Yes.
Q It will stop that truck pretty quick, won't it?
A It sure will.
Q Stop it right now?
A Not right now. It will stop it within a good little
distance if you shower down on them right smart.
Q If you shower down on them, it will stop it pretty
quick?
A Yes.
page 149 ~ Q Especially if you are not running very fast?
A That is right.
Q When this steering apparatus was knocked out from
under the truck, did it knock it down on the road?
A It knocked it back under it.
Q And down on the surface?
A No, it didn't get down on the ·surface. It just knocked
it loose. The tie rod went on the wheel that guides it.
Q Now you say just like Mr. Malone did, you were 150
feet away· from the Koop car when you saw the Koop car
come right on slowly into the intersection and go into the
intersection there, and that she wasn't going to stop. You
saw the same thing that Mr. Malone did?
A Yes, I seen him come on out there.
Q Mr. Malone said when he got about seventy-five feet
from her, he did apply his brakes, is that correct?
A Yes.
Q Is that right?
A Yes.
Q About seventy-five feet from there before you heard
that noise there which you are talking about?
A Yes.
Mr. Gilmer:
That is what I thought. All right, stand aside.
page 150

~

Mr. Campbell:
That is all.

(Witness excused.)
BARK.LEY C. UMBERGER, having been first duly sworn, was
examined and testified as follows:

''-•I

· I

,

I
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DIRECT EXAMINATION
By Mr. Campbell:
Q Your name is Barkley C. Umberger?
A Yes, sir.
Q And how old are you?
A Twenty-seven.
Q Where do you live?
A Wytheville.
Q What business are you in, Barkley?
A Trucker and farming. I have a small farm and some
trucks.
Q Were you the owner of this truck that was involved in
the accident?
A Yes, sir.
Q Did you know anything about the accident of your
own knowledge?
A No, sir, only just what I was told. I wasn't there.
·
Q You weren't there and don't know anything
page 151 ~ about it?
A No. sir~
Q Did you have your truck repaired?
A Yes, sir.
Q What sort of truck was it?
A A Mack, L. J. Mack.
Q Where did you have it repaired?
A At a North Carolina garage, Winston-Sal~m.
Q Why did you take it there to be repaired?
A It is the nearest Mack place.
Q You wanted it repaired at a Mack place?
A That is right.
Q I hand -you here a bill of $764.11. Show it to those
Gentlemen over there.
Mr. Gilmer:
That is all right.
By Mr. Campbell:
Q And I will ask you if that is a repair bill you had
paid on the truck?
A On my truck, yes, sir.
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Q Did you see the truck after the accident?
A The first time I seen the truck was at Wytheville at
the motor company in Wytheville.
Q It was towed into Wytheville?
A It was towed in.
· Q Now, was there anything hanging down from that truck
that would have marked the highway, made any
page 152 ~ mark on the highway?
A I never noticed particular just sitting there in
the lot. I didn't get under and look.
Q Did you see anything?
A I didn't see anything. I didn't get under and look. The
front was just messed up. I didn't get under and examine it.
Q Now, in addition to the repair bill of $764.11, did you
have any towing charge on it?
A Yes, sir, I had two, one back in Wytheville and one
to Winston-Salem.
Q I hand you one from the Wytheville Motor Company.
A This is from the Wytheville Motor Company for towing
it from back over here to Wytheville.
Q How much it that?
A Thirty-five dollars.
Q Did· you pay that?
A Yes, sir.
Q And I hand you one here, the Hedrick Motor Company
of $45.00. Did you pay that?
A Yes, sir.
Q And what is that for?
A That is for towing from Wytheville to Winston-Salem.
Q How long were you out of the use of that truck?
page 153 ~ A I don't remember exactly but I think about three
and a half weeks.
Q Now during that time did you have to rent other equipment?
A Yes, sir.
Q Who did you rent that from?
A Hedrick Motor Company, Wytheville.
Q And what rental did you pay for that?
A Well, I ran it about 700, about 7,000 miles in that time
and I bought the truck afterwards.
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Q What was your agreement with the Hedrick Motor
Company as to how much you were to pay for the use of the
truck?
A There wasn't no agreement. I had a contract to haul
this stuff that had to be hauled and that was the only one
available. He had priced it to me and I run it about 7,000
miles during the time this truck was wrecked.
Q Well now, what was the price per mile of that truck
for its use?
A About twelve cents.
• you familiar with the prices?
Q Are
A That is what I would say would be the fair price and
that is what he told me the price would be.
Q That is what I was going to ask you if he told you it
would be twelve cents a mile for the mileage?
page 153-A ~ A Yes, sir.
Q And you ran it 7,000 miles while the other
truck was being fixed, is that right?
A Yes, sir.
Mr. Campbell:
Cross-examine.
Mr. Gilmer:
That is all. No questions.
Mr. Campbell:
That is all.
(Witness excused.)
The Court:
Have you any other short witness?
Mr. Campbell:
We are through, sir.
The Court:
You are through. Gentlemen of the Jury, I am going to
adjourn you over until nine o'clock in the morning. Don't
talk to anybody about this case nor allow anybody to talk to
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~a~ or in your presenee about it and be· here promptly at
nine o'clock tomorrow morning.

(Whereupon, court was adjourned at 4: 50 o'clock, p. m.)
Mr. Campbell:
Judge, there is one thing I forgot.
these papers.

We didn't formally file

Mr. Gilmer:
That is all right.
page 154

~

MORNING. SESSION
September 28, 1950

The Court met,, pursuant to adjournment, at 9: 00 o?clock
a. m.
(Whereupon, the Court and Counsel retired to Chambers.)
Mr. Gilmer:

At the conclusion of the testimOB.y for the Plaintiff, the
Defendant moves the CE>urt to strike the evidence of the Plaintiff on the ground that the Plaintiff's: own testimony shows
either primary negligence or contributory negligence which
wE>nh!t bar· any reC(!)~ on his part.
The Court:
I will overrule the motion.

MT. Gifiner:
We save the point.
(Whereupon, the Court and Counsel returned into the
courtroom.)
The Court:
Sheriff, open court and have the jury come around.
Mr. Hat-man~
Mr. Koop .

...._,,.,..,...

...
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CHARLES T. KOOP, having been first duly sworn, was examined
and testified as follows:
DIRECT EXAMINATION
By Mr. Harman:

Q You were sworn, weren't you?
A I was.
Q I believe your name is Charles T. Koop?
A That is right.
Q Are you the defendant in the claim for property damage
and the plaintiff in the cross-claim for personal injury and
property damage?
A I am.
Q Where do you live, Mr. Koop?
A I live in !slop, Suffolk County, New York.
Q Where is that with relation to New York?
. A That is about fifty miles .out on Long Island away from
New York City, fifty-two miles to be exact.
Q What is your business or profession?
A I practice law in a small town out a little bit further
from !slop, Patchogue by name.
·Q Were you the owner of the car that was involved in
this accident which occurred across the mountain in May of '49?
A Yes.
Q Where had you been prior to the time that this accident
occurred?
A Well, immediately before the accident, we had come
from Pulaski. Prior to that on a· Sunday night we had left
New York City. I went to Washington on business
page 156 ~ and after I had finished my business on a Tuesday
evening, my wife ,suggested we go down into Virginia.

page 155

~

The Court:
Speak out, please.
By Mr. Harman:
Q The Judge isn't able to hear you, Mr. Koop.
little louder, please.

Speak a
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A My wife suggested on Wednesday that we drive down
into the Blue Ridge Mountains to see part of Virginia and we
left Washington on Wednesday morning and drove to Lexington. On Thursday morning, we left Lexington about nine
o'clock and went to the Natural Bridge and from there was
driving down through Pulaski.
Q Now on the evening that this accident occurred, what
time did you leave Pulaski?
A We left Pulaski just about seven o'clock.
Q How do you fix that time? Is that a definite time or
approximate time?
A That is pretty definite. We arrived in Pulaski at about
five o'clock and we were looking for a restaurant to eat and
the Maple Shade Inn does not serve suppers until six o'clock.
So we waited there until it opened at six. We had our supper and
we were through about quarter to seven. We drove around the
town a little bit to locate our route and then we went on.
Q Who was driving at the time you left Pulaski?
page 157 ~ A My wife was driving at the time we left Pulaski.
Q Then you proceeded from Pulaski across the
mountain to the point where this accident took place?
A That ~s right.
·
Q Tell us now, in your own words, what you recall over
at the scene of the accident. I mean, from the time you approached the intersection up to the time of actual impact and
after the impact. .
A Perhaps I could go back further and explain when we
were half way over the mountain, I think it was up by the
Wayside, my wife thought· the car felt a little bit logy. She
said, "I think a tire is soft." So we stopped at the Mountain
View Inn.
Q Which is a service station.
A Which is a service station just this side of the intersection, I think about a quarter of a mile back, and I got out
and at that time it was just a sort of drizzle. It wasn't raining
hard because I got out of the car and stood around a while.
The attendant checked the tires and the left rear wheel tire
had been a little-bit soft. It was down to about twenty pounds.
The other tires. were all right. So we put air into it and we
listened for a leak. We put air in that one first and listened
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for a leak,. and there was no leak in. it. We checked all of
the others and we waited for a few minutes. and,
page 158 ~ came back and the tire still had its normal pressure..
So I said, "Well, we will leave· it on and if it is
all right, we'll leave it on." I endeavored to give the boy
that helped me a tip and he wouldn't take. it. So I bought
a can of oil just as an accommodation and I. put it in the
front seat with me and we left Mountain. V.iew Inn\ and 1 asked
my wife to drive slowly just. in case there might be trouble
with the tires and I said, "And we will check it at the next
garage," and we proceeded down about, oh, I imagine she was
driv.ing thirty· to, thirty-five· miles. an hour. I was sitting
on: her right side over toward the door and we· came to the
intersection, toward the intersection, and I said, "This mustbe, the: imersection we are looking for." I had a map and
I knew there was an intersection, we. were coming to. She
came: into the intersection and she stopped. The oil can that
was. on. the front rolled· forward. when she stopped. I leaned
forward and picked. it up and I sat up and she went on into
the· inteirsection and there was just a split second at that time.
I saw two headlights. They were directly in. front of. us;
I would say so close to us that time that they almost disappeared under the hood·. right down in front of us.
Q- Now, at that time what portion of the highway were
yoa occupying. with you. car?
A As we came down the route from Pulaski- I am
page· 159 ~ -not familiar. with. the numbers - I was· watching
out of the front and toward my side. I generally
sit toward the: door. On the way down, there was a bend up
further from the Mountain View and we came along on the
inside of that region close to the shoulder of the road as we
reached the stop sign. We left the apex;. went. right across in
a direction straight, which would be even with the shoulder
of. that road. So, we would be at all times on our own side·
of the· road if you would draw a. line from the· shoulder· and
curve it right on to the other road.
Q, In other words, if I understand. your· testimony· cor;.
rectly, you say at the time this·. accident occurred you· were
on your ow.n, proper, right side of the road of the Route lOOY
or 101Y, whatever the road is, that the truck was traveling· on?
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A Yes, that is right.
Q Now, were you rendered unconscious by the impact
or what effect did the impact have on you? What do you
recall about that?
A Well, I ·saw the lights of the truck as they were
right on us and that is the last thing I remember. That was
the only thing I remember. After that, I remember I was in
an ambulance. I remember I was sitting up with my back
toward the attendant, not the driver but the attendpage 160 ~ ant who would be sitting 'in the front there, and
I remember my position and then I lapsed into unconsciousness again. And I remember at the hospital, I remember helping them shift me from a stretcher onto another
stretcher outside of the hospital at the entrance. They asked
me whether I could raise my weight and shift over a little
bit and I said, "Yes," and I endeavored to help and then I
don't remember anything until after I was in an emergency
ward on the first floor of the hospital.
Q· What injuries did you receive as a result of this collision
to your person?
A I sustained a broken ankle, tibia and fibula to be
technical, and a number of cuts and abrasions. My head had
a cut in it. I think there is still· a mark in it and my forearms were cut here and here and my shirt was t~rn and my
chest was cut somewhat. My eye glasses had been broken. I
picked a few pieces of glass out of that. I had a bad bruise
here,. Two teeth had been broken, this other and another
tooth over on the side and I am told I had some internal injuries. I passed blood, I know, and I had some pain in my
stomach. I had some pain in my chest. I had some pain
in my back and I had trouble with my head.
Q How long did you re:r;nain at Pulaski Hospital?
A I remained at Pulaski Hospital for, I imagine,
page 161 ~ about five days. I am not sure of the exact date.
I think it was the 10th I left.
Q During that time, did you suffer any pain as a result
of this accident. ·
A Yes. Yes, I did have pain. My foot pained me and
my head hurt. My back ached.
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Q Did they give you anything to relieve your pain so
that you could rest?
A Yes. They gave me pills and they gave me shots,
hypodermic shots from time to time.
Q What action did the doctors take with regard to that
fractured ankle of yours?
A My brother came down.
Q Let's get straightened out. Who is your brother?
A My brother is Chester Koop. He is a physician now
in Flint, Michigan. At that time, he was in Plymouth, Wisconsin. When I came to, the doctor asked me who he should
notify about the death of my wife and I. said, "You better
not call home." My mother wasn't well and her mother wasn't
well and the shock would be too much. I said, "The best thing
you can do is call my brothe~ in Wisconsin and have him get
in touch with my other brother at home.'' So, apparently
they did that and my brother came down. Well, that was
on Thursday night about eleven or twelve o'clock
page 162 } they called my brother and he was down here
Friday morning at about eleven. I understand he
went down to Milwaukee by car and took a plane through
to Bluefield and then another plane to Pulaski. And he and
Dr. Martin apparently decided that some operation should be
done on my foot.
Q Had you been put in a cast prior to that?
A I was in a cast on the night I came in.
Q And your brother and Dr. Martin apparently decided
that some other type of treatment was in order?
A That is right.
Q And what did they do then?
A They took me down to the operating table and gave
me a needle and they operated. I understand they reduced
the fracture by a screw, putting a screw in a small chip and
a small piece of the bone that had broken away and had fallen
down toward the ankle and it wouldn't stay up and they put
a screw .in there and held it. I have been advised by Dr.
Martin some time to have that screw removed.
Q But that has not been done as yet?
A That has not yet been done.
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Q Mr. Koop, you say you stayed in the Pulaski Hospital
approximately five days. Where did you go from here and in
whose company?
A Well, after a short period of time, I asked my
page 163 ~ brother whether it would be at all possible for me
to get home. He was inclined to think I should
stay but I said, "Is it at all possible?", and he said, "Well,
yes, I suppose your condition isn't such that you can't be
moved." So he arranged with an ambulance - I don't know
whether is was an ambulance or taxi - to bring me to the
train and we had a compartment and I was carried onto the
train by three attendants in a chair and immec;liately put to
bed and I was given an injection, a hypodermic injection and
some pills and I didn't wake up until I was in Penn Station
in New York.
Q Did your brother make the trip with you?
A He made the trip with me. He was in the compartment.
Q Then from the time you arrived in New York, where
did you go and by whom were you treated for your injuries?
A From New York, I had a car come in to the station
and I was brought up on the elevator to sort of a service
place for taxis and put into the car and I was brought home.
That afternoon I went to the funeral and that night I went
to bed and I stayed in bed for about another week and a half
to two weeks.
Q How long were you completely disabled as a result of
this accident?
A More than three weeks.
page 164 ~ Q You stayed in bed for approximately three weeks.
Did you have any other disability as a result of
this accident? Were you able to carry on your normal work
after three weeks had expired?
A No. My doctors told me. My brother told me Mr. Campbell:
We object to what his doctors told him.
The Witness:
All right. After that, I was instructed Mr. Campbell:
We object to what he was instructed.
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The Court:
I think that would come under the hearsay rule.

Mr. Harman:
May it please the Court, I was asking him about his disability. I think it probably is in order for him to state what
he did?
The Court:
Yes, sir.
The Witness:
After I got out of bed, I went immediately to work.
By Mr. Harman:
. Q Did you at that time have a cast on your leg?
A At that time, I had a cast on my leg.
Q How long did the cast remain on your leg'?
A That cast remained on my leg until about July the
15th when that cast was taken off and a new cast was put on.
Q And how long did the second or third cast
page 165 remain on your leg?
A The third cast remained on my leg to about the
end of September.
Q Now, Mr. Koop, during the period following the three
weeks which you said you were totally disabled, were you
able to carry on your normal work in your office?
A No, I asked my secretary to come down to the house
and she came down and she told me what had happened. She
told me who had called and that was about all. I didn't do
any work but I was informed as to what was happening in the
office.
Q When did you first return to your office to work?
A I think it was just about June the 1st. It was after June
the 1st. Just what day it was, I don't know.
Q Were you able to go to your office regularly after that?
A No, I did not go to my office regularly. I would say
I went two or three times a week for the first two or three
weeks.
Q And then did you go regularly after that?
A Yes, after that, I did go a good deal more regularly.
Q Now, tell me, Mr. Koop, what is your average gross
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per week, business or return or income from your
profession, at that time?
A My gross, I would say, would be, - it varied,
average a little bit more than two hundred dollars.
Q A week?
A About two hundred dollars a week gross.
Q Now during this period when you were partially disabled, would you tell the Court and the jury approximately
what your average weekly gross was?
A Roughly, I would say it was cut in half or more,
anyway. We hold trials out there at night. The Justice's
Court trials are set in· the evening and I couldn't attend any
of those. I couldn't get out of the office at all and my business
did fall off.
Q So your approximate gross during that period, you
figure, was about one hundred dollars a week?
A That is right.
Q Now, Mr. Koop, I believe you were the owner of the
car which was involved in this accident?
A Yes.
Q What kind of an automobile was that?
A That was a 1947 Roadmaster sedan.
Q A Buick?
A A Buick. It was equipped with a radio, heater, fog
·lights, defroster.
page 167 ~ Q Completely equipped?
A Completely equipped.
Q What price had you paid for that car, do you recall?
A In the neighborhood of twenty-eight hundred, twentyeight hundred fifty, twenty-eight hundred forty-five or some
price, something like that.
Q And when had you bought that car?
A I bought the car on February, 1948.
Q In February of 1948?
A It was a '47 model but it wasn't delivered to my deal
until February, '48. I understand that it. just took that time
from when it was made.
Q So you had owned that car approximately how long?
A I had had it, I think it was fourteen months about.
In relation to the car, I might say that a new engine was put
page 166

~
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in it in January, 1949 which was just a few months before
the accident.
Q How many miles had that car been driven?
A The car had a total mileage, I think, of approximately
thirty thousand.
Q At the time of the accident?
A At the time of the accident.
Q What value have you placed on the car in asking the
jury to award damages in this matter?
page 168 ~ A Considering the age, the use and the car, I had
placed on it $2,250.00.
Q I notice in the bill of particulars of damages you
say you have incurred medical expenses of a total sum of
$374.40. Could you show us any bills for those expenses?
A I can show you bills for some of them.
Q Do you have those?
A I have them over here.
Mr. Campbell:
Have you examined them, Mr. Harman?
Mr. Harman:
Yes, sir.
Mr. Campbell:
· And you are satisfied?
Mr. Harman:
I am satisfied that is the correct amount.
By Mr. Harman:
Q That includes the treatment at Pulaski. I believe there
was $100.00 medical charges made by some doctors in New
York. A dentist's bill for the repair of those broken teeth.
A Twenty-eight dollars.
Mr. Harman:
That is the total amount. Mr. Koop's brother, Dr. Koop,
made no bill and his charge is not included in that amount.
Mr. Campbell:
All right, sir.
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By Mr. Harman:
Q I believe you have some items of lost and damaged
personal property which you are claiming that you
page 169 ~ lost as a result of this accident?
A That is right.
Q Could you tell us the amount of those items and what
the items consisted of?
A There were some personal property in the car. There
was a Kodak camera that was damaged. There was my clothing.
There was my wife's clothing. And I figured that at about
$150.00. There was, incidentally, besides my own glasses that
I was wearing, there was a pair of green prescription sun
glasses.
Q In other words, some glasses that were ground just as
your regular glasses were?
A That is correct.
Q VI ere they lost or broken in the accident?
A They were lost or broken.
Q You never saw them again?
A I never saw them again.
Q You have here, also, in your bill of particulars of
damage an item for transportation, meals and other incidental
expenses as a result of this accident. What does that consist
of and what is the amount of that?
A I think I placed my incidental expenses at one hundred.
I believe it is considerably more. I paid my brother's air
passage down from Milwaukee. He didn't insist, of
page 170 ~ course, that I did. I had to pay my car fare back
to New York for the compartment. I paid for some
nursing services. We have, - my sister-in-law is a registered
nurse. That is another sister-in-law. And she took care of
me and she wouldn't accept payment. I gave her a gift valued
at about $25.00 and I had taxi fares and expenses to and from
my office for some time.
Q Could you tell the jury approximately how much you
figured your loss of earnings and earning capacity was during
the period of your illness and injury as a result of this accident?
You have already told them the basis of it. But could you
give them the amount?
A I would say about fifteen or sixteen hundred.

,.~

80

Supreme Court of Appeals of Virginia

Charles T. Koop

Q Now, I believe you also incurred certain· funeral expenses for your wife.
Mr. Campbell:
If your Honor please, we have a motion to make. We would
like for you to hear us in Chambers.
The Court:
You want to take it up in Chambers?
Mr. Campbell:
Yes, sir. I want to take it up in Chambers.
(Whereupon, the Court and Counsel retired to Chambers.)
Mr. Campbell:
If your Honor please, we object to any evidence as to
funeral· expenses of the wife being an element of
page 171 ~ damage in this case~ There is a suit pending for
the death of the wife· and funeral expenses, if it
comes under the general ground of necessity, is an eventual
necessity that has got to be borne some time. Death comes
to all of us and we don't think that it is a proper element of
damage in this case.
Mr. Gilmer:
Our position about that, your honor, is simply this, that
~ere is a damage done in an accident. Although it was the
death of his wife, still the man who is bringing the suit, if
the husband is the one that had to bear that expense and if
you can connect it up with the accident, we think he is the
one entitled to recovery for the amount that he paid.
Mr. Harman:
And I would also like to call the Court's attention to the
fact that the recovery, if any, in an action by death, for
wrongful act is free and clear of all debts and obligations of
the estate of the decedent. We believe it is the proper element
of damages and ask the Court to permit us to continue.
The Court:
Gentlemen, as a practical question, how would it do to
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handle the matter this way? I have a recollection you can
go on and prove at this time this item and you can look the
matter up.
Mr. Campbell:
We are objecting to its coming in. We are perfectly
page 172 ~ willing after it is looked up to recall the witness
and put him on if it is admissable. We are going
to move to strike it out of the bill of particulars.
The Court:
We will just pass the question for the present and if there
is any authority, present it. I will frankly state that my opinion
is it would be provable in this case.
Mr. Gilmer:
That is our impression, but we will try to find a case on it.
The Court:
All right.
(Whereupon, the Court and Counsel returned into the
courtroom.)
By Mr. Harman:
Q Now, Mr. Koop, you have already related to the jury
that you suffered from certain injuries as a result of this
accident. Could you tell us whether or not you have suffered
from any permanent injury or disability or whether or not
your recovery from the accident has been complete?
A My recovery hasn't been complete in the healing of
my left ankle. It has progressed nicely but there is still substantial weakness. There is limitation of motion in it. There
is a numbness over the scar on the inside. It almost feels as
though the flesh were attached to the bone, a prickly feeling.
There is quite a weakness. I can't stand on that
page 173 ~ toe. In the morning, especially, it is stiff. I have
trouble walking without shoes on. With shoes on,
I don't have any trouble with pain, ordinary walking. Stairs
give me a little bit of difficulty, more coming down than going
up. I have a broken tooth in the front that has been capped.
I have had headaches. My headaches started to occur shortly
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after I returned from Pulaski. My first thought was that it
was my eye glasses. I had to get new glasses here in Pulaski.
I thought perhaps the prescription was wrong. I · had my
eyes tested and the prescription was correct and I had the
same glasses on. But I did have recurring headaches that occurrred, oh, I would say about every third day until I imagine
it was until it was around Thanksgiving and they dropped og
and I haven't recently had any.
Q For how long a period would you say you have not had
these recurring headaches?
A Well, about half a year. They are not, - I get them
now, well, so seldom that it may be from anything. I don't
know.
Q In other words, the headaches you have now, you don't
a\tribute to the accident.
A No, I really don't.
Q Now, do you have any loss of function of any of the
other members of your body as a result of this
page 174 ~ accident?
A I had a loss of function, loss of use of this hand.
I had x-rays taken. The doctor wasn't able to find anything
wrong. But on a pressing motion, I get quite some pain here.
On a lifting motion, there is no pain at all. That has subsided. I still, if I have to press against a hard door such as
in a train or something, I do get a pain here. I had some
pains in my back. After I left Pulaski, the nurse I had would
give me back rubs to relieve them and they lasted for some
time, but they have gone now.
Q In other words, you had the aching and pain of your
back for some period of time, but that has subsided and that
no longer bothers you?
A That has subsided.
Q So at the present time, which is approximately seventeen
months after the accident, you still have a weakness and
difficulty with your ankle and with your wrist?
A That is right.
Mr. Harman:
Cross-examine.
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CROSS EXAMINATION
By Mr. Campbell:
Q Mr. Koop, let me see if I understand you correctly
on this timing. You got your supper or dinner, whichever you
call it, the evening meal?
A That is right.
page 175 ~ Q Over here at the Maple Shade Inn at Six o'clock.
I believe you went there just as soon as the dining
room was open, and that is the way you fix the time and
you finished that. You finished, we will say, by a quarter to
seven. I think that is the figure you take.
A I think that is about it.
Q And then did you start immediately across the mountain?
A No, we sat in the car in the parking field.
Q That was the parking lot in front of the inn.
A The parking lot in front of the Inn for, I would say,
about ten minutes.
Q Looking at your map?
A Looking at the map.
Q Where was your destination for the night?
A I am not, - we had no definite plans. My idea was
to stay in Pulaski that night. We walked out to the car and
I thought maybe we would go to a movie and stay here. But
my wife got in the driver's seat and she backed out. After
we looked at the map, she started to drive and she found
Route 11, I think, goes right up past the Inn. She said, "This
is the road," and I didn't say anything and we just went on.
Q You didn't have any real objective for the night?
page 176 ~ A No, there was no real objective for the night.
Q You were not familiar with this road. You
hadn't been here before, had you?
A I wasn't familiar with it.
Q But you looked at your map over there in the Inn
road and you saw that 11 ran right on up there by where you
were. Now, did you intend to go on 11 or where did you
intend to go?
A Well, we intended to continue on that road that went
up, I think, toward Fancy Gap.

84

Supreme Court of Appeals of Virginia

Charles T. Koop
Q What I am getting at, where were you intending to
go. You had some point in mind that you were going to?
A Fancy Gap.
Q You were going to Fancy Gap?
A Yes. We were intending to take that way home,
eventually, and we were on our way in that direction.
Q How were you going from there?
A I don't know.
Q You were just sort of rambling around?
A That is right. We were just seeing the countryside is
really all there was to it.
Q And you looked and saw that you were on 11 and 11
did not go to Fancy Gap, though, did it?
A I don't know. I haven't looked at the map with
page 177 ~ that view in mind since that night and I am not
really familiar with the· roads.
Q You just don't know, but you were going in the general
direction over there and you weren't familiar with the roads
or the ways?
A No.
Q Did you see that these two points, these two "Y" intersections were over there at the foot of Draper's Mountain?
A I didn't know al;>out two of them, but I knew there was
an intersection. I knew. there was a road down there that
went one way and then another way. I didn't know whether
it would be a "T" or "Y".
Q You didn't know which way you went to on that road?
A Yes.
Q You did?
A Yes, I knew we were going to bear to our left.
Q You knew you were going to make a left turn when
you got to the intersecting roads?
A I knew we would be heading that way.
Q You knew that you would have to make a left turn,
turn left there, rather, when you got there. Now, did you see
the stop sign there before entering what we call the old Lee
Highway?
page 178 ~ A I saw the stop sign, yes.
Q And you tell us that you stopped there.
A We stopped there.

Umberger v. Koop

85

Charles T. Koop

Q That you came to a full stop?
A We came to .a full stop.
Q Now, you told us something about having stopped
before that time at a filling station to check your tires?
A That is right.
Q Did you stop anywhere else between Pulaski and the
stop sign except at that one filling station?
A I don't think we did.
Q You have no recollection of it, have you?
A I have no recollection of any other stops.
Q No recollection of stopping at all. Now then, how
long would you say you had stopped at the filling station there
to check your tires?
A I would say we stopped for about five minutes. We
may have stopped at what is called the Wayside View.
Q What is your best recollection on that, Mr. Koop?
A Well, we stopped at so many of them, I don't know
whether we stopped there, or not. My recollection is that
we may have. I would say we probably did.
Q But you can't say definitely whether you did or whether
you didn't?
page 179 ~ A I can't say definitely.
Q Now then, that station that you stopped at
there, do you know whether it had Mobiloil Gas sign up or not?
A It had tanks there. I don't remember what kind of gas.
Q I thought maybe you had seen the sign.
A I have seen it since then but I still don't recall.
Q But it was over on the south foot of the mountain?
A It was the first gas station as you came down the hill.
Q When had the rain started?
A It was dry when we left Pulaski. I think there were
just a few drops on the way down, when we were at the
Mountain View Rest or garage, service station, it was beginning
to rain a little bit there, I remember, because I was standing
outside in the weather and I sort of had to get back into
the car. It wasn't enough to make me wet, but it was enough
to be unpleasant standing in it.
Q Did you have your lights on when you were there at
the station?
A Yes.
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Q When had you put your lights on?
A I think we put our lights on at the station.
Q At the filling station?
page 180 } A I think so. I don't remember just when they
were put on.
Q And I imagine it didn't take you more than a minute
or two to get from the filling station to the point of the
accident, five minutes at the outside, would that be right? To
the stop sign, I will put it to the stop sign.
A No, it didn't take long.
Q It wouldn't have taken you over five minutes A Oh, no.
Q ( continuing) - at the outside, would it?
A No.
Q When you turned left off of the main Lee Highway,
number 11, to go on this lOOY, did you have to stop there
for any traffic?
A I am not familiar with the road you are referring to.
Q All right. That is the first left turn you took from the
Lee Highway.
A Out of Pulaski?
Q Yes, sir. It is over on the foot of the Mountain on
the other side there. The main Lee Highway continues on
west.
A Would that be to my right?
Q To your right and then you have to cross the Lee
page 181 } Highway to go into this lOOY that goes into the
100 that you were on. Do you recall that?
A No, I don't recall that.
Q All right, sir. Now you have been back there and
looked at the scene of the accident since the date of the
accident, haven't you?
. A I have.
Q And you are thoroughly familiar with it, aren't you?
A Quite familiar, yes, sir.
Q Now I will ask you to look at this map with me if
you will come over here, Mr. Koop.
Mr. Gilmer:
Let the jury see that map, too.

If you turned it up the

I
.!
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other way, I believe the jury could understand it better.
Mr. Campbell:
I think this is the way the road runs. The "Y" is up this
way. I think this is the way the road runs.
Juror:
May I ask a question.
Mr. Campbell:
Yes, sir.
Juror:
Does that road run -'east instead of west.
east of where the collision happened.

Isn't the bridge

Mr. Campbell:
Yes, sir. This is the bridge, east.
Juror:
page 182

~

In other words, that would be to the right sitting
here, saying we were on the opposite of the road
if we turn facing the road this way.

Mr. Campbell:
This road along here runs east and west.
Juror:
I understand. That "Y" at your thumb is the point that
runs out at Tom Kelly's service station?
Mr. Harman:
No, it is the other one.
Mr. Campbell:
It is at the other service station.
Mr. Harman:
This is Roscoe Prices right up here.
Juror:
The thumb?
Mr. Campbell:
Yes. Now, where the other, the main Lee Highway comes

r·
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on down here and south where Mr. Harman is would be the
Kelly Stattion.
Mr. Harman:
And the Lee Highway is over here on the big curve.
Mr. Campbell:
When you go over here if you pursue the route he was
going, when you get just beyond the Honaker place, the old
stone house, if you are traveling west, you turn left across
the other lane of traffic and go into this lOOY here and that
runs on down, then, and comes right down here and if you
had kept on down this way, you would come to the Kelly
filling station where this long, straight stretch intersects with
this road coming across the mountain.
Mr. Gilmer:
That is right.
page 183 } By Mr. Campbell:
Q Now, Mr. Koop, it has been testified that this
colored area in here marks the loose material and the apex
of the intersection is right down here about where the point
of my pencil is, and the stop sign is back up here, which is
120 or 123 feet from that point. Now, with reference to this
stop sign, just where was it that you stopped your car?
A We stopped at the stop sign.
Q Right at the stop sign?
A Right at about the stop sign.
Q When you stopped at that stop sign, you had a clear
and unobstructed view on down to the end of this map, did
you not?
·
A That is true. There is an unobstructed view on down
there and really further than the map shows.
Q The map shows it to the bridge. When you stopped at
that stop sign, you could see all of the way down to the curve
this side of the trucking center, couldn't you?
A Where is the trucking center?
Q The truck center, it has been testified to, is on farther
east.
A Well, you can see well on down this road.
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Q Well on down 'here to a curve of some sort which
obstructs your view. That is right, isn't it? and
page 184 ~ if you started from this filling station as you came
on down here, there was absolutely nothing to obstruct your view or the view of the driver of the car as you
came along here. That is correct, isn't it?
A I suppose so.
Q Well, you know so, don't you, Mr. Koop?
A That is right.
Q All right, sir. Then let's just ~ay that.
A I don't know whether there would be any obstruction
or not.
Q You have been back there and looked at it. You have
no recollection of seeing anything that night, have you?
A That is right.
Q Where was your car on this map, if you could tell us,
at the time that you are talking about your oil can falling
over or something like that?
A Right here.
Q When you stopped at the stop sign?
A When we stopped at the stop sign, it rolled forward.
Q It rolled forward when you stopped there at the stop
sign and you reached down to pick it up or straighten it up?
A To straighten it up.
Q How long did it take to reach down and straighten
up that oil?
page 185 ~ A About as long as it would take to do this.
Q About a second would be about right?
A About a second.
Q About a second. And as soon as you reached down
and came back up, you saw the lights right on you?
A No, I didn't.
Q You didn't?
A I certainly did not.
Q I misunderstood you, sir.
A We had not moved. By the time I had straightened
up, we had come to the stop and I reached down as we went
into second speed and started out again and we went on here
and as we got about here I saw the lights on the truck.
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Q Where were you when you saw' the lights on the truck?
A At the point of impact, or approximately.
Q You were approximately at the point of impact before
you saw them?
A That is right.
Q The point of impact has been fixed definitely here at
this point that is marked "B" in the roadway. And so far
as you know, that is correct, isn't it?
A As far as I know, that is right.
Q Yes, sir. Now, can you tell the jury what kept
page 186 ~ you from seeing the lights on that truck from the
time that you left this stop sign with a clear view
along there in front of you?
A I was not looking headed down that way. I was
looking out this side of the car toward my own side as I
was headed sort of, but looking straight ahead toward this
roadway.
Q If the driver of the car had been looking down the
road, there would have been nothing in the world to have
prevented her from seeing that approaching truck.
A She should have seen it.
Q She should have seen it, undoubtedly, shouldn't she?
Now take the seat back there again, please. I want to get
myself straightened out. Would you turn back to where Mr.
Koop was testifying as to the picking up of the oil can in
his evidence in chief. If I misunderstood him, I don't want to
pursue the subject, but I do want to see what he said.
The Court:
Gentlemen of the Jury, we will take a short recess.
(Whereupon, a short recess was taken by the court.)
The Court:
Have the jury come around.
By Mr. Campbell:
Now there is one question I want to ask you, Mr. Koop.
Mr. Gilmer:
page 187

~

Mr. Campbell, the last question you asked was what
he said.
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Mr. Campbell:
I understand. I am going to lead up to that.
Mr. Gilmer:
You had led up to that.
Mr. Campbell:
I will withdraw the question temporarily and I will ask
this question now.
By Mr. Campbell:
Q Mr. Koop, you told us you stopped out here at the
stop sign and came to a dead stop and I think you said that
Mrs. Koop put the car in second gear?
A Yes.
Q Did I understand you correctly on that?
A Yes, that is right.
Q You were on a slight downgrade there, weren't you?
A I think that is a slight downgrade.
Q So that the car could start easily in second gear?
A She always started in second gear.
Q Now, had she changed to high gear at the time of the
.collision?
A I don't know.
Q Well now, how fast was the car going the last time
you remember anything, before the collision? What was it
making?
A After we had left the intersection we were proceeding Q After you left the intersection? You mean after
page 188 } you left the stop sign?
A Yes. We were proceeding I should imagine
about ten or fifteen miles an hour.
Q And you had not gotten over fifteen miles an hour is
your best judgment?
A I don't think so.
Q Now at fifteen miles an hour, - you had four-wheel
brakes on the car, didn't you?
A Four-wheel brakes.
Q And your stopping ability at fifteen miles an hour would
be practically instantaneous, wouldn't it?
A Yes.
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Q You could stop, as we commonly express it, in your
own tracks at that speed?
A That is right.
Q So that Mrs. Koop could have stopped the car almost
in its tracks at any time between the stop sign and the point
of collision?
A I assume she could have.
Q Now I have asked the stenographer to read back what
you said on your examination chief and he has written it out
and I will ask him to check me on the reading of
page 189 ~ his writing.
"I was sitting on her right side over toward the door
and we came to the intersection, toward the intersection, and I
said, 'This must be the intersection we are looking for.' I had a
map and I knew there was an intersection we were coming to. She
came into the intersection and she stopped. The oil can that was
on the front rolled forward when she stopped. I leaned forward
and picked it up and I sat up and she went on into the intersection and there was just a split second at that time. I saw
two headlights. They were directly in front of us; I would
say so close to us at that time that they almost disappeared
under the hood right down in front of us.·
"Q Now, at that time what portion of the highway were
you occupying with your car?
"A As we came down the route from Pulaski - I am
not familiar with the numbers - I was watching out of the
front and toward my side. I generally sit toward the door."
Didn't you testify that?
A That is right.
Q And you said there was only the question of a split
second there?
A Not a split second from the time we stopped to the
time we had the collision.
Q When was the split second?
A The split second was from the time I saw the lights
until the time of the impact.
Q Didn't you say this, sir, "The can rolled on the floor
when we stopped"?
A That is right.
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Q "I leaned forward and picked it up."
A That is right.
page 190 ~ Q "And I sat up and she went on into the intersection."
A That is right.
Q "And there was just a split second at that time. I saw
two headlights. They were directly in front of us; I would
say so close to us at that time that they almost disappeared
under the hood right down in front of us."
A That is right.
Q And there was just a split second of time, wasn't there?
A A split second between the time I saw the lights and
the impact.
Q What were you talking about, that the can rolled down
a split second there?
A No, I wasn't referring to that.
Q Then you had been sitting up in the car after you
picked up the can. Did you pick up the can before she
started off?
A Yes.
Q Before you started off.
A I straightened the can up. It was on its side and it
had rolled forward.
Q When the car stopped?
A I put it on end so that it wouldn't roll forward.
page 191 } Q You then tell the jury that between the time
you saw the lights of the car and the time that the
collision happened, th~re was only a split second?
A That is right.
Q And you were sitting right there on the front seat?
A That is right.
Q And you were making a speed of about how much at
that time? How much speed were you making at that time?
A About, oh, I should say fifteen, maybe twenty miles
an hour.
Q Fifteen to twenty miles an hour.
A I don't believe we were going any faster than that.
Q Your average speed from the stop sign after you started
off to the point of impact wouldn't be over fifteen miles an
hour, your average speed?

~.
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A No, I don't believe it would.
Q Do you know whether, traveling at fifteen miles Mr. Gilmer:
Mr. Campbell, for the purpose of objection, if you are
going to read to him from a table, isn't that under normal
conditions?
Mr. Campbell::
I understand, but it doesn't make any difference what the
conditions are for my question. If you will wait until I finish
the question, you will see that that is true, sir.
page 192

~

By Mr. Campbell:
Q Now, traveling at a speed of fifteen miles an
hour, your car will travel approximately twenty-two feet per
second, will it not, or do you know that?
A About that.
Q About that?
A About one and a half times.
Q About twenty-two feet per second?
A That is right.
Q I think it actually figures about 21.75 feet per second,
is that correct.
Mr. Harman:
Our table shows twenty-two.
Mr. Campbell:
Well, we are practically in accord with that.
Mr. Gilmer:
That is right.
By Mr. Campbell:
Q Twenty-two feet. Of course, conditions have nothing
to do with that. Now, it has been testified here that the
distance from the stop sign to the apex of the intersection
"there is 120 to 123 feet. That is correct, isn't it? And you
traveled that distance and then you traveled another distance
from the apex to the point of the accident which was another
100 feet, and during all of that time you never saw the lights
of this car to the split second before the accident?
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A That is right.
page 193

~

Mr. Campbell:
That is all.

Mr. Harman:
Step down, Mr. Koop.
(Witness excused.)
Mr. Harman:
May it please the Court, could I speak to Mr. Woodyard
just a moment before we put him on the stand?
The Court:
Yes, sir.

Has Mr. Woodyard been sworn?

Mr. Harman:
No, sir, I don't believe he has.
(The witness was sworn.)
WILLARD E. WOODYARD, having been first duly sworn, was
examined and testified as follows:
DIRECT EXAMINATION
By Mr. Harman:
Q Please state your name.
A Willard E. Woodyard.
Q How old are you, Mr. Woodyard?
A Twenty-six.
Q Where do you live?
A Route 3, Pepper Ferry Road, Pulaski, Virginia.
Q Are you employed here in Pulaski?
A Yes, sir.
Q Where do you work?
A At Jefferson Mills.
Q Are you connected either by blood or by marpage 194 ~ riage with either of the parties to this suit?
A No, sir.
Q Do you have any interest in the outcome of this suit?
A No, sir.

96

Supreme Court of Appeals of Virginia
Willard E. Woodyard

Q Were you present on the old Lee Highway at the
intersection, at the "Y" intersection over near Smoke Price's
place in May of 1949 when an accident took place between a
trailer truck ,belong to Mr. Umberger and a car belonging to
Mr. Koop?
A Yes, sir.
Q I believe you were the first person who arrived at the
scene of the accident, were you not?
A Yes, sir.
Q Mr. Woodyard, what did you do when you a~rived there?
A I was following the truck and immediately after the
accident occurred I pulled on around the right-hand side of
the truck without getting off the hard surface road, and as I
pulled up to the point where the collision was - I forgot
the driver of the truck - the tall fellow, he had just stepped
out of the truck on the right-hand side of the truck and I
said, "How bad are they hurt?". I could see the people in
the car. And he said, "I don~t know. I haven't ,looked yet."
Both of us got out and looked ,and they looked like
page 195 ~ they were hurt up pretty bad and I said, "I guess
I better call an ambulance for them." He suggested
taking them to the hospital in my own car and I was afraid
their back might be broke and he was telling me at the same
time I was doing this talking, he said, "I tried to keep from
hitting. I done everything I could to keep her from hitting,"
and he said, "She came to a full stop and I blinked my lights
to signal I was going on through the intersection."
Q Do you know whether the lights of the truck were
fully lighted at the time, whether they were on bright, or not?
A No, sir. I couldn't say.
Q You didn't see the headlight of the truck until after
the accident?
A Yes, sir, I seen them. I had to wait on the truck to
come by me at the intersection on down by where I 'c'ome
out on the Coal to Cotton Road, Route 100, but I didn't pay
much attention.
Q Were the headlights on then?
A I couldn't tell you. I just don't know.

Umberger v. Koop

97

Willard E. Woodyard

Q You don't recall?
A No, I don't recall.
Q And he said he blinked his lights at her to show her
he was going on through and that she came to a
page 196 ~ full stop?
A That is what he stated. He was in a very
nervous condition when he was talking to me when he stated
that.
Q Then you proceeded to the nearest telephone where
you got the police and the ambulance?
A Yes, I stopped at Smoke Price's, the first filling station
and asked if he had a telephone and he stated, no, the nearest
phone was Meadowbrook. I drove from here to Meadowbrook
and had the ambulance and police come and started back to
the accident from there.
Q When you arrived back at the scene of' the accident,
where was the driver of the truck?
A The driver of the truck and the, - both of them, the
two fellows that was in the truck, they were back behind the
truck coming from the direction of the building.
Q Were they out on the road or over in the ditch?
A Over in the ditch side. There is kind of a banJs. there.
Q Were there any flares out there then?
A I didn't notice any flares.
Q If there were flar~s . out, you didn't see them?
A No, sir.
Q And they were over in the ditch to the back of the
truck?
A Yes, sir, behind the truck.
page 197 ~ Q Were the people still in the car, Mr. Koop and
his wife?
A Yes, sir.
Q They hadn't been moved, had they?
A No, sir. We didn't move them until the ambulance
arrived.
Q How far back were they from the car at that time?
A They was back from behind the truck, even behind the
trailer of the truck.
Q How far away would you say that was?
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A I just couldn't say exactly, I imagine between twenty
and thirty feet.
Q Was that back of the truck or away from the car?
A It was back of the trailer of the truck.
Q And they were in the ditch and not in the road?
A No, sir. They wasn't in the road.
Mr. Harman:
Cross-examine.
CROSS EXAMINATION
By Mr. Campbell:
Q Mr. Woodyard, as I understand, you were coming up
from the direction of the river going to come into the old
Lee Highway?
A Yes, sir:
Q On your way here to Pulaski?
page 198 ~ Yes, sir.
Q And you had to stop where that road comes
into the old Lee Highway to let this truck pass by?
A Yes, sir.
Q I believe there is a stop sign there?
A Yes, sir.
Q Did you stop at the stop sign?
A Yes, sir. I waited until the truck was on the other
side of the small bridge and I waited until it went by and
I pulled out behind it.
Q About what speed was the truck making?
A I would say ·between thirty and thirty-five miles an
hour. It wasn't going very fast.
Q And you followed right along behind it there to the
time of the accident?
A Yes, sir. I was a fairly good ways back.
Q Did you see the Koop car before the accident?
A Yes, sir, I seen it. I don't know whether, if I was
still sitting in the intersection or immediately after I pulled
out of the intersection. I believe it was while I was sitting
in the intersection I seen it coming down to the place of
the collision.
.
Q As a matter of fact, you can see along there from that
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intersection on, I mean, from the intersection you
were sitting in on past the intersection we have
been calling lOOY here to the west?
A I am not positive of it. I know I seen the Koop car
but I am not sure of the position I was in. I ain't sure whether
it was after I got out on the other road.
Q There is a long, straight stretch there?
A Yes, sir.
Q There is nothing to interfere with your view after
you get around that. curve that is just west of the truck center
down there as you get into the long, straight stretch?
A I believe there are some trees that would block you
out from seeing some there.
Q There is nothing in the road?
A No, sir.
Q There may be some shrubs or something like that, but
anyhow, you saw the Koop car?
A Yes, sir.
Q Either while you were sitting
A Or immediately after I pulled out.
Q (continuing) - or immediately after you pulled out
into the road. Do you know where that bridge is across Pine
Run?
A Yes, sir.
Q The intersection you are talking about is east of
page 200 ~ the bridge across Pine Run, isn't it?
A Yes, sir.
Q And you would have seen the Koop car, anyhow, by
the time you got to that bridge, wouldn't you?
A Yes, sir, because after I .got out in the road behind
the truck, the truck blocked my view from the Koop car.
Q Could you see whether the Koop car stopped or not?
A No, sir, I couldn't.
Q That was because A The truck.
Q (continuing) - the truck was between you and the
Koop car?
A Yes, sir.
Q Was the Koop car stopped or traveling when you saw it?
page 199

~
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A It was trav~ling, coming at a slow speed there just
before the intersection.
Q Coming slowly just before the intersection?
A I believe it was between the intersection. I couldn't
say the exact location because I don't remember. But it was
between the filling station and the intersection. Somewheres
closer to the intersection, I believe, than the filling station.
Q You don't know whether it had actually gotten
page 201 ~ to the stop sign when you saw it?
A I know it hadn't.
Q You know it had not gotten to the stop sign and it
was traveling slowly?
A Yes, sir.
Q Would it have been any difficulty for it to have stopped
in there at any point the way it was traveling?
A No, sir, I wouldn't think so.
Q Was it good and dark?
A No, sir. It wasn't too dark. You could see a good
ways without any lights.
Q But all of you had lights on?
A Yes, sir. It had been raining and kind of turning dark
and it lighted up a little bit after the rain. This accident happened
before eight o'clock, also, because I was coming to a ball game
that started at eight.
Q And you were planning on getting there?
A Yes, sir.
Q Your car had lights on it and the truck had lights on
it and the Koop car had lights on it?
A I couldn't say about the truck, although it passed me
there, but I don't recall seeing any lights on it.
Q Do you recall seeing any marks there in the road when
you came up or at any time while you were there?
page 202 ~ A I have a certaip memory of seeing some behind
the trailer. I believe there were marks there.
Q What sort of marks were they?
A They looked like, - well, they wasn't very heavy
marks. They was awful light tire marks?
Q Tire marks?
A Yes, sir.
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Q As if the brake had been applied?
A Yes, sir.
Q And the tires made the marks from brake marks, would
that be what they were?
A Yes, sir.
Q And you saw them back of the trailer?
A Yes, sir.
Q Now after the wreck> the trailer and tractor weren't
sitting straight like they run along the road, were they?
A Not exactly straight. They wasn't off to much. They
was sitting pretty straight there during the collission. It didn't
throw the corners around any.
Q The trailer pretty well kept its point?
A Yes, sir.
Q But it did throw the tractor around?
A The tractor turned just slightly.
page 203 ~ Q And you got there, - you were there practically
when the thing happened, weren't you?
A I was behind it, behind the. truck.
Q And going along there from the time you saw that
tractor and trailer and waited for it there to pass and then
fell in and went behind it, it wasn't making over thirty-five
miles an hour, was it?
A I wouldn't think so from the way it passed me. I
wouldn't think it was over thirty-five miles an hour.
Q And you immediately followed it?
A I didn't check the speed or anything.
Q Of course you didn't look at the speedometer, but·
that is your best estimate you have given for all of us here.
Now, were you driving along in the same track that the truck
and tractor were following?
A No, sir. I wouldn't say so. They was more an the left.
Q They were a little farther to the left than you were?
A Yes.
Q And you were behind them as you went along on up
there, and they were so that they obscured your view of the
Koop car?
A Yes, sir.
page 204 ~ Q But you were both in the same general line of
travel?
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A In the same direction.
Q That is what I am getting at. You were both in the
same general way. Now did you notice Malone's lights to see
whether they were dimmed or winked or anything? Did you
see anything?
A No, sir, I couldn't say. I don't know whether they was
on parking or on regular beam lights.
Q You don't know how they were?
A No, sir.
Q And you say that he told you that he did everything
he could to stop from hitting her and that she came to a full
stop and that he blinked his lights to let her know that he
was coming on through?
A Yes, sir. That is right.
Q Well now, if she had looked up there at that stop
sign, she could have seen both the truck and your car, couldn't
she?
A I don't believe she could have seen me.
Q But she could have undoubtedly have seen the truck?
A Yes, sir.
Q And the only thing that kept her from seeing your
car was the truck?
page 205 ~ A Yes, sir.
Mr. Campbell:
You were close enough behind the truck so that she
couldn't see your car from ,there. That is all, sir.
Mr. Harman:
That is all, Mr. Woodyard. May it please the Court, Mr.
Woodyard works at night and if Counsel has no objection, we
would like to excuse him.
Mr. Campbell:
That is satisfactory with us.
The Court:
You are excused.
(Witness excused.)
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Mr. Gilmer:
We are through, your Honor.
The Court:
Is there any other evidence?
Mr. Campbell:
No, sir.
The Court:
Gentlemen, it may take half an hour to settle these instructions, won't it?
Mr. Campbell:
I would think so, Judge.
The Court:
It is now twenty minutes to eleven o'clock. You all come
back just about eleven o'clock. In the meantime, don't you
talk to anybody about the case nor allow anybody to talk to
you or in your presence about it. Let's go back in Chamber.
(Whereupon, the Court and Counsel retired to Chambers.)
Mr. Campbell:
If your Honor please, we move the Court to strike

page 206

~

the Defendant's evidence on his counter-claim as
his own evidence convicts him of negligence per se
contributing to cause the. accident when he admits there was
nothing in the world to prevent his wife from seeing this
truck that was coming down on them, and that he, himself,
could have seen it if he had been looking the other way, and
that he knew that this was an intersection, that this was the
one that they were looking for, that they had seen the stop
sign there which was a definite proclamation of danger almost
equivalent to a railroad track.
If your Honor please, I find there is one question that I
forgot to ask this witness when he was on the witness stand.

The Court:
I beg your pardon.
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Mr. Campbell:
There is one question I forgot to ask. I can ask him here
for the purpose of this motion.
Mr. Harman:
That is rather a rude departure from procedure.
The Court:
I have excused the jury and they are out and you can
ask him the question.
Mr. Gilmer:
The case has been closed.
Mr. Campbell:
I know it has been closed, but we have one question that
we tell his Honor we omitted to ask.
The Court:
Regardless of that, if the question was inadvertently
page 207 ~ omitted, I will permit it and you can ask the question. But for the purpose of the instruction.s, ask
him now.
Mr. Campbell:
Mr. Koop, did Mrs. Koop give any sort of signal before
tu,rning into the old Lee Highway from what we call the
Route lOOY?
Mr. Koop:
What kind of signal do you mean?
Mr. Campbell:
Any· kind of signal.
Mr. Koop:
No, I don't think she did.
Mr. Campbell:
That is all I wanted to ask him.
The Court:
What signal is required there?
Mr. Campbell:
Judge, I think it is a left turn.
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Mr. Gilmer:
Do you know whether she did or did not?
Mr. Koop:
I do not know.
Mr. Gilmer:
Did you have a directional signal on the automobile?
Mr. Koop:
There was a directional signal on the automobile.

Mr-. Gilmer:
Was it her usual practice to use that directional signal at
any turn?
Mr. Campbell:
We object to the question, what her usual practice was.
Mr~ Gilmer:
He doesn't know. I mean, he doesn't know whether she
did. or didn't. I am asking him whether she usually
page 208 ~ did.

Mr. Koop:
Yes, she usually used the directional signals when she made
turns.
Mr. Gilmer:

Do· you lmow whether she used that signal on this occasion
or not?

Mr. Koop:
I don't know.
The Court:
Proceed with the instructions.
Mr. Campbell:
What sort of directional signal is that, Mr. Koop?
Mr. Koop:
It is a directional signal that blinks into the headlight and
On the rear tail light indicating the direction you are going
to turn.
The Court:
There is no need to take this.

'
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(Discussion off the record.)
The Court:
Gentlemen, we are taking these matters up informally and
I am familiar with the Otey case and familiar with the other
cases that have been cited. And the general law governing
occurrences of this kind is as follows:
If the Plaintiff was guilty of negligence which caused or

contributed to the injury, he can not recover except under the
doctrine of last clear chance which is modified by the sudden
emergency doctrine. Although a plaintiff may be guilty of
_primary negligence and in so doing placed himself in a position
of hazard, of present hazard or imminent danger,
page 209 ~ it is the duty of the Defendant to exercise that
degree of care and caution not of an ordinary man
under ordinary circumstances, but to exercise such care and
take such action given the benefits of circumstances then
existing and of the sudden emergency which, granting that
he was without fault in producing from his theory of the
case, an ordinary man would have done under the circumstances.
And I want to ask the Counsel for the Plaintiff to point out
to me in deciding whether contributory negligence is based
on primary negligence. Contributory negligence is ordinarily
a question for the jury which the courts have been very averse
to being taken from the jury and I want a short, epitomized
statement of the evidence on that point. Now, what evidence
is in the record clarifying the position the Court has taken?
Mr. Harman:
Do I understand your Honor is calling on Mr. Koop's counsel
for that?
The Court:
Yes, sir.
Mr. Gilmer:
If your Honor please, Mr. Campbell's motion and his
authorities overlook this main proposition; that is, that in this
particular accident according to the testimony introduced on
behalf of Koop, this accident happened entirely on Koop's side
of the highway after they had already gone through the intersection. Point "B" on the map shows that if that was the

-I
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point of impact, and according to the theory of Koop,
that the intersection had already been cleared, and
that Koop's car was proceeding down on his righthand side of the highway. I submit that that is borne out
by Mr. Campbell's clients testimony as introduced through
his driver, Malone, when Malone says that just before the
accident happened that Koop's car was not coming across the
intersection and he didn't strike Koop's car in the middle or
anything of that sort, but Malone says just before he saw
Koop's automobile that Koop's automobile was heading right
straight toward him, which I submit is right in line with
Koop's theory of this case that the accident happened entirely
on his side of the highway by reason of the fact that this
truck was on its wrong side of the road which is also borne
out by the testimony of Woodyard that he was driving on
the right side of the highway and that the truck was driving
in to the left, and his further testimony that immediately
after the accident happened that he passed the entire accident on his right side of the road without having to get
even onto -the shoulder.
page 210

~

We think that that is entirely a question for the jury.
And as far as the last clear chance is concerned, we think
that Mr. Campbell's driver"s statement to the effect that even
under his statement that he saw this automobile at least 150
feet, and your Honor will recall even after he saw
page 211 ~ the car 150 feet and says at that time on his
theory that he knew that that car was proceeding
on across the intersection, that although he knew that that
car wasn't at that time stopped, that he didn't apply his
brakes until he was within seventy-five feet, he says, of the
automobile.
We submit that that couldn't be a plainer question for
jury to determine than who was at fault, both from
question of primary negligence, or regardless of that, who
the last clear chance to avoid this accident under those
cumstances.

the
the
had
cir-

Now, the road was twenty-eight feet at that point and
the testimony here is that the truck was only six and a half
feet from the south shoulder at the time of the impact according to the measurements of Trooper Shelton.

_.
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The Court:
Well now, applying the well known principle of law, the
burden is on the Plaintiff to prove his claim by a preponderance
of the evidence. The question of the credibility of witnesses
is entirely in the province of the jury. And in considering
whether a jury could find a verdict which the Court would
sustain in a case of this nature, the jury have the right to,
from the whole evidence, both direct and circumstantial and
unless the evidence is incredible from its nature, unless the
evidence directly controverts physical facts and circumstances,
why to my mind it would be a jury question.
page 212 · ~ If the jury believe that either the Plaintiff or
the Defendant were guilty of negligence outside of
the last clear chance doctrine, neither can recover. But I am
constrained to think and find that it is a jury question. And
the refinements in the evidence as to what was testified to
and the evidence produced can be carefully gone into on
motions made as to the verdict of the jury, whichever is
may be.
There .being no cavil or contention as to what was testified
to, I overrule the motion.
Mr. Campbell:
All right, sir. We save the point.
Mr. Gilmer:
We want to renew our motion at this time to strike the
evidence· introduced by Umberger on his claim for property
damage on the ground at the conclusion of all of the evidence,
we submit, that the testimony in the case shows that Malone,
his authorized driver, was guilty of negligence as a matter of
law which was either primary negligence or contributing negligence to this accident, on his statement when he admitted
he saw this car at least 150 feet away and knew at that time
it was not stopping and that he didn't apply his brakes until
he was seventy-five feet away.
The ~ourt:
I will overrule that motion for the reasons that I have
just stated in overruling the Defendant's motion.
page 213 ~ Mr. Gilmer:
All right. We save the point.
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THIS WAS ALL THE EVIDENCE INTRODUCED.
(WHEREUPON, the following' instructions were tendered on behalf of the Plaintiff:)
INSTRUCTION NO. 1 (Given as Amended)
The Court instructs the jury that if you believe from a
preponderance of the evidence that Doris W. Koop, agent and
driver of the defendant's automobile at the time and place of
this accident, either:
1. Failed to bring the said automobile she was driving
to a complete stop at the stop sign immediately before enteri.I)g
Highway #101; or
,

2. Failed to look for traffic on Highway # 101 immediately
before entering the same and thereafter as reasonable caution
might require; or
3. Even if she stopped and looked and failed to see the
plaintiff's vehicle approaching, if the jury believe that, by the
exercise of reasonable care on her part, she could have seen
the plaintiff's vehicle approaching, or;
4. Failed to yield the right of way to plaintiff's vehicle
after she saw, or by the exercise of reasonable care, could
have seen plaintiff's vehicle,
Then such conduct on the part of the defendant's driver
constituted negligence and if you believe it was the
page 214 ~ proximate cause of the collision then you will find
a verdict in favor of the plaintiff unless you further
believe from a preponderance of the evidence that the plaintiff's
driver was also guilty of negligence proximately contributing
to the collision, unless you also believe from a propenderan~e
of the evidence, first that Malone had a last clear chance to
avoid the accident and negligently failed to do so, and, second
that Mrs. Koop did not have a last clear chance to avoid the
accident.
Mr. Gilmer:
Instruction No. 1 is objected to on the ground that it is a
finding instruction and fails to take into consideration the
doctrine of last clear chance as laid down in Virginia, and on
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the further ground that paragraph one of the instruction says
it was her duty to bring the automobile "to a complete stop
immediately before entering the highway." That should be
modified to say, to bring it to a stop at the stop sign.
And paragraph numbered three, instead of using the words,
"could have seen the plaintiff's vehicle," the could should be
"should" instead of "could." And the same applies to paragraph No. 4, that the word "could" ought to be "should."
And objection is made c:in the further ground that the entire
instruction assumes that the accident took place
page 215 ~ in the intersection when under the testimony of
Koop, the accident did not take place in the intersection, but the intersection had already been cleared. And
this instruction should be limited in some way to say that if
the jury believe that the accident took place in the intersection,
then these various things apply.
The Court:
I believe it is properly qualified and that the proper word
is "could."
Mr. Gilmer:
We will save the point that the word should be "should."
Mr. Campbell:
Judge, we are going to offer this instruction this way. "To
a complete stop immediately before entering the highway."
The Court:
The only thing is whether the substituted language would
comply with my ruling.
Instruction No. 1 as offered is a finding instruction and
to be a correct finding instruction, it must negative not
only contributory negligence on the part of the plaintiff, but
must except, to comply with the requirements of a finding
instruction, the entire theory of the defendant where there is
any credible evidence, either circumstantial or direct, to sustain
the theory of the defendant. In other words, a proper finding
instruction can not or should not be what might be termed a
wishful instruction on the part of the plaintiff, but
page 216 ~ a direct and unequivocal negation of the theory,
too, of the defendant and should be drawn with this
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in view to put squarely before the jury the theory of the plaintiff and the theory of the defendant so that the jury can decide
which theory it would accept.
I refuse No. 1 as written and amended.
Mr. Campbell:
All right, sir.

We save the point.

The Court:
You Gentlemen ask for it to be refused?
Mr. Gilmer:
Yes, sir.
The Court:
Add this further to my statement. But the Court would
permit the plaintiff if he is so advised, to further amend No. 1
to comply with the ruling of the Court in this respect.
Mr. Campbell:
If your Honor please, we would like for you to tell us in
what respect that is because, frankly, we don't understand
it, Sir, because we have stated in the instruction if the jury
believe certain things that absolutely negatives their belief of
something else. And then we have gone further and excluded.
Now, they might believe that she failed to stop. That would
entitle us to recover unless they believe that we were guilty
of contributory negligence. And we have excluded the contributory negligence feature as applicable to the whole instruction. We have also made it a requirement that the negligence must be the proximate cause of the accident.
page 217 ~ Now, we submit to your Honor that there is no
other amendment which we could make in the
instruction.
The Court:
I don't like to dictate extemporaneously, suggesting amendments. Do you have in your instructions your theory of the
case, a finding instruction?
Mr. Harman:
Yes, sir.
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The Court:
I will defer further consideration of number one until I
see the defendant's instructions.
(Whereupon, after consideration of the defendant's
instructions, Instruction No. 1 was further considered as
follows:)
The Court:
I refuse No 1 as offered.
Mr. Campbell:
We except to the refusal of Instruction No. 1 as offered.
And thereupon, the Court indicated that he would give
No. 1 by the addition thereto of the language, after changing
the period to a comma at the end thereof, "Unless you also
believe from a preponderance of the evidence, first that Malone
had a last clear chance to avoid the accident and negligently
failed to do so, and, second that Mrs. Koop did not have a
last clear cha:r:ice to avoid .the accident."
The Court:
I will give Instruction one as amended.
Mr. Campbell:
Plaintiff by Counsel excepts to the Court's adpage 218 ~ dendum, we will put it, to Instruction No. 1, reading, "Unless you also believe from a preponderance
of the evidence, first that Malone had a last clear chance to
avoid the accident and negligently failed to do so, and, second
that Mrs. Koop did not have a last clear chance to avoid the
accident."
INSTRUCTION NO. lA (Refused)
The Court instructs the jury that if you believe from a
preponderance of the evidence that Doris W. Koop, agent and
driver of the defendant's automobile at the time and place of
this accident, either:
1. Failed to bring the said automobile she was driving
to a complete stop immediately before entering Highway #101
at a point between the stop sign and the Highway where she
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could effectively see approaching traffic on the Highway by
the exercise of reasonable care; or
2. Failed to look for traffic on Highway # 101 immediately
before entering the same and thereafter as reasonable caution
might require; or
3. Even if she stopped and looked and failed to see the
plaintiff's vehicle approaching, if the jury believe that, by
the exercise of reasonable care on her part, she could have
seen the plaintiff's vehicle approaching, or;
page 219

~

4. Failed to yield the right of way to plaintiff's
vehicle after she saw, or by the exercise of reasonable care, could have seen plaintiff's vehicle,
Then such conduct on the part of the defendant's driver
constituted negligence and if you believe it was a proximate
cause of the collision then you will find a verdict in favor of
the plaintiff unless you further believe from a preponderance
of the evidence that the plaintiff's driver was also guilty of
negligence proximately contributing to the collision.
Mr. Campbell:
Now, if your Honor please, we offer 1-A with this addition
to paragraph 1 which reads, "Failed to bring the said automobile she was driving to a complete stop immediately before
entering Highway No. 101." Now I add in pencil, "At a
point between the stop sign and the highway where she could
effectively see approaching traffic on the highway by the
exercise of reasonable care."
The Court:
I refuse 1-A.
Mr. Campbell:
Will you mark that refused and we save the point. The
plaintiff by Counsel excepts to the refusal of the Court to
give Instruction I as offered and to give Instruction 1-A as
offered and in amending Instruction No. 1 by inserting therein,
"At the stop sign."
page 220~

INSTRUCTION NO. 2 (Given)
The Court further instructs the jury that the duty

l

~
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imposed upon the defendant and his driver in this case was
not only that of stopping but of stopping and looking and
of seeing, and even if the jury believe from the evidence
that the defendant's driver stopped at the stop sign immediately
before entering Highway #101, if the jury also believe from
a preponderance of the evidence that she saw, or by the use
of reasonable care, could have seen the plaintiff's vehicle approaching on Highway # 101, then the defendant's driver had
no right to attempt to enter Highway # 101 until such movement could, by the exercise of reasonable care, be made in
safety.
Mr. Gilmer:
We have made the amendment under the ruling of the
Court on Instruction No. 1 in Instruction No. 2. After the word
"Stopped", the Court directs that the instruction be amended
to say, "At the stop sign immediately before entering the
highway," and so forth.
The Court:
Well, I will require that amendment and give it with that
amendment.
Mr. Campbell:
The plaintiff by Counsel objects to the amendment of the
instruction and excepts and insists that if any amendment is
made in the instruction, the language which should be inserted is, "At a point between the stop sign and
page 221 ~ the highway where she could effectively see approaching traffic on the highway by the exercise
of reasonable care."
Mr. Gilmer:
Your Honor, I won't object to the rest of it.
INSTRUCTION NO. 3 (Given)
The Court further instructs the jury that if was not only
the duty of the defendant and his driver to look at traffic
along highway # 101 but they are held in law to have seen
what would have been visible to them if they had used reasonable care in looking, and the law holds them respo:q.sible not
only for what they saw but for what they ought to have seen
by keeping a proper lookout as defined in these instructions.
(Instruction No. 3 given without objection.)
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INSTRUCTION NO: 4 (Given)
The Court further instructs the jury that if you believe
from a preponderance of the evidence that defendant's driver
entered Highway # 101 it was her duty not to attempt to do
so until, in the exercise of reasonable care, such movement
could be made in safety and if you believe such movement
was attempted without first exercising reasonable
page 222 ~ care to see that it could be made in safety and
that this was the proximate cause of the accident,
you will find for the plaintiff unless you believe further from
a preponderance of the evidence that the plaintiff's driver
was also guilty of negligence proximately contributing to the
accident, unless you also believe from a preponderance of the
evidence, first, that Malone had a last clear chance to avoid
the accident and negligently failed to do so, and, second that
Mrs. Koop did not have a last clear chance to avoid the accident.
Mr. Gilmer:
Number four, I think, is correct except for the last clear
chance doctrine. That ought to be added to it.
Mr. Harman:
It fails to take that into account in the instruction and it
is a finding instruction which must, of course, take the defendant's theory of the case into account.
Mr. Campbell:
Your Honor, may I say in reply to that, first, we don't think
that this is a case in which the last clear chance has any
application because there is no evidence upon which it could
operate. The evidence is that Mrs. Koop had just as much
of a chance at any time, or a better chance, because she was
going slower, than the truck had of stopping. And under
Frazier v. Stout where both parties have an opporpage 223 ~ tunity of avoiding the accident, then neither of
them are entitled to rely on the last clear chance.
May I further say, if your Honor please, that we have
already negatived - even if it were applicable - we have
negatived in here when we say, "Unless you believe further
from a preponderance of .the evidence that the plaintiff's driver

!JI
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was also guilty of negligence proximately contributing to the
accident."
If the duty was on him to exercise the last clear chance
and he failed to do it, then that was negligence on his part
and is already negatived in this instruction.

Mr. Gilmer:
Could we agree to add this to the end of the instruction,
"As defined in other instructions and under the last clear
chance doctrine?"
Mr. Campbell:
No, sir. You couldn't.

We couldn't agree to that.

Mr. Gilmer:
Or unless you further believe from the evidence that Malone
had the last clear chance to avoid the accident as defined in
other instructions.
·1
The Court:
I will pass No. 4 for the present until the defendant's instruction is offered on last clear chance.
Mr. Gilmer:
All right.
(Whereupon, after consideration of the defendant's instructions, Instruction No. 4 was further considered as
follows:)
page 224

~

Mr. Campbell:
Plaintiff by Counsel objects to the addendum, "Unless
you also believe from a preponderance of the evidence, first,
that Malone had a last clear chance to avoid the accident
and negligently failed to do so, and, second that Mrs. Koop
did not have a last clear chance to avoid the accident," required
by the Court to be inserted on Instruction No. 4 as a condition
to the giving of Instruction No. 4.
Mr. Gilmer:
My position is I don't think the Court ought to give it
at all unless Mr. Campbell offers it.
The Court:
That puts me in an unusual light before the Court of
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Appeals. The Court suggested that it would be given with the
.following amendment.
Mr. Campbell:
That is what happened, exactly.
Mr. Harman:
The Court did not offer the instruction, itself.
. INSTRUCTION NO. 5 (Given)
The Court further instructs the jury that if you believe
from. a preponderance of the evidence that the defendant,
or his driver, before they entered Highway #101 saw, or in
the exercise of reasonable care, ought to have seen the approaching vehicle of plaintiff,. and that it was dangerously near the
intersection at the time, it then became the duty of defendant
and his driver to wait for plaintiff's vehicle to
page 225 ~ pass.
(Instruction No. 5 was given without objection.)
INSTRUCTION NO. 6 (Given)
The Court further instructs the jury that the driver of
the plaintiff's vehicle had the right to assume that no motor
vehicle would enter the Lee Highway without first coming
to a complete stop at the stop sign immediately before entering
the said highway, and that the driver thereof would .not enter
the highway in such manner as to endanger other vehicles
then on the highway, but this assumption does not relieve the
plaintiff's driver from keeping a reasonable lookout.
Mr. Gilmer:
With the amendment that the Court has been requmng
about the stop business, we don't object to No. 6. Amend it
like the others after the words, "complete stop," by adding,
"At the stop sign."
Mr .. Campbell:
We object to the amendment and except to the action of
the Court in amending it and insist that if any amendment is
made, the language proposed in instruction 1-A should be
used.
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Mr. Gilmer:
You are going to write in after, "complete stop" the
page 226 } .words "at the stop sign"?
Mr. Campbell:
That is right.
The Court:
I will give it with that amendment.
INSTRUCTION NO. 7 (Given)
The Court instructs the jury that if at the time and place
of this accident, Mrs. Doris Koop, the driver of the defendant's
automobile, was guilty of negligence, the law imputes such
negligence to the defendant the same as if he himself had
been driving his automobile at the time.
(Instruction No. 7 was given without objection.)
The Court:
That completes the instruction for the plaintiff. What time
is it?
Mr. Gilmer:
Twelve-thirty.
The Court:
We can all get a little lunch in half an hour, can't we?
Mr. Gilmer:
I can.
Mr. Campbell:
l can.
(Thereupon, the court was recessed from 12: 30 o'clock
p. m. until 1: 00 o'clock, p. m.)
page 227 }

AFTERNOON SESSION
September 28, 1950.

(The Court met, pursuant to the recess, at' 1: 00 o'clock
p. m.)
(WHEREUPON, the following instructions were tendered on behalf of the Defendant: )
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INSTRUCTION A (Given)
The Court tells the jury that as a matter of law, Malone
was acting as the agent and servant of Umberger, and if
you find for Koop, under the evidence and other instructions,
your verdict should be against Umberger.
(Instruction A was given without objection.)
INSTRUCTION B (Given)
The Court tells the jury that if you believe from the
weight of the evidence that Malone, while driving Umberger's
truck:
(1) Operated said truck at a rate of speed in excess of
a reasonable speed in view of the width, surface and contour
of said highway and all weather and traffic conditions then
and there existing;
(2)

Failed to keep a proper lookout for other persons
or vehicles on said roadway and upon intersecting
page 228 ~ roadways;
(3) Failed to observe the traffic signals and controls present at the time of the accident in question;
(4) Failed to dim the lights and blinked them only so
as to project into the eyes of the driver of the Koop car a
glaring or dazzling light; and
(5)

Drove his truck to the left of the center of the high-

way,
Or any one or combination of the above, and that such
act or failure to act on the part of Malone proximately caused
or contributed to the happening of the accident in question, then
Umberger is not entitled to recover the damages claimed for
the injuries to his vehicle and loss of use of the same.
Mr. Campbell:
Now "B" we do object to for the following reasons:
There is no evidence in the case of any unreasonable or
excessive speed on the part of the truck. There is no evidence
of any failure to keep a proper lookout because the driver of
the truck testified that he saw the car approaching and gave
the point approximately at which he saw it coming, and there
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is no evidence, either direct or circumstantial, of any failure
to keep a lookout.
page 229

~

And in Paragraph 3, Malone was required to yield
a right of way when he was on the superior highway. This is not the law and is in conflict with proper instructions given for the plaintiff.
As to Paragraph 4, there were no traffic signals or controls
present at the time so far as concerned the truck. The only
traffic signal present was the signal requiring the car to stop
before entering the arterial highway. And there is no evidence
of any failure of Malone to observe traffic signals and controls.
Five, because this is too general, entirely, and leaves the
jury to speculate as to what might be a cautious or a prudent
manner of operating.
Six, because there is no evidence to support this instruction.
The undisputed evidence is that the driver of the truck did
depress or tilt his lights and there is no evidence of any glaring
or dazzling light projected into the eyes of the driver of the
Koop car.
Now, those are our objections to the instruction, itself.
In the discussion which has taken place on some of the other
instructions, there is a suggestion of last clear chance. Frankly,
we do not think that this is a case in which the last clear
chance could operate in favor of either party, but that if we
·
are mistaken in that and it could operate in favor
page 230 ~ of either, it operated in favor of both, and therefore,
it would not be applicable to the case. But if we are
mistaken in that and your Honor feels that this is a case of
last clear chance, then this instruction should further negative
last clear chance.
The Court:
I think I have passed on that. Where there is any inference
by oral evidence or from circumstantial evidence as to physical
conditions, the last clear chance ought to be given under the
circumstances.
Mr. Campbell:
Unless your Honor has thoroughly reached a conclusion
on that, we have several cases we would like to cite to you

.....
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that we think hold that this is not a case for the doctrine of
the last clear chance. Now, Mr. Sawyer, you needn't take
the rest of this down.
(Discussion not for the record.)
The Court:
I will give No. 1. I will give No. 2 on the grounds that
there is evidence and inferences from which deductions could
be made as to the failure to keep a proper lookout. A proper
lookout is a continuing duty and when the driver of a motor
vehicle sees 150 feet away, or farther, an approaching vehicle,
it puts him under the law on the Q.V. and he can't intermittently look, but must constantly scan the road.
Mr. Harman:
Your Honor, Mr. Campbell has objected and we
page 231 ~ think his objection is well taken. So we will delete
paragraph 3 from this instruction.

Mr. Harman:
We will mark it out so the jury can't se~ it.
The Court:
I will give No. 4. It i~ a jury question.
(Paragraph 5 amended by adding, "As provided by
law.")
Mr. Campbell:
The Plaintiff by Counsel objects to No. 5 as amended
because the jury must be told what is the law and not permitted
to speculate ~s to what is the law, and therefore, the yardstick
by which this duty is measured is not given to the jury.
We don't owe a duty. This is an absolute duty you are
putting on us here. You don't owe that absolute duty to one
who himself is guilty of reckless conduct. You don't have to
protect him from his own negligence until that negligence
becomes apparent to you and, oblivious to him that he is in
danger and you then have time to protect him from it.
The Court:
I overrule it unless you apply in this that he failed to do
so and so.

122

Supreme Court of Appeals of Virginia

I will give No. 6. No. 6 cures the vice of No. 5 in respect
to lights and there is evidence that he did not dim his lights.
Mr. Campbell;
Paragraph six is objected to because there is no
evidence to support it. Malone testified, as did
Earheart, that he dimmed his lights. Giving the full weight
to Woodyard's testimony to which it might by possibility be
entitled, if it is admissible as independent evidence, it is submitted that there is no conflict between Malone's statement
and Woodyard's statement because Malone's lights could have
been on dim and he could have blinked them, or after were
brought back to dim and there would be no evidenc~ whatever
to suppport this instruction.
page 232

~

Mr. Gilmer:
That is all a question of evidence and all a question of
what the jury believes. There is evidence both ways.
Mr. Campbell:
And the plaintiff, himself, testified he was unable to say
whether the lights were on bright or dim.
Mr. Gilmer:
Of course the answer to that, your Honor, is that the plaintiff wasn't the driver. The driver is dead.
The Court:
I will give No. 6.
Mr. Campbell:
There is evidence to support No. 7.
The Court:
All right. I will give No. 7.
Mr. Harman:
The form in which "B" is before the Court, five is still
in there. So, I assume the Court will overrule
page 233 ~ Instruction B as offered and let us then amend it
by deleting portion 5?
The Court:
Yes, sir.
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Mr. Harman:
To which action of the Court the Defendant Koop by Counsel
excepts.
Mr. Campbell:
The Plaintiff by Counsel excepts to the action of the Court
in giving instruction Bin the form given for the reasons assigned
in the objections to the separate paragraphs.
INSTRUCTION C (Given)
The Court tells the jury that if you believe from the weight
of the evidence that Malone, while driving Umberger's truck:
(1) Operated said truck at a rate of speed in excess of a
reasonable speed in view of the width, surface and contour of
said highway and all weather and traffic conditions then and
there existing;
(2) Failed to keep a proper lookout for other persons or
vehicles on said roadway and upon intersecting roadways;
(3)

Failed to observe the traffic signals and controls
present at the time of the accident in question; and
page 234 ~ (4) Failed to dim the lights and blinked them only
so as to project into the eyes of the driver of the
Koop car a glaring or dazzling light,
Or by any one or combination of the above, and that such
act or failure on the part of Malone proximately caused the
accident in question, then Koop is entitled to recover unless
you further believe that the Koops, or either of them, was
guilty of contributory negligence as defined in the other instructions.
Mr. Campbell:
Your Honor, we interpose the same objections to Instruction
C which we interposed to Instruction No. B and unless your
Honor or Counsel request that those objections be re-stated,
we will not take up the time of the Court in stating the
objections which your Honor has already overruled.
Mr. Gilmer:
We take the same position in this instruction as we did in
the former one.
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Mr. Campbell:
Judge, we also object to your - and I want this objection
to apply to all of the instructions - permitting a recovery on
the counterclaim. The evidence discloses that both Mr. and
Mrs. Koop were guilty of negligence as a matter of law which
prevented their recovery in this case.
page 235

~

And we want to point out as a further objection to
Instruction C, Mr. Koop who owned the car and
whose journey it was, was riding on the front seat, and although
he knew this was a dangerous place, an intersection of an
arterial road, at that time according to his own evidence, h~
looked away from the road and put himself in a position where
he could not see the highway nor observe approaching danger.
The Court's attention is called to the fact that he was not
a mere passenger but he was the person in control of the
car and the owner of the car and the person who was taking
the trip.
The Court:
I will overrule that.
Mr. Campbell:
We except and we except to the giving of Instruction C
in the form given. We further object to this instruction because it says that it proximately caused or contributed to the
happening of the accident. They are claiming for negligence
on our part. Under the evidence in this case, this accident
couldn't have happened unless one or both parties were negligent.
Now, this can't contribute to causing it.
Mr. Harman:
We will eliminate the words, "contributed to."
Mr. Campbell:
You have got the "sole proximate cause."
page 236
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The Court:
I will give "C".

Mr. Campbell:
We except to that for the reasons given.
INSTRUCTION D (Given)
The Court tells the jury that if you believe from the
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weight of the evidence that Malone drove Umberger's truck
to the left of the center of the highway No. 101, and struck
the Koop car which, if you further believe, was traveling on
its own right side of the center of said highway, then Koop
is entitled to recover, unless you further believe that the
Koops, or either of them, was guilty of contributory negligence
as defined in the other instructions.
Mr. Campbell:
We object to this instruction because the plaintiff's own
admission of contributory negligence prevents him from having
any instruction.
The Court:
It should be modified as to the last.
Mr. Campbell:
We object to the giving of "D" because of the contributory
negligence of the plaintiff as disclosed by his own evidence.
The Court:
I will give Instruction D.
page 237

~

INSTRUCTION E (Given)

The Court tells the jury that even though you believe from the weight of the evidence that Mrs. Koop was
guilty of negligence, and by such negligence had placed herself in a position of imminent peril of which she was unaware,
or from which she could not by the exercise of reasonable care
extricate herself, and if you further believe from the evidence
that Malone saw, or should have seen, her peril and could
have avoided the happening of the accident in question by
the exercise of ordinary care, then Koop is entitled to recover.
In this connection the Court tells you that the obligation of
observing the last clear chance, as this doctrine is known,
applies to both the plaintiff and defendant, and if Mrs. Koop
had an equal chance to avoid the accident, or a last clear chance
to do so, or if her negligence, which proximately caused or
contributed to the accident, continued to the time of the accident,
then Koop is not entitled to recover.
Mr. Campbell:
Plaintiff by Counsel excepts to the giving of Instruction E

.
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because the same does not correctly state the law and because
there is no evidence upon which to base it and because the
evidence shows that Mrs. Koop was never unaware or ought
never to have been unaware of her own danger and
page 238 ~ because she owed a superior duty before attempting
to enter the highway in front of the approaching
truck, and that under the law she is either held to have seen
the truck and proceeded, regardless of that fact, or else she
was not observing the duties incumbent upon her and then
her negligence would have continued and concurred actively
down to the instant of the collision. And because she, being
in the lighter vehicle and traveling at approximately one-half
the speed of the heavier vehicle had the superior chance, if
there was a chance, to stop or to avoid the accident by slackening her speed; and because there is evidence in the case of
physical facts and direct testimony, both, from which the jury
could conclude that the accident occurred either at the center
of the road or in the westbound lane of traffic of the old Lee
Highway, in which event there would be a further active
element of negligence continuing down to the instant of the
collision; and no evidence that the driver of the truck knew
or could have known that the Koop car was on its wrong side
of the road and thereafter have avoided the accident by the
exercise of reasonable care on his part.
And the evidence further shows that the counter-claimant,
Koop, was guilty of active negligence down to the instant of
the collision or as he expresses it, a split second before the
collision, because he went into a place of danger
page 239 ~ known to him to be a place of danger and either
negligently or wilfully looked the other way so
as to prevent himself from being able to see approaching traffic
and warn the driver of the danger.
The Court:
The objection to the instruction is overruled. It is a proper
argument in the case, but the jury are the sold judges of the
credibility of the witnesses and the weight of evidence, and
there is evidence to support the instruction and to submit this
phase of the case to a jury. I will give instruction E.
Mr. Campbell:
We except to the action of the Court in giving Instruction E.

;..,.
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INSTRUCTION F (Given)
The Court instructs the jury that if you believe from the
evidence in this case that the defendant, Koop, is entitled to
recover damages for his injuries from the plaintiff, you, in
fixing the amount of said damages, if such be found to exist,
take into account such of the following items as may have been
established by a preponderance of the evidence:
(1) The amount of hospital, medical, transportation and
other expenses which may be reasonable anticipated to be
necessary in and about an attempt to cure his inpage 240 } juries and relieve his disfigurements.
(2) The extent and probable duration of his injuries and consequent disabilities.
(3) The effect of his injuries and disfigurements on his
general health and well-being.
(4) The physical, suffering undergone as a result of his
injuries and which he may hereafter undergo as a result thereof.
(5) Damages for the destruction of the automobile involved
which belonged to the defendant, Koop, at the time of the
accident.
(6) Loss and damage to personal property and clothing
suffered by the defendant, Koop, as a result of the accident.
(7) Loss of earning capacity suffered by the defendant,
Koop, as a result of the accident.
(8) The mental anguish, pain and humiliation undergone by him as a result of the accident, and which he may
hereafter undergo as a result thereof.
And fix such sum, in their sound discretion, as will be a
just, reasonable and proper compensation for the injuries suffered by .him, not, however, to exceed Fifty-eight Thousand Dollars ($58,000.00) .
page 241 } (Instruction F was given without objection except
for the general objection.)
(Whereupon, the Court discharged the jury until 9: 00
o'clock, a. m., September 29, 1950.)
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INSTRUCTION NO. 8 (Refused)

The Court further instructs the jury that the evidence of
Woodyard as to statements alleged to have been made to him
by Malone was admitted, not as evidence that Mrs. Koop
stopped her car, or that Malone did not dim his lights, but
only for the purpose of affecting the credibility of Malone, if
the jury believes it does affect his credibility.
Mr. Gilmer:
We object to Instruction No. 8 on the ground that the
Court has ruled 1hat those statements were part of the res gastae
and therefore are admitted as part of the evidence in the case
and not just for the purposes of contradiction.
The Court:
I will refuse Instruction No. 8.
Mr. Campbell:
Plaintiff by Cotmsel excepts to the refusal of the Court
to give Instruction No. 8.
page 242 ~

INSTRUCTION IX (Refused)

The Court further instructs the jury that they are
not permitted to compare the negligence of the parties, and
that if they believe the drivers of both vehicles were guilty
of negligence proximately contributing to cause and continuing
to the time of the accident then neither party can recover
against the other.
Mr. Gilmer:
We object on the ground that it would be very confusing
to the jury in view of the other instructions given to the jury
by the Court and on the further ground it is already covered
in other instructions that have been given for the plaintiff;
and it is an abstract proposition of law and doesn't set forth
anything more than that.
The Court:
I am going to refuse nine.
Mr. Campbell;
The Plaintiff by Counsel excepts.

•
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INSTRUCTION X-A (Given)
The Court instructs the jury that the law required the
defendant Koop and his driver:
FIRST:· To stop before entering Highway 101.
SECOND: To remain stopped until they could, in the
exercise of reasonable care, proceed across Highway 101, in
safety.
page 243

~

THIRD: To drive as close as practicable to the
right of the center of the intersection in turning
left across Highway 101.

FOURTH: Before entering Highway 101 and turning
across it, to use reasonable care to see that such movement
could be made in safety.
FIFTH: To have said automobile under proper control and to keep a proper lookout.
SIXTH: To drive their said automobile upon the right
half of the highway.
SEVENTH: Before attempting to make a left turn across
Highway 101, to first give a signal clearly visible to traffic
that might be affected thereby of their intention to make a
left turn, at least fifty feet before the commencement of
said left turn.
.And if you believe from the evidence that the defendant,
or his· driver, or both, failed in one or more of the above
particulars and that such failure continued to the time of and
contributed proximately to the collision, then Koop cannot
recover on his counter-claim against Umberger, unless you
also believe from a preponderance of the evidence, first that
Malone had a last clear chance to avoid the accident and
negligently failed to do so, and second, that Mrs.
page 244 ~ Kc;>ap did not have a last clear chance to· avoid
the accident.
Mr. Campbell:
Plaintiff by Counsel offered Instruction X which the Court
refused but indicated that he would give with the amendment
heretofore required ori Instruction No. 1, and the Plaintiff by
Counsel excepted to the refusal of the Court to give the in-
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struction in the form as offered and thereupon offered the
instruction with the addendum and it is given as Instruction
X-A.
INSTRUCTION NO. XI (Given)
The Court instructs the jury that if you believe from the
evidence that the defendant, Koop, or his driver, or both, were
negligent at the time and place of this accident, and that such
negligence continued to the time of the collision and contributed
proximately to the accident, Koop can not recover on his
counter-claim against Umberger.
(Instruction No. XI was given without objection.)
INSTRUCTION NO. XII (Given)
The Court instructs the jury that if you believe from a
preponderance of the evidence that the Plaintiff's driver was
confronted with a sudden emergency without negpage 245 ~ ligence on his part, and acted in this emergency, if
you believe from a preponderance of the evidence
there was such an emergency, as an ordinary prudent person
would have done under similar circumstances, he is not guilty
of negligence.
(Instruction No. XII was given without objection.)
INSTRUCTION NO. BA (Given)
The Court further instructs the jury that if they find in
favor of the plaintiff on his claim they will fix his damage at
the amount shown by the evidence to have been spent for the
repair bills, namely $826.11, and for the loss of use shown to
have been caused the plaintiff amounting to $840.00, being a
total of $1,666.11.
Mr. Gilmer:
We object to the giving of Instruction No. BA on the question
of loss of use on the ground that the plaintiff's evidence did
not show any definite amount covering loss of use and we
think the instruction should have given them the right to
recover not exceeding • the amount sued for, rather than a
finding instruction to recover a certain amount which is not
based on the evidence.
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The Court:
I will give Instruction No. SA.
Mr. Gilmer:
We except to the giving of Instruction No. SA.
page 246 ~ (Thereupon, it was agreed that Counsel for each of
the parties should have 45 minutes for argument.)
The Court:
I will give you 45 minutes on the side or if you want, I
will give you an hour on the side.
Mr. Gilmer:
I don't think we will take that much time if you don't
mind limiting us if we run over a few minutes. Do you rule
we don't have any right of rebuttal argument on the counterclaim?
The Court:
Yes. The smoothest and best way would be to just treat
them as the cases joined and go ahead.
Mr. Gilmer:
Counsel for the Defense excepts to the ruling of the Court
on the way that the argument is divided on the ground that
we feel that in this case the Court should exercise its discretion
and give us a right to reply on the counter-claim and conclude
the argument.
The Court: .
All right.
(Thereupon, the court was adjourned from 4: 30 o'clock,
p. m. until 9: 00 o'clock, a. m.)
page 247

~

MORNING SESSION
September 29, 1950

The Court met, pursuant to adjournment, at 9: 00 o'clock a.m.
(Whereupon, the Court and Counsel retired to Chambers.)
(Mr. Campbell and Mr. Gilmer requested to be excused after the jury retired to consider the case, which requests were granted by the Court.)
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(Whereupon, the Court and Counsel returned into the
courtroom.)
(Thereupon, the instructions as set out above, granted
by the Court, were read to the jury by the Court.)

Whereupon, the case was argued by counsel, and thereupon
the jury retired to its room to consider the case, and returned
into Court, having found the following verdict:
The Court:
Gentlemen, the Clerk is not here. Can I receive the verdict?
Mr. Harman:
I have no objection.
Mr. Young:
Yes, sir.
The Court:
Have you arrived at a verdict, Gentlemen?
Juror:
We have, your Honor.
The Court:
"We the jury find against the plaintiff on his claim
and in favor of the defendant on his counter-claim
and fix the defendant's damages at $8,000.00. Signed,
C. M. Hayter, Foreman. Is that you verdict, Gentlemen?

page 248
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Jurors:
It is Judge.
Mr. Young:
We would like to make a motion to set the verdict aside.
The Court:
Well, you can make the motion on the usual grounds and
I will take it under advisement until your associates can be
here.
Mr. Young:
All right, sir.
Mr. Harman:
If it please the Court, may I see the form of the verdict.
I believe it is all right. "We the jury find against the plaintiff·

:,
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on his claim and in favor of the defendant on hi~'counterclaim
and fix the defendant's damages at $8,000.00." I think it is in
proper form.
The Court:
Now, Gentlemen, I will excuse you until quarter past one
o'clock.
Mr. Harman:
Are you going to assign your grounds in writing?
Mr. Young:
We can.
Mr. Harman:
How long a period are you giving them to assign grounds
in order that the record can be made up and the final order
be entered?
The Court:
How long will it take you to allege your grounds?
page 249 ~Mr.Young:
We can allege the grounds right away.
The Court:
You can allege the grounds now and I will take it under
advisement until Mr. Campbell can be here.
Mr. Harman:
I understand Mr. Young proposes to assign his grounds in
writing at a subsequent date.
The Court:
No, he says he will do it now.
Mr. Harman:
I thought he would prefer for Mr. Campbell to be present.
The Court:
Well, he can do it with or without Mr. Campbell in the
next two or three days.
Mr. Harman:
Would five days be long enough?
Mr. Young:
As far as I know.

.
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The Court:
:ae has to go away. Give him ten days.
Mr. Harman:
We have no objection. Then he is given ten days within
which to assign his grounds in writing and the Court will take
the matter up for argument?
The Court:
Yes, sir.
page 250
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STIPULATION

It is stipulated between attorneys for both parties
that the foregoing stenographic report of testimony and other
incidents of the trial therein, shall be considered in lieu of
formal Bills of Exception, and that all questions raised, all
rulings thereon, all exceptions thereto, and the grounds of
such exceptions, respectively, as shown by said report of testimony, and other incidents of the trial therein, may be relied
upon by either or both parties, in the Supreme Court of Appeals,
without taking separate Bills of Exception as to each point
raised and excepted to.
fl'
This the 20 day of June, 1951.
S. B. CAMPBELL,
Counsel for Plaintiff.
A. M. HARMAN, Jr.,

Counsel for Defendant.
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JUDGMENT

~

This day came again the parties by counsel, and the
Court having heard the argument of counsel and considered the
briefs filed by counsel, and now having maturely considered its
opinion, and being of opinion that the motions to set aside the
verdict of the jury should not be sustained, it is considered
that the said motions be, and they are hereby over ruled; and
it is further considered by the Court that in accordance with
the verdict of the jury the plaintiff take nothing from the
defendant on his original claim and that the defendant recover
from the plaintiff Barkley C. Umberger the sum of $8,000.00
the amount by the jury in their verdict ascertained on his
counter-claim, together with his costs in this behalf expended,
with interest on the principal amount from September 29, 1950,
until paid, to which action of the Court in granting final judgment in favor of the counter-claimant, Barkley C. Umberger,
by counsel again excepted.
On motion of said Barkley C. Umberger execution on this
juqgment is suspended for a period of sixty days to enable
him to apply to the Supreme Court of Appeals for a writ of
~rror.
Enter the foregoing judgment at law this 10th day of May,
1951.
JNO.S.DRAPER
Judge
Entered 5 - 10 - 51.
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NOTICE OF APPEAL AND ASSIGNMENT OF ERRORS
~

Barkley C. Umberger here gives notice of appeal
from a final judgment rendered against him on May
10th, 1951, in favor of Charles Koop and assigns the following
errors:

page 254

1. The Court erred in not sustaining the motion to strike
the evidence introduced on behalf of Charles T. Koop because
the evidence convicted Koop of contributory negligence, barring
recovery.
2. The Court erred in giving any instructions for Charles
T. Koop for the same reason.
3. The Court erred in refusing proper instructions tendered
by Barkley C. Umberger.
4. The Court erred in giving erroneous instructions in the
instance of Charles T. Koop.

5. The Court erred in not setting aside the verdict of the
jury in favor of Charles T. Koop on his counter-claim and
entering final judgment for Barkley C. Umberger thereon.
6. The Court erred in not setting aside the verdict in favor
of Charles T. Koop and awarding Barkley C. Umberger a new
trial.
Respectfully,

BARKLEY C. UMBERGER
By Counsel
S.B.CAMPBELL
Counsel of Barkley C. Umberger

~

I, S. B. Campbell, Counsel for Barkley C. Umberger,
Wytheville, Virginia, do certify that a copy of the
foregoing notice of appeal and assignment of errors was mailed
to Gilmer, Wysor and Gilmer, Counsel for Charles T. Koop, on
June 20th, 1951.
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