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Earl Bailey.

A. That’s right.
Q. Did you state you didn’t know whether she locked it or
not?
page 269 + A. She did lock it,
Q. She did lock it?

A When I left at the back door, I had to unlock it.

Q. She locked the back door?

A. That’s right. :

Q. And then invited you into the bedroom‘l 1

A. That’s right. The bedroom and living room com-
bination. .

Now from midway of that bed, Mr. Pittman—

. Mr. Bailey, you mean,

Mr. Bailey, can you see the front door?

. Can I see the front door?

Yes.

From midway in the bed?

Yes.

No, I can’t.

You cannot?

I have never looked but I wouldn’t think you could.
You couldn’t see it. From where you were seated on
the bed you couldn’t see the front door?

A. No, I had to get up and go look. When I looked, I
was still in the room but from actually in the middle of the
bed I don’t think you could see that. I wouldn’t swear to that

but I don’t think you can.
page 270 } Q. Well you had to get up to go Iook?

A. T did get up and looked.

Q. You got up and went to look, which necessitated taking
several steps over toward the south or to your left?

A. What’s that again?

Q. In order to see down that hall, you had to take several
steps toward your left?

A. To my left, that’s right.

Q. Right. And then you stood there and watched the
door being broken open by a person whose identity to vou‘
at.that time was unknown?

A. For about maybe a couple of seconds, as long as it takes
to look, the flash of an eye. I’d say less than a couple of
seconds. :

Q. Was the door open any at all?

A. Partly. - I’d say about like this (indicating).

Q. Where was Mrs. Pittman?

OPOPOPOFOFO
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A. She was up against the door trying to hold it, I ima-
gine.

Q. She had gotten up agamst the door?

A. That’s right.

Q. You then went back to your trench coat?

A. Top coat, yes, sir.

Q. Top coat, got the gun out?

A That’s right.
page 271} Q. Threw a shell in the chamber?
A. That’s right.

Q. And then you heard the splintering of the door?

A. That’s right.

Q. So all that took place from the time you heard the: real
loud  knocking until the time the door came open?

A. T'd say about twenty seconds.

Q. About twenty seconds. Now Mr. Pittman—do you
mean to tell this Court that in a space of twenty seconds
you could not have gotten off that bed, gone into that little
hall which was only two feet eight inches long from the
bedroom door and out through the Titchen in that little apart-
ment?

A. T certainly couldn’t have.

Q. In twenty seconds?

A. Look. Mrs. Pittman had her weight up against—may
I demonstrate? Against the door like this (indicating). It’s
only, she stated two feet something. She’s blocking. I got
to get by her to get to the kitchen and get to the door.

Q. On the contrary—

A. If T do that, I got to unlock the back kitchen door and
then I got to go down the projection or roof as you call it,
some forty or fifty feet and down the steps and but even to
get through the hall T got to pass her and to pass her I got
to push her aside or do something to her. She’s laying

against the door.
page 272} Q. She is prone against the door?
A. T didn’t say prone. She’s holding against
the door.

Q. In this position (indicating)?

A. Something similar to that. A little more vivid than
that.

Q. There’s a kitchen door immediately behind her?

A. Kitchen door behind her.

Q. Sort of. Yes.

A. Sort of to the side.
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Q. When you open the door you walk right in. You cross
a little hall and you’re right in the kitchen without turning,
don’t you?

A. To get to the kitchen door I have got to pass by her.
In other words, the kitchen door is on the other side of her.

Q. But if she is against the far end of the door, Mr. Pitt-
man—Mr. Bailey, let’s look at Exhibit Number Nine. Now
that right there is a little mat at the kitchen door?

A. Tt looks like a mat.

Q. That’s where the kitchen door—

A. Yes.

Q. If she’s at the far end, I assume she wasn’t holding the
hinged end. She was holding the far end of the door. That

would put her beyond the entrance to the kitchen
page 273 } door, wouldn’t it?

A. T don’t know that. I guess there’s a physi-
cal possibility of me getting by her. There might be a physi-
cal possibility of me brushing her aside, of me getting by her
but still I got to unlock the door. I didn’t take that chance.

Q. Isn’t it true, Mr. Pittman?

A. Mr. Bailey. I don’t mean to be offensive about that
but you keep saying that. I’m not trying to be smart but
you said that eight times.

Q. I appreciate your correcting me. Isn’t it a fact if she
is standing here (indicating), here, holding that door, you
ﬁet to the entrance of the kitchen before you ever come to

er?

A. Well, you have to demonstrate. I don’t agree to that.

Court: Show him this diagram.
A. That’s your opinion, not mine.
Court: Show him the diagram right there.

By Mr. Garnett:
Q. Mr. Pittman, I show you—
A. Mr. Bailey, you mean.
Q. Mr. Bailey, I show you here a scale model.
A. You keep saying that. I wish you wouldn’t
page 274 } do that.
Q. I’'m SOITY. It’s a slip of the tongue.
A. It’s nine times. I’m not trying to be smart but you
keep doing that.
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Q. I show you a diagram which shows the kitchen door to
be directly across the hall from the outside door.

A. That’s right.

Q. Is that right?

A. That’s right.

Q. And you testify that she was holding this side of the
door which is the door that swings open?

A. That’s right.

Q. That’s right. So you would reach this end of the
kitchen door before you ever got to her. Now isn’t that a
fact?

A. No, no.

Q. That is not a fact. You deny that?

A. No, I don’t deny that. I'm talking about the position
she was. She’s leaning against the door like this (indicating).
Her leg is extended like that. It’s only two feet wide.
Like I repeat myself, it might be a physical possibility of
me  getting by her but the time element is very important.
The door is coming in. I don’t know that I can get by and
then if I do, the kitchen door is located and there’s the long,

very long roof that I got to go through The time
page 275 } is very 1mportant I repeat, it’s only a matter of
seconds when this happened.

Q. Why didn’t you try to help her hold the door?

A. The door had already splintered. The door was that
much opened (indicating).

Q. But she was at the door. You have testified that the
door didn’t come all the way open until after you had gotten
vour gun and thrown the shell into the chamber.

A. T don’t know when the door—I was in the other room.
I didn’t actually see the door fly open. I retreated to the
corner.

Q. Going back to your evidence, the door flew open after
you put the bullet in the chamber of the gun?

A. The first splinter—the first splinter I actually went
over to the hallway. I seen then. Then I retreated to the
room and grabbed the gun and I don’t know whether it
splintered once or twice.

Q. Now you don’t know whether you put the shell in the
gun before you heard this final splinter or not?

A. T know I put—I got the gun out of the coat, cocked it.
The shell went into the chamber before he entered the room
where I was at.

Q. T understand that but you preveiously testified that you
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did that before he finally broke the door open. Now I want
to know whether that is correct or incorrect? o
A. That’s correct.
page 276 } Q. That is correct?
‘ A. Yes.
Q. So if you had time to do all that, I ask you again
why didn’t you go down and help the lady hold the door? -

Mr. A. L. Bivins: That’s the fourth time he asked it.

Mr. Garnett: He never answered it.

Court: I think it is proper cross examination. The ques-
tion is why didn’t you go down and help hold the door in-
stead of loading the gunt

A. The door was partly open. I didn’t think I could hold
the door. The door was cracked to the point where I could
see. I didn’t think I had that much time. I didn’t think
I could hold the door, to be perfectly frank. The man is
very powerful. He weights 230. I'm aware of that and
if it is Jack and I assume it is Jack and I don’t think I could
have held the door and then again, he’s not in. I think he’s
got a gun at this point. I didn’t want to try to hold the
door. I wanted to try to get away, if possible. I don’t think
I could have held the door. It’s a very thin door.

Court: I mean you answered it.

By Mr. Garnett: ’
Q. Do you know what was on the other side of the wall into
which you fired?
page 277 } % Did I know what was on the other side?
. Yes.

A. Into the wall that I fired?

Q. On the other side of the wall into which you fired the
first time?

A. No, I don’t.

Q. You don’t know. You haven’t any idea. So if you were
firing to warn him, why didn’t you fire into the ceiling, not
knowing what was across there?

A. Tt was a very solid wall. I didn’t think that could do
anybody any damage there. Most walls are solid. Had I
fired up like this (indicating) in the ceiling, if he’s got the
gun, I got to come back down like that anyway. Much
simpler if I fire this way and then back this way. If I had
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been like this (1nd1cat1ng) I would have been off. I might
have been too late. He’s rushing me.

Q. If he had been in this position with the gun that you
claim you thought he had, by the time you fired into the
wall he could have shot you anyway, couldn’t he?

A. There’s a possibility.

Q. A possibility. It’s a fact, isn’t it?

A. I don’t know it is a fact I can’t say that. I don’t
know it is a fact. '

Court: I think he can ask him whether or not—
page 278 } A. L. Bivins: When he asks whether it
is a fact I think that is improper, your Honor.
Court: T think it is proper cross examination. Overrule
the objection.
Mr. A. L. Bivins: We save the point.

By Mr. Garnett:

Q. You testified he was in this position (indicating), with
whatever it was and he was—and you thought it was a gun,
is that right?

A. That’s right.

Q. And notwithstanding that, he could whip in a fraction of
a second. You nevertheless fired far to his right and to the
wall. Is that right?

A. T fired to his right, yes.

Q. You said far to the right.

A. Far to the right, yes.

Q. You fired far to his right when he could have whipped
and that might have been it.

A. There might be a probability of that.

Q. You knew he didn’t have a gun, did you?

A. T didn’t know at that point. No, I d1dn’t actually know
until he was up like this (1ndlcat1ng)

Q. And I believe he was holding it by this end (indicating)?

A. That’s right.
page 279} Q. And this is the way he was going to use
it, rather than holding it here where he would
get more leverage (indicating) ?

A. I don’t know about that. He was holding it the way
you demonstrated it.

Q. By this end?

A. That’s right.

Q. Do you own any lug wrench like that?



168 Supreme Court of Appeals of Virginia
Earl Bailey.

* A, Do I own any?

Q. Yes. '

A. Several. There are several in the cars.
. Q. Did you own any on the day that Mr. Pittman met
his death?

A. Yes.

Mr. Garnett: That’s all.

Court: Did you wish to ask him any more questions?

Mr. A. L. Bivins: No, sir.

Court: Let me ask you. You said you kept this gun in the
trunk of your car. Is that of an Oldsmobile?

A. Yes.

Court: And you kept it there all the time since you bought
it?

A. No, sir, I tell you the reason for that. I
page 280 | visit my ‘brother who has two small children and
once in a while this car, the boy who works with
me, Ralph Balockie, he used to use 'this car quite often. -He
has a very small son and at one time I had had this gun in
the glove compartment and after it jammed up I just one
day, when he was going to borrow the car, I took the gun
out of the glove compartment and put it in the trunk com-
partment so possibly the child, if he went through there he
wouldn’t get a hold of it. That wasn’t a practice, but I left
it in there and never did bother to take it out.

Court: How did it happen to be in the glove compartment
at the time you were in the hospital?

A. Well, it had been in the glove compartment before
that.

Court: You mean you would change it around from time
to time, first have it in the compartment and then in the
trunk?

A. No, no sir. T carried it in the glove compartment at
times, most of the time when I had it in the car. The only
time it was ever in the trunk was this one particular time.
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Court: Now when you took your overcoat off or this
top coat in which you had the gun, where did you put it?

A. The coat?
page 281 }  Court: Yes.

A. Across the front of the bed, across what was two pil-
lows; I believe to be pillows or something there.

Court: Did you take this coat with you when you left?
A. Did I take it with me? |
Court: Yes.

A. Yes, sir.

Court: Let’s see those photographs.
Mr. A. L. Bivins: Yes, sir.
Court: You say you bought this pistol for target practice?

A. Not exactly for target practice. We used to go hunt-
ing along about that time, quite often. I used to go hunting
with different boys and on the way back from hunting or
sometimes when we didn’t see any game, they used to have
pistols which sometimes they fired a shot. So when I bought
this gun, I had that in mind although I didn’t buy it for the
express purpose of target practice ‘because it’s a very small
gun. In fact, it’s anythmtr but a targe pistol.

Court: Will you look at this picture and identify it, C-11,
and shows a coat in there, an overcoat. Is that your coat?

A. No, it isn’t. I think this is a blanket if T am not mis-
taken.

page 282 + Court: All right. T have no further ques-
tions.
Mr. A. L. Bivins: Pardon me.
Court: Do you have any questions?
Mr. A. L. Bivins: I was going to say when you say the
further portion of the bed, you mean the top of the bed
where the head of the bed, where the pillows are?
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A. Yes, where the pillows are.
Mr. A. L. Bivins: That’s where you put your coat? |
A. Yes.

Court: Did that bedroom door have any lock on it?

A. Any lock?

Court: Or catch on it. Could you have closed the bedroom
door?

A. I don’t think so.

Court: All right.
Mr. Garnett: What would have prevented you from closing
the bedroom door?

A. T don’t know what would prevented it from closing,
whether it works or not.

Court: I’m not talking about closing. Is there anything
to fasten it?

page 283 } A. I don’t think so. I don’t know. I didn’t
look but it’s still intact. I mean you could see,
I guess.

Court: Let me ask you this. If you knew this man was
coming after you and you didn’t wish any trouble with him,
why didn’t you just close that door?

A. Well, that wouldn’t have stopped him I’m sure. I
thought if I pulled out the gun and said, ‘I got a gun too’’
and actually had it in my hand, I have no idea there would
be any trouble. Then we might have had a few words but I
don’t think there be any attack either way. I didn’t want
to hurt the man. All T wanted to do was save my own self.
T didn’t want him to hurt me. Actually it was a semi-auto-
matie. If I actually wanted to real harm, I could have shot
every shot that was in the gun, not just one. I didn’t have
any intentions of shooting him. T thought surely he would
stop. Actually it is an automatic. T could have emptied every
one if I was intending to kill him.
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RE-CROSS EXAMINATION.

By Mr. Garnett:

Q. That wasn’t necessary, was it?

A. What’s that?

Q. It wasn’t necessary. He dropped on the second shot?

A. When I fired in his direction, he stopped and

page 284 ! I threw it aside and I grabbed him, that’s right.

I didn’t know his condition at that time, whether

he was alive or going to jump up or what. I didn’t know
whether I struck him.

Q. You said—

A. It might have been necessary. I didn’t know that,

Q. When you—you said when you fired the second shot,
I mean when you said, ‘‘I’'ve got a gun too’’ and fired it,
you didn’t think there Would be any attack either way?

A. What’s that?

Q. You didn’t think there was going to be any attack
either on you or you on him?

A. When I fired the shot?

Q. Yes.

A. If T had a gun and somebody pulled a gun on me and
I actually knew it hit there and he had a gun, I would stop
and consider the matter.

Q. Didn’t you think with his pulling a gun, as you thought
he was doing, you state and your firing right alongside of
him that that was not an invitation for him to fire at you?

A. No.

Mr. Garnett: All right.
Mr. A. L. Bivins: That’s all. Stand down.
page 285} Court: Gentlemen, it’s ten minutes to six.
We’ve already run a little longer than I had
intended. How many witnesses do you have tomorrow?
Mr. A. L. Bivins: Judge, we—
Court: I’m not trying to hold you to it. I'm trying to get
some estimate of time and whether you need any rebuttal.
Mr. A. L. Bivins: I can’t answer the question right now,
not intelligently.
Court: Do you want these witnesses, any of them that
you have, recognized for tomorrow morning?
Mr. A. L. B1v1ns No, sir, I don’t.
Court: Should I tell them to return? I’ve got to either
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excuse them or tell them to come back or tell them something.
You’ll have to tell me what you want me to do.

Mr. A. L. Bivins: Judge, from our standpoint you may
excuse all of them. We have a great number of character
witnesses. We don’t want to impose on them, bringing them
back again tomorrow.

Court: You may notify all the witnesses who have not
testified. Are there any witnesses that you have out that you

wish not to be excused?
page 286 } Mr. Garnett: I don’t—I think my witnesses
will be back tomorrow.

Court: What witnesses do you wish back?

Mr. Garnett: Mrs. Cook, for instance and Officer Fox
should be back.

Mr. A. L. Bivins: How about Captain Kennedy. We
may want to ask him some questions.

Court: Ask Mrs. Cook to come in.

At this time Mrs. Cook entered the Courtroom and Wé,s
directed by the Court to return the following day at 10:00
o’clock a. m.

Court: All other witnesses are to be excused?
Mr. A. L. Bivins: Yes, sir.

At this time the Court adjourned until Thursday, April 25,
1957 at 10:00 o’clock a. m.

page 286-A } Virginia:
In the Circuit Court for the City of Warwick:
Commonwealth of Virginia
v,
Earl M. Bailey

Stenographic report of all the testimony, together with the
motions, objections and exceptions on the part of the respect-
ive parties, the action of the Court in respect thereto, and all
other incidents of the second day of the trial of the case
of the Commonwealth of Virginia v. Earl M. Bailey, tried
in the Circuit Court for the City of Warwick, Virginia, on
April 25, 1957, before the Honorable Robert T. Armistead,
Judge of said Court.
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Present: Mr. Henry Garnett, Attorney for the Common-
wealth. ~

Mr. H. R. Taylor, Associate Counsel for the Common-
wealth.

Mr. A. L. Bivins, Mr. Ben Jacobs, and Mr. A. Jeffery
Bivins, Attorneys for the Defendant.

Schneider Reporting Co.
Law Building
Newport News, Va.

page 287 }  The Court at 9:30 a. m., in company with coun-
sel for both sides, then viewed the scene where the
shooting had oceurred.

The Court and Attorneys for both sides then returned to
the Courtroom.

Court: Mr. Bivins, do you rest your case?

Mr. A. L. Bivins: Yes, sir.

Court: The defense has rested their case. Do you have
any rebuttal evidence?

Mr. Garnett: May I take just a moment?

At this time counsel for the Commonwealth conferred with
associate counsel.

Mr. Garnett: No rebuttal.

Court: Before you argue the case, I think it would be
just as well for me to tell what I have in my mind and
what I have been thinking. That is this, that there is no
doubt in my mind but what a good deal of the moral guilt
may rest upon Mrs. Pittman, knowing her husband made
threats and knowing Mr. Bailey was armed, she participated
and made this arrangement which would bring them in con-
flict. Of course we are not trying her.

Mr. Garnett: Yes, sir.

Court: I want to say this about the self de-

page 288 } fense. That there’s no doubt in my mind the man
certainly had some reason to apprehend bodily

harm after the door was broken in and the man advanced
on him, whether he be armed with a gun or a tire iron. The
thing that gives me the most concern is whether or not the
man, by placing himself in this position, whether he was with-
out fault. I understand the law of self defense is that it has
to originate without fault. In other words, if I am at fault



174 Supreme Court of Appeals of Virginia

in bringing on a controversy, self defense is really in mitiga-
tion rather than a perfect defense. I think that’s really
the—

Mr. Garnett: That’s the erux.

Court: I think that’s the whole case in a nutshell.

Mr. Garnett: May counsel have a little conference.

Court: Yes, if you’d like a few minutes, I’ll give it to
you.

At this time there was a short recess after which the Court
reconvened.

Mr. Garnett: Your Honor, I hope in my argument of this
matter that I will not go beyond the realm which the Court
has anticipated.

Court: I didn’t mean to confine you to that.
page 289 |} I was just telling you what I was thinking so you
would know how perhaps best to direct your

argument. You can argue anything you like.

At this time Mr. Garnett presented his closing argument
to the Court.

Mr. Jeffery Bivins: Your Honor—

Court: Mr. Bivins, I don’t want to cut you off.

Mr. Jeffery Bivins: I don’t intend to argue the faects.

Court: I want to tell you this; if this had happened in
the man’s house with his own wife I don’t think this thing
would have gotten pass the Police Court is the way I look
at it. It’s obviously seeing it down there, the man might
have taken the chance on getting by at the door. It would
have been close. He would have had to turn his back to some-
one who he had reason to believe had a gun and put himself
in a rather vulnerable position. The weak spot in your
case is the fact he was there with someone else’s wife and
he armed himself knowing of these threats. I think that’s
the weak spot in your case and let’s talk about that. As
far as the other things of this self defense, I—my mind is
pretty well made up that he was acting in self defense. The

question in my mind is whether he didn’t bring

page 290 } it partly on himself.

At this time Mr. Jeffery Bivins presented his argument
to the Court.

Court: What I am considering, considering his fault may
have been he knew that a threat had been made, that if. he
was with Mrs. Pittman he would be shot. He thereupon takes
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the gun and goes with Mrs. Pittman under circumstances
that would certainly provoke some suspicion although you
~ said it was entirely platonic. That’s what concerns. me.

At this time Mr. Jeffery Bivins continued his argument
before the Court.

Mr. Garnett then concluded his argument fo the Court.

The Court then, at 12 02 p. m. recessed until 1:15 p. m., at
which time the Court reconvened.

Court: Mr. Ba1ley, you may stand up. I feel that all three
of you were at fault in the matter. Of course I can’t try
the deceased. Mrs. Pittman is not here before me. I’m orly
just considering your particular case. I think to some extent
that you were maneuvered into this situation. Certainly, I

certainly will take that into consideration. I have
page 291 } decided to find you guilty of voluntary man-

slaughter and I do that primarily because of the
fact that I think certainly that you acted in self defense
because I feel that it was partly brought on, the difficulty,
and I don’t say intentionally but it certainly was a reckless
~ disregard brought on by someone else. I’'m not going to fix
your punishment at this time. I’m going to refer the matter
to the Parole Officer on a pre-sentance report for May 12,
1957 at 12:00 o’clock noon and you’re remanded to jail until
that time. That’s the first day of the term. Is that con-
venient with counsel?

Mr. A. L. Bivins: Yes, sir, that’s the first day of the
May term.

Mr. Jacobs: Except he has been out on bond.

Court: Of course once he is convicted—

Mr. Jacobs: He’s been here all of his life, a native here.
He’s not going anywhere.

Court: I’'m not sure he’s going anywhere or not. I’ve
got to decide that but I feel that he is—while he hasn’t been
convicted of murder he’s been convicted of manslaughter and
I think it’s—justifiable that under those circumstances that he
be remanded to jail.

page 292 } JUDGE’S CERTIFICATE.
I, Robert T. Armistead, Judge of the Circuit Court of the

Cltv of Warwick, V1rg1n1a, who presided over the foregoing
trial in the case of the Commonwealth of Virginia v. Earl M.
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Bailey, tried in said Court at Denbigh, Virginia on the 24th
and 25th of April, 1957, do certify that the foregoing is a true
and correct report of the evidence, together with the motions,
objections and exceptions on the part of the respective
parties, the action of the Court in respect thereto, all exhibits
and all other incidents and exceptions of the respective
parties of the first and second day of said trial on April 24
and April 25, 1957 as herein set forth.

I do further certify that the attorney for the Common-
wealth had reasonable notice, in writing, given by counsel for
the Defendant, of the time and place when the foregoing re-
port of the testimony, objections, exceptions, and other in-
cidents of the trial would be tendered and presented to the
undersigned for signature and authentication, and that the
said report was presented to me on the 12th day of June 1957,
within less than sixty days after the entry of final judgment
in the said cause.

Given under my hand this 12th day of June, 1957.
ROBERT T. ARMISTEAD
Judge of the Circuit Court of the
City of Warwick, Virginia.
Received in the Clerk’s office June 12, 1957.

GEO. S. DeSHAZOR, JR., Clerk
By CLYDE B. LARKIN, D. C.

A Copy—Teste:
H. G. TURNER, Clerk.
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