IN THE

·supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5898
VIR.GINIA:
In the Supreme Court of Appeals held at the Supreme Court
of Appeals Building in the City of Richmond on Wednesday
the 29th day of April, 1964.
HOIVIE INSURANCE COMPANY OF
NEW YORK,

Plaintiff in error,

against
J\II. DAN DALIS AND NATHAN RINGLER,
Defendants in error.

From the Circuit Court of the City of Norfolk
Thomas ~L Johnston, Judge

Upon the petition of Home Insurance Company of New
York a writ of error and supersedeas is awarded it to a
judgment rendered by the Circuit Court of the City of Norfolk on the 15th day of January, 1~64, in a certain motion
for judgment .then therein depending wherein M. Dan Dalis
and another were plaintiffs and the petitioner was defendant.
And it appearing from the certificate of the clerk of the
said court that a combination suspending and supersedeas
bond in the penalty of thirteen thousand dollars, conditioned
according to law, has heretofore been given in accordance
with the provisions of sections 8-465 and 8-477 of the Code,
no additional bond is required.
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Filed Feb-6-1964
T. A.

vV.

GRAY, D. C.

NOTICE OF APPEAL AND ASSIGNJ\1:ENTS OF ERROR
To : 1\L Dan Dalis and
N a~than Ringler
cjo Norris E. Halpern
Attorney at Law
Maritime Tower Building
Defendant, The Home Insurance Company of New York,
N. Y., respectfully gives notice of appeal from a final judgnlent entered in this action on January 15, 1964, against it,
and assigns error as follows:
1. The Court erred in ruling on December 5, 1963, embodied
in order entered January 15, 1964, that on April 28, 1963,
plaintiffs had an insurable interest in the barns destroyed
on that date sufficient to support the policy of fire insurance
sued on.
2. The Court erred in ruling on December 5, 1963, embodied
in said order entered Jan nary 15, 1964, that the plaintiffs
were entitled to recover of the defendant any
page 2 ] · sum as loss suffered in destruction of said barns
by fire on April 28, 1963.
3. The Court erred in ruling on December 5, 1963, embodied
in said order entered January 15, 1964, that the policy of
insurance issued by defendant to plaintiffs was in full force
and effect on April 28, 1963.
4. The Court erred in ruling on January 15, 1964, that as
a matter of law the interest of the plaintiffs in the barns insured by defendant and destroyed by fire on April 28, 1963,
was on the date of said fire that of complete ownership entitling plaintiffs to recover the full value of the destroyed
barns.
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5. The Court erred in ruling that evidence of the actions
of the State Highway Department of Virginia in constructing
a highway over the former site of the involved barns was not
admissible on the question of the extent of plaintiffs' interest
in said barns and the value of said interest on April 28, 1963.
6. The Court erred in ruling that evidence as to receipt
by plaintiffs of notice from the Highway Department to
vacate the barns was not admissible on the question of the
extent of plaintiffs' interest in said barns and the value
of said interest on April 28, 1963.
7. The Court erred in ruling that evidence of the fact of
recordation by the State Highway Department of a certificate
of condemnation pursuant to Sections 33-70.1 through 33-70.4
of the Code of Virginia of 1950, as amended, on April 22,
1963, taking said barns and the land on which they stood, was
not admissible in evidence.
8. The Court erred in refusing to require the
page 3 ]
witness Bragg to testify as to his appraisal of the
said barns, and in refusing to grant a mistrial and continuance upon defendant's motion after such ruling.
9. The Court erred in giving instruction No. P-1 over the
objection of defendant.
10. The Court erred in giving instruction No. P-2 over the
objection of defendant.
11. The Court erred in refusing- Instruction No. D-1A offered by defendant, and in amending the same and giving
in lieu thereof Instruction D-1.
12. The Court erred in refusing Instruction No. D-2A
offered by defendant, and in amending the same and giving
in lieu thereof Instruction D-2.
13. The Court erred in refusing Instruction No. 3 offered
by defendant.
14. The Court erred in overruling defendant's motion
after verdict to set aside the verdict and enter final judgment in favor of the defendant, or in the alternative to enter
judgment for plaintiffs for the sum of $600.00 only.
Respectfully,
THE HONIE INSURANCE COl\fP ANY
OF NEW YORK, N. Y.
By Counsel
EDWARD A. lVIARJ{S, JR.
SANDS, ANDERSON, l\IARKS & CLARKE
American Building
Richmond, Virginia
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MOTION FOR JUDGMENT

To: The Home Insurance Company of New York, New York
c/o Edward A. ~larks, Jr., Registered Agent,
312 American Building, 1001 East Main Street,
1001 East Main Street
Richmond, Virginia.
TAKE NOTICE That I shall move the Circuit Court of
the City of Norfolk, Virginia, at its Courthouse in the City
of Norfolk, in said State, for a judgment against you in the
sum of $12,000.00, together with interest from June 28, 1963,
together with costs incident to this proceeding, all of which is
due and owing from you to the undersigned for this, to-wit:
1. That you, The Home Insurance Company of New York,
New York, did, by your policy No. 21603, insure the plaintiffs
against loss by fire and lightning, including extended coverage, two (2) barns situate about one-fourth mile from Thomas
Corner, on East J{empsville Road, in the City of Norfolk,
State of Virginia, one being described as ("in the rear 1060"),
meaning in the rear of 1060 I{empsville Road, and the other
being described as "Barn No. 2" situate on the above described property, each building being insured against sa1d
peril in the amount of $6,000.00, each.
page 6 )
2. That said policy was in full force and effeet
on or about the 28th day .of April, 1963, when
both of said buildings were completely destroyed by fire,
resulting in a total loss to the plain tiffs on the buildings
covered by said policy, said insurance policy insuring the
property for the period beginning February 9, 1962 and ending February 9, 1965.
3. That the time of said loss the plaintiffs had an insurable
interest in said propevty, but you refused to pay said loss,
wrongfully claiming that the plaintiffs had no such insurable
interest, thereby waiving the right to insist on the filing of
any formal Proofs of Loss, although you have been apprised
of the extent of the loss by the plaintiffs.
4. That the plaintiffs have complied with all of the terms,
conditions and provisions of said insurance policy required
of them by law.

Home Insurance Co. of New York v.

~1:.

Dan Dalis, et al.

5

WHEREFORE, ,Judgment for said sum of $12,000.00, together with costs and interest as above set out, will be asked
of the said court at the time and in the manner prescribed
by law.
Respectfully su hmi tted,

:NI. DAN DALIS and NA·THAN RINGLER
By NORRIS E. HALPERN
Of Counsel
Halpern & Ja.ocbson, p.q.
906 ~faritime Tower
Norfolk 10, Virginia
Filed in the Clerk's Office the 24th day of June, 1963
Teste:
W. R .. HANCKEL, Clerk
HELEN M. ROMULUS, D. C.
page 17 )
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ORDER
It being represented to the Court by counsel for Plaintiffs
and for Defendant that an order has been entered in the
United States District Court for the Eastern District of
Virginia, Norfolk Division, to which Court the Defendants
attempted to remove this action, remanding this action to
this Court for trial,
IT IS ORDERED That the Olerk reinstate this action on
the docket of this Court,
And it further appearing that the parties hereto have
stipulated that the answer filed by the Defendant in the United
States District Court shall be considered as and for the
grounds of defense of said Defendant to the Plaintiffs' ~{o
tion for Judgment, copy of which answer is now filed herein;
such fact is noted as of record.
To the clerk of the Circuit Court of the City of Norfolk,
enter this order in vacation 8-16 1963
Enter
THOMAS M. JOHNSTON
Judge
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Filed 8-16-63
W. R. HANCKEL, Clerk
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ANSWER
The defendant comes and says that its answer to the complaint (motion for judgment) filed against it by the said
plaintiffs is as follows:
FIRST DEFENSE
1. It admits the issuance of the policy on the property
mentioned in paragraph one of the complaint.
2. It admits ·that the policy in question was in full force
and effect on the 28th day of April, 1963, and was for the
term mentioned in paragraph two of the complaint but denies
that said policy afforded coverage for fire loss to the buildings in favor of the plaintiffs.
3. Defendant denies the allegations of para~
page 19 ) graph three of the complaint.
4. Defendant denies the allegations of para~
graph four of the complaint.
5. Defendant denies that it is indebted to the plaintiffs for
the sum sued for.

SECOND DEFENSE
Defendant says that by virtue of the matters and things
hereinafter sat forth the defendant did not have or own any
interest in the two barns for the destruction of which it brings
this action :
1. On or about the 22nd day of April, 1963, before the said
property had been destroyed or damaged by fire on April 28,
1963, all right, title and interest of the plaintiffs in and to
the two said barns and the land upon which they stood had
vested in State Highway Department of the Commonwealth
of Virginia by virtue of the filing by the State Highway De-
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partment of Virginia of its Certificate No. 4173 in the Clerk's
Office of the Corporation Court of the City of Norfolk pursuant to the terms and provisions of the pertinent statutes
of Virginia governing streamlined condemnation, and for
such reason the plaintiffs had no remaining interest therein,
nor were the said buildings at the risk of the plaintiffs at
the time the same were destroyed, the same having then
been at the risk of the State Highway Department of Virginia.
page 19 )
2. By virtue of the foregoing matters the entire value of the said two barns had been converted by operation of law into a claim against the State
Highway Depai.,tment of Virginia to be adjudicated in the
condemnation proceeding pending before the Corporation
Court of the City of Norfolk, and the destruction of the said
barns while at the risk of State Highway Department of
Virginia by virtue of the condemnation mentioned, did not
in any way impair as a matter of fact or as a matter of law
the said claim.
THIRD DEFENSE
Defendant says that as soon as it learned that all of the
right, title and interest of the insureds in and to the said
barns and the land upon which the same were standing had
been vested in the Btate Highway Department of Virginia,
it cancelled the policy of insurance as of the date of said
condemnation, April 22, 1963, and has heretofore tendered
all return premium due the plaintiffs by virtue of said cancellation, which said return premium is the maximum claim
which the plaintiff could possibly have against this defendant.
Respectfully,
THE HOME INSURAN·CE COMPANY
OFNEWYORK
By Counsel
EDWARD A. MARI{S, JR.
SANDS, ANDERSON, I\1ARI{S & CLARKE
315 American Building
Richmond, Virginia
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STIPULATION OF FACTS AND EVIDENCE BY
COUNSEL FOR PLAINTIFFS AND DEFENDANT
Counsel for Plaintiffs and Defendant stipulate that the
facts and evidence in this case are as follows:
1. M. Dan Dalis and Nathan Ringler at the time of the
insurance policy hereinafter referred to were the record
owners· in fee simple, as tenants in common, each owning an
undivided one-half interest in and to the following described
property, to-wit:

See Exhibit '' G'' hereto attached, the same being a copy
of deed dated February 8, 1956, from S. J. Faris and Rose
~L Faris, his wife, to ~L Dan Dalis and Nathan Ringler,
recorded in the Clerk's Office of the Circuit Court of Princess
Anne County, Virginia, in Deed Book 442, at Page 203, said
property now being situate in the City of Norfolk, State of
Virginia, by virtue of annexation.
2. On January 26, 1962, Dalis and Ringler obtained a
rene,val of fire and e:xrtended coverage insurance from The
Home Insurance Company of New York, Ne'v York, under
Policy No. 21603, through W. Taylor Johnson Company,
Agent in Norfolk, Virginia, insuring the following improvements on said real estate described in 1T1 hereof:
Item No.
1

Amount Fire or Fire
and Extended Coverage, or Other Peril
$6,000.00

Description and Location
of Property Covered
On the cinder-block, approved roof building, occupied as a barn, situated
about ~ mile from Thomas
Corner, on east side of
Kempsville Road (in rear
of 1060), in Norfolk, Virginia.
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Item No.
2

Amount Fire or Fire
and Extended Coverage, or Other Peril
$6,000.00

Description and Location
of Property Covered
On the iron-clad building,
with approved roof, occupied as Barn No. 2
(quonset hut building),
situated on the above described premises.

3. Herewith filed is the Original of said policy of insurance
marked ''Exhibit A.''
4. That the policy in question was in full force and effect
on the 28th day of April, 1963, and covered the period beginning February 9, 1962 and ending February 9, 1965.
5. That on April 22nd, 1963, approximately six (6) days
prior to the fire, the State Highway Commissioner of Virginia
filed its certificate for recordation in the Clerk's Office of
the Corporation Court of the City of Norfolk, Virginia,
pursuant to Title 33, Chapter One, Article Five, of the Virginia Code of 1950, as amended, certifying that $113,666.00
is estimated by the State Highway Commissioner to be the
fair value of the land described therein, or interest therein
and damages to the remainder, if any, owned in whole or in
part by the parties plaintiff herein. Said certificate describes
the land therein as Parcels A and B, consisting of 13.353 acres
in process of condemnation by the Commonwealth of Virginia for the construction of an Interstate Thoroughway to
be known as Route 64. Said certificate is hereto attached and
is marked ''Exhibit B.''
6. That on or about April 28, 1963 both of said buildings
were completely destroyed by fire without fault on the part
of either insured and both insured buildings lie within the
Right of Way described in the certificate hereinbefore mentioned in 1T5 hereof as ''Exhibit B.''
7. Between April 22, 1963 and during the life of the policy
aforesaid, prior thereto and on the date of the loss, J\L Dan
Dalis and Nathan Ringler continued to occupy the
page 23 ] insured buildings and had possession and occupa:t:lCY of said buildings and the right of use
thereof and access thereto on the date of the fire.
8. The Highway Department had by letter dated April
29th, 1963, notified plaintiffs to vacate the insured buildings
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within sixty days from April 29, 1963, or not laier than June
28,1963.
9. That on the date of the fire and up to the date of this
stipulation no agreement has been reached with the Commissioner and M. Dan Dalis and Nathan Ringler, pursuant to
§33-70.11 of the Code of Virginia aforesaid, as amended, as
to compensation for the laud taken and damages caused by
said taking, nor has the compensation due Dalis and Ringler
been determined by condemnation proceedings, nor has an
award been made by the Commissioners pursuant to §33-70.9
of said Code, as amended, nor have Commissioners been
appointed by the Court to make an award, nor has a final
order been entered confirming absolute and indefeasible title
to the land or interest therein sought, in the Commonwealth
of Virginia, or in the State Highway Commissioner.
10. That on the 29th day of May, 1963, the Defendant, as
soon as it learned of the recordation of said certificate by the
State Highway Commissioner, retroactively sought to cancel
the policy of insurance as of April 22, 1963, and tendered the
return premium it estimated to be due Dalis and Ringler by
virtue of said cancelation and Dalis and Ringler refused to
accept said returned premium and denied the right of the
insurer to cancel the policy as of April 22, 1963, or as of any
date prior to the occurrence of the loss. Photocopy of letter
from Home Insurance Company to Dalis and Ringler, photo
copy of draft tendering return premium and photo copy of
letter frorn Norris E. I-Ialpern to W. Taylor Johnson Company with reference to said cancelation are hereto attached
m a r k e d Exhibits "C," "D," and "E," respectively.
11. On the 27th day of September, 1963, Dalis
page 24 ]
and Ringler applied to the Corporation Court of
the City of Norfolk, Virginia, in the proceeding therein pending styled: State Highwa.y Conttnissioner of Virginia., Pla.intiff v. M. Dan Dali.s and Natha'l'la Ringler atnd Zeld-a Rin,gler,
husband and wife, Co-tenants, Defm'ladants, for an Order distributing the sum of $113,666.00 to them, after payment of
liens, upon the terms and conditions set out in said order,
and pursuant to said application the Corporation Court of
the City of Norfolk, Virginia, entered its Order in said action
paying the liens and distributing the funds. An attested copy
of which Order is herewith filed as "Exhibit F."
12. It is agreed that Exhibits "A," "B," "·C," "D," "E,"
"F" and "G," initialed by Counsel for all parties, are incorporated herein by reference and shall be received in evidence and made a part of the record of this action without
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further proof and without objection from either Counsel for
plaintiffs or defendant.
13. If the Court should rule plaintiffs herein are entitled to
recover, the parties to this stipulation agree that a jury shall
be empaneled solely to determine the amount of damages to
which plaintiffs may be entitled, without affecting the right of
either party to except to any rulings of the court or the right
to appeal to the Supreme Court of Appeals of Virginia, if
they should be so advised and if the court should rule plaintiffs are not entitled to recover, final judgment shall be entered
for the defendant and the plaintiffs shall have the right to
except to the action of the court and to appeal to the Supreme
Court of Appeals of Virginia, if they should be so advised.
Dated October 29, 1963.
NORRIS E. HALPEHN, Counsel for Plaintiffs
EDWARD A. MARI{S, JR., Counsel for
Defendant.
page 25 ]
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JUDGMENT ORDER
This action came on to be heard on the Plaintiffs' Motion
for Judgment, the Defendant's answer thereto, and upon the
stipulation of the facts and evidence entered into between
Plaintiffs and Defendant and made a part of the record of
this case, and upon the arguments of counsel for plaintiffs
and Defendant.
WHEREUPON, It is the judgment of this court that the
Plaintiffs had an insurable interest in the buildings described
in the aforesaid stipulation and covered by the insurance
policy referred to as Exhibit A, which said Exhibit A is in
evidence in this case, and that said policy of insurance was
in full force and effect on the 22nd day of April, 1963; and
It is the further judgment of this court that the Plaintiffs are entitled to recover of the Defendant the loss sustained by them as a result of the destruction of the buildings
insured by fire and in accordance with 1113 of said stipulation,
it is ORDERED that this cause be continued on the docket
for a determination by a jury solely on the issue of the
amount which the Plaintiffs are entitled to recover of the
Defendant, on the Plaintiffs' Motion for Judgment, to all of
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which judgment and decision by the court, the Defendant duly
excepted on all grounds urged in support of its position taken
in argument.
Enter: 1-15-64

T. M. J.
Reen & excepted to
Edward A. l\{arks, ,Jr., p.d.
Seen: N. E. Halpern, p.q.
page 26 ]

P-1

The Court instructs the jury that the plaintiffs are entitled
to recover a verdict against the defendant as a matter of law
on the insurance policy sued on in this case.
The cinder block, approved roof building, occupied as a
barn was insured in the amount of $6,000.00.
The iron clad building with approved roof referred to in
the policy as ''occupied as Barn No. 2 (quonset hut building) ''
was insured in the amount of $6,000.00.
The total insurance coverage was $12,000.00 at the time
of the fire and the two buildings were completely destroyed
by fire.
You shall return a separate verdict on each building to the
extent of the actual cash value of the property at the time of
loss, but your verdict shall not exceed the aggregate sum of
$12,000.00, nor shall your verdict exceed the sum of $6,000.00
on each building separately.
Granted: 1-15-64
T.M.J.
page 27 )

P-2

The court instructs the jury that the plaintiffs' interest in
the property was, as a matter of law, an interest therein of
an owner.
The burden of proof is on the plaintiffs to prove by a preponderance of the evidence the amount of their loss; plaintiffs
may establish the amount of their loss either by direct or
circumstantial evidence. It is not necessary that any ·witness
who testifies as to the value of the property at the time of the
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loss be an expert on real estate values or reconstruction costs.
Granted: 1-15-64
T.M.J.
page 28 ]

INSTRUCTION NO. D-1

The Court instructs the jury that in this case the burden
is on the plaintiffs to prove by a preponderance of the evidence the actual cash value of their interest in the property
destroyed by fire. The plaintiffs are entitled to recover in
this case only the actual cash value of their interest in said
barns lost as a result of the fire, and you are instructed that
this value may be shown either by direct or by circumstantial
evidence.
Granted: 1-15-64
T.M.J.
page 29 ]

INSTRUCTION NO. D-1A

The court instructs the jury that in this case the burden
is on the plain tiffs to prove by a fair preponderance of the
evidence the nature and extent of their interest in the destroyed barns at the time the same burned, and the actual
cash value of such interest. The plaintiffs are entitled to
recover in this case only the actual cash value of their interest in said barns lost as a result of the fire, and you are
instructed that this value may be shown either by direct or
by circumstantial evidence.
Refused: 1-15-64
T.M.J.

Thompson v. Geaheart, 137 Va. 427
Liverpool, etc., Ins. Co. v. Bolling, 176 Va. 182
Ly1wh v. Johnson, 196 Va. 516
·virginia Code, 1950, Sec. 38.1-365
See D-1
page 30 ]

INSTRUCTION NO. D-2

The court instructs the jury that a policy of fire insurance
is an indemnity contract and its purpose is to indemnify the
holder thereof, in this case the plaintiffs, against loss. They
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can recover against the defendant only the amount equal to
the value of their interest in the destroyed property.
Granted: 1-15-64
T.M.J.
page 31 )

INSTRUCTION NO. D-2A

The court instructs the jury that a policy of fire insurance
is an indemnity contract and its purpose is to indemnify the
holder thereof, in this case the plaintiffs, against loss. Before
they can recover against the defendant, plaintiffs must prove
that they have suffered damage as a result of the fire which
destroyed the barns.

Thompson v. Gearhart, 137 Va. 427
Refused: 1-15-64
T.M.J.
page 32 )

D-3

The court instructs the jury that the most the plaintiffs
can recover in this case is the rental value of their barns for
the period between April 28, 1963 and June 28, 1963, at $300
per month.
Refused: 1-15-64
T.M.J.
page 33 )

*

*

*

*

*

In the Circuit Court of the City of Norfolk, on the 15th day
January, in the year 1964.
This day came the parties, by counsel, and thereupon came
a jury, to-wit: John W. Councill, Robert L. Lytle, Thomas C.
Barham, Walter P. Barnes, Eugene Barfield, Paul D. Moore
and Guy C. Forbes, who were sworn to well and truly try
the issue joined, and having fully heard the evidence and
argument of counsel returned its verdict in the following
words and figures, to-wit: ''We the jury find for the plaintiffs
on item one in the amount of $6,000.00 and on item two in the
amount of $6,000.00. '' And thereupon said defendant, by
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counsel, moved the Court to set aside the verdict of the jury
and grant it a new trial on the grounds that the same is contrary to the law and the evidence, which motion having been
fully heard and maturely considered by the Court is overruled. Whereupon it is considered by the Court that said
plaintiffs recover against said defendant the sum of Twelve
Thousand Dollars ($12,000.00), with legal interest thereon
from the date hereof, till paid, together with their costs
about their suit in this behalf expended, to which action of
the Court said defendant, by counsel, duly excepted.

*

*

*

*

*

*

*

*

*

*
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PROCEEDINGS IN CHAMBERS
The Court: Gentlemen, I have read the pleadings in this
case, but I have not had the stipulation until it was just
tendered. The body of the stipulation itself does not appear
to be particularly long, but the exhibits attached thereto are
quite long. I take it you gentlemen are prepared to refer to
the particular portions which you feel cover the situation.
Mr. Marks: Yes, we are.
Mr. Halpern: Yes, and in view of that decision, H. J. Heinz
Company against Shafer, I think we ought to treat the stipulation as part of the record and then introduce the exhibits
by agreement and then have them identified by the
Court.
page 4 )
Mr. Marks: I am perfectly willing to follow
that procedure, Mr. Halpern~Ir. Halpern: All right.
Mr. Marks: - and I will ask the Court to so mark them.
The Court: All right, I am going to clip the stipulation and
the exhibits together. I will mark the stipulation as filed, and
as we go along, you can refer to the exhibits.
Mr. Marks: Yes, sir.
~{r. Halpern: Can they be considered as having been
introduced in evidence, all of them!
The Court: I am marking the stipulation, and as we go
along, any portion of the exhibits that you wish me to refer
to, why, you can refer to them and I will mark them at that
time.
Mr. Halpern : Right.
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Mr. l\farks: So that Your :Honor will be acquainted with
the facts, it is stipulated in paragraph 1 of the stipulation
that the plaintiffs were, at the time of the issuance of the
insurance policy, which is an exhibit with the stipulation as
Exhibit "A," the owners of the property which
page 5 ) was destroyed by fire. Now, I say that is at the
time the policy was issued.
The Court : Right.
~'lr. Marks: It is further stipulated that the contract No.
21603, which is Exhibit ''A'' with the stipulations, provided
$6,000.00 of fire insurance coverage on item 1, which is described as a cinder block, approved roof building, occupied as
a barn, with some other addenda, and on item 2, $6,000.00 on
an ironclad building, with approved roof, described as barn
No. 2, which is known as a quonset hut building.
It is stipulated that the policy was in full force and effect;
had not been canceled as of the 28th day of April, 1963, and
the policy period shown therein commenced February 9, 1962
and ended February 9, 1965.
It is further stipulated that on April 22, 1963, the State
I-Iighway Commissioner of Virginia filed for recordation in
the Clerk's Office of the Corporation Court of the City of
Norfolk, pursuant to Title 33, Chapter One, Article Five, of
the Virginia Code of 1950, a certificate certifying that $113,666.00 is estimated by the State Highway Compage 6 ) missioner to be the fair value of the land described
in the certificate or the interest therein and
damages to the remainder, if any, owned in whole or in part
by the plaintiffs. The certificate describes the land as Parcels
A and B, consisting of 13.353 acres in process of condemnation by the Commonwealth of Virginia for the construction
of an Interstate Throughway to be known as Route 64. The
certificate duly filed, or photocopy of it, is attached to the
stipulation as Exhibit "B," and it is accordingly offered in
evidence.
On April 28, 1963, six days after recordation of the certificate in the Clerk's Office of the Corporation Court, the
fire occurred without fault on the part of the insureds and
destroyed them - destroyed the buildings. Both buildings
lie within the Right of Way of the proposed Interstate 64
and on the land described in the certificate as being the subject of condemnation.
From April 22nd and up to the time of the loss, Dalis and
Ringler continued to occupy the buildings and had possession and occupancy -
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The Court: Wait just one minute now. Where
is that Y
Mr. Marks: That's paragraph 7 of the stipula-

tion.
The Court: Yes, all right.
Mr. ~larks: And the right of use thereof and access thereto.
The Court: Dalis and Ringler Mr. Marks: Are the plaintiffs, yes, and the named insureds
under this insurance contract also; access thereto on the date
of the fire.
In No. 8, it appeared that by letter dated April 29th now, that was the day after the fire and before the Highway
Department had directed them to vacate within sixty days
or not later than June 28th- that on the date of the fire and
up to the present time, I believe is correct, they have not
agreed as to the fair compensation for the land taken, nor
the damages caused by the taking, nor has that amount been
determined in the condemnation proceedings, nor has any
award made by the commissioners been had, nor have the
commissioners been appointed by the Court to make the
award, nor has any final order been entered in the
page 8 ] condemnation proceedings confirming abs·olute
and indefeasible title to the land in the Commonwealth.
On the 29th of ~Iay, the Home Insurance Company, which
is the defendant, 1963, having learned of the recordation of
the certificate by the State Highway Commissioner, wrote a
letter, which appears in evidence, together with some others,
as '' C,'' '' D '' and '' E, '' which are now offered, in which it
advised the plaintiffs that it was canceling the policy of insurance as of April 22nd. The return premium was tendered
on said cancellation and Dalis and Ringler refused to accept
the returned premium and denied the right of the insurer to
cancel as of April 22, '63 or as of any date prior to the occurrence of the loss. By reference to the letter from Home
Insurance Company to Dalis and Ringler, which is Exhibit
"C," I believe, it will be found that the reason for the cancellation is the same reason why this action is being defended,
the Home having taken the position that The Court: Hold it just one second.
Mr. 1\iarks: Exhibit "C."
page 9 )
The Court: Yes.
Mr. Marks: That's it; that after the recordation of the certificate -
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The Court: Wait just one minute.
Mr. 1¥Iarks: Yes.
The Court : All right.
Mr. ~Iarks: Now, Your Honor will find the draft for the
premium as Exhibit '' D, '' I believe, and the letter from
1¥Iessrs. Dalis and Ringler returning the draft and declining
to accept it, or a letter on their behalf, is the next exhibit.
The Court: All right.
Mr. Marks: Thereafter - and there is a copy of this
order attached - ~Iessrs. Dalis and Ringler applied to the
Corporation Court of the City of Norfolk, in 'vhich the certificate had been filed, for payment to them of the sum of
$113,666.00 which had been deposited by the Highway Commissioner in the State Treasury in accordance with the certificate. That order was entered distributing the funds after
the payment of tax liens and other items, upon certain terms
and conditions set out in the order, and as I
page 10 ] believe the order to provide, it is without prejudice to anybody's rights one way or the other,
and I think the terms of the order speak for themselves.
That's substantially the factual picture, if Your Honor
please, on which we are asking the Court to rule at this time.
I state for the record that the position of the Home Insurance
Company is that on the date of the fire Dalis and Ringler
had lost any interest in the building to the extent that it was
no longer at their risk. ·Therefore, there is no loss attributable to them as a result of the fire or any loss which could
possibly be of damage to them in a.ny respect.
The Court: Do you attach any significance to the fact that
they received from the State the full amount of the estimated
value!
Mr. Marks: Yes, sir, I do. I will come to that in the course
of my presentation, if I may.

*

*

*

*

*

*

*

*

*

*

page 11 ]

(The Court reconvened at 11:40 a.m.)
The Court: Exhibits A through G, as attached to the
stipulation filed December 5, 1963, are considered as evidence
in the case. This is by stipulation. All right.
Mr. Halpern: Your Honor, I think, has to initial them.
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The Court: You argue and I will attend to that.
Mr. Halpern: All right.

•

*

*

*

The Court: Gentlemen, I have concluded that the terms of
the statutes, 33-70.4, et seq., mean exactly what they say; that
this is a defeasible title and, therefore, the interest - the
insurable interest - therein exists and, therefore, that the
suit is not barred by the lack of- or the alleged lack of an
insurable interest.
page 12 ]
Now, gentlemen, I think we better mark these
exhibits.

*

*

*

*

*

Mr. Marks : Of course, let the record show
that we except to Your Honor's ruling for the
reasons stated and the authorities cited.
The Court: Right. Very interesting point, gentlemen.
I enjoyed very much hearing you. Now, I guess this ought
to be filed with the papers.
Mr. Halpern : Yes, sir. Shall I prepare - yes, we should
have a finding order under this stipulation.
Mr. Marks: May I suggest to the Court now that this issue
is out of the way, I think it is going to be necessary to pass
upon the nature of the interest, because Your Honor will find
that that insurance contract provides that the payment which
the company is called upon to make shall in no event exceed
the value of the interest of the insured in the premises.
The Court: Now, do you gentlemen concede that there is
a jury issue involved here Y
Mr. Marks: I think there is, without any question.
~{r. Halpern: I do not, except on the issue of damages.
Mr. Marks: Well, that's exactly what we are talking
about.
page 14 ]
The Court: That's exactly Mr. Marks: That's exactly what we are talking
about. We take the position that if they have an interest,
the insurable interest is not the value of the building. It is
the value of that interest, whatever that be.
Mr. Halpern: No, the decision I read was not a property
interest, that it was an indemnification interest.
The Court: Gentlemen, we are not going into this now.
If either side feels a jury is desirable, I suggest Mr. Halpern: It is all right with me.

page 13 ]
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*

*

*

*

*

*

*

*

*

*

page 15 ]

Mr. ~{arks: May it please the Court and gentlemen of the jury, my name is Ed Marks and I am
here from Richmond to represent the defendant
in this case. As Mr. Halpern has told you, by reason of certain
rulings by the Court heretofore, there are no questions here
involved except values. It is the theory of the defense that
the buildings in question were not worth $12,000.00 and that
the interest of the plaintiffs therein, which is the measure of
their recovery, was considerably less than their actual value.
We think the evidence will show, subject to His Honor's rulings, of course - and I should say that I do not intend to
tell you anything out of order here, but I believe I should
say that the evidence will show that these two buildings ·were
on the right of way of a new highway that went through.
lVIr. Halpern: If Your Honor please, I object to getting
into that issue.
The Court: We can handle it by instructions, ~{r Halpern.
These jurors know and understand their oath. They will
handle the matter according to the Court's instructions.
1\:fr. Halpern : I note an exception, if the Court please.
The Court: All right. I do not know what is
page 17 ) going to be said, but we can handle it. Go ahead.
Mr. Marks : Well, if Your Honor pleases, as I
say, I don't want to be out of order in view of the Court's
prior rulings, but I do think it is important that the record
show what 've offer in the way of proof.
The Court: This is perfectly proper. Go ahead and make
your statement and we can handle it.
1\'Ir. lVIarks: Yes, sir; yes, sir. The two barns in question
were on the right of way of a proposed highway extension
that was coming through out there in the general area of the
l{empsville Road. They had been, before the fire, taken in
condemnation by the State I-Iigh,vay Department and our
view of the matter is that the interest of the plaintiff in those
buildings was only a right of occupancy for a matter of two
months.
page 16 ]

The Court: Of course, 1fr. J\tiarks-
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Mr. Halpern: Now, if Your Honor pleaseThe Court:- the Court has held as a matter of lawltir. Marks: Yes, sir, I want to get it into the
record.
The Court: The Court held they had an insurable interest and the amount of their interest was the value
of the property at the time of the fire.
Mr. lVIarks: I am familiar with the Court's ruling.
The Court: Yes.
1ir. Marks: And I respectfully except to it, and I wanted
to get my position in the record, as I said.
The Court : Yes, go ahead.
Mr. Marks: We will show, or attempt to show you, that the
buildings were not worth $12,000.00, in accordance with the
Court's rulings.

page 18 )

*
page 19 )

*

*

*

*

DANIEL }(IARTIN,

called as a witness by and on behalf of the plaintiffs, having
been first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Halpern:
Q. Will you state your name, please, sir.
A. Daniel Martin.
Q. And where do you live, sir 7
A. 1248 Brunswick Avenue, Norfolk, Virginia.
Q. Are you connected with W. Taylor Johnson & Company
as agents for the Home Insurance Company!
A. Yes, I am.
Q. And in what capacity!
A. As agency manager.
Q. Have you had occasions in your lifetime to make valuations on real estate insured by the Home Insurance Company, the defendant in this case T
A. Specifically on that, Mr. Halpern, I have not made valuations for the Home Insurance Company in my prior experience. I made some appraisals for Home Insurance Company
that I was employed by.
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Daniel Martin
Q. Did you make a determination of the value of the
property which is covered by the insurance policy
page 20 ) which is the subject matter of this suit'
A. I looked at the property prior to the past
renewal and felt that the amount of insurance on each one
of the buildings was, in our terminology, in line and I felt
that one of the buildings possibly could have been insured
for a little bit more. I-Iowever, in our business, usually we
go out and look at the property, and then if there's a great
difference, we advise the insured that he should carry more
insurance or carry less insurance, as the case may be. We
discussed this with J\Ir. Dalis and he felt that the insurance
was proper on the buildings. Therefore, we did not make a
detailed appraisal on this particular property.
1\tfr. Halpern: Your Honor, we can stipulate that IIorne
Insurance Company policy number 21603 should be presented
to the jury as the insurance policy which is the subject matter
of this suit, and we ask that it be marked as an exhibit.
The Court: This will be Plaintiff's Exhibit 1.
(The insurance policy was marked and received in evias Plaintiff's Exhibit No.1.)
page 21 )

By 1\Ir. Halpern :
Q. I show you Plaintiff's Exhibit No. 1, being
a renewal of policy number 18588 and the new number of the
policy being number 21603, insuring 1\Jir. Dan Dalis and
Nathan Ringler, the property described therein, and I ask
you whether this is a renewal policy that you referred to
in your testimonyY
A. Yes, I believe it is.
Q. Now, how much valuation did you put on item No. 1
that's covered by the insurance policy' And read it to the
jury so that they will know which building you are talking
about.
~Ir. l\farks: If Your Honor pleases, I believe he is competent to say how much insurance he issued and if he can, sir,
answer the other, fine, but I do not understand his testimony
to be to the effect that he did put any actual values on anything.
The Court: Well, this is what he will limit his testimony
to, l\Ir. I-Ialpern. In other words, if he saw this property and
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established in his own mind the valuation upon the property,
he may testify to it. He may also testify to the limits of the
policy, but not just generally along the lines which
page 22 ] you inquired. Suppose you rephrase your question.
Mr. Halpern: All right, sir, I will be glad to.
By !1r. Halpern:
Q. Will you tell the Court and jury, when you examined
the property at the time of the renewal of the policy, what
value you placed upon the property as to item 1 and as to
item 2 in the insurance policy'
A. 'Vell, I think on item No. 2, which is the quonset hut
building, when I looked a.t it, I felt that the $6,000.00 that we
carried previously was, as I say, in line or approximately close
to the actual cash value of the property. "'\Vith regard to
the barn, which is item No.1 under this policy- and 've carry
$6,000.00 on that - I felt that the barn actually had more
value than the $6,000.00 insurance. I-Iowever, as I said
before, I did not specifically try to make an appraisal of that.
I mean I was conscious that the barn, in my opinion, was
worth more than $6,000.00.

*

*

*

*

*

*

*

*

*

page 23 )

By 1\tfr. Halpern:
Q. Have you worked with any architects or experts on real
estate values'
A. I have worked in conjunction with them, yes.
Q. And can you name one Y
Mr. Halpern: Your Honor, if the witness proves adverse,
I am going to ask leave to cross-examine The Court: Well, there has been no proof of anything
yet.
page 24 ]
1\tfr. Halpern: - because there is an adverse
relationship.
The Court: Go ahead.
By !£r. Halpern:
Q. Can you name

one~
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Daniel Martin
A.
Q.
A.
Q.
A.
Q.
A.

I would say Harry W. Atkinson would be one.
Any others Y
Charles Harris.
Any others Y
·Thomas Clough.
What are their occupations?
They're insurance ·company personnel.

*

*

*

*

*

By 1\fr. Halpern:
Q. What is their relationship with the company?
A. They are company employees, special agents.

*

*

*

*

*

*

*

*

*

*

page 27 ]

Q. Are you familiar with appraisal manuals of any sort!
Have you ever read any?
A. Yes, sir.
Q. And which ones have you readY
A. Marshall Stevens, Mark Hill.
Q. And who is heY
A. Marshall Stevens is an appraisal service subscribed to
by people, contractors and insurance people for appraisal
purposes. Mark Hill is another appraisal service.
Q. Have you read that?
A. Yes, it's a chart.
Mr. Halpern: No further questions.
CROSS EXAMINATION
By Mr. Marks:
Q. Mr. Martin, how long had the Johnson
page 28 ] Agency been carrying coverage on these buildings?
A. I don't know, Mr. Marks.
Q. According to your best recollection and personal knowledge, how long do you know that they had been doing soT
A. I would say three years prior to the date of this partie-
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ular policy because this was renewed for three years Q. All right.
A. - and normally we would renew on the same basis as
before.

*

*

*

*

*

*

*

*

*

*

page 29 ]

RE-CROSS EXAlVIINATION

*

*

*

*

*

By Mr. Marks:
Q. Could you give us an approximation as to when it would
have beenY
A. As this policy was renewed on February 9, 1962, I
would say that I looked at the property either in December
or January, December of '61 or January or '62.

*

*

*

*

*

page 32 ]

SPENCER J. FARIS,
called as a witness by and on behalf of the plaintiffs, having been first duly sworn, was examined and testified
as follows:
DIRECT EXA~IINATION

*

*

*

*

*

By ~Ir. Halpern:
Q. ~fr. Faris, are you familiar with the property which is
the subject matter of this suit, the two buildings which were
destroyed by fire i
A. Yes, sir, I sold this property to ~fr. Dan Dalis in 1956.
I built this property; everything there I built.
Q. And will you describe the two buildings that were on the
property¥
A. Yes, sir, the big barn was equipped with
page 33 ) drinking fountains for each stall, automatic feeders all the way through the barn on the first
floor. The second floor was a huge storage for hay, which
could have been rented for storage. It had a third floor in
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there which was a shop. The maintenance man had a shop in
it. The second barn, which you speak of as a quonset hut,
was a building, with a living quarters in each end of it for
the colored people and the colored help on the estate to live
in. The maids lived in one quarter and the men lived in the
other end of it. I mean the men lived in one end and female
help lived in the other end of it, and with storage in between
the two quarters.
Q. When did you last see the property!
A. Well, by being my home - I built the big house in
front of it. It was on seventy-eight acres of land on Lake
Taylor, on Kempsville Road on the back. Being it was my
old home, I go by it, maybe, fifteen, twenty times a month and
look at it and admire it, and I guess I've been seeing it at
least three or four times a month ever since I sold it to
1\fr. Dan Dalis.
Q. Have you bought and sold property in the area Y
A. For the last twenty years, sir.
Q. And how much'
A. About five million dollars worth of it.
page 34 )
Q. Are you familiar with the real estate values
in the area T
A. Yes, sir.
Q. What, in your opinion, is the valuation of item 1 in
the insurance policy Y
A. Which one is this 1 The big barn?
Q. Item 1 is the A. The big barn.
Q. - the big barn, as I recall. Yes.
A. Well, the big barn, at the time I built it - and I built
it myself with subJa.bor, which I do all the time. I have
even built stores, and everything else, with sublabor - cost
me around - ten years ago, around $8,000.00, and that same
barn today would cost you twenty-five thousand to build. It's
solid aluminum. If you got a contractor to build it today, it
would cost you $25,000.00.
Q. Well, what value would you place on it, in your opinion,
in the condition it was in around theIvir. Marks: Now, if Your Honor please Q. (By J\iir. Halpern) - at the time this building was
destroyed by fire -let me finish my question and don't answer
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until I complete - until the Court rules on it 22, 1963?
A. Well, No. 1 barn -

on April

1\Ir. 1\{arks: Objection.
1\{r. Halpern: Don't answer.
~fr. 1\iarks: The objection goes to the form of the question
rather than anything else. He asked him what value, and
he hasn't found out if he placed a value on it at that time.
The Court : Well, I assume, if this gentleman did not place
a value, he would say he doesn't know.
page 35 ]

By The Court:
Q. Did you place a value on the property at that time?
A. The last year or two?
~Ir.

Halpern: Yes, sir.

A. No, sir, had no right to because I sold it to Dan Dalis.
Q. All right, sir.
A. IIad no occasion to.
By 1\ir. Halpern:
Q. Did you see the property!
A. Yes, sir, seen it two or three times a week.
Q. Are you in a position to place a value upon it A. Yes, sir.
Q. -from what you sawf
page 36 )
A. Yes, sir.
Q. What was its value'
A. What would be the value Y
Q. What would be the value of the property on April 22,
1963, or approximatelyA. WellQ. -around that time?
A. Well, I appraised a lot of property in Norfolk for
various people, for the Bank of Virginia, and so forth and
so on, and I would appraise that barn about $12,000.00, and
we don't appraise it over sixty to eighty percent on appraisal
for banks.
Q. And what value would you place on April 22, 1963, 011
the quonset hutT
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.l\.. Well, I would appraise it about $8,000.00 on that
quonset hut.

*

*

*

*

*

CROSS EXAMINATION
By Mr.

~!arks:

*

*

*

*

*

*

*

*

*

*

page 37 )

Q. Well now, can you be more specific, please, as to
exactly what factors you are considering in arriving at
your values Y
A. Well, I can't answer you that any more than I answered
you aU the other appraisals, just the way the time is going
and the way the property is worth.
Q. Are you valuing the property, then, on the basis of its
resale?
A. I'm valuing- what's your name, sirt
Q. Marks.
Mr. Halpern: Mr. Marks.
A. ~lir. ~!arks, I am valuing the property, if
I had the property today, what rent I could get
for it as storage and what it could be used for
and what it couldn't be used for. That's what I'm valuing
page 38 )

it at.
Q. (By 1\{r. Marks) All right. What is the rental value of
that storage?
A. Well, I could rent that second story for $200.00 a month,
just for storage. That's not counting the bottom floor and
the third floor.
Q. What rental value, in your opinion, does the property
haveY
A. I would say both buildings would be around $300.00 a
month.
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By The Court:
Q. This is for the total property?
A. Yes, sir.
By ~fr. ~{arks :
Q. Now, do your figures include the value of the land A. No, sir.
Q. -on which the buildings are sitting' Not counting the
land, all right. Will you tell us, please, whether there was
any use that - are you familiar with what use was being
made of the buildings at the time you made these values f
A. I am not familiar with that, but going by
page 39 ) there, back and forth, I saw Mr. Dan Dalis construction crews storing stuff in the buildings,
backwards and forwards.
Q. I see.
A. Lumber, building materials, and stuff like that. That's
the only thing I lmow about that part of it.
Q. Are you familiar with the neighborhood as it is at the
present!
A. Yes, sir, very familiar.
Q. It is a fact, is it not, that since the fire the State Highway
has come through the location of these two buildings?
~{r. Halpern: I object to the question, if Your Honor
please, as being immaterial. It is the value as of the date of
the fire, not what happened afterwards.
The Court : Overruled.
Mr. Halpern: I note an exception on the ground that the
evidence is immaterial and highly prejudicial.
The Court: All right, sir.

By 1\ir. ~{arks:
Q. ""Till you answer the question, ~Ir. Faris f
A. Am I supposed to answer itT Do you overpage 40 ) rule it, Judge!
The Court: You cm1 answer the question.
The Witness: Okay. What did you say, l\{r.

~farks?

By ~Ir. ~larks:
Q. I asked you, isn't it a fact that the State IIighway
has come through the location where these two buildings
stood?
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A. I don't think it come through exactly the main one
building. I think it came through No. 2 building. I think it
would have missed No. 1 building.
The Court : This is since the fire Y
Mr. Halpern : Yes, since the fire.
The Witness: Since the fire.
~Ir. Halpern: And I would say it is immaterial. If Your
Honor would reconsider it. I would move to strike.
The Court: I think it is a proper objection. Of course, it
is impossible to say what tl1e witness was going to say until
after he said that.
l\ir. Marks: That's right.
The Court: If this has all occurred since the fire and since
the buildings were destroyed, then it is a proper
page 41 ) objection and I sustain it.
Members of the jury, it appears that this presence of the highway has occurred since the buildings were
destroyed and, therefore, is not proper evidence and you will
disregard it.
Go ahead.
Mr. Marks: Sa\re an exception. I have nothing further for
this witness.

*

*

*

*

*

*

*

*

*

*

page 42 )

1\L DAN DALIS,
called as a witness by the defendant, having been first duly
Rworn, was examined and testified as follows:

DIRECT EXAl\1INATION
By Mr. Marks:

page 43 )

*

*

*

*

*

*

*

*

*

*

Q. Mr. Dalis, you were the owner, along with Mr. Ringler,
of the property that is involved in this suit, I believe?
A. Yes.
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Q. How long had you owned it, sir?
A. vVe have owned this property since February - took
title February 8, 1956.
Q. And it was, I believe, destroyed by fire on the 28th1\tir. Halpern: 22nd The Witness : 28th.
1\fr. I-Ialpern: 28th.

oh, excuse me.

By 1\{r. 1\-farks:
Q. 28th of April, 1963?
A. 28th of April, 1963.
Mr. Halpern.: I used the wrong date in my questions, Your
Honor.
page 44 ]
J\IIr. Marks: I don't think it makes any difference.
By Mr. l\farks:
Q. At the time of the fire, what use was being· made of the
premises?
A. We were using it for storag·e of various nature.
Q. What sort of storage?
A. 1\faterials. We had one of the areas of the small building for records, a complete file for storage.
Q. And how much of the premises were being used for
storage?
A. Practically all of it.
Q. And what did you have stored in it?
A. vV e had stored some lumber carriages, pumps, pressure
tank; at times we storedQ. I speak specifically of the 28th, immediately before the
fire, sirT
A. The 28tll, trim, doors, windows, bench saws, Skil saws,
nails, signboards, desks, typewriters, several typewriters,
some office equipment that we weren't using immediately,
and surveying instruments and levels - a level.
Q. All right, sir. 1,Vas the building page 45 ]
A. Pardon.
Q. Pardon?
A. You wanted to know what was in - this was in one
of the buildings, and in the other, primarily lumber. We had
a half a carload of redwood siding for fencing.
Q. Now, was any use being made of the buildings other than
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for storage T
A. No, primarily storage.
Q. vV ere the automatic water fountains a.nd the feed conveyors, and things of that sort, in operation at the time of the
fireY
A. They were of no use to us.
Q. I see. You were not operating, and did not contemplate
operating, a dairy farm on the place?
A. No.
~~[r. Marks: All right, sir. May it please the Court, I desire
to ask questions with reference to matters that the Court has
ruled adversely to me on for the record. I do not want to
get out of order here, but I do want the privilege of getting
them in the record.
The Court: Well, ask your question, and if Mr. Halpern
objects, why, we can page 46 )
Mr. Marks: All right, sir.

By 1\{r. Marks :
Q. Mr. Dalis, it is true, is it not, that prior to the date of
the fire, specifically in 1\{r. Halpern: Your Honor, he is going to get to the very
same question.
The Court: I am going to permit the question. I do not
know what it is. Finish your question and then you make your
objection.
By 1\{r. Marks:
Q. Specifically, on or about the 22nd of April, 1963, that a
certificate in condemnation had been filed covering the land
on which these buildings were located, under the terms of
which the Commonwealth of Virginia, State Highway Department:Mr. Halpern: 1\fay I stop him now, Your HonorT

Q. -had undertaken to condemn 13.353 acresT
lHr. Halpern: I object to the question.
The Court : I sustain the objection.
~Ir. Halpern : I move for a mistrial, if Your Honor please.
It is just as wrong for a person to do this as it is for a man
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to show insurance in a motor vehicle accident.
The Court: I will overrule your motion for a
new trial. I think the jury will understand what
is involved. Go ahead.
~Ir. Halpern: I note an exception.
The Court: Go ahead.
~fr. Marks: If Your Honor please, I would like to get the
answer for the purpose of the record.

page 47 ]

*

*

*

*

*

PROCEEDINGS OUT OF THE PRESENCE
OF THE JURY
The Court: I think, actually, gentlemen, to preserve your
record, you really don't need it because it is in the stipulationl\fr. Marks: That is exactly whatThe Court: - the factual stipulation that hus been filed
with the case.
~{r. Marks: That is the purpose of my stoppage 48 ] ping here, and I wanted to ask that the record
show that I tendered to be admitted into evidence
and to go to the jury the stipulation and the exhibits filed with
the stipulation.
The Court: I think we can stipulate, gentlemen, certainly,
that - there is no issue about it - that the stipuation as to
the facts is in the evidence or is in the file in this case and was
considered by the Court as the basis of the ruling on the issue
of law involved.
~{r. Halpern: That's right, but not to go to the jury.
The Court: I understand you object to its going to the jury
and I sustain your objection as to its going to the jury.
~{r. ~1arks: And we The Court: But let the record show that Mr. ~{arks would
be in a position to establish by this witness, or other witnesses
whom he may have, the facts set out in the stipulation filed
by the parties on December 5, 1963.
l\fr. Halpern: Yes, sir.
:Nir.l\farks: And may the record also show that I offer all of
those facts in evidence and Your Ifonor has, of
page 49 ) course, made a ruling on them adversely to my
offer.
The Court: Well now, gentlemen, the stipulation is several
pages long and I an1 not ruling necessarily that each and every
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statement of facts in the stipulation will not be permitted to
go to the jury, but insofar as it involves the condemnation
proceeding filed by the State Highway Department, the Court
has held, as you know, that this is not material in this particular proceeding before the jury.
Mr. Marks: Yes, sir, I am familiar with the Court's ruling
and I do not want to step on anybody 's toes or get out of line,
but I believe that the record should show that these facts, as
shown in the stipulation with reference to the condemnation,
a1·e offered in evidence and the exhibits filed with paragraph
12 of the stipulation are likewise offered.
The Court: I understand that this is what you are doing,
sir, but the point that I am making is, I do not want it to appear that the Court has precluded you from introducing any
evidence to support any of the factual part of the stipulation
that does not deal with this particular legal issue.
page 50 J Mr. Marks: Well, I am limitingThe Court : There may be various parts in
here~Ir. Marks: I am trying to limit it to the things that do not
deal with the legal issue, if Your Honor please.
The Court: All right, anything that doesn't deal with the
legal issue, I assume you will go ahead and present your evidence.
Mr. Marks: Yes, sir.
The Court: All right, bring in the jury.

*

*

*

*

*

By lVIr. Marks:
Q. ~{r. Dalis, it is true that both of the buildings lay within
the right of way line of the proposed highway, is
page 51 ) it not?
A. Both of the buildings Mr. Halpern: I object. Excuse me.
The Court: I am to permit that, Mr. Halpern. Note your
exception.
Mr. Halpern: That is what I would like to do. May I do it
now!
The Court: Haven't you done it Y
Mr. Halpern : No, sir.
The Court: All right, Mr. Halpern objects.
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~fr. Halpern: I object on the ground that it is immaterial
to the issues involved in this case - to the issue of damages in
this case, which is the sole issue before the jury, and counsel
is seeking to put in evidence items that are prejudicial to the
claim of the plaintiff which is inadmissable, and I note my
exception.
The Court: Have you finished, ~fr. Halpern 1
Mr. Halpern : Yes, sir.
The Court: 1\fr. :hfarks, item No.6 of the stipulation, which
you asked permission to read, "On or about April 28, 1963,
both of said buildings were completely destroypage 52 ) eel by fire without fault on the part of either
insured and both insured buildings lie within the
Right of Way described in the certificate hereinbefore mentioned in Section 5 hereof as 'Exhibit B.' " That's the question you asked.
1\'Ir. lVIarks: That's the question I asked him.
The Court: All right.
~fr. 1\Iarks: Whether or not that is a fact.
The vVitness: The No. 2 building was in - I believe, directly in the right of way. The No.1 building, as referred to in this
reference of insurence, I believe a survey would prove that
only a very, very fractional part was- may have been in the
right of way but not in the path of the road itself.
Mr. lVfarks: All right, sir.
1\fr. Halpern: Let the record show my exception on the same
grounds.

By Mr. Marks:
Q. 1\fr. Dalis, did you r0ceive, at any time, notice to vacate
these buildings Y
page 53 )

1\fr. Halpern: I object to that question.
The Court: Sustained.
1\'Ir. l\farks: All right, exception.

*

*

*

*

*

RICHARD BRAGG,
called as a witness by and on behalf of the defendant, having
been first duly sworn, was examined and testified as follows:
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DIRECT

EXA~1:INATION

By Mr. Marks:

*

*

*

*

*

*

*

*

*

*

page 54 ]

Q. And what is your business, sir Y
A. I am a real estate appraiser.
Q. How long have you been engaged in that business Y
A. I am with the present firm two and a half years, Round..
tree &Associates.
1\fr. Halpern: I can't understand him.
The Witness: I would like to say, Your Honor, as Mr. Halpern probably will know right away, there's a case which has
been continued between Mr. Dalis and the Commonwealth of
Virginia, and I am a witness for the Commonwealth, and I
would at this time not like to divulge any appraisal which I
made for the State since they hired me, and part of the contract is that I shall keep the information-

*

*

*

*

*

*

*

*

*

*

page 55 ]

By Mr. Marks:
Q. Mr. Bragg, I will ask you again, what is your experience
in the appraisal of real estate T
A. I appraise all kinds of real property, sir.
Q. Do you do appraisal work for the Commonwealth of
Virginia or any branch of the Commonwealth of Virginia Y
A. Yes, sir, they are one of our clients. We also appraise
for property owners, too.
Q. And you appraise for lending institutions t
A. Yes, sir.
Mr. Halpern: Don't lead him now.
The Court: Mr. ~larks, this witness indicated that in view
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of certain litigation presently pending, that he would hesitate
to divulge any of his appraisal. I do not know whether you
intend to ask him this or not.
llr. 1\{arks: I do intend to ask him, sir, and I am going to
throw it right to the Court to rule.
1\Ir. Halpern: I intend to object.
page 56 ]
The Court: All right, members of the jury,
step in the hallway for one moment again. We will call you
in just a minute.
(Thereupon, the jury retired from the courtroom at 11 :06
a.m.)

*

*

*

*

*

By The Court :
Q. Did you appraise this property before the fire T
A. Yes, sir, I did.
The Court: Do you know what the anwunt of the appraisal
is Y
1\'Ir. 1\[arks: No, sir, I do not.
The Court: Do you gentlemen know what the mnount of the
appraisal is Y
Mr. Halpern: I don't.
1\{r. lVIarks: The only thing I know is the blanket figure
that was embodied in the certificate, sir.
page 57 ]
lVIr. Halpern: I think it is of a privileged
character.
The Court: Well, the blanket figure as shown by the stipulation that was entered into between the parties and filed in
the Court on the 5th day of December, 1963, shows $113,666.00
was estimated to be the fair value of the land described, which
included these buildings and everything else on the property.
1\Ir. 1\{arks: Yes, sir, that is correct.
By The Court:
·Q. Is this the appraisal to which y0u-

A. My appraisal is in that area, but I don't know if it's
the same figure or not. See, the State isn't bound to take
my figure. They have more appraisals made, and they may
have taken someone else's figure and used all this to substantiate whatever figure they finally offered 1\'Ir. Dalis, but I
do know that I received notice from l\fr. l{ellam 's office to
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come down here to trial on the 3rd and then that was continued and has not been reset, sir.
Q. On the 3rd t
A. Of January, sir, and it was continued.
By Mr. Marks:
Q. But that is in the condemnation case, :Nir. Bragg, is it
not!
page 58 )
A. Yes, sir.
By The Court:
Q. In what respect - I do not want to - the Court does
not want to urge you to make any statement that you think
is going to materially prejudice the State in some other
proceeding, but in what respect could the State be affected one
way or the other by your testimony as to the amount of your
appraisal on these particular pieces of property?
A. Well, for one thing, Mr. Halpern will have advance
knowledge of what our figure would probably be and he would
have time to regroup his strategy for the next trial. That's
primarily, I think, the feeling the State has, but besides that,
that I made it for the State, signed the contract, made the
appraisal and, in turn, was paid a fee and, therefore, I'm committed to the State to remain quiet as to what my findings
were until I'm allowed by them to speak freely.
~fr. Halpern: ~lay I make a statement also, Your Honor,
that I have been denied access to the names of the appraisers,
and I do not know - although lVIr. Bragg assumed that I
knew he was an appraiser, I didn't, and I do not have the
same right - ~fr. ~farks might have gotten the
page 59 ) list of them. I do not have the same right to have
them here and he is a privileged witness.
Mr. ~farks: If Your fionor please, I have issued a subpoena for this gentleman. I think he will tell you that I have
not talked with him before coming here. I do not know what
his figures are.
The Court: Did you employ him to make an appraisal Y
Mr. Marks : I did not employ him to make an appraisal.
The Court: All right, I am going to excuse him from
testifying as to placing a value on these particular barns in
question in view of the litigation which is pending at this time.
1\fr. Marks : If Your Honor please, under those circumstances, I shall ask that the Court declare a mistrial in this
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case and continue this case until after that is done.
The Court: Both of you gentlemen seem to be anxious for
a mistrial. Is this still your wish, to insist upon your motion
for a mistrial?
l\fr. Halpern: Your Honor, I'd hate to have to try this
case over again.
page 60 ]
The Court : \Veil, I am asking you 1\fr. I-Ialpern: No, sir, I am not going to insist
at this time if Your Honor rules that this man is an expert
and as such, without being retained by Mr. Marks or his
client, does not have a right to be forced to testify in this
case.
The Court: This is what I just ruled.
1\tir. Halpern: Yes.
The Court: Now, what is it? Do you intend to insist you made a motion three times now for a mistrial. Do you
maintain that motion at this time f
1\fr. Halpern: No, sir. If Your Honor will not support me
in not permitting 1\tir. 1\farks to argue before the jury on
condemnation, I will make it again then.
.
The Court: If you want a mistrial and both parties join
in a motionMr. Halpern: I am not joining in it at this time.
The Court: All right, bring in the jury.
(Thereupon, the jury returned to the jury box at 11 :11 a.m.)
page 61 )

The Court: All right, gentlemen.
1\tfr. Marks: If Your Honor pleases, under the
ruling of the Court that I may not ask l\fr. Bragg about his
appraisal or that he's not been called to answer, I have no
further evidence to offer and I save exceptions to the Court's
ruling in that respect also.
The Court: All right, I understand. Step down.

*

*

*

*

*

*

*

*

*

*

page 62 )

The Court: 1\tiembers of tl1e jury, in this case the form of
your verdict is, "We, the jury, find for the plaintiff as to
item No. 1," which you will recall is the large barn, "in the
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su1n of blank dollars," what you feel under the instructions
the plaintiff should recover, and "We, the jury, find for
the plaintiff as to item No. 2 in the amount of blank dollars."
Now, both of these will be signed by one of your members
as foreman. In other words, under the instructions of the
Court, you have two separate units to consider and two
separate valuations to arrive at, the policy being limited to
the extent that it is.
Retire to your jury room and consider your verdict.

*

*

*

*

*

*

*

*

*

*

*

*

*

*

*

*

*

*

*

*

page 64-A )

1\tir. Marks:

page 64-B )

I must confess that the dollar evidence that you have heard
indicates that $12,000.00 is the amount of the insurance and
that the plaintiffs, if they have lost that much, are entitled to
that much, there is no question about that, under His Honor's
instructions.
Now, I say this to you in all seriousness, that
page 64-C )
I am bound by His Honor's instructions, just
as much as you are, and I am .not permitted to argue anything out of line of those instructions, and I do not intend to
try, but we didn't come down here with the idea of disputing
the actual value of these barns. We did come down here
with the idea of disputing the nature and value of the interest in those barns held by the plaintiff. His Honor has
ruled adversely to us on that, so we must go to you gentlemen
on the theory of law expressed in these instructions, and
that's all I can ask you to do. Go out there and value those
barns based on what you think they are worth under the
evidence you heard and under His Honor's instructions and
come back in with your verdict.
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page 65 ] OBJECTIONS AND EXCEPTIONS
TO THE INSTRUCTIONS
1\{r. Marks: The defendant excepts and objects to the
action of the Court in granting, over the objection of the
defendant, Instruction No. P-1, and specifically that portion
thereof which allows the jury to find a separate verdict on
each building to the extent of the actual cash value of the
property at the time of loss, since the same is contrary to
the law applicable to the case, such law being that the plaintiffs are not entitled to recover except to the actual cash
value of their interest in the property at the time of loss,
evidence as to which the Court refused to allow, holding as
a matter of law that the plaintiffs' interest ·was that of an
owner and that they- as shown by the granting, over the objection and exception of the defendant, of the Plaintiff's
Instruction No. P-2, wherein the Court told the jury that as a
matter of law the interest of the plaintiff was as owner.
The defendant excepts to the refusal of the Court to grant
Instruction D-1 as offered, since the same correctly stated
the law applicable to this case and the refusal
page 66 ] of the Court to grant Instruction D-2 as offered
for the same reasons and same grounds of exception, and any amendments thereto made by the Court
embodied in the instructions actually given.
Defendant further excepts to the action of the Court in
refusing Instruction D-1A and Instruction D-2A in the form
offered by the defendant and in the refusal of the Court to
grant Instruction D-3 offered by the defendant.
The defendant further excepts to the ruling of the Court
in the amendment of Instruction D-1A, so as to make it read
as D-1 in the form given a11d the ammHlment by the Court to
Instruction D-2A, so as to make it read as Instruction D-2
in the form given.
The general exception of the defendant to the entire action
of the Court in the case is based upon the fact that it appears
affirmatively from the facts stipulated in evidence that at
and before the happening of the fire the entire interest of
the plaintiffs in and to the buildings which were the subject
of insurance had been taken in condemnation by the Commonwealth of Virginia and that the maximum
page 67 J extent to which their interest could hope to rise
would be that of an occupant, rent free, for a
period of two months from April 29, 1963 to June 28, 1963,
which was the theory embodied in Instruction No. D-3, which

42

Supreme Court of Appeals of Virginia

was refused by the Court or, in the alternative, the possibility
of an additional reverter should the condemnation proceeding
and certificate prove to be unlawful by virtue of lack of authority in the condemning body to proceed to take the buildings in question and for no other purpose, which had absolutely no value, and there being no evidence in the record to
establish any value with respect thereto.
The defendant feels that as a matter of law the Court should
have instructed the jury that the maximum recovery in this
case was limited to $600.00.

*

*

*

*

*

A Copy-Teste:
H. G. TURNER, Clerk.
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