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V I R G I N I A: 

IN THE CIRCUIT COURT OF FAIRFAX 

WANDA SPICER PAGE 

Plaintiff 

v. 

GILBERT R. ARNOLD 
THELMA I. ARNOLD 
Willow Hill Farms 
Route 6, Box 219 
Winchester, Virginia 22601 

JENNIFER L. ARNOLD 
Route 6, Box ~19 
Winchester, Virginia 22601 

ANDREW JACKSON PAGE 
4050 Doveville Lane 
Fairfax, Virginia 22030 

Defendants 

AT LAW NO. 

MOTION FOR JUDGMENT 

Plaintiff moves the Court for judgment against the 

Defendants jointly and severally in the sum of One Million Five 

Hundred Thousand Dollars ($1,500,000.00) for the following wrongs 

and injuries: 

1. Defendants Gilbert R. Arnold and Thelma I. Arnold, 

his wife, and Jennifer L. Arnold, their daughter, on the 8th day 

of April, 1978, were in possession of a certain parcel of land, 

lying and being situate adjacent to Route 50 east of Winchester, 

Frederick County, Virginia. 
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2. Situate in the eastern portion of such property 

was a fenced area which was used to house and restrain certain 

horses. 

3. During or before the evening hours of April 8, 

1978, one (1) certain brown horse was placed in said fenced area, 

for restraining purposes, unde~ the care, custody and control of 

said Defendants Gilbert R. Arnold, Thelma J. Arnold and 

Jennifer Arnold. 

4. Said brown horse was owned by sai d Gilbert R. 

Arnold, Thelma I. Arnold and Jennifer L. Arnold (said Jennifer 

L. Arnold being the daughter of said Gilbert R. Arnold and 

Thelma I. Arnold). 

5. It was the duty of said three defendants to 

exercise reasonable care in keepi~g such brown horse under control 

and out of the public streets and off the public highways of 

Frederick County, Virginia. 

6. In particular, it was the duty of the said three 

defendants to reasonably maintain such fenced area described in 

Paragraph 2 above so as to keep such brown horse confined therein. 

7. The defendants, Gilbert R. Arnold, Thelma I. Arnold 

and Jennifer L. Arnold, negligently allowed said horse to leave 

such premises during or immediately before the evening hours of 

April 8, 1978. 
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8. At approximately 8:00 p.m. on the evening of 

April 8, 1978, such brown horse, after leaving such fenced area 

did wander into the eastbound lane of U.S. Route 50 in 

Frederick County, Virginia 

9. A motor vehicle owned and operated by defendant 

Andrew Jackson Page, husband of aforesaid Wanda Spicer Page, 

and in which plaintiff Wanda Spicer Page was riding as a 

passenger, traveling through Virginia and heading East on said 

U.S. Route 50 did collide with . such brown horse. 

10. Defendants, and each of them, by their respective 

acts of negligence proximately caused said accident. 

11. As a direct and proximate result of such collision 

Wanda Spicer Page did suffer severe and permanent personal injury 

(one of the controlling nerves or right eye damaged, cerebral 

contusion of right frontal temple area, right jaw cracked, one 

finger ligament damaged, right thumb dislocated, one tooth broken, 

bleeding about the mouth) ; incurred and will incur substantial 

doctors, hospital and other medical expenses; has suffered and 

will suffer substantial loss of income; has had her earning 

capacity destroyed, suffered embarrassment, humiliation and great 

pain and suffering and loss of consortium. 
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WHEREFORE, Plaintiff prays that judgment be 

entered against the defendants jointly and severally, in the 

amount of One Million Five Hundred Thousand Dollars ($1,500,000.00), 

plus interest thereon from April 8, 1978, until p aid, plus 

costs. 

WANDA SPICER PAGE 

Coujnsel 

~ 
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V I R G I N I A : 

IN THE CIRCUIT COURT OF FREDERICK COUNTY 

WANDA SPICER PAGE, 

Plaintiff, 

v. AT LAW NO . 3834 

GILBERT R. ARNOLD, et al, 

Defendants. 

0 RD E R 

This action came on to be tried on the 17th and 18th 

days of March, 1981, pursuant to an Order fixing said case for 

trial. 

I 
Pursuant to subpoena duly issued, the following persons 

appear as a panel of jurors: Helen M. Stewart, Constance S. 

Heironimus, James R. Cornwell, Alice Welch, Carolyn V. Lofton, 

Jerry L. Kelican, Larry O. Phillips, Dorothy I. Mills, Susan S. 

Phillips, David W. Sargent, Robert K. Price, Wilmer R. Jenkins, 

and Bruce Peterson. Said jurors were duly examined upon their 

voir dire and found free of exception. 

After counsel for each party had taken his preemptory 

strikes, the following persons were duly sworn and impaneled as 

jurors to hear this case: Constance S. Heiron imus, James R. 

Cornwell, Alice Welch, Jerry L. Kelican, Larry O. Phillips, 

Dorothy I. Mills, and Susan S. Phillips. 

Counsel for each party made opening statements, after 

which Plaintiff introduced evidence in her behalf. After 

Plaintiff rested, counsel for Thelma I. Arnold, Gilbert R. Arnold,· 

and Jennifer Arnold Racey moved to strike the Plaintiff's evi-
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dence as to these Defendants on the issue of liability. Counsel 

for Plaintiff advised the Court that they had no objection to 

the motion to strike the evidence against Thelma I. Arnold. 

After hearing argliment of counsel pertaining to the issue of 

liability as it concerned Gilbert R. Arnold and Jennifer Arnold 

Racey, the Court sustained the motion to strike the evidence as 

to those Defendants, for the reasons orally stated by the Court 

and appearing in the record. 

Plaintiff duly objected and excepted to the Court's 

ruling. 

Counsel for Andrew Jackson Page moved to strike the 

Plaintiff's evidence on the issue of liability of Andrew Jackson 

Page. After hearing argument of counsel, the Court sustained 

the motion of the Defendant on the issue of speed, and overruled 

said motion on the issues of lookout and control. Plaintiff's 

counsel objected and excepted to the Court's ruling on the issue 

of speed, and Defendant's counsel objected and excepted to the 

Court's ruling on the issues of lookout and control. 

WHEREUPON, the Cou~t instructed the jury that the Court ; 

had sustained the motion of Gilbert. R. Arnold, Thelma I. Arnold, 

and Jennifer Arnold Racey to strike the Plaintiff's evidence as 

to said Defendants, and that said Defendants had been dismissed 

as parties Defendant to this action, and that the case would be 

proceeded against the Defendant Andrew Jackson Page. 

Defendant Andrew Jackson Page did not introduce 

evidence on his behalf. After receiving instructions from the 

Court, counsel for each partv araued thP. case. and the iury 
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retired to consider its verdict . The jury returned to the court-

room and rendered the following verdict: 

8 

We, the jury, find for the Defen~ant, 
Andrew Jackson Page. 

Jerry L . Kelican, Foreman. 



After receiving the verdict, the jury was discharged from further 

service. 

Counsel for Plaintiff moved the Court to set aside the 

verdict of the jury as being contrary to the law and evidence. 

The Court, upon the argument, denied the said motion to which 

action of the Court the Plaintiff objected and excepted. 

It is, therefore; ADJUDGED and ORDERED that the Plain-

tiff have and recover nothing from the Defendants in this cause 

and judgment is herewith entered in favor of each of the said 

Defendants. 

At the request of the Plaintiff, there being no objec-

tion by counsel for the Defendants, it is further ADJUDGED and 

ORDERED, in accordance with the Rules of the Supreme Court of 

Virginia, that a transcript of the testimony taken in this case, 

if filed as a part of the record in this cause, shall be and 

1 become a part of the record without further authentication. 

Enter this ;,_7p/;; day of May, 1981. 

rman A. West 
Counsel for Defendant 

Andrew Jackson Page 

Racey 

rnold, Thelma I. 
and Jennifer Arnold 9 
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ASSIGNiv.i.ENTS OF ERROR 

Petitioner, Wanda Spicer Page, assigns the following 

errors: 

1. The trial court erred in hoiding that the conduct 

of the Defendants Gilbert R. Arnold and Jennifer Arnold 

Racey, hereinafter referred to as the Defendants, was not 

negligent since they were und~r no duty to foresee that the 

horse might reasonably be expected to escape from the field 

under the existing circumstances. 

2. The existing circumstances were such that it was a 

jury question whether the horse :~scaped the field by jumping 

over the fence and a jury quest~.on whether t h e fence at 
. ['. 

certain places was permitted to be of such insufficient 

height at to constitute negligence when those fences were 

used to restrain horses. It was error not to permit the 

jury to decide these issues. 



!farch 17, 10 [Jl 

EXCERPT OF PHOCEEDINGS 

***** 
(WHEREUPON, the witnesses were excluded .from the courtroom 
and cautioned.) 

TH.OOPER. G. W. HUTSON, havin~ been duly sworn by "the Clerk 
of the Court, was examined and testified as follows: 

EXAMINATION 
SY HR. MONAHAN: 

Q. Would you state your name, please, and where you live'? 

A. Trooper G. w. Hutson, Frederick County, Virginia. 

Q. You are a member of the Virginia 0tate Police? 

A. Yes, sir. 

Q. How long have you been a member of the Vir;inia State 

Police? 

A. Five years. 

Q. How long have you been stationed in the Winchester 

area? 

A. Five years. 

Q. I take it that your duties involve the normal duties 

of a trooper, that is a cruiser, investigating acci-

dents and apprehending law violators? 

A. Yes, sir. 

Q. Is that what you have done for the five years? 

A. Yes, sir. 

( 3) 
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Q. On the occasion of April 8, 1~73, did you investigate 

an accident at approximately 8 o'clock in the evening, 

sir, involvinu Andrew Jackson Page? 

A. Yes, sir. 

Q. Would you state to the jury at what time you received 

notification of the accident or at what tiille you ar­

rived on the scene, whichever notation you m~ke? 

A. I was notified at 7:50 p.m. of the accident, and I 

arrived at 8:03 p.m. 

Q. How did you receive notification? 

A. I saw a state police dispatcher in Culpeper; by radio. 

Q. So I take it the accident had occurred at some tioe 

earlier than 7:50 p.m? 

A. 7:45. 

Q. Where was the accident about which you were notified? 

A. On Haute U.S. 50 •. approximat~_ly 275 feet west of the 

Airport Road, a~ross from Perry EngineerinJ. 

Q. That's what I was going to ask you. Where is the Air-

port Road in relation to T.he entrance to Perry's? 

A. Right across from it. 

Q. What was the distance in feet? 

A. 275 feet. 

Q. Would you just advise the jury as to the weather 

( 4 ) 
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conditions and road conditions at that scene when you 

arrived at 8 o'clock? 

A. Traffic control .device. the._ traffio lanes were marked, 

it was- a divided highway. The aliGnriient·--of uie road 

was a grade s-t:raight. The weather wa~ clear. the ::5ur­

face was dry, no road defects. It was darkness, the 

street or highway wa~ not lighted. It occurre<l in o~en 

country. On driver's actions ••• 

Q. Excuse me. Before we get away from the actual scene 

itself, you said the grade was ••• it was a straight 

road runninJ up a grade? 

A. A grade. 

Q. Which way did the grade run, sir? 

A. Uphill; he was traveling up. 

Q. In the direction Mr. Page was traveling it was an 

ascent? 

A. Right. 

Q. Can you tell this jury ap~roximately how far to the 

west there was visibility from the scene of the acci­

dent? In other words, how far could you see? 

MH. WEST Your Honor, I think 

the question is improper. I think he can testify as 

to what the lay of the land was, but in the absence of 

( 5) 
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his having been in Mr. Page's posi tioo, I don't thini\'. 

he can tell us how far be could see. 

MR. MONAHAN: Perhaps if I re-

phrase the question. 

Q. From the scene o! the accident wesi. what, if any, 

obstructions to sight were there and for what distance 

was it free o! obstruction? 

A. You can see several hundred yards. There's a slight 

curve as you come up the hill. 

Q. But for several hundred yards there is nothing to i~-

pede your vision? 

A. No, sir. 

q. How many lanes are there, in all, on Houte 50 East? 

A. Two lanes. 

Q. Is that ••• 

A. In the eastbound direct.ion there's_~wo lanes. 

Q. Two in the westbound direction? 

A. Two in the westbound. 

Q. At this particular area is there a median? 

A. Yes, sir. 

Q. Can you describe that at all? Is it na rrow or wide or 

ordinary? 

A. I'd say approximately 12 feet wide. 

( 6) 
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Q. You said there were no artificial li6hts at that point. 

A. No, sir. 

Q. With respect to lighting supplied by buildings, ~re 

there any lights of that character in the area which 

have an appreciable effect on visibility? 

A. That night I don't recall exactly. Perry En~ineering 

has lighting. 

Q. When you arrived at tbe scene, what did you observe? 

A. I found the 1973 Toyota, two-door. It was operated 

by Andrew Jackson Page of Fairfax, Virginia. 

Q. Where was it sitting at the tine that you got there, 

sir? 

A. At the point where you turn to Perry Engineering, at 

tbe median strip, there's the paved section to get 

o!f of the highway. It was sitting in tile r:iedian 

strip. 

Q. Was there any other object that you discovered at that 

time material to your investig~tion? 

A. A horse was lying in the road. 

Q. Where in the road was the horse lying? 

A. In the left lane. Well, about the center of the high-

way across the lane. 

Q. That was 270 some :{_eet .!rom the en trance to Perry? 

\ 

( 7 ) 
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Am. WI:::lT: Objection, Your Honor, 

leading the witness. 

MR. MONAHAN: I'm sorry, I 

thought he had testified ••• 

Q. Is that what you said? 

A. It was approximately 275 feet. 

Q. As you conducted your investigation, did you nake u..uy 

effort to determine if there were skid narks to the 

west of that horse? 

MR. WEST: Excuse me, Your 

Honor. I'm sorry to object, but I think he's leading 

the witness. I think the police officer can give us 

the benefit of what he found and what he observed 

without Mr. Monahan suggesting what he might have 

found. 

THE COURT: All right. 

MR. MONAHAN: I apologize i f 

that's leading. 

Q. What examination, if any, did you make of the road sur­

face immediately west of the horse? 

A. I took photographs and measured the distance from the 

intersection of the Airport Road. I found no skid 

marks. In talking with Mr. Page I have a. statement 

( 8 ) 
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that be gave me at that time. 

Q. I want to ask you, you stated just now that you found 

no skid marks. I want to ask you, what area did you 

examine in an effort to find skid marks? 

A. West o! the accident. 

Q. ~ere you assisted by any artificial li~ht in your 

possession at the time that you did that? 

A. Yes, sir. 

Q. What did you carry? 

A. A flashlight. 

Q. Did you take photographs on that evening, Trooper? 

A. Yes, sir. 

Q. Are they available at this time? 

A. Yes, sir. 

Q. Do they accurately portray what you observed to be the 

situation on that evening as to what you were attempt-

ing to photograph? 

A. Yes, sir. 

MR. MONAHAN: Let's get these 

marked so you have a point of reference as you talk to 

the jury. 

( WHEH.EUroN, the photographs ref erred to were marked Plain­
tiff's Exhibits #1 through #15 for identification.) 

( 9) 
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Q. Trooper, I'm going to ask you to step over here, 

please. I'm going to hand you what have been marked 

Exhibits #1 through #15 !or the Plaintiff for the 

purpose ot identification. 

MR. :.1o;·~AHAN: At this tine, 

Your Honor, I'll cove their admission into evidence 

so that the Trooper may testify with respect to thera. 

THE COURT: Any objection? 

MR. WEST No objection, Your 

Honor. 

THE COUH.T: ::)o ad1ni tted. 

(WHEREUPON, the photographs r.iarked Plaintiff's Exhibits 
#1 through #15 were received in evidence. ) 

Q. Would you just take them each in order. First of all, 

refer to the back and state each number and then tell 

the jury what it is. I will take the ones you talked 

about. 

A. This is Exhibit #1. 

Q. Show that to the jury, if you will. 

A. This is a picture of the roof area of the car which 

was crushed by the horse. 

Q. That is a picture of the Toyota? 

A. Yes, sir. 

( 10) 
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Q. Where was the Toyota when you took that vhototiraph? 

A. Sitting in the median strip. 

Q • Al l r 1 g ht • 

A. Photograph #2 is a picture of the roof area, again, with 

the hair of the horse. 

Q. Was the Toyota at the same place at that time? 

A. Same place. 

Q. Did you take all the photographs of the Toyota at tbe 

same time and place so I don't have to ••• 

A. Yes, sir. 

Q. All r16ht. 

A. Photograph #3 is the first point of im~act. It would 

be the right side of the car. 

Q. What are the black ••• 

A. Horse hair. 

MH.. MONAHAN: I.f any juror can't 

see, just say so. 

A. Nu~ber 4 is the same photograph. Number 5 is a picture 

of the horse. 

Q. Where was the horse at the time that you took that? 

A. Where I found it at the scene of the accident. That's 

the center line of the highway. 

Q. That white mark represents the center line of the 

( 11 ) 
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highway; the center line of the two eastbound lanes? 

A. Yes, sir. 

Q. Can you estimate approximately how far the horse was 

from the car itself at that time? 

A. At this point it was 275 feet. This was the point 

that I determined ••• 

Q. 275 feet from the Airport Road? 

A. From tb.e Airport Road • 

Q. How far was the car either from the Air~ort hoad or 

from the horse? I would like to get the relationship. 

A. To the best, I recall probably 25 feet. I had it pulled 

up into the cedian. 

Q. The car was 25 feet from which? 

A. The horse. 

Number 6 1~ a picture of the car , again, with the 

horse hair. Number 7 is another picture of the horse. 

Number 8 is the same picture of the horse. Picture 

#9 is the rear of the Toyota. In the background is 

Perry Engineering. 

Q. For what purpose did you take that picture? 

A. The tag number. 

Q. Did you determine to whom the tag belonged? 

A. Yes, sir, to t1r. Page. 

( 12 ) 
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Number 10 is a side view of the car. Number 11 

is the front of his car. Number 12 is another picture 

Of the car· from the front. Number 13 is a side view. 

Number 14 is the horse. Number 15 is the car. 

MH. MONAilAN: Your Honor, I a~­

sune the jury understands that they will be able to 

take the pictures to the jury room, but al~o i! any 

juror wants to see any picture at this time, I will 

be glad to make it available. 

Q. With respect to the 275 feet from the Airport Road to 

a point west of the Airport Road, to what point do I 

understand you neasured? 

A. To the point where I found the horse and debris in the 

highway to establish a point of impact. 

MR. KUYKENDALL: Excuse me a 

minute. Was that 275 feet west of the Airport Road 

or east of it? 

A. West, back towards town. 

Q. At what point in the Airport Road did you measure from? 

A. Fro~ the intersection. 

Q. From the west boundary or the center of the road? 

A. West; west boundary. 

Q. Were you able to deterr.iine if the horse had been carried 

( 13 ) 
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any distance by the car? 

A. I don't recall. I wouldn't think so. It wouldn't 

carry much distance. I really . wouldn't recall. 

Q. You had no affirmative way of establishing that? 

A. No, sir. 

Q. You really r.ieasured from where you found it to the ••• 

A. Where I found it on the road. 

Q. Did you talk to ~r. Page that evening? 

A. Yes, sir. 

Q. Would you state what he said as to how the accident 

occurred? 

A. 'I was traveling on Route 50 when l saw it.' I ques­

tioned him as to what ••• 'the horse just standing there. 

All I could see was its legs.' 

Q. With respect to tbe phr~se, 'just standin~ there,' 

to what did that refer? 

A. To the horse. 

Q. Did he tell you on that evening in wh~t lane the horse 

was standing when he saw it? 

A. I don't have it in his statement. 

Q. Do you recall him indicating that to you now? 

A. I believe he said it was standing in the center, to­

wards the center of the highway. 

( 14 ) 
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Q. I know it's not in the statement, wa~ anythin;; said 

about the direction in which the horse was facing to 

you? 

A. No, sir, I don't recall. 

~. Did you have occa~ion. Trooper Hutson, to look at any 

of the fencing on the adjacent prope_rtY. to the south? 

A. I checked the fence on the field that evenin~. I 

found no breaks in the fence. 

Q. Did you return to the fence in the daylight? 

A. The next morning. I had come back to work the next 

morni11g and I ••• 

Q. Was it daylight then? 

A. Yes, sir. 

Q. In the course of your two examinations, what part of 

the fence did You examine? 

A. The fence al on~ Airport Hoa.d and tile fence !acing 

Route 50. 

Q. Two sides? 

A. Two sides. 

Q. Could you tell me how high the fence was? 

A. Approximately waist. 

Q. Excuse me, your waist? 

A. My waist. 

( 15 ) 
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Q. Would you stand uo and say how tall you are. sir? 

A. Six foot one. 

Q. Your-waist ts approximately the middle of vour body? 

A. Yes, sir. 

Q. Did you have any conversation with any of the defendants 

as to whether it was, in fact ••• excuse me, I don't want 

to lead you. Did you have any conversations with any 

of the defendants in which the identity or ownership 

of the horse was discussed? 

A. In the course of the investigation that ni~ht, there was 

a real estate sign in the field. I contacted ••• 

Q. Trooper, I don't want to get an objection about third 

parties telling you things so just ••• as a result of 

your investigation, did you talk to the defendants and 

determine whose horse it was? 

A. I talked with Mr. Arnold the next day. I went to his 

house and asked him if he had livestock in the field 

ac_~oss ~_ram Perry Engineering. He stated he did. Tile 

horse was still in the raedian stric _because I couldn't 

find the owner that night~ He went down with me a.nu 

he identified the horse as being his cta.ughT-er' s horse. 

Q. Was there a discussion as to how the horse coulJ have _ 

gotten out? 

( 16 ) 
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A. To the best I can recall, he stated tha.t it was his 

daughter's horse and that she had been training hie. 

It was a jumper. In determinin;; there were no breaks 

in the fence that night and that day, I asked him 1! 

1t could have jumped the fence. 

Q. What did he say when you asked that question? 

A. He said she had trained him and it was possible. 

Q. · That 1 t was a j umner? 

A. That it was a jumper and she had been training him. 

MR. ~.!ONAHAN: Thank you- very 

much. I believe that's all I want to ask. 

MR. W~ST: Just a question or 

two, Of!icer, if I might. 

EXAMINATION 
BY !.rn. \'/EST: 

Q. You mentioned in response to Mr. Mona.ban's que.!:ition 

that the road was a irade straight. You're sayinb 

uphill? 

A. Yes, sir. 

Q. Isn't there a bend in the road? 

A. A ~light curve. 

Q. There's a slight curve? 

A. To the right. 

( 17 ) 

25 



Q. Isn't this curve sufficient that the lights on the 

vehicle coming up in the left lane, comin~ uphlll, 

would not shine on anything on the right side of the 

road on the pavement? 

A. Ye~, sir, possible. 

Q. It is uphill, as you indicated, as opposed to level? 

A. Yes, sir, it's uphill. 

Q. There is a bend to the right in this area? 

A. Slight, yes, sir. 

Q. The area where this is located has no overhead light;;;, 

does it? 

A. No, sir. 

Q. You oentioned Perry Engineering, I believe you said, 

might have a light or did have a li~ht. 

A. I know they have lighting, now. I don't recall bac.k 

then i! they did. 

Q. Perry Engineering sits 100 or 200 feet bac.k off from 

this intersection, doesn't it? 

A. Yes, sir. 

Q. It's also farther away from where the accident occurred 

than the intersection, also. In other words, it ' s in 

the far direction as opposed to the near direction of 

where the accident occurred? 
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A. Yes, sir. 

Q. Could you describe the color of the norse'? 

A. Black, dark brown or black. 

Q. Did the horse have any markings on it of any kind, ot 

any reflective device or anything of that nature? 

A. ~·Io, sir, not that I recall. 

Q. When you found it, it was in the highway, in the center 

of the highway? 

A. Ye:J, sir. 

Q. In the position shown in the photos? 

A. Yes, sir. 

Q. You found hair from the horse in the right front he!l.d­

light, did you not? 

A. Yes, sir. 

Q. Did you have occasion to o..sk Hr. Pa~e if he did any­

thing to avoid collision with the horse? 

A. I don't recall. 

Q. Specifically, did he tell you anything he did to avoid 

collision with the horse? Would you examine your notes, 

sir? 

A. Swerved to the left. 

Q. Did he also tell you he applied his brakes? 

A. Yes, sir, applied his brakes. 
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Q. So he. told you that he applied his brakes and swerved 

to the left? 

A. Yes, sir. 

Q. There are no lights on the right side of the road 

approaching it in the direction from whence Mr. Page 

was coming, are there? 

A. No, sir. 

Q. In other words, this was ~n open field, unlighted? 

A. Yes, sir. 

Q. On this particular day you did not go down t!le road 

and look up the road to determine, from eye level, how 

far ~r. Page could see, did you? 

A. No, sir. 

Q. In other words, you didn't go down and measure the 

height that you would be in his seat and look up and 

see what he could see? 

A. No, sir. 

Q. Did you find anything on the scene that conflicted 

with what Mr. Page told you? 

A. No, sir. 

Q. You did find debris on the scene in the left east­

bound lane, is that correct? 

A. It would be towards the center in the left. There 
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was debris on it. 

Q. It was spread over an area, would that be fair to ~ay? 

A. Yes, sir. 

Q. Did you find any other animals in that area? 

A. No, sir. 

Q. Did you ever have occasion to ~ake an investi~ation 

and find out from any other source whether this horse 

was moving or not? 

A. No, sir. 

Q. Did you ever learn from any other source how long that 

horse had been in the road? 

A. No, sir. 

Q. As I understand you told us, you don't lmow f rora your 

recollection or conversation with Mr. Page whether or 

not it was facing him on an angle or how? 

A. No, sir. 

Q. Was Mr. Page a bit upset at this time? 

A. Yes, sir. 

Q. Can you describe his condition? 

A. As far as the accident report, he bad no physical de­

fects. He had not been drinking. The rescue squad 

was on the scene with his wife. 

Q. Had they gotten there before you had? 
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A. Yes, sir. 

Q. To your knowledge, he hadn't received any injury? 

A. No, sir, she was the only one that received injury. 

MR. WEST: Excuse me just a 

second, Officer. 

Q. Where did you find the horse with reference to the 

debris? 

A. Laying across the center of the highway. 

Q. Specifically, the horse wasn't at the point where the 

debris was. The horse was farther down the road, was 

it not? 

A. The debris was all over the entire area with the horse 

there. 

Q. Did you find anything that indicated tnat the horse 

had hit the car and rolled over the top of it, and 

rolled backwards? 

A. Just from the points of impact of the car, the damage, 

the way it was sustained. It hit the front and then 

rolled back. 

Q. The primary impact was on the right front side of the 

car? 

A. Yes, sir. 

~R. WEST: I have no further 
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questions. Thank you, Officer. 

EXAlUNATION 
BY HR. KUYKENDALL, III: 

Q. Trooper ilutson, did you see anything in your investi-

gation which would indicate where the horse le!t the 

field? 

A. !io, sir. 

Q. Were there any imprints which would indicate that tho 

horse jumped the fence? Did you look !or any i.raprin ts 

around the fence? 

A. No, sir. 

till.. ~.1CNAHAN: I'm boinb to object 

to that tripurt-type question. I don't know which 

question is being answered. Whether he looked, whetter 

he didn't look, whether he observed something or didn't 

observe somethin~. There were three questions before 

an answer was permitted. 

MR. KUYKENDALL, III: I' 11 at;k 

the questions over again. 

Q. Did you look to see if ther~ were any imprints around 

the fence which would indicate that the horse j lll:lpe"ci·-·-· 

i:ne fence? 

A. !'lo, sir. 
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Q. You did not look in your investigation? 

A. No. 

Q. Trooper Hutson, do you recall discussing this case 

with me on March 11th of this year at the troopers' 

barracks? 

A. ~es, sir. 

Q. At that time you ~dvised me, I believe, that you tooK 

no notes a.bout your conversation with l.1r. Arnold. 

A. No, sir. 

Q. So you are not sure what statements Mr. Arnold made 

to you, is that correct? 

A. Not exactly, no, sir. It's the best that I could 

recall. 

Q. You don't recall if he made the statement to you that 

his daughter was training this colt t o be a jwnper? 

A. His statement was that his daughter had been training 

the horse. 

Q. But he didn't say that she had been trainin~ him to be 

a jumper? 

A. No, I asked hir.i a specific question, i! he could have 

jumped the fence. 

Q. He responded ••• 

A. It was possible, th~t he had been training ••• 
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Q. That was the extent of your con versa. ti on with ~.1r. 

Arnold? 

A. Yes. 

Ma. MONAHAN: Let him answer the 

ques't.ion. He was still talking. lle responded that 

it was possible that what? 

THE COURT: Raise the objection 

to the Court or let the witness finish hi~ answer. 

A. It was nossible that it could have 1wnoed. He didn't 

state that it did. It was possible. He was conccrne6 

about his daughter be_!-EJLUpset that day_. 

MP •• KUYKENDALL, III: That's a.11. 

REEXAMINATION 
BY ~.m. r.1QNAHAN: 

Q. Trooper, in response to a question of Mr. West, you 

stated there was nothing to conflict with what Mr. 

Page told you developed during your investigation. 

I think that's what you said. 

A. Yes, his statement ••• 

Q. May I ask you, sir, how would you ••• 

MH. KUYKEiiDALL: Let him finish 

the question. You objected, now I'm ••• 

THE COURT: All ri~ht, gentlemen, 
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you'll object to the Court and not between each 

other. 

MR. MONAHAN: Your Honor, I 

would point out that the Trooper has responded to the 

question. Anything more would be unresponsive. 

THE C"'OURT: Do you have anyt.Uin;; 

more to say to that question? 

A. In response to Mr. West's question, did I find anythin~ 

conflicting with his statement. His statement was 

that the horse was just standin~ there and ~11 I could 

see was bis legs. 

Q. You're referring, now, to your written notes? 

A. Right. 

Q. But Mr. West also asked you whether Mr. Page had a1Jplied 

his brakes. 

A. I have that in the notes. 

Q. May I ask you, sir, how do you characterize the portion 

o! the statement saying he had applied the brakes with 

the portion of your investigation which determined that 

there were no skid marks; how do you characterize that? 

,MR. WE~T: Excuse me, Your Honor, 

I object. I don't think it's proper for the police 

officer to characterize testimony. 
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I:.1H.. MOllAHAN: If it's possible 

to ask him is there anything conflicting, I can ask 

him whether those conflict, Your Honor. 

A. In the section of the ••• 

r.m. WEST: Excuse me, Your Honor, 

I request that the Court rule on it. I don't think 

it's appropriate for Mr. Monahan to request this wit­

ness to characterize it. 

TH£ COURT: Objection su~tained. 

M.d. MONAHAN: 11r. \'l'est opened 

the door, Your Honor, in that he asked him, did he 

!ind any conflict. That. certainly is a characteriza­

tion and I would now ask him whether those two facts 

are opposite to each other, that he applied the brakes 

but there are no GKid marks. 

THE COURT: I think you can a~k 

him whether he told him the two facts. 

MH.. .MONAHAN: In this instance, 

one fact conflicts with the investigation. 

THE COURT: All right, let the 

jury draw that conclusion, not the witness express 

his opinion as to whether ••• 

MR. MONAHAN: Ile ha::> a.lread y 
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expressed his opinion, Your !Ion or. I con test his 

opinion. 

TIIE COURT: But there was no ob-

jection to that question and the answer . 

~ft.. MONAHAN: I'r:i entitled to 

test his opinion. 

MR. WEST: Your Honor, I think 

this is proper argument for the jury at the end of 

the case and not now for the jury. 

THE COURT: Ask him the two 

!acts, and ask him 1! he said previously there was no 

conflict ••• I think you've already said that ••• and ask 

him if he wants to ch3.Ilge his vie~ on that. 

CO:ITL-WATION OF REEXAMINATION 
BY ~m. :JONAHAN: 

Q. I'll ask you first of all, did i.ir. Page say he applied 

the brakes? 

A. There's a section marked for the accident and it's as 

he applied his brakes. 

Q. Did you find any skid marks? 

A. No, sir. 

Q. Do you wish to change as to whether there was any con­

flict between your investigation and the statement? 
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A. It's possible to apply brakes with no skid marks. 

Q. What does that depend upon, then? 

A. How hard you hit your brakes. 

MR. MONAHAN: Thank you, sir. 

That's all I want to ask, Your Honor. 

REEXAMINATION 
BY l.1R. WEST: 

Q. Officer, it also depends on how long before tne i~pact 

the brakes are applied, doesn't it? 

A. Yes, sir. 

Q. Brakes can be applied and not leave skid marks? 

A. Yes, sir. 

Q. You made this examination at night? 

A. Yes, sir. 

Q. You did not know exactly where the brakes were applied, 

did you? 

A. No, sir. 

Q. In other words, you didn't go down the street with ~. 

Page and say, did you apply them here and he said, yes, 

and then you looked? 

A. No, sir. 

Q. There are skid marks in that area, are there not, from 

other vehicles? 
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A. Yes, sir, it's possible. 

questions. 

REEXAHUlATION 
3Y t.m. MON ARAN: 

Mrl. WEST: I have no further 

Q. Were there skid marks on the evening of your investi-

gation west of the point where you located the horse? 

A. I found no skid marks. 

Q. Mr. West has asked you whether you actually went 

With Mr. Page. How far west did you look for skid 

marks? 

A. I walked several hundred yards down the road. 

Q. Did you find any in that entire several hundred yards? 

A. No, sir. 

q. From the point of the horse ea~t, even, towards the 

Airport Road, did you find any skid marks? 

A. No, sir. 

REEXM.1INATION 
BY HR. WEST: 

Ml{. MONAHAN: That's all. 

Q. You didn't look east of the horse, did you? 

A. In that general area there's a ••• the whole scene, I 
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MR. ~iONAHA.N: Mr. Arnold, please. 

GILBERT R. ARNOLD, having been duly sworn by the Clerk of 
the Court, was examined and testified as follows: 

EXAMINATION 
BY HR. ~.IONA.HAN: 

Q. i'iould you tell the jury your nu.me, your address anu 

your age, sir? 

A. Gilbert R. Arnold, Haute 50, Winchc~ter, VirJinia, 

7 4 years old • 

Q. Wa~ I correct in referring to that as the Sulphur SprinJ 

Road? 

A. Sulphur Spring P.oad, yes, sir. 

Q. Mr. Arnold, how long have you lived at your present 

address, you personally? 

A. I ca~e from a career, retired in oy career and came 

home approximately four years ago, or five years ago. 

Q. Prior to that time what were you doing? 

A. I was with the Army Corps of Engineers. 

Q. Did you do engineer work or !arm work? I don't know 

what the Corps of Engineers does. 

A. I was a comptroller in civilian capacity, not in uni­

fort!l, does that help? 

Q. Is iT. comptroller? 

A. Yes, sir, a man that handles money. 
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Q. How long did you handle ~oney, sir, for the Corps of 

Engineers, or were you in the Corps of Engineerti? 

A. I was in the Corps o! Engineers working as a civilian. 

~y total time was approximately 12 years, out of that 

another 12 years. 

Q. Twenty-four in all? 

A. Yes, sir. 

Q. I believe you were born on a farm? 

A. Yes, sir. 

Q. How long did you continue to live on the farm, sir? 

A. Until I was 12. 

1. On that farn did you have anything other th~n work 

horses? 

A. No, sir. 

Q. You had two work horses? 

A. Two work horses. 

Q. After you were 12, did you live in the city or where 

did you live? 

A. In and out of the city. Back and forth on the farm. 

Q. For how many actual years after you were 12 did you 

live on a farm? 

A. I don't know how to answer that ques t ion. 

Q. It must be a bad question, I apologize. 
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Did you spend any extensive periods of time on 

the !arm after you were 12 until the time that you 

ret.ired from the Corps of Engineers? 

A. I lived on the farm with the exception of bad weather, 

in which I stayed in the city. Then when I joined tue 

army, then I to't.ally moved away_ from the farm. 

Q. At what ~ge did j6~ · joln the army? 

A. 1933. What age? 

Q. Yes, sir, can you do the rnath _for me or tell me bow 

o-l:d you were; about 19? 

A. Approximateiy. 

q. So you went in the service when you were about 19, and 

after that you didn't live on the farm until 1874 or 

'75? 

A. Yes. 

Q. When we say between the age of 12 and 10, you would 

live on the farm except in bad weather. Was that the 

same farm you had previously lived on? 

A. Yes, sir, Glenn Dale, Maryland. 

Q. Were the horses on that fa.rm work horses in that 

period of t irne·f 

A. Oh, yes. 

Q. Between 1933 and 1974, you acquired, however, your 
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property on Sulphur Spring Road? In other words, you 

acquirep it, bought it sometime earlier than your 

actual retirement'da.te, did you? 

A. Oh, yes. 

Q. When did you buy the place? 

A. I think 1 t was '62 ._· _ 

Q. Your wife and daughter lived there? 

A. The whole family lived there. 

Q. How much is that? 

A. My wife, three beautiful daughters and a son. 

Q. During that period of time ••• 

A. I was overseas. 

Q. What experience with horses did you bave between 1933 

and 1974, personallv? 
...... 

A. Other than ridiu6 them? 

Q. That's what I want to know. 

A. Just about riding, that's about all I would ••• 

Q. To what extent did you ••• was that your hobby? 

A. Whencv~r I could ride a horse I would ride one. 

Q. That was your hobby, your interest, an avocation 

with you? 

A. Yes, sir. 

Q. Were these army norses? 

( 35) 

42 



A. Ho, they were just bone johns you could _pick up 

around on the post. 

Q. Were they riding horses or work horses? 
; 

A. No, they were not draft horses, if that's the word. 

They were not draft horses. they were riding horses 

or pulling horses, harness horses~ something like th~t. 

Q. How often did you get to ride durini; that period of 

tine? 

A. Once or twice a man 1:h. I _'_.9___§ay. We we re very _ _busy. 

Did your riding experience include cross-counr.ry? 

A. Oh, no. 

Q. What would you do, ride a ring? 

A. Just. ride up one mountain, down the other. 

Q. You got outside the ring? You weren't just in a 

riding ring, you were out in the open country? 

A. Oh, yes, ride up and down the mountainside. 

Q. Did you do any jumping yourself? 

A. No. 

Q. Did this continue up until the time tnat you retired, 

that you would ride on occasion a couple times a 

month? 

A. I'd say the last several years that did not apply. 

Q. How many would that be, sir? 
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A. _Five or six. maybe. 

1. During the period from 'G2 on when you acquired tbe 

place on Sulphur Spring Road, how many acres did you 

own? 

A. Sixty-two, I beg your pardon, 43. 

Q. What was that in, what were you utilizing the land :for'? 

A. ~.1ostly pasture. 

Q. What were you pasturing? 

A. Cows and horses. 

Q. How many horses did you own during the period f ror:i 

1 G2 to 174? 

A. I owned one. 

Q. Were there other horses pastured on your place? 

A. Yes. sir. 

Q. ~ho did they belong to? 

A. 1.ry da.u.;hter. 

Q. How many addl tionu.l horses did she own? 

A. She owned a _pony, a brood ma.re, _and this little colt 

1:ha t g~illed. 

Q. Thu.t would only be in the last year or so before 19'14? 

A. Yes, sir. 

Q. Well, the colt wasn't alive in '74. I was asking you, 

and I maybe didn't nake myself clear, sir, I was trying 
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??? 

to determine during the period '63 to '74 when you 

were overseas and your wife and your three beautiful 

daughters and your son were living out at Sulphur Spring 

Road, what horses were on the place, if any? 

A. I beg your pardon, I answered you incorrectly. I 

just don't recall any at that ti~e. 

Q. So ba.:::;ical ly, 1 t; was after you · rt~turn~d from overseas 

that you started acquiring the horses? 

A. Yes, sir. 

Q. .1 believe you acquired a r.iale horse first, is that 

r .i . .z.h t? 

A. It was a colt, a we~ning, just in the ~recess of being 

weaned. 

Q. That grew up to be Wimpie? 

A. That's Wimpie, yes, sir. 

Q. Today, how old is Wimpie? 

A. Wimpie is six or seven, along in there. 

Q. Then after you had owned Wimpie for a time, wh~t, you 

acquired a pony next? 

A. I didn't acquire anything. 

Q • . X<JU' re right, I apologize. Your daughter next acquired 

a pony, ~~ ·- that right? 

A. She acquired a pony. 
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Q. What's the nar.te of t:11e pony? 

A. Smokie. 

Q. How old is Smokie? 

A. I couldn't tell you. 

1· Older or less older ••• 

A. I couldn't tell you that, sir. He's one of these 

Chincoteague ponies. You buy them down there and you 

don't get any history with then at all. 

Q. What year did you buy hifl, do you know, approximately? 

A. I didn't buy hirn. A neighbor bought him and we bought 

hin from the neighbor. 

Q. Do you know approximately what year the horse was 

first acquired, either by your neighbor or by your 

dau~hter? 

/ 

A. I3y my daughter, one of my beautiful daughters boug11 t 

the animal and gave it to Jenny as a present. 

Q. I asked you what ye~r. 

A. I'm trying to resolve that year. I'm afraid I can't 

recall what year that was. 

Q. Can you give me an approximation of when you Jot the 

second horse on the place, or rather in this case, 

when the pony came to the plu.ce making two ••• 

A. I'm afraid I can't answer that ~uestion, I don't 
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remember. 

Q. The next horse was a mare that wa~ added to your 

establishmen t"c' 

A• t-lo"t 1,0 my e-s"C"a"blishment. to Jenny's herd, yes, sir. 

q. It was added to your land, was it not? 

A. Oh, yes, sir. 

Q. Do you know what year that was? 

A. No, sir. 

Q. Was it prior to 1978? 

A. I couldn't tell you that, I don't remember. 

Q. Do you remember the accident? 

A. Yes, sir. 

Q. ~as it prior to the accident? 

A. Prior to the accident. 

Q. Do you know approximately how much before the accident 

you had acquired either the pony or the mare? 

A. I hope I'm answering you right. I acquired one animal 

and you keep telling me the other animals th~t I did 

not acquire. My daughter acquired them. What she 

did with them I don't know. 

Q. At wh~t point, can you tell me, in time prior ~o the 

accident did the two, the mare and the pony, or either 

of them, first come to stay on the place at Sulphur 
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Spring Road? 

A. That, sir~ I couldn't tell youo You'll have to ask 

her. I don't remember when it was. She pa.id !or 

them and I have no idea when that was. 

Q. Was the colt born already, the filly, the young one 

that got killed when you acquired the mar~? Excu~e 

me, not when you acquired it, when it was added to 

your land on Sulphur Spring 1-road? Do you recall? 

A. Where the colt was born, I don't remember where that 

colt was born, sir. 

Q. r:X> you recall whether it was born at the time that the 

mare was acquired by your daughter? 

A. I don't recall that. 

Q. When did you first start to have any t hing to do wi tn 

the man on Route 50? 

A. In 1975. 

~. How did that man come to vour attention? 

A. I saw some beautiful Timothy hay growing on the side 

ot the road. 

Q. What did you decide when you saw that beautiful 

Timothy hay? 

A. I got hungry and I wanted it, I needed it for my 

horses and cows, or horses at that time. 
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Q. Who did you approach about that? 

A. The owner. or I thought he was a real estate man. but 

he later turned out to be the owner of the pro~erty, 

Jim Hobbs from Berryville. 

Q. Did you approach him only about the era~ then on tne 

property, or did you approach him about the use of 

the land, in general? 

A. The crops and the use of the land. I'd say both. 

Q. You did not limit your approach to saying, I'd like 

to cut that Timothy bay and take it home? 

A. No, not limited to that. 

Q. ~bat did you asK hin? 

A. If I could kP.P.n his f ielcis clean so he could nave better 

sale for them. He said. absolutely. 

Q. You said, if I keep your fields clean so that you'll 

have a better sale for them, I'll do what, or can I 

do what? 

A. I'll keep them clean. 

Q. Did you ask him if you could maKe a crop? I know, 

only God can make a crop. Did you ask him whether 

you could grow and cut a crop? 

A. We didn't go through the _ functions, no, sir. I simply 

asked him if he wanted me to keep the fields clean so 
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that the buyers could see a clean field before they 

purchased the property. 

Q. Did you ask him at that time about runnin~ cattle or 

running horses? 

A. Not a thin6, no, sir. 

Q. What did he do? 

A. He said, by all means, go to it, or words to that 

effect. 

q. Did you reduce your understanding to a written lea~e 

at that time? 

A. At that time, it was all oral. 

Q. Did you, in fact, go to it on the basis of tbat oral 

agreement and did you, in fact, cut the Timothy hay 

that you'd seen? 

A. Yes, sir. 

Q. Did you cut any additional subsequent hay? 

A. I cut everything I could see standing , including 

!escue ••• do you want me to name them all? 

Q. No, sir, I just want to get my question straight, 

Which apparently is not clear to you, sir. I asswne 

that you cut everything you could on the first go 

around. 

A. Yes, sir. 
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Q. I'm asking you, were there subsequent occasions on 

which you cut? 

A• No, we had a. bad season that year. I only got one 

cutting off o! it that year. 

Q. How about the next year? 

A. One cutting, I think, the following year. 

Q. The following year had you put cattle on it? 

A. We nut cattle in there on two fields. 

Q. How many in all were there? 

A. Cattle? 

Q. Ho fields, I' o sorry. l!ow many fields were ttiere in 

all? 

A. You're talking about pastures? 

Q. You said you put the cattle on three fields. I want 

to know how many fields there were iu all? 

A. The front one and the back one, pastures, both fields. 

Q. Were there other fields, also? 

A. Yes, sir. 

Q. How many additional fields were there? 

A. There was a corn field and another big hay field 

which was not fenced at all. 

Q. Did you make bay on the hay field? 

A. Oh, yes. 
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~. The corn field you didn't. Was that yours? 

A. Yes, sir, 20 acres. I happen to remember that nur::iber. 

Q. So you made a corn crop, a hay crop and pastured on · 

two fields? 

A. No, I didn't. I planted the corn that c~~e up knee-

high and it died on the vine. It was a disaster, so 

we didn't even harvest it. 

Q. That was '70 what? 

A. '7G. 

Q. How nany cattle did you run in '76? 
/ 

A. It fluctuated. We were buyin~ and selling. 'rie'd buy 

calves all over the place, wherever we could find 

calves, hefers and cows, and bring them in. Then 

when the market went uµ, we'd take the fattest of the 

crowd and sell that to get more money to buy more cows. 

So it went up and down like that. I could say this, 

at any one time the maximum was approximately 200 head. 

Does that help? 

Q. Yes, sir. Did you run any cattle the preceding year 

which, I take it, was 1975, the firs t year that you had 

the land? 

A. We started putting cattle in, yes, sir. 

Q. How ~any of the fields did you put t he cattle in? 
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A. Only the two fenced fields. 

Q. How many years did you continue to have cattle on your 

place? 

A. About a year-and-a-half, I'd say, two years. 

Q. Then why did you move? 

A. No grass, no pasture, no water. 

Q. When was it that you moved the cattle off? 

A. I just couldn't tell you when they were moved, what 

month it was, or year. We moved them up to West Vir­

ginia where we found better water and better pasture. 

Q. You said you started to move them on in 1975? 

A. Yes, sir. 

Q. They were there approximately a year-and-a-half. 

A. Eighteen months, approximately. 

Q. So then it would have been, would it not, the winter 

of '76, '77 that you took them off? Doesn't that 

figure out approximately right? 

A. That's a pretty good estimate, I guess. 

Q. Did the fields sit empty of any livestock for a period 

of time? 

A. Yes, sir. 

Q. How long? 

A. Until winter of the next year, I'd say November. 
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Q. November of 1977? 

A. I would say '77, yes, sir. 

Q. At that time what did you put on the field in terms of 

livestock? 

A. :~othing. 

Q. In November of 1977, did you move any livestock on? 

Any livestock, I'm including not just cattle, I'~ 

talking about livestock? 

A. I didn't. 

Q. Where was Wimpie? 

A. Wimpie was over on Sulphur ~pring lioad. 

Q. When did Wimpie go over to the other field? 

A. I think Jenny took him over there ••• it was in cold 

we~ther because she had to take an axe and break the 

~ce. I'm aoin2 to sav aooroximatelv February. 

Q. Of 1978? 

A. Yes, sir. 

·~. Had she taken other horses over earlier than that? 

A. No. 

Q. So the first horses, ponies were moved on in February 

of '78, about that time? 

A. One horse, all the rest were ponies. 

Q. Wimpie was a horse? 
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A. He was the only one. 

Q. What was the mare? 

A. She was a pony, too. 

Q. Define pony tor me. 

A. Under 14 hands, sir. He's 15 hands. 

Q. The foal or the colt, the filly that was subsa~uently 

killed was moved over, also, about February of 1978? 

A. He wouldn't leave his mother. He was always under 

his mother. 

Q. So that was about 1978? 

A. Yes. 

q. Tha.t filly at that time, do you lmow how old it wa.'..j? 

A. I don't know. 

Q. Subsequent to the oral agreement o! 1975, did you 

enter into a written a~reement as to the lease of the 

property? 

A. Yes, sir. I came home a.nd ••• because I didn't want to 

get mixed up because he had all that stuff subdivided 

and he told me they were going to sell it. As th~ 

new buyers bought it I'd have to do business with 

them. 

Q. When did you enter into that written agreement? 

A. '75. 
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Q. How long a.fter the initial oral agreement? 

A. I couldn't say, I don ' t reoember. 

Q. Do you have that agreement with you, sir? Here it is. 

A. I believe ••• 

( \lHE Bl·:um ·1, t 1-1e document referred to was ma rked Plain tiff's 
,Exhibit #16 for identification. 

Q. I'll hand you what I'll refer to for idenr.ific~tion 

purposes as Plaintiff's Exhibit #16 and ask you if 

-tha:t' s "the agreemen"t. 

A. Yes, sir. 

Q. Do you recognize any of tne signatures? 

A. This is mine, this is Hobbs'. 

Q. Was the ~Iobbs signature signed in your presence? 

A. Oh, yes. 

Mrl. MONAHAN: I 'll offer thi::; 

as Plaintiff's Exhibit #16. 

Mrl. WEST: No objection. 

THE COURT: So a.dmitted. 

(WHER.SUPO!'l', the document marked Plaintiff's Exhibit #16 
for identification was received in evidence.) 

Q. The agreement, Plaintiff's Exhibit #16, purpor"ts to 

be made with Jim Hobbs, President, Spectrum Properties, 

sir? 
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A. At that time he was. 

Q. Did Mr. Hobbs or Spectrum Properties participate at 

all in your tarming operation? 

h. Not at all, sir. 

Q. They were strictly real e~tate people who own the 

land? 

A. That's right, sir. My job was to keep it clean, that's 

all. 

Q. Mr. Arnold, I would appreciate it if you would co~e 

to the blackboard and draw for the jury a picture of 

the farm. 
\ 

MH. KUYY..ENDALL; If you' re able 

to do it. That's up to you. I don't know whether he's 

an artist or not. 

A. I can do my best. 

Q. I! you draw the same picture you previously drew, Mr. 

Arnold, we won't have any problem. 

A. It sure won't be the scale on that. 

Q. Come on up. I don't expect you to put 97 acres on t~e 

blackboard. 

( \'IHEREUFON, the witness drew a diat;rs.m o! the farm.) 

Q. Sir, would you label where Route 50 is, please? 

A. (The witness compli~>d.) 
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Q. Would you label where tbe Airport H.oad is? 

A. (The witness complied.) 

Q. Would you identify with the initial G any ~ates which 

are on the property, sir? 

A. (The witness cOfl'lpl ied.) 

Q. You stated that there were four fields, two of which 

were pastures. Would you identify the pasture fields 

by the letter Pl and P2, please? 

A. (The witness complied.) 

Q. You stated tbat one field was used to make hay. Can 

you identify that as H, please? Was that field used 

exclusively for nay, or did you at times put livestock 

in there? 

A. ·we had cows in there. Both, we made ha.y and had cows 

in there. 

Q. i1ould you j us"t. point out and tell the jury where t nere 

was fencing on the exterior boundaries of the property? 

A. There was fencing here (indicating). 

Q. You're telling me then, there was fencing on each side 

of the property along the Airport Road, on the north 

side of 50 along Pl? 

A. I made an error. There is no fence here (ind1catin6.) 

Q. Along Pl, there is !encing there? 
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A. Yes, sir. 

MH. KUYKENDALL: Excuse me a 

minute, fencing at what part? I don't know where 

you're talking about. 

A. He said exterior. 

M.H.. MONAHAN: Yes, sir, I sai<.i 

exterior along 50 adjacent to Pl, pasture number one. 

Q. How about to the west of tne pond along pasture nunber 

one, is there fencing? 

A. Yes, sir. 

Q. \'/ould you want to mark that with the same x? 

A. (The witness cor.iplied.) 

Q. With respect to H, the ha.y field that you had marked 

with an H? 

A. Yes, sir. 

Q. What about the fencing along the western edge of that? 

A. Over here, no, sir. 

Q. What is along the western edge of H between the two 

gates that you have marked here and here (indicatinJ)? 

A. Access road. 

Q. Is there any fencing along the east or west side of 

that access road? 

A. The east is American wire fence. and this is barb~~ 
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wire fence. 

Q. So then, thero is fence along here? 

A. Yes. 

Q. Wbat is tile situation in this corner? 

A. The situation is t~o gates. 

Q. Is this ~ field? There see~s to be a uox, ~riere. 

What does that. box re.i:Jresent'? 

A. That's a box to Jet in1':o tile corner of tlie fi0ld you 

want to get into you. The box is ueveloµ~d so you 

can get gates in an o~en and close. 

Q. So it's a fenced box? 

A. Okay, fenced boA. 

Q. All right. Now referrin ;~ you to t.he 6a1':e ll.t the 

corner of the Airvort noad and .l:{oute 50, was tnat 

~ 1 osed at one time'( 

A. Yes. 

Q. How? 

~. A chain lock. 

Q. Chain and lock. Who had the key? 

A. I did. 

Q. .Anyone else in your farriily have the key? 

A. No. 

Q. Referring you to tho gate in the lane at: thi::3 _t.>oint, 

( 53) 

60 



that is a gate? 

A. Yes. 

Q. How is that fenced? 

A. Same way. 

Q. Is it chain and lock? 

A. I have a key to that, too. 

Q. A di ff ere n t key? 

A. Yes. 

~. Anyona else have the Key? 

A. No, sir. 

Q. Would you talk about the ~ates down in the ~re~ of the 

field, the A field and riasture number two. There are 

two gate!:> in tllis boxed araa....... Uow were thev fenced? 

A. This one here, about the same way, we had ~lock on 

this. But this was a full type of a chain on to_µ of 

a wire. wire fence. 

q. There's a hate in Pl. near the pond? 

A. Close to the barn. 

Q. That's fixed by wire in its own win6, is that what 

you said? 

A. ~:Co, I said you lock it with a. wire. You pull it 

shut and wire it until it hooks. 

Q. No lock, tt1ough? 
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A. ~Io. 

Q. No combination .Key? 

A. No. That's the access in and out of the wllole place. 

Q. Now, I want you to look at it carefully ••• marked 

actually five t;ates. Are there any otlicr gates 

that we neglected? 

A. It depends. 

:JH.. ;.1o :~AHAN: All rir;h t, sir' 

if you would resume your seat. 

Q. Mr. Arnold, when did you first learn thure had been 

an accident? 

A. My wife told me about it Sunday moru in~. 

Q. That would be April ~, 1978? 

A. Yes, sir. 

Q. The day followinJ tl1e night on which it occurred? 

A. Yes, sir. 

Q. You were then at your Sulphur S~rinbs horae? 

A. Yes, sir. 

Q. When you learned tr1a t there llru:i been an ace id en t, wtia. t, 

i! anything, did you do concerning the accident? 

A. I got my clothes on. I don't know llow, but the wife 

got me dressed, and we went over ther e. 

Q. When you went over, what time of day wa~ it? 

( 55) 

62 



A. It was in the morning, before lunch. 

Q. What was the weather at that time? 

A. Beautiful. 

Q. Was the filly still there? 

A. Still where? 

Q. At the scene. The horse that was hit, was it still 

at the scene? 

A. Yes, I think he was, yes sir, or she. 

Q. Do you know where you first saw her following that? 

A. Some kind-hearted soul had dragged her out of the 

road for me, and dragged her right up on the turn-a­

round. 

Q. It was in the median area? 

A. It was in the median area, except for its head. I 

think its head was over in the concrete turn. 

Q. About what time did you say? This was just before 

lunch is the only way you can fix the time? 

A. Nine-ish, ten o'clock in the morning. 

Q. At that time, sir, did you go and check the four gates> 

five gates? 

A. At that time, I waited for my daughter to come to drag 

the horse off the road, like the police told us to do. 

Q. Did she eventually come? 
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A. Oh, yes. 

Q. At that ti~e or on that oorning, did you check the 

gate? 

A. Oh, yes. 

Q. Did you check all the iates? 

A. Oh, you bet. 

Q. What ~as the condition of the ~ate at the corner of 

Airport l:oad and 50? 

A. In tact. 

Q. ~hat was the condi~ion so far a~ beinJ locked or 

unlocked? 

A. Locked. Just exactly th~t - locked. It alw~ys h~s 

been loclrnd. 

Q. \'las it id en ti cal to the way you had left it? 

A. Yes, sir. 

Q. Chained and locked in pl ace? 

A. Yes, sir. 

Q. Unbent? 

A. Yes, sir. 

Q. And wrapped as you had wrap,µed it? 

A. Yes. sir. 

Q. With respect to the gate here, wnich is halfway down 

your access lane between the hay field and this open 
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field ••• I'll refer to it as open because it uas no 

wire~ •• what was the condition of that gate? 

A. Same as the other, chained and locl~ed. Nobody ta.Cl-

pered with that, either. 

Q. Which is the condition you had left it in? 

A. Yes, sir. 

Q. Sar.:e wrap. wrapped in 1:he sar:te fashion thu. t you ha.d 

left it in? 

A. Yes, sir. 

Q. I believe there is also somethinJ al.lout a gate lea.ct-

ing into pasture number two with a chain and locK ;;;u.te? 

A. That was when we had stock in t!lere, ottierwi se it 

was open. 

Q. Did you look at it on that occasiou? 

A. I didn't go back there because we had nothin~ in there. 

Q. There was no access from Pl and H to P2 otlwr th~n 

through the ~ates. anythinR you had, not had anything 

in there? 

A. That's right. 

" "-(. All right. How about this gate over here to H? Did 

you examine that? 

A. It wa~n't necessary to examine that because that wasn't 

used either. 

( 5U) 

65 



Q. The horses had not been in either P2 or in this HB? 

A. Or any of the H's. The horses had only been in Pl. 

Q. Then I should of asked you about this gate right here, 

shouldn't I, sir? 

A. I don't know what you shouldn't ask me, sir. 

Q. I apologize. May I ask you about that gate? 

A. Please do. 

Q. Tell me what its condition was on the morning of April 

9, 1978? 

A. It was closed. 

Q. Did you examine it? 

A. Yes, sir. 

Q. It was closed? 

A. It was wired tight, like always. 

Q. Had you wired it previously? 

A. I had not. My daughter had. 

Q. So, all that you really know is that it was closed 

and wired tight? 

A. Yes, sir. 

Q. You don't know whether it was in the same condition 

that it had been on .the previous evening? 

A. Yes, sir. 

Q. When you last saw the horses, when was t hat , . prior to 
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the rnornin~ of April 9? 

A. That was the followinb night, up in the corner, e~t-

ing on a patch of clover up tilere. 

Q. You said the following? You meant the previous ni6ht? 

A. The previous ni~ht, I'm sorry. 

Q. About what time did you see them on the previoua even­

ing? 

A. Just before headlight time. It was daylight. 

Q. Do you know what that was? 

A. :-10, sir. 

Q. WhJ.t were you doing on trw farm just before ileu.dli;;ht 

tirJe? 

A. Grubbinb. 

Q. What field were you grubbing? 

A. In the back. The two edges that you see there 

(indicating). 

Q. Did you see the horses aa you were JrubGin~? 

A. No. 

Q. As you were leaving? 

A. As I was leaving. It was too far to see ther.1 f roo 

back there. 

Q. When you saw them, in what part of the field were you? 

A. May I get up? 
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Q. Yes, indeed. 

A. That patch of clover was up in this corner (indicating). 

Q. Do you want to make that CL? 

A. If ••• will we put that in there ••• ? 

r:.l • If it's ir:iportan t. 

A. Is it? 

Q. I don't know. I didn ' t a.sk the Y.Uestion, so I a!:>­

sumed you wouldn't mind. When you saw the horses 

in the area of T.he clover, what horses did you see? 

A. All of them. 

Q. Can you nane the ones that you saw? 

A. Wiopie, ~~okie, Abbie and her baby. 

~. Her baby is the filly with which we are concerned 

today? 

A. Yes, sir. 

Q. In what direction were you headed at that tine? 

A. I was ~aking a left-hand turn to coille home. 

q. Did you check the ;;a. tes before you c~ne home? 

A. No, sir. 

~ . When had you last checked the gate a t the ti~e? 

A. About nine. 

q. When had you la:.5t checked tne gate a t the corner o! 

Airport Road and Haute 50? That r:iorning , is tha t 
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your answer? 

A. No. 

Q. On that morning. did you check the gate at the barn 

which would be the one on the western edge of the 

;:iasture? 

A. I checked all ot the gates. It was ray habit to walK 

around the fence and Ja tes, every ~~ a. te • 

Q. On tha.1: day, did you do that? 

A. Yes. sir. 

('\ 
"'I.. !.1r. Arnold, how often did you get over to the barn 

on 50? 

A. How often? I was over there always. I !31Jen t More 

time there than I did at home. 

Q. 'Jould you mind telling me how of ten you ·~ot there, 

sir, in terr.1s of every da.y or every other day? 

A. Every dav. 

q. You were at the farm every day? 

A. (Witness res~ondin~ in the affirmative.) 

Q. Did you ever have any __ tr_ounle with oeoole tamper in;; 

with the fences or lock? 

A. ~To, sir. 

Q. Had you ever, crior to Aoril 8, 1078, ob~erved any 

indication that peoµle had gone on the property in 
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your absence? 

A. No, sir. 

Q. Had you ever ·had any difficulty with your nei\,;hbor s? 

A. No. sir. 

Q. Were you ever threa~ened in any fashion with ~eoµle 

going to take action _£!,g_a~~st your property? 

A. :10, sir. 

~. Did you ever hu.ve any sign or indication t11a. t ueoJle 

were going througn your yard to the horses, in your 

absenctj? 

A. No, sir. 

Q . So, to the best of your knowled(;e and belief, nobo<ly 

ever bothered those horses? 

A. That's right. 

Q. Nobody ever bothered your property? 

A. No, sir. It wasn't my property. 

Q. Well, that's a matter for the jury to decide. 

A. Oh, I see. 

Q. :~w, these leuses you are holding in your hand wnich 

is Plaintiff's Exhibit #16 was still in ef f ect a t 

the time of the accident of April 8, 1973 , was i t 

not? 

A. It was, sir. 
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Q. And that was made out to you? You are tbe lessee 

under that lease, are you not? 

A. Well, it's the final agreement, he and I both signed 

it. 

Q. And, in turn, your daughter put th<; horses on the 

property ~1th your agreeoent? 

A • .1-Ul tilc:l.t's true, sir. 

Q. Were the fences that were on the pro~erty ~t the 

tir:ie of the incident of April 8, 1978, the su.ne 

fences that were on the p~operty when you took it 

ovAr. sir? 

A. Yes, sir. 

Q. Had you altered them in any way? 

A. No. sir. 

~. That's true for the entirety of the lease, that you 

had not altered them during the enT.irety of the lease 

period'? 

A. What lease? 

q. The one in your hand. 

A. I didn't kn0w this was the lease. Excu~e ~e, this is 

a foreign agreement to me. If it's a lease ••• 

Q. Is 1 t true, sir, that durin;; ti1e en tire ueriod, 

from the time that you executed Plaintiff's Exhibit 
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#lC to the date of the accideut of April 8, 1973, tnat 

you didn't alter the fences? 

A. I did not alter the fences. It was a brand new fence. 

O· The answer was you didn't alter them? 

A. I did not. 

~Ht. '..!ONAi!.AN: Your Honor, tha. t' s 

all the questions we have at ~his time. 

MR. WE~T: I have no questions, 

Your Honor. 

C:X1UiI NAT IO~~ 
BY :.m. KUYi(E~lDALL: 

~. ~r. Arnold, have you, since the date of that accident, 

measured the hei~ht of the feuces? 

A. Yes, sir. 

MR. ~.iONAHAN: Your Honor, I'm 

goinb to object to testimony of this fashion unless :.1r. 

Kuykendall wishes to make hin bis own witnes~ for tbis 

purpose. 

MH.. KUYKENDALL: I'm willing to 

do that. 

JUDGE WOLTZ: Al 1 right. 

MR. ~.!ONAHA.N: I just don't 

want to be bound. 
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!.iH. KUYKENDALL: I'm gains to ob­

ject to that, because I don't think I have to be, 

and he asKed hio about the fences, and I h1ve the 

right to ask h.L-;i about the hei~ht. 

:m. MOilAliA.N: Your Houor, I 

strictly have avoided any description• 

THE COUHT: Objection over-

ruled. 

im. KUYKENDALL: Excuse me, ~ir, 

I didn't hear that. 

TH.I:: COUitT: Objection over-

ruled. 

MH. MONAHA~1: .Note r.iy excep­

tion on that, Your Honor. 

Q. All right. look here, Mr. Arnold. What kind of a 

fence was it that enclosed Pl, on the l~oute 50 s1ae·( 

A. American wire on the bottom and barbed wire on tile 

i:op. 

Q. You Measured that. thing? 

A. Yes, sir. 

Q. What was the height of it froo the ground? 

A. The A~erican wire was 48 inches, 3 inches up above 

that was one strand oi barbed wire. \~e lw.d a. 
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totu.l of 50 inches fror.i the ri;round. 

Q. Did you aeasure the fence on the western side? 

-A. Yes, sir. 

Q. What kind of fence was that? 

A. ~3a.ne fence all the way a.round, sir. 

Q. was 't11ere board rencing·i' 

A. I beg your pardon? This was the wire fence up at 

r.he barn. All the rest of it is Americu.n wire, ju:st 

like this (indicating). 

q. How high are 'the fences all the way around? 

A. Sa.me as the front; 5G inches total from the ground. 

Q. How about tile wire on 'toy? 

:.11{. ~O~~AliAN: L:xcu~e me, Your 

!fonor, 56 includes the barbed wire. 

Q. Tell tnem bow high the American wire fence wa~ and 

how hibh was the barbed wire, a total of what? 

iJtl. i.10i4AHA~~: He hus responded 

to that question. 

A. 5G inches. 

Q. That was the height of the fence enclosin~ that area? 

A. Yes, sir. 

Q. What kind of a ~ate was there that the uoint detii~nated 

here has from the western end, next to the box? 
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A. A good gate, sir. 

Q. How high was that 3ate? 

A. Up to. o~obably was u_µ to my shoulders. 

Q. How tall are you, do you know? 

fl.. llo, sir. 

Q. Could you estimate that hei~ht? 

A. I'd say 48, 40 inches. 

Q. HOW' about the gate u;; here on the eastern end of Pl? 

-A. That was a steel gate, and that ls 4~ incu~~. I 

know that because that's stock heignt, 48 inches. 

Q. 1 believe there was a barn. Where was the barn hook 

;;a tc? 

A. This is the barn (indicating). 

·~· The fences adjoin that barn? 

A. Yes, sir. 

~.IH.. KUYh'E ND ALL: Tlla t' s all. 

THE COURT: Do you have any 

questions? 

~~. WE~T: Zxcuse ~e, nay I 

ask one question? I'll be as brief as possible. 

EXAMINATION 
BY t.m. W.C:.3T 

Q. Can you tell ~e how far this fence runs along the 
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side of the rou.d here? Whu.t is the distance from 

here to here? 

A. I did not rneasure it, sir. I'm goinz to say 15 acrps, 

if that will help you. 

Q. But, you don't know what the dist.ance 1'=> here? 

A. I didn't measure it. 

~H. WEUT: Thank you, sir. 

THE CX>URT: Any further 4ues-

tions? That's all. 

( WHEH.SUPOr-1, the witness was excused.) 

aor.mriT G. KE:TOALL, having been duly sworn by the ClerK 
of the Court, wn~ exaQincd and testified as follows: 

EXAMINATION 
BY ~m • .JO·"'AllAN: 

Q. Would you please state for th\3 record your na.;te 

and your place of residence? 

A. My name is Robert Kendall, and I 11 ve a. t 332 Ridge 

Avenue, Winchester, Virziuia. 

Q. What is your profession, Doctor? 

A. I am a doctor, a neurosurgeon. 

Q. Where do you practice, Doctor? 

A. In this city, Winchester. 

Q. May I ask you, sir, to define the area of specialty 

identified as neurosurgery? 
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MR. MONAHAN: I would ask that we, 

perhaps, recess at tbis time, Your Honor. 

THE COUR'r: All righ 't. i.1embers of 

the jury, we will recess, it seems to be a convenient 

tine to do so, for lunch, and we will recess for 

approxir.10. tely an hour. And I' 11 ask if you' 11 be 

back at quarter of 'two, and remember the instructions 

concerning any discussion on the case. We will now 

recess and resume at 1:45. 

CilHEREUPJN, a brief recess was taken.) 

JENNIFCK ArlNOLD HACEY, having been duly sworn by the Clerk 
of the Court, was examined and testified ~s follows: 

EXAHII~ATION 
BY MR. :·JONAHAN: 

Q. Would you please state your name and where you pres~ntly 

live, for the jury? 

A. !11y nar:ie is Jennifer Arnold H.acey, and I live in Fisher's 

Hill. 

q. You a.re no·N married to whom'? 

A. Lloyd Racey. 

Q. In April of 1978, were you married? 

A. No, sir. I was not. 

Q. Where were you living then? 

A. I was living, basically, in two places. I was maintain-
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in~ an apartment in ~trasburg, but my ~ailing address 

and everything was still at home with my parents. 

Q. Were you working or at school? 

A. I was working. 

Q. When had you set up the apartment in ~trasburg? 

A. It was about February of that year. 

Q. You, I believe. owned the filly involved in the accid~nt 

of April 8, 1978? 

A. I did. 

:~. When had you pastured her first over on Route 50? 

A. Prior to that particular accident. 

Q. When did you first put her over there? 

A. Well, I move them back and forth from r:iy father's farm 

to this .i.)astu.re so thev could have 6ras$ to eat, ·· ;;oo<.l 

food. And I believe I had had ther:J there during the sum­

mer of 1077, and theQ _i mov~d them home to my father's 

farm so they could eat, auJ then moved them back a6ain. 

Q. ~hen did you move them bac~ again? . 

A. To the best of my recollectiqn, it was ubout Novenber 

Of 1977. 

Q. They spent, basically, the winter and up until April on 

50? 

.~. Yes, sir. 
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Q. How long have you been in tere:.ned in horses? 

A. .Ul my li!e. 

Q. By all your life, you started at what age? 

A. I'd say five or six, froc the time I could understand 

what a horse was. 

Q. Did you have horses at that age? 

A. No, sir. 

Q. When did you start riding horses? 

A. ~hen I was about fifteen. 

Q. When did yo·u first own your own horse? 

A. There was a pony given to me for ny sixteenth birthday. 

Q. T~ get oriented, how old were you in April of 1078? 

A. Twenty. 

Q. Nhen you say you were interested in hor::>es from five T.o 
' 

fifteen, what form did that interest take? 

A. Basically, I'd like to watch westerns. I'd read .::wy 

kind o! horse books I could get my bands on, read horse 

magazines, things like that. 

Q. You were not then on a farm, I believe? 

A. Yes, sir. I was living on r:iy father's property. 

Q. When you were five, he didn't own that property, did he? 

A. We moved there when I was four. 

Q. Did you have horses on the place before you were !if-
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teen? 

A. Occasionally, briefly. Like for short amounts of time. 

Q. Those were the other people's horses, then? 

A. Yes. 

Q. I suppose the other people were charged with the respon­

sibility for the horses, then, not yourself? 

A. Yes, sir. 

Q. Did you, in fact, care for, feed and water the horses 

earlier? 

A. No , sir, not those. 

Q. When you acquired the first .•• would you say horse or 

pony? 

A. He was a pony. 

Q. How do you define pony? 

A. Well, technically, a pony is anything below fourteen-

one hands. It's a term in height. 

Q. Fourteen hands one inch, is that what you are saying? 

A. Yes. 

Q. What is a hand? 

A. Four inches. A measurement of four inches . I bel i eve 

that would be fifty-five inches. 

Q. Anything under fifty-five inches would be a pony? 

A. Yes. 
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Q. The first ~orse that you took care of? 

A. Totally, would have been my pony. 

Q. Where did you acquire that? 

A. My sister bought him as a birthday ;;ift for rne. 

Q. Was he full-grown ~hen you i;Ot him? 

A. Yes, sir. 

Q. Where did you keep hin? 

A. At my father's farm. 

Q. On Sulphur 3pring Road? 

A. Yes. 

Q. Did your father have any ponies or horses at that time? 

A. Not at that moment, no. 

Q. \'/hen was the next acq uisi ti on of a horse bou;;n t by your 

father himself? 

A. My father bought ~ the horse, Wimple, the followin~ Janu-

arY~ which would have been 1971. 

Q. Did you keep it on the sa.me Gulphur ~pring fa.rm? 

A. Yes, sir. 

Q. Then there cane a time when you got a r.iare? 

A. Yes. sir. 

Q. When was that? 

A. 1970. August of 1976. 

Q. WD..s that a horse or a. pony? 
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A. She's a pony. 

Q. How tall is she? 

A. Fourteen hands, which would be fifty-four inches. 

Q. She was one inch short of being a horse? 

A. Yes. 

Q. Was she full-grown when you acquired her? 

A. Yes, sir. 

Q. How tall wn.s \1/impie, by the way? 

A. He's fifteen hands. 

Q. That would rnake hirn three inches taller than a pony? 

A. Yes, sir. 

Q. ·,vhen you acquired tl1e :nare, was she in foal or had the 

the filly already been born? 

A. She had had the filly. 

Q. How old wa.s the filly when you acquired the mare? 

A. Well, I can only go by what the owner of the filly said 

at the time, so I as~urne about .five months to six months 

of age. 

Q. In April of 1978, how old was the f111Y? 

A. She would of been just ~bout two years old. 

~. tter oirtnday was just about that ti~e? 

A. Yes, sir. 

Q. It's been said t.ha t she was not weaned at the time? 

( 33 ) 

82 



A. No, sir. she wasn't. She was not wo_aned • 
.. .. 

Q. She was beyond_ the age of bein.r_ w.ea.ned, wasn't !::ihe? 

A. Yes, sir. 

Q. Actually, the only reason that you say she wasn't weaned 

because you didn't have a seµara te field to cut lier out 

in? 

A. Yes, sir. 

Q. When, nomally, would you have weaned her, do you kllow? 

A. Probably about a year of age. 

Q. Had the mare pret~y much dried uv? 

A. I don't lmow. The filly still nursed off her, so sno 

May have been getting somethin~. The mare would stand 

and allow the filly to nurse. 

Q. She didn't look as heavy as she had previously, did she? 

A. No, sir. 

Q. You said the filly weu t over in :~ove1:i.ber. Did all the 

horses go over in Nover.iber? 

A. Yes, sir. 

Q. During the wiuter_ di~ YO~ supplement their diet? 

n• ·-yes, sir, I did. 

Q • . How 9id you do that? 

A. il' ith hay thu.t __ mY father cut and with horse feeq grain. 

Q. Were you continuing to do that into April? 
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A. Yes, sir. 

·~· Had you dinini:.;hcd the ration? 

A. No, sir. · 

Q. Had you increased it? 

A. No, sir. 

Q. ~'/hat horse or horses among the four had you trained? 

A. I had trained, personally, the pony, Smokie, anJ my 

father's horse, Wirnpie. 

·~· The mare was previously trained? 

A. Ye!::>, sir. 

Q. What training ~id you give the horse , Winpie? 

A. Obedience training, I guess you would call it. I taubht 

him to stand quietly while he was be i ng handled; differ­

ent things o! riding, like how to turn. 

Q. Was he a saddle horse? 

A. Yes, cir. 

Q. Who rode him? 

A. I did. 

~. Anyone else? 

A. .N'o. 

Q. How about your dad, after he came home? 

A. He did occasionally. 

Q. So, basically, you principally and your f ather occasion-
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ally? 

A. Yes, sir. 

Q. And, you did also train the pony, Smokie? 

A. Yes, sir. 

Q. 'i/as that a saddle pony? 

A. Yes, sir. 

Q. Who rode 1 t? 

A. I did. 

Q. How long did it take you to train tlle horse, or was it 

still in training? 

A. Well, they're almost always in training as far as keep­

ing their oinds from forgettin3. I'd say about a ye~r. 

Q. You started about a year before on this initial train­

ing of the horse, Wimpie? 

A. A year before what? It takes about a year to train a 

horse. 

Q. You cor.ipleted the initial phase ot training in a period 

ot about a year and then kept his mind on his business 

after that? 

A. Yes, sir. 

Q. What year did you train the horse? 

A. I started in 1975, I believe. 

Q. So that would have been '75, '76 you'd been giving hie 
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an intensive course? 

A. Yes, sir. 

Q. And the pony, what year did you give the pony 1 ts in ten­

sive course·t 

A.--- I started trn.1nin6 __ _llir:i iJLJ.B73. 

~ . You trained hi~ first? 

A. Yes, sir. 

Q. You had been train in f! the f illv a.bou t hQ_w long? 

A. She really hadn't been into a sched ule yet. It was 

--w1nT.ertiDe, and I don't usually handle them that often 

in t he w1ni:er. 

Q. To what extent were you training her, then? 

A. I don't know. Singled oti_t, I r.1igh t spend about, spenll 

some time with her. a couole of hours. liKe _pnce a wee&. 

Q. Did you sort of have h~r on a lead line or what ••• ? 

A. Strictly a ha.l ter !lnd ~ lead line. 

Q. You were just . teaching her to follow the leader? 

A. Yes, sir. 

Q. How long had you been doini; that, not in term~ of how 

r.:iany hours a week, but over what period of month o? 

A. I'd say about three or four months. 

Q. How tall was the filly at the ti~e of this accident? 

A. She would have been about thirteen hands. 
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Q • . Thirteen hands, even? 

A. Yes• 

Q. I believe you have some photographs of her, a photograph 

of her? 

A. Yes, sir. 

(WHEnEUroN, the photograph referred to wa.s mar.Ked Plain­
tiff's :xhibit #17 for identification.) 

Q. I'll show you what I refer to then as Exhibit #17 for 

the plaintiff and ask you if you'd identify both horses 

in the picture. 

A. Yes, this is the filly and her mother. 

Q. Which was which? 

A. The filly is in the foreground ~nd the mother is behind 

her. 

Q. The filly is brown? 

A. Yes, sir. 

Q. Ca.n you tell ~e when that photo was taken? 

A. To the best of my knowledge, it's about a year before 

her death. 

Q. In the spring of '77? 

A. Yes. 

MH. l\i0llAHA1i: May I of fer that 

as Exhibit #17, Your Honor? 
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THE COURT: No objection. 

MR. KUYKENDALL: I have no objec-

tion. 

(WHEREUPON, the photograph marked Plaintiff's Exhibit #17 
was received in evidence.) 

Q. Did the filly have any distinctive markings, Mrs. Racey? 

A. She had a white sock on her right rear leg and a small 

star and a snick, white markings on the face. 

Q. Was there any differentiation between the color of her 

tail and mane and the brown of her body? 

A. Yes, sir. They were both black. The mane and tail were 

black and her body was reddish-brown. 

Q. Can you tell me, from your experience, whether the filly 

had stopped growing at the time of her death? 

A. To the best of my knowledge, she had. 

Q. She was at least full height? 

A. Yes, sir. 

Q. Do you know how much, it's got to be an approximation~ 

but how much, before the accident, she had achieved 

f ul 1 height? 

A. It wouldn't of been long, I wouldn't think. 

Q. By that, what do you mean, that winter? 

A. Yes. 
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Q. How did t.tie horses come tl1rou6h the winter of '77 and 

'787 

A. Very well_. 

·~. They were in ~ood condi"tion. good .shape? 

A. Oh. yes 1 yes, sir. 

Q . As I understand it 1 ttle filly .;ot a~"tually double ra­

tions of the sort a You put out feed and she was a TSO 

on mill<? 

A. Yes, sir. 

Q. She was eating the feed? 

A. Yes 1 sir. 

~. So 1 she was never 11ungry? 

A. Not to mv Knowledge. 

Q. When did yqµ last see her? I'm talking about before her 

death ••• 

A. It would have been tho ~ay of the accident. 

Q. At _wha:t __ t~oc of _t.iay did you la.st see her u.live? 

A. Just righ-t -before cta!:_k~ _ 

Q. That's just before dark on April 8, 1878? 

A. Yes, sir. 

Q. Did the sun set? 

A. Yes. sir. 

Q. Where t.iid you see her at that time? 
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A. Well, my last sight of her was uu in the field, but my 

purpose for seeing her in the first place was _I was feed­

in¢ all o! the horses. 

Q. When you say u~ in the field, referrin~ you to the dia­

gram that your father put on the board, can you tell us 

Which field you are referrin~ to by the identifications 

of Pl, HH and P~? 

A. It would have been in Pl. iUgh"t about the center of 

where the Pl is would have been the approximate area. 

Q. Where were you -at tne time? Were you in the field? 

A. No sir. I was just outside o! iT.. 

Q. Do you recall a ~arn near a pond'? 

A. Yes, sir. 

Q. Where were you in relation to that? 

A. I was on the west side of the barn. 

Q. Down in the lane? 

A. Yes. 

Q. And you looked around this side of the uarn? 

A. Well, not around it, but I ·~m.s to the side of the barn. 

~. At the time that you saw the filly, where were the other 

horses, 1! you know? 

A. One of them was in the barnyard, stil l p i cking up little 

scraps and everything. He al ways stayed behind, and the 
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other three of them were up on the hill with the filly. 

The other two of them were with - the filly. 

Q. Do I understand, then, that you had completed feed.in.;, 

and they had - ~one up on_!:9~ hil 1? 

A. Yes, sir. 

Q. Did you have occasion to go into -Che field at all, ~rour-

self? 

A. Only during feeding. 

Q. Which gate did you go through? 

A. It_ would have been the <ill te ri::?:h t beside the barn. 

Q. How was that fixed when You went up to it? 

A. It had a J,>iece of heavy wire around it, - twisteJ shut. 

Q. You had left the field, after feed inc;, when you l:ist saw 

the filly? 

A. Yes, sir. 

Q. Had you closed that gate? 

A. Yes, sir. 

Q. In what fashion did you do th~t? 

A. I wired it the sarne way it had b~eo closed before. I 

wrapped the wire around the post and wired it shut. 

Q. How did you travel that day, what r:iode of travel? 

A. I had a pickup truck. 

Q. Where did you park it? 
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A. Right on the outside of that gate. 

Q. In the lane? 

A. In the lane, yes. 

Q. Was anyone with you at the time? 

A. No, sir. 

Q. And you returned to where? 

A. I went to my home. 

Q. In Strasburg? 

A. My father's home. 

Q. Sulphur ~})ring Rol:l.d? 

A. Yes. 

!~. When you 1 ef t the .H.ou te 50 i :ir!:l, did you know whetuer 

that was before or after your father was there? 

A. I don't really ~mow, sir. 

Q. Had you seen him at tile farm that day? 

A. No, sir. 

Q. Then, what was the next thing you knew? 

A. It would have been Sunday morning, about ten o'clock in 

the norning. I received a phone cal l down at my apart­

ment in ~trasburg. I had gone home t hat evening, and 

they said that ••• 

Q. Said there had been an accident? 

A. Yes. 
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Q. Did you go to the scene, then? 

A. Yes, sir. 

Q. What time did you get there? 

A. About eleven o'clock. 

~· wnen you got there, who was present? 

A. 1.ty fiance, now husband, had followed me up in his c:.i.r. 

Q. Anyone else present then? 

A. No, sir. 

Q. Where did you stop on initially arrivin~? 

A. I believe I stopped inside the oedian. 

Q. Out nt 50? 

A. Yes. 

Q. What did you observe at that time? 

A. Well, I saw the !illy in the grass. 

Q. In the median? 

A. Lying in the nedian, yes. 

Q. Did you, then, go on the farm property? 

A. Yes, sir. 

Q. What did you do at that ti~e? 

A. I went down around to look at ttie ~ate near t11e barn• 

Q. Di~ you look it any other gates? 

A. No, sir. 

Q. Did you know your f~ther had been on the property that 
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day? 

A. No, sir. 

Q. Did you know he had been on the ni~ht before? Oid he 

tell you when you all saw each other at ~ulphur ~pring 

Road? 

A. I don't recall if we discussed that then. 

Q. So ._ you went to the ~ate by the barn and exainined it? 

A. Yes, sirG 

Q. Did you ex a.mine any other gates? 
I 

A. No, s1r. 

Q. Were you concerned that any of tne other .;a. te~ r.libh t be 

open? 

A. Well, the only other gate that might have been ouen 

would have been the one on the Airnort Eoa.d ::;ide. and 

r dld~'t even consider it because it haJ been chained 

shut with a lock. 

Q. You went and examined the one down by th0 barn because 

that's the one you had used? 

A. Well, not because of that, but bec~use if there was dny 

way of gaining access. aside froo cuttin~ the fence down 

or something, that woµld be the way. 

q. What did you find? 

A. The gate was conpletely closed and wi r ed shut. 
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Q. Did you look at it in comparison to the way it was that 

you left it the night before? 

A. To the best of my recollection, yes. 

Q. How did it compare? 

A. As far as I remember, it was the same way I had left it. 

Q. Have you ever been aware of any persons coming on the 

farm to ride the horses? 

A. No, sir. 

Q. Are you aware of anybody walking across the fields? 

A. No, sir, I'm not. 

Q. Have the gates ever been tampered with, to your knowl­

edge? 

A. No, sir. 

Q. Did anybody ever express any animosity to you or your 

parents, that you know of? 

A. No, sir. 

Q. Did you walk the fence line? 

A. On a semi-regular basis, yes. 

Q. Did you walk it the day following the accident? 

A. No, sir. 

Q. Other than to examine the gate to see if it was closed 1 

did you make any investigation on your own to determine 

how the horse might have gotten out? 
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A. No, sir. 

Your Honor. 

EXAMINATION BY 
MB.. KUY.KENDALL: 

MH.. !.10NAHAN : Your Wi tneas. 

MR. WEST : I have no questions, 

Q. \Iha t breed of horse was the moth_er of this filly? 

A. She was. I bought her to be a grade Arabian• 

Q • What breed of horse was iticipie 1 the · f 8..t11e r? 

A. He was a quarter horse. 
·-

Q. Had Wimpie been c·ast.ra ted or al tcrcd before Apri l 3th I 

1978? 

A. Yes, sir. 

Q. flow long before, approxir.iately? 

A. It was in 1976, two years. 

Q. He was a geldinG at the time of this acc i dent, is that 

right? 

A. Yes, sir. 

Q. lbw high were the fences that enclosed the pasture that 

these horses were in • •• 

MR. MONAHAN: Your f~nor, I 'll 

object to this. It x:ia.Kes her his own witness• 

:.m. KUYKENDALL: I think I have 
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the right to cross-examine on the condition I asked her 

whether or not she had .checked to see whether there was 

any way the horse could have gotten out. 

THE COURT: Objection overruled. 

MR. MONAHAN: Note my exception, 

Your Honor. 

THE COURT: Exception noted. 

Q. Can you state how high the fences were in relation to 

you when you stood up? 

A. It would be shoulder height on me. 

Q. All the fences in that field where the horses were? 

A. Yes, sir. 

Q. Was that the condition of the height of the fences on 

April 8, 1978? 

A. Yes, sir. 

Q. Did they have anything on top, any kind wire on top of 

the fences? 

A. Yes, sir, they have barbed wire. I was including that 

height when I indicated my shoulder. 

Q. Had you ever had any trouble with the horses getting out 

of that field prior to April 8, 1978? 

A. No, sir. 

Q. Describe the disposition of the mother of this filly> 
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tbis mare. 

A. She was -very quiet and gentle. 

Q. Descri..)e the disposition and --the nature o! the filly. 

A. About the -same. she 1 ust liked be in~ loved and .:letted. 

That was all I could do with her at that point. 

Q. State the relationship, other tban mother and filly of 

those two, bow they got along and whether they stayed 

togethero 

A. Yes, they did. They didn't like to be separated. I 

never saw either one of them very far apart. They were 

always within sight of each other and, basically, if 

one was in one end of the field, you knew the other one 

would be near. 

Q. What kind of a horse was the father of this filly? 

A. Quarter horse. 

Q. Was he in the field with these other horses? 

A. Yes, sir. 

Q. - ~hat was bis characteristics and his behavior? 

A. Very, very quiet and gentle. 

Q. Still about the pony, tbat was a Chincoteague pony? 

A. Yes, sir. 

Q. Tell about its nature and its cba.racteristics. 

A. Well, I've always considered him quiet. I've let 
·-- ··- - .. 

,,- -
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children ride him occasionally, wben I was out ridio3 

him. 

Q. Did you ever ride a horse around tbat field, Pl, that's 

shown on that diagram? 

A. Yes, sir. 

Q. Which was that, the mare? 

A. It was usually the horse, tbe gelding. 

Q. When you rode around, did you have occasion to look at 

those fences that enclose that field? 

A. Yes, sir. That would have been my purpose. 

Q. How long before April 8th, 1978, was it that you rode 

around and looked at the fences that enclose tbat field? 

A. It wo~ld have been that week. About a week prior ~o the 

accident. 

Q. State what you found with respect to the condition 
--

of the fences that enclose that field where tbe 

horses were. 

A. Wbat was the condition? 

Q. Yes. 

A. Perfect. 

Q. Did you !ind any fence that bad been danaged or in dis-

repair? 

A. Ho, sir. 
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Q. When you went there on the evening o! April 7th, or Btn, 

rather, to feed the horses, what time did you get there, 

approximately? 

A. It would have been about 5, 5:30. 

Q. Was the feed already there or did you take it there? 

A. No, sir. I brought it. 

Q. After you !ed, did you stay while the horses ate? 

A. Yes, sir. 

Q. What gate did you go tbrou~h? 

A. The wooden gate near the barn. 

Q. Is that the one on the waystand? 

A. Yes, sir. 

Q. Then, after the horses had eaten, what did they do? 

A. They filtered back up into the field. They just 

wandered up in there. 

Q. Is there any good grazing up tbere on top of that bill? 

A. Yes, sir. 

Q. What was it? 

A. Well, where my father bas indicated, there was a. large 

bed o! clover. It was just lush grass to me. 

Q. I believe you said that Wimpie, the gelding, had sort of 

hung back a little when the others went up on the hill. 

A. Yes, sir. 
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Q. Am I correct that the last time you saw Wimpie and tbe 

other horses was after you bad gone out of tbe field? 

A. Yes, sir. 

Q. What did vou do when YQ_U went __ _ out o! the field? Did you 

close tbe gate? 

A. Yes, sir. And wired it shut. 

Q. Ra.d you ever trained tbe filly to jump·( 

A. ~Jo. sir. 

Q. Had the filly ever bad a saddle on ber? 

A. No, sir. 

Q. The filly ever bad a bridle on her? 

A. No. sir. 

Q. Did vou ever know that the filly had ever jumped any-

tbin~? 

A. No. sir. 

Q. \lAl.a...t..do vou m~an. that she bad or hadn't? 

A. To my knowledge, she had not jumped. 

Q. Did you ever know tbu.t the mare ever jumped anythin;;? 

A. No, sir. I don't believe sbe ever had. 

Q. Now, tbe next day after you had been told tba t the .filly 

had been killed, I believe you said you went up to the 

gate where you bad been the day before? 

A. Yes, sir. 
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Q. Did you have an occasion to go into t hat field where 

tbe horses were at any time after the 8th to look around 

at the fences? 

A. Not immediately after that, no. 

Q. How soon after it? 

A. Again, it would have been within tha t week, that next 

week. 

Q. Did you find. on your inspection . .:t be fences bad anv­

thing wrong with them? 

A. No, sir. 

Q. What condition were the fences in when you did ins~ect 

tbem after this accident. as comoared to the condition 

they were in on your last inspection before the accident? 

A. There had been no chan~e in their condition. 

Q. Were they still the same height that you described be­

fore? 

A. Yes. sir. 

Q. Up to your shoulders? 

A. Yes. sir. 

Q. Do you lgi9w your height? 

A. Yes. sir. I'm about 5'6". 

Q. How high would you say your shoulder is, above the 

ground? 

( 108) 

102 



A. Just under five feet • 

. MR. KUYKENDALL: I believe that's 

al.l. 

MR. ?,1QNAHAN: Just one question. 

EXAr.HNATION 
BY MU. OONAHAN: 

Q. You got to the farm and you hatl to get tbe feed out of 

the truck? 

A. Yes, sir. 

Q. Was it a bucket? 

A. Yes, sir. I measured it out. 

Q. Never having fed horses, did you put tbe feed out or 

did you call the horses in and tben put tbe feed out? 

How does one do that? 

A. I usually call tbem before I put the feed out. If they 

weren't hungry, sometimes they wouldn't come. 

Q. On this occasion, do you know what you did? 

A. Yes, I called them first. 

Q. They were out in Pl at the time? 

A. Yes. 

Q. In what pa.rt when you ••• 

A. They would have been on top of the hill where the Pl is 

in that drawing. .. 
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Q. Better than half-way across the field. 

A. Yes, sir. 

Q. How does one call horses? 

A. Well, I usually yell and whistle, a combination. 

Q. Do they come immediately or as they see fit? 

A. Usually, they come in a run. 

Q. And then you would pen tbem in some place? 

A. No. 

Q. They just mill around down where they know they'll be 

fed? 

A. Yes. 

Q. Where is the bucket at this point, still in tbe truck 

or have you brought it over to the edge of tbe ••• 

A. I have it in my hand. What I would do is I would get 

the feed out of the truck and go 1na1de the field and 

stand witb the bucket until they cace. 

Q. Do you spread it so that all of them can get a fair shot 

Of it? 

A. Yes, sir. 

Q. How long did tbat feeding process take? 

A. Well, they ate slowly. It would have been about a half 

hour. 

Q. And then as eacb became content, he' d just move off? 
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A. Yes, sir. 

Q. So, Wimpie wa.s the last . finished? 

;A. Yes, sir. 

Q. How long was it until be finished? 

A. Probably about 45 minutes. 

Q. Had he gone up in the field by tbe time you left? 

A. He wa.s leaving, yes. He was heading out. 

Q. So about 45 minutes after you started feeding him? 

A. Yes, sir. 

Q. While tbey were doing their ea.ting, did you ·just kind 

ot sta.y and talk to them and pet tbem? 

A. Yes, I always walked around and petted them. 

Q. When Wimpie trailed off, you picked your bucket up? 

A. Yes, sir. 

Q. And put it back in the truck? 

A. Yes, sir. 

Q. This necessitated going back to the truck. Had the gate 

been opened during the period of feeding? 

A. No, sir. 

Q. Basically, you got out of that truck, got the bucket 

!roe tbe rear, came over, unwired the gate, closed it 

again? 

A. After I got through. 
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Q. After you were already inside? 

A~ Yes, sir. 

Q. Did you wire it at that time? 

A. No, 1~ wasn't necessaryo The gate was too heavy. It 

hi.id to be ••• 

Q. Then, you spread the feed, or excuse me, called tbe 

horses in, spread tbe feed, petted and talked to them 

for about 45 minutes until the last one l eft ••• 

A. Yes, sir. 

Q. Either had the bucket in your baud or picked it up ••• 

A. Yes, sir. 

Q. And went over, opened the gate, went back through it, 

wired 1 t ••• 

A. Yes, sir. 

Q. And looked up and saw them in the pasture up at Pl? 

A. Yes, sir. 

Q. Got in the truck and went home? 

A. Yes, sir. 

Q. That was, therefore, some 45 ~inutes to an hour after 

you arrived? 

A. At least. 

Q. More than an hour after you arrived? 

A. Well, no. I'd say it was a full hour, but not more. 
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MR. MONAHAN: Thank you very much. 

MR. KUYKENDALL: Excuse me, do ••• 

MR. WEST: I have no questions. 

MR. KUYKENDALL: I have just a 

couple of other questions I overlooked. 

EXAMINATION BY 
MR. KUYKENDALL: 

Q. Jennifer, where did the horses get water in that field? 

A. Well, there was a very large pond in the bottom of the 

field, in between the barn and the hill where they fed. 

Q. Now, that gate that was at the barn which you passed to 

feed the horses that evening, was that gate easily 

opened or did you havi to lift it? 

A. No, it required some effort. You had to drag it or 

pick it up and carry it. 

Q. How high was that gate? 

A. In inches or feet or .•• 

Q. According to your ••• 

A. Well, I guess about four feet. 

Q. What kind of a gate was it? 

A. Wooden, wood gate. 

MR. KUYKENDALL: I think that's 

all. 
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courtroom, 1! you wisb. 

(WHEREUPON 1 the witness was excused • ) 

ANDREW J~ PAGE, being duly sworn by the Clerk of the Court, 
was examined and testifed as follows: 

EXAMINATION BY 
?.irl. MONAH.Ai"'f: 

Q. Would you state your name, please, your age and where 

you live? 

A. My name is Andrew J. Page. I'm 46 years old. My 

address is 4050 Doveville Lane, Fairfax, Virginia. 

Q. And, of course, you are the defendant in tbis case? 

A. Yes, sir. 

Q. You are also C'larried to lfanda Page, the ylaini:ifr? 

A. Yes, sir. 

Q. How long have you been married, sir? 

A. 22 years. 

Q. You had two children, a girl and a boy? 

A. Yes, sir. 

Q. What are their ages? 

A. 21 and 18. 

Q. Who is the 18 year old? 

A. My son. 

Q. And he is where today? 

A, Fort Eustus, he's in the Army. 
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I mean at the time of the accident, yes, sir. 
'- . 

Q. How ~ong had you been coming to Frederick County on any 

regular basis? 

A. I'd say around 10, 12 years. 

Q. How o!ten did you come down to Frederick Cowity, say, 

on a monthly basis after you acquired your ~roperty? 

A. Well, during the summer some time we'd come just about 

every other week. We had, before we acquired the prop-

erty in Mountain Falls, we also ownt.>d land in what's 

called Shawnee Land. And we used to go there cru:iplnc; 

quite often on the weeKends, and sonetimes for a we~k at 

a t ir.le. 

Q. Would you customarily use Route 50 to come down? 

A. Yes, sir. 

Q. When had you come down, prior to April 8th? 

A. The last time was the week before, the weekend before 

the accident. 

Q. And on the weekend of the accident, what day did you 

cooe down? 

A. Came down on Friday morning, ... round nine or ten o'clock. 

Q. Prior to the accident, your wife drove? 

A. Yes, sir. 

Q. How many cars did you have? 
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A. Two., 

Q. When ·. you would come to Frederick County, who would do 

the driving? 

A. Well, I would usually drive up, and a lo t of times she 

would drive back. Or, most of the ti1ne I'd drive down 

and back. She drove occasionally when we would come up, 

sometimes up and sometimes back. 

Q. So, really you both drove enough tbat you were fairly 

familiar with the road? 

A. Oh, yes. 

Q. Of the two cars, one was a ToyoT.a? 

A. Yes, sir. 

Q. Whose was that? 

A. Nobody's. It was the family's. 

q. Let me rephrase it. I assume that the reason you had 

two cars was that you went to different places to work? 

A. Right. She drove the Toyota most of the time because 

she liked to drive it. She 1rove it to work. And I 

drove the other car. 

Q. Were you familiar with the Toyota? You drove it enou~h 

that you were familiar with it? 

A. Oh, yes, sir. 

Q. How long had it been in tbe family? 
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A. Five years. 

Q. Was it a straight stick or an autonatic? 

A. Automatic. 

Q. Why were you going home on the evening of the Stb? 

A. Well, we were going home on Saturday because our uau~h­

ter was coming home fro.'il collese Saturday af teruoon or 

early Sunday morning. 

Q. Did you have a time to be home? 

A. ~o, sir. 

Q. l'fhat time did you leave up at Uoun t~in Falls? 

A. I think it was just before or a little after six, rignt 

at six o'clock, I think, or sometnin~. At five-thirty 

or six. 

Q. Was it daylight or dark at that time? 

A. It was starting to get a little uark. 

Q. To come in frOCl Moun ta.in Falls, you cruJe in 50 WesT.'? 

A. Yes, sir. 

Q. Proceeded straight through town? 

A. No, sir. We stopped at McDonald's and had something to 

eat because it was about lunchtime, dinnertime rather. 

Q. That was the downtown McDonald's, near the high school? 

A. Yes, sir. 

Q. How long did you stay there? 
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A. Maybe 30 minutes, 45, something like tha t . 

Q. And you don't drink·, do you Mr. Page? 

A. No, sir. 

Q. And neither does your wife? 

A. No, sir. 

Q. When you left McDonald 's, wa~ it daylight or dark.? 

A. It was starting to get to where, I 1Qagine, you would 

have to, well, you're supposed to have your liJhts on 

an hour before dusk. So I would inag ine I had my 

lights on when I left McDonald'~. 

Q. Would you describe it as dusk or dark then? 

A. Dusk. 

Q. You proceeded out, then, to 50 East to go on home to 

Fairfax. 

A. Well, we made one r:iore stop. I stopped and got g<:1.s. 

Q. Where did you do that? 

A. The service station just beyond 81 headed East. 

Q. Esso? 

A. Right. Sits on the right. The Exxon station. 

Q. And that would be how far from the scene of the 

accident? 

A. I would say it's about two and a half, maybe three miles 

!rom 81. 
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Q. When you left the Exxon station, you were o~eratin~ the 

car? 

A. Yes, sir. 

Q. Your wife was on the right-hand front seat? 

A. Yes, sir. 

Q. Do you recall going through tbe hollow there wnere tile 

road o!f to the county dump is? 

A. Yes, sir. I'm very familiar with that, yes sir. 

Q. And you come up a hill, but you can't see it, but the 

Silver Diner is over on tile other side of the road? 

A. lU~ht. 

~. You remember all of that? 

A. Yes, sir. 

Q. Wbat was the traffic behind you, at that point, if there 

was any that came to your notice? 

A. Well, I didn't notice if there was anyone behind ~e. I 

don't recollect i! there was any car behind me. 

Q. Bow many lanes eastbound were there? 

A. Two. 

Q. And there was no car, at least, within ••• that affected 

your driving or brought itsel! to your notice by its 

headlights? 

A. No, sir. 

( 215 ) 

113 



Q. At that point, as you came up to where this accident 

occurredp was there any traffic in the westbound lanes 

of which you were conscious? 

A. Yes, there was so~e cars because they had their lights 

on. You could tell there was cars i n the westbound. 

Q. Were those lights interferring with your vision, sir? 

A. No, sir. 

Q. Can you describe the road as you go up that hill and 

come to the place where this accident happened? Tbat 

is, describe in terms of curves, up a nd d own, et cetera. 

A. Well, there is a curve that kind of comes to your ri~ht, 

cooes around li.Ke so (indicating) ••• not a re1.:1.l deep 

curve. But as you corne out of the hollow, you come 

around a curve to your right anJ tllen it levels off, but 

it's still just a little bit of a grade going up headed 

east. 

Q. As you came around that curve, were you conscious of auy 

vehicles dovm the road in front of you? 

A. Yes, sir. Tbere was a truck that was in front of r.1e 

that I pulled out behind him after I left the Exxon sta­

tion. 

Q. What kind of a. truck? 

A. They have quite a few names. I reckon you'd cal l them 
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transfer truck:s or one that has a cab with the bit; flat 

b~d in the back of Lt~ I think it was a flat bed be­

cause there was no lights up on the top. You could ju~t 

see the lights across the bottom. 

Q. As you went through this area of the hollow, how far 

behind that trucK were you, sir? 

A. Well, I'm not really sure, but I was back :tar enough 

that my lights were not blinding because I'm almost sure 

I had on my low beams. 

Q. Can you give me an estimate of ~ne distance you were 

behind it, sir? 

A. I'd say maybe three, four hundred. feet. 

Q. Three or four hundred feet, sir? 

A. Yes, sir. 

Q. I'll call your attention to your tetitimony at the depo­

sition when you said, I believe, page 12, three to four 

hundred. yards; and again on page 13, you said two hun­

dred, three hundred, or four hundred yards. 

A. Yes, I'm sorry. Yards, feet, yes, yards. 

Q. Two hundred !eet would be less than a football field. 

A. That's right. Bec~use three hundred feet 13 a ••• 

Q. And this was more than a football field? 

A. Oh, yes, sir. 

( 217) 

115 



Q. So, your betit estimate now is three to four hwidred 

yards? 

A. Yes, sir. I would say about three hwidred yards. I was 

back far enough to where I, you know, I could not read 

his licentie plates or anything like that; but I know 

it was a large truck that was in front of me. 

Q. Could you see much more than the lights across the bot­

too of the truck at the distance you were? 

A. Well, I could tell he had, maybe, those ~ud flavs on the 

back of the rear wheel. 

Q. What color were they? White or blacK or what? 

A. I don't rene~ber what color they were. 

Q. Just mud flaps and light? 

A. Rigbt. 

Q. Was there any tra!f ic, in ad di ti on, travelinc; in the 

same direction you were in front of or behind him that 

you saw? 

A. Well, there was a vehicle in front of him. I'm not sure 

what kind it was because just before we went into where 

the hollow is, he gave a signal to pull over to the 

left lane. And up far I could see a light blinking, 

like it was a car turnin5 to the ribht. So, I moved 

into the le!t lane behind hi~. 
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Q. When you say that this was before you went into the hol­

low down by the road td the dump, where was the truck 

at that point? 

A. He had moved over in to t.he left lane, also. 

Q. :-!ad he reached- the road to the dump, from the trucK? 

You were entering the hollow. Had he reached the road? 

Had he started up or was he still going down? 

A. I think it was before we got into the hollow that he 

moved over and I moved over behind him. 

Q. The car on beyond the truck, how far beyond the trucK 

was that car, sir? 

A. I'm not really sure how far in front of the truck he 

was, but I could see the signal light on the car 

blinking as he moved over into the left lane before 

I noved over to the left lane. 

Q. And you also could see the lights of the car itself on 

beyond hin? 

A. Yes, sir. 

Q. Did it have a turn signal on? 

A. Yes, sir. 

Q. Which way wa~ 1 t going to turn? 

A._ Right. 

Q. Did you, in fact, observe that car ~ake a turn? 
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A. Well, I'm not sure if he turned off or not. I just 

know that he had his signal light on to make a turn• 

Q. Did the truck pass him before the accident? 

A. No, sir o I'm not sure if the truck pas::oed hi1.i or not 

because, evidently, he turned off to the ri~ht and then 

the truck moved back over to the right lane. 

Q. At the time of tbe accident, which lane was the truck 

in? 

A. He was in the right lane up ahl?a.d of me. 

1.~. So, he had apparently gone arou.ud this car or a.round 

the spot where he started to turn off? 

A. Well, he had passed the spot where the car had ••• 

Q. During the entire time that you were watchinti from when 

you saw ••• this truck about three hundred yards ahead of 

you ~ave into the left-h~nd lane up until the time of 

the accident, was there ever a time when you couldn't 

see the truck ahead of you? Not the car, but the true~? 

A. No, sir. I always had it in view. 

Q. \Vere you traveling about the SD.we speed? 

A. I would say we were. 

Q. You did not appear to be gaining on h i m or him pull1n6 

away :from you? 

A. No, sir. 
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Q~ Maintained that distance about three hundred yards? 

A. Right• 

Q. Whe~ you sa~ the truck ~~11 back to the right-hand lane, 

can you locate where you believe that was on rloute 50 · 

in terns of the road to tile dunp, the Gil ver Diner, the 

Airport noad, anything at all? 

A. Well, he pulled back to the right right after we come up 

and hit the straight par't of the road after you cone up 

and out of the hollow. 

~. He pulled back to the right after he got on the level 

part? 

A. Yes, sir. 

Q. That wa~ then on the level between, in your opinion, 

bet.ween the crest and the Airport H.oad? 

A. I would think that would be the right spot. 

Q. He proceeded on down that road? 

A. Yes, sir. 

Q. And, that's the last that you saw of him? 

A. Right. 

~. Then, whllt happened to you? 

A. Well, I was still in the left lane. 

Q. Were you still corJ1ng up or had you crested the hill? 

A. I think I had crested 'the hill, yes, sir. 
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Q. You were still in the left lane at the time you crested 

the hill? 

A. Yes, sir. 

Q. Then what happened? 

A. I observed that there was something in the road. At 

that time I did not know what it was right when ;ny 

lights first hit it. 

Q. Then tell me, what did you see? 

A. Well, I seen something go over the car. When I hit it'? 

Q. Bad question. I apologize. I r:1ean t t o say when your 

lights first hit something iu the road, wha. t was your 

impression of wha.t you saw? 

A. Oh, I thought it was someone !::>tanding in the road be-

cause all I could see was like two legs s t anding in the 

road. 

Q. That joined on to something, I suppo~c? 

A. Well, at that point, all I could see was the legs. 

Q. How far were you away from thos~ legs? 

A. At what? 

Q. When you first saw them? 

A. I don't really know. However far my car li~hts were 

shining down the road on dim. I'm not really sure 

exactly how far in ••• 
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Q. Do you rerlernber previously testifying ••• 

MR. WEST: !ir. Monahan, could you 

read him the question and the an:swer, please, sir. 

!.rn. MO~lAHAN: Yes, sir. I sure 

could. 

Q. Do you rer!lenber giving a deposition? 

A. I sure dop sir. 

Q. I think we were actually in my office on tbe 3rd of 

July, 1980. 

A. Yes, sir. 

Q. All of us gentlemen were present at that tioe? 

A. Yes, sir. 

Q. Do you remember this y_uestion asked you, backing up on 

the 14th, 'About how far from the horse were you when 

you saw this object', this object tbat you first. saw? 

A. Right. 

Q. He was in sit;ht of him in the lii;hts, 'I would say maybe 

a hundred feet,' a hundred twenty feet, 'a hundred twen­

ty-five feet, something like that.' Rerne~ber sayin~ 

that? 

A. Yes, sir. 

Q. Again, over on page 21, 'Approxi_ma 1-'.ely how close were 

you to this horse when you firat saw it in the road?' 
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'I would say maybe a lrnndred feet, a hundred twenty-five 

when I realized there was something in the road. I aid 

not know it was a horse until I actually hit it.' Tt1;.i,t 

was your best estimate at that time? 

A. Yes, sir. 

Q. Is your best estimate any different today, sir? 

A. Well, no. I would say that that would be just about the 

distance that your dim lights would probably ~o down the 

road. I'm not really sure how far they reflect Jown the 

road. 

Q. When you s:iw the object, where was it in the l1igh wn.y in 

relation to the sides of the highway? 

A. 'Hell, 1 t was standing, actually, on the divider line o.1'. 

the two lanes headed east. 

Q. And by just to the left? 

A. Well, I would say not really right ~n the center, but 

he was closer to the center than he was to the right 

lane. It was fairly close to the cent~r or ~he center 

of the left lane. 

Q. If you divided up the left lane which, o.f course, t1as no 

mark down its middle, but divide 1 t in your 1::nagina tion, 

was it closer to the mid-line of the left lane or closer 

to the dividing line between the two lanes? 
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A. You mean the shoulder of the road or the dividin;j line? 

Q. I'm afraid I've confused you. Let us imagine that the 

left-hand traveled lane, that's what you were in your­

self, is divided into two halves. A left balf and a 

right half. In what portion of the ri~ht-hand half of 

the left lane was the object, closer to the ciddle of 

tho lane or closer to the divider ••• 

A. It was either just to the right of the center of that 

road of the left lane or either just off to the right 

of the dividing line. 

Q. So it was hard to say. It night be just equal distance 

from both? 

A. Right, sir. :~ot exactly in the middle, so to S!)ea.K. 

Q. Was anything said in your car at that time? 

A. I'm not really sure if anything wa~ said or if I'o not 

sure if I said it or if I thou~ht it that I said tbcr~'s 

something in the road. 

Q. It innediately flashed in your mind? 

A. Yes. 

Q • \'ill a. t did you do? 

A. I applied the brake and steered to the left because be 

was to my right. 

Q. When you saw that horse up, excuse me, tnat object in 
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the road, how fast were you traveling? 

A.. I'd say the speed limit, between 50 and 55 miles an hour. 

Q. What part of your car ~d the object came together? 

A. Well, the portion of the front that was damaged out in 

the front of tne car was just to the ri~ht-hand front 

in about four to six inches; and then as tue object come 

over, it came down on the top of the car and pushed the 

top of the car, the whole windshield and the top and the 

side in even with the dash and almost down to the top of 

the bucKet seat. 

Q. Do you k.now how wide your car was? 

A. I'd say it's about four, four and a half feet wide, some­

thing like that. 

Q. It is a compact? 

A. Yes. 

Q. You say the impact was a.bout ~ix inches in? Did I under­

stand you to say that? 

A. You nean from the right-hand corner. About four to six 

inches is where the object first hit the front of the 

car. 

Q. Did you see the car after the accident? 

A. Oh, yes. 

Q. I will show you just for the purpose ~f so ••• the refer-
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ence Plaintiff's Exhibit #4 and ask yo~ is there a dent 
,'. 

le!t by the impact on the car? 

A. Yes, sir, rigbt over the headlight. 

Q. Would you step up and point that out to the jury, please. 

Does that portion of metal extend over here, sir? 

A. Yes, sir. 

Q. So it actually wa.s your first descri;:ition across the top 

of the headlight is about right, isn't it? 

A. Right. 

Q. Were you still moving? 

A. ~hen I hit the object? 

Q. When this dent was put in the car? 

A. Yes, sir. 

Q. Did you continue to cove for a distance? 

A. Yes, sir. 

Q. Had you identified it as a horse by the.a? 

A. Well, I thought it was a horse or either a large unir:1al 

that had hit the car. 

Q. When did you first oake that identification? 

A. When I walked back to see what was in the road when 

the officer came. 

Q. During the course of the accident itself, at any time 

did you nake an identification that it was, in fact, a 
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hors~ or an animal? 

A. Well, I was not really sure tha. t it was a horse. 

Q. When did you become aware that it was an auim~l? 

A. When I seen it at the windshield right before the impact 

or right at the time of the impact. 

q. Almost sioultaneously? 

A. Right. 

Q. Where did that animal go after being struck by the right 

front corner of the car? 

A. Well, he hit. the wind shield and that brought the top of 

the car and portion of the ri~nt side in towards the 

right front passenger seat. 

Q. I'd like to show you Plaintiff'::; .exhibits #10, #12 u.nd 

#13 and ask you whether that il::i dar:iage incurred in the 

accident and the way that car appeared after the acci­

dent? 

A. Yes, sir. 

Q. Were you injured? 

A. No, sir. 

Q. Where did you stop your car, sir? 

A. Well, I finally got it stopped just at the turnoff right 

there a.t the ••• there's a cut-through at Perry Engineer­

ing and a place where you can bear, turn o!f to your 
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left to make a left-hand tu~n into Perri Engineering, 

and I got it stopped just in that little turnoff 

area. 

Q. Now, were there any artificial lights in th~t area that 

you noticed that shone on the area where the accident 

happened? 

A. No, sir. 

Qa At the time of the accident itself, was there any traf­

fic comin~ up behind you with headlights on? 

A. Well. I'm not sure if there was any traffic behind me, 

but there was a car that passed ifter the accident. 

Q. Let ne put it this was, at the time of the accident. wa::; 

there any headlights of cars behind you that affected 

your driving? 

A. No, sir • . 

Q. At the time of the accident, were there any cars in the 

westbound lane with headlights on that affected your 

driving? 

A. I don't think so, no, sir. 

Q. After you stopped your car, what did you do, sir'? 

A. Well, I got out of the car and I was really d~zed. 

The first thing I did was try to shake my wife really 

before I got out of the car to see if there was ••• if 
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she was al 1 right; and as I looked over, .;;he was 

slumped over in the seat with her head almost leaning 

against me.. And I coutd see blood in tbe corner of her 

?:nouth and I called to her and there was no response .• 

And I put: n:~r hand on her hand right here (ind icu. tin ~:;) 

to see if there was any pulse and I irnaJined that mine 

was worse than hers v1ere becu.use she was knocKed out and 

so I couldn't get any. So I finally put my head right 

down to her ch~st a.nd I could hear a hear"t beu. t, ::;10 I 

finally ••• ! kind of got my co1.1posure after I knew that 

she was all right and I got out of t:he car aud at th~t 

point I didn't really know ~1ha t I was ~oing to do. I 

knew I had to get some h~lp. 

And one car came by and slowed down and he kept 

goin~. He was in the right lane. So, just rii;ht 

behind that car ~as a car in the left lane and it 

pulled in and it was a young lady in t here and she 

says do you need any help. I said I :3ure do. I 

need someone to call the rescue s~uad . I said we've 

strucl{ something in the road and I su.ys my wi:fe is hurt 

and she needs to go to the hospital. So just as she ••• 

said I'll call them. And she lived over somewhere be­

hind Perry Engineering or that's what she says. And, so 
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just before she started to pull out, another truck, a 

truck pulled off to the right. And he started to get 

out of the car, the truck, and he says do you need any 

help. And she said yes. She hollered to him and said 

yes, that we need the rescue squad. So he got on his CB 

and that's when he called the rescue squad and they came 

out. 

Q. She was transported, then, to the Winchester Memorial 

Hospital? 

A. Yes, sir. 

Q. You spent the time that she was in the hospital largely 

with her? 
.::-..... . 

A. Yes, sir. 

Q. Did you, Mr. Page, have occasion on that evening or at 

any time subsequent to that evening to observe the fenc­

ing along the road? 

A. Yes, sir. 

Q. Can you tell me whether you noticed how high the fencing 

was? 

A. Well, there's a portion of the fence along the, I think 

what they call the Airport Road, which I walked up to 

it and stood side of it to see how high it was at dif­

ferent spots along the Airport Road, and I would say 
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down about 30 to 60 feet from where you turn off of GU 

-in to the Air port Roaq·; ·-- And -I' 1:1 G 'G 1/2" tal 1 , and the 

top of the fence reacnes ju.sT. to _the bottom of the poc­

ket on my sh1rt ••• alon6 the Air~ort Road. 

1. ~ould you stand up and show the jury where that is? 

A. ~.lost pockets are about the same height on most shirts. 

It would be ri~ht aloug in here (indicatini). 

~.rn. KUYKENDALL: I'm sorry, I 

didn't see that. Would you show me? 

A. riight along here, Gir (indicatin~). 

Q. ~as that fencing been changed since that time? 

A. ~ot as I know of, sir. 

Q. Did you nake any other examination on that uight? 

A. No, sir. 

Q. So. you don't know what the condition of the ~ates or 

fences were on that ni~ht? 

A. i-Io, sir. Because· ri6ht after the_.i carried my wife, the 

rescue squad left and carried my __ wife in. theY called 
... 

and llad the highway pu. trol bring r:-le in to the l11..)spi t..i.l. 

:-.Ht. :.iOHAHAN: That's u.11 I want 

to as.l<. 

li:IH. WE::>T: I have no questions for 

this ~itness at this time. I intend to call hira l~ter. 

( 2:32 ) 
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March 18, 1981 

P R 0 C B E D I N G s 

THE COURT: Counsel ready? 

MR. MONAH.A."tlf: Ready :for the 

plaintiff, Your Honor. 

MR. WEST: Ready for the de-

fendant, Page, Your Honor. 

M!i.. MOl{AHAN: I believe we' re 

still on the direct case of the plaintiff, Your 

Honor. 

THE COURT~ Yes, sir. 

MR •. MONAHAN: I would like to 

recall Mr. Page !or one catter, Your Honor. 

MR. WEST: Well, Mr. Monahan, 

Mr. Kuykendall hasn't examined Mr. Page yet. 

MR. MONAHAN: Well, go ahead. 

You can call him. 

THE COURT: The witness is 

still on the witness stand and I believe the exa.mi-

nation by the plaintiff bad been completed. 

EXA1HNAT ION 
BY MR. MONAHAN: 

Q. :Jr. Page, before you sit down, there's one thing I 

want you to do. Would you indicate, again, how high 
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the fence was by holding your hand on your chest? 

A. Right at the bottom of my pocket . 

Q. Now~ I'm going to ask you to just hold the tape r ight 

there. Do you observe that it's on the floor, sir? 

Do you observe that that other end is on the floor? 

A. Yes, siro 

Q. What does it read at the height? 

A. 47 inches. 

MR. KUYKENDALL: Wait a minute, 

let's look at it again, 47 or 48? 

A. Well, it's right at the bottom of oy pocket. 

Q. Try it again, sir. There, it's on t he floor. What 

does it read, sir? Where you saw the fence, that's 

what I'm asking. 

A. 47 and a aua.rter. 

MR. MONAHAN: Tha.nk you, that's 

all I care to ask him. 

EXAMINATION 
BY MR. KUYKENDALL: 

Q. Mr. Page, what time did this accident happen? 

A. Approximately 8 o'clock, about, I'd say, maybe 10 

minutes until 8, or 8 o'clock. 

Q. Now, I believe you stated that your headlights were 
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on low beam because norm~lly you change to low beam 

when you' re :following a.no.ther vehicle, isn't tha. t 

right? 

A. Yes, sir, or if there's 
.. 

·traffic in lane. the other 

Q. Yes, you didn't see any traf :f ic in the other lane, 

did you? 

A. Yes, sir, I did. 

Q. In what lane? 

A. There was traffic in the two lanes headed west. 

Q. nut, they didn't interfere with your driving, did 

they? 

A. No, sir. 

Q. And, do you remember that when you testified by depo-

sition, you were asked the question, did you have 

your lights on, your headlights burning? Your answer, 

I sure did. Question, on high beam or low beam? And 

you said, I imagine, following the truck, I bad them 

on low beam. 

A. Yes, sir. 

Q. Now, you didn't know, at the time you testified, then, 

whether it was low or high, you just imagined it was 

low beam because you were :following the truck, isn't 

that right? 
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A. · Well, I~d say 99 percent of the time when I'm follow-

I '' ' ing a · car~ I have respect for the person driving the 

car in front of me, and I drive on low beam so the 

light will not shine and re!lect back in his mirror into 

his eyes. 

Q. So, you didn't remember it was low beam, you just 

imagined it was because there was a truck up ahead 

ot you, isn't that right? 

A. No, sir, I didn't imagine it. 

Q. You said that, didn't you? 

A. Yes, sir, but, as I stated, 99 percent of the time I 

drive on low beams. 

Q. On low beam regardless o! what the situation is? 

A. No, sir, I didn't say regardless of the situation. 

Q. Well, why did you say that I imagine, following the 

truck, I had them on low beam? 

A. Because I know how I drive a car, sir; and cost of 

the time I drive on low beam 1! I'm following someone. 

Q. Now, the truck that you were following, it was 300 to 

400 yards ahead of you, wasn't it? 

A. Approximately 300 yards, yes, sir. 

Q. And going uphill around the turn, wasn't it? 

A. Well, he was going up around a grade and up around a 
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small curve, yes., sir. 

Q. And your lights on hig_h beam would not have shown a 

much greater di.stance than 300 :feet , wouldn't it? 

A. I'm not really sure how far the high beams on a. car 

shine, sir. 

Q. Now, I believe you were driving your car in the left 

lane of the eastbound traffic lane, isn't that right? 

A. Yes, sir. 

Q. And how far west of where the accident happened would 

you estimate tha..t you drove into tile left lane? 

A. Do you mean after the accident, how far did I travel? 

Q. No, as you were driving !rom Winchester to where the 

scene of tbe accident happened, how far west of the 

place where the accident happened would you say that 

you got into the left lane? 

A. I'm not really sure how far I was ••• 

Q. Approximately. 

A. I'd say maybe half a mile, sir. 

Q. And, why was it you got into the le:!t lane instead of 

staying in the right lane? 

A. The truck had moved over to the left lane. 

Q. And then you moved into the le!t lane, is that right? 

A. Yes, sir. 
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Q. And, you saw a car ahead of the truck? 

A. Yes, sir. 

Q. How far? 

A. I'd say maybe 300 or 400 yards ahead of the truck. 

Q. So, that would have meant that the car was GOO to 

800 yards ahead of you when you saw it, the car? 

A. Yes, sir, I could tell it was a vehicle because it 

had taillights on it. 

Q. Now, you weren't getting ready to pass the truck, I 

gather, because it was so far ahead of you? 

A. No, sir, I was not passing the truck. 

Q. And you weren't passing any other vehicle, were you? 

A. No, sir. 

Q. So, you didn't move into the le!t lane for the purpose 

ot passing another vehicle or because the right lane 

was obstructed by any vehicle, isn't that true? 

A. No, sir. 

Q. It is not true? 

A. 1ould you repeat the question, sir? 

Q. Let me rephrase it. You did not dri ve into the left 

lane of travel because you were getting ready to pass 

another vehicle? 

A. No, sir. 
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Q. And, you did not drive into the left lane becau~e the 

right lane was obstructed? 

A. The right lane was not obstructed, sir. 

Q. So, you could have driven in the right lane all the 

way, couldn't you? 

A. All the way to where, sir? 

Q. To where this accident happened. 

A. Yes, sir, I was in the left lane. 

Q. I said you could have driven in the right lane all the 

way to where this accident happened because there was 

nothing obstructing that lane of travel, isn't that 

true? 

A. ~here was a car giving a signal in front of the truck 

after he had pulled over. 

Q. But that was 600 to 800 yards ahead of you, wasn't it? 

A. Yes, sir. 

Q. So, you could have stayed in the right lane without 

the necessity o! getting in the left lane, couldn't 

you? 

A. Well, I was not sure if he was going to turn off or 

stop in the road. Ue was giving a signal, but that 

doesn't mean he was going to turn off. 

Q. Well, did he give a signal, you said to make a right 
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turn, I believe? 

A. Yes, sir. 

Q. So, you figured he was making a right turn? 

A. Well, I don't know i! I figured he was, but he was 

giving a signal, sir. 

Q. What was the condition of the weather that day? 

A. It was dry. 

Q. Was it clear? 

A. The day was clear, yes, sir. 

Q. Was the night clear? 

A. Fairly clear, it was not a real bright, moonlight night. 

Q. Now, was the object that you saw, which I believe you 

stated earlier was 100 to 125 feet ahead of you, right 

in !rant of you in the left lane, or was it to your 

left or right? 

A. It was just to the left, to the right of the center 

o:t the car. 

Q. The object was in what lane? 

A. It was in the left lane, the lane that I was travel­

ing in, sir. 

Q. Now, you said a moment ago, I believe, that you put 

your headlights on low beam because there were cars 

in the westbound lane? 
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A. Yes, sir. 

Q. Did you see those cars in the westbound lane as you 

approa.ched this point where the accident occurred, 

where you hit the horse? 

A. Well, I'm not sure 1! they were ••• do you mean were 

there some up ahead of me in the westbound lane or 

the right side o! the ••• 

Q. Well, as you approached this horse and got reasonably 

close to it, did you see any cars traveling in the 

westbound lane? 

A. I don't recall if there was any directly across from 

ce or coming toward me at that moment, sir. 

Q. Well, there wasn't any need, was there, for you to 

keep your car lights on low beam after you got in 

the le!t lane? 

A. Well, that depends on what one might consider a need, 

sir. 

Q. Well, I'm asking you if you saw anything that prompted 

you to keep your lights on low beam when you got into 

the le!t lane? 

A. Well, the reason I had them on low beac is because the 

truck was still in front of me about the same distance. 

Q. now, when you first saw this object in the road, did 
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you. recluce yoUir speed? 

A. Yes, sir, and hit my brakes. 

Q. With how much force did you apply your brakes? 

A. I don't knowv Do you mean pounds per square inch? 

I'm not really sure. I just know that I took my foot 

ott of the gas, put my foot on the brake and pulled 

the steering wheel to the left, and I cannot tell you 

how hard I hit the brakes, sir. 

Q. Do you know how fast you were going at the time that 

you struck the animal? 

A. No, sir, I do not. I was looking at the object that 

was in front of me, not at my speedometer. 

Q. Could you tell whether the animal was walking, or run­

ning or standing still? 

A. Well, he was not running and I'm not sure i! he was 

standing still or walking. 

Q. Now, how close was the animal to the center of the 

two lanes when you first saw it? 

A. How !ar to the center lane? 

Q. The center of the two lanes of the eastbound traffic. 

A. He was just to the right of the center of the car, so 

he would have been to the left of the center lane. 

Q. Center lane? 
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A. Well, the dividing lane, sir. You've got two lanes 

o! traffic and you have a line dividing headed east. 

The horse was standing just to the left of the divider 

line of the two eastbound lanes. 

Q. Now, how !ar to the left was this animal? 

A. I'm not really sure. How wide is a road, 14 feet, 

12 feet wide? I'm not really sure. 

Q. Well, I just want to know how far the horse was from 

the centerlin~, not how wide the road was. 

A. I would say maybe six or eight feet, approximately. 

Q. To the left of the centerline? 

A. To the left of the centerline, he was alcost in the 

center of the left-hand lane; but really just to the 

right of the center of the car or just to the left 

of the divider line of the two lanes headed east. 

Q. And, you have no way of knowing how long the horse had 

been in the road? 

A. Oh, no, sir. 

Q. Now, after the accident, what did you do? I believe 

you stated that you got out of the car and some lady 

stopped a.nd asked if you needed help. 

A. Yes, sir. 

Q. And, abou~ how soon was that after the collision? 
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A. I rd' say approximately· f .our to ·five minutes, maybe. 

Q. And then how soon a.!t·er· that did the trucker come 

a.long that called !or the ambulance? 

A. Well, within just a matter of 30 seconds or a minute, 

probably less time than that because she was starting 

to get back in her car to go call when the truck 

slowed down and pulled off to the right. 

Q. And, did you stay until the ambulance got there? 

A. Ob, yes, sir. 

Q. And where did you go after the ambulance left? 

A. They towed my car away and I went to ••• the officer 

that came to investigate the accident drove me up 

to the hospital. They called and requested that I 

come to the hospital. 

Q. .. I believe you "testified yesterday_tha t you went out 

on the Airport H.oad and looked at the Airport Road 

fence fn that field? 

A. Yes. sir. 
-

Q. And when did you do that? 

A. Do you mean what day? 

Q. Yes. and date. 

A. I'm not sure of the date. but I would say ___ i_t was mavhe 

three or four days after the accident. 
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Q. Who did you go there with? 

A. I went with mysel!, no one else. 

Q. What time o! the day was that? 

A. It was around 3 or 4 o'clock in the a!ternoon. 

Q. And how long did you stay there looking at the fence? 

A. I'd say maybe 15, 20 minutes. 

Q. And did you measure the fence? 

A. Yes, sir. 

Q. What with? 

A. I did not have a tape measure in my hand, but I was 

wearin£?: clo-thes and I had on a shi:tt th~ t had pockets 
-- -

on it. I walked up to about three differen~ places 

al.ona: the fence and stood by the fence, and it _ was just 

above mY waist maybe six inches and rig~t -~-t the level 

o! the bottom of my pocket that was on my shirt that 

t was wearing. 

Q. Did you go on the inside of the tence and measure the 

!ence from that side? 

A. ~lo, sir. 

Q. Do you remember when you testified by deposition in 

this case on July the 3rd, 1980, in Mr. Monahan'~ 

of !ice? 

A. Yes, sir. 
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MR. MONAHAN: What page are you 

on, Mr. Kuykendall? 

MR. KUYKENDALL: 20. 

Q. Do you remember you were asked tbis question? 

A. Yes, sir. 

Q. Wait a minute until I rea.d it. You do not know any­

thing about the fences around the field that the 

horse was in? Answer, no, I don't. Isn't that 

correct? 

A. Well, I'm not sure what you mean by not knowing any­

thing about the fences. 

Q. Well, 1! you knew anything about tho heignt of them, 

you would have said, yes, I do. I went up on the Air­

port Road and measured and I know how high it was. 

That would have been your answer, wouldn't it? 
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MR. MONAHAN: Your Honor, I'm 

going to object to this line of questioning at this 

point, if the Court will examine the deposition and 

!ind the questions taken out of context, and the 

questions were directed to the night of the accident. 

THE <X>URT: Al l right, I don't 

have a copy of it. 

MR. MONAHAN: Do you have the 
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copy? That's page 20, Your Honor, 19 and 20. 

MR. WEST: Your Honor, I might 

suggest the proper line of inquiry might be well to 

ask the witness at the time he responded, at the time 

of deposition, what he was referring to to give him 

an opportunity to ••• 

MR. KUYKENDALL: Your Hoaor, I 

object to this remark because he's telling the witness 

how to answer the question. The deposition speaks 

!or itsel!. He was asked if he knew anything about 

the fences and he said, no, he didn't, as late as 

July the 3rd, 1980. 

MR. WEST: Your Honor, I think 

the witness is entitled to explain what he meant when 

he gave the response in July of 1980. 

Mn. MONAHAN: Either that or 

the deposition should be read in sufficient quantity 

so that the jury can tell whether that's taken out of 

context. 

MR. KUYKENDALL: Well, I have 

the right, I think, Your Honor, to read the question 

and the answer. 

THE COURT: In this particular 
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instance, i .n light of the depositions, I' 11 leave 

counsel on redirect examination to inquire further 

of the witness as to what was stated in the deposition. 

MR. MONAHAN: May I? I assume 

you mean his own counsel may ask those questions, 

also, not just redirect. 

THE COURT: You ' re the one that 

raised the objection, initially. That 's why I sai d ••• 

MR. MONAHAN: I ' ll be happy to 

make the inquiry. 

THE COURT: ••• you could, but 

1! his own counsel wishes to, he would have leave to 

Jo it, too. 

OONTINUATION OF 
EXAMINATION BY MR. KUYKENDALL: 

Q. Now, Ur. Page, what shirt did you have on on the day 

that you went up there to look at the !ence? 

A. I'm not exactly sure what shirt it was, sir. 

Q. And you don't know, then, that you had the shirt on 

you exhibited today, do you? 

A. No, sir. 

Q. As a matter of fact, you didn't have that shirt on 

then, did you? 
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A. Well, no, sir, I did not have this shirt on that I 

have on now, sir ~ 

Q. So, you didn't have that shirt on to determine how 

near the bottom of that pocket the top of that fence 

was, did you? 

A. No, sir, not this shirt. 

Q. What kind of a fence was it? 

A. I'm not really sure what kind of fence they call it, 

but it was •.• I reckon they call it cattle fence or 

stock fence. It's the square wire fence. 

Q. Regular stock fence? 

A. Well, I'm not sure what the word regular means, sir; 

but it was stock fence. 

Q. How would you know anything about stock fence? 

A. How do I know anything about it, sir? 

Q. Yes. 

A. I was born on a farm down in North Carolina. We 

didn't have a lot of cattle, but I've seen a lot of 

fencing. 

Q. Well, was this a regular ••• what you call a regular 

stock fence? 

A. Well, it was a wire fence. 

Q. Did it have anything on the top of it? 
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A. 7here was maybe one strand of barbed wire. but it was 

laying down on the top of the other f eu..ce_. I'm not 

really sure if there was any barbed wire a.cross t .he top 

or not, sir, as tar as it being nailed. 

Q. You don't know whether there was a s t rand of barbed wire 

across the top of that fence on April the 8th, 1978, 

do you? 

A. No, sir. 

Q. And you don't deny that there was a str~nd of barbed 

wire eight inches high across the top of that Ameri­

can wire fence, do you? 
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WR. WEST: Objection, Your 

Honor, the witness told him what he found and he's 

putting words in the witness's mouth. 

MR. KUYKENDALL: No, I have a 

right to ask him if he denies it, Your Honor. 

MR. MONAHAN: He already has, 

Your Honor. He said it was lying down. 

THE COURT: What was the 

question, again? 

MR. KUYKENDALL: I asked him 1! 

he denies that on April the 8th that fence had a 

strand of barbed wire eight inches above the American 
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wire. I thin·k he can answer 1 t. 

THE COU~T: Objection. sustained 

because he's already stated he didn't know. 

Q. Now, did you apply your brakes when you saw this 

object? Did you apply them with sufficient force to 

lay tire marks or brake marks on the road? 

A. I'~ not sure if I did or not, sir. I just know I 

took my foot off of the gas and put it on the brake. 

Q. Well, did you press them down hard as you could to 

try to stop, or did you just touch the brake? 

A. Well, I thought I applied the brake sufficient enough 

to stop and either avoid the object, not to really 

stop to keep from hitting it. I was too close, by the 

time I seen the object, to stop because I automatically 

pulled to the left to try to avoid it. 

Q. Did you look to see whether you'd laid down any tire 

marks or brake marks? 

A. No, sir. 

Q. ~ell, now, Mr. Page, you can state, can't you, that 

whether you applied the brakes with a lot of force to 

try to stop quickly or whether you just applied them 

&radually? 

A. Well, I applied them with enough force to try to stop 
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the car. 

MR. KUYKENDALL: I think that's 

a.11. 

THE COURT: Mr. Monahan. 

EXAMINATION 
BY MR. MONAHA.f'.f: 

Q. Well, let's begin, Mr. Page. You sa.y thl:Lt's not the 

same shirt you were wearing? 

A. No, air. 

Q. Are you familiar with the shirt tlrn. t you were wearing? 

A. No, sir, I don't remember the exact shirt that I was 

wearing. 

Q. So, you don't know whether the pocket on the shirt is 

at the same height as on this shirt? 

A. No, sir. 

Q. Let me ask you this, sir. Is that the same waist 

that you had at that time as far as its height from 

the floor? 

A. Yes, sir, I don't think I've ••• 

Q. You haven't grown or shrunk? 

A. No, sir. 

Q. And you say that the top of the fence was approximately 

six inches above your waist? 
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A. About six inches. 

Q. Now, I'm going to have to ask you, then, to stand up 

again and we'll see how high your waist ise 

MR. KUYKENDALL: Well, now, 

Your Honor, I object to this. It was all gone into 

in direct examination. It's nonresponsive to the 

cross. We asked him about the shirt and he's answer­

ed it, and it's certainly not the proper redirect. 

THE a:>URT: Objection overruled. 

MR. KUYKENDALL: Exception noted. 

Q. Stand up and put your hands at your waist level. This 

is the same tape beginning with zero at the floor. 

How high your waist ia, wait a minute, until we 6et 

all the way down. Pull it tight, not tight, but pull 

it up. 

A. Would you say 42 inches, sir? 

Mli. KUYKENDALL: All right, 

that looks about right. 

Q. \'That is 6 and 42? 

A. About 48 inches. 

Q. What did you measure that up to previously? 

A. I'm .not really sure, it should be written down there. 

Q. Directing your attention to the testimony with respect 
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to the use of low beams, Mr. Page, when was it that 

you had encountered automobiles in the westward bound 

lane that had caus~ you to go to low beam !rom high 

~eam, or bad you ever been on high beam? 

A. I don't recall if I was even on high beam because 

there was tra!fic all the way coming out of Winchester 

when I was leaving Winchester. 

Q. You le!t the Essa station and you e ncountered traffic 

for that two and a quarter miles as you went to the 

scene of the accident? 

A. Yes, sir. 

Q. When did you encounter the last of the westbound 

traffic? Well, you tell me, sir. 

A. Well, there's a little knoll just right where the 

curve is and you cannot see the cars in the left or 

the westbound traffic as you're comi ng up that little 

knoll and, then, right after that is where I hit the 

hill and the straightaway, and I'm not sure if there 

was any cars in the westbound lane at that momen t or 

not. 

Q. So, what you're saying is the last cars that you actu­

ally can remember encountering would have been before 

You got to the knoll? 
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A. Yes, sir. 

Q. That knoll is in the approximate location of just a 

little west o! the Silver Diner, is it not? 

A. I think it is, sir. 

Q. And it's approximately how far from the scene of the 

accident? 

A. I'm not really sure how far it was from that point 

to where the accident occurred, sir. 

Q. But after that time, you do not recall encountering 

any vehicle? 

A. No, sir. 

Q. Can you relate where you were in relation to the scene 

of the accident or that knoll when the car in front 

of t.he truck ma.de a right turn, or did whatever it did? 

A. Well, this was before we reached the curve or the 

knoll that the truck had moved over, and I had moved 

over behind it. 

Q. When it moved over, is that when you saw the lights 

in front of it? 

A. Yes, sir. 

Q. But when did you see them leave the highway? 

A. I never did see if it left the highway or not, sir. 

Q. Oh, I see, all right. That was even before you got 
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into the curve that he moved over and you saw it? 

A. Right, sir. 

Q. When you state that the a.nimal was standing or walk­

ing, you don't know which? 

A. ~o, sir, I'm not sure if it was walking or standing. 

Q. Can you tell us in what direction it was facing when 

you first saw it? 

A. It was facing the same way that I was headed. It was 

headed east. 

Q. What is your estimate of the width of the lane in which 

you were traveling? 

A. I'd say maybe 12 to 14 !eet wide. I 'm not really sure 

how wide the road is there. 

Q. Your best estimate was 12 to 14 !eet? 

A. Right, sir. 

Q. At the time o! impact, had you, in fact, moved to the 

left in relation to where the object was so that it 

was no longer in the same location with respect to the 

tront of your car? 

A. I'm not really sure what you're sayi ng. 

Q. Had it been .more centered on the car until you cut to 

the le!t? 

A. Yes, sir, it was, I would say, closer to the center of 
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the car until I started braking to the le!t, hit my 

brakes and pulled to the left. 

Q. Was it, at any time, in front of the left-ha.nd portion 

of the vehicle? 

A. No, sir. 

Q. And did I understand you to say to Mr. Kuykendall that 

you thought you applied your brakes enough to avoid 

or to attempt to avoid bitting tbe animal, tbat you 

were already too close to stop when you saw it? 

A. Well, I'm not sure i! I was too close to stop or not, 

but evidently I wasn't far enouJh away to avoid him 

because I did hit hie. But, I was trying to bear to 

the left and hit my brake at the same til:le to avoid 

him. 

MU. MONAHAN: That's all I have. 

MR. WEST: I have no questions 

at this time, Your Honor. 

THE COURT: Any further ques­

tions? All right, that's all. 

MR. MONAHAN: Your Honor, at 

this time, we would propose to read the deposition 

o! Dr. Chandler. I! I could make an introductory 

statement or 1! the Court would care to make one, I 
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half an hour. 

the weeken that you were injured? 

A. No. 

Q. What's the last thing you remember, Mrs. Page? 

A. Well, we nd before and that's 

the last thing that.'s in my 

Q. Do you remember being at anytime, the week 

between the weekend be ore nd the week of the acci-

dent? 

A. No , I can ' t . of ten tried t think about this 

and t here, but othing stands out. 
:;i.., 

Q. How about the time after the acci ent, how early 

do 

A. about three weeks after I came home. 

Q. remember anything until you 

ome? 

Nothing in the hospital, I can't remember even being 

there. 

Q. So, you don't remember the accident, or approaching 

the scene or anything? 

A. No, I would say that there's about seven weeks there 

that I can remember nothing. 
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MR. MONAHAN: 

plaintiff rests. 

THE a:>URT: The 

MR. KUYKENDALL: the Court 

please, we ' d 1 e to address the C rt in Chambers. 

Honor. 

this might be an 

is concerned. 

(WHEREUPON, the jury 

defendant 

MR. WEST: I would also, Your 

URT: I contemplate that 

recess, so far as the jury 

excused.) 

IN Cl:iAMBEH~ 

THE COURT: Al right, which 

strike first? 

MR. KUYKENDALL: Your 

Hono , I'd move to strike the evidence 

j gnent as to the defendant, Thelma Arnold. 

MR. MONAHAN: No objection. 

THE COURT: That's the mother, 

all right, motion's sustained. 

MH. KUYKENDALL: I, now, move, 

if the Court please, to strike the evidence for Slllj­

mary judgment as to Gilbert Arnold and Jennifer. 
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THE COURT: On what grounds? 

Can you contemplate that they're in the same position 

or. situation or not? And i! not, can you explicate 

into the dif!erence? 

MR. KUYKENDALL: Tbe move to 

strike, first, is to Mr. Arnold, Gilbert Arnold, be­

cause, one, he was not the owner of the horse that 

was killed; and therefore, he had no duty or responsi­

bili~y for the keeping the horse in the field. 

Secondly, there is no evidence in which this jury 

will find that Gilbert Arnold did anything for which 

there could be any liability on his part for the 

injuries sustained by the plaintiff, except for the 

ownership problem and the duty of Gilbert Arnold to 

take some action to enclose and ret~in the horse in 

the !ield. 

The motion, I believe, as to both of these defen-

dants, Gilbert and his dau~hter, involves somewhat 

the sane argument; and I want to address myself to the 

grounds of the motion relating to both of those 

defend an ts. 

Now, the plaintiff has charged and has undertaken 

to prove that these two defendants were negligent in 

( 291 ) 



that they permitted this horse to get out of the 

enclosure and onto the highway in violation of a duty 

to properly retain the horse in the field. The burden 

is on them to prove that; and we submit that the 

evidence in this case fails to show one, any neg­

ligience, or tha.t any such negligence that was shown 

was the sole, proximate cause of the collision. 

The plaintiff has introduced eviden.ce in this 

case to show, and has introduced its evidence by the 

two defendants, Gilbert Arnold and Jennifer, his 

daughter. They proved that this field was enclosed 

by a fence, American wire fence, with a strand of 

barbed wire across the top of it; and that this fence 

has been variously estimated in height from the ground 

of waist high to the trooper, pocket high and shirt 

pocket high on the part of I.tr. Page, and by Mr. Arnold 

that the fence was 56 inches from the ~round. 

The evidence is that the fence had two gates. 

One gate was secured by a chain and padlock, which is 

a metal gate that stood, as I recall from the evidence, 

about four and a half to five feet high. The wooden 

gate, which was used when the daughter went in to see 

the horses, was approximately shoulder high to the 
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daughter, and it was fastened by baling wire. 

Now, the testimony is that these horses had been 

put in that field, according to the daughter, about 

November, 1977, and I believe that the father, that be 

thought, perhaps, around February of '78. The horses 

that were put in that field was a gelding and before 

he was a gelding, he was the sire of this filly, the 

mother o! the filly that was killed , the sire was a 

quarter horse. The mare was an Arabian and there was 

a Chincoteague pony and this filly. Those were the 

only four animals in the field. 

The evidence is that these animals had been run­

ning together ever since the filly was born. I believe 

she got the mother and the filly when it was probably 

six weeks old. After acquiring the mother and the 

!illy, they ran with the Chincoteague pony and the 

gelding. The evidence is that there was good grass, 

a good patch of clover for the horses in that field, 

that there was plenty o! water in the pond, that 

there was a barn; that the horses had never gotten 

out or strayed from that property f r om the time they 

were put in there, that the mare and filly were 

docile and quiet pets, that the same was true of the 
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gelding and the pony. That they were fed a~proxioately 

three times a week in accordance with the grass that 

they bad. That the gelding had never had a saddle on 

him, never had a bridle on him. There's no evidence 

that there was any training of the filly other than 

to be led by a halter or rope. 

No evidence that the fence was not sufficiently 

high or secured to retain these horses, nothing. 

There's no evidence here that these horses were jump­

ers, had been schooled to jump, bad the capacity to 

jump or had experienced jumping at any time. 

There's no evidence that the gates were open. 

7he trooper test1!1ed that after this accident that 

he went to the scene and went around and looked at the 

fences and they were intact. He saw no evidence of 

any place in the fence that indicated the place that 

the filly had gotten out. 

It's a !act that this wooden gate could have been 

opened by someone. All they had to do was unwind the 

Wire and open 1 t. 

The filly could have gotten out if somebody else 

went in there, somebody, if you want to speculate, 

Wbo might have tried to steal this filly, gotten it 
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outside of the gate, lost control of it and abandoned 

it. 

There isn't a scintilla of evidence that this 

filly ever jumped the fence and the argument is, well, 

the trooper testified that when he talked to Mr. Arnold 

and he said, well, it's possible that the filly could 

have jumped the fence. And in this connection, you 

could be holding one of these cases that I have, Your 

Honor. 

The possibility is not sufficient , and I move to 

strike out that state~ent of the trooper of what Mr. 

Arnold said, that it was possible that the filly mi6ht 

have jumped the fence. 

Now, those are the !act of the s i tuation. Other 

than that, I'd like to say this, tha t the horses were 

seen in the field on the evening of this accident. 

The last was about 5:30 or 6 in the evening. This 

accident happened about 8 o'clock that night. So, 

about two hours after the daughter had been there and 

seen the horses, fed them and a!ter t hey had le!t and 

gone back up to the clover field, the daughter said 

that when she went out, she closed the gate and fast­

ened it as had been usual. 
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So, I submit to Your Honor that there is no evi­

dence !or which this jury could tind that Mr. Arnold 

or . Jennifer Racey failed to keep the fences in the 

state o! repair and at such height that were adequate 

to turn these horses. 

Now, I guess the kind of a fence that you ha.ve 

and the height and the quality of it would depend 

somewhat on the nature of the animals. These anioals 

had always been together. They were docile and quiet, 

well fed. They'd been !ed that evening. They bad 

plenty of water to drink. They had good grazing, they 

bu.cl shelter. So, there was no explanation as to how 

this animal got out of there. 

Now, the fences, whether they be waist-high to the 

trooper or pocket high to Mr. Page, and whether they 

be, as Mr. Arnold testified, 56 inches based on 

measurements that he made, that it was a woven wire 

fence with a strand of barbed wire eight inches above 

the top o! it, and that isn't denied. The horses had 

never gotten out and been in there anywhere !ram two 

and a half to four months without any problem. 

The burden, as Your Honor knows, is on the plain­

tiff to prove not only that the fence was not ade-
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quate. There was not evidence, no expression of any­

body tp~t kqows aµyt9ing about horses, that this fence 

was not adequ~te, There's no evidence th~t these 

horses were capable of jumping that fence with a strand 

of barbed wire over it. 

There's no evidence that the horse jumped and 

scraped itself on the barbed wire as she went over. 

There's no evidence that hoof prints were found on 

the outside of the !ence or on the inside of the 

fence that indicated a place wbere the horses jumped. 

So, to bring ourselves within the purview of these 

cases that I'll relate to Your Honor, they've t:;ot the ••• 

the jury's got to say, look, here was an accident. 

In order to find !or the plaintiff, they've got to say 

here was an accident. This horse had been in this 

field that evening about two hours before. It was out 

on the highway. Here the height, the jury could be­

lieve that the height of the fence was either this or 

that. Now, that's as tar as we can go. That's as 

far as the plaintiff can go and they say, then, now the 

jury has the right to find that the horse got out be­

cause the fence wasn't high enough , or it was not 

strong enough, or that the defendant had left the gate 
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or gates open. Now, there's no evidence o! either of 

t ·hose tpings, and ·there wo,uld have to be speculation. 

Now, in this case o! ~ y. Turner, 191 Va., 

601 ••• 

THE COURT: That was the cow, 

okay. 
MR. KUYKENDALL: Now, Your tlonor 

is familiar with the facts, I gather. 

THE COURT: I've got notes on 

that, not particularly to tacts as evidence, where the 

man was taking his dairy cows back to the barn or bacK 

to the pasture and apparently didn't get them all in, 

or something to that effect. 

MR. KUYKENDALL: What happened 

was that this !arm was divided by a highway and they 

pastured the cows, I believe, on the west side, I'm 

not certain. 

MR. MONAHAN: East side. 

MR. KUYKENDALL: And they ha.d 

the barn and the milking stalls over on the west side. 

As was customary that day, they had taken the cows from 

the east to the west side. It was dusk or dark and 

three o! the people handled them and they bad a la.ntern 
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and flashlight, I believe, out on the highway stoppiu~ 

traffic until they got the cows across and in that 

field on the east side. 

Shortly after that, this one cow, which had been 

among the herd that had been milked and that's being 

taken back to the east side, was struck by this car 

and the person was injured. 

It was claimed that the defendant was negligent. 

Now the Court said this, 'the trial Court held that 

~roof of the fact that the cow was on the highway un­

attended was not in itself sufficient to establish a 

prima facie case o! negligence on the part of the de­

fendant.' That is, tbe doctrine res ipsa loquitur did 

not apply. Thia is the correct instruction on the 

statute, that the Court did, in part, there agree it 

should be unlawful for the owner of any horse, mule, 

cow, bog, sheep or goat, to let any such animal to run 

at large beyond the limits of his own land. 

This language implies knowledget consent, or a 

willingness on the part of the owner for such domestic 

animals to run at large. The statute does not cover 

a situation where the owner bas used ordinary care to 

keep his stock confined to his premises. 
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A st~tute is not necessary to establish the duty 

o! ,ordin~ry ca.re. Such duty may arise froc statute 

from municipal ordinance in relation to parties. 

The common law imposes upon every person the duty to 

exercise ordinary care in the use and maintenance of 

bis own property without damaging others. 

And then the Court said, plaintiff conceded that 

the defendant exercise ordinary care in maintaining 

his fence, including the pasture on the east side of 

tbe hi~hway. At least he offered no evidence tending 

to prove to the contrary. The only evidence introduced 

to prove ne~libence on the part of the defendant con­

sisted of five photographs taken several months after 

the accident by the lane. 

The wire fence extending a short distance on the 

south side of the land appears to be old and somewhat 

dilapidated, but this fact didn't materialize because 

the uncontradicted testimony is to the effect that the 

cows weren't in the barn or in the lane, or under the 

immediate control of the defendant's employees. 

The only other testimony tending to establish 

the defendant's negligence is alleged oral statements 

claimed to have been ma.de by both Mr. Stewart and 
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Webster, two witnesses for the plaintiff. Shortly after 

the accident Stewart, · who lived nearby, went to the 

scene a! the collision. He, in a.n effort to assist 

plaintiff in ascertaining the owner of the cow, went 

to the defendant's home where Brogan lived, told 

Brogan of the accident and together they walked to the 

scene. 

And then the Court quoted the testimony that was 

material. 'What did Brogan say, if anything, what did 

Brogan say in reference to the cow?t 'He said, they 

were late doing their work and it was after dark when 

they milked. And that they were putting the cows 

across the road and he was watching the traffic and 

the other man was putting the cows ~cross the road and 

the cow never was put up. She was l eft out.' Ques­

tion, 'He said the cow never was put up, she wa~ left 

out? 'Yes, sir, just left out. I asked him how she 

got out and he said she didn't get out, she was left 

out.' 'Did he make any references to whether or not 

she was under a fence?' 'He said, when she is not 

over here, she is out.' Question, ' Not over here, 

what did he mean by not over here?' Answer, 'She 

was not over here in the pasture field. She was 
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turned out of the barn and the milk house, she wa.s 

out.' 

Webster testified that on this occasion be beard .. .. ".. 

Brogan say, we bring the cows across the road and milk 

them and then we take them back. And he said that he 

missed this one, she was left out. 

Brogan denied making the statement; but assuming 

that he did, what does that mea.n? If they are inter-

prated to mean that Brogan, at the time be drove the 

cows to the pasture, knew that this particular cow to 

be left on the west aide of the highway and made no 

effort to find her, then he intentionally permitted 

the cow to remain outside the enclosure. The plain-

titf does not claim that this is a !air construction 

of the alleged oral statement as his own witness, 

Webster, testified. 

Question, 'When was the first time Brogan missed 

the cow?' Answer, 'I don't supposed he had missed it.' 

And then the Court went on to say this, 'the 

only fair and reasonable construction that ca.n be 

placed upon the statement is that Brogan intended to 

express his own opinion as to how the cow might have 

strayed from the defendant's premises onto the highway 
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The witnesses themselves did not construe Brogan ' s 

·statements to them to mean that Brogan, at the time, 

1.70 

knew that the particular cow was not among the herd 
:• 

when they were driven across the hig hway. 

Now, Mr. carter's statement to t he trooper , if 

it's permitted to stay in, is it's possible that it 

could have jumped, but be certainly can't be construed 

to mean that he knew that the animal had any reason to 

be there. He merely expressed Brogan 's opinion and was 

not intended to be statements of fact. They were made 

sometime after the accident and were not a part of 

register. At most, they were mere expressions of 

opinion of the employee, which opinion is not perti-

nent or admissible as evidence against the employer. 

And the Court went on to say, 'after the gate was 

shut and fastened, Brogan went to his home satisfied 

that all of the cows had been driven from the barn to 

the pasture.' 

When this young lady fed the horses they were all 

there, she knew it was all of them, closed the gate 

&nd fastened it, and was satisfied that they were 

all there within the field that was enclosed by a 

fence that had been adequate for turning those horses, 
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and I said, two and a hal! to four months with no 

problem. 

His first knowledge o! the fact that one of the 

cows was not in the enclosure was when Stewart told 

him of the accident. 

And then the Court concluded in this opinion. 

Land, as evidence, is insufficient to prove that tbe 

cow was at large with the knowledge and consent of the 

defendant, or that her escape o! the defendant's 

premises were due to his negligence. 

Now under those facts of the situation, the Court 

had no trouble in finding that the evidence was insuf­

ficient to show negligence. The cow was left out. Ue 

might have argued, and did argue, that, well, that's 

a jury question; and the Court said that in addressing 

that, said, 'there's no evidence that this defendant 

had knowledge that the cow was out, or consented that 

the cow was out, or that that was true of the employ­

er.' And that that was the way the Court was going 

to construe that. 

Now, in this Wilkins~· Sibley ••• 

THE COURT: Is that the mule 

case? 
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MR. KUYKENDALL : That's the 

mule ~ase. 

THE COURT: Tha t 's the one I 

couldn't find any notes on. I bad not es on it at 

one time. 

MH.. KUYKENDALL, I I I: I have a 

copy of the agroement. 

THB COURT: If you'd let me see 

that, that. would be helpful. All right, Mr. Kuyken­

dall. 

MR. KUYKENDALL: This is a case 

where a car, at nighttime, struck ~ mule. Three mule~ 

bad been enclosed in a field and they all got out. 

One of them was on the highway and the car struck it, 

and there were injuries. 

The motion for judgment alleged that the defendants 

acted by and through their service as an employee that 

negligently µeroittetl certain mule own~>d by them to run 

at large along the public hignway. That the truck 

driven by the plaintiff collided with one of the mules 

to cause his injuries. 

The defendants denied that; there was a verdict from 

the jury for the plaintiff and the Court awarded a writ 

of error a.s to the judgmeut of the Cour"t, and the 
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verdict was reversed and entered a f indinJ for tho def­

endant. Just as the attendants assigned to the cross 

area that the verdict resembled a contrary law anu the 

evidence, and that the evidence fails to show that the 

defendant was guilty of negligence, which wa~ the 

approximate cause of injury and that the ~laintiff was 

guilty of contributory negligence. 

The evidence shows that, at the time of the accident 

which occurred on July 27, 1961, the defendant owned 

two mules, used by them in operating a farm in Halifax 

County. The animals ~ere under the care and cu~tody 

of the two sharecroppers 3levin Smith and Levi Jones, 

who worked for the defendant. 

These two mules, along with another owned by Smith, 

were kept at night in the pasture owned by the defen­

dants on U.S. Highway 58. The pasture was enclosed by 

a woven wire fence with strands of barbed wire on top 

and at the bottom. Entrance to and exit to the pasture 

was through a wire gate which was referred to as a g~p. 

This consisted of a. panelled fence attached to four 

small wood posts. When the gate was opened, the panel­

led portion, of course, wa8 right on the ground. Tbe 

gap was closed by fastening the end of the post · on the 
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adjacent post. For this purpo~e, a loo~ of baling wire 

was attached to the post o! the fence and was hung over 

the top of the end of the post to the bap. Part of the 

end post to the gap was put through similiar loop. 

Between these two loopd were three strands of barbed 

wire which attached to the main post which were usually 

wrapped around the end gap post, thereby fastening the 

gap more securely. 

THE <XWRT: ~ .. 1r. Kuykendall, I've 

got it in front of ce and I can just read it and save 

the size of the record. I have read the c~se and I 

remember it, but I think I ought to refresh my memory. 

That case s~icks in my mind as being a pretty rough 

case. 

MR. KUYKENDALL: Your Honor, I'm 

not going to read through it if Your Honor has read it. 

But, if the Court in that case said, in effect, that 

sure the mule got out, the witness testified it was 

possible that the mule would have st uck his head in 

that aperture there at the gate, moved the wires and 

gotten out. That was a logical way. Tbat the defen­

dant had not proved that some trespasser had let them 

out and, of course, it isn't up to the defendant to 
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show how they got out. It's up to the pl~intiff to 

prove that they got out through the gate. 

In this case, the case at Bar, Your Honor, the 

burden is on them to prove that the horse jumped the 

fence, and there is no other. There's no explanation. 

In T.he case at Bar, there's no attecpt to explain how 

this horse got out. It just proved that there was a 

fence there at varying heights with witnesses varying. 

There are two gates, one which was padlocked and one 

was locked with a wire, that tbe hor~es were there 

tne evening of this accident and had been fed and left 

there intact. And as the Court said in this case, 

what happened in the two-hour interval in that case? 

What happened in the two-hour lapse froc the time that 

they were put in there until they got out, nobody Knows. 

Now, that's true here and I have made the observa­

tion a minute ago that i! you're going to engage in 

speculation or conjecture, you just as well speculate 

that we all read in the paper about people stealing 

horses and cows. Somebody could have opened that g~te 

and taken her out to try to steal her and she got away. 

~other thing in this case is that this was a suckling 

!illy. ~he was still not weaned, she was on her mother. 
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It has been described here that tpey were very close, 

hacf been close. It can't certainly be a reasonable 

inference that this :!illy could never jump, . had never 

been trained to jurnp, had jumped this :fence, where we 

wouldn't know; and left its mark, went out on the 

highway. 

I submit, Your Honor, :that tbere's no showing by 

the plaintiff and the plaintiff's got the burden, and 

the Court keeps saying that in this case, to prove bow 

it got out. I submit there's no negligence here be­

cause there's no proof that this fence wus not adequate 

to keep these horses and if it was adequate, there's 

no negligence. 

Secondly, even if there was, it wasn't adequate, 

that would have prompted the question . There's no 

proof of causing collision; and I resvectfully submi~, 

Your Honor, that if this case would go to the jury, 

the jury return a verdict for the pl ~intiff, the Court, 

o~ a motion, would have to set it aside. The Court's 

bound in these cases and I don't see how the Supre~e 

Court of Virginia could be any stronger and more 

effective in its stating of ~he law. 

THE CX)UH.T: Wilkins is pretty 
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strong. 

MR. KUYKENDALL: That's all I 

ha.ve. 

THE COUH.T: Mr. Monahan. 

MR. MONAH.AN: Your Honor, there's 

no question Wilkins is a strong case. Wilkins is a 
I 

strong case under the .facts of the Wilkins case a.nd I 

think this is exactly what Mr. Kuykendall and I Jiffer, 

as to whether or not the facts of the case ar~ analo-

gous and what is the status of the record in this case. 

In Wilkins, I think it's very simple. The summari-

zation of the Court ap;iea.rs, it seer.is to me, over the 

very paragraph that Mr. Kuykendall alluded to, that is 

where the Court states, 'The plaintiff argues that 

there is no evidenc~ that the gap was opened by a tres-

passer or in other manner than by the mule.' The ready 

answer is that the burden was not on the defendants to 

show that the 5ap was opened by ~n intruder or the 

means by which they, the defendants, were not respon-

sible. The burden was on the plaintiff and not on the 

defendant. 

Now, in this instance ••• I'm still speaking of the 

Wilkins v. Sibley case ••• obviously there, the Court is 
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relying on the previous line of cases ••• and there have 

that trespassers can leave gates open, people can go 

in and leave gates open. Unless, therefore, you show 

how tbe horse got out, or what occurred, or eliminate 

that fact, there are alternative theories. 

As a matter of fact, in this case, we submit, to­

day, that we siz:tply have el1o1na.ted t he alternative 

theories. \'le have established, by circllfilstan ti al evi­

dence, how this horse got out and we have established 

that it got out because of the negligence of those two 

persons charged with its custody. One, the lessee, and 

I refer to him as a lessee, although h e said I didn't 

have a lease, I had a crop agreement. But, I think 

it's a synonymic difference. He was, nevertheless, in 

control of the property and in charge with the respou­

sibility, jointly with bis daughter, when the horses 

were quartered on it. 

We went so far and went out of our way to show that 

there is no alternative theory, such as the trespasser 

theory one finds in the Wilkins case or the speculation 

which one finds in Rice v. Turner in which the Court 

states, they really didn't show that the cow was ever 

left out. They only, if you recall, the Court ends up 
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saying, after we discount all these expressions of 

opinion by ·Mr. Brogan which are, in fact, contrary to 

specific statement, when was the first time he missed 

the cow? I don't suppose he missed it. They go on to 

say, the uncontradictory evidence for the defendant is 

that his employees exercised ordinary care as the cow 

was brought across tbe road. 

Now, in this case, what do we have on tbe contrary? 

We have a filly which bas just achieved 5rowth. She 

was then about two years old and had just stopped 

growing. I'm assuming that the Court can realize tbat 

she was not in the same condition a year when she was 

a yearling as she was a two year old. 

She was acquired, according to the statement made 

by the one defendant to the trooper, as a jumper. She 

was not trained as a jwnper at the time, but on the 

other hand, she wasn't carrying a rider either. Had 

she been carrying a rider, we probably would not have 

had an accident. She was, according to Mr. Arnold, 

as he stated ••• and we rely on this testimony not as to 

his statement that the horse did, in fact, jump the 

fence but his state~ent as an acknowledgment of her 

capacity to jump the fence. He said she could have 
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ju~ped the fence, she had the capability of it. At 

least the jury is entitled to make its own determina-
-

tion as to what he meant when he said, it's possible 

she could have jumped the fence. I think that is the 

purpose of the jury, to resolve tbe testimony in the 

light of the entire picture. 

Now, what do we have? As Ur. Kuykendall points 

out, the evidence is and the evidence most favorable 

to the plaintiff is that the fence was only approxi-

mately three feet and one-half inch tall. The trooper 

stated it came up halfway on his body and that he wu.s 

6'1" tall. I submit that at the worse the evidence is 

that the height o! the fence varied trom place to place. 

So, you have a horse purchased as a jumper, capable 

of jumping the fence, enclosed in a fence. We don't 

contend that it was the dilapidated condition of the 

fence, we contend that it was an insufficient fence 

si~ply because the filly could jump it. 

Now, alternatively, and looKing a t Rice and l ooking 

at Wilkins, what about the intruder theory? What about 

Mr. Kuykendall's tbeory that sooeone could have stolen 

the horse and then the horse eBcape from the somebody 

who was stealing it and it wa~ wandering around on that 
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basis? We have proved that the property had never been 

disturbed by in.truders in the past, that the party's 

defendant had never been aware of any persons comin~ 

on the property attempting to ride the horses, attempt­

ing to remove them. That they bad no enemieti, no 

one had threatened them. They, in fact, both testi­

!ied that the gates were securely fastened and were 

undisturbed. 

And the Court will recall that Hrs. H.acey actually 

went so far as to say that she had closed the gate, 

she had wound the wire around it. She went back the 

morning following the accident and the wire was 

undisturbed. It was still wound in the fashion 

which she had wound it. Now, that's a jury question, 

also. If Mr. Kuykendall wants to argue, it seems to 

me, that her testimony is to be disregarded, that 

becomes a jury question. 

But, we have eliminated the intruder theory. We 

have eliminated all possibility of that horse being out 

because sor:iebody else had forgotten to lock the gate, 

and we don't suggent they forgot to lock the gate or 

forgot to wire the gate. 

Circumstantial evidence is a justified means of 
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proving a case, and here we have proven that the only 

remaining possibility of that horse getting out was 

because they put a. horse in a. field with a thl~•.!e-foot 

fence that the horse was capable of jwnping. I love 

the fact that the horse was still suckling. It was 

suckling a year after it should have been weaned. It 

was a full-grown bor~e. It was a full-grown pony, 

excuse me, the distinction between pony being between 

13 bands and 14 hands, but 1 t was of full height. It 

was purchased as a jumper. It had been trained only 

to the extent of a lead line, but it was capable of 

going over the fence. It didn't go out any other way 

because the gates were locked. 

And I submit that if, in fact, it went over the 

fence, that became a negligence in terms of the enclo-

sure in which it was placed, an enclosure which was 

unbreached in any other fashion. For whatever reason it 

went over it, the negligence in not having a fence 

which would restrain it became a proximate cause of the 

accident. 

I recognize that the Court has the cases in front 

of you. I'm going to attempt to read it. I think that 

the summarization of the testimony by Mr. Kuykendall 
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was interesting, but I don't believe that it changes 

the fashion. I do take issue with the phrase which 

one finds, qui t .e frankly, also in your instruction book 

where you talk about the sole, proximate cause. We 

don't have to prove that it wa~ the sole, proximate 

cause. I!, in fact, the negligence of Ur. Arnold and 

his daughter in quartering this horse in the field witb 

insufficient fences because of tbe nature of the horse 

was a proximate cause, that is all that we need at this 

point in terms of this motion to strike unless Mr. 

Kuykendall wants to allege contributory negligence in 

some fashion; and I've not heard that argued. 

As far as, to back up, he touched very briefly at 

the beginning on the fact that Gilbert Arnold was en­

titled to a motion to strike because he was not the 

owner of the horse and, there!ore, he had no duty. I 

submit that the horse was placed in the field at his 

insistence and agreement, as were his own horses. This 

was joint venture and, therefore, there was certainly 

a joint responsibility with respect to tbe filly in 

the field. I don't think that portion of the motion 

for judgment deserves more attention than either Mr. 

Kuykendall or I have given. 
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In terms of the height of the fence, obviously, we 

are entitled to argue to the jury rather than have this 

Court rule tbat ' the evidence does not su~vort a finding 

that it was only three feet tall. t!ore importantly, 

regardless of the type, we are enti~led to argue and 

have a jury determine whether Mr. Arnold, in fact, 

rne~nt that it was capable of jumping the fence as it 

existed at that time. 

As I said, the enclosure was unbreached. I think 

there is sufficient evidence that this was the sole 

and proximate cause as to wby the horse left the field. 

THE COURT: Anythin;; further? 

MR. MONAHAN: No, Sir. 

THE OOURT: Mr. Kuykendall. 

Mlt. KUYKENDALL: If Your Honor 

please, just briefly. In the first place, I don't 

think it's material that Your Honor resolve the recol­

lection of counsel on the evidence. My recollection is 

that the trooper first tes"tified tha t Mr. Arnold said 

that this horse was capable of jumpi ng or being trained 

to jump, and that it was possible that it could bave 

jumped. 

On cross-examinat ion, I asked h i m i! it was a fact 
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that he had talked with hio about that and asked him 
~-

1 ! he said, told him that he couldn't recall. He 

didn't have anything in his notes about it, so he 

couldn't say that Mr. Arnold said that the horse was 

a jumper or had ever been trained to jUr.Jp. All he 

said was to the trooper that it's possible that the 

horse might have jumped out of the field. ·rhat' s my 

recollection of testimony, but I don't think that's 

really material. 

MH.. KUYKENDALL, III: The 

trooper asked him if it was possible for the horse to 

jump the fence and that's when he responded. 

MR. KUYKENDALL: That's when he 

responded, well, yes, I guess he could have. 

But the point is that, just like I said in the 

Wilkins case, there was a witness that testified it was 

possible for that mule to push that latch up and the 

Court says, that won't do. The closest approacn, said 

the Court, to the required evidence is the testimony o! 

a witness that is impossible to nave done so. 

Proof that it was a probability of cause and con-

nection is not sufficient. It's purely conjecture. 

Now, the point is that the plaintiff has to prove, 
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not that the horse had got out. Sure the horse got out. 

We all concede that -· and nobody knows how, or when, or 

Where. The trooper said he e.xa.mined the fences. He 

couldn't find anyplace that the horse had gotten out. 

MR. MONAHAN: I'm going to ol>-

ject to that. He sa.id he walked two sides, Mr0 Kuy­

kendall. 

MR. KUYKENDALL: Well, he walked 

two sides. He certainly didn't prove that on the other 

side that the horse ••• 

MR. MONAHAN: I just wanted to be 

accurate. 

MH.. KUYKENDALL: All right, the 

point I make is that there's no proof that frOCl what 

the trooper saw of the fences he looked at that it 

never got out there. There isn't any proof to the con­

trary about the rest of the fences or the gates; and 

the fact is, as the Court said in the Wilkins case, 

let's say the evidence is sufficient to show the 

negligence because they didn't fasten that gate proper­

ly. But, said the Court, how do we know the mule got 

out through that gate? The gate was down, incidentally, 

when they found it. There was no doubt about how the 
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mule got out there, but the Court said, well, we can't 

assume that the mule was responsible for tha.t gate 

being down. 

And I submit, Your Honor, tbat they couldn't 

assume or permit a jury to find in that case, you 

can't find that there's something to it. The filly, 

who bad been with these animals for several weeks or 

months in this same field, had deliberately jumped 

that fence. There isn't any reason to have assumed 

by the owner. 

After all, the Court said, in that other case, 

that this statute implies that it was done with knowl­

edge and consent and willingness. 

MR. MONAHAN: Your Honor, I'm 

going to object to that, also, as a misstatement of law. 

I'll admit if you're relying on the statute, but the 

common law duty simply isn't a negligent one in the 

State of Virginia. 

M..H.. KUYKENDALL: Mr. Mona.ban , 

I'm telling the Court what the Court said. 

MR. MONAHAN: And it also talked 

about negligence, Mr. Kuykendall. 

MR. KUYKENDALL: Yes, and it 
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said that the language implies knowledge, consent or 

willingness on tbe part of . the owners for such domestic 

animals to run at large. 

MR. MONAHAN: That's the statute, 

Your Honor. 

MR. KUYKENDALL: Of course, it is. 

MR. MONAHAN: And I'm talking 

about the common law duty which exists in the State of 

Virginia. 

MR. KUYYi.ENDALL; Well, the 

statute parallels the common law duty . It says that 

they shall not permit to be run at large. And I sub­

~it to Your Honor that for this jury t o say that Mr. 

Arnold or his daughter knew or had reasonable cause 

to believe that this !illy would jump that fence is 

to engage in the rankest kind of speculation and 

assumption. 

They say that the filly had never been trained to 

jump and had never been known to juop. There's no 

evidence to the contrary. The plaintiff hasn't proved 

that this filly could have jumped that fence. The 

plaintiff hasn't proved a set of circumstances that 

would have prompted it to jump that fence. And the 
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plaintiff hasn't proved, as a matter of fact, that he 

did jump the fence. 

As the Court · said in the Wilkins case, you might 

assume all kinds of things, but you can't assume one 

thing that's beneficial to the plaintiff and not assw.11e 

something else that isn't. 

I respectfully submit that to the Court, that if 

there was ever a case that was controlled by decisions 

of tbe Supreme Court of Virbinia, this case is. 

I urge before the Court, in this case, to strike 

the evidence because there isn't any evidence of negli­

gence. And I get back to what I said before. It 

doesn't do just to prove that this is tbe kind o! fence 

it was. The jury can't speculate as to whether that 

was adequate to keep horses in. There's no testimony 

by people that know anything about horses that it was 

not a sufficient fence, and the fence had been suffi­

cient up until that time, which was a substantial period 

ot time. And tbere was no reason to get out. They 

haven't proven any reason for getting out. 

I earnestly submit to the Court that this is tbe 

case that is controlled by these decisions of Virginia, 

and that this is the time, now, for the Court to strike 
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this evidence and to enter summary judgment for these 

defend an ts. 

MR. MONAHAN: Now, Your Honor, 

I want to refer to Rice y. Turner, which Mr. Kuyken­

dall talks about creating the statutory duty and ••• I 

don't know what it is in the official report but tbe 

Court, after discussing the statute, say~ a statute 

is not necessary to establish the duty o! ordinary 

care. Such duty may arise frora statute from a munici­

pal ordinance or from the relation of the parties. 

The common law imposes upon every person the duty to 

exercise ordinary care in the use and maintenance of 

his own property to prevent the injury to others. And 

it doesn't rely on the statutory duty and it doesn't 

say one thing about knowledge being nece~sary. 

And I submit all it says is you can't recover when 

there are a bunch of other alternatives; but when we 

eliminate the alternatives, I think that we can recover, 

and I think it's a jury case in this very issue in this 

case. 

MR. KUYKENDALL: I submit, as I 

see it, Your Honor, that the statute parallels the 

common law. All that statute says is that you must 
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not let theo run at large, and that's what the common 
·. . 

law was. If the Court says that that statute must be 

interpreted to mean wiliingness or consent and knowl-

edge, but that certainly is admirable to the laws in 

the existing common law, and I respectfully urtie tbe 

Court to strike this evidence. I don't see how the 

Court can possibly sustain a verdict for the plain-

tiff on this case. 

THE COURT: Well, to review what 

my notes say which, of course, are not full on some 

of the points that have been mentioned. 

The defendant, Gilbert Arnold, was quoted as saying 

that the horse or filly involved was a jumper type and 

may have jumped the fence. Obviously, it may have, 

maybe 1 t did. 

It's the height o! the fence; of course, it varied 

from witness to witness. The trooper presumably would 

be at the lowest height when be said he was 6'1" tall, 

and the fence came waist high on him. Now, how much 

that means in feet and inches, I don't know. The 

legs are usually longer than the torso. 

MR. MONAHAN: Your Honor, I aslted 

the following question right after that. Do you cean 
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it came halfway up on you? And he said, yes. I've 

vouched the record on tha. t • 

THE CX>URT: All right, I think 

be also sa.id waist bigb. 

MR. MONAHAN: Yes, Sir, be did. 

I say, then I asked that question. 

THE (X)URT: Well, the horse 

running at large, of course, obviously from the cases 

is not a doubt. The plaintiff did take particular 

care to ask if the gate or gates were disturbed from 

the evening before when tbe horses were fed and tba.t 

they didn't have any enemies they knew of, and they 

didn't know of any trespassers, which is some evidence 

to eliminate any theory of some third party causing the 

horse to be on the highway. It doesn't necessarily 

eliminate it absolutely, but it is evidence to that 

effect. 

It seems to me that the case is, at this point, 

one involving foreseeability and not the same issues, 

the sole question; but it seems to me to be an impor­

tant question related to negli~ence on the part of 

Gilbert Arnold or his daughter, either one, as to the 

foreseeability of the escape of the horse or if it 
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wasn't an escape, intentional taking of the horse out 

o! the enclosure. That gives me some concern because 

that's directly related to their negligence as to 

whether they could or should have foreseen tbe escape 

o! the horse. 

There might be some temptation, in these cases, 

there would have been a big temptation, in the Wilkins 

case, perhaps, to fall back on ~ ipsa loquitur. 

But, in this case, I'm constrained to sustain the 

motion of the two de!endants on the ground that there 

is not sufficient evidence to establish negligence on 

their part and in a large measure, due to the fact th~t 

the evidence does not establish that they foresaw or 

should have foreseen, under all the circumstances re­

lated, that this particular animal would get out on the 

highway. Certainly, it was without their knowledge 

and without their intent and without their consent. 

UR. MONAHAN: May I ask :for 

clarification of what you're saying? Are you saying 

foreseeability relates to betting out of tbe enclosure 

or getting onto tbe highway? 

THE COURT: Getting out_ of the 

enclosure, if it gets out of the enclosure, then I 
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think tbat be could foresee that it would . Especially 

since it's right by the highway, you c ould certainly 
,: .. 

see tbat it would. 

MR. MONAHAN: I just wanted to 

be sure. You're sustaining the motion on tbe basis 

of lack of foreseeability of it getting out of the 

enclosure under these circ~stances. 

TliE COURT: Out of tbe enclosure 

not ••• because I think if the horse got out o! the 

enclosure, it's highly foreseeable that it would get 

on the highway. 

I simply don't see that the evidence is sufficient 

to show that they could have foreseen or that they 

should have foreseen, under everything in the evidence , 

that this animal was going to escape either on its 

own or through the agency of some other person. 

It's a hard case, but opinions i n the Rice case 

and the Wilkins case, which the Wilkins seems to me, 

in so~e respects, to be a stronger c a se for the 

defendant rather than tbis case . Tb a t's just ay own 

personal appraisal. 

And that's basically the reason f or the ruling. I 

don't think the evidence makes that a pr i ma !acie case 
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of negligence on the part of those two defendants. 

MR. MONAHAN: Would you please 

preserve our exception, Your Honor? 

THE COURT:. Yes. Corollary to 

that, of course, would be that it would lead the jury 

to speculate as to negligence on their part. It's a 

very hard case. All right, now, Mr. West. 

M~. WEST: Yes, Your Honor, it's 

hard case. It gets even harder. 

The issue in the order, as far as defenda.ut, 

oncerned, relates to the matter ••• is reci ect 

being whether defendant Pa6e 

n the matter of bis speed, 

control of The only 

of 

fies, in any way, concerning ircumstances of the 

accident is Mr. Page. No one else has any knowledge 

o! how the accident occ 

There is 

horse got to where 

tion a.s to 

the right the left. 

• 

any kind as to how the 

The 

t was obviously struck. 

the horse came from 

the right. 

formation and we can only speculate. 
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