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GILBERT R. ARNOLD
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JENNIFER L. ARNOLD
Route 6, Box 219
Winchester, Virginia 22601
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4050 Doveville Lane
Fairfax, Virginia 22030

Defendants L

MOTION FOR JUDGMENT

Plaintiff moves the Court for judgment against the
Defendants jointly and severally in the sum of One Million Five
Hundred Thousand Dollars ($1,500,000.00) for the following wrongs
and injuries:

1. Defendants Gilbert R. Arnold and Thelma I. Arnold,
his wife, and Jennifer L. Arnold, their daughter, on the 8th day
of April, 1978, were in possession of a certain parcel of land,
lying and being situate adjacent to Route 50 east of Winchester,

Frederick County, Virginia.



2. Situate in the eastern portion of such property
was a fenced area which was used to house and restrain certain
horses.

3. During or before the evening hours of April 8,
1978, one (1) certain brown horse was placed in said fenced area,
for restraining purposes, under the care, custody and control of
said Defendants Gilbert R. Arnold, Thelma J. Arnold and
Jennifer Arnold.

4. Said brown horse was owned by said Gilbert R.
Arnold, Thelma I. Arnold and Jennifer L. Arnold (said Jennifer
L. Arnold being the daughter of said Gilbert R. Arnold and
Thelma I. Arnold).

5. It was the duty of said three defendants to
exercise reasonable care in keeping such brown horse under control
and out of the public streets and off the public highways of
Frederick County; Virginia.

6. In particular, it was the duty of the said three
defendants to reasonably maintain such fenced area described in
Paragraph 2 above so as to keep such brown horse confined therein.

7. The defendants, Gilbert R. Arnold, Thelma I. Arnold
and Jennifer L. Arnold, negligently allowed said horse to leave

such premises during or immediately before the evening hours of

April 8, 1978.



8. At approximately 8:00 p.m. on the evening of
April 8, 1978, such brown horse, after leaving such fenced area
did wander into the eastbound lane of U.S. Route 50 in
Frederick County, Virginia
9. A motor vehicle owned and operated by defendant

Andrew Jackson Page, husband of aforesaid Wanda Spicer Page,
and in which plaintiff Wanda Spicer Page was riding as a
passenger, traveling through Virginia and heading East on said
U.S. Route 50 did collide with such brown horse.

10. Defendants, and each of them, by their respective
acts of negligence proximately caused said accident.

11. As a direct and proximate result of such collision
Wanda Spicer Page did suffer severe and permanent personal injury
(one of the controlling nerves of right eye damaged, cerebral
contusion of right frontal temple area, right jaw cracked, one
finger ligament aamaged, right thumb dislocated, one tooth broken,
bleeding about the mouth); incurred and will incur substantial
doctors, hospital and other medical expenses; has suffered and
will suffer substantial loss of income; has had her earning
capacity destroyed, suffered embarrassment, humiliation and great

pain and suffering and loss of consortium.



WHEREFORE, Plaintiff prays that judgment be
entered against the defendants jointly and severally, in the
amount of One Million Five Hundred Thousand Dollars ($1,500,000.00),
plus interest thereon from April 8, i978, until paid, plus
costs.

WANDA SPICER PAGE

/Af/é\

Coqnsel
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VIRGINTIA:

IN THE CIRCUIT COURT OF FREDERICK COUNTY

WANDA SPICER PAGE,

Plaintiff,
V. . , . AT LAW NO. 3834
GILBERT R. ARNOLD, et al,

Defendants.

This action came on to be tried on the 17th and 18th
days of March, 1981, pursuant to an Order fixing said case for
trial. i

Pursuant to subpoena duly issued, the following personsf
appear as a panel of jurors: Helen M. Stewart, Constance S. |
Heironimus, James R. Cornwell, Alice Welch, Carolyn V. Lofton,
Jerry L. Kelican, Larry O. Phillips, Dorothy I. Mills, Susan.S.
Phillips, David W. Sargent, Robert K. Price, Wilmer R. Jenkins,
and Bruce Peterson. Said jurors were duly examined upon their
voir dire and found free.of exception.

After counsel for each party had taken his preemptory
strikes, the following persons were duly sworn and impaneled as
jurors to hear this case: Constance S. Heironimus, James R.
Cornwell, Alice Welch, Jerry L. Kelican, Larry O. Phillips,
Dorothy I. Mills, and Susan S. Phillips.

Counsel for each party made opening statements, after
which Plaintiff introduced evidence in her behalf. After
Plaintiff rested, counsel for Thelma I. Arnold, Gilbert R. Arnold,

and Jennifer Arnold Racey moved to strike the Plaintiff's evi-

6



dence as to these Defendants on the issue of liability. Counsel
for Plaintiff advised the Court that they had no objection to

the motion to strike the evidence against Thelma I. Arnold.

After hearing argument of counsel pertaining to the issue of
liability as it concerned Gilbert R. Arnold and Jennifer Arnold
Racey, the Court sustained the motion to strike the evidence as
to those Defendants, for the reasons orally stated by the Court
and appearing in the record.

Plaintiff duly objeéted and excepted to the Court's
ruling. | .

Counsel for Andrew Jackson Page moved to strike the
Plaintiff's evidence onithe issue of liability of Andrew Jackson
Page. After hearing argument of counsel, the Court sustained
the motion of the Defendant on the issue of speed, and overruled
said motion on the issues of lookout and control. Plaintiff's
counsel objected and excepted to the Court's ruling on the issue
of speed, and Defendant's counsel objected and excepted to the

Court's ruling on the issues of lookout and control.

- WHEREUPON, the Court instructed the jury that the Courtz

had sustained the motion of Gilbert R. Arnold, Thelma I. Arnold,
and Jennifer Arnold Racey to strike the Plaintiff's evidence as
to said Defendants, and that said Defendants had been dismissed
as parties Defendant to this action, and that the case would be
proceeded against the Defendant Andrew Jackson Page.

Defendant Andrew Jackson Page did not introduce
evidence on his behalf. After receiving instructions from the

Court, counsel for each partv araued the case. and the -jury

i
i



retired to consider its verdict. The jury returned to the court-
room and rendered the following verdict:

We, the jury, find for the Defendant,
Andrew Jackson Page. '

Jerry L. Kelican, Foreman.



After receiving the verdict, the jury was discharged from further
service.

Counsel for Plaintiff moved the Court to set aside the
verdict of the jury as being contrary to the law and evidence.
The Court, upon the argument, denied the said motion to which
action of the Court the Plaintiff objected and excepted.

It is, therefore, ADJUDGED and ORDERED that the Plain-
tiff have and recover nothing from the Defendants in this cause
and judgment is herewith entered in favor of each of the said
Defendants.

At the request of the Plaintiff, there being no objec-
tion by counsel for the Defendants, it is further ADJUDGED and
ORDERED, in accordance with the Rules of the Supreme Court of
Virginia, that a transcript of the testimony taken in this case,
if filed as a part of the record in this cause, shall be and

become a part of the record without further authentication.

Enter thlsngff'day of May, 1981.

=

fér Plaintiff

% .
= e (U

N@rman A. West
Counsel for Defendant
Andrew Jackson Page

///ég;upsginfogxégggi%ints

Gilbert R. “Arnold, Thelma I.
Arnold and Jennifer Arnold E)
Racey
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ASSIGNMENTS OF ERROR

Petitioner, Wanda Spicer Pagé,'assigns the following
errors: |

1. The trial court erred in holding that the conduct
of the Defendants Gilbert R; Arnold and Jennifer Arnold
Racey, hereinafter referred to as the Defendants, was not
negligent since they were under no duty to foresee that the
horse might reasonably be expected to escape from the field
under the existing circumstances.

2. The existing circumstances were such that it was a
jury question whether the horse escaped the field by jumping
over the fence and a jury quesﬁion whether the fence at
certain places was permitted tdrge of such insufficient
height at to constitute negligence when those fences were
used to restrain horses. It was error not to permit the

jury to decide these issues.



Mareh 17, 1531

EXCERPT OF PROCEEDINGS

LR R R k]

(WHEREUPON, the witnesses were excluded irom the courtroon

and cautioned.)

TROOPER G. W. HUTSON, having been duly sworn by the Clerk
of the Court, was examined and testified as follows:

EXAMINATION
BY MR, MONAHAN:

Q. Would you state your name, please, and where you live’

A. Trooper G. W. Hutson, Frederick County, Virginia.

Q. You are a member of the Virginia State Police?

A.  Yes, sir.

Q. How long have you been a member of the Virginia sState
Police?

A. Five years.

Q. How long have you been stationed in the Winchester
area?

A. Five years.

Q. I take it that your duties involve the normal duties
of a trooper, that is a cruiser, investigating acci-
dents and apprehending law violators?

A. Yes, sir.

Qs Is that what you have done for the five years?

A. Yes, sir.

(3

¢
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Q. On the occasion of April 8, 1973, did you investigate
an accident at approximately 8 o'clock in the evening,
sir, involving Andrew Jackson Page?

A. Yes, sir.

Qe VWould you state fto the jury at what time you received
notification of the accident or at what time you ar-
rived on the scene, whichever notation you make?

A. I was notified at 7:50 p.m. of the accident, and I
arrived at 8:03 p.m.

Q. How did you receive notification?

A, I saw a state police dispatcher in Culpeper; by radio.

Qe So I take it the accident had occurred at some time
earlier than 7:50 p.m?

A. 7:45,

Q. VWhere was the accident about which you were notified?

A. On Route U.S. 50, approximately 273 feet west of the
Airport Road, across from Perry LCngineering.

Q. That's what I was going to ask you. \Yhere is the Air-
port Road in relation to the entrance to Perry's?

A. Right across from it.

Q. What was the distance in feet?

A. 275 feet.

Q. Would you just advise the jury as to the weather

(4)
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A.
Qo
A.

Q.

Qe

conditions and road conditions at that scene when you
arrived at 8 o'clock?
Traffic control device, the traffic lanes were maried,
it was a divided highway. The al;gnméﬁﬁ;of the road
was a grade straight. The weather was clear. the sur-
face was dry, no road defects. It was darxkness, the
Street or nighway was not lighted. It occurred in open
country. On driver's actions...
Excuse me. Before we get away from the actual scene
itself, you said the grade was...it was a straight
road running up a grade?
A grade.
Which way did the grade run, sir?
Uphill; he was traveling up.
In the direction Mr. Page was traveling it was an
ascent?
Right.
Can you tell this jury approximately how far to the
west there was visibility from the scene of the acci-
dent? In other words, how far could you see?

MR. WEST Your Honor, I think
the question is improper. I think he can testify @8

to what the lay of the land was, but in the absence of

(3
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A.
Qe
A.
Q.
A.

Qo
Ao

Qe
A.

Qe

his having been in Mr. Page's position, I don't think
he can tell us how far he could see.

MR. MONAHAN: Perhaps if I re-
phrase the question.
From the scene of the accident west what, if any,
obstructions to sight were there and for what distance

was it free of obstruction?

You can see several hundred yards. There's a slight

curve as you come up the hill.

But for several hundred yards there is nothing to im-
pede your vision?
No, sir.

How many lanes are there, in all, on Route 50 East?
Two lanes.

Is that...

In the eastbound direction there's two lanes.

Two in the westbound direction? —

Two in the westbound.

At this particular area is there a median?

Yes, sir.

Can you describe that at all? Is it narrow or wide or

ordinary?

I'd say approximately 12 feet wide.

(6)
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Q-
A.

%,

Qo
A.

Q.
A

Qo

You said there were no artificial lights at that point.
No, sir.

With respect to lighting supplied by buildings, ure
there any lights of that character in the area which
have an appreciable effect on visibility?

That night I don't recall exactly. Perry Engilneering
has lighting.

When you arrived at the scene, what did you observe?

I found the 1973 Toyota, two-door. It was operated

by Andrew Jackson Page of Fairfax, Virginia.

Where was 1t sitting at the time that you got there,
sir?

At the point where you turn to Perry Engineering, at
the median strip, there's the paved section to get

off of the highway. It was sitting in the median
strip.

Was there any other object that you discovered at that
t.ime material to your investigation?

A horse was lying in the road.

Where in the road was the horse lying?

In the left lane., Well, about the center oi the high-
way across the lane.

That was 270 some feet from the entrance to Perry?

(7)
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MR. WOST: Objection, Your ionor,
leading the witness.

MR. MONAHAN: I'm sorry, I
thought he had testified...

Qe Is that what you said?

A. It was approximately 275 feet.

Q. As you conducted your investigation, did you nake any
effort to determine if there were skid marks to the
west of that horse?

MR. WEST: Excuse me, Your
Honor. I'm sorry to object, but I think he's leading
the witness. I think the police oificer can give us
the benefit of what he found and what he observed
without Mr. HMonahan suggesting what he might have
found.

THE COURT: All right.

MR. MONAHAN: I apologize if
that's leading.

Q. Vhat examination, if any, did you make of the road sur-
face immediately west of the horse?

A. I took photographs and measured the distance from the
intersection of the Airport Road. I found no skid

marks. In talking with Mr. Page I have a statement

(8 )
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A.

Qe

Qe
A,

Qe

Qe

A.

Qe

A.

that he gave me at that time.
I want to ask you, you stated just now that you found
no skid marks. I want to ask you, what area did you
examine in an effort to find skid marks?
West of the accident.
Were you assisted by any artiiicial light in your
possession at the time that you did that?
Yes, sir.
What did you carry?
A flashlight,
Did you take photographs on that evening, Trooper?
Yes, sir.
Are they available at this time?
Yes, sir.
Do they accurately portray what you observed tc be the
situation on that evening as to what you were attempt-
ing to photograph?
Yes, sir.

MR. MONAHAN: Let's get these
marked so you have a point of refereance as you talk to

the jury.

(WYHEREUPON, the photographs referred to were marked Plain-
tiff's Exhibits #1 through #15 for identification.)

(9)
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Q. Trooper, I'm going to ask you to step over here,
please. I'm going to hand you what have been marked
Exhibits #1 through #15 for the Plaintiff for the
purpose of identification.

MR. MONAHAN: At this tine,
Your Honor, I'll move their admission into evidence
So that the Trooper may testify with resgect to then.

THE COURT: Any objection?

MR. WEST No objection, Your
ilonor.,

TUE COURT: So admitted.

(WHEREUPON, the photographs marked Plaintiff's Exhibits

#1 through #15 were received in evidence.)

Q. Would you just take them each in order. First of all,
refer to the back and state each number and then tell
the jury what it is. I will take the ones you talked
about,

A. This is Exhibit #1.

Q. Show that to the jury, if you will.

A. This is a picture of the roof area of the car which
was crushed by the horse.

Q. That is a picture of the Toyota?

A. Yes, sir.

(10)
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Q-

A.

Q.

A.

Where was the Toyota when you took that photograph?
Sitting in the median strip.
All right,
Photograph #2 is a picture of the roof area, again, with
the hair of the horss.
Was the Toyota at the same place at that time?
Same place.
Did you take all the photographs of the Toyota at the
same time and place so I don't have to...
Yes, sir,
All right.
Dhotograph #3 is the first point of impact. It would
be the right side of the car.
¥hat are the black...
Horse hair.

MR, MONAHAN: If any juror can't
see, just say so.
Number 4 i1s the same photograph. Number 5 is a picture
of the horse.
Where was the horse at the ftime that you took that?
Where I found it at the scene of the accideant. That's
the center line of the highway.

That white mark represents the center line of the

(11)
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highway; the center line of the two eastbound lanes?

A. Yes, sir.

Q. Can you estimate approximately how far the horse was
from the car itself at that time?

A. At this point it was 275 feet. This was the point
that I determined...

Q. 275 feet from the Airport Road?

A. From the Airport Road.

Q. How far was the car either from the Airport Hoad or

from the horse? I would like to get the relationship.

A. To the best, I recall probably 25 feet. I had it pulled

up into the nmedian.
Q. The car was 25 feet from which?
A. The horse.

Number 6 is a picture of the car, again, with the
horse hair. Number 7 is another picture of the horse.
Number 8 is the same picture of the horse. Plcture
#9 1s the rear of the Toyota. In the background 1is
Perry Engineering.

Q. For what purpose did you take that picture?
A. The tag number.
Q. Did you determine to whom the tag belonged?

A. Yes, sir, to Mr. Page.

<0




A.
Qe

Q.
A.
Q.

Number 10 is a side view of the car. lLiumber 11
is the front of his car. Number 12 is another picture
of the car'from the front. Number 13 is a side view.
Number 14 is the horse. Number 15 is the car.

MR. MONALIAN: Your Honor, I as-
sune the jury understands that they will be able to
take the pictures to the jury room, but also if any
juror wants to see any picture at this time, I will
be glad to make it available.

With respect to the 275 feet from the Airport Road to
a2 point west of the Airport Road, to what point do I
understand you measured?

To the point where I found the horse and debris in the
highway to establish a point of impact.

MR. KUYKENDALL: Lxcuse me a
minute.. Was that 275 feet west of the Airport Road
or east of it?

West, back towards towne.

At what point in the Airport Road did you measure from?
From the intersection.

From the west boundary or the center of the road?

West; west boundary.

Jere you able to determine if the horse had been carried

(13)
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any distance by the car?

A. I don't recall. I wouldn't think so. It wouldn'®
carry much distance. I really wouldn't recall.

Q. You had no affirmative way of establishing that?

A. No, sir.

Q. You really measured from where you found it to the...

A. ihere I found it on the road.

Q. Did you talk to Mr. Page that evening?

A. Yes, sir.

Q. Would you state what he said as to how the accident
occurred?

A. 'I was traveling on Route 50 when I saw it.' I ques-
tioned him as to what...'the horse just standing there.
All I could see was its legs.'

Q. With respect to the phrase, 'just standing there,’
to what did that refer?

A, To the horse.

Q. Did he tell you on that evening in what lane the horse
was standing when he saw 1t?

A. I don't have it in his statement.

Q. Do you recall him indicating that to you now?

A. I believe he said it was standing in the center, to-

wards the center of the highway.

(14)
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Qe

A.

Qo

Q.
A.
Q.
Ao
e

A.

I know it's not in the statement, was anything said

about the direction in which the horse was facing to

you?

No, sir, I don't recall.

Did you have occasion, Trooper Hutson, to looxk at any

of the fencing on the adjacent property to the south?

I checked the fence on the fleld that evening. 1
found no breaks in the fence.

Did you return to the fence in the daylight?

The next morning. I had come back to work the next
morning and I...

Was it daylight then?

Yes, sir.

In the course of your two examinations, what part of

the fence did vou examine?

"The fence along Airport Road and tne fence facing
Route 50, W
Two sides?

Two sides.
Could you tell me how high the fence was?
Approximately waist.

ExXcuse me, your waist?

My waist.

(15)
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Q.
A.
Qe
A.

Q.

A.

Qe

Would you stand up and say how tall you are. sir?

Six foot one.

Your waist 1is approximately the middle of vour body?
Yes, sir.

Did you have any conversation with any of the defendants
as to whether it was, in fact...excuse me, I don't want
to lead you. Did you have any conversations with any
of the defendants in which the identity or ownership

of the horse was discussed?

In the course of the investigation that night, there was
2 real estate sign in the field. I contacted...
Trooper, I don't want to get an objection about third
parties telling you things so Just...as & result of
your investigation, did you talk to the defendants and
determine whose horse it was?

I talked with Mr. Arnold the next day. I went to his
house and asked him if he had livestock in the field
across from Perry Engineering. He stated he did. The
horse was still in the median strio because I couldn't
find the owner that night. He went down with me and

he identified the horse as being his daughter's horse.
Was there a discussion as to how the horse could have .

gotten out?

(18)
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A, To the best I can fecall, he stated that it was his
daughter's horse and that she had been training hin.
It was a jumper. In determining there were no breaks
in the fence that night and that day, I asked him 1I
it could hdve jumped the fence.

Q. W%What did he say when you asked that question?

A, He said she had trained him and it was possible.

Q. That it was a iumper?

A. That it was a jumper and she had been training him.

MR. MONAHAN: Thank you very.
much. I believe that's all I want to asX.

MR. WLST: Just a question or
two, Officer, if I might.

EXAMINATION

BY MR. WEST:

Q. You mentioned in response to Mr. Monahan's question
that the road was a grade straight. You're saying
uphill?

A. Yes, sir.

Q. Isn't there a bend in the road?

A, A slight curve.,

Q. There's a slight curve?

A. To the right,

(17)
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Qs Isn't this curve sufficient that the lights on the
vehicle coﬁing up in the left lane, cominyg uphill,
would not shine on anything on the right side of the
road on the pavement?

A. Yes, sir, possible.

Qs It is uphill, as you indicated, as opposed to level?

A. Yes, sir, it's uphill.

Q. There is a bend to the right in this area?

A. Slight, yes, sir.

Q. The area where this is located has no overhead lights,
does 1it?

A. Yo, sir.

Qe You mentioned Perry Engineering, I believe you said,
might have a light or did have a light.

A. I know they have lighting, now. I don't recall back
then i1f they did.

Q. Perry Engineering sits 100 or 200 feet back off from
this intersection, QOesn't it?

A. Yes, sir.

Qe It's also farther away from where the accident occurred
than the intersection, also. In other words, it's in
the far direction as opposed to the near direction of

where the accident occurred?

(18)
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Qe
A.
Q.

A.

Qe

A,

Qe

Q.
A,

Yes, sir.

Could you describe the color of the norse?

Black, dark brown or black.

Did the horse have any markings on it of any kind, of
any reflective device or anything of that nature?

o, sir, not that I recall.

When you found it, it was in the highway, in the center
of the highway?

Yes, sir.

In the position shown in the photos?

Yes, sir.

You found hair from the horse in the right front head-
light, did you not?

Yes, sir.

Did you have occasion to ask Mr., Page if he did any-
thing to avoid collision with the horse?

I don't recall.

Specifically, did he tell you anything he did to avoid

collision with the horse? Would you examine your notes,

sir?
Swerved to the left.

Did he also tell you he applied his brakes?

Yes, sir, applied his brakes.

(19)
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Qs ©So he told you that he applied his brakes and swerved
to the left?

A. Yes, sir.

Q. There are no lights on the right side of the road
approaching it in the direction from whence ir. Page
was coming, are there?

A. No, sir.

Q. In other words, this was an open field, unlighted?

A. Yes, sir.

Qs On this particular day you did not go down tne road
and look up the road to determine, from eye level, how
far Mr. Page could see, did you?

A. No, sir.

@e In other words, you didn't go down and measure the
height that you would be in his seat and look up aad
See what he could see?

A. No, sir.

Qe Did you find anything on the scene that conflicted
with what Mr. Page told you?

A. No, sir.

Q. You did find debris on the scene in the 1eft.east-
bound lane, is that correct?

A. It would be towards the center in the left. There

(20)
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Q.
A.
Q.
A.
Q.

Q-

A.
Q.
A.
Qe

A.

Qe

was debris on it.

It was spread over an area, would that be fair to say
Yes, sir.

Did you find any other animals in that area?

No, sir.

Did you ever have occasion to make an investigation
and find out from any other source whether this horse
was moving or not?

No, sir.

Did you ever learn from any other source how long tha
horse had been in the road?

No, sir.

As I understand you told us, you don't know from your
recollection or conversation with Mr. Page whether or
not it was facing him on an angle or how?

No, sir.

Was Mr, Page a bit upset at this time?

Yes, sir.

Can you describe his condition?

As far as the accident report, he had no physical de-
fects, He had not been drinking. The rescue sguad
was on the scene with his wife.

Had they gotten there before you had?

(21)

?

t

<9




=3
°

Yes, sir.

&

« To your knowledge, he hadn't received any injury?

5
L]

No, sir, she was the only one that received injury.
MR. WEST: Excuse me just a
second, Officer.

Q. ‘Where did you find the horse with reference to the
debris?

A. laying across the center of the highway.

Q. Specifically, the horse wasn't at the point where the
debris was. The horse was farther down the road, was
it not?

A, The debris was all over the entire area with the horse
there.

Q. Did you find anything that indicated that the horse'
had hit the car and rolled over the top of it, and
rolled backwards?

A, Just from the points of impact of the car, the damage,
the way it was sustained. It hit the front and then
rolled back.

Q. The primary impact was on the right front side of the

car?
A. Yes, sir,

YR. WEST: I have no further
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gquestions, Thank you, Officer.

EXAMINATION

3Y MR. KUYKENDALL, III:

Q. Trooper ilutson, did you see anything in your investi-
gation which would indicate where the horse left the
field?

Ao Ho, BlTs

Q. Were there any imprints which would indicate that the
horse jumped the fence? Did you look for any imprints
around the fence?

A. No, si{:

MR. MCHNAHAN: I'm going to object
to that tripart-type question. I don't know which
question is peing answered. \lhether he looked, whetlier
he didn't look, whether he observed something or didm't
observe something. There were three guestions before
an answer was permitted.

MR. KUYKENDALL, III: I'll ask
the questions over again.

Q. Did you look to see if there were any imprints around

'the fence which would indicate that the horse Jjumped
the fence?

A. No, sir.
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Q. You did not look in your investigation?
A. No.
Q. Trooper Hutson, do you recall discussing this case

with me on March 11th of this year at the troopers'

barracks?

A. Yes, sir.

Q. At that time you advised me, I believe, that you took
no notes about your conversation with ir. Arnold.

A. No, sir.

Q. So you are not sure what statements ir. Arnold made
to you, is that correct?

A. DNot exactly, no, sir. It's the best that I could
recall,

Qs You don't recall if he made the statement to you that
his daughter was training this colt to be a jumper?

A. His statement was that his daughter had been training
the horse.

Q. But he didn't say that she had been training him to be
a Jumper?

A. No, I asked him a specific question, if he could have
Jumped the fence.

Q. He responded...

A. It was possible, that he had been training...

(24)
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That was the extent of your conversation with Mr.

Arnold?

A. Yes,

MR. MONAHAN: Let him answer the
question. He was still talking. lle responded that
it was possible that what?

THE COURT: Raise the objection
to the Court or let the witness finish his answer.

A. It was possible that it could have jumped. ie didn't
state that it did. It was possible. IHe was concerned
about his daughter being upset that day.

MR. KUYKENDALL, III: That's all.

REEXAMINATION

BY MR. MONAHAN:

Qn

Q.

Trooper, in response to a question of Mr. West, you
stated there was nothing to conflict with what Mr.
Page told you developed during your investigation.
I think that's what you said.
Yes, his statement...
May I ask you, sir, how would you...

ite KUYKENDALL: Let him finash
the question. You objected, now I'm...

THE COURT: All right, gentlemen,

(25)
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A °

Qe
Ao
Q.

Qe

you'll object to the Court and not between each
other.

MR. MONAHAN: Your Honor, I
would point out that the Trooper has responded to the
question. Anything more would be unresponsive.

THE COURT: Do you have anything
more to say to that question?

In response to Mr. West's question, did I find anything
conflicting with his statement. HHis statement was

that the horse was just standing there and all I could
see was his legs.

You're referring, now, to your written notes?

Right.

But Mr. Vest also asked you whether Mr., Page had applied
his brakes.

I have that in the notes.

May I ask you, sir, how do you characterize the portion
of the statement saying he had applied the brakes with
the portion of your investigation which determined that
there were no skid marks; how do you characterize that?

MR. WEST: Excuse me, Your Honor,
I object. I don't think it's proper for the police

officer to characterize testimony.
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A.

MR. MONAHAN: 1If it's possible
to ask him is there anything conflicting, I can ask
him whether those conflict, Your Honor.

In the section of the...

MR. WEST: Excuse me, Your l[lonor,
I request that the Court rule on it. I don't think
it's appropriate for Mdr. ionahan to request this wit-
ness to characterize it.

THE COURT: Objection sustained.

MR. MONAHAN: ir. West opened
the door, Your flonor, in that he asked him, did he
find any conflict. That certainly is a characteriza-
tion and I would now ask him whether those two facts
are opposite to each other, that he applied the brakes
but there are no skid marks.

THE COURT: I think you can ask
him whether he told him the two facts.

idRe MONAHAN: In tnis instance,
one fact conflicts with the investigation.

THE COURT: All right, let the
jury draw that conclusion, not the witness express
his opinion as to whether...

MR. MONAHAN: [e has already

(27)
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expressed his opinion, Your !onor. I contest his
opinion.

THE COQURT: But there was no ob-
Jection to that question and the answer.

MR, MONAHAN: 1I'm entitled to
test his opinion.

MR. WEST: Your Honor, I think
this is proper argument for the jury at the end of
the case and not now for the jury.

THE COURT: Ask him the two
facts, and ask him if he saild previously there was no
conflict...I think you've already said that...and ask
him if he wants to change his view on that.

CONTINUATION OF REEXAMINATION

BY R. MONAHAN:

Qe I'1ll ask you first of all, did !r. Page say he applied
the brakes?

A. There's a section marked for the accident and it's as
he applied his brakes.

Qs Did you find any skid marks?

A. No, sir.

Q. Do you wish to change as to whether there was any con-

flict between your investigation and the statement?

-(28)
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A. It's possible to apply brakes with no skid marks.

R. What does that depend upon, then?

A. How hard you hit your brakes.

MR. MONAHAN: Thank you, sir.
That's all I want to ask, Your Honor.

REEXAMINATION

BY MR. WEST:

Q. Officer, it also depends on how long before tne iapact
the brakes are applied, doesn't it?

A. Yes, sir.

QA+ Brakes can be applied and not leave skid marks?

A. Yes, sir.

Qs You made this examination at night?

A. Yes, sir.

Q. You did nof know exactly where the brakes were applied,
did you?

A. HNo, sir.

Q. In other words, you didn't go down the street with Mr.
Page and say, did you apply them here and he said, yes,
and then you looked?

A, No, sir.

Q. There are skid marks in that area, are there not, from

other vehicles?
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A. Yes, sir, it's possible.
MR. WEST: I have no further
questions.
REEXAMINATION
3Y !R. MONAHAN:
Q. VWere there skid marks on the evening of your investi-
gation west of the point where you located the horse?
A. I found no skid marks.
Q. Mr. West has asked you whether you actually went
with Mr. Page. How far west did you look for skid
marks?
A. I walked several hundred yards down the road.
Q. Did you find any in that entire several hundred yards?
A. No, sir.
Qe From the point of the horse east, even, towards the
Airport Road, did you find any skid marks?
A. No, sir.
MR. MONAHAN: That's all.
REEXAMINATION
BY MR, WEST:
Q. You didn't look east of the horse, did you?

A. In that general area there's a...the whole scene, I

looked at the whole scene and there was...

(30)
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MRe MONAHAN: Mr. Arnold, please.

GILBERT R. ARNOLD, having been duly sworn by the Clerk of
the Court, was examined and testified as follows:

EXAMINATION
3Y MR, MONAHAN:

Rs

A.

Qe

A.

Qe
A

Qe

A.

Would you tell the jury your name, your address and
your age, sir?

Gilbert R. Arnold, Route 50, Winchester, Virginia,

74 years old.

Was I correct in referring to that as the Sulphur Spring
Road?

Sulphur Spring Road, yes, sir.

¥r. Arnold, how long have you lived at your present
address, you personally?

I came from a career, retired in my career and came
home approximately four years ago, or five years ago.
Prior to that time what were you doing?

I was with the Army Corps of Engineers.

Did you do engineer work or farm work? I don't know
what the Corps of Engineers does.

I was a comptroller in civilian capacity, not in uni-
form, does that help?

Is it comptroller?

Yes, sir, a man that handles money.

(32)
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Q. How long did you handle money, sir, for the Corps of
Engineers, or were you in the Corps of Engineers?

A. I was in the Corps of Engineers working as a civilian.
My total time was approximately 12 years, out of that
another 12 years.

Q. Twenty-four in all?

A. Yes, sir.

Qe I believe you were born on a farm?

A, Yes, sir.

Q. How long did you continue to live on the farm, sir?

A. Until I was 12.

Q¢ On that farm did you have anything other than work
horses?

As ' No, sir,

Q. You had two work horses?

A. Two work horses.

Qs After you were 12, did you live in the city or where
did you live?

A. In and out of the city. Back and forth on the farm.

Q. For how many actual years after you were 12 did you
live on a farm?

A. I don't know how to answer that guestion.

Q. It must be a bad question, I apologilze.

(a8 3
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Qe

A.

Qe

Did you spend any extensive periods of time on
the farm after you were 12 until the time that you
fetired from the Corps of Engineers?

I lived on the farm with the exception of bad weather,
in which I stayed in the city. Then when I joined tae
army, then I totally moved away from the farm.

At what uge did you join the army?

1933. What age?

Yes, sir, can you do the math for me or tell me how

- oXd you were; about 197

Approximately.

So you went in the service when you were about 19, and
after that you didn't live on the farm until 1974 or
‘757

Yes.

When we say between the age of 12 and 19, you would
live on the farm except in bad weather. ‘as that the
same farm you had previously lived on?

Yes, sir, Glenn Dale, Maryland.

liere the horses on that farm work horses in that
period of timer —
Oh, yes.,

Between 1933 and 1974, you acquired, however, your

(34)
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Qe

A,

Qe

Property on Sulphur Spring Road? In other words, you
acquired it, bought it sometime earlier than your
actual retirement date, did you?

Oh, yes.

then did you buy the place?

I think it was '62.

Your wife and daughter lived there?

The whole family lived there.

How much is that?

My wife, three beautiful daughters and a son.
During that period of time...

I was overseas.

What experience with horses did you have between 1033

~and 1974, personallv?

Other than ridiang theﬁ;

That's what I want to Knowe.

Just about riding, that's about all I would...
To what extent did you...was that your hobby?
Whenever I could ride a horse I would ride one.
That was your hobby, your interest, an avocation
with you?

Yes, sir.

Were these army horses?

(35)
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Q.

A.

A.

Q.

Q.

No, they were just bone johns you could pick up
around on the post.

Yere the§ riding horses or work horses?

No, they were not draft horses, if that's ;be word .
They were not draft horses, they were riding horses
or pulling horses, harness horses, something like that.
How often did you get to ride during that period of
time?

Once or twice a month, I'd say. e were very busy.
Did your riding experience include cross-country?
Oh, no.

What would you do, ride a ring?

Just ride up one mountain, down the other.

You got outside the ring? You weren't just in a
riding ring, you were out in the open country?

Oh, yes, ride up and down the mountainside.

Did you do any jumping yourself?

No.

Did this continue up until the time that you retired,
that you would ride on occasion a couple times a
month?

I'd say the last several years that did not apply.

How many would that be, sir?

( 36)
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Qe
A.

Ql
A.

A
Qe

A.
Qo

A,

Q.

1.3

Filve or six, maybe.

ﬁuring the period from“féémon when you acquired the
place on Sulphur Spring Road, how many acres did you
own?

Sixty-two, I beg your pardon, 43.

What was that in, what were you utilizing the land for?
Mostly pasture.

What were you pasturing?

Cows and horses.,

How many horses did you own during the period from

'62 to '747?

I owned one.,

Were there other horses pastured on your place?

Yes, sir. P

Who did they belong to?

My daughter.

Jow many additional horses did she own?

che owned a pony, a brood mare, and this little colt
that got killed.

That would only be in the last year or so before 19747
Yes, sir.

Well, the colt wasn't alive in '74. I was asking you,

and I maybe didn't make myself clear, sir, I was trying
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to determine during the period '63 to '74 when you
were overseas and your wife and your three beautiful
daughters and your son were living out at Sulphur Spring
Road, what horses were on the place, if any?
_A. I beg your pardon, I answered you incorrectly. I
Jjust don't recall any at that tine. -
Qs So basically, it was after you returned from overseas
that you started acquiring the horses?
A. Yes, sir.
Qe I believe you acquired a male horse first, is that
rizht?
i A. It was a colt, a weaning, just in the process of being
weaned .
Q. That grew up to be Wimpie?
A. That's ftimple, yes, sir.
Qs Today, how old is Vimpie?
A. Wimpie is six or seven, along in there.
Qs Then after you had owned Wimpie for a time, what, you
acquired a pony next?
A, I didn't acquire anything.
Q. You're right, I apologize. Your daughter next acquired
& pony, is that right?

A. ©She acquired a ponye.

(38 )
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Qe
A
Q.
A.
s
A.

Q.
A,

Q0

A,

What's the name of the pony?

Smokie.

How old is Smokie?

I couldn't tell you.

Older or less older...

I couldn't tell you that, sir. He's one of these
Chincoteague ponies. You buy them down there and you
don't get any history with them at all.

What year did you buy him, do you know, approximately?
I didn't buy him. A neighbor bought him and we bought
him from the neighbor.

Do you know approximately what year the horse was
first acquired, either by your neighbér or by your
daughter?

3y my daughter, one of my beautiful daughters bougn&
the animal and gave it to Jenny as a present.

I asked you what year.

I'm trying to resolve that year. I'm afraid I can't
recall what year that was.

Can you give me an approximation of when you got the
second horse on the place, or rather in this case,
when the pony came to the place making twoeee

I'm afraid I can't answer that gquestion, I don't

(39)
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Qe
A.

A.
e
A.

Q.

Q.
A.
Q.

rememnber.,

The next horse was a mare that was added to your
establishment?

Not To my estmblishment, to Jenny's herd, yes, sir.
It was added to your land, was it not?

Oh, yes, sir.

Do you know what year that was?

No, sir.

vas 1t prior to 19787

I couldn't tell you that, I don't remember.
Do you remember the accident?

Yes, sir.

#as it prior o the.accident?

Prior to the accident.

Do you know approximately how much before the accident
you had acquired either the pony or the mare?

I hope I'm answering you right. I acquired one animal
and you keep telling me the other animals that I did
not acquire., My daughter acguired them. What she

did with them I don't know.

At what point, can you tell me, in time prior to the
accident did the two, the mare and the pony, or either

of them, first come to stay on the place at Sulphur

(40)
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A.

A.

A,

Qe

A.

Qe
A.

Spring Road?

That, sir, I couldn't tell you. You'll have to ask
her. I don't remember when it was. She paid for
them and I have no idea when that was.

Was the colt born already, the filly, the young one
that got killed when you acquired the mare? Lxcuse
me, not when you acquired it, when it was added to
your land on Sulphur Spring RBoad? Do you recall?
A¥here the colt was born, I don't remember where that
colt was born, sir.

Do you recall whether it was born at the time that the
mare was acquired by your daughter?

I don't recall that,

Yhen did you first start to have anything to do with
the man on Route 507

In 1975,

How did that man come to vour attention?

I saw some beautiful Timothy hay growing on the side
of the road.

What did you decide when you saw that beautiiul
Timothy hay?

I got hungry and I wanted it, I needed it for my

horses and cows, or horses at that time.

(41)

48




Qe

A.

Qe

Qe

l\o

Q.

A.

Qe

A,

Qe

A

Who did you approach about that?

The owner, or I thought he was a real estate man, but
he later turned out to be the owner of the property,
Jim Hobbs from Berryville.

Did you approach him only about the crop then on tne
property, or did you approach him about the use of
the land, in general?

The crops and the use of the land. I'd say both.

You did not limit your approach to saying, I'd like
to cut that Timothy hay and take it home?

No, not limited to that.

WYhat did you ask him?

If I could keen his fields clean so he could have better
sale for them. He said, absolutely.

You said, if I keep your fields clean so that you'll
have a better sale for them, I'll do what, or can I
do what?

I'1l keep them clean.

Did you ask him if you could maxe a crop? I know,
only God can make a crop. Did you ask him whether
you could grow and cut a crop?

We didn't go through the functions, no, sir. I simply

asked him if he wanted me to keep the fields clean so
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Qe
A.

L&.

Q-

A.

Qe
A.

Ae

that the buyers could see a clean field before they
purchased the property. \

Did you ask him at that time about running'cattle or
running horses?

Not a thing, no, sir.

What did he do?

He said, by all means, go to it, or words to that
effect.

Did you reduce your understanding to a written lease
at that time?

At that time, it was all oral.

pid you, in fact, go to it on the basis of that oral
agreement and did you, in fact, cut the Timothy hay
that you'd seen?

Yes, sir.

Did you cut any additional subsequent hay?

I cut everything I could see standing, including
fescue...do you want me to name them all?

No, sir, I just want to get uy question straight,
which apparently is not clear to you, sir. [ assume
that you cut everything you could on the first go

around .,

Yes, sir.
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Q.

Qe

A.

Qe

A.
Q.
A.
Q.

A.

I'm asking you, were there subsequent occasions on
which you cut?

No, we had a bad season that year. I only got one
cutting off of it that year.

How about the next year?

One cutting, I think, the following year.

The following year had you put cattle on 1it?

e put cattle in there on two fields.

How many in all were there?

Cattle?

o fields, I'm sorry. llow many fields were there in
all?

You're talking about pastures?

You said you put the cattle on three fields. I want
to know how many fields there were in all?

The front one and the back one, pastures, poth fields.
Were there other fields, also?

Yes, sir.

How many additional fields were there?

There wgs a corn field and another big hay field

wvhich was not fenced at all.
Did you make hay on the hay field?

Oh, yes.

“@4)
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Qo
A.
Qe

Qe

o<

The corn field you didn't. Was that yours?

Yes, sir, 20 acres. I happen to remember that number.
So you made a corn crop, a hay crop and pastured on

two fields?

No, I didn't., I planted the corn that cuame up knee-
high and it died on the vine. It was a disaster, sO

we didn't even harvest it.

That was '70 what?

'78.

How many cattle did you run in '787?

It fluctuated. We were buying and selling. WwWe'd buy
calves all over the place, wherever we could find
calves, hefers and cows, and bring them in. Then

when the market went up, we'd take the fattest of the
crowd and sell that to get more money to buy more cCows.
So it went up and down like that., I could say this,

at any one time the maximum was approximately 200 head.
Does that help?

Yes, sir. Did you run any cattle the preceding year
which, I take it, was 1975, the first year that you had
the land?

We started putting cattle in, yes, sir.

How many of the fields did you put the cattle in?
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Only the two fenced fields.

How many years did you continue to have cattle on your
place? \

About a year—and—a—half, I'd say, two years.

Then why did you move?

No grass, no pasture, no water.

When was it that you moved the cattle off?

I just couldn't tell you when they were moved, what
month it was, or year. We moved them up to West Vir-
ginia where we found better water and better pasture.
You said you started to move them on in 1975°?

Yes, sir,

They were there approximately a year-and-a-half.
Eighteen months, approximately.

So then it would have been, would it not, the winter
of '76, '77 that you took them off? Doesn't that
figure out approximately right?

That's a pretty good estimate, I guess.

Did the fields sit empty of any livestock for a period
of time?

Yes, sir.

How long?

Until winter of the next year, I'd say November.

(46 )
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A.
Q.

A,

Qe

A.
Qo
A.

Q.

Qe
A.
Qe

Qe

A.

Q-

o4

November of 19777

I would say '77, yes, sir.

At that time what did you put on the field in terms of
livestock?

Nothing.

In November of 1977, did you move any livestock on?
Any livestock, I'm including not just cattle, I'm
talking about livestock?

I didn't.

Where was Wimpie?

¥impie was over on Sulphur Spring koad.

When did Wimpie go over to the other field?.

I think Jenny took him over there...it was in cold
weather because she had to take an axe and break the
ic8s I'm moing to sav aoonroximatelvy February.

Of 19787

Yes, sir.

dad she taken other horses over earlier than that?
No.

So the first horses, ponies were moved on in February
of '78, about that time?

One horse,‘all the rest were ponies.

Wiimpie was a horse?
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Q-

A,

Qe
A,

Qo

Q.

A.

He was the only one.

What was the mare?

She was a pony, too.

Define pony for me.

Under 14 hands, sir. He's 15 nands,

The foal or the colt, the filly that was subseyquently
killed was moved over, also, about February of 107&?
He wouldn't leave his mother, He was always under
his mother.

So that was about 19787

Yes.,

That filly at that time, do you know how old it was?
I don't know.

Subsequent. to the oral agreement of 1975, did you
enter into a written agreement as to the lease of the
property?

Yes, sir. I came home and...because I didn't want to
get mixed up because he had all that stuff subdivided
and he told me they were going to sell it. As the
new buyers bought it I'd have to do business with
them,

When did you enter into that written agreement?

'75.
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Q. How long after the initial oral agreement?

A. I couldn't say, I don't remembér.

Q. Do you have that agreement with you, sir? Here it is.
A. I believe...

O : cument referred to was marked Plaintiff's
Exhibif #16 for identificat

Qe I'11l hand you what I'll refer to for identification
purposes as Plaintiff's Exhibit #16 and ask you if
"that's the agreement.

A, Yes, sir.

Qe Do you recognize any of the signatures?

A. This is mine, this is Hobbs'.

Q. Was the Hobbs signature signed in your presence?

A. Oh, yes.,

Mi. MONAHAN: I'll offer this
as Plaintiff's Exhibit #16.

Mids WEST: No objection.

THE COURT: So admitted.

(YHEREUPON, the document marked Plaintiff's Exhibit #16
for identification was received in evidence.)

Q. The agreement, Plaintiff's Exhibit #16, purports to
be made with Jim Hohbs, President, Spectrum Properties,

sir?
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Ae

Qe

At that time he was.,

Did Mr. Hobbs or Spectrum Properties participate at
all in your farming operation?

Not at all, sir.

They were strictly real estate people who own the
land?

That's right, sir, My job was to keep it clean, that's
all.

Mr. Arnold, I would appreciate it if you would come
to the blackboard and draw for the jury a picture of
the farm.

MR, KUYKENDALL: If you're able
to do it. That's up to you. I don't know whether he's
an artist or not,

I can do my best.

If you draw the same picture you previously drew, Mr.
Arnold, we won't have any problem.

It sure won't be the scale on that,

Come on up. I don't expect you to put 97 acres on tae

blackboard.,.

(WHEREUPON, the witness drew a diagram of the farm.)

Qe
A,

Sir, would you label where Route 50 is, please?

(The witness complied.)
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Q. Would you label where the Airport Road is?

A, (The witness complied.)

Q. Would you identify with the initial G any gates which
are on the property, sir?

A. (The witness complied.) =

Qe You stated that there were four fields, two of which
were pastures. Would you identify the pasture fields
by the letter Pl and P2, please?

A. (The witness complied.)

Qe You stated that one field was used to make hay. Can
you identify that as H, please? Was that field used
exclusively for hay, or did you at times put livestock
in there?

A. #We had cows in there. DBoth, we made hay and had cows
in there.

Q. Would you just point out and tell the jury where there
was fencing on the exterior boundaries of the property?

A. There was fencing here (indicating).

Q. You're telling me then, there was fencing on each side
of the property along the Airport Road, on the north
side of 50 along P17

A. I made an error. There is no fence here (indicating.)

Q. Along P1, there is fencing there?
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A,

Qe

Q-
A.

Qo

Q.
A,

Qe

A,

A

Yes, sir,

MR. KUYKENDALL: Excuse me a
minute, fencing at what part? I don't know where
you're talking about. |
He sald exterior.

MR, MONAHAN: Yes, sir, I said
exterior along 50 adjacent to Pl, pasture number one.
How about to the west of tne pond along pasture number
one, is there fencing?

Yes, sir,

“iould you want to mark that with the same x?

(The witness complied.)

With respect to H, the hay field that you had marked
with an H?

Yes, sir.

What about the fencing along the western edge of that?
Over here, no, sir.

What 1s along the western edge of H between the two
gates that you have marked here and here (indicating)?
Access road.

Is there any fencing along the east or west side of
that access road?

The east is American wire fence, and this is barbed
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Qe

60

wire fence.

So then, there is fence along here?

Yes.

Yhat is the situation in this cornqr?

The situation 1is two zatesS.

Is this a field? There scems to be a Lox, tunere.
What does that box represent?

That's a box to get into the corner of the fiecld you
want to Zet into you. The box is developed so you
can get gates in an open and close,

So 1it's a fenced box?

Okay, fenced box.

All right. Now referrinyg you to the gate at the
corner of the Airport Road and Route 50, was that
~losed at one timev

Yes.

dow?

A chain lock.

Chain and lock. Who had the key?

I did. —

Anyone else in your family have the kxey?

No.

Referring you to the gate in the lane at this point,
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A.
Qe
A,
Q.
A.
Q.
A.
Qe
Al

Qe

Q.
A.

Q.

A,

that is a gate?

Yes.

llow 1s that fenced?

Same ways.

Is it chain and lock?

I have a key to that, too.

A dirfferent key?

Yes.

Anyone else have the key?

No, sir.

Would you talk about the gates down in the arca of the
field, the A field and pasture number two. There are
two gates in this boxed area. llow were they Ifenced?
This one here, about the same Way. we had a lock on
this., But this was a full type of a chain on top of
a wire, wire fence.

There's a gate in P1l, near the pond?

Close to the barn.

That's fixed by wire in its own wing, is that what
you said?

No, I said you lock it with a wire. You pull it
shut and wire it until it hooks.

No lock, though?
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A. Yo.

Qe No combination key?

A. No. That's the access in and out of the whole place.

Qs Now, I want you to look at it carefully...marked
actually five gates. Are there any otner gates
that we neglected?

A. It depends.

dRe MONAHAN: All right, sir,

if you would resume your seat.

Qs Mr. Arnold, when did you first learn there had been
an accident?

A. My wife told me about it Sunday nmorning.

Q. That would be April 9, 1978%

A, Yes, sir.

Q. The day following the night on which it occurred?

A. Yes, sir.

Q. You were then at your Sulphur Springs home?

A, Yes, sir.

Q. When you learned that there had been an accident, what,
if anything, did you do concerning the accident?

A. I got my clothes on. I don't know how, but the wife
got me dressed, and we went over there.

Q. When you went over, what time of day was it?
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A. It was in the morning, before lunch.

Q. What was thelweather at‘that time?

A. Beautiful. | |

Q. Was the filly still there?

A. Still where? |

Q. At the scene. The horse that was hit, was it still
at the scene?

A. Yes, I think he was, yes sir, or she.

Q. Do you know where you first saw her following that?

A. Some kind-hearted soul had dragged her out of the
road for me, and dragged her right up on the turn-a-
round.

Q. It was in the median ;rea?

A. It was in the median area, except for its head. I
think its head was over in the concrete turn.

Q. About what time did you say? This was just before
lunch is the only way you can fix the time?

A. Nine-ish, ten o'clock in the morning.

Q. At that time, sir, did you go and check the four gates,
five gates?

A. At that time, I waited for my daughter to come to drag
the horse off the road, like the police told us to do.

Q. Did she eventually come?
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Qo
A.

Qe

Ve
Ae
Q.
A.
Qe
Ad
Qe
A.
s

Oh, yes.

At that time or on that morning, did you check the
gate?

Oh, yes.

Did you check all the gates? -

Oh, you bet. )

What was the condition of the gate at the corner of
Airport hoad and 507

Intact,

Yhat was the condivion so far as beiany locked or
unlocked?

locked. Just exactly that - locked. It alwuys hus
been locked.

Was it identical to the way you had left it?

Yes, sir.

Chained and locked in place?

Yes, sir..

Un bent?

Yes, sir.

And wrapped as you had wrapped 1it?

Yes, sir.

W¥ith respect to the gate here, wnich is haliway down

your access lane between the hay field and this open
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Qo
A.

Qe

Q.

Qe

field.ssI'1ll refer to it as open because it has no
wire...wvhat was the condition of that gate?

Same as the other, chained and locked. Nobody tan-
pered with that, either.

#nich is the condition you had left it in?

Yes, sir.

Same wrap, wrapped in the same fashion thut you had
left it in?

Yes, sir.

I believe there is also somethinz about a gate lead-
ing into pasture number two with a chain and lock gate?
That was when we had stock in there, otherwise it

was opene.

Did you look at it on that occasion?

I didn't go back there because we had nothin,; in there.
There was no access from Pl and H fto P2 other than
through the gates, anything you had, not had anytihing
in there?

That's right.

All rizht. How about this gate over here to H? Did
you examine that? ‘

It wasn't necessary to examine that because that wasn't

used either.

~
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Q. The horses had not‘been in either P2 or in this HB?

A. Or any of fhé H's. Thé hérses had only been in Pl1.

Q. Then I should of asked you about this gate right here,
shouldn't I, sir?

A. I don't know whaf you shouldn't ask me, sir.

Q. I apologize. May I ask you about that gate?

A. Please do.

Q. Tell me what its condition was on the morning of April
9, 1978?

A. It was closed.

Q. Did you examine it?

A. Yes, sir.

Q. It was closed?

A. It was wired tight, like always.

Q. Had you wired it previously?

A. I had not. My daughter had.

Q. So, all that you really know is that it was closed
and wired tight?

A. Yes, sir.

Q. You don't know whether it was in the same condition

that it had been on the previous evening?

A. Yes, sir.

Q. When you last saw the horses, when was that, prior to

69)

66




A.

A.

Qe

Q.
A,

Qo

Qe
A.
Q.

A.

the morning of April 9?

That was the following night, up in the corner, ceat-
ing on a patch of clover up there.

You said the following? You meant the previous nignt?
The previous night, I'm sorry.

About what time did you see them on the previous even-
ing?

Just beforz headlight time. It was daylight.

Do you know what that was?

No, sir.

W¥hat were you doing on tne farm just beforc headlight
time?

Grubbing.

What field were you grubbing?

In the back. The two edges that you see there
(indicating).

Did you see the horses as you were grubbing?

No.

As you were leaving?

As 1 was leaving. It was too far to see then fronm
back there.

When you saw them, in what part of the field were you?

May I get up?
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Qe Yes, indeed.

As That patch of clover was up in this corner (indicating).

Q. Do you want to make that CL?

A, If...will we put that in there...?

Q. If it's important.

A. Is it?

Qe I don't know. I didn't ask the yuestion, so I as-
sumed you wouldn't mind. When you saw the horses
in the area of the clover, what horses did you see?

A. All of them.

2+ Can you name the ones that you saw?

A. Wimpie, umokie, Abbie and her opaby.

%+ Her baby is the filly with which we are concerned
today?

A. Yes, sir.

Q. In what direction were you headed at that time?

A. I was making a left-hand turn to come hone.

Qe Did you check the gates before you came home?

A. No, sir.

<es When had you last checked the gate at the time?

A. About nine.

Qs VWhen had you last checked the gate at the corner of

Airport Road and Route 50? That morning, is that
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A.
Q.

Q.

A.

Qe

your answer?

No .

On that morning, did you check the gate at the barn
which would be the one on the western edge of the
Pasture?

I checked all of the gates. It was my habit to walk
around the fence and zates, every gate.

Cn that day, did you do that?

Yes, sir.

ir, Arnold, how often did you get over to the barn
on 507?

low often? I was over there always. [ spent nmore
time there than I did at home.

Would you mind telling me how often you 2ot there,
sir, in terus of every day or every other day?
Every dav.

You were at the farm every day?

(Witness responding in the gffirmative.)

Did you ever have any trouble with peorcle tampering
with the fences or lock?

lo; sir.

\

Had you ever, prior to April 8, 1978, observed any

indication that people had gone on the property in
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your absence?

A. No, sir.

Qs l!lad you ever ‘had any difficulty with your neighbors?

A. No. sir.

Q. Were you ever threatened in any fashion with people
going to take action against your property?

A. Mo, sir.

Qe Did you ever huve any sign or indication that veoole
were going througn your yard to the horses, in your
absence?

A. No, sir.

Qe Sé, to-the best of your knowledge and belief, nobody
ever bothered those horses?

A. That's right.

Qe Nobody ever bothered your property?

A. No, sir. It wasn't my property.

Q. Well, tnat's a matter for the jury to decide.

A, Oh, I see.

Qs MNow, these leases you are holding in your nand which
is Plaintifi's Lxhibit #16 was still in efrect at
the time of the accident of April 8, 1973, was it
not?

A. It was, sir.
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Ae

A.

And that was made out to you? You are the lessee
under that lease, are you not?

Well, it's the final agreement, he and I both signed
it,

And, in turn, your daughter put the horses on the
property with your agreement?

All that's true, sir.

Were the fences that were on the property at the
time of the incident of April 8, 1878, the san€
fences that were on the property when you took it
over. sir?

Yes, sir.

Had you altered them in any way?

»
L

Jjo. sir.

That's true for the entirety of the lease, that you
had not altered them during the entirety of the lease
period?

What lease?

The one in your hand.

I didn't know this was the lease. [Lxcuse me, this is
a foreign agreement to me. If it's a leuse...

Is it true, sir, that during the eﬁtire period .

from the time that you executed Plaintiff's Exhibit
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#1€ to the date of the accident of April 8, 1973, tnat
you didn't alter the fences?
I did not alter the fences. It was a brand new fence.
The answer was you didn't alter them?
I did noct.

AR MONAHAN: Your Honor, that's
all the questions we have at this time.

MRe WEST: I have no gquestions,

Your Honor.

EXAUMTHATION
BY IR. KUYXKENDALL:

Qe

dr. Arnold, have you, since the date of that accident,
measured the height of the fences?
Yes, sir.

MR. MONAHAN: Your {Honor, I'm
going to object to testimony of this fashion unless ir.
Kuykendall wishes to make him his own witness for this
purpose.

MRe XKUYKDENDALL: I'm willing to
do that.,

JUDGE WOLTZ: All right,

MR. MONAHAN: I just don't

vant to be bound.

~
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Q.
A.
Qe

MRe KUYKENDALL: I'm going to ob-
Ject to that, because I don't think I have to be,
and he asked him about the fences, and I have the
right to ask him about the height.

HMrle MCHAHAN: Your Honor, I
strictly have avoided any description.

THe COURT: Objectioan over-
ruled.

MR. KUYKENDALL: Excuse me, sif,
I didn't hear that.

TUE COURT: Objection over-
ruled.

KMRe MONAHAN: Note my excep-
tion on that, Your tlonor.
All right, look here, Mr. Arnold. i#hat kind of a
fence was it that enclosed Pl, on the iloute 50 sider
American wire on the bottom and barbed wire on the
TOP.
You measured that thing?
Yes, sir.
What was the height of it from the ground?
The American wire was 48 inches, 8 inches up above

that was one strand of barbed wire. We had a
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total of 56 inches from the ground.

Q. Did you measure the fence on the western side?

A. Yes, sir.

Qe What kind of fence was that?

A. Same fence all the way around, sir.

Q. Was there board frencing?

A. I beg your pardon? This was the wire fence up at
fhe barn., All the rest of it is American wire, just
1ike this (indicating).

Qe tiow high are the fences all the way around?

A. Same as the front; 56 inches total from thne ground.

Qe How about tihe wire on top?

e MONAHAN: Lzcuse me, Your
Honor, 56 includes the barbed wire.

Q. Tell tnem how high the American wire fence was and

how high was the barbed wire, a total of what?
iiRe HONAHAN: He hus responded
to that question.

A. 5¢ inches,

Qe That was the height of the fence enclosing that area?

A. Yes, sir.

Qe What kind of a zate was there that the point designated

here has from the western end, next to the box?
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A, A good gzate, sir.
Q. How high was that gate?
A. Up to. probably was up to my shoulders.
Qe How tall are you, do you Know?
A. o, sire.
Qe Could you estimate that height?
A. I'd say 48, 49 inches.
Qe How about the gate up here on the eastern eand of P1?
A. That was a steel gate, and that 1s 48 1ncues. ¥
know that because that's stock heignt, 48 inches.
Q. I believe there was a barn. fYhere was the barn hook
sate?
A. This is the barn (indicating).
Q. The fences adjoin that bara?
A. Yes, sir.
MRe KUYRKENDALL: That's all.
THE COURT: Do you have any
questions?
Miie WEST: IDIxcuse ne, may I
ask one question? I'll be as brief as possible.

EXAMINATION
BY MR. WEST

Q. Can you tell me how far this fence rums along the
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Side of the road here? VWhat is the distance from
here to here?
A. I did not measure it, sir. I'm goinz *to say 15 acres,
if that will help you.
Qe But, you don't know what the distance 1s here?
A, I didn't measure it.
MR WEST: Thanx you, sir.
THE COURT: Any further ques-
tions? That's all.
(WHERLUPO!l, the witness was excused.)

QOBERT G. KEWUDALL, having been duly sworn by the Clerk
of the Court, was examnined and testified as follows:

EXAMINATION
BY MR. JO~AHAN:

Qe Would you please state for the record your naae
and your place of residence?

A. My name 1s Robert Kendall, and I live at 332 Ridge
Avenue, ¥Winchester, Virgzinia.

Qe Yhat is your profession, Doctor?

A I am a doctor, a neurosurgeone.

Qs VWhere do you practice, Doctor?

A. In this city, Winchester.

Qs May I ask you, sir, to define the area of specialty

identified as neurosurgery?
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MR. MONAHAN: I would ask that we,
perhaps, recess at this time, Your Honor.

THE CQURT: All right. ilembers of
the jury, we will recess, it seems to be a convenient
time to do so, for lunch, and we will reccss for
approximately an hour. And I'll ask if you'll be

back at quarter of two, and remember the instructions

concerning any discussion on the case. we will now

recess and resume at 1:45,

(WHEREUPON, a brief recess was taken.)

JENNIFER ARNOLD RACEY, having been duly sworn by the Clerk
of the Court, was examined and testified as follows:

EXAMINATION
3Y MR. MNONAHAN:

Q.

Qe
A.
Q.
A.
Q.

A.

Would you please state your name and where you presently
live, for the Jjury?

My name is Jennifer Arnold Racey, and I live in Fisher's
Hill.

You are now married to whom?

Lloyd Racey.

In April of 1978, were you married?

No, sir. I was not.

Where were you living then?

I was living, basically, in two places. 1 was maintain-
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Qe
A.
Qe
Ae
Qe

8]
e

A
Q.

7’8

ing an apartment in Strasburg, but my mailing address
and everything was still at home with my parents.

Were you working or at school?

I was workinge.

When had you set up the apartment in Strasburg?

It was about February of that yeare.

You, I believe, owned the filly involved in the accident
of April 8, 19787

I did. T

When had you pastured her first over on Route 507

Prior to that particular accident.

when did you first put her over there?

Well, I move them back and forth from my father's faran
to this pasture sco thev could have grass to sat, gjood
food. And I believe I had had them there during tae sum-
mer of 1977, and then I moved them home to my father's
farm so they could eat, and then moved them back again.

When did you move them back again?

' To the best of my recollection, it was about RNovenbver

of 1977.

They spent, basically, the winter and up until April on
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Qe

Q.

A.

Qe
A.

A.
Qe
A,
Qe
A

Qo

l&o

Q.

Qe
A,

QQ

How long have you been interested in horses?

All my life.

By all your life, you started at what age?

I1'd say five or six, from the time I could understand
what a horse was.

Did you have horses at that age?

No, sir.

When did you start riding horses?

7hen I was about fifteen.

When did you first own your own horse?

There was a pony given to me Ior my sixteenth birthday.
To get oriented, how old were you in April oI 19787
Twénty.‘_

flhen you say you were interested in porses from five o
fifteen, what form did that interest take?

Basically, I'd like to watch westerns. I'd read any
kind of horse books I could get my hands on, read horse
magazines, things like that,

You were not then on a farm, I believe?

Yes, sir. I was living on my father's property.

When you were five, he didn't own that property, did he?
‘e moved there when I was four.

Did you have horses on the place before you were fif-
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teen?

Occasionally, briefly. Like for short amounts of time.
Those were the other people's horses, then?

Yes.

I suppose the other people were charged with the respon-
sibility for the horses, then, not yourself?

Yes, sir.

Did you, in fact, care for, feed and water the horses
earlier?

No, sir, not those.

When you acquired the first...would you say horse or
pony?

He was a pony.

How do you define pony?

Well, technically, a pony is anything below fourteen-
one hands. It's a term in height.

Fourteen hands one inch, is that what you are saying?
Yes.

What is a hand?

Four inches. A measurement of four inches. I believe
that would be fifty-five inches.

Anything under fifty-five inches would be a pony?

Yes.
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Qe
A.
Qe

Qe
A.
Q.
A.
Qe
A.
Qe
A.

Qe

Q.
A.
Qe
A,
Qe
A.

Qe

The first horse that you took care of?

Totally, would have been my ponye.

Where did you acquire that?

My sister bought him as a birthday gift for me.

¥as he full-grown when you zgot him?

Yes, sir.

Yhere d4id you keep him?

At my father's farm.

On Sulphur Gpring Road?

Yes.

Did your father have any ponies or horses at that time?
Not atft that moment, no.

When was the next acquisition of a horse bougnt by your
father himself?

My father bought the horse, Wimpie, the followinyg Janu-
arv. which would have been 1974.

Did you keep it on the same Sulphur Spring farm?

Yes, sir.

Then there came a time when you got a mare?

Yes. sir.

When was that?

197G, August of 1876.

Was that a horse or a pony?
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Qe
A.

A,
Qa

Q.
A.

A.

Qe

She's a pony.

How tall is she?

Fourteen hands, which would be fifty-four inches.

She was one inch short of being a horse?

Yes,

Was she full-grown when you acquired her?

Yes, sir.

llow tall was VWimpie, by the way?

He's fifteen hands.

That would make him three inches taller than a pony?
Yes, sir.

When you acquired the mare, was she in foal or had the
the filly already been boran?

She had had the filly.

How old was the filly when you acquired the mare?
Well, I can only go by what the owner of the filly said
at the time, so I assume about five months to six months
of age.

In April of 1973, how old was the filly?

She would of been just about two years old.

Her birthday was just about that time?

Yes, sir.

It's been said that she was not weaned at the time?
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Qe
A.

Ql

Qe
A.
Qe

A.

Qe
AO
Qe

No, sir, she wasn't, She was not weaned.,

She was beyond the age of beinz weaned, wasn't she?
Yes, sir. -

Actually, the only reason that you say she wasn't weaned
because you didn't have a separate field to cut her out
in?

Yes, sir.

When, normally, would you have weaned ner, do you kunow?
Probably about a year of age.

Had the mare pretty much dried up?

I don't know. The filly still nursed off her, so she
may have been getting something. The mare would stand
and allow the filly to nurse.

She didn't look as heavy as she had previously, did she?
No, sir.

You said the filly weunt over in November. Did all the
horses go over in November?

Yes, sir.

During the wianter. did you supplement thelir diet?

Yes, sir, I did.

How did you do that?
with hay that myv father cut and with horse feed grain.

Were you continuing to do that into April?
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Qs
A.
Qe
A,
Q.

A.

Qe
A,
Q.
Ae

A.
Qe
A.
e
A.
Qe

A.

84

Yes, sir.

dad you diminished the ration?

No, sir.

Had you increased 1it?

No, sir.

What horse or horses among the four had you trained?
I had trained, personally, the pony, Smokie, and my
father's horse, Winmpie.

The mare was previously trained?

Yes, sir.

fhat training did you give the horse, Wimpie?
Obedience training, I guess you would call it., I taught
him to stand quietly while he was being handled; differ-
ent things of riding, like how to turn.

Was he a saddle horse?

Yes, sir.

Who rode him?

I did.

Anyone else?

No.

How about your dad, after he came home?

He did occasionally.

So, basically, you principally and your father occasion-
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A.
Qe

Qe
A.
Qe
A.

Qe

Q.

A,

A.
Q.

ally?

Yes, sir.

And, you did also train the pony, Smokie?

Tes, sir.

Was that a saddle pony?

Yes, sir.

Who rode 1t?

I did.

flow long did it take you to train the horse, or was it
still in training?

Well, they're almost always in training as far as Keep-
ing their minds from forgetting. I'd say about a year.
You started about a year before on this initial train-
ing of the horse, Wimpie?

A year before what? It takes about a year to train a
horse.

You completed the initial phase of training in a period
of about a year and then kept his mind on his business
after that?

Yes, sire.

What year did you train the horse?

I started in 1975, I believe.

So that would have been '75, '76 you'd been giving him
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Ae
Q.

Ao

.
L)
A.

Qe

Q.

A.

Qe
A,

Q.
A.

Q.

an intensive course?

Yes, sir.

And the pony, what year did you gizg the pony its inten-
sive course?

I started training him 1in_1973.

You trained him first?

Yes, sir.

You had been training the fillv about how long?

She really hadn't been into a scihedule yet. It was
—wintertime, and I don't usually handle them that often
in the winzer.

To what extent were you training her, then?

I don't know. Singled out, I night speﬂd about, spend
some time with her, a couple of hours, like once a wees.
Did you sort of have her on a lead line or what.,..?
Strictly a halter and & lead line.

You were just teaching her to follow the leader?

Yes, sir.

How long had you been doing that, not in terms of how
many hours a week, but over what period of months?

I'd say about three or four months.

How tall was the filly at the time of this accident?

She would have been about thirteen handse.
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Q.'.Thirteen nands, even?

A. ers.

Qs 1 believe you have some photographs of her, a photograph
of her?

A. Yes, sir.

(WHEREUDPON, the photograph referred to was marked Plain-
tiff's Cxhibit #17 for identification.)

Qe I'll show you what I refer to then as Exhibit #17 for
the plaintiff and ask you if you'd identify both norses
in the picture.

A. Yes, this 1s the filly and her mother.

Q. Which was which?

A. The filly is in the foreground and the mother is behind
her.

3. The filly is brown?

A. Yes, sir.

Q. Can you tell me when that photo was taken?

A. To the best of my knowledge, it's about a year before
her death,

Q. In the spring of '777?

A. Yes,

MR. MONAHAN: May I offer that

as Exhibit #17, Your Honor?

(93)

87




THE COURT: No objection.

MR. KUYKENDALL: I have no objec-

tion.

(WHEREUPON, the photograph marked Plaintiff's Exhibit #17
was received in evidence.)

Q.

A.

Did the filly have any distinctive markings, Mrs. Racey?
She had a white sock on her right rear leg and a small
star and a snick, white markings on the face.

Was there any differentiation between the color of her
tail and mane and the brown of her body?

Yes, sir. They were both black. The mane and tail were
black and her body was reddish-brown.

Can you tell me, from your experience, whether the filly
had stopped growing at the time of her death?

To the best of my knowledge, she had.

She was at least full height?

Yes, sir.

Do you know how much, it's got to be an approximation,
but how much, before the accident, she had achieved

full height?

It wouldn't of been long, I wouldn't think.

By that, what do you mean, that winter?

Yes.
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Q.

A.

Qe

How did the horses come through the winter oif '77 and
1787 )

Very well.

They were in good condition, good shape?

Oh, yes, yes, sire.

As I understand it, the filly got actually double ra-
tions of the sort. You put out feed and she was also
on milk?

Yes, sir.

She was eating the feed?

Yes, sir.

So, she was never hungry?

Not ta mv gnowledge.

When did you last see her? I'm talking about berore her

deathaes ‘ ' ey
It would have been the day of the accident.

At what time of day did you last see her alive?
Just right before dark.

That's just before dark on April 8, 18787

Yes, sir.

Did the sun set?

Yes, sir.

‘there did you see her at that time?
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A. Well, my last sight of her was uwu in the tield, but my
purpose for seeing her in the first place was I was feed-
ing all of the horses.

Q. When you say up in the field, referring you to the dia-
gram that your father put on the poard, can you tell us
which field you are referring to by the identifications
of P1, HH and P27

A. It would have Deen in Pl. Right about the center of
where the Pl is would have been the approximate area.

Q. Where were you-at the time? Were you in the field?

A. No sir. I was just outside of irt.

Q. Do you recall a barn near a pond?

A. Yes, sir.

Q. VWhere were you in relation to that?

A. I was on the west side of the barnm.

Q. Down in the lane?

A. Yes.

Qe And you looked around this side of the varn?

A. Well, not around it, but I was to the side of the barn.

Jde At the time that you saw the filly, where were the other
horses, if you know?

A. One of them was in the barnyard, still picking up little

scraps and everything. He always stayed behind, and the
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Qe

A.
(.Qo
A.
Q.

Qe
A.

Q.

other three of them were up on the hill with the filly.
The other two of them were with the filly.

Do I understand, then, that you had completed feedin.,
and they had gone up on the hill?

Yes, sir.

Did you have occasion to go into the field at all, your-
self?

Only during feeding.

¥hich gate did you go through?

It would have been the zate rizht beside the barn.

How was that fiﬁed when you went up to it?

It had a piece of heavy wire around it, twisted shut.
You had left the field, after feeding, when you last saw
the filly?

Yes, sir.

Had you closed that gate?

Yes, sir.

In what fashion did you do that?

I wired it the same way 1t had been closed before. I
wrapped the wire around the_post and wired it sinut.

How did you travel that day, what mode of travel?

I had a pickup truck.

‘there did you park it?
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A.
Qe

A,

Q.
A.

Right on the outside of that gate.

In the lane?

In the lane, yes.

Was anyone with you at the time?

No, sir.

And you returned to where?

I went to my hone.

In Strasburg?

My father's home.

Sulphur Spring Road?

Yes.,

When you left the RHoute 50 farm, did you know whetuner
that was before or after your father was there?

I don't really xnow, sir.

Had you seen him at the farm that day?

No, sir.

Then, what was the next thing you knew?

It would have been Sunday morning, about ten o'clock in
the morning. I received a phone call down at Iny apart-—
ment in Strasburz. I had gone home that evening, and
they said that...

Said there had been an accident?

Yes.,
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A.
Q.

A.

A.
Qe

Did you go to the scene, then?

Yes, sir.

What time did you get there?

About eleven o'clock.

wnen you got there, who was present?

ly fiance, now husband, had followed me up in his car.
Anyone else present then?

No, sir.

Where did you stop on initially arriving?
I believe I stopped inside the median.
Qut at 507

Yes.

What did you observe at that time?

Well, I saw the filly in the grass.

In the median?

Lying in the mnedian, yes.

Did you, then, go on the farm property?
Yes, sir.

What did you do at that time?

I went down around to look at the gate near the barn.
Did you look at any other gates?

No, sir.

Did yoﬁ know your father had been on the property that
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day?

A, No, sir.

Q. Did you know he had been on the hight before? Did he
tell you when you all saw each other at Sulphur Spring
Road?

A. I don't recall if we discussed that then.

Q. So. you went to the gate by the barn and examined 1t?

A. Yes, sir.

Qs Did you examine any other gates?

A. No, sir.

Q. Were you concerned that any of the other Jates might be
open?

A. Vell, the only other gzate that might have been open
would have been the one on the Airport Hoad side, and
I didn't even considér it because it had been chained
shut with a lock.

Qe You went and examined the one down by the barn because
that's the one you had used?

A. +Well, not because of that, but because if there was any
way of gaining access. aside from cuttinz the fence down
or something, that would be the way.

9. What did you find?

A, The zate was completely closed and wired shut.
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O O

Q.
A.
Q.

Did you look at it in comparison to the way it was that

you left it the night before?

To the best of my recollection, yes.

How did it compare?

As far as I remember, it
Have you ever been aware
farm to ride the horses?
No, sir.

Are you aware of anybody
No, sir, I'm not.

Have the gates ever been
edge?

No, sir.

Did anybody ever express

was the same way I had left it.

of any persons coming on the

walking across the fields?

tampered with, to your knowl-

any animosity to you or your

parents, that you know of?

No, sir.

Did you walk the fence line?

On a semi-regular basis,

yes.

Did you walk it the day following the accident?

No, sir.

Other than to examine the gate to see if it was closed,

did you make any investigation on your own to determine

how the horse might have

gotten out?
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A. No, sir.
MR. MONAHAN: Your witness.
MR. WEST: I have no guestions,
|

Your Honore.

EXAMINATION BY
MRe KUYKENDALL:

Qs hat breed of horse was the mother of this filly?

A. She was, I bought her to be a grade Arabian.

Q. What breed of horse was Wimpie, the fatuer?

A. He was a auarter horse.

Q. ilad Wimpie been castrated or altered before April 3th,
19787

A. Yes, sir.

Qe tHow long before, approximately?

A. It was in 1976, two years.

Q. He was a gelding at the time of this accident, is that
right?

A. Yes, sir.

Q. How high were the fences that enclosed the pasture that

these horses were in.e..

_ MR. MONAHAN: Your Honor, I'll

object to this. It makes her his own witness.

dR. KUYKENDALL: I think I have
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the right to cross-examine on the condition I asked her
whether or not she had checked to see whether there was
any way the horse could have gotten out.
THE COURT: Objection overruled.
MR. MONAHAN: Note my exception,
Your Honor.
THE COURT: Exception noted.
Can you state how high the fences were in relation to
you when you stood up?
It would be shoulder héight on me.
All the fences in that field where the horses were?
Yes, sir.
Was that the conditioghof the height of the fences on
April 8, 1978?
Yes, sir.
Did they have anything on top, any kind wire on top of
the fences?
Yes, sir, they have barbed wire. I was including that
height when I indicated my shoulder.
Had you ever had any trouble with the horses getting out
of that field prior to April 8, 19787
No, sir.

Describe the disposition of the mother of this filly,
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Q.
A.

Q.

A.

Q.
A.

Qe

A
A.

Q.

A,

98

this marc.

She was very quiet and gentle.

Descri.e the disposition and the nature of the filly.
About the same. she iust liked beinu loved and petted.
That was all I could do with her at that point.
State the relationship, other than mother and filly of
those two, how they got along and whether they stayed
together.

Yes, they did. They didn't like to be separated. I
never saw either one of them very far apart. They were
always within sight of each other and, basically, if
one was in one end of the field, you knew the other one
would be near.

What kind of a horse was the father of this filly?
Quarter horse.

Was he in the field with these other horses?

Yes, sir.

What was his charagteristics and his behavior?

Very, very quiet and gentle.

Still about the pony, that was a Chincoteague pony?
Yes, sir. ]

Tell about its nature and its cbharacteristics.

Well, I've always considered him guiet. I've let
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A,

Qo

children ride him occasionally, when I was out riding
him. | |

Did you ever ride a horse around that field, Pl, that's
shown on that diagram?

Yes, sir.

Which was that, the mare?

It was usually the horse, the gelding.

W¥hen you rode around, did you have occasion to look at
those fences that enclose that field?

Yes, sir. That would have been my purpose.

How long before April 8th, 1978, was it that you rode
around and looked at the fences that enclose tbat field?
It would have been that week. About a week prior to the
accident,

State what you found with respect to the condition

of the fences that enclose that field where the

horses were.

What was the condition?

Yes.

Perfect.

Did you find any fence that had been danaged or in dis-
repair?

No, sir.
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Q. When you went there on the evening of April 7th, or 8th,
rather, to feed the horses, what time did you get there,
approximately?

A. It would have been about 5, 5:30.

Q. Was the feed already there or did you take it there?

A. No, sir. I brought it,

Q. After you fed, did you stay while the horses ate?

A, Yes, sir.

Q. What gate did you go through?

A. The wooden gate near the barn.

Q. Is that the one on the waystand?

A. Yes, sir.

Q. Then, after the horses had eaten, what did they do?

A. They filtered back up into the field. They just
wandered up in there.

Q. Is there any good grazing up there on top of that hill?

A, Yes, sir.

Q. What was it?

A. Well, where my father has indicated, there was a large
hed of clover. It was just lush grass to me.

Q. I believe you said that ¥Wimpie, the gelding, had sort of
hung back a little when the others went up on the hill.

A. Yes, sir.
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Qe
A.

Qe

Q.

A.

An I correct that the last time you saw VWimpie and the
other horses was after you had gone out of the field?
Yes, sir.

¥hat did vou do when you went out of the field? Did you
close the gate?

Yes, sir. And wired it shut,

Had you ever trained the filly to jump?

No. sir.

Had the filly ever had a saddle on her?

No, sir.

The filly ever had a bridle on her?

No, sir.

Did vou ever know that the filly had ever jumped any-
thing?

No. sir.

What do vou mean. that she had or hadn't?

To my knowledge, she had not jumped.

Did you ever know that the mare ever jumped anything?

No, sir. I don't believe she ever had.

Now, the next day after you had been told that the £illy
had been killed, I believe you said you went up to the
gate where you had been the day before?

Yes, sir.
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Qs Did you have an occasion to go into that field where
the horses were at any time after the 8th to look arcund
at the fences?

A. Not immediately after that, no.

Q. How soon after it?

A. Agzain, it would have been within that week, that next
wveek.

Q. Did you find. on vour inspection. the fences had anv-
thing wrong with them?

A. No, sir.

Q. -What condition were the fences in when you did inspect
them after this accident, as compared to the condition
they were in on your last inspection before the accident?

A. There had been no change in their condition.

Q. Were they still the same height that you described be-
fore?

A. Yes, sir.

Q. Up to your shoulders?

A. Yes, sir.

Qs Do you know your height?

A. Yes, sir. 1I'm about 5'&6".

Q. How high would vou say your shoulder is, above the

ground?
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A.

Just under five feet,

MR. KUYKENDALL: I believe that's
all.

MR. MONAHAN: Just one guestion.

EXAMINATION
BY MR. MONAHAN:

Q.

A.

Q.
A.

Qe

You got to the farm and you had to get the feed out of
the truck?

Yes, sir.

Was it a bucket?

Yes, sir. I measured it out.

Never having fed horses, did you put the feed out or
did you call the bhorses in and then put the feed out?
llow does one do that?

I usually call them before I put the feed out. If they
weren't bhungry, sometimes they wouldn't come.

On this occasion, do you know what you did?

Yes, I called them first.

They were out in Pl at the time?

Yes.

In what part whea you...

They would have been on top of the hill where the Pl is

in that drawing.
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Q. DBetter than half-way across the field.

A. Yes;{sir. '

Q. How does one call horses?

A. Well, I usually yell and whistle, a combination.

Q. Do they come immediately or as they see fit?

A. Usually, they come in a run.

Q. And then you would pen them in some place?

A. No.

Q. They just mill around down where they know they'll be
fed?

A. Yes,

Q. Where is the bucket at this point, still in the truck
or have you brought it over to the edge of the...

A. I have it in my hand. What I would do is I would get
the feed out of the truck and go inside the field and
stand with the bucket until they canme.

Q. Do you spread it so that all of them can get a fair shot
of it?

A. Yes, sir.

Q. How long did that feeding process take?

A, Vell, they ate slowly. It would have been about a half
hour.

Q. And then as each became content, he'd just move of1?
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A.
Q.
‘A,
Q.
A.
Q.
A,
Q.
A.

Qo

Yes, sir.

So, Wimpie was the last finished?

Yes, sir.

How long was it until he finished?

Probably about 45 minutes.

Had he gone up in the field by the time you left?

He was leaving, yes. He was heading out.

So about 45 minutes after you started feeding him?
Yes, sir.

While they were doing their eating, did you just Kind
of stay and talk to them and pet them?

Yes, I always walked around and petted them.

When Wimpie trailed off, you picked your bucket up?
Yes, sir.

And put it back in the truck?

Yes, sir.

This necessitated going back to the truck. Had the gate
been opened during the period of feeding?

No, sir.

Basically, you got out of that truck, got the bucket
fron the rear, came over, unwired the gate, closed it
again?

After I got through.
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Q.
A.

106

After you were already inside?

Yes, sir.

Did you wire it at that time?

NOo, 1t wasn't necessary. The gate was too heavy. It
had to be...

Then, you spread the feed, or excuse me, called the
horses in, spread the feed, petted and talked to them
for about 45 minutes until the last one left...

Yes, sir.

Either had the bucket in your hand or picked it up...
Yes, sir.

And went over, opened the gate, went back through it,
wired it...

Yes, sir.

And looked up and saw them in the pasture up at P17
Yes, sir.

Got in the truck and went home?

Yes, sir.

That was, therefore, some 45 minutes to an hour after
you arrived?

At least,

lore than an hour after you arrived?

Well, no. I1'd say it was a full hour, but not more.
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MR. MONAHAN: Thank you very much. -

MR..KUYKENDALL: Excuse me, doO...

MR. WEST: I have no questions.

MR. KUYKENDALL: I have just a
couple of other questions I overlooked.

EXAMINATION BY
MR. KUYKENDALL:

Q. Jennifer, where did the horses get water in that field?

A. VWell, there was a very large pond in the bottom of the
field, in between the barn and the hill where they fed.

Q. Now, that gate that was at the barn which you passed to
feed the horses that evening, was that gate easily
opened or did you have to 1lift it?

A. No, it required some effort. You had to drag it or
pick it up and carry it.

Q. How high was that gate?

A. In inches or feet or...

Q. According to your...

A. Well, I guess about four feet.

Q. What kind of a gate was it?

A. Wooden, wood gate.

MR. KUYKENDALL: I think that's

all.
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(WHE

was

UR,

Qe

courtrocm, 1f you wish.

REUPON, the witness was excused.)
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