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VIRGINIA: 

THE ROTONDA CONDOMINIUM UNIT 
OWNERS ASSOCIATION, a Virginia 
condominium association, on 
on behalf of itself and all 
unit owners at The Rotonda 
Condominium, 

Plaintiff, 

vs. 

THE ROTONDA ASSOCIATES, 
a Virginia general partnership, 

Serve: Rotonda Development 
Corporation 

William G. Thomas 

and 

Registered Agent 
510 King Street 
P.o. Box 820 
Alexandria, VA 22313, 

ROTONDA DEVELOPMENT CORPORATION, 
a Delaware corporation, individ­
ually, and as a general partner 
in The Rotonda Associates, 

Serve: William G. Thomas 

and 

510 King Street 
P.O. Box 820 
Alexandria, VA 22313, 

ROTONDA REALTY, INCORPORATED, 
a Delaware Corporation, individ­
ually, and as a general partner 
in The Rotonda Associates, 
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Serve: William G. Thomas ) 
510 King Street ) 
P.O. Box 820 ) 
Alexandria, VA 22313, ) 

) 
Defendants. ) 

MOTION FOR JUDGMENT 

COMES NOW THE ROTONDA CONDOMINIUM UNIT OWNERS ASSOCIATION, 

an unincorporated association ( 11Association 11
), and moves this 

Court for judgment against the Defendants, The Rotonda 

Associates, Rotonda Development Corporation, and Rotonda 

Realty, Inc., and in support thereof states as follows: 

Jurisdiction 

1. This is an action for damages for breach of warranty 

and negligent construction and repair relating to the common 

elements of The Rotonda Condominium located in Fairfax County, 

Virginia. This Court has jurisdiction over the subject matter 

of this Motion for Judgment. 

2. Plaintiff Association is an unincorporated Association 

organized under the Virginia Condominium Act, Section 55-79.39, 

et .!.!S.:., of the Code of Virginia, as amended (the 11ACt 11
), whose 

membership ~s comprised of the individual owners of the 

Condominium units of The Rotonda Condominium. Plaintiff 

Association has standing to bring this action pursuant to 

Section 55-79.80(bl) of the Act. 
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3. The Plaintiff Association is by law responsible for 

the maintenanc~, repair, renovation, restoration, replacement, 

management, and operation of the common elements of the 

Condominium project of The Rotonda Condominium, and. brings this 

action in order to enforce rights relating to those common 

element properties. 

4. Pursuant to the Declaration, the common elements 

constitute all of the Condominium other than the units, 

including but not limited to the roofs, exterior brickwork and 

masonry, balconies, subterranean walls, garage floors, and 

asphalt paving. 

5. Defendant Rotonda Associates ( 11 Declarant 11
) is a 

Virginia general partnership authorized to do business in 

Virginia. The Defendant is the Developer and Declarant of the 

Condominium, pursuant to a Declaration dated January 25, 1978, 

and recorded in Deed Book 4797 at Page 1 in the Land Records of 

Fairfax County, Virginia. 

6. Defendant Rotonda Development Corporation ( 11 RDC 11
) is a 

corporation incorporated under the laws of Virginia and 

Delaware, and authorized-to do business in Virginia. RDC is a 

general partner within the Defendant Declarant general 

partnership, and to the best of Plaintiff's knowledge, 

information, and belief, RDC has transacted business in the 

Commonwealth of Virginia, and has subjected itself to personal 

jurisdiction pursuant to Section 8.01-301 of the Code of 

Virginia, as amended. 
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7. Defendant Rotonda Realty, Incorporated ("RRI") is a 

corporation in~orporated under the laws of Delaware, and 

authorized to do business in Virginia. RRI is a general 

partner within the Defendant Declarant general partnership to 

the best of Plaintiff's knowledge, information and belief. RRI 

has transacted business in the Commonwealth of Virginia, and 

has subjected itself to personal jurisdiction pursuant to 

Section 8.01-301 of the Code of Virginia, as amended. 

General Allegations 

a. The Rotonda Condominium was designed, constructed, 

marketed and sold to members of the Plaintiff Association by 

Defendants during the period from July, 1976 to December, 

1980. The Rotonda consists of six buildings and other 

improvements which were designed, developed, manufactured, 

installed, constructed, and sold by Defendants, agents of 

Defendants, or by others under Defendants' direct control, 

direction and supervision. The six buildings containing the 

condominium units, and other improvements constituting the 

condominium's common elements, were constructed and completed 

at various different times with the 4-1/2 year period set out 

above. 

9. During the design, development, manufacture, and 

installation, construction of the improvements and the 

condominium buildings, including the structural, mechanical, 



electrical and plum~ing systems thereof, certain errors, 

deficiencies, and problems occurred or were created including 

but not limited to the following: 

(a) Roofing, including without limitation to 

membrane, ballast, insulation, and cant strips. 

(b) Brick and masonry wall systems, including 

without limitation to tuckpointing, relief 

angles, cantelevered brick and obtuse interior 

corners. 

(c) Balconies, including without limitation to 

improper rail posts, rusting and defectively 

designed, placed and installed reinforcing bars 

and concrete. 

(d) Expansion joints, particularly those in 

subterranean walls, garage ceilings, and garage 

floor slabs. 

(e) Entryways and supporting fill. 

(f) Garage entry drives. 

(g) Subgrade concrete garage walls and ceilings. 

(h) Subterranean waterproofing. 

(j) Garage floor slabs. 

(k) Coping and parapet walls. 

(1) Roof and fascia on Building 6. 

(m) Paving and asphalt work. 
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(n) Electrical, mechanical, plumbing and sprinkler 

.systems, including without limitation, hot water 

return water piping joints. 

Count I 

Breach of Warranty 

10. Paragraphs 1 through 9, inclusive, are realleged 

herein as if fully set forth. 

11. The common elements of the condominium are 

statutorily warranted against defects by the Defendants under 

the Virginia Condominium Act (the "Act 11
), Section 55-79.79. 

12. The deficiencies, errors and problems set out in 

Paragraph 9, above, constitute structural defects within the 

meaning of Section 55-79.79 of the Act. 

13. In January, 1980, Defendants and Plaintiff 

contractually agreed to modify the warranty given by Section 

55-79.79 of the Act ("Agreement 11
) by extending the warranty to 

cover all structural defects which existed during the first two 

years after the later of either the completion date of the 

affected common element, or the date or recordation of the deed 

to the first unit conveyed in any portion of the condominium in 

which the common element is located. The parties agreed that 

the warranty under Section 55-79.79 applied whether or not the 

defect was discovered during that two year period. A copy of 

that agreement is attached as Exhibit 11 A". 
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14. Each of the structural defects set forth in paragraph 

9 above, exist~d within that two year period established and 

defined by the January, 1980 Agreement between the Defendants 

and Plaintiff Association. 

15. The Defendants had notice of or were aware of all or 

many of these structural defects listed in Paragraph 9. 

16. Defendants were also notified of or aware of 

information that, had due diligence been exercised by 

Defendants, would have readily lead them to discover each and 

every one of the structural defects alleged in Paragraph 9, 

above. 

17. Defendants failed to make timely, proper, and 

adequate investigation and cure of these defects. In some 

instances, the Defendants attempted to but failed to cure the 

defects. In regard to certain other defects, Defendants made 

either no attempt to cure whatsoever, or wrongfully refused to 

cure the defect. 

18. The existence of these structural defects and the 

Defendants' failure to cure these defects constitutes wrongful 

breach by Defendants' of their warranty under Section 55-79.79 

of the Act, .as modified by the January, 1980 Agreement. 

19. By reason of Defendants' wrongful breach of warranty, 

Plaintiff Association and its member unit owners have been 

damaged, which damages include, without limitation, the cost to 

cure the structural defects and all consequential damages and 

expenses associated therewith. 



WHEREFORE, Plaintiff demands judgment against Defendants, 

jointly and seyerally, in the amount of One Million Six Hundred 

Fifty Thousand Dollars ($1,650,000.00), plus costs and 

attorney's fees, and such further relief as the Court deems 

proper and just. 

Count II 

Negligent Construction 

20. Plaintiff realleges Paragraphs 1 through 9 and 

Paragraph 12 of this Motion for Judgment as if fully set forth 

herein. 

21. Defendants were under a legal duty to Plaintiff to 

properly and competently design, develop, manufacture, 

construct and install the buildings and all improvements to the 

condominium property, and all structural, mechanical 

electrical, and plumbing systems of those improvements, in a 

manner commensurate with the industry standards. 

22. Defendants negligently failed to perform and comply 

with their duties to Plaintiff, such that Defendants 

negligently and improperly designed, developed, manufactured, 

constructed and installed certain of the common elements of the 

condominium. 

23. Defendants' negligence and breach of duty has 

resulted in structural defects in the condominium property 

including those set forth in Paragraph 9 above. 
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24. By reason of, and direct and proximate consequence 

of, Defendants! negligence, Plaintiff and its member unit 

owners have been damaged, which damages include, but are not 

limited to, the costs to cure those defects and all related 

consequential damages and expenses. 

WHEREFORE, Plaintiff demands judgment against Defendants, 

jointly and severally, in the amount of One Million Six Hundred 

Fifty Thousand Dollars ($1,650,000.00), plus costs and 

attorney's fees, and such further relief as the Court deems 

just and proper. 

Count III 

Negligent Repairs 

25. Paragraphs 1 through 17, inclusive, of this Motion 

for Judgment are realleged as if fully set forth herein. 

26. Defendants had a legal duty to Plaintiff to perform 

all attempted cures and repairs of structural defects and other 

problems on the condominium property in a competent and proper 

manner commensurate with industry standards. 

27. Defendants negligently and improperly failed to 

perform and discharge that duty. Defendants attempted to 

repair or cure all or some defects including, but not limited 

to, those items listed in subparagraphs {a), (b), {c), (d), 

(f), {h), (i), (k), (1) and (n) of Paragraph 9, above. The 

repairs and attempted cures made by Defendants of the 

structural defects and other problems were themselves 
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defective. Defendants utilized or made incorrect and 

incomplete investigations, incorrect diagnosis, and made 

improper repairs by the use and application of erroneous 

techniques, materials, and methods. In certain instances, 

Defendants• defective repairs and attempts to cure certain 

defects actually aggravated existing structural defects and 

resulted in additional damages to the condominium property. 

28. By reason of, and direct and proximate result of, 

Defendants• negligence, Plaintiff and its owner members have 

been damaged, which damages include, but are not limited to, 

the costs to correctly repair and cure both Defendants• 

negligent repairs and attempts to cure structural defects and 

problems, as well as all related consequential damages and 

expenses. 

WHEREFORE, Plaintiff demands judgment against Defendants, 

jointly and severally, in the amount of One Million Dollars 

Three Hundred Thousand Dollars ($1,300,000.00), plus costs and 

attorney's fees, and such other relief as the Court deems just 

and proper. 

THE ROTONDA UNIT OWNERS ASSOCIATION 

By Counsel: 

~0 



HYATT & RHOADS, P.C .• 
1275 K Street, N.w. 
Suite 1100 
Washington, D.C. 20005 
(202) 682-1800 

Of Counsel: 

Philip s. Downer 
Jeffrey A. Hurley 
2200 Peachtree Center Harris Tower 
233 Peachtree Street, N.E. 
Atlanta, Georgia 30303 
(404) 659-6600 
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AGREEMENT 

This is an agreement between THE ROTONDA ASSOCIATES, 

("THE DECLARANT") and THE ROTONDA CONDOMINIUM UNIT OWNERS 

ASSOCIATION ("THE ASSOCIATION"). This Agreement is dated 

January 21, 1980 

ARTICLE I 

Recitals 

1.1 The purpose of this Agreement is to define the rights 

and responsibilities of the parties to this Agreement respect-

ing warranties concerning the structural integrity of certain 

common elements at The Rotonda Condominium. 

1.2 The Rotonda is a phased condominium development which 

will, when completed, consist of 6 buildings. The construction . 
of Building No. 6 (the sales pavilion) was begun in July, 1976, 

and completed in October, 1976. The construction of Building 

No. 1 was begun in November, 1976, and completed in January, 

1978. The construction of Building No. 2 was begun in July, 

1977, and completed in August, 1978. The construction of 

Building No. 3 was begun in June, 1978, and completed in August 

1979. The construction of Buildings Nos. 4 and 5 was begun in 

October, 1978, and June, 1979, respectively, and neither is 

complete at the time of execution of this Agreement. The dates 

of the conveyance of the first unit in each building is as 

follows: 

1.2 ''" .. 



Building No. 1 

Building No. 2 

Building No. 3 

January 26, 1978 

August 17, 1978 

August 21, 1979 

1.3 Pursuant to the Condominium Instruments, the Declarant 

has the power to appoint the members of the Board of Directors 

of the Association for a period of five years; from January 26, 

1978, (the date the first unit was sold) or until units to 

which 75% of the percentage interests in the common elements 

appertain are sold and settled, whichever occurs earlier. As 

of the date of this Agreement, Declarant has appointed six of 

the nine directors; three members who were nominated by the 

unit owners were appointed by the Declarant as of October 31, 

1979. All nine directors concur in the execution of this Agreement. 

1.4 For the past several months, there has been consider-

able discussion concerning the necessity of and timing of a 

comprehensive, general engineering study of the structural 

integrity of the completed buildings. This concern was 

occasioned by no specific structural d~fect but rather by: 

(a) recent disclosure of disputes and poten­

tially costly litigation concerning alleged 

structural defects respecting common elements 

of other residential condominium complexes in 

Northern VirginiaJ 

(b) apprehension as to the time period within 

which the statutory warranty ("the structural 

warranty") contained in §SS-79.79 of the 

-2-



Virginia Condominium Act, may be enforced, 

since the structural warranty expires as to 

Building No. 1 and Building No. 2 on January 

26, 1980, and August, 1980, respectively; and 

(c) a desire on the part of The Rotonda 

Resident Advisory Council to have, prior to 

January 26, 1980, a thorough inspection of all 

pertinent structural systems of the common 

elements (including mechanical and electrical 

rooms and areas, elevator shafts, ventilation 

areas, roofs, heating and air conditioning, 

etc.) to be conducted by an architectural and 

engineering firm not connected with the 

Declarant or any contractor of the Declarant. 

It has been proposed that the funding for this 

could be accomplished by several methods, 

including special assessment of each unit 

owner. 

1.5 In light of the action of the Board of Directors of 

the Association to engage the independent engineering firm of 

Tadjer-Cohen-Associates for the purpose of serving as a consul­

tant to the Association to determine the structural integrity 

of the common elements, it is the Declarant's opinion that such 

a further structural inspection is premature and unnecessary at 

this time. 

-3-
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1.6 The Declarant believes that the common elements have 

been properly constructed and comply with the requirements of 

the structural warranty. The Declarant does, however, desire 

to relieve the apprehension of the Association as to the time 

limit for enforcement of the structural warranty after its 

expiration. 

ARTICLE II 

Extension of Statute of Limitations 

2.1 In order to alleviate the concerns of unit owners 

described above, in consideration of the mutual assurances and 

forbearance and for other valuable consideration, the receipt 

and sufficiency of which is hereby acknowledged by Declarant, 

Declarant for itself, its heirs, successors and assigns hereby 

agrees not to invoke, or raise the defense of Statute of 

Limitations to_ any suit ·:o enforce the structural warranty on 

the common elements at The Rotonda bro~ght by The Association 

within five (5) years from the date the cause of action accrues. 

2.2 Declarant agrees that the Association may enforce the 

structural warranty in respect of any structural defect in the 

common elements which has occurred within two years of the date 

of recordation of the deed to the first unit to be conveyed in 

that portion of the c~ndominium in which the common element is 

located, or completion of th·e common element, whichever is 

later, even if such structural defects are not discovered 

within that two year period. 
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. 2. 3 The rights and obligations cre~ted in this section are 

not in lieu of other warranties, either express, implied or 

statutory existing in respect of the common elements, nor is it 

affected by any provision of the Limited Warranty given to 

purchasers. 

ARTICLE III 

Enforceability 

3.1 This Agreement shall be binding upon all parties and 

may be enforced by appropriate legal pleading in any case 

instituted by the Association or the Declarant • 

. Executed on the date set forth above. 

~xecuted before me this 
of ~""'ey ,,-rcJ 

before me this 
of ~!lv"r7 t1 nz 

-s-

THE ROTONDA ASSOCIATES 

, ... 7 . 

c/;{~-ltt!L a_,, , L 
"DECLARANT ' -

/ ) 
~· 

THE ROTONDA CONDOMINIUM 
UNIT OWNERS ASSOCIATION 

l.G 



• 
VIRGINIA: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

THE ROTONDA CONDOMINIUM UNIT ) 
OWNERS ASSOCIATION, ) 

THE 

) 
Plaintiff, ) 

) 
v. ) AT 

) 

ROTONDA ASSOCIATES, et al., ) 
) 

Defendants. ) 

MEMORANDUM OF POINTS AND AUTHORITIES IN 
SUPPORT OF PLAINTIFF'S OPPOSITION TO 

DEFENDANTS' PLEA IN BAR AND AMENDED PLEA IN BAR 

Preliminary Statement 

On July 23, 1985, Plaintiff, The Rotonda Condominium unit 

Owners Association (hereinafter "Plaintiff" or "Plaintiff 

Association"), filed its Motion for Judgment against 

co-Defendants, The Rotonda Associates, the Rotonda Development 

Corporation and Rotonda Realty, Incorporated (hereinafter 

referred to collectively as "Defendants"). In its Motion for 

Judgment, Plaintiff requested damages caused by numerous 

construction defects, alleging that Defendants had oreached 

their statutory warranty against structural defects, had 

negligently constructed Tne Rotonda Condominium (hereinafter 

referred to as "the Condominium"), and had neligently affected 

repairs to the Condominium. 
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2. Equitable Estoppel 

Should the Court entertain Defendants' position 

that the common elements were completed upon construction of 

the buildings rather than upon satisfaction of the punchlist 

items, Plaintiff Association's cause of action is still timely 

in that Defendants, through their actions and representations, 

are equitably estopped from raising a statute of limitations 

defense. 

Virginia courts nave recognized the theory of 

equitable estoppel to prohioit a defendant from using the 

defense of statute of limitations to avoid liability where, by 

his actions or silence, he has induced plaintiff, to 

plaintiff's detriment, to believe and to rely upon certain 

facts or to refrain from litigation in the hopes of attaining 

satisfaction on a claim. American Mutual Liability Insurance 

Co. v. Hamilton, 135 S.E. 21 (1926) (because insuror had 

repeatedly promised injured insured that his medical expenses 

would be paid for under the insurance policy, insuror could not 

escape reimbursement liability by raising the statute of 

limitations). See also, Lataif v. Commercial Industrial 

Construction, Inc., 286 S.E.2d 159 (1982) (nA person induced to 

refrain from taking an action ne otherwise would have taken has 

changed nis position in reliance upon the inducement. When one 

has lulled another into inaction to his detriment, the latter 

may invoke estoppel against the former.n Id. at 161, 

18'· 



citing to City of Bedford, infra) ; City of Bedford v. James 

Leffel and Co~, 558 F.2d 216 (4th Cir. 1977) (defendant, who 

installed turbine engines in 1969 that failed to properly 

perform, and who participated in unsuccessful remedial repairs 

of the engines through 1975 could not raise the statute of 

limitations to bar plaintiff's action. Despite lack of deceit, 

plaintiff, to its detriment, relied on defendant's acts and 

promises to repair and avoided litigation believing it would 

receive satisfaction of its warranty claims); suttine v. 

Savas, 455 F.Supp. 153 (s.o.w.va. 1978) (where a fiduciary 

relationship existed between parties so that plaintiff had 

placed confidence in the business dealings of the defendant and 

had relied upon defendant to deal honestly witn it, defendant 

could not use this fiduciary relationship or the statute of 

limitations to obstruct plaintiff's action). 

Plaintiff Association, like those plaintiffs in 

the cases cited aoove, relied to its detriment upon Defendants' 

reassurances that they intended to make Rotonda a "model 

residence," and that 

With reference to your question about 
whether The Rotonda Associates is respon­
sible to correct at its expense a structural 
defect occurring during the two-year warranty 
period but within the five-year period -- the 
answer is yes. As we nave continually said, 
we believe tnis to be the law today; however, 
even if it is not, we will not stand on 
technicalities. 

See Cecchi letters, Exhibit "B," Number 1. 
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The Developer .has repeatedly placated concerns expressed 

by the unit owners that now comprise Plaintiff Association by 

stating that 

We believe that The Rotonda has provided you 
witn an outstanding product and with great 
value for your money. It is practically impos­
sible, in a project of this magnitude and 
complexity, however, to avoid a certain degree 
of human error, in spite of the nigh degree of 
care and control exercised tnroughout the 
development process. 

What we can assure you unequivocally is that 
we do stand behind our product, and that means 
tnat we will correct any mistake for which we 
are responsiDle, irrespectively of tne time 
when such mistake is discovered or reported. 

See Cecchi letters, Exhibit "B," Number 2 at 2. 

In another letter, Defendants emphasized, on tne eve of 

the warranty expiration period for Phase One of the condominium, 

tnat ID's commitment to The Rotonda and its 
residents is one of substance and not one that 
will be affected by technicalities. We intend 
to deliver to you wnat we contracted to deliver, 
possibly more, but definitely no less. And if 
in the process we or our contractors did some­
thing wrong, we will make the appropriate repair, 
irrespectively of the expiration date of a 
formal warranty. 

See Cecchi letters, Exhibit "B," Number 3 at 6. 

In addition to the many promises made oy Mr. Cecchi and 

other Defendants, both written and verbal, Plaintiff 

Association relied upon the import of Defendants' extensive 

repair program, that Defendants could and would construct 

functional common elements. See discussion of repair program, 

Section III (A) ( 2) (b) , supra. 

20 



Throughout the period of Defendants' control of 

Plaintiff Association, Defendants repeatedly dismissed as 

premature concerns expressed by members of Plaintiff 

Association that engineering surveys should be conducted to 

evaluate the cause and extent of any defective common 

elements. In 1980 and 1981, after the surveys were conducted 

and the deficiencies discovered, Defendants repeatedly 

reassured members of Plaintiff Association their intention to 

repair all structurally defective common elements. For 

example, in a series of 1982 correspondence from Richard 

Grizzard of Defendant Rotonda Associates to Stanley Siegel of 

Plaintiff Association, the last of which is attached hereto as 

Exhibit "In Defendants promised to "proceed witn the worK 

outlined as expeditiously as possible and . . • [to] report to 

you upon its completion ... Id. at 1. Defendants' attachments 

to these letters detail the warranty work in progress by tne 

developer as including such items as masonry work, subterranean 

walls, balconies and humidifier and condensate drain lines. 

Tnrough correspondence and repair programs such as these, 

Plaintiff carne to rely upon Defendants' promises to repair sucn 

documented structural defects. 

Additionally, members of Plaintiff Association 

made clear to Defendants and their counsel their goal of 

resolving all disputes with Defendants without resorting to 

litigation and were reassured, verbally and through the Cecchi 
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letters, of Defendants' similar goal. In an emotional 1979 

letter, attached hereto as Exhibit "J," to Thomas & Sewell, 

then counsel for Defendants, the unit owners who now comprise 

Plaintiff Association set forth tne history of representations 

made to them by Defendants, promising to repair any discovered 

defects. The unit owners also stated their desire to cooperate 

with Defendants' non-litigative approach to warranty solutions, 

stating 

We are determined to resolve conflicts 
which we may nave with the Declarant witnout 
having to resort to litigation. Thus, we 
are determined to make every effort to see 
that issues respecting the statutory period 
for commencing lawsuits by the Rotonda 
Association against tne Declarant never 
have any practical significance for us. 

See Exhibit "J" at 4. 

Shortly after receiving this letter, Defendants 

negotiated with Plaintiff the warranty Agreement of January 21, 

1980, incorporating into its text the Defenants' promise to 

repair as follows: 

1.6 The Declarant believes that the 
common elements have been properly con­
structed and comply with the requirements 
of the structural warranty. The Declarant 
does, however, desire to relieve the appre­
hension of the Association as to the time 
limit for enforcement of the structural 
warranty after its expiration. 

See Exhibit "C" at 4. 

From 1979 through 1984, Defendants continued to 

induce reliance by Plaintiff Association upon Defendants• acts 

of and promises to repair, thereby causing Plaintiff 
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Association to refrain from enforcing its rignts through 

litigation under its statutory warranty and common law remedies. 

Defendants are therefore now foreclosed from 

asserting a defense of statute of limitations against Plaintiff 

Association. 

IV. Conclusion. 

For the above reasons, Defendants' Plea in Bar and Amended 

Plea in Bar should be denied. Their cursory treatment of one 

of several applicable statutes of limitations and its 

negligible review of the facts of this case render it legally 

deficient, if not misleading, and witnout merit. 

As Plaintiff has set forth above, its Motion For Judgment 

was timely filed under all tnree applicaole statutes of 

limitations, Virginia Code Sections SS-79.79(c), 8.01-250 and 

8.01-243. In insisting that the statutory period for filing 

nas elapsed for all causes of action, Defendants incorrectly 

assess tne time of accrual of Plaintiff's causes of action in 

all counts. 

As shown by Plaintiff above, accrual is triggered, for 

purposes of Plaintiff's claims for breacn of warranty and 

negligent repairs, by Defendants• refusal or failure to 

satisfactorily repair the defective common elements. For 

purposes of Plaintiff's claim for negligent construction, 

accrual is not triggered until tne puncnlist warranty items 

were accepted by representatives of Plaintiff Association. 
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THE ROTONDA ASSOCIATES 

Mr. Albert W. Highsmi. th 
President 

A SUBSIDIARY OF l.D.l. 

Octcber 25, 1979 

'Ihe Rotonda Condani.nium Unit <Mners Association 
8330 Greensl::oro Drive · 
r-tr.ean, Virginia 22102 

Dear Mr. Highsmith: 

I am in receipt of your recent letter concerning Ir¥ letter to you of 
Septerrber 28, 1979 al:out the statutocy structural warranty and its enforce-
ability at The R:>tonda. · 

I have re::eatedly said that it is the intention of The Potonda 
Associates to provide the maximum assurance to the hcaneowners at '!he 
Rotonda in regard to the structural warranty. 

My letter of Septemter 28, 1979 constitutes a binding agreenent upon 
The Rotonda Associates that the ultimate but assur~y urmecessazy legal 
-weapons for enforcenent of the warranty will be available to the Assa:iatiat 
for five years. By giving the Association this ultimate ri<jht of legal action, 
it must be clear that 'lbe ~onda Associates will work with the Associaticn 
to ill itspromises of a structurally sOUl"d project. · 

~-----------------------..... ··-=-..::---·. 
t4i th reference to your question alx>ut \\rilE~ther The RJtoma Asscciates 

is resp::>nsible to correct at its expense a structural defect occurring 
during the two-year warranty pericd disoovered after the expi.ratioo of 
the two-year warranty but within the five-year pericxl--the answer is yes. 
As ~ have oontinua.lly said, \E believe this to be the law today; however, 
even if it is not, we will not stand on technicalities and that is the 
reason for our letter agreenent of September 28. 

G:/lc 

e:re are any further questions, please do not hesitate to inquire. 

Sine2rely yours, 

Far: nm ~ ASSC£M 1-
f~/}.(.L X?ite_)<(J!.,cL.) 

By: GiuseJ:Pe Cecchi 
P,~sident 
Rotonda Realty, Inc. (General Partner) 

FIELD OFFICE: 8330 GREENSBORO DRIVE, MCLEAN, VIRGINIA 22 I 01 • PHONE (703) 82 1·6830 
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THE ROTONDA ASSOCIATES A SUBSIDIARY OF l.D.l.J I 
.. GRI ~~~ LEE '''=. 

Octobex ··1, ll~¥-9 MAT VEL 

T. R. A. 

Ms. Gloria D. Hawkes 
Acting Chairperson 
The Rotonda Resident Advisory Council 

Dear Ms. Hawkes: 

OCT 1 ·c79 

As promised to the Resident Advisory Council in our meeting 
of August 15, I have requested our attorneys to determine the 
applicable statute of limitations for enforcem~nt of the 
structural warranty provided in ·the Virginia Condominium Act. 

Attached hereto you will find a copy of the legal opinion 
prepared by Thomas and Sewell. 

Our attorneys have informed us that there is a significant 
likelihooc that the statutory warranty may be construed as 
an implied contract and that the applicable statute of limi­
tations for enforcing the statutory warranty would be three 
years from the date the cause of action accrues. Our attorneys 
have further informed us that the applicable statute of limi­
tations for enforcing a written contract is five years from 
the date of the accrual of the cause·of action. 

Since the structural warranty is created by statute, we have 
been advised that the Declarant cannot modify or amend its 
provisions. 

Since our original intention was and still is to provide 
max~um protection to our purchasers, including the avail­
ability of the 5 year statute of limitation on enforcement 
of the statutory warranty, we have agreed to waive any 
applicable statute of limitations shorter than 5 years. 

Enclosed please f~nd a copy of my letter dated September 28, 
1979 to the President of the Rotonda Unit OWners Association, 
constituting such agreement. 

While ~is agreement does not create a new warranty or modify 
the statutory warranty, it does, nonetheless, enable the Unit 
OWners Association to enforce the statutory warranty for a 
period of five years from the accrual of the cause of action, 
as compared to three years if the warranty is classified as 
an ~plied contract • 

. 27 
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Ms. Gloria D. Hawkes 
October 1, 1979 
Page 2 

The legal opinion of Thomas and Sewell, together with our 
agreement, will release- I am sure--the concern expressed 
by some members of the Resident Advi~ory Council about the 
Unit OWners Association losing their rights to enforce the 
statutory warranty on common elements after January 1980. 

Aside from any legal consideration,however, I would like to 
reconfirm to you my assurance that IDI 1 s commitment to you 
is one of substance and will not be affected by technical­
ities. 

We believe that The Rotonda has provided you with an out­
standing product and with great value for your money. It is 
practically impossible, in a project of this magnitude and 
complexity, however, to avoid a certain degree of human 
error, in spite of the high degree of care and control exer­
cised throughout the development process. 

W.~at we can assure you unequivocally is that we do stand 
behinc ou= product, and that means tha~ we ~ill correct any 
mistake for which we are responsible, irrespectively of the 
time when such mistake is discovered or reported. 

As I stated before, at The Rotonda we have created an out­
standing project and we plan to use it as referral for future 
ID! projects. Certainly we must make sure that it is and 
continues to be a ~gooe" referral. 

GC/gfs 
Enclosure 

cc: Membersof The Rotonda Residents Advisory Council 
Board of Directors, The Rotonda Unit OWners Association 
Wil1iam G. Thomas, Esquire 

, 
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INTERNATIONAL DEVELOPERS, 

Auqus~979 
Dear Members of The Rotonda Resident Advisory Council, 

Following the receipt of your letter dated July 26, 1979, 
and our subsequent meeting on August 15th, this is to confirm 
in writing my ·answers to your letter and the other matters 
discussed during our August 15th meeting. 

I believe we had a very productive meeting that resulted 
in a better understanding of our mutual concerns, goals and 
positions. More important of all we opened a direct line of 
communication between the Developer and the Association. I will 
make sure on my part to keep this direct line of communication 
open at all times in the future, since I believe it is the key 
element for a smooth transition to your self-government and it 
will benefit all parties involved. It is very impo~tant for me 
to be aware of your concerns and requirements, as well as for 
you to understand the development process of a project like The 
Rotonda and the position of the developer, its goals and 
responsibilites. · 

As I have indicated during our meeting, IDI is a real estate 
development company which believes in long-range planning and 
whose goal is to maintain continuing success in qood and bad 
market conditions. To acnieve our corporate goals, we feel we 
must be consumer oriented and build our future on the referral 
of our past accomplishments. 

We~ The Rotonda as the leader of a series of other great 
projects we plan to develop. As I mentioned to you, one of these 
projects is already in the planning stage: "Montebello•, located 
just south of Alexandria, will consist of four 15-story buildings, 
with a total of 1,000 units. Construction and sales are scheduled 
to start in early 1980. 

As you can see, aside from our good intentions and our moral 
and legal obligations, we have some very real economic reasons 
for making sure that The Rotonda is a good referral. We actually 
count on The Rotonda residents to be our ~ost effective adver-
tising. - .. 

As a result of our meeting, I .realized a definite need for 
improving and increasing communication between the various en­
tities involved in the creation of a new condominium community: 

• the developer 
• the developer's appointed first board of directors 

30 
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To Members ~ The Rotonda Resident Ao ;ory Council 

August 31, 1979 page 2 

• the advisory committees and the advisory council 
• the management agent 
• the individual owners 

Better communication will provide complete information to each 
of these entities about the others. Mutual knowledge of each others 
functions, responsibilities and obligations, will create a better 
understanding toward common problems and promote the team spirit 
needed to solve them. Further, an adequate level of communication 
and mutual information will make everybody confortable and eliminate 
the worries about "what we don't know". 

To ~prove communications and working relation between the parties 
I have taken the following actions: 

1 

1. With reference to the Develooer: 

. ! will meet periodically with the Advisory Council. I will 
also be available for meetings with individual committees 
as required. Richard Grizzard, project manager for The 
Rotonda, will accompany me in these meetins and will be 
available on a more cuntinuous basis to follow up on providing 
the information required and implementing the decisions 
taken. 

and to the 
the design 

f4 for interested 

• Mr. Grizzard will organize meetings design consul-
inspectors for 

Council and 



To Member!:> vf The Rotonda Resident •. ~visory Council 

· ~ugust 31, 1979 page 3 

2. With reference to the Board of Directors 

• I realize that, as The Rotonda community grows and approaches 
the transition to self-government, the Board must become more 
responsive and efficient in its operation. It happens, however, 
that four out ·of five members of the Board being full time 
employees or officers of IDI, cannot adequately meet the time 
demand consistent with the Board activity. 
I have therefore reauested the resignation of two of 
oresent Beare merr~ers, namel Miss Costant1 i and Mr a e, 
and I ave appo~n eo ~n t e~r place Mr. Albert W. Highsmith, 

The Rotan a. 
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To Members of The Rotonda Resident A~visory Council 

August 31, 1979 page 4 

3. With reference to the Management Agent 

• I have reviewed at length with Mr. Lyde Glenn of the Polinger 
. Company the matters of attitude, of communication and of re­

sidents input and involvement in management. 
I found Mr. Glenn very responsive and desirous to improve the 
relation between the management agent and the residents. To 
start, Mr. Glenn will organize several workshops with the 
appropriate committees to review contracts, operations, rules 
and regulations, etc. He will establish and maintain closer 
contact and communication with the advisory council and the 
committees, for the dual purpose of residents information and 
residents input. 
I am confident that the relation between management agent and 
resident-owners will reach a very satisfactory level in the 
near future. 

4. With reference to independent legal counsel 

our meeting, Jegal counsel for the Owners 
onl be retained b th Board· of Directors. 

As I previously indicated to you, in the course of my experience 
I have seen other condominiums go through the transition without 
the need and the cost of "ind~pendentft legal counsel. At The 
Rotonda, however, due to the concern expressed by the Advisory 
Council, it seems to me that it would be advisable and bene-
ficial for the BOard to retain inde endent le al council for the 
ssoc· I have so recommen e to t e Boar and I am sure 

that it will take prompt action on t 1s 

5. With reference to independent auditors 

• This also must be a Board of Directors action. Undoubtedly, 
at the tLme of transition a complete audit will be required by 
independent auditors. To allow the Association's auditors to 
familiarize themselves with the books and procedures of The 
Rotonda, it seems very advisable to retain them in time for 
participation in the closing of the operating year 1979. I have 
so recommended to the Board. 

6. With reference to an independent architectural and engineering 
survey of The· Rotonda · · · · · · · · · · · · · 

Like for the previous two items, the decision on this one 
pertains to the Board of Directors. Because of the higher cost 
apparently involved and because ~t is discretionary, this de­
cision is certainly.more delicate and difficult than the previa~ 
ones. 



To Merohers of The Rotonda Resident Advisory Council 

August 31, 1979 page 5 

feel that the action su 
t status o 

to the fact that not sufficient 
determJ..ne the scope of' the neea perore acting bii such f 1arge 
sum of monex. Several steps can and should be taken be ore 
a reai1stic determination of the scope needed can be made. 
Some of those steps are outlined in point 1. above • 

. The Developer is already spending in excess of $750,000 to 
design The Rotonda and in excess of $450,000 to follow-up, 
control and inspect its execution. This process involves 12 
different independent consultants, including planners, 
architects and engineers. 
All the material prepared and compiled for the developer 
(drawings, specifications, inspection reports, etc.) is 
available for review by ·knowledgeable members of the Board, 
the Advisory Council and/or appropriate committees. 
In addition, plans review and inspections are periodically 
conducted by Fairfax County through its independent inspectors. 
This is a matter of record. . 
Further, plans review and inspections are periodically con­
ducted by the various lenders, through their own independent 
consultants. These lenders, which in fact have by far the 
largest investment in The Rotonda, include The Equitable Life 
Assurance Society of the United States, Washington-Lee Savings 
and Loans, Metropolitan Mortgage Fund, the Veterans Administra­
tion, FNMA, FHLMC, and others. 

t e prggess gf inspecting the common element as 1t ~s comp eted 
and inc1uded in the condominium. 4 have suggested to The Boarc =­
to consider $hje ma~~er. 

7.· With reference· to the expiration o£ warranties 

concern. will be 
Thomas and~ 

"• 



To Members of The Rotonda ·Resipent •• jvisory Council 

August 31, 1979 page 6 

• I would like to state, however, that IDI's commitment to the 
Robonda and its residents is one of substance and not one 
that will be affected by technicalities. We intend to deliver 
to you what we contracted to deliver, possibly more, but 
definitely no less. And if in the process we or our contrac­
tors did something wrong, we will make the appropriate repair, 
irrespectively of the expiration date of a formal ~arranty. 

In closing, let me confirm to you that IDI's goal is similar to 
yours: that is to make The Rotonda an outstanding and happy place to 
live for its residents. I think we are on the right track so far. 
Lets work together toward the achievement of our common goal. 

Sincerely, 
/) 

IN~~O~~?Z:J 
Giuseppe Cecchi, President 

. ~ . 

cc: Member of the Board of Directors 
Mr. Lyde Glenn 
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IMPORTANT 

Although peuranent lbtaXia haneowners will not elect a Board of 
Directars far the a:mdcmi.n:ian until mid 1980, the developer has aqmed to 
nate three (3) resident hcJteo,mers to the Board of Directors in Octxi:er of 
this year. ibis will ¢ ve hc:aea.ner Eept:eSentatives the opportunity of 
participating in Board matters for a nmber of DDnths prior to electian of 
the first hateao.ner Board, to insure that the transition fran the developer 
appointed Board to b:Jreo,mer elected Boal:d will be srooth and effective. 

The three hateowners narred in Ck:tober will join the five present Board 
nerrbers, each of Wian was also aR'Q:inted by the develqJer. This eight 
metti:Jer Board will then serve until mid 1980. At that tine, a new nine 
person Board of Directors consisting enti.xely of lDteowners will be elected, 
and reSIXlJ'lSibility for cperating The lbt:alda will then reside with the 
~rs. 

A "Naninati.ng Petitial" is attached for you to use if you wish to 
naninate cne or JtDre Rotalda lDteowners as a candidate for the Board of 
Directors. A max:iJtun of five (5) nay be listed, and the Petition nust be 
signed by at least one of the owners of your unit. Your a:Jtpleted Petition 
may :te hand delivered or mailed to the Association Office, or it nay be 
deposited in t.&'"le Association tox located in the mail roan of your building. 
If you choose to rr.ail your Petition, it should be addressed to '!he R:>t.cn1a 
Concianiniurn Unit CMners Association, 8352 Greenslxlro Drive, f.t=I.ean, Virginia 
22102. Kindly mark m the front of your envelcpe "Naninati.ng Petitioo". 
All Naninating Petitions, wiletber mailed or hand delivered, nust be received 
at the Association office no later than 5:00 p.m. en Septerber 14, 1979. 

Any JOtonda hateowner, wlx> has been naninat.ed en at least ten (10) 
Nanina~ PetitiQ'lS will beCare a candidate for apiX>int:rtent to the Board, 
unless such individual declines to accept his or her naninati.on. A "Selec­
tioo Package" cootaining ballots, each candidate's nane, and a brief bio­
graphical sketch will be distributed in late Sept:.eJr'ber, 1979. You will then 
be asked to select fran the list of candidates naninated three individuals 
appointed to the Board for the duration of the transiticn period. If owner­
ship of a unit is in the name of b«> or mxe persons, such joint owners will 
be limited to cme camcn Nauinatinq Petition. 

All individuals who have binding ccntracts to -purchase units in Building 
13 will be eligible to vote. 

'1be 1ll!llilers af tD! Jlesjdents Advisley Cbmcil, to acquaint the camunity 
with s:wre potential candidates for the Board (after having xeceived advice 
fran their respective Camd.ttee ll'BtLers), agreed upon the nanes of five 
Rotxmda b::lrecwners .me they felt 1IJeXe highly qualified, on the basis of 
services perfomed by them en behalf of the haDeawner cxmni.ttees, to handle 
tbe mspau;ibi.lit.ies ;npcsed upcm aad:ets of ~ lbtmda Board of Direct:ars. 
'!bese D!SpalSibi.lities, which axe policy di.rectial for the camunity 1mder 
a bX!get of appraximat:ely biJO millicn dollars, axe smmarized in Article III, 
Sectial 2 of the Bylaws. 
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As DDSt of you . 3N, the Residents Mvisocy Cc ..:il is carposed of the 
0\aiJ:man and Vice Ola.U:man of each of the five hclrecwner cxmni.ttees (i.e., 
Associati.a1 Services and Facilities, Cklrrrulity ktivities, Qmnunicatiau; 
and P\mlic Ral.atioos, · Finance and Administration, and Rules) • Menbership 
em the CCIIII1i ttees is open to all lbtarda bcmeawners and these 1llho have 
~lunteeD!d their services to me ar DDre carmittees have bad the oppartuni.ty 
to bea:iae acquainted with, and to cilsel:ve the abilities and leadership 
qualities of, many of their fellow b:lnetwlers. Utilizing this knowledge 
and experience, the five·haneowners agzeed upcn are, in order of prefer;ence: 

1. Gloria D. Hawkes 

2. Jimnie E. Buckles 

3. Richard L. Nolan 

4. George J. Padu:la 

5. Richard L. Fortune 

This cxnsensus sinply reflects the vier«s of the Residents Mvi.so:cy 
Council (and i.ndirectl.y the apparent CDnSenSUS of the DeltLers of the five 
b:neawner carmittees) and has no binding effect whatsoever insofar as the 
naninating process is concerned. If any one or ItOre of the five nane:l 
individuals is in fact to be naninated as a candidate, he or she will have 
to receive supp:>rt a1 at least ten Naninating Petitions in· the same manner 
as any other Rotonda :hcJteoNner. 
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THE ROTONDA ASSOCIATES 

Mr. Albert Highsmith 
President 

A SUBSIDIARY OF 1.0.1. 

September 28, 1979 

Rotonda Unit OWners Association 

Dear Mr. Highsmith: 

In response to the inquiries concerning the applicable 
time period for enforcing the statutory warranty by the 
Unit OWners Association against the Declarant, Rotonda 
Associates, we requested our attorneys to determine the 
applicable statute of limitations for enforcement of the 
structural warranty provided in the Virginia Condominium 
Act. 

Our attorneys have informed us that there is a significant 
likelihood that the statutory warranty may be construed as 
an implied contract and that the applicable statute of 
limitations for enforcing the statutory warranty would .be 
three years from the date the cause of action accrues. Our 
attorneys have further informed us that the applicable 
statute of limitations for enforcing a written contract is 
five years from the date of the accrual of the cause of 
action. 

This letter shall constitute the agreement of the Declarant, 
The Rotonda Associates, that it will not invoke or raise the 
three year statute of limitations as a defense to any suit 
to enforce the statutory warranty which is instituted by 
the Unit Owners Association within five years of the.date 
of the accrual of the cause of action. 

Since the structural warranty is created by statute, we 
have been advised that the Declarant cannot modify or amend 
its provisions. While this aqreement does not create a new 
warranty or modify the statutory warranty, it does, none­
theless, enable the Unit OWners Association to enforce the 
statutory warranty for a period of five years from the 
accrual of the cause of action, as compared to three years if 
the warranty is classified as an implied contract. 

Sincerely yours, 
O'l'ONDA ASSOC~'1'ES a~ 

By: m;;. w;;, Ck.~::~i Partnel 

GC/gfs J ;pt5e~~1r.r; Presiden~4 

SUITE840 • WATERGATE • 600NEWHAMPSHIRE~~N.W~WASHINGTON.D.C.20037 e 12021333-o82o 
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VIRGINIA 

IN THE CIRCUIT COURT OF 

----------~---~~~~~-~-------------x 

ROTUNDA CONDOMINIUM UNIT 
OWNERS ASSOCIATION, 

Plaintiff 

vs. 

THE ROTUNDA ASSOCIATION, et. a1., 

Defendants 

~---------------~-----~~~--~~-----x 

,··1 

lS36 JAtJ 15 

AT LAW NO. 70368 

The above-entitled matter came on to be heard 

before THE HONORABLE BERNARD JENNINGS, Judqe·~ in and for 

the Circuit Court of Fairfax County 1 in the Courthouse, Room 

5-E, Fairfax, Virginia, beginning at 11:10 o'clock a.m. 

APPEARANCES: 

On behalf of the Plaintiff: 

STEPHEN H. MORIARTY 1 ESQUIRE 
Hyatt & Rhoads 
1275 K Street 
Washington, D. C. 20005 

On behalf of the Defendants: 

DAVID G. FISKE, ESQUIRE 
Thomas & Fiske, P. c. 
510 King Street, Suite 200 
Alexandria, Virginia 22314 

OLEIIDiil iEi'OiliillG, inC. 
1275 K STREET, N.W. • SUITE 900 

WASHINGTON, D.C. 20005 
(202) 898-1108 
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s dated January 21, 1980. That agreement addresses some 

addressed in the issue, I mean, some of the issu 

the letter. It 

that 

period, and 

it says in there I think 

discovery to discover these 

things in the you can discover them 

afterwards. 

But then there's a five year 

statute. both these 

parties being r by counsel, and agreed on 

statute and this agreement superce 

correspondence some two years earlier very 

as to what the statute is and what the discove 

on the warranty. 

THE COURT: Is there anything in this agreement 

that relates specifically to the letter-that Mr. Cecchi 

wrote? 

MR. FISKE: You mean by date or 

THE COURT: Either referring to subject matter. 

I agree that that is really key, the letter itself. 

0La1i&l iEi'OiliillG, illC. 
1275 K STREET, N.W. ·SUITE 900 

WASHINGTON, D.C. 20005 
(202) 898-1108 
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Do the~ make any specific mention of it? 

MR. FISKE: I don't think, Your Honor, the 

letter is specifically addressed in the agreement. The 

agreement acknowledges that there have been concerns by 

the Unit Owners Association as to the same substantive 

issues, but then the agreement goes on to address those 

issues. 

And it is our position certainly that as to the 

warranty, the parties are 

and behind that agreement 

themselves o some earlier correspondence. 

also interesting to note, 

in terms of issue, this aqr. ement doesn't change 

the accrual of doesn't purport to do that. 

It and it is fascinating that 

on the first two pages ent, it sets forth the 

building numbers, date of first 

conve}fance as of the very 

h the theory we are asking this 

that therefore addressed the 

it specifically in this agreement 

of completion and the dates of conveyance. 

oLCnDEil iEi'OiliinG, inc. 
1275 K STREET, N.W. ·SUITE 900 

WASHINGTON, D.C. 20005 
(202) 898-1108 
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1 that case the 

2 

3 until that I 
~-------~· 

have the Virginia cite, I have Southeastern 286, page 232. 1 4 

5 I suggest as far as those dates that were reflected 

6 in the warranty agreement, certainly they set forth the time of 

7 the beginning of the two-year warranty period. They did not 

8 attempt to set forth the five-year accrual period, and I 

9 suggest it's for- a logical reason. No one could tell when it 

10 was going to be until the warranty was breached. 

11 There's no question but those dates have an 

12 importance, but it's to the two-year warranty period, not the 

13 statute of limitations. Thank you very much. 

14 THE COURT: Well, I .think there's a lot of merit 

15 to what each of you have to say. I would agree with Mr. Fiske 

16 that the subsequent attempt to repair do not total, or 

17 really do not have any effect on the statute of limitations. 

18 I don't agree with him, though, that this agreement 

19 in effect would cause a merger-or circumvent, or would eliminat 

20 any commitment that the president of International 

21 Developers had made in this letter which is set forth in 

22 Exhibit B-3, and-I think he is, in effect, warranted to, or 

Ol.illiEil. ilii'OiliinG. me. 
1275 K STREET, N.W. • SUITE 900 

WASHINGTON, D.C. 20005 
(202) 898-1108 
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will take care of any, or his corporation will take care of 

any problems -- these are my words now, not his -- but any 

problems, in effect, that would arise. 

It says, we intend to deliver to you what we 

contracted to deliver, possibly more but definitely no less, 

and if in the process we or our contractors did something 

wrong, we will make the appropriate repair irrespectively of 

the expiration date of the formal warranty, and I don't 

think the agreement that Mr. Fiske has mentioned would 

overcome that commitment. 

So I would deny your plea in bar, Mr. Piske. 

You can note an exception if you'd like to note it. 

Mr. Moriarty, you can prepare an appropriate Order. 

MR. MORIARTY: Yes, sir. 

Incidentally, gentlemen, I 

is a case the Pleadings on is a case 

that sort of done so far as 

all would divert some 

of your expertise the 

technical it. 

(Whereupon, at 11:50 

case was concluded.) 

ou:ni&l ni:POiliinG. inc. 
1275 K STREET, N.W. • SUITE 900 

WASHINGTON, D.C. 20005 
(202) 898-1108 
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V I R G I N I A 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

THE ROTONDA CONDOMINIUM UNIT 
OWNERS ASSOCIATION, 

Plaintiff, 

v. 

THE DA ASSOCIATES 

CORPORATION 

and 

REALTY, INCORPORATED, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER 

AT LAW NO. 70368 

THE ABOVE-STYLED CASE, having come before this Court on 

Thursday, D~cember 19, 1985, for a hearing on the merits of 

the Defendants' Amended Plea in Bar as to Counts I and II of 

the Plaintiff's Motion for Judgment, and the Court having 

received the Briefs of the Plaintiff and Defendants, the 

Exhibits of the Plaintiff and Defendants, and having heard 

argument of counsel for both parties, it is hereby 

ORDERED, that the Defendants' Amended Plea in Bar is 

DENIED without prejudice to raising the issues referenced 

therein at trial. 



~~ s~~Mor:rty 
Hyatt & Rhoads, P.C. 
1275 K Street, N.W., Suite 1100 
Washington, D.C. 20005 
(202) 682-1800 
Counsel for Plaintiff 

SEEN AND EXCEPTED TO: 

David G. Fiske 
Ronald L. Lord 
510 King Street, Suite 200 
Alexandria, Virginia 22313 
(703) 836-8400 
Counsel for Defendants 
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VIRGINIA: 

IN THE CIRCUIT COURT OF FAIRFAX 

THE ROTONDA CONDOMINIUM UNIT 
OWNERS ASSOCIATION, 

Plaintiff, 

vs. 

THE ROTONDA ASSOCIATES, 

and 

ROTONDA DEVELOPMENT CORPORATION, 

and 

ROTONDA REALTY, INCORPORATED. 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

AT LAW NO. 70368 

PLAINTIFF•S FIRST AMENDED AD DAMNUM 

COMES NOW the Plaintiff, The Rotonda Condominium Unit 

owners Association. by counsel, and pursuant to the Court•s 

granting of its leave to amend the Ad Damnum of the Motion for 

Judgment, hereby amends the Ad Damnum as follows: 

COUNT I 

The Plaintiff demands judgment against the Defendants, 

jointly and severally. in the amount of $3,496,000.00, plus 

costs, and such further relief as the court deems proper. 

COUNT II 

The Plaintiff demands judgment against the Defendants, 

jointly and severally, in the amount of $3,496,000.00, plus 

costs. and such further relief as the court deems proper. 
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COUNT III 

The Plaintiff demands judgment against the Defendants, 

jointly and severally, in the amount of $3,235,600.00, plus 

costs, and such further relief as the court deems proper. 

HYATT & RHOADS, P.C. 
1275 K Street, N.W. 
suite 1100 
Washington, D.C. 20005 
(202)682-1800 

THE ROTONDA CONDOMINIUM 
UNIT OWNERS ASSOCIATION 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing was 

hand-delivered to the office of susan M. Cardenas, Esquire, 

Thomas & Fiske, P.C., 510 King Street, suite 200, Alexandria, 

Virginia 22314, this (9~day of December, 1986. 
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1011 4:191 fAGE 14 EXHIBIT C 
to the Declaration 

BYLAWS 

9!. 
THE ROTONDA CONDOMINIUM 

(McLean, Fairfax County, Virginia) 
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BYLAWS 

ARTICLE I 

Plan of Unit OWnership 

Section 1. Applicability. These Bylaws provide for 
the governance of the Condominium* pursuant to the require­
ments of Article 3 of the Condominium Act. The Property, 
located in McLean, Fairfax County, Virginia, and more par­
ticularly described in the Declaration, has been submitted 
to the provisions of the Condominium Act by recordation 
simultaneously herewith of the Declaration among the land 
records of Fairfax County, Virginia. 

Section 2. Compliance. Pursuant to the provisions of 
section 55-79.53 of the Condominium Act, every Unit OWner 
and all those entitled to occupy a Unit shall comply with 
these Bylaws. 

Section 3. Office. The office of the Condominium, the 
Unit OWners Assoc1at1on, and the Board of Directors shall be 
located at the.Property or at such other place as may be 
designated from time to time by the Board of Directors. 

ARTICLE II 

Unit Owners Association 

Section 1. Composition. The Unit OWners Association 
shall consist of all of the Unit Owners actinq as a group in 
accordance with the Condominium Act pursuant to the Declara­
tion and these Bylaws. For all purposes the Unit Owners 
Association shall act merely as an agent for the Unit Owners 
as a group. The Unit Owners Association shall have the 
responsibility of administering the Condominium, establishing 
the means and methods of collecting assessments and charqes, 
arranqinq for the management of the Condominium and performing 
all of the other acts that may be required or permitted to 
be performed by the Unit Owners Association by the Condominium 
Act and the Declaration. Except as to those matters which 
the Condominium Act specifically requires to be performed by 
the vote of the Unit Owners Association, the foregoing 
responsibilities shall be performed by the Board of Directors 
or Managing Agent as more particularly set forth in Article 
III of these Bylaws. 

*Capitalized terms used herein without definition shall 
have the meanings specified for such terms in the Declaration 
to which these Bylaws are attached as Exhibit Cor, if not. 
defined therein, the meanings specified for such terms in 
§55-79.41 of the Virginia Condominium Act. 
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favor of only another Unit Owner, a ~o7tgagee or the De~larant. 
Proxies shall be duly executed in wr~t~ng, shall be val~d 
only for the particular meeting designated therein and must 
be filed with the Secretary before the appointed time of the 
meeting. such proxy shall be dee~e~ revoked only up~n 
actual receipt by the person pres~d~ng over the meet~ng of 
notice of revocation from any of the persons owning such 
Unit. Except with respect to proxies in favor of a Mortgagee, 
no proxy shall in any event be valid for a period in excess 
of one hundred and eighty days after the execution thereof. 

Section 11. Quorum. Except as otherwise provided in 
these Bylaws, the presence in person or by proxy of Unit 
Owners of twenty-five percent or more of the aggregate 
Percentage Interests shall constitute a quorum at all 
meetings of the Unit Owners Association. 

Section 12. Conduct of Meetings. The President shall 
preside over all meetings of the Unit Owners Association and 
the Secretary shall keep the minutes of the meeting and 
record in a minute book all resolutions adopted at the 
meeting as well as a record of all transactions occurring 
thereat. The President may appoint a person to serve as 
parliamentarian at any meeting of the Unit Owners Associ­
ation. The then current edition of Robert's Rules of Order 
shall govern the conduct of all meetings of the Unit Owners 
Association when not in conflict with the Declaration, these 
Bylaws or the Condominium Act. All votes shall be tallied 
by tellers appointed by the President or other officer 
presiding over the meeting. 

ARTICLE III 

Board of Directors 

Section 1. Number and Qualification. The affairs of 
the Unit Owners Associat~on shall be governed by a Board of 
Directors. Until deeds of conveyance representing more than 
seventy-five percent of the aggregate Percentage Interests 
shall have been delivered to Unit Owners by the Declarant, 
and thereafter until their successors shall have been elected 
by the Unit Owners, the Board of Directors shall consist of 
such persons as may be designated by the Declarant; provided, 
however, that the foregoing power of designation shall not 
extend beyond the maximum time permitted by section 55-79.74(a) 
of the Condominium Act. The Board of Directors shall be 
composed of nine persons, all of whom shall be Unit Owners 
or spouses of Unit Owners, Mortgagees (or designees of 
Mortgagees) or designees of the Declarant~ provided, however, 
that, anything in these Bylaws to the contrary notwithstand~ng, 
so long as the Declarant owns Units representing twenty-five 
percent or more of the aggregate Percentage Interests (but 
in no event after the expiration of the maximum time permitted 
by section 55-79.74(a) of the Condominium Act) the Board of 
Directors shall be composed of five persons designated by 
the Declarant. The Declarant may increase the number of direc­
tors to a maximum of nine during the period of Declarant's 
control. The Declarant shall have the right in its sole 
discretion to replace such Directors as may be so designated, 
and to designate their successors. The time limit on the 
period of Declarant's control shall commence upon settlement 
of the first Unit to be sold in any portion of the Condominium. 
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section 2. Powers and Duties. The Board of Directors 
shall have all of the powers and duties.necessary for ~he. 
administration of the affairs of the Un1t Owners Assoc1at1on 
and may do all such acts and things as are not by t~e Condo­
minium Act the Declaration or by these Bylaws requ1red to 
be exercis~d and done by the Unit OWners Association. The 
Board of Directors shall have the power from time to time to 
adopt any Rules and Regulations dee~e~ necessa~ for the 
benefit and enjoyment of the Condom1n1um~ prov1ded, however, 
that such Rules and Regulations shall not be 1n confl1ct· 
with the Condominium Act, the Declaration or these Bylaws. 
The Board of Directors shall delegate to one of its members 
or to a person employed for such purpose the authority to 
act on behalf of the Board of Directors on such matters 
relating to the duties of the Managing Agent (as defined in 
Section 3 of this Article), if any, which may arise between 
meetings of the Board of Directors as the Board of Directors 
deems appropriate. In addition to the duties imposed by 
these Bylaws or by any resolution of the Unit Owners Associ­
ation that may hereafter be adopted, the Board of Directors 
shall on behalf of the Unit Owners Association: 

(a) Prepare an annual budget, in which there 
shall be established the assessments of each Unit Owner for 
the Common Expenses. 

(b) Make assessments against Unit Owners to 
defray the costs and expenses of the Condominium, establish 
the means and methods of collecting such assessments from 
the Unit Owners and establish the period of the installment 
payment of the annual assessment for Common Expenses. 
Unless otherwise determined by the Board of Directors, the 
annual assessment against each Unit Owner for his propor­
tionate share of ~he Common Expenses shall be payable in 
equal monthly installments, each such installment to be due 
and payable in advance on the first day of each month for 
such month. 

(c) Provide for the operation, care, upkeep and 
maintenance of all of the Property and services of the 
Condominium. 

(d) Designate, hire and dismiss the personnel 
necessary for the maintenance, operation, repair and re­
placement of the Common Elements and provide services for 
the Property and, where appropriate, provide for the compensation 
of such personnel and for the purchase of equipment, supplies 
and material to be used by such personnel in the performance 
of their duties, which supplies and equipment shall be 
deemed part of the Property. 

(e) Collect the assessments against the Unit 
Owners, deposit the proceeds thereof in bank depositories 
designa~ed by the Board of Directors and use the proceeds to 
carry out the administration of the Property. 

(f) Make and amend the Rules and Regulations. 

(g) Open bank accounts on behalf of the Unit 
Owners Association and designate the signatories thereon. 

(h) Make, or contract for the making of, repairs, 
addition~ and improvements ~o or alterations of the Property, 
a~d repa1rs to and restorat1on of the Property, in.accordance 
w1th these Bylaws, after damage or destruction by fire or 
other casualty, or as a result of condemnation or eminent 
domai~ proceedings. 

-5-
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(i) Enforce by legal means the prov1s1ons of the 
Declaration, these Bylaws and the Rules and Regulations and 
act on behalf of the Unit OWners with respect to all matters 
arising out of any eminent domain proceeding. 

(j) Obtain and carry insurance against casualties 
and liabilities, as provided in Article VI of these Bylaws, 
pay the premiums therefor and adjust and settle any claims 
thereunder. · 

(k) Pay the cost of all authorized services 
reudered to the Unit OWners Association and not billed to 
Unit OWners of individual Unies or otherwise provided for 
in Article V, Sections 1 and 2 of these Bylaws. 

(1) Keep books with detailed accounts in chrono­
logical order of the receipts and expenditures affecting the 
Property, and the administration of the Condominium, speci­
fying the expenses of maintenance and repair of the Common 
Elements and any other expenses incurred. Such books and 
vouchers accrediting the entries thereupon shall be available 
for examination by the Unit Owners, their duly authorized 
agents or attorneys, during general business hours on working 
days at the times and in the manner set and announced by the 
Soard of Directors for the general knowledge of the Unit 
OWners. All books and records shall be kept in accordance 
with good and accepted accounting practices, and the same 
shall be audited at least once each year by an independent 
accountant retained by the Board of Directors who shall not 
be a resident of the Condominium or a Unit Owner. The cost 
of such audit shall be a Common Expense. 

(m) Notify a Mortgagee of any default hereunder 
by the Unit Owner of the Unit subject to such Mortgage, in 
the event such default continues for a period exceeding 
thirty days. 

(n) Borrow money on behalf of the Condominium 
when required in connection with any one instance relating 
to the operation, care, upkeep and maintenance of the Common 
Elements, provided, however, that the consent of at least 
two-thirds 1n number and 1n Percentage Interest of all Unit 
Owners, obtained at a meeting duly called and held for such 
purpose in accordance with the provisions of these Bylaws, 
shall be required to borrow any sum in excess of Ten Thou­
sand Dollars. If any sum borrowed by the Board of Directors 
on behalf of the Condominium pursuant to the authority 
contained in this paragraph (n) is not repaid by the Unit 
Owners Association, a Unit OWner who pays to the creditor·a 
percentage of the total amount due equal to his Percentage 
Interest in the Condominium shall be entitled to obtain from 
the creditor a release of any judgment or other lien which 
such creditor shall have filed or shall have the right to 
file against such Unit OWner's Condominium Unit. 

(o) Acquire, hold and dispose of Condominium 
Units and mortgage the same if such expenditures and hypo­
thecations are included in the budget adopted by the Unit 
owners Association. 

(p) In its sole discretion, designate from time 
to time certain Common Elements as "Reserved Common Elements" 
and impose such restrictions and conditions on the use 
thereof as the Board of Directors deems appropriate. 
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(q) Furnish the statement required by section 55-
79 97 of the Condominium Act, within ten days after the 
re~eipt of a written request therefor from any Unit owner sub­
stantially in the form set forth on Exhibit A to these 
Bylaws and designated "Certificate for Resale". 

(r) Do such other things and acts not inconsis­
tent with the Condominium Act, the Declaration or these 
Bylaws which the Board of Directors may be authorized to do 
by a resolution of the Unit OWners Association. 

Section 3. Managing Agent. The Board of Directors 
shall employ for the Condominium a "Managing Agent" at a 
compensation to be·established by the Board of Directors. 

(a) Requirements. The Managing Agent shall be a 
bona fide business enterpr1se, unaffiliated with the Declarant, 
which manages common interest residential communities. Such 
firm shall have a minimum of two years experience in real 
estate community management and shall employ persons possessing 
a high level of competence in the technical skills necessary 
to proper management of the Condominium. The Managing Agent 
must be able to advise the Board of Directors regarding the 
administrative operation of the Condominium and shall employ 
personnel expert in the areas of condominium insurance, 
accounting, labor relations and condominium regulation. 

(b) Duties. The Managing Agent shall perform 
such duties and serv1ces as the Board of Directors shall 
authorize, including but not limited to the duties listed in 
paragraphs (a), (c), (d), (e), (h), (i), (j), (k), (l), (m), 
(q), and (r) of Section 2 of this Article III. The Board of 
Directors may delegate to the Managing Agent all of the 
powers granted to the Board of Directors by these Bylaws 
other than the powers set forth in paragraphs (b), (f), (g), 
(n), (o), and (p) of Section 2 of this Article III. The 
Managing Agent shall perform the obligations, duties and 
services relating to management of the property, the rights 
of Mortgagees and the maintenance of reserve funds in 
compliance with the provisions of these Bylaws. 

(c) Standards. The Board of Directors shall 
impose appropriate standards of performance upon the Managing 
Agent. Unless the Managing Agent is instructed otherwise by 
the Board of Directors: 

(1) the accrual method of accounting shall 
be employed' 

(2) two or more persons shall be responsible 
for handling cash to maintain adequate financial control 
procedures: 

(3) cash accounts of the Unit OWners Associa­
tion shall not be commingled with any other accounts, 

(4) no remuneration.shall be accepted by the 
Managing Agent from vendors, independent contractors or 
others providing goods or services to the Unit OWners 
Association whether in the form of commissions, finders 
fees, service fees or otherwise1 any discounts received 
shall benefit the Unit OWners Association: 

(5) any financial or other interest which 
the Managing Agent may have in any firm providing goods or 
services to the Unit OWners Association shall be disclosed 
promptly to the Board of Directors; and 
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(6) a monthly financial report shall be 
prepared for the Unit OWners Association disclosinq: 

(A) all income and disbursement acti­
vity for the precedinq month; 

(B) the status of all accounts in an 
"actual" versus "projected" (budqet) format; and 

(C) any actual or pendinq obliqations 
which are in excess of budqeted amounts by an amount ex­
ceeding the operating reserves or ten percent of a major 
budqet cateqory (as distinct from a specific line item in 
an expanded chart of accounts). 

(d) Limitations. Subject to the provisions of 
section 55-79.74(6) of the Condominium Act, during the 
period when persons desiqnated by the Declarant constitute a 
majority of the Board of Directors, the Board of Directurs 
may employ a Manaqing Aqent for a term not to exceed one 
year. The Unit owners Association and the Board of Direc­
tors shall not undertake "self-management" or fail to employ 
a Managinq Agent without the consent of a Majority of the 
Unit owners and the consent of Mortqagees together holdinq 
seventy-five percent or more of the Mortgages on Condominium 
Units. Any contract with the Managing Aqent must provide 
that it may be terminated with cause on no more than thirty 
days written notice and without cause on no more than ninety 
days written notice~ the term of any such contract may not 
exceed one year. 

Section 4. Election and Term of Office. 

(a) At the first annual meeting of the. Unit 
OWners Association, the term of office of three members of 
the Board of Directors shall be fixed at three years, the 
term of office of three members of the Board of Directors 
shall be fixed at two years, and the term of office of three 
members of the Board of Directors shall be fixed at one 
year. At the expiration of the initial term of office of 
each member of the initial Board of Directors, a successor 
shall be elected to serve for a term of three years. The 
members of the Board of Directors shall hold office until 
their respective successors shall have been elected by the 
Unit Owners Association. 

(b) Persons qualified to be members nf the Board 
of Directors may be nominated for election only as follows: 

(1) Any Unit OWner may submit to the Secre­
tary at least thirty days before the meetinq at which the 
election is to be held a nominating petition signed by Unit 
Owners owninq at least ten Units, a statement that the 
person nominated is willing to serve on the Board of Direc­
tors and a biographical sketch of the nominee. The Secretary 
shall mail or hand-deliver the submitted items to every Unit 
owner alonq with the notice of such meeting; or 

(2) Nominations may be submitted from the 
floor at the meeting at which the election is held for each 
vacancy on the Board of Directors for which no more than one 
person has been nominated by petition. 

-8-
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sections. Removal or Resignation of Me~bers of the. 
Board of Directors. Except w1th respect to d~rectors des1g­
nated by Declarant, at any regular or special meeting duly 
called, any one or more of the me~ers of the Board of. . 
Directors may be removed with or w~thout cause by a Ma)or~ty 
of the Unit owners and a successor may then and there be 
elected to fill the vacancy thus created. Any director 
whose removal has been proposed by the Unit OWners shall be 
given at least seven days' notice of ~he time, place ~d 
purpose of the meeting and shall be g1ven an opportu~~ty to 
be heard at the meeting. A member of the Board of D1r~ctors 
may resign at any time and shall be deemed to ha~e res7gned 
upon disposition of his Unit as provided for off~cers 1n 
section 55-79.78(a) of the Condominium Act. 

Section 6. Vacancies. Vacancies in the Board of 
Directors caused by any reason other than the removal of a 
director by a vote of the Unit Owners Association shall be 
filled by a vote of a majority of the remaining Directors at 
a special meeting of the Board of Directors held for such 
purpose promptly after the occurrence of any such vacancy, 
even though the directors present at such meeting may con­
stitute less than a quorum. Each person so elected shall be 
a member of the Board of Directors for the remainder of the 
term of the member being replaced and until a successor 
shall be elected at the next annual meeting of the Unit 
owners Association. Notwithstanding anything to the contrary 
in this Section or in the preceding Section 5, so long as 
the Declarant owns twenty-five percent or more of the aggregate 
Percentage Interests, (but in no event after the expiration 
of the maximum time permitted by section 55-79.74(a) of the 
Condominium Act) the Declarant shall designate the successor 
to any resigned or removed member previously designated by 
the Declarant. 

Section 7. Organization Meeting. The first meeting of 
the Board of Directors following the annual meeting of the 
Unit Owners Association shal~ be held within thirty days 
thereafter at such time and place as shall be fixed b~· the 
Unit Owners Association at the meeting at which such Board 
of Directors shall have been elected, and no notice shall be 
necessary to the newly elected members of the Board of 
Directors in order legally to constitute such meeting, 
providing a majority of the whole Board of Directors shall 
be present thereat. 

Section 8. Regular Meetings. Regular meetings of the 
Board of Directors may be held at such time and place as 
shall be determined from time to time by a majority of the 
directors, but such meetings shall be held at least once 
every four months during each fiscal year. Notice of regular 
m7etinqs of the.Board of Directors shall be given to each 
d1~ector, by ma~l or telegraph, at least three business days 
pr~or to the day named for such meeting. 

Secti~n 9. Special Meetings. Special meetings of the 
Board of D1rectors may be called by the President on three 
business days.notice.to each director, given by mail or 
telegraph, wh~ch not~ce shall state the time, place and 
p~rpose of the meeting. Special meetings of the Board of 
07rectors shall be c~lled by the President or secretary in 
l1ke manner and on l~ke notice on the written request of at 
least two directors. 
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Section 10. Waiver of Notice. Any director may at any 
time, in writing, waive not1ce of any meeting of the Board 
of Directors, and such waiver shall be deemed equivalent to 
the giving of such notice. Attendance by a director at any 
meeting of the Board of Directors shall constitute a waiver 
of notice by him of the time, place and purpose of such 
meeting. If all directors are present at any meeting of the 
Board of Directors, no notice shall be required and any 
business may be transacted at such meeting. 

Section 11. Quorum of Board of Directors. At all 
meetings of the Board of Directors a majority of the direc­
tors shall constitute a quorum for the transaction of 
business, and the votes of a majority of the directors 
present at a meeting at which a quorum is present shall 
constitute the decision of the Board of Directors. If at 
any meeting of the Board of Directors there shall be less 
than a quorum present, a majority of those present may 
adjourn the meeting from time to time. At any such ad­
journed meeting at which a quorum is present, any business 
which might have been transacted at the meeting originally 
called r1y be transacted without further notice. 

Section 12. Fidelity Bonds. As required by Artiale VI 
Section 4(a) hereof, there shall be obtained fidelity bonds 
in an amount not less than one-half the total annual condo­
minium assessments for the year (in such form and such 
greater amounts as may be required by the Mortgagees) for 
all officers, directors and employees of the Unit Owners 
Association, including without limitation the Managing 
Agent, handling or responsible for Condominium funds. fhe 
premiums on such bonds shall constitute a Common Expense. 

Section 13. Compensation. No director shall receive 
any compensation from the Condominium for acting as such. 

Section 14. Conduct of Meetings. The President shall 
preside over all meet1ngs of the Board of Directors and the 
Secretary shall keep a minute book of the Board of Directors 
recording therein all resolutions adopted by the Board of 
Directors and a record of all transactions and proceedings 
occurring at such meetings. The then current edition of 
Robert's Rules of Order shall govern the conduct of the 
meetings of the Board of Directors when not in conflict with 
the Declaration, these Bylaws or the Condominium Act. 

Section 15. Action Without Meetin~. Any action by 
the Board of Directors requ1red or perm1tted to be taken at 
any meeting may be taken without a meeting if all of the 
members of the Board of Directors shall individually or 
collectively consent in writing to such action. Any such 
written consent shall be filed with the minutes of the 
proceedings of the Board of Directors. 

Section 16. Liability of the Board of Directors, 
Officers, Unit Owners and Un1t Owners Assoc1at1on. (a) 
The officers and members of the Board of Directors shall not 
be liable to the Unit Owners Association for any mistake of 
judgment, negligence or otherwise, except for their own 
individual willful misconduct or bad faith. The Unit OWners 
Association shall indemnify and hold harmless each of the 
officers and directors from and against all contractual 
liability to others arising out of contracts made by the 
officers or the Board of Directors on behalf of the Unit 
Owners Association unless any such contract shall have been 
made in bad faith or contrary to the provisions of the 
Condominium Act, the Declaration or these Bylaws, except to 
the extent that such liability is covered by directors and 
officers liability insurance. Officers and members of the 
Board of Directors shall have no personal liability with 
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respect to any contract made by them on behalf of the Unit 
owners Association. The liability of any Unit Owner arising 
out of any contract made by the officers or Board of Direc­
tors, or out of the aforesaid indemnity in favor of the 
members of the Board of Directors or officers, or for damages 
as a result of injuries arising in connection with the 
Common Elements solely by virtue of his ownership of a 
Percentage Interest therein or for liabilities incurred by 
the Unit owners Association, shall be limited to the total 
liability multiplied by his Percentage Interest. Every 
agreement made by the officers, the Board of Directors or 
the Managing Agent on behalf of the Unit Owners Association 
shall, if obtainable, provide that the officers, the members 
of the Board of Directors or the Managing Agent, as the case 
may be, are acting only as agents for the Unit Owners' 
Association and shall have no personal liability thereunder 
(except as Unit Owners), and that each Unit Owner•s liability 
thereunder shall be limited to the total liability thereunder 
multiplied by his Percentage Interest. 

(b) The Unit Owners Association shall not be 
liable for any failure of water supply or other services to 
be obtained by the Unit Owners Association or paid for as a 
Common Expense, or for injury or damage to Person or pro­
perty caused by the elements or by the Unit owner of any 
Condominium Unit, or any other Person, or resulting from 
electricity, water, snow or ice which may leak or flow from 
any portion of the Common Elements or from any pipe, drain, 
conduit, appliance or equipment. The Unit Owners Associ­
ation shall not be liable to any Unit Owner for loss or 
damage, by theft or otherwise, of articles which may be 
stored upon any of the Common Elements. i-lo diminution or 
abatement of any assessments, as herein elsewhere provided, 
shall be claimed or allowed for inconvenience or discomfort 
arising from the making of repairs or improvements to the 
Common Elements or from any action taken by the Unit Owners 
Association to comply with any law, ordinance or with the 
order or directive of any municipal or other governmental 
authority. 

Section 17. Common or· Interested Directors. Each 
member .of the Board of Directors shall exercise his powers 
and duties in good faith and with a view to the interests of 
the Condominium. No contract or other transaction between 
the Unit Owners Association and any of its directors, or 
between the Unit Owners Association and any corporation, 
firm or association (including the Declarant) in which any 
of the directors of the Unit Owners Association are direc­
tors or officers or are pecuniarily or otherwise interested, 
is either void or voidable because any such director is 
present at the meeting of the Board of Directors or any 
committee thereof which authorizes or approves the contract 
or transaction, or because his vote is counted for such 
purpose, if any of the conditions specified in any of the 
following subparagraphs exists: 

(a} The fact of the common directorate or interest 
is disclosed or known to the Board of Directors or a majority 
thereof or noted in the minutes, and the Board of Directors 
authorizes, approves or ratifies such contract or transaction 
in good faith by a vote sufficient for the purpose; or 

(b) The fact of ~he common directorate or interest 
is disclosed or known to at least·a majority of the Unit 
Owners (by percentage) , and the Unit Owners approve or 
ratify the contract or transaction in good faith by a vote 
sufficient for the purpose; or 
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(c) The contract or transaction is commercially 
reasonable to the Unit Owners Association at the time it is 
authorized, ratified, approved or executed. 

Any common or interested directors may be counted in 
determining the presence of a quorum of any meeting of the 
Board of Directors or committee thereof which authorizes, 
approves or ratifies any contract or transaction, and may 
vote thereat to authorize any contract or transaction with 
like force and effect as if such director were not such 
director or officer of such Unit OWners Association or not 
so interested. 

Section 18. Covenants Committee. The Board of Direc­
tors shall establish a Covenants Committee, consisting of 
three or five members appointed by the Board of Directors, 
each to serve for a term of one year, in order to assure 
that the Condominium shall always be maintained in a manner: 

(l) providing for visual harmony and soundness 
of repair: 

{2) avoiding activities deleterious to the 
esthetic or property values of the 
Condominium: 

(3) furthering the comfort of the Unit 
Owners, their guests and tenants: and 

(4) promoting the general welfare of the 
Condominium community. 

(a) Powers. The Covenants Committee shall 
regulate the external design, appearance, use and maintenance 
of the Common Elements. The Covenants Committee shall have 
the power to issue a ce~se and desist request to a Unit 
Owner, his guests, invitees, or lessees whose actions are 
inconsistent with the provisions of the Condominium Act, the 
Condominium Instruments, the Rules and Regulations or 
resolutions of the Board of Directors (upon petition of any 
Unit Owner or upon its own motion). The covenants Committee 
shall from time to time, as required, provide interpretations 
of the Condominium Instruments, Rules and Regulations and 
resolutions pursuant to the intents, provisions and qualifi­
cations thereof when requested to do so by a Unit OWner or 
the Board of Directors. Any action, ruling or decision of 
the Covenants Committee may be appealed to the Board of 
Directors by any party deemed by the Board of Directors to 
have standing as an aggrieved party and a vote of a quorum 
of the Board of Directors may modify or reverse any such 
action, ruling or decision. 

(b) Authority. The Covenants Committee shall 
have such addit~onal duties, power and authority as the 
Board of Directors may from time to time provide by resolu­
tion. The Board of Directors may relieve the Covenants 
Committee of any of its duties, powers and authority either 
generally or on a case by case basis by vote of a quorum 
thereof. The Covenants Committee shall carry out its 
duties and exercise its powers and authority in the manner 
provided for in the Rules and Regulations or by resolution 
of the Board of Directors. 

ARTICLE IV 

OFFICERS 

Section 1. Designation. The principal officers of the 
Unit Owners Assoc~at~on shall be the President, the Vice 

-12-
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AFFIDAVIT 

I, Peter Timoshenko, a unit owner at The Rotonda 
Condominium, do hereby attest that the following is a true 
and accurate statement of facts: 

1. In July of 1985 I was the President of the Board of 
Directors of The Rotonda Condominium Unit Owners Association. 

2. On July 17, 1985, I presided at an Executive Meeting 
of the Board of Directors, at which time the Board addressed the 
issue of filing a Motion for Judgment, against the Developers 
of the Condominium, to seek redress for structural deficiencies. 

3. Following a general discussion of all pertinent facts 
known to the Board on this issue, and upon a motion duly seconded, 
the Board of Directors voted to authorize the Association's 
attorneys, Hyatt & Rhoads, to file a Motion for Judgment against 
the Developers of the Condominium. 

4. The attorneys were subsequently instructed to proceed in 
accordance with the Board's resolution. 

~?~ 
Peter Timoshenko 

STATE OF VIRGINIA To Wit: 

Subscribed and sworn to before me this 
February, 1987. 

., Jl{_ f ; 
...... .1" :•\... day of 

i/ f . ;*' / .;. / (. ·' 
/, . I 'H :-Y .I ,. I I .. l 

/ k, . ,A....... . - , < {~ l 

Notary Public 

My Commission expires: -;:; (,.y -~'~lf l i [ 7 
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V I R G ·I N I A 

IN THE CIRCUIT COURT OF FAIRFAX 

THE ROTONDA CONDOMINIUM 
UNIT OWNERS ASSOCIATION, 

Plaintiff, 

versus 

THE ROTONDA ASSOCIATES, 
et. al., 

Defendants. 

) 
) 
) 
) 

) 

) 

) 
) 
) 

) 
) 

AT LAW NO. 70368 

11 Fairfax, Virginia 

12 Monday, March 9, 1987 

13 The above-entitled action came on to be heard before 

14 the Honorable Lewis H. Griffith, a Judge in and for the 

15 Circuit Court of Fairfax County, in Courtroom 5-C, 

1& Fairfax County Judicial Center, 4110 Chain Bridge Road, 

17 Fairfax, Virginia 22030, beginning at approximately 

18 10:30 o'clock a.m. 

19 

20 

21 

22 

23 DUPL:ICA'!'B OR:IG:IBAL 
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1 P R 0 C E E 0 I N G S ------------
2 (The Court Reporter was sworn.) 

3 THE COURT: Let the record reflect this is the 

4 case of The Rotonda Condominium Unit Owners Association, 

5 Plaintiff, versus The Rotonda Associates, et al., 

6 Defendants, Law Number 70368. 

7 Are counsel for the Plaintiffs ready? 

8 MR. DOWNER: Yes, Your Honor. 

9 THE COURT: Are counsel for the Defendants 

10 ready? 

11 MR. FISKE: Yes, Your Honor. 

12 THE COURT: For the purposes of the record 

13 then, let's just recite that you are going to give me just 

14 brief opening comments concerning what this case is about, 

15 so that I will be prepared to rule on your preliminary 

16 motions. 

17 Let me inquire first if you are going 

19 this case? 

20 MR. 

23 presentation of testimony in evidence and 

SHARON C. COMMANDER 8c ASSOCIATES 
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1 MR. FISKE: Your Honor, 

2 to add on the statute 

5 the letters. 

6 THE COURT: 

7 January of 1980? 

8 MR. Your Hqnor. 

9 

10 

11 MR. COFFEY: I am not going to be addres · 

12 

13 MR. MORIARTY: As Your Honor is probably aware, 

14 we have a different opinion as to the substance of our 

15 facts. 

16 Right off the bat, I guess what I ought to do 

17 is address the facts which I believe our evidence will 

18 show. 

19 The Court is well aware of the theory of 

20 equitable estoppel, and I will go into that in a moment 

21 but, first of all, I want to just tell the Judge right 

22 up front where I think we are going to go with our 

23 evidence. I don't think you can decide it otherwise, 

SHARON C. COMMANDER 8c ASSOCIATES 
5101 OVERLOOK PARK 
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1 without·knowing that. 

2 we will put on evidence that the developer 

3 made promises, both in writing and orally, that he would 

4 not turn his back on the association, that he would not be 

5 bound by technicalities -- I am using his words -- and he 

6 would, in fact, deal with structural deficiencies for 

7 which either he or his contractors were responsible. 

8 Those, essentially, are the promises upon which we are 

9 relying. 

10 In addition to those, there were the actions 

11 in conformance with those statements. I am not going to 

12 try to stand here and tell you that Mr. Cecchi made those 

13 statements in 1979, and six years later our folks sued 

14 and said, Where's the action. 

15 In 1980, he did work. In fact, through 1984, 

16 and even into 1985, he was attempting certain repairs 

17 of the common elements. Obviously, the reasons we are 

18 

19 

20 

21 

22 

23 

here today is because those repairs didn't solve the 

problems. 

Our evidence will be that people relied on 

those statements in conjunction with his actions in 

conformance with his own statements. 

I suggest you take a look at the Defendants' own 

SHARON C. COMMANDER Be ASSOCIATES 
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1 exhibit·here. You would see that, for example, Building 3, 

2 the first unit was conveyed in August of 1979. Five years 

3 from that would be August of 1984. 

4 We will put on evidence that on Building 3. 

5 they were doing work on the bricks and the flashing, 

6 common elements, in the Spring of 1985, nearly eight 

7 months after their own claim that the statute of limitation~ 

8 would have run. 

9 I say that is only important because of the 

10 next step of the equitable estoppel theory, and that is 

11 reliance. I suggest our people relied on those statements 

12 and the actions to their forebearance of any lawsuit. 

13 The recurring question you will hear throughout 

14 the course of the Plaintiffs' evidence, which will have to 

15 be answered, is: Why didn't you sue earlier? 

16 And to a man, they will state they didn't think 

17 they had to. There were congenial attitudes on the part 

18 of the developer, both Mr. Cecchi and his righthand man, 

19 Mr. Richard Grizzard, who was a vice president of the 

20 developer's company, and, in fact, was located in an 

21 office on the property for several years. 

22 There were actions in response to the associa-

23 tion's requests for particular common element problems to 
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1 be addressed. 

2 The final, and certainly important, element in 

3 any equitable estoppel theory is that in fact you did 

4 suffer damages, something to your detriment. I suggest 

5 our expert opinions, as testified to, somewhere in excess 

6 of $3,000,000, will clearly establish that. 

7 I have to take issue with the argument that 

8 equitable estoppel requires fraud. Certainly, the Boykins 

9 case referred to fraud in that case, and amonq other 

10 things held that since there wasn't any they were going to 

11 grant the motion to strike. 

12 In a later case, Lataif versus Commercial 

13 Industries Construction, Incorporated, in 1982, in the 

14 State of Virginia, it was held -- in fact, they reversed 

15 a motion to strike which was granted, where the trial 

16 judge overruled the argument that there was an equitable 

17 estoppel case to be made and did not let it go to the 

18 jury. 

19 The Court, in Lataif, said: Elements necessary 

20 to establish equitable estoppel absent the showing of 

21 fraud are a representation, reliance, change.of position, 

22 and detriment. That is what we are going to try to show. 

23 We are not going to try to come in here and show 
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1 that Mr. Cecchi, in 1979, said, I'm going to lie to these 

2 people and here we go. We are not going to try to put 

3 that kind of thing on. 

4 The agreement, itself, Mr. Downer earlier 

5 referred to, and Mr. Fiske adequately explained that. 

6 I think if you have had an opportunity to read 

7 the agreement, or, if you haven't, you shortly will, 

8 and you will see it clearly refers to whether or not 

9 there is three years or five years, and it contractually 

10 binds both the association and the developer to a five-

11 year statute of limitations to enforce, I believe it's 

12 called, claims with regard to the structural common 

13 elements. 

14 Whether or not it·is ambiguous, I suggest, is 

15 a question of argument, because it does not say what 

16 accrual means. It does say from point of accrual, but it 

17 never says what accrual is, and it very well could have 

18 at that time. 

19 Since that document was signed in January of 

20 1980, you have had the benefit of the Harbor Gate case 

21 just last summer which comes out and tell us what it is. 

22 Well, I don't think we can hold people who 

23 are not lawyers, in any event, to understanding what the 
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1 supreme.court of Virginia was going to do six years later. 

2 The essential point is, Your Honor, that the 

3 developer, thoughout the course of these years when the 

4 lawsuit was not being filed, consistently was responding. 

5 In fact, he would sometimes go so far as to 

6 bring his subcontractors back out, who were the original 

7 constructors, to come back and address whatever repairs 

8 our folks said they felt needed to be resolved. 

9 The pe~ple we are going to rely on to testify 

10 are not only members of the board of directors, but other 

11 individuals who were on committees or just had dealings 

12 with the committees. In fact, one of the past presidents, 

13 a practicing lawyer, is now sitting as arbitrator in 

14 federal forums. I suggest that that is important as to 

15 his testimony, only because it shows that he is certainly 

16 the kind of fellow who would be aware of what a statute 

17 of limitations can mean. 

18 People like that are going to testify that 

19 they just weren't worried about it. They felt that 

20 Mr. Cecchi was reliable, and he was giving evidence that 

21 should be relied upon. In fact, they did just that. 

22 The evidence will further show that these 

23 people didn't just sit back and ignore this possibility. 
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1 Another-project of Mr. Cecchi's was being sued at the same 

2 time, and our people were aware of that. Despite that, 

3 they declined to file a suit because they didn't think 

4 they needed to. Their problems were being addressed, so 

5 they thought. 

6 Finally, in roughly February of 1984, a member 

7 of the structures and facilities committee suggested to 

8 the board that they cease any further negotiation with 

9 the developer, because the problems weren't being met to 

10 his satisfaction. 

11 The board overruled him and said, essentially, 

12 we believe we are still on the right track, we are still 

13 negotiating with the developer, and they declined his 

14 recommendation. That would have been in February of 1984, 

15 

16 

17 

18 

19 

20 

21 

22 

23 

and well before the expiration of at least one more 

building. 

I point that out not to show that these people 

were-lawyers or judges, but they were not totally ignorant 

of the issue of the statute of limitations, but if they 

were asked, "Why didn't you sue," they would feel like 

we·had nothing to sue about. 

I suggest that this is certainly a factual 

question, whether a jury or judge is sitting as the trier 
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1 of fact, that must be resolved as to whether these people 

2 are credible, whether the reliance is justified. 

3 Certainly, that is not the sort of thing, I 

4 would suggest, given the evidence I have proffered which, 

5 I believe,we will be able to establish over the next two 

6 to three days, can be ruled as a matter of law as 

7 insufficient to overcome the issue of equitable estoppel 

8 requirements. 

9 MR. FISKE: Your Honor, I guess I am a little 

10 because the lawyers themselves represente 

11 their Rostrum, the newsletter, 

12 need to be filed. 

13 Harbor Harbor Gate 

14 clarified mystery. 

15 It wasn't a mystery parties, because 

16 they negotiated a deal, was five years. 

17 That was an between two inde-

18 pendent law 

19 entities. 

20 Harbor Gate clarifies for us ·s the 
• 

21 cause of action issue. is 

22 that agreement. 

23 This reliance is~ue, Your Honor, doesn't 
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1 on those four buildings, 

2 on 

3 And they really 

4 haven't addressed of danced around, 

5 some 

6 or promises arising 

'1 doing some work at the project. 

8 Your Honor, I would submit that when the Court 

9 looks at these documents, you will see an arm's-length 

10 negotiation, some letters that the law firm representing 

11 the Plaintiffs, and present counsel, advised their clients, 

12 You can't rely on those. There·was an agreement nego-

13 tiated. The dates were set. Everybody knew what the dates 

14 were. Suit wasn't filed. It should not qo forward. 

15 Your Honor, I don't want 

16 to argue· here, because 

17 

18 for some to hear 

19 evidence would strongly 

20 that we seek some form of bifurcation. 

21 Frankly, Your Honor, the representations that 

22 counsel just made, you can take those as a given, and 

23 they simply don't give rise to an estoppel. 
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1 

2 3:15 p.m. 

3 THE COURT: For the purposes of the record, 

4 let me simply relate that I have reviewed the pleadings, 

5 that I have reviewed·the memoranda which have been 

6 submitted, and my notes of the argument of counsel. 

7 Directing my attention first to the plea in 

8 bar to the statute of limitations, the plea in bar as to 

9 the statute of limitations is granted as to Count I and 

10 Count II of the Motion for Judgment. 

11 Count I relates to a breach of warranty under 

12 the Condominium Act. Mr. Cecchi's letters do not rise 

13 to the requirements to negate the Defendants' ability 

14 to impose the statute of limitations under the doctrine 

15 of equitable estoppel. 

16 The language of the agreement of January, 1980, 

17 specifically is obviously an attempt to allay the fears 

18 of the Association as to the time period for when an 

19 action accrues under SS-79.79C, and the agreement which 

20 was entered into, in my opinion, incorporates any prior 

21 representations or letters which were prepared and sent 

22 by Mr. Cecchi, and for that reason. 

23 As to Count II, negligent construction, if there 
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1 is such·an action in Virginia, it likewise is barred by 

2 the five-year statute of limitations, and, therefore, the 

3 

4 

5 

8 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

plea in bar as to Count II is granted. 

As to Count III, I don't know. 

you some more. What is negligent repair? 

MR. MORIARTY: Yes, sir. 

COURT: So is it your . 
that the 

tortious act ive-year period 

prior to the time Judgment? 

, Your Honor, I don't 

believe there has bar as to the statute 

of limitations as not been 

raised at this need to argue that. 

THE lot of trouble. 

MR. Does that your question? 

Yes, it does. 

• COFFEY: Your Honor, I goes to 

that we raised in our motion to 

and III. 

I don't think that the tort 

alleged rises above the statutory duty of a warranty 
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2 

3 

4 

5 

6 

7 

' . . ... 

' 

It said: If we or our contractors 

wrong, we will come back and fix it. 

duty came from. He held himself out 

that duty. 

Your Honor, 

alleged in the a statutory 

warranty and then a duty, as they 

8 put it, in 

9 As Your Honor letters of 

10 Mr. Cecchi are agreement. 

11 THE 

12 for 

13 are 

14 they prove it, 

15 which, again, refers to structural defec 

16 co stitutinq defects which require repair, replacement 

18 THE COURT: Is there any reference in the 

19 condominium statute. with respect to repairs? 

101 

20 MR. COFFEY: It is contained in the definition 

21 of structural defect. 

22 

23 

THE COURT: Right. But other than that? 

MR. COFFEY: That is the only reference, Your 

SHARON C. COMMANDER 8c ASSOCIATES 
5101 OYKit\.OOK ~AitK 

ANNANDA'-L YlltCIINIA ZZ003 

73 •a5·7oee 



102 

1 Honor. · 

2 To recognize a cause of action for negligent 

3 given the lanqu~qe of the statutory warranty, 

6 Under the statutory warranty, we 

7 to convey a is without those d 

8 certain 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

To 

and you do it wrong, 

period of time, then the classic Boykins 

situation, really, where 

THE COURT: roof. 

MR. COFFEY: 

to that is --

duty, not 

the statutory What we reiief 

have to do, but came out and 

event. 

THE COURT: Is there 

to the statutory duty? 

MR. COFFEY: Your Honor, it is 

are talking about a condominium, that is a 
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1 THE COURT: Mr. Moriarty, your damages in 

2 Count III are purely an economic loss, aren't they? 

3 MR. MORIARTY: They were calculated on a cost to 

4 repair. 

5 THE COURT: Doesn't an action for a purely 

8 economic loss have to arise out of contract or breach of 

7 warranty? 

8 MR. MORIARTY: At this point, to be honest, I 

9 reviewed the cases since we argued 

10 ago. 

11 obvious claim is that, 

12 negligent we have been Based on 

13 that, we 

15 comments 

18 MR. COFFEY: Honor, because it is 

17 purely an economic rise above what is 

18 claimed in 

20 I don't have any further 

21 

22 THE COURT: If it won't confuse me, 

23 
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1 Mit. eePP!!¥. I 4eu't: titin:lt it is fteeessal!'y, 

2 rouz Hefte~. 

3 THE COURT: Count III is dismissed. 

4 You can't proceed to recover purely an economic 

5 loss based on negligence and, in order to recover a 

6 purely economic loss, it has to be based on breach of 

7 contract or warranty. 

8 MR. COFFEY: Your Honor, in light of Your 

9 Honor's ruling, I wonder if we could get some parameters 

to established if tomorrow's trial qoes forward based upon 

11 Building 5. 

12 The damages that the Plaintiffs have 

15 

16 

17 

18 

19 

20 

21 

22 

23 

is not building 

I ruling, 

certainly it would be the Plaintiffs to 

what they 

claim the items each 

element as s. 

• DOWNER: Your would 

in light of today's ruling by 

THE COURT: Yes. 
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1 it·was. Certainly as to relationship and the reaso 

2 these individuals constructed the building the 

3 they think it is certainly relevant and 

4 to this evaluation of what was done. 

5 Your Honor, the " doesn't 

6 matter. It is It is like 

7 that podium. It fit. And why 

8 I might have had the court build it 

9 a certain way, or if 

10 no relevance at is there. is or isn't 

11 within That is what the at this 

13 THE COURT: The motion in limine is 

14 Majestic contract. 

15 Anything else? 

16 MR. MORIARTY: Yes, sir, one brief item. For 

17 the purposes of the record, I would inquire of the Court 

18 whether you would accept my earlier argument as to what 

19 our lay witnesses would have testified to as an offer of 

20 proof, or would you prefer that I make one on the record? 

21 THE COURT: Say that again. 

22 MR. MORIARTY: At this point, what I would like 

23 to do is make an offer of proof as to what our lay ·witnesses 
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1 would have testified to regarding the equitable estoppel 

2 issues, unless the Court is willing to accept what I 

3 earlier argued. 

4 THE COURT: I am willing to accept what you 

5 earlier argued. 

8 MR. FISKE: Your Honor, we, in effect, offered 

7 that in our argument. For purposes of this motion, we 

8 took them as·proof. 

9 MR. MORIARTY: I believed that was correct, 

10 out later we should have done 

11 you. 

12 Anything else? 

13 MR. the only other 

14 thing to address -- to do it on the 

15 record -- we would an idea from them 

16 the order of their couple days. 

17 Let's go off 

18 off the record.) 

19 (Whereupon, at 3:50 o'clock p.m., 

20 concluded.) 

21 

22 

23 
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COMMONWEALTH'OP VIRGINIA: 

L.(!V. 
: l I-~ 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

I 
·../ 

I :\J./ 
~H¢ TONDA CONDOMINIUM .UNIT 
·~ RS ASSOCIATION, 

\ .. Plaintiff, 

v. 

THE ROTONDA ASSOCIATES, INC., 

and 

ROTONDA DEVELOPMENT CORPORATION, 

and 

ROTONDA REALTY, INCORPORATED, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER 

AT LAW NO. 70368 

This matter having come before the court on Friday, 

February 27, 1987, upon the Motion for summary Judgment of the 

Defendants on the issue of the Standing of the Plaintiff to 

maintain this action, and the court.having heard the arguments 

of counsel for all parties it is hereby 

ORDERED, that the Defendants• Motion is denied, with leave 

to renew the Motion at trial. 
~ 

ENTERED, this // -day of March, 1987. 
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WE ASK FOR THIS: 

HYATT & RHOADS, P.C. 

Ph p s. Downe 
Stephen H. Mor· rty 
Lisa M. McFad en 
1275 K Street, N.W. 
suite 1100 
Washington, D.C. 20005 
(202) 682-1800 

counsel for the Plaintiff 

SEEN AND OBJECTED: 

THOMAS & FISKE, P.C. 

d G. is 
/John E. Coff 

susan M. Car enas 
Ronald L. Lord 
510 Kinq Street, Suite 200 
Alexandria, Virginia 22314 
(704) 863-8400 

counsel fo~ Defendants 
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V I R G I N I A : 

IN THE CIRCUIT COURT OP FAIRFAX COUNTY 

ROTONDA CONDOMINIUM 
IT OWNERS ASSOCIATION, 

Plaintiff, 

v. 

THE ROTONDA ASSOCIATES, ~ al., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

At Law No. 70368 

ORDER GRANTING MOTION TO DISMISS AND 
RENEWED PLEA IN BAR 

UPON MOTION OP THE DEFENDANTS, and 

The Court having considered the Defendants' Renewed Plea in 

Bar, and Motion to Dismiss Counts II and III, and havinq reviewed 

the briefs submitted by counsel, and considered the argument of 

counsel,and 

IT APPEARING TO THB COURT that, as to Count I of the Motion 

for Judgment, the Defendants• Renewed Plea in Bar should be 

granted with respect to Phases 1 through 4 of the Rotonda 

Condominium~ and 

IT FURTHER APPEARING TO THE COURT that, with respect to Count 

II of the Motion for Judgment, the Defendants' Renewed Plea in Bar 

should be granted with respect to all Phases of the Rotonda 

Condominium, and 
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IT PURTHER APPEARING TO THE COURT that, with respect to Count 

III of the Motion for Judgment, the Defendants' Motion to Dismiss 

Count III should be granted with respect to all Phases of the 

Rotonda Condominium, 

IT IS THERE,ORE ADJUDGED, ORDERED AND DECREED that Count·I of 

the Motion for Judgment be, and the same is hereby, dismissed 

with prejudice with respect to Phases 1 through 4 of the Con-

dominium, and 

IT IS FURTHER ADJUDGED, ORDERED AND DECREED that Count II of 

the Motion for Judgment be, and the same is hereby, dismissed 

with prejudice as to all Phases of the condominium, and 

IT IS PURTBER ADJUDGED, ORDERED AND DECREED that Count III of 

the Motion for Judqment be, and the same is hereby, dismissed 

with prejudice as ;o~ll Pha~~ the Con~nium. 

Entered. this id£ day of , 1987. ,j;y 

-2-
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WE ASK FOR THIS: 

THOMAS & PISKB, P.C. 

By _;;u~:;=.~~~~~====7 
1d G. F1ske 

John E. Coffey 
Susan M. Carde 
Ronald L. Lord 
510 Kinq Street 
Suite 200 
Alexandria, Virginia 22314 
(703) 836-8400 

SEEN AND OBJECTED TO: 

HYATT & RHOADS, P.C. 

By ~~~~~~:;:::z_ __ _ 
Ph 
s 
12 5 K Street, 
Suite 1100 
Washington, D.C. 20005 
Counsel for the Plaintiff 
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ASSIGNMENTS OF ERROR. 

1. The lower court erred in permitting the Defendants to 

renew their Amended Plea in Bar at trial. after previously 

denying the Plea. 

2. The trial court erred in granting the Defendants• 

Renewed Amended Plea in Bar as to Counts I and II. 

3. The trial court erred in ruling upon the Defendants• 

Renewed Amended Plea in Bar prior to the beginning of the trial. 

4. The trial court erred in granting the Defendants• 

Motion to Dismiss Count I I.I. 
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