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,V I R G I N I A : 

IN THE CIRCUIT COURT FOR THE COUNTY OF ARLINGTON 

;BRENDA E. ROBERTSON, 

Plaintiff, 

) 
) 
) 

; . 

v. 

METROPOLITAN WASHINGTON 
AIRPORT AUTHORITY 

and 

INTERNATIONAL BUSINESS 
SERVICES, INC. OF D.C. 
d/b/a INTERNATIONAL BUSINESS 
SERVICES, INC. 
(A Subsidiary of COMARCO, Inc.) 

Defendants. 

) 
) 
) 
) 

LAW NO. 91-1302 
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) · E~Le t?f-.6 . •.••. : :_ ... c 1 : ......... "_. __ .... _______ ............ ~-· .;.;. ... , 

AMENDED MOTION FOR JUDGMENT 

COMES NOW your Plaintiff, BRENDA E. ROBERTSON, by 

counsel, and does hereby move this Honorable Court for 

judgment against the Defendants, jointly and severally, in the 

amount as hereinafter set forth, together with her costs in 

this action, all which she is due from the Defendants upon the 

grounds hereinafter set forth: 

1. Plaintiff is a citizen and resident of the 

Commonwealth of Virginia, residing in Woodbridge, Virginia. 

2. Defendant, METROPOLITAN WASHINGTON AIRPORT 
i 

. "AUTHORITY, is a public body created by the Commonwealth of 

Virginia and the District of Columbia pursuant to the 

~...__ 'Metropolitan Washin9ton Airports Act of 1986, Public Law :ASSOCIA~~~ 
rroll'"nS "-''DCOlJNSELORS AT l.\W 

i225 Brandon Avenue 
iuite 275 
ipringfield, Virginia 22150 
703)86(,.2343 

.No. 99-591, § 6009(c) and codified as amended at 

49 u.s.c. Appx. §§ 2451 et seg. (1986) and pursuant to said 
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.Act is the lessee of certain real property commonly known as 
I 

:"Washington National Airport." 

3. Pursuant to the Act indicated in paragraph 2, 

Defendant, METROPOLITAN WASHINGTON AIRPORT AUTHORITY, is 

subject to the jurisdiction of the courts of the Commonwealth 

of Virginia. 

4. Defendant,. INTERNATIONAL BUSINESS SERVICES, INC. 

·(hereinafter referred to "IBS") was at all times relevant 

hereto the corporate entity which operated the parking lots at 

Washington National Airport and more specifically, short term 

parking lot "B." 

5. On or about January 1, 1990, Plaintiff was a 

customer-invitee at said airport and more particularly at 

short term parking lot 11B11 having paid to park her car in said 

lot. 

6. At approximately 7:45 p.m. as Plaintiff was 

'proceeding to her car in short term parking lot "B" she 

stepped over a curb designating a parking spot and fell into 

a pothole. 

7. As a direct result of her fall, Plaintiff 

:::.r· ustained sse.vere and irreparable bodily injury. 

The curb and parking area on which Plaintiff 

fell was within the area commonly known as "Washington 

wtwAML~ ~ational Airport" which was operated by your Defendant, 
5~~.: 
~~~ORS ... ;"'LA'; METROPOLITAN WASHINGTON AIRPORTS AUTHORITY, as lessee, and by 
6225 Brandon Avenue • 
suite 275 1 ts agent, Defendant IBS. 
Springfield, Virginia 22150 
(703) 866-2343 
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9. The Defendants maintained, for the use of its 

:customers/business invitees, the area in which the Plaintiff 

fell. 

10. Defendants had a duty to maintain the parking 

·lot in proper repair so that customers/business invitees could 

park their vehicles and safely walk about said area. 

11. Defendants breached their duty to Plaintiff by 

negligently allowing a dangerous defect to exist. 

12. Defendants breached their duty to the Plaintiff 

by negligently failing to maintain the parking lot in a proper 

and safe condition. 

13. Defendants knew or should have known with the 

exercise of due diligence of the existence of said defect and 

that such defect was dangerous and would or could cause injury 

to customers and business invitees. 

14. As a direct and proximate result of such 

negligence, Plaintiff fell and was injured as described above. 

15. As a further direct and proximate result of 

such negligence, Plaintiff has suffered and will continue to 

suffer severe pain, discomfort, inconvenience, disability and 

:~isfigurement. She has incurred and will continue to incur 
• I 

;~edical, hospital 
! 

and pharmaceutical expenses 

expenses in an effort to bring about her recovery. 

and other 

~· : · WHEREFORE, Plaintiff demands judgment in the amount 

~~~A;-~ of Two Hundred Fifty Thousand and No/100 Dollars ($250,000.00) 
225 Brandon Avenue 
uite275 
pringfield, Virginia 22150 
703) 866-2343 
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iagainst the Defendants, jointly and severally, 
:I 
;!other relief as the·court deems meet and just. 

:I 

and for such 

. ! 
I' 
:: 

BRENDA E. ROBERTSON 
By Counsel 

i 
.. PRESENTED: 
i 

i WILLIAM L. SCHMIDT & ASSOCIATES, P.C. 

I 

i. 
: By: 
i I 
1 I 
I I j i 

It 

. i 

i: 

' I' 

'' ' 

:I 

~L ~~ )CHMID11 . j 
:ASSOCIATESPc. --i I 
11\JRNnSA.'-'DCOt.'NSELOIISATlAW i I 

1225 Brandon Avenue i i 
;wte275 1 

;pringfield, Virginia 22150 I 
i03) 866-2343 

i 
I 

. I 
r 

MARCO A. LOPEZ 
Virginia Bar No. 31408 
6225 Brandon Avenue 
Suite 275 
Springfield, VA 22150 
(703) 866-2343 
Counsel for Plaintiff 
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*** PARTIAL TRANSCRIPT *** 

V I R G I N I A 

IN THE CIRCUIT COURT OF ARLINGTON COUNTY 

- - - - - - - X 

BRENDA E. ROBERTSON, 

Plaintiff, 

vs. 

METROPOLITAN WASHINGTON AREA 
AIRPORT AUTHORITY, et al., 

Defendants. 

- - - - - - - - - - - - - - - X 

AT LAW NO. 91-1302 

1 

Tuesday, July 5, 1993 

Courtroom 702 
Arlington County Courthouse 

Arlington, Virginia 

The above-entitled matter came on to be heard 
,..,c 

before THE HONORABLE PAUL F. SHERIDAN, Judge, in and for 

the Circuit Court of Arlington County, Virginia, beginning 

at 9:58 o 1 clock a.m. 

APPEARANCES: 

on Behalf of the Plaintiff: 

William L. Schmidt, Esquire 
loiarco A. Lopez, Esquire 
WILLIAM L. SCHMIDT & ASSOCIATES, P.C. 

RUDIGER a GREEN REPORTING SERVICE 
CERTIII~IEO VERBATIM R£POATIEq5 

4 I liS I.E :NA"'0 ORIV£ 
lrAIRI=A.X. VIRGINIA 220.3Ci 

t: r70lt S!l•·l•le 

~ 
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on Behalf of the Defendants: 

John D. McGavin, Esquire 
LEWIS, TRICHILO, 
BANCROFT & McGAVIN, P.C. 

* * * * * * * * * * 

RUDIGER St GREEN REPORTING SERVICE 

• I II I.I!ONAAO OAIV£ 

.AIAIII'AJC. VIRGINIA 2203Ci 

61'7031 !I!J 1·3 I liS 
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2 (The Court Reporter was previously sworn.) 

3 * 

4 * 
5 * 

6 (Whereupon, at approximately 10:03 o'clock 

7 a.m., the prospective Jurors entered the courtroom and 

8 were seated.) 

9 THE COURT: Members of the prospective Jury, I 

10 have a case civil in nature in this courtroom to try. We 

11 are going to call out thirteen names, strike six; end up 

12 with seven tO" actually try the case. 

13 Before we start, I.' 11 tell you, in very short 

1~ form, that the Plaintiff's name is Brenda E. Robertson, 

15 R-0-B-E-R-T-~~N. 

16 _,· She sues Metropolitan Washington Area Airport 

17 Authority, International Business Services, Incorporated, 

18 of D.C., doing business as International Business 

19 Services, Incorporated, and a company called COMARCO, 

20 C-O-M-A-R-C-0, Incorporated. 

21 The claim for money damages that the Jury will 

22 be asked to decide alleges that on or about 1 January, 

~ 1990, the Plaintiff, Brenda Robertson, was a customer 

RUOIGER Sl GREEN REPORTING SERVICE 
CERTtlllltD YIABATIM AE!o"''RTI"5 

.&I 16 U£0NAA0 CIAIY!: 

IIAIAII.A.ll:_ VIRGINIA 220.30 7 1'7031 5~1·3130 
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invitee at National Airport. 

That she parked her car in the short term lot 

B. The allegation is the Defendants maintained the 

premises in a way that caused a defect in the surface. 

She fell, hurt herself; has had medical care 

and other damages, and seeks monetary award for that. 

The Defendants contest liability. All of 

those issues will be for the Jury. 

As we call your names, you know to come on up, 

sit where the Bailiff directs. Then we 1ll ask a few 

questions, to see if you know the people, anything about 

the event; and pick seven to actually hear the case. 

*·· 

* 

* 

RUDIGER & GREEN REPORTING SERVICE 
Cl!lniPtEO YI!QBATIM REPORT& AS 

~118 I.I!ONAAO OAIVE 
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THE COURT: Counsel are now obligated to 

strike six of you. While they do that, let's review our 

job functions here. 

The lawyers are supposed to study the facts 

and the law. They're supposed to know what witnesses to 

call, what they're likely to say. 

They're supposed to know the probable 

instructions that they're going to ask the Court to give 

at the end of the case. 

And they try the case as both a fact and a law 

issue at one time. It's all presented in a unified series 

of questions_{ answ_ers and delivery of information. 

They address thei~ legal arguments primarily 

to the Judge. And they address their fact arguments 

exclusively tA the seven Jurors that sit. ..... ,... 
I say exclusively because, although we do this 

in one unified presentation and the Judge does have the 

obligation to control the proceedings, the Jurors are the 

deciders of fact. 

Don't look to the Judge for tone o~ voice, 

exp~ession or any other ~essage 1 subtle or clea~, as to 

who the Judge would favor, find for or who the Judge tends 

to believe. 

RUOIGER & GREEN REPORTING_ SERVICE 
C:EATUIIEO V!ASATIM AEPOATIAS 

• 1 1 G ~!ON&AO OAIYE 

9 
.AIAF&a. VIRGINIA 2203~ 

1'7031 5'l·313G 
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Judges ought to be able to do their job better 

than that, better than conveying such information. But no 

matter how Judges do their jobs, Jurors should always 

remember that the great faith in the Jury system is you 

find the facts, as you believe them to be, and not the way 

anybody else in the room might find them. 

You must take the law, however, from the 

Judge, as the Judge tells you it is. I've got to take it 

the way Legislatures, both State and Federal, and 

Appellate Courts, both State and Federal, have decided it 

will be. 

'I can•·t modify it. You can't modify it, 

either. 

The lawyers' qbligations require them, at 

times, to ma~ objecti~ns or argue with the Judge. Don•t 

hold that against them. 

It's their job. They are required to do that. 

They are charged, later, by some Appellate Judge, with 

having waived argument if they don't raise it with the 

trial Judge. 

In.terms of how we proceed, the Plaintiff has 

the burden of proof, which in a civil case is the 

preponderance of the evidence. 

RUDIGER & GREEN REPORTING SERVICE 

10 
•• HS L!ONAAO OAIVE 

F.t.IAF.t.A. VIRGINIA 2203C. 

1'7031 5!11·3135 
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1 Those of you who have sat in criminal have 

2 heard the concept, 'beyond a reasonable doubt'. In civil 

3 cases, it's a preponderance of the evidence. 

4 The arguments will involve words like 

5 negligence and, possibly, a concept called contributory 

s negligence and liability. 

7 Liability is that part of the case that means, 

s •should the Plaintiff recover?•. Some people call it 

9 fault. 

10 The second half of the case, if she does 

11 prevail on liabili~y, is, 'How much monetary award is 

12 appropriate.:under ."the law of Virginia and in light of her 

13 damages? ' • 

14 So, you have two issues, liability and 

15 damages. 

16 :n terms of how we proceed, they put that on 

17 through how the event happened and then what medical 

18 treat~ent, what damages, what disability, wage loss. 

19 So, you can hear all of it going on at the 

20 same time. 

21 In terms of the lawyers' preparation, by 

22 talking to the potential witnesses, knowing the law issues 

23 that ought to come up, they position themselves to give 

RUOIGER at G"EEN REPORTING SERVICE 
C£R':"IIJIIE0 VERBATIM A£PORTlAS 

.a I I G :.£0NAAO OAIVIE 

lliJAIR,:Alt. VIRGINIA ZZ030 

r7031 5!»' ·3 '36 
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1 opening statements. 

2 And on the best of preparation, the most 

3 conscientious of accuracy in opening statement, the 

4 lawyers, nonetheless, are not witnesses. 

5 They are predictors of what the witnesses will 

6 say. And the Jurors who sit should remember that, because 

7 you decide the facts from what the witnesses say, not from 

s what the lawyers either say in opening they are going to 

9 say, or argue in closing that they did say. 

10 You listen to what the witnesses actually say. 

11 Small differentials in language can be very_ important. 

12 But the lawyers believe they know about what 

13 they're going to say. So, th~y give you a road map, in 

14 the way of an opening statement. 

15 ~ allows you to know what the big picture in 

16 the bat~le· is. It also allo~s you to have a context in 

17 which the first witness speaks. 

18 Don•t make up your mind in this case-or any 

19 other case until you•ve heard all ~~e witnesses, heard the 

20 

21 

22 

23 

instructions at the end of the case, and given the lawyers 

a cnance to reason with you at the end in those closing 

arguments. 

It can help you do your job in a way that you 

RUOIGER at GREEN REPORTING SERVICE 
C:ERTIIIIID VERBATIM REPORTERS 

12 
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feel more comfortable. 

There's no place in any of this process that 

we call a system of justice for bias or prejudice or 

sympathy. 

We tell these people that, 'We're going to 

decide the case on the facts you give us, and on the law 

the Judge gives us. 

'It's not going to be decided on any 

preexisting bias or prejudice or tendency we have.' 

Nor should it be decided by you being 

investigators and going out from here on breaks and trying 

to learn anything·~out the case. 

If you do that, you're violating your oath. 

In terms of what these people expect, they want the case 

tried in thi~~om, not somewhere else. 

So, don't try to find out anything outside the 

process, if we do carry over. 

In terms of how we proceed, we go an hour and 

fifteen minutes to an hour and a half, roughly. This 

process doesn't lend itself to time tables. 

.· People say things at a pace and in a way ~hat 

they don't really know how they're going to do it until 

they get on the stand. 

RUDIGER !t G"EEN REPORTING SERVICE 
C:!AT,IlD V!RBATIM AI!~OIITEAS 

•• I I L.I!ONA AO OAIIIIE 

1 r- II'AIAII.t.X. VIA(iiNIA 2203~ 

~ 1'7031 5~1·3136 
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1 The formality of the process, the presence of 

2 a Jury, the whole process lends itself more to people 

3 being a little bit unpredictable in how the proceedings 

4 go. 

5 And we don't hold ourselves to exact time 

6 tables. Lunch is -- we try to target lunch for between 

7 l:OO and 2:00. 

s But I try and also fit it into a logical flot.; 

9 of information and presentation. 

10 In terms of the case, you can't decide it 

11 until you have everything. Don't make your mind up early. 

12 ·If you:go to lunch or take a break with one or 

13 two other Jurors, don't talk ~Yer the case in a way that, 

14 really, amounts to starting deliberation. 

15 ~ can't deliberate until you have 

16 everythin91: at the end. 

17 Formality of dress, you know, is not an 

18 important thing in this courtroom. You can fall asleep 

19 from the stuffiness, or you can freeze. 

20 And I can't tell you which is coming. We've 

21 tried, for years, to get it right. And we can't get it 

22 right. 

23 so, just don't feel obligated to look a 

RUDIGER 1?r GREEN REPORTING SERVICE 

14 
•• HS L!ONAAO OAtVE 

I=AII:UIAX. VIRGINIA 220)G 
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1 certain way in the Jury box. We want you to stay awake 

2 and attentive and participate fully in the hearing. 

3 In terms of Bench conferences, when they come 

4 over to the side, you're not supposed to hear that. When 

5 you sit with this Judge, I invite you to, on those breaks, 

6 just stand up in place, talk among yourselves about the 

7 weather or anything else you want. 

8 Help drown us out over here. We don't want 

9 you to hear what's going on. 

10 There are things, at times, that you'll hear 

11 and I'll tell you to disregard. And you might, in the 

12 abstract, say, •weil, how could I do that?' • 

13 Well, in practice,· it's not hard. Things that 

14 are stricken from evidence are no longer a part of that 

15 pool of infarlna.tion of evidence that you use as your 

16 source of.: facts. 

li So, you couldn't consider that as a part of 

18 anything factual that you decide in the case. 

19 The process of note taking, we discourage 

20 here. We don't want Jurors taking notes. We want you 

21 paying attention. 

22 If the trial, as I've told some of you on 

23 other occasions, if we were to try a four to five week 

RUOIGER 81 G~EEN REPORTING SERVICE 
CERTIIII!D VEIIISATIM "I!PORT!ItS 

£1 16 I.!ONAAO OAIVE 15 lfAIA•AX. VIRGINIA 2203~ 
C7031 !S!J 1 ·3136 
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1 trial, I'd give you notebooks now, and let you start 

2 taking notes. 

3 But we don't have trials that long. You have 

4 to rely on your own memory as to what people say. We also 

5 want you paying full attention. 

6 Because nobody can guarantee you when very 

7 important things will happen in a courtroom by way of 

s expression, pause, even body language. 

9 You just don't know. So, we want you just 

10 paying attention to everybody. 

11 In terms of contacts outside the trial, if you 

12 go out in the· hall.-or down in the elevator, you're around 

13 people who may or may not hav~ an interest in the case. 

14 And they inad~ertently talk too much about 

15 what the tri~-is about, or things outside the trial that 

16 couldn't be said to you, through the process called the 

17 Rules of Evidence. 

18 Let them know you're a Juror and you don't 

19 want to hear about that. You want to decide thinqs on 

20 what's in the courtroom and not outside the courtroom. 

21 

22 

23 

Have we done our strikes? 

* 

* 

RUOIGER ec GREEN REPORTING SERVICE 
CEATif=IEO V~IISATIM A!~OIIIT£A5 

4116 &.ECINARCI DRIVE 
I=AIR-&X. VIRGINIA 2Z03Ci 16 17031 !91·31.3& 
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1 THE COURT: Members of the Jury, we•re going 

2 to take about an hour for lunch. Don't start 

3 deliberating, thinking it over, trying to decide the case. 

4 Wait until everybody is given a chance to 

5 present whatever they want. 

6 Try and be back in the Jury room at ten after 

7 2:00. And we 1 ll let you go ahead of everybody, so we try 

a and keep conversations away from you. 

9 Everybody stay in place while the Jury leaves 

10 for lunch. 

11 (Whereupon, at approximately 1:10 o'clock 

{:'·"' . ) 12 p.m., the Ju~· ret~ted from the courtroom.) 
... / 

13 * * * * * * * * * * 
14: (Whereupon, at approximately 1:11 o'clock 

15 p.m., the hea~ng in the above-entitled matter was ,_ 

16 recessed, to· reconvene at approximately 2:10 o'clock p.m 

li that same day.) 

18 * * * * * * * * * * 
19 

20 

21 

22 

23 

RUDIGER & GREEN REPORTING SERVICE 

4\ US L!O..,AAO OAIV! 
J:AIAPA:at. YIAG1 ... 14 2Z03~ 

1 .... , 1'7031 5!JI•313G 
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1 

2 (The hearing in the above-entitled matter was 

3 reconvened at approximately 2:15 o'clock p.m.) 

4 (Whereupon, at approximately 2:16 o'clock 

5 p.m., the Jury returned to the courtroom and resumed their 

6 seats in the Jury Box.) 

i * 
8 * 

9 * 
10 THE COURT: Motions are to be taken up outside 

11 the hearing of the Jury. What I'm going to_ do, members o£ 

12 the Jury, is···I•m qoing to take a brief recess. 

13 I_ want to see-- what we have to do is go over 

14 a body of law and reduce them to instructions. I read the 

15 instructions~ __ you, and then the lawyers get to arque. 

16 :··And the question is how late we're going to do 

17 this, how long they want to argue. And the choice we have 

18 to make is to break for today, or to go ahead and finish 

19 this. 

20 This Court doesn't have hours. I've been here 

21 witn"Juries until midnight. I don't order you to do that, 

22 though. 

: 23 We'll find out where, you know, how much you 

-
RUOIGER a GREEN REPORTING SERVICE 

C:£RT111llli0 VERDA TIM RI! .. OAT!AS 
• I I 6 L!.ONA '10 OAIVI! 

II'AIAIIilAX. VIAGINIA Z20:1G 18 170:11 511-31315 
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1 can really pay attention to your Jury service versus 

2 things at horne, commitments elsewhere, travel and 

3 everything else. 

4 And I don't want you distracted or going 

5 through a hardship to do this public service as Jurors. 

6 Let's take a brief recess. Take a decision 

7 among yourselves as to how willing how late you'd be 

8 willing to stay here this evening. 

9 Don•t let the words midnight bother you. I'm 

10 thinking 6:00 o'clock, to get the case to you for 

11 deliberation, to get the instructions ready, to get the 

12 arguments over and"then give you everything. 

13 We give you the ~xhibits, the instructions, 

14 and we say, 'You go out and select a foreperson, and 

15 decide how yfl/tr .~ant to proceed. 1 

16 ..... ·. · If you want to break and come back in the 

17 morning, that's fine. If you want to try to deliberate 

18 today, to see if you can reach a unanimous verdict, that's 

19 fine. 

20 But my choice, right now, is how to most 

21 faitiy to everybody concerned get this to you. The 

22 lawyers are working very hard. 

23 What we see is the tip of the iceberg. 

RUDIGER & GREEN REPORTING SERVICE 

19 
•• I G I.IONAAO OAIV£ 
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1 They're managing witnesses. They're making choices. 

2 They're going through lots of paper. 

3 And they're trying to put it on in a smooth, 

4 flowing way. And, sometimes, it isn't fair to them to 

5 pressure them too much to do it too fast. 

6 The choice we're going to make is, do we do 

7 the business of instructions and closing arguments today, 

8 get it all to you and let you decide how late you stay? 

9 Or do we break for the day, bring you back 

10 here in 9:30 in the morning to do the instructions and 

11 closing arguments? 

12 .:± '11 listen to your opinion on that. But I 

13 have to~ sort of, in the long. ·run, make the call. 

14 Hopefully, I agree with you 

15 ~~ugh, I'll make the call, in the long run. 

16 Take a ~~eak. We'll get back to you promptly. 

17 Everybody stay in place while the Jury leaves. 

18 (Whereupon, at approximately 4:20 o'clock 

19 p.m., the Jury retired from the courtroom.) 

20 * 

21 * 

22 * 

23 
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1 (Whereupon, at approximately 4:42 o'clock 

2 p.m., the Jury returned to the courtroom.) 

3 THE COURT: I'm not going to ask you your vote 

4 on what you wanted to do, because I've made your decision 

5 for you. 

6 And I hope I don't offend, if all seven of you 

7 wanted to do it a certain way. 

8 I 1ve decided, because of what has to be done 

g yet with counsel here, this may drag on. And I 1m not 

10 going to have· you sitting back there, wondering what we're 

11 doing. 

12 ·I-'m going to break you for today. Can 

13 everybody be back here at 9: 3 0.? 

14: THE JURY: (No negative response.) 

15 i1!!E _.COURT: Please report back -- we can't 

16 perform __ without all of us present. So, I need all seven 

17 of you back in this Jury room by 9:30 in the morning. 

18 At that point, we'll read you the instructions 

19 and let the lawyers arque with you. And, at last, give 

20 you the case, to function as a Jury. 

21 Tonight, you know, whoever is going to ask 

. 22 'Wh t d"d d t d ? What do you th~nk? . you, a ~ you o o ay. .. 

23 it like? What do they say?', all of that usual 
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1 conversation we share with those close to us in life, you, 

2 really, can't do that. 

3 Because you're going to deliberate when you do 

4 that. Find some way to isolate your thoughts to this case 

5 until we come back tomorrow and share the law and let 

6 these lawyers argue the case to you. 

7 And at that point, tomorrow niqht, you can 

s tell them everything you thought. 

9 Thanks for your patience today. We'll see you 

10 at 9:30 in the morning. The Jury is free to go. 

11 (Whereupon, at approximately 4:44 o'clock 

12 p.m., the Jury retired from the courtroom.) 

13 

14 * 
15 * 
16 

17 * * * * * * * * * * 
18 (Whereupon, at approximately 4:45 o'clock 

19 p.m., the hearing in the above-entitled matter was 

20 concluded.) 

21 * * * * * * * * * * 
22 

23 
) . , 
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PARTIAL TRANSCRIPT 

V I R G I N I A 

IN THE CIRCUIT COURT OF ARLINGTON COUNTY 

BRENDA E. ROBERTSON, 

Plaintiff, 

-vs-

METROPOLITAN WASHINGTON AREA 
AIRPORT AUTHORITY, et al., 

Defendants. 

X 

~ 

. . 
X 

LAW NO. 91-1302 

1 

Circuit Courtroom 702 
Arlington County Circuit Court 

~rlington, Virginia 

·wednesday, July 7, 1993 

The above-entitled matter came on to be heard, 

with a Jury, before the HONORABLE PAUL F. SHERIDAN, Judge, 
;-

in and for the Circuit Court of Arlington County, in the 

Courthouse, 1400 N. Courthouse Road, Arlington, Virginia, 

beginning at approximately 9:45 o'clock a.m. 

APPEARANCES: 

on Behalf of the Plaintiff: 

WILLIAM L. SCHMIDT, ESQUIRE 
MARCO A. LOPEZ, ESQUIRE 

On Behalf of the Defendant: 

JOHN D. McGAVIN, ESQUIRE 
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P R 0 C E E D I N G S 

THE COURT: Let me read to you a note from the 

jury that tells me clearly the jury disregarded the 

instruction to not deliberate. 

"Some of the members of the jury are grappling 

with the central issue of liability, did the plaintiff 

suffer an unfortunate accident through no fault of the 

defendant, or was there in fact a hole. in the parking lot 

which should have been filled? 

"The police officer's testimony suggests the 

absence of an incriminating hole, but rather it suggests 

it was a small, one-quarter-inch-deep depression behind 

the left rear tire of the plaintiff's vehicle and her 

truck was parked nose to the curb. 

;-
11We do not dispute the injury at all. The 

photographs of the hole appear to be a puddle, the depth 

of which we are unable to judge. Furthermore, the photos 

were taken eighteen months after the accident. 

"The question is, is there some definitive 

piece of evidence to prove the presence of the hole on the 

day of the accident? 

"The maintenance worker's testimony was 

confusing and incoherent. Is there a maintenance-held log 
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which we may see to indicate the absence or presence of a 

hole? Can you help us?" 

Does either side want a mistrial? That is 

absolutely, deliberately violating the instruction to not 

deliberate. Does either side want a mistrial? 

MR. SCHM·IDT: Yes, Your Honor. 

THE COURT: Do you want a mistrial? 

MR. McGAVIN: No, I don't, Judge. I just I 

hate to try it again, but I mean.-- so, I think.that the 
-1 

jury can listen to the court's instructions, follow your 

instructions and ~he· argument that will be given. 

THE COURT: I think it indicates they've 

deliberated, and it violates th·e Court's order. 

Bring the jury in. 

~ 

THE BAILIFF: Yes, sir. 

(Whereupon, at approximately 9:47 o'clock 

a.m., the jury entered the courtroom and took their place 

in the jury box.) 

THE COURT: The question sent to me by the 

jury tells me the jury has been deliberating. That 

analysis is deliberation, which you were told not to do. 

There's pending now a motion to declare a mistrial, throw 

it out and start over with another jury. 
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That's deliberation. You're not finders of 

discovery, you're not discoverers of information and 

seekers of fact, and you aren't supposed to function 

outside the role of receiving information, even if it's 

unsatisfactory or incomplete. 

And it causes a problem. I told you we were 

going to do instructions and closing argument and don't 

individually make up your mind, don't.choose attorneys or 

anything else, try to decide the case, until you have 
-1 

everything. 

You never get everything. You never get 

everything you want to know. You never get everything 

that completely, one hundred percent clarifies it. 

That's why trials are hard to call. That's 

15 why they're hard to predict. You don't know what pieces 

16 of info~mation sway what jurors. But the lawyers and 

17 their arguments are supposed to address issues. 

18 What I'm going to do now is take up with 

19 counsel whether we're going to go forward to verdict or 

20 I'm going to declare a mistrial and start this over, 

21 ·because your thought processes are really deliberation. 

22 I'm going to talk it over with the lawyers. 

23 If we go forward, I'm going to bring you back in and give 
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you the instructions and let the lawyers argue it. They 

know the content of the questions. 

But one of the problems is, the time and cost 

they put into this trial yesterday would be wasted if I 

declare a mistrial now. But it may be necessary -- let me 

see. 

I'll bring you back in shortly. We'll either 

give you closing arguments and instructions and let you 

decide the case, or I'm going to declare a mistrial and _, 

pick another jury and start over. 

I'll see you again shortly. 

(Whereupon, the jury retired from the 

courtroom. ) 

THE COURT: Any further argument or comment on 

mistrial? 

MR. McGAVIN: Your Honor, just this. That 

with the day we spent and now we're back here again. I 

know what the Court's calendar is like. We're looking at 

a substantial delay if the Court 

THE COURT: It would be six months. If I 

declare a mistrial, your trial is in January of '94. 

MR. McGAVIN: And I know that I personally 

have seven or eight cases set in January of '94, so we're 
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looking at probably March. 

And r·know for both sides a substantial delay 

is prejudice. I know that the right thing to do is to 

have the case tried fairly, and I believe, notwithstanding 

any delay and additional expense, that the Court can 

instruct the jury and have them follow the instructions. 

So, therefore, I would be op~osed to a 

mistrial for those reasons. Thank you. 

MR. SCHMIDT: Your Honor, obviously, we've _, 

gone to great expense. We're the ones that had the expert 

here, and we have paid him already for his time. 

But, in view of what the jury has already 

done, I don't think that the court in any instructions 

that it can give to the jury at this point can detract 

~ 

from the thought process and discussions that apparently 

have already been conducted -- or, at least, the thought 

process by the person who wrote the letter. 

And for that reason I believe that the rights 

of the Plaintiff, in view of the violation of your 

instruction, have been prejudiced. 

She's gone to great expense; I understand 

that. But I believe that a mistrial is appropriate, and 

we're prepared to accept the Court's ruling with respect 
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to that. 

THE COURT: Well, if I could give you a trial 

tomorrow, I would declare a mistrial. The words "We do 

not dispute the injury" means they've talked it over. Of 

course, nobody in their right mind who listened to the 

testimony could dispute the injury. There isn't an ounce 

of dispute about it. 

The comments and the analysis pick up certain 

words that people trying a case listen to. The content of 
-1 

the note is not surprising in any way. It sets out the 

various sides of the argument of liability, it takes parts 

of the testimony, it finds that the maintenance man's 

testimony was confusing, which is exactly what it was. 

Therefore, we're going to go to verdict. I 

think Ms. RoBertson is better off with a verdict here 

today than six months more of waiting and paying the 

doctor to come back again. I think the jury, having heard 

my displeasure of what they've done, is going to work at 

doing it right. 

Now, let me address this question. I've 

struggled with how to tell them that if -- well, the 

maintenance man's testimony in regard to the signs and 

cones is to be disregarded. Other than that his testimony 
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stands. 

With that, I'm going to bring them in, do the 

instructions, then the closing argument. I must say, I 

don't know how to say it any more clearly than I say it, 

over and over again, "Don't decide the case. Don't do it 

at home, don't do it in the hall, don't do it at lunch. 11 

I don't know how to do it any more than that. 

But 

MR. McGAVIN: Your Honor, Instruction H --
-,~ 

THE COURT: -- I think psychologically 

and whatever it means financially to everybody, 

psychologically it's a better idea to give people a 

verdict. 

Yes, sir? 

~- McGAVIN: Your Honor, Instruction H, which 

was tendered yesterday and granted by the Court -- I 

reviewed it early this morning and discovered that it is 

not a correct statement of the law, and I have tendered a 

substitute instruction H, which I have given to Mr. 

Schmidt and we have discussed briefly. 

But I would ask that you look at it. It is 

the finding instruction. I don't know how it got in our 

computer. It must have been done by an associate, because 

' 
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second sentence. 

Anything else? 

MR. McGAVIN: No. Thank you, sir. 

THE COURT: The note from the jury will be 

made a part of the record. Let's bring the jury in and 

hear closing argument·. 

Honor. 

MR. McGAVIN: Yes, sir. 

MR. SCHMIDT: Yes, Your Honor. 

THE COURT: How long do you need? 
-1 

MR. SCHMIDT:· About twenty minutes, Your 

THE COURT: All right. 

(Whereupon, at approximately 10:00 o'clock 

14 

a.m., the jury returned to the courtroom and resumed their 

~ 

place in the jury box.) 

THE COURT: If I declared a mistrial, these 

parties couldn't get back in trial for six or seven 

months, and the communication isn't such that you've in 

any way told us that you're not going to follow the 

instructions on the law or let these people try to share 

thoughts with you. 

They have to be given a chance to reason with 

you what the facts mean before you can start deliberating. 
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That's why, wh~n you tell me certain fact-findings you're 

making, you're doing it ahead of the argument. 

You may, in the long run, be exactly where you .... 

were, but the promise you make to these people is you'll 

let them finish completely all their effort of persuasion, 

all their effort to make you see it their way, factually 

and legally. 

And so, what I'm going to-do is, we're going 

to go ahead and get a verdict her~ today. I think that 

closure of this dispute is as important as anything else 

to these people •. 

Whether they like our verdict or not, we'll 

have given them a form of a decision, and no decision is a 

worse choice than that. 

;-
So, what I'm going to do is go forward. I'm 

going to read you the law that governs. Then the lawyers 

get to argue. The Plaintiff gets two arguments, the first 

argument and a rebuttal argument. They have the primary 

burden of proof. When I say primary-- you'll see there 

is a burden of proof on what's called contributory 

negligence. 

Then we'll give you a form. The Defendant 

we're going to call Comarco, c-o-m-a-r-c-o. The rulings 
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-· .. ) 
1 as to who the defendants are among the corporate 

2 structure, don't concern yourselves with that. We'll just 

3 talk about the defendant as Comarco. ... 

4 Your choices for your eventual verdict -- and 

5 you know that verdict has to be unanimous -- should be 

6 written in on this form (indicating) by your foreperson. 

7 And the top choice is, you "find in favor of 

8 the plaintiff, Brenda Robertson, and assess damages in the 

9 amount of •••• " You fill in a doljar amount -- if that's 

10 you= verdict, remembering it has to be unanimous. 

11 If you find on the issue of liability in favor 
... \ 
- ) 12 ~ 

of the ~~fendant, Comarco -- that's your bottom choice 

13 you just write that in. The foreperson -- date it and 

14 sign it.· 
~ 

15 If you have questions during deliberation, 

16 have your foreperson write them out, knock on the door and 

17 send them to me. I may or may not be able to answer, but 

18 don't let that inhibit you from asking questions once you 

19 are deliberating. 

20 When I read the law to you, you'll notice I 

21 don't look at you and talk to you. I look at the page and 

22 read it, to be correct. It's not good enough to get 

23 close. 
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And it's not your choice to sort of modify 

this, either. You have to follow the law as it's given to 

you, just as I have to follow it the way others have given 

it to me. 

The mainten~nce man, it is agreed, left the 

employ of Comarco in 1990, not 1989. When he testified to 

you that he left there on December 29, '89 the parties 

agree that he was wrong. 

Therefore, anything he said about signs or 
-f 

cones or putting up barricades, disregard, because if it 

happened in the month before he left, it happened in 

December of '90, it's inadmissible. You shouldn't even 

have heard about it. It's after the event. 

You can consider his testimony as to what he 

;-
said the surface was like -- the trashi the leaves, the 

cleanups. 

But he was wrong. Both sides gave him a 

chance, "What was your last day?" and "When did you 

leave?" "When did you last work?" The lawyers have 

agreed, after you left last night. They both tried, and 

he's wrong. 

If I had heard that from the witness stand, I 

would never have let him mention anything about what 
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happened in December of '90. It has nothing to do with 

this case. 

so, disregard the things he sai~ about signs 

or cones or any marker, except as you want to accept it. 

I mean, you decide the f.acts. You decide whatever it is 

he offered that makes.sense and is helpful to you, that 

tells you what the area was like. 

With that, let me read y~u some law. 

* 

* 

* 
(End of ~xtra~:t) 

* 
* 

* 
(Whereupon~ at approximately 12:28 o'clock 

p.m., the hearing in the above-entitled matter was 

concluded.) 

RUDIGER & GREEN REPORTING SERVICE 
CEATII=IE~ VEA8ATIM REPORTERS 

3 5 41115 LEONAAO OAIVE 
I=AIAI=AX. VIS~GIIIUA 2203C 

1"7031 5~1·31315 

18 



V I R G I N I A: 

IN THE CIRCUIT COURT FOR THE COUNTY OF ARLINGTON 

BRENDA E. ROBERTSON 

Plaintiff, 

v. 

METROPOLITAN WASHINGTON 
AIRPORTS AUTHORITY 

and 

INTERNATIONAL BUSINESS 
SERVICES, INC., OF D.C. 
d/b/a/ INTERNATIONAL 
BUSINESS SERVICES, INC. 
a Subsidiary of COMARCO, INC. 

Defendants. 

AT LAW NO. 91-1302 

I 

iJ . 

AIIBimBD 

··--···---..__., 
.,.,..:J~l t_·...,.,~~~~ 

~}.:.. .. ~; t. :: ':; i~ i' 
!..• ti ..l ••• : .. ..,. • ,ll.i/ 

"· "!. .. ~ •• - .......... ~ 

NOTICE AND MOTION FOR BH'l'RY OF FINAL JUDGMBRT ORDBR 

Please take notice that on ~day, OCtober 22, 1993, at 10:00 

a.m., or as soon thereafter as counsel may be heard, the 

defendants, Metropolitan washington Airports Authority and 

International Business services, Inc., of D.C., will move this 

court for entry of the Final Judgment order in this case reflecting 

the jury verdict of July 7, 1993. 

This matter should be heard by the Honorable Paul F. Sheridan. 

METROPOLITAN WASHINGTON AIRPORTS AUTHORITY 
INTERNATIONAL BUSINESS SERVICES OF D.C. 
By counsel 

36 
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LEWIS, TRICHILO, BANCROFT, McGAVIN, & HORVATH, P.C. 
Fairfax Bank and Trust Building 
4117 Chain Bridge Road, Suite 400 
Post Office Box 22 
Fairfax, Virginia 22030-0022 

J hn . Me in, Esquire 
v inia state Bar 21794 
counsel for Defendant 

CBRlfii':ICATB OF SBRVICB 

I hereby certify that a true copy of the foregoing NOTICE AND 
MOTION was mailed to Clerk of court and faxed and mailed postage 
pre-paid this 17th day of ·August, 19 9 3, to, William L. Schmidt, 
Esquire, Counsel for Plaintiff, 6225 Brandon Avenue, suite 275. 
Springfield, Virginia 22150. 

• 
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~:!.25 Brandon Avenue 
S:.tate 275 
Springfield. Virgtnia ::2150 
':"03) 866·2343 

V I R G I N I A : 

IN THE CIRCUIT THE COUNTY OF ARLINGTON 

BRENDA E. ROBERTSON, 

Plaintiff, 

v. 

Defendants. ) 

MOTION TO RECONSIDER 

PLEASE TAKE NOTICE that on the 2/nd day of October, 

1993, at 10:00 a.m., or as soon thereafter as counsel may be 

heard, BRENDA E. ROBERTSON, by counsel, will respectfully move 

this Honorable Court to reconsider its ruling on her Motion 

for a Mistrial and for the entry of an Order granting a 

mistrial; setting aside the jury verdict rendered in this 

cause on July 7, 1993; and awarding your Plaintiff a new 

trial, and in support thereof respectfully states as follows: 

1. This matter was tried before this Honorable 

Court on July 6 and 7, 1993. 

2. Prior to the Plaintiff's opening statement on 

July 6, 1993, and again prior to suspending trial proceedings 

for the evening of July 6, 1993, the court orally instructed 

members of the jury that they were not to discuss the evidence 

or any of the incidents of trial among themselves, or with any 

other parties, until they retired to the jury room to render 

a verdict. 

NOTICE AND MOTION - 1 
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3. Prior to the commencement of the second day of 

trial proceedings on the morning of July 7, 1993, the jury 

caused a written statement, the contents of which are 

reflected in the record, to be presented to the court. 

4. The substance of the written statement indicates 

that some or all of the members of the jury had discussed the 

evidence presented in this matter at some point prior to the 

time at which they submitted the written statement. 

5. Your Plaintiff submits that by discussing the 

evidence and the incidents of trial among themselves prior to 

being charged to render a verdict the jury violated the 

instructions issued to them by this court. 

6. Though your Plaintiff moved this court, at 

trial, to grant a mistrial based on the aforesaid jury 

misconduct, said Motion was denied. 

7. Your Plaintiff respectfully submits that she has 

been denied a fair and proper trial due to the misconduct of 

the jury in this cause. 

WHEREFORE, your Plaintiff respectfully prays that 

this Honorable Court reconsider its prior ruling on her Motion 

for a Mistrial and enter an Order declaring a mistri~l in the 

proceedings conducted before it on the 6th and 7th day of 

July, 1993; setting aside the jury verdict rendered in this 
I 

cause on July 7, 1993, and granting your Plaintiff, BRENDA E. 

ROBERTSON, .a new trial. 

NOTICE AND MOTION ~ 2 
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By Counsel 
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uite275 
pringfield. Virginia 22150 
i03) 866-2.343 

PRESENTED: 

WILLIAM L. SCHMIDT & ASSOCIATES, P.C. 

By: --
MARCO A. LOPEZ 
Virginia Bar No. 31408 
6225 Brandon Avenue 
Suite 275 
Springfield, VA 22150 
(703) 866-2343 
Counsel for Plaintiff 

CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing 
Notice and Motion has been mailed, first class postage prepaid 
to John D. McGavin, Esquire, Lewis, Trichilo, Bancroft & 
McGavin, P.C., 4117 Chain Bridge Road, Suite 400, P.O. Box 22, 
Fairfax, Virginia 22030-0022 this ;!3CP. day of September, 1993. 

MARCO A. LOPEZ 

NOTICE AND MOTION - 3 
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V I R G I N I A: 

IN THE CIRCUIT COURT FOR THE COUNTY OF ARLINGTON 

BRENDA E. ROBERTSON 

Plaintiff, 

v. AT LAW NO. 91-1302 

METROPOLITAN WASHINGTON 
AIRPORTS AUTHORITY 

and 

INTERNATIONAL BUSINESS 
SERVICES, INC., OF D.C. 
d/b/a/ INTERNATIONAL 
BUSINESS SERVICES, INC. 
a Subsidiary of COMARCO, INC. 

Defendants. 

BRXBF r.R OPPOSXTXOR 

FILED 
OCT 0 8 1993 

TO THE PLAl:HTI!'F' S MOTIOR TO RBCOHSmBR 

comes now the defendants, Metropolitan washington Airport 

Authority and COMARCO, Inc., by counsel, and for their Brief in 

Opposition to the Plaintiff's Motion to Reconsider and Motion for 

Mis-Trial, state as follows: 

I. FACTS 

This case went to trial on July 6-7, 1993, before the 

Honorable Paul F. Sheridan sitting with jury. on July 7, 1993, 

prior to the instructions of the Court being delivered, the jury 

submitted a note indicating they were having some difficulty 

reconciling inconsistent facts and the credibility of the 

witnesses. The plaintiff moved the court to grant a mis-trial on 

the grounds that the jury was violating an order of the court. The 

41 
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defendants opposed the motion on the grounds that the jury had not 

reached any decision and the court could by curative instruction 

remind the jury and instruct the jury that they must follow the 

instructions of the court and render a unanimous verdict. 

The court denied the motion for mis-trial and instructed the 

jury to follow the instructions and not to deliberate until closing 

argument had been made and the instructions of the court provided. 

The jury heard the closing argument of counsel and heard the 

court's instructions. The jury retired at 10:55 a.m. on July 7, 

1993. At approximately 12:05 p.m. the jury returned into open 

court and rendered a unanimous verdict for the defendant. 

The jury deliberated for in excess of one hour and ten 

minutes. 

The case now comes before the court on the plaintiff's motion 

to reconsider, motion for mis-trial, and to grant a new trial in 

this case. 

II. DXSCUSSIOR 01' TIIB LAW 

The court should deny the plaintiff's motion for mistrial. 

The court has authority under Virginia Code section 8.01-361, to 

grant a mis-trial but only under limited circumstances. Virginia 

code section 8.01-361 provides as follows: 

42 
LEWIS, TRICHILO, BANCROFT & McGAVIN, P.C. 

P.O. BOX 22 • FAIRFAX. VIRGIN!;. AAA-- 703) 385-1000 



II 

-3-

nrf a juror, after he is sworn be unable 
for any cause to perform his duty, the 
court may in its discretion, cause 
another qualified juror to be sworn in 
his place, and in any case, the court may 
discharge the jury when it appears that 
they cannot agree on a verdict or that 
there is a manifest necessity for iUCii 
discharge." 

The court is granted broad discretion in analyzing this 

statutory authority. The court's decision to deny a.motion for 

mis-trial will only be overturned on appeal when there is evidence 

that the court abused its discretion. see, Thomas v. Windgold, 

206 va. 967 (1966) In this case there was no manifest necessity 

for discharge of the jury. 

The court in strong and certain terms instructed the jury 

prior to deliberations to listen carefully to the court's 

instructions, consider the evidence presented, and to follow the 

instructions before reaching any verdict. 

There is no evidence in this case that the jury failed to 

follow the court's instructions. The jury deliberated for in 

excess of an hour after receiving the court's instructions and the 

closing statement of counsel. 

The actions of the jury in attempting to reconcile 

inconsistent facts did not in the least demonstrate that the jury 

had already decided this case. To the contrary, no indication was 

given in this matter concerning the final decision of the jury 

until they returned with their verdict. 

43 
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J:II • COifCLUSIOM 

on these facts and given the statutory standard, this court 

should deny the plaintiff's re~ewed motion for a mis-trial and 

enter the defendant's final judgment order. 

METROPOLITAN WASHINGTON AIRPORTS AUTHORITY 
COMARCO 
By counsel 

LEWIS, TRICHILO, BANCROFT, McGAVIN, & HORVATH, P.C. 
Fairfax Bank and Trust Building 
4117 Chain Bridge Road, Suite 400 
Post Office Box 22 
Fairfax, Virginia 22030-0022 

D. McGavin, Esquire 
ginia state Bar 21794 

Counsel for Defendant 

CBR'fi!'ICATB OF SBRVJ:CB 
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V I R G I N I A : 

, 
.... . ~ 

IN THE CIRCUIT COURT FOR THE COUNTY OF ARLINGTON 

BRENDA E. ROBERTSON, 

Plaintiff, 

v. 

METROPOLITAN WASHINGTON 
AIRPORT AUTHORITY, et al. , 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

LAW NO. 91-1302 

MEMORANDUM OF LAW 

COMES NOW, your Plaintiff, BRENDA E. ROBERTSON, by 

counsel and submits the following Memorandum of Law in Support 

of her Motion to Reconsider previously filed herein. 

Misconduct of a jury is grounds for granting a new 

trial if that misconduct has caused prejudice to one of the 

litigants. Whenever it appears that the ends of justice will 

best be served by a new trial, it will be awarded. Michie's 

Jur. Pr. New Trials§ 4 (19xx). Virginia law requires that 

jurors stand indifferent to the cause they hear. If they do 

not, other jurors shall be chosen in their place to hear the 

trial. va. Code § 8.01-358 (1950, as amended). 

Irregularities in tha venire such as to probably cause 

injustice to the party making the objection can be cause for 

granting a new trial or setting aside a verdict. Va. Code 

§ 8.01-352 (B) (1950, as amended). These basic requirements 

~£~~ indicate that prejudice results if a juror, or jurors, ever 

62.25 Brandon Avenue 
5uate.::!75 
:..pnngneld. Virginia 22150 
. i03) 666-2343 

become partial to one side in a case before they are charged 

to deliberate • 

- 1 -
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.i::.~SOClAlESPc --
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When jury misconduct occurs, the question is whether 

that misconduct was prejudicial to the litigants. Prejudice 

occurs when jurors come to a conclusion prior to the end of 

the case. This brief will consider the issue of prejudice 

resulting from bias or a premature decision by jurors. 

In Haddad v. Commonwealth, 229 Va. 325, 329 S.E.2d 

17 (1985), a juror made a comment to an attorney to the effect 

that attorneys who represent guilty criminal defendants and 

assist them in avoiding guilty verdicts should be ashamed. 

The juror went on to comment that attorneys care only about 

getting paid, and then said that the attorney's client would 

not "get off. 11 The defendant in the case moved for a 

mistrial. The trial i 1Jdge denied the motion after questioning 

the juror, who sai~ that he could still render a fair and 

impartial verdict. The Supreme Court of Virginia reversed, 

stating that the juror's comments were sufficient to establish 

a probability of prejudice. Despite the fact that Haddad is 

a criminal case and not civil, the rule is nonetheless on 

point because of the requirement contained in the Virginia 

Code that jurors stand indifferent to the cause. va. Code § 

8.01-358 (1950, as amended). The Haddad court cited authority 

from both civil e:tnd criminal cases to identify the law, 

drawing no distinction between the two types of cases. 

A civil litigant is no less entitled to.a fair and 

impartial trial than a defendant in a criminal case. 75 Am. 
6225 Brandon Avenue 
su1te21S Jur. 2d Trial § 192 ( 19xx) • The right to a fair and impartial 
Springfield. Virginia 22130 
. ;'03) 866-~3 
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trial in a civil case is as fundamental as it is in a criminal 

case, as it lies at the very basis of organized society and 

confidence in our judicial system. Temple v. Moses, 175 Va. 

320. The admini~tration of justice demands that verdicts, 

criminal as well as civil, be rendered by impartial juries and 

shall be the result of honest deliberations, free from 

prejudice or bias. Mack v. Commonwealth, 177 Va. 921, 929, 15 

S.E.2d 62, 65 (1941). 

When a juror makes a comment indicating that he or 

she has formed a belief as to the guilt or innocence of a 

party prior to the time the jury is charged to deliberate, a 

presumption of prejudice is raised. As well, a heavy burden 

shifts to the party defending the verdict to show that the 

error was harmless. Grav v. Hutto, 648 F.2d 210 (Va. 1981). 

In Hutto, a juror commented to her husband during a lunch 

recess, while the trial was still going on,_ to the effect that 

she thought the defendant was guilty. Once the issue was 

brought to the court's attention, an evidentiary hearing was 

held in which th4 errant juror testified that she had not 

prejudged the case. The trial court found that the misconduct 

was harmless and denied a new trial. Id., at 211. In a 

habeas corpus proceeding, the District Court, Eastern District 

of Virginia, acted on the assumption that the statement 
• 

\\1lUAML~ indicated a belief of guilt on the part of the juror, and held 

~~~ that the state court's finding of harmless error was supported 
\!"f0R.'n!> "-'"D COC..-..;sa.OIS AT LAW 

6225 Brandon Avenue 
5uite275 by the evidence and not to be disturbed. The Court of Appeals 
Springfield, Virginia 22150 
i703) 866-2343 
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for the Fourth Circuit reversed, however, holding that if the 

juror•s comment expressed a premature conviction of guilt, 

then the comment was presumptively prejudicial. Once a 

premature belief is shown by the party moving for a new trial, 

a heavy burden is placed on the non-moving party to show the 

error to be harmless. Id. Moreover, the court ruled that the 

pressure on the juror to claim not to have reached an early 

decision is so great that her testimony is self-serving and 

can not be credit~d. Id. Finally, it is questionable, the 

court stated, whether even a prompt curative instruction could 

remedy this sort of defect. 

Haddad indicates that the right to a fair and 

impartial jury extends throughout the trial. Hutto makes it 

clear that litigants have a right to have their causes tried 

in court by a tribunal that is fair and impartial all the way 

to the end of the trial. Whenever any juror abandons 

impartiality and comes to a decision prior to the end of a 

trial, the litigants have been denied the right to fairness 

both in procedure and in. substance. such prejudice is 

essentially per se grounds for a new trial since the testimony 

of the jurors in error cannot be used to support their own 

claim of impartiality once they have indicated bias or 

premature decision. Furthermore, the burden shifts to the 

non-moving party to prove that there was no bias or that the 

error was harmless. 

- 4 -
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Robertson v. Washington Metropolitan Airports Authority 

Every litigant has a right to a fair and impartial 

jury and a fair and impartial trial that results in a complete 

hearing of admissible evidence. Failure to allow this r.ight 

to litigants is violative of a basic tenet of our judicial 

system. 

In the Robertson case, the jurors wrote a letter 

indicating that they had begun deliberations prior to the end 

of the trial and that they were going to find for the 

defendant if no additional evidence was adduced. This was 

clearly misconduct. The contents of the letter alone indicate 

that the jury had deliberated and had concluded matters of 

fact and law prior to the end of the trial. The factual issue 

they deliberated went to the existence, location, and size of 

the hole. The logal issue they deliberated was the legal 

significance of these facts. Because their consideration was 

prior to closing arguments and the court's instructions, the 

jury could not possibly have been qualified to make such legal 

judgments. 

The jurors' actions constituted misconduct, and that 

misconduct was prejudicial per se because it indicated that 

·the jurors had reached a decision before the litigants had had 

a complete opportunity to make their case. This is a 

\\n.UAML.~ violation of the litigant's right to a full and fair hearing 

~~~': before an impartial J"ury. Measuring the impact of their 
\rroR.,T\'!o A.''1) COU!I.'Sa.OR$ AT V.W 

6225 Brandon Avenue 
suite27s consideration on the final verdict is unnecessary because the 
Springfield. Virginia 22150 
!703) 866-2343 
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letter indicated the outcome of the trial. Although there is 

no evidence as yet of a causal link between the jury's letter 

and early deliberations, and the final outcome, the court is 

bound to assume that where a jury has stated its position 

during the trial and prior to deliberations, impartiality is 

lost and fairness denied the litigants. This requirement is 

contained in Haddad and Hutto, which hold unmistakably that 

any indication during the trial that a juror or jurors have 

begun to reach a conclusion before they are formally given the 

case, raises a strong presumption that prejudice has resulted. 

Overcoming this presumption may only be done by strong 

evidence that does not come from the aberrant jurors, for 

their testimony is tainted by the fact that their action has 

put them at odds with the court's instructions and with the 

fair and impartial execution of their oaths. 

A court proceeding in all its phases must not only 

be fair and impartial, but must also appear to be fair and 

impartial. 75 Am. Jur. 2d Trial § 192. All the parties are 

entitled to open making a statement to the jury summarizing 

the case, to examine all of the witnesses and make all 

necessary arguments before the court, and, finally, to close. 

The plaintiff is allowed the opportunity to make the first 

statement and the last statement in the trial and the judge is 

bound to give the jury instructions on the law and their task 

~~c ~ in rendering a fair and impartial verdict. 
\.""::>ll'"'~ -\.'\"DCOt.~SEl.OIISATLAW 

6225 Brandon Avenu~ 
5uite275 
Spnngiield. Virginia 22150 
fi03) 866·2343 
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When a litigant presents her case before the court 

she does so with the expectation that every stage of the case 

will be met with open and unbiased ears. This is denied where 

the jurors predetermine the litigants' rights and liabilities. 

It is often said in opening statements that evidence presented 

in a case is like the pieces of a jigsaw puzzle. Throughout 

the case, pieces will be inserted here and there in an order 

that is the most logical and persuasive. But this process 

does not necessarily result in a complete picture all at once. 

If jurors reach a decision on some point before the evidence 

is completely presented, before the attorneys have had an 

opportunity to argue in conclusion how that evidence fits 

together, and before the judge gives the jury instructions on 

how that evidence must be considered and what the law requires 

of them, th·en the litigants cannot expect that fairness will 

result. The jury will have shown that it is predisposed to a 

certain outcome without having heard all of the trial or been 

charged with the law. 

In Robertson the court is presented with a case 

unlike most of the cases in this area of the law. The closest 

are Haddad and Hutto, where jurors indicated at trial to third 

parties that they had some predisposition. The jury was not 

exposed to statements from third parties, was not exp~sed to 

evidence not adduced at trial, never viewed the site of the 

~~~~"~ accident, or any other common form of jury misconduct. Their 
'=l225 Brandon Avenue 
5u•te27s misconduct was discussing the case and deciding certain 
:.pnngfield. Virginia 22150 
7031866-2343 
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questions prior to the time the case was given to them. This 

court, in greeting the jury, told them unequivocally that 

their duty was to not speak with anyone until they were 

allowed to deliberate (and then only to speak among 

themselves) and to not deliberate until they were called upon 

to do so by the court. Their consideration was in private and 

the evidence that we have of· it was their letter to the court. 

It is impossible to know on the facts available to us what was 

the substance of their premature consideration or whether they 

fully understood the evidence as the attorneys would explain 

it to them in closing arguments. We know their premature 

deliberations must have been extensive, as they took the time 

to write a letter and distill their views to illicit more 

evidence on certain points. As well, we know they considered 

the legal import of the existence and size of the hole. 

Although it could be argued that they had all of the evidence 

in the case except for closing arguments and jury 

instructions, it cannot be asserted that the jurors are 

presumed to be experts in the law. To allow them to make 

legal judgments prior to the time they are instructed as to 

the law is tantamount to allowing them to decide what law they 

choose to apply before they are told what law they mY§t apply. 

This misconduct amounts to prejudice per ~· The 

jury. decided the case before they were given the case. The 

jury decided the law before they were given the law. 
~225 Brandon Avenue 
5uite275 Prejudice is defined as "a forejudgment; bias; (or] 
5pnngiield. Virginia 22150 
703) 8()6.2343 
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preconceived opinion." Black's Law Dictionary (4th Ed. Rev. 

1968). Any deliberation or conclusion by the jury prior to 

· their being given the case was prejudice and at odds with the 

litigants• right to a full, fair, and impartial hearing. 

WHEREFORE, your plaintiff respectfully prays that 

this Honorable Court reconsider its prior ruling on her Motion 

for a Mistrial and enter an ·order declaring a mistrial in the 

proceedings conducted before it on the 6th and 7th day of 

July, 1993; setting aside the jury verdit rendered in this 

cause on July 7, 1993, and granting your Plaintiff, BRENDA E. 

ROBERTSON, a new trial. 

PRESENTED: 

BRENDA E. ROBERTSON 
By Counsel 

WILLIAM L. SCHMIDT & ASSOCIATES, P.C. 

By: : 
MARCO A. LOPEZ 
Virginia Bar No. 31408 
6225 Brandon Avenue 
suite 275 
Springfield, VA 22150 
(703) 866-2343 
counsel for Plaintiff. 

CERTIFICATE OF SERVICE 

. I hereby certify that a true copy of the foregoing 
:Notice and Motion has been sent via facsimile transmission to 
·to John D. McGavin, Esquire, Lewis, Trichilo, Bancroft & 
McGavin, P.C., 4117 Chain Bridge Road, suite 400, P.O.'Box 22, 

L~ Fairfax, Virginia 22030-0022 this 21st day of October, 1993 • 
• \1LU-\.\1 . 
5CHMID1i i-r 
x ASSOOATES rc. -- c: =::. 
6225 Brandon Avenue 
~uite 275 
:;pnn~field, Virgtma 22150 
. i03) 866·2343 

MARCO A. LOPEZ 
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V I R G I N I A: 

IN THE CIRCUIT COURT FOR THE COUNTY OF ARLINGTON 

BRENDA E. ROBERTSON 

Plaintiff, 

v. 

METROPOLITAN WASHINGTON 
AIRPORTS AUTHORITY 

and 

INTERNATIONAL BUSINESS 
SERVICES, INC., OF D.C. 
d/b/a/ INTERNATIONAL 
BUSINESS SERVICES, INC. 
a Subsidiary of COMARCO, INC. 

Defendants. 

.AT LAW NO. 91-1302 

FiliAL JUDGIIIDft' ORDBR 

.. / ...... 

This matter came before the court on July 6-7, 1993, for 

trial before the Honorable Paul F. Sheridan, sitting with jury; 

for trial of the Amended Motion for Judgment filed by Brenda E. 

Robertson; the Answer and Grounds of Defense filed by the 

defendants; and the other pleadings herein; and 

Following voir dire, seven jurors were chosen from a panel of 

thirteen veniremen; and 

Whereupon the jury heard the evidence presented by the 

plaintiff and reviewed the exhibits submitted on her behalf after 

which counsel for the defendant moved to strike the plaintiff's 

evidence with the motion being denied in part and granted in part 

and in consideration whereof; it was 
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ORDBRBD that the motion to strike of the defendant 

Metropolitan Washington Airports Authority was granted and the 

court entered summary judgment for the defendant Metropolitan 

Washington Airports Authority; and it was further 

ORDBRBD that the motion to strike the plaintiff's evidence by 

the defendant International Business services, Inc. , of . D.c. , 

d/b/a/ International Business services, Inc. , a subsidiary of 

COMARCO, Inc., was overruled with the defendant noting its 

objections to the Court's ruling; and 

Whereupon the jury heard the evidence and reviewed the 

exhibits presented by the defendant and at the conclusion of the 

defendant's case, the defendant renewed its motion to strike the 

plaintiff's evidence with the court denying the motion and the 

defendant noting its objection to the court's ruling; and 

Whereupon the court recessed the proceedings for July 6, 

1993, to resume on July 7, 1993;, and 

Whereupon July 7, 1993, the proceedings resumed and the jury 

presented a written question, the content of which is reflected in 

the record; and 

Whereupon the plaintiff moved this court to grant a mis-trial 

with the court denying the motion and the plaintiff noting an 

objection to the court's ruling; and 
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Whereupon the court presented its instructions to the jury 

and the jury received the closing arguments of counsel and retired 

to consider its verdict at approximately 10:55 a.m., on July 7, 

1993; and 

Whereupon at approximately 12:05 p.m., on July 7, 1993, the 

jury announced that it had obtained a unanimous verdict and 

thereafter the jury returned into open court and rendered its 

verdict in favor of the defendant; and 

Whereupon the jury was discharged and in consideration of the 

jury's verdict; it is 

ORDBRBD that judgment shall be entered for the defendant 

International Business services, Inc., of D.C., d/b/a/ 

International Business services, Inc., a Subsidiary of COMARCO, 

Inc. , and the plaintiff, Brenda E. Robertson, shall recover 

nothing in this action against the defendant, International 

Business service Inc. , of D.c. , d/b/a/ International Business 

Services, Inc., a Subsidiary of COMARCO, Inc. 

'finS ORDBR :IS I'IRAL ci-­
BRftRBD this Z Z day of --..!~=~~~=--

Sheridan 
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SBBR WITH OBJBC'l'ZOH ROTBD TO ADVBRSB RULIKGS: 

~ B 21794 

LEWIS, TRICHILO, BANCROFT, McGAVIN, & HORVATH, P.C. 
Fairfax Bank and Trust Building 
4117 Chain Bridge Road, Suite 400 
Post Office Box 22 
Fairfax, Virginia 22030-0022 
counsel for Defendants 

.......::;c:Ulllllli.l.C: , re 
William L. ScH & Associates, 
6225 Brandon Avenue 
suite 275 
Springfield, Virginia 22150 

Yl/ lc!JJVA--=11 /").,.90) 
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VIRGINIA: 

,\ IN THE CIRCUIT COURT FOR THE COUNTY OF ARLINGTON 

; I BRENDA E. ROBERTSON, ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff, 

,· v. LAW NO. 91-1302 

li 

METROPOLITAN WASHINGTON 
AIRPORT AUTHORITY, et al., 

Defendants. 

AMENDED STATEMENT OF FACTS 

COMES NOW your Plaintiff, BRENDA E. ROBERTSON, by 

counsel, and pursuant to Rule 5:11 of the Rules of the supreme 

Court of Virginia submits the following as her amended written 

statement of the facts, testimony, and other incidents of 

trial for purposes of pursuing her appeal of the rulings of 

The Plaintiff's claim herein arose from personal 

which she alleged were sustained as a result of the 

slip and fall alleged by her to have occurred in a parking 

t located at Washington National Airport in Arlington 

Virginia. The Defendants herein denied liability. 

on July 6 and 7, 1993, a jury trial was held in the 

Circuit Court of Arlington County, Virginia, the Honorable 

Paul F. Sheridan presiding. 

on July 6, 1993, following voir dire, seven (7) 

jurors were chosen from a panel of 13 veniremen, the jury then 

rn.uM•LSJ ,: 
CliMIDli fJ I . 
ASSOCIATF.S••c .,..;, 

heard the evidence presented by the Plaintiff and the 

225 Hr;~ndun Av~nue 
uite275 
pringfaeld, Virginia 22150 
703) 866·2313 

· · Defendants and the court then recessed the proceedings for 

July 6, 1993, to resume on July 7, 1993. 

1 -
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I ,, 
On July 7, 1993, the proceedings resumed and the 

!I jury presented a written question to the court, the content of 

· 1 which is reflected on page 2 of Exhibit 1 attached hereto. 
II 
:! Exhibit 1 is a written transcript of the tr:tal proce.edings 
i: 

from their commencement on the 2nd day of trial, July 7, 1993, 
:! 
;j except for the reading of jury instructions to the jury and 
li 

. I 
:t 

' 

the closing arguments of counsel which followed • 

Following the court's presenting its instructions to 

the jury and the closing arguments of counsel, the jury 

retired to consider its verdict and returned a unanimous 

verdict in favor of the Defendants. 

The jury was discharged and in consideration of its 

:, verdict, a final order of judgment was entered in favor of the 

. . Defendants. 

•I 

· Attached hereto as Exhibit 2 is a partial transcript 

wherein all comments made by Judge Sheridan to the jury on the 

first day o~ trial, July 6, 1993, are set forth. 

PRESENTED: 

BRENDA E. ROBERTSON 
By Counsel 

WILLIAM L. SCHMIDT & ASSOCIATES, P.C. 

:j By: 

!I 
'· ,, 
.I ,. 

MARCO A. LOPEZ 
Virginia Bar No. 31408 
6225 Brandon Avenue 
Suite 275 
Springfield, VA 22150 

IWAML~ ~: 
~J~fl:l 

(703) 866-2343 
Counsel for Plaintiff 

r~.ua;,·tiUN';Ii1lil!."ii.Aw : 1 
I, 

~Brandon Av~nu~ · • 
lite275 
ningfieltJ, Virginia l21SU 
03) 866·23-13 

., 
' ~ 

'l 
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ASSIGNMENT OP ERROR 

The trial court erred in denying Brenda Robertson's motion 

for a mistrial when presented with undeniable evidence that the 

jury began deliberating prior to hearing closinq arguments and 

jury instructions, which was in direct violation of the court's 

specific instruction not t~ begin its deliberations until after 

ordered to do so by the trial judge. 
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