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VIRGINIA: 1IN THE CIRCUIT COURT FOR TIE COUNTY OF FREDERICK

SANTIAGO LEBRON, JR., et al.,
Plaintiffs,
Ve MOTIONS FOR JUDGMENT
4024

ORCHARD MANAGEMENT COMPANY,

Defendant,

The Plaintiffs, by counsel, move this Court for judgment

against the Defendant for the following reason and in the [fol-.

lowing amounts:

1. A judgment was entered against the Defendant in a COurﬁ!of
Record of the Commonwealth of Puerto Rico, a territory of |the .
United States of America, and in favor of éach of the following
Plaintiffs, in the following ﬁmounts, on the following dates and
at the following Puerto Rican Court numbers:

santiago Lebron, Jr., $1,897.45, October 10, 1979, Case No. 78-

2705 _ .
Ccarlos Santiago, $1,897.45, October 10, 1979, Case No. 78=2705

Catalino Lopez Feliciano, $1,177.50, January 30, 1980, Case No.
78-1837 )
Fernando Varges Soto, $2,467.42, November 21, 1979, Case No. 78-
\
3299 : i

WHEREFORE, by virtue of the Full, Faith and Credit cl%use of

the United States Constitution, Plaintiffs are entitled to have
their judgments recognized by the Commonwealth of Virginia and
docketed, accordingly. Furthermore, Plaintiffs seek an award of
court costs for this cause of action and accrued interest.
SANTIAGO LEBRON, JR., g% al.

By Counsel

teven D. Rosenfield
Rosenfield & Green
917 East Jefferson Street
Charlottesville, Virginia 22901
counsel for Plaintiffs




CERTIFICATE OF MAILING
I hereby certify that a true copy of the foregoing Motions
for Judgment was mailed or hand delivered to W. A. Johnston,
Harrison & Johnston, 21 South Loudoun Street, Winchester, Virginia

22601, on this [[4\ day of August, 1983.

Steven D. Rosenfikld




VIRGINIA: IN THE CIRCUIT COURT OF FREDERICK COUNTY

FERNANDO VARGLS SOTO,
Plaintiff,

Ve

ORHARD MANAGLOMENT COMPANY,

Defendant.

At Law lo.

4024




Lo
(Translation)
GEHERAL COURT OF JUSTICE
SUPERIOR COURT
HUMACAO SECTION
BIENVENIDA SOTO VEGA et al.
Plaintiff . CIVIL NO. 78-3299
Ve . . RE:
ORCHARD MANAGEMENT CO. - BREACH OF CONTRACT

Defendant

~JUDGMENT =~

Pur#uant to the dqcumenfary evidence contained in the
files in this case and to the uncontested allegations,ithe
Court f£inds the following facts and issues judgment in accord-
ance therewith: .

1. That plaintiff (sic) was duly served with ﬁrocess
pursuant to the Rules of Civil Procedure.

__2. That defendant is a company dedicated to the harvest

of apples and other fruits and owns several farms in the State

of Virginia. )

3. That between plaintiff and defendant there existed an
employment contract which was negotiated through the Department
of Labor and Human Resources.of Puerto Rico. .

4. Thét by virtue of said contract, defendant agreed to
pay to the plaintiff a minimum hourly wage of $2.71 per hour,
to pfovide work eight hours daily, six days a week, for a period
of seven wegks'and four days.

5. That the plaintiff, by virtue of the employment offer.
made and accepted, travelled to the place of work on September
11, 1978,

6. That defendant did not receive plaintiff Fernando

Vargas Soto in its facilities, and he was referred to another



- R ", . - moen:

Civil No. 78-3299 R A Judgment

employer called Messick and Beaver, who dismissed hiim after
having satisfactorily worked on.September 15, 1978,
7. Plaintiff Bienvenida Soto Vega is the mother of
Fernando Vargas Soto, with whom the latter used to live ﬁt’
the time when he accepted the employment offer. O©On Septﬁmber
12, shesféund out through the nation's means of commﬁnicition
that ‘the workers hired were facing refusal on the part of the .
contracting employers té':eceive them, housing and food problems,
dismissals and other problems. The inxiéty, inability to sleep
and the apprehension'q§used by her inabiliiy tq.obtain information
about the location and condition of her son,.seriously affected
her health, because she is-an elderly and -sickly persoi, and
all the above caused her to suffer high blood presgure, diabeﬁic
reactions, and acute headaches.. .
Having considered the above findings of facts and inl view
of the applicable legal dispositions, judgment is entered oh the
complaiht, and defepdant is hereby ordered to pa& to plaintiff
Ferfrando Varéas Soto $967.42 for wages and $1,500.00 as cpmpen-
sation for the damages. Plaintiff Bienvenida Soto Vega shall

" be paid the sum of $600.00 for damages. ‘
Defendant is further ordered to pay éhe costs and corre-
sponding legal interest counting from the date of this qugment.
Let it be registered and notified.
In.San Juan.for:Humacao,.Puerto Rico, this 21st Qay Efb
November, 1979. . . ‘
(Signed: Wilfredo Alfcea Lépez)

WILFREDO ALICEA LOPEZ
Superior Judge




VIRGINIA: IN THE CIRCUIT COURT OF FREDERICK COUNTY

FERNANDO VARGES 5070, et al.,

Plaintiffs )

At Law Nos. 4024-4056

Ve Consolidated Cases

ORCHARD MANAGEMENT. COMPANY, et al.,

Defendants.

BRIEF IN SUPPORT OF
SUMMARY JUDGMENT FOR PLAINTIFFS

Steven D. Rosenfield

ROSENFIELD & GREEN

917 E. Jefferson Street
Charlottesville, Virginia 22901
(804) 296-4138

and

Migrant Legal Action Program
806 1l5th Street, N.W,
Washington, D.C. 20005

Counsel for Plaintif€s

November 15, 1983



- considered it (as discussed earlier ip thig Brief), but most re-

.First, a question of agency is an issue of a substantive defense

* ¥ ¥
A number of issues raised by the Defendants deserve only a 1
modicum amount of discussion. The Defendants maintain that the %
gubmission of a Clearance Order is merely a solicitation of an
offer and that the virginia Employment Commission, the United

States Employment Service and the Puerto Rican Employment Service

are agencies who acted in behalf of the potential workers, there-
by shifting any breach of contract concerns to them. This conten}

tion by the Defendants has been rejected by every Court to have

~
cently by the Rios, supra, Court. It is not necessary for this

Court to evaluate whether or not the Defendants used the employment
servigces of the Virginia Employment Commission, the United Statej

Employment Service or the Puerto Rican Employment Service as an
agent or whether they were acting soley in behalf of the ."laintifis,

A discussion of this point is not necessary for three reasons.

which the Defendants waived by accepting default judgments. Se-
!

condly, the standard enunciated in the Thomas, supra, case speaks

only of an activity which created a nexus with the forum jurisdig-

tion, such that the activity was of minimum contact. Under the
Thomas test, the defendants were subject to long-arm jurisdiction
of Puerto Rico's Rule 4.7 by initiating a job offer which it coufd
foresee was going to Puerto Rico and whieh did not require the
physical presence of the defendants or their agents in Puerto RiEo.

The Thomas Court specifically adoptedAthe rule that an ¢offer by pail,
in and of itself, was sufficient. Thirdly, the various employmeht

services are a creature of legislative enactment and served as neither

7
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agent for the workers or the growers under the circumstances pre-
sented in this case,

The intent of the Puerto Rican legislature as expressed with
the passing of the amendment resulting in the present Rule 4.7,
was to “"incorporate into our procedural legislation the modern

tendancy to widen the jurisdiction of the state courts over non-

residents of the forum," A. H. Thomas Co. v. Superior Court, supra,
867 n. 2. The extension of an offer of employment into Puerto Rico
is the precise type ¢of "minimal contact" contemplated by the legis-~
lékure when it adopted Rule 4.7. It is an afront to any notion of
stéle Qovereignty to allow a business the benefits of going into
another state to obtain employees, under contract, without also
being subject to the jurisdiction and legal process of that state.
The Wagner-Peyser Act creates no shield from liability for the

breach of the contracts created by such interstate contacts.

Fair Play and Substantial Justice

The final and third prong of the Thomas test is a determination
of whether due process was extended to the Defendants under the
long-arm statute. The Rios Court summed up this issue as £follows:

It is clear that the broad social purpose of the
Wagner-Peyser Act and the protections imposed
thereunder, as to the temporary foreign woxker
regulations, would be negated by permitting em-
ployers to utilize such procedures and then re-
neging on their contractural offer without allow-
ing recourse to the employees who suffered damages
in their home state or territory. Defendants made
a business judgment to seek foreign labor with the
knowledge that they would have themselves within
the mandated rules and regulations o¢f the federal
government. They were aware that their job offer
would be forwarded to surplus labor in areas such

¥ ¥ %

-10-



VIRGINIA: IN THE CIRCUIT COURT OF FREDERICK COUNTY
FERNANDO VARGES SOTO, et al.,
Plaintiffs
1 ' LAW NOS. 4024-4056
V. Consolidated Cases

ORCHARD MANAGEMENT COMPANY,
et al.,

Defendants.

STIPULATION OF FACTS

The parties hereby enter into an agreed Stipulation of Facts|. ' The
purpose of this Stipulation is to agree to facts that may be relevant
to the Court's decision in these cases and thereby eliminate the
need for evidentiary hearing. By entering into this Stipulation,
neither plaintiffs nor defendants concede the relevance or mater%al-
ity of a particular stipulated fact to the issue presented by the
cases.

1. All the facts in this Stipulation are applicable to each
case consolidated and attached to this Stipulation and identified
as Consolidation of Cases, except as otherwise noted.

2. Hereinafter the term "plaintiffs" shall include each plain-
tiff identified in the Consolidation of Cases, and the term "defend-

ants" shall include each defendant identified in the Consolidation

of Cases, except as otherwise noted.

3. Each plaintiff obtained judgment against a defendant in the
Superior Courts of Puerto Rico. Each judgment was obtained by default
after service of process was made upon the defendant in accordanc% with
the requirements of the Commonwealth of Puerto Rico statute. A copy
of each judgment order that has been filed in the respective court file
is made a part of this record. The amount of each judgment is 1iéted in
the Consolidation of Cases. Plaintiffs seek to enfqrce the defauTt judg-

9
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ments by means of these lawsuits. The validity of the default
judgments obtained in the Puerto Rico courts is the only issue
presented by these cases.

4. On or about April 23, 1978, each defendant submitted a
Clearance Order-Rural Manpower Job Offer (Form MA 7-90) to the
local office of the Virginia Employment Commission in Winchester,
Virginia.

5. Defendants were required to file the Clearance Orders
by the U.S. Department of Labor Regulations because defendants
had sumbitted applications for alien employment certification
seeking permission to hire temporary foreign workers if enough
gualified U.S. workers were not available and because the regu-
lations governing the temporary foreign work program regquire
growers seeking such workers to file such Clearance Orders. 20
C.F.R. § 655.203(4) (1).

6. The Virginia Employment Commission is a state component
of the United States Employment Service created by the Wagner-
Peyser Act, 29 U.S.C. §549-49k, and administered by the the U.S.
Department of Labor.

7. The regulations which govern the Employment Service Sys-
tem are set forth at 20 C.F.R. § 653.500 et seq. (1982) (formerly
located in 20 C.F.R. § 653.108(1978)). According to these regu-
lations, a local office which receives a Clearance Order first
attempts to recruit workers in the local labor market. 20 C.F.R.
§ 653.501(4d) (7) (formerly 20 C.F.R. § 653.108(c) (7)). If the
local office is unable to recruit sufficient local workers, the
local office will place the Clearance Order into the intrastate

clearance system for recruitment of workers throughout the state.

10



20 C.F.R. § 653.501(4) (7) (formerly 20 C.F.R. § 653.108(c)). 1If

Ww

the state agency is unable to locate sufficient workers within the

state, the state agency places the Clearance Order into the inter:

state clearance system for circulation to so-called labor supply

states. 20 C.F.R. § 653.501(e) (2) (formerly 20 C.F.R. § 653.108 (4)).
The U.S. Department of Labor determines the areas of labor supply
to which the Clearance Order shall be sent. 20 C.F.R. § 653.501(%)(3)
(formerly 20 C.F.R. § 653.108(e) (2) (i) (A)). See also 20 C.F.R.
§ 655.205(a).

8. The Clearance Orders submitted by defendants were sub-
mitted in accordance with 20 C.F.R. § 655.200 et seq., the tem-
porary foreign labor certification regulations.

9. The extent of the circulation of Clearance Orders sub-

mitted by defendants was determined solely by the availability
of local labor and the distribution policies of the U.S. Departmeﬁt
of Labor, and defendants made no specific requests concerning the
circulation of their Clearance Orders.

10. Under the applicable law of the United States at the tiﬂe
that defendants submitted their Clearance Orders in April, 1978,‘
the Commonwealth of Puerto Rico was not eligible to participate in

the federal employment system created under the Wagner-Peyser Act.

See Hernandez Flecha v. Quiros, 567 F.2d 1154 (1lst Cir. 1977), cert.

denied, 436 U.S. 945 (1978). 1In Quiros, the First Circuit held
that Puerto Rican workers could not be considered "available" with-
in the meaning of the Immigration and Nationality Act as long as
the special conditions placed on their employment by Puerto Rico
Public Law 87 remained in effect.

1l1. Following the United States Supreme Court's denial of

certiorari in the Quiros case on June 5, 1978, the legislature of

11 |
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of Puerto Rico took steps to amend Puerto Rico Public Law 87. On
July 13, 1978, the Commonwealth of Puerto Rico enacted into law
an amendment which authorized the Commonwealth Secretary of Labor
and Human Resources to exempt prospective employers from Public Law
87 under certain circumstances. Thereafter, the U.S. Department
of Labor, at the request of the Commonwealth of Puerto Rico Sec-
retary of Labor, forwarded the defendants' Clearance Orders to
Puerto Rico on August 2, 1978. The Puerto Rico Department of Labor
and Human Resources then proceeded to recruit Puerto Rican workers
against defendants' Clearance Orders.

12. Defendants' Clearance Orders clearly specified the manner
in which interested workers were to be referred to defendants. Item
15 of defendants' Clearance Orders, dealing with referrral instructions,
stated "referral of crews and of individuals shall be made through
the Winchester local office...." 1Item 16, dealing with collect calls,
stated that collect calls were to be accepted by the Order Holding
Office, and Item 19 gave the address of that office (Virginia Employ-
ment Commission, P.O. Box 845, Winchester, Virginia 22601), the
hame of the representative at that office (Eugene Schultz, Farm
Placement Supervisor), and the telephone number of that office (703/
662-2549).

13. At no time did either the plaintiffs, the Puerto Rico
Department of Labor and Human Resources, or anyone else contact
the said Winchester local office or defendants regarding referral of
the said plaintiffs against defendants' Clearance Orders.

14. At no time did defendants execute a Delegation of Hiring
Authority authorizing either the U.S. Department of Labor or the
Puerto Rico Department of Labor and Human Resources to act as their

agent for purposes of hiring. 12



15. Puerto Rican workers were recruited with respect to the i
defendants' Clearance Orders without any of the defendants or the#r
duly designated agents being contacted. i

16. Prior to the arrival of plaintiffs in Virginia, the Common-
wealth of Puerto Rico Secretary of Labor sent a TWX to the Regional
Administrator of the Employment and Training Administration in Phil-
adelphia, Pennsylvania listing the names of Puerto Rican workers
who had accepted the Clearance Orders of particular Virginia apple
growers. When the plaintiffs arrived by bus in the Winchester area
in early September, 1978, the passenger manifests prepared by the
Puerto Rico' Department of Labor listed the name of the particular
Viiginia apple grower to whom the plaintiff was assigned. The pléin-
tiffs did not in all cases work for the same Virginia apple growers
to whom they had been assigned either on the TWX referred to above
or the passenger manifest. |

17. With respect to the items mentioned in Stipulation No. 16,

the plaintiffs fall into one of six different categories vis-a-vis the
defendants against whom they obtained default judgments in Puerto

Rico. The categories depend on whether a particular plaintiff st
listed on the TWX as being assigned to the defendant grower aéainst
whom he later obtained the default judgment; whether a particular
plaintiff was listed on the passenger manifest as being assigned |[to

the defendant grower against whom he later obtained the default judg-

ment, and whether a particular plaintiff actually worked for the |de-

fendant grower against whom he later obtained the default judgment.

The breakdown of the six categories are as follows:




Categorx

o U B W N

Listed on TWX Listed on Passen- Actually

for ger Manifest for Worked for

Defendant ‘Defendant Defendant
No No No
No No Yes
No Yes Yes
No Yes No
Yes Yes Yes
Yes Yes No

18. The plaintiffs who fall into each of the six categories

specified in Stipulation No. 17 are as follows:

Category 1:

Category 2:

Category 3:

Category 4:

Fernandos Varges Soto (Docket No. 4024)
Luis A. Medina Ponce (No. 4035)

Wilson Acevedo Perez (No. '4039)

Juan Veya Ruiz (No. 4042)

Abigail B. Quinones (No. 4043)

Edwin Acevedo Caro (No. 4044)

Miguel Laboy Colon (No. 4047)

Augustin Morales Pagan (No. 4052)

Eddie Perez Vega (No. 4053)

To be supplemented later

Catalino L. Feliciano (No. 4025)
Carlos Santiago (No. 4026)
Santiago Lebron, Jr. (No. 4027)
Juan R. Mariani (No. 4048)
Benjamin R. Rodriguez (No. 4049)
Angel M. F. Rivera (No. 4050)

Carlos Flores Keyes (No. 4028)
William Del Valle Fonseca (No. 4029)
Rufino E. Carrasquillo (No. 4030)
Jose R. Garcia Colon (No. 4031)
Jose O. P. Hernandez (No. 4032)
Porfirio R. Esparra (No. 4033)
Saul Nieves Caban (No. 4034)

Jose A. Arrizagu (No. 4036)

Jose Ortiz Hernandez (No. 4037)
Efrain A. Cordero (No. 4038)
Ramon Hernandez Silva (No. 4040)
Guillermo Solo Lopez (No. 4041)
Nelson M. Santiago (No, 4045)
Edgardo N. Rodriguez (No. 4046)
Edy Perez Vega (No. 4051)

Jose M. Perez Medina (No. 4054)

14



Category 5:

Category 6:

Antonio Echevarrin (No. 4055)
Angel Perez Mendez (No. 4056)

To be supplemented later.

To be supplemented later.

19. At no time did the defendants withdraw their respective

Clearance Orders.

H. Michael Semler

Migrant Legal Action Program, Inc.
806 Fifteenth Street, N.W.
Washington, D.C. 20005
202/347-5100

and

Steven D. Rosenfield

WYATT & ROSENFIELD

917 East Jefferson Street
Charlottesville, Virginia 22901
804/296-4139

By: /FE'QW »,

Counsel for Plaintiffg

William A. Johnston

Ronald J. Brown

HARRISON & JOHNSTON

P.0. Box 809

Winchester, Virginia 22601

and

S. Steven Karalekas

John B. Beaty

CHARLES, KARALEKAS, McCAHILL & WILSON
1250 Connecticut Avenue, N.W.

Suite 318

Washington, D.C. 20036

202/466-7330

By: SHzen Karalo)eao /§@@

Counsel for Defendants ¥
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VIRGINIA: 1IN THE CIRCUIT COURT OF FREDERICK COUNTY /
FERNANDO VARGES SOTO, et al.,
Plaintiffs,
V. At Law Nos. 4024-4056
Consolidated Cases

ORCHARD MANAGEMENT COMPANY, et al.,

Defendants.

PLAINTIFFS' SUPPLEMENTAL BRIEF

INTRODUCTION
This Supplemental Brief is submitted to augment and update

the Brief filed by the Plaintiffs in November, 1983. 1In 1983,
there were three other identical state cases pending. The facts
from the case at bar compared with the facts from these three
other state court decisions are indistinguishable. Fruit growers
from New York, Maryland, West Virginia and Virginia utilized the
Wagner-Peyser system allowing government offices in and among the
states and Puerto Rico to recruit workers to harvest their crops.
The fruit growers knew that recruiting could take place in Puerto
Rico and had that information confirmed before workers left
Puerto Rico. All of the fruit growers from these four states
accepted default judgments in Puerto Rico and all affirmatively
defended in their respective states on the ground that Puerto
Rico courts did not have valid long-arm jurisdiction consonant
with the due process clause of the United States Constitution.
The cases from New York, Maryland and West Virginia are now

concluded with each ending favorably for farmworker plaintiffs.

16 -



Since 1983,'on1y this case from Virginia is not final.

In 1992 the United States Supreme Court denied certiorari in

Drilake Farms, Inc. v. Surrill, ____ W.Va. , 411 S.E.2d- 248
(1991), cert. denied, U.S. , 112 S.Ct. 1662 (1992) (Dxilake

is attached as Exhibit A) the farmworkers' case from West
Virginia wherein the United States Solicitor General's office
recommended the denial of certiorari thereby rendering all of the
state decisions, heretofore decided, in tact. (U.S. Solicitor

General's Brief is attached as Exhibit D.)

STATEMENT OF FACTS
The parties have stipulated to the facts in this case and
they are a part of the Court's record and file. 1In addition,

each side has summarized the pertinent facts in their first

Briefs to the Court, each of the other 3 state courts who have
ruled in this matter have recited facts indistinguishable from
those here, and the Brief of the United States Solicitor General
in the Drilake case (Exhibit D), has again summarized the facts.;

Furthermore, the U.S. Supreme Court also summarized how the

Wagner-Peyser Act system functions. Snapp v. Puerto Rico, 458
U.S. 592 (1982) (Attached as Exhibit E). It would appear
unnecessary to reiterate those facts yet one more time here.
ARGUMENT
THE ACTIONS OF DEFENDANTS IN SUBMITTING JOB OFFERS TO
PLAINTIFFS UNDER THE WAGNER-PEYSER LEGISLATIVE SCHEME GAVE
THE PUERTO RICAN COURTS JURISDICTION TO RENDER THE JUDGMENTS

ENFORCEABLE IN VIRGINIA UNDER THE FULL FAITH AND CREDIT
CLAUSE OF THE UNITED STATES CONSTITUTION.

17




The issue as framed above is identical to the framing in
Plaintiffs' initial 1983 Brief. It is also substantially similar
to the issues addressed by each of the state courts and by the
U.S. Solicitor Genefal, as will be discussed. Because
Plaintiffs' initial Brief adequately discusses the law pertaining
to the long arm statute of Puerto Rico and its relationship to
the Due Process Clause of the United States Constitution, this
discussion will focus on the case law that has developed since
1983.

State Decisions
As stated earlier, there are now three state court decisions

which are final:

1. Drilake Farms, Inc. v. Surrill, W.Va. , 411
S.E.2d 248 (1991), cext. denied, U.s. , 112 S.Ct. 1662

(1992) (Exhibit A);

2. Rios v. Altamont Farms, Inc., 64 N.Y.2d 792, 476 N.E.2d

312, 486 N.Y.S.2d 913, (1985) (attached hereto as Exhibit B)

rev'g. Rios v. Altamont Farms, Inc., 475 N.Y.S.2d 520 (N.Y. App.

1984), cert. denied, 476 U.S. 905 (1985) (attached hereto as
Exhibit C); and,

3. Gregory-Ayala v. Rinehart Orchards, Inc., Civil No.
13,575 (Cir. Ct. for Washington Co., Md. 1/23/86) (previously
submitted) .

The most often quoted decision is from the lower court

dissent of Justice Levine in Rios v. Altamont Farms, Inc.
(Exhibit C). The New York Court of Appeals, the highest court of

18



that state, adopted the Rios dissent as their opinion when they ‘

reversed the lower court. In addition, the Supreme Court of

Appeals of West Virginia, the highest court of that state, relie?
upon Justice Levine's dissent extensively in Dxilake. The
plaintiffs, likewise, adopt the decision of Justice Levine and
the decision of the Supreme Court of Appeals of West Virginia as
their argument here.

The plaintiffs offer several added observations. First, the
Brief of the U.S. Solicitor General in Drilake is attached as an
exhibit (Exhibit D) because, like the neutrality of a court, the
Solicitor General had no vested stake in the outcome once they
concluded that there were no special federal implications of the
West Virginia decision. The Solicitor General analyzed the
Supreme Court of Appeals of West Virginia decision and decisions
cited by the parties and concluded that there were no cases in
conflict. The Solicitor General cited the decisions in Rios v.
Altamount, Neizel v. Williams, 543 F.Supp. 899 (M.D. Fla.

1982) (attached hereto as Exhibit G) and Garcia v. Vasquez, 524
F.Supp. 40 (S.D. Tex. 1981) (attached hereto as Exhibit H) as
consistent holdings with the decision in Drilake. Exhibit D,
pgs. 12-13. Like the Supreme Court of Appeals of West Virginia,
the Solicitor General distinguished the cases of Chery v. Bowman
and Logez-Rivas'v. Donovan often cited by the defendants.
Drilake, 411 S.E.2d at 254-55, Exhibit A; Brief of U.S. Solicitor
General, pgs. 13-16, Exhibit D.

A second observation involves the history of these

19




defendants with regard to Puerto Rican workers. Several weeks
before the plaintiffs were expected in Virginia, the fruit
growers association of Frederick County, Virginia, which includes
all of the defendants here, filed suit in federal district court
in Harrisonburg seeking an injunction so that they could recruit

foreign workers in addition to the domestic workers they were

expecting. Frederick County Fruit Growers v. Marshall, No. 78-
0086-H (W.D. Va. Aug. 31, 1978) appeal dismissed and remanded,
594 F.2d 857 (4th Cir. 1979) (unpublished). Significantly, the

government of the Commonwealth of Puerto Rico asked the district
judge for permission to intervene, which was granted, and took a
position, at court, which informed the district court and the
fruit growers about the massive efforts at recruiting farm
workers for the upcoming harvest. Later, in Snapp v. Puerto Rico,
458 U.S. 592, 598 (1982) Justice White stated at footnote 5:

The theory of the complaints was that the apple
growers were discriminating against the Puerto Ricans in
favor of Jamaican workers. In August 1978, apple growers in
several states, including Virginia, filed suit in federal
District Court seeking an injunction against the United
States Secretary of Labor, the Commissioner of the
Immigration and Naturalization Service, and their
subordinates, to permit the recruitment and employment of
foreign workers. Puerto Rico was allowed to intervene in
this suit to represent the interests of its residents in
these work opportunities. The growers complained that the
federal employment service had not produced sufficient
laborers to assure that the harvest, which was about to
begin, could be successfully accomplished with sufficient
speed. The District Court issued a preliminary injunction
ordering that a certain number of foreign workers be allowed
to enter this country to pick apples. Frederick County Fruit
Growers Association, Inc. v. Marshall, No. 78-0086 (H) (W.D.

Va. Aug. 31, 1978). The Jamaicans secured entry under this
order. Prior to issuing this injunction, however, the Court
was assured by the apple growers that they recognized their
obligation to give priority to Puerto Rican workers,

5
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notwithstanding the court order. Puerto Rico's complaint wasg

founded on the charge that the apple growers failed to meet

this commitment, and, thus, failed to meet their obligation
under federal law. (Emphasis added.)'

The represeﬁtation described by Justice White and made by
these same defendants to a federal judge in Virginia adds a
factual element that was not present in Drilake, Rios, Gregory-
Avala, Neizel and Garcia. The defendants argue to this Court that
they had no earthly idea that Puerto Rican workers actually might
be recruited. They say their job offers might have gone to
countless states and territories of this country. Thus far, applﬁ
growers have not succeeded with this argument. Moreover, every
court has specifically found that defendant apple growers have
purposefully availed themselves of the interstate recruitment
system under the Wagner-Peyser Act, that defendant apple growers
knew recruitment was taking place in Puerto Rico, that farm
workers from Puerto Rico were arriving in 4 eastern states, that
many of the Puerto Rican workers who arrived performed some work
without pay and that at no time did defendant apple growers
withdraw or cancel their job offers. Only in Virginia did the
defendants "assure" a judge weeks before the arrival of Puerto
Rican farm workers (same Plaintiffs here) that Puerto Rican farm
workers would be a "priority" to them.

A third observation is that Justice Levine's factual account

best fits the pertinent facts to the applicable law. Rios v.

! This statement comes from Judge Turk's opinion in the same

Snapp case at the district court level. Commonwealth of Puerto Rico
V. Snapp, 469 F.Supp. 928, 930 (W.D. Va. 1979). (Attached hereto a‘r

Exhibit F).
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Altamont, 475 N.Y.S.3d at 524-25 (Exhibit C). Justice Levine
cogently weaves those facts through a minimum contacts review,
Rios, at 525-26, through a fair play and substantial justice

analysis, Rios, at 526, and concluding with a summary of the

faéts and law of the case, Rios, at 526. The New York Court of

Appeals and the Drilake court, likewise, agreed with Justice
Levine. The Drilake court summarized their conclusion stating
that the defendant apple growers "purposefully availed themselves
of the Puerto Rican government's employment services in order to

solicit workers at stated contract terms." 411 S.E.2d at 253.

' CONCLUSION

The defendants have a formidable task. Every state to
decide the issue pending before this Court has decided in favor
of the plaintiff farm workers. The two federal district courts
to decide this same issue also found in favor of farmworkers.
The United States Supreme Court has twice denied certiorari to
state decisions (New York and West Virginia) favorable to
plaintiffs and the U.S. Solicitor General concluded there was not
a conflict with any other court decision ruling favorably with
the plaintiff farmworkers.

This Court is asked to apply its own judgment, but to do so
with the benefit of other considered judicial judgments. This
Court is requested to apply the Full, Faith and Credit Clause of
the United States Constitution and enter judgment against the

apple growing defendants in favor of the plaintiffs.
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Respectfully submitted, |
FERNANDO VARGES SOTO, et al.
By Counsel :

!
|
Steven D. Rosenfield
Attorney at Law
917 E. Jefferson Street
Charlottesville, Virginia 22902
(804)296-4139

Counsel for Plaintiffs

CERTIFICATE OF SERVICE
I certify that a true éopy of the foregoing Plaintiffs'
Supplemental Brief was mailed to William A. Johnston, III,
Harrison & Johnston, 21 South Loudon Street, Winchester, Virginié

22601, on this 27th day of May, 1994.
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Steven D. Rosenffield
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VIRGINIA: 1IN THE CIRCUIT COURT OF FREDERICK COUNTY
FERNANDO VARGES SOTO, et al.,

Plaintiffs,

V. At Law Nos. 4024-4056
Consolidated Cases

ORCHARD MANAGEMENT COMPANY, et al.,

Defendants.

PLAINTIFFS' REPLY BRIEF

This memorandum is intended to address certain claims made
by the Defendants in their Updated Brief recently filed. 1In
summary, the Defendants hinge their argument on their assertion
that submission of Job Offers into the Wagner-Peyser system did
not constitute an offer of employment to farm workers in Puerto
Rico because it was not foreseeable that their offers would go to
Puerto Rico. 1In support of their assertion, the Defendants rely
on three federal court decisions, which they attached to their

Updated Brief.

Defendants reliance on federal court decigions

The defendants rely on three federal district court
decisions which they argue is favorable to their position: Lopez-
Rivas v. Donovan, 629 F.Supp. 564 (1986); Chery v. Bowman, 901

F.2d 1053 (1990); Westexrn Colorado Fruit Growexs Ass'n. V.
Marshall, 473 F.Supp. 693 (1979). These cases offer no help to

the defendants on the issue before this Court.

24
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The West Virginia Supreme Court and the U.S. Solicitor
General' both rejected the defendants' reliance on the above-
cited cases. In Suxrillo v. Drilake Farmg, Inc., 411 S.E.2d 248,
254-55 (1991) the West Virginia high court said that Lopez-Rivas '
was a case decided on a different issue from the personal
jurisdiction issue before the court (quoting from the district
court disposing of the case under an issue of subject matter
jurisdiction, 629 F.Supp. at 567); the West Virginia court, at p.
255, distinguished the tacts in Chexry recognizing that Chery
distinguished itself from Rios: "In Rios , unlike this case, the
defendant apple growers received substantial benefits from the
forum state's (Puerto Rico;s) labor department in recruiting and
processing the laborers who ultimately became the plaintiffs"
Chery at 1957; and, the court, at p. 254, pointed out that in

Western Colorado Fruit Growers and Lopez-Rivas none of the farm

workers actually appeared at the job site.?

' At the request of the United States Supreme Court the U.S.
Solicitor General was asked to address whether certiorari should to
be granted in Surillo. Exhibit D of Plaintiffs' recently filed
Supplemental Brief contained the Brief of the Government.
Inadvertently, the last page of the Solicitor General's Brief was
not attached. Page 16 merely said: * Conclusion

The petition for a writ of certiorari should be denied.

Respectfully submitted.

Kenneth W. Starr |

Solicitor General [along with the names and
titles of 4 other attorneys in that office] \

August 1992

2 In the case at bar, some of the plaintiffs arrived an
worked for certain defendants, Stipulation of Facts 16 & §17; many
others waited in Puerto Rico for transportation which was not
provided. |
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The U.S. Solicitor General opined that "[e]lvery court
presented with the question at issue in this case has concluded
that personal jurisdiction exists in forum States over employers
who hire plaintiffs from those States through the Wagner-Peyser
system." The Solicitor General went on to analyze the same three
cases cited by defendant in the case at bar substantially the
same way as the West Virginia Supreme Court of Appeals. Brief for
the United States as Amicus Curiae, pgs. 12-15 (Exhibit D of
Plaintiffs' Supplemental Brief). The defendants' reliance on the
federal decisions in Lopez-Rivas, Chery and Western Colorado is
misplaced and is a deéperation reach for some authority to

support their position.

International Shoe test

In the final analysis, the state courts of New York,
Maryland and West Virginia found that the two part test in

International Shoe Co. v. Washington, 326 U.S. 310, 66 S.Ct. 154,

90 L.Ed. 95 has been met by the Puerto Rican farmworkers. Citing
Mcdee v. International Life Ins. Co., 355 U.S. 220, 222-23, 78
S.Ct. 199, 200-01, 2 L.Ed.2d 223 (1957), Justice Levine points
out that "[i]Jt is now well settled. . . that the requisite
minimum contacts can be established without the defendant having
ever physically entered or acted in the forum State; the test can
be satisfied solely through a defendant's communications to that
State." (Emphasis in original.) Rios v. Altamont Farms, 475

N.Y.S.2d at 525-26 (Justice Levine dissenting) (Exhibit C of
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Plaintiffs' Brief). The "minimum contacts" required for the ;
first part of the International Shoe test was found easily by thq
courts in West Virginia, New York and Maryland. Surrillo v.
Drilake Farms, Inc., 411 S.E.2d 248, 253 (W.Va. 1991) ("it seems |
clear that the defendants purposefully availed themselves of the
Puerto Rican government's employment services in order to solicit
workers at stated contract terms and that this solicitation
resulted in Puerto Rican workers agreeing to the terms
communicated to the defendants"); Rios v. Altamont Farms, 475
N.Y.S.2d at 526 (Justice Levine dissenting) ("There can be no
question whatsoever that in filing the orders in local New York
State employment offices, defendants deliberately set in motion
the‘job recruitment machinery of the interstate clearance
system"); Gregoxry Ayala v. Rinehart Orchaxrds No. 13,575
Washington County, Maryland, at 5 (attached as Exhibit I hereto)
("Application of the [the two pronged test] to the facts of this
case leaves no doubt that Appellees' activities constituted
minimum contacts with Puerto Rico such that Appellants' lawsuits
do not offend notions of fair play and substantial justice.")

To accept the defendants' position that once they put their
job offers in the interstate clearance system they were immune
from suit from any farm worker in any state outside of Virginia
arrogantly defies constitutional standards and contract theory.
These defendants knew that their job offers would be going to

Regions all over the country (Attachment 2 to Plaintiffs' 1983

<7



3 The Wagner-

Brief) for the benefit of finding them labor.
Peyser Act was a blessing to fruit growers because it gave them a
system of hiring laborers whereby the various state sovereignties
would act as recruiters and processors. Puerto Rican workers had
been used the preceding year, 1977, and the government of Puerto
Rico had intervened in Federal District court in Virginia 3 weeks
before the 1978 harvest to advocate for their workers. The
defendants cannot now claim they did not know their offers of
employment would go to Puerto Rico or could not have expected
Puerto Rican workers.

The second element of the International Shoe test seeks to
apply the foundation of dué process analysis: is the maintenance
of the suit in the forum state consistent with notions of fair
play and substantial justice. Gregory-Avala v. Rinehar
at 5. The Maryland Court concluded:

The second element of the International Shoe test is
easily satisfied in this case. Requiring [farmworkers] to
defend these actions in Puerto Rico would be entirely
consistent with notions of fair play and substantial
justice. The argument in favor of jurisdiction is especially
compelling when the relative burdens on each party of

litigating in a distant forum are compared. [The
Farmworkers] are impoverished, Spanish-speaking migrant farm

3 The defendants' assert at p. 10 of their Updated Brief that
they did not benefit from the recruitment conducted by the Puerto
Rican government. It is preposterous to believe that these business
defendants would have engaged in a process of allowing others to
recruit in their behalf had there not been some benefit to them.
The entire Wagner-Peyser system was designed to assist, aid and
help fruitgrowers and other agricultural businesses in finding
American laborers to do seasonal jobs and which requires large
pools of laborers. Even the Chery court, upon which the defendants
heavily rely, said that the apple growers "received substantial
benefits from the forum state's (Puerto Rico's) labor department in
recruiting and processing the laborers. . .". Chexry at 1057.

5
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workers who willingly traveled over 1500 miles to pick
apples for less than the federal minimum wage. [Fruit
growers], on the other hand, are business entities that
could more easily bear the burden of out-of-state
litigation. If [Farmworkers] were required to bring suit in
Maryland courts, economical and logistical realities would |
in effect render the [Fruit growers] judgment-proof. It
would be financially impossible for [the Farmworkers] and
their witnesses (most likely fellow migrant workers) to
travel to Maryland for the trial and any related court
proceedings. Imposing the burden of producing defense
witnesses in Puerto Rico hardly amounts to a denial of due
process when a converse ruling effectively would confer upon
the orchardists total immunity from suit.

Gregory-Ayala at 9, (Exhibit I).

Likewise, Justice Levine compared the relative positions of
the parties and said that "fair play and justice demand that [the
farmworkers] be permitted to litigate their claims in their home
forum." Rios v. Altamount Farm at 528, (Exhibit C).

The defendants do not address this prong of the
International Show test in any brief that has ever been submitted
by them to this Court. It must be conceded that all of the
fairness equities are on the side of the farmworkers.

This Court is urged to follow the reasoning and analysis of
the 3 other states to reach a final decision. Indeed, the facts

before this Court are more compelling because of the assurances

given by these same defendants to a federal judge 3 weeks before

the harvest that they would "give priority" to Puerto Rican

workers.

CONCLUSION [

|

The defendants cannot overcome the Full and Faith and Credit
Clause of the U.S. Constitution and show that a due process j

6
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violation oécurred by the Puerto Rican trial courts in rendering
default judgments in favor of the Puerto Rican farmworkers.
Clearly, the fruit growers before this Court and along the east
coast made a calculated decision to reject Puerto Rican workers
and to try to rely on Jamaican workers. Their strategy included
allowing default judgments to occur in Puerto Rico and to defend
in their respective states on a claim that Puerto Rican courts
lack long arm jurisdiction. Virginia is the last state in which
this issue is being litigated. There can be no way to
distinguish the Virginia cases from those of West Virginia, New
York and Maryland. The strategy followed by the Virginia fruit
growers was wrong. Judgmeﬁt is asked for the individual
plaintiff farm workers.

Respectfully submitted,

FERNANDO VARGES SOTO, et al.
By Counsel

Steven D. Rosenflield
Attorney at Law
917 E. Jefferson Street
Charlottesville, Virginia 22902
(804)296-4139
CERTIFICATE OF SERVICE

I certify that a true copy of the foregoing Plaintiffs'
Reply Brief was mailed to William A. Johnston, III, Harrison &
Johnston, 21 South Loudon Street, Winchester, Virginia 22601, on

this 13th day of June, 1994.

4

teven D. Rosgnfield
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VIRGINIA: 1IN THE CIRCUIT COURT OF FREDERICK COUNTY

FERNANDO VARGES S0TO, ET AL,

Plaintiffs

v. At Law Nos. 4024-4056
Consolidated CaseT

ORCHARD MANAGEMENT COMPANY, ET AL,

Defendants

FINAL ORDER

These consolidated cases are now ready for decision after
more than 10 years of litigation. These cases originated| in
the Courts of Puerto Rico which rendered judgments against the
Defendants, in favor of the Plaintiffs. The Plaintiffs sought
to enforce their judgments in Virginia and the Defendants

challenged the jurisdiction of this Court. The parties

stipulated to the facts of this case and each side filed a
Motion for Summary Judgment. On or about February 1, 1994, a
Substitute Judge was designated by the Chief Justice of tre
Virginia Supreme Court to bring this matter to a final
resolution. This Court heard argument of counsel on May 9,
1994, and scheduled briefing by the parties which was
completed on June 14, 1994,

Based upon the stipulated facts submitted by the parties

and relying on the decisions cited by Plaintiffs, summary
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judgment is GRANTED in behalf of each Plaintiff and DENIED for

each Defendant.

Plaintiff against the corresponding Defendant follows.

Certain Plaintiffs were awarded attorney's fees from the

Puerto Rican Courts which shall be a part of the judgment

award.

Plaintiff

Santiago Lebron,

Jr.

Carlos Santiago

Catalino L.

Feliciano

Fernando Varges Soto

Miguel Laboy Colon

Juan R. Mariani

Benjamin R. Rodriguez

Angel M.,F,

Rivera

Augustin M, Pagan

Edy Perez Vega

Angel Perez Mendez

Antonio Eschevarrin

Jose M.

Perez Medina

Eddie Perez Vega

Saul Nieves Caban

32

Defendant

Orchard Management Co.

Orchard Management Co.

Orchard Management Co.
Orchard Management Co.

Ray D. Rinker Estate

and
Inc.

Henry Brumback
Woodbine Farm,

and
Inc.

Henry Brumback
Woodbine Farm,
Stanley L. Bauserman
Garland R. Cather
Garland R. Cather
Garland R. Cather
Garland R. Cather
Garland R, Cather
Garland R. Cather

Philip Graize and
Fred Land

The specific amounts of judgment for each

Judgment Judgment
Amount P.R.
$1,897.45 10/10/79
$1,879.45 10/10/79
$1,177.50 1/30/80
$2,467.42 11/21/79
$1,140.64 1/4/80

200.00 Atty Fee
$2,025.88 8/23/79
$2,062.32 8/23/79
$1,004.00 6/29/79
$2,018.96 5/30/80
$2,018.96 5/30/80
$2,018.96 5/30/80
$2,018.96 5/30/80
$1,077.26 2/11/81
$1,276.96 9/5/80
$1,518.96  10/22/79

300.00 Atty Fee
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Luis A. Medina Ponce Philip Graize and
Fred Land

Edgardo N.R.Rodriguez Philip Graize and
Fred Land

Jose A, Arrizagu Philip Graize and
Fred Land

Jose 0., Hernandez Philip Graize and
Fred Land

Efrain A. Cordero Philip Graize and
Fred Land

Wilson Acevedo Perez Philip Graize and
Fred Land

Ramon Hernandez Silva Philip Graize and
Fred Land

Guillermo Solo Lopez Philip Graize and
Fred Land

Nelson Merc. Santiago Philip Graize and
Fred Land

Juan Veya Ruiz Philip Graize and
Fred Land

Abigail B. Quinones Philip Graize and
Fred Land

Edwin Acevedo Caro Philip Graize and
Fred Land

William D.V. Fonseca Messick and Beaver

Rufino E.Carrasquillo Messick and Beaver

Carlos Flores Reyes Messick and Beaver

Jose R. Garcia Colon Messick and Beaver

Jose 0.P, Hernandez Messick and Beaver

Porfirio R. Essparra Messick and Beaver

33

$1,518.96
300.00

$1,518.96
300.00

$1,518.96
300.00

$1,518.96
300.00

$1,518.96
300.00

$1,518.,96
300.00

$1,518.96
300.00

$1,518.96
300.00

$1,518.96
300.00

$1,518.96
300.00

$1,518.96
300.00

$2,063.00
300.00

$4,315.64
200.00

$4,060.64
200.00

$4,128.64
200.00

$4,130.64
$4,130.64

$4,120.64

10/22/79
Atty Fee

10/
Att

10/
Att

10/
Att

10/
Att

10/

22/79
y Fee

22/79
y Fee

22/79
y Fee

22/79
y Fee

22/79

Att& Fee

10/&2/79

Att

10/
Att

10/
Att

10/
Att

Fee

22/79
y Fee

22/79
y Fee

22/79
y Fee

10/22/79
Atty Fee

2
Att

1/
Att

1/
Att

1/
Att

6/
6/

/9/81
y Fee

28/80
y Fee

28/80
y Fee

28/80
y Fee

16/80
16/80

6416/80
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This Court also awards to each Plaintiff interest at the
legal rate of 6Z from the date of judgment in Puerto Rico up
through the date of filing these lawsuits in Virginia in March,
1982, after which time the judgment rate of interest shall be
computed pursuant to Virginia law:

3/82 - 6/30/83 at the judgment interest rate of 107;

7/1/83 - 6/30/87 at the judgment interest rate of 127;

7/1/87 - 6/30/91 at the judgment interest rate of 8%;

7/1/91 - present at the judgment interest rate of 97.

Counsel for Defendants having indicated that Defendants
intend to seek an appeal from the judgment herein and that all
Defendants wish execution of the judgments against them, and each
of them, to be suspended during the appeal, the Court herewith
fixes the aggregate penalty of the Appeal Bond for Suspension of
Execution of Judgments (under § 8.01-676.1C, Code of Virginia) in
the sum of ONE HUNDRED SEVENTY-SEVEN THOUSAND THREE HUNDRED
EIGHTY-FIVE DOLLARS AND NINETY-FIVE CENTS ($177,385.95), the
liability of each Defendant (as well as the corresponding
Principal and Surety on the Appeal Bond for Suspension) being
several, not joint. The execution of the judgments herein is
hereby suspended during the pendency of the appeal, subject to
timely filing of the Appeal Bond and timely prosecution of the
appeal,

The Clerk is directed to send a certified copy of this Order

34
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See%:
Counsel Plaintiff —
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Counsel f&{\kaendants
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'ASSIGNMENT OF ERROR

The Trial Court erred in eﬁtering the Order of November 9, 1994,
granting summary judgment in favor of the Plaintiffs and denying
summary judgment in favor of the Defendants, because:

A.  The Puerto Rican Courts lacked personal jurisdiction
over Defendants.

B.  The Puerto Rican Courts found that jurisdiction rested
on the existence of employment contracts negotiated through the
Puerto Rico Department of Labor and Human Resources. Plaintiffs
now admit that was error.

C. Defendants had no "minimum contacts" with Puerto
Rico, that is, Defendants did not purposefully avail themselves of

the privilege of conducting activities within Puerto Rico.
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OcTOBER TERM, 1992

No. 91-1208
DRILAKE FARMS, INC., ET AL., PETITIONERS
'0.

JULIO SURRILLO, ET AL.

3]

ON PETITION FOR A WRIT OF CERTIORARI TO THE
SUPREME COURT OF APPEALS OF WEST VIRGINIA

BRIEF FOR THE UNITED STATES AS AMICUS CURIAE

This brief is submitted in response to the Court’s
invitation to the Solicitor General to express the views
of the United States.

STATEMENT

1. During the time period relevant to this case,
regulations promulgated pursuant to the Immigration
and Nationality Aect, 8 U.S.C. 1101 et seq., imposed
restrictions on the ability of agricultural employers
within the United States to hire temporary foreign

(1)
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workers. Agricultural employers desiring to hire
lemporary foreign workers were required to obtain
Lhe Department of Labor’s certification that qualified
United States workers were unavailable and that the
'mployment of temporary foreign workers would not
wdversely affect the wages and working conditions of
similarly employed United States workers. 8 C.F.R.
214.2(h) (3) (1978).! Before providing such certifi-
:ation, the Department of Labor required employers
.0 utilize the interstate employment referral system
:reated pursuant to the Wagner-Peyser Act of 1933,
29 U.S.C. 49 et seq. (Wagner-Peyser system), in an
ittempt to recruit workers from within the United
States to fill available job openings. See 20 C.F.R.
655.201(c) (1978). Employers could obtain permis-
sion to employ temporary foreign workers only if
cfforts to recruit United States workers through the
Wagner-Peyser system failed. 20 C.F.R. 655.200(a),
555.206(a) (1978); see generally Alfred L. Snapp &
Son, Inc. v. Puerto Rico, 458 U.S. 592, 594-596
(1982).

To initiate the process leading to the hiring of for-
rign workers, employers were required to submit an
\pplication for certification to employ temporary for-
'ign workers to a local employment office at least 80
lays before the employers’ “date of need.” 20 C.F.R.
1556.200(a) (1978). The application had to include a
job offer giving notice of the job opening and detail-
ing the terms and conditions of employment, includ-
ng the employer’s promise that “[t]he job oppor-

- 1 This regulatory requirement was essentially codified by
he Immigration Reform and Control Act of 1986, Pub. L.
No. 99-603, § 801(c), 100 Stat. 3411, as amended (presently
-odified at 8 U.S.C. 1188).

8

tunity is open to all qualified U.S. workers.” 20
C.F.R. 6565.201(b), 655.202, 655.203(c) (1978). The
local employment office would then prepare a job
clearance order and begin recruiting workers for the
employer in the local labor market; in addition, the
job clearance order would be circulated to other
regions of the country through the Wagner-Peyser
system in an attempt to fill the employer’s needs. 20
C.F.R. 655.204(b), 655.205(a) (1978). Finally,
twenty days in advance of the employer’s “date of
need,” the Department of Labor would certify the
number of workers located within the United States
and the number of foreign workers, if any, that the
employer would be permitted to employg 20 C.F.R.
655.206(a) (1978).2

2. Petitioners are a West Virginia corporation and
its officer who sought to hire temporary foreign work-
ers to harvest their fall apple crop in 1978. Pet. App.
29a-30a. In keeping with the requirements of the Im-
migration and Nationality Act, petitioners submitted
to their local employment office an application for cer-
tification to obtain foreign labor, together with the
requisite job offer. Resp. App. 3a. The job offer, set
forth on a Department of Labor “clearance order”
form, identified a number of regions to which it
would be circulated, including Region II (containing
Puerto Rico). Id. at 11a, 13a.?

2 Essentially the same system remains in effect today under
revised statutory and regulatory provisions. See generally
8 U.S.C. 1188; 20 C.F.R. 653.500 et seq., 655.90 et seq. (1991).

3 At the time petitioners submitted their job clearance or-
der, Puerto Rican workers were considered “unavailable” for
employment within the meaning of the Immigration and Na-
tionality Act because of special conditions placed on their
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Petitioners did not formally authorize either the
Jepartment of Labor or the Puerto Rico Department
f Labor and Human Resources to act as their hiring
.gent. Petitioners did, however, sign the required as-
urance stating that they would cooperate with the
Vagner-Peyser system in recruiting United States
vorkers. Resp. App. 7a. At no time during the
iiring process—even after being informed that
'uerto Rican workers had been recruited—did peti-
ioners terminate the process by withdrawing their
ertification application and rescinding their job of-
er. Pet. App. 49a-50a; Resp. App. 8a-9a.

‘The Puerto Rican government recruited workers
or petitioners. Pet. App. 32a; Resp. App. b5a-6a.
“he Puerto Rico Department of Labor and Human
tesources screened applicants and required workers
o obtain the necessary documentation. It also ar-
anged transportation from Puerto Rico to petition-
rs’ job site. Pet. App. 32a.

By letter dated August 16, 1978, the Department
f Labor advised petitioners that 19 Puerto Rican
vorkers were available for employment and that it
rould certify that petitioners were therefore entitled

mployment by Puerto Rican law. Act of June 22, 1962, No.
7, 1962 P.R. Laws 228, amended by Act of July 21, 1977,
lo. 7, 1977 P.R. Laws 563; see generally Hernandez Flecha
. Quiros, 567 F.2d 1164 (1st Cir. 1977), cert. denied, 436
1.S. 946 (1978). Thereafter, while petitioners’ clearance
rder was being circulated, the Puerto Rican legislature
mended its laws to exempt workers under the Wagner-
‘eyser system from those special conditions. Act of July 13,
978, No. b4, 1978 P.R. Laws 587. At Puerto Rico’s request,
etitioners’ clearance order was then forwarded to the Puerto
‘ico Department of Labor and Human Resources. Pet. App.
1a-82a & n.2; Resp. App. ba.

to hire eight temporary foreign workers. Pet. App.
32a-33a; Resp. App. 7a-8a. The letter also indicated
that the names and locations of the 19 Puerto Rican
workers would be made available at the Winchester
office of the Virginia Employment Commission, the
local employment office at which petitioners had sub-
mitted their job clearance order. Resp. App. 8a. In
fact, however, that office furnished to petitioners the
names and social security numbers of 13 workers,
only two of whom presented themselves for employ-
ment. Ibid. Twenty-five other Puerto Rican work-
ers, whose names had not been furnished to petition-
ers, simply arrived unannounced in Winchester on
September 8, 1978, the date specified by petitigners.
Ibid; Pet. App. 33a. ™

Petitioners hired all 27 of the Puerto Rican work-
ers who arrived at the work site on September 8, in-
cluding respondents.! After working a short time,
respondents were fired. Pet. App. 33a, 50a.

3. Respondents filed three suits in Puerto Rico Su-
perior Court, seeking damages for breach of contract.
Although petitioners were notified of the suits, they
did not appear, and respondents obtained default
judgments against them. Pet. App. 83a; Resp. App.
2a-3a.° Respondents then sought to enforce the de-

¢« Respondents are 14 of those workers, together with the
parents of two additional workers who were minors at the
time. Pet. iii-iv.

5 The judgments stated that respondents had accepted peti-
tioners’ job offer, made in Puerto Rico, and that the resultant
contract bound petitioners to provide respondents with a
stated quantity of work, but that petitioners had breached
that contract by firing respondents prematurely without legal
cause or justification.
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ault judgments in the West Virginia courts. Pet.
\pp. 34a; Resp. App. 2a.

The West Virginia trial court granted summary
udgment for petitioners. Pet. App. la-14a, 15a-
2a. The court found that the mere transmittal of
etitioners’ job clearance order to Puerto Rico did not
onstitute “minimum contacts” sufficient to vest the
uerto Rico courts with in personam jurisdiction over
etitioners, and that any contracts entered into be-
ween petitioners and respondents were formed in
7irginia, not Puerto Rico. Id. at 4a-10a. Accord-
ngly, the court concluded that the Puerto Rico de-
ault judgments were not entitled to full faith and
redit. '

4. The West Virginia Supreme Court of Appeals
eversed. Pet. App. 23a-60a. The court explained
hat the dispositive question was whether petitioners
ad sufficient “minimum contacts” with Puerto Rico
> establish personal jurisdiction. Id. at 37a (citing
‘ulko v. Superior Court, 436 U.S. 84 (1978); Inter-
ational Shoe Co. v. Washington, 326 U.S. 310
1945) ). In answering that question, the court noted,
‘[o]ne essential inquiry’ ” was whether petitioners
ad purposefully acted to obtain benefits or privileges
1 the forum state. Pet. App. 38a (citing Asahi
letal Indus. Co. v. Superior Court, 480 U.S. 102
1987) ; World-Wide Volkswagen Corp. v. Woodson,
14 U.S. 286 (1980); Hanson v. Denckla, 857 U.S.
35 (1958)).

Applying those standards, the court found that
stitioners “purposefully availed themselves of the
uerto Rican government’s employment services in
der to solicit workers at stated contract terms and
\at the solicitation resulted in Puerto Rican workers
sreeing to the terms” offered by petitioners. Pet.

7

App. 48a. Not only did petitioners “deliberately set
in motion the hiring procedures of the interstate
clearance system,” but they actually knew that work-
ers were being recruited in Puerto Rico on their be-
half and that “a number of Puerto Rican workers had
been found to fill, at least in part, the jobs the [peti-
tioners] had available.” Id. at 49a-50a. In addition,
the court relied on the fact that “[petitioners] did
nothing to reject these workers or to discourage fur-
ther recruiting” and “even provided them with work
for several days before firing them.” Id. at 50a.
Under those circumstances, the court found, “it was
reasonably foreseeable that the [petitioners] would
be sued in Puerto Rico.” Ibid. o

<

DISCUSSION

In our view, the determination of whether an agri-
cultural employer should be subject to out-of-state
litigation based upon interstate recruitment activities
under the auspices of the Wagner-Peyser system—
like other questions of personal jurisdiction—neces-
sarily depends upon the particular facts and circum-
stances of the case. In this case, the West Virginia
Supreme Court of Appeals did not adopt an inflexible
rule subjecting all agricultural employers using the
Wagner-Peyser system to jurisdiction for any related
claim in any State. Instead, the court determined
that petitioner’s own knowledge, acts, and omissions
made it reasonable for the courts of Puerto Rico to
assume jurisdiction over respondents’ claims for
breach of contract.

The West Virginia Supreme Court of Appeals’ de-
termination does not frustrate the federal interest in
the effective operation of the Wagner-Peyser system.
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it also does not conflict with any decisions of this
Court or of any other court. To be sure, the correct-
1ess of the decision below is open to question, but in
~he final analysis that decision amounts to nothing
more than a fact-bound application of settled law.
We accordingly believe that further review is un-
necessary.

1. a. The West Virginia Supreme Court of Ap-
peals correctly articulated the established legal stand-
ards that govern this case. As the court recognized,
the Full Faith and Credit Clause makes the valid
judgments of the courts of one State enforceable in
all other States. Shaffer v. Heitner, 433 U.S. 186, 210
(1977). A judgment rendered without in personam
jurisdiction, however, violates due process, and is
therefore “void in the rendering State and is not en-
titled to full faith and credit elsewhere.” World-
Wide Volkswagen Corp. v. Woodson, 444 U.S. 286,
291 (1980).

It is well settled that the Due Process Clause per-
mits a state court to exercise personal jurisdiction
over a non-resident defendant only if there exist
“minimum contacts” between the defendant and the
forum State “such that the maintenance of the suit
does not offend ‘traditional notions of fair play and
substantial justice.’” International Shoe Co. v.
Washington, 326 U.S. 310, 316 (1945) (quoting
Milliken v. Meyer, 311 U.S. 457, 463 (1940)). This
Court has abandoned “more formalistic tests that
focus[] on a defendant’s ‘presence’ within a State in
favor of a more flexible inquiry into whether a de-
fendant’s contacts with the forum made it reasonable,
in the context of our federal system of government,

to require it to defend the suit in that State.” Quill
orvn v North Dalntae 112 QR O+ 1004 1910 (10G9)

Thus, “[w]here a forum seeks to assert specific jur-
isdiction over an out-of-state defendant who has not
consented to suit there,” due process is satisfied “if
the defendant has ‘purposefully directed’ his activi-
ties at residents of the forum * * * and the litigation
results from alleged injuries that ‘arise out of or
relate to’ those activities.” Burger King Corp. v.
Rudzewicz, 471 U.S. 462, 472-473 (1985) (citations
omitted) ; see World-Wide Volkswagen Corp. v.
Woodson, 444 U.S. at 297; Hanson v. Denckla, 857
U.S. 235, 253 (1958).

In Burger King, 471 U.S. at 473, the Court ap-ed
plied these due process principles to a forum’s asser-<'
tion of jurisdiction over claims arising out of a con-
tract between residents of different States. In that
case, residents of Michigan entered into a contract
with a Florida corporation, Burger King Corporation,
authorizing the operation of a Burger King franchise
in Michigan. When the franchisees failed to make
payments due under the terms of the franchise,
Burger King terminated the agreement, and insti-
tuted an action against the franchisees in federal
court in Florida. On the facts presented, the Court
held that the franchisees could reasonably be sub-
jected to suit in Burger King’s home State of Florida.

Although the Court stated that entering into a
contract with an out-of-state party is not itself suffi-
cient to create jurisdiction in the other party’s forum
State, 471 U.S. at 478, it reasoned that parties who
“purposefully derive benefit” from their “interstate
activities” can be held responsible for “consequences
that arise proximately from such activities.” Id. at
473. The Court emphasized that “the Due Process
Clause may not readily be wielded as a territorial
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shield to avoid interstate obligations that have been
voluntarily assumed.” Id. at 474. The Court con-
cluded that it was not fortuitous to subject the de-
fendant franchisee to suit in Florida, because the
defendant “[e]schew[ed] the option of operating
an independent local enterprise” and “deliberately
‘reach[ed] out beyond’ Michigan and negotiated with
a Florida corporation for the purchase of a long-term
franchise.” Id. at 479-480.

b. The court below applied these accepted legal
principles in finding that the Puerto Rico courts pos-
sessed in personam jurisdiction over the breach-of-
contract action against petitioners. The court prop-
erly enunciated the governing standards set forth in
this Court’s decisions, and found that in the circum-
stances of this case the requirements of due process
had been satisfied. The assertion of jurisdiction in
Puerto Rico did not rest solely on the fact that peti-
tioners entered into contracts with out-of-state resi-
dents. The court instead applied the principles estab-
lished in Burger King, and relied upon petitioners’
entire course of conduct in recruiting, hiring, and
firing respondents to support the conclusion that it

was reasonable to subject petitioners to jurisdiction .

in Puerto Rico.

The court expressly found that petitioners know-
ingly authorized the circulation of an offer of em-
ployment in Puerto Rico, and that they engaged in
this “interstate activit[y]” in order to “purposefully
derive [the] benefit,” see Burger King, 471 U.S. at
473, of hiring out-of-state and foreign workers. Peti-
. tioners contend (Pet. 23-34), however, that the court
below erred in relying on the actions of respondents
and of third parties such as the Puerto Rico Depart-
ment of Labor and Human Resources to support its

11 o
)
finding that petitioners had minimum contacts with
Puerto Rico.

Contrary to petitioners’ assertion, the court did not
improperly “shift the focus” from petitioners’ con-
duct to that of respondents or others. Pet. 24-25.
Instead, the court found that petitioners ‘purpose-
fully availed themselves of the Puerto Rican govern-
ment’s employment services in order to solicit work-
ers at stated contract terms” and that petitioners
had “knowledge that recruiting was taking place [in
Puerto Rico] on their behalf.” Pet. App. 48a-49a.
Nonetheless, petitioners “did nothing to reject these
[Puerto Rican] workers or to discourage further re-
cruiting,” and “even provided /[the workers] with
work for several days before firing them.” Id. at 50a.

It is apparent from these findings that the court
properly looked to the conduct of petitioners them-
selves in determining whether the requirements of
the Due Process Clause had been satisfied. See, e.g.,
Burger King, 471 U.S. at 474-476. Moreover, after
analyzing the facts set forth above, the court con-
cluded that “it was reasonably foreseeable that [peti-
tioners] would be sued in Puerto Rico,” Pet. App.
50a—precisely the standard that petitioners claim
the court should have applied. Pet. 27; see Burger
King, 471 U.S. at 474 (*“ ‘[T]he foreseeability that
is critical to due process analysis . . . is that the de-
fendant’s conduct and connection with the forum
State are such that he should reasonably anticipate
being haled into court there.’”’). Although one may
quarrel with the court’s ultimate conclusion in this
regard, that conclusion at most represents an errone-
ous application of settled principles to the specific
facts of this case.
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2. We also do not share petitioners’ view that cer-
tiorari is warranted because the decision of the West
Virginia Supreme Court of Appeals conflicts with the
federal scheme established by the Wagner-Peyser Act
or with the decisions of other courts.

a. Petitioners express concern (Pet. 34-38) that
the decision below will inflict a “crippling blow” on
the Wagner-Peyser system by discouraging employ-
ers from participating in that system for fear of sub-
jecting themselves to suit in “the state courts of
every state to which the job order is sent.” Pet. 35.

This overstates the effect of the court’s holding. The
~ court expressly relied on the fact that respondents
were actually recruited and hired as a result of the
circulation of petitioners’ job clearance order in
Puerto Rico; nothing in the court’s opinion forecloses
a different result in a case where those factors are
not present. i

In any event, regulations promulgated by the De-
partment of Labor in 1987 have expanded the admin-
istrative relief available to workers dissatisfied with
the conduct of participating employers under the
Wagner-Peyser system, thus increasing the likelihood
that such disputes will be resolved administratively
rather than through litigation. See 29 C.F.R. Pt. 501.
Accordingly, the issue of personal jurisdiction in suits
arising out of employment relationships created
through the Wagner-Peyser system is less likely to
arise in the future, and employers are unlikely to be
deterred by the speculative threat of burdensome liti-
gation resulting from unresolved administrative
claims.

b. We also disagree with petitioners’ contention
(Pet. 38-42) that the decision below is in direct con-
flict with the decisions of other courts. Everv court
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presented with the question at issue in this case has
concluded that personal jurisdiction exists in forum
States over employers who hire plaintiffs from those
States through the Wagner-Peyser system. See Pet.
App. 23a-60a; Rios v. Altamont Farms, Inc., 64 N.Y.
2d 792, 476 N.E.2d 312, 486 N.Y.S.2d 913, cert. de-
nied, 473 U.S. 905 (1985); Neizil v. Williams, 543
F. Supp. 899 (M.D. Fla. 1982); Garcia v. Vasquez,
524 F. Supp. 40 (S.D. Tex. 1981). Q
Petitioners assert that those decisions are inconsis-
tent with Chery v. Bowman, 901 F.2d 1053 (11th Cir.
1990), but that case is not on point. In Chery, an
individual learned of the defendant’s employment of-
fer while in Virginia and was hired by the defendant
in that State. That individual, acting on his own be-
half, then recruited other workers from Florida who
traveled to Virginia and were also hired by the de-
fendant. After being discharged, those workers
brought suit against the defendant in Florida, assert-
ing as the basis for personal jurisdiction the fact
that Wagner-Peyser job clearance orders submitted
by the defendant had been circulated in Florida.
Noting that the defendant ‘“had no contact with
the state of Florida” other than the mere submission
of the job clearance orders, and that “any contact
created by [the] clearance orders was fortuitous, par-
ticularly since [defendant] hired none of the plain-
tiffs as a result of the clearance orders being sent to
Florida,” the court concluded that personal jurisdic-
tion was absent in Florida. 901 F.2d at 1056, The
court distinguished Rios v. Altamont Farms, Inc.,
supra, explaining that “[i]n Rios, unlike this case, the
defendant apple growers received substantial benefits
from the forum state’s (Puerto Rico’s) labor depart-

mant in ranrititinoe and nrnanaccinea tha lahavrare wrhn
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ultimately became the plaintiffs.” 901 F.2d at 1057.

Like Rios, the decision below is easily distinguish-
able from Chery. Petitioners’ contacts with Puerto
Rico were not limited to the mere submission of a
clearance order that happened to circulate in Puerto
Rico. Instead, the Puerto Rican government teok
action in response to petitioners’ clearance order by
recruiting employees for petitioners, and petitioners
actually hired those employees after they had trav-
eled from Puerto Rico to Virginia in reliance on peti-
tioners’ job offer. Petitioners derived “substantial
benefits” from their utilization of the Wagner-Peyser
system to recruit employees in Puerto Rico, see 901
F.2d at 1057, and thus Chery is inapposite.

To be sure, the Eleventh Circuit’s opinion in Chery
is in some tension with the decision below, because it
asserts that “the Department of Labor’s act of send-
ing the clearance orders into a state does not consti-
tute contact with that state by the agricultural em-
ployer.” 901 F.2d at 1056-1057. Moreover, before ex-

plaining that the Rios decision—which is essentially

identical to the decision below—was distinguishable

on its facts, the Chery court observed that “we are not

persuaded by” the reasoning of Rios. Id. at 1056.
Nonetheless, we do not believe that the tension be-
tween Chery and the other decisions in this area re-
quires the Court’s attention. The result in Chery is
entirely consistent with the results in those other
cases, all of which involved claims by individuals who
had actually been hired pursuant to job clearance
- orders circulated in the forum State. As the Chery
court itself recognized, 901 F.2d at 1057, that distinc-
tion has considerable significance for purposes of per-
i sonal jurisdiction; an employer who has received
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benefits from the efforts of the forum State to recruit
employees, and who has in fact hired the employees so
recruited, obviously has more significant contacts
with, and more reason to expect to be sued in, the
forum State than does an employer in the situation of
the Chery defendant. Thus, Chery can easily be rec-
onciled with the decision below and with the other
cases to the same effect, and review is therefore
unnecessary. g
Petitioners’ reliance (Pet. 41) on Lopez-Rivas v.
Donovan, 629 F. Supp. 564 (D.P.R. 1986), is like-
wise misplaced. The Lopez-Rivas court did not ad-
dress the issue of personal jurisdiction, choosing in-
stead to decide the case on the ground that subject
matter jurisdiction was lacking. See 629 F. Supp. at
567 (“Regardless of the validity of defendants’ * * *
personal jurisdiction * * * arguments, the court con-
siders the challenge to our subject matter jurisdiction
as fundamental and dispositive of plaintiffs’
claims.”). The issue decided in Lopez-Rivas was
whether the placement of a job clearance order in the
Wagner-Peyser system established an obligation on
the part of the employer to hire all workers who ac-
cepted such employment offers. Clearly, that deter-
mination has no bearing on the question of personal
jurisdiction at issue here. Indeed, the Lopez-Rivas
court recognized as much; the court observed that the
circumstances before it were “quite distant from” the
“entirely different factual and legal scenario” of those
workers “who were in fact hired for the 1978 apple
harvest and who did in fact go to the farms in the
continental United States.” 629 F. Supp. at 569.
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CLEAHANCE ORDER ) ) 3. Occupationsl Tiie and Coumqn |
3 . RURAL MANPOWER JOB OFFER Harvest Worker,Fruit 403.687-018
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Normal work days (circle) No, Paqmy | So———

effect hourly rate. It is estimated that this piece
rate will produce average (See Attachment #1)

S(MTWTF8)| N oroup ;c’

1. Job Spocm;allom ‘ ]
Pick apples from trees and wheri necessary pick from ladders-ranging up to. 24 feet 1n o e

length. The average length of ladders runs from 16'-24' and weighs approxinately
50 1bs. Fruit picked must be placed in picking bags or buckets which are attached|
the body with a shoulder harness and weigh between. 30 - 50 1lbs. when full. .When filied

with fruit the bags or buckets are to be emptied into field bins by releasing an: pening}...
at the bottom of the hag or bucket. Workers may be required to pick the entite tr e o e

or to spot pick the frult,

Individual workers without crew leaders are supervised by the employer, or hil asenﬂ{'_-‘

who provides dally transportation, tralnlng, Job instruction, and who keeps payroll

‘-

records. - .
The crew leader will supervise those workers in the crew and will be (See At; #1)

13. Board Arrangements
Crew leaders are responsible for

2. Location of Job .
Orchards are located 1 mileunorth of Berryville,Va. making arrangements for feeding

r to . ‘ : .

and 3 miles north of Winchester, Virgiaia. their crews.Meals for(See Att #2)
. Locatlon snd Description of Housing WOLKEIs will be housed ¢ Number and Capacity of Housing Units :
without charge in facilities of the Frederick County | 37%¥48ts Fomily Unlts 1o 3insle Booms .1+
Fruit Growers Association at 801 Fairmont Avenue, 800 petson% 267 Jperaonl :
Winchester,Virginia or in any other (See Att.#2)
__Housng meets Federal or higher State standards and is spproved for occupancy by the following number of persons: 1..067............. —ovs

5. Referral Instructions 16. Collect Calls Accopted . yas wol -
Referral of crews and of individuals shall be made By Employer o lSe B
through the Winchester local office(See Att.#2) - By Order Holding Office ' B O

18. Distribution of Claarance Order i .

7. Transportation Asrangsments

Virginia State Office’ ‘
Florida State Office =~

See Attachment # 2. ‘
Winchester ‘local office

Region 11 Region 1V
Reglon 1T1 Region VI (
3. Addions ni Order Holding Office 20. EMPLOYER - CERTIFICATION: 'ﬂ,“’:ob Offer -
Irginla Fmployment Commissipn doacrihes the terms and conditions of employement offersd
.. Box 845 : :ly ::uu
linchester, Virginia 22601 s
~ Nams of Agency Representative Telophone Title
Eugene Schultz,Farm Placement Supv. 703-662-2549
eplaces Form ES 560A which &8 obsolese. MA 190
. © Avg. 1972
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'UIRClﬁiA EMPLOYMENT COMM?SSTON A™ TACHIMENT SHEET |

DATE 4-28-78 : ORDER NUMBER III-VA-4-430A,884430

EMPLDYER Orchard Management Co. , Berryville,Virginia

Item 8. hourly earnings of $3.25 per hour.
In the event the plece rate per box does not produce the current

adverse effect hourly rate, then said adverse effect hourly rate will
become the minimum hourly wage guarantee.

The worker is guaranteed the opportunity of employment for’ at leant
3/4 of the available work period, and is covered by workmens compensation
which is provided by the employer.

" Without prejudice to the employment guarantee for opportunity of
doing not less than 75X of full time work during the total contract
employment period, the employer shall provide sufficient work to .enable
the worker, being willing and able to work, to earn a sum not less than
the sum of $56.00 (hereinafter referred to as "the stipulated _
minimum earnings") in respect of each payroll period of two weeks; or ..
pay the worker an allowance of a sum which together with the sum earned
by the worker during such’payroll period will equal the stipulated )
minimum earnings; or if the worker has not earhed any wages during such
period, the employer shall pay to the worker a sum in the amount of the
stipulated minimum earnings. -

. Workers are paid each Saturday by the employer or crew ledder whichever
is applicable. The employer is subject to the federal minimum wage laws -
and will furnish to each worker on payday an itemized accounting of earnings "
and of all legal and authorized deductions. The piece rate shown on this

- order is not below the prevailing rate established the previous séasom. *

The employer agrees to pay the crew leader up to 9¢ per box :

" according to the number of functions he performs such as: aupervision.
transportation of crew, record keeping, paying of workers, and assuming -

" 'OASI deductions. That further, the Farm Labor Contractor shall be .
responsible for the payment of OASI and Unemployment Insurance taxes."“
and shall present evidence to the grower, including but not limited to™
his employer identification number, that he is in fact paying said taxes.

Item 9. 1In an emergency, a worker may be requested, but not required to vork
on Sunday. : R e

Item 10. Individual workers preferred; however, employer will eccept ‘erews . with-;a g
small families, due to a lack of unlimited housing. The acceptance of ol
this job order constitutes certification that the worker/workers is S
either a U, S.-citizen or a lepal resident of the U. S. and. can legnlly
work in the U..S. No illegal aliens will be accepted. .

Item 11, responsible for transporting the crew from the area of recruitment to the
area of employment as well as the daily transportation of workers to the
orchard. The Farm Labor Contractor (Crew Leader) and all designated
employees must have a currant and valid FLCR certification which fully

. complies with the Farm Labor Contractor Registration Act as amended,
and must be authorized to transport and house migrant workers prior
to the acceptaned of this job offer. Any of the afore mentioned must
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UIRGINZA EMPLOYMENT COMMISSION _ ATTACHMENT SHEET 2 |

111=VA-4-
DATE__4-28-78 ‘ ORDER NUMBER Ba,,,,“,o““:‘“" 3

Orchard Management Company, Betryville,Virginia

EMPLOYER

Item 11. be able to present all of the nccessary documents to substantiate ihat
he 1s in compliance with the Act. )
The employer will request crew leaders to furnish a complete roster }&_
of their crew at the local office where they are interviewed at the time ‘- =
of their interview. The Crew Leader will also be required to furnish * Lo
the employer with written evidence that the crew leader has madé an ’ S

affirmative determination that cach member of his crew is either.a U. §,

. citizen or an alien lawfully admitted into the U. S. and authorized tq

-7 work. T R
- The employer maintains the right to discharge an obviously unqual fied o
worker, malingerer, or recalcitrant worker who is physically able but. does ;_"

not demonstrate the willingness to perform the job of picking apples.hli

ey

Item 13, crew members will be available on a weekly fee basis in the central
dining hall at a cost of $22.75 per week. Varied nutritional menus. :
each day consist of two hot meals and a packed lunch. All 1nd1vidual A
workers are fed in the central dining hall as prescribed above, - K

Item 14. housing owned or leased by FCFGA. All housing complies with applicable
federal housing regulations. Housing consists of frame and cinder block
structures as indicated on the attached ES-338. Beds, mattresses, elec-
tricity, hot and cold water for bathing and laundry, flush toilets,
and showers are provided without charge by the employer. Kitchen with
cooking stove and refrigerator is provided to the crew leader, cooking - -
utensils must be furnished by the crew leader. Blue Cross non-occu- S
pational hospitalization insurance is available at weekly rates fot I :
singles and family groups. - "(- .

The employer shall provide a suitable burial for the worker 1f he' g
dies during the continuance of his employment hereunder, or in lfeu- .- -~ "'
thereof at the request of the next of kin, pay the cost involved in the
preparation and transportation of the deceased worker to the place of !

-origin.

L. v
vEp s ran Y

L) ° [ EEN
Item 15. office in order to ascertain current employment, crop, and housing [v . el
information and to enable proper arrangements to be made. j o

Item 17. The employet agrees to reimburse any worker for reasonable transpotta ion
expenses and reasonable subsistence expenses from the worker's place of
recruitment to Winchester, Virginia and who continues under employmen
for a period of (15) consecutive calendar days, or 50X of the contrac
period, whichever is shorter. Those workers paying the transportatio
and reasonahle subsistence expenses from the place of recruitment to
Winchester, Virginla who are unable to complete the minimum employment
for legitimate medical reasons shall also be reimbursed for the same.
In addition, those workers paying such transportation and subsistence
expenses who are terminated by employer as a result of an act of God
(an act of God shall mean any frost, hail, storm, flood or other
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YIRGINIA EMPLOYMENT COMM' TON . 'ACHMENT SHEET 3

+ 4-28-78 II1-VA-4-430A ,884630

DATE . ‘ C ORDER NUMBER
Orchard Management Co.  ,  Berryville,Virginla B

EMPLOYER

Item 17. natural calamity other than drought of such character as to make
further fulfillment to this contract impossible), or as a result of
a mutual agreement of worker and employer, shall be reimbursed for the -
same. A1l payment aforesald shall be due on a day not later than the w"
first work day subsequent to the completion of the aforesaid minimum
employment period. In the case of a medical termination or in the casé:

. of termination as a result of an act of God, the employer will also nf{},l' p
+ provide or pay the cost of return transportation and subsistence enroute . .

from place of employment to the place of recruitment, except ‘when' the:}'-
worker is not returning to the place of recruitment and has subsequent"

employment with an employer who will bear transportation expenses. fﬂ-ﬂ" CERI

the worker' completes his contract, the employer will provide or pay thef-
cost of Teturn transportation and subsistence enroute from the place of
-employment to the place of recruitment, except when the worker s’ not
returning to the place of tecruitment. and has_subsequent employment

with an employer who will bear transportation*%xpenseézy If the worker i ERa
voluntarily abandons his employment, or is terminated for cause, prior‘w'7

to completion of his contract, the employer.will_pot:be: nesponsible
for providing or paying for the cost of return transportation’ and
subsistence enroute from the place of employment to.the place of '
recruitment, All transportation provided by the employer will be’ by
common carrier or other transportation facilities which conform to.
applicable regulations of the Interstate Commerce Commission. Trans*
portation from the worker's on-the-job site living quarters to the
place where the work is to be performed will be provided by the -
employer withoit cost to the worker.

The crew leader will transport workers from the place of recruit- &T LT

ment to Winchester, Virginia and return when the season is completed. "
Regular ICC regulations apply. . . 2%
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ityirginia Employment Commission Attachment Sheet #4

Rural Manpower Service Clearance Order - Rural Manpower Job Offer

COMMUNITY SERVICES

Winchester/Frederick County Health Department : :
150 Commercial Street o - ‘
" Winchester, Virginia 22601 -
Telephone: (703) 662-0319

Clarke County Health Department
7 East Main Street

Berryville, Virginia 22611
Telephone: (703) -955-1033

-------- Protects Against Disease.” Health officials work with local doctdrs,
parents, and schools to protect children against various diseases. A pro-

gram of the department campaigns against tuberculosis and venereal disease
and investigates communicable diseases. '

-------- Services to Mother and Child. Health department personnel help the
expectant mother to obtain regular medical supervision and advice about caridg
for herself and her baby. : .

-------- Provides Information. The.Health Department is a ready source of
information about child health nutrician, protection against disease, and
~ informs of places to go in case of sickness or other problems.

-------- Safequards Living Conditions. Health Department safeguards 1iving
conditions and administers the Virginia Migrant Housing Law.

Jedede dedededededede dede dedede de de dede dede dedede de e dede e dede Fedededek e d e dede dodede deode de dede dede dededede drdede de dedededededo e de ko de ke ke de ke ke d ek de

Winchester Memorial Hospital
South Stewart Street

Winchester, Virginia 22601
Telephone: (703) 662-4121

R — In case of medical emergencies, the hospital is available and will-
ing to render service. ‘

Intercounty Health, Inc.

Migrant Health Service '

Family Service Clinic ‘ .
126 East Martin Street

Martinsburg, West Virginia 25401

Telephone: (304) 263-2021

-------- Health bepartment officials may refer individuals to this clinic
which is designed to handle most medical problems of migrant workers.
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. . Frederick County Department of Social Services
117-West Boscowen Stre
Winchester, Virginia 22601
Mrs. Gwen E. Mandel
Telephone: (703) 662-4666

Winchester Department of Social Services
22 Wolfe Street ~

Winchester, Virgiriia 22601

Mrs. Florence Smallwood

Telephone: (703) 662-3807 .

Clarke County Department of Social Services
21 South Church Street '
Berryville, Virginia 22611

Mrs. Gay M. Allen

Telephone: (703) 955-3700

-------- As a rule, a person must be a local resident in order to qualify, for
many of the welfare services. However, welfare workers can generally secure
help for people in an emergency and are also likely to know about other
groups in the area who can offer assistance to non-residents.

****m******m**************m************************w**********;*****m

Salvation Army Headquarters

.303 South Loudoun Street

Winchester, Virginia 22601
Telephone: (703) 662-4777 R

ua----:---This organization furnishes avernight lodging to destitute transients.
- Religious services are conducted at the Headquarters.

Fedededededededrdede dededededededededede dedededede de de dededede dededede dede de ek dedededede dedededede de dededededode dedode dededede dedodode dode dede dedk e de dededededede

American Red Cross

436 North Braddock Street
Winchester, ¥irgin1a - 22601
Telephone: (703) 662-5412

--====-=The American Red Cross generally provides emergency relief required
a; %he result of a natural disaster, which consists of food, clothing, and
shelter.

et Families of sérvicemen:and veterans are eligible for emergency
financial help. Widows and children of deceased servicemen and veterans
may be assisted until eligibility for government benefits can be established.

Fede Fededededede dedededededededehe Jedede Fedede dede Jode deded dede de dede dededede Jodee dededode dedede dededede dode dedede dedede dode dede dedede dedededede ke dededcdo K dedede

Frederick County Department of Education
36 East Whitlock Avenue

Winchester, Virginia 22601

Telephone: (703) 662-3888

Michael Morrison .

Telephone: (703) 667-8152
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. Clarke County Departm . of Education
309 West Main Street

Berryville, Virginia 22611
Telephone: (703) 955-2438

-------- The county education department is responsible for the educational |
programs for both migrant children and adults. Children of migrant workers |
are enrolled in the public school system and enjoy the same educational
opportunities as residents of the county.

Winchester Public Schools
104 North:Braddock Street
Winchester, Virginia 22601
Mr. Raymond Ratcliff
Telephone: (703) 667-4253

-------- Children of migrant workers who 1ive in the Winchester Labor Camp
are enrolled in the City School System and enjoy the same educational |,
opportunities as residents of the .city.

Tt m***g—****m**mm********ﬂmm*ﬁ**mm****m***ﬂﬁ*rm«k
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. Virginia Employment Commission . : Attachment Sheet # 5

Rural Manpower Service Clearance Order - Rural Manpower Job Offer
Date Order No.
Employer

Occupational Title and Code Apple Picker - 403.687-018

- e e s T S D D A T R D G G D G - - - oo

The terms and conditions herein stated will apply to all workers.

I understand the conditions offered on the Rural Manpower Job Order #

and if hired by the named employer, I will accept the terms and conditions
offered.

Crew Leader

Family Head

Horker

S2



Virginia Employment Commission Attachment Sheet #

Rural Manpower Service ) Clearance Order Rural Manpower Job Offer

General Information: The Winchester area consists of Clarke, Frederick and Shenanqoah
counties. The contour of the land varies from flatlands to mountainous areas; however, a
large percentage of the apples grown are on hilly slopes. Trees are planted in rows approxi
mately 30 feet apart and vary in height from 8 to 25 feet. Apples vary in size from 2" to
5" diameter, normally 2%". There are 100-125 apples per bushel. Varieties grown are for
processing and fresh market use. :

Timetable: Picking usually begins mid-August and ends first week in Novembev. Volume pick-
ing starts about September 10-12, peaking by mid-October. Work is continuous dep?nding upon
weather conditions through November 10.

Working Conditions: Work is all out-of-doors and the worker is generally exposed to hot
sun, heavy morning dew, rapid changes of temperature and gusty winds. Early morning frosts
are generally expected about mid-October. The average work week contains 6 days and a work
day from 8 to 10 hours. In an emergency, workers may be requested to work on Sun?ays.

Job Description: Most of the work is done from ladders in tall trees. Some of the work

is done from the ground, picking from the lower limbs of the trees. Most picking from young
trees or dwarf trees is done from the ground. Worker carries and picks into a metal frame
canvas-covered picking bag or bucket. These have canvas straps which slip over tFe head,

resting on the shoulders. It may be carried on either side or in front of the picker. They
hold a little over a half bushel of apples, weighing approximately 35 pounds when| full.
Worker is required to handle ladders up to 16-24 feet long and weighing 25-50 pounds. He
places the ladder firmly within or against the tree in a leaning position, taking| care not
to break limbs or damage trees and in a secure position to prevent slipping or fa}ling.
Apples within reach are normally picked from the ground, working upward on the ladder.

Apple is palmed with fingérs spread from‘'the side, snapping the apple loose from Fhe branch
with an inward, upward twist of hand and wrist. Care should be taken at this point not to
break spurs (Next year's crop setting) or ends of branches. When the picking bag is full,
worker climbs down ladder, emptying bag into 14-20 bu. field bins. Care should be taken in
lowering bag to bottom of bins and in releasing apples slowly to prevent bruising. Each
picker is assigned an identification ticket or number. Before leaving the tree, Pis
identification mark should be placed in the field container. Bins are strategicﬁlly placed
throughout orchard by field crews.along rows being picked. Each tree is picked completely
before moving to the next tree in the row. Trees may be strip picked or spot picked, de-
pending upon employer's instructions. Spot picking is determined by color and size, whereas
strip picking is the removing of all apples on trees, regardless of color and si{ze. Drop
picking is the picking up of all usable apples on the ground. ‘

Other Job Requirements: Persons seeking employment as apple pickers should be available and
willing to work the entire season. -Experience;, although not necessary, is desirable;
however, three to five days training should develop a beginner into an average picker.
During the harvest period a good picker should pick 100 bushels a,day or better.T An average
picker will pic k approximately 75 bushels a day. Experience has indicated that a wiry

type of individual between the weiphts of 140 to 190 pounds is best adapted to picking fruit
and mancuvering the ladder,

Physical Demands: ‘Worker should be able to remain on feet for prolonged periods standing or
rungs of ladders at heiphts up to 24 [eet, carrying a loaded picking bag. Worker should
have normal balance control and full use of arms and legs, with good eye-hand coordination.
He should not have allergies pertaining to ragweed, goldenrod or insect sprays. 'Must not
be subject to dizzy spells, hernia or rapture. Must be free from communicable diseases.
Must be normal in regard to stooping, reaching, and being able to carry up to 50| pounds.
Good eyesight is necessary to determine color gxg size of fruit to be picked.

..




WIPLOAL. HICUI'TY KNANUAL : ' WNTL 9&3’

"part IT . - PEmploymnent Service Prograa 20422044
A000-2999 ' Dlazemept Fiagess ' B-12/11/Ch
2042 Selection of Areas of Clearance. Clearsnce orders for agricultural *

~ Yorkers are to be extended to the srallest nuzbier of locel offices

consistent with the main objective of locating the required workers.
All available evidence skould be exanined for clues to potential .
lsbor availsbility. Axong such clues are: pest experience in clear-
ance of sinilar oxrders; current cut-of-State farm lador bulletins;
current out-of-State job inventories; natiornal, regional, and aut- -
of-State work guides which indicate areas vhere workers are being .
released and the tine of their release;. current in-season ES5-223
reports (see part ITI, section 4800); end sexd-monthly swmaries on
labor supply fuomished by the Bureau's national office. . The appro- °
priate use of telephone and telegraph will assist in apeed.lng up -
this search for areas of rcmitment. ) .

#2044 - Planning the Extension of Orders Into Interstate Clearance. In’ .
' extending a ciearance oxder for egricultural workers, the following .
must be observed: , o

#A. Yhen to extend an order. Additional workers may be needed to
meet a labor shortage vhich exdsts after planning to utilize
tvailable lqcal worxers and nigrsnt workers under the Annual
Worker Plan. This determination should be made as early as

88ible durirg the rreseeson planning period so that Form
mA-T-40 ES= 60-A} may be axtended to predetermined ereas to supplement
e 123 e schedule of operation being carried out under theEAxI:’.nua]_.

VWorkexr Plan] KVRAL mpanPowER h:asu.rr\{ LraN ~ /m"l- {239

B. Televhone and telegrach orders. 'I‘elephone and telegraph orders
- can be used to expedite recruiltment in the supply area, but in
. every case tiese orders should be confirmed by agricultural
clearance orders on[?om ES-560-A] Unless an emergency exists,

actual referral and,departure frcm the applicant-holding local . °
office should await/the receipt of Pomq ES-SSO-A? mA 790 = T4 1299

mA 7-90 - e 1297 :
C. Metbods of roi’e—ml Wnen clearance is undertaken on an employer

order, cn irportant considerstioa that should be discussed with
the employer i1s the rslative merits of different types of raferral.
These are:

l. Positive recruit=ent. Positive recruitment is the o8t effec-
tive type of referzal action for the empluyer and the appli- o
cent, and the least tine-consiming as far es the employrent :
service is concerred. All local offices skouvld reccmxuend
this type of referral action{{sea—scetiens-1810-4;1 31——6—82r (e
It should be exphasized that the exployer or his recruiter
mst adhere {0 tre established i{tizer=ry, or give prcapt poti-
ficstion of eny necessary ckarges. Tbis coctributes greatly

%Reviaes sectica 2044 A as isaved 4/29/60.
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Pars II C Fanloy=ent Service ng,mn 20%(2)
- 1000 -209Q ’ Dlaceyend Pmeses’ : ’4/22@

2044 Plaming the Extension of Orders into Int..rstat’ Cleu'ance--continmd

C. ' l-=continued . .

to the effectiveness of ypositive recruitment. The employer .
should also be inforoed of the generzl panner in vhica local
offices operate under yositive recruitment procedures. ° It
is particularly iwportant that the order-boiding office re-
viev advertising copy, 1f advertising is autborized by tl
‘exployer, 8o that tbe skills required for the Jjob opening
.are cl=arly described and that the employment service p
tices and procedures vith respect to advertising are o’bsgrnd.
This is done in order to attract a greatzr number of workars
) vith the desired qualifications to tbe local office for inter-
© . view (see sections 1550-1560). It is equally important that
"~ .  tbhe advertising copy be sulmitted to the app.‘l:lca.nt-holding
b local or State office for reviev, and verification of the
address of the local office before it 1s relessed for p\qzli-
cation. Ia positive recruitaent es in other types of re
ferral actions, tbe role of the applicant-holding office is
" to select, screen, and refer workers to the employer or his
reprssentative. Por that reason, tbe employment service will
not accept an order specifying positive recruitment if ed-
vertising states that applicants will be interviewed in '
. location other than the local office. However, consistent -
“+  with that practice, tbe employer may. arrange with a ].ocal cre
- office for referzal of applicants to a location other than
" the local office after preliminary screening of applica.nts
"by local office personnel. Such practice assures the lo Al -
-0ffice an ovvortunity to render the basic screening,  se e -
tion, and re=ferral services. ]

' - ' Often en exploysr vill vish to have his hir:l.ng rc;preae.n tive-
' interviev spmlicants more hours per day or days per veek‘than

the local office is oren. . Wken such requests are made tj“tla
ordar-bolding office tbey vill be transaitted, with the
ployer's roasons stated, as a part of the employer's ordsr.
Many applicant-holding offices find it rossible to make |
special errecgexents to remain open for rscruiizment purroses
for so=e evening, Saturday, or boliday kours.

Where it is not poanible to :rc...sin oyen for 't.he purroses of
continuing recruit=ent during evening, Saturday, or koliday
Lours, it is saxetizes posaihle for tbe local offics %o refer
Previously screeced applicants to itbe eamloyer np*-ase'\-t‘xtive

at a place, mrtually sgrved to, other than tha local office.
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DPLOYTZENT EXCURIIT SLYUAL L 709 -

l;‘u-t ‘E o Prolovment Servics ice Prozrem ' . 20h%(3)
-4 1C00-269 ' Piscerent ®rocegs 'h/2q/60

.

20544 leming tke Extecnsion of Oxrders into Intersiate Clearance--co.;tinued

C. l--continm_ed

Do Tl Local offices also can approve advertising containing tha
' local cffice telephone nuxmber and directirg applicants to
o call tke locel office in order to meke an interviewing ap-
tses .. . --pointment for hours wken the office is closed. If necessary,
N L e .the' local office may approve the inclusion in an advertise-.
;> - -, - ment of a.telephone nurber--other ‘than the local office
" number--vhich can be used for eveni.ng hours or for a Satu.rﬁay :
or a holiday. !

5

* - . s LR 4
© e Je LA

el ' 'genings occur in several occupations, a basic. .
21 h)ﬁ 7"?" "'on ES< Lcover.u:s instructions and requirements common -
: mﬂ.—;;ﬁ all ope s rmst be prepared (a multiple order). The'

order must. be accompanied by a sheet vhich specifies for each

T ‘occupation the number of openings, rates of vay, and specific :
. g duties and qualitications. Tke use of the mltiple order is -
2oREE . limited to positive recruitment excent as noted unﬂer ma.il '
B ... referral (se¢”5 below). .
e ——

2. Delegated hirj.nimrthoﬁ.ty, Freguently, an em;ployer is unable,
cLL T ...or does not wish, to engege in positive recruitxent. In such.
“ocnose:~ .- . instances, the employment service can offer an effective '
e alternative to positive recruitment, i.e., delegated hiring
autkority, which results in the saving of time and effort on
. . the part of the employer.  The use of this type of referral
sovele > .. .- aection requires that the order be supported by a written
SR -+ ., deleagatign of hiring authority from the employer on
SR ' Form ES¥69, Designation of Hiring Agent

LY

9 4in

IR vhich remains in effect until 1t is caacelled by the emnloyer.
RS , _&ee—eeevmc—l&aéa,_lﬁg_—rﬂ)ﬂ CM'n.n-m)

fa—=—— i o Gur

The oxrder-holding office preparss a complete clearence orxder
for each occupation in which vacancies exist. (Multiple
orders may not be used under delegated hiring auttoxity 2s
tkey are under positive recruitment.) When tbe/order is sub-
nitted to the State office, a copy of Form ES3569, is attached.
'ne orcder-bolding office bears in nind that uvnder the delega~-
tioa of hirirg eutkority "eny e£gent éesignated under this
authority..(a) may bind the Principal (employer) for such
obligations...._. .(b) as may be specifically autborized in the
Job order.” This places j.mporta.nt responsibiliiies upoa the
avnliﬂmt-hol ding o“i“'c . .
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ELPLOYEENT SECURITY MANUAL ' MTL 1179

Exvlovment Service Proorem 1872(2)

1000-2999

F A

Placement Process : R-8/25/69

. 1872  -Fom ES-569, Designation of Eiring Asent--continued

B.

C.

g

Distribution, Raps. Original is filed with the eployer

Source of Supply. Form ES-569 will be requisitioned fram the
KL nationel office, and is not to be reproduced by State

: asenc:! es,

Preparation. An original-of Form ES-569 is prepared by the
order-holding office for the signature of the exployer vho
delegates hiring authority to the Employment Service.

The signature of the employer or his authorized representative,
&nd the signature of two vitnesses and the full address of each .

vill be obtaired. The employer must sign this document in the
presence of these tvo witnesses. .

recards in the local office. .
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DMPLOTMERT BECURITY EAXDAL ¥Mx1, 709

Emplovzent Service Program 2044 (L)

. ~20Lh

Part IT -
- 1000-2999 Place—ent Process L/29/60
Planning the Extension of Orders into Interstaté Clearance--.-continued.‘

.

C. 2&-continuved

.C

L T

- . lated activ;l.ties. et e

3-

. 15.

In another type of Opezition, the applicants are selected by

representatives cf the order-holding State £gency who follow

" e e — -

a recrultment itinerary vhich has been worked out with appli- -

cant-holding State egencies. TEis type of referral action
‘may be used in most cases where several employei orders. can
be ‘served at the same time and where the employment is in re-

N

‘Direct referral.. Direct referral provides for a :fe.'ce-tb-:f.adél -

interview between the employer and the applicant. This 1is"
most effective vhen short distances are involved. However, *
it is effective also if the employer egrees to pay transpor-
tation expenses,,vhen greater distances are involved

L = = 3 (RvL naa)

. -~

Televhore referral. The telephone interview between the em--
Ployer end the adplicant, prefersbly at the employer's ex-
pense, makes possible an immediate offer of employment, or a:
pre-interviev to determine the desirability of a face-to-face
interview. This latter arrangement 1s particularly of im- -
portance to the employer vhen he agrees to provide e_for eny
_portion of the transportation:costs{{eec—seetiens2810-D; -

—
-

. — . . . T J T C T .o .
Mail referral. Mall referral may be offered to an employer
wken be expresses a desire to review applicetions before ar-

rangements are rade for & face-to-face or telephone interview.’

Eowever, the practice is not recommended in the referral of
agricultural workers. ' This type of referral action is more

o .

effective when & representative from the local offige presents i

tbe clearance epplication to the employer in person and as-
sists in tke enslysis of the applicant's qualifications in
relation to the requirerents specified in the clearance order

EWWB(M1H”7),

FOTE: A locel office may issue a cle=rence order specifying .

- any
e.g

one or a combiretion of different types of referral ections,
-, direct referral to continue after positive recruitment.
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Part IT - - Erplovzent Service Prozrsm 2044 (k)

- 1000-2939 ' Place-ent Process L/29/60

~20L4 Planning the Extension of Orders into Inters:taté' Clee.rance—-,-continueld.
C. 2--continued

In another type of operé.tion, the applicents are selected by ‘
representatives cf the order-holding State esgency who follow

: ) " ~ cant-holding State agencies. TEis iype of referral action
T¥eTTEC Y pay be used in most cases where several employer orders. can
C . TR e 'served at the same tize and th:ne the employment is :Ln Te;
e I 7.7 activitiea. Cor e Eo sem

? -t

3. 'Dimct referral.. Direct referrsl Pm"idﬂs for a f’-".ce‘tb'ﬁ'é?.' .

.o . interview between the employer and the applicant. This 18" |

. most effective vhen short distances are involved. Howvever, °.

: "7 1t 48 effective also if the employer agrees to pay transpor-\
tation expenses ,,vhan gmater distances are involved

L0 = j (M= \,u-m) “

. .. . had |
"o 4. Televhore referral. The telephone interview between the e.m-!\'

) ployer end the applicant, preferably at the employer's ex-
e ‘ . pense, makes possible an imrediate offer of employment, or &]

pre-interview to determine the desirsbility of a face-to-face |
interview. This latter arrangement is particularly of im- - i, K

_ portance to the employer when he agrees to pmviﬂe e for any
portion of the tmsportation costs i H

——

. . X — ; . A . ; .’ - ". . . LR . . ) ] . .
T 5, Mail 'rei’eml;' Hail mfen'al may be offered to an employer .
g when he expresses a desire to review applications before ar-

rangements are made for a face-to-face or telephone interview.

Eowever, the practice is not racommended in the referral of
agricultural workers. ' This type of referral ection is more

.’“ Al

& recrultment itinerary vhich has been worked out with appll-

effective when e representative from the local offige presents :

tbe clearance spplication to the employer in person and as-
sists in the enalysis of the applicant's qualifications in
relation to the requirerents svecified in the clearance oxrder

&MW)B(M-rL..-.g)

FOTE: A local office msy issue a clearance order specl.fying "
* ‘any ome or a combinetion of different types of referral ections,
e.g., direct referral to continue a.fter positive recruitxent.

1
\
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HUMBERTO GREGORY-AYALA, * NO. 13,575 CIVIL
et al. :
Appellants *
vs., *
RINEHART ORCHARDS, INC. ¥
Appellee .
¥ % %k &k k &k % % &k %k % % % % * TN THE CIRCUIT COURT
*
JULIO C. RODRIGUEZ-WALKER,
et al.
Appellants .
vs.
*
HEPBURN ORCHARDS, INC.
Appellee * FOR WASHINGTON COUNTY

MEMORANDUM OPINION AND RULING ON MOTIONS

Humberto Gregory-Ayala, et al. and Julio C. Rodriguez-
Walker, et al. appeal from the judgment of the District Court
for Washington County entered on March 30, 1984 in favor of
Rinehart Orchards, Inc. and Hepburn Orchards, Inc. Appellants,
Puerto Rican migrant farm workers, seek to enforce default |
judgments entered in Puerto Rico against Appellees, Washington
County apple growers, for breach of their embloyment contracts
with the Appellants.’

The parties do not dispute the basic facts underlying the
default judgments. Traditionally, the Appellee fruit growers
have been unable to recruit enough local workers to shccessfully
harvest their fall apple crops. In order to secure sufficient
harvest labor for the 1977 and 1978 seasons, Appellees Rinehart
and Hepburn submitted Clearance Order-Rural Manpower Job
Offers to the Hagerstown office of the Maryland Employment

Security Administration (MESA). 60
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These clearance orders are an integral parﬁ of the
interstate clearance system established by the Wagner-Peyser
Act (29 U.S.C.S. § 49 et seq.) to help employers recruit non-
local workers when the supply of local workers is insufficient

to meet their labor needs. Alfred L. Snapp and Son v. Puérto
|

Rico, 458 U.S. 592, 595, 102 S.Ct. 3260 (1982). If an adequate
1abor'supp1y is unavailable locally or statewide, the Employment
and Training Administration of the United States Department of
Labor forwards the clearance orders to various states hav%ng a
surplus of labor in an effort to locate and identify avgi¥able
and qualified United States workers. Employers who wish to
hire temporary foreign workers, as Appellee Rinehart did in
1977, muét first attempt to recruit domestic workers through

the interstate clearance system before a temporary foreign

labor certification application will be approved. Immigr?tion
and Nationality Act, 8 U.S.C.S. 8 1101(a)(15) (H)(ii).

The Department of Labor directed Appellees' clearanc
orders to Puerto Rico, an area determined to be a potenti%l
source of domestic labor, although neither Appellee had |

specifically requested that the order be sent to this locqtion.

The Regional Administrator of the Employment and Training
Administration promptly notified Rinehart and Hepburn thaq

their orders had been transmitted to Puerto Rico. Appellénts
contend that "extensive recruitment"' took place with respect
to the clearance orders; however Appellees did not directly
participate in this effort. A large numger of ?ugrto Rican
laborers responded to Appeilees' job orders and approximately

seventy-two workers, including Appellants, traveled to

, .61
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Washington County to harvest apples for Appellees. Before
Appellants left Puerto Rico, Appellees were advised of the
number of workers whom they should expect.

Shortly after Appellants arrived and began to pick
apples, problems developed between them and Appellees. Conse-
quently,’ Appellants returned to Puerto Rico where they instituted
1awsuits.against the Appellees - alleging unlawful treatment
and breach of contract.

Although both Rinehart and Hepburn received proper notice
of the pendency of these suits, neither chose to defend the
actions on grounds that the Puerto Rican court lacked pérsonal
jurisdiction. The District Court (San Juan Part) of the
Commonwealth of Puerto Rico determined that jurisdiction under
Puerto Rico's "long arﬁ" statute (Rules of Civil Procedure of
the Commonwealth of Puerto Rico, 32 L.P.R.A. AppII, Rule 4.7)
extended to Appellees and rendered default judgments in favor
of Appellants. Appellants then sought to enroll and enforce
these judgments in Maryland in accordance with the Maryland
Uniform Foreign Money-Judgment Recognition Act and the full
faith and crediﬁ clause of the United States Constitution. The
District Court for Washington County denied Appellants' petition |
without opinion on March 30, 1984.

A valid judgment in favor of a plaintiff may only be
entered by a court having jurisdiction over the defendant's
person; otherwise, the judgment is treated as void and will not
be given full faith and credit by othér states. Pennoyer v.
Neff, 95 U.S. 714 (1877); Durfee v. Duke, 375 U.S. 106, 84 S.Ct.
242 (1963). 62 |
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In resolving the issue of whether the Puerto Rican court
acquired jurisdiction over Appéllees, the test is two-fold.
The standards of both the Puerto Rican "long arm" statute}and
the Due Process Clause of the Fourteenth Amendment to the‘United
States Constitution must be met. However, the courts of
Puerto Rico have repeatedly held that the reach of Puerto
Rico's "long arm" statute is coextensive with that of thel
due process clause. Vencedor Manufacturing Company, Inc.vg.

Gougler Industries, Inc., 557 F.2d 886 (lst Cir. 1977); Rémon

|
Vela, Inc. v. Sagner, Inc., 382 F.Supp. 478 (Puerto Rico 1974).

Due process permits a forum state to exercise in personam
jurisdiction over a nonresident defendant only when the
defendant has "minimum contacts" with the forum state so that
maintenance of the suit in that state does not offend "tridi-
tional notions of fair play and substantial justice'.

International Shoe Company v. Washington, 326 U.S. 310, 66

S.Ct. 154 (1945). The minimum contacts element of this test

is satisfied when a defendant ''purposely avails itself of |the

privilege of conducting activities within the forum state, -thus
invoking the benefits and protections of its laws". ggggég v.
Denckla, 357 U.S. 235, 78 S.Ct..1228 (1958).

Minimum contacts can be established solely through t%e
defendant's communi;ations with the forum state,and in contract
litigation, such as this case, due process is satisfied iq the

"suit is based on a contract which had a substantial conn%ction'

with the forum state. McGee v. International Life Insurance

Company, 355 U.S. 220, 78 S.Ct. 199 (1957). The Supreme Court
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has stated and restated that the "minimum contacts' test of

International Shoe is not to be applied mechanically; but

rather, courts must weigh the facts of each case in deciding

whether minimum contacts are present.

The second element of the International Shoe test - whether
‘maintenance of the suit in the forum state is consistent with
notions of fair play and substantial justice - deals with policy

and equity considerations. Rios v. Altamont Farms, Inc.,

475 N.Y.S.2d 520 (1984) (Levine, J. disseﬁting). While the
burden on the defendant is always a primary concern, other
relevant factors are 'the forum state's interest in adjudicating
the dispute,...the plaintiff's interest in obtaining convenient
and effective relief,...the interstate judicial system's inter-
est in obtaining the most efficient resolution of controversies,.|.
and the sﬁared interest of the several states in furthering
fundamental substantive social policies..." (citations omitted).

See Worldwide Volkswagon Corporation v. Woodson, 444 U.S. 286,

100 S.Ct. 559 (1980). The Supreme Court noted in its most
recent case dealing with the '"minimum contacts' issue that
the presence of these considerations may establish jurisdic-
tion upon a lesser showing of minimum contacts than is

ordinarily required. Burger King, Corp. V. Rudzewicz, . U.s.

___ 105 s.ct. 2174 (1985).

Application of the above criteria to the facts of this
case leaves no doﬁbt that Appellees' activities. constituted
minimum contacts with Puerto Rico such that Appellants’

lawsuits do not offend notions of fair play and substantial,
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justice. All of the parties agree that this case is "truly

analogous" to Rios v. Altamont Farms, Inc., 486 N.Y.S.2d 913

(1985) wherein the Court of Appeals of New York held that

Puerto Rico had properly exercised personal jurisdiction err
the defendant fruit growers whose only connection with the
forum state was the filing of clearance orderg which were
transmitted to Puerto Rico and acted upon there. In so decid-
ing, the Court reversed the order of the Supreme Court
(Appellate Division) and reinstated the tfial court's decision

for reasons stated in the dissenting opinion of Justice Levine

at the Appellate Division [Rios v. Altamont Fgrms, Inc., 475
N.Y.S.2d 520 (1984)].
The clearance orders filed by the Appellees in the local
MESA office represented offers of employment to.the responding,
qualified Puerto Rican labore;s, The orderg contained all of

the essential terms and conditions normally found in a job

offer, including a job description, the rate of pay, the tFrm
of employment, the daily working hours, a list of insurance
benefits, and even a provision for financing the worker's
transportation from the place of recruitment to the job site.

Additionally, the orders, signed by each Appellee, state: 'THIS
JOB OFFER DESCRIBES THE ACTUAL TERMS AND CONDITIONS OF THE

EMPLOYMENT BEING OFFERED BY ME AND CONTAINS ALL OF THE MATFRIAL
TERMS AND CONDITIONS OF THE JOB.'" Many federal courts hav,
construed clearance orders to be job offers. See Garcia v.
Vasquez, 524 F.Supp. 40 (Tex. 1981); Neizil v, Williams, 5%3
F.Supp. 899 (Fla. 1982); Aguero v. Christopher, 481 F.Supp.
1272 (Tex. 1980). 65
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By filing clearance orders with the Mar&land emp loyment
office, the Appellees deliberately set in motion the job recruit-
ment machinery of the interstate clearance system. Although
Appellees did not specifically direct the orders to Puerto
Rico, both Rinehart and Hepburn purposefully sent a job offer -
a legally operative instrument - into the stream of interstate
commerce for the express purpose of recruiting out-of-state
farm labor. Furthermore, these clearance orders were the
basis for employment contracts with the fesponding Puerto Rican
workers. Appellees received notice that their job orders
reached Puerto Rico and that recruitment was taking pléce with
respect to them. However, they did not withdraw the orders
nor otherwise act to prevent the Puerto Ricaﬁ laborers from
traveling to their orchards. Rather, Appellees ratified the
contracts by employing the Appellants and other workers upon
their arrival.

Without importing migrant farm labor, Appellees Rinehart
and Hepburn could not have successfully harvested their 1977
and 1978 apple harvests. Each benefited fingncially from the
free labor exchange provided by the interstate clearance
system. Appellees purposefully submitted jol; clearance orders
to MESA knowing that they would be sent to sq-called "labor
supply" states, such as Puerto Rico. Upon learning the
Qestination of their clearance orders, Appellees availed them-
selves of the benefits of the recruitment services performed by
the Puerto Rican Department of Labor and Humgn Resources.
Therefore by availing themselves of Puerto Rico's employment
services, thé Appellees also availed themselves of the benefits

and protections of Puerto Rico's laws. 66
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Examination of the employment contracts entered into by
Appellants and Appellees reveals that the contracts were sub-
stantially connected to Puerto Rico. The U.S. Department of
Labor's Employment and Training Administration delivered the
job orders to Puerto Rico where they were communicated to

local workers, including Appellants, by employees of Puerto

G

Rico's Department of Labor and Human Resources. Appellant
accepted the job offers in Puerto Rico when they agreed to

fill the harvesting positions. Sufficient action was taken in

Puerto Rico in reliance upon the job offers so as to constitute
part performance thus making the offers irrevocable. Whilk
still in Puerto Rico, Appellants committed themselves to w%rk
for the Appellees and made all of the necessary arrangements
for their departure. With Appellees' full knowledge and a%
least tacit consent, "the Appellant migrant workers left their
homes and families in Puerto Rico and traveled to Appellee;'
Maryland orchards.

Puerto Rico's connections with the employment contracts
on which this litigation is based are far more substantial‘than

those involved in McGee v. International Life Insurance, sYpra.

In that case, the only connections between the forum state (Cal-
ifornia) and the life insurance contract at issue were (1)‘an
offer to continue life insurance coverage mailed by the Texas

insurer to a California resident and (2) premiums mailed by the
' |

insured from California to Texas. The Supreme Court held
that these communications sufficiently connected the contract

of insurance and the forum state to give the California court

|
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personal jurisdiction over the Texas insurer. 1In the case at
bar, the overwhelming response of both Puerto Rican laborers

and government éfficials to Appellees' job orders and the
efforts of both groups to fill the positions clearly show Puerto
Rico's substantial connection to the ‘resulting employment

contracts.

The second element of the International Shoe test is

easily satisfied in this case. Requiring Appellees to defend
these actions in Puerto Rico would be eﬁtirely consistent with
notions of fair play and substantial justice. The argument

in favor of jurisdiction is especially compelling when the
relative burdens on eacﬁ party of litigating in a distant forum
are compared. Appellants are impoverished, Spanishéspeak§ng
migrant farm workers who willingly traveled over 1500 miles to
.pick apples for less than the-federal minimum wage. Appellees,
on the other hand, are business entities that could more easily
bear the burden of out-of-state litigation. If Appellants

were required to bring suit in Marjyland courts, economical and
logistical realities would in effect render the Appellees
judgment-proof. It would be financially impossible for Appel-
lants and their witnesses (most likely fellow migrant workers)
to travel to Maryland for the trial and any related court
proceedings. Imposing the burden of producing defense witnesses
in Puerto Rico hardly amounts to a denial of due proces; when

a converse ruling effectively would confer upon the orchardists

total immunity from suit,
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Furthermore, Puerto Rico is the logical choice of juris-
diction for these actions when the interests enunciated in

Worldwide Volkswagon v. Woodson, supra, are considered. The

Appellants' interest in obtaining convenient and effective relief
is evident. The Puerto Rican court determined that Appe%lee
Rinehart owes Appellants Gregory-Ayala, Millan and Carre%o over‘
$2,000.00 each; Appellee Hepburn owes Appellants Rodriguéz,
Perez, Cintron and Sanchez in excess of $1,000.00 each. {Just

as Appellants require the meager wages fhey earn in ordef to
support themselves and their families, they also need'thése

sums claimed to be owed by Appellees for breaching the eﬂploy-
ment contracts- and terminating the jobs. Puerto Rico haJ a
strong interest in adjudicating disputes involQing its citizens
and in providing a means of redress for its citizens as well as
securing its full and equal participation in the federaléemploy-

ment program established by the Wagner-Peyser Act. See Alfred L.

Snapp & Son v. Puerto Rico, supra.

Finally, the shared interest of the states in furthﬁring
the sociai policies of the Wagner-Peysef Act indicates that
jurisdiction -is proper in Puerto Rico. One important purpose
of the Act is to offer some protection to migrant workers; who
move about the country searching for manual labor. See Garcia

v. Vasquez, supra. Unless migrant workers, such as Appellants,

are able to bring lawsuits in their home states for alleﬂed
violations and abuses by employers who participate in the
federal labor exchange system, the Act would afford no protection

to the workers.
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For the aforegoing reasons and applying the joint state-
ment of facts, this court holds that the Puerto Rican ﬁistrict
Court properly exercised in personam jurisdiction over the
Appellees Rinehart and Hepburn. Therefore, Fhe Puerto Rican
judgments against Appellees will be given full faith and
credit'in Maryland. The Motion for Summary Judgment filed on
behalf of the Appellants is granted; the Motion For Summary
Judgment by the Employers is denied.

It is this 23rd day of January, 1986, ORDERED, by the
Circuit Court for Washington County that judgments be entered
in favor of Humberto Gregory-Ayala in the amount of 32,269.40,
Lorenzo Mercado Millan in the amount of $2,269.40 and Maximiliano
Carrero in the amount of $2,025.00 against Rinehart Orchards,
Inc. plus costs of suit; and it is further

ORDERED, that judgments be entered in favor of Julio C.
Rodriguez in the amount of $1?054.20, Rodolfo Perez in the
amount of $1,052.61, Daniel Cintron in the amount of $1,075.20
and Natanael Sanchez in the amount of $1,035.20 against Hepburn

Orchards, Inc., plus costs of suit.

Ve
Fred C. Wwright, I1I
Judge

cc: Gregory S. Schell, Esq.
S. Steven Karalekas, Esq.



RINEHART ORCHARDS, INC. X In the

v. ' * Court of Appeals
: *
HUMBERTO GREGORY-AYALA et al. of Maryland
»
. % Petition Docket No. (16
* September Term, 19?6
HEPBURN ORCHARDS, INC.

* (No. 13,575 - Circuit Court for
. Washington County)
v. ‘

JULIO C. RODRIGUEZ-WALKER et al. |

*

ORDER _ o

|

Upon consideration of the petition for a writ of i

certiorari to the Circuit Court for Washington County, and

the answer and response filed thereto, it is

ORDERED, by the Court of Appeals of Maryland, that

the petition be, and it is hereby, denied as there has been no

showing that review by certiorari 1s desirable and in the

public interest.

/s/ Robert C. Murphy
Chief Judge

Date: May 2, 1986
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MecQUEEN, ROSENFIELD & GREEN

Attomeys at Law
917 East Jefferson Street
Charlottesville, Virginia 22901

James G. MacQueen Telephone
Steven D. Rosenfield (804) 2964138
D. Brock Green (804) 971-8303

’ October 21, 1986

The Honorable Robert K. Woltz
Judicial Center

5 North Kent Street
Winchester, Virginia 22601

Re: Puerto Rican Plaintiffs v, Fruit Growers
Law Nos. 4024-4056
Consolidated cases

Dear Judge Woltz:

I received just yesterday a copy of the Order from the Court
of Appeals of Maryland rendering final the decision by the
Circuit Court for Washington County, Maryland in the case of
Rinehart Orchards, Inc. v. Homberto Gregory-Ayala, et al. The
decision rendered >y the Circuit Court for Washington County and
the affirmation by the Court of Appeals of Maryland leaves final
the holding in Maryland that Puerto Rican workers are entitled to
judgments against fruit growers who utilize the Wagner-Peyser
system and against whom judgments were obtained in Puerto Rico.
The Court may recall that the Maryland case is identical with the
cases pending before this Court.

Sincerely yours,
Steven D. Rosenfield
SDR/sem
Enclosure

cc: Ronald J. Brown
S. Steven Karalekas
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