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FROM THE CIRCUIT COURT OF BUCIUNGHAM COUNTY, VIRGINIA.

"The briefs shall be printed in type not les3 in size than
small pica, and shall be nine inches in length and six inches
in width, so as to conform in dimPnsions to the printed
records along with which they are to be bound, in accordance with Act of Assembly, approved March 1, 1903; and
the clerks of this court are directed not to receive or file a
brief not conforming in all respects to the aforementioned
requirements.''
The foregoing is printed in small pica type for the information of counsel.
H. STEWART JONES, Clerk.
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IN THE

Supreme Court of Appeals of Virginia
.AT RICHMOND.

J. M. SEWAltD, Appellant,
vs.

NEW YOR.K LIFE

INSUR~~NCE

CO., Appellee.

Your· petitioner, .J. M. Se·ward, respectfully represents
unto the :Court that he is aggrieved by a. final judgment of
the Circuit Court of Buckingham County entered at the lvia.y
Term, 1928, of said Court against your petitioner in favor
of the New York Life Insurance. Company.
Your petitioner files herewith a transcript of the record
in said proceeding from which it will appear that said New
York Life Insurance Company instituted an attachment proceeding on the 14th day of November, 1927, to recover of your
petitioner the sum of $2,303.55 with intere~t thereon from ·
October 5, 1927, claiming that this amount wa~ due to the
plaintiff as a balance. on certain notes drawn by one Thomas
M. Nunn, and alleging that your petitioner was liable therefor. The Court below held and decided that your petitioner
·was liable therefor and entered a judgment against your petitioner for said sum, and it is .of this judgment that your petitioner now complains.
The facts out of which the alleged liability of your petitioner is claimed to arise are undisputed, but are stipulated,
and are as follows:
1. On the 16th day of July, 1923, Thomas M. Nunn was
the owner of a tract of land in Buckingham County containing 539% acres and known as "East View". By deed of
trust dated that day said Thomas M'. Nunn and wife conveyed
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said tract of land to Andrew L. Todd, Trustee, to secure to
the New York Life Instu·lhice. ;Company the payment of the .
sum of $8,500.00 and interest.
.. . ··.
\
2. Bv a subsequent de.ed of trust, dated July 31st, 1923,.s§.id
Tlioina's 1\.f: Nui1n and Wife conveyed to J:'P. Andrews and
Claude R. \Vood, Trustees, the same tract of land and certain personal properti .to secure the payment to your. petitioner of the sum of $7,925.00 and interest. In this secorid
deed of trust it is recited·-that··said N unn had executed the
first above mentioned deed of trust to Andrew L. Todd, Tr;ustee, . .to secure th~· paymuet of the sum. of $S;500.00, and·.then
pro~des that ''this lien is intended to be a second 'lien on
said property" ..
3. Defa.uttJ1ayi'ng been made in the payment of the~ debt
secured under said second deed of trust and having been reC]nirecl so to do by the rwt-eholder,- said J. P. Andrews and
Claude R. Wood advertised said property for: ~ale on Qctober ~30th; 1924;·. ·at . ,vhich said sale your. petitioner became
the ·purchaser .and .by deed dated November lOth, .1924, said.
Claude R. vVood and J. P. Andrews, Trustees, conveyed--said
tract'iOf land. to your petitioner, and in said deed from·>Clabde'
R.. \:Vood and J.:P\ Andt~ews, Trustees, it is provided thai;!
"for and in consideration of the premises and. for the f-qrther·· ·consiileratioi1 of· $1'0,000.'00, $1,500.00 ·of which is. paid.
in cash.to tlw said J. P:Andrews and Claude R.. Wo'od by 'the·
said· J. ~I. Sew·ard, and $8,500.00, the :re1nain~er t11er~of;
which'. is due the· N e\v York Life l~nsurance ConipflnY. of N e\v'
York, it holding the' nrst deed of. trust o~ th;e :,!?~iq, 'tra~t. or~
parcel of lmtd, is· assumed by the said J. ~L· ·s~ewarcr:lj.t . ~nd'
hefore' the sealing ·and delivery of this deed;·. the -receipt
all of 'vhich is hereby rickno"rledged ", said Tr:us'tees ·do ·grantand eonvey unto 'your· petitioner said tract of land.
· · .:

or

4. SuQsequently, there was a.default in the payment of said
first mentioned debt secured by said ·first deed of trust, and
Fred Harper having been substituted as Tn1stee in the place
and stead ·of said' Andrew L. Todd, the said tract of land was
adYertised and sold under said first deed of trust at 'vhieh said
sale said tract of land did not bring enough to pay off the
amount secured under said first deed of trust, but ~fter p~y
ing ·c0sts of srtle Jeff. balance due on the debt therein secured of $2,303.55;··for the recovery of which· amo·unt from'·
your petitioner this proceeding 'vas instituteq. -~t' the·:_sale
helcl·iu execiltion of the. second :of the two ahove mentioned:·

a
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deeds of trust on October 30th, 1924, the property was put
up by the Trustees and sold to your petitioner subject to the
first deed ·of trust and it was so knocked out to him, but when
the ·Trustees came to convey the property to your petitioner
they executed the deed dated November lOth, 1924, and exhibited in evidence.
It will he observed that only the equity of redemption was
conveyed by Nunn and wife to J.P. Andrews and Claude R.
Wood, Trustees, and that it was with this equity of redemption only that said Trustees had anything to do or over which
they had any power or control.
Notwithstanding this the theory of the plaintiff was that
by accepting and acting under the deed of November lOth,
1924, your petitioner sufficiently assumed the debt secured
in said first deed of trust, and that by virtue thereof he became personally liable for that debt and the proceeding in the
lower court was brought to enforce that alleged liability, and
the Court below adopted that theory and entered the judgment complained of.
It will,be observed, then, that the only question raised by
this record is whether or not the provisions of the deed from
J. P. Andrews and Claude R. Wood, Trustees, dated November lOth, 1924, was sufficient to impose upon your petitioner a personal liability for the debt due the New York
Life Insurance Company secured by the :first deed of trust
upon the tract of land described in these proceedings.
---........_ In considering this question it should be kept in mind the
relation of J. P. Andrews and Claude R.. Wood, Trustee, to
the said :first deed of trust and to the tract of land, and also
to the powers and duties of said Trustees, and that the powers
and duties of a trustee in a deed of trust securing a debt are
derived from and are measured by the terms of the deed under which he is acting, and he has only such power as is
there conferred or implied therefrom.
. 39 Cyc. 290-291.
Geo1·ge v. Zinn, (W. Va.) 49 S. E.
Wilson v. Wall, 99 Va. 353.

Art inspection of the deed of trust under which said Andre,vs and Wood were acting as Trustees shows that it coiiveyed the tract of land therein mentioned to said Trustees,
but with this qualification, viz: "It is expressly understood
between the parties to this deed that the parties of the first
part hereto have executed and made a first lien on this property to Andrew L .. Todd, Trustee, to secure the payment to
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the New York Life Insurance Conipa.ny of a debt of $8,500.00
interest and costs and this lien is intended to ~be a second lien
on said ·property.'' The deed of trust then, in defining the
powers and duties of the trustees, provides: ''In the event
that default shall be made in the payment of any one or more
of the aforementioned notes when and as the same shall become due and payable then the Trustees or either of them
shall whenever required hereunder to sell the property conveyed hereunder to satisfy the debt herein secured."
It thus appears manifest that the deed of trust to said
r:rrustees undertook to convey said land only subject to the
first deed of trust, and that in default in the payment of the
debt secured they were authorized and empowered to sell said
property only subject to the lien of the first deed of trust.
In fact it is shown by the evidence, which was stipulated
(Stipulation 5, p. 12 MS. record), said property was put up
by said Trustees, Andrews and Wood, and sold ''subject to
the first deed of trust, and was so knocked out'' to your petitioner.
In an extended note on the subject of the liability. of a
grantee of mortgaged premises, who assumes the payment of
the mortgaged debt, to the mortgagee, it is shown that this
liability mnst rest, and by the authorities is placed upon, one
of two rules: 1. The doctrine of equitable subrogation, or
2, Its being a contract for the benefit of a third person. See
Note 21, A. L. R. 4:39, where a large number of cases are
cited and commented on.
Q

It there appears that among the jurisdictions placing this
Jiability upon the doctrine of· equitable subrogation are the
United States Supreme Court, New Jersey and Virginia.
Certainly this has repeatedly been stated as the basis of the
liability by the Courts of this State, and the decisions of the
United States Supreme Court in Keller v. Ashworth, 133 U.
S. 610, and of the Supreme Court of New Jersey in Crowell
v. St. Barnabas H ospita.l, 27 N. J. Eq. 655, have been cited
and quoted with approval.
·

Von 1J1. eter v. Von, Meter, 3 Gratt. 148.
Willard v. TV o'l·shatn, 76 Va. 392.
Osbo,rne v. Cabell, 77 Va. 462.
Tatu1n v. Balla1·d, 94 Va. 370.
F'-isher v. lVhite, 94 Va. 236.
Ellett v. ll1cGehee, 94 Va. 377.
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In all of these cases, and others whieh might be cited, the
liability of the grantee of the mortgaged premises is ·based
upon equitable subrogation. In Willard v. Worsham, supra,
,Judge Staples in delivering the opinion of the Court on p.
395, said: "As between the grantor and grantee, the latter
is the principal debtor, and the grantor is his surety, and
the creditor or mortgagee being entitled upon equltable principles to the benefit of all collateral securities held by his
debtor, may resort by way of equitable subrogation to the
covenant of the purchaser or grantee with the mortgagor."
This language has been repeatedly cited and quoted with approval since.
And it seems that the decision of this ·Court in Casselman
v. Gordon, 118 Va. 553, assumes the existence ·of the liability
of Casselman and dealt only with the remedy to be applied;
that is, whether by reason of a lack of privity between plaintiff and defendant an action at law could be maintained to
enforce the liability imposed by the contract assuming the
payment of the lien; the Court holding that under the terms
of the statute· (now Sootion 5143 of the Code) such an action
at law could be-maintained. And an examination of the
statute .itself seems to make it clear tha.t its purpose is not
to create a liability where none existed before, but to provide
who may enforce a liability already existing by virtue of a
binding and valid "covenant or promise".
However, it seems immaterial whether this action were
brought under the doctrine of equitable subrogation, or under the statute above cited, for if brought under the theory
mentioned it could not be maintained for there was no relation of debtor and creditor and hence no relation of principal and surety out of which the doctrine of equitable subrogation can arise, and if brought under the statute it seems
equally clear that no valid and binding contract was .made for
the assumption of the debt due the New York Life Insurance
Company.
·
The subject is fully discussed in Jones on :.Mortgages, 8th
Ed., Vol. 2, Sees. 917-968 and Vol. 3, Sees. 2205-2221. In Sec.
917 of tha.t work this is said: ''Generally, one purchasing
land subject to an existing mortgage does not merely purchase the equity of redemption, but purchases the whole estate, and assumes the payment of the . mortgage as a part
of the purchase price of it. 3 * • As between these parties
the purchaser thus becomes primarily liable, and the mort-
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gagor only a surety for the payment of the debt. * **When
the gTantee has purchased only the equity in the property, no
portion of the purchase price remains unpaid, and the
grantor, on satisfying· the mortgage and discharging his personal liability as to the mortgage, has no claim against the
grantee except to enforce in equit~r under his right of subrogation the satisfaction of the mortg·age out of the property
conveyed subject thereto.''
.And, accordingly and agreeable to these principles, we·
find it said in Section 938, ''An agreement by the purchaser
to assume and pay a mortgage must be supported by a consideration in order to be valid", and in Section 946 .it is also
said, "Under this view, when such an agreement to assume
the payment of the mortgage is contained in a mortgage, it
does not as a general rule impose any personal liability upon
the mortgagee for the payment of the prior mortgage debt,
which can be enforced against him by the prior mortgagee.
The subsequent mortgagee owes no inoney for the land which
he can promise to pay to the prior mortgagee, for he does not
acquire title to the land".
In the case here it seems plain that Andrews and 'Vood,
'frustees, could only convey to your petitioner the equity of
redemption, for that and that alone was conveyed to them;
that was all they could sell or convey to your petitioner; there
was no money or other obligation due from your petitioner
to them which could be the subject of a promise by your pe1itioner to p~y or perform to the holder of the first mortgage.
Further, it will be observed that your petitioner did not
sig11 the deed ·from Andrews and vV ood, Trustees, to him.
The liability, if any, of your petitioner to the holder of the
prior mortg·age must arise, if at all, by reason of the acceptance of the deed and taking possession of the property thereunder. In Jones on 1\'fortga~es, 8th Ed., Sec. 940, it is said:
"It is essential, however, that the purchaser should have
knowledg-e of the fact tl1at t.he deed contained a clause assuming the payment of the mortgage, and that he assented
to the con(li tion. * * * The recording of a deed which imposes an obligation upon the grantee to assume and pay an
existing mortgage is not prima facie exidence of its delivery a11d acceptance, though it may be such evidence when the
deed does not establish any contract against the grantee."
Here the record does not sho'v that the petitioner ever saw
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. the deed from Andrews and Wood, Trustees, or ever at any
time knew of its contents or provisions.
Your petitioner, therefore, contended in the Court below
that there was no liability upon him for the following reasons, which he also urges here, viz :
1. That Andrews and \V ood, Trustees, were acting under
a limited power; that their powers ~nd duties were measured

and limited by the deed of trust under which they were acting; that they had no interest in or power over the property
described therein other than is vested in them by the deed,
and had no interest in, relation to or lia1bility for the debt
secured under the first deed of trust and, hence, they were
without power to insert in the deed to your petitioner the
proyision alleged to create the liability sought to be (;lllforced
in this suit, and were without auth01;ty to require any such
assumption.
2. That at the sale ·made by said Trustee under the deed
of trust to them, advertised and put up and knocked out subject to the first deed of trust, your petitioner had the right
to bid on the property as advertised for the protection of his
own interest; that said 'rrustee acquired, by virtue of the deed
of trust to them, only a title to the equity of redemption and
could sell and convey that equity, and nothing more, and
hence there was no consideration for the alleged agreement
of assumption; that said Trustees did not convey to your
petitioner more than he had a right to demand as a pur-·
ehaser at the sale, and hence said conveyance did not constitute such consideration.

In C. & 0. Rwy. Co. v. Westingho·u,se Go., 138 Va. 647, it is
distinctly ·held that where one agrees to do and does simply
and only what the law would compel him to do in any event,
this constitutes no consideration to support an action on a
promise made on tlfe basis thereof.
3. That it is not intimated that petitioner ever knew or was
conscious of any such agreement of assumption, nor that the
Trustees intended to create any such liability, and hence
there was no meetbig of the minds essential to a valid contract.
4. No relation of debtor and creditor or principal and
surety existed here out of which a liability by equitable subrogation could arise.
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ASSIGN1VIENT OF ERR·OR8.
1. The Court below erred in holding and deciding that the
provisions of the deed front Andrews and Wood, Trustees,
constituted a valid and binding assumption by the petitioner
of the first mortgage debt, and in not holding and deciding
that there was no such valid and binding assumption.

2. The 1Court below erred in holding and deciding that
there 'vas any relation of ·debtor and creditor or of principal
and surety raised or created by the facts or terms of the
deed, or that any valid and binding contract of assumption
was made, and in not holding and deciding that there was
neither any relation of debtor and creditor or principal and
suretv created under the circumstances shown in the record
and no valid contract of assumption of the first mortgage
debt.
3. The ·Court below erred in holding and deciding that no
proof of knowledge or notice on the part of petitioner of
the provision was necessary to entitle the appellee to recover, and that the taking of possession of the property under the deed from Andrews and Wood, Trustees, constituted .
such knowledge and notice, and in not holding and deciding
that the proof other than the provisions of the deed of such
knowledg·e and notice was essential to a recovery by the
appellee, or that the terms of the deed itself and the taking
of possession thereunder was sufficient. proof thereof.

'\Vherefore your petitioner prays that he may be granted
a 'vrit of error to the judgment herein complained of, and
that the same may be reviewed and reversed by this HQnorable Court.
Respectful~y,

J. :1\L SE,vVARD,
By Counsel.

CLAUDE H. 'ViOOD &
A. B. DICKINSON,
p. p.
I, A. B. Dickinson, an attorney practicing in the Supreme
Court of Appeals of Virginia, do hereby certify that in my
<?Pinion the judgment complained of in the foregoing peti-
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tion should be reviewed and reversed by said S'upreme Court
of Appeals.
·
A. B. DICI{INSON.
Received September 10, 1928.

H. S. J.

Writ. of error allowed. Bond $500.
ROBE·RT R. PRENTIS.
·Reecived September 24, 1928.
ATTACH1£ENT.

In the Circuit Court of Buckingham County.
New York Life Insurance Company
vs.
J: M. Seward, Principal Defendant,
and
W. A. Llewellyn, Co-Defendant.
To Honorable R .. T. Hutcheson, Judge of the Circuit Court
of Buckingham County:
Your Petitioner, The New York Life Insurance Company,
respectfully showeth to Your Honor as follows: .
1. That J. M. Seward is justly indebted to your petitioner
in the sum of $2,303.55, with interest thereon from October
5, 1927, being the balance due upon a debt to your petitioner
of Thomas M. Nunn, which \Vas secured by deed of trust on
property in Buckingham County, the said debt having been
assumed by the said J. NI. Seward upon his purchase of said
property at a sale thereof under a suhsequmit deed of trust,
the property having been sold under the said first deed of
trust and the riet purchase price thereof failing to pay the
said .debt thereby secured, and leaving the said balance due
your Petitioner as above set forth, which sum at the least
your Petitioner is entitle~ to recover.
. 2. That the sa!d J. ~£. Seward is not a resident of the
State of Virginia.
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3. That \V. A. Llewellyn is a resident of Buckingham
County, Virginia, and has in his possession in said County
money and personal property belonging to the said J. ~I.
Seward.
·
vVhereupon your Petitioner prays that J. M:. Seward and
W. A. Llewellyn be made parties defendant to this petition;
that attachment be awarded against said money and personal
property so held in possession by the said VV. A. Llewellyn
and belonging to the said .J. ll!I. Seward_; and that such other
relief be granted your petitioner as it may be entitled to
have in this proceeding·.
·
NEW YORK LIFE INSUR.AN·CE CO~iP ANY.
By Counsel.

page 2 ~F. \V. HARPER,
For Petitioner.
State of Virginia,
City of Lynchburg, to-,vit:
I, :Myra V. Roberson, a Notary Pnblie in and for the ·City
and State aforesaid, who was commissioned as Myra V. ·
Dance, do hereby certify that !1,rcd :Harper personally appeared before me in my said City and made oath that he is
the Agent of the New York Life In~nll'ance Company, the Petitioner in the foregoing petition for attachment, and that
he js cognizant of the facts set forth in said petition and
that the same are true.

FRED IIARPER.
Subscribed and sworn to before me this 4th clay of November, 1927.
~1y

commission expires I\1:ay 8, 1928..
~tfYRA

·v.

R.OBEHSON,
Notary Public.

page 3 ~ State of Virginia,
County of Buckingham, to-wit:
I, l\.. W. Carter, a Notary Public in and for the county of
in the State of Vii-g·inia, do hereby certify that

Buck~ngham,
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Claude R. Wood this day personally appeared before me in
my said county and made oath that J. H. Seward has a substantial defense to the merits of the plaintiff's claim asserted in this proceeding, and further made oath that he is
agent or attorney for the principal defendant, J. H. Seward.
Given under my hand this lOth day of December, 1927.
A. W. CARTER,
Notary Public.

My ·Com. expires May 10/1928.
page 4

~In

the •Circuit Co1;1rt of Buckingham County.

New York Life Insurance Company
vs.
J. H. Seward, et als.
The principal defendant, J. ll. Seward, by his attorney,
comes and says that he did not assume, undertake or promise in the manner and form as the said plaintiff hath above
thereof complained against him hi this proceeding.
And of this the said defendant puts himself upon the
country.
A. B. DICKINSON,
CLAUDE R. WOOD,
Pd.
page 5
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New York Life Insurance Company
vs.
J. M. Seward.

To New York Life Insurance Company or
their Attorney:

Fr~d

Harper,

The defendant, J. H. Seward, having, ·by his attorney, filed
in the office of the Clerk of the Circuit Court of Buckingham
County, this 12th day of December, 1927, an affidavit that
he has a substantial defense to the merits of your claim as
asserted in the above styled proceeding, you are hereby notified of the filing ·of the same, as required by Section 6385 of
the Code of Virginia.
Witness:

Carrie S. Hubbard, Clerk of our said Circuit
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Court of the County of Bu((kingham, a.t the Court House, the
12th day of December, 1927, and in the 151 year of the ·Commonwealth.
CARR.LE S. HUBARD, Clerk.
A Copy-Teste :
CARRIE S. HUBARD, Clerk.
page 6

~

A Circuit Court. for the County of Buckingham
on December 13th, 1927, at the Court House.

In the Circuit Court of Buckingham County.
N e'"l. York Life Insurance Company, Plaintiff,

v.
J. H. Seward, Principal Defendant,
and
vV. A. Llewellyn, Co-Defendant.
This day came W. A. Llewellyn, the Co-Defendant in the
above styled attachment proceedings and prayed consent of
the Court to file his answer in writing under oath, which con.sent being given the said answer is directed to ·be filed.
page 7

~

ATTA!CHMENT.

In the Circuit Court of Buckingham County.
11 he New York Life Inusrance ·Company, Plaintiff, .
vs.
J. M. Seward, Principal Defendant,
and
W. A. Llewellyn, Co-Defendant.
ANSWER OF W. A. LLE·WELLYN.
For answer to the petition filed by the plaintiff in the above
styled attachment proceedings, vV. A. Llewellyn, co-defendant
in said proceedings, answers and says :
1. That he is a resident of Buckingham County, Virginia.
2. That the said ,J. M. Se,vard is not a resident of said
County but is a resident of the state of Arkansas.
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3. That be is not advised as to any indebtedness of the
said J. ~L S'eward to the said New York Life Insurance Company.
4. That be is a tenant on the property in Buckingham
County, Virginia, formerly owned by the said J. M. Seward
and bas in his possession money and property belonging to
the said J. J\1. Seward as follows :
1\foney :-$84.00.
Hay about 4 tons.
Corn about 300 bushels.
Tobacco 500 pounds.
And having fully answered said petition he prays to be
hence dismissed with his proper costs in this behalf expended.

W. A. LLIDWE,LLYN.
State of Virginia,
. Couilty of Buc.kingham, to-wit:
Personally appeared before me Clerk of Circuit Court for
the CoulJ.ty and state aforesaid, W. A. Lle,vellyn,
page 8 ~ whose name is signed to the foregoing answer, who
made oath that the facts therein stated are tr1,1e.
Witness my hand this 13th day of December, 1927.
·Clerk of
page 9 ~

CARRIE S. HUBAR·D,
Court of Buckingham Co.

~Circuit

In the Circuit Court of Buckingham County.

New York Life Insurance Co.
vs.
J. M. Seward.

GROUNDS OF

DEFENS]~.

1st. This court has no jurisdiction to hear and determine
the matters in controversy.
2nd. There is no liability upon the defendant for the alleged' balance due to the plaintiff, if any.
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3rd. The debt due the plaintiff, if any, was not the debt
of the defendant, and he is not liable therefor.
.
4th. The defendant has not assumed, nor is he liable for,
the debt alleged to be due the plaintiff.
5th. The attachment in this proceeding was improperly
sued out and should be dismissed..
6th. The attachment in this proceeding was never properly levied and constitutes no lien on the property sought
to be attached.
page 10 ~

At another date held on the 15th day of May,
1928, at the ·Court House.
ATT.AJOHMENT.

In the Circuit Court of Buckingham County.
New York Life Insurance ·Company, Pl.aintiff,

v.

J. M. Seward, Principal Defendant,
and
W. A. Llewellyn, Do-Defendant.
JUDGMENT AND ORDER OF SALE.
On the 25th day of March, 1928, during the Special Term
of this Court on that day held, came the parties by their attorneys, and by consent of said parties by their attorneys,
all matters of fact and law involved in this cause were submitted to the ·Court to be determined by it without the in·
tervention of a jury.
And thereupon the parties submitted evidence in their respective behalfs.
And the ·Court desiring time to consider of its judgment,
by consent of said parties by their attorneys, this cause was
reserved for consideration and judgment.
Whereupon, the Court having considered of its judgment,
and ·being of opinion "that the plaintiff has established by due
proof that the said J. M. Seward is indebted to the plaintiff,
.in the sum of $2,303.55, mentioned in the attachment sued
out in this cause, with interest from October 5, 1927, and the
said defendant J. M. Seward having appeared generally and

J.
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answered the petition filed in this cause on its merits, it is
therefore considered and adjudged by the Court that the
plaintiff recover of the said .J. M. Seward the said sum of
$2,303.55, with interest thereon at 6% per annum from the
said 5th day of October, 1927, until pa'id, and the costs in
this behalf expended.
And it is ordered that the said W. A. Llewellyn, Co-Defendant, do deliver to the Sheriff the money in his hands belonging to the said J. l\L Seward, as set forth in his
page 11 ~ answer filed in this cause, together with any other
.
money in his hands belonging to the said J. l\L
Seward, derived from sale of any of the attached property
in his hands and sold by him by c-onsent of the parties by
their attorneys and not heretofore paid to plaintiff by conse~t of counsel.
And it.is further ordered that the sheriff do make sal~, as
the Jaw directs, of the unsold attached property of the said
S. l\L Seward, and that out of the money so received from
the said. W. A. Llewellyn, and the money arising from such
sale, l10 do pay and satisfy this judgment, pro tanto, to the
plaintiff; and that the said sheriff do return an account of
such sale and his acts hereunder to the next term of this
court.
page 12 ~

In the Circuit Court of Buckingham County

New York Life Insurance Co.
v.
•J. M. S'eward.
Be it remembered that on tlw trial of the above entitled
action the following evidence was introduced by the plaintiff
and defendant, which the court certifies was all the evidence
introduced by either or both parties on the trial of this action.
1. It is agreed that Seward is a non-resident of Va.

2. That ~Ir. Llewellyn hns property in his hands belongingt
to Seward show·n il1 his answer, and
3. The amount sued for is the correct balance clue the
plaintiff.
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4.. Copy of first deed of trust, Ex. 1 and second deed of
trust Ex. 2.
5. That property was put up by trustees under the ~econd
deed of trust and sold to J. M. Seward subject to the first
deed of trust, and was so knocked out to him and the trustees executed to him the deed Ex. 3.
6. Property was subsequently sold by the trustee under
the :first deed of trust, Ex. 1, and the sale resulted in the
deficit sued for.

7. Notes secured under first deed of trust exhibited in
evidence. .

A. B. D.
FR.ED 1-IARPE·R.
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EXHIBIT 1.

This deed, made and entered into this 16th day of July,
1923, by Thomas M. Nunn and Bettie C. Nunn, his 'vife, of
Manteo Virginia, parties of the first part, and Andrew L.
Todd of ·Murfreesboro, R.utherford ·County, State of Tennessee, party of the second part, and the New York Life Insurance Company of Ne'v York, a corporation of the State
of New York, party .of the third part;
Witnesseth: That said parties in consideration of the
debt and trust hereinafter mentioned and created, and the
sum of .one dollar to them, in hand paid by the said second
party, the receipt of which is hereby acknowledged, do by
these presents grant, with general warranty unto the said
second party, the following described real estate situated in
Buckingham ~County, Virginia,. to-wit: Being on the Manteo
Public road, Wingina and Warren road, about 6 miles south
of Manteo and 6 miles west of Buckingham, and described
as follows: Beginning at a stake in the center of the Warren road at the corner of Chapman Glovers estate, and running the following courses and distances with said Warren
road, S. 33%, W. 32 poles ; thence S. 43% W. 29 poles to a
stake in said road ; thence .8'. 143,/.t, W. 34 poles to a stake in
said road; thence S. 36:%. W. 38 poles to a stake in said road;
thence E. 7%, W. 100 ·poles ·to a stake in said road; thence S.
39%, W. 32 poles to a stake in said road·; thence S. 2334. W.
23.44 poles to a stake in said road; thence leaving ~aid road
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and running with the line of 1\fr. Perkins Ellis, S. 683,4 W.
75 poles to a stake in the Wingina Road; thence running
with the said Wingina Road in a northwesterly direction 298
poles to a post; thence leaving said road and running ·N. 61h
E. 144'h poles 'vith R. E. llu.stons line to a white oak at the
edge of the 1\{anteo Road; thence with the Manteo Road in
a northwesterly direction 111 poles to the branch; thence
down the branch N. 50 poles to a stake on the bank of Dalton's
Creek and running thence with Daltons Creek N. 871,4 E. 58
poles to a stake in said creek; thence N. 85=%, E. 48 poles to
a stake in said creek; thence N. 37%, E. 20 poles to a stake
in said creek thence No. 69%, E. 57 poles to a stake in said
Creek; thence leaving said creek and running -with the land
of ~Chapman Glover's estate S. 391,4 E. 30 poles to a stake;
thence S. 714 E. 122 poles to a stake; thence N. 82=%, E. 44 •
poles to a stake; thence N. 831,4 E. 42 poles to a
page 14 ~ stake ; thence N. 85% E. 18 poles to a stake ; thence
N. 87~4 E. 62.6 poles to a stake in the Warren
R-oad which was the place of beginning, containing five hundred thirty nine and three fourths acres (539%J acres, being the remainder of the P. L. Bondwand tract, known as
"East View" by survey of J. H. Robinson, Civil Engineer,
made April 16, 1923.
To have and to hold the same, together with all the rights,
privileges and appurtenances thereto belonging unto the said
second party unto his successors and assigns in this trust.
IN TR.UST, however for the following purposes:
This deed of trust is given to secure the payment of a debt
evidenced by certain promissory notes $8,500.00 of which is
principal, executed concurrently with this deed of trust by
Thomas M. N unn of the first part and payable to the said
third party or order, at its home ·office in New York, N. Y.
and bearing- the same date as this deed of trust, and described
further as follows:
The first note being for one hundred six and 25/100 dollars,
the next note for ........ dollars each, and the remaining 35
notes for five hundred eighty six and 33/100 dollars each,
the first ·being- payable October 1, 1923, and one of the remaining notes being payable on the same day in each of the
succeeding 35 years (or prior to maturity in accordance with
stipulation therein), with interest after maturity at the rate
therein specified.
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The said first parties hereby covenant and agree with the
said second and third parties as follows:
First: (a) To pay all taxes, assessments and charges _of
every character which are now due, or which hereafter may
become liens on !Jlaid real estate, and to pay all taxes which
may be assessed in Virginia against the second or third parties on this deed of trust or the notes or the debt secured
· hereby, provided the amount of such latter taxes, together
with other charges, does not exceed the maximum amount
. 'vhich can be charged, but if it does the excess is to be .paid
by the third party, and (b) to. deliver to the said third party
at its office in New York, N. Y., immediately upon the payment of the taxes, assessments or liens af.oresaid, receipts of
· the proper officer for the payment thereof; and if not paid
the said third party may pay such taxes, liens or
page 15 ~ ·.assessm.ents, (of 'vhich payment, amount and
· validity thereof, the receipts of the proper officer
shall be conclusive evidence) and be entitled to interest on
the same at rate of six per centum per annum, and this deed
of trust shall stand security for the amount so paid, ,vith interest, and the sum or sums so paid shall be immediately due
and payable and may be recovered from said first party with
interest at the rate of six per centum per annum.
Second: To keep all buildings, fences and other ~prove
ments on said real estate in as good repair and condition as
the s·ame are at this date·and shall permit no ''{aste and especially no cutting of timber, except for making and repairing
of fences on the place and such as shall be necessary for firewood for use on the premises.
Third : To keep all buildings on said premises insured in
some responsible joint stock company, approved by the said
third party for the insurable value thereof, with (b) the regulation mortgag~es subrogation clause attached: making· said
insul'lance payable in case of loss, to the said third party, its
successors or assigns, and (c) to deliver the policy and renewal receipts therefor to said third party. In case of failure
(d) to keep said buildings so insured the holder of this deed
of trust may effect such insurance, and the amount so paid
may be collected from the first party, with interest at six
per centum per annuum, and this deed of trust shall ·stand as
security therefor.
Fourth: To pay a reasonable attorneys fee and all ex-
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penses (including continuation of abstract) of the parties of
the second or third part in case of any litigation involvingj
this property, or in case of sale under authority of this deed
of trust, or in presenting claim u1ider any administration or
other proceeding 'vhere proof of claim is required by law to
be filed or in case any note secured hereby is placed in the
hands of any attorney for collection and be collected without suit.
·
Fifth: To waive and they do l1ereby waive the benefit of
all homestead exemption as to everything secured by this
deed of trust.
Sixth: If the maker or makers of said notes shall fail to
pay any of them when the same become due, or any notes give
in renewal of the notes herein or any notes given as evidence
of interest on any extension of the time of payment of the
debt or any part thereof, hereby secured when the
page 16 r same shall become due, or in case the parties or
the first part fail to comply "rith any of the terms
of conditions of this deed of trust, then the entire amount
secured hereby, with accrued interest, shall become due and
paya·ble at once as if matured at the option of the third party
without notice, and the party of the second part may thereupon sell the premises herein described at public auction for
cash, the time place ·and terms of sale having been first advertised for four ( 4) consecutive weeks prior to the date of
sale, and may apply the proceeds to the payment of everything secured hereby together 'vith a trustees commission of
five per centum and all expenses of the sale. But the third
party may at its option enforce by suit or otherwise, payment of ·any past due note, 'vithout advancing the maturity
of the remaining principal debt hereby secured, in which
event the first parties will pay a reasonable attorney's fee,
the same to be secured hereby. Witness the following signatures and seals.

THOl\:IAS' M. Nl:JNN
BE·TTIE C. NUNN

(Seal)
(Seal)

State of Virginia,
-Gounty of Buckingham, to-wit:
I, A. C. Garnett, Jr., a notary public for the aforesaid in
the state of Virginia, do certify tha.t Thomas ~L N unn and
Bettie C. N min his wife, whose names are si6l11ed to the writ-
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ing above, bearing date on the 16th day of July, 1923, hav:e
acknowledged the same before me in my county aforesai~}
Given under my hand this 31st day of July, 1923.
A. C.

GARN~TT,

JR., N. P.

My commission as Notary Public expires on the lOth day
of June, 1924.
·
Virginia:
In the Clerk's .office of the Circuit Court of Buckingham
County, July 31st, 1923. ~rhis deed was this day presented
in said office and ·upon the certificate of acknowledgement
thereto annexed admitted to record at 12:30 P. M.
Teste:
W. J. HUBARD, Clerk.
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EXHIBIT #2.

This deed, made on this 31st day of July, 1923, between
Thomas M. Nunn and Bettie C. Nunn his wife, parties of the
first part, and J.P. Andrews and Claude R. Wood, trustees,
partief? of the second part,
Witnesseth: That for and in consideration of the sum of
$5.00 cash in hand paid and other good and valid considerations cash in hand paid, the receipt whereof is hereby acknowledged, the said Thomas M. Nunn and Bettie C. Nunn;
his wife, parties of the first part,. do hereby gvant and convey
unto the said J. P. Andrews and ·Claude R. Wood, trustees,
parties of the second part with general war.ranty of title, all
of that certain certain tract or parcel of land, situated in
James River Magisterial District, Bu~kingham County, Virginia, and bounded as follows : On the north by the lands
of the estate of the late ,Chapman Glover and Walton's Creek,
on the east by the lands of the said estate and .the public roait
leading from Buckingham Courthouse t:o Warren Ferry, on
the south by the lands rec~ntly owned by T. B. Robertson,
now o'vned by Mrs. ID. E. Langhorne and the public. road
l~ading from the said Warren Road to Wingina, on .the
west by the land of Thomas If. Antrim, and containng 539
acres, more or less, and being the same land conveyed to the
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said John J\L Seward, by Harry ~r. Antrim and Nellie S.
Antrim, his wife by deed dated on March 5, 1917, and recorded in the Clerk's Office of Buckingham ,County in D. B.
22, page 243, also including all farming implements and other
machinery and implements and all live stock now on said
farm and all household and kitchen furniture.
It is expressly understood behveen the parties to this deed
that the parties of the :first part hereto have executed and
made a first lien on this property to Andrew L. Todd, Trustee, to secure the payment to the New York Life Insurance
Company of a debt of $8,500.00 interest and costs and this
lien is intended to be a second lien on said property.
IN TR.UST, to secmre to J. M. Seward, the payment .of the
sum of $2,925.00 evidenced by four negotiable notes drawn by
the said T. l\L Nunn of even date with this deed, and made
payable to the said John l\L Seward in sixty days after date,
one and two and three years after date respectively, each of
said notes made negotiable and payable at the First National
Bank of Dillwyn Virginia.
In the even that default shall be made in the payment of any one or more of the aforementioned
notes when and as the same shall become due and payable
then the trustees or either of them shall whenever required
he1·eunder to sell the property conveyed here~tnder to satisfy
the debt herein secu,red.
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Witness the following signatures and seals.
T. l\ti. NUNN
BETTIE C. NUNN

(Seal)
(S'eaD

State of Virginia,
County of Buckingham, to-wit:
I, G. l\L Rogers, a commissioner in chancery of the Circuit ·Court for the County of Buckingham, state of Virginia,
do certify tha.t Thomas l\f. Nunn ·and Bettie C. Nunn, his wife,
whose names are signed to the foregoing writing, bearing
date on the 31st. day of ,July, 1923, have acknowledged the
same before me in my said county and state.
Given under my hand this 31st day of July, 1923.
G. l\L ROGERS,
Commissioner in Chancery.
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Virginia:
I

In the Clerk's office of the Circuit Court of Buckingham
County, July 31st, 1923. This deed 'v·as this day presented
in said of4ice ·and upon the certificate of acknowledgement
thereto annexed admitted to record at 3:30 P. M.
Teste:
W. J. HUBARD, Clerk.
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EXHIBIT NO. 3.

This deed made this lOth day of November, 1924, J. P.
Andrews and ·Claude- R. Wood, parties of the first part, and
J. M. Seward, party of .the second part;
W.itnesseth: That whereas a certain Thomas ~I. ·Nunn, by ·
a. certain deed bearing date the 31st day of July, 1923, and
recorded in the Clerk '-s office of the Circuit Gourt of Buckingham County, did grant and convey unto the said J. P.
Andrews and ·Ciaude R. Wood all of a certain tract or parcel
of land, situate and lying in James River Magisterial District, in Buckingham 'County, Virginia, containing 539 acres,
more or less, and adjoining the lands of the estate of the
late Chapman Glover, Mrs. E. K. ·Langhorne and others, in
trust to secure a certain debt, to be paid by the said Thomas
1\L Nunn to one J. ~I. Seward; and Whereas by the said deed
J.P. Andre,vs and Claude R. W.ood were empowered, on the
failure of the said Thomas l\1. Nunn, to pay the said debt to
the said J. M. Seward, on or before the 31st day of July, 1924,
to sell the s·aid .tract or parcel of land; and whe'reas the said
Thomas M. Nunn did fail to pay the said debt on or before
the aforesaid 31,st day of July, 1924, and failed to perform
the requirements contained in the said deed, the said J. P.
Andrews and Claude R. Wood, in execution of the said trusts
therein declared, did on the 30th day of October, 1924, .after
giving thirty days notice of the time and place of sale, expose
to sale the tract or parcel of land aforesaid, at public· auction, to the highest bidder for cash, according to the terms
of the aforesaid deed of trust; at which sale the said J. M.
Seward became the purchaser thereof, being the. highest bidder:
.
Now, therefore, for and in consideration of the premises,
and for the further consideration of $10,000.00, $1,500~00 of
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'\Vlric4is-·paid-jn cash to the said J; P. Andrews and Claude
R. Wood by th~ said. J. M. Se·,vard and $8,500.00 the remainder
thereof which is due the New York Life Insurance ·Company
gf New Y o_rk, it holding the first deed of trust on the said
tract or par~el of land, is assumed by the said .J. ~f. Seward
at and b~fo;re· the_; s~aling and delivery of this deed, the receipt of. all·of'wh_ich is hereby ac.ln1owledged, the said J. P.
And~ew~ and Claude R. Wood, trustees as aforesaid in the
said deed of tru~t, doth grant, bargain, .sell and co~vey unto
t~e. ~aid J. lVt Seward, -with Special warranty of title, all the
~
.tra_ct or parcel of land aforesaid, containing 539
page 20 ~ a.c.res, more o_r less, it being the same tract or parcel of land conveyed by the deed .first above mentioned to the said J. P. Andrews and ·Claude R. Wood by the
said Thomas M. Nunn and wife, in trust as aforesaid .
. vVitness the following signatures and seals:
J. P . .ANDREWS, Trustee
CLAUDE R. ·woOD, Tru~tee

(Seal)
(Seal)

Given under my l1and this 19th day of N.ovember~ 1924.

W. H. ROBERTSON, ·N. P.
1vfy ·Com. expires 10/17/27.
Virginia:
In.yth~:· Q!.~tl>:~s :qftice of the Circuit Court qf Buckingham
County, ,Jan. 9th, 1925. This deed was this qay :presented
in said of:fi.c.e with $10.00 in revenue stamps atta6l:J.ed:·:~nd cancelled· and upon th.e certificate of acknowledgement ·thereto
annexed admitted to record at 11:30 A. M.

Teste:··

-w. J. fiUBARD, Clerk.
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Whereupon after consideration the Court decided that the plaintiff was entitled to recover,
'vhereupon the defendant moved the court to reconsider its
decision and grant the defendant a rehearing,. but the Court
. refused to reconsider its decision or to grant the defendant
a rehearing, and entered the judgment complained of, to
which action of the Court in refusing to reconsider its de<~ision and to grant the defendant a rehearing and in entering up judgment aforesaid, the defendant, by counsel, excepted, and tenders this his bill of exception, No. 1, which
he prays may be signed, sealed and enrolled and made a pari
of the recqrd, which is accordingly. done this 18th day of
June, 1928, within sixty days from the date of the entry of
said judgment; and the Court further certifies that it appears in writing that counsel for the plaintiff had reasonable
notice of the time and place at which this bill of exceptions is
tendered to the Judge for signature.
ROBT. ~,. HUTCHESON, (Seal)
Judge of the Circuit Court of Buckingham County.
page 22 ~ State of Virginia,
County of Buckingham.
I, Carrie S'. Huhard, Clerk of .the Circuit Court of Buckingham :County, hereby certify that the foregoing is a true transcript of the record in the case of New York Life Insurance
Co. vs. J. M. Seward, and that the notice that copy of the
record had been applied for was duly given to the plaintiff's
Attorney, as required by law.
Given under my hand this 2 day of July, 1928.
. CARRIE S. HUBARD, Clerk.
Clerk's fee for copy of record $~8.00.
A Copy-Teste:

;H. STEWART

~ONES,

C. C.
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