No. 1816

/

IN THE

Supreme Court of Appeals of Virginia
AT STAUNTON
I

MUTUAL INSURANCE COMPANY OF .RICHMOND
VIRGINIA AND PEOPLE'S LIFE INSURANCE
COMPANY OF WASHINGTON, D. .c. .. .Plaintiffs-in-Error
v.

SARAH ·CATHERINE MARSHALL .. ...... Defendant-in-Error

From the Circuit Court of Albemarle County
Rule of the Supreme Court of Appeals with Respect to How Briefs of
Counsel Shall Be Printed

"The Briefs shalL be printed in type not less. in size than small
pica and shall be nin~ inches in length and six inches in width, so as to
conform in dimensions to the printed records along with which they are
to be bound, in accordance with Act of Assembly approved March 16,
1903; and the Clerks of this Court are directed not to receive or file
a Brief not conforming in all respects to the aforementioned requirements."
The foregQing is printed in small pica type for the information of
• Counsel.

HAMPTON H. WAYT,
Clerk.
Ttn: McCunu; Co .. INc., PJUNTERS,

9T£n'TDN.

VJ..

!51 L4 427

..;

IN THE

Supreme Court of Appeals of Virginia
AT STAUNTON

MUTUAL INSURANCE COMPANY OF RICHMOND
VIRGINIA AND PEOPLE'S LIFE INSURANCE
COMPANY OF WASHINGTON, D. C... . Plaintiffs-in-Error

v.
SARAH CATHERINE MARSHALL ........ Defendant-in-Error

To the Honorable Judges of the Supreme Court of Appeals of Virginia:
Your petitioners Mutual Insurance Company of Richmond, Virginia, and People's Life Insurance Company of Washington, D. C.,
respectfully pray that a writ of error and supersedeas be awarded
them from a final judgment of the Circuit Court of Albemarle County,
Virginia, entered on the 14th day of .November, 1930, in notices of
motion in assumpsit on policies of life insurance, wherein the said
Sarah Catherine Marshall was plaintiff and your petitioners were individually, defendants.
In this petition, the plaintiff below will be called the plaintiff and
the defendants below will be called the defendants.
A transcript of the record is herewith presented, frorri which it
will be seen that the plaintiff's action was brought by two separate
notices of motion; the first, against the Mutual Insurance Company of
Richmond, Virginia, on a life insurance policy on the life of Robert
E. Marshall, dated June 24th, 1929, in which by reason of the death
of Robert E. M~rshall on the 6th day of June, 1930, she became
beneficiary; and ·second, against Peoples Life Insurance Company, of
Washington, D. C., on a life insurance policy for the sum of Five
Hundred Dollars ($500.00) on the life of Robert E. Marshall, dated
July 1st, 1929, in which the plaintiff becomes beneficiary by reason of
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the death of Robert E. Marshall, on the 6th day of June, 1930. By
agreement of counsel, the two notices of motion were tried jointly, it
being stipulated that any judgment rendered by the court should be
binding on both defendants.
At the trial of the case at the October term, 1930, there was a
verdict for the plaintiff in the sum of Five Hundred Dollars ($500.00)
with interest thereon from the 14th day of November, 1930, until paid
and with costs, against the Mutual Insurance Company of Richmond,
Virginia; and a verdict in the sum of Five Hundred Dollars ($500.00)
with interest thereon from the 14th day of November, 1930, against
the Peoples Life Insurance Company of Washington, D. C. Thereupon, your petitioners moved the court to set aside said verdict on the
grounds that the same was contrary to the law and the evidence and
without evidence to support it. (Code of Virginia, Section 6251.)
The court overruled your petitioners' said motion and rendered
judgment for the plaintiff on the verdict of the jury on the 14th day
of November, 1930.
Your petitioners duly excepted to the action of the court in
refusing to set aside the said verdict and presented within the time
allowed by statute, their three certificates of exceptions, which were
duly signed, sealed, and made a part of the record in this case on the
12th day of January, 1931.
Whereupon, your petitioners now assign the following errors
committed by the trial below:
( 1) That the court erred in overruling the defendant's motion
to set aside the verdict on the ground that it was contrary to the evidence and without evidence to support it.
(2) That the court erred in giving plaintiff's instruction No. 2
as amenc}ed, as follows:
"The court instructs the jury that in order to sustain
its defense of suicide, the defendant company must show
that R. E. Marshall intentionally, for the purpose of committing suicige, took carbolic acid, and this must be shown
by such evidence as will exclude 'l.t~ith reqsonable certainty
every reasonable supposition of accidental death, and unless
this is shown from all· the evidence, you must find for the
plaintiff on the issue of suicide."
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for the reason that the language of the instruction permitted the jury
to pass its verdict upon mere conjecture, fancy or supposition and
did not confine the jury to a consideration of the evidence alone and
reasonable inferences therefrom, but left them free to render their
verdict upon mere supposition in their own minds.
STATEMENT OF THE CASE
The insured, Robert E. Marshall, on the 24th day of June, 1929,
took out a life insurance policy in the Mutual Insurance Company of
Richmond, Virginia, for the sum of Five Hundred Dollars ($500.00)
and made his wife, Sarah Catherine Marshall, his beneficiary under the
policy and the plaintiff in this case; and on the 1st day of July, 1929,
also took out a life insurance policy in, the Peoples Life Insurance
Company of Washington, D. C., for the sum of Five Hundred Dollars ($500.00), in which he likewise made his wife and plaintiff,
Sarah Catherine Marshall, the beneficiary thereunder: On the 6th
day of June, 1930, at or about 6:30 p. m., the insured, E.obert E.
Marshall, was last seen alive in a field in the City of Charlottesville,
Virginia, known as the wine cellar field. At or about the time above
stated, he was seen to drink the substance contained in a small bottle
which was conclusively proved in the evidence to be a lethal solution
of carbolic acid, from the effects of. which he immediately died.
The plaintiff. demanded of the two companies, respectively, the
full face value of the life insurance policies, which payment was refused by your petitioners on the ground that the insured drank the
carbolic acid with the intent to commit suiCide, within one year from
the issuance of the policies; tendering, however, to plaintiff as beneficiary, the amount of premiums paid by the insured on the two
policies.
If, as contended by petitioners, the insured committed suicide,
plaintiff would be precluded from any recovery on either policy, beyond the amount of premiums actually paid thereon, by virtue of the
following clauses in the two policies respectively :
1. The policy on the life of the insured with the Mutual Insurance Company, of Richmond, Virginia, contained the following clause:
".Nor will any claim be paid within one year from date of issue hereof,
for suicide, whether the insured is sane or insane" ;
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2. In the policy carried with the Peoples Life Insurance Company of Washington, D. C., this clause appears: "If the death of the
insured be caused by his or her own hand, whether sane or insane, or
from the result of any violation of the laws of the land, the liability
of the Company is limited to a return of the premiums paid upon this
policy."
Thus the only issue on the subsequent trial was whether the insured committed suicide or whether his death was accidental.
FIRST ASSIGNMENT OF ERROR
Verdict Contrary to and Not Supported by the Evidence
In relying upon this assignment of error, counsel for petitioners
are fully aware of the reluctance of the courts to disturb verdicts on
questions of fact and also of the rule of decision in the appellate court
in such cases (Virginia Code, Section 6363). It is believed, however,
that it will plainly appear to the court, not only from a reading of the
whole ev.idence as certified, but from the summary of the salient facts
of the testimony given below, that the verdict was not supported by
any proven facts and was not responsive to any reasonable inferences
from the facts proven.
SUMMARY OF TESTIMONY
The plaintiff, Sarah Catherine Marshall, testified (record page
28) that her husband, the insured, left home about five-thirty o'clock
on the evening of his death; that he had not been drinking and seemed
to be all right; that he had drunk a little whiskey before his death but
none on the day he died; that in January, 1930, he had gone to the
State Asylum for the Insane at Staunton, Virginia, on account of
excessive drinking which brought on severe spells of depression and
that prior to his going to the asylum, he had attempted to kill himself
by taking certain poisonous tablets; that he was discharged on parole
from the asylum at Staunton, on April 10, 1930; that she knew
nothing of the circumstances of the insured's death, except what she
was told and that when she next saw him after he left home around
5 :30 on the afternoon of his death, he was at the undertaker's establishment.
At the conclusion of plaintiff's testimony, counsel for the plaintiff
rested their case in chief.
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The witness, Stuart Clark, called by the defendants (see record
page 36), testified that he saw the insured and the latter's brother,
Tom Marshall, at the spring in the wine cellar field late in the evening
of June 6th; that the three of them talked for a few moments and the
insured and his brother then proceeded up a hill from the spring; that
a few minutes later he heard Tom lVIarshall call him, saying, "C.ome
here, Clark. Bob has took some poison." That the insured fell over
when the witness got there and died without having said anything to
the witness.
Tom Marshall, brother of the insured, examined as an adverse
witness, by counsel for defendants, testified as follows (Record pages
60-62), that he had gone to the wine cellar the afternoon of the death
of the insured, to look after him; the witness said, ''I was coming
around the hill ; I looked down there and Bob was turning around.
He raised it up (bottle) and took a drink of stuff and throwed the
bottle away fr01n him. As I got to him the stuff commenced burning
him. Then Bob said, 'What did I drink? I don't want to die and
leave my little boy.'". That the insured was drinking carbolic acid
and that the witness took the bottle from which he drank, containing
some of the substance, to the hospital, and then to the police station,
immediately after his brother's death.
Lindsay Jarman, one of the defendants' witnesses, testified ( Record page 27), that the insured came in the drug store in which the
witness was working, late in the afternoon of June 6th and asked for
twenty-five cents' worth of carbolic acid and that the insured purchased
a small bottle of carbolic acid from Dr. Borden, the druggist; that it
was late in the afternoon and getting dark and the time· was about
6:15 p. m.; that he heard about twenty minutes after the insured had
left the store, that he was dead. This evidence was corroborated by
the witness, Harold Moore, who stated that he also was in the drug
store at the time and heard and saw the insured purchase the carbolic
acid. (Record page 33.)
Dr. L. F. Small, Professor of Chemistry of the University of
Virginia, who qualified as an expert, testified that he made an analysis
of the contents of the bottle, identified by the witness, Tom Marshall,
as being the one from which Bob Marshall drank at the time of his
death; and that the analysis showed it to be a 96 per cent. solution of
carbolic acid and 4 per cent. water. (Record page 19.)
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The testimony of the remaining witnesses, was of little value to
either side. Tom Marshall and Stuart Clark were the only eye ·witnesses to the insured's death. A number o~ witnesses were called by
the plaintiff in rebuttal, but their testimony is merely a mass of irrelevant detail and conflict as to the time when the insured arrived at
the place known as the wine cellar field. The testimony of the plaintiff herself; Stuart Clark; Tom Marshall and the two witnesses, Jarman and Moore, who saw the insured purchase the carbolic acid at the
drug store, is in complete accord as to time and makes up a consistent
and credible picture of the occurrences. So far as the rest of the evidence is concerned, it may be completely eliminated without materially
affecting the case one way or the other.
Your petitioners allege that they have carried fully the burden of
proof required by law in cases of this kind. The plaintiff herself, has
testified that the insured left his home about 5:30 o'clock on the evening of his death. The insured's brother, Tom Marshall, has testified
that he went out to look for the insured and found him in the wine
cellar field in the act of drinking carbolic acid from which he died.
Both Lindsay Jarman and Harold Moore have testified that the insured bought carbolic acid around six to six-fifteen p. m. the evening
of his death and that in twenty minutes or more, they learned that the
insured was dead. The only reasonable conclusion that could be drawn
fr01n these facts in the light of the previous attempt of the insured to
destroy himself, is that he drank wilfully, with the intention to kill
himself, the carbolic acid that he purchased a few minutes before, at
Borden's Drug Store.
It is not consistent with human experience or possible in the
nature of things that a man could drink the entire contents of a twoounce bottle of carbolic acid except for about a tablespoonful of the
substance, by mistake. It is a matter of common knowledge that
carbolic acid of the concentration which that contained in the bottle
.from which insured drank, was shown to be by the chemical analysis,
is so powerful as to require considerable effort and pain to swallow it.
There is no evidence in the record whatever to indicate that the insured was drunk or drinking at the time of his death, and in fact,
every witness who was asked about his condition, denied that he
showed any appearance of drinking.
It follows 1 therefore, that so far as the evidence is concerned, insured was completely conscious. Of the fact that he administered the

Mutual Insurance Co., et als, vs. Sarah Catherine Marshall

7

potion to himself, there can be no doubt, as it is established by the
unimpeached testimony of his brother, Tom Marshall, who saw him
drink from the identified bottle. There can be little doubt that the
drinking of nearly two ounces of a 96 per cent. solution of carbolic
acid by a man possessed of all his senses must have required a conscious effort of supreme will; and we submit that such an act could be
rationally interpreted only as being in furtherance of a previously
formed intention of suicide.

ARGUMENT ON AUTHORITY
Counsel for defendants concede, as they must, that the burden of
proof is upon them to establish the defense of suicide by a clear preponderence of the evidence; and they are furthermore acquainted with
the extent to which many of the decided cases in this and other jurisdictions have gone, in characterizing the degree of proof necessary to
sustain th,e burden of showing suicide, where it is sought to avoid an
insurance policy on that ground. In most suicide cases due to the inherent nature of the act, the evidence is either wholly or largely circumstantiCll as to every fact and it will be noted from a careful examination of the authorities hereinafter cited and discussed that the rules
which are stated and reiterated throughout the entire line of decisions
in Virginia, relative· to the degree of proof necessary to establish suicide, refer to cases in which circumstantial evidence was the only kind
of evidence before the court and jury. In the instant case, however,
proof of the actual taking of the poison by the insured was accomplished by the unimpeached evidence of an eye witness, thus leaving
only one remaining element of the act of suicide, namely the intention to be proved by circumstances. Having established by an eye
witness the taking of the poison by the accused himself, we contend
that the proven circumstances of the purchase of the poison only a
few minutes before its taking and the nature of the poison substance
itself, are quite sufficient to supply the intentional element and to remove the instant case from that indefinite circumstantial category into
which most suicide cases have fallen and in which the court very
properly requires the facts proved, to be of the highest probative
character.
In the opinion of cqunsel, it will be profitable to examine some of
the decisions of this court in which the verdicts of juries have been
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brought under review where suicide was the principal issue, for the
purpose of comparing and contrasting such cases with the case at
bar.
In Cosmopolitan Life Insurance Association '{}. Koegel, 52 S. E.
166, 104 Va. 619, the insured was discovered dead with a pistol in
his hand and a bullet wound in his head. The verdict of the jury exonerated the insured of suicide as alleged by the company and in refusing to disturb their verdict, the Supreme Court of Appeals said:
"The law is well settled that where the evidence of
self destruction is circumstantial, the defendant fails unless the circumstances exclude with reasonable certainty
any hypothesis of death by accident or by the act of another.'·'
The rule above quoted, has been frequently reiterated in subsequent
decisions and as applied to cases in which proof of self-destruction is
entirely circumstantial, the rule is unquestionably sound but even this
rule requires that the defendant exclude hypotheses of accident only
"with reasonable certainty." Moreover the Koegel case is easily distinguishable on its facts from the case at bar. In that case, no one
saw the insured shoot the pistol which killed him and there was no
proof of the pistol's having been in his possession prior to the tragedy;
nor was their any other circumstance to prove intention; ~hile in the
instant case. there was positive proof that the insured took the poison
by his own hand; that he had purchased it only a few moments before.
In Metropolitan Insurance Company v. DeVault, 63 S. E. 982,
109 Va. 392, the insured, while drunk, was laid down in a warehouse
close by a wharf overhanging a river. The companion who placed
·him there, walked a short distance away and had his attention attracted
in the direction of the insured by a splash and a cry. Looking around,
he observed the insured who was known to be a good swimmer, swimming vigorously toward the opposite shore. Suddenly the insured
raised both hands and sank, as a result of which he drowned. The
Supreme Court of Appeals refused to disturb the verdict for the plaintiff on the ground that accidental drowning was equally consistent with
the evidence as defendant's theory of suicide, with which decision, it
is submitte"d, there can be no legitimate complaint. We suggest, however, that the facts of the De Vault case are too widely different from
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those of the case at bar to. warrant taking the court's time for comparison.
.
In South Atlantic Insurance Co. v. Hurt, 79 S. E. 401, 115 Va.
398, the insured, a wealthy man in good health, was found dead in a
field where he had been watching his cattle feed, with a pistol in his
hand and a bullet wound in his head. No further evidence was available and on appeal, the Supreme Court of Appeals declined to interfere with the jury's verdict for the plaintiff, citing the Koegel case
(supra). Here, however, as in the two preceding cases, there was no
direct proof of the act of suicide and no circumstances to indicate any
preconceived intention or any spontaneous intention at the time the
act was committed; and hence it differs widely from the case at bar.
In Life Insurance Company of Virginia vs. Hairston, 62 S. E.
1057, 108 Va. 832, the insured was found in a moribund condition and
later died from what was ascertained by medical authority to be
strychnin~ poisoning. When discovered and while still alive, the insured refused to make any explanation and there was no proof of his
having had the poison in his possession prior to its taking. The
Supreme Court of Appeals remanded the case for erroneous instructions but in commenting upon the rule laid down in the l(oegel case
(supra) as to the proof necessary to sustain the defense of suicide,
Judge I<:eith, in delivering the opinion of the Court, said as follows:
"On the other hand, it does not require that degree of
proof which is necessary to convict in a criminal prosecution
where it is proper to instruct the jury that they should acquit
unless the evidence is sufficient to convict beyond a reasonable doubt. As apply to the proof of fraudn (italics ours)
"or suicide, the preponderence of the evidence should be
?UCh as to overcome the presumption of innocence of moral
turpitude or crime and if upon a consideration of all the evidence relating to any fact, the jury should be of opinion
that the greater probability is in favor of the existence of
that fact, then they must so find . . . . . "
In otl!er words, the court in the foregoing case goes further than
. the mere enunciation of a rule concerning the degree of proof required. It illustrates the rule by analogy, with the well known rule of
sufficiency where fraud is alleged and places the degree of proof re-
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quired to establish suicide on a parity with that required to establish
fraud. It is well settled in practise and under the authorities that all
that is necessary in order to sustain the burden of proving fraud, is a
clear preponderence.
Applying this test to the case at bar: in which the defendants' evidence is not impeached but fairly corroborated in some of its aspects
·by plaintiff's own testimony and by which the fact of self-destruction
is established by an eye witness, under circumstances from which the
intention to do the act done can be the only rational inference, it would
seem that the defendants have very amply sustained the burden imposed upQ.Tl them.
In Goodbar V; Western and Southern Life Insurance Company,
108 S. E. 896, (Vv. Va.) defendant died from bichloride poison as
establishe~ by medical testimony but there was no evidence of its having been ip his possession prior to the taking of the fatal dose. The
Supreme Court of West Virginia refused to interfere with the verdict
of the jury on the question of suicide. The following language from
the opinion, however, is significant:
"While the evidence tending to show death by suicide
was very strong, still when we consider that the poison was
never traced into Goodbar's possession and the possibility
that it may have been taken innocently by mistake or
been administered to him by someone else, under the belief
that it was another substance, it may be that the jury's verdict upon this question can be justified."
There was no evidence in the foregoing case of any expression or
other indication of intention on the insured's part to destroy himself
and it will be noted that the Court laid particular emphasis on the absence of a fact which is definitely proved by two witnesses in the case
at bar; namely, the previous possession of the poisonous substance.
In none of the foregoing cases was there an eye witness to the
act of the insured. which caused his death as there was in the case at
bar. In none of them was the instrument or means of destruction
shown to have been in the possession of the deceased immediately prior
to his death. None of the means of destruction employed in these
cases, such as shooting, drowning or the taking of tablets resembling
other medical preparations, so completely preclude a rational hy-
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pothesis of accident as does the swallowing of nearly two ounces of
concentrated carbolic acid, under the circumstances shown in the instant case.
In sp.ite of the weight attached to verdicts of juries upon the submission of questions of fact, counsel, nevertheless, feel justified in referring to the repeated ruling of this court, that on appeal, the court
will not feel bound to believe that which is contrary to human experience or natural laws, or that which they judicially know to be incredible. Norfolk and Western v. Strickler, 86 S. E. 824; 118 Va.
153; Virginia Ry. and Power Co. v. Bailey, 96 S. E. 275, 123 Va. 250.
In the Strickler case (supra), the plaintiff was injured by the
collision oj his car with defendant's motor truck The evidence showed that at the point of the collision a wide expanse of the track on
which the truck was being driven could be seen for a distance of
thirty feet, that his car could be stopped within two or three feet, and
although plaintiff testified that he was keeping a careful lookout, he
did not s~ the approaching truck. A verdict for the plaintiff was set
aside on appeal, the court saying in its opinion:
"This Court has repeatedly declared that courts are
.not required to believe that which is contrary to hu!llan experience and the laws of nature, or what they judicially
know to be incredible."

,_._

In the Bailey case, (supra), the plaintiff was injured while ·attempting t~ alight from defendant's street car. She testified that she
was throwp forward off the car by the sudden, .forward movement of
the car after it had once stopped. Although there was no expert testimony in the case explaining the laws of physics applicable to such a
situation, the court, nevertheless, too~ cognizance of those physical
laws whos~ operations are matters of common experience, and on the
theory that plaintiff's version ~f the case was incredible, reversed the
judgment 9f the lower court on the verdict in plaintiff's favor. This
·
language appears in the opinion :
"It is well established that the statutory rule under
which we must consTder the evidence in the case before
us, cannot compel us to accept as true what in the nature of
things, could not have occurred in the manner and under the
circumstances narrated."

12

Mutual Insurance Co., et als, vs. Sarah Catheritte J.l!Iarshall

Now, we earnestly submit that for a conscious man to drink
nearly the entire contents of a two-ounce bottle of carbolic acid by
mistake or accident, is quite as contrary to human experience and as incredible in the light of commonly known laws of nature, as for a body
to be thrown forward by the forward 1novement of a vehicle, or for
a person keeping a careful lookout to fail to observe an approaching
truck on a clear track, visible for thirty feet. Carbolic acid in the
usual co111mercial solution of ninety-six per cent. is a substance in
very common usage for disinfection purposes. It is a thick, oily liquid
with a pet:meating aroma that is highly distinctive. The uncorking of
a two-ounce bottle of it in the room of ordinary dimensions would fill
the room yvith the odor. The neck of a two-ounce bottle is small, so
that the oi!y liquid would trickle through it slowly if the bottle should
be turned ..up and drunk from. As commonly known, and as testified
by Dr. Small, the chemist put on the witness stand by defendants, the
contact of a few drops of the acid with the human skin will produce
immediate_ burning and severe pain. E. H. Copenhaver, anoth.er witness testi~ed that the insured had blisters about his mouth and chin
immediately after his death. ·
If Robert Marshall had raised the bottle of carbolic acid to his
lips under, the mistaken belief that it was another substance, his sight,
his sense of smell, 'and, these failing him, the pain produced by the
first few drops that trickled from the bottle into his mouth, would have
warned him in time to prevent fatality. But he did not stop. He
drank all gut a table spoonful of the modent, powerful, poison, then
threw the bottle fron1 him in a paroxysm of pain and collapsed--to his
&~
~
Although counsel do not pretend that their research in this case·,
has been c_onclusive, they have been unable, nevertheless, in the course \.
of a prot!'actecl investigation, to discover a single reported case in
which it has been claimed that a person swallowed carbolic acid by
mistake. The only inference consistent with human experience which
could be rationally drawn from Marshall's behavior, especially when
coupled wjth the fact that only a short while before the tragedy, he
bought the;. poison and had it in his possession, is that he intentionally
swallowed it for the purpose of ending his life. This inference the
jury declined to draw in spite of the complete absence of any evidence
tending in the slightest degree to support a contrary theory of the
occurrence.
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SECO+'JD ASSIGNMENT OF ERROR
INSTRUCTION NO. 2 LEAVES THE JURY FREE TO GO
BEYOND THE EVIDENCE
With all deference to the court below, it is submitted that instruction No. 2, which is the subject of this assignment of erro~, is inartificially phrased; that it permits the jury to found their. verdict upon
mere supposition rather than upon proven facts in the evidence, and
that it imposes a greater burden upon defendants to sustain their defense than the law intended.
This instruction, after telling the jury that the burden of proof
is upon the defendant to show that the plaintiff took carbolic acid for
the purL>~se of committing suicide, states that, "this must be shown
by such evidence as will exclude with reasonable certainty, every reasonable supposition of accidental death." The same instruction then
proceeds to tell the jury that "unless this is shown from all the evidence" (italics ours) "you must find for the plaintiff ·on the issue of
suicide." The two major objections to the instruction are: 1. The
court's use of the word, "supposition," and 2. In stating in the last
clause of the sentence, that the defendants must have their defence
supported by "all the evidence."
( 1) It is elementary that a verdict cannot be founded upon mere
supposition or conjecture, but the court in the instant case instructed
the jury Jhat the defendants must exclude from their (the juror's)
mind~; every reasonable supposition that the insured met his death by
other means than suicide. It is true that the Supreme Court of
_l(ppeals has sanctioned in the Koegel case, (supra), the use of the
1,/ word "hypothesis" in this connection, and it may be admitted that
/ from an etomological standpoint, the two words, supposition and
~
hypothesis, are counterparts of each other, the former stemming from
the Latin, the latter from the Greek. In standard English di!Ctionaries, they sometimes appear as synonyms for certain tneanings. But it must likewise be conceded, we think, that in common acceptation, in popular usage, the two words diverge widely
in meaning, supposition being commonly taken to denote something
assumed, a conjecture or fancy; hypothesis, on the other hand meaning
a pattern of things constructed from established facts. A supposition
may be arrived at entirely subjectively by the person supposing, while
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an hypoth~sis must have an antecedent basis of fact. W~atever may
be said for or against this distinction upon strictly academic grounds
by the pure logician, we believe that it fairly expresses the difference
ascribed to the two words in the popular mind, and hence in the minds
· of seven rural jurors.
In Johnson v. State, 16 So. 99, (Ala.), the Alabama court said:
"Supposition has no legitimate sphere or habitation in
judicial administration."
And the same court in Continental Casualty Co. ·v. Paul, 95 So.
814, state~ this familiar proposition:
"Verdicts may not be rested upon pure suppo~ition or
speculation, and the jury will not be permitted to merely
guess as between a number of causes where there is no
satisfactory foundation in the testimony for the conclusion
they have reached."
Obviously, decisions might be multiplied at length, in which supposition has been outlawed as a justification for a jury's verdict. In
the opinion of counsel, the most persuasive featu.re of their argument
upon the error in this instruction, is the verdict itself, which could not
have been ..founded upon any evidence in the case, and hence must
have been arrived at after the court told the jury that the--burden was
on the dej~ndants to eliminate every contrary supposition from their
minds, and. that unless this was done, they might base their ver-1iict
upon any supposition. they were still able to indulge.
(2) The second objectionable feature of the instruction aggravates the first and together they result in placing a burden upon the
defendants which the law does not contemplate and no amount of / ~
proof humanly available would be sufficient to di.scharge. "Unless this
is shown" (meaning the defendants' theory of the case as outlined in :_._....~
the first part of the instruction), the court told the jury, "from all the
evidence, you must find for the plaintiff on the issue of suicide.". The
effect of this phrasing is to tell the jury that all the evidence introduced
must support the facts which it is incumbent upon the defendants to
prove, or· ip other words, that if there is any conflict in the evidence,
they must find in favor of the plaintiff. Such a degree of proof ts not
·
required even in a criminal prosecution.
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.We submit that by the giving of this instruction, the court inadvertently misled the jury into the conclusion that they might base
their verdict upon supposition rather than upon the evidence, and
that if any of the evidence was unfavorable to the defendants, it was
their duty to find for the plaintiff. With such an instruction, in a
case in which the sympathies of the jury would naturally incline toward the plaintiff, it is less difficult to understand how the jury reached
its verdict upon the insufficient evidence before it, than it might have
been, had the jury been more clearly instructed in accordance with the
law applicable.

CONCLUSION
The tule as to burden of proof as laid down in Cosmopolitan
Life Insurance Association v. Koegel_, (supra), requires that the defendants must refute two hypotheses to be reasonably constructed from
the evidence : 1. That of accidental death ; 2. That of death by the
act of another.
Defendants have successfully met the first by evidence of intentional suicide:
(a) by showing that the insured purchased the poison only a
short while before his death;
(b) by showing the nature of the substance swallowed and the
effort which embibing it must have required;
(c) ~y showing a previous attempt on the part of the insured to
take w.s·1ife.
~./The second, defendants completely rebutted by the undisputed
~vidence of the insured's brother, that he saw the insured himself,
/swallow the carbolic acid ; and that at the time, there was no one
t1' close enough to him to have administered it.
·. Pl~intiff introduced no evidence whatever which refuted the facts
proved by defendants or the reasonable inferences from such facts.
Thus defendants amply sustained the burden of proof upon them,
whether tested by the rule laid down in the Koegel case, (supra), or
by the analogy with the degree of proof necessary to establish fraud,
as suggested by Judge l(eith in the Hairston case, (supra).
But the jury, in obedience to an instruction which in effect, told
them that they might found their verdict upon any supposition remaining in their minds after hearing the evidence, and that they must find
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for the plaintiff unless all the evidence, by whichever side introduced,
supported the defendants' case, followed their own inclinations and
found for the plaintiff.
For the foregoing reasons, your petitioners respectfully pray that
a writ of error and supersedeas may be awarded, bringing the judgment of .the Honorable Circuit Court of Albemarle County under review; that the judgment may be reversed and final judgment for the
defendants entered by the Supreme C~urt of Appeals.
Couns.el respectfully ask the privilege of using this petition as
their opening brief upon the hearing of the case, in the event that their
prayer fg.r a writ of error should be granted, and further desire that
an opportpnity be given them to state their reasons in support of this
petition orally, when the petition shall be presented.
A true copy of the foregoing petition was delivered to Gilmer
& Graves, and L. W. Graves, Jr. of Charlottesville, Virginia counsel
for plaintiff in the Court below on the 5th day of May, 1931.
Respectfully submitted,
MUTUAL INSURANCE COMPANY OF
RICHMOND, VIRGINIA; and
PEOPLES LIFE INSURANCE COMPANY OF
WASHINGTON, D. C.
By Counsel.
DENNY & VALENTINE, DAVID J. \1\TOOD
and T. M. BOYD, counsel for petitioners.
We, the undersigned attorneys, qualified to practise and practising, before the Supreme Court of Appeals of Virginia, do hercli>y
certify that in our opinion, the judgment of the Circuit Court of
Albemarle County, rendered upon the trial of the case of Sarah Catherine Marshall v. Mutual Insurance Company of Richmond, Vir- ~.
ginia; and Peoples Life Insurance Company of Washington, D. C.,
ought to be reviewed by the Supreme Court of Appeals.
Given under our hands this 5th, day of May, 1931.
CHARLES S. VA LENTINE,
COLLINS DENNY, fR.
Received May 6, 1931.

H. S. J.
May 20, 1931. Writ of error and supersedeas in each case,
Bond in each case $800.00
LOUIS S. EPES.
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*VIRGINIA:
In the Circuit Court of the County of Albemarle

SARAH CATHERINE MARSHALL ................. . Plaintiff
Vo

MUTUAL INSURANCE COMPANY OF RICHMOND
VIRGINIA
AND

.Notice of Motion

PEOPLES LIFE INSURANCE COlVIPANY OF
WASHINGTON, D. C.
o

•

o

••

o

••••••••••••••

Defendants

Pleas before tile Circuit Court of the County of Albemarle,
October Term, 1930
BE IT RElVIEMBERED that heretofore, to-wit, on the 14th day
of August, 1930, came the plaintiff, Sarah Catherine Marshall, by
counsel, and caused to be returned to the Clerk's Office of th.e Circuit
Court of the County of Albemarle her notice of motion for judgment
against the defendant, Mutual Insurance Company, of Richmond,
Virginia, a domestic corporation, returnable before said court on
October 6, 1930, which said notice of motion, a copy. of which was
duly executed upon said defendant corporation on August 13, 1930,
is in words and figures following, to-wit :
2*

*.NOTICE OF MOTION FILED OCTOBER 6, 1930

You are hereby notified that on the 6th day of October, 1930, I
shall inove the Circuit Court of Albetnarle County, Virginia, for a
judgment against you for the sum of $500.00 with interest thereon
from the 1stday of July, 1930, until paid, the satne being justly due to
me from you for this that heretofore, to-wit:
On June 24, 1929, you issued an insurance policy, your policy No.
855293, to Robert E. Marshall, insuring the life of the said Robert E.
Marshall and agreeing to pay me, as the named beneficiary under said
policy, upon satisfactory proof of the death of Robert E. Marshall,
the sum of $500.00. The said Robert E. Marshall died June 6, 1930,
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and satisfactory proof of his death has been furnished to you. And
although you have been repeatedly requested to pay, in accordance
with the terms of said contract of insurance, the said sum of $500.00
to me you have wholly failed to do so.
Given under my hand this 12th day of August, 1930.
SARAH CATHERINE MARSHALL.
By Counsel.
GILMER & GRAVES, p. q.
3*

*AND BE IT FURTHER REMEMBERED that on
another day, to-wit, on the 16th day of August, 1930, came
again the plaintiff, Sarah Catherine Marshall, by counsel, and caused
to be returned to the Clerk's Office of the Circuit Court of the County
of Albemarle her notice of motion for judgment against the defendant, Peoples Life Insurance Company of Washington, D. C., a foreign
corporation, returnable before said court on Oct~ber 6, 1930; which
said notice of motion, a copy of which was duly executed upon said
defendant corporation on August 15, 1930, is in words and figures
following, to-wit:
4*

*.NOTICE OF 1\10TION FILED OCTOBER 6, 1930

You are hereby notified that on the 6th day of October, 1930, I
shall move the Circuit Court of Albemarle County, Virginia, for a
judgment against you for the sum of $500.00, with interest thereon
from the 1st day of July, 1930, until paid, the same being justly due
to me from you by reason of the following facts, to-wit:
On July 1, 1929, you issued an insurance policy, your policy No.
2866108 to Robert E. Marshall, insuring the life of the said Robert E.
Marshall and agreeing to pay me, as the name beneficiary under said
policy, upon satisfactory proof of the death of Robert E. Marshall, the
sum of $500.00. The said Robert E. Marshall died June 6, 1930, and
satisfactory proof of his death has been furnished to you. And although you have been repeatedly requested to pay, in accordance with
the terms of said contract of insurance, the said sum of $500.00 to
me you have wholly failed to do so.
Given under my hand this 12th day of August, 1930.
SARAH CATHERINE MARSHALL.
By Counsel.
GILMER & GRAVES, p. ·q.
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*PLEA OF TENDER
Filed in Open Court Nov. 14, 1930

This day the said defendant by its attorney, comes and said that
the said plaintiff ought not to have or maintain this action against it to
recover any claims or interest by reason of the non-payment of the
sum of ($24.00) in this ·action mentioned, because the said defendant
on the day when the said sume became due and payable was ready and
willing and then tendered and offered to pay, as returned premiums on
the policy sued on in this action and which premimns were paid by the
assured· under the terms of the policy sued on in this action, to the
said plaintiff, the sum of twenty-four dollars ($24.00) in lawful currency of the United States to receive which of the said defendant, the
said plaintiff then wholly refused and the said defendant says that
from thence whether to it hath been and still is ready to pay to the
said plaintiff the sum of twenty-four dollars ($24.00) and the said
defendant now brings into Court here ready to be paid to the said
plaintiff if she will accept the same and this·the said defendant is ready
to verify;
Wherefore, the said defendant prays judgment as the said
6*
plaintiff ought to have or·maintain her action *aforesaid, thereof against it as to any claim or interest by reason of the nonpayment of the said sum of twenty-four dollars ($24.00).
MUTUAL INSURANCE COiviP ANY
OF RICHMOND, VIRGINIA.
By Counsel.
7*

*PLEA OF TENDER
Filed in Open Court Nov. 14, 1930

This day the said defendant by its attorney, comes and says that
the said plaintiff ought not to have or maintain this action against it
to recover any claims or interest by reason of the non-payment of the
sum of eighteen dollars ($18.00) in this action mentioned, because the
said defendant on the day when the said sum became due and payable
';,:as ready and willing and then tendered and offered to pay, as returned premiums on the policy sued on in this action and which
premiums were paid by the assured under the terms of the policy sued
on in this action, to the said plaintiff the sum of eighteen dollars
($18.00) in lawful currency of the United States to receive which of
the said defendant, the said plaintiff then wholly refused and the said
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defendant says that from thence whetherto it hath been and still is
ready to pay to the said plaintiff the sum of eighteen dollars ($18.00)
and the said defendant now brings the same into Court here and ready
to be paid to the said plaintiff if she will accept the same and this the
sai~ defendant is ready to verify;
Wherefore, the said defendant prays judgment as the said
8*
plaintiff ought to have or maintain her action *aforesaid, thereof against it as to any claim or interest by reason of the nonpayment of the said sum of eighteen dollars ($18.00).
PEOPLES LIFE INSURANCE COMPANY OF WASHINGTON, D. C.
By Counsel.
9*

*PLEA OF NON-ASSUMPSIT FILED
OCTOBER 6, 1930

The said defendant b'y its attorneys comes and says that it did
not at any time promise or undertake in the manner and form as the
said plaintiff hath complained in her notice of motion.
And of this said defendant puts~ itself upon the country.
And the jury was discharged.
DAVID J. WOOD
10*

AND

T. MUNFORD BOYD, p. d.

*ORDER ENTERED NOVEMBER 14, 1930
This day came the plaintiff in the above entitled action, Sarah
Catherine l.VIarshall, and likewise came the defendant, The Mutual
Insurance Company of Richmond, Virginia, and the Peoples Life Insurance Company, by their respective attorneys and by agreement between counsel for both plaintiffs and defendants it is ordered that these
two cases be jointly heard before the same jury rendering separate
verdicts therein.
And each of said defendants having filed in open court its plea
of the general issue to said plaintiff's action herein the plaintiff replied generally thereto and issues were joined.
Thereupon, came the following jury of seven (7), the same being
a portion of the venire summoned for the trial of J. G. Shelton, for
felony, during the current term of this court, namely: Ashby Adams,
G. W. Ferneyhough, B. D. Munday, J. W. Hopkins, L. F. Goodall,
Oscar L. Smith, and John Woodson, who upon examination being
found duly qualified, were elected tried and sworn the truth to speak
upon the issue joined.
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11 *

*And the jurors aforesaid, having fully heard the evidence and arguments of counsel, retired to their room to consider of their verdict and after some time returned into court with the
following verdicts, to-wit:
"We the jury find for the plaintiff, the amount claimed
in the notice.
ASHBY ADAMS, Foreman."
"We the jury find for the plaintiff, the amount claitned
ASHBY ADAMS, Foreman."
. in the notice.
And the jury was discharged.
Thereupon, each of said defendants moved the Court to set aside
the verdict herein returned against it upon the ground that said verdict
is contrary to the law and the evidence. But the Court overruled said
motion and declined to set aside each of said verdicts; to which action
and ruling of the Court each defendant, by counsel, excepted.
It is therefore adjudged and ordered that the plaintiff, Sarah
Catherine Marshall, recover and have judgment against the defendant,
The Mutual Insurance Company of Richmond, Virginia, for .the sum
of FIVE HUNDRED DOLLARS ($500.00) the amount of damages
by the jury in its verdict ascertained, with interest thereon at 6 per
cent. per annum from this the 14th day of November, 1930, until paid,
together with her costs by her about her action herein expended.
12*
*And it is further adjudged and ordered that the plaintiff,
Sarah Catherine Marshall, recover and have judgment against
the defendant, Peoples Life Insurance Con1pany, for the sum of FIVE
HUNDRED DOLLARS ($500.00) the amount of damages by the
jury in its verdict ascertained, with interest thereon at 6 per cent. per
annum from this the 14th day of November, 1930, until paid, together
with her costs by her about her action herein expended.
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13*

TRANSCRIPT OF .EVIDENCE
In the Circuit Court of Albemarle County

SARAH CATHERINE MARSHALL ................. . Plaintiff
vs.
MUTUAL INSURANCE COMP.A.NY OF RICHMOND,
VIRGINIA
Transc~ipt

of Evidence January 12, 1931

14*

*The following evidence on behalf of the plaintiff and of
the defendants, respectively, as hereinafter denoted, is all of the
evidence that was introduced on the trial of this case with the exception
of the bottle referred to as defendants' exhibit No. 2, referred to on
page 36.
15*

*In the Circuit Court of Albemarle County, Virginia

SARAH CATHERINE MARSHALL

v.
MUTUAL INSURANCE COMPANY OF RICHMOND,
. VIRGINIA
AND

PEOPLES LIFE INSURANCE COMPANY
FRIDAY, NOVEMBER 14, 1930
TRANSCRIPT OF EVIDENCE
PRESENT:
L. W. Graves and George Gilmer, Attorneys for Sarah
Catherine Marshall, the plaintiff;
Charles S. Valentine, Attorney for Mutual Insurance
Company of Richmond, Virginia, one of the defendants;
and
T. Munford Boyd and David J. Wood, Attorneys for
People's Life Insurance Company, the other defendant.
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*PLAINTIFF'S EXHIBIT "A"

THE
MUTUAL INSURANCE COMPANY, RICHMOND, VIRGINIA
(SEAL) Sic Semper Tyrannis
Incorporated by special act of the Legislature of the State of Virginia
TWENTY YEAR PAYMENT LIFE POLICY
IN CONSIDERATION of the representations made in the application for this policy, which application is hereby made a part of
this Contract, and the payment of the premiums mentioned in the
schedule on page four, on or before each Monday, until premiums have
been paid for TWENTY full years, The Mutual Insurance Company,
of Richmond, Virgin~a,
AGREES TO PAY, at its Home Office in the City of Richmond,
Virginia, subject to the terms and conditions printed below, and on
the second, third, and fourth pages hereof, the amount of insurance
named in the schedule on page four upon receipt of satisfactory proofs
of the death of the Insured, made in the manner, to the extent, and
upon blanks required by the Company, the amount due hereunder to
the person or persons named in said schedule, unless settlement shall
be made under the provisions of Condition Twelve hereof; provided,
however, that no 'obligation of any character is assumed by the Company prior to the date of this Policy, nor unless on the date and delivery hereof, the Insured is alive· and in sound health, and one or
more weekly premiums have been paid hereon.
The Insured, if an adult, may at any time change the beneficiary
designated in this Policy. If a n1inor, the parent or guardian of the
insured may make such change; but no change will be recognized unless undorsed on the Policy by the Company.
·
Proofs of death shall be made upon blanks to be furnished by
the Company and shall contain the answers to each question propounded to the claimant, physicians, and other persons, and shall contain the record, evidence, and verdict of the coroner's inquest, if any
be held. All the contents of such proofs of death shall be evidence of
the facts therein stated in behalf of, but not against the Company. 17*
*If the age of the insured is not correctly stated herein, no
greater amount will be paid than the premium hereon would
have purchased at the true age.
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The privileges, options, and provisions set forth on the second,
third, and fourth pages hereof form part of this contract and are binding on both parties hereto.
IN WITNESS WHEREOF, The Mutual Insurance Company
of Richmond, Virginia, hath, by its President and Secretary, signed
and delivered this Policy, at the City of Richmond, Virginia, on the
date hereof as stated on page four.

J. L.

WALKER,
Secretary.

J.

N. WALKER,
President.

SEAL-The Mutual Insurance Company of Richmond, Virginia, Incorporated by the Legislature of the State of Virginia. March
5, 1894.
Page One
CONDITIONS AND RESTRICTIONS
The following are the Agreements and Conditions referred to on
the face of this Policy and are a part of the same.
First.-The weekly premium stated in this Policy shall be paid to
the· Company on or before every .Monday during the continuance of
this Contract; but should the death of the insured occur while any
premiums on this Policy are in arrears, not exceeding four Mondays,
the Company shall be liable for the sum insured, under the conditions
and restrictions herein set forth. ·
Second.-!£ the insured is over nine years of age at the date of
this Po_licy, and death occur, the whole amount stated in schedule on
page four will be payable, subject to the terms and conditions of this
Policy.
Third.-The insured may, without notice to the Company, engage
in any occupation, except in naval or n1ilitary service in time of actual
war, or militia when in active service, or in blasting or mining;
but not in any of the occupations above .excepted, · unless
18*
*permission to do so is endorsed on the Policy by the Company; nor will any clain~ be paid within one year from date of
issue hereof for suicide, whether the insured is sane or insane; nor in
any case where the insured dies at the hands of the beneficiary; nor if
death results from any venereal disease, or injury incurred while
violating any of the laws of the land, or if death is caused by the
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hands of justice, or is caused by i11L1norality or drunkenness; but the
Company will, in such cases, return to the beneficiary the premiums
paid on this Policy.
Fourth.-!£ the insured shall without the written permission of
the Company, engage in either of the occupations excepted in the foregoing section; ir if any of the representations upon which this Policy
is granted are not true; or if the conditions of the said Policy be not,
in all respects, observed; or if said Policy shall, in any way, be assigned, sold, mortgaged, or otherwise parted with, without the consent
of the Company; or if any erasure or alteration shall be made, this
Policy shall thereupon become void, and the premiums paid hereon
shall be forfeited to the Company.
Fifth.-This Policy and the Receipt Book, in which are entered
the premiums paid for same, shall at all times, on the application of any
authorized officer or servant of the Company, be produced and enhibited to him, and before any payment by the Company can be claimed
under this Policy, said Policy and all Receipt Books must be surrendered to the Company.
Sixth.-The insured shall keep the Company informed as to his
or her residence. The collection of premiums by agents is an accommodation not provided for in this Contract, and the failure of an ·agent
to call for the collection of premiums will not be accepted as an excuse
for non-payment, as all premiums can be paid at the office of the Company, daily, except Sunday and legal holidays.
Seventh.-N o suit shall be brought or action commenced against
said Company under this Policy until thirty days have expired, after
filing in its office all proofs of claim upon all forms provided by
19*
the Company, nor after twelve months from date *of death of
the insured, any and all statutes of limitations to the contrary
notwithstanding.
Eighth.-!£ the Insured dies from any pulmonary, kidney or
heart disease, apoplexy, pellagra, rheumatism, insanity, or any form of
consumption, or having .its inception, within one year from the date
hereof, the liability of the Company shall be limited to one-half the
amount that would otherwise be payable.
Page Two
Ninth.-This Policy, or the application made for same, cannot
be altered, amended, or in any way or manner changed in its conditions, except by an agreement in writing, signed by the President, and
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Secretary, and attached to and made a part of such Policy or application.
Tenth.-The liability of the Company under this Policy shall be
limited to the amount of premiun1s paid hereon, if there be in force
upon the life of the insured, a Policy previously issued or assumed by
this Company, unless this Policy contains an endorcement by the Company, that such prior Policy may remain in force. The Com'pany shall
not be presumed or held to know of the existence of any previous
Policy, and the issuance of additional Policies shall not be deemed a
waiver of this condition.
Eleventh.-!£ four or more weekly premiums are due on this
Policy, it thereupon becomes lapsed and void, and all premiums previously paid thereon forfeited to the Company, except as provided in
Condition Sixteen. But said Policy may be revived if no more than
fifty-two. weekly premiums are due, upon the payment of all arrears
and upon satisfactory evidence that the insured is in sound health; and
will be in benefit after two weeks from date of revival, provided the
insured shall be in good health prior to and up to two weeks after such
revival.
Twelfth.-The Company may make any payment provided for in
this Policy to the insured's husband or wife, or any relative by
20*
*blood, or. lawful beneficiary, and the production by the Company, of a receipt signed by any or either 9f said persons, or of
other sufficient proof of such payment, shall be conclusive evidence
that all claims under this Policy have been fully satisfied.
Thirteenth.-SPECIAL BENEFITS FOR ACCIDENT.Should the insured by an accident, lost both hands at or above the
wrist, or both feet at or above the ankle, or one hand and one foot
as above, or permanently lost the sight of both eyes, the Company
will pay the amount that would be due at the death of the insured, and
this Policy shall thereupon terminate. Should the insured be killed by
accident while riding as a passenger on a railroad train, street car, or
public elevator, the Company shall be liable for double the amount
that would otherwise be due. .The Company reserves the right to
ltave the insured examined by a physician of its selection to determine
if accident was the cause of disability and said accident must be reported to the Company within thirty days from date accident was
received.
Fourteenth.-This Policy shall be incontestable after it has been
in force during the lifetime of the Insured for a period of one year
from its date of is~ue except for the non-payment of premiums or misstatement of age.
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Fifteenth.-CASH SURRENDER V ALUE.-After five years
from date hereof, and at the end of any year thereafter, the Company
will pay the Insured as a Cash Surrender for this Policy, provided this
Policy is duly surrendered to the Company within three months after
the expiration of said five years or any year thereafter, the amount to
be based upon the Company's table of values in force at the time this
Policy was issue.
Sixteenth.-PAID-UP POLICY.-Upon surrender of this
Policy and all Receipt Books, after said Policy shall have been in
force five years or over and the full premiums for said period shall
have beeri paid, and within three months after any premium is
21 * due and un*paid, the Company will issue, upon application
made upon blanks furnished by the Company, a Paid-Ui)
Policy, upon which no further premiums shall be required, for such
an equitable amount as allowed in Company's table of values in force
at the time. this Policy was issued.
Page Three
SCHEDULE REFERRED TO ON FIRST A.ND SECOND
PAGES
Policy No. Date of Policy Name of Age Next Weekly
Amt.
of
Insured .Birthday Premium
Robert E.
:Insurance
855293
Jun. 24-1929 Marshall
35
48
$500.00
N arne of Beneficiary
Sarah Marshall

Age
35

If the insured is under nine years of age at the date of this Policy,
the amount to be paid by the Company in case of the death of the insured, is set out in the Schedule of rates printed herein. Provided that
should death occur before the insured is six months old, regardless of
the premium of the age of the Policy, only Five Dollars will be paid.
If the insured is over nine yea·rs of age at the date of this Policy, the
amount to be paid in case of the insur.ed death is written above; subject, however, to the conditions named in this policy.·
For Five Cents a week the amount below will be paid. For Ten
Cents a week twice the amount below will be paid. For Three Cents
a week, three-fifths of the amount below will be paid.
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A m o u n t payable,
provided death occur
after Policy has been
Age Nex·t Birthday (Read Down)
1 1 2 1 3 1 4 I 5 I 6 I 7 I 8 I 9
in forceUnder One Year ... $ 20$ 25 $ 34$ 40$ 48$ 58$ 70$ 90$105
One Year . . . . . . . . 25 34 40 48 58 70 90 105 109
Two Years . . . . . . . 34 40 48 58 70 90 105 111
Three Years . . . . . . 40 48 58 70 90 105 113
Four Years . . . . . . . 48 58 70 90 105 116
Five Years . . . . . . . 58 70 90 105 118
Six Years . . . . . . . . 70 90 105 121
Seven Years . . . . . . 90 105 123
Eight Years ...... 105 125
Nine Years . . . . . . . 125
Insurance under the above table
does not cease at age ten, but
remains during the continuance
of this Policy, subiect to its
conditions.
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Page Four
*THE
MUTUAL
INSURANCE
COlVIPANY
OF
RICHMOND, VIRGINIA
(SEAL)
SIC SEMPER TYRANNIS
TWENTY YEAR
PAYMENT LIFE
POLICY
Home Office
Richmond, Virginia

June 18, 1920.
Received of the Mutual Ins. Co. of Richmond, Twenty-four no/
100 dollars ($24.00) in full payment for all claims under this Policy.
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*PLAINTIFF'S EXHIBIT "A"
PEOPLES LIFE INSURANCE COMPANY
of Washington, D. C.

Incorporated under the laws of the United States in the District of
Columbia.
CERTIFICATE OF INSURANCE
In Consideration of the representation made in the application
for this Certificate, which application is hereby made a part of this
contract, and the payment of the weekly premium stated in schedule
below, which latter it is agreed shall 'at all times be paid in advance to
the Company or its authorized representative, on or before each and
every Monday during the continuance of this contract, and upon all
the conditions and provisions appearing upon the reverse side hereof,
which are hereby made a part of this certificate of insurance as fully
as though recited at length over the signatures hereto affixed, hereby
agrees, upon satisfactory proof of the death of the Insured to pay at
once the amount named in schedule, subject to said conditions and
provisions, as death benefits to the person or persons named herein
as beneficiary, or to the legal representative of the insured,. or to any
person or persons having incurred expense for the burial of the insured.
SCHEDULE ABOVE REFERRED TO
Name of Beneficiary
Sarah Catherine Marshall

Name of Insured
Robert E. Marshall

Age Next
Birthday of Insured
36 Yrs.
Number of Policy Date Amount of Insurance Weekly Premium
2866108
July 1, 1929
$500.00
36 cents
SEAL
Peoples Life Insurance Company
Incorporated 1895
Reincorporated 1903
Washington, D. C.
M. H. CRISWELL, Secretary.
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IN WITNESS WHEREOF, Peoples Life Insurance Company
of Washington, D. C. has caused this Policy to be signed and sealed by
its President and Secretary, at Washington, D. C.
W. W. CRISWELL, President.
24*

*CONDITIONS

1. The terms of this policy cannot be changed, or its conditions
varied except by a written agreement, signed by the President or
Secretary of the Company. Therefore Agents (which term includes
Superintendents and Assistant Superintendents) are not authorized
and have no power to make, alter, or discharge contracts, waive forfeitures, or receive premiums ori Policies in arrears more than four
weeks, or to receipt for the same in the Receipt Book, and all such
arrears given to an Agent shall be at the risk of those who pay them
and shalt not be credited upon the policy, whether entered in the Receipt Book, or not, as all policies are void when in arrears more than
four weeks, but may be revived within one year from the date of its
becoming void as aforesaid by the payment of all arrears, provided
that at the time of such payment the insured be in good health and no
acceptance of any premium shall be a waiver of this condition. If
the policy. be allowed to become void all premiums paid shall be forfeited to the Company except as provided herein.
2. Unless otherwise stated in the blank space below in a waiver
signed by the Secretary, this Policy is void if the insured before its
date has been rejected for insurance by this or any other company,
order or association; or has had before said date any pulmonary
disease, or chronic bronchitis, or cancer, or disease of the heart, liver
or kidneys. The liability of the Company shall be limited to the
amount of the premiums paid hereon if any other policy on said life
shall have been previously issued by this Company, and shall be in
force at the date hereof, unless this or the previous policy contains an
endorsement signed by the President, Vice-President, or Secretary that
this policy may also be in force at the time. The Company shall not
be presumed to know of the existence of any previous policy, and in
such case the issuance of this policy shall not be deemed a waiver of
this condition.
*3 All payments are due and payable at the office of the
25*
Company, and the sending of a collector for your payments is
only an act of courtesy, and the failure of the collector to call for payment will not be deemed an excuse for non-payment, as the insured
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can pay their Premiums at the office at any time during office hours,
and it shall be the duty of the Insured to notify the Company of any
change of residence or post-office address.
4. If the death of the insured be caused by his or her own hand
whether sane or insane or from the result of any violation of the
laws of the land, the liability of the Company is limited to a retur1z of
the premiu-ms paid upon this policy; and, if within two years from the
date hereof, whether the insured die or not, the falsity of any statement made by the insured in the application herefor be discovered by
the Company and notice"thereof be given to the insured or to the beneficiary, his Policy shall be void, arid the Company shall pay to the
Insured if living, or to the beneficiary, if the Insured be dead all
premiums paid upon this policy; and upon such payments, or tender
the Company shall be relieved of all further liability hereunder. Provided further, however, that if the insured dies from any pulmonary,
kidney or heart disease, apoplexy, syhpilis or tuberculosis in any
form, having its inception within one year from the date hereof the
liability of the Company shall be one-half the amount that would
otherwise be payable.
5. Proofs of death under this Policy shall be made upon blanks
to be furnished by the Company, and shall contain answers to each
question propounded to the claimant, physicians, and other persons,
and shall contain the record, evidence and verdict of the Coroner's.inquest, if any be held.
6. The benefits proved in this policy may be adjusted for misstatement of age in accordance with the Company's Table of Rates at
the date hereof.
26*
*7. No suit or action at law or in equity shall be maintained to enforce the performance of this contract, unless commenced within one year next after the death of the insured under this
policy. If conclusive evidence against any claim, the provisions of any
policy. If any suit be commenced after one year, the lapse of time
shall be conclusive evidence against any claim, the provisions of any
and all statutes of limitation to the contrary notwithstanding.
SPECIAL PRIVILEGES AND CONCESSIONS TO
POLICY HOLDERS
PRIVILEGES.-The insured may reside anywhere, travel anywhere and engage in any legal occupation whatever without permit
from the Company and without affecting his or her right hereunder.
The insured may at any time change the beneficiary hereunder by
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designating the substituted beneficiary upon the Company's form for
change of beneficiary, and filing the same at the Company's Home
Office, and having the name of the substituted beneficiary entered as
such upon the books of the Company.
CASH SURRENDER V ALUE.-After five years from date
hereof, and at the end of any year thereafter, the Company will pay
the Insured, as a Cash Surrender for this Policy, provided this Policy
is duly surrendered to the Company within three months after the
expiration of said five years or any year thereafter, the amount to be
based upon the Company's table of values in force at the time this
Policy was. issued.
·
PAID-UP POLICY.-Upon surrender of this Policy and all Receipt Books, after said Policy shall have been in force three years or
over and the full premiums for said period shall have been paid, and
within three months after any premium is due and unpaid, the Company, will issue, upon application, made upon blanks furnished by the
Company, a Paid-up Policy, upon which no further premiums shall be
required, for such an equitable amount as allowed in Company's table
of valued in force at the time this Policy was issued.
ACCIDENT CONCESSIONS.-If. while the Policy is in full
force and effect, and while NO PREMIUM IS DUE AND
27*
UNPAID, the insured *shall lose by the severance of both
.
hands, or both feet, or one hand and one foot, or lose permanently the sight of both eyes total and permanent disability shall be
deemed to exist, and the amount of insurance then payable in the
event of death or at maturity of the Policy shall be paid immediately
upon receipt by the Company of due proof of such loss and the surrender of this Policy.
(BACI<)
Life Policy
PEOPLES LIFE INSURANCE COMPANY
of
Washington, D. C.

$ ........ Received this .... day of. ........... 19 .. , of PEOPLES
LIFE INSURANCE COMPANY ...................... Dollars,
which payment is in full for all claims against said Company upon
within Policy No............... issued upon the life of. ........ .
Witness ..................... .

. . . . . . . . . . . . . . . . . . . . (Seal).
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*WITNESS FOR THE PLAINTIFF
MRS. SARAH CATHERINE MARSHALL,

a witness of lawful age, called on behalf of the plaintiff, after being
duly sworn, testified as follows :
Direct Examination

BY MR. GILMER:
Q
A
Q
A

I believe you are Sarah Catherine Marshall?
Yes, sir.
Y ott are the widow of the late Robert E. Marshall?
Yes, sir.
Q I hand you here policy of insurance number 855293 of the
Mutual Insurance Company of Richmond, Virginia on the life of
Robert E. Marshall, dated June 24th, 1929 and payable to Sarah
Marshall for $500.00 and policy number 2866108 of the Peoples Life
Insurance Company of Washington, D. C., on the life of Robert E.
Marshall dated July 1st, 1929, payable to Sarah Catherine Marshall
for $500.00. I notice that they are on the life of Robert E. Marshall
and payable to Sarah Marshall. Is that Y<?tt?
(At this point the two insurance policies were introduced into evidence, the Mutual Insurance Company's policy being plaintiff's Exhibit "A" and Peoples Life Insurance Company's policy being plaintiff's Exhibit "B.")
A
Q

Yes, sir. (Here the policies were presented to jury.)
How long ago were you and Robert E. Marshall married?
29*
*A About twenty years; nineteen or twenty.
Q When did Mr. I\iarshall die?
A The sixth of June.
Q What year?
A 1930.
Q Did you after his death make a demand on the companies
for the payment of these policies?
A No, sir.
Q Did you have a talk with the agent about paying them?
A No, sir, they did not ask anything about it.
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Q What did you do about realizing on them?
A The agents came to collect and I paid them. They did not
say anything about paying anything.
Q Did you take any steps to collect after the death?
A No, sir.
Q Did you give them to anybody to collect for you?
A No, sir.
Q Did you have any talk with Gilmer and Graves about collecting them?
A No, at first I did not.
Q Did you ask us to collect on them for you?
A No, sir, I did not ask them to collect on the policies.
THE COURT:
Q You turned the policies over to your attorneys to make collection from the insurance companies?
A Yes, sir.
BY MR. GILMER:
Q
30*
Q
A
papers.

When did you last see your husband alive?
A At half past five Friday afternoon.
*Q Where was he then?
A At home.
Did he stay at home after that or go out somewhere?
No, h~ stayed there. He came at three and was reading the

Q You said you last saw him alive around five o'clock?
A

Yes, sir.
Q Did he die at your house?
A No, sir.
Q Where did he die?
A It happened at the wine cellar.
Q How far is your house from the wine cellar bottom?
A I could not tell you exactly ; it is not so far if you go out
Eighth Street.
Q Where do you live in Charlottesville?
A At 524 Eighth Street, Charlottesville.
Q This wine cellar you refer to is in what City?
A Charlottesville.
·
Q How did your husband get out from your house to the wine
cellar bottom?
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He walked there. He said he was going down the street.

Q Was anyone with him?
A No. He was alone.
Q He was perfectly alright as far as you know?
A Yes, sir.
Q Had he been drinking?
A No, sir.
Q Did you know of anything wrong with him?
A No, he was alright.
31*
*Q What had he done that last day?
A Nothing, except to go down the street. lie took our
little boy down to have a tooth pulled.
Q How old is your little boy?
A Thirteen years old.
Q What time of the day was that?
A About nine or ten in the morning.
Q Where did he eat dinner?
A At home.
Q Was he alright then?
A Yes, sir. ·
Q Did you notice whether he was despondent on that day?
A No, he was not. He played with the children in the woodshed and at the house.
Q Who lives at your house with you?
A My brother-in-law. My husband's brother, Mr. Tom Marshall.
Q Was he living with you last Jtme?
A Yes, sir. He has been with us ever since we've been married.
Q What time did he come home that clay?
A Six or a little after.
Q When he came home, what did he do?
A Sat down to supper and asked where Robert was. I said he
had left and that I thought he was alright. So he went out and he
did not know where he was and I did not know anything ~ore about
it until Frank Marshall came in and said Tom told him that Bob was
sick.
Q Did your husband drink any liquor?
32*
*A Yes, right much at times. He did not stay drunk a
week or anything like that, but he took it at times.
Q 'How much did he drink for the four months preceeding his
death?
A Nothing- at all, except a little before his death.
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Q Any on any other occasions during those four month~?
A No, sir.
Q How about before that time?
A Quite much.
Q Did he ever have any treatments for drinking?
A No, sir.
Q Now, I believe you say he left your house around five or
five-thirty Friday, last June 6th. When did you next see him?
A When he was dead.
Q About when?
A About half past six. It might have been later.

Cross Examniation
BY MR. VALENTINE:
Q Mrs. Marshall, how soon after your husband's death did you
make a claim for the payment of this policy?
A Well, I do not know exactly. I waited for the agent to come
to me.
Q , Did you finally make a claim to the agent?
A No.
Q You never asked the company to pay?
A At the last I did.
Q After you turned the matter over to Mr. Gilmer?
33*
*A Yes.
Q Now, Mrs. Marshall, do you know what caused your
husband's death?
A No, sir. I do not know.
Q You do not?
A I do not know.
Q Is it not a fact that your husband was subject to fits of depression?
A No, sir. He was perfectly alright.
Q He was?
A Yes, sir.
Q Was not your husband at certain times very despondent?
A Not in the last few months.
Q But prior to that time?
A Before he went to the asylum.
Q In January, he went to the asylum for fits of depression?
A Yes, sir.
-
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Q When he went there in January, 1930, he was in a very bad
shape, was he not?
A Yes, sir.
Q You say he seemed to have improved?
A Yes, sir, afterwards.
Q Now, is it not a fact, Mrs. Marshall~ that at the time in
January, 1930, when he went to the asylum, he attempted to kill
himself?
A He took some tablets. That is what I thought he did. When
he went to the hospital, he had some in his hand. I asked the doctor
what he thought he took, but the nurse had thrown the tablets
away.
34*
*Q Did he tell you he had taken it?
A No, sir.
Q Did he say he was going to kill himself?
A No, sir.
Q He had been to some extent rather an excessive drinker had
he not?
A He had been drinking a long time.
Q Excessively?
A No, not no more.
Q Did he ever go on sprees, Mrs. Marshall?
A No, sir.
Q Do you know whether he was ever affected by delirium
tremons?
A Yes, a little before he went to the asylum.
Q Is it not a fact, Mrs. l.VIarshall, that the reason, you did not
demand payment from the insurance companies, is that you knew he
had killed himself?
A No, I never will believe that.
Q But you think there was something funny about the way he
died?
A No, I do not.
Re-Direct Examination

BY MR. GILMER:

Q Mrs. Marshall, you say he went over to Staunton for delirium tremons in December, 1929, was that the only time he has been
there?
A Yes, sir.

38

Mutual Insurance Co., et als, vs. Sarah Catherine Marshall

Q
A
35*

Was there anything wrong except drink?
That is all.

*COURT:

Q When was he discharged from Staunton?
A

I think the lOth of April.
Re-Cross Exantination

BY MR. VALENTINE:
Q Was not your husband sent to Staunton immediately· after
he tried to take poison.
·
A No, he stayed in the hospital.
Q When did he come home from the hospital?
A He never came back home. He was sent to Staunton from
the hospital.
R e-R c-Direct Examination

BY MR. GILMER:
Q When he got out of the hospital, was he discharged or sent
home on a furlough?
A On a furlough.
Q Was there any particular reason after he came back from the
hospital for you t9 try to keep him from drinking?
A No, sir, but I never wanted him to drink.
Q Did he drink anything after he came back from the hospital
except on the occasion when he died ?
A No, sir, not that I know of.
Q Then you do not know anything of his having been drunk
between the time he left Staunton _and th~ time he left your house the
day he died?
A No, sir.
Witness leaves the stand.
(At this point the plaintiff rests in chief.)
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*STUART CLARK,

another witness of lawft.J.l age, called on behalf of the defendants,
after being duly sworn, testified as follows:
Direct Examination

BY MR. WOOD:

Q Please state your name.
A

Stuart Clark.

Q Where do you live?
A Charlottesville, Virginia.
Q On June 6th, 1930, did you see Mr. Robert Marshall?
A Yes, sir. I seen him in the morning. I forget what time.
Q In the morning?
A Yes, sir.
Q Did you see him in the afternoon?
A Yes, sir. I had been over to the Old Ladies Home. I had
been doing some work over there. I went down by the spring to get
a drink of water and seen Mr. Tom and Bob Marshall.coming down
the path. They got to the spring about the time I did. Mr. Marshall
seemed to be alright to me.
Q Tell the jury what happened.
A We got a drink of water and stood there and talked. They
went on up the path. They got nearly a block from me and Mr. Tom
Marshall called to me and said, "Come here, Clark. Bob has took
some poison." He had fell over when I got there. I ran back to the
spring and got water. thought he had had an epileptic fit or
37*
something. *I told Marshall, "I believe your brother is dead."
He said, "Well, stay here with him, while I go after the doc:..
tor." He went and got an automobile. I helped put him in it.
Q You stayed there with him?
A Yes, sir.
Q When Tom called you, he told you that Bob had taken
poison?
A Yes, sir.
Q Did you see any scuffling?
.
A Mr. Tom Marshall was trying to keep Bob from falling.
Q Did you see the bottle?
A No, I did not see him take it. I found Mr. Marshall's cap
and took it to the hospital and asked after Mr. Marshall. They said
he was dead.
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Q
A

Was there no one else there?
No, sir.
Q Was Bob Marshall drinking when he came there?
A Not that I know of.
Q No one else was at the Spring except you and Tom Marshall?
A And Sam.
Q What time was that?
A It all happened in ten minutes. They came there and then
went straight away. I was going to get Sam up and take him on
home.
Q Who is Sam?
A Sam Moore. He was drunk. He works for the City.
Q Who else was there?
38*
*A Sam Moore, Bob Marshall, myself and Tom Marshall. Sam and the two Marshalls got there at the same time I
was going to get Sam up and take him home. When the Marshalls
got a block away, Mr. Marshall called to us that Bob had taken poison,
and when I got there Bob was like that.
Q At approximately what time?
A It was getting late in the afternoon. It was good and dark
when I got to the hospital.
Q Was Sam ever with the Marshalls?
A I could not tell you.
Q Did he come there with them?
A No, sir.
Q Could you smell anything on Mr. Marshall?
A No, sir. I could not say he had been drinking. He might
have been.
Q Did you ever smell anything on Marshall?
A No, sir.
Q Did you smell anything like carbolic acid ?
A I would not say for sure. Different things smell like that
anyway.
. Cross Examination ·

BY MR. GRAVES:

Q
A
Q

Do you recall talking to me about this?
Yes, sir. I surely do.
Out at the rock quarry?
A Yes, sir.
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*Q And I asked you about the full details of the matter?
A Yes, sir.
Q And you did not know anything about it then, did you?
A Yes, sir. I certainly did tell you all that I knew. It is not
necessary for me to tell anything but what is right.
·
Q Now, what time did you get there that morning?
A Why, I reckon possibly ten o'clock.
Q How long did you stay the~e?
A Possibly an hour and a half.
Q \Vho was there that morning?
A Different ones came there.
Q Who else?
A Allen Sprouse ten or fifteen minutes.
Q How long did he stay there?
A Not very long. I cannot recall.
Q vVho else was there ?
A Dowell, \iVillie Dowell.
Q He was there, and Sam Moore w~s there in the morning?
A Yes, sir.
Q What were they doing there? Was there any drinking there?
A I drank some myself.
Q Y ott occasion.ally do drink, do you not?
A Not for a long time.
Q How many times have you been committed to Staunton as an
inebriate?
A Once and went voluntarily once. ·
Q Why did you go, voluntarily or did someone suggest
40*
that *you go?
A No, sir, myself.
Q What was the matter with you then?
A Under the influence of whiskey and I asked Mr. Moore to
·fix me up.
Q Who is Mr. Moore?
A There he is right over there.
. Q Now you do not remember anybody else down there in the
morning?
A I said there might have been. I cannot recall.
Q Y ott named all you knew.
A Yes, sir.
Q You stayed there for an hour and a half?
A Possibly two hours.
Q What were you doing there two hours?

6
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A

Talking.

Q Who were you talking with?
A Bill Irving, and a fellow named Dowell and Sprouse.
Q Were you all drinking?
A Yes.
Q What were you drinking? Do you know?
A Some denatured alcohol, I think. I do not recall what it was.
Q You took a drink, did you not?
A Yes.
Q How many?
A Just a couple.
Q What time did you go to the Old Ladies Home?
A About two o'clock.
41 *
*Q What did you do there?
A . Mowed the back yard.
Q How long did it take you?
A Maybe three or four hours or maybe two hours.
Q And then you went on back to the wine cellar again?
A Yes, late in the evening.
Q It took you two hours and then you went straight to the wine
cellar?
A It has been so long ago, I cannot remember.
Q So that along in June of this year yoti do not recall what you
did, even saw a man die?
A I mean that.
Q You were asked about your movements on that day shortly
after that.
A I do not remember about that. You asked me how far he
was from me.
Q And what did you say?
A About a block.
Q When you got back to the wine cellar, who was there?
A Sam Moore. I did not know he was there until the Marshalls
got there.
Q Who else was there?
A Sam Moore. He was resting there then.
Q Who else?
A Tom and Bob Marshall.
Q Did you talk to Bob?
A Two or three minutes ; never seen him take a drink.
Q And Tom was with him?
A Yes, when I seen him he was with him when he fell.
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Q He was walking along right with him. Now, you did
not *see Marshall drink anything, did you?
A No, sir. I did not.
Q And as far as you could tell, Marshall seemed to be in right
good spirits, did he not?
A Yes, sir.
Q How long had you been knowing him?
A Personally, a good while.
Q And he looked perfectly normal at the time?
A Yes, sir.
Q He was walking along with his brother?
A Yes, sir.
Q As sober as a judge as far as you know?
A Yes, sir.
Q And you were sober?
A Yes, sir.
Q Marshall appeared to be in good spirits?
A Yes, sir.
Q Did he appear to be depressed?
A I could not tell you that.
Q You told me out at the wine cellar that he did not seem to be
depressed?
A No, sir.
Q You had been knowing him for some time?
A Yes, sir.
Q Now, you went to the Old Ladies Home immediately?
A Yes.
Q What did you do there?
A I mowed the yard and ct~t the weeds in the yard. I do not
remember what it was?
Q And then you went from there to the wine cell~r?
43*
*A Yes, I surely did; and went by the spring to get a
drink of water.
·
Q What time was it when you got there?
A I would say late in the evening.
Q Now, as a matter of fact, were you not over there practically
all of the afternoon?
A No, sir.
Q And is it not true that you and Dowell went over to town to
get some more liquor?
A No, sir, I did not go with n·owell.
Q What did you go back for in the afternoon?
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A I had left Sam lVIoore there. I wanted to get him home to
dinner.
Q Was Sam drunk?
A Yes, sir, I had left him and went back to get him.
Q And you waited until late in the afternoon to go back for
him?
A Yes, sir.
Q You did not go back to get drunk?
A Did not have anything.
Q Sam Moore could have gone on down town to get it?
A Yes, sir.
Q You knew Sam had something?
A There was no one there but Dowell,-Sam, and myself. We
mixed the drink with water and the bottle we threw ·in the branch and
broke it up. I am telling all of the truth.
· Q What kind of work do you do?
A I am with Eddins.
44*
*Q What kind of work?
A Dry cleaning and cleaning.
Witness leaves the stand.
DR. L. F. SMALL,
another witness of lawful age, called on behalf of the Defendants,
after being duly sworn, testified as follows:

Direct E,-ramination
BYMR. WOOD:

Q Will you state your name?
A

Dr. L. F. Small, Chemist, University, Virginia.
Q What is your occupation?
A Research chemist.
Q At the University of Virginia?
A Yes, sir.
Q Was some substance brought to you to be analyzed?
A Yes, sir.
Q Will you state to the jury what it was?
A I was asked to determine the contents of a bottle brought to
me. I found. in the bottle a yellow oily substance; 96 per cent. carbolic
acid and 4 per cent. water.
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Q Is that a deadly poison substance?
A

If taken in sufficient quantity.
Cross Examination

BY MR. GILMER:

Q How much would it take to be fatal?
A
Q

That is a question for a physician, not a chemist.
Would it cause instant pain?
A Extreme and instantaneous pain.
45*
*Q Does carbolic acid flow freely?
A At ordinary room temperature it is a solid, but when
diluted with 4 p~r cent water, as this was, it becomes a thick oily
liquid.
NOTE: (It is admitted that the analysis made by Dr.
Small was made from the contents of the bottle said to have
been found near the body of Robert Marshall by Tom
Marshall and by Tom Marshall delivered to the police authorities and by the police authorities delivered to Dr.
Small.)
Witness leaves the stand.

E. H. COPENHAVER,
another witness of lawful age, called on behalf of the defendants,
after being duly sworn, testified as follows:
Direct Examination

BY MR. BOYD:
Q
A
·Q

State your name and residence, please.
Edward H. Copenhaver, Charlottesville, Virginia.
Are you a practicing attorney?

A Ya

.

Q Do you hold any official position in the City of Charlottesville or the County of Albemarle?
A Hold the position of Justice of the Peace for the City of
Charlottesville.
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Q Is it a fact, Mr. Copenhaver, that as Justice of the Peace of
Charlottesville, you are occasionally called on to act as coroner?
A It is.
Q Did you act as coroner in the death of Robert Mar-~
46*
shall *last June 6th ?
MR. GILMER: The question is objected to because
the coroner's inquest has no bearing, and being a matter
under the control of neither party. The insurance company
nor Mr. Marshall had anything to do with it.
THE COURT: Objection sustained.
BY MR. BOYD:

Q
shall on
A
Q
A

Q
A
Q
·A

Mr. Copenhaver, where did you .see the body of Robert Marthat day?
At the University Hospital.
Was he dead at the time?
Yes.
Who else was present?
One brother was present.
Do you recall his name?
I think it was Tom. I have a memorandum of it.
NOTE: Request made that the witness be allowed to
refer to his memorandum.

It was Tom.
Who else was present?
A I believe Dr. Robert I-Iiden was present; Mrs. Marshall, the
wife of the deceased, was present. There was a nurse named Miss
·Harris.
Q Was Dr. King present? ·
A I believe Dr. I(ing was present. I am not positive. I had
this confused with another case. I think he was present at this
time.
47*
*Q What was the physical appearance of the body when
you saw it as well as you can recall?
·
A It appeared very much like any other dead person that I ever
saw, except that he had some little blisters on one side of his mouth
and some on his chin, I believe.
A
Q
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Q The skin was parched?
A It was blistered, I would say.
Q Did you get close to the body?
A Not very~
Q Did you smell any carbolic acid or an.ything like it?
A No, I did not.
Q Were you close enough to have detected it?
A No, I do not believe I could have. I was beside the body,
but did not touch it.
Q Did you lean over the body?
A No, I did not.
Q At the gathering, Mr. Copenhaver, did you see or in any way
handle a bottle of some substance?
A Tom Marshall had a bottle.
MR. GILMER: The last two questions are objected
to because they have no connection with the case.
THE COURT: Objection sustained.
MR. BOYD: Now, if your Honor please, it has been
shown here, I think, that Tom Marshall was at the scene of
the death and at the scene of this meeting at the University ·
Hospital. Now, he will more than likely be called as a witness and I think I can ask this witness if Tom *Marshall
handled a bottle and it can be connected up later.

48*

MR. GILMER: We waive the connection as far as
the proof was concerned in connection with Dr. Small's
testimony to save time, but we do insist that there are so
many bottles in any hospital that they must be especially
connected with the case before they could be testified about.
MR. BOYD:

Q

Was any poison substance produced at that meeting?
MR. GILMER: This question is objected to because
the bottle with the substance in it has not been connected
with Robert Marshall.
THE COURT: Objection sustained.
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MR. BOYD:
Q Who was there when you arrived at the hospital?
A Tom Marshall was the first person I remember of seeing.
Q Did he come ip with the body?
•
A I did not see him come in with the body. The body was
there when I arrived.
Q Do you know who brought the body there?
A I was told who brought it.
MR. GILMER: Question objected to as hearsay.
MR. BOYD: \Ve renew the question to the witness.
THE COURT: Question overruled.
*Cross Examination

49*

BY MR. GILMER:
Q Your memorandum does not show anything about Mrs. Marshall being there, does it?
A .No, it does not.
Q Well, your memorandum does show who was present, does
it not?
A It shows two or three persons that were present.
Q Do not you think that the fact that your memorandum does
not show the presence of Mrs. Marshall, would indicate that she was
·
not there?
A Yes, sir.
Re-Direct

E~1:amination

BYMR. BOYD:
Q Did Tom Marshall hand a small bottle in size of about two
or two and a half ounces with a substance in it to you?
MR. GILMER: The question is objected to· as to
what Tom Marshall did at the hospital until the bottle is
connected with Robert Marshall.
THE COURT: Objection sustained.
Witness leaves the stand.
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MR. STUART CLARK,
recalled by the plaintiff
Direct Examination

BY MR. GRAVES:

Q Mr. Clark, did Bob Marshall say anything after you got
to him?
A No sir not a word.
Q Just slumped down instantly?
50*
*A He was down when I got there to him. He never
moved.
Q ·After I talked to you at the quarry that day, you said you
told me all you knew?
A I knew very little about it.
Q Y ott wrote me also from Covington that if I needed 'you t.<>
let you know, did you not?
A Yes, sir, you said you might want me here as witness and I
wrote and told you to let me know.

a

Vvitness leaves the stand.
REBUTTAL TESTIMONY
Put on by Plaintiff by Leave of Court for Convenience
MR. M. E. LANE,
a witness of lawful age, called on behalf of the plaintiff, after being
duly sworn, testified as follows:
Direct Examination

BY MR. GILMER·:

Q Please state your name.
A M. E. Lane.
Q What is your occupation?
A Engineer.
Q How long have you been an engineer?
A Twenty years.
·
·

SO
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Q Did Mr. Robert Marshall do work for you?
A
first of
Q
A

Yes, he painted my house in the latter part of May or the
June, as I remember.
What was his condition at that time?
He seemed to be a good workman.
Objected to as asking a general question as to the man's
condition.

51*

Q How long did he work on the job?
*A About two weeks.
Q While he was there did you ·notice any evidence of

drinking?
A No.
Q Was he a steady worker?
A Yes.
Q Was his work satisfactory?
A' Yes.
Q Did you talk with him while he was working there?
A Yes, sir.
Q Did you notice anything abnormal or peculiar about him?
A Not in the slightest.
Q What seemed to be his mental attitude?
A Good spirits; he talked rationally.
Cross Examination

BY MR. VALENTINE: ·

Q How long have you known Mr. Marshall?
A Twelve or fi £teen years.
Q Was he a friend of yours?
A No, sir, not a friend. ·I did not know him as a friend.
knew him as an acquaintance.
Q Did he do much work for you over a period of years?
A . No, sir. This was the first time.
Q Did you know him in January, 1930?
A Yes, I knew him.
Q You knew his condition at that time?
A Nothing except what was in the papers.
Objected to as hearsay.

I
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Q Did you see him in December, 1929?
I do not know. If I did, I do not recall it.
Q When was this work done for you?
52*
*A After the fifteenth of May, 1930. I do not recal
exactly what time it was. I just know that it was after the
middle of the month.
Q You are an engineer?
A Yes, sir.
Q How often are you out on your train?
A Every other day.
Q How often would you see Mr. Marshall?
A Every time I would come in at home.
A

Witness leaves the stand.
FURTHER EVIDENCE IN CHIEF FOR DEFENDANTS
· LINDSAY JARMAN,
a witness of lawful age, called on behalf of the defendants, after being
duly sworn, testified as follows :
Direct Examination

BYMR. WOOD:

Q
A
Q
A
Q
A
Q
A
Q
A

Please state your name?
Lindsay Jarman.
Do you live in Charlottesville?
Yes, sir.
In June, 1930, wher~ did you work?
For Dr. Borden.
What business?
Drug store.
Were you there on the afternoon of the 6th of June?
Yes, sir.
Q Did anyone come into that store in the afternoon and want
to buy anything?
A Yes, sir.
Q Did Mr. Robert Marshall come in to the store that after. noon?
53*
*A Yes, sir.

52
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Q Did he ask you anything when he came in?
Yes, sir.
What?
He wanted twenty-five cents' worth of carbolic acid.
What did you tell him?
Told him that he would have to see Dr. Borden.
What did he do?
Went to the back.
Did he buy anything?
Yes, sir.
What?
Twenty-five cents' worth of carbolic acid.
Q Who was there with you?
A Harold Moore.
Q After this man went out of the store, did you make any
remark?

A
Q
A
Q
A
Q
A
Q
A
Q
A

Objected to as having no bearing on the case.
Q
A

What time in the afternoon was that?
It was getting dark.

Q Late in the afternoon?
A Not very, about quarter past six.
Q How long after Robert Marshall left the store did you hear
of his death?
A About twenty minutes.
Cross Examination

BY MR. GILMER:

Q You think he was out of the store about twenty minutes when
you heard of his death?
A Yes, sir.
Q Who from?
54*
*A Mr. Kirby.
Q Not as much as a half an hour?
A I do not think it was.
Q You say that when you saw Mr. Marshall in there, it was
about half past six. Was it beginning to get dark?
A Yes, sir.
Q Had you turned on your lights?
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A
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I do not know.

Q Had the street lights been turned on?
A Yes, sir.
Q Were they on when he was buying the carbolic acid ?
A Yes, sir.
Q Was it clear or cloudy?
A Clear.
Q How long had your lights been on?
A I do not know. I had just gotten back from supper.
Q What time do you go to supper?
A Any time.
Q How long had you known Mr. Marshall?
A I do not know Mr. Marshall; just when I see him.
Q How did you know that it was lVIr. Marshall?
A I did not know.
Q You did not know his name when he was in the store?
A I did not know ; only knew him when I would see him as the
man who wanted the carbolic acid.
Q You did not know who he was?
A No, sir.
Q Never heard anyone call him Mr. Marshall.
A No, sir.
Q People frequently want carbolic acid, do they not?
55*
*A No, sir.
Q Is that the first time you had sold any?
A Since I had been there.
Q How long had that been?
A Two weeks.
Q Are you still there?
A No, sir, I was there about one and a half months.
Q Did you sell medicine?
A No, sir.
Q How old are you?
A· Fi £teen years.
Q Did Mr. Marshall tell you what his name was?
A .No, sir.
Q · How tall was this man who came into the store?
A · About five feet nine inches.
Q What color was his hair?
A He had on a hat.
Q Couldn't you see the color of his hair?
A No, sir.

54
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Q He must have been bald.
A
Q
A
Q
A
Q
A

I do not know.
Did he have his hat down over his ears?
No, sir.
What color were his eyes ? Did you notice that?
No, sir.
Did he have a big or little nose?
I did not notice.
Q Did he have his hat down over his eyes?
A No, sir.
Q Did he have any gold teeth?
A No, sir.
Q Have you any idea how old he was?
56*
*A No, sir.
Q What color was the suit he had- on?
A It was a dark striped suit.
Q Did he have on a hat or cap?
A Hat.
Q What color?
A Brown.
Q New or old?
A I do not know.
Q He had on a brown hat?
A Yes, sir.
Q Did he have on a coat?
A Yes, sir.
Q What color?
A I do not know. I think he did.
Q You have no idea?
A No, sir.
Q Anything peculiar about him?
A No, sir.
Q Was it a white or colored man?
A White.
Q He did not haye his hat down to keep you from seeing that?
A No, sir.
Q You cannot swear who he was, could you?
A Yes, I know he came in there. I know him when f see him
and about twenty minutes afterwards Kirby said Robert Marshall had
killed himself.
Q .Would you know the man if you saw him again?
1

I
j

I

I

i

I

I

II
I
I
I
I

I

I

i_

Mutual Insurance Co., et als, vs;· Sarah Catherine Marshall

57*
A
Q
A

Q
A

55

*A Yes, sir.
Q Did you ever work with him?
No, sir.
Ever talk with him?
No, sir.
Ever speak to him?
No, sir.
Re-Direct Examination

BYMR. WOOD:

Q I hand you here a picture and ask you to tell the jury if this
is the man who asked for the carbolic acid.
NOTE: At this point it was admitted by Mrs. Marshall and Counsel for the plaintiff that the picture handed to
Lindsay Jarman was a picture of Robert Marshall, which
is marked Defendant's Exhibit No. 1.
A Yes, sir.
Q That is the man?
A Yes, sir.
Further Cross Examination

BY MR. GILMER:

Q .What is familiar about that picture when you say you knew
nothing about him?
A I was talking to Harold Moore. He came in and asked for
the carbolic acid.
Q What is there about the picture that enables you to recognize
the name?
·
A Saw him around the streets.
Q How many times?
A ·I do not know.
Q Where?
*A In front of the bank.
58*
Q Doing what?
A Nothing at all.
;.·
Q What were you doing?
'.4. .

.56
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A Just walking around.
Q And you think you remember him down in front of the bank?
A Yes, sir.

Re-Direct Examination
BYMR. WOOD:

Q You are sure that this is the man who asked for the carbolic
acid?
A

Yes, sir.
Witness leaves the stand.

Direct Examination
FURTHER EXAMINATION IN CHIEF FOR THE
DEFENDANTS
BYMR. WOOD:
HAROLD MOORE,
another witness of lawful age, called on behalf of the defendants, after
being duly sworn, testified as follows:

Q Please state your name.
A

Harold Moore.

Q Do you live in Charlottesville?
A

Yes, sir.

Q Where were you on the afternoon of June 6, 1930?
A Borden's drug store.
Q Did Robert Marshall come in there?
A I do not know, but I was standing there drinking a coca-cola
when a fellow asked Lindsay Jarman for twenty-five cents' worth of
carbolic acid.
Q You heard him ask for twenty-five cents worth of carbolic acid?
59*
*A Yes, sir.
Q Did he go on back in the store?
A Yes.
Q Did he get the carbolic acid?
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A

57

I think he did.

Q Does that look like the man that came in there?
Objected to.
A Yes, sir, it does, but I could not see his bald head because he
had a cap on.
Q About what time in the afternoon was that?
A Getting along about dark.
Q How long afterwards did you hear of Robert Marshall's
death?
A I had no more than finished my coca-cola than I(irby came in
and said that somebody was dead and had killed themselves.
Q Approximately how long was it?
A Not very long.
Q Give us some idea.
A About fifteen or twenty minutes.
Cross Examination

BY MR. GRAVES:
Q And it took you between fifteen and twenty minutes to finish
your coi::a-cola?
A Yes, we were talking.
Q Are you sure the man had a cap on?
A It looked like one ; I do riot know.
Q You saw it?
A Yes, sir.
Q Did you know Mr. Robert Marshall?
A No, sir.
60*
*Q As a matter of fact you did not see him get the carbolic acid, did you?
A .No, I did not see him get it; saw him walk back in the back
and talk to Mr. Borden and come back out.
Q And you are sure that it was not more than fifteen or twenty
minutes before you heard of his death?
A About that.
Q Do you know what kind of a suit he had on?
A Looked like he just come from work. Had on overalls.
Q Was there anything unusual about his appearance?
A Looked like he had been sick to me.

58
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Q
A
Q
A

You had never seen him before to your knowledge?
No, sir, I had probably seen him, but I did not know him.
It was getting. around about dark?
Just about.
Witness leaves the stand.
MR. E. H. COPENHAVER,
Recalled for Plaintiff
Direct Examination

BY MR. GRAVES:

Q
A
Q
A
Q
A

What time did you get to the hospital?
About seven o'clock.
Was it dark then or not in June?
It was dark when I left there.
Is the date on your memorandum?
Yes, June 6th.
Witness leaves the stand.
FURTHER EXAMINATION IN CHIEF FOR THE
DEFENDANTS
TOM MARSHALL,

a witness of lawful age, called on behalf of the defendants, after being
duly sworn, testified as follows :
Direct Examination

MR. BOYD:
61 *
A
Q
A

Q Give us your name?
*A Tom Marshall.
Q Live in Charlottesville?
Yes, sir.
·
You are the brother of Bob Marshall, the dead man?
Yes, sir.
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Q Mr. Marshall, were you down there at the wine cellar that
afternoon?
A Yes, I had gone down there to look after Bob. Sometimes he
goes away from home and goes over there.
Q You found him down there either dead or almost dead?
A No, not dead. He had a bottle.
Q You picked that bottle up?
A Yes, a bottle of carbolic acid; carried it to the hospital,
smelled kind of funny.
Q What did you do with the bottle?
A Left it at the police station?
Q Is this the carbolic acid bottle you picked up down there?
NOTE: At this point the two-ounce bottle is handed
the witness for identification and admitted in the evidence
as defendant's Exhibit No.2.
A That is one of the bottles that was picked up down there.

Q The carbolic acid bottle?
A Yes, sir.
Q What did you do with this bottle?
A Carried it to the City Hall.
Q After it had been to the hospital?
A Yes, carried it there first.
Q Was Mr. Copenhaver at the hospital?
62*
*A Yes, sir.
Q Did you hand the bottle to· him?
A Yes.
Cross E%amination

BY MR. GRAVES:

Q Did this bottle have any label on it when you picked it up?
A

I do not think it was labeled.

THE COURT:

Q Mr. Copenhaver, is this t}:le bottle that you had; that was
given to you?
A Yes, sir.

60
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THE COURT: This bottle bears a label marked
Robert Marshall, bottle M. S. G. 11-13-30; counsel agree
that label was put on by Maurice Greaver, Chief of Police ·
of the City of Charlottesville. It was also agreed that the
contents were analyzed, and it contained about half a spoonful of substance.
Re-Direct Examination

BYMR. BOYD:

Q Will you tell us the conditions under which you found this
bottle and what happened to make you find it?
A I was coming around the hill, I looked down there and Bob
was turning around. He raised it up and took a drink of this stuff
and throwed the bottle away from him. As I got to him the stuff
commenced burning him. Then he said, "What did I drink? I don't
want to die and leave my little boy."
Q How many bottles were near Bob Marshall when you found
him?
A There were three keenis bottles and the little one I took to the
hospital.
Witness leaves the stand.
63*

*FURTHER EXAMINATION IN CHIEF FOR
THE DEFENDANTS
R.

J.

BORDEN,

another witness of lawful age, called on behalf of the defendants,
after being duly sworn, testified as follows:
Direct Examination

BYMR. WOOD:

Q Please state your name.

,

Dr. R. J. Borden, druggist.
Where is your store located ?
297 West Main Street, at the top of the hill.
Q What direction from here.
A
Q
A
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A
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Northwest, I guess.

Q About how Jar from. here?
A

I guess some seven or eight blocks.

Q How long would it take you to walk it?
A About ten or fifteen minutes.
Q On the 6th of June, 1930, did you sell someone son1e carbolic acid.
A Yes, sir. I do not know the exact date. It was the day this
fellow was supposed to have taken carbolic acid.
Q How long before you heard of his death?
A I did not hear of it until that night.
Q What time in the afternoon did you sell it?
A Three or three-thirty.
Q You could not say exactly what time?
A It was not any later.
Q It might have been tour u'riock?
A Do not think so.
Q This bottle was introduced in evidence. Is that the size of a
twenty-five cents' worth of carbolic acid?
A Yes sir.
*THE COURT:

64*
Q
A

What is the size of that bottle?
Two ounces.
Cross

E,-ran~ination

BY MR. GRAVES:

Q Dr. Borden, you sold this carbolic acid in a two-ounce bottle?
A Yes, sir.
·
Q Are you sure of it?
A Yes, sir.
Q You might look at this and see if it is not a three-ounce bottle.
A No, sir, that is a two-ounce bottle.
Q You did not know Bob Marshall?
A No, sir.
Q You had never seen him?
A No, sir.
Q You do not know whether the man you sold carbolic acid to
was Bob Marshall or not?
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A

No, sir.

Q Are you sure it was not later than four o'clock?
A No, rather think. that.
Q Do you recall whether you sold any other carbolic acid
that day?
A No, I do not think I did.
Q Carbolic acid is something that you do not sell often?
A Yes, sir.
Q Is it generally known for its killing purposes?
A Yes, sir.
Q What did he say he wanted it for?
A Did not say.
65*
*Q Did you notice anything unusual about him?
A He looked perfectly natural to me.
Q Is there anything unusual about selling carbolic acid ?
A No, sir.
Q When you sell carbolic acid, do you label it?
A Yes, sir.
Q And it does not come off easily?
A No, sir.

Re-Direct E,'t"amination
BYMR. WOOD:

Q What made you rem~mber selling this particular carbolic
acid? and the amount of it?
A I did not think much about it until after supper, and went to
the house about five o'clock and got back about seven o'clock.
Q Do you make frequent sales of carbolic acid in the summer
time?
A Yes.
Q Was there any reason for you to remember it?
A Just what I heard when I got back to the store.
THE COURT:
Q Do you know any of this of your own knowledge?
A .Nothing except hearsay.
MR. WOOD:
Q How far is it from your store to the wine cellar bottom?
A About ten or fifteen minutes' walk.
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The witness leaves the stand.
At this point defendants rest in chief.
REBUTTAL TESTIMONY FOR THE PLAINTIFF
H. L.JAMES,
a witness of lawful age, called on behalf of the Plaintiff, after being
duly sworn, testified as follows:
Direct Examination

BY MR. GRAYES:

Q Please state your name.
A

H. L. James.

Q Did you know Bob Marshall?
A Yes, sir.
Q Did you see Bob Marshall on the day he died?
A Yes, sir.
Q Will you tell the jury, please, where you were and what
happened..
A I was down at the wine cellar with some other fellows.
Q Did you know any of those who were there?
A No one but Bob.
Q What were they doing besides drinking?
A Gambling.
Q What were they playing?
A Cards.
Q Did you take a drink?
A I did not go where they were at.
Q Did you see Stuart Clark there?
A I could not tell you, because I do not know him.
Q Is that the man? (Pointing to Stuart Clark.)
A Yes.
Witness leaves the stand.
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FURTHER REBUTTAL TESTIMONY FOR THE PLAINTIFF
ALLEN SPROUSE,
a witness of lawful age, called on behalf of the plaintiff, after being
duly sworn, testified as follows :

Direct Examination
BY MR. GRAVES:
67*

*Q Please state your name.
A . Allen Sprouse.
Q Mr. Sprouse, did you know Bob Marshall?
A Yes, sir.
Q Do you recall the day he died?
A Yes, sir, I do not know the date of the day.
Q Do you recall whether or not on the day of his death you
were at the wine cellar?
A Yes, sir.
Q Who was down there?
A Mr. Stuart Clark, Willie Meeks, George .Dowell, and Bill
Irvine.
Q What time was this, Mr. Sprouse?
A About three-thirty.
Q Was Stuart Clark down there?
A Yes, sir.
Q Was there drinking at that time?
A Yes, sir.
Q What were they drinking?
A Denatured alcohol.
Q Did you see Stuart Clark drinking anything there?
A Yes, sir.
Q You are sure that Clark was there at that time?
A Yes, sir.
Q Did Stuart Clark leave there at any time while you were
there?
A Yes, sir.
Q Where did he go, do you know?
A I do not know, but I know where he was supposed to go.
Q Where?
A To the drug store.
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*Q What did you send him for?
A Denatured alcohol.
Q Did you make up a pool to pay for it?
A Yes, sir.
Q Did he come back with it?
A Yes, sir.
Q What time?
A About four o'clock.
Q Were you there when he left?
A Yes, sir.
Q Were you drinking that day?
A No, sir.
Q What time did you leave?
A Five o'clock, the five o'clock whistle was blowing.
Q How long would it take you to walk up to Borden's drug
store and back?
A I do not know how long.
68*

THE COURT:

Q The wine cellar bottom runs out to Preston Avenue and
Preston Avenue is about a quarter of a mile from here from the point
where you go in a vacant lot; and from the baseball field, where is the
spring?
A As about as far from the baseball field as far as from here to
the c. and 0. depot, where you go to the wine cellar field to the baseball field.
Q What is the shortest distarlce from the spring over to Bor·
den's drug store on the top of the hill?
A About the same distance as from the courthouse to the
spring.
NOTE: It is agreed between counsel that it is admitted that the distance from Borden's drug store to the spring
is *approximately one mile.

69*

COURT:

·Q ·:The spring is just belo\V?
A

Yes, sir. · ' ·

Q · From here to Borden's store, it is approximately a mile?
A

Yes, sir.
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BY MR. GRAVES:

Q Did you talk to Bob any?
A Yes.
Q Did Bob appear to be in good spirits or not?
A Well, I tell you, I could not say, whether. he was drinking
or not.
Q Did he appear to be dispondent like he was going to kill
himself?
A No, sir.
Q He was about normal?
A Yes, sir, like always.
Q What is !(ennis?
A We made it with denatured alcohol mixed with some water
brought from Schenck's Branch.
Q What did you bring the water in?
A An old bean can.
Q Were there any beans left in it?
A Not many.
I

Cross Examination

BY MR. VALENTINE:

Q Was Mr. Marshall always. normal?
A
Q

Whenever I seen him.
Always all his life?
A I had not known him all his life.
70*
*Q In th.e last two years?
A Every time. I seen him, he was the same way.
Q Have you known him rather intimately· or not?
A I would ~a y so.
Q Good friend?
A I would not say so.
Q You have known him for two. or three years.
A Yes, sir.
Q So if there had been anything wrong with him you would
have notice it, would you not?
A Well, I do not know exactly what you are talking about;
there could have been a lot of things wrong with him. ·
Q Y ott did not notice anything wrong that day at the spring?
A No.
.

Mutual Insurance Co., et als, vs. Sarah Catherine Marshall

67

Q What time did you say you got down there?
A

About quarter past four.

Q Did you. not say 3 :30?
A Yes.
Q How long did you stay there?
A I do not know exactly.
Q An hour?
A I could not say.
Q Two hours?
A I do not know..
Q Were you there when Marshall died?
A No, sir.
Q You were not?
A No, sir.
Q Did you leave there. and were they drinking at the wine
cellar?
71*
*A No,sir.
Q Who left with you?
A Nobody.
Q Had anyone left before you?
A Yes.
Q Who was there befqre you left?
A Willie Meeks and the others I said a while ago.
Re-Direct E_'t'amination

BY MR. GRAVES:
Q When Stuart Clark returned to the wine cellar, what did he
have with him and what did you do when he came back from up town?
A He had a pint of keenis, and Bill Irvine had something in a
bottle.
Q What did Bill Irvine do with his bottle?
A I never seen Stuart take the keenis.
Q Do you know how Bob Marshall was dressed that day?
A Yes, sir.
Q What did he have on?
A A pair of blue serve breeches and blue serge coat and a cap.
Q Was Stuart Clark pretty well lit up or not?
A· Yes, sir.
Q He was under the influence of liquor or keenis?
A Yes, he was.

t>8

Mutual Insurance Co., et als, vs. Sarah Catheri·ne Mars/tall

THE COURT:

Q What is keenis?
A I do not know myself, not more than what they say it is.
Witness leaves the stand
FURTHER REBUTTAL TESTIMONY FOR THE PLAINTIFF
ALVIN MARSH,
another witness of lawful age, called on behalf of the plaintiff, after
being duly sworn, testified as follows:

Direct Examination
BY MR. GRAVES:

Q Please state your name.
A Alvin Marsh.
Q Did you know Bob Marshall?
A Yes, sir.
Q Did you see him the day he died?
A I saw him about twelve o'clock the day he died. I met him
between twelve and one.
Q Where did you see him and where did you go?
A Over on High Street behind the silk mills ; then to the wine
cellar where the others were. We talked about fifteen minutes.
Q Who was at the wine cellar?
.
A Allen Sprouse, Sam Moore, and another fellow; I did not
know his name;
Q How about Stuart Clark?
A That might have been the fellow, I did not know. I would
know him if I saw him.
Q Did you tell me Stuart Clark was there?
A Somebody was there. I did not know who it was. There
were three fellows there when I got there.
Q Were they drinking or not?
A There seemed to be some.
Q What time of day was this?
A Around two.
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Q Did you and Marshall leave the wine cellar together?_ ,
A Yes, sir.
*Q Y oi.t went there together?
A Yes, sir.
Q Where did you leave Marshall?
A On Park Street, first street on the right turning off to the
right.
Q Did you see him any more that day ?
A .No, sir.
Q While you were with him, did he appear to be despondent?
A No.
Q In good spirits?
A Yes, sir.
Q Did he look like a man about to kill himself ?
A No, sir.
Q Did you know Stuart Clark when you see him?
A I don't know him; never saw him before.

73*

Cross Examination
BY MR. VALENTINE:
Q
A

How long had you known Marshall?
Every since I've been big enough to know anyone.
Q You have been good friends?
A Yes, sir.
Q Did you ever notice anything peculiar about Mr. Marshall?
A No, sir.
Q He always seemed to be in good spirits?
A Yes.
Q Never depressed?·
A Not that I couls say.
Q Do you know where Marshall went when he left you?
A Just down the street.
74*
*Q What time was this?
A Around three. We were standing there talking when
the whistle blew.
THE COURT:
Q
A

At Maple Street?
Yes, sir.

-
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MR. GRAVES:

Q How does a man look who is going to kill himself?
A I do not know.
Q So that he might have been feeling that way and you would
never have noticed it.
A He seemed to be all right when I left him.
Witness leaves the stand.
FURTHER REBUTTAL TESTIMONY FOR THE
PLAINTIFF
WILLIE MEEKS,
another witness of lawful age, called on behalf of the plaintiff, after
being duly sworn, testified as follows:

Direct E.1:amination
BY MR. GRAVES:

Q Please state your name.
A Willie Meeks.
Q • Where do you live?
A Rose Hill.
Q · Did you know Bob Marshall?
A Yes, sir.
Q Do you recall the day he died, whether you saw him that
day?
75*
*A I know nothing about that.
Q You do not know whether you saw him or not?
A Yes, sir.
Q Where?
A At the King Lumber Company. Bob came back to the King
Lumber Company. It was the first time I seen him since he come
back to town. I told him to walk down the railroad track.
Q Where did you all go?
A Nowhere with him then.
Q Which way did you go?
A Towards his brother's aiid then we went down the railroad
with Sprouse.
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What time was that?
Around two o'clock.
Q Did you see Bob later?
A Then we went on down the track.
Q Who was there when you were?
A Sam Moore, Willie Dowell, Allen Sprouse. That was all
then and Marshall.
Q How long were you down there?
A I do not think over half an hour.
Q Did Bob leave while you were there?
A We left together.
Q Where did you go?
A Up on top of wine cellar hill.
Q What time was that?
A About three-thirty.
Q Where did you leave Bob?
76*
*A On top of the hill.
Q Which way did Bob go?
A Towards Park Street.
Q Which way did you go?
A To the baseball field.
Q Do you know Stuart Clark?
A Yes, sir.
Q Do you recall how Bob was dressed?
A Blue serge suit on.
Q Did Bob have any money with him or not?
A He showed me a lot of m?ney, but I could not tell how much
it was.
Q When you went back to the baseball field, did you go west?
A Yes, sir.
Q Did you meet anybody?
A No, I was sitting around there and Willie Irvine and Stuart
Clark come in there and said we got that keenis.
Q Did they have any bottles with them?
A They showed me two bottles.
Q What size?
A I cannot tell you exactly.
Q Are you sure you saw Mr. Clark?
A Yes, and Willie Irvine.
Q Do you know how Willie Irvine was dressed?
A Suit of overalls.
·
Q
A
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BY MR. VALENTINE:

Q Where do you work? You say you met Robert Marshall at
the King Lumber Company. Are you employed there?
*A No, sir.
Q How long had you been at the baseball game?
A Baseball game?
Q Did you say you were at the baseball field? Were you watching a game?
A No, just sitting on the bridge?
Q What time did you leave there?
A I do not know exactly.
Q About five o'clock?
A I could not tell you to save my life.
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Re-Direct Examination
BY MR. GRAVES:

Q
A

Did Bob Marshall appear despondent or downhearted?
Same like always to me.

Re-Cross Examination
BY MR. VALENTINE:

Q How long had you known him?
A

Right smart while.

·

Q You were good friends?
A I do not know whether we were or not?
Q You liked him?
A No more than anybody else.
Q Ever noticed anything peculiar about him?
A No.
Q Always in good spirits?
A Used to drink sometimes.
Q Otherwise in good spirits?
A Yes, sir.
Witness leaves the stand.
78*

*Teste this 12th day of January, 1931.
\..

LEMUEL F. SMITH, Judge.
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*CERTIFICATE OF EXCEPTIONS NO 2
FILED JANUARY 12, 1931

After the evidence as set forth in the Certificate of Exceptions
No. 1 introduced on the trial of this case had been completed and the
case given to the Jury, a verdict was rendered by the Jury for the
plaintiff, whereupon Counsel for defendants in open Court moved to
set aside said verdict as contrary to the law and the evidence and not
supported by the evidence; and the Court overruled said motion, to
which ruling of the Court, Counsel for the defendant excepted for
the following reasons :
That said verdict was contrary to the law because of the giving
of Instruction No. 2 by the Court, to which action of the Court, defendants excepted on· grounds stated at the trial and hereinafter specifically set out in Certificate of Exceptions No. 3.
The said verdict was contrary to and not supported by the evidence.
1. For the reason that plaintiff evidence, considered alone, even
when aided by any legal presumption in her favor, was not sufficient
·
to support the verdict.
*2. For the reason that defendant's evidence successfully
80*
rebutted any presumption arising in favor of plaintiff and was
sufficient to exclude any reasonable hypothesis of death by any cause
other than suicide.
·
3. For the reason that said verdict was obviously based on mere
supposition, fancy or prejudice, and not upon a consideration of the
evidence in the case, and upon the jury's desire to aid the plaintiff,
regardless of the stipulations in the Insurance Policies and the evidence
as to the manner of death.
4. For the reasen that the proven facts are such as to exclude
every hypothesis of death except by suicide.
Teste this 12th day of January, 1931.
LEMUEL F. SMITH, Judge.
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*CERTIFICATE OF EXCEPTIONS NO.3
FILED JANUARY 12, 1931
Certifying All the Instructions

The following Instructions granted at the request of the plaintiff
and of the defendant respectively as hereinafter denoted, are all the
instructions that were granted on the trial of this case:

1. The Court instructs the jury that if the defendant Company
seeks to avoid payment of the policy on the ground that the insured,
Robert E. Marshall, came to his death by suicide, the defendant company must show that every reasonable hypothesis of accidental death
is excluded wfth reasonable certainty by the evidence. Accidental
death is presumed by law where it is a question of death by suicide,
accident, or violence, and this presumption cannot be overcome except
by proof of facts which exclude with reasonable certainty every reasonable hypothesis of death except by suicide.
2. The Court instructs the jury that in order to sustain its defense of suicide the defendant company must show that R. E. Marshall
intentionally, for the purpose of committing suicide, took car82*
bolic acid, and this *must be shown by such evidence as will
exclude with reasonable certainty, every reasonable supposition
of accidental death and unless this is shown from all the evidence you
must find for the plaintiff on the issue of suicide.
3. The Court instructs the jury that even though you believe
from the evidence that the insured, Robert E. Marshall, had been
drinking an intoxicant just prior to the time he drank poison, as aresult was not conscious of the surrounding circumstances, your verdict
nevertheless must be for the defendant, if you believe from the evidence he intended to commit suicide, even though his intention was
only that of a drinking man.
4. The Court instructs the jury that if you believe from the evidence that the insured, Robert E. Marshall, committed suicide by
drinking poison, whether sane or insane at the time, your verdict must
be for the defendants.
Instruction No. 2 as given above was originally offered by plaintiff as follows: "The Court instructs the jury that in order to sustain
its defense of suicide the defendant company must shown that ·R. E.
Marshall intentionally, for the purpose of committing suicide took
carbolic acid, and this must be shown by such evidence as will exclude
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every reasonable supposition of accidental death, and unless this is
shown from all the evidence, you must find for the plaintiff on
83*
the issue of suicide," to the *granting of which in form as
offered defendants excepted, whereupon the Court amended
said Instruction at the instance of defendants by inserting the italicized
words, and granted said Instruction in the form as follows: "The
Court instructs the jury that in order to sustain its defense of suicide,
the defendant <:ompany ·must shown that R. E. Marshall intentionally,
for the purpose of committing suicide, took carbolic acid, and this
n1ust be shown by such evidence as will exclude witlt reasonable certainty every reasonable supposition of accidental death, and unless this
is shown from all the evidence, you must find for the plaintiff on the
issue of suicide," to which Instruction as granted, Counsel for defendants further excepted for the following reasons :
1. That by the use of the word supposition in the instruction,
instead of hypothesis, the Court placed upon the defendants a burden
which the law does not impose, in that the effect was to tell the jury
that they might base their verdict upon supposition rather than upon
facts supporting a hypothesis.
2. The law only requires the defendants to exclude with reasonable certainty any hypothesis of accidental death, and does not require that they exclude any supposition which might arise in the minds
of the jury.
*3; • Although the law forbids the finding of a verdict
84*
upon mere supposition, this instruction left the jury free to
base their verdict upon their mere opinion or supposition of accidental
death, whether derived from the evidence or not.
Teste this 12th day of January, 1930.
LEMUEL F. SMITH, Judge.
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*AGREED STIPULATION BETWEEN COUNSEL
FOR PLAINTIFF AND DEFENDANTS
FILED JANUARY 12, 1931

It is hereby stipulated between the undersigned counsel for the
parties, plaintiff and defendants, in the above styled action that for all
purposes the action against the two defendants name4 above shall be
considered.one action and for purposes of appeal, it shall be necessary
to make and present to the Supreme Court of Appeals of Virginia
only one petition for Writ of Error and only one transcript of the
record.

Dated this 8th day of January, 1931.

GILMER & GRAVES,
By GEORGE GILMER,
AND

L. W. GRAVES, JR.,
Attorneys for Plaintiff.
T. M. BOYD,
AND

DAVID J. WOOD,
Attorneys for Defendants.
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*VIRGINIA:
In the Clerk's Office of the Circuit Court of the County of
Albemarle, March 25, 193L

I, W. L. Maupin, Clerk of the Circuit Court of the County of
Albemarle, hereby certify that the foregoing is a true, accurate, and
complete transcript of the record in the consolidated actions at law
pendiQg in the said court under the style of
SARAH CATHERINE MARSHALL .................. Plaintiff

v.
MUTUAL INSURANCE COMPANY ·OF RICHMOND,
VIRGINIA
AND

PEOPLES LIFE INSURANCE COMPANY OF
WASHINGTON, D. C....................... ·.. Defendants
as appears of record in my said office and which I, as Clerk of said
c.ourt, have been requested to ,prepare on behalf of said defendants for
the purpose of its presentation along with a petition for a writ of
error to the Supreme Court of Appeals of Virginia to the judgment of
said Circuit Court therein pronounc~d.
·
'And I further certify that it affirmatively appears that counsel for
said plaintiff had due and legal notice of the intention of said defendants to make application for the foregoing transcript.
Given under my hand this 25th day of March, 193 L
W. L. MAUPIN, Clerk..
By C. E. MORAN, D. C.
A Copy, Teste:
H. H. WAYT, Clerk.
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