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IN THE

Supreme Court of Appeals of Virginia
AT STAUNTON
(
'

BERNARD SOLOMON ... . ......... · . . . .. . . . .Elahaf:i.#W.~
v.
'

DR. MANFRED CALL and JOHN CALL

•

-./From the Circuit Court of Albemarle County
Rule of the Supreme Court of Appeals w-ith Respect to How- Briefs o f
Counsel Shall Be Printed

:'The Bri~:lfs shall be printed in type not less in size 'than small
pica and shall be nine inches in length and six inches in width, so as to
conform in dimensions to the printed records along with which they are
to be bound, in accordance with Act of Assembly approved March 16 .
1903; and the Clerks of this Court are directed not to receive or file
a Brief not conforming in all respects to the aforementioned requirements."
The foregoing is printed in small pica type for the information of
Counsel.

HAMPTON H. WAYT,
Clerk.
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IN THE

Supreme Court of Appeals of Virginia
AT STAUNTON

BERNARD SOLOMON ...................... Plaintiff -in Error

v.

Petition for

vV rit

of Error

DR. MANFRED CALL and JOHN CALL .... Defendants -in. Error

To tlze 1-louorable Judges of the Supreme Court of Appeals of Virginia:
Your petitioner, Bernard Solomon, respectively represents that
he is aggrieved by a final order in the Circuit Court of Albemarle
County entered June 24, 1932, in the above titled cause then pending
in said court in a proceeding by" notice of motion wherein your petitioner was plaintiff and Dr. lVIanfred Call and John Call were defendants. The judgment complained of was for the defendants.
In this petition the plaintiff in error will be designated as plaintiff,
and the defendants in error as defendants, that being the respective
positions of the parties in the trial court.
A transcript of the record duly certified is filed herewith and asked
to be read as a par~ of this petition.

STATEMENT OF TI-IE CASE
From the transcript of the record filed herewith it will appear
that this was a proceeding hy notice of motion to recover damages ior
injuries resulting from an automobile accident in Albemarle County,
Virginia on the 17th day of Septen1her, 1931. Bernard Solomon, the.
plaintiff, is over the age of twenty-one and has his domicile in Balti-
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tnore, Maryland. At the time this cause of action arose the plaintiff
was employed by one Benjamin Shander, who was and is domiciled
in the State of Pennsylvania, and at that time the plaintiff was within
the scope of his employment as a traveling salesman for his en1ployer.
Subsequent to this accident and on the 29th day of October, 1931,
the plaintiff arid his employer filed with the Bureau of \Vorkmen's
Compensation of the Commonwealth of Pennsylvanis an agreement
for compensation under the \.Yorkmen's Compensation Act of the
Commonwealth of Pennsylvania. On the 7th day of April, 1932, a
final settlement was made under the \Vorkmen's Compensation Act of
Pennsylvania, the plaintiff receiving a total compensation of $411.42.
Upon the filing of the notice of motion in this cause the defendants filed a special plea in bar alleging that this action should not be
maintained because the plaintiff had received compensation under the
Pennsylvania Act. Issue was joined on the notice of n1otion and plea
and the trial court allowed the plea and dismissed the case.
ASSIGNMENT OF ERROR
The action of the Circuit Court of Albemarle County by order
entered on the 24th day of June, 1932, in allowing the plea of the defendants to the plaintiff's notice of motion and in dismissing the cause
from the docket is assigned as error.
THE POINT INVOLVED
The point involved in this case narrows itself down to a si.ngle
issue, namely, does the acceptance of compensation under the \Yorkmen's Compensation Act of the Commonwealth of Pennsylvania bar
and preclude the plaintiff from bringing an action in tort against a
third person who is not his employer where the cause of action arose
in Albemarle County, Virginia, and where it is conceded that the
employer should be reimbursed out of the amount recovered in such ·
an action for the sum he has expended.
ARGUMENT
It is conceded by the plaintiff that he is not entitled to a double
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reco,iery and that' .his employer should be reimbursed for the- amount
he has expended under the vVorkmen's Compansation Act of Pennsylvania out of the funds obtained from the defendants in this action.
I-

A. ON REASON AND PRINCIPAL
Since any discussion of the problem here presented involves the
construction of Section 12 of the \iVorkmen's Compensation Act oi
Virginia, as it read at the time the cause of action arose, it is deemed
ach·isable to set out that section in full at this time.
Virginia Code (Michie 1930) Sec. 1887 (12) provides:

I,

"The rights and remedies herein granted to an employee where he and his employer have accepted the provisions of this act, respectively, to pay and accept compensation on account of personal injury or death by accident
shall exclude all other rights and remedies of such employee,
his personal representative, parents, dependants or next of
kin, at common law or otherwise, on account of such injury,
loss of service or death; provided, however, that where such
employee, his personal representative or other person may
have a right to recover damages for such injury, Joss of
service or death from any person or persons other than such
employer, he may institute an action at law against such
third person or persons before an award is made under this
act, and prosecute the same to its final determination, but
either the acceptance of an a\-vard hereunder, or the procurement of a judgment in an action at law, shall be a bar to
proceeding further with the alternate remedy; and provided
further that if the emplgyee who has so accepted the provisions of this act he an infant employed knowingly and
wilfully in violation of law, nothing herein contained shall
be construed to prevent the parents of such infant employee
from maintaining an action at law for loss of service of said
infant against his employer or other person who may he responsible therefor and recovering damages therefor, in addition to the compensation recoverable hereunder. In all
cases where an employer and employee have accepted the
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worktnen's compensation ac·t as hereinbefore provided, any
injury to a tninor while employed contrary to the laws of
this State shall be compensable under this act the same, and
to the same extent, as if said minor employee was an adult.
"In any such action by such employee, his personal represeiltative or other person against any person other than
the employer, the court shall, on petition or motion of the
employer at any time prior to verdict, ascertain the amount
of expenses for medical, surgical and hospital attention and
supplies, and funeral expenses, incurred by the employer
under the provisions of this act, and in event of judgtnent
against such person other than the employer, the court shall
in its order require that the judgment debtor pay such expenses of the employer so ascertained by the court out of
the amount of the judgtnent, so far as sufficient, and the
balance, if any, to the judgment creditor.
"The acceptance of an award under this act against an
employer for compensation for the injury or death of an
employee shall operate as an assignment to the employer of
any right to recover damages which the injured employee
or his personal representative or other pers~n may have
against any other party for such injury or death, and such
employer shall be subrogated to any such right and n1ay
enforce, in his own name or in the name of the injured
employee or his personal representative, the legal liability of
such other party. If the injured employee, his personal
representative. or other person entitled so to do has made a
claitn under this act against his employer, and has not proceeded against such other party, the employer may, in order
to prevent the loss of h!s. rights by the passage of time, institute such action prior to the making of an award hereunder.
"The amount of compensation paid by the employer or
the amount of cotnpensation to which the injured employee
or his dependents are entitled shall not be admissible as·
evidence in any action brought to recover damages, but any
amount collected by the employer under the provisions of
this section in excess of the amount paid by the employer
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or for which he is liable shall be held by the employer for
the benefit of the injured employee or other person entitled
thereto, less such amounts as are paid by the employer for
reasonable expenses and attorney's fees; provided, that no
compromise settlement shall be made by the employed or insurance carrier in the exercise of such right of subrogation
without the approval of the industrial commission and the
injured employee, or the personal representatives or dependents of the deceased employee, being first had and obtained.
"\tVhere any employer is insured against liability for
compensation with any insurance carrier, and such insurance carrier, shal.l have paid any compensation for whicl:
the employer is liable or shall have assumed the liability of
the employer therefor, it shall be subrogated to all the rights
and duties of the employer, and may enforce any such rights
in its own name or in the name of the injured employee or
his personal representative; provided, however, nothing
herein shall he construed as conferring upon insurance carriers any other or further rights than those existing in the
employer at the time of the injury to his employee, anything in the policy of insurance to the contrary notwithstanding."
It is respectfully submitted that the provisions of this section
which bar an employee from bringing an action against a third person
after the employee has received an award only applies to an award
received under the Virginia Workmen's Compensation Act. The prohibitory portions of this section are expressly defined and confined to
apply to cases where an award has been granted under the Virginia
Act. For example, the section provides:

"The rights and remedies herein granted to an employee where he and his employer have accepted the pro-_
1.1isions of this act . . . he may institute an action at law
against such third person or persons before au award is
made under this act, and prosecute the same to its final determination, but either the acceptalice of a11 m.oa.rci hereunder, . . . " (Italics ours.)
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The Virginia Act does not state; expressly or implied, that the
receiving of an award under the laws of a foreign state will bar the
employee from proceeding against a wrongdoer who is not his employer, nor can the act be construed, however strained a construction
may be placed upon it, to so prohibit. On the contrary, as has been
pointed 9ut the har is only drawn when an award has ben granted
under· the Virginia Act. The vVorkman's Compensation Acts are
remedial and are to be liberally construed generally, yet those provisions which take away common law rights are in derrogation of
the common law and are to be construed strictly. The prohibition .of
this section should not be applied to an employee who has recovered
an award under a foreign act unless the Virginia Act expressly so
states.
If the defendants arc ncyliyeut as alleged and their uegligence
proximately caused the injuries here compla.£ned of 1.ohat right ha:;.•e
the-y to involu the pa,yment of a small sum by the employer, a stranger
to the defendants, as a defense to their o·wn negligence 'i..ohich caused
serious injuries? If the defenadnts were not negligent then that defense will prevail at a trial of this cause. It does not lie in their
mouth to come into court and say that because someone with whom
they have no connection has seen fit to compensate his employees,
therefore they are not liable for their misdoings. There was no relationship, contractial or othenvise, between the defendants and the
employer.
It shocks one's sense of justice to think that a wrongdoer will he
ahsolved from all liability because the injured party has contracted
with his employer in the light of the laws of a foreign state. It is,
indeed, an anamalous situation when a tort-feasor can go free of all
responsibility because he can take advantage of the generosity of another person. Can it be that the Virginia \Vorkmen's Compensation Act was passed for the benefit of third persons who commtt
torts? Did the Legislature of Virginia intend to relieve tort-feasors
from liability because they were fortunate in that their victim was
employed by a person who was go,·erned by the laws of another state?
\Ve submit that these questions are to be answered in the negative and
that liability is to be placed on those whose duty is to compensate for
their negligence.
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The instant case is analogous to the situation where the plaintiff
in an action carries his own accident insurance. A person could receive a settlement under an insurance policy and still recover against
a tort-feasor. In this case the plaintiff's employer provided a compensation for him as a part of the contract of employment.
To relieve the tort-feasor of liability and to limit the injured
party to recovery under the Compensation Act is poor social legislation. The Compensation Acts limit the amount of recovery which
amount is often inadequate in a number of cases. The Compensation
Acts of neither state take into consideration such factors as pain, mental suffering and disfigurement. The employee should be allowed a
full recovery and the responsibility should fall on he who caused the
injury.
Further, the plaintiff in this case could not have received compensati~n under the Virginia .Act. There is no provision under the
Virginia Act by which the employer in this case could be required to
compensate the plaintiff. The plaintiff should not be barred by a
Compensation Act from bringing an action when he could not receive the benefits of that act. However, the plaintiff is not asking for
compensation under the Virginia Act, hut is merely asking that he
he allo,:..red to pursue his remedy against the person responsible for the
injuries.

B. ON AUT'HORITY
This is a case of first impression in Virginia and counsel for the
plaintiff have found very few cases from other jurisdictions which are
helpful.
I. HIS'J'ORY OF SECTION 12 OF TI-IE VIRGINIA ACT

Section 12 of the Virginia \Vorkmen's Compensation Act, VirrJinia Code (Michie 1930) Sec. 1887 (12), was originally passed in
1918, Va. Acts 1918 c. 400 p. 637, and amended in 1920 by Va. Acts
7920 c. 176 p. 256. The section as it read after the 1920 amendment
did not contain the first proviso of the first paragraph as did the section at the time this cause of action arose. The section as amended by
the Acts of 1920 was construed in the two cases of Smith v. Va. Ry.
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<~ P. Co., 144 Va.· 169 and C. & 0. Ry. Co. v. Painter, 149 Va. 560

and those cases held that the acceptance of. an award under the Virginia Act did not bar the employee from bringing an action against a
third person, hut that the prohibitory provisions only precluded the
employee from proceeding further against his employer.
The section was amended in 1924, Va. Acts 1924 c. 318 p. 478,
as set forth in this petition. It is to be noted that the first proviso of
the first paragraph was then added and the provisions for subrogating
the employer to the employee's rights against a third person were
again adopted in more detail. This section, as amended in .1924, was
first construed in the case of H orsma.n "£.'. Richmond, etc. R. Co., 155
Va. 934 where it was held that an employee could not accept an award
under the Virginia Act and then sue a third party. This holding was
followed in J17illianzson "'· 1~Vellma11, 156 Va. 417 and D. F. T:vler
Corp. ·v. E'i/an.r, 156 Va. 576.
lt is to be noted that in er..'ery one of the abO'i·'e cases which bar
an actio11 by the employee aga-inst a third party the award ·was gra.nted
·uuder the Virginia Act and not under the act of another state and
nothing is said in an)' of these cases which would indicate that the
acceptance of an award under the laws of a foreign state .will preclude
an action of dan·zages against a th£rd pari)'·
It can readily be seen that section 12, as amended in 1924, contains several inconsistent provisions. The proviso in the first paragraph renders meaningless the subsequent paragraphs. To say that
d1e employer is subrogated to the rights of the employee when the
employee has no rights because he is barred from proceeding against
a third party is somewhat absurd. Paragraph 4 of section 12 provides that the employee is entitled to the excess of any amount collected by the employer from a third· party over the amount of the
award, while the employee cannot himself recover such excess.
The General Assembly of Virginia realizing the unfairness of
not allowing the employee to recover against a third p..:trty have
amended Section 12 to a1low the employee to receive the full amount
of any recovery against a third party Jess the amount of compensation
paid.
V a. Acts 1932 c. 279 p. 485 provides in part as follows:
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"Provided, however, that nothing herein contained
shall prevent the employee or his personal representative
from receiving the full amount of any recovery against a
third party less the amount of compensation paid or payable
and other expenses provided for in this act."

II.

PENNSYLVANIA ACT DOES NOT BAR

It can be ascertained from the provisions of the Pennsylvania
\Vorkmen's Compensation Act which are made a part of this record
that the Pennsylvania Act does not bar an employee from bringing an
action against a third party. This has been so held in the two recent
Pennsylvania cases of Jll! cDonald ~'. Le'ui11son Steel Co., 302 Pa. 287,
153, Atl. 424 (1931) and Scalise~'. F. 111. Venzie <~Co., 301 Pa. 315,
152 Atl. 90 (1930).

III. RECOVERY A lVIAT'TER OF CON'T'RACl'
Liability under a workmen's compensation act is not predicated
upon fault or negligence and for that reason an action thereunder is
not delictual. T'he great weight of authority considers liability under
such an act to be contractual and applies the local statute to foreign
injuries under local contracts. Crmze v. Leonm·d, 214 l\!Iich. 218, 183
N. vV. 204 (1921); Post v. Burger, 216 N.Y. 544, 111 N. E. 351
( 1915); Good1:ng 'V. Ott, 77 vV. Va. 487, 87 S. E. 862 ( 1916); Rounsa-ville v. Central R. R., 87 N.J. L. 371,94 Atl. 392 (1915).
By the expressed provisions of Section I of the Pennsylvania Act,
as quoted in the record, the Pennsylvania Act covers the case at bar
and the employee may claim compensation thereunder. The Pennsyivania Act became an integral part of the contract of employment and
in pursuance to that contract the plaintiff received a small sum of
money. The defendants now ask to be relieved of liability because of
the payment under that contract to which the defendants were not
parties.

IV. OTHER CASES
Reutenik v. Gibson Paclling Co., 132 \Vash. 108, 231 Pac. 773
( 1924 ).
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Reutenik brings this action in tort as administrator of one Hartje
for the benefit of the widow of the deceased. The deceased and the
defendant were both domiciled in the State of Washington. The deceased received the injuries from which he died in vVashington. At
the time of the accident the deceased was employed by a California
c,oncern. Subsequently, the widow of the deceased received an award
under the California Workmen's Compensation Act. The California
Act provides that the acceptance of an award does not bar an action
against a third party. The defendant pleaded the acceptance of the
award as a bar to this action. Held, that the acceptance of the award
under the California Act does not bar this action against the defendant, a third party.
Holcomb, J., speaking for the Court at 231 Pac. p. 777, says:
"'T'he insurance contract under which the widow of decedent was awarded benefits, according to the laws of California, was required by such laws, and n1ade the laws of
California relating thereto a part of the contract. . . .
" . . . It is unquestioned law that, where one carries
an accident policy and receives an injury from a third person, the personal accident insurance he carries has nothing
to do with his recovery from the wrongdoer. He or his
representatives or beneficiaries may recover both upon the
policy of insurance and compensation from the wrongdoer.
The same is true, in law, of fire insurance. \Vhat Mrs.
Hartje was awarded and accepted under the accident policy
was the insurance provided in that policy and regulated by
the laws of California, and in nq wise constituted any bar
to her recovery of compensation for the injuries caused by
the wrongdoer."
At the time the cause of action in the above case a~o·ose the receh·ing of an award under the Washington act barred recovery against
a third part. H7ashi1lgton Code, Section 7673 (Remington 1922);
Jl![urphy ·u. Sckwartz, 14 2 \Vash. 69, 252 Pac. 152 (1927). The
Reutenil~ case is dircctl)' in point with the case at ba.r, the cause of
action arose in a state where an award was a bar to further proceedings while the a\vard was granted under the laws of another state under which it was no bar.
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Rm·,;if? v. North Pac. Lu111ber Co., 99 Ore. 58, 190 Pac. 331

( 1920).
The plaintiff is the v,ridow of the deceased, domiciled in the State
of Oregon, and the defendant is an Oregon Corporation. The deceased was killed by the negligence of the defendant in Oregon. At
the time of his death the deceased \vas employed by a California steamship company. 'fhe plaintiff accepted an award under the \Vorkmen's
Compensation Act of California. The defendant pleaded the acceptance of the award as a bar to this action. J-1 eld, that the plaintiff can
maintain this action.
NlcBride, C. J., speaking for the Court at 190 Pac. 336, says:
" . . . It may also be noticed that plaintiff is not divested by the California statute of all interest in her claim,
but the employer is only allowed to retain an amount su fficient to reinburse itself for the amount which it has paid,
or is liable to pay, as compensation, and is required to pay
the overplus, if any, to plaintiff.
''The California Act does not profess to make full compensation for the injury, but limits the amount to he allowed
to the sum of $5,000. Between the employer and employee
this smn is the limit of recovery, but this fact does not bar
a recovery against the actual wrongdoer to the full extent
of the injury suffered. \Vith such an interest in the case 7l'C
m·e of the opinhm that plaiutiff ·would, in all_\' e-;·ent, be entitled to sue in her mc•n name in our courts iu case the J(a./ma.th Steamship C ompau_v should fa·il to do so, e-z,cn ii n•c
,qave, ·which ·we do not, full effect to the subro!Jafion pro·vided for by the C ali.fornia statute." (Italics ours.)
This case is silent as to the provisions of the Oregon \Vorkmen's
Compensation Act but the act must bar an action against a third party,
or otherwise the receiving of an award would never have been pleaded
since the California Act does not preclude an action against a third
party.
Jl!lcLmtglzlin's Case, 274 Mass. 217,174 N. E. 338 (1931).
An employee was employed by a Massachusetts employer to do
\vork in New Hampshire and while so working was injured. A cJaim
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adjuster of the insured paid the employee the sutn of $56.50 and received a common law release. The employee then applied for an
award under the Workmen's Compensation Act of Massachusetts.
Held, that the employee can receive an award under the Massachusetts
Act but must deduct the amount paid by the insurer.
It is true that no third party is involved in this case but the case
holds that where a release was given for an injury occurring outside
of the state the employee could still receive an award after deducting
the amount paid.
Hartford Accident & Indemnity Co. ·v. Chartrand, 239 N.Y. 36,
145 N. E. 274 ( 1924).
The defendant, employed by a New Jersey employer, was injured
in New Jersey. The defendant received an award under the New Jersey Workmen' Compensation Act which provided that should the
employee recover against a third party the employee will have to reimburse the employer or the insurance carrier. The defendant recovered
a judgment in New York against one Proctor. The plaintiff, the insurance carrier, now sues for reimbursement. Held, that equity will
impress a lien on the fund in favor of the plaintiff.
This case shows that an employee could sue a third party in New
York although he had received an award in New Jersey.
·
V. PUBLIC POLICY
It is respectfully submitted that to allow the plaintiff to recover
against the defendants in this case and reimburse the employer for the
amount of the award is not contrary to the public policy of this Commonwealth. That this is true is shown by the fact that the Legislature by the 1932 Acts (Va. Acts 1932 C. 279 p. 485) has seen fit .to
allow an en1ployee the full amount of any recovery against a third
party after deducting the amount of the award.
Public policy cannot easily be defined and each case must be decided on its own facts. It usually connotes some act or contract which
is injurious to the public welfare.
In R. C. L. Sec. 115, p. 707, it is said:

"An exact definition of public policy has never been
given. The courts have, however, frequently approved
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Lord Broughman's definition of public policy as the principle which declares that no one can lawfully do that which
has a tendency to be injurious to the public welfare. This
principle, it has been said, may be termed the policy of the
law or public policy in relation to the administration of the
law. Public policy is variable. 'fhe very reverse of that
which is the policy of the public at one time may become
public policy at another; hence no fixed rules can be given
by which to determine what is public policy. The question
what is public policy in a given case is as broad as a question
of what is fraud in a given case, and is addressed to the
good common sense of the court."
It does not contr~vene public policy to place liability upon one
whose negligence has resulted in serious injuries. On the contrary, it
is against public policy for one to exempt himself from the consequences of his own negligence. Johnso11's Adnt'x. v. R. & D. R. R.
Co., 86 Va. 975 ( 1890).

SUMlVIARY
It is the contention oi the plaintiff that the receiving of an award
under the Pennsylvania \Vorkmen's Compensation Act does not preclude him from bringing an action of tort against the defendants in
this state because:
1. Section 12 of the Virginia \Vorkmen's Compensation Act
which precludes an action against a third party after receiving an
award applies only to awards under the Virginia Act.
2. That it does not lie in the mouth of the defendants to invoke
the payment of an award by the employer as a defense to their own
misdoings.
3. The ultimate liability for the injuries should fall on the tortfeasor.
4. The plaintiff could not claim compensation under the Virginia
Act and therefore he should not be barred by it, he should receive the
benefits with the burdens.
5. The. Pennsylvania :Act does not bar the plaintiff from bringing this action.
6. It does not contravene public policy to allow the plaintiff to
·bring this action against the defendants.
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CONCLUSION

For the foregoing reasons your petitioner respectfully prays that
a writ of error be awarded bringing the order of the Circuit Court of
Albemarle County under review, and that the judgment may he re,·ersed and the case be reinstated on the docket for trial.
Counsel for petitioner respectfully ask the privilege of using this
petition on the hearing of the case as their opening brief in the event
that their prayer for a writ of error should be granted, and furtheli
desire that an opportunity be given them to state their reasons orally
for reviewing the decision complained of.
i\ true copy of the foregoing petition was delivered to Perkins
and Battle, counsel for the defendants, on the 29th clay of July, 1932.
Re~pectfully submitted,

BERNARD SOLOl\tiON.
By CounseL
_ E. V. \V ALKER & VV. 0. Fl FE,
R. \V ATSON SADLER,
ROBERT E. TAYLOR,
Counsel for Petitioner.

\V c, counsel practicing in the Supreme Court of Appeals of Virg"inia, hereby certify that in our opinion the decision and judgment
complained of in the foregoing petition should be reviewed hv the
Supreme Court of Appeals of Virginia.
.

E. V. \VALKEH.,
\V. 0. FIFE.
\Vrit of error granted.
Bond $300.00.

8-11-32

GEORGE L. BR0\1\TNING.
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*VIRGINIA: IN THE CIRCUIT COURT OF
ALBEJVIARLE COUNTY

1*

BERNARD SOLOrviON

v.

Transcript of Record

DR. rviANFRED CALL and JOHN CALL
Please before the Circuit Court of the County of Albemarle, Virginia, June Term, 1932.
BE IT RErviENlBERED that heretofore, to-wit, on the 23rd
day of lVIay, 1932, came the plaintiff in the above entitled action, by
his attorneys, and caused to be returned to the Clerk's Office of this
County his notice of motion for judgment against the defendants,
Dr. 1\tianfrecl Call and John Call, the. same having been duly executed
upon the said defendants on the 19th day of lVIay, 1932, returnable to
June 6, 1932; which said notice of motion is in the words and figures
following, to-wit:
You are hereby notified that on the 6th day of June, 1932, between the hours of 10 o'clock a. m. and 1 o'clock p. m. or as soon
thereafter as it may be heard, I will move the Circuit Court of Albemarle County and the Court House, thereof, in the city of Charlottesville, Virginia, for a judgment against you and each of yo:u for the sum
of T\VENTY THOUSAND DOLLARS ($20,000.00), whjch sum
is due and owing by you ·and each of you to me, the undersigned, for
the damages, wrongs, injuries and sufferings hereinafter set forth, towit:
1. That heretofore, to-wit, on or about the 17th day of September, 1931, I was seated in and operating a certain Chevrolet
2*
automobile which was being lawfully and carefully *driven by
me over and along a certain highway, leading from Richmond
to Charlottesville, known as the Jefferson 1-Iighway, in an Easterly
direction towards Charlottesville, Va.; that when I had reached a
point on said highway in Albemarle County, Virginia, between the
vmage of Cismont and Keswick, a Chevrolet coach automobile driven
hy you, John Call, appr.oached me at said point on said highway from
the opposite direction, namely, going towards Richmond, Virginia, at
which said point on said highway you were rounding a curve and
approaching the brow of a hill.
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And thereupon it became and was your duty in driving said automobile along said road and n1eeting my said aut01110bile in which I
was then riding along my right hand side of said road in the opposite
direction, to drive said automobile to your right hand side of said
road, so that your automobile might pass my said automobile without
interference and \\rithout running into and injuring me or forcing me
off of said highway into a place of danger.
Notwithstanding your said duty, as you were driving said automobile along said road towards Richmond at said point, and as you
were rounding .a curve and approaching the brow of a hill, where your
view of oncoming traffic was obstructed, you negligently failed to
drh·e your said automobile reasonably to your right hand side of said
road but drove the same to your left hand side thereof, thereby forcing and running my said automobile off of said highway and down an
embankment with great violence and force, breaking my right arm
and otherwise injuring, lacerating, and bruising me.
~~::
*2. That heretofore, to-wit, on or about the 17th day of
September, 1931, I was seated in a certain Chevrolet automobile which was being lawfully and care_fully driven by me over and
along a certain highway, leading from Richmond, Virginia, to Char. Iottesville, Virginia, known as the Jefferson Highway, in a Westerly
direction towards Charlottesville; that when I had ·reached a point on
said highway, in Albemarle County, Virginia, hetvveen the village of
Cismont and Keswick, a Chevrolet coach automobile, driven by you,
John Call, approached me at said point on said highway from the
opposite direction, namely, going towards Richmond, Virginia, at
·which said point on said highway you were rounding a curve and
approaching the brow of a hi11 where your view of oncoming traffic
was obstructed.
And thereupon it became and was your duty in driving said
automobile along said road to use reasonable care in the management
and operation thereof and to operate the same at a reasonable and
t>roper rate of speed and to drive and manage the same with ordinary
care at all times, keeping a proper lookout for oncoming traffic, having
·
regard to the width, traffic, and visibility.
Notwithstanding your said duty, you did fail to use such care and
did negligently, carelessly, and recklessly at a far greater rate of
speed than was necessary and proper, attempt to pass another automobile travelling in the same direction in which you were travelling,
namely, towards Richmond, Virginia (on said curve) and about the
time you got opposite said automobile which you were attempting to
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pass as aforesaid, you were upon me on my side of said road and as a
direct result whereof said road was obstructed and blocked and
4*
I was forced off of *said road and down an embankment with
great force and violence. By reason of which and as a proxi~
mate reslut whereof my right arm was broken and I was otherwise
sorely bruised, maimed, and wounded and became sick, sore, and disabled for a long period of time.
3. That heretofore, to-wit, on or about the 17th day of September, 1931, I was seated in arid operating a certain Chevrolet automobile which was being lawfully and carefully driven hy me over and
along a certain highway, leading from Richmond, to Charlottesville,
known as the Jefferson Highway, in an Easterly direction towards
Charlottesdlle, Virginia; that when I had reached a point on said
highway in Albemarle County, Virginia, between the villages of Cismont and Keswick, a Chevrolet Coach automobile owned by you,
Dr. 1\llanfred Call, and driven by your son and agent, John Call, acting
within the scope of his employment and on business which you authocized and directed, approached me at said point on said highway
from the opposite direction, namely, going towards Richmond, Virginia, at wl1ich said point on said highway your said automobile being
driven as aforesaid was rounding a curve and approaching the brow
of a hill.
It thereupon hecame and was the duty of your said son and
agent in driving said automobile along said road and meeting the said
automobile in which I was then riding and on my right hand side of·
said road in the opposite direction, to drive said automobile to your
right hand side of said road, so that your automobile might pass my
said automobile without interference and withour running into.
and injuring or forcing me off of said highway into a place of
danger.
5*
*Notwithstanding the duty of your said servant and agent
as he was driving said automobile along said road between
I~ ichmond at said point, and as he was rounding a curve and approaching the brow of a hill where his view of oncoming traffic was obstructed, he negligently failed to drive your said automobile reasonahly to his right hand side of said road but drove the same to his left
hand side thereof, thereby forcing and running my said automobile
off of said highway and down an embankment with great violence and
force, breaking my right arm and otherwise injuring, lacerating, and
hruising me.
4. That heretofore, to-wit, or or about the 17th day of Sep-

18

Bernard Solomon

~'s.

Dr. Nlanfred Call and John Call

tember, 1931, I was seated in a certain Chevrolet automobile which
was being lawfully and carefully driven by me over and along a certain highway leading from Ric~mond, Virginia, to Charlottesville,
Virginia, known as the Jefferson Hiwhway, in a Westerly direction
towards Charlottesville; that when I had reached a point on said highway in Albemarle County, Virginia, between the villages of Cismont
and Keswick, a Chevrolet Coach automobile owned by you, Dr. Manfred Call, and driven by your servant and agent, namely, your son,
John Call, acting within the scope of his employment and on business
which you authorized and directed, approached me at said point on
said highway from the opposite direction, namely, going towards
Richmond, Virginia, at which said point on said highway your said
automobile being driven as afores<lid was rounding a curve and approaching the brow of a hill, where the view of oncoming traffic was
obstructed.
And thereupon it became and was the duty of your said servant
and agent, namely, your son, John Call, in driving said automobile
along said road to use reasonable care in the management and operation of your said automobile and to operate the same at areas6*
onable and proper rate of speed and to drive and *n1anage the
same with ordinary care at all times, keeping a proper lookout
for oncoming traffic, having regard to the width, traffic and visibility.
Notwithstanding said duty of your said servant and agent, namely, your son, John Call, he did fail to use such care and did negligently,
carelessly and recklessly at a far greater rate of speed than was necessary and proper, did attempt to pass another automobile travelling in
the same direction in which your said automobile was travelling, namely, toward Richmond, Virginia (on said curve) and about the time
your said automobile got opposite said automobile which your said
senant and agent was attempting to pass as aforesaid, your said
automobile was upon me on my side of said road and as a direct result
whereof I was forced off of said road and down an embankment with
great force and violence. By reason of which and as a proximate
result whereof my right arm was broken aJ1d I was otherwise sorely
bruised, maimed and wounded and became sick, sore, and disabled for
a long period of time.
As a result of the injuries caused by the negligence of you and
each of you as aforesaid, I have heen caused from hence, hereto to
suffer great mental anguish and physical pain and will permanently
continue so to suffer, and have been obliged to pay and expend divers
sums ·of money, aggregating a large sum, to-wit, $656.00, in and about
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endeavoring to be relieved and cured of my injuries, and have been
forced to lose a great deal of time, to-wit, seven months from attending to my business or from engaging in any productive occupation, and have suffered great loss for the permanent diminution of
my earning capacity, by reason of the injuries aforesaid.
7*
*By reason of which and as a proximate result whereof I
have been damaged to the extent of $20,000.00.
\VHEREFORE judgment therefor will be asked at the hands of
the said Court at the time and place hereinabove set out.
Given under my hand this lOth day of 1\llay, 1932.
Hespectfully,

BERNARD SOLOl\IION.

By Counsel.
H. \V. SADLER,.p. q.
lTpon the reverse side of the foregoing notice of motion for
judgment, appear the following endorsements:
"Not finding Dr. l\IIanfred Call at his usual place of abode. F.xe(·uted in the City of Richmond, Va., lVIay 19, 1932, at his residence,
3211 Seminary Ave., that being his usual place of abode by delivering
a copy of withit~ notice to 1\ifartha C. Call, wife, a member of his
family o\·er the age of sixteen years and explaining purport of same
to lVIartha C. Call.
(Signed) JOHN G. SAUNDERS,
Sergeant of Richmond, Va.
By J. H. FLOYD, Deputy Sergeant."
"Not finding John Call at his usual place of abode. Executed in
the City of Richmond, Va., Niay 19, 1932, at his residence, 3211 Seminary Ave., that being his usual place of abode, by delivering a copy
of within notice to lVIartha C. Call, mother, a member of his family
over the age of sixteen years and explaining the purport of same to
1\lartha C. Call.
(Signed) JOT-IN G. SAUNOEHS.
Sergeant of Richmond, Va.
By f H. FLOYD, Deputy Sergeant."
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*Also
··Returned, executed to Clerk's Office. May 25, 1932.

C. E. 1\11., D. C."
AT A COURT HELD ON TUESDAY, JUNE 7, 1932

ORDER
It appearing to the Court that John Call, one of the defendants
herein, is an infant, on the motion of R. Watson Sadler, attorney and
agent for said plaintiff, the Court doth appoint Bernard P. Chamberlain, a discreet and competent attorney at law, as guardian ad litem for
such infant.
SPECIAL PLEA IN BAR
The said defendants, by their attorneys, come and say that the
said plaintiff ought not to ha\'e or maintain his action against them
for the following reasons :
'l'hat on the 29th day of October, 1931, the said plaintiff, Bernard Solomon, and one Benjamin Shander, his employer, filed with
the Bureau of Workmen's Compensation of the Commonwealth of
Pennsylvania, an Agreement for Compensation for Disability, a certified copy of which is hereto attached and prayed to be made a part of
this Plea. Said Agreement was approved by said Bureau of W arkmen's Compensation on the 24th day of November, 1931. Said Agreement shows on its fact that the Compensation therein agreed to be paid
to the said Bernard Solomon was for disability arising out of injuries
received for which the said Bernard Solomon has now brought this
action against the said defendants hereinabove named.
9==•
*That on the 7th day of April, 1932, there was filed with
said Bureau of \\T orkmen's Compensation of the Commonwealth of Pennsylvania a Final Settlement Receipt showing that said
plaintiff, Ben1ard Solomon..,rthfl!l received from said Benjamin Shander, his employer, the sum..:at'~Jll.42, compensation covering a period
of 27-3/i weeks, a certified copy of w_hich is hereto attached and
prayed to be made a part of this Plea.
That said Agreement for Compensation for Disability and said
Final Settlement Receipt, certified copies of which are hereto attached,
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show that said plaintiff, Bernard Solomon, has elected the remedy he
wished to pursue by accepting compensation under the Workmen's
Compensation Act of Pennsylvania, and that he is now barred from
bringing any action for damages against the defendants hereinabove
named.
WHEREFORE, the said defendants, by their attorneys, pray
that this action may be hence dismissed, and that they have judgment
against the said. plaintiff, Bernard Solomon, for the costs, they, in their
behalf, have expended.
DR. J. MANFRED CALL,
JOHN CALL,
By Counsel.
PERKINS & BATTLE, p. d.
COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF LABOR AND INDUSTRY
BUREAU OF \i\TORKMEN'S COMPENSATION
HARRISBURG
10*

*AGREEMENT FOR COMPENSATION FOR
DISABILITY
Accident and Compensation Agreement No. 2,838,333

Bernard S aloman
(Employee)
and
Benjamin Shander
(Employer)

Employers' No.
Philadelphia, Pa.
(Place)
October 29, 1931

We, the undersigned, agree upon the following facts as to the injury sustained by the said employe while in the employment of the
said employer :

1.
2.
3.
4.

Business of employer: ~If g. Ladies Slips & Underwear
Occupation of employe : Salesn1an
Place of accident : Philadelphia, Pa. Date Sept. 18, 1931
Date when disability began: Sept. 18, 1931
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5.
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Describe accident and resulting injury: In machine on way to
Charlottesville, Va. Salom.an's car was in collision with another
automobile. Fractured right arm.
0. The average weekly wages of the employe at the time of the
accident were (even if the wages he a hove $23.07 per week, state
the actual amount): $125.00.
This amount was arrived at by the following method :
If the rate of wages is fixed by the day, hour, mileage, commission or output, except in seasonal occupations, state:
(a) Employe's earnings during so much of the six
months preceding the accident as he worked for
the employer in the same grade of employment,
and at the same wages as at the ti~ne of the accident, not deducting overtime or amounts retained
Approved
by the employer from the agreed wages for supNov. 24, 1931
plies, tools, etc., necessary for the performance
Bureau of
of the employe's work, and adding for hoard and
\Vorkmen's
lodging furnished by the employer, the. value
Compensation
thereof fixed hy the contract of employment, or
if no value is so fixed, 50 cents per day for hoard
and 50 cents per day for lodging.
(h) Date on which the employe began work in the same grade
*of employment and at the same wages as at the time of
11*
the accident. (If such employment hegan more than six
months before the accident, state only that fact.)
(c) Number of working days in so much of the last six months as
the employe was employed in the same grade and at the same
wages as at the time of the accident ....................... .
(d) State also number of calendar days . . . . Sundays . . . . halfholidays .... holidays .... days on which the employe was prevented from working through no fault of his own .... number
of Sundays, half-holidays worked by employe ....
(e) Number of working days constituting an ordinary week in the
employe's ·occupation and trade ....... .
(f) If the occupation is seasonal, state earnings from all employers
during year preceeding the accident, if the employe at the time of
the accident was working under concurrent contracts of employment for two or more employers, state earnings from all such
employers during six months prior to accident ....
7. AND IT IS HEREBY FURTHER AGREED that said Benjamin Shander (Employer) shall pay to the said Bernard Salo-
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man (Employee), compensation at the rate of $15.00 per week,
payable weekly (State how payable) ...................... .
beginning from September 24, 1931, for undetermined weeks.
To be used only if incapacity has terminated or its duration rendered certain by Section 306-c)
For . . . . weeks as provided in Section 306a, in the incapacity is
total
or
For .... weeks as provided in Section 306h, if the incapacity is
partial
until this agreement has been terminated by finc_tl receipt
12* *9r supplemantal agreement approved by the \Vorkmen's Compensation Board or by the order of such Board.
6. If employe has returned to work, state when, in whose employment and at what \Vages . . . . .

9.

Amount of compensation due at date of agreement .. $ .... : ...
Amount due for medical, etc., services procured by employe ........................................ $ ....... .
Total amount due at date of agreement ............. $ ....... .
Total amount of compensation payable under this
agreemetlt ..................................... $ ....... .
Any further matters agreed upon ......................... .

DR. ALBERT L. LEVY
( \Vitness ·for employe)

his
X
mark
(Signature of injured person)
2409 Brookfield St., Baltimore, Md.
(Address)

HER.NARD SAL0~11AlV

BENJ AivliN SHANDER.
( Employer)
EMPLOYERS LIABILIT'{ ASSURANCE CORP.
(Authorized Agent or Insurance Carrier)
Bv: \VILLIAlVI S. PITZER.
(Address)
311 Walnut St., Phila., Pa.
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*COMlVION\VEALTH OF PENNSYLVANIA
DEPARTlVIENT OF LABOR AND INDUSTRY
BUREAU OF \VORKMEN'S COlVIPENSATION
HARRISBURG
FINAL SETTLE1\1ENT RECEIPT

Bernard Salom.an
(Employee or personal
representative)

Compensation Agreement No. 2, 838, ..~33-S

and

Phila., Penna., April i, 1932

Claim Petition No........ .

v.
(Place)
(Date)
Benjatuin Salonw.n
(Employer)
Received of Benjamin Shander the stun of Fifty-one dollars and
42/100 ($51.42), being the final payment of compensation due me
under the workmen's compensation Law for all injuries received by me
on or about the 18th day of September, '31, while in the etnploy of
Benjamin Shander making in all, with the payments heretofore received by me, the total stun of Four hundred eleven dollars and 42/100
( 411.42), covering a period of 2i-3!7 weeks.
My disability began on the 18th day of Sept., 1931, and I returned (I was able to return) to work on the 4th day of April, 19.~2,
at a wage of $125.00 per week. Subject to revie\\' hy the Workmen's
Compensation Board.
BERNARD SAL01l1AN.
(Name of employe or claimant)
2409 Brookfield Ave., Baltimore, 1\lfd.
(Address)
"I'otal amount expended for medical treatment, etc., in this case
(to he filled in by the employer or his insurance carrier) $ ......... .
14*

*COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF LABOR AND INDUSTRY
\VORKMEN'S COMPENSATION BOARD
HARRISBURG

The foregoing is hereby certified to be a true and correct copy of
Compensation Agreement, Numbered 2,838,333 and of Final Settle-
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ment Receipt, dated April 7, 1932, in the case of Bernard Sa/oman,
( "laimant, \"S. Benjamin Shander, Defendant, as full, entire, and complete as the same remains on file in the Bureau of \Vorkmen's Compensation, of the Department of Labor and Industry.
·
Certified this 8th day of June, 1932.
(Signed) ARTHUR O'DALE,
Chairman \Vorkmen's Compensation Board.
Attest:

BOND C. vVHITE,
Secretary \·V orkmen' s Compensation Board.
AT i\ COURT HELD ON FRIDAY, JUNE 24, 1932

ORDER
This day came the parties, by their attorneys, and the Defendants, hy their attorneys, offered a Plea in Bar of this action, ,vith exhihits thereto attached, showing the acceptance by Plaintiff of an
award of Compensation, on account o.f the injury here complained of,
from the \Vorkmen's Compensation Board of Pennsylvania,
15'::
and the payment to and receipt by *Plaintiff of the full amount
of such av-.rard, and said Plea and exhibits were received and
filed. Thereupon, the plaintiff, by his attorneys, joined issue on said
Plea; and the Court, having duly considered thereof, doth sustain said
Plea and ORDER that this suit be dismissed and that the Plaintiff pay
to Defendants their proper costs herein, to which order the plaintiff
duly excepted upon the grounds that the acceptance of an award
under the \Vorkmen's Compensation Act of Pennsylvania does not
preclude the Plaintiff from a recovery in this action either under the
laws of the State of Virginia, or under the laws of the State of
Pennsylvania.
STIPULATION

It is herein· stipulated that the exhibits filed with Defendants'
I >Jea, showing the agreement for compensation for disability and the
final settlement receipt for such compensation received hy Plaintiff
on account of the injury complained of in the Notice of lVfotion filed
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herein, ·are true aml authentic copies of the records of the vVorkmen'~
Compensation Board of the Commonwealth of Pennsylvania.
(Signed) R. vVATSON SADLER,
Of Counsel for Plaintiff.

PERKINS & HA TTLE,
Counsel for Defendants.

1(>:::

STIPULATION
It is herehy stipulated and agreed that the following sections of
the vVorkmen's Compensation Act of Pennsylvania, are the
only sections which may be pertinent to this case and *shall he
made a part of the record in this cause.

ARTICLE I
Interpretation and Definition
Section 1. He it enacted, &c., That this act shall he called and
rited as The \Vorkmen's Compensation Act of 1915, and shall apply
to all accidents occuring within this Commonwealth, irrespective of
the place where the contract of hiring was made, renewed, or extended, and shall not apply to any accident occurring outside of the Commonwealth, except to accidents occurring to State employes outside
the Commotnvealth while such employes are engaged in duly authorized business of the State, except accidents occurring to Pennsylvania
employes whose duties require them to go temporarily beyond the
territorial limits of the Commonwealth, not over ninety days, when
such employes are performing services for employers whose place of
business ~is within the Commotn:vealth.
ARTICLE II
Damages hy Aetion at Law
Sec. 204. No agreement composition, or release of damages
made hefore the happening of any accident, except the agreement
defined in article three of this act, shall he valid or shall har a claim
for damages for the injury resulting therefrom; and any such agreement other than that defined in article three herein, is declared to he
against the puhlic policy of this Commonwealth. The receipt of bene-
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fits from any association, society, or fund shall not har the re~·.
17:::
covery of damages by action *at law, nor the recovery of c_ompensation under article three hereof; and any release executed
in consideration of such benefits shall be void.
A.RTICLE III
Elective Compensation
Section 319. \ Vhere a third person is liable to the employe or the
dependents for the injury or death, the employer shall he subrogated
to the right of the employe or the dependents against such third person, hut only to the extent of the compensation payable under this
article hy the employer. Any recovery against such third person in
excess of the compensation theretofore paid hy the employer shall he
paid fortlnvith to the employe or to the dependents, and shall he treated
as an advance payment by the employer on account of any future instalments of compensation.
(Signed) R. \VATSON SADLER,
Counsel for Plaintiff.
PERKINS & RATTLE,
Counsel for Defendants.
n~:::

*VIRGINIA:

In the Clerk's Office of the Circuit Court of the County of Albemarle, August 8, 1932.
I, \V. L. l\tfAUPIN, Clerk of the Circuit Court of the County of
A lhemarle, Virginia, hereby certify that the foregoing is a true and
exact transcript of the record in the action at Jaw pending in the aforesaid eourt under the style of
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BERNARD

SOLO~ION

............................ . ~laintiff

v.
DR. MANFRED CALL. and JOHN CALL ........... . Defendants
as appears on file and of record in my said office and which I, as clerk
of said court, have been requested to copy on behalf of said plaintiff
for the purpose of its presentation to the Supreme Court of Appeals
of Virginia along with a petition for a writ of error to the judgment
~herein pronounced.
And I further certify that it affirmatively appears that counsel for
said defendants had ~lue and legal notice of the application of said
plaintiff for the foregoing transcript.
Given under my hand this 8th day of August, 1932.

W. L. 1\IIAUPIN, Clerk.
By C. E. MORAN, D. C.
A Copy, Teste:
H. H. \T\/ A YT, Clerk.
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