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In the
Supreme Court of Appeals of Virginia
at Richmond

B. H. BAILEY, Plaintiff in Error,
v.

MAGARET FORE, ADMINISTRATRIX, ETC.,
Defendant in Error

FROM THE HUSTINGS COURT, PART TWO, OF TRE CITY OF RICHMOND.

"The brjefs shall be printed in type not less in size than
small pica, and shall be nine inches in length and six inches
in width, so as to conform in dimensions to the printed
records along with which they are to be bound, in accordance with Act of Assembly, approv~d March 1, 1903; and
the clerks of this court are directed not to receive or file a
brief not conforming in all respects to the aforementioned
requirements.''
The foregoing is printed in small pica type for the infor··
mation of counsel.
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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 1417
B. H .. BAILEY, Plaintiff in Error,
versus

MARGARET FORE, ADMINISTRATRIX OF THE
ESTATE OF WILLIAM D. FORE, Defendant
in Error.

PETITION FOR WRIT OF ERROR.
To the Honorable Judges of the Su:pt·eme Court of Appeals
of Virginia:
Your undersigned petitioner, B. H. Bailey, respectfully
represents unto your I-Ionors that he is aggrieved by a final
judgment o-£ Busting'S Court, Part 2, of the City of Richmond,
in an action at law wherein your petitioner 'vas d~fendant,
and :Niargaret Fore, Administratrix of the Estate of William
D. Fore, the plaintiff. For convenience, the parties will be
hereinafter referred to as they appeared in the Trial Court.
Said judgment is for the sum of Seventy-five Hundred
($7,500.00) Dollars, and 'vas entered on the 7th day of December, 1932.
In said action the plaintiff claimed damages ·in the sum of
Ten Thousand ($10,000.00) Dollars against the dAfendant on
account of the death of her intestate, resulting from an automobile accident, and caused by the alleged negligence of the
plaintiff.
A transcript of the record, duly certified, accompanies this
petition, and is made part hereof, from which it will plainly
appear that the Trial Court was in error, and the judgment
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should be reversed and final judgment entered in favor of ·
the defendant.
Counsel for the petitioner desire to state orally to the Court
their reasons for requesting a revie'v of the decision complained of.
Your petitioner adopts this petition as his original brief,
and delivered a copy thereof in person to Mr. Thomas A. Williams, of counsel for the plaintiff, on the 27th day of .April,
1933.
STATE~IENT

OF THE CASE.

The defendant is engaged in the practice of medicine at
Sandston, a village several miles east of the City of Richmond.
On the night of N ovemher 23, 1931, about 10 :30 P. M., it became necessary for one of his patients, a Mrs. Schultz, to go
to Johnston-Willis Hospital in the western section of Richmond, and the defendant took her in his automobile, a Chevrolet coupe, and· started for the hospital. So that the Court
may fully appreciate the physical situation, we are attaching
hereto a sketch of the scene of the accident.
The night was clear, and the defendant, accompanied by his
patient, was driving west along Broad Street; he had passed
over 32nd Street, and his automobile had reached the "slow"
sign shown on the sketch (which is thirty feet to the west of
the property line of 32nd Street, and forty-one feet from the
curb line on the west side of 32nd Stroot) when suddenly an
object, wl1ich was not in the path of his car, and which neither
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he nor his patient had seen, fell or struck against the left
side of the car, and immediately fell into the street; the impact resulted in damage to both fenders on the left side of the
car, and the hreaking of the glass at the side of the driver.'s
seat; the defendant drove a short distance down ·the street,
estimated by various witnesses from fifty to one hundred feet,
parked his car, came back and found plaintiff's intestate
lying on the ''slow'' sign, felt his pulse, thought he was dead,
called a person who came up shortly after the accident to call
an ambulance, and the injured man was .taken to the hospital,
where he died shortly thereafter·without regaining consciousness. It might he explained at this point that. the "slo~''
sign is for a school which is located on Broad Street west
of the intersection described, but this sign is only" observed
while school is in session, and the accident.Jtappened about
11 P. M. When the defendant returned to the point.,of~·.the.;.
accident, he found the deceased's hat, and under deceased's
body a twelve ounce bottle with one drink of whisky left in it.
·At the hospital the physicians smelled. ~hisky on the breath
of the injured man, gave him no whisky while he was in the
hospital, and also removed from his stomach material which
smelled of whisky.
The defendant testified that he was driving at a rate of
speed of about twenty-five miles an hour, on the right hand
side of the street; that as he reached the intersection of 32nd
Street, he removed his foot from the accelerator, slowing
his speed down perhaps five miles an hour, was looking
straight ahead, and that there was no oncoming traffic, nor
did he see a pedestrian; that there was no pedestrian in the
path of his car, and that the first notice he had of the presence
of the injured man was when he felt the impact against the
left side of his car. His evidence was corroborated on all
material points by the patient. There were no eye-witnesses
to the accident other than defendant and the patient. Several
people living in the neighborhood heard the sound of the impact, and came to the scene of the accident a fe,v minutes afterwards, but all they knew about it was that the deceased was
lying in the street at the point above indicated, and some
skid marks of the doctor's car shown in the street, and the
marks on the physician's car.
.
The plaintiff's intestate was employed at the Richmond
Cedar Works in the eastern section of Richmond. He lived to
the north of Broad Street, and the scene of the accident was
on the route to his home from his place of work. On the
evening· of the accident he left his work at 7 :30 P. M. (the
accident occurred about 11 P.M.) and his whereabouts from.
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the time he left work and the time of the accident is not
had not been to his home since leaving for his
wo-rk. Dr. Bailey and another witness called at the home of
the deceased several hours after the accident, informed his
wife that he had been very badly injured in an accident, and
she asked of the defendant whether or not her husband was
drunk. The wife, however, a.t the trial of the case, denied
this. There was no evidence introduced by the plaintiff except the witnesses who came to the scene of the accident
shortly after its occurrence, saw the position of the body,
the skid marks, which skid marks, according to the testimony
of the witnesses, began at a point seventeen feet to the west
of the property line of the west side of 32nd Street, and the
condition ·of the plaintiff's intestate's clothing, and the damage to defendant's car.
·
·
At the conclusion of the plaintiff's evidence, the defendant
moved the Court to strike same on the ground that there was
no evidence of primary negligence, and uncontradicted evidence as to contributory negligence on the part of the plaintiff's intestat-e, which motion the Court over-ruled. This
motion was renewed after all the evidence was introduced on
the same ground, and the Court again overruled the motion.
~own-he

ASSIGNMENTS OF ERROR.
Assignment of Error No. 1.
The Cou-rt erred in refusing to strike the evidence of the
plaintiff and in refusing to set aside the verdict of the jury,
because there was no evidence of pri'tl'tary negligence.

The uncontradicted evidence of the defendant and his
patient wa~ that the defendant was operating his car .at a
careful rate of speed, on the right hand side of the street,
keeping a lookout ahead; that there was nothing in the path
of his ca.r when suddenly and 'vithout warning the deceased
came in contact with the left side of the car, and fell immediately to the street, and the accident occurred about thirty
feet from the cross-walk where pedestrians are supposed to
cross the str-eet. Section 2145(20), Sub-Section· (c) of the
Code of 1930 provfdes :
"The driver of any vehicle upon a highway within a business or residence district shall yield the right of way to a
pedestrian crossing such highwa.y within any clearly marked
crosswalk or any regular pedestrian crossing included in the

---~-----c----
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prolongation of the laterial boundary lines of the adjacent
sidewalk at the end of a block, except at intersections where
the movement of traffic is bejng regulated by traffic officers or
traffic direction devices. Every pedestrian crossing a highway within a business or residence district at any point other
than a pedestrian crossing, crosswalk or intersection shall
yield the. right of way to vehicles upon the highway."
With the defendant operating his ·car at a moderate rate
of speed, keeping a lookout ahead, and there being nothing in
the path of his car, and having the right of way, and plaintiff's
intestate steps or falls against the left side of his car, we
are unable to see wherein any possible negligence on the part
of the defendant lies. It may be contended that the defendant
could have, by keeping a proper lookout, seen the plaintiff's
intestate as he crossed the street, but it must be borne in
mind that persons operating automobiles are under duty to
keep a lookout ahead for approaching traffic and pedestrians,
and it would be negligence for the operator of an automobile
to be looking to his side a.t a point not an intersection, and
'vhere pedestrians 1vere supposed to yield the right of way,
instead of keeping a lookout ahead.
We respectfully submit that it requires no argument to support our contention that, under the· facts in this case, there
was a total lack of evidence of primary negligence.
ASSIGN~IENT

.OF ERROR NO. 2.

The Co~~rt erred in refusing to strike the evidence of the
plaintiff, and to set aside thf! verdict of the jury, because the
plaintiff's intestate was guilty of contrib'l.dory negligence as
a matter of law, which bars recovery.
According to the evidence in the case, plaintiff's intestate,
at a point 'vhere the law provides he should yield the right
of way to an automobile, walked aeross a well lighted street
when an automobile, tr~veling at a moderate rate of speed,
with the lights on, was coming~ towards him, and came in contact with the side of the car. It was the duty of plaintiff's
intestate to exercise ordinary ca.re for his own safety, and to
contend that, under the facts in this ca~e, the plaintiff's intestate 'vas exercising· ordinary care, or any care for that matter, 1vould be ridiculous, and it is our earnest contention that
under the uncontradicted evidence in this case, the plaintiff's
intestate 1vas guilty of contributory negligence as a matter of
law. He saw, or, by the exercise of reasonable care, or any
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care whatsoever, could have seen the approaching automobile.
He was in a place of safety insofar as this automobile was·
concerned as the automobile ca1ne down the street, and apparently being oblivious of the presence of the automobile,
or disregarding it in an unusually careless manner, walked
into the side of the machine-there· was nothing to obstruct
his view, and no reason why he should hav·e come into contact with the machine except throug·h the grossest kind of·
negligence. Even had the front of the car struck him, he
would have been guilty of contributory negligence, but, surely,
when he walks into the s:ide of the car, there can be no question
r~ised as to his negligence.
Seldom does it ·occur that counsel are able to find a case
so nearly in point as is ~leade. vs. Saunders, 151 Va. 636, 144
S. E. 711. Here one Meade, in the night time, was crossing
Broad Street in the City of Richmond from the south to the
north side at an intersection. As be left the side,valk, he
noticed an automobile half a block away. Before clearing the
street, he was struck and injured. In that case the sole contention was whether 1\!Ieade was guilty of contributory neg-·
ligence. In passing upon the question, it was said:
"If, as from this record is apparent, .the plaintiff never
looked for, or saw, th,e d~fendant 's car, after leaving the
sidewalk until he was in collision with the rear end thereof,
then his negligence was the proximate cause of his injury,
and there can be no. recovery. If it can be said that he was
struck by the front of the car, which bore down upon him.
we are confronted with a situation where a pedestrian who
sees an automobile approaching, leaves the curb to cross the
street in front of the approaching car. The car is all the
while in full view if he but looks, and he knows it is coming.
Assume that the defendant 'vas negligent up to the instant of
the accident, for failing to see and avoid injuring plaintiff,
there was f:tn equal opportunity for plaintiffi to have seen and
a,voided the collision, and he was therefore negligent in not
doing so.''
.A.s was said by l{elly, P., in Stephen Putney Shoe Company
S. E. 563:

vs. Ormsby's .A.dmr., 129 Va. 297, 105

''In other words, if he did look, he "ras bound to see the
truck, and was negligent as a matter of law in stepping in
front of -it ; and if he did not look, his negligence as a matter
of law is none the less apparent.'' Virginia Railway&; Power
Co. vs. Boltz, 122 Va. 649, 96 S. E. 447; Hendt·y vs. Virginia
_Railway d!; Power Co., 150 Va. 282, 107 S. E. 715.
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And at page 643 of the opinion:
"Here the car and the pedestrian are traveling at right
angles, and their path must cross only a few feet ahead. There
is a clear view, and the pedestrian has seen the· car approaching. A collision under such circumstances can only arise as
the result of the concurring or independent negligence of the
plaintiff.''
· ·
''If the eon tinning negligence of a plaintiff, up to the time
of the injury, concurs with the negligence of the defendant
in causing the injury, the plaintiff cannot recover. t Consu.mers' Brewing Cornpm11J vs. Doyle's Ad1nr., 102 Va. 399,
46 S. E. 390, quoted \~th approval .in Green vs. Ruffin, supra.''
All that has been quoted from the case of J)leade vs. Saunders is equally applicable to this case. If Meade was guilty
of contributory negligence as a matter of law, eertainly this
plaintiff is also.
The case of Stephen Pu~tney Shoe Compa'I'IIJI vs. Ormsby's
Ad1nr., 129 Va. 297, is equally applicable to this ca.se, the only
difference ts that the accident involved in the Stephen Putney
Shoe _Company case occurred in the day time, and at a street
crossing.
. In the case of Va. Ry. <t Power Co. vs. Boltz, 122 Va. 649,
it appeared that the plaintiff \Valked from the curb in crossing
a street and was struck by a street car when there was nothing to obscure her vision. Recovery was denied to the plaintiff
in that case because there was nothing to obstruct her view
of the approaching street car-therefore, recovery should be
denied the plaintiff in this case because there was nothing to
obstruct his view of the approaching automobile.
In the case of Stephen Putney Shoe C on~pany vs. Ormsby's
Adn~r., 129 Va. 297, the Court held:
''In the instant case, plaintiff's decedent, a pedestrian,
was guilty of contributory or concurring negligence under
the circumstances in evidence in stepping from the sidewalk
to the roadway, at the intersection of two streets, where, if
he had looked before the accident occurred, he \Vould have
been bound to se·e, within a few feet of him, a rapidly approaching automobile just at the turn."
In the case at bar the facts are much stronger against the
than they were in the above cited cases.
In the Ormsby case the plaintiff's decedent was attempting

pla~ntiff
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to cross the roadway at a street crossing, or at an intersection
of two streets, whereas in the case at bar the plaintiff's intestate was attempting to ·cross the roadway at a point that
wa~ not a regular crossing.
.
It is further held in the Ormsby case as follows:
"While the 'Look and Listen' rule is not as strictly applied

io street crossings as it is to railroad crossings, a reasonable

lookout is required, and nothing but an utter lack of prudence
could have accounted for plaintiff's decedent's failure to look,
in stepping from the curb to the street. In other words, if
the decedent did look, he was bound to have· seen the automobile and was negligent as a matter of la'v in stepping in
fr'onf of it; and if he did not ·look, he was none the less negligent.''
·
We respectfully submit that without reference to any other
citation, under this case, when a.pplied to the facts in the case
at bar, the plaintiff is not entitled to recover.
In the case of Meade vs. Sa'ltnders, 151 Va. 636, the Court
held:

"If, as from this record is apparent, the plaintiff never
looked-for, or saw, the defendant's car after leaving the sidewalk until he was in collision with the rear end thereof, then
his negligence was a proximate cause of his injury, and there
can be no recovery.''
In the case of Consumers' Bre'Wing Company
.Admr., 102 Va. 399, 46 $. E. 390, the Court held:

vs. Doyles'

''If the con tinned neg·Iigence of the plaintiff, up to the time
of the injury, concurs with the negligence of the defendant,
in case of injury the plaintiff cannot recover.''
In the case at bar, the plaintiff's intestate, with an automobile in full view, with its headlights burning, attempts to
cross the street, and strikes the left side of the automobile.
There can be no escape from the fact that he was guilty of
contributory negligence as a matter of law, and the author
of his own misfortune.
- For other cases which we submit '"ill support our contention that the plaintiff in this case was guilty of contributory
negligence as a matter of law, we refer the Court to C. db 0.
Ry. Co .. vs. Anderson, 93 Va. 665; 25 S. E. 947; Harvey's Case,
103 Va. 850; 49 S. E. 481; Peters vs. So. Ry. Co., 136 Ala. 533;
33 South. 332; N . .r.t W. Ry. Co. vs. Strickler, 118 Va. 153.
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''This Court has repeatedly declared that courts are· not
required to believe that which is contrary to human experience and the laws of nature, or which they judicially know
to be incredible. Though the case be heard a.s' upon a demurrer to the evidence, the court will not stultify itself by
allowing a -verdict to stand, although there may be evidence
tending to support it, when the physical facts demonstrate
such evidence to be untrue, and the verdict to be unjust and
unsupported in law and in fact." C. .& 0. Ry. Co. vs. .Anderson, 93 Va. 650, 25 S. E. 947; Harvey vs. Commonwealth, 103
Va. (850) 860, 49 S. E. (481) 480; N . .& W. Ry. Co. vs. Crowe's
.Admr., 110 Va. 798, 67 S. E. 518; Pennsylva1~ia R. R. Co. vs.
Jenkins, 119 Va. 186, 89 S. E. 97; Southern Ry. Co. vs. Mason,
119 Va. 256, 89 S. E. 229; Virginia.& 8. lV. Ry. Co. vs. Skinner, and Sarrne vs. Harris, 119 Va. 843, 89 S. E. 888; Hancock
vs. N. <~;· W. Ry. Co., 149 Va.. 829, 141 S. E. 849; N. «; W. Ry.
Co. vs. Hardy,·152 ya.. 783, 148 S. E. 839.

ASSIGNMENT OF ERROR NO. 3.
The Court e1·red in granting to the plai'lttijf, over the objection of tbe defenda'l~t, lnstnwtion No. 1 reading as follows:
''The court instructs the jury that at the time of the injury and death of plaintiff's decedent tl1e statute law of this
state provided :
'' '.At such intersection where no traffic officer is on duty
pedestrians shall have the right-of-way over vehicles.'
''And the court further instructs the jury that if they believe from the evidence in this case that on the day in question plaintiff's intestate had entered the intersection on Broad
Street and 32nd Street prior to the arrival of the automobile
of the defendant, that thereupon the plaintiff's decedent had
the right of way and it became and was the duty of the said
defendant to respect said right-of-way and to change his
course, slo'v down, or come to a complete stop if necessary
to permit plaintiff's decedent to safely and expeditiously
negotiate the cross·ing; and the court further instructs the
jury that if they believe from the evidence in this case that
the defendant violated his duty in the above respect and as a
direct and proximate result thereof the plaintiff's decedent
was injured and killed, while exercising ordinary care on his
pa!t, then you must fiD:d your verdict for the pla.i:I_1tiff. ''
There was no evidence that tl1e plaintiff's intestate was at
the intersection of the two streets-the uncontradicted evide!lce is that he was at the Hslow" sign, approximately
thuty fee_t from the cross-,valk.
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ASSIGN~iENT

QF.ERROR NO.4.

The Co'Urt erred in g1·anting to the plaintiff, over the objection of the defendantl, Instnu:tim~ No.2 reading as follows:

"The ·court instructs the jury that the statute law of this
state defines right of way as follows:
'' '2145-1. Sub-division (x). "Right of Way."-Shall
mean the right of a pedestrian, or vehicle to proceed unin- .
. terruptedly in a la"rful manner, in preference or priority to
another pedestrian or vehicle approaching in another direction.' ''
There was no evidence on which to base this instruction
because the uncontradicted evidence was that the plaintiff's
intestate was not crossing at the intersection, and at the point
where the plaintiff's intestate ·was iujur.ed he did not ha.ve
the rig·ht of way.
ASSIGN~IENT

OF ERROR NO. 5.

The. CO'itrt erred in granting to the 1Jlaintijf, o'ter the objection of the defendant, Instruction J\T o. 3, 1·eading as follo~us:

''The court instructs tl1e jury that at the time of the injury
and death of plaintiff's decedent the statute la\V of this state,
among other thin~s, provided as follows:
"2145 (4), Sec. 3. Restrictions as to speed-( a) Any person
driving a vehicle on a. highway shall drive the same at a careful and prudent speed not greater nor less' than is reasonable
and proper, having due regard to the traffic, surface and ·
width of the highway and of any other conditions then existing. * * •
'' (c) Reckless driving within the n1eaning of this section
.shall be deemed to include the following offences, which are
expressly prohibited.
·
'' 1. Driving a vehicle when not under complete control. • • •
"And the court further instructs the jury that if they believe from the evidenc-e in this case that the defendant violated
any one or more or all ·of said provisions of the law above
set forth, and as a direct and proximate result thereof the
plaintiff's decedent was injured and killed, 'vhile exercising
ordinary care on his part, then you must bring in your verdict for the plaintiff.''
There was no evidence that the defendant was driving at
anything other than ·a careful and prudent rate of speed, and

-------,
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no evidence to indicate that he was guilty of reckless driving,
or that he did not have his car under control.·
ASSIGN~fENT

OF ERROR NO. 6.

The Cou1·t erred in granting to the plaintiff, over the objection of the defendant, Inst·r·uction No. 4, reading as follows:

''The court instructs the jury that if they believe from the
evidence in this case that on the day in question plaintiff's
decedent was crossing B.road Street at and about the inter-·
section thereof with 32nd Street at and about the· same time
that the automobile of the defendant was being driven by him
Westwardly on Broad Street, that thereupon it became and
was the duty of the said defendant to use ordinary care, to
run and operate his automobile under complete control so
as to avoid injury to the plaintiff's decedent; and the court
further instructs the jury that if they believe from the evidence in this case that the defendant failed in his said duty
and as a proximate result thereof the plaintiff's intestate was
injured and killed, while exercising ordinary m~re on his part,
then you must find your verdict for the plaintiff.''
There was no evidence that the plaintiff's intestate 'vas
crossing Broad Street ''at and about the intersection"the evidence showing that he was crossing the street at an appreciable distance away from the intersection, and there was
no evidence that the defendant was not using ordinary care
in the operation of his automobile.
ASSIGNJ\1:ENT OF ERROR NO. 7.
The Court erred in granting to the plaintiff, over the objection of the defenda'n.t, Instruction No. 5, reading as follows:

''The court instructs the jury that ordinary care means
such care as is taken by men of ordinary sense and prudence
to avoid injury to their own interest, hut ordinary care varies
according to circumstances and the rights and duties existing
under the conditions and circumstances, and the court further instructs you that if you believe from the evidence that
Wm. Fore had the right of way then the care required of
the defendant was a continuous lookout and vigilance and
effort to avoid injury to said Fore, but the same degree of
care was not expected or required of the said Fore.''
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There was no evidence in the case that the plaintiff's inte.state had the right of way, but, under the uncontradicted
evidence, the plaintiff's intestate did not have the right of
way.
ASSIGNMENT OF ERROR NO. 8.
The Court erred in gr01nting to the plaintiff, ove·r the objection of the defendant, Instruction No.7, reading as follows:
''The court instructs the jury that the operator of an automobile. has no right to assume that no person will cross the
street at an intersection in front of an automobile and he
must use ordinary care to attempt to check its speed as soon
as he sees or ought ~o have seen that a person is about to
cross the street in dangerous proximity to his car. And the
court tells the jury that if they believe· from the evidence in
this case that on the night in question plaintiff's decedent was
crossing Northwardly on Broad Street at or about the place
for pedestrians to cross at the intersection of 32nd Street
at and about the same time that the defendant was driving
his automobile Westwardly on :Broad Street; and if the jury
further believe from the evidence in this case that the said
defendant did not use ordinary care to attempt to check his
car at the time that he saw plaintiff's decedent, or in the
exercise of ordinary care ought to have seen him crossing
the said street in dangerous proximity to his automobile and
by his f.ailure in attempting to check his said car plaintiff's
decedent was killed, while exercising ordinary care on his
part, then you inust find your verdict for the plaintiff.''
This instruction refers to a person crossing at an intersection, whereas the uncontradicted evidence in the case shows
that the plaintiff's intestate was not crossing at an intersection.
ASSIG~MENT OF ERROR NO. 9.
The Court erred in granting to the plaintiff, over the objection of the defendant, Instruction No.8, reading as follows:
''The court instructs the jury that if you believe from the
evidence in this case plaintiff's intestate was crossing Broad
Street.from the South side to the North side thereof at 32nd
Street on the West side of 32nd Street and that the defendant
was proceeding Westwardly on Broad Street at and about
the same time, that thereupon it became a.nd was the duty
of the defendant to keep and maintain a lookout for persons
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crossing at said intersection and this duty is a continuing
one 'vhich is not discharged at any particular moment of
time; and if you believe from the evidence in this case that
plaintiff's intestate was lmocked down and killed, while exercising ordinary care on his part, by. reason of the failure
of the defendant to perform his duty in the above respect,
fOU must find your verdict for the plaintiff.''
This instruction tells the jury that it was the duty of the
defendant to keep and maintain a lookout for persons crossing at said intersection-whereas, the evidence shows that
the plaintiff's intestate was not crossing at the intersection.
CONCLUSION.
It is respectfully submitted that, for a judgment to be had
against the .defendant, under the facts in this case, would
be a gross miscarriage of justice. Even if it could be held
that, under the evidence in the case, the defendant was guilty
of negligence, and it is proper to submit the case to the jury
as to this, yet, surely, under the facts shown, the plaintiff's
intestate was bound to have been guilty of contributory negligence a.s a matter of law.
For Errors Nos. 1 and 2, we respectfully submit that the
judgment of the Trial Court should be reversed, and final
judgment entered in favor of the defendant, and for Errors
Nos. 3, 4, 5, 6, 7, 8 and 9, if the Court does not agree with us
that final judgment should be entered for the defendant, the
case should be reversed, and remanded, because the instructions were not proper, but it .is our earnest contention that
the defendant is entitled to a final judgment in his favor.
Even had the Court not given the instructions complained of,
and the jury bad brought in R verdict in favor of the plaintiff,'
under the facts in the case, and under the authority of the
cases above cited, the defendant ·would have been entitled to
:final judgment on account of the absence of primary negligence, and on account of the contributory negligence of the
plaintiff's intestate.
The defendant is unable to execute a supersedeas bond, and
your petitioner prays that a writ of error be granted him,
and that :final judgment be entered in favor of the defendant.
Respectfully submitted,
-B. H. BAILEY,
Bv SINNOTT & :h£AY &
., J. A. GOBEL,
Counsel.
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I, S. L. Silmott, Attorney, p1:acticing in the Supreme Court
of Appeals of Virginia, do certify that, in my opinion, the
judgment of the Hustings Court, Part 2, of the City of Richmond, Virginia, in the action at law wherein ~Iargaret Fore,
Administratrix of the Estate of William D. Fore, was plaintiff, and B. H. Bailey, def.endant, rendered on the 7th day
of December, 1932, is wrong, and should be reviewed and reversed by the Supreme Court of Appeals of Virginia.
Given under my hand this 27th day of April, 1933.
S. L. SINNOTT.
Received April 27, 1933.

H. S. J.
J·une 26, 1933.
Writ of error allowed by the Court. Bond, $300.00.
Received July 5, 1933.
l'I. B. W.

RECORD
VIRGINIA~

Pleas had before the Hustings Court, Part II, of the
City of Richmond, Va., on the 26th day of April, 1932.
Be it remembered that heretofore, to-wit: On the 17th da.y
of December, 1931, came the plaintiff, ~Iargaret Fore, Administratrator of the Estate of William D. Fore, and filed the
following Notice of Motion for Judgment again~t the defendant, B. II. Bailey, to-wit: ·
Virginia:
In the Ifustings Court, Part II, of the City of Richmond.
1V[argaret Fore, Ad·ministrator of the Estate of William D.
Fore, Plaintiff,
·
vs.
B: H. Bailey, Defend~nt.
NOTICE OF 1\IOTION FOR JUDGMEN'l;.
To B. H. Bailey, Sandston, Virginia :
Take notice that 1\iargaret Fore, Admi1zistrator of the estate
of vVilliam D. Fore, as duly qualified by the Judge of the

--,
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Chancery Court of the City of Richmond, hereinafter called
the plaintiff, shall on the 4th day of January, 1932, at ·11
o'clock A. M., or as soon thereafter as the {:laintiff can be
heard, move the I-Iustings Court, Part II, of the City of Richmond, State of Virginia, at the court-house in said city, for
judgment against you, B. H. Bailey, hereinafter called the defendant, in the- sum of Ten Thousand Dollars ($1.0,000.00),
due to the plaintiff by the defendant by reason of the following facts:
That on or about November '23rd, 1931, in the night-time,
the plaintiff's intestate was walking Northwardly Hcross
Broad Street at and about the intersection of 32nd Street, at
and about the time that the defendant was driving and operating a certain automobile Westwardly on the said
page 2 ~ Broad Street, and thereupon it became and was the
duty of the said defendant to run and operate the
said automobile with proper care and caution, to keel) and
maintain a proper look out, to keep and maintain the said
automobile under proper control, to run and operate the said
automobile at a proper rate of speed under the traffic and conditions then existing, and to observe the traffic laws of ·the
State of Virginia for such cases made and provided, particularly with respect to driving the automobile as near the
right hand curb as possible, with respect to right-of-way, so
as to a void injury to persons so using the roadway and street,
and particularly the plaintiff's intestate, while exercising
proper care upon their part.
yet the said defendant did not regard his said duty and
duties aforesaid, but carelef:,sly, negligently, recklessly and
wrongfully, at the time and place aforesaid, failed to run
and operate his said automobile with proper care and caution,
failed to keep and maintain a proper look out, failed to keep
and maintain his said autmnobile under proper control, and
did run and operate the said automobile at an excessive rate
of speed under the traffic and conditions then existing, and
did violate the traffic laws of the State of Virginia for such
cases made and provided, particularly as to the right-of-way
and as to driving said car as near the right hand side as possible, so that while the plaintiff's intestate 'vas crossing the
said Broad Street, at and near the West side of 32nd Street,
'valking Northwardly from the South side of Broad Street to
the North side tl1er-eof at and about the intersection of 32nd
Str-eet, he was violently knocked down, up and about, on, to
and against the said pavement, car and ground and hard surface thereof and the plaintiff's intestate thereby fatally injured from which injuries the plaintiff's intestate lingered
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for a short period and died therefrom leaving surviving him
a widow and five children, 'vholly dependent upon him, and
this.notice of motion is given the said defendant for his wrongful· death under the statute for such cases made and provided; all to the damage of the said plaintiff in the
page 3 ~ sum of Ten Thousand Dollars ($10,000.00).

MARGARET FORE,

Administrator of the estate of vVilliam D.
Fore, Dec 'd.

·
By counsel.

JAS. M. TURNER,
THOS. A. WILLIAl\£8, p. q.
RETURN.
page 4 ~
Not finding Dr, B. H. Bailey at his usual place of .abode,
executed in the County of Henrico, Va., Dec. 16th, 1931, at
the residence of Dr. B. H. Bailey by delivering a copy of the
within notice to Mrs. B. II. Bailey, a member of his family
over the age of sixteen years, explaining the purport of same
to her.
T. WILSON SEAY,
Sheriff of Henrico County.
page 5 ~ PLEA OF CONTRIBUTORY NEGLIGENCE.
Now comes the defendant and says that the plaintiff ought
not be allowed to recover in this case because the plaintiff's
intestate was guilty of negligence which proximately caused
or efficiently contributed to the accident that resulted in his
death, said negligence consisting in this :
.
1. He, did not exercise that degree of care that a person of
ordinary prudence would for his own safety.
2. He saw, or, by· the exercise of reasonable care, could
have seen the automobile of the defendant approaching, yet he
walked against the side of said automobile;
3. He was crossing a highway within a business or residence
district at a point other than a pedestrian crossing, crosswalk, or intersection, and he failed to yield the right of way
to the defendant's automobile;
4. He was walking at right angles to the approaching automobile of the defendant, and saw, or, by the exercise of
reasonable care, could have seen said automobile, and was
standing in a_.place of safety and stepped against the side of
said automobile.
B. H. BAILEY,
By SINNOTT, 1\JIAY & LEAMON,
Counsel.
'

I
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And at another day, to-wit:

At a like Hustings Court, Part II, continued by adjournment and held for the said city, on the 25th day of April,
1932.
This day came the parties in person and by Counsel, and
thereupon the Defendant by Counsel filed in writing his plea
of Contributory negligence & plead not ·guilty to the Plaintiff's Notice of Motion and put himself upon the country, and
the. Plaintiff likewise, and issue is joined thereupon. Whereupon came a panel of nine qualified jurors free from exception for the trial of the issue joined in this case, and from
said panel of nine qualified jurors the parties by their attorneys beginning with the Plaintiff alternately struck from
said panel the names of one juror each, the remaining seven
constituted and compof;ed the jury for the trial of the issue
joined in this case to-wit: A. L. Kennedy, L. S. Crump,
M. B. Holzclaw, J. E. Crouch, Jr., Eugene A. Wilson, A. G.
Litchfield & 0. T. l{elly who being elected, tried and sworn
the truth to speak upon the issne joined and having fully
heard the evidence, by consent of parties by Counsel and
with the assent of the Court 'vere adjourned over until tomorrow morning at Ten 0 'clock A. M. with the usual admonitions given them, and the further consideration of this
case is continued until the then tomorrow morning at ten
O'clock A.M.
page 7 }-

·And at another day, to-wit:

At a like Hustings Court, Part II, continued by adjournment and held for the said city, on the 26th day of April, 1932.
This day again came the parties in person and by Counsel,
and the Jury appeared in Court pursuant to the conditions
of their adjournment, and having fully heard ar_qurment of
Counsel retired to their room to consult upon a verdict, nfter
which consultation they returned into Court and rendered
the following verdict, to-wit: '' Vv e, the Jury on the issued
joined, find for ·the Plaintiff and fix her damages at $7,500.00.
L. S. Crump, Foreman." And then the Jury ·was discharged.
Defendant by counsel moved the Court to set aside the verdict
and enter final judgment for the defendant; because the verdict is contrary to the law and the evidence; there was ·DO
evidence to support the verdict; the plaintiff was, under uncontradicted evidence, guilty of contributory negligence as a
matter of law; and defendant asks the Court to set aside the
verdict on account of error of the Court in granting certain
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instructions given on behalf of the plaintiff, 'vhich motions the
Court ordered docketed & continued.
Memo.: During the Trial of this case various and sundry
exceptions were taken both by the Plaintiff and Defendant
to sundry rulings of this Court.
page 8 ·~

And at another day, to-wit:

At a like Hustings Court, Part II, continued by adjournment and held for the said city, on the 7th day of December,
19:~2.

This day came the parties by their attorneys, and the Court
·having· maturely considered the motions made by the defendant, by Counsel to set aside said verdict of the jury and grant
him a new trial at a former day of this Court April 26, 1932,
doth overrule the same to which ruling of the Court, the Defendant excepted. Therefore it is considered by the Court
that the Plaintiff do recover of the Defendant the sum of
Seventy Five Hundred Dollars with interest from April 26th
1932 until paid & her costs by her in this behalf expended.
And the said D.efendant by his attorney having expressed
his desire to apply to the Supreme Court of Appeals of Virginia for a writ of error and su.persedeas, it is ordered that
the execution of this judgm·ent be suspended for a period of
90 clays in order to enable the said. Defendant to apply for
said writ, but this order is not to be effective unless the Defendant or some one for him shall within 15 days from the
entry of this Order, enter into a bond in the penalty of
$1,500.00 wifh surety to be approved by the Clerk of this
Court, and conditioned according to law. The said Defend. ant is given 60 days within which to file such Bills of Exceptions as he may be advised is proper.
page 9 ~
SINNOTT AND l\IIAY
ATTOR.NEYS AND COUNSELLORS AT LAW
222-3 Richmond Trust Bid 'g.,
Richmond, Va.
December 22nd, 1932.
Re: Margaret E. Fore, Administratrix of W. D. Fore, vsr
B. H. Bailey, pending in Hustings Court, Part II, of the
City of Richmond.
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Mr. Thomas A. Williams,
Attorney for the plaintiff in the above styled cuase,
Richmond, Va.
Dear Sir:
Please take notice that on the 14th day of January, 1933, at
10 o'clock A. ~I., in the court rooni of the Hustings Court,
Part II, of the City of Richmond, that on behlaf of the defendant, B. H. Bailey, we 'vill tender certificates of exceptions
to the Honorable Ernest Wells, Judge of said Court, for signature by him.
.
On said date, at the same hour, we 'vill apply to the Clerk
of said Court for a transcript of the record in the above entitled action in order that the said B. H. Bailey may prepare
his application for a writ of error to the Supreme Court of
Appeals of Virginia.
Very truly yours,
SIMMOTT AND MAY,
By S. L. SINNOTT,
Counsel for B. H. Bailey.

Receipt of the above notice is acknowledged this 23rd day
of December, 1932.
THOMAS A. WILLIAMS, L. C. O'CONNOR &
J. 1vf. TURNER,
By L. C. O'CONNOR,
Counsel for the Plaintiff.
page 10 ~

And at another day, to-wit: At a like Hustings
Court, Part IT, continued by adjournment and held
for the said city, on the 14th day of January, 1933. This day
came the Plaintiff & Defendant by Counsel & by leave of
Court filed their Certificates of Exceptions "rhich. were duly
signed, dated and sealed and ordered to be made a part of
the record of this case, which is accordingly done.
pag·e 11

~

Stenographic report of testimony and other incidents of the trial of the cause of l\1argaret Fore,
Administratrix of the Estate of William D. Fore, plaintiff,
against B. H. Bailey, defendant, in the Hustings Court, Part
Two, of the City of Richmond, before Honorable Ernest H.
Wells and a jury, which trial began on April 2~, 1932, and
ended on April 26th, 1932.
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STIPULATION.

It is stipulated between Counsel for all parties that the
articles of clothing including jacket, shirt, one shoe, pair of
trousers and underwear referred to on page 34 of the record
of testimony as ''Exhibit 1 ''may be exhibited and used before
the Supreme Court of Appeals in argument of this case.
JOHN ~1:ARSI-IALL TURNER,
THOS.. A. WILLIAMS,
Counsel for plaintiff.
SINNOTT & MAY,
Counsel for defendant.
page 13
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Virginia :

In the Hustings· Court, Part II, of the City of Richmond.
Margaret Fore, Administratrix of W. D. Fore, Plaintiff,
vs.
B. H. Bailey, Defendant.
Present: Hon. E. H. Wells, Judge.
Appearances: Thomas A. Williams, Esq., John Marshall
Turner, Esq., for the Plaintiff; S. L. Sinnott, Esq., for the
Defendant.
April 25-26, 1932.
TRANSCRIPT OF THE EVIDENCE.
DR. W. P. THOMPSON,
a witness introduced on behalf of the plaintiff, being :first
duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Williams:
Q. You are at l\{emorial Hospitalf
A. Yes.
page 14 ~ Q. You were there last November 7
A. Yes, sir.
Q. Under your charge you have the clothes records of the
people brought in there?
A. Yes, I do, sir.
,
Q. Have you got in your possession the card showing the

-
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record of the clothes that were on W. D. Fore who came into
your hospital on November 23rd last?
A. William Fore, yes, sir.
Q~ You have the card there 7 ·
A. Yes, sir.
Q. Does that card sho'v what clothes came in with t~e body,
on this body 7
A. He had a jacket and a shirt, and one shoe, pair of
trousers, underwear. The card shows that ''Underwear and
clothes badly cut". That is everything I have on the card
here listed.
Q. You know that he died on the 24th of November, what
time did he die?
A. I do not remember.
.
Q. You know that he did die in the hospital?
A. I know that l1e died. We called the Coroner, but I don'~
know wha.t was the date.
Q. The card does not sho'v whether it was the right or left
shoe?
A. It does not show right or left.
CROSS EXAMINATION.
By Mr. Sinnott:
Q. What were his injuries, Doctor?
page 15 ~ A. I haven't got any record. I wasn't summoned·
with the record. The death certificate of the
Coroner will show, I reckon.
MRS. JviARGARET ELIZABETH FORE,
a witness introduceq in her own behalf, being first duly sworn,
testified as follows :
·
DIRECT

EXA~fiNATION.

By Mr. Williams:
Q. Mrs. Fore, please state to the jury your name .
.A. My name is lVIrs. W. D. Fore.
Q. Your given name is Margaret'
A. Margaret Elizabeth Fore.
Q. You are the widow of W. D. Fore?
A. Yes, sir.
Q. You qualifi~d in the Chancery Court of the City of Richmond as his administratrix-as administratrix of his estate,
did you not¥
A. Yes, sir.

-------,
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Note: :hfr. Sinnott at this point 'requests that the certifi-·
cate of Mrs. Fore's qualification be filed. The certificate not
being produced Mr. Williams stated that he would vouch for
the certificate and that ·he would file it later.

Q. :Wirs. Fore, what time was it that your husband was
killed!
A. You see I don't know, only what I heard.
Q. What day was it Y
A. It was the 23rd of November he was hit.
Q. Last year?
page 16 ~ A. Yes, sir, 1931.
Q. Had he gone to work that day?
A. Yes, sir, I gave him his lunch that day to go to work.
Q. vVhere did he work?
A. At the Cedar Works.
Q. IIo'v long had he been working .there Y
A. I guess about eighteen years.
Q. How long had you been married Y
A. Twelve years.
Q. Ho'v long had you been living at 2903 East Clay StreetT
A. Two years.
·
Q. What was his usual route home~ Did you ever meet
him with the children 1
·
A. Right often. He would always come round Ohi1nbarazo
Park to 32nd Street and cross at 32nd and Broad.
Q. Then where would he go¥
A. Come on home.
Q. From Broad Street what direction would he go?
Mr. Sinnott: I don't see the necessity of that-as to what
route he usually took home.
Judge Wells : Get back to the place of the accident.

Q.
A.
Q.
A.

IIo,v many children did your husband leave?
Five.
·
What are their namesf
Margaret.
Q. How old is sheY
A. Ten; then Ashby, eight years old; William, six; Hampton, 3; and Virginia, she was two months old when
page 17 } he died; she is six months now.
Q. Can you tell to the jury whether or not your
husband worked steadily?
A. Yes, sir.
Q. vVhat were his earnings, do you kno'v~
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A. I couldn't tell you exactly, but it was $20.00 or $22.50 a
week.
Q. Why was there a difference f
A. Sometimes he worked overtime and that made longer
~
hours.
Q. Can you say whether or not he was steady in his work?
A. He had been working regularly every day.
Q. What is the first that you knew of the injuries to your
husband?
A. "When Dr. Bailey came and told me he had hit him. It
was three o'clock in the morning he told me.
Q. Just what did he tell you t
A.. ''Mrs. Fore,'' he said, ''your husband is hurt,'' and I
asked him if he was hurt at work, and he said, ''I hit him with
my car, I couldn't help it, lVIrs. Fore." That's just what he·
said.
Q. Did he say where it happened f
A. At 32nd and Broad.
Q. He told you he hit him with his car?
A. Yes, ·sir, those words.
Q. Did he say what he did to his car?
A. He said, ''I even bent my fender''.
Q. Tell the jury how your husband provided for you and
the children, and how he acted around home:
1\fr. Sinnott: Is that competent f
Judge : I think the question embraces too much.
.
page 18 ~ Just ask ''rhat his earnings were.
1\.fr. vv!lliams: Solace and comfort are elements of damageMr. Turner: Or whether he was a drinking man.
A. He took a drink sometimes, but was never under the influence of it. He always worked regularly.
Q. Around home was he a comfort to the family and you?
A. Yes, sir, he was.
Q. Was he good to the children f
A. Yes, sir.
Q. And good to yon 7
A. Yes, sir.
CROSS EXAMINATION.

By 1\fr. Sinnott:
·Q. What were your husband's working hours at the Richmond Cedar Works f
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A. He didn't have no regular hours to work.
Q. (By Mr. Williams) State his age.

A. He would have been forty in December.
A. (to Mr. Sinnott's last question) He went to 'vork at
seven; and sometimes he worked until six, and then until
. seven-thirty, eight-thirty, or nine at night.
Q. Do you know how many hours he worked on the day
of the accident?
A. No, sir, I don't.
Q. When he would stay overtime would he communicate
with you and let you know he 'vouldn 't be home?
A.· Real often he would.
page 19 r Q. Did he communicate with you on this occasion
and advise you whether or not he was working
overtime!
-A. No, he didn't.
Q. Do you know whether or not he worked overtime Y
A. I reckon he did. H·e had been working every night, and
as he didn't come home I reckon he did.
Q. you say you ''reckon''. you don't know, do you 1
A. I couldn't tell you how late he worked. He had been
.working every night.
Q. Do you lmow whether he worked a.t all that day?
A. I guess I do. I couldn't swear to it, but everybody that
worked with him said he worked.
Q. You say he communicated with you that night Y
A. No, h'e did not.
Q. What time did he ordinarily get home when he would
work overtime?
··
· A. When he worked until eight-thirty he would get home
at· nine.· I never knew the hour. I couldn't depend on the
hour at all.
. Q. Do you know what time he got home the night previous
to the accident Y
A. No, sir.
Q. Do you know during the week what time he had been
getting homeY
A. Round eight-thirty. .A.nd one night it was nine-thirty.
Q. This accident. occurred, I believe,.in the neighborhood of
eleven o'clock at night.
A. That's what they say.
Q.· How far from his home was it f
A. About five blocks.
Q. Was his home to the east or west of the scene of the
accident?
page 20 ~ A. West.
Q. Then a person coming to 32nd and Broad
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going to his home would have to go west to reach his home.
A. Yes.
Q. Your counsel asked you whether or not Mr. Fore was
a drinking man, and I believe you stated that he took a drink
occasionally.
A. Yes, sir.
Note: Counsel for plaintiff interposed the remark that this
q:uestion was not asked on direct examination.
Q. Did you have any conversation with Dr..Bailey?
.A. No, sir.
Q. Did ~ou see Dr. Bailey?
A. I don't remember seeing him at all. I don't remember
speaking a word to him.
Q. You testified that he came to your house that night,
didn't you?
A. He did, yes, sir.
Q. I will ask you if )rou didn't ask Dr. Bailey, in the presence of ~fr. Lemay, on the night of the accident, or early in
the morning follo,ving, when he came to you and told you
about the accident, if you didn't ask him whether or not your
husband was drinking1
A. I don't think I mentioned that at all.
Q. Would you deny it Y
A. I am sure I didn't say any such thing.
Q. You said· you don't think you did. I asked if you would
deny having asked Dr. Bailey that question.
page 21 ~ A. I don't remember asking him tha.t question at
ill.
.
.A. Then you don't know what you said.
A. I don't remember.
Q. I will ask you if you didn't ask him on that occasion,
when he came to your house and told you your husband had
been injured, ·whether or not you asked him if your husband
was drunk and he told you l1e had been drinking Y
A. No, sir, he didn't say that to me.
Q. Was there any conversation about drinking?
A. Not a word. I don't think there wa.s anything said about
that at all.
·

Note: l\fr. Williams here stated that he 'vished to have
Mrs. Fore identify the. clothing of her husband, whereupon
Mr. Sinnott stated that he would admit that they· were the
clothing, so the clothes were not exhibited to the 'vitness.
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~IRS. W. P. 1\tiAYO, JR.,
another witness introduced on behalf of the plaintiff, being
first duly sworn, testified as follows :

DIRECT
By

~Ir.

EXA~1INATION.

Williams:

Q. Please state to the jury your name and where you lived

on the night of November 23rd last.
A. Mrs. W. P. Mayo, Jr., 3120 East Broad.
Q. Where is your house with respect to 32nd and Broad 1
A. It is right on the corner.
Q. -Which corner of 32nd and Broad f
A. Nortlnvest.
page 22 ~ Q. 1\{rs. lVla.yo, would yo1;1 tell the jury the first
thing that you know of the killing of W. D. Fore
on the night of November 23rd ncar your home f
A. The first thing-! l1ad retired, and I heard a terrible
blow. I jumped up and went to the 'vindow, and there was a
man lying in the street. I called my husband and told him
to get up, that there was a man lying in the street and I didn't
see anyone around him at all. So I took the screen out of the
window and looked down: the street and saw a man coming up
in the middle of the block, and he ·walked up and looked at
him and went on back down the street.
Q. Did he reach down to him 1
A. No, he didn't touch him when I saw him.
Q. What kind of night was it Y
A. Beautiful night.
Q. Right there at that corner is it light or dark?
A. Light right on the corner, plenty of lig·ht.
Q. Had the automobile stopped by the time you got your
head out of the window f
A. It was practically down to the next corner when I looked
out the window.
·
Q. Did the man bring the automobile back?
A. No, he 'valked in the middle of the street.
Q. Where was the body lying in the street at that time f
A. Right in the middle of the street.
Q. Do you know 'vhere the "Slow" sign is f
A .. Yes, he was in the" Slow" sign.
·
Q. Near 32nd Street?
A. Yes, sir.
page 23 ~ • Q. You didn't go out to the body?
A. No, I didn't leave the window.
Q. What part of the house was your room in~
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A. It was the front room.
Q. Is that next to the street!
A. Next to the street.
Q. Upsta.irs 7
A. Yes, sir.
Q. Just before this te·rrible blo\v that you heard, was there
any sound of a. horn or brakes? .
A. No, I didn't hear a thing but the blow.
Q. Would you have heard the screech of brakes if they had
been applied before the blowY
A. Yes, sir.
Q. Would you hav-e heard the hornY
A. Sure, I was in the front room. with the window up.
Q. Just state to the jury where your bed is with reference
to the window. Had you gotten in bed Y
·
A. Yes, sir, I was in bed.
Q. Is your bed at the east end of the front of the house or
the west side Y
A. 1\{y bed is facing Broad Street, right at the accident.
Q. Right at the extreme \Vall of the frontY
A. Yes, sir.
CROSS EXAJ\!IINATION.

By Mr. Sinnott:
Q. You say you heard a. blow and looked out the window
and saw a n1an lying in the street Y
page 24 ~ A. Yes, sir.
Q. And you saw this other man walking up the
street toward this manY
A. Yes, sir.
Q. Did you see him when he got out of the carY
A. No, I didn't see him when he got out ofJ;he car.
MR. W. P. MAYO, JR.,
a.nother \vitness introduced on behalf of the plaintiff, being
duly sworn, testified as follows:
DIRECT EXA.l\-IINA.TION.

By Mr. Williams:
Q. You are :Nir. W. P. Mayo?
A. Yes, sir.
Q. You live at 3120 East Broad StreetY
A. Yes, sir.
Q. It was your wife who just testified?
A. Yes.
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Q. Just state to the jury, on the night of the injury and
death of Mr. W. D. Fore, the first thing you know about it and
what happened there.
A. I was asleep, and I heard two automobiles crash-it
seemed like two automobiles-and I looked out the window
and there was a gentleman lying there in the street and I
rushed down there and Dr. Bailey was there and several
others. There was a bottle laying there, and he said ''Don't
no body touch the bottle' '.
Q. Where was the body f
A. Laying in the street.
Q. About thirty feet from the corner Y
A. Thirty or-twenty-five, I don't know exactly.
Q. Do you know where the word ''Slow" is out
page 25 ~ there 1
. ·
.
A. Yes, about twenty o~ thirty feet from the cornet.
Q. Where was the body with reference to the SLOW!
A. I think laying crossways in the W.
Q. Did the Doctor come back there 1
A. Yes, sir.
.
Q. What did he say, if anything, to you Y
A. Nothing, to me. He said ''Don't nobody touch the bottle".
Q. Where was his car f
A. About 40 or 35 feet do~ the street, I don't know
exactly.
Q. From that point where the body was- lying?
A. Well, I think so.
Q. Do you lmow in front of what house he stopped?
A. I think it was 3114, something round there. I don't know
those numbers along there.
Q. Do you know where the telegraph pole is f
A. No, sir, I don't know.
Q. Who took the body away?
A. Treally don't know who took the body away, there was
such a crowd around there I come on in the house.
Q. This crash that you heard that '~oke you up, just describe it to the jury-y<lu said it sounded like two automobiles.
A. Yes, sir, and a hard hit.
CROSS EXAMINATION.
By Mr. Sinnott:
.
.A. Did you notice any glass in the street, lVIr. Mayo?
A. No, sir, I wasn't paying no attention to glass.
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Q. Where was the bottle lying, witl!- respect to the body?
A. Right beside him.
page 26 ~ Q. How far down from the corner was this automobile!
A. I said around about thirty or thirty :five feet.
Q. From the corner, or from where the body was¥
A. You mean from the ·cornerY I guess----say sixty feet
from the corner.
Q. And about thirty or thirty five feet from the body?
A. Yes.
Q. Then the body was approximately thirty feet from the
corner!
A. Approximately that, yes, sir.
Q. And the man was standing out there saying ''Don't anyone touch the bottle'.', or ''remove the bottle''?
A. Yes, sir.
Q. The ''Slow'' sign, what is that for, schools?
A. Yes, sir.
Q. Do they hold night school out there 1
A. No, sir.
0

°

1IRS. 1\iARGARET ALLEY,
another witness introduced on behalf of the plaintiff, being
first duly sworn, testified as follows:
0

DIRECT EXAMINATION.
By Mr. Williams:
Q. Would you state your name to the jury, and where you
live?
·
A. Margaret Alley, 3107 East Broad Street.
Q. Are you what is called a practical nurse t
A. Yes, sir.
Q. Do you remember the night that 1\{r. Fore was injured
and kilied by the car of Dr. BaileyY
A. Yes.
Q. What night 'vas it?
page 27 ~ A. I don't remember the date.
Q. You remember the incident7
A. Yes.
Q. You knew Dr. Bailey 1
A. No, sir.
Q. vVhat is the first that you lrne'v of the collision between
his body and Dr. Bailey's car?
A. I wasoin the house, and my boy ran down the steps a11<l
I called to him not' to make so much fuss, and he said, ''There
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has been an accident''. I 'vent down there and when I got
there a man was in the s"treet, and I put my hand on his pulse
and Dr. Bailey said ''I hit him, he jumped right in front· of
my car, and he is dead''. I said, ''No, he is not dead, his pulse
is beating". Dr. Bailey then stooped (or was stooping· at the
. time) and he called to one of the girls in the neighborhood
and asked her to take the lady out of his car to JohnstonWillis Hospital. And I knew the girl was nervous and I
told her not to go by herself, to get her father.
Q. Who was that child?
A. Dorothy Freeman. She called to me and asked me to
go with them, after her mother and father had gotten in the
car, and I got in with them, and I asked the lady to lean back
in my arms, 'vhich she did, and she told me, ''We didn't see
the man, he must have come up out of the ground". We
too; her to the hospital and we put her on the stretcher and
I helped get her on the bed and got her kimono on her (she
already had her night-gown on), and ·we came home. There
was nobody at the accident 'vhen I got home. It had been
more than an hour. That is all that I know about it.
Q. You said something about the Doctor having said,'' I
hit him''. "What was that T
.A. He said ''I hit him, he jumped in front of my
page 28 ~ car. He is dead" . .And I said, "No, his pulse is
beating, he isn't dead''.
Q. Did the Doctor take his pulse?
A. No, sir.
Q. You didn't see him take it 1
A. No, sir.
Q. Did he tell you he couldn't find the pulse f
A. He was laying in the street, right across the slow sign
marked in the street.
Q. In what position was he lying in the street?
A. In a curved position, facing west, his face nearer up
in the air than it was west, but turned toward the west.
Q. ~rhat "Slow" sign is a sign painted out there in the
street, is it not¥
A. Yes, sir.
CROSS EXA:MINATION.
By ~Ir. Sinnott:
Q. As I understand you, you say yon were the first one
that got there after the accident f
A. I was the first lady. :My son was the first one.
Q. And was Dr. Bailey there~
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A. Dr. Bailey came up just as I got there, and stooped down
I did.
Q. This accident happened near 32nd Street. Is your house;
3107, some distance down the block?
A. Yes, sir.
Q. Where was your son when you .called to him Y
A. Up in the front room, he heard the accident and ran
down the steps.
·
·
as

page 29
By

~Ir.

~

RE-DIRECT EXAMINATION.

Williams:

Q. Where was the Doctor's car at that timeT

A. I couldn't tell you. I never kne\v which was his car.
I didn't know ·~t was Dr. Bailey at that time.
Q. Your son's running do'vn the steps is what attracted
your attention 1
A. Yes, sir.
LOFTON ALLEY,
.another witness introduced on behalf of the plaintiff, being
first duly sworn, testified as follows, on
DIRECT EXA1.tllN.ATION.
By l\tir. Williams :
Q. Please state to the jury your name, son.
A. Lofton Alley.
Q. How old are you 1
A. Fifteen.
Q. And you are a student at John l\tfarshall7
A. Yes, sir.
Q. Where did you live last November?·
. A. 3107 East Broad.
Q. Lofton, just look at the jury there and tell them what
is the first that you knew of the injury and death of Mr. Fore
on the night or November 23rd.
A. The only thing I know-I 'vas upstairs when the accident occurred, and ·when I heard it I ran out, and all I saw
'vas the man lying there as Dr. Bailey got out of his car.
·
Q. Where was his car?
page 30 ~ A. About ten or twenty feet from where the man
was laying.
Q. With respect to what house was it, across the street?
A. It was between 3112 and 3114.
Q. Tell the jury what you heard-the sound that you heard.
I

•

\
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. A. I just heard a slight sound, as if a car had hit a bicycle
- I heard brakes squeak, and I a·on 't know whether it slid or
not. Dr. Bailey was getting out of the car 'vhen I got out
there.
Q. You heard a thump like a car hit a bicycle, and then
screeching of the brak~s Y
A. Yes, sir.
.
Q. Did you hear anything else Y
A~ No, sir.
· Q. Was any horn blown before those sounds Y
A. I didn't hear any.
Q. Where was the body in the street T
A. Laying on the W, just a.t the· bottom of the W in the
SLOW·sign.
Q. What was its position in the street?
A. In the middle of the street, laying on theW of SLOW.
Q. Just explain to the jury what part of his body was on
theW.
·
A. His left hip was laying on the W with his shoulders_
bent down.
Q. Was he· straightened out, or crumpled up, or what?
A. His feet were facing toward the second house from the
corner, 'vith his head about middle way of the house on the
corner.
Q. He was on his left side-left hip Y·
A. Yes, sir.
Q. Did the Doctor say anything at all as to why he hit him Y
A. The only thing he said was, ''I have killed him'', until a
few people came round. There was a bottle and a
page 31 ~ bag of tobacco laying there a.nd he said, "Don't
anybody touch that bottle''.
Q. What was in the bottle? Do you know Y
A. No, sir. He wouldn't let anybody touch it, didn't pick
it up himself.
.
.
Q. Did he take the pulse or stoop over the ma.n Y
A. I don't know. I went to get the doctor, and when I got
back the body was gone.
Q. Did Dr. Bailey say what he thought it was that he had
hit?
A. No, sir.
· Q. You didn't hear him make that statement, did you?
A. No, sir.
. Q. Did he say anything about anything bouncing off his
fender like a rock?
A. He said he heard something hit and slowed up and
glanced out of the window, and he said the body must have

----~
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.
fell where he hit it, and he stopped and saw the body lying

in the street. ·
Q. He said he heard it hit something and only glanced out
of the window, and didn't see the body Y
A. Yes, sir.
Q. Did he say when the body bounced off the car?
A. No, sir, he said he only glanced out of the window and
didn't see anything until he heard it drop.
·
Q. :J!id he say what it sounded like when it dropped or hit
his carY
A. He said it sounded like a rock that he had hit and thrown
it up on his fender.
Q. Did you notice the front fender?
A. There was only a small scar on the front fender.
· Q. Which fender was that Y
page 32 ~ A. Left front.
Q. Was there anything on the rear fender that
you noticed Y
A. Just a dent about the size as if a fist or elbow had hit it.
Q. Where was that Y
A. On the front of the left back fender.
Q. Did he say anything about his window being out Y
A. There was a hole in the window about like the heel of a
shoe had hit it.
Q. That was on the left side too Y
A. Yes, sir.
Q. Did you find the left shoe around there anywhere Y
A. No, sir.

CROSS EXAMINATION.
. By Mr. Sinnot.t:
Q. Lofton, I believe you stated that you were in the house
and you heard a slight noise and you went out in the str·et:t
to the scene of the accident Y
A. Yes, sir.
Q. Was anyone there· when you got there Y
·A. Only Dr. Bailey, and a car with a negro in it, and he
stopped and looked a.t the body and got in his car and drove
away.
Q. You s~y there is a. "Slow" sign there, and that Mr.
Fore's body was lying about the W?
A. Yes, sir.
Q. Which way did that ''Slow'' sign run Y Where is the
first letter in it, to the north or south side of the street?
A. The sign runs 119rth and south.

-

-
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Q. It begins at the north and run.s toward the south?

page 33

~

A. Yes, sir.
Q. About how far from the corner is it?

A. I imagine a.bout ten yards from the corner.
Q. And that is placed there on account of a school, is it not,
Lofton?
A. Yes, sir.
Q. And you say the Doctor said he felt something hit'
against the side of his fender 1
A. Yes, sir.
Q. Like a rockY
A. Yes, sir.
Q. And you saw a dent on the left fender and a hole knocked
in the left glass f
A. Yes, sir.
Q. How much of the glass was knocked out Y
A. Just about the size of a heel. The glass was out in that
little circle there.
RE-DIRECT EXAJ.\IIINATION.
By Mr. Williams :
Q. That injury to the front fender, you said it was a slight
scar. Just describe it to the jury.
A. It was just a small scar. It looked like the paint was
off of it, with just a small dent.
J.\IIISS DOROTHY FREEl\fAN,
another witness introduced on behalf of the plaintiff, being
first duly sworn, testified as follows on
•
DIRECT EXAJ.\IIINATION.
By l\fr. Williams:
Q. Will you state to the jury your namef
A~ Dorothy Freeman.
page 34 ~ Q. Will you state how old you are f
A. Eighteen.
Q. And where do you live-or where did yon live on the
nig-ht of November 23rd last?
A. 3102 East Broad.
Q. You remember the time that Mr. W. D. Fore was injured and killed by the automobile of Dr. Bailey?
A. Yes, sir.
.
Q. Just state to the jury where you were at the time, 'vhat
you first heard and what you know of that accident.

B. H. Bailey v. Margaret Fore, Admx., etc.

37

A. I was upstairs in the bedroom-front bedroom.
Q. What was the first you heard of it?
A. I heard brakes screech and glass falling.
Q. Was the falling of the glass after the screeching of the
brakes?
A. Both together.
Q. The brakes and the falling glass were simultaneous f
A. Yes, sir.
Q. Then what else did you hear or what did you do¥
A. I came downstairs and grabbed my coat as I came on
down and went on out there.
Q. What did you see and what did you do?
A. I sa'v Dr. Bailey standing by this man, and I said, ''Herman, what are you doing here~" and he said, "I have killed
this man''.
Q. What else did he say t
A. Right then?
Q. Then or later.
A. I stood there and asked him if he wanted me to call
anybody, and I called an officer and ambulance.
Q. Where was the body?
page 35 ~ A. It was lying over the W of the word SLOW
in the middle of Broad Street.
Q. Where was the Doctor's car?
A. A little way up the street, approximately in front of
3112 I should think.
Q. What was its position with respect to the north side of
the Broad Street curbing?
A. It was approximately two yards from the curbing.
Q. From the north curbing?
A. I don't reckon it was that far...,-two steps would put
you at the curb easily.
Q. Could you see the direction the car had taken up to the
point it stopped?
A. It was going in the same line, never wavered.
Q. How did you tell that Y
A.. By the way the tires had skidded on the street.
Q. And it took the same direct course it was pointing in
when you saw it? .
A. Yes, sir.
·Q. What was the position that the man's body was inY
A. He appeared to me to have been laying back with his legs
up under him and his head was back.
•
Q. Were his feet west, east, north or south, or do you remembert
A. They were to the other side of Broad Street.
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Q. His feet were toward Mr. Daneker 's house 7
A. Yes, sir, toward the south side of Broad Street.
Q~ Now, <Iid you see the bottle Y
A. Yes, sir.
Q. What kind of bottle was itT
A. Whiskey bottle.
.page 36 ~ Q. What did it look like' Was there anything
in itY
A. I couldn't tell you whether it had anything in it, but I
don't think it did.
Q. How long have you been knowing Dr. Bailey!
A. As long as he has been practicing in Sandston, I don't
kno'v how long that is.
Q. You formerly lived there, didn't you Y
A. Yes, sir.
Q. Was there any glass between this man's body and the
Doctor's carY
A. No, I don't think so.
Q. Did the Doctor tell you how that window got knocked
out of his carY
A. No.·
Q. How he thought it had Y
A. He said probably his elbow knocked it out.
Q. · The Doctor's elbow or arm knocked it out Y
A. Yes, sir.
Q. The man was bleeding, wasn't he¥
A. He was bleeding, but he was in such a position it was
gurgling up and going back again.
Note: By agreement of counsel, at this· point ~£r. Williams
read into the record from the American Mortality table as
follows:
·
"Expectation of life at age forty is 28.18."
page 37

~

MRS. DOROTHY FREEMAN,
another witness introduced on behalf of the plaintiff, being first ·duly sworn, testified as follows on

DIRECT EXAMINATION.

By 1\~Ir. Williams:
Q. Please state your name.
A. Dorothy Freeman.
Q.. You are the mother of Dorothy, are you not Y
A. Yes, sir.
.
Q. Where did you live on the night of November 23rd of
last year?
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A. 3102 East 'Broad Street.
Q. What do you know about this accident f
A. I don't know a thing except what I heard. I only took
the woman to the h_ospital, the lady· who had been in the
doctor's car.
Q. You talked with the Doctor!
A. Yes, sir.
.
Q. What did the Doctor tell you as to how it happened Y
A. He said he was coming along not over 25 miles an hour
a.nd something hit his glass and broke it, he thought someone had thrown a rock, and he 'vent a little further and
heard something fall from the running board, and he went
back and found the man.
Q. First something hit his car and he 'vent on a little further and something fell from his running board Y
. A. Yes, I don't guess he went very far.
Q. Did he tell you he saw him ·before he hit him 1
A. No, he said he didn't see him.
Q. Did you see where his car stopped t
A. It 'vas about three or four houses from the corner.
Q. What is the number of the house it was in front of?
A. It might have been 3110 or 3112, I don't know.
Q. Do you know where the telegraph pole is Y
page 38 ~ A. I don't remember.
No cross examination.

I

I

MR. R. C. COUCH,
another 'vitness introduced on behalf of plaintiff, being first
duly sworn, testified as follows on
.
DIRECT EXAMINATION.
By ~~r. Williams :
Q. Where do you live 7
A. 3009 East :Marshall.
Q. Where did you work in November last year Y
.A.. I 'vas working for Gaulding Brothers, in Sandston.
Q. Dr. Bailey lives at Sandston, doesnJt heY
A. Yes, sir.
Q. Did you, succeeding this injury and death of Mr. Fore
last November, did ~·ou repair his car 1
.
·
A. No, sir, we didn't repair the car. We put a front door
" glass in it.
Q. Was there anything wrong 1vith the front fender?
A. The left hand front fender was bent down a little and
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we simply pulled it up. There 'vere no repairs made to it.
Q. I-Iave you ever seen me about this case before this morning~

A. No, sir, I haven't seen anybody. I didn't know there
was going to be any case.
No cross examination.
~IR.S. El\:f~IA LOUISE vVRIGHT,
another witness introduced on behalf of plaintiff,
being first duly sworn, testified as follows on

page 39

~

DIRECT EXAMINATION.
By 1\ir. Williams:
Q. Please state your full name.
A. Emma Louise vVright.
Q. Where did you live last November?
A. 926 J essa1nine Street.
Q. Are you related to ~Irs. Fore Y
A. Mr. Fore.
Q. What rela.tion Y
A. Sister.
Q. Tell the jury what is the first that you know of his injury and death on the night of November 23rd last.
A. Dr. Bailey came to my house about a quarter to two. I
was asleep, and when I roused I 'voudered who it was, and
I said to my husband "Somebody is knocking_ at the door".
Q. You didn't go to the door i
A. My husband went. He said '"'vVho is that?" and somebody said "Dr. Bailey". And he said, "l\tlr. Wright, ~ir.
Fore was hurt mighty bad tonight". And h~ said "Which
one?" and Dr. Bailey said "Bill". He said "I hit him with
my car".
Q. Did he say 'vhere it was that he hit him Y
A. I didn't hear that, but "rhen he (my husband) came
back into the room I asked him andQ. You didn't hear him say that¥
A. No, I didn't hear.
Q. Did he say what part of his car hit him 1
A. I didn't hear that.
page 40 ~ Q. Did he say why he came down to your house T
A. I didn't hear that.
Q. Can you tell the jury what kind of husband and father
J\ir. Fore made?
Mlt. Sinnott: \Ve object, that is not material here.
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}.{r. Williams: It is of most vital importance-to show the
solace and comfort of a good father and husband.
Judge: It is competent.
A. He was a good father and a devoted husband.

No cross examination.

MR. J. Vf. WRIGHT,
another witness introduced on behalf of plaintiff, being first
duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Williams:
Q. What are your initials, Mr. Wright?
A. J.W.
Q. You are a brother-in-law of the deceased W. D. Fore 7
A. Yes, sir.
Q. Did you work down there with him T
A. Yes, sir, I was working down there at that time.
Q. What kind of workman was heY
A. Stea~y worker.
Q. Had you walked home with him, his usual route, just
previous to the evening of his injury and death?
A. Yes, the Saturday evening before he got
page 41 } killed 1\tionday night.
Q.· vVhich direction did he go?
A. Generally through the railroad trestle, by the gas house,
around the edge of the park to 32nd, crossed Broad there
and up to Clay and to his home.
Q. 32nd Street only has one sidewalk, hasn't it?
A. Yes, sir.
Q. Is that the west sideY
A. Yes, sir.
Q. What is the first that you know of the injury to your
brother-in-law?
~
Q. Dr. Bailey came to my house that night.
Q. Wha.t did he say as to ho'v it happened Y
A. He knocked at the door; my wife woke up first and
called me and I got up. Usually when anybody knocks at
the door at that time of night I ask who it is before I open
the door, and I asked who it was and he said "This is Dr.
Bailey". He said "Mr. Fore got hurt tonight", and I said
''Which one?'' and he said ''Bill''. And he said ''He is in
Memorial Hospital in a serious condition. I hit him with my
car at 32nd and Broad Street''.
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. Q. Did he say what part of the car hit hiin.Y
·A.. No, he didn't say what part, he said.'' I hit him with my_
car at 32nd and B.road ".
Q. What time did you get off on this Monday night Y
A. Five-thirty.
.
Q. :When you left your brother-in-law was still working,
was heY
A. Yes, sir.

No cross examination.
MR. T. 0. DANEKER,
witness introduced on behalf of plaintiff,
being first duly sworn, testified as follows:

page 42}

anoth~r

DIRECT EXAMINATION.
By Mr. Williams:
Q. Please state your full name and where you live.
A. T. Q. Daneker, 232 N. 32nd Street. On the corner of
Broad.
Q. On which corner of Broad?
A. Southwest.
Q. Mr. Daneker, where were you the night that. Mr. W. D.
Fore was injured and killed by the automobile of Dr. Ba.ileyf
A. In bed.
Q. What is the first that you know of it Y
A. I heard the noise.
Q. Just state to the jury the kind of noise you heard and
what you did.
A. It sounded like an automobile crash. I jumped out of
bed and ran to the window and I could see a car down the
street and a man laying in the street and a crowd gathered
round him.
Q. Where 'vas he laying?
A. About one foot from the W in SLOW on Broad Street.
Q. Where was the Doctor's car 1
A. I didn't know whose it was, but the car of the man that
appeared to be in the trouble ·was parked about 100 feet from
where the body was.
Q. Where do you work Y
A. Virginia-Carolina. Chemical Company.
Q. Did you }{now this party, W. D. Fore 1
A. No, sir.
Q. Did you go out there f
page 43 } A. No, sir, I stayed in the window. I slipped on
a bathrobe and looked out the window.
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Q. What kind of night 'vas it Y
A. Beautiful moonlight night.
Q. The police hadn't arrived at that time?
A. No, sir.
Q. Do you remember the position of the bodyY
A. Not exactly, but it was in a sort of crumpled position,
sort of doubled.
Q. You didn't talk to the Doctor, the man that did the injury?
A. No, sir.
Q. How long was it before they got the body away from
there!
A. About twenty minutes after the hour-eleven o'clock.
Q. It took how long to get him away from there?
A. At least half an hour-better than half an hour.
Q. Did you see the Doctor do anything for him?
A. No, sir.

No cross examination.
PAT FORE,
another witness introdueed on behalf of the plaintiff, being
:first duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. William43 :
Q. State to the jury what your name is.
A. Patrick Henry Fore.
Q. You are a brother of W. D. Fore f
A. Yes, sir.
page 44 ~ Q. Where do you work?
A. Richmond Cedar Works.
Q. You live over here, do you, Mr. Fore (Meaning South
Richmond)?
A. Yes, sir, 1310 Perry.
Q. What is the first thing you lmew of your brother's death T
A. My nephe'v camP. by for me, about, I suppose, round
three o'clock.
·
'·Q. Did you talk to the Doctor that night?
·
A. No, sir.
Q. Didn't see him 7 ·
A. NG, sir.
Q. Did you go over to the scene of the injury, or to Uw
hospital¥
A. To the hospital.
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Q. Did you talk to the Doctor at all about the case, about
how it happened?
A. Yes, sir, on Friday.
Q. Did he say how it happened 7
A. Yes, sir, he told me he struck something, he didn't kno'v
whetJ:ler it 'vas a horse, dog, cow or what-to use his wordshe saia during his excited moments he didn't know if he
put his foot on the brake right away or not.
Q. Was anyone with you at the ti1ne the Doctor told yon
that?
A. Yes, Ben Aurbach.
.
Q. Did he sa.y what part of his car struck him, or whereabouts it was he struck him?
A. No, he said he didn't see him until he struck him.
Q. Did he say where it happened! At. what street intersection?
A. Yes, 32nd and Broad.
Q. Now, l\{r. Fore, did you get these clothes from the hospital?
page 45 ~ A. 1\:Iy sister and I were together-the nurse
gave them to her.
Q. Yon were there and they were delivered to your sister 7
A. Yes, sir.

Note: The clothing exhibited at this point consisted of
underwear, trousers, shirt, jacket and one shoe.
Judge: It has been admitted that those w~re his clothing.
Q. Did you ever see these clothes on your brot.her 7
A. Yes, sir.
Mr. Sinnott : I should like to inquire the purpose of counsel
in offering these in evidence.
~Ir. Williams: To bear out the plaintiff's case.
~Ir. Sinnott: In what respect?
l\tfr. Williams: The rent in the left leg there (indir.ating a
rent inside the left leg of the trousers) and only the right
shoe.
~Ir. Sinnott: vVe will admit the rent in the left leg and
that the left shoe wasn't found.
Q. Do you recognize that as your brother's shoe!
A. Yes, sir.
Q. This is the right shoe?
A. Yes, sir.
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Note: The clothing referred to in the foregoing questions and answers, filed as Exhibit # 1.

Q. Mr. Fore, 'vas your brother a steady worker?
A. Yes, sir, he worked steady.
page 46

~

CROSS EXAMINATION.

By Mr. Sinnott:
· Q. Were you working with him the day of the accident 1
A. Yes, sir.
Q. What thne did you get offt
A. Five-thirty.
Q. Do you know what time he got off?
. A. Seven-thirty.
Q. You made the statement that he got off at 7 :30. On
what do you base that statement?
A. For the reason they were working a twelve-hour sh.i,ft.
Q. ·You do not know 'vhether he did any extra work Y
A. No.
Q. So far as you know he got off at seven-thirty?
A. Yes, sir.
Q. You do not know the real hour he got off, do you 7
A. I don't know.
BENJAMIN AURBACH,
another witness introduced on behalf of plaintiff, being- first
duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Williams:
Q. You will please state to llis Honor and the jury your
name and address.
A. Benjamin Aurbach, 3920 Broad Rock Road
Q. You knew J\1:r. Wm. D. Fore?
A. Yes, sir.
.
Q. You are related to him?
page 47 ~ A. Brother-in-law.
Q. Would you state to the jury what you knowgive the first you knew about the injury and death of Mr.
Fore?
A. The first thing-! had a telephone call at three o'clock
that Mr. Fore had g·ot run over by Dr. Bailey, and I sent my
boy down to Pat Fore's.
Q. Did you see the Doctor and talk with him?
A. Yes, they buried him on Thursday and I went to see the
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Doctor on Friday, and Dr. Bailey said he was going down
Broad Street and struck something he didn't know what,
he ran about 30 or 40 feet, stopped his car and went back
and found he had struck a man. He was so nervous he
couldn't take his pulse, and that they kept him· there until
·
a policeman came.
Q. Did he say what part of his car struck him Y
. A. Left side of tlie car.
Q. Front or back?
A. Left front.
Q. Did he say where it happened?
A. It happened round 32nd and Broad Street, middle of
the block.
Q. 32nd and what street 1
· A. And Broad. _That evening I went to First Police Station
and the Sergeant at the desk told meJudge: You cannot tell what the Sergeant told you.
Q. Did he (Dr. Bailey) say he saw him before he hit himt
A. No, sir, said he never saw him.
Q. He said that Y
A. Yes, sir.
No cross examination.
page 48

~

Mr. Williams : · I wieh to offer in evidence certificate of the Chancery Court of the City of Richmond, reading as follows:
·

"I, Oharles 0. Saville, Clerk of the said ·Court, do hereby
certify that on the 14th day of December, 1931, Margaret
Elizabeth Fore qualified in my said Court as .A.dministra trix
of the estate of William Daniel Fore, deceased, and gave
bond as such in the penalty of $200.00, payable and conditioned according to law.
''Given under my hand this 25th day of April, 1932. ''
''(Signed)

CHARLES 0. SAVILLF1, Clerk.
By JOHN F. SAVILLE, D. C."

Note: The certificate referred to is accordingly filed herewith as Exhibit No. 2.

. L. H. HAYWOOD,
another witness introduced on behalf of plaintiff, being first
duly sworn, testified as follows:
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EXA~fiNATION.

By Mr. Williams:
Q. Please state to the jury your name and where you lived
last November.
Q. Leon H. Haywood, 3112 East Broad Street.
Q. Were you living there on the night of November 23rd 1
A. Yes.
Q. Just tell the jury what you know about this injury and
death of Mr. Fore on the night of November 23rd.
A. I was laying in bed and I heard a crash and rushed
to the .window and saw a man stretched out in the street. I
put my clothes on and came down and there I saw a gentleman .
who later identified himself as Dr. Bailey standing
page 49 ~ there talking to someone in the street and beckot~ing to all motorists to let the bottle alone, and
someone in the crowd asked Dr. Bailey about carrying this
gentleman to the hospital, and he said, ''The man is dead,
you can't do anything for him now, but watch that bottle
and don't pick that bottle up".
Q. Where was the Doctor's carT
A. When I came out the Doctor's car was standing in front
of my house.
.
Q. Do you know where the telephone pole is?
. .~. West of my house, yes, sir. ·
Q. The number of your house is 3112 t
A. Yes, sir.
Q. Is the telephone pole between your house and 3114?
A. Just about the other side of a little alley there just
large enough for a person to 'valk through.
Q. And where was the Doctor's car \vith respect to that
pole?
A. Standing right there in front of my house, the fender
was a few inches east of the pole and the car was standing
in front of my house.
Q. Mr. Haywood, in company with us, did you ma]{e some
measurements there 1
A. Yes, sir.
Q. Did you make them with a tape line?
A. Yes, sir, 50-foot line.
Q. I will ask you if you-hand him that to refresh his
Ii:l.emory-(passing a memorandum to the witness) measured
the sidewalk on the north side of Broad 'vest of 32nd Street.
A. Yes, sir.
·
Q. How wide is it?
page 50 ~ A. It measures ten feet:
Q. Did you measure the sidewalk on the sou lh
side of Broad west of 32nd?
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A. It measures fifteen feet six inches.
Q. How far is it from the house line west side of 32nd Street
to the "Slow" sign f

~

. A. Twenty-nine feet.
Q. Did you see any skid marks there from the Doctor's earT
A. The only skid marks I saw ran right into his car.
Q. Where did they begin Y
A. They ran beginning at the center of the "Slow" sign.
Q. Did you make the measurement of how far they 'Y"ere
from the 'vest side of 32nd Street f
A. Yes, sir.
Q. Where did the skid-marks begin with respect to the
house-line of 32nd Street-how fa.r past f
A. About seventeen feet.
Q. How far is it from the house-line west side of 32nd
Street to the telegraph pole in front of the Doctor's car?
A. A little better than 118 feet.
Q. How far is it from the north line of Broad Street to the
letter '' S'' in the word '' Slo·w'' Y
A. Eighteen feet three inches.
Q. Ho'v far is it from the outside measurement of the letter "S" to the letter "W" in the word "Slow"?
A. Six feet six inches.
Q. I-Iow far is it froin the letter ''W", outside nteasurement of the letter '' vV' ', to the south GUrbing of :Broad Street 1
A. Seventeen feet eight inches.
Q. How 'vide is the intersection of 32nd Street on the south
side of Broad f
page 51 ~ A. The intersection on the side of the park?
Q. Yes.
A. 136 feet.
Q. Did you notice any lights there at the corner c,f 32nd
and Broad?
·
A. Yes, sir. .
Q. Ornamental lights, where are they located V
A. One on the northwest corner, one over there by the
park, southeast' corner, and one down about middle of the
block on the south side from me, south side of Broad Street.
Q. About how far from the corner (look at your notes and
refresh your memory) f
A. About twenty feet.
Q. What kind of noise was it that you heard that attracted
your attention? You heard a noise you said, what kind of
noisef
A. I can't give a clear description, but it aounded like it
might have hit an obstacle in the street-it wasn't the <.'rash
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of two cars, but sounded like the car hit nn t>bstaele in
the street. I heai·d the motor stop, and I went to the window,
as I tol~ you in the beginning.
Q. Was any horn blown before you heard the trash?
A. All of them go by there blowing horns, I couldn't recognize that particular horn.
Q. Did you hear Dr. Bailey say ho'v it happened or why
he hit the manY
A. He said he had a patient he was carrying to the hospital.
No cross examination.

MR.
NELSON,
another witness introduced on behalf of plaintiff, being first
duly swon1, testified as follows:
page 52}

DIRECT EXAMINATION.

By ~fr. Williams :
Q. ~fr. Nelson, where do you live~
A. 3118 East Broad.
Q. Tell the jury what is the first that you know. of this
crash in .which ~Ir. Fore was injured and killed.
A. I 'vas in my bedroom,-house three rooms deep,-doors
open, and I h-eard something like a double crash. I thought
one car had hit another and glanced off and hit a third car.
Twas crippled, had a bad ankle, and I got my slippers, bathrobe and crutches and went to the window, and I saw a body
lying about where the SLOvV sign is painted in the street, and
I guess a dozen or so people around there.
Q. Did you see where the Doctor's car was 7
A. I saw a car standing about the telegraph pole doWn the
1niddle of the block. It was not next to the curbing,-it was
probably space enoug·h for another car there. Of course I
didn't know whose car it was at the time..
Q. No,v, 1\Ir. Nelson, how long is a Ford car would you say Y
A. I don't really know·, I suppose around about 14 or 16
feet long, as 'veil as I remember.
Q. ]\rfr. Nelson, do you drive a carY
A. Yes.·
· Q. How long have you been driving?
A. I suppose about fifteen years .
. · Q. You have driven all characters of· cars, haven't you Y
A. I have driven about four different kinds.
. Q. Have you driven a Ford Y
A. I have never driven alate model..
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Q. Have you driven four-wheel-brake carsY
Yes, sir, I have got one now.

A~

page 53 ~
~1:r.

Mr. Williams: It is ag-reed that the Ford had
four-wheel brakes.
Sinnott: It was not a Ford, it was a Chevrolet.

Q. Have you ever driven a Chevrolet carf
. A. Not the four-wheel brake car, I have driven the old
model.
·
Q. What is the length of a Chevrolet? Is there any difference between a Ford and Chevi·olet f
A. I don't know.
Q. Is it shorter or longer, 'vould you sayf
A. I cortldn 't tell you to save my life.
Q. In the application or use of brakes, you have had occasion to stop suddenly, haven't you!
...l\... Yes, sir.
Q. In applying your brakes do your wheels grip the instant that you apply your brakes, or is there a fraction of difference between the two!
A. Not very long.
· Q. What difference :would you say there is 1
A. There wouldn't be over a couple of seconds. .

No Cross Examination.
Mr. Sinnott: It is stipulated between counsel that Mr.
Agee, who is the foreman of the plaintiff's intestate, would
testify if he were here, that he had worked under him for fifteen years, that he was a steady 'vorker, that he never had
known him to be under the influence of liquor, and that he
ceased work around seven-thirty on the night of the injury
and death.
page 54

~

It is stipulated that the length, over all, of a
Chevrolet car is 13 feet 8 inches.

Plaintiff Rests.
In chambers, the Court heard the following motion by lir.
Sinnott.
·
The defendant, by counsel, moves tl1e Court to strike the evidence of the plaintiff, because, under that evidence, there is
no evidence of neg·ligence that caused this accident. The evi-
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denoo shows here that the defendant was driving along and
that the deceased came into contact with the lefthand side of
defendant's automobile, and there is no evidence here bearing
out the allegations of the notice of motion.
Mr. Williams: In reply to that: The evidence for the plaintiff shows conclusively that the front part of the Doctor's car
hit the plaintiff when the Doctor's car was a distance from
the north curbing of the space of an automobile; that the width
of Broad Street in the measurements shown, is 43 feet 4 ·
inches, made up as follows: 18 feet 6 inches to the SLOW
sign, 6 feet 6 inches of the SLOW sign, and 17 feet 3 inches
from the W of the SLOW sign, constituting 42 feet some
inches; that if the Doctor's car was, as has been testified by
the plaintiff's witnesses, about the space of another car from
the north curbing, the Doctor was then nine feet from the center line of Broad Street, and the deceased traveled the distance of half of Broad Street,-21 feet seve1·al inches,-before
being struck by the Doctor's car. The testimony further
shows that the Doctor stated he didn't see the deceased. The
evidence shows that there were bright lights lighting up the
street, and that there was nothing in the way to
page 55 r obstruct the Doctor's vie'v of pedestrians; that
there was no hGrn blown; and that the Doctor's
car ran, after striking· him, to the telegraph pole, to the middle of the block or ther-eabouts; and that the injury occurred
at the intersection; By the physical facts and measurements,
in addition to the express staternent of the doctor that he hit
the man at 32nd and Broad Street, this injury took place at
the intersection. The law is that the plaintiff is entitled to
the ben~fit of any just inference. Cases are proved by ciT··
cumstantial evidence, and the Blunt case, recently decided,
holds that it is the duty of an automobile driver when coming
to au intersection to have his car under complete control, that
the pedestrian, at the crossing, does not have to exercis-e tho
same degree of care as at other points, but that the driver of
an automobile has to exercis-e a higher degree of care and have
his car under comp~etc control, and to either stop or turn out.
The evidence shows that the Doctor gave no signal, nor did he
sound his horn, warning of his approach; that the Doctor
further failed to yield the right of way to the pedestrian (under the Blunt case, page 9).
l\ir. Turner: I just wish to say this: In the absence of any
eye-witness, the presumption is that the plaintiff was exercising due care, in accordance with his usual custom. Thit=
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Blunt case makes a considerable difference in the law. The
Court says that at an intersection a vehicle driver owes a
higher .degree of care than a pedestrian. Just take what the
Court says here :
"Under the facts and circumstances then existing * .. •
He, having the right of 'vay, (the car moving slo,vly without
the sound of the gong) had the right to expect that the mo.torman would notify him if the car was approach. page 56 ~ ing dangerously near. Under the circumstances
and conditions then existing he also had the right
to expect the motorn1an to comply with the law and yield the
right of way to him. He further had the right to assume
that, if the speed of the car and his own movements, if continued, would bring him in contact 'vith the car (he having no
notice that the n1otorman was not g·oing to respect his rights),
would slacken his speed or stop in order to avoid striking
him, because this was what the motorman was bound to do
under the law. If we give the statute and ordinances anY
n1eaning, we are forced to conclude that the legislature and
the City Council in enacting such regulations intended to grant
a pedestrian a higher right, or a priority over all vehicles at
the same intersection moving~ in a diff-erent direction. In fact
so far as the legislature is concerned, as above indicated, it
has expressed its intent and n1eaning and has expressly construed th-e right of way law, for it has provided that the law
shall be interpret-ed 'to require vehicles to chang·e their course,
slo·w down or come to a comp~ete stop if necessary to. permit pedestrians to safely and expeditiously negotiate the
crossings'. * • * The tern1 'right of way' must have some
bearing upon the relative rights of the parties and on
the relative care required of them. If a pedestrian
tnust exercise the same care at the int-ersection as is
required of his in crossing in the middle of the block in order to avoid a charge of contributory negligence when run
down by a street car, then -h-e has no right of way, but enters
the intersection at his own peril just as he would do in entering any part of the street other than at an intersection. If
the right of way means anything at all, it certainly puts the
necessity of continuous observation and avoidance of injury
upon the n1otorman when approaching a crossing, just as th~
necessity of the case puts a higher degree of vigipngc 57 ~ lance upon the pedestrian at places other than inters-ectionA.''
I think it has been shown very clearly that the Doctor was
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. traveling on the righthand side of the street. The man, on
previous occasions, and on the Saturday night before, his custom was to pass over 32nd Street, cross Broad Street, and
on down to Clay -Street. As he was crossing over Broad
Street that night he entered the intersection traveling at a
rate of four or five miles an hour. The Doctor was traveling
thirty-eight feet a second. This man had walked from the
southwest corner of 32nd and Broad and was over half-way
across,-bound to have been that way or the Doctor couldn't
have hit him. The presumption being in his favor, the Doctor did ·not yield the right of way, did not sl'ow down, did
not turn out, it is a 1Jrima facie case.
Mr. Sinnott: There is no evidence that the front of defendant's car struck the plaintiff's intestate, and there is no evidence that he was crossing· at the intersection, at the crosswalk wher·e the pedestrian has the right of way. The evidence
is that his body was found son1e thirty feet from the inter-:
s-ection, and even if there was such evidence there is no evidence ag·ainst the defendant that would make out a case. The
case should not be submitted to the jury.
Note: The Court overruled the motion, to which ruling
of the Court the defendant, by counsel, excepted.
pag·e 58}

DEFENDANT'S EVIDENCE.

1\fr. 'Sinnott: It is stipulateq, by counsel, that Dr. J. · G.
Lyerly, who was summoned as a witness in this case, was
called to Danville, Virginia, and that, if here, he would testify
as follows:

"I smelled the odor of whiskey on Mr. Fore's breath in
l\!Iemorial Hospital before he was operated on. No whiskey
was given him while in the hospital."
And Dr. R. F. Slaughter, who is absent from the city, and
who was also summoned as a witness in this case, if h:e· were
here, 'vould testify as follows:
''I smelled whiskey on the breath of Mr. Fore, and removed
n1aterial fron1 his stomach which smelled of whiskey."
~IRS. R.QSA E. SCHULTZ,
a witness introduc-ed on behalf of defendant, being first duly
sworn, testified as follows :
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By ~{r. Sinott:
· Q. State your full name and residence. A. Mrs. Rosa E. Schultz.
Q. And where do you live f
A. On the Charles City Road.
Q. Mr#3. Schults, were you in the automobile with Dr. Bailey
the night this accident occurred out on Broad StreetY
·A. Yes.
Q. About what time was it f
A. I guess it was around ten o 'clock,-somewhere around
· ten o'clock, I think.
Q. And where did you get in Dr. Bailey's automobile?
A. At home.
page 59 ~ Q. Approximately l1ow far is that fron1 where
the accident occurred 7
· A. I don't know just how far it is. It is nine miles to the
Court House.
Q. And you were going to the hospital t
A. Yes.
Q. To Johnston-Willis Y
A. Yes, sir.
Q. On which side of the car were you sitting?
A. Righthaud.
Q. As you approached and crossed 32nd Street 'vas there
anybody ~rossing that street, or in sig·ht l
A. No, sir.
Q. What was the first you knew of this accident Y
A. When I heard a compact hit the lefthand side of the car.
Q~ On which side of the street was the Doctor driving?
A. Righthand side.
Q. I will ask you if there were some automobiles parked
there in the street.
A. There was one parked in front of where we stopped at.
Q. And the first you knew was what?
A. The compact on the left side of the car.
Q. Was there anybody in the light of your car as you approached the intersection?
A. No, sir.
Q. And when this compact came 'vhat happened¥
A. The Doctor stopped the car.
Q. ·In about what distance did he stop the car?
A. I don't know, I didn't look back.
Q. Did he go a long distance or a short distance f
A. Not so· very far.
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page 60 }-

Q. And 'vhat did he do with his car?
A. He stopped it rig-ht there and left it.
Q. vVhat did he do~
A. l-Ie got out.
Q. And went back 1
A. Yes.
Q. And then .you 'vere taken to the hospital J
A. Yes, sir, someone else took me.
Q. ·Was the Doctor going slow or fast~
A. He 'vas driving very carefully.
Q. Were you looking straight ahead just before the accident?
1\.. Yes, sir.
Q. Was any person or object in the path of your car?
A. No, sir.
Q. About how far beyond the intersection was it that the
~ompact came against the side of the car 1
A. I don't know just exactly ho'v far it was.
Q. Can you say approximately ho'v far it was? Had you
crossed 32nd Sti·eet ~
.
A. We had crossed over, quite a ways over. the corner.
(~. vVhat did happen when the compact came?
· A. The glass broke in the side of the car.
Q. On which side~
A. Lefthand side.
Q. And then the Doctor stopped his car and got out and
went back!
·
A. Yes.
Q. And you were put in. a car and taken to the hospital f
A. Yes, sir.

page 61 }-

CROSS

EXA~IINATION.

By Mr. Williams:
Q. You were sitting beside the Doctor, were you f
.lt. Yes, sir.
.
Q. Now do you know where 32nd Street is t
A. I know where it is when I am on it.
Q. Did you kno'v when you came to 32nd Street?
A. I don't remember, beeause I don't know so much about
Church Hill up there.
.
Q. Do you ren1en1ber "rhether, or not 32nd Street has a
broad intersection or a short intersection, or what~
A. I don't know exactly about the street.
Q. Do you remember when you caine to the first part of the
intersection of 32nd and Broad Streets, how far you were
away from the house-line of 32nd Street then Y
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A. No, sir.
Q. You haven't any idea how far it is 7
A. No, sir.
(~. You do not know 'vhen you came to the east side ( 32nd
Stre€t runs north and south, and it has an east and a west
side), you do not know when you came to the east side of
32nd Street, do you Y
A. I don't remember the streets up there.·
Q. Do you know what the int~rsection means, do you?
A. The intersection is the end of the street, you m€an the
eurblinef
Q. You are talking about the curb line?
A. Yes, sir.
Q. You do not kno'v whether the impact happened between
the house-line and the curb-line, do you t
A. I don't know about that.
.
page 62 ~ Q. As a matter of fact you were in more or less
discomfort, weren't you Y
A .. I knew everything that was going on and all.
Q. Did you hear th€ impact between the front or the left
front fender of the car and ~fr. Fore's body~
A·. It was about the middle of the car.
Q. You didn't hear any impact between the front of his
car and the body of ~1:r. Fore¥
A. No, sir.
Q. .All you know is about the impact right at the windo,v.
That was the first impact that you heard f
A. Yes, sir.
Q. You did not know that the front f€nder was bent, diu
you?
A. No, sir..
· Q. You said the Doctor was driving carefully¥
A. Yes, sir.
Q. Just betore this impact do you remember whether or
not he said anything to you, quieting you or aiding you in
any way of that kind 1
A. No, sir, his attention was not on me.
Q. What kind of uight was it Y
A. It 'vas a clear night.
Q. Did he have a windshield wiper going, or anything of
that kind¥
A. No, sir.
Q. It was a clear night f
A. Yes, sir.
Q. Just before the impact, you 'vere on the righthand side
of the Doctor, weren't you Y
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A. Yes, sir.
Q. And you were looking straight ahead of you?
page 63 ~ A. I was looking out the car.
Q .. Toward the Doctor~
A. No, sir, out the front of his car, straight out the front.
Q. You said you were looking toward him, what did you
mean by that?
A. I said I was looking right out of the windshield.
Q. Didn't you testify a moment ago that you were looking
straight ahead Y
A. That is straight ahead.
Q. Out through the windshield?
.A. Yes, sir.
Q. Now, ~Irs. Schultz, did you hear one or more impacts·]
A. One.
Q. You only ·heard the one?
A. Yes, sir.
Q. Did you hear the body when it rolled off his running
board on the left side?
A. No, sir.
Q. You didn 't hear that Y
A. No, sir.
Q. You said the Doctor was driving on his righthand side
of the street, did you notY
A. Yes, sir.
Q. Were there any automobiles parked between 32nd and
31st Streets on Broad Street?
A. There was one parked in front of where we stopped.
Q. There were none until you got to that pointY
A. No, I didn't notice any.
Q. How near was he driving to the curbing before he got to
that point?
page 64 ~ A. Pretty close to it, not so far off.
Q. His line of travel gave him plenty of room
to keep from striking that car f
.A. Yes, sir.
Q. It was some distance from the center line of Broad
StreetY
A. Yes, sir.
Q. You never saw the man at all, did you?
A. No, sir.
Q. \V ere you in as much suffering before it happened as
vou were while the lady was carrying you to the hospital Y
· A. No, sir, I was very much easier, because the Doctor gave
me some medicine before I left home.
Q. Who carried you to the hospital?
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A. I don't know, it was a la.dy.
Q. You went on to Johnston-Willis Y
A. Yes, sir.
Q. That is about the 3000 block west, isn't itT
A. Yes, sir.
Q. Did she come right straight up West Broad Street from
there_on?
A. I don't know which way, I was laying· back in her arms,
and the gentleman there was driving.
Q. .And the time that this injury happened to Mr. Fore, isn't
it a fact_that you were laying back in the seat?
A. No, sir, I was not. I was sitting up in the car. I wasn't
laying back in it.
Q. What was the Doctor doing at the time, as .you came
.
across 32nd Street? Do you know?
A. Just driving· the car, that's all. .And looking out.
Q. You don't know in which direction he was
page 65 ~· looking, do you T
A. I never noticed him to see.
Q. There was no horn blown before you felt the impact-·~
· A. No, sir.
Q. At the time, were your automobile windows open or
closed? ·
A. They were closed on my side.
Q. How about the Doctor's side?
A. I don't know whether it was open on the other side or
not.
Q. Your windshield was closed too, wasn't it?
A. Yes, sir.
Q. 'Vindshield closed and your window closed?
A. Yes, sir.
Q. Now, was the Doctor's window closed or open Y
A. I couldn't say.
Q. Then you didn't even 1ook to his side to see whether his
window was closed or open, did you?
A. I looked to his side before I got there, but I didn't look
right then.
Q. If you do not know whether the Doctor's window 'vas
open or closed, how could you tell that there wasn't a man
crossing the street on the lefthand side of the Doctor's car?
A. You could look out the windshield.
Q·. As a matter of fact, you don't know much about it at
all, do· you; Mrs. Schultz?
A. I told you I felt the impact on the car, and I know there
wasn't anyone in front of the car.
Q. Yo~ said he was driving carefully. How fast?
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A. It wasn't ov-er twenty-five miles.

Q. How do you know that 1
A. Because I drive a car, and I can estimate it, and it was

not any faster than that,-maybe going less .than ..
that.
Q. There was no need for hurry, was there 7
A. No, sir.
Q. You passed, if you went up Broad Street, you passed
Memorial Hospital at 12th and Broad, didn't you~
A. We came up over Church Hill.
Q. Do you kno'v th-e Memorial Hospital? If. you came west
on Broad Street you had to pass that, didn't you f
A. We were coming from my home.
Q. You mean you got to M-en1orial Hospital before you got
there¥
page 66

~

Note: Counsel for plaintiff interposes that the witness does
not understand the question.

·Q. I mean 'vhen the lady was taking you to the hospital,
after the accid-ent.
A. I don't know which way she took me.
Q. But, I mean before you get to Johnston-Willis Hospital
you had to pass :Wiemorial Hospital and go some,vhere around
three miles west of that to get to Johnston-Willis, and that
there 'vas no need to hurry, or they would have taken you to
~iemorial?

A. I was going to J obnston-Willis. When I left home I left
to go to J ohnston-\Villis.
Q. Did you pay any attention to the lights at 32nd and
Broad?
·
A. No, sir.
Q. You don't even know that there were lights there, do
vou?
.. A. No, sir.
Q. Did you see any park nearby'
A. Yes, sir, we passed a park.
Q. Ho,v far past the park was it before you felt the impact?
A. I don't know just how far it was.
Q. Was it 100 feet, 125 feet, or 30 feet!
page 67 ~ A. I don't know just how far it was.
Q. Was it opposite the park?
· A. No, sir.
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RE-DIRECT EXAMINATION.
By Mr. Sinnott:
• Q. 1\'Irs. Schultz, ~{r. Williams asked you if you looked
through "your" windshield. I-Iow many windshields were
there on that car,-more than one¥
A .. No, sir, just one.
Q. And you, I believe, stated there was no one in front of
your car, and the first you knew of the accident 'vas when
son1ething struck the side of your carY
A. Yes, sir.
1\tiR. F. B. WRIGHT,
another witness introduced on behalf of defendant, being
:first duly sworn, festified as follows :
DIRECT

EXA~IINATION.

By Mr. Sinnott :
·Q. What are your initials, Mr. Wright?
A. F.B.
Q. You are a police officer of the city of Richmond?
A. Yes, sir.
Q. i will ask you if you were called to the neighborhood of
32nd and Broad Streets on the night of the 23rd of November,
to the scene of an automobile accident.
A. Yes, sir.
Q. Will you state to the jury, briefly, what you know about
the case, and what you found.
page 68 ~ A. I got a call from the 25th Street box to go
to 32nd and Broad. I g·ot out there and they had
n1oved the victim to the hospital. Dr. Bailey was standing
there in the middle of the street, and he had a man's hat and
a pint bottle with about a drink of whiskey in it in his hand,
and he said0

~Ir. Williams: "\Ve object to what the Doctor said, on the
ground that it would be self serving.
Judge: Don't tell what Dr. Bailey told you about the bottle.
1\tfr. Sinnott: Just state what you saw.

A. He was standing in the middle of the street when I
got there, and I asked him about the accident and he said
he didn't see th~ man before he struck him.
Q. You say he was standing there and had a pint bottle with
nbout one drink of whiskey in it Y
0
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A. Yes, sir.
Q. About how far from the -corn-er was his carY
A._ Fifty feet west of 32nd Street.
Q. Did you examine the automobile,' Mr. Wright¥
A. The only thing I seen broke about it was the lefthand
door.
.
.
Q. All you could see was th-e damage to the lefthand door Y
A. Yes, sir.
Q. You say the car was about fifty feet from the corner?
.A. Yes, sir.
Q. And was it pointed out to you where the man was struck i
Mr. Williams: We object, self serving.
. · Judge: I do not think it self serving, but I don't think he
can answer that question, but he could tell you if he saw any
physical evidence of· where the accident took place.
J'age 69 t Q. Do you remember what you saw when you got
thereT
A. Wasn't anything.
Q. Where was the Doctor standing?
A. About thirty feet from the cor-ner.
Q. Do you know 'vhether he picked up the hat and whiskey
there about thirty feet from the corner¥
A. No, sir.
Q.. But he wa-s standing about thirty feet from the corner
and had the hat and whiskey bottle in his handY
A. ·Yes~
CROSS EXAMINATION.

Bv ~Ir. Williams:
·Q. At the time you got there there were a great many people there, 'vere there not Y
A. Yes, sir.·
Q. The lights were good there at that corner, were they not¥
A. Yes.
Q. The weather was clear, the streets dryY
A. Yes, sir.
Q. You didn't put a.ny witnesses on your report, did you'
A. I couldn't get any at all, nobody but 1\Irs. Schults and I
didn't get her.
Q. ·You made a report of the case, didn't you Y
A. Yes.
page 70
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DR. B. H. BAILEY,
a witness in his own behalf, being first duly sworn,
testified as follows :
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. DIRECT

EXA~IINATION.

By Mr. Sinnott:
Q. You are Dr. Bailey, are you not?
A. Yes, sir, B. H. Bailey.
Q. You are the defendant in this case, I believe 7
A. ·Yes, sir.
Q. 'Vhat is your age 1
A. Thirty one.
.
Q. Are you engaged in the practice of medicine 7
A. Yes, sir.
Q. Where?
A. At Sandston.
Q. How long have you been engaged in the practice of medicine?
',;..a.l
A. Since 1927.
Q. How long have you been operating· an automobile'
A. Since I was twelve years old.
Q. On the night of this accident that you have heard discussed here today, and for which you are being sued, what
kind of car were you operating!
A. Chevrolet, 19·31 sport coupe.
Q. Where were yon going?
A. Going to Johnston-Willis hospital.
Q. For -what purpose Y
·
A. I was taking l\1:rs. Schultz to the hospital.
Q. Where had you gotten her from?
A. From her home on the Charles City road.
Q. And were on your way ·to the Johnston-Willis hospital!
A. Yes.
page 71 ~ Q. Did you come up over the hill from Fulton 7
A. I came up the Government road.
Q. You were traveling west on Broad Street?
A. Yes.
.
Q. On which side of the street were you driving!
A. On the righthand side of the street.
Q. About ho'v fast were you traveling?
A. Something less than 25 miles an hour.
·Q. Did you cross 32nd Street~
· A. Yes.
Q. When yon crossed 32nd Street I will ask you whether
or not you . slowed your car down.
·
A. I took my foot off the accelerator when I came to 32nd
Street.
Q. And which way were you looking?
· A: Straight ahead.
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Q. Did you have a view of the cross-walk there?
A. Yes.

Q. State whether or not as you crossed that intersection
there was anybody in the street or crossing the street.
A. I saw no one crossing the street.
Q. If there had been any one there could you have seen
them?
A. Yes, sir. .
Q. Had you passed over the intersection when the accident
happened!
A. ·Yes.
Q. About how far?
-.
A. I should say from 20 to 25 feet.
Q. What was the first notice you had of any trouble 1
A. The impact of the lefthand side of my automobile.
Q. What happened to the lefthand side of your
page 72 ~ automobile?
A. I heard a crash in the lefthand side of my
automobile and glass came in in my face, and I threw up my
l1and and looked to the left to see what had happened.
Q. Did you see Mr. Fore?
A. I saw something, I didn't know what it 'vas.
Q. Before or after the crash 1
A. After.
Q. What happened to him when the in1pact came~
A. It looked like to me whatever· it was dropped straight to
the ground.
Q. How much of the glass of your car was broken Y
A. From a half to two thirds of the side-door glass.
Q. ,Just prior to the accident was there any object in the
path of your car?
A. No, sir.
Q. .A.nd the first notice you had was when this glass b1~oke?
A. Yes.
Q. What did you do thent
.ll. I thr-ew up tny hand when the glass broke and I put
on my brakes as soon as I could, and I got out of the <!ar and
ran back to sec what it 'vas.
Q. About how far did you go?
A. I should think it was twenty or thirty feet.
Q. Did yon n1ove tl1e car over to the right¥
A. I pulled it a little to the right.
Q. '\Yhen you started across 32nd Street there, and up to
the time of the impact, and up to the time you turned your car
after the impact, did you vary the course of your car, or did
yo11 keep straight ahead Y
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A. No, sir. I went straight.
Q. You went in a straight line Y

A. Yes.
Q. And you say you stopp-ed your car in about 25 or 30
feet?
A. Yes, sir.
Q. You pulled it slightly to the right?
A. Yes, sir.
Q. Then what did you dot
A. I got out and ran back and found it was a man.
Q. Where was he lying Y
A. 20 or 25 feet this side of the house-line of 32nd Str-eet,
and about the SLOW sign in the middle of the street.
Q. What did you do then, Doctor·¥
A. I knelt down and felt his pulse, and temporarily I
couldn't feel any and I thoug·ht he was dead, and I asked som-eone to call an ambulance.
Q. Then what happened¥
A. Some. boy came up behind n1e, and Miss Freeman, and I
asked her to call an ambulance, and in the meantime somebody
cmn-e in a Ford from the other direction and I helped him put
him in the automobile and carried him to Memorial Hospital.
Q. What, if anything, did you find on the ground where you
found the bodyf
A. When we picked up the body a bottle was under his body.
c.~. When you pi~ked him up this bottle was under his body 1
A. Yes.
Q. Was his hat thereY
A. Yes.
Q. How close to the body T
A. I couldn't say as to that.
page 74 ~ Q. Did you make an examination of the bottle t
A~ No, I left it where it was.
Q. Did you warn people not to. touch it Y
. .~.Yes.
.
Q. Did you make ·an examination of the bottle Y
A. Not until after we got to the police station.
Q. Did you make an examination then Y
A. Yes.
Q.- "\Vhat kind of bottle was it¥
A. Short pint.
Q. What was in it¥
A. It smelled like corn 'vhiskey.
Q. How much was in it?
A. About on ounce. ·
l ..
Q. How much does a short pint bottle hold 7
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A. Twelve ounces.
Q. And eleven twelfths of it was g·one'
A. Yes.
Q. Then what did you do Y
A. I waited around there until after officer Wright came
up. I told him what had happened and we tried to find a withess and couldn't find any, and he told me to go on to police
station and he would be on down there.
Q. Then what did you doY
A. Went to Memorial Hospital.
Q. Did you see Mr. Fore, the gentleman who was injured¥
A. Yes, sir.
. .
Q. What were his injuries 7
A. He had a cut on his right shoulder from here up to about
here (indicating from the point of the shoulder.
page 75 } to the neck) and a s·evere skull fracture.
Q. Was his leg broken Y
A. I don't know.
Q. Then what did you do 7
A. I stayed there until after they had operated on· him
and then I came back to the police station and asked for an
officer to go with me to see Mrs. Fore, and they told me to
pick up an officer at 25th and Broad. I went there and got an
officer and, in the excitement, we went to Marshall Street instea·d of Clay.
Q. Did you later go back there that evening¥
A. I then took the officer back to his box and went home, and
Mr. Lemay, 'vhom I had gotten to stay with my wife, was
there, and in about two minutes I thought of my mistake about
the house we had gone to, and Mr. Lemay and I came bacli: to
Richmond. ·
Q. You 1nean you· went to Marshall Street when you should
have gone to Clay?
A. Yes.
Q. And. did you go to Mrs. ~ore's home!
A. Yes.
Q. What did you do?
.
A. We knocked at the door and someone asked who it was
without opening the door, and I told them "Dr. Bailey", and
that her husband had had an accident. And when she opened
the door she asked wl1ether he was drunk and I said he was
drinking.
Q. Did you say .anything about drinking before she asked
you that question!
A. No, sir.
Q. She asked you 'vhether or not he was drunk?
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A. Yes.
page _76 ~

Q. And you told her he was drinking?
A. Yes.
Q. Was there any occasion for you to sound your

horn?
A. Not so far as I could see.
Q. "\Vas there any reason you could not see pedestrians if
they were crossing· the street in front of you 1
A. No, sir.
Q. Was there .any mark on your fender Y
A. The1;e was a scrape mark on my left front fender, on the
side just a little to the rear of the center of the front wheel.
Q. A little to the rear of the center of the front wheel was
a scrape mark!
.A.. Yes.
Q. Was there any damage to the car except what you have
described and the broken gl-ass?
A. The rear part of the door was bent a little, and the left
rear fender was bent a little.
CROSS EXAMINATION.

By Mr. Williams¥
Q. That was the front of the left rear fender, wasn't. it f
A. Yes.
RE-DIRECT EXAMINATION.

•

By ~~r. Sinnott :
Q. Tell me about where the front fender was dented.
A. A little back of the center of the left front wheel, on the
side.
RE-CROSS EXAMINATION.
By Mr. Williams:

Q. He also had a cut in the left eyebrow, didn't he T
A. I don't know.
page 77 } Q. He also had the base of his skull fractured,
didn't heY
A. Yes, I stated that.
Q. You didn't read the Coroner's report?
A. No, sir.
Q. You say you didn't see the cut on the left eyebro,v!
A. No, sir.
·
Q. You say you felt tl1e impactf
· A. Yes, sir..
.. .; ......_., .
...
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Q. And it was after that that you began to apply· your
brakes?
A. Yes, sir.
Q. You first threw your hand up and then you applied the
brakes?
A. Yes, I threw my left hand up to protect myself from
fiyiug glass.
Q. And it was after that you appplied your brakes!
A. Yes, I had no reason to apply them before that.
Q. IIow much time elapsed behveen the time you felt the
impaet and the time you threw up your hand and then applied
your brakes?
A. I should say approximately three to five seconds.

RE-DIRECT EXA~IINATION.
By 1\{r. Sinnott:
Q. About what time of night was
A. A little after eleven o'clock.

this~

RE-CROSS EXA11INATION.
By Mr. Willian1s :.
Q. vVhat was the speed of your car at the time you felt the
impact¥
A. Less than twenty-five miles an hour.
Q. How much less 1
A. I couldn't say.
page 78} Q. Do you tell the jury that you were coming
down there twenty-five miles an hour and slowed
up for the intersection. How much did you slow up?
A. I don't know how much a ear will slow up from taking
your foot off the gas, but I should say around five miles an
hour. Q. Then at the time you struck him you were going fifteen
miles an hour 1
A. I couldn't say.
Q. You hadn't applied your gas yet, had you?
iL No, sir.
Q. And you say as you got to the intersection you took
your foot off the gas 7
A. Yes.
Q. That intersection is a wide ·one, isn't itT
A. Yes.
Q. Do you do that same thing· at every inters·ecti.on you
come to!
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A. Approximately every intersection I come to.
Q. Now, Doctor, where was the point on your car that first
came in contact with that bodv?
A. The point that had the ~cratch on my left front fender.
Q. The first contact 'vas to your left front fender.
A. Yes, sir, on the side.
Q. I understand. And the next impact was at your door Y
A. Yes.
Q. How much time woulcl you say elapsed between the impact at your front fender and at your doorY
A. I should say almost instantly. It is a short distance.
Q. Short distance between the two Y
A. Yes.
Q. It threw his body so it came back against your
pag·e 79 ~ door, didn't itT
.
A. Something threw it against my left door.
Q. The wind wasn't blowing, was it Y
A. No, sir.
Q. Pretty night Y
A. Yes, it \Vas clear at the tin1e.
1\fr. Williams: It is stipulated that the Coroner; were he
here, would say that, in addition to the other injuries testified
to, that the deceased had a cut in the left eyebrow.
Note : At this point the plaintiff, by counsel, suggests that
a. view be taken by the jury, unless they were acquainted with
t.he neighborhood at which the injury occurred, and His Honor
leaving that to the jury, they suggested that they were well
acquainted with it.
MR. JOHN W. LEMAY,
another witness introduced on behalf of defendant, being first
duly sworn, testified as followw:

DIRECT EXAMINATION.
By 1\fr. Sinnott:
Q. Where do you live, 1\fr. Lemay~
A. At Sandston.
Q. Do you live in the neighborhood or" Dr. Bailey-,
A. Yes, sir.
Q. I will ask you if yon, at Dr. Bailey.'s request, on the night
of this accident, if he requested you to accompany him to town.
A. First he asked me to stay with his wife until
page 80 ~ he got home. I don't know as he. requested it or
not, but I went with him to town.
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Q. Where did you got
A. To the home of Mrs. F'ore.
Q. Did you see ~Irs. Fore?
A. Y-es.
Q. D1d you hear any conversation between Mrs. Fore and
Doctor Bailey f
A. Yes, sir.
Q. Just tell the jury wha.t ooourred, please, sir.
Q. We went to the door of the house and Dr. Bailey announced himself, and he said, as I remember it, ''Mr. Fore has
been right badly injured in an accident'', and Mrs. Fore said
very little. She got hysterical. I remember one thing she
asked Dr. Bailey, and that was if he had been drinking, or
if he was drunk. Dr·. Bailey said he didn't know, he thought
he had been drinking. Dr. Bailey a.sked her if there was anyone she would like to have come and spend the night with her,
and the little girl nine y-ears old told us to phone, I believe it
was to her sister, and sent us to her brother's house, I believe,
on Jessamine Street. We asked Mr. Fore's broth-er if he
would phone this sister, and that is about all of it.
Q. And }.frs. Fore asked Dr. Bailey if her husband was
drinking, or was drunk, and Dr. Bailey stated that he had
been drinkin~ 7
A. Yes, sir.

CROSS EXAMINATION·.
Bv Mr. Williams :
~ Q. Did you get out of the car at all? Yes, of eourse, I was
alongside of the open door..
pag·e 81 } Q. Door of the carT
A. No, of the house.
Q. You went in?
.l\.. No, Mrs. Fore seemed to be sleeping in the front room.
We didn't go into the house.
Q. You said you went to Mr. Fore's house. What Mr. Fore
was that?
A. The injured man.
Q. Did you go to his brother's house Y
A.. Whichever member of the family that lived on J essamine Street, I believe it was his brother, I don't know.
Defendant Rests.
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R-ENEWAL OF J\iOTION TO STRIKE
EVIDENCE.

Mr. Sinnott: ~lay it please the Court: The evidence having
been completed, defendant, by counsel, at this time---renews
his motion to strike the evidence, because it has been shown
by the uncontradicted evidence that the plaintiff himself was
guilty of contributory .negligence as a matter of law. The
evidence shows that the defendant was driving at a reasonable
speed, at the proper place, at a point not an intersection, and
the plaintiff fell against the side of defendant's car. At this
point the automobile had the right of way. There is no evidence that the front of the automobile struck him, but all of
the evidence is that he went against the side of the car, and,
necessarily he must have been guilty of contributory negligence. No evidence in the record shows that the defendant
'vas guilty of the slightest degree of negligence. }~lay it please
the Court, I know Your Honor doesn't like a motion to strike.
The motions are very often made, but I submit in this case
there is no evidence of negligence, no evidence that the defendant was going at an excessiv-e rate of speed, that he failed
to maintain a proper lookout, and no evidence that he did anything else wrong; and 've regard it as a waste of time to put
us to the trouble of going on with the further trial of this
case, and we ask Your Honor to strike the evidence. It is a
case where, if there should be a verdict, it could never be sustained, and we believe that Your Honor would no doubt set it
aside. And because of those reasons we are going to renew
our motion to strike the evidence.
page 83

~

Mr. Williams: If Your Honor please: In addition
to all the things which the plaintiff proved are
true, may be added this: If there is anything that happened
i_n this case it happened at the intersection. From what the
Doctor says, that there was nobody in his pathway, this is
contradicted by his next statenwnt when he says there was an
impact against his left front fender. J\1:y friend says there
is no evidence of a front contact. He overlooks his· own 'vorkman 's statement that he pulled the fender up and straightened
it. After that the Doctor admitted a front contact with the.
car, and that then the man came back against his side and
the glass was broken in the door. and some flew in his face,
and that then he applied his brakes. The evidence shows
that tl1e skid marks began seventeen feet west of the house.:
line. It needed only one or two moments from the contact
with the body to where the skid-1narks began. These people
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that heard those two contacts, and they said it happened momentarily. So you have it conclusively by the defendant as
well as the plaintiff's testimony that it happened in the intersection. Dr. Bailey did not see the plaintiff. He was not in
an airplane. T.here was no way for him to get there except to
cross the street.
~Ir. Sinnott: There is no evidence that this accident occurred in the intersection. The evidence is exactly to the contrary. Something struck against the side of the fender, and
almost instantaneously the glass was knocked out. It certainly is a case where there is complete lack of evidence showing any negligence on the part of this defendant.

page 84 ~

Note : The Court again overruled the motion, to
which ruling Mr. Sinnott noted an exc-eption.
OBJECTIONS TO INSTRUCTIONS.

By J\tlr. Sinnott: \V e object to instruction No. 1, on the
grbnnd that there is no evidence that this pedestrian was

crossing at a street intersection.· The evidence is all to tho
contrary. •
The same thing applies to Instruction No. 2. There is IW
evidence on which to base it.
We object to Instruction No. 3, because there is no evidence
that the defendant was violating anything; no evidence of
driving in a reckless manner; no improper speed; no evidencl.!
that he did not have his car under complet€ control.
We object to Instruction No.4, on the ground that there is
110 evidence on which to base,--the evidence is to the contrary ..
Vle object to Instruction No. 7 which says'' At or about the
intersection.''
\V e object to Instruction No. 8, on the ground that the uncontradicted evidence shows that the defendant was keeping a
lookout, and there was no evidence that the plaintiff's inte~5tate was crossing at the intersection.
Defendant objects to Instruction No. ·5, 011 the ground that
there is no evidence that plaintiff's intestate had the right of
'vay; that the only way he could have had the right of way
'vas that he was crossin~· at the intersection, and there is no
such evidence.
page 85 ~ The foregoing instructions are objected to and
excepted to for the reasons stated.
Note: In addition to the written instructions, the Court also
gave the following verbal instruction:
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Gentlemen of the jury, these instructions, while on separate
sheets of paper, must be read by you together and construed
by you together and in the light of each other,-it being the
duty of the Court to give appropriate instructions on the
opposing theories of plaintiff and defendant; and this consti·
tutes all the law to guide you in this case. ·
page 88

~

Virginia,
In the Clerk's Office of the Chancery Court of the.
City of Richmond :
'

I, Charles 0. Saville, Clerk of the said Court, do hereby certify that on the 14th day of December, 1931, Margaret Elizabeth Fore qualified in my said Court as administrator of the
estate of Willian1 Daniel Fore, deceased, and gave bon~-as
such in the penalty of $200.00 payable and conditioned according to law.
.
Given under my hand this 25th day of April, 1932.
CHAS. 0. SAVILLE, Clerk,
By JOliN F. SAVILLE, D. C.
page 89 }- The follo,ving instructions granted at the re-.
.
quest of the plaintiff and the defendant, as hereinafter denoted, are all of the instructions that were requested
by either party, and granted by the Court on the trial of the
case, no instructions having been refused:
INSTRUCTIONS GIVEN.·
I. For the Plaintiff.

1.
"The court instructs the. jury that at the time of the injury
and death of plaintiff's decedent the statute law of this state
provided:
'At such intersections whe.re no traffic officer is on duty pedestrians shall have the right-of-way over vehicles.'
And the court further instructs the jury that if they beIieve from the evidence in this case that on the day in question
plaintiff's intestate had entered the intersection on Broad
~ti·eet and '32nd Street prior to the arrival of the automobile
of the defendant, that thereupon the plaintiff's decedent had
the right of way and it became and was the duty of the said
defenda_nt to respect said right-of-,vay and to change his
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course, slow down, or come to _a complete stop if necessary
to permit plaintiff's decedent to safely and expeditiously negotiate the crossing; and the court further instructs the jury
that if they believe from the evidence in this case that the defendant violated his duty in the above respect and as a. direct
and proximate result thereof the plaintiff's decedent was injured and killed, while exercising ordinary care on his part,
then you must find your verdict for the plaintiff.''
page 90 }

The foregoing instruction was granted at the request of the plaintiff, and defendant excepted on
the ground that there is no evidence that this pedestrian· was
crossing at a street intersection. The evidence is all to thl!
contrary.

2.
"The court instructs the jury that the statute law of this
state defines rig·ht of way as follows:
'2145-1. Sub-division (x). 'Right of way.'-Shall mean
the right of a pedestrian, or vehicle to proceed uninterruptedly
in a lawful manner, in preference or priority to another pedestrian or vehicle approaching in another direction.''
. The foregoing instruction was granted at the request of
the plaintiff, and defendant excepted on the same grounds
applied to Instruction 1, and, in addition thereto, that there
is no -evidence on which to base it.

3.
''The court instructs the jury that at the time of the injury and death of plaintiff's decedent the statute law of this
state, among other things, provided as follows:
-2145 ( 4) Sec. 3. Restrictions as to speed.-( a) Any person driving a vehicle on a highway shall drive the same at a
careful and prudent speed not g-reater nor less than is reasonable and proper, having due regard to the traffic, surface
and width of the highway and of any other conditions then existing * * *
(c) Reckless driving within the meaning of this section
shall be deemed to include the following offences, which are
expressly prohibited.
page 91 ~ 1. Driving a vehicle when not under complete .
· ·
control. * * *
"And the court further instructs the jury that if they believe
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from the evidence in this case that the defendant violated any. one or more or all of said provisions of the law above set
forth, and as a direct and proximate result thereof the plaintiff's decedent was injured and killed, 'vhile exercising ordinary care on his part, then you must bring in your verdict for
the plaintiff.''
Tlie foregoing instruction was granted at the request of
the plaintiff, and defendant excepted on the ground that ther~
is no evidence that the defendant 'vas violating anything; no
evidence of driving in a. reckless manner; no improper speed;
no evidence that he did not have his car under complete controL

4.
''The court instructs the jury that if they believe from the
evidence in this CB;se that on the day in question plaintiff's
decedent was crossing Broad Street at and about the intersection thereof with 32nd Street at and about the same time that
the automobile of the defendant was being driven by him
\Vestwardly on Broad Street, that thereupon it became and
was the duty of the said defendant to use ordinary care, to
run an<:l operate his automobile under complete control so as
to avoid injury to the plaintiff's decedent; and the court further instructs the jury that if they believe froin the ·evidence
in this case that the defendant failed in his said duty and as
a proximate result thereof. the plaintiff's intestate was injured and killed, while exercising ordinary care on his part,
then you must find your verdict for the plaintiff.''
The· foregoing instruction "\\.,.as granted at the request of
the plaintiff, and defendant excepted on the ground that there
iF: uo evidencr on which to base it; that the evidence is to the
contrary.
page 92

~

5.

''The court instructs the jury that ordinary care means such
care as is taken by men of ordinary sense and prudence to
avoid injury to their own interest, but ordinary care varies
according to circumstances and the rights and duties existing
under the conditions and circumstanc·es, and the court further instructs you that if you believe from the evidence that
· Wm. Fore had the rig·ht of way then the care required of the
defendant was a continuous lookout and vigilance and effort
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to avoid injury to said Fore, but the same degree of care
not expected or ·required of the said Fore.''

\Va~

·rrhe foregoing instruction was granted at the request of the
plaintiff, and defendant except~d on the ground that there is
uo e·ddence that plaintiff's intestate had the right of way;
that the only way he could have had the right of way was ~hat
he was erossing at the intersection, and there is no such evi-denc~.

0

6.
"The court instructs the jury that the plaintiff's intestate
is presumed to pave been exercising due and proper care at
the time he was killed by the defendant's car, and that if the·
(}efendant relies upon contributory negligence of plaintiff's
intestate to defeat this action, then the burden of proving
such contributory negligence rests upon the defendant, unless the same is shown from plaintiff's own testimony or may
he inferred from all of the facts and circumstances of the
c~c;;e. ''

page 93}

7.

"The court instructs the jury that the operator of an autoJnobile has no right to assume that no person will cross the
street at an intersection in front of an automobile and he
tnust use ordinary care to attempt to check its speed as soon
as he sees or ought to l1ave seen that a person is about to
cross the street in dangerous proximity to his car. And the
rourt tells the jury that if they believe from the evidence in
this case that on the night in question plaintiff's decedent
'vas crossing Northwardly on Broad Street at or about the
place for pedestrians to cross at the intersection of 32nd
Street at and about the same tin1e that the defendant was
driving his automobile \Vestward!y on Broad Street; aud if
the jury further believe from the evidence in this case that
the said defendant did not use ordinary care to attempt to
~heck his car at the time that he sa'v plaintiff's decedent, or
in the exercise of ordinary care ought to have seen him crossing the said street in dangerous proximity to his automobile
and by his failure in attempting to check his said car plaintiff's decedent was killed, while exercising· ordinary care on
hi;:; part, then you must find your ·verdict for the plaintiff.''
Tl1e foregoing instruction was granted at the request of
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the plaintiff, and defendant excepted on the ground that it
"at or ahout the intersection".

Hays

"The court instructs the jury that if you believe from the
evidence in this case plaintiff's intestate was crossing Broad
Street from the South side to the North side thereof at 32nd
RtTeet on the West side of 32nd Street and that the defendant Wl\S proceeding Westwardly on Broad Street at and about
the sa1ne time, that thereupon it became and was the duty of
the defendant to keep and maintain a lookout for persons
cr·)ssing at said intersection and this duty is a continuing one
which is not discharged at any particular moment of time; and
if you believe from the evidence in this case that plaintiff's intestate was knocked down and killed, while exerpage 94 ~ cising ordinary care on his part~ by reason of the
failure of the defendant to perform his dt;tty in the
abo:ve respect, you must find your verdict for the plaintiff.''
The foregoing instruction was granted at the request of
the plaintiff, and defendant excepted on the ground that
there is no evidence that the uncontradicted evidence shows
that the defendant was keeping a lookout, and there was no
evidence that the plaintiff's intestate was crossing at the int.er~ection.

9.
"The court iustructs the jury that although yon may believe from the evidence in this case that the plaintiff's dece~
dent, Wm. J. Fore, was not crossing at the intersection of
Rroad and 32nd Streets, but was in the roadway or bed between 31st and 32nd Streets on Broad, yet it was the duty vf
the defendant to said decedent to exercise ordinary care to
keep a proper lookout and have his car under complete control
to avoid injuring said decedent, and if you shall believe from
the evidence that the said defendant failed to exercise such
care and this was the proximate cause of the injury and death
of the decedent, then you must find for the plaintiff in this
case, unless you further believe from the evidence in this
cmse that the said decedent failed to exercise ordinary care on
his part and that caused or efficiently contributed to his injuries and death. ''
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10.
"'J1he court instructs the jury that if they find for the
plaintiff, then in assessing the damages to which they may believe she is entitled they should estimate the same with reference to:
page 95 ~ 1. The pecuniary loss sustained by the widow and
children of the deceased, fixing such sum with reference to the probable earnings of the deceased, taking into
consideration his age, intelligence and health during what
would have been his lifetime if he had not been killed;
2. In ascertaining the probability of the lifetime of the deceased, the jury have the right to determine with reference to
recognized scientific tables relating to the expectation of human life;
3. By adding- thereto compensation for the loss of his care,
attention and society to his widow and children;
4. By adding such sum as they may deem fair and just by
way of solace and comfort to his widow and children. for
the sorro,v, suffering and mental anguish occasioned to them
by his death, but in no event to exceed the sum of TEN THOUSAND DOLLA~S ($10,000.00), the amount claimed in the
notice of motion.''
II. For the Defendant.

''The Court instructs the jury that, if they believe from
the evidence that the plaintiff saw, or by the exercise of reasonable care could have seen, the defendant's automobile approaching· him, and that he was walking across Broad Street
to the north side, at a point west of the intersection, and continued to walk, or failed to stop, before he got to a point where
he would come in contact with the automobile, and that such
action on his part continued up to the time of the accident,
then he was guilty of contributory negligence, and the jury
shou]il finrl in favor of the defendant.''

B.
''The Court instructs the jury that the mere fact that there
was an accident and the plaintiff's intestate sustained injuries from which he subsequently died is not suffipage 96 ~ cient to justify a recovery on his part and before
the plaintiff is entitled to recover, you must believe
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from a preponderance of the evidence that the defendant
was guilty of one or more of the acts of negligence alleged in
the notice of motion and that this negligence was the proximate cause of the injuries to or the death of the plaintiff's
intestate and the burden is on the plaintiff to show this, and
unless this burden be sustained, then the plaintiff is not entitled to recover and your verdict should be for the defend·ant."

c.

''The Court instructs the jury that it was the duty of the
plaintiff to exercise that degree of care for his own safety
that a person of ordinary prudence would under the circumstances and if you believe from the evidence that he failed to
do this, and that such action on his part proximately caused
or efficiently contributed to the accident, then the plaintiff is
not entitled to recover, even thoug·h you may believe from the
evidence that the defendant was guilty of negligence.''

D.
''The Court instructs the jury that it shoulil not be swayed
by sY"mpathy, passion or prejudice, and this case is tried
solely on the questions of whether or not the defendant was
guilty of negligence which proximately caused the death of
the plaintiff's intestate, and whether or not the plaintiff's intestate was guilty of contributory negligence.''

E.
"The Court instructs the jury that if the plaintiff's intestate saw, or, by the exercise of reasonable care, could have seen
the approaching automobile of the defendant, and failed to
heed said approach and stepped from a place of safety into
a place of danger, and such action on his part proximately
caused or efficiently contributed to the accident, then the
plaintiff is not entitled to recover, and your verdict should be
for the defendant.'·'
page 97 ~

F.

· "The Court instructs the jury that every pedestrian crossing a high~ay within a business or residence district at any
point 9tlier than a pedestrian crossing, cross-walk, or inter-.
section, shall yield the right of way to vehicles upon the highway, and if you believe from the evidence that the plaintiff's
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intestate was crossing at such a place, it w·as his duty to yield
the right of way to the automobile of the defendant, and if
you believe fron1 the eyidence that he failed to do this, and
such failure on his part proximately caused or efficiently contributed to the accident, then the plaintiff is not entitled to
recover, and your verdict should be in favor of the def~nd
ant."

G.
''The Court instructs the jury . that if they believe from
the evidence that the plaintiff's intestate at the time of the
accident was crossing the street at a point other than an intersection, he was required to exercise a higher degree of·
care than he would have been if he had been crossing at an
intersection.''
page 98

~

I, Ernest H. Wells, Judge of the Hustings Court,
Part Two, of the City of Richmond, who presided
over the foregoing trial, do certify that the foregoing is a
true and correct copy or report of the testimony and other
incidents of the trial of the case of Margaret Fore, Administratrix of the Estate of William D. Fore vs. B. H. Bailey,
tried in the Hustings Court Part Two, of the City of Richmond, on April 25th and 26th, 1932, and that the attorney for
the plaintiff had reasonable notice, in writing, ·of the time and
place, when said report of the testimony and other incidents of
the trial would be tendered and presented to the undersigned
for verification.
Given under my hand this 14th day of January, 1933.
EHNES'J.1 H. WELLS, Judge.

I, Walter E. DuVal, Clerk of the Hustings Court, Part Two,
of the City of Richmond, do hereby c-ertify that the foregoing
copy or report of the testimony and other incidents of the
trial of the case of 1\iargaret Fore, Administratr~ of the
Estate of Wililam D. F'ore vs. B. H. Bailey was filed with me
as clerk of said court on the f4th day of January, 1933.
W. E. DuVAL, Clerk.

I, \Valter E. DuVal, Clerk of the Hustings Court, Part Two,
of the City of Richmond, do hereby certify that the foregoing is a true and correct transcript of the record in the
case of ~Iargaret Fore, .Administratrix of the Estate of Wil-
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liam D. Fore vs. B. H. Bailey, lately determined in said court,
and that the attorneys for Margaret Fore, Administratrix of
the ERtate of Willinn1 D. Fore had due notice of the intention
of counsel for the defendant to apply for said transcript before the san1e was made out and delivered.
Gtven under my hand this 14th day of January, 1933.

vV. E. DuV .AL, Clerk.
page 99
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I, vV. E. DuVal, Clerk of Hustings Court, Part

II, of the City of Richmond, Virg·inia, do hereby

certify that the foregoing is a true transcript of the Record in
foregoing cause, and I further certify that the notice required
by Section 6339 Code of Virginia, was duly given in accordance with said section. .Also the bond required to be given
in this case suspending the execution for a period of ninety
dayR has been given before the Clerk of this Court with surety,
which surety 'v~s approved by the Clerk.
Costs of R-ecord $29.00.
Given under my hand this 27th day of January 193H.

W. E. DuVAL, Clerk.
A Copy-Teste :

M. B. l'VATTS, C. 0.

•
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