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IN THE

Supreme. Court of Appeals of Virginia
AT RICHMOND.

Record No . 2464
VIRGINIA RODGERS DARNELL, Appellant,
versus
JOHN EDWARD BARKER, Appellee.

To the Honorable Chief J1istice and Associate Justices of the
Supreme Court of Appeals of Virginia:
Your petitioner, Virginia Rodgers Darnell, formerly Virginia Rodgers Barker, respectfully represents that on July
15, 1938, she instituted a suit for divorce in the Circuit Court
of Fauquier County, Virginia, against her husband, John Edward Barker, wherein she prayed for a divorce from bed
and board and also sought the custody of her infant son, John
Edward Alexander Barker ; that a decree was entered in said
cause on October 21, 1938, granting to your petitioner a divorce from bed and board and awarding to your petitioner
the custody of her infant son; that by decree entered in
said cause on July 17, 1940, petitioner was granted a divorce from the bonds of mat.rimony, and her right to the
custody of said child was reaffirmed by this decree, with the
privilege accorded the defendant to see the child at times
therein provided to be reasonable and proper. At that time
their infant son wa.s only eight months old.
Further, your petitioner respectfully represents that on
December 27, 1940, she filed in said cause a petition, in which
she prayed that she be relieved from the obligation of taking
her infant child to arrenton, Virginia, in compliance with
the former decree so that the child's father might see and
visit him; whereupon such proceedings were had that an interlocutory decree, adjudicating the principles of the cause,
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was entered in vacation against your petitioner on the 2nd
day of January, 1941, by which your petitioner is aggrieved.
Further, your petitioner represents that she filed a petition
in said cause on April 25, 1941, respecting the custody of her
infant child and praying relief in regard the·reto; whereupon
such proceedings were had that an interlocutory decree, a~judicating the principles of the cause, was entered on April
25, 1941, against your petitioner, by which your petitioner is
aggrieved.
*A transcript of such portion of the record of this
2* cause as will enable the Supreme Court of Appeals of
Virginia, or a Judge thereof in vacation, to whom this
petition for an appeal is to be presented, properly to decide on
such petition and to enable the court, if the petition be granh~d,
properly to decide the question which may a.rise before it, is
herein exhibited and prayed to be read in connection with this
petition.
It appears from the said record that the Supreme Court of
Appeals has jurisdiction.
.ASSIGNMENTS OF ERROR.
Your petitioner is advised and represents that the said decree of January 2, 1941, and the said decree of April 25, 1941,
are erroneous and that petitioner is aggrieved thereby in the
f olfowing particulars:
1. The court ·erred in depriving petitioner of the right to
the entire custody and control of her infant son, John Edward Alexander Barker, awarded to her by the decree of October 21, 1938, for the reason that John Edward Barker, the
father, did not show a material change in the circumstances of
the parties, justifying and requiring such a change as to the
custody of the child.
2. The court erred in awarding the custody of said infant
child to John Edv,rard Barker for the period of one month
each year upon facts of whic11 the court claims to have knowledge, independent of the facts disclosed by the record in this
case.
3. As the court had adjudged that petitioner was the innocent party in the divorce proceedings, and that ,John Edward
Borker ha.d deserted her without just cause, and as the court
had adjudged in the divorce decree that petitioner was a fit
and suitable person to haYe the custody of her infant son, it
was error for the court, by the decrees herein compfained of,
to deprive her of the entire and uninterrupted custody and
<"'ontrol of her little son of t11ree years of age.
*4. The court erred in awarding the custody of John
3• Edward Alexander Barker to his father, John Edward
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Barker, for the month of June in each year, beginning
June 1, 1941, because the evidence presented to the court did
not disclose that it would be to the interest and welfare of
the child to make this change, but, on the contrary, the evidence disclosed that it is to the interest of the child that his
entire and absolute custody remain with his mother, the petitioner.
STATEMENT OF FACTS A:t\11D REVIE"\V OF PROCEEDINGS IN LO\VER COURT.
On July 15, 1938, Virginia Rodgers Barker, now Virginia
Rodgers Darnell, hereafter designated as the petitioner,
brought a suit for divorce in the Circuit Court of Fauquier
County. In her bill of complaint she charged her husband,
,Tohn Edward Barker, with cruelty and desertion and supported the averments contained in her bill by affidavit filed
therewith.
As an incident to this suit for divorce, the petitioner prayed
that she be awarded tl1e custody of her infant son, John Edward Alexander Barker. who was at that time an infant of
only eight months.
·
On the date the bill was filed a decree was entered enjoining and restraining John Edward Barker from going to the
home of the petitioner and threatening, annoying or molesting her or the infant son until the further order of the court,
this order having been bas~cl upon the averments of cruelty
-charg·ecl in the bill of complaint, supported by affidavit.
On August 19, 1938, the defendant filed his answer in which
he denied, but not under oath, the avcrments of cruelty and
desertion chffrgecl in the bill of complaint, and so far as the
custody of the infant child was concerned he answered as
follows:
'' This respondent, while admitting the temporary right of
the complainant to their infant son, due to his tender years,
he at this time being only about nine months old, yet will ask
the court by decree to be •1ater entered to grant him the
4• right to see his son, .John Edward Alexander Barker, at
reasonable times and that the right he granted him until
the further order or decree of the Circuit Court of Fauquier
County, or a. .Judge thereof in vacation".
Regarding the praye·r for divorce, we find in the pleadings
a charge, on the part of the petitioner, of cruelty and desertion and a denial of this charge by the defendant; whereas,
regarding the custody of the infant child, we find in the plead-
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ings a prayer by the petitioner that she be awarded the exclusive custody of the infant child, and an admission by the defendant of the right of petitioner to the custody of their child
while· he is o:f tender years, coupled with a. prayer that he be
a9-e-6rded the right to see his son at reasonable times .
./ The petitioner, plaintiff in the divorce suit, offered in support of the averments contained in her bill her own testimony
and that of S. S. Hall, a. friend and partner in business of the
defendant, John Edward Barker. It appeared from this evi.dence that the parties were married on :May 28, 1936, in Richmond, Virginia, and that they lived in VV arrenton, Virginia,
until the first of June, 1938, when they moved to a farm in
Fauquier County owned by petitioner; that the defendant
was in partnership with S. S. Hall, Jr., in the business of
buying and selling blooded horses ; that the defendant had
an income of about one hundred dollars a year from England
and that the only other income he had was from the sale of
horses; that the net income received by the defendant was
paid over to petitioner and she deposited it in bank and· used
it for the purpose of defraying expenses of the household;
that in the course of two years, during which time petitioner
and defendant lived together as husband and wife, the defendant collected approximately three thousand dollars from the
sale of horses, out of which the expenses of training, grooming, feeding and caring for them, including entry fees at horse
shows, were paid, thus leaving practically no net profit with
which the defend ant could support and maintain his family;
that from the first of January, 1938, to the elate the defendant deserted petitioner, the defendant paid to petitioner
5* about two *hundred dollars from the sale of horses; that
petitioner practically maintained the household out of
funds of her own, independent of the small sums that the defendant paid to her; that on occasions the petitioner took
up and paid checks that the defendant drew on a bank in
which he had no funds; that the defendant was given to constant and excessive drinking~ of alcoholic beverages; that the
defendant, due in large part to his drinking habits, abused
and threatened petitioner with bodily harm and on one occasion he struck the petitioner with sueh violence that she
had to call the doctor; that the defendant would swear at
petitioner and use abusive language; that on July 12, 1938,
the defendant deserted the petitioner and moved all of his
property, including his horses, from the farm on which they
lived; that prior to the date of the desertion the defendant
~tated that he was going to leave~ and that he was going to
ask the court to grant his ·wife a divorce: that the petitioner
gave the defendant no cause whatever for abandoning and
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deserting her and their infant son, and that the defendant did
not return to them after he had left and made no effort to
provide for them, or to look after or care for them in any
way; that on the day defendant deserted petitioner he told her
he was absolutely through with her and that he did not intend
to live with her any longer. It i~ worthy of note that the petitioner in the course of her evidence, testified that she had read
the averments contained in her bill of complaint, before signing it, and that the facts set forth therein are true.
Reg·arding the infant son, . To]m Edward Alexander Barker,
it appears from the testimony of the petitioner that her
grandmother paid the expenses incident to the birth of the
child, and that petitioner paid the expenses of the nurse employed to care for the c.hild; that the defendant did not contribute anything toward the support, maintenance and care
of the child after the first of January, 1938; that the infant
child was in petitioner's custody from the day the defendant
deserted her, and that it was th~ petitioner's desire to retain
this custody and to assurru~ the obligation of rearing
6* him and *providing· for him; that the petitioner was
financially able to provide for the child, according to his
usual station in life, and tl1at she was likewise able to provide for her own support and maintenance.
The foregoing is a resume of all the evidPnce that was offered by the petitioner in support of the averments contained
in her bill of complaint and it is important to note that the
defendant, .John Edward Barker, offered no evidence in sup})ort of his denial of the charg·es made against him, and although he denied the averments rontained in the bill, charging him with cruelty and desP,rtion, he did not testify in support of this denial, nor did be make oath to his an~wer.
On October 21, 1938, the court entered a decree adjudging
the defendant guilty of wilful nnd unjustifiable desertion of
the petitioner, and granted to the petitioner a divorce from
bed and board. As the petitioner did not seek a recovery of
alimony, court costs and counsel fees, the decree did not direct the defendant to pay these items, which could legally
have been imposed upon him. However, the decree did award
to the petitioner, Virginia Rodgers Barker, the custody of the
infant child in the following language:
'' And the court doth further adjudge, order and decree
that the complainant l)e and she is hereby awarded the custody of her infant child, subject, however, to the right on the
part of the defendant to visit said child at the home of its
ftrandfather. Captain C. R. P. Rodgers, in this county, from
eleven A. M. until Noon on the first Sunday in each calendar
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month, beginning November 6, 1938, and continuing until the
further order of this court.''
The decree then further directs that the cause be placed upon
the. suspended docket for further proceedings that the parties
might be advised to take therein.
On September 29, 193S, upon the motion of the defendant,.
a decree was entered in the same cause, directing that the defendant be permitted to visit his infant son at the home of
his sister in vVarrenton for one hour on the first Sunday in
each calendar month, beginning on the first day of October,
1939, as it appeared to the court that Captain C. R. P.
7-!f Rodgers had died subsequent to the entry *of the former
decree.
On November 29, 1939, upon the motion of the petitioner,
a decree was entered in said cause, upon the agreement of the
parties, directing that the defendant '' be permitted to visit
the child at the home of his sister in Warrenton for one hour
on the first Thursday in each calendar month, beginning December 7, 1939."
On February 2, 1940, upon the motion of the defendant, a
decree was entered directing that the defendant be permitted
to visit said child at the home of his sister in "\Varrenton, Virginia, for one hour on the first Thursday in each calendar
month, but that, in the event of the child's illness, or bad
weather conditions, that the defendant be permitted to see
him on the first succeeding Thursday in ea.ch calendar month.
By the terms of this decree the cause was continued for such
further proceedings as the parties might be advised to take.
On July 17, 1940, the petitioner filed a petition in said cause,
in which she averred that she and the defendant had not resumed cohabitation since the entry of the decree granting her
a divorce from bed and board, and that a reconciliation was
not probable. This petition contained the prayer that she be
awarded a divorce a vinculo matrinwnii against the def endant. This petition was duly supported by proof. On the
Emme date a decree was entered mergin~ the decree of divorce
from bed and board into a decree from the bond of matrimony,
and forever divorcing the petitioner from the said John Edward Barker. It was furtl1er recited in this decree that it is
final and the cause w·as ordered to be stricken from the docket.
However, it was ordered that the former decrees entered in
that cause respecting tl1e custody of the child should remain
in force until the further order of the court.
On December 27, 1940, the neti tioner filed in this ca.use her
petition in which she averred that on January 17, 1941, she
planned to marry Carl Darnen, a Captain in the United States
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.Army, then stationed at Fort Myer, Virginia; that Captain
Darnell would be transferred to Fort Riley, Kansas, durg• ing the month of February, *1941; that she intended to
take her infant son with her to Fort Riley, Kansas, and
that it would be impossible for her to comply with the decree of the court entered on February 2, 1940, requiring her
to take the child to the defendant's sister's home in Warrenton once a month for a one hour visit with his father; that
petitioner is a fit and suitable person to continue to enjoy
the custody of the child, who was then three years of age.
The petition concluded with the prayer that the cause be restored to the active docket of the court; that the custody of
the infant child may continue to remain with the petitione1·,
but that an appropriate order be entered changing and modifying all decrees theretofore mitered, requiring that the child
be taken to ·warrenton, Virginia, for visits to his father;
but that the defendant be accorded the right to visit the child
at reasonable and proper times and at such places where the
child may be residing with the petitioner.
On December 30., 1940, the defendant filed an answer to this
petition in which he averred that the petitioner failed to comply with the decree providing for a visit to the child in ,varrenton for one hour each calendar month, and that the defendant had been permitted to see the child only at infrequent intervals; that it was the intention of the defendant to remarry
and that he would maintain a proper and suitable home and
environment for the 11pbringing of thh~ fofnnt son, and that
he had adequate means to maintain and support the child
at his home in \Varrenton, Virginia. ']~he ans,ver of the defendant then concluded with the prayer that the petitioner
he awarded the custody of the infant child from September
through June of each year, and that the defendant be awarded
the custody of said child for the months of July and August
of each y~ar; and that the petitioner be _required to pay a
pa rt of the cost of transporting· the child from her home,
wherever that might be, to 1Va.rrenton, Virginia, for the period of time that the defendant is awarded custody; that the
petitioner be required to furnish security for her due compliance with the decree of the court, awarding him parg• tial custody, and that in the event that •she be not willing to give such security, that he then be awarded the
absolute and entire custody of the child.
After filing the said. pethion, and after the defendant had
been served with process requiring him to answer, Virginia
Roclg-01·8 Barker gave due notice that she would take the depositions of witnesses in ashington, D. C., in support of the
averments contained in her petition. The defendant did not
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appear either in person or by counsel at the taking of these
depositions.
On January 2, 1941, the petitioner, in person and by counsel,
and the defendant, in person and by counsel,. appeared before. the court in "\Varrentou, Virginia, and were heard on
the petition and answer filed thereto.
To support the· averments contained in her petition, Virginia Rodgers Barker relied upon the evidence offered in
support of the averments contained in her original bill of
complaint for divorce, which evidence had been offered in the
form of depositions and duly filed as a part of the record. At
the hearing in this cause the petitioner testified in open court
and also offered and filed the depositions of May Jeter and
Maria Brennan, taken in Washington, D. C., pursuant to notice.
The facts proved by the evidence offered in support of the
bill for divorce l1ave been l1riefly summarized. At this hearing before the court on January 2, 1941, Virginia Rodgers
Barker testified in support of the averments in her petition
that she planned to marry Captain Darnell, and that it would
be impossible for her to produce the child in w· arrenton in
response to a former decree. She also testified that the child
had been accustomed to follow a certain routine regarding
his habits and that he had become accustomed to a certain
diet; that the child had been with her constantly since his
birth, and that it was her plan to have him personally in her
custody and under her control and direction. She also testified that she was willing for the child's father to see him, but
that the defendant apparently was content to see the child
for only one hour once each month, as he had made no
10* effort to see him *more often.
In her deposition May Jeter testified that Mrs. Coffin,
the petitioner's mother, employed her to go to "\Varrenton in
,June, 1938, to nurse and care for this infant, then about six
or seven months old, who was ill. She testified that she did
not see Mr. Barker very often while in Warrenton because
he did not come up to the haby's room, where she spent most
of her time; that Mrs. Barker showed greater concern for the
child than did Mr. Barker; that Mr. Barker did not eat his
meals with his wife and that he was not at the house much
·while she was there ; and that Mrs. Barker paid her for her
services. She further testified that she had the impression
that Mr. Barker was drinking rather constantly, and that from
what she saw of M:r. Barker she did not think that he would
he a proper and fit person to have the custody and control of
the child. She st.ate<l that she did not know anything about
Mr. Barker or his habits since she left Warrenton.
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Maria Brennan, in her deposition, testified in substance
that she is a. child's nurse and that she had been nursing children for about twenty-two years; that she was employed to
nurse this infant child from the latter part of June, 1938,
until about the middle of August of that year, and that she
was in the home of Mr. and Mrs. Barker in Warrenton during
that period of time; that Mrs. Coffin arranged for her to go
to Warrenton and that Mr. Barker did not talk to her about
her duties nor how much she should be paid; and that Mrs.
Barker paid her for her services. She testified that Mr.
Barker showed no fatherly interest or concern in the child, but
that Mrs. Barker showed an unusual interest in him and that
she was a devoted mother. Among other things, she testified
that Mr. Barker was drinking a good deal during the time
that she was there, and that, due to his excessive drinking and
his conduct Mrs. Barker wa.s frightened and concerned about
her safety and that of the child ; that on one occasion Mrs.
Barker came to the room where she and the baby were staying and the door was closed and fastened shut with a chair
to prevent Mr. Barker from coming into the room. It
11 ~ further *appears from her evidence that Mrs. Barker
would have to go into ·warrenton to lmy food and medicines for the child because Mr.· Barker could not be depended
upon to attend to this, and she stated that she did not think
Mr. Barker was concerned about his child or his wife during
the time she was there. She also stated that from what she
observed during her stay in 1Varrenton that she did not think
Mr. Barker was ·a fit and proper person to have the custody
of the child. From this evidence it appears that Maria Brennan was still in the home when the defendant deserted his
wife and child, and that he never returned even for the purpose of inquiring about the cl1ild.
The defendant, John Edward Barker, testified before the
court and, in addition, offered in evidence the testimony of
two other witnesses, Courtland H. Smith and Ernest L. Redmon.
In substance, Courtland Smitl1 testified that he had known
,T ohn Edward Barker since he was a mere boy; that he also
knew the sisters of ~John Edward Barker and that he felt
that it would be safe for a Uttle bov to be in the sisters' home.
Upon cross examination, and when asked whether it would
have been proper at the time the divorce was granted to have
given the custody of the child to the father, the witness evaded
the question and upon being pressed, stated that he knew
nothing of Mr. Barker's fa1nily and home. He stated that,
even at the time he was testifying, he knew nothing about
l\fr. Barker's home life. Upon being pressed as to whether
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he considered it proper that this little boy live with Mr.
Barker, and under his influence, he evaded the question and
stated that it was his understanding that the boy was to live
with 1\1:r. Barker's sisters. Upon re-direct examination by
defendant's counsel, he stated that he knew Mrs. Virginia
Calvert, who has since married John Edward Barker, and
that she is a lovely lady and has raised very fine children;
that in the event Mr. Barker should marry her that he considers that a home presided over by her would be a suitable
place for this little boy. Upon further cross examination,.
this witness testified he did not know whether or not
12,a, the •defendant was employed and tllat he did not interest himself in his friends' bnsines~.
Ernest L. Redmon testified in substance that he is sixty
years of age and that he had known J olm Edward Barker for
twenty-five or thirty years; that Ed Barker rode horses for
him in horse shows; that he thought the defendant was a suitable person to have the custody of his son, and that he thinks
that the interest of the child will be promoted by being placed
with his father for part of the time. He stated further that
be thought the home of the defendant's sisters was a good
enough home for anybody, and that the influence the little
boy would receive in that home would be good for him; that
in the event Ed Barker married Mrs. Virginia Calvert that
he considered a home presid~d over by her would have a
wholesome influence over the cllild. Upon cross examination,
this witness testified that he had never been married and had
no children; that the defendant was living at a hotel in Warrenton, and when asked whether he thought that would be a
good place to take the child he answered that he did not understand that tl1e child was to be taken to the hotel. "When
asked whether he thought it would be to the interest of the
child to live with his father, irrespective of where he made
his home, this witness answered that he did not understand
that he was to keep the child at the hotel, lmt would keep him
at his sisters' home. He WR!=: asked tllis question:

'' Q. Suppose he does not live ,,dth l1is sisters or Mrs. Calvert, then would you say he would be a proper person to 11ave
the custody of a three year old child °l
'' A. At his sisters, I do.''
,¥hen asked whether or not Mr. Barker worked for him, this
witness answered that he did not, but he did help him with his
horses and also helped him exercise his l10rses and get them
ready to show; that he did not know whether or not the defendant was gainfully employed.
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John Edward Barker testified in his own behalf, in substance, that his sisters and :Mrs. Calvert had indicated their
willingness to take charge of the little boy in the event he was
given partial custody. Upon cross examination, he said
13• that he expected to marry *M:rs. Calvert, but that he did
not know when; that he was and had always been anxious
to have the child and that he had had it fixed to see the child
for one hour once a month; and that this arrangement was
agreeable to him. It is worthy of note that this arrangement~
by whieh he could see the child for one hour once a month,
would apparently still be agreeable to the defendant, for he
testified thus:

'' Q. Yon think the fact the baby is now three years old
would justify you in taking the child from his mother for any
particular length of time 1
'' A.. I think as long as I am not going to see him at all, I
think I am, yes, sir."

He further testified that he had been told that he was perfectly
welcome at Mrs. Coffin's home in Washington at reasonable
times to see his son, but that he did not want to go to ·washington, and when asked whether or not he was given an opportunity to see his child if he went to ashington, he stated
tha.t he did not know whether he was or not, and that he did
not make any effort to find out whether he would be welcome.
,vhen asked·whether he had ta.ken any steps to have the court
give him partial custody of the child, he answered that hr
had never taken any steps to be hard on Mrs. Barker and th{\
baby; that he had no intention of making any arrangements
to go to F01·t Riley to see his son in the event he is taken tl1ere
as it would not be pleasant for him, even though Captain
Darnell and his wife were not present; that even if the court
did not give him partial cnstody of the child, he would mnkP
no effort under the circumstr.nces to ~o to see the rhild.
The defendant's indifference was clearly indicated by his
Jack of certainty as to matters that should influence his right
to the personal custodv of the child, and his apparent unwillingness to inform himself about material facts. "TJ1en
asked-whetlier he w·oukl he living with his sisters, or whether
he wonld be married, if the child were turned over to him. be
stated that his nlans for the future were indefinite. ·when
asked whether he was _gainfully employed he stated that
14 • he was in business for himself; that he owned no *property; that he could 11ot say 110w much income he made
per year and he could not even state what his income had
lJeen for the year 1940. "When asked whether he was finan-

,v
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cially able to support and provide for the child, if he were
in vVarrenton, he answered: '' For a month.'' He stated
that he would have sufficient income for this purpose and that
this would be derived from the horse business; that he buys
and sells horses. When pressed as to how he could support
a wife, if he married Mrs. Calvert, and also provide for this
infant child, he answered: ''Well, he is going to be supported.'' He admitted that he owed some money in and
around ·warrenton, but he was indefinite as to how many
people he owed, or how muc.h he owed. Upon being asked
where he expected to live in the event he married Mrs. Calvert
he answered : '' In my house.'' This house is owned by his
sister and not by the defendant.
He stated that the last time he had seen the boy he looked
better than he had ever seen him before and that he looked
like he had been well taken care of.
Upon being re-examined by his o-wn counsel, the defendant
was asked how much time he expected to give to the child, if
he were permitted to have him in vV arrenton, and he answered: "Every bit I can; I guess that will be all." The
question was then asked him :

','Q. You have plenty of time?
"A. Yes.''
/

He was then asked how much time he devoted to the child
when he and his mother were living in vV arrenton and he answered most of the time, and that he stayed home most of the
time with the child. The court will observe that this is absolutely contradicted by the testimony of the nurses who were
employed to look after the child; that, in fact, he gave little
time to his son, and was home very little. He admitted that
he had been married once before his marriage to Virginia
Rodgers.
At the conclusion of the introduction of all of the foregoing
evidence, the court ruled that the petitioner should have the
custodv of her infant son for eleven months in each
15«• year and that *during t!1e month of ,June in each year
the child should be with the father, John Edward
Barker, in Warrenton, Virginia, during which time he should
have the custody. It is important to note that the court
based his holding, not only upon the evidence presented in
the case, but upon facts the court stated that he knew of his
own knowledge regarding the parties in interest, facts that
were not available to counsel for the petitioner and that are
not disclosed bv the record in this case. Pursuant to the ruling of the coui·t, a decree was entered on January 2, ]941,
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wherein it was recited that the cause came on to be heard upon
the petition, the answei· thereto, a g·eneral replication to the
answer, upon the evidence of witnesses taken ore tenus, upon
depositions taken and filed in the cause, '' and upon facts that
the court knew of his own knowledge and so stated by it to
counsel and the respective parties.'' The decree then goes on
to recite that it appeared to the court that it would be impractical and burdensome to require petitioner to take the child
to vYarr en ton for a visit of one hour once each month, in compliance with the former decree, and it was thereupon adjudged, ordered and decreed that the petitioner be granted
the custody of the infant for eleven months of each year and
that the defendant be awarded the custody for the month of
June of each year. It was further ordered that the petitioner
deliver the child to the custody of the defendant in Warrenton on the first day of June of each year at the cost of the
defendant, and that petitioner bear the expense and cost of
transporting the child from Warrenton to such place as she
might be living at the end of June. The decree recites that
counsel for petitioner objected to the court basing his judg·ment upon facts not disdosed by the record.
On April 25, 1941, the petitioner, who was then Virginia
Rodgers Darnell, filed her petition in this cause in which she
reviewed all the facts and circumstances regarding her marriage to John Edward Barker, and her divorce. She also
reviewed the proceedings relative to the custody of the infant child and the decrees entered by the court affecting his
custody. The petitioner then goes on to recite *that she
16* was delayed in taking her son to Fort Riley, Kansas,
after her marriage to Captain Darnell, due to the difficulty she had in locating appropriate living quarters; that
she had left the child in the care of her mother, Mrs. Coffin:,
in Washington, p. C.; that it is the plan of petitioner to return east in the summer of 1941 for the purpose of visiting·
her mother at her summer home in Massachusetts and that
the petitioner planned to take the child back with her to Fort
Riley upon her return in the early pa.rt of the fall. The petitioner further averred that she took the child when he was
only eight months old to her mother's home in Washington,
where he has since lived, and that he has been afforded the
comfort and attention of a well trained nurse and that he has
grown to know his grandmother and her husband, and has
become accustomed to the manner of living- that prevails in
Mrs. Coffin's home; that if the child is taken to Warrenton
and placed in the c.ustody of John Edward Barker that he
will suffer from lark of skilful, trained and efficient nursing
and that he will be placed virtually among strangers.
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Petitioner further averred that in view of the fact that her
son· was still in vV ashington, and would remain there untH
the first of July, 1941, she proposed that the defendant, John
Edward Barker, be permitted to see his son in Mrs. Coffin's
home in Washing·ton, at any reasonable hour fixed by the
court, every day between the date of the filing of the petition
and the first of July,. 1941, or that in lieu thereof she would
send the child to a proper place in arrenton for one hour
once each week, or for an entire day every two weeks until
the first of ,July, and thus afford the child's father an opportunity to see and visit him. The petition then conclu_ded with
the prayer that the decree awarding personal custody of the
child to John Edward Barker be changed and modified in accordance with the proposal made by the petitioner, and that
it be decreed that J olm Edward Barker be denied the right
to have the custody of his infant son for the month of June in
each year.
To thi~ petition the defendant, John Edw·ard Barker,
17* filed his •answer in which he averred that no new facts
had arisen that would justify the court in altering its
decree of January 2, 1941, except that the former Mrs. Barker
had married Captain Darnell and was then living at Fort
Riley, Kansas, a fact. which he avers was anticipated by petitioner at the time of tbe hearing· lH:!ld on ,Tanuary 2, 1.941. Thedefendant then charged in his answer that Fort Riley, Kansas, particularly at this time, is not an appropriate place in
which to raise a child and that Fauquier County is climatically, and in every other respect, a more suitable place for the
child during the month of June. The defendant then charged
tho petitioner with lack of g-ood faith and laek of sincerity in
asking- the court to alter its decree of January 2, 11941, and
charged the petitioner with seeking to deny him the right to
see his child.
It. is averred in tho defendant's answer th.at the child will
receive every care and attention while in l1is custody and that
he will be provided for in wholesome surroundings.
Upon this petition, and the answer thereto, the c<_?urt again
heard the parties in the Courthouse in Leesburg, Virginia, on
April 25, 1941. Ry stipulation, al1 of the evidence and pleadings theretofore made a part of the record in this case were
introduced and considered hy the court, including the transcript of the evidence taken ore tenu,s at the J1ea-ring on Jannary 2, 1941, in 1'Tarrenton, Virginia. Also, the court heard
the evidence of Mrs. Alice Myer Coffin, the mother of the
petitioner. Mrs. Coffin descril)ed her home in Washington
and in Massaclmsetts and 2'ave n rather fu11 account of the
surroundings and circumstanre8 under whic.h the child had

,v
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been reared. She stated that her daughter had returned to
live with her in vV ashington after the defendant had deserted
her in 1938, and that she supported l1er daughter from that
time; that the child was then seven or eight months old.and
that he has lived entirely with her and his mother, either in
the ashington home or in Massachusetts. She testified that
the child was rather delicate; that he vms put on a regular
routine and has been accustomed to ,vell cooked and balJ.8• anced foods; that the child has *been provided with a
well trained and intelligent nurse ; that he is a normal
child, except that he suffers rather often from digestive disturbances. Mrs. Coffin testified that she plans to take the
child to l\fassaclmsettR during tlrn hot summer months, that
her daughter, Mrs. Darnell, will visit her and that then Mrs.
Darnell will take the child back to Fort Riley, Kansas, where
she will live with her husband; that she had planned to take
the little boy west after her marriage, but that this was impossible due to her inability at the time to find proper living
quarters and that, also, Mrs. Darnell was at that time ill in
a hospital. l\frs. Coffin stated that Mrs. Darnell has an allowance that she gives ]1cr and, of course: slJe has the support
of her present husband, Captain Darnell. She emphatically
testified that she is only concerned about the child's well being and that she feels the only thing in issue is the child's happiness, and that the next few years will have a very great
effect upon the health and well being of this little boy. She
~tated that she is perfectly willing for the child's father to
ashington, or that arrangements
visit him at her home in
could be made for the child to be taken to arrenton for one
day every two ,veeks; hut she was emphatic in her belief that
harmful and serious effect ,vould result to the child if he were
taken from his nurse and the surroundings to which he had
been accus·tomed for an entire month.
The defendant offered the evidence of Mrs. Virginia Barker,
formerly Mrs. Calvert. She testified that she married the
defendant on February 26, 1941; that she has four children
by lier former husband, who are now twenty-seven, twentyfonr, twenty-two and nineteen years of age, respectively. She
testified that s]w and her husband are now living in the same
home in Warrenton that was occupied by the defendant and
]1is former wife, it. hein~; the house owned by the defendant's
sister. She stated thaf she is willing to take this child into
her home for the month of ,June "if Ed ,vants me to," and
that she ,vonld take care of him. She also testified that arrang-ements had already been made to have the child in
19* the •ll=home. Upon cross, examination she stated that she
had never seen the bahy, except twice, and that she knows
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nothing of his habits, nor does she know anything about the
surroundi;ngs in which he has been accustomed to live in the
past; that the child does not know her; that she has no personal interest in the child, except that he is Mr. Barker's child.
She stated that if this boy were hers and her husband had deserted her, that she would, notwithstanding these facts, agree
that the child should be taken a.wa.y from her for a month and
forced to live under circumstances to which he had never
been accustomed, and forced to live among people who were
virtually strangers to him. She stated that she felt this would
be to the interest of the child, because she felt the child should
know his father and the father should know the child. Mrs.
Barker is now forty-nine years of age.
That there was some doubt in the mind of this witness as
to the advisability of taking the child to vVarrenton for a
month is clearly shown by the following questions and answers:
'
"Q. Don't you think it would be unfair to a child three
years of age to take it away from its mother, and place it in
strange circumstances, particularly being away af night, and
don't you think that would be a str~in on the (lhi.ld, irrespective of the parents' feelings?
'' A. I do not know.
"Q. If it were, do you think the child should suffer the
strain in order to appease the parents f
"A. N~ver assume until you try.
'' Q. You are not certain it would be beneficial to this child?
'' A. I am just as certain as you can be about a thing like
that."
Counsel for petitioner asked this witness if it were true
that she stated, before she married the defendant, that a child
of· such tender years should be with his mother and should
not be taken away for any length of time. The court refused
to permit the witness to answer this question, although it
seems clear that such a question is material, and that an answer would reflect the judgment of a person in whose custody
the court is placing tl1is child.
20*
·This witness then testified that she felt it would be
very unreasonable to arrange for the child to visit his
father once every two weeks for a full day in Warr enton,
because sl1e felt it would upset the child, deprive him of his
rest and proper food, and on the wl10le she thought it would
be a very bad arrangement. This, notwithstanding the fact
that th~ court had already determined that it was proper to
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take the child to vVarrenton once a month for an hour to
visit his father ..
At the conclusion of the taking of this evidence, the court
lieard the argument of counsel, and thereupon a decree was
entered reaffirming the order of January 2, 1941, that the
child be surrendered to the custody of John Edward Barker
on June 1, 1941, in arrenton, Virginia, for the period of one
month, but amending it to the extent that it was ordered
that Dr. J. Ward Sinclair visit the child at least once a week
during his residence in vVarrenton, and report to the court
whether or not the health of the child is adversely affected
while in the custody of J·ohn Edward Barker.

,V

THE ARGUMENT.
First A.ssignnie.nt of Errnr.

It will be recalled from the statement of facts that the court
entered a decree on October 21, 1938, by which it was adjudged that Virginia Rodgers Barker, the mother of the child,
was a fit and suitable person to have his custody, and thus
the absolute custody of the child was awarded to her. Provision was made in the decree affording an opportunity to the
father to see and visit this child for one hour each month.
Tl1is decree constituted a judicial determination, as between
the father and the mother, that the mother was the proper
person to have the custody and control of the child, a.nd that
it was to the b~st intere~t of the child to be with his mother.
Apparently this arrangement was satisfactory to the father
and he was satisfied to sec his child for only one hour each
month. He did not file a petition with the court asking
21 * that he be given the *privilege of seeing the child more
often as time went on, nor did he apparently have enough
interest in his son to petition the court for partial custody.
Not until the father was brought into court upon process
issued at the instance of the mother, commanding him to answer her petition in ,:vhich she sought to be relieved from taking· the child to "\Va rrenton once eaeh month, did the defendant make any effort to assert his claim to personal custody of
the child. By an answer filed in response to said petition,
the defendant sought for the first time to secure a modification of the decree awm·ding the custody of the boy to the
mother. It thus became a burden upon him to prove to the
court a material change in the circumstances of the parties,
making it to the interest of the infant that the former deeree
sl1onld be altered and tbe custody changed. This statement
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of the rule placing a burden upon the person seeking a change
in custody is amply supported by authority.
In the case of Cariens v. Cariens (W·. Va.), 40 S. E. 335,,
337, the court there announced the rule in the following language~
'' Considerations just stated would justify us in saying that
the mother is entitled to the custody of \Valter Cariens, but.
they are by no means all that is to be considered; for there
stands the first decree, adjudging to the mother his custody,.
,vhich must remain strong- between the mother and father.
If the question ·were for the first time before us, ,ve might give
his custody to the father. I hardly think we ought; but that
question has been litigated, and the second decree is only a reversal of the first without adequate cause. ·where even a
pow·er is given by statute to order a decree as to custody or
alimony, the former decree has such force that it will be reviewed on facts existing at its date, but will be altered only on
changed circumstances, as to custody of children, on material
facts, unknown at the elate of the decree, showing that the
welfare of the child demands a change. * * Section 11 allows
change only for the benefit of the children.''
>!(,

It is important to note that Section

511.1 of the Virginia Code
only authorizes a change '' as the circumstances of the parents
and the benefit of the children may require.''
In Dawson v. Dau:son ('V. Ya.), 50 S. E. 613, 618, the court
followed the principle anno1mced in Ca,rfons v. Oariens, supra,.
and said:

"It will be seen that the same rule applies in case or
decrees entered in divorce ·Cases under section 11, c. 64,
Code 1899, and the decree will be altered only on
22* •facts occurring· subsequent to the entering of the decree, not on those existing at the date of the decree, unless then unknown ; aind even. ·und<'-r said section. the chalfl,_qe
u1ou.ld only be 'made for the benefit of the ehild, a.nd not ou-t
of re,qa,rd for any legal rights of the father.'' (Emphasis
supplied.)

·we snbmit tliat the father of this child is bound bv the
decree awarding- the custody of his child to the mother, and
that Jie l1as not carried tl1e burden of proving to the court
that there lias been a. material change in his circumstanees,
or in his character, his ha.bits or wa.ys of living that would
jugt.ify tl1e court in concluding· that it is to the interest and
welfare of the child to give Mm custody and control for one
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month, and to that extent to alter the former decree. In
fact, the evidence in this reoord shows conclusively that
John Edward Barker, at the time of the divorce suit and
prior thereto, was a man of extremely intemperate habits
and given to excessive drink. The evidence shows that he
is a man of high temper and was disposed, at the time his
child was living in his home, to conduct himself in a manner that gave his wife cause to fear for the safety of herself
and the child. He showed no interest in bis son at the time
that he had him in bis home, and he did not even provide
nurses for the baby, or in any way assume the responsibility
that a parent should assume in caring for and looking after
his own child.
The evidence offered in the divorce proceeding proved that
th~ ckfcmdant was a rn.a.n engaged in the business of buying
and selling blooded hor~es and that he derived very little, if
any, iucome from this business; that his wife practically supported the entire family.
To what extent, we ask, have his circumstances changed t
N(ltwithHt:mding· the uncontradicted evidence in this record
as to hiH intemperafo ]1a.bits and his cruel and inhuman conduct tu llis wife, the defendant, although he went on the stand
in his own bel1nlf and in support of his claim to the custody
of thi8 c:hild, at the hearing· in ·warrenton on January 2, 1941,
made no effort to deny these charges, nor did he offer
23* any evidence that he had changed his ways *of living
a.nd l1is habits, and that he was a man kindly disposed
nnrl not giYen t.o fits of temper and erratic eonduct as a rer-;nlt. of excessive drinking: and dissipation. We submit that
it must be presumed that .John Edward Barker is still a ma11
,vbo clissipatns and that he lives in much the same manner
and is posse$secl of much the same temperament and disposition attributed to him, and proved, in the divorce proceeding; particularly in view of the fact that he made no
effort to offer even his friends to prove that he was a changed
man. Will the court assume, at the risk of the child's welfare, that there has been a. change in this respect f We submit that. the lower court has either erroneously assumed this,
or that he has erred in judging that a man of such temperament and habits is a fit and proper person to have the custodv
of a three year old infant.
The only change that. we can find from the record in this
case is that .John Edward Barker, after tho hearing in vVar-renton on ,Tanuar~r 2. 1941, married a woman forty-nine years
of age, with whom he is now living. This fact., alone, hr
offers as a justifieation for altering· the deeree g·iving to the
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·we

mother of the child his entire and exclusive custody.
submit that this does not constitute that degree of change
in circumstances that requires a change in the custody in
order to serve the welfare of the child.

Second .Assignment of Error.
With due deference to the court below we are constrained
to urge that a court cannot base its judgment of litigated
questions upon facts not supported by evidence, duly and
properly admitted in the trial of the case. The mere fact
that the court stated, and insisted in reciting· in his decree,
that his judgment was influenced by facts peculiar to his own
knowledge, is proof in itself that he did not consider the evidence in the case sufficient to justify a change respeot24 * ing the custody of the child. vVhat *occasion could
there be for a court to announce that he is influenced
by facts known to him outside of the testimony, unless the
testimony failed in itself to support the judgm~nt pronounced
by the court 1 The f~u~ts of whic~ the court claimed personal
knowledge were announced by him to be that he "knew all
these people to be decent and respectable people.'' ( See
Ms. Rec., p. 100.) The petitioner has been prejudiced, because
she is not advised of t.he facts upon which the court based
his conclusions and she is unable, therefore, to contradict
those facts by the offer of additional evidence.
The learned judge of the court below did not comment upon
the evidence offet·ed that the father of this little boy was
intemperate in the use of alcoholic beverages and given to
violent rages, wben drunk, evidence that was not effectively
contradicted; but the court awarded partial custody upon
hiH own personal impression of the suitability of this father
1.o control tl1e care of a! little ·Child of three yea.rs old.
We rc~spectfn1ly urg·e that the judge of the lower court
cc,mm.itted error in undertaking to pass upon the rights of
flwS(! eontestnnt parties and in passing upon the welfare
and interest of this infant child, upon facts and circumstances
of which he took a sort of judicial cognizance.

.,;Third .Assignment of Error.
In determining, as between parents who have separated,
who is entitled to an infant ehild of their marriage, the court
is naturally interested ii\ determining who is the guilty party
--who is the pnrty who is responsi1ble for the separation. It
is becuusc the pnrents no longer live together that makes it
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necessary for courts to determine which of the parties should
ha:ve the custody and control of the children. One of the
parties will have to forfeit the right to the society and companionship of the children, and who should that party be Y
It has long been held that the party who has lived up to the
marital vows aud obliga.tions, if a fit and proper person, will
not be deprived of the pleasure and happiness of the custody
of children born to the marriage. This is a just rule and
should be strictly adhered to.
It is well knqwn to this court that friends of estranged
couples often express the wish that they had a ohild, or children, because of the feeling that children tend to cement
the marital ties and preserve the unity of the home. It is
partly in recognition of this very fact that the courts have
laid down the foregoing rule. If it were otherwise, there
would be little inducement to a parent, who was disposed
to a breach of the marital obligations and ties, to try to make
the marriage a success or to refrain from such a breach, or
disregard of bis, or her, obligation. If the guilty and innocent parties are to be treated alike, then a rule would be
pronounced tha.t would ac.cord to the wrongdoer considerations that should rightfu1ly be the reward of those who adhere in their solemn marital vows.
In the case at bar ,John Edward Barker had every opportunity to enjoy the c.ompa.ny and companionship of his son.
Instead of securing to himself this privilege and the future
happiness that a proper person would covet, he elected to
devote his time and interest to the fleeting pleasures afforded
by excessive drink, and his attachment for horses seems to
have been predominant in his life. It was obvious from
26., the evidence that he did not ca re for his wife, *because
he treated her in a way that disproves any love or affect.ion that be should lmve hacl for her. He showed no concern in the health and welfare of the child while he was in
his home, and so lacking in interest was he that he did not
even inquire as to tl1e purpose for which the nurses had been
brought into his home, how long they would stay, who was
to pay them or how much. The love and affection tha.t this
m:m now professes seems to have been acquired after this
child had been left t.o the tender care and comfort of his
mother and gTanclmotller. This seems to be a case where
•' a.bsence made the heart grow fonder.'' Certainly the
mother's heart can g-row no fonder for this child hy bis absence. even for n month, but we submit that it will probably
be strained to t]w breaking point at the thought of a. mere
hahy l1eing- plaeed in the control of a man ,,rhom she knew
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to be carelesa and indifferent about his conduct and manners in her presence.
Should petitioner, the mother of this child, be required to
surrender, even for a month, the right to direct and fashion
the habits and life of this boy, in response to the claim of thig
incc.nsiderate and intemperate father, that his pleasure may
be served hy turnh~g over to him the control of this child f
Should· Hds court listen with tenderness to the plea of this
mau who has sh<nvn lack of sincerity in his representations
to the court that lw bas a. great affection for this child, and
that he will make every effort to keep the child c.omfortable
and b:.ppy ! How can the court attribute sincerity to a man
w hll has made no effort to prove that he has reformed in his
habits; who cannot ncconnt. for a sufficient ineome to enable
him properly to provide and care for this child; who owns no
property, but instead is indebted to a number of people in
the communitv in whfoh he lives? We submit that in his
own testimony this man ba.s shown a callous indifference to
facts and circurnshmces about which the court should be advised before undertaking- to give him the right to control
thi:S cllilcl, even for n day.
The authorities clearly sustain the proposition tbat
27* the innocent ~party should be given the control and custody of an infant child, if it appear that that party is
a fit and suitable person.
In the case of Owens v. Owens, 96 Va. 191, 196, 31 S. E. 72,
this court has early announced the rule above stated. Judge
Keith, in speaking- for the court, said:
''The innocent parent on whose prayer the divorce is
granted will usually l1ave the custody of the children. A
woman compelled hy her h1.1sband to resort to divorce ought
not to obtain it at the expense of losing t11e society of her
children. And as one who has done well or ill in the ma.rriRge relation will be likely to do the same in the parental
all courts lean to the innocent parent when determining the
custody of the child. 2 Bish. on Marriage and Divorce, sec.
1196. ''
The rule stated by Jud~e Keith was quoted with approval
in the case of Martin v. IJfo,rtin, 166 Va. 109, 118, 184 S. E.
220.
Hughes v. Hughe.s, 173 Va. 293, 304, 4 S. E. (2d) 402. In
this case the husband sued tl1e wife for divorce. To the bill
nlecJ by the plaintiff tl1e wife answered and filed a cross-bill
in which spe charged her lmshand with desertion. There
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was one child, a boy, born of. this marriage. The trial court
refused to grant the husband a divorce. As the wife did not
pray for a divorce, but merely sought to recover alimony
and the custody of her child, the trial court also refused to
gTant her alimony, but granted leave to either party to apply to the court in the future concerning the custody, maintenance and education of the infant child. The wife sought
and obtained an appeal to this court. This court reviewed
all the evidence and concluded that the husband had, without just cause, wilfully deserted and abandoned his wife, and
held that it was reversible error for the lower court to refuse
to decree alimony to the wife and support and maintenance
fur the child.
rrhis court also held that as one of the incidents to the
divorce proceeding the court should have passed upon and
d<.;(lreccl with reference to the custodv of the infant child.
Iu the praye:r contained in the bill flied by the husband he
sought to obtain the custody of the boy for himself, or that
it be given to W. E. Hughes, his father. The evidence disclosed that W. E. Hughes was a fit and proper person to have
the custody, as wa.s also the mother, Olga Hughes.
28*
«'This c.ourt emphatically committed itself to the
proposition that the innocent party, if a proper and fit
person, is entitled to custody of an infant child, if it otherwise appear to be to the interest of the infant. Mr. Justice
Hudgins wrote the opinion of the court and said:
"Newton E. Hug·hos is not now in a position to accept the
custody of his child. In fact, he contends that its ·custody
should be awarded to W. E. Hughes, the child's grandfather.
It is true that the grandfather is a suitable person, willing
to assume the responsibility of rearing the child, but Olga
Hughes, his mother, also wa.nts the child. The evidence affirmatively shows that she is a fit and suitable parent to have
the custody of her boy. So far as this record be concerned,
she a.ppears to be an innocent victim of her husband's breach
of his marital ties. Under these circumstances, she is entitled to the custody of the child, and the trial court should
have so declared.''
It will not do to arg·ne that the petitioner is given the eustodv of the child for eleven months out of the year and that
hhi ·fatl1er should he given the custody for one ·month out. of
each yea.r. If .John Edward Barker had not deserted his
wife she would have had the pleasure of being with her child
twelve months of each year, and the child would have benefitted from the constant care and attention of his mother.
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Now the defendant claims that even though he be guilty of
the things charged to him, and that even though he did desert and abandon his wife and violate his legal and moral
obligations to society, nevertheless, the court should wrest
this child from the tender care of his innocent mother, under the pretense of affording· the child an opportunity to
know his father. In the case of Hi£ghes v. H1,1,ghes, supra,
the father claimed that the custody of the child should be
placed with the child's paternal grandfather, thus affording
him, the father, the rig·ht to be with his child and to enjoy
his company. It appeared in that case that the paternal
grandfather was a fit and suitaible person to care for the
child; but the court stated that the record disclosed that the
mother was also a fit and proper person to have the child,
and that she had been the innocent victim of her husband's
wrongs and the trial court should have awarded the custody
to her. We submit that the case at bar affords the court
29* •au the more reason for awarding the unqualified and
unconditional custody of this child to his mother, for
the reason that the record does not disclose that the child's
father is a fit and proper person to have his custody. On the
contrary, it appears that he is not a suitable person to be
trusted with this high obligation.
It certainlv cannot be claimed that the mother of this child
has forfeited her right to his unconditional custody because
she has remarried a.nd will live quite a g-reat distance from
the home of John Edward Barker. She had a perfect right
to remarry a.nd at the same time she has tl1e right to the
society of bP.r child. To hold otherwise would amount to a
virhutl prohibition against the right of this petitioner to remarry. Should she be forced to make this saciifice ¥ Suppose the defendant had married a woman who provided him
with a borne at some great distance from his son. Would
he thus be entitled to acquire personal custody because of
tho inconvenience that would result to him in not being able
to see his son as often as he would like?
This court has already spoken upon this question. In the
case of Armstrong v. Stone and wife, 9 Gratt. 102, 107, it was
held:
'' In the present case, the mother was entitled to the custody as her legal right; the right was not lost iby her intermarriage, there being no legal guardian to the child; and
the facts and circumstances disclose nothing which should
induce the court, in the exercise of a sound discretion, to deprive her of the custody.''
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1/iourth .Assignment of Error.

It seems to be a well settled principle, and a very just one,

tha.t the controlling consideration in cases involving the custody of infant children is the welfare and best interest of the
child involved. This should be the rule, for, after al], no
child should be compelled to fore go a life of comfort and happiness in order to serve the: pleasure of another. Nor is this
rule in conflict wi fu the rule announced under the third assignment of error, namely: that the innocent party should
be given the custody of a child. For that rule is subject
30• to th~ qualification that it must appear •to the interest
and well being of the ·child that the innocent party be
given preference.
So we approach a discussion of this assignment of error,
wholly independent of petitioner's right to the custody of
her son because she was adjudged the innocent party in the
divorce proceedings.
The rule that the welfare of the child is the controlling
consideration is recognized by this court in the case of Merritt v. Bwimley and wif c~, 82 Va. 435,437:

''It is to be observed that in all cases the interest and welfare of the child is the great leading ohject to be obtained

.. * * "

"The decided cases establish the principle that the court
has a discretion upon the subject, and that the interest of
the child is the chief consideration to be looked to. • • * In
a. case like this, the welfare of the infant is the pole-star by
which the discretion of the court is to be guided."
This rule bas been strictly adhered to by this court and
has been the g11iding principle in the following cases:

Myers v. Myers, 83 Va. 806, 6 S. E. 630;
Stringfellow v. Sommerville, 95 Va. 701~ 29 S. E. 685;
Meyer v. Meyer, 100 Va. ~28, 40 S. E. 1038;
H1ttchison v. Harrison, 130 Va.. 302, 108 S. E. 6;
Fleshood v. Fleslwod, 144 Va. 767, 130 S. E. 648;
Martin v. Martin, 166 Va. 109, 184 S. E. 220.

In the case of Beaimiont v. Beaumont (W. Va.), 146 S. E.
61.R, the court awarded the custody of an infant son to the
mother, for it appea.red to the court from the evidence that
it was to the interest of this child to ha:ve the care and train-
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ing that the mother would offer. We take the. liberty of quot,..
ing a.t some· length from this case :

'' Both parents express an anxiety in regard to the welf a.re of their child, and each believes that he or she will be
best able to see that it is reared in the .best possible manner
and given advantages according to their station in life. There
is no doubt but that both parents love the child dearly and
would endeavor to care for it the best they know how. This
court has repeatedly recognized that so far as a child, particularly one of tender years, can be said to have an owner,
the mother is the real owner thereof,. and that, where no injury or disadvantage will result to the child, the feeling-s of
the maternal pat~ent must be given consideration.''

*" As a ,~ulminating fact, it is apparent that, if the
father obtains the legal custody, by force of circumstances the child will be given over to the care of a domesiic,.
who is not bound to the child by ties of blood. On the other
hand, if the mother be awarded the custody, the child will
either be under the direct supervision of its mother,. or its
maternal grandparents, who are naturally attached to it.''
31 •

It seems well, also, to look at the language used in other
cai:;es in order that we may have a clear picture of how the
courts approach a consideration of the facts in this kind of
ease, for, a.fter all, it is the application of the law that gives
difficulty, rather than the recognition of well settled principles. In Cariens v. Cariens (W. Va.), 40 S. E. 335, 337,
the court said :
''The boy is hut seven years of age. The law as to the
custody of children Jias been greatly modified. Formerly, the
rhrht of the father to its custody was almost an inflexible
rule. That rule forgot that a mother had a heart. The real
owner of the child, be it. even a baby, must give it up. But
civilization, advanced tboug·ht, and human kindness ha.ve bent
tl1is iron rule and opened the ears of the courts to the pleading of the true friend and owner of the child. The courts
do not, these days, inexorably take from mothers their children of tender years, even for the father, if the mother is a.
fit perso11 and has a home for them, but look at all the circumstances. The welfnre of the child is the test. The welfare of a tender child is with the mother g·enerally.''
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Va.), 50 S. E. 613, 618:

'' Appellee gives no other reason that the said child or
either of the children should be placed in his custody except
the cold legal fa.ct that he was their father and entitled under the common law to such custody, and, as said by counsel
for appellee in their brief, the mother 'had no right to the
possession of the child.' The evidence shows that appellee
liad never manifested any interest whatever in the ohild
Agnes, and very little if a.ny, in his son, Ray. In making
his visits to Ray under the judgment of the court in the
habeas corp-us proceedings he never inquired after the
younger child, and tl1ere is no evidence that he ever saw
her more than once, a11d then it does not appear that be paid
any particular attention to her. He admits himself that he
never made more than four visits to his son after the court
gave him permission to visit him, the last of which visit~
wa8 in December, 1898, nearly three years before the institution of this suit. From his conduct it would appear that
lw felt very little interest in the children, or either of them,
and cared but little for their welfare. He could not feel the
same interest in these children that his wife feels, who, from
the evidence a.nd the intellige~t deposition given by herself,
is proven to be a woman of at least fair education and more
than ordinar:v culture, and who has all these years bestowed
upon them the watchful and loving care of a fond and devoted mother.''

.,_
'>9*

*In passing· upon the welfare of the child, it is only
riµ;llt and proper that we should again briefly refer to
the evidence in the case at bar. Could it possibly serve the
inten~Ht of this child to be with his fatlrnr for the period of
one month f If the petitioner, at the time she obtained a divor~e from the defendant, had gone to Fort Riley, Kansas,
to live, would it have been proper then for the court to have
decreed thnt this cl1ik1 should be returned and left with his
i nthe;r f01 onP- month in each year? It must be admitted tha.t
.John F;dwanJ. Barker, at the time his wife divorced him, was
a thoroughly unfit perscm to have the custody of his son, or
even of a ehild much older. ·while he denied in his answer
the char~·es of intemperance and umuly and uncontrollable
temper, the use of violent and abusive language in his home,
and physical cruelty to his wife, nevertheless, the evidence
proved these charges to be true and the defendant took no
evidence in support of his denial thereof and even failed to
take the stand in his own defense. In the case of Cariens v.
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Cariens, supra, the wife charged the-- husband with lack of
interest and concern for the wel ·e of his children and
charged that he had stated th
e never wanted to see his
child tha.t was soon to be
rn. In commenting upon the
failure of the defend/nt, deny these charges, that court
said:
I

''He did not vouchsafe his oath to deny this ice cold declaration.''
As heretofore stated, it is important to note that at the
subsequent hearings in this case, regarding the custody of the
child, John Edward Barker made no effort to prove that he
is no longer a man of intemperate habits, or that he has reformed as to his lang'llage and conduct. It must readily be
assumed, therefore, that he has not changed his ways of living, nor his habits. This defendant has, since the divorce,
continued to live in Warrenton, and if be had reformed he
should have had little difficulty in producing to the court respectable and trustworthy people to vouch for his good
reputation. Instead, he produced two men, who were his
friends and associates in the horse business, to testify
33• that in their *judgment it would be to the interest and
welfare of the c.hild to leave him with his father for
a certain period of time during each year. It must be readily
inferred from the evidence of these men that they did not
regard him as a cha.nged man in his habits and conduct, b<~cause they declined to say that they felt it would be to the
interest of the child for him to-be with his father alone, and
stated that. thev understood that the child was to be with
the defendant's· sisters. Why, we ask, would these men hesitate to recommend to the court ~hat this child be placed under the control and supervision of John Edward Barker if
he were a fit person of good habits? They stuck to their
ag-reement and insisted that it would be to the interest of the
child to see his father, but only if placed under the care of the
present Mrs. Barker.
In addition to the fact that the weight of the evidence
clearly shows that John Edward Barker is an unfit person
to have control and direction of his child, we ask, would it be
to the advantage of the child to place him in the hands of
his father, who is not engaged in a character of business that
enables him to derive an income that would insure proper
provision and care for the c.hild? We do not mean to sug·gest that this child's father should be a rich man, but he
should at least be able to assure the court tha.t he bas som~
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definite income from which he could furnish a home for his
son, and from which he could adequately provide for his
needs. The clefendant owns no property and never has had
any. He owns no home of his own, but instead depends upon
the charity of his sister for a roof over his. head. The def enda.nt has never provided for the maintenance, care and.
support of his son, nor has he shown a willingness or desire
to help provide for him. This father is willing that his
son be supported from the means of his former wife. He
does not now offer to contribute anything toward his support, or his welfare, except he states that provision will b~
made for him while he is in Warrenton.
In the case of Fleshood v.. Fleshood, 144 Va. 767, um.
34• S. E. 648, *this court, in commenting upon the right of
a. father to have the custody of his child, sa.id:
"Vernon Fleshood is twenty-seven. He has no property
and has never had any. He has no home of his own, hut lives
with and works for his father, who for his services furnishes
board to him and wife and pays him wag·es, $1.50 a day. This
father is sixty-nine years old and blind. His household consists of himself, his wife, Vernon and his wife and two other
sons. He also is an excellent man with a fairly comfortable
home, though not so prosperous as :\fr. Abernathy. Vernon
has done nothing for his son since the mother's death and
appea1·s to have manifested relatively little interest in his
welfare.''
Then the court observed, after a ref ere nee to these facts and
circumstances:
'' \Vith t:h<~se facts alone before us we would have no difficulty in reaching the conclusion tba.t the child's custody
should remain with the Abernathy grandfather.''
The only fact that persuaded the court to deliver the; cmstodv of the child to his fa.th er in that case was the diseased
condition of the members of tl1e Abernathy family.
It seems apparent from the record in this case that the
defendant, J obn Edward Barker, is not concerned with the
welfare or interest of the boy. He admits that the child's
interest and welfare is being served while he is in the custody of his mother; otherwise, why does he not ask the court
to take the child from his mother f In his own testimony, he
admitted that the boy looked better, when he last saw him,
than he had ever seen him look before. How can he justify
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his claim to the personal custody of this child, therefore.
upon the interei;;t and welfare of the child T In what respect.
would a child benefit hy being taken among strangers for a
period of one month in each year? Certainly the defendant
cannot afford t9 this child opportunities that his mother cannot provide. It could not be the personal contae.t that this
child would have wit.h his father, because the record discloses
that he has at all times shown a lack of interest in the child,.
and even his own friends would not entrust this -child in his
custody without the supervision of some person who was regarded as a fit and proper person to look after a child.
ThP. defendant claims that his third wife, whom he
·35~ married in *February of this year, has proved to be a
good mother and that she will take charge of the littlPboy and look after him. In other words, according to tlu~
defendant, the child will be in safe hands so long as his wif(>
looks after him, and, therefore, it would be gTatifying· thus
to afford the child an opportunity to know his father.
The position that we take in this case, we submit, is amply
supported by authority. The language of this court in thP
case of Myers v. Myers, supra, is peculiarly fitting and we
take the liberty of quoting it at this time:

"In the light thrown by the evidence in this case upon
the cha.rac.ter and habits of the father, it is clear that he is
not a proper person to be entrusted with the care, custody
a.nd training of the child. Under sueh circumstances, it becomes the duty of the court, and common humanity requires,.
that the child be entrusted to the exclusive custody, care and
training of the mother. This we do, and all the more readily
as there is not in the record even an intimation that she is
not in all respects worthy of the high and sacred trust. This,
too, is in accordance with the principle announced in repeated decisions of tbis court, the latest of which is Coffee v.
Black, 82 Va. 567, and authorities cited."
Not only does it affirmatively appear that the father of this
child can offer nothing toward the interest and welfare of
his son, but the petitioner has clearly shown to the court that
she can offer to him every advantage, opportunity and comfort. The child has become accustomed to surroundings and
conditions that. certainlv must be admitted to be to his interest.. The petitioner ··is a cultured, refined and educated
woman, and she has shown a constant love for and interest
in her son. She has supported and maintained him and her
station in life promises to afford this child the best and
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most wholesome associations. He will undoubtedly receive
every educational advantage. Mrs. Coffin, his grandmother,
is devoted to h~m, and she is deeply interested in his welfare
and happiness. Petitioner's husband, Captain Carl Darnell,
holds an important and responsible position in the
36* United States Army, *and his devotion for this boy will
prove to be a wholesome influence.
It cannot be denied, therefore, that the people with whom
this child will come in contact., while in the custody and under the control of his mother, will have his interest at heart,
and that they will do all they can to make his life a success.
What reason, therefore, can be offered for removing this
child from this wholesome atmosphere and placing him, eveu
for a month, in surroundings totally different from those to
which he has becomei accustomed f There is no need for m&k·
ing a change unless it will be to the interest and welfare of
this child. Such a need has not been shown.
We think it a fair presumption to say that the defendant,
lohn Edward Barker, virtually agreed and consented to his
son being placed in the absolute ·and unconditional custody
of the boy's mother, who, he lm~w, would take up her resjdence with the child's grandmother. We say that this is a
fair presumption for the reason that the record discloses
that he made no protest to the award of the custody of this
child by the decree of October 21, 19 38. If he had objected
a.t the time to being deprived of the custody of his son and
had indicated that proper arrangements would ,be ma.de for
him to take the child, or if subsequent to that decree he had
voluntarily appeared before the court and made a bona fide
effort to regain the custody of his child, even for a short
time, then the court might assume that he had not acquiesced
in the awa.rd of this child to his mother.
In the case of Stringfello·w v. Sonirnerville, supra, at page
707, the court said :
1

"Where a parent has transferred to another the custody
of his infant child by fair agreement which has been acfad
upon by such other person to the manifest interest and welfare of the child, the pa.rent will not be permitted to reclaim
the custody of the c.hild unless he can show that a change of
the custody will materially promote his child's welfare.''

vVe submit that the court should not transfer the custody
of this child for one month to the defendant, John Edward
· Barker, for the purpose of determining· whether or not
87* it will be beneficial to him. *The court should not ei1gage in an experiment at the possible expense of this
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child. As heretofore stated, the burden is upon the defendant to show to the. satisfaetion of the court that the welfare
of the child will be materially promoted and it will not do to
order this child into the home of the defendant and his new
wife with the hope that some good may come to the boy.
The court will recall from the testimony of the present
Mrs. Barker that she regards this proposed change as a mere
experiment. ..1U the cost of repetition we again direct the
court's attention to the following questions and answers :

"Q. Don't you think it would be unfair to a child three
years of age, to take it away from its mother, and place it in
strange circumstances, particularly being away at night, anct
don't you think that would be a strain on the child, irrespective of the parents' feelings?
'' A. I do not know.
'' Q. If it would, do you think the child should suffer the
strain in order to appease the parents?
"A. Never assume until you try."
Also, the trial court, at the conclusion of the hearing in
Leesburg on April 25, 1941, certainly must have had some
doubt in mind a.bout the propriety of this change. He directed that this child should be placed in the custody of John
Edward Barker for the month of June in each year, but the
court was evidentlv doubtful whether this would be well for
the boy, so it is oi·dered that Dr. Sinclair visit him once a
week and report to the court what effect the change may
have upon his health. If the court was convinced that John
Edward Barker and his wife are proper and competent people to have charge of this child, what need, we ask, is there
for a doctor to call at their home and make a report to the
court of the conditions there found and the effect upon the
child? If these people are proper to have the custody of this
child, cannot the court assume that they will do all that is
necessary to safegua.rd his health and promote his welfare
and happiness? Does the court entertain doubt about this¥
Evidently so, or there would never have been the pro38* vision contained in the decree of * April 25, 1941.
Also, the lower court made a statement at the conclusion of the hearing in Warrenton, which is pa rt of this
record. We quote the court's own language:
"I think if the situation there in Warrenton turns out
to be ·bad for the child, why the court will enter some other
orders for its custody, but I am going to try it once any-
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how." (See Ms. R., p. 135, above sig·nature of Judge Alex..
antler.)
"\Ve now .appeal to this court to save this cliild from this
experiment. This. boy is only a baby. This court can visualize the distress and unhappiness he will experience when
taken from the sympathetic care and understanding of his
mother and grandmother and placed in the hands of strangers.
Cannot this court hear the plea of this child to be left with
those who have proven their love for him?
The lower court took the view that this boy should know
his father and that this is the reason he is turning him over
to his father's custody. We ask the court, what effort has
the defendant made to cement the ties of affection tbat should
normally exist between a child and his father? He did not
go to the home of the boy's grandparents. in Washington,
only a few miles distant from Warrenton, in order tha.t his
son might know him and develop a fondness for him. In
fact, 11e was content, as shown from his own evidence, to see
this child merely for one hour once each month. Is this court
willing to entrust this little boy to the hands of a man who
haR shown such a lack of concern and lack of interest in his
own child 7 The lower court felt that a male .child should
know his father.
We submit that this court has already placed its stamp of
disapproval upon taking chances in cases of this c.haraeter.
In the case of Coffee and wife v. Black, 82 Va. 567, 572, Judge
Lacey cautioned against experiments and pronounced
39• the rule that a ehange ..,of custody should be made only
when it is definitely to the interest of the child:

'' The proposed change is, at best, but an experiment, which
seems in no way to promise a better life, or in any wise to
be to the welfare of the child.
"In such a case, the situation of the child cannot properly
be changed. She sl10uld· be left where her father placed her,
and where she is happy and contented.''
CONCLUSION.
"With the utmost deference to the lower court, we feel neces~m rily constrained to take issue with the c.onclusions of that
court regarding· the custody of this infant child. We feel it.
will be definitely against his interest to tear him awav from
the present ties of affection and place him among strangers,
and particularly with a ma.n whose course of conduct and
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habits promises no benefit for this infant. In addition to a
consideration of the welfare of the child, we urge that his
mother, innocent. of any wrong-doing, should not now be deprived of the entire custody and control of her son for one
month, particularly in view of the fact that she alone has
assumed the responsibility for his maintenance and well be..
ing.
The evidence clearly and beyond question supports the conclusion that the mother of this child should have his custody..
She 'Yas awarded custody in the divorce decree, and it cannot be questioned that the lower court recognizes that she
is a fit and proper person to have the training of her son.
The error of the lower court, we submit, lies in the fact that
an effort is being made to afford the father an opportunity
to see his child, even at the expense of awarding him partial
custody. Where it is once judicially determined that one of
the parents should have the custody of a child 1 it should not
be expected of that parent to submit to unreasonable demands
in order to afford to, the defaulting parent the privilege of
seeing the ehild. This court, in the case of Latham v. Latham,
30 Gratt. 307, 338, disapproved of unreasonable restrictions
upon the parent to whom custody has been awarded.
40* Staples, J., in "'speaking for the court, said:
'' The evidence, in my judgment, shows nothing, a bsolntely
nothing, to prevent a complete reconciliation of the parties
upon terms honorable and acceptable to both of them. But
this failing·, I was inclined to the opinion that suitable provision should be ma.de to secure access on the part of the
appellant to her child. Subsequent reflection has satisfied
me this cannot be done. If the application for divorce is
refused, if we are satisfied that the appellant is t.he chief
obstacle in the way of a reconciliation, and that the appellee
is. under all the circumstances, entitled to the custody of the
child, it is impossible to impose terms upon him, and to say
he shall be compelled to have the child, under the decree of
the court, at particular places and times, to gratify the wishes
and feelings of the appellant.''
We urµ;e, with the deepest sincerity, that this court reverse
the holding of the lower court in awarding the custody of this
infant to his father for the month of June in each year, and
direct that a decree be entered awarding his permanent and
aibsolute custody and control to the petitioner. Of course,
we think it proper that reasonable provision be made for the
father to see and visit his son, if he wishes, but we do not
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think it reasonable to order that this child be transported
across the continent once a year in order that the father's
wish may be satisfied. Let the father go to the child if he
be impelled by an overwhelming desire to know and understand his son better.
At such times as the child is within comfortable travelling
distance from Warrenton the mother is quite willing that he
be sent to the defendant's home town and thus afford him
the pleasure of being with his son, but she thinks it hardly
reasonable to require this child to be carried great distances
in order to accomplish this purpose.
PETITIONER'S PRAYER.
Petitioner, therefore, prays that an appeal may be allowed,
that a writ of supersedeas may be awarded her; that the decrees herein complained of may be reviewed and reversed ;
that the errors of the Circuit Court of Fauquier County, Virginia, enumerated in the foreg·oing assignments, may be corrected, and that a final decree may be entered in this case
4] a awarding to your petitioner the absolute •and unconditional. custody of her infant son.
Respectfully submitted,
CHARLE.S G. STONE by R. G. W.
R. GRAY WILLIAMS,
J. SLOAN KUYKENDALL.
STATEMENTS.
l. Appellant adopts this petition as her opening brief.
2. Counsel for petitioner desire to state orally the reasons
for reviewing tl1e decrees complained of.

CHAS. G. STONE per R. G. W.
R. GR.A.Y WILLIAMS,
J. SLOA.i~ KUYKENDALL.
CERTIFICATES.

I. R. Gray Williams, whose address is Winchester, Vir.~inia, an attorney practicing in the Supreme Court of Appeals of Virg-inia, hereby certify that, in my opinion, there
is error in the decrees of January 2, 1.94:ti, and April 25, 1941~
entered by the judge of tlrn Cirm;tit Court of Fauquier County,
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Virginia, in favor of John Edward Barker, as set forth in
the foreg·oing· annexed petition, for which the same should
be reviewed :by the Supreme Court of Appeals.
R. GRAY WILLIAMS.
I certify that on the 16th day of May, 1941, a copy of the
foregoing petition was delivered to Clarence W. Carter,
42"" one of counsel *in this cause for John Edward Barker,
and he was advised that this petition will be filed with
Hon. Henry W. Holt, a Justice of this court, on May 17th,
1941, at his home in Staunton, Virginia, at which time and
place counsel for petitioner will state orally the reasons
for reviewing the decrees complained of.

J. SLOAN KUYKENDALL.
May 16, 1941.

I aclmowledge receipt this day of a copy of this petition.
CLARENCE W. CARTER,
Attorney for John Edward Barker.
Appeal granted and s upersedeas awarded. Bond $1,000.00.
1

GEORGE L. BROWNING.
May 26, 1941.
Received May 27, 1941.

M. B. W A.TT.S, Clerk.

RECORD
VIRGINIA:
In the Circuit Court. of Thuquier .County:
Among the records and proceedings of said Court, are the
following:
BE IT REME:MmERED that on the ·J.15 July, 1938, came
Virginia Rodgers Barker and filed her bill of complaint, duly
sworn to, against John Edward Barker, in the following
words, to-wit :
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To the Honorable J. R. H . .Alexander, Judge of said Court:
Your complainant., Virginia Rodgers Barker, whose maiden
name was Virginia Rodgers, respectfully shows unto the
Court the following:
Tha.t she and the defendant, John Edward Barker were
lawfully married in the tCity of Richmond, Virginia, on May
28, 1936, as will appear more fully from an attested copy of
the marriage certirfi~ate to be filed with this bill of -0omplaint,
marked Exhibit ".A", and when filed to be read as a part
hereof.
That one child was born of this marriage, to-wit, John
Edward .Alexander Barker, who was born November 18, 1937,
and who is now living with and being· supported by your
complainant; that after said marriage your complainant and
the defendant returned to Warrenton, Fauquier County, Virginia, where they established their home;
Your complainant would also show unto the Court that
since the first part of January, 1938, the defendant has been
very immoderate and intemperate in the use of intoxicants,
and f9r the past. month or so he has been constantly drinking to such excess that he has been a.lmost daily in an
inebriated condition. All of this has been contrary
page 2 } to the wishes and advise. of your complainant, and
without her fault or approval. While under the
influence of intoxicants the defendant is most cruel and brutal
in his laug'Uage and demeanor toward your complainant, frequently threatening her with bodily harm and employing toward your complainant the most violent and abusive language, a.nd on more than one occasion he has actually struck
your complainant.
While in a drunken rage on July 12, 1938, and at your complainant's new country home, about five miles southwest of
Warrenton, in Fauquier County, Virginia, the defendant told
your complainant that he was absolutely through with her;
that he did not intend to live with her any longer; wanted
nothing more to do with her and was taking· up his separate
abode in Warrenton, Virginia, and thereupon moved away
with his horses, 110g·s and other livestock, and without just
cause or excuse at the time and place aforesaid, wilfully
deserted and abandoned your complainant, stating also at
the time that he wanted to obtain a divorce as quickly as
possible.
Your complainant is now living alone on her said country
estate, which she purchased and which she owns in her own
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name, and your complainant fears that the defendant at any
time will return for the purpose of cursing, abusing and inflicting bodily injury upon your complainant. He is uncontrolla.ble when in these drunken fits of anger, and it is the
earnest desire of your complainant that she and her infant
son, and her property be afforded a measure of protection
against the defendant at the hands of this Court. The defendant has \'emoved his effects from your complainant's
said home, and has no reason for returning there,. except for
the purpose 0£ causing trouble or injuring your complainant
as aforesaid.
Your complainant would also show unto the
page 3 ~ Court that both she and the defendant have been
domiciled in, and have been actual bona fide residents of Fauquier County and State of Virginia more than
one year next preceding the institution of this suit; and that
your complainant and the defendant last cohabited as man
and wife in the said County and State on July 12, 1938.
Wherefore, the premises considered, your complainant
prays that the said John Edward Barker may be made a party
defendant to this bill of complaint and he required to answer the same, but answer under oath is hereby expressly
waived ; that all proper process may issue; that she may be
decreed a divorce a mensa et thoro from the defendant on
the ground of desertion ; that any present or contingent rights
whic.h the defendant may have in property now owned or
hereafter acquired by your complainant may be extinguished;
tba.t your complainant may be awarded the exclusive custody
of her said infant son, John Edward Alexander Barker;
that an injunction may be forthwith issued by Your Honor,
restraining· the defendant from entering, visiting or in any
manner trespassing upon your complainant's said home and
property near Warrenton, and likewise restraining the defendant from threatening, annoying or molesting· your complainant and her said infant son; and that your complainant
may have all such other, further and general relief as the
nature of her -0ase may require and to the Judge or Court
shall seem meet.

VIRGINIA RODGERS BARKER,
Complainant.
And on the same day the following decree was entered:
This clay Virginia Rodgers Barker, pursuant to notice in
writing heretofore given to the defendant, presented to the
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undersigned Judge of the Circuit Court of Fauquier County, Virginia, in vacation, her bill of complaint and affidavit therewith, against the defendant, John Edward Barker.
Upon consideration whereof, it appearing to the eludge
of said Court that said complainant is entitled to the injunctive relief therein prayed for, it is adjudged, ordered and
decreed that the said John Edward Barker be and he is hereby enjoined and restrained from entering·, visiting or in any
manner proceeding upon the real estate owned by the complainant and situated about five miles southwest of Warrenton, in said County, and is likewise further restrained from
threatening·, annoying· or molesting said complainant or her
infant son; which said injunction shall rem.a.in in full force
and effect until the further order of the Circuit Court or the
~Tudge thereof, in vacation.
It is further adjudged, ordered and decreed that the service upon the defendant of a duly attested copy of this order
shall constitute sufficient not.ice to the defendant of this injunction. No bond is required of complainant.
The Clerk of the Circuit Court of Fauquier County wil1
enter the foreg·oing order upon the current Chancery Order
Book in his office.
Given under my hand this 15th day of July, 1938.

page 4
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J. R.H. ALEXANDER,
Judge of the Circuit Court of Fauquier
County, Virginia .
.And on 19 Aug·ust, 1938, the defendant filed llis answer in
the following· words :
The answer of John Edward Barker to a bill of complaint
filed against him in the Circuit Court of Fauquier County
by Virginia Rodg·ers Barker, complainant.
This respondent, reserving to 11imself tl1e benefit
· page 5 ~ of all just exceptions to said bill of complaint, for
answer there, or to so much thereof as he is advhmcl
that. is material he should nnswer. answers and savs:
That during the married life of 'the complainant and the J'(\spondent they lived together l1appily and harmoniously and
that the respondent was comdderate and p:enerous to the complainant; that whenever he accumulated any money from his
business he would hand over the entire amount to the complainant to be by her placed to her own personal account;
t11at the respondent was and still is engaged in the develop1
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ment and sale of horses and all amounts realized from such
sales he voluntarily handed over to the complainant; that
while it is true he took a drink occasionally he here avers
that he always took these drinks in her presence and at their
home and that she joined him each time in these drinks and
that he was surprised and shocked when he was ordered off
the place that the complainant had bought this past Spring
and where they were residing up until July 12th of this year;
that he was still further shocked and surprised at the filing
of this suit by the complainant against him and the restraining order of the court prohibiting him from returning to this
place to obtain his own personal effects, including clothing,
silver, furniture, tools and other personal possessions.
This respondent in answer to the first parag·raph in said
Bill of Complaint as to the time and place of their marriage
admits the correctness of the statement made therein; and
That this respondent admits the correctness of the second
paragraph as to the birth of a son of this marriage.
This respondent denies emphatically the allegations contained in the third paragraph of said bill in which this respondent is charged with having been "very immoderate and
intemperate in the use of intoxicants'' and he furpage 6 r ther positively denies a further allegation that, ''for
the past month or so that he has been almost daily
in an intoxicated condition''.
And this respondent further denies with the same emphasis
that he was '' cruel and brutal in his language and demeanor
toward your complainant" or that he ever threatened or
struck the complainant but on the contrary he was always
polite and considerate of the complainant.
This respondent further denies that on July 12th, 1938,
he stated to the complainant, "he was absolutely through
with her and did not intend to live with her any longer",
but that he was ordered from the place where the complainant and respondent were living, near Warrenton, and which
the complainant had purchased some months prior to this.
This respondent further denies the allegations in the fifth·
paragraph of said bill to the effect that he "was uncontrollable
when in these drunken fits'', denying again that he ever drank
to excess while living with the complainant.
This respondent admits the sixth paragraph as to the domicile and residence of both the complainant and himself and
further admits that July 12th, 1938, as being the correct date
that they last lived together as husband and wife.
This respondent while admitting the temporary right of
the complainant to their infant son, due to his tender years,
he at this time being only about nine months old yet will
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ask the Court by .a decree to be later entered to grant him
the right to see his son, John Edward Alexander Barker
at reasonable times and that the right be granted him until
the further order or decree of the Circuit Court -0£ Fauquier
County or the Judge thereof in vacation.
This respondent would further state that the restraining
order entered on July 15th, 1938, in vacation in the
page 7} Circuit Court of Fauquier County, denying him the
right to go to the home of the complainant and remove his personal effects is unfair and works a great inconvenience and hardship on this respondent.
And now having fully answered the complainant's bill this
respondent prays to be hence dismissed with his reasonable
costs by him in this behalf expended.
JOHN EDWARD BARKER,
Respondent.
And on 3 October, 1938, the following depositions were
filed:

VIRGINIA RODGERS BARKER,
a witness of lawful age, being first duly sworn, deposes and
says as follows:
DIRECT EXAMINATION.
By Mr. Stone:
Q. Please state your name and age Y
A. Virginia Rodgers Barker. I am twenty-two years of
age.
Q. You are the complainant in this suit for divorce against
John Edward Barker, are you notY
A. Yes.
Q. Please give your maiden name and state when and where
you were married?
A. Virginia Cameron Rodgers ; I was married the 28th of
:M:ay, 1936, in Richmond, Virginia.
Q. Please state what child or children were born of this
ma.rriage, and when?
A. One, November 18, 1937, a. boy, whose name is John Edward Alexander Barker.
Q. And since the separation complained of in your bill
has this child been living with you ever since?
A. Yes.
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Virginia Rodgers Barker.
Q. After your marriage in Richmond did yon and your
husband return to Warrenton and establish a home¥
A. Y~s.
page 8 ~ Q. And did yon live constantly in or near Warrenton, in Fauquier County, Virginia, from the date
of your marriage up until the separation on July 12, 19381
A. Yes.
Q. Then has your sole residence and domicile since your
marriage, and at present been in Fauquier County, Virginia"{
A. Yes.
Q. Does this apply also to the defendant, Mr. Barker, with
respect to his domicile and residence f
A. Yes.
Q. In your bill of complaint yon allege that on July 12,
1938, in Fauquier County, Mr. Barker -without jnst cause,
deserted you. Is that correct f
A. Yes.
Q. Please state the circumstances surrounding this desertion? What reason, if any, did he have to leave, and in your
own words tell us what happened?
A. He had no reason to my knowledge. He had been drinking very heavily and left.
Q. Did he give you any previous warning or notice that he
was going to leave on that day?
A. Yes, he said he was going to.
Q. When did he tell yon that Y
A. That morning.
Q. The morning he left?
A. Ye·s. He had said it before too.
Q. Had he previously left you and then returned f
A. Yes, he had gone and come back.
Q. When?
A. A week or so before. A week before.
Q. On the date in question, that is, on ,July 12, 1938, did
you give Mr. Barker any just cause or excuse for leaving
you?
page 9 ~ A. No.
Q. Did you order him out of the premises?
A. No.
Q. And did you tell him to leave?
A. No.
Q. He left of his own accord, did he °l
A. Yes.
Q. This desertion yon have just mentioned, I believe oc-
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curred at your country home, about five miles out from Warrenton. Is that correct?
A. Yes.
Q. And you and Mr. Barker and your infant son resided
there, I believe 7
A. Yes.
Q. Since this separation has there been any reunion or
reconciliation of marital relations between you?
A. No.
Q. Has it been continuous and uninterrupted since that
date?
A. Yes.
Q. In your bill of complaint you also allege that since
the first part of January, 1938, Mr. Barker has been very immoderate and intemperate in the use of intoxicants. Is that
correct?
A. Yes.
Q. Was this contrary to your wishes or desires?
A. Yes.
Q. Did he drink to excess during this period?
A. Yes.
Q. While drinking or while under the influence of intoxicants was Mr. Barker's attitude or demeanor changed or
affected 7
A. Yes.
Q. In what way was it affected?
A. Well, his language.
page 10 } Q. Explain more fully.
A. He would swear at me all the time, and was
very disagreeable, and hit me once.
Q. When was that approximately?
A. That was when we were living out at the farm, before
he left.
Q. You moved to the farm on June 1, 1938, didn't you?
A. Yes.
Q. Did he threaten you with bodily injury once or more
than once?
A. More than once.
Q. Was he drinking when he left on July 12th?
A. Yes.
Q. On that date you allege that he moved away his horses,
hogs and other livestock. Is that correct 1
A. Yes.
Q. Do you know where he took them?
A. Took them down to Sam Hall's place.
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Q. This country home we have just been speaking of is the
property that you bought from Mr. W. H. Weber, is it noU
A. Yes.
Q. Is the title to that paper in your name?
A. Yes.
Q. And did you make all payments that have been made
on iU
A. Yes.
Q. Did Mr. Barker contribute anything to ·the purchase
price?
A. No.
Q. Then do I understand that you and Mr. Barker last
dwelt or cohabited as man and wife at your country home, in
this County, on July 12, 1938?
A. Yes.
Q. I believe that you have ·already stated that your infant
son was born November 18, 1937, was he not?
A. Yes.
page 11 } Q. And the child is in your custody f
A. Yes.
Q. Is it your desire to maintain the custody of this child
and the rearing of him?
A. Yes.
Q. Are you financially able to look out for him and to
rear him according to his station in life?
A. Yes.
Q. And a.re you likewise :financially able to provide yourself with adequate and reasonable support and maintenance f
A. Yes.
CROSS EXAMINATION.
By Mr. Carter:
Q. Mrs. Barker, you say that you and Mr. Barker were
married on the 28th of May, 1936f
A. Yes.
Q. And then, as I understand, you came to Warrenton, and
from that time to the first of June, 1938, you lived at his l1ome
on Lee Streett
A. Yes.
Q. You all were very happy during that period were you
not? You and Mr. Barker from that time to June 1st lived
together very happily, did you not?
A. Not up to June 1st.
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Virginia Rodgers Barker.
Q. Had you ever separated prior to that time?
A. Well, he would go out and come in at five or six in the
morning, four o'clock in the morning.
Q. As a matter of fact, you still had a great deal of affection
for one another, did you noU
A. I imagine so; I would not say one way or the other.
Q. And there was never any real trouble until you moved
to your home in the country on June 1st!
A. There was trouble before then.
Q. There had never been any question of you
page 12 r leaving your husband or your husband leaving you
prior to that time, had there?
A. I do not remember.
Q. You all were together constantly up to that time, not
only at home but would come uptown quite often, both of
you would be in the car Y You were together more constantly
then is usual between husband and wife?
A. I do not think after say the first of the year we were
together as much as the year before.
Q. You said the baby was born on November 18th, of last
vea.r?
· A. Yes.
Q. Mr. Barker always appeared to be fond of the baby,
did he not?
A. Yes.
Q. A very affectionate father f
A. I do not know.
Q. Where is the baby nowt
A. Massachusetts.
Q. Do you expect to bring it back within the jurisdiction
of this Court 7
A. What do you mean Y
Q. Is it your intention to bring the baby back to Fauquier
County, Virginia Y
A. Not until I come down for the Winter. I have not made
my plans yet.
Q. Do you expect to continue to reside in Virginia f
A. I have not made any plans.
Q. You spoke of Mr. Barker hitting you vnce. Isn't it a
matter offact you struck him twice and he grabbed you by the
arm, and told you not to strike him any more?
A. No.
Q. Did you strike him at all?
A. Not until after he hit me.
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Virginia Rodgers Barker.
page 13

r

Q. He did not hurt you T
A. Well, I felt it, of course; had to call the Doc-

tor about it.
Q. Mr. Barker has always been a man that would take
a drink occasionally or go on a spree occasionally Y Just
been a man tha.t would take a drink ancl go on a spree from
time to time, has he not Y
A. Wouldn't be just one drink.
Q. I say go on a spree Y
A. Yes.
Q. You knew that when you married llim, didn't you?
A. No, I did not.
Q. You lived with him more than two years and was fairly
happy with him, were you not°?
A. Yes.
Q. And this spree that you say he went on after he moved
to your home in the country, was not the first one he had
been onf
A. No.
Q. And you do not know for what reason he left your home
out there?
A. No.
Q. You are sure you did not tell him to get out?
A. Yes.
Q. He had never threatened to leave his home when you
were living in town, had he?
A. No. Said he was going up the street, or spend the night
at the Hotel.
Q. And you say tl1at he left on the 12th of July?
A. Yes.
Q. And you instituted this suit on the 14th 1
A. Yes.
Q. Did you ever take a drink with Mr. Barker?
A. Yes.
pa.ge 14 ~
Q. Did you drink with him when he moved out
to your new l10me?
A. Yes.
Q. You lmew at that time that it was a weakness of his!
A. I think I should have, yes.
Q. On the 13th of July, after Mr. Barker left, did you consider tl1at he liad left for good T
A. He said he had.
Q. You rode llis horse for him at the Horse Show out here
at 1\fr. Buchanan's on the 13th Y
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A. Yes, I did.
Q. And saw him there?
A. Yes, I did.
Q. Did you have any conversation with him as to whether
he had left for good?
.A.. Well, I gathered that definitely when he had a long
conversation with Mrs. Lee. He didn't usually do that when
we were married.
Q. Mrs. Lee is in the horse business, is she not 1
A. Yes.
Q. And Mr. Barker is in the horse business, is he noU
A. Yes.
Q. Did you consider it an impropriety in

two horse people
talking!
A. No; they never had since we had been married before.
Q. Did that make you jealous?
A. Not a hit.
Q. Why did you mention that?
A. Because he never had talked to her before; didn't have
anything to do with me again; he went with her.
Q. He was not going around with her, just talking at the
Horse Show.
A. I did not listen at what they said, no.
Q. You did not think there was anything nnpage 15 } proper in their conversation?
A. I did not even think about it.
Q. And the next day you filed a suit for divorce?
A. Yes.
RE-DIRECT EXAMINATION.
By Mr. Stone:
Q. When Mr. Barker left you on July 12th, did he state
or indicate to you that he was leaving for good and was
through?
_
A. Yes, he took all his things and he said he wanted a
divorce himself, and be said he was not coming back again.
R,E-DIRECT EXAMINATION.

By Mr. Carter:
Q. Did he take his horses ·and livestock away
or subsequently get them?

011

July 12th.,

48

~upreme Court of Appeals of Virginia
S. S. Hall, Jr.
A. I think he took them that afternoon.
Q. Are you sure of tha.t?
A. Yes.

By Mr. Stone:
Q. To refresh your memory, isn't it a fact that it was in
the late afternoon of July 12th that you called me and asked
me to come out and see you about a divorce, and any other
legal steps to protect your rights?
A. Yes.
Q. And I did drive out around five-thirty the a.fternoon of
July 12th, and got the necessary data with a view to drawing
a bill for divorce?
A. Yes.
Q. Mrs. Barker, I believe the record shows that you subscribed and swore to the bill of complaint, which is filed
in this cause?
A. Yes.
Q. You read it before signing it, did you Y
A. Yes.
page 16 } Q. And are the facts set forth in tha.t bill of
complaint true to the best of your knowledge and
belief?
A. Yes.
Q. And in tl1e bill one of your prayers to the Court is
that any present or contingent rights which the defendant
may have in property now owned or hereafter acquired by
you may be extinguished, and that is still your desire?
A. Yes.
And further this deponent saith not.
VIRGINIA RODGERS BARKER.
S. S. HALL, JR.,
a witness, being first duly .sworn, deposes and says as follows:
DIRECT EXAMINATION.
By Mr. Stone:
Q. You are Mr. S. S. Hall, Jr., and are Town Sergeant of
Warrenton, Virginia, are yon not?
A. I am.

r
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Q. How long have you been Sergeant of Wa.rrenton, Virginia Y
A. Nine years.
Q. And during that time have you constantly resided in and
been domiciled in Fauquier County, Virginia f
A. I have.
Q. Have you known Mr. and l\frs. John Edward Barker
since their marriage?
A. I have.
Q. Did you know them before they were marriedt
A. I knew Mr. Barker before he was married. I may have
known Mrs. Barker a week or so, maybe longer, I do not
remember exactly how long, but I knew her just a short
time.
Q. For the past several years have you and Mr. Barker
been engaged together in buying and selling blooded horses T
A. We have.
Q. And during the time that l\fr. and Mrs. Barker were
married did you by virtue of this business assopage 17 } ciation have occasion to see tl1em frequently or
almost daily?
A. I did.
Q. Mrs. Barker alleges and has testified tha.t Mr. Barker
deserted her in this County on July 12, 1938, and that on
that day he moved some horses and a cow to your farm near
Warrenton. Is that correct?
A. It is.
Q. Did Mr. Barker on that day or a clay or two before
make a statement to you tl1at he was going to leave or had
left Mrs. Barker?
.
A. Two days before he brought the stuff down my wife and
myself were down to his place. As well as I remember, he
said he was pulling out, could not make it, and I asked him as a
personal favor to me to wait a couple of days ianyhow,
and think the thing over.
Q. Then on July 12th when he did leave, did he make any
statement to you that he was through, or had left Mrs.
Barker?
A. He did.
Q. Did he make a.ny statement to you about desiring a
divorce as quickly as possible T
A. Said both wanted it. They had talked it over and both
wanted to get a divorce, the way I understood it.
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Q. Did he indicate then that a divorce between them was
desirable and agreea.ble to him!
A. Yes, sir.
.
. .
.
Q. Since the separation Mr. Barker has been living right
here in to~ ever since, hasn't he Y
A. He has.
Q. And you ·see him almost daily!
A. I do.
Q. Since this separation complained of, has t!tere been
any resumption of marital tela.titms between Mr. and Mrs.
Barker?
A. Not to my knowing.
page 18 ~ Q. Situated as you are, if there had been you
would have known it, wonld you not¥
A. I would.
Q. So that the separation ·since July 12th l1as been continuous and uninterrupted t
A. It has.
Q. Knowing these parties as well as you do, and have for
some time, do you know of any just cause or exctise that Mr.
Barker may have had for leaving Mrs. Barker, as she alleges?
A. The only reason I know they did not get along was dri~king. When he was hot drinking they seemed to me ha.ppier
than anybody I know. .
.
Q. Is Mrs. Barket addicted to the excessive t1Se of intoxicants herself T
A. I have seem Mrs. Barker have beer with Mr. Barket. I
have never seen Mrs. Barker when she ever showed any signs
of alcohol.
Q. Mrs. Barker in her bill of complaint alleges t11at since
the first part of January, 1938, up until this suit was file cl
on July 14th, that Mr. Barker h3:d been very immoderate and
intemperate in the use of intoxicants and drank ·qrtite ·constantly and consistently. Can you say whether or not that
was substantially correct!
A. I cannot say anything abotlt the dates. He drank r1ght
smart.
Q. So far as you know and were able to observe, can .you
say that Mrs. Barker did all that was required of her as a
wife, and did her part to uphold and maintain tl1e home 1
A. She did.
Q. Can yon say that she made a good and dutiful wife to
Mr. BarkerY
A. As far as I know she did. Never seen anything contrary
to it.
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Q. Ever since Mr. and Mrs. Barker were married is it a fact that both he and she have been
constantly residents of and constantly domiciled
in Fauquier County, Virginia?
A. They have.
page 19

~

CROSS EXAMINATION.
By Mr. Gaines:
Q. Mr. Hall, you say that they had agreed upon a divorce!
A. My conversation was with Mr. Barker, and he said that
they had decided they could not make it and they were pulling
up, as well as I can remember the words.
Q. Did- you have any conversation with Mrs. Barker, with
reference to this divorce at that time?
A. Not that day.
Q. I mean within a week of that time1/
A. Yes.
Q. Did she say they had agreed upon a divorceT
A. I do not remember her telling me they had agreed upon
a divorce. She told me they could not make it like they were
going; that she would have to get a divorce if a change was
not made.
Q. So both of them told you within a. period of the week of
July 12, '38, they could not make it f
A. They certainly did.
Q. You do not know, of course, anything about the family
fusses they had out there?
A. Not a thing in the world. All I know is about what each
side was telling me.
Q. And you were friendly to both sides?
A. Yes.
Q. And you heard both sides T
A. Yes.
Q. You do not know who was responsible in any particular
fuss or arg11ment they had?
A. The only thing I ever knew to cause any trouble was on
account of Mr. Barker's drinking. As for making
page 20 ~ a fuss or anything in my presence, there never was
anything like that.
Q. As a matter of fact, were not they one of the most affectionate c.ouples you had ever seen up until this separation
in July?
A. Well, I do not think I could say that right up to that
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time. I can say at first I never had seen a couple that got
along as well as they did.
Q. Were they not particularly affectionate from the time
they were married up until the time they moved out in the
country?
A. I think maybe therei as a little difference before that.
Like I said, when Mr. Barker would be drinking they probably would not be, but before that they would be.
Q. They were constantly together day and dayY
A. All the time.
Q. You visited their home?
A. Yes, Sir.
Q. It is a fact that Mr. Barker was a particularly affectionate father, was it not Y
A. Yes, Sir.
Q. In fact, he was what you might say almost crazy about
this child?
A. I think crazy about the boy and his wife both. I never
had seem anybody seemed to think more of his family.
Q. This bill alleges that Mr. Barker had been intemperate
and immoderate in his drinks from January 1, 1938.
A. I do not remember anything about the dates. I would
probably know every time he got drunk. I do not remember anything about the dates.
Q. You would not say he was intemperate all during last
Winter and last Spring?
A. No, Sir, not the whole time.
Q. During that time you and Mr. Barker had business relations?
A. Yes, Sir, all the time.
page 21 ~ Q. And he was perfectly able and capable of
transacting them Y
A. Yes, Sir.
RE-DIRECT EXAMINATION.
Bv Mr. Stone:
·Q. Some time ago after the separation in July, Mr. Hall,
did l\fr. Barker again tell you that he was desirous of a divorce
and that in order to assist in obtaining it that he would go
up himself to Judge Alexander and ask him to give his wife
a divorce?
A. Yes, Sir.
Q. Is it a fact that on quite a number of occasions between
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Mrs. Virginia Rodgers Barker (recalled) ..
January, 1938, and July, 1938, that you saw Mr. Barker more
or less under the influence of intoxicants 2
A. I did.
And further this deponent saith not.

S. S. HALL, JR.
MRS. VIRGINIA RODGERS BARKER
(recalled).
RE-DIRECT EXAMINATION.
By Mr. Stone:
Q. Mrs. Barker, has Mr. Barker contributed anything to
the maintenance or support of your infant child since his
birthT
A. Just when he sold a horse. I would pay the Nurse
though.
Q. Who paid the expenses incident to the birth of the child!
A. My grandmother.
Q. Did Mr. Barker pay anything of it himself from his
funds?
A. No.
Q. Can you give us an idea a.s to what amounts, if any, since
the child was born in November, up until now, that Mr. Barker
has contributed for this child? I do not mean for you, I mean
for the child.
.
A. I do not think anything since the first of the year.
Q. All told within the twelve months preceding your sepa·
ration, could you give us an idea of the approxipage 22} mate total that Mr. Barker furnished you toward
your maintenance and that of the household f
A. Well, it would not be anything definite; just be whenever he sold a horse and give what was left to me to put in
the bank.
Q. You mean he would give you the net profit from the
sale of the horses?
A. Yes, after it was cut in half with Sam Hall.
Q. Can you tell us approximately what the net profit from
the sale of his horses in the past year have amounted to
that he thus contributed¥
A. I could not be definite.
Q. Can you give a reasonable approximation T
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Mrs. Virginia Rodgers Barker (recalled).
A.. I might be able to. I think it was about two hundred
dollars since about the first of the year.
Q. Wha.t year, '37 or '38?
A. '38.
Q. About two hundred dollars he has. contributed since
about the first· of January, 1938!
A. Yes.
·
Q. Who paid the grocery bills t
A. I did.
Q. Did he pay for your clothes!
A. No.
Q. Did he pay the gas and fuel bills, or did you f

A. I did.
Q. Has Mr. Barker any income except that which he makes
from bnying and selling horses?
A. Well, he gets a little from England every year.
Q. How much does that amount to Y
A. About a hundred dollars.
Q. A yearY
A. Yes.
Q. Did the two hundred dollars that you say
page 23 ~ Mr. Barker a.pproximately contributed to your
maintenance since January, 1938, amount to enough
to pay his drinking bills Y
A. No.
Q. Who paid for his drinking bills?
A. I did, except when he wrote cheques.
Q. Did he have money in bank T
A. No.

Q. You mean that the cheques were given, which yon took
up?
A. Yes.
Q. Then did you practically maintain the household out
of the funds that you had access to of your own?
A. Yes.

RE-CROSS EXAMINATION.
By Mr. Carter:
Q. Mr. Barker furnished the home for you from the time
you were married up until the time you went to the country,
did he not?
A. Yes.
Q. You knew what Mr. Barker's business was when you
married him f
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Mrs. Virginia Rodgers Barker (recalled).

A. Yes.
Q. You knew he was in the horse business Y
A. Yes.
Q. You said whenever he sold a horse he would give you
his part of the net profit?
A. Yes.
Q. How many horses had he sold this year from January
1st up until July lsU
A. As far a.s I remember, one.
Q. When was thaU
A. That was right after the Buchanan Horse Show.
Q. The Buchanan Horse Show was on July 13th?
A. A guess.
Q. And he gave you his profits from that horse f
page 24 ~ A. No, he did not.
Q. Diel he give yon two hundred dollars this
year that he got from Mr. Braman?
A. Yes, he did, but I paid it back to him.
Q. How many horses did he sell last year Y
A. I do not know.
Q. Sometimes when he would sell these horses there would
be a right good profit, would not there?
A. I do not think so.
Q. What was the most profit you ever got from the sale of
any one horse?
A. In what year?
Q. Since you have been married Y
A. Well, the first horse we sold I think he got two thousand
dollars for it.
Q. What was his part of the net profit Y
A. Some of it went to Newton Brooke, and I think he got a
thousand dollars and Sam Hall got a thousand, but he gave
that to Ed.
Q. He turned that over to you?
A. Yes.
Q. Tell us a bout another horse, how much you got from
some of the other sales?
A. Sold Hard Lines; out of that he got one thousand dollars profit, and he gave five hundred to Sam Hall.
Q. And five hundred to you?
A. Yes.
Q. Tell us about another one. That is twenty-five hundred
dollars.
A. Then he sold a horse called Pegoda.
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Q. What was his part of the net. profit there?
.A. I do not remember how much Pegoda cost.
Q. How much did you get?
page 25 ~ A. I think it cost fifteen hundred dollars; gave
Mr. Vaughan a half-and when he was sold the
profit was divided between Mr. Vaughan and Sam Hall and
Ed. As a matter of fact, there was not any profit.
Q. You did not get anything out of iU
.A. I do not remember.
Q. You remember any others Y
.A. Silver Lining. .A.rt4ur White took him. Eight hundred dollars. His profit was about four hundred dollars.
Q. You remember any more Y
.A. A horse called First Star. Of course there was no
profit in that. There was a loss. Lost another horse that
went blind. We lost on that.
Q. You recall any other horses you sold, you got a profit
from¥
A. A horse called Todge, and I think he got seven hundred
and fifty dollars for her; that was split up in different ways.
Q. ·what did you get out of it?
A. I reallv do not remember.
Q. You got something?
.A. Yes.
Q. Can you recall any others f
A. A horse called Shamrock. Got one hundred dollars
off of that.
Q. That makes :fifty dollars .
.A. And a horse he got from Mr. Armstrong.
Q. What was the profit you got from that?
.A. I do not remember. I was in the HoRpital at the time.
Q. Did you get any profit from it?
A. I think so.
Q. Do not remember how much Y
A. No.
Q. That makes the ones you have just enumerated over
three thousand dollars. That is not very bad for a poor
man in the course of two years.
page 26 ~ .A. When you pay a groom or two grooms, go
to horse shows, costs eighty-five dollars a da~r;
if yon do not win anything you lose your eighty-five dollars.
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Mrs. Virginia Rodgers Barker (recalled).

RE-DIRECT EXAMINATION.
By Mr. Stone:
Q. The three thousand dollars approximately that you have
just mentioned Mr. Barker obtained by way of pro.fit from
sales, was subject to numerous expenses, horse show entries,
etc..? Is that what I understand?
.A. Yes, and interest to the bank in borrowing of the money.
Q. Then this was not altogether clear profit or gravy as
it might be termed Y
.A. No. Feed had to be bought and everything.
By Mr. Carter:
Q. You paid the feed bills yourself?
.A. Sam Hall paid half.
Q. .And you the other half, your or Mr. Barker!
A. It would be either paid in cash or I would write a
cheque.
And further this deponent saith not.
.
~
VIRGINIA RODGERS BARKER.
/

And on 21 October, 1938, the following decree was entered:
This cause came on this day to be heard upon the complainant's bill of complaint and exhibit therewith, duly .filed
at Rules; upon the answer of the defendant filed herein; upon
the depositions duly taken and filed on behalf of the complainant; and was argued by counsel.
Upon consideration whereof, it appearing to the Court independently of the admissions of either party in the pleadings . or otherwise, that the complainant, Virginia Rodgers
Barker and the def endaut, John Edward Barker were lawfully married in the City of Richmond, Virginia,
page 27 } on May 28, 1936; that the complainant and the defendant are and have been domiciled in Fauquier
County and State of Virginia. for more than one year next
preceding the commencement of this suit, and that they are
and have been for more than one year as aforesaid, actual
bona fide residents of said County and State; that the complainant and the defendant last cohabited as man and wife
in said County; that the defendant wilfully and without just
cause abandoned and deserted the complainant in said County
and State on July 12, 1938, wliich said aban~onment and
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desertion have continued uninterruptedly from said date until
the present time; and it further appearing to the Court that
one child was born of said marriage, to-wit, John Edward
Alexander Barker, who was born November 18, 1937, who is
now living with his mother, the Court doth hereby adjudge,
order and decree that the complainant and the defendant be
and they are hereby divorced from each other from bed and
board. And the Court doth further adjudge, order and decree that the marital property rights, and particularly the
contingent right of dower or curtesy of each party to this
suit, or in any property now owned or hereafter acquired by
either of them, shall forthwith cease and determine.
And the Com·t doth further adjudge, order and decree
that the complainant be and she is hereby awarded the custody of her infant child, subject, however, to the right on
the part of the defendant to visit said child at the home of
its grandfather, Captain C. R. P. Rodgers, in this County,
from eleven .A. M., until Noon on the first Sunday in each
calendar month, beginning November 6, 1938, and continuing
until the further order of this Court.
And the Court doth further adjudge, order and decree that
the injunction heretofore issued against the defendant be and
the same is hereby dissolved.
And the Court doth further order that this cause be placed
upon the suspended docket of this Court for such
page 28 ~ further proceedings as the parties hereafter may
be advised to take herein.
And on 29 September, 1939, the following decree was entered:
This cause came on this day to be heard upon the papers
formerly read, and upon the motion of defendant by counsel to amend and alter the provisions of the decree entered
herein on the 21st day of October, 1938, with reference to the
right of the defendant to visit the child of the plaintiff and
defendant, to-wit, John Edward Alexander Barker, and was
argued by counsel.
And it appearing to the Court that the grandfather of said
child, Captain C. R. P. Rodgers, is now deceased, and that
it is therefore impossible for the defendant to visit the said
child at the home of the said Captain C. R. P. Rodgers, as
provided for in said decree of October 21st, 1938; it is adjudged, ordered, and decreed that the defendant be permitted
to visit said child at the home of his sister, Virginia Barker,
in Warrenton, Virginia, from 11 .A. M. until Noon, on the
first Sunday in ea.ch calendar month, beginning on the first
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day of October, 1939, and continuing until further order of
this Court.
.And this cause is continued for suc.h further proceedings
as the parties hereto may hereafter be advised to take herein.
And on 29 November, 1939, the following decree was entered:
This cause came on this day to be heard upon the pape1·s
formerly read, and upon the motion of the complainant by
counsel to amend and alter the provisions of the decree entered herein on September 29, 1939, with reference to the
right of the defenda.nt to visit the child of tlle
page 29 ~ parties hereto; and was argued by counsel.
Upon consideration whereof, and by consent of
counsel for both parties hereto as evidenced by their endorsement on this decree, it is adjudged, ordered and decreed that
the defendant be permitted to visit said child at the home
of his Sister, Virginia Barker, in Warrenton, Virginia, from
11 A. M. until noon on the first Thursday in each calendar
month, beginning on December 7, 1939, and continuing until
further order of this court.
And this cause is continued for such further proceedings
as the parties hereto may hereafter be advised to take herein.
And on February 2, 1940, the following decree was entered:
This cause came on this day to be heard upon the papers
formerly filed and read herein, and upon the motion of the
defendant by counsel to amend and alter the provisions of a
decree entered herein on the 29th day of September, 1938,
as amended by decree entered herein on the 30th day of November, 1939, with reference to the right of the defendant
to visit the child of the parties hereto; and was argued by
counsel.
On consideration whereof, and by consent of counsel for
both parties hereto as evidenced by their endorsement on this
decree, it is adjudged, ordered and decreed that the defendant
be permitted to visit said child at tl1e home of his sister, Virginia Barker, in Warrenton, :Virginia, from eleven A. !L.
until Noon on the first Thursday in each calendar month until
the further order of this Court. And it is further adjudged,
ordered and decreed that in the event it is impossible -for
the said child to be brought to the home of the said Virginia
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Barker on the first Thursday of each calendar month on account of weather conditions or the illness of said
page 30 ~ child, then it is ordered that said child be brought
to the home of said Virginia Barker on the next
succeeding Thursday in said calendar month, that the weather
conditions and health of said child will permit.
A.nd this cause is continued for such further proceedings
as the parties hereto may be hereafter advised to take herein.
A.nd on 17 July, 1940, the complainant filed her petition in
these words :
Your petitioner, Virginia Rodgers Barker, begs leave to
file this her petition in the above styled chancery cause now
pending on the docket of your Honor's Court, a.nd thereupon
says as follows :
That on October 21, 1938, your petitioner was awarded a
divorce a mensa et thoro in this proceeding against the defendant John Edward Barker on the ground that said defendant in Fauquier County, Virginia, on July 12, 1938, willfully and without just cause abandoned and deserted your petitioner.
That since the 12th day of July, 1938, and also since the
entry of the aforesaid decree on October 21, 1938, the defendant has continued to be and still is a resident of Fauquier
County, Virginia and your petitioner has not since either
of the aforesaid dates cohabited with the defendant; that
no reconciliation has taken pace or is probable; a.nd that a
separation has continued without interruption between the
parties since said desertion and since the entry of said limited
divorce decree.
Wherefore, your petitioner prays that she may be awarded
a divorce a vinculo matrimonii against the defendant.
In support of this petition your petitioner files
page 31 ~ herewith and as a part hereof the depositions of
herself and others duly taken on July 16, 1940, pursuant to written notice of the taking thereof heretofore served
upon the defendant by the deputy sheriff of Fauquier County,
as will appear from a copy of said notice with the deputy
sheriff's return of service thereof herewith filed and also
made a part hereof.
Respectfully submitted,
VIRGINIA. RODHERS BARKER,
Petitioner.
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And on s~~:"filed her depositions in these words:

V'VIRGINIA RODGERS BARKER,
a witness being first duly sworn, deposes and says as follows:
Q. P\ease state your name and your connection with this

suit.

A. Virginia Rodgers Barker and I am the complainant in
this suit.
Q. Is it true that you have through your attorney given
notice of the taking of these depositions and of the proposed filing of this petition which I exhibit to you for the
purpose of having your limited divorce decree merged into a
decree of absolute divorce.
A. That is correct.
Q. The record shows that on Octoher 21, 1938, you were
awarded a decree of limited divorce against the defendant,
John Edward Barker, on the ground that he without just
cause deserted you in Fauquier County, :Virginia, on July
12, 1938. I will ask you to state whether or not this desertion
has continued uninterruptedly since July 12, 1938.
A. It has.
Q. In other words, you and Mr. Barker have been continuously separated and there has been on reunion whatever
since July 12, 1938 f
page 32 }- A. That is correct.
Q. Is there any probability of a reconciliation or
a reunion between you and the defendant.
A. No, there is not.
Q. What place ·has been the residence and domicile of Mr.
Barker since the date of vour limited divorce decree?
A. Warrenton, Virginia.
Q. Has there been any change whatever in the status of
his residence or domicile since the divorce decree on October
21, 19387
A. No.

Q. He is still a resident of Fauquier County, Virginia, is
he not?

A. Yes.
Q. It is your desire then that the decree of limited divorce
be merged into a decree of absolute divorce on the ground
of desertion by the defendant for more than two years.
A. Yes, it is.
Q. Do you authorize the Notary to sign your name to this
deposition on your behalf?
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Leita Amory Perkifis.

S. 8. Hall? Jr.
. .T

A. I do ..
And further this: deponent saith not.
VIRGINIA RODGERS BARKER.
LEITA A~IORY PERKINS,
a witness being first duly sworn,. deposes and says as follows:

Q. Please state your name and addre·ss.
A. Leita Amory Perkins and I live at Middleburg, Virginia~
Q. How long have you known the complainant, Virginia
Rodgers Barker f
A. All of her life.
Q. How long ha-ve you been a resident of Middleburg in
Loudoun County 1
page 33 ~ A. Since 1921.
Q. You were present here, were you not, at the
taking of the depositions in 1938 in support of' Mrs. Barker's
suit for a limited divorce decree.
A . I was.
Q. Can you state whether or not the separation between
Mr. and Mrs. Barker has continued uninterruptedly since
the date of the limited divorce de·cree on October 21, 1938 t
A. It has to the best of my knowledge.
Q. And there has been no reunion or resumption of marital
relations between them since October 21, 19381
A. None whatever.
Q. Do you think that there is any probability of a reconciliation or reunion between Mr. and Mrs. Barker?
.A. I do not.
Q. Do you authorize the Notary to sign your name to this
deposition on your behalf Y
A. I do.
And further this deponent saith not.
LETTA AMOR,Y PERKINS.
S. S. HALL, JR.,
a witness being :first duly sworn, deposes and says as follows :

Q. Please state your name, residence and occupation.
A. S. S. Hall, Jr., Warrenton, Virginia, and I am Town
Sergeant of Warrenton.
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8. 8. Hall, Jr.

Q. How long have you been Sergeant for the Town of Warrenton?
A. Ten years.
Q. During all of that time have you known Mr. John Edward Barker, the defendant?
A. I have.
Q. You also were one of the complainant's witnesses in
her original suit for limited divorce, were you not?
A. I was.
Q. This limited divorce decree was entered on
page 34 ~ October 21, 1938, and I will ask you to state how
frequently you have seem Mr. Barker since that
time.
A. Every day I would say.
Q. In wha.t County is Mr. Barker domiciled and of what
County is he a resident Y
A. Fauquier County, Virginia.
Q. Has there been any change whatever in the status of his
domicile or residence since October 21, 1938?
A. Not any.
Q. Has the separation between the complainant and the
defendant continued uninterruptedly since the limited decree was entered on October 21, 1938?
A. It has.
Q. Has there been any reunion or resumption of the mar: :
relations since that date¥
A. There has not.
Q. Do you think there is any probability of a reunion or
reconciliation between them?
A. I do not.
Q. Do you authorize the Notary to sign your name to this
deposition on your behalf Y
A. I do.
And further this deponent saith not.

S. S. HALL, JR.
And thereupon on the same day the following decree was
entered:
This cause having been reinstated on the docket at the
motion of the complainant, came on this day to be heard
upon the papers formerly read and the proceedings had there-
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in; upon the petition of the complainant, Virginia ·
Rodgers Barker, this day filed, praying that the
decree of limited divorce heretofore entered in this
cause on October 21, 1938, be merged into a decree of absolute divorce; upon the depositions talrnn on behalf of the
complainant, after due notice in writing to the defendant
of the taking thereof, which said depositions were this day
filed; and was argued by counsel for the complainant.
Upon consideration whereof, it appearing to the court that
the defendant, John Edward Barker, without just cause or
excuse deserted the complainant, Virginia Rodgers Barker,
in Fauquier County, Virginia, on July 12, 1938, which said
desertion has continued uninterruptedly since that date until
the present time; that the said parties have not been reconciled to each other since the rendition of the former decree
entered herein on October 21, 1938, and that no reconciliation
is probable; that the defendant is now and has been since the
date of said former decree continuously domiciled in the
State of iVirginia and also has been and is now an actual
bona fide resident of Fauquier County, Virginia, it is hereby
adjudged, ordered and decreed that said divorce from bed and
tboard be and the same is hereby merged into a decree of divorce from the bond of matrimony; and that the said Virginia
Rodgers Barker, complainant and John Edward Barker, defendant, be and they are hereby forever divorced from each
other, but neither of said parties shall be allowed to marry
again within six months from the date of this decree.
And this decree is final and the cause is hereby ordered
to be stricken from the docket. However, the former decrees entered herein respecting the custody of the child shall
remain in force until further order of the court.
page 35

~

And on 27 December, 1940, the complainant filed her petition in these words:
To the Hon. J. R. H. Alexander, Judge of said Court:
Your petitioner, Virginia Rodgers Barker, begs
leave to file this petition in the above styled chancery cause now pending in the Circuit Court of
Fauquier County, Virginia, and thereupon shows to the Court
as follows:

page 36

~

That under the terms of a decree entered in this cause on
July 17, 1940, she was awarded the absolute divorce against
the defendant, John Edward Barker, with the provision in
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said decree that all former orders entered in this cause respecting the custody of the inf ant child, John Edward Alexander Barker, should remain in force until further order of
the Court.
In this connection your petitioner also prays that all of
the papers, pleadings and proceedings heretofore filed and
entered in this cause be read in connection with aud be made
a part of this petition;
That your petitioner will on January 17, 1941, marry one,
Carl Darnell, who is a Captain in the military forces of the
United States and who is now stationed at @ort Myer, Virginia, but definite orders have been received by him under
the terms of which he will be transferred to Fort Riley,
Kansas, for an indeterminate period, which transfer will take
place some time during the month of February, 1941; that
after your petitioner and Captain Darnell have been trans- ·
f erred to Fort Riley, Kansas, it will not only be impracticable,
but. impossible, to comply with the Court's decree heretofore
entered respecting the visits to said infant child, who was
born November 18, 1937, which decree provides for monthly
visits of one hour each, once each calendar month, in Warrenton, Virginia, by the father, John Edward Barker, the defendant herein, until your petitioner and Captain Darnell
are transferred to Fort Riley, Kansas, as above stated, it
would be a very simple matter to continue in obedience to
said former decree respecting the visits to said child, and
it is in anticipation of this transfer that your petitioner is
taking this step and praying that an order may be
page 37 ~ entered to become effective upon said transfer respecting; the visits to this child.
Your petitioner further avers that under the terms of
all of the deerees heretofore entered in this cause the absolute
custody of said infant child has been a.warded to your petitioner, who is and was the innocent party in this divorce
suit, but the defendant was afforded the right to visit said
child in Fauquier County, Virginia, but never for more than
once in each calendar month and never for more than one
hour per visit.
Your petitioner further avers that she is a fit and suitable
person to continue to have and enjoy the custody of this child,
who is of very tender years, and further avers that Captain
Carl Darnell is exceedingly fond of this child and the child
is likewise fond of him and that your petitioner and her
said intended husband will always maintain a proper and
suitable home and environment for the upbringing of this
child, and furthermore, your petitioner, herself, is supplied
with ample and adequate means with which to maintain and
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support this child in accordance with his accnstomed station
in life, and at no time since the original separation between
your petitioner and the defendant on July 12, 1938, has the
defendant been called upon to contribute in any way to the
support of this child.
Wherefore, the premises considered, your petitioner prays
that this cause may be 1·estored to the active docket of this
Court, that the said John Edward Barker may be made a
party defendant to this petition and be required to answer the
same, but answer under oath is hereby expressly waived, that
all proper process may issue and that the Court may, after a
full hearing on the merits of this petition, decree that th_e
custody of said infant child may continue to remain with your
petitioner, but that an appropriate order may be entered
changing and modifying all decrees heretofore entered by
the terms of which your petitioner was required to
page 38 r surrender the said infant child at stated times and
places for the purpose of enabling the defendant
to visit said child, and that instead thereof it be decreed that
the defendant be accorded the right to visit said infant child
at reasonable and proper times, at such places where the
child may be residing with your petitioner; and that your petitioner may .ha:ve all such other, further and general relief
as the natnve of her case may require and to the Court shall
seem7ee.

VIRGINIA ROD.GERS BARKER.
And on 30 December, 1940, the respondent filed answer
thereto in these words :
·
To the Honorable J. R. H. Alexander, Judge of the sa1d
Court:
Comes now John Edward Barker and begs leave to file his
Answer to the Petition filed in the above cause insofar as he
is advised that he is required to answer, and thereupon states
to the Court as follows :
Your defendant admits that under the terms of a decree
entered in this cause on July 17, 1940, Virginia R.odgers
Barker was awarded an absolute divorce against this defendant, with a provision in said decree that the order entered
respecting the custody of the infant child, J olm Edward Alex·
ander Barker, should remain in force until further order of
Court.
Your Defendant is without knowledg·e as to the plans of
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Virginia Rodgers Barker to marry one Carl Darnell, ,Tl'.,
a Captain in the military forces of the United States, but on
information and belief, believes said statement to be true;
Your defendant is further without knowledge of the terms
of the transfer of Ca.rl Da.rnell, . Tr., from F ort Meyer, Virginia but accepts as true the said statement.
page 39 ~ Your defendant further admits that under the
terms of the decree with reference to the custody
of said infant, ,Virginia Rodgers Barker was required to
bring said infant child to the home of your defendant's sister,
Virginia Barker, in Warrenton, Virginia, to permit your defendant to see the said child between the hours of 11 A. M.
and noon on the first Thursday in each calendar month until
further order of the court.
Your defendant further admits and avers that Virginia
Rodgers Barker is supplied with ample and adequate means
to maintain and support herself and her child and further
avers that for that reason there was no provision made in
the decree at the time of its entry for the payment by your
defendant of maintenance to Virginia Rodgers Barker for herself or the infant.
Your defendant avers that Petitioner, Virginia Rodgers
Barker, has failed to comply with the decree entered with
ref ere nee to the custody of the said infant in that she has
not brought said infant to the home of your defendant's
sister, Virginia Barker, in Warrenton, on each Thursday of
the calendar month; that your defendant has only been permitted to see said infant at infrequent intervals.
Your defendant further states that it is his intention to remarry, a lady of high character and standing in the County
of Fauquier, Virginia, after the decree in this case becomes
final and that upon so doing he is reopening and will maintain
a residence in W arrcmton, Virginia, where he formerly resided with Petitioner, Virginia Rodgers Barker, and that
he will ma1nta.in there a proper a.nd suitable home and environment for the upbringing of the said infant and has adequate
means to maintain and support said child in his home at
Warrenton, Virginia.
Your defendant further avers that in that petitioner intends
to marry an officer of the Military forces of the
page 40 ~ United States and ha.s alleged that she desires to
remoYe the child from the jurisdiction of this court
and at the present time to Fort Riley, Kansas, which is some
1,500 miles from Warrenton, ,Virginia, the residence of your
defendant, and that in view of the troublous times and because of the regulations of Military Forces of the United
States, in the future Captain Carl Darnell, Jr. may be trans,
1
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ferreA to other Army Posts throughout the United States,
and without the United States, so that it would be impossible
for vour defendant to visit or see the said infant son.
Your defendant further avers that in view of such circumstances and in view of change of his condition so that he
is now able to provide a suitable and adequate home for
said child; that the said decree granting absolute custody
of the said infant to Virginia Rodgers Barker should be
amended so that your defendant be allowed partial or absolute custody of the said infant.
Wherefore your defendant prays that the prayer of the
petition of Virginia Rodgers ·Barker be denied insofar as to
permit her to take said infant from the jurisdiction of this
court without adequate provision for your defendant to see
and visit said child; that sa.id decree of custody be amended ·
in that it provides that Petitioner, Virginia Rodgers Barker
be granted custody of said child for the period from September through June of each year, and that your defendant have
custody of .said child in his residence at Warrenton, Virginia,
and for at least the Months of July and August of each year,
and that said decree b~ further amended to require Virginia
Rodgers Barker to pay a part of the cost of transporting the
said child from wherever she may be should the child be in
her custody at a place without the United States, and that
·
the said Virginia Rodgers Barker be required to
page 41 ~ furnish security of some kind that she will duly
perform said decree and see that the said child
is returned to the residence of defendant at Warrenton, Virginia, for the said Months of July and August of each year.
Your defendant further prays that in that Petitioner, Virginia Rodgers Barker desires to remove said infant from
the custody and jurisdiction of this court, that in the event
she is not willing by some security such as may be deemed
proper by the court to evidence her good faith to send said
child to defendant for such period as the court may deem
proper; that the decree entered in this cause be amended and
absolute custody of such child be awarded to defendant, with
such provision for Virginia Rodgers Barker to see said child
as this court may deem equitable in the premises; and defendant prays for such other and further relief as may seem
just and proper to the court.

JOHN EDWARD BARKER.
· And on 2 January, 1941, the complainant filed depositions
in these words :
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y";irst came
MAY JETER,
a witness of lawful age, who, being :first duly sworn, deposes

as follows:
Q. Please state your name, age, residence and occupation.
A. My name is Sarah May Jeter, I am thirty-eight years
old, 1309 Irving Street, N. W., Washington, D. C. I am a
trained nurse.
Q. How long have you been living in Washington, D. C. Y
A. I came here in 1924. I kept my residence in West Virginia a few years.
Q. Have you been living in Washington since 1925?
A. Yes. I did keep my residence in West Virginia few
years, especially while I was in training.
Q. Are you at present an actual resident of
page 42 } Washington, D. C. t
A. Yes. I have no other residence.
Q. So far as you know you will be residing in Washington
on January 2, 1941 f
A. Yes.
Q. Do you have any residence in the State of ,Virginia 'l

A. No.
Q. Please state whether or not you were employed by Mr.
a.nd Mrs. John Edward Barker to nurse their infant child
while they were living in Warrenton, Virginia.
A. Mrs. P. 0. Coffin called me here, or got the hospital to
call me, and took me down and Mrs. Barker paid my fee for
my services while I was there.
' Q. Did she pay you by check?
A. Yes.
Q. Was it her personal check?
A. I don't remember how the check was signed. I do remember her writing it, but I don't remember how the check
was signed, whether it was a joint account or not.
Q. Please state in what year and month. you were in the
home of Mr. and Mrs. Barker in Warrenton.
A. June, 1938. I think from about the 20th to the 27th, but
I am. not sure about that. It was part of the time in June.
Q. Was the child you were called upon to nurse J olm Edward Alexander Barker?
A. So far as I know he was called ''Baby Barker''. I don't
remember the baby's na.me.
Q. It was the only child of Mr. and Mrs. Barker in the home
at that time!
A. Yes.
Q. How old was the child at the time you nursed him t
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May Jeter.
A. I think about six or seven. months. He wa.s not walking.
Q. Was he illf
A. Yes, that was why I was called to nurse him ..
page 43 ~ · Q. Please state whether you had occasion, while
.
in Mr. and Mrs. Barker's home i11 Warrenton, to
see Mr. Barker frequently.
A. I saw Mr. Barker, but I cannot say I saw him frequently ..
He was not in the house and upstairs where I was with the
child most of the time. The baby was sick and was in his
room most of the time for the few days I was there, of course ..
Q. Did Mr. Barker show any particula1' interest in the child
while yon were there·?
A. I remember he came to the room once and inquired and
one time when I was in the kitchen he inquired about the
baby. He was courteous to me while I was there, but I did
not see muc]1 of him. He didn't come to meals while I was
there.
Q. Was Mrs. Barker in the home rather constantly while
you were there f
A. Yes, she was nearly always in the house. She made
some trips into Warrenton a few times.
Q. Please state whether Mrs. Barker showed any interest
in the child.
A. She seemed very much wonied, especially when I :first
went as the baby was quite ill.
Q. Did she show greater concern than Mi'. Barker¥
A. Yes, I would think so.
Q. I believe you stated Mr. Barker did not take his meals
at the home while yon were there Y
A. He ma.y have been at home, but he was never at the
table.
Q. Was Mrs. Barker there Y
A. Mrs. Barker, the other nurse and I were there, unless
the other nurse would relieve me.
Q. Did Mr. Barker stay at home and take any active interest
in his home while you were there, or was he away most of
the timef
A. I do not know about that. He was either at the stables
or maybe around the farm, I would not have known. He was
not at the house much while I was there.
Q. Would he be there at nighU At home?
page 44 ~ A. I think he was, although I don't particula1·ly
remember about that.
Q. I hand you a cheek drawn on the Peoples National Bank
of Warrenton, dated June 27, 1938, for $47.00, signed by Vir-
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May Jeter.

ginia R. Barker, enuorsed on the back by May Jeter and ask
you if that was the check given to you in payment of your
services?
A. That is my '3ignature. It looks like the check.
M:r. Kuykendall: We offer this check in evidence as Petitioner's Exhibit A. to be filed with the testimony of May
Jeter and read as a part thereof.

Q. Please state whether it appeared to you that Mr. Barker
was drinking· rather constantly while you were in his home1
A. Yes, I would say my impression was that he was drinking rather constantly.
Q. You have testified that your recollection is that :Mr.
Barker inquired probably twice· about the child. Is that correct?
A. As well as I remember. It may have been more, but I
do remember his comiug to the door of the child's room, and
I do remember once while I was making the baby's formula
in the kitchen. There may have been other times.
Q. From what you saw, did Mr. Barker show any particular interest in the child or were his inquiries merely casual t
A. No, I think he was sincere. Perhaps he was a little bit
worried. I don't say he went out of his way at all about it.
Q. From what you saw of 1\fr. Barker, while you were in his
home, would you say that he manifested such an interest in
the child and conducted himself in a manner that in your
judgment would make him a proper and fit person to have the
custody and control of that child 7
A. No, I don't think so.
page 45 ~ Q. ·why do you say you don't think he should
have the custody or control over the child f
A. Well, mainly because he had been drinking and in case
of an emergency he would not have been of much assistance
with a sick child.
Q. Of· course, you do not know anything about him at the
present?
A. No, I have never seen him again.
Q. Do you authorize the stenographer to sign this deposition for you and on your behalf f
A. I do.
And further this deponent saith not.

MAY JETER.

f

-
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At the same time and place came

MARIA BREN.NAN,
a witness of lawful age, who, being first duly sworn, deposes
as follows:
Q. Please state your name.
A. Maria Brennan.
Q. How old are you 7
A. Forty-two.
Q. Where do you live Y
A. My home is in Philadelphia.
Q. Is your home at present in Philadelphia Y
A. Yes, sir.
Q. Do you ha':e any home in Virginia t
A. No, sir.
Q. What is your occupation?
A. Child's nurse. I am now working in Washington.
Q. Please state whether you were employed as the nurse
for John Edward Alexander Barker in the year 1938 T
A. Yes, sir.
Q. Where did you nurse this child?
A. Warrenton, Virginia.
Q. In the home of Mr. and Mrs. Baker?
A. Yes, sir.
pag·e 46 ~ Q. Do you recall what months you were there!
A. I was there from June until August.
Q. From the latter part of June!
A. Yes, sir, until August.
Q. What time in AugusU
A. I think it wa::; the 15th of August.
Q. Who arranged for you to go to Warrenton to look after
this child?
A. Mrs. Coffin.
Q. Did Mr. Barker talk to you about your duties or about
what your work should be, or how much you should be paid?
A. No, sir, he did not.
Q. He did not make any arrangements with you 1
A. No, sir.
Q. ·who did make the arrangements?
A. Mrs. Coffin.
Q. Who paid you for your services T
A. Mrs. Barker.
Q. Did she pay you with her checkf
A. Yes, sir.
Q. During the time you nursed this child in Warrenton,
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-Maria Brennan.

please state whether Mr. Barker showed any fatherly interest or concern in the welfare of the child.
4. No, sir, he did not, not that I know of. He never took
it, or never came into the room to see it.
Q. Did he ever consult you about the welfare of the child
or what he could do for the child t
A. No, sir.
Q. Did Mrs. Barker exhibit an unusual interest in the
child?
A. Yes, sir. She did.

Q. Please state to what extent.
A. She always came and took the child downstairs for me,
and she would carry it up and eve:ry time she came into the

house she came to see the baby. She used to play
with it on the porch and play with it in its little
crib.
Q. Where, if you know, did Mr. Barker spend most of his
time while you were there Y
A. He must have spent it outside, I didn 1t see him in the
house.
Q. Did Mrs. Barker show the kind of concern and interest
in the child that a mother should 7
A. Yes, sir, she did.
Q. ·was she a devoted mother to her child!
A. Yes, she was while I was there.
Q. ·would you say Mrs. Barker was a devoted mother?
A. Yes, sir.
Q. Would you_ say that Mr. Barker was a devoted father?
A. No, I couldn't say that.
Q. Was the child sick at any time you were there?
A. It was sick once.
Q. During the time the child was sick did Mr. Barker show
any unusual concern,
A. He used to come in in the mornings to see the baby, and
at night, but that was all, but Mrs. Barker was there with
it always all the time while it was sick.
Q. Did Mr. Barker take his meals at his home while you
were there!
A. Yes, sir.
Q. All the time, or only part of the time?
A. Some times he was and other times he was not.
Q. Would he remain away from home any length of time!
A. He was away once for a couple of days. I know that,
and he didn't show up at all. I don't know where he was.
page 47

~
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Maria Brem1.art..
He may have been over in Warrenton, but I know he was not
there.
Q. During the time you were in Wan-enton, in the: home of
Mr. and Mrs. BE:trk~r, did Mr. Barker rather frequently go
away in the morning and not return until late at
page 48 ~ night t
A. He would go away about twelve or half past
and return about :;even or eight o'clock at nig·ht.
Q. While you were there was Mr. Barker employed, do yon
knowT
A. I don't know.
Q. Do you know that he was not workingf
A. She done most of the work herself, I know.
Q. What you mean is that you don't know whether Mr.
Barker had employment from which he de·rived an income!
A. No, sir. I don't know.
Q. You stated that 1\frs. Barker did most of the work. D<..
you mean the work around the house T
A. Yes, sir. She worked around the house.
Q. Did Mr. Barker do any of the work about the house·!
A. No,. not that I know.
Q. Please state whether, from your own knowledge, Mr.
Barker was drinking a gTeat deal while you were theret
A. Yes, he was.
,~. It was noticeable T
A. Yes, sir.
Q. Can you state w·hether Mr. Barker, during the time you
were in his home, in any way mistreated Mrs. Barker or gave
you any concern for the safety of both the child and Mrs.
.Barker?
A. There was one day at the table he ga':e her terrible looks.
I know he did that. He jumped up from the table and went
out and didn't come back for two days after. He was drinking that day.
Q. Did Mrs. Barker ever come to your room and stay witb
you while you were in the house because of his mistreatment
of herf

A. Yes, sir.
Q. How frequentlyf
A. About two oi· three days she did stay.
pag·e 49 ~ Q. Do you know why?
A. I was afraid of him myself some times.
Q. Was that because he was drinking to excess f
A. Yes.
Q. Did you actually have any apprehension for the welfare
and safety of the child and yourself while he was drinking!
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llforia Brennan.

A. Yes, I did.
Q. Do you recall on one occasion that Mrs. Barker went
to your room in the evening and you fastened the door to keep
him from hurting the child?
A. He was pretty well that night. He was talking to himself downstairs and I was afraid of him myself that night.
Q. What did you do to prevent Mr. Barker from coming into
the room¥
A. I put a chair against the door. I was afraid he would
come in, and I put the chair ag·ainst the door.
Q. And Mrs. Barker was in there with you?
A. Yes, sir.
Q. Did Mrs. Barker say that she had come to your room because she was afraid?
A. No, she did not, but I know she was afraid of him. She
came and laid down beside me in the bed.
Q. You knew why she was there f
A. Yes, sir. I knew.
Q. Where was the child?
A. The child was in the crib in the same room I was in.
Q. Did Mr. Barker f:Ver play with the child or take him
out or want to hold him?
A. He did some times. Once in a while he would take it
in his arms on the lawn. That was all.
Q. How frequently would that occur?
A. Perhaps once a week or so he might come and take it
in his arms to take it to see the chickens or something like
that.
page 50 ~ Q. Did he ever play with the child f
A. Not while I was there, he did not.
Q. Were there ever times, while you were there, that it
became necessary to Rend into Warrenton for medicine or
other provisions for the household Y
A. Mrs. Barker went herself.
Q. Why was that! W11y did she go Y
A. Because he was not there to go.
Q. Were there any times that Mr. Barker was at home
that Mrs. Barker wou]d go to ,varrenton to get provisions
or get medicine for the child?
A. She went for the baby food in the morning.
Q. ·why would she g-o and not ask him to go Y
A. He wouldn't come back with the things for hours after
he went away, he won1dn 't come hack again. She couldn't
d~pend on him because he was drinking.
Q. From what you saw of Mr. Barker would you say he
was a kindly, considerate person, or was he inclined to be unconcerned about anybody but himself Y

Supreme Court of Appeals of Virginia

76

Maria Brenlfl,an.

A. No, I don't think so. I don't think he was concerned
about his child or his wife, either.
Q. From what you saw of Mr. Barker during the time
you were in his home, and the child was in his home, would
you say that he was a person who was a fit and proper one
to have the custody of the child 1
A. No, sir. He was not.
Q. Would you say it would be safe and to the best interest
of the child that he be permitted to have him even for short
. periods of time 7
A. No, I don't think so. He was not capable of having the
child any time.
Q. From what you observed of Mr. Barker and from what
you saw of his lack of interest in the child, would you say
you could depend on him to look after the child's interest and
be with the child even if he had the custody of
page 51 ~ him?
A. No, sir.
Q. As between Mr. and Mrs. Barker, who do you think
should be gi~en the custody and control of the child 1
.A.• Mrs. Barker.
Q. Do you feel she is the proper and fit person to look
after the child and give him the best advantages and the best
careY
A. Yes, sir.
Q. How long were you engaged in the business of nursing
children prior to the time you were with Mrs. Barker?
A. I've been nursing children about twenty-two years.
Q. While you were living in Mr. Barker's home, please
state whether he left Mrs. Barker and refused to return?
A. Vv ell, I think he was drinking the same time that he did
leave.
Q. Did he leave Y
A. Yes, sir.
Q. Did he return? Or did he make any inquiry about the
r.hild?
A. No, sir. He never came ha.ck while I was there and
then we went away.
Q. Did you leave with Mrs. Barker when she went to her
mother's home in Massachusetts?
A. Yes, I went with them.
Q. Did you look after the child while they were in Massachusetts?
A. Yes, sir.
Q. as the child given the proper care, attention and advantages by Mrs. Barkerf
A. Yes, sir.

,v
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Q. Do you authorfae the stenographer to sign your name
to this deposit.ion for you and on your behalfY
A. Yes, sir, I do.
And further this deponent saith not.

MARIE BR~NN-AN.
page 52· }

And 011 the same day the following decree was
entered.:

'I.1his cause caine on this day to be heard in vacation by
consent of parties upon the papers formerly read; upon tbe
depositions duly taken and filed in this cause on December
:n, 1940; upon the petition of Virginia Rodgers Barker to
amend the decrees heretofore entered, providing for the custody of the infant, John Edward Alexander Barker, and upon
the answer of the d<~feudant, John Edward Barker to said
petition; and upon a general replication thereto, upon evidence of witnesses tak,.m ore teniis before the court by consent
of counsel and upon facts that the Court knew of his own
knowledge and so stated by it to counsel and the respective
parties; and was ,irg'Ued by counsel.
Upon consideration whereof it appearing to the Court that.
the proposed change in the status of both the complainant
and the defendant will render it impracticable and burdensome to continue the order for the custody and visitation of
said child heretofore d< creed, it is adjudged, ordered and de·
creed that Virginia Rodgers Barker be and is hereby granted
the custody of the· infant, John Edward Alexander Barker
for eleven months of each calendar year, and that John Edward Barker is awai-ded the custody of said infant child for
the month of June, of each year. And it is further ordered
that Virginia Rodgers Barker deliver said child to the custody of John Edward Barker at Warrenton, Virginia, on the
first day of June of ea<~h year, and that John Edward Barker
bear the cost of transporting said child to Warrenton, and
that Virginia Rodgers Barker bear the costs of transport.ing said child from ·warrenton to such place as she may he
Rt the end of the mouth of June.
It is further ordered that this order shall remain in full
force and effect until the further order of this Court.
And the Court doth further adjudge, order and
page 53 ~ decree that should either party hereto desire to
:file further pleadings in this cause involving the
future custody of said infant, this cause is retained on the
docket for such purpose, and in the event the defendant, John
1
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Edward Barker desires to file a petition, and in the event
the said Virginia Rodge?rs Barker be beyond the State of
Virginia, then a copy of said petition shall be served upon
counsel of record for the said Virginia Rodgers Barker, at
least thirty days before action can be taken on said petition,
such service to have the same force and effect as if served
upon the said Virginia Rodg·ers Barker in person.
To which said action of the Court in considering facts not
disclosed by the record, and in denying the prayer of petitioner's petition and in awarding the defendant the right to
the control and custody of said infant child as aforesaid, during the month·of June· of each year, the petitioner hy counsel
excepted.
The Clerk of the Circuit Court of Fauquier County, Virginia will enter the foregoing as a vacation decree upon the
current chancerv order book in his office.
Given under my hand in vacation at War:renton, Virginia,
this the 2nd day of January, 1941.

J. R.H. ALEXANDER, Judge.
And on 25 April, 1941, the complainant .filed her petition
in these words :
Your petitioner, Virginia Rodgers Darnell 1 respectfully
shows to the Court as follows, to-wit:
6

One: That she is the d&ughter of Alice M. Coffin, the wife
of P. 0. Coffin, who lives with her husband in Washington,.
D. 0., and that she was married, at her mother's residence in
Washington, D. C., on January 17, 19'41, to Carl Darnell, who
is a Captain in the regular Army of the United
page 54 ~ States of America.
.
Two: That on May 28, 1936, your petitioner
married John Edward Barker, from whom she was subsequently divorced, ns hereinafter will more fully appear, as follows, to-wit:
(a) That in July, 1938, your petitioner filed her suit for
divorce from the said ,John Edward Barker, and in her bill
complained that the only child born of the marriage was John
Edward Alexander Barker, who was born November 18, 1937,
and who was living with and was supported by your petitioner; that the parties lived in Warrenton, Virginia; that
since the first part of January, 1938, John Edward Barker
had been intemperate in the use of intoxicants.
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(b) On July 12, 1938, petitioner's said first husband deserted her, declared he would no longer live with her and
moved away with his horses and other livestock.
( c) Petitioner averr~<l that her said first husband was subject, at times, to drunken fits of anger and asked protection
for her infant son and her property.
( d) Petitioner prayed, among· other things, for a divorce
from bed and board, on the ground of desertion, for the exclusive custody of her s~id infant son, and for an injunction
to protect her.
Three : On July 15, 1938, this Court granted the injunction
prayed against annoyance of petitioner by her said first hus··
band, but, subsequ0ntly dissolved the injunction.
}'our: August 19, 1938, John Edward Barker filed his answer to petitioner's bill, denied his intemperate use of intoxicants, denied that he was cruel and brutal in his language,
admitted the temporary right of the complainant to their inf ant son, because of his tender years, but asked that the Court
later grant him the right to see his son at reasonable times.
Five: In support of the averments of the bill,
page 55 t your petitioner's deposition was taken and other
depositions were taken, that will be found in the
record of said cause.
Six: On October 21, 1938, said cause came on to be heard
upon the pleadings and the evidence, the jurisdiction of this
Court was recited and the Court decreed, in part, as follows,
to-wit: "That the defendant wilfully and without just cause
abandoned and deserted the complainant in said County and
State, 011 July 12, 1938, which said abandonment and desertion have continued uninterruptedly from said date until the
present time; and it further appearing to the Court that one
child was born of said marriage, to-wit: John Edward Alexander Barker, who was born ,November 18, 1937, who is now
living with his mother, the Court doth hereby adjudge, order and decree that the complainant and defendant be and
they are hereby divorced from each other from bed and
board. And the Court doth further adjudge, order and decree that the marital property rights, and particularly the
contingent right of mfftesy of each party to this suit, or in
any property now owned or hereafter acquired by either of
them, shall forthwith cease and determine. And the Court
doth further adjudge, order and decree that the complainar,t
be and she is hereby a.warded the custody of her infant child,
subject, however, to the rig·ht on the part of the defendant
to visit said child at the home of its grandfather, Captain
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C. R. P. Rodgers, in this County, from eleven A. M., until
Noon on the first Sunday in each calendar month, beginning
November 6, 1938, and continuing until the further order of
this Court * "Ii' * .''
The cause was retained on the suspended docket for such
further proceedings as the parties may be advised to take.
Seven: ·By a decree entered in said cause September 29,
1939, the death of Captain Rodgers, mentioned in the last
paragraph, was suggested and it was ordered that
page 56 t the defendant be permitted to visit his child at
the home of his sister, Virginia Barker, in Warrenton, Virginia, on the first Sunday in each calendar month,
beginning on the first day of October, 1939, and continuing·
until further order of the Court, and provision was made for
a postponement of visits caused by bad weather.
Eight: On July 17, 1940, your petitioner averred the divorce that she had been granted by this Court on October 21,
1938, from bed and board; averred that no reconciliation had
taken place with her husband, and that no such reconciliation
was probable; averred that the separation had continued
without interruption sii)ce his desertion, and in, support of
said averment, she took depositions.
Nine : On July 17, 1940, this Court merged the decree of
limited divorce into a decree of absolute divorce and concluded as follows: '' And this decree is final and the cause
is hereby ordered to l.,e stricken from the docket. However,
the fonner decrees entered herein respecting the custody of
the child shall remain in force until further order of the
court.''
Ten: Your petitioner avers that her former husband, J obn
Edward Barker, contributed nothing to the support of yonr
petitioner and her infant son from the time that he deserted
them as aforesaid.
Eleven: That before said divorce from bed and board, aftel'
she was deserted petitioner removed, with her infant son,
from Warrenton to the Summer home of her mother, in Massachusetts where she aud her infant son were given a comfortable home and where they continued to remain until they
rt~turned to Mrs. Coffin 1s Washington home in Oct., 1938.
Petitioner has lived with her mother until she married Capt.
Darnell and so has her infant son.
Twelve: That when the date of the marriage of your petitioner with Captain Carl Darnell was ·fixed, your
page 57 ~ petitioner, on December 27, 1940, filed her petition
before this Honorable Court in which she recited.
with greater brevity, the facts hereinbefore set forth, and
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then averred that she wou1d, on January 17, 1941, marry Captain Carl Darnell; that he had received definite orders transferring· him to Fort Riley, Kansas, for an indeterminate period, becoming effective in February, 1941, and that after the
transfer to Fort Riley, Kansas, it would be impossible to comply with the Court's order to bring the petitioner's infant child
to see his father in Warrenton, Virginia. Said petitioner advised that in all of the decrees entered in her suit for divorce
against her first husband, this Court had awarded to her the
absolute custody of said infant child because she was the innocent party in the divorce suit; but that her first husband
was awarded the right to visit the said infant child once a
month for one hour per visit. Petitioner averred that she
and her husband would conduct a suitable home for the child
and would support him adequately, in accordance with his accustomed station in life, and repeated that the defendant had
not been requested to contribute anything to the support of
his infant son since the original separation. Petitioner's
prayer was that the cause be restored to the active docket of
this Court, that ,John Edward Barker be made a party defendant, and that the decree covering ~isits of the child to
his father be amended to the end that the defendant, J olm
Edward Barker, be awarded the right to visit his said infant child, at reasonable and proper times, at such places
where the child might l1e residing· with your petitioner, and
that petitioner be granted general relief.
Thirteen: John Edward Barker filed his answer, objecting
to the relief prayed, and this cause came on to be heard, in
vacation, by consent of counsel, before the Honorable Judge
to whom this petition is addressed, upon the folpage 58 } lowing depositions taken and duly filed on behalf
of your petitioner, before Emma I. Hoffer, Notary
Public in and for the Di strict of Columbia, of May Jeter,
Maria Brennan; and upon testimony taken ore tenus before
this Court, in Warrenton, Virginia, (a transcript of which
testimony was duly made a part of the record of this- cause
by a decree of this Court), of your petitioner, Virginia Rodg.
ers Darnell, and for the defendant, the testimony was so
taken of Courtland H. Smith, of Ernest L. Redmon, of John
Edward Harker, whereupon the Court decided the matter
before it, to which certain objections were made by petitioner,
by counsel, and exceptions noted, as will appear by the decree entered January 2, 1941, in words and figures as follows,
to-wit:
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"Virginia :

''In the Circuit Court of Fauquier County..
"Virginia Rodgers Harker
' ' 'V.

'' John Edward Barker.

''UECREE.
"This cause came on this day to be heard, in vacation by
consent of parties upon the papers formerly :read; upon the
depositions duly taken and filed in this cause on December
31, 1940 ; upon the pP-tition of Virginia Rodgers Barker to
amend the decrees heretofore entered, providing for the custodv of the infant, John Edward Alexander .Barker, and upon
the., answer of the defendant, John Edward Barker to said
petition; and upon a general replication thereto, upon evidence of witnesses taken ore ten,us before the Court by consent of counsel, and upon facts that the Court knew of his own
knowledge and so stated by it to counsel and the respective
parties ; and was argued by counsel.
''Upon consideration whereof it appearing to the Court
that the proposed change in the status of both the complainant and the defendant will render it impracticable and bn!·clensome to continue the order for the custody and visitation
of said child heretofore decreed, it is adjudged,.
page 59 ~ ordered and decreed that Virginia. Rodgers Barker
be and is her-eby granted the custody of the infant,
John Edward Alexander Barker for eleven montl1s of each
calendar year, and that John Edward Barker is awarded the
custody of said infant child for the month of June, of each
year. And it is further ordered that Virginia Rodgers Barker
deliver said child to the custody of John Edward Barker at
Warrenton, Virginia, on the :first day of June of each year,
and that John Edward Barker bear the cost of transporting said child to Warl.'enton, and that Virgfoia Rodgeri;;
Barker bear the cost of' transporting said child from Warrenton to such place as she may be at tl1e end of the month
of June.
"It is further ordered that this order shall remain in full
force and effect until the further order of this court.
'' And the Court dotI1 further adjudge, order and decree
that should either party hereto desire to file further pleadings in this cause inv0hing the future custody of said infant, this cause is retained on the docket for such purpose:

Virginia R. Darnell v. John E. Barker

83

and in the event the defendant, John Edward Barker clesires to file a petition, and in the event the said Virg'inia Rodgers Barker be beyond the State of Virginia, then a copy of
said petition shall be served upon counsel of record for the
said Virginia Rodgers Barker, at least thirty days before
action can be taken on said petition, such service to have the
same force and effect as if served upon the said Virginia
Rodgers Barker in person.
'' To which said action of the Court in considering far.ts
not disclosed by the r~cord, and in denying the prayer of p~titioner 's petition and in awarding the defendant the rig·ht to
the control and custody of said infant child as aforesaid, during· the month of .June of each year, the petitioner by counsel excepted.
'' The Clerk of the Circuit Court of Fauquier
page 60 }- County, Virgiuia, will enter the foregoing as a vacation decree upon the current chancery order book
in his office.
'' Given under my hand in vacation at Warrenton, Virginia,
this the 2nd day of tlaIJuary, 1941.

/s/ "J. R.H. ALEXANDER,
''Judge, Circuit Court Fauquier
County, Virginia."
:mntered January 2, 1941, Chancery Order Book 22, Page
458.
In support of the avl°~rments herein, petitioner refers specifically to the decree::; and pleadings, as hereinbefore recited,
and prays tba t they be read as a part of this petition.
Your petitioner delayed bringing her said infant son from
her mother's home in Vv ashington, D. C., to Fort Riley, Kan.
sas, until she could ascertain if appropriate living quarters
could be obtained imn1txliately in the crowded conditions existing in Fort Riley. Petitioner and her husband are living
temporarily in a small apartment and, in view of the rapid
approach of the summer heat, petitioner has persuaded her
mother, Mrs. Coffin, to keep the child at her comfortable and
commodious home in ·washington until the end of June, and
then to take her infant son to her summer home, in New England, about forty miles from Boston, Massachusetts, there to
remain until petitioner resumes personal care of her infant
son upon her arrival according· to plan to spend a part of
the summer of 194.1. at her mother's Massachusetts home.
After this visit to her mother petitioner will take her child
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with her to her army station and will keep her child in surroundings to which he has been accustomed.
In awarding the custody of a child of tender years to one of
its parents, the welfare of that child is of paramount importance, and petitioner avers that the temporary care of her
infant son by her mother, in Washington, and at
page 61 } her summer home, in New England, will preserve
and promote the good health of her son and will
contribute to his welfare. Petitioner's little boy is only three
years old.
Petitioner furthermore avers that her infant son was only
eight months old at the time she was deserted by John Edward Barker. She then removed, with her infant son, to her
mother '·s home, in vVashington, and has since there lived all
of the year except in the more heated months when they lived
in the summer place of her mother in Massachusetts; that
hoth in Massachusetts and in Washington, petitioner's infant son had the benefit of life in sanitary and commodious
rooms, enjoyed the attention of a well trained and high grade
nurse and was periodically examined and attended by efficient medical men.
Your petitioner avers that her infant son will not receive
such care as that to which he has been accustomed, if he is
turned over by the Court to the custody of John Edward
Barker, and that her infant child will suffer for lack of skillful, trained and efficient nursing and of living accommodations equal to those to which he has been accustomed during all the years of his life since his removal to Washington.
Petitioner is willing to stipulate that her infant son will
remain in Washington until the 1st day of July, 1941, and
that he will then be removed to her mother's home, in Massachusetts, where petitioner expects to join him and be with
him until near the end of the summer, by which time petitioner
will provide for him a suitable home in the Army Post, Fort,
or Station where she will live with her husband and where
her infant son will enjoy good nursing and medical care and
comfortable and adequate living accommodations. That Captain Darnell is fond of her infant son.
In view of the changed temporary condition~
page 62 ~ averred above, your petitioner proposes to this
Court that her former husband, John Edward
Barker, see her said infant son, in her mother's home in
Washington, at any reasonable hour designated by the Court
every or any day between now and the 1st day of July, 1941,
or she will send her infant son to a proper place in Warrenton, to be designated by the Court, where her said former
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husband, John Edward Barker, may see him for a period of
one hour, once a week or for an entire day el'.ery two weeks
until the 1st day of July, 1941, after which he may come to
see said infant, at reasonable times, in Massachusetts.
In consideration whereof, petitioner prays that John Edward Barker may be made a party to this petition and be
required to answer the same, but answer under oath is waived;
that the Court may hear petitioner and such witnesses and
evidence as she may present and that the Court may modify
its existing order to the end that John Edward Barker may
be permitted to see petitioner's infant son at the times and
JJlaces hereinbefore pointed out; that John Edward Barker
may not be awarded the custody of petitioner's infant son,
in Warrenton, for the month of June, 1941; that petitioner
may retain the sole (mstody of her infant of tender years
and that petitioner may be granted such further, other and
general relief as the circumstances of the case may require,
in order that the primary purpose of the welfare of petitioner's infant son may be promoted.
Petitioner asks that the process of this Court may issue
and be served upon John Edward Barker.
And your petitioner will everiJ pray, etc.
VIRGINIA RODGERS DARNELL..
And on same day filed her depositions in these words:
page 63

~

page 64

~

The following evidence on behalf of the complainant nnd of the defendant, respectively, as
hereinafter denoted, ii:; all of the ore tenits evidence that was
introduced at the hearing of the cause of Virginia Rodgers
Barker v. John Edward Barker on April 25, 1941; and the
following statements of counsel for both parties and of the
court were made; and the following consent of counsel touching said hearing was entered into and filed with the record.
Virginia :

In the Circuit Court of Fauquier County.
Virginia Rodgers Barker,

v.

John Edward Barker.

/
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Mrs. Y.iirginia Rodgers Barker.
EVIDENCE..
Mr. Butzner: I renew my motion to expunge. the depositions taken on the 31st of December, because of insufficiency
of notice. They were taken in Washington, and the notice
that was received was on the 27th.
Mr .. Kuykendall: It bas not been filed.
The Court: I did not see any law on that subject. Any
rulings in mind Y
Mr. Butzner: I do not recall any recent rulings.
'rhe Court; Let us go ahead and pass on that later.
MRS .. VIRGINIA. RODGERS BARKER,
a witness,. being first duly sworn, says :
DIRECT EXAMINATION ..
By Mr. Kuykendall:
Q. Mrs. Barker, you are the lady who obtained a divorce
decree against John Edward Barker in this Court!
A. Yes, sir.
page· 65 ~ Q. And you are the· mother of · John Edward
Alexander Barker!
A. Yes, sir.
Q. Where is this child at the present time f
A. He is in Washington.
Q. Who is he living· with?
A. With my mother.
Q. And where are you living at present 7
.A.. With my mother.
Q. You are engaged to be manied on January 17th, 1941,
to Captain Darnell t
A .. Yes.
Q. You have also referred in your petition that Captain
Darnell, to whom you are to be married, has orders to duty
at Fort Riley, Kansas. Is that correct!
A. Yes, sir.
Q. Do you plan to take the child with you to Kansas 'l
A. Yes, I do.
Q. To live at your home f
A. Yes.
Q. There has been a decree entered in this cause, directing
you to produce this child in Warrenton one hour each month
to enable his father to visit him. Would it be practicable
or to the interest of the child to produce him in Warrento11,

Virginia R. Darnell v. John E. Barker

87

Mrs. Virginia Rodge-rs Ba.rker.

in response to that decree, after you are married
to Captain Darnell?
A. No, it would not be.
Q. WhyY
A. Kansas is a long ways from Warrenton; I certainly
could not bring him back for one hour a month. I do not
think it would be good for the child to be brought back once
a month.
Q. How old is that child now?
A. He was three in November.

page 66

~

The Court : Three iu November Y
A. Yes, sir.

:Mr. Kuykendall:
Q. What is the state of the child's health at present? Is
he a strong healthy claild, or delicate?
A. He gets colds.
Q. Do you have to give him medicines or special food of
any kind?
A. He cannot eat cc~tain things. Well, he follows a certain routine, and does the same thing at the same time alwayR
every day.
·
Q. Will you please state whether this child has been with
you constantly since his birth¥
A. Yes, he has.
Q. Will you please state whether or not it is your plan to
have the child personally in your custody from
page 67 ~ now on?
A. Yes.
Q. And under your personal supervision and direction Y
A. Yes.

CROSS EXAMINATION.
By Mr. Butzner:
Q. Mrs. Barker, of course, your contemplated plans of going to Fort Riley, Kansas, is to live out there with your prospective husband, isn~t iU
A. Yes.
Q. So you are consulting your wishes about that, aren't
you? In doing that you are consulting your wishes, as well
as your prospective husband's wishes? That is true?

/
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Mrs. Virginia, Rodgers Barker.
A. Naturally I am g·oing out there.
Q. But you are not consulting the wishes of the father of
this child in doing that, are you f
A. That is why I asked for the thing to be changed, not
have to bring him back.
Q. Don't you think it is unfair to carry the child to such a
place, where the father could not see iU Don't you think
that unfair to the father and to the child¥
A. I am perfectly willing· for him to see the child.
Q. Don't you think some other arrang·ement could be made
whereby the child could know its father, and the father consort
with the child, and for the child to have a chance
page 68 ~ to know its father, and for the father to have the
pleasure of consorting with his own child a portion
of the timef
A. I do not think he has made any effort to see him more
than once a month.
Q. That was a decreta] order!
A. He could have asked to see him.
Q. The only thing you seem to have against him has been
he did not see the child but once a month, is that iU
A. No, I do not think you understand what I am trying to
say. I have no objection for him to see the child.
Q. If you took the child out to Fort Riley, Kansas, there
would not be very much chance of seeing the child, unless
the Court changed the status so the child could come to see
his father for a reasonable time Y
A. He could come and see the child.
Q. You think it wonld be pleasant for the father to have
to visit the child in the home that you and your contemplated
husband expect to make in this Military Fort?
A. He would not have to come and see him at the house. He
could come and see him at anyone else's house.
Q. There is no hot.el there, is there?
A. Certainly.
Q. At Fort Riley?
A. Right in the town near it.
page 69 ~ Q. How far is that from Fort Riley?
A. Eight miles.
Q. He could see him eight miles from where you and your
husband would be living? Is that correct?
A. Certainly.
Q. Do you know the sisters of Mr. Barker?
A. Yes.
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.ilfrs.. Vir!.1inia Rodgers Barker.
Q. The aunts of the little boy!

A. Yes, I do.
Q. They live here at w·arrenton t
.A• .As far as I know.
Q. Have a home here, haven't they?
A. Yes.
Q. They are nice people, aren't they 7
.A.. Yes, they are.
Q. That is a good lwme for that child to be in, isn't iU
:Mr. Kuykendall: Do I understand Mr. Barker intends to
have the child visit here and live with his sisters Y I think
we ought to confine ourselves to the issues.
Mr. Butzuer: He would have to have some other arrangement.
Mr. Kuykendall: I object to the question.
page 70} The Court: I think it is perfectly proper.
Mr. Butzner:
Q. The home of his sieters is a good home 7
A. I do not think they have room for the baby there.
Q. What is the trouble about the room¥
A. To begin with the three sisters and three children are
tlrnre.

Q. How many rooms in the home?
A. You mean bedrooms?

Q. Rooms altogether in the house f
A. Kitchen and everything else?
Q. Yes.

A. Four bedrooms.
Q. Living-room, isn't there t
A. Yes.
Q. Dining-room Y
A. Yes.
Q. Hall?
A. I would not call it a hall, stairs come down.
Q. About like the average home, isn't it?
A. I guess so, yes.
Q. Many youngsters have been raised in homes not quite
as fine a home as thatt
A. Yes.
Q. They have, I belie~e, three children that live
page 71 ~ in that home?
A. As far as I know, yes.
Q. The youngest about eight or ten years old?

A

. ~/l/
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Mrs. "Virginia Rodgers Barker.
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A. I think so ; I am not quite sure.
Q. Something like thatY
A. Yes.
Q. Where have you been keeping this little boy since yon
left Warrenton Y
A. He has been living with me, in my mother's home.
Q. In Washington 1
A. Yes.
Q. You say his health is not good f
A. He catches cold.
Q. Many children do thatY
Usually does after he comes back from here on Thursdays.
Q. Maybe a little cl1ange might be helpful to his health,
wouldn't it!
A. No.
Q. You do not think sot
A. No.
Q. Warrenton has a good healthy altitude and a good section in which to live f
A. I never thought about the altitude. I do not
page 72 ~ consider it better than any other place.
Q. Just as good, isn't it f
A. I do not know.
Q. You have been in the summers going up in Massachusetts with your mother, have you not!
A. Yes.
Q. For the last few years f
A. Yes.
Q. Ever since the baby has been born f
A. Yes.
Q. Do you expect to continue going there in the summer!
A. No.
Q. You are going out to Fort Riley Y

A. Yes.

·

Q. You do not know how long your husband will be statio1t
at Fort Riley Y
A. No.
Q. He does expect to be sent there definitelyY
A. He definitely is expected to be there. They have not
:finished building all the places for the troops.
Q. And Fort Riley is about fifteen hundred miles from
hereY
A. I guess so.
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Coitrtland H. 8'1nith.

page 73 }

The Court: Is Captain Darnell going with the
cavalry or training corps f

A. They are moving all the artillery from Fort Myer, and
he is going out there as Battery Commander.
Q. You do not know how long he will be out there f
A. No, sir.
page 74 }

OOURTLAIND H. SMITH,

a witness, being first duly sworn, says :
DIRECT EXAMINATlON.
By Mr. Butzner:
Q. Is your name Courtland Smith f
A. Yes, sir.
Q. And where do you live t
A. Middleburg, Virginia.
Q. How long have you lived there f
A. About two years.
Q. Where did you live before that f
A. Eighteen years at The Plains, and sixteen years in Warrenton.
Q. Then you have lived in this immediate section in Fauquier for quite a few years f
A. I have been living near Warrenton for over forty-five
vears.
" Q. Do you know M:r. Edward Barker, the father of this little boy, the custody of which is in question?
A. I have known him when he was younger than the little
boy.
Q. Ever since a baby?
A. Yes, sir.
page 75 } Q. To what extent has your contact been with
him?
A. I see him riding at the horse shows ; been following
J1orse shows for twenty some years or more.
Q. You knew his father before him?
A. Very well.
Q. Then you are well acquainted with him, aren't you?
A. I think so.
Q. What have you to say as to his fitness to have his boy,
three years old with him f
A. I should certainly think he would be able to handle it.
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Cuu1·tla;nd H. Smith.
Q. Do you think it would be a helpful influence over the
little boy?
A. I think a boy should always have his father and mother
in some way.
Q. Child should have contact with parents Y
A. Yes, sir.
Q. You know his mo1her and father Y
A. Yes, sir.
Q. Knowing Mr. Barker as you do, and looking to the interests of the little boy, rcg·ardless of the wishes of the parents,
do you think, looking solely to the interests of the little boy,
he should be part of his time with its father Y
A. Of course, he should.
page 76 } Q. Do you know his sisters, Mr. Barker's sisters, at Warrenton!
A. I have known them as long as Mr. Barker.
Q. What type of people are they Y
A. Very fine girls.
Q. Is the home a good wholesome home¥
A. Yes, sir.
Q. Do you think it would be safe for that little boy to be
in that home until tho father could provide a better place for
him?
A. Yes.
Q. Do you think his welfare would be promoted by being
under the influence of his kindred blood on his father's side!
A. I do.
Q. Then the contacts there you think would be helpful to
that little fellow?
A. I do.

CROSS EXAMINATION.

By Mr. Kuykendall:
Q. Did you know Mr. Barker at the time his wife secured
a divorce from him f
A. I have always known him.
page 77 } Q. Will you please state whether it would then
at the t.ime the divorce was granted Mrs. Barker,
have been proper and to the interest and welfare of the child,
to have given his father the custody and control of the child?
A. What do you mean?
Q. Just what I said. Do you think it would have been
proper at that time for Mr. ·Barker to have the custody of
the child?
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Courtland H. 81nitli.
A. I know nothing about Mr. Barker's family and homo
life.
Q. Did you know anything then about his home life Y

A. No.
Q. Do you know anything about his home life nowt
A. No.
Q. You do not know what kind of home Mr. Barker maintains or under what surroundings or circumstances this child
would live?
A. I thought he would stay with his sisters.
Q. If he does not stay with his sisters and the child would
not live there, what would be your opinion as to why he
should have the partial custody of the child?
A. I thought he would be with his sisters. .
Q. In other words, in your judgment the child should be
permitted to come to Warrenton, if permitted to live with Mr.
Barker's sisters!
A. Yes.
page 78 } Q. Those are the circumstances you would suggest he should be permitted to come here 7
A. A child has to have a home.
Q. Do you lruow where Mr. Barker lives now?
A. I think at the hotel.
Q. Do you think it would be proper to take this child to
the hotel to live with him Y
A. I did not know that was agreed on. I do not think a·
hotel room a proper place for the child. I understood it was
agreed he was to go to his sisters.
Mr. Butzner:
Q. At the time the divorce was granted in this case, which
was two years ago, this little boy was then only about a year
old, just an infant baby'f
A. Yes, sir.
Q. In determining that it should be considered where a
baby of that age should be placed, and should take into con·
sideration the age of the child?
A. Of course.
Q. And the mother uaturally would be the one?
A. Yes.
Q. Do you know Mrs. Virginia Calvert?
A. Yes, sir.
page 79 ~ Q. How long have yon known her Y
A. I think ever since she first came to Wa.rren.
ton.
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Courtland H. Smith.
Q.
A.
Q.
A.
Q.
A.
Q.

She has been living here how longY
I do not recall.
About how long Y
Some years.
What have you to say as to her standing?
A very lovely lady, very sweet person.
Has she raised chiidren of her own t
.A. Yes; they are yery fine children.
Q. Raised them, and raised them well¥
A. Yes.
Q. In the event that Mr. Barker is fortunate enough to
marry her, do you consider a home presided over by her, a
suitable and prope1· place for this little boy?
A. I certainly do.
Q. Looking
the interest of the little boy, do you think
it would be a proper place for him t
A. I think her influence would be very good.

to

Mr. Kuykendall:
Q. Do you think a child three years old, that had been
brought up and cared for by his mother up to that age, should
be taken away for any length of time to a place where people
would be strangers to him?
page 80 ~ A. I imagine he would be well taken care of
there.
Q. You think that wonld be your judgment T
A. Absolutely.
Q. Are you associated with Mr. Barker in any way in ·business affairs 7
A. Not associated with anybody in business affairs.
Q. Well, he did train horses for you f
A. No ; I have never been in the horse business.
Q. Do you know whether he is employed or noU
A. I do not. I do not interest myself in my friends' business ever.
Q. He is a friend of yours, is he not Y
A. I would call him so, yes.
Mr. Butzner:
Q. In the event the little boy is placed in the home of Captain Darnell, who would be the step-father, and carried to
].,ort Riley, a Government Military Camp, that would be new
surroundings and new influences over the little fell ow, too,
wouldn't it?
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E1·nest L. Redmon.
A. Quite a change.
Mr. Kuykendall:
Q. Would you disapprove of such a change T
A. I have never met Captain Darnell, so I cannot tell you.
page 81 }

.ERNEST L. REDMON,
a witness, being· first duly sworn, says :
DIRECT E.XAMINATION.

By ]\fr. Butzner:
Q. Your name is what T
A. Ernest Redmon.
Q. Where do you live Mr. Redmon?
A. Middleburg.
Q. How old are you Y
A. I am old enough. I am sixty years old.
Q. Do you know Ed ..Barker, the defendant here!
A. Yes, sir.
Q. How long have you known him?
A. I would say twenty-five or thirty years, at least that
long.
Q. Has your contact been only occasional or frequent 1
A. I have known Ncd quite awhile. He rode some horses
in show for me, and over there practically every day, helping
to exercise horses, geWng them ready.
Q. "'\V'orked for you!
A. I would not call it work; we were showing some horses.
Q. ·what haw~ you to say as to Mr. Barker, from
page 82 ~ a standpoint of being a suitable and appropriate
person to have the custody of the little boy!
A. I think he is absolutely suitable.
Q. This little boy is three years old, going on four. Do you
think his interests would be promoted by him being placed
with his father part of the time?
A. I would think so.
Q. And part of the time with the mother, wouldn't it?
A. Yes, sir.
Q. That is the natural way, isn't it,
· A. Yes, sir.
Q. He is now three years old. Do you think the interests
of the child would be promoted by he-ing with its father for
part of the time, and under the influence of the father part
of the time, looking to the interests of the child?

96

~upreme Court of Appeals of Virginia

Ernest L. Redmon,.
A. I would think a child would want to be with his father.
Q. And you think he ought to be¥
A. Yes, sir.
.
Q. Do you know Mr. Barker's sisters, here in Warrenton Y
A. Yes, sir.
Q. What have you to say as to that home being a wholesome home for this little boy¥
A. I think it is a good enough home for anypage 83 ~ body.
Q. Do you think the influence in that home over
this little boy, if taken there part of the time, would be-to
promote the welfare of that little fellow¥
A. I certainly do. I am sure he would be well taken care
of.
Q. They are nice people?
A. Absolutely.
Q. Do you know Mrs. Virginia Calvert¥
A. Yes, sir.
Q. You have known her how long?
A. I would say for several years. I know her very well.
Q. She lives where?
A. Here in Warrenton.
Q. In the event that Mr. Barker was fortunate enough to
marry her, do you thiuk this little boy being· in a home presided over by her would be wholesome for the little fellow?
A. I certainly do.
Q. She has raised a family herself Y
A. Yes, sir.
Q. And done it credit.ably!
A. Yes, sir.
Q. Her children are nice children f
A. Yes, sir.
pag·e 84 ~ Q. This little boy, do I understand you to tell
the Court you think his interests would be promoted to be in that home?
A. I certainly do.
Q. In the event, Mrs. Barker were to marry an officer in
the Military Service of the United States, and move out to
Kansas, Fort Riley, Kansas, it would not be practicable for
the father to see that child once a month, would iU
A. Does not look like ii would·be practicable; certainly looks
that way.
Q. Don't you think it would be embarrassing for him to
have to go to the home under those conditions!

r .
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E1·nest L. Redmon.
A. It would be for me.
Q. And would be for the average man!
A. I would t h i n ~
CROSS EXAMINATION.

By Mr. Kuykendall:
Q. You have never been married, and had any children?
A. No, sir.
Q. Do you know anything about the care of children, and
what is proper for them and what is notf
page 85} A. Well, I would think so.
Q. Based upon what experience?
A. I think I would lmow a good home when I see it.
Q. Do you know where Mr. Barker is living at present?
A. Yes.
Q. Where?
A. At the Hotel.
Q. Do you think that would be a good place to take the
child?
A. I did not understand that he would take the child to the
Hotel.
Q. Do you think that M:r. Barker's sisters would be better
able to have the custody of this child than Mr. Barker himself¥
..
A. Well, I think they certainly ha:ve a nice home.
Q. And you think it would· be better for the child to be with
his sisters rather than with him?
A. I think it would he all right with both of them.
Q. With 1\fr. Barker, irrespective of where he is living?
A. I did not understand he was going to keep the child at
tl1e Hotel, but. a.t his sisters'.
Q. If Mr. Barker is not living, and does not live with his
sisters, and if he does not take the child there, would you say
it would be well for him to have the child here in Warrenton,
to keep for himself?
page 86} A. I would think so.
Q. Irrespective of where he lived!
A. I think it would be all right at his sisters' or Mrs. Calvert.
Q. Suppose he does not live with his sisters or Mrs. Calvert, then would you say he would be a proper person to have
the custody of a three-year-old child T
A. At his sisters', I do.
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John Edward Barker.
The Court:
Q. Do you think it would be proper for him to keep this
child at the Hotel Y
A. I do not think the Hotel would be a good place for the
child.
Mr. Kuykendall:
Q. Did I understand you to say Mr. Barker had worked for
you?
A. No, I said he helped me with horses; and also helped
me exercise horses, get them ready for shows..
Q. Do you know whether or not Mr. Barker is gainfully
employed?
A. No, I do not.
Q. You have never seen this child, have you 1
A. Yes, sir.
page 87 } Q. When was the last time you saw it f
A. Was down at Washington, at the· Show.
Q. How long ago was that!
A. Last Spring.

Mr. Butzner:
Q. At that time and place did Mr. Barker see his little boyY
A. Yes.
Q. Did he have the little boy with him Y
A. No, the little boy was with Mrs. Barker.
Q. Did Mr. Barker liave a chance to talk to the little fellow
or have him with him Y
A. I do not think so.
Q. That was at the Show, last Spring, in Washington,
D. C.Y
A. That is the last time I remember seeing him.
page 88

~

JOHN F~DW.ARD BARKER,
a witness, being first duly sworn, says:
DIRECT EXAMINATION.

By Mr. Butzner:
Q. Mr. Barker, I want to ask you whether or not your sisters, who live here in W a.rrenton, have expressed the willingness for you to bring the little boy there in the event the
Court will give you part custody of himY
A. They have, sir.

.......... ;>
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Q. In the event you are married to Mrs. Calvert, has she
expressed her willingness to be happy to have the little boy
at her home?
A. Yes, sir.
CROSS EXAMINATION.

By Mr. Kuykendall:
Q. Are you going to be married to Mrs. Calvert t
A.
Q.
A.
Q.

I expect to be.
You know when?
No, I do not.
You are anxious to have the custody of this child for any
particular time f
page 89 ~ A. Very anxious.
Q. Have you always been Y
A. Yes, sir.
Q. Have you always been interested in having the child
with youT
A. I have been.
Q. What provision in the past have you made to have the
child, or arranged to have the child Y
A. vVell, I had it fixed to see him once a month.
Q. For one hour?
A. One hour.
Q. That was agreeable to you Y
A. That was agreeable to me.
Q. All you wanted was to see it for one hour each month Y
A. I wanted to see ltim all the time.
Q. Were not you consulted about that 1
A. We had a little hearing.
Q. And that was agreeable to you f
A. Yes, while the baby was that young.
Q. You think the fact the baby is now three years old would
justify you in taking the child from his mother for any particular length of time?
A. I think as long as I am not going to see him at all, T
think I am, yes, sir.
page 90 ~ Q. You knew, did you not, that this child had
been living in Washington, practically ever since
he has been awav?
A. I did, yes,~ sir.
Q. And you were told that you could come to Washington
and visit this child any time you wanted?
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A. I think I did the first Thursday in this month, I was
told.
Q. That was the first time?
A. Yes, sir; the last time brought the baby up here.
Q. As a matter of fact, did not Mr. Stone tell you last
Summer you would be perfectly welcome in vVashington, and
you could see the child wherever you wanted tot
A. He told me at Mrs. Coffin's house.
Q. You knew you could go there to see the child Y
A. I did not understand I could go when I wanted to.
Q. Did you go at reasonable times?
·
A. Last Thursday was the first time.
Q. Did not Mr. Stone tell you that you would be perfectly
welcome at Mrs. Coffin's, in Washington, at reasonable times f
A. They told me when this thing was settled and fixed. I
said I did not want to go to Washington.
Q. You were given an opportunity to see your son if you
went to Washington?
A. I do not know if I was or not.
page 91 ~ Q. You never made any effort to find outf
A. No, I did not.
Q. Were you prior to the time that Mrs. Barker brought
this proceeding·, relative to her producing the child here in
Warrenton once a month, were you interested in having the
child in Warrenton with you for any particular time!
A. I would like to have had him all the time.
Q. You have never taken any steps to have the Court give
you partial custody 1
A. I have never taken any steps to be hard on Mrs. Barker
or the baby since be was taken away from me.
Q. Would you be willing or sufficiently interested in the
child to go to Fort Riley, Kansas, to see him, if she takes him
out there?
A. I would not go out there under the circumstances.
Q. What do you mean¥
A. It would not be very pleasant.
Q. It would be pleasant if Mrs. Barker and her intended
husband were not there?
A. It would not be pleasant for me.
Q. And you have no intention of course, of making any arrangements to go out there to see him?
A. No, sir.
pag·e 92 ~ Q. If the Court should hold that during the time
that the child is of such tender years, that Mrs.
6

Virginia R,. Darnell v. John E. Barker

101

John Edward Barker.
Barker take the child instead, and that you could go there to
see him, would you go there to see him!
A. I do not think I would under the circumstances, no, sir.
Q. Would you be living in the home with your sistez·s if the
child were brought here?
A. I might be and I might not be.
Q. Your plans for the future are rather indefinite t
A. That is right.
Q. Are you gainfully employed?
A. I am in business for myself.
Q. You have never contributed anything to the support of
the child f
A. No, I was told they had plenty of money, and they never
asked me to.
Q. And you have li':ed at the Hotel here ever since you and
your wife separated l
A. All except about a couple of months, yes, sir.
Q. Where do you plan to live if you are married to Mrs.
Calvert?
A. In my house.
Q. Where is that!
A. Right here in Warrenton.
Q. Who owns that house? Do you own iU
A. My sister owns it.
page 93 } Q. You do not have a house Y
A. Yes, I have.
!; ,
Q. How does it happen your sister owns it?
A. It is in her name.
Q. Then she owns it Y
A. Yes, sir, she owns it.
Q. Do you own any other property?
A. No, I do not.
Q. Yon do not have a car either, do you?
A. No.
Q. As a matter of fact, you have no property at allt
A. That is right.
Q. What income <lo you have per year?
A. Just what I make.
Q. How much is thaU
A. I could not say. I never have kept account of it.
Q. Yon know what your income was in 1940?
A. No, I do not.
Q. Have any idea Y
A. No, sir.
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Q. Are you financially able to support and provide for this
child if he was here t
A. For a month Y
Q. Yes.
page 94} A. Yes.
Q. From what income would you support and
maintain bimt Do you have sufficient income for that!
A. Yes.
Q. From what source 'l
A. I just make it.
Q. HowY
A. In the horse business.
Q. What is the nature of that business! What does your
work consist of and how much income do you derive from
iU
A. A horse is worth just what you can get for him.
Q. Buy and sell horses 1·
A. Yes, sir.
Q. .And you have no idea whether you made any profit last
yearY
A. Yes, sir, I made some profit.
Q. You have no idea how mueh °l
A. No, sir.
.
Q. You know how much you made the year before thaU
A. No.
Q. If you contemplate getting married, you will, of course,
have a wife to support!
A. That is right.
Q. In addition to yourself! Would you be able from your
income to support your wife, yourself and child 'l
page 95 } A. That is right.
Q. How do you know that if you do not lmow
how much income you have, and how much to expect °l
A. Well, he is going to be supported.
Q. Who is going to support him 1
A. I am.
Q. You owe a considerable lot of obligations, do not you!
A. I owe a little money.
Q. And a good many people around here t
A. Not too many.
Q. You have not paid those Y
A. I am paying them now.
Q. You bought a car that you do not keep in your own
namef
A. No.
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Q. Did you buy a car and have the title put in Sam Hall's
name?
A. No.
Q. You never have driven thaU
A. I drive it sometimes.
Q. Who is paying for it 7
A. You will have to ask Sam.
Q. You are not?
A. No, sir.
page 96 ~ Q. Do you know anything about the health· of
this child at present,
A. Not since the last time I saw him. He looked I thought
better than I had ever seen him.
Q. Looked like he had been taken good care of V
A. Yes, sir.
Q. And you say you have not any idea when you are going
to be married f
A. ,No, sir.
Q. You know whether it will be next June?
A. I really could not tell you.

Mr. Butzner:
Q. Mrs. Barker was a Miss Rodgers, was not she t
A. Yes, sir.
Q. And her mother h now Mrs. Coffin¥
A. Yes, sir.
Q. Was she divorced from Mrs. Barker's father?
A. Yes, sir.
Q. From Mr. Rodgers?
A. Yes, sir.
Q. And subsequently Mrs. Rodgers married a man named
Coffin?
A. Yes, sir.
page 97 ~ Q. Is Mr. Rodgers still living?
A. No, sir.
Q. Were you and Mr. Rodgers great friends?
A. The best of friends.
Q. And he and his wife did not get along together Y
A. No, sir.
Q. And you say you did not feel you were any too welcome
in the Coffin home?
A. No, sir.
Q. If this child is brought here to Warrenton, and given
to you, your plan is to siay in a home with the child, and how
much time do you plan to devote to him?

_/
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A. Every bit I can; I guess that will be all.
Q. You have plenty of time!
A. Yes.
Q. How much time did you devote to this child when he
lived here with you and Mrs. Barker, in Warrentont
A. I think most of the time.
Q. You stayed home practically all the time¥
A. Yes, sir.
Q. And with the child¥
A. Yes, sir.
page 98 } Q. I believe you were married prior to the time
you married Mrs. Barker, were you not, before you
married Mrs. Barker?
A. That is right.
Q. How many times?
A. Once.
page 99

~

Mr. Kuykendall : We offer these depositions.
Mr. Butzner: We object to to offering them in
evidence upon the g-rounds I have stated. Did not give notice.
The Court: What is your motion?
Mr. Carter: Mr. Butzner's first motion was for insufficient
time, and the other motion is that the depositions are irrele-·
vant and immaterial-They attempt to set up matters that
occurred prior to the divorce.
The Court: I do not know about the sufficiency of this notice. I would have to consider that some. Of course, the
Court is going to see that he does have a proper place to take
this child when .June comes.
Mr. Carter : V{ e will withdraw our motion as to the depositions.
·
The Court: If there is any occasion to change this order
the parties are entitled to have it changed.
page 100 ~ Mr. 13utzner: He does not wish the decree to
recite: "Upon facts and representations made
to the Court, and upon facts that the Court knew of his own
knowledge and so stated by it to counsel.''
The Court: I know all of these people are decent and respectable people.
Mr. Kuykendall: If Your Honor please, I want the record
to be clear on the proceeding this morning, and what took
place. I do not want there to be any misunderstanding between counsel, or the Court as to what .transpired at this
hearing. I think the order should show, and the decree should
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show that the matter came on to be heard upon the petition
filed on behalf of Mrs. Barker, the answer filed thereto by
Mr. Barker, and the denial of the answer so far as Mr..
Barker claims a dght to have the custody of the child for a
part of the time. It was agreed, and probably in manner the
extent of the agreement was not made clear that Mrs. Barker
is marrying Captain Darnell, and intends to live in the West,
a distance that makes it impractical for her to bring the ehild
here. I want the record to show that, by stipulation between
counsel, or by proof.
page 101} Mr. Carter: We do not agree it is impossible.
Mr. Kuykendall: I have the right to prove that.
The Court: I think that proves itself.
Mr. Kuykendall: I want that understood between counsel, it is true it would be impracticable to do that; it would
be impossible. I want it understood that the matter was
heard and that tho Court heard the matter under statement
of counsel.
page 102 } In the Circuit Court of Fauquier County., Virginia.
Virginia Rodgers Barker
v ..
•John Edward Barket.
Hearing before Hon. J. R. H. Alexander, Judge of the Oil'cuit Court of Fauquier County, Virginia, held in the Court..
house at Leesburg, Virginia, by consent of counsel for petitioner and counsel for respondent, as evidenced by the following paper in writing·:
Counsel present: R. Gray Williams, James Sloan Kuykendall and Chas. G. Stone, Esquires, Attorneys for the com1Jlainant; C. W. Carter and Robert N. Hawes, Esquires, Attorneys for the defendant.
The undersigned, attorneys and counsel for John Edward
Barker in the cause pendin&9 in the Circuit Court of Fauquier
County, Virgima, under the name and style of
page 103} Virginia Rodgers Barker v. John Edward Barker,
hereby acknowledge notice that Virginia Rodgers Darnell, formerly Virginia Rodgers Barker, will move
the Honorable J. R. H. Alexander, Judge of the Circuit Coul"t
of Fauquier County, Virginia, at two-thirty o'clock, p. m., in
the Courthouse in Leesburg, Virginia, to amend and reform
the order entered by Mm on January 2, 1941, whereby Vir-
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ginia Rodgers Barker was required to deliver the infant son
of herself and John Edward Barker to John Edward Barker
in ·warrenton,. Virginia, for the month of June, 1941,. upon
the terms and conditious set forth in said order, and do hereby
waive the necessity of sei vice of other, or more formal, notice
upon them in the premises. Moreover, said legal counsel and
attorneys for .Jobn Ji1dward Barker acknowledge that they
have this day been furnished a copy, in substance, of the
petition against .John Edward Barker that will be offered
for filing· before the Judge of said Oirc.uit Court of Fauquier
County, Virginia, at Leesburg, Virginia, at two-thirty o'clock,
p. m., on the 25th day of April, 1941, and that the said court
will be asked to g·Tant the relief for which said petition prays ..
And the said counsel and attomeys for John Edward
Barker furthermore acknowledge notice that testimony will
be offered ore te,ms at said time and place in support of the
averments made by the said Virginia Rodg·ers
page 104 ~ Darnell, formerly Virginia Rodgers Barker, in
her said petition, and, moreover, they agree that
the depositions heretofore taken ore te'l'l!U.~ at the hearin~ on
tlannary 2, 1941, in the Courthouse at Warrenton, Virgmia,
before the Judge of the said Circuit Court of Fauquier
County, Virginia, subsequently transcribed by the stenographer, may be rearl by either party at the the hearing upon
said petition that will be offered for filing at the said time
and place by Virginia Rodgers Darnell, formerly Virginia
Rodgers Barker ..

W. W. BUTZNER,
By C. W. C.
.C. W. CARTER.
page 105 ~

The hearing opened at two-thirty o'clock, p. m.,
when R. Gray Williams, as counsel for the petitioner, addressed the Court as follows:

If your Honor please, this hearing is asked because circumstances have ~hanged since the last hearing was held hef ore you in January.
For the sake of breYity I will omit the reading of the petition and will endeaYor to giYe the substance thereof to your
Honor. I ask leave to file this petition that I hold in my hand,
which has been read by counsel on the other side. The petition recites the circumstances under which your Honor's Court
granted the prayer of Mrs. Barker for a divorce, and a divorce was granted to he1· on the ground that her husband,
John Edward Barker, deserted her without just cause. The
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petition then avers that the divorce first granted from bed
and board was converted into an absolute divorce from the
bonds of matrimony and that Mrs. Barker has now married
Captain Darnell, a captain in the regular Army, and removed
with her husband from Washington to Fort Riley. This re-·
moval made it impossilJle for the petitioner to send her child
to w·arreuton to see his father, Mr. Barker, once
page 106 ~ a m_onth as she was required to do by the decree
entered in her favor in the divorce case. The
divorce decree gave the petitioner, the mother of. the child,
the absolute custody of the little boy. No custody of the little
boy was given to the father, but the provision was made that
the little boy should be sent to Warrenton once a month to
enable his father to see J1im. After the petitioner, whose name
is now Mrs. Darnell, arrived in Fort Riley she found a
crowded condition that made it undesirable to bring an infant of tender years from his comfortable home in Washington to strange surroundings. Hence, the little boy was left
with petitioner's mother, whose name is Mrs. Coffin, and the
little boy is now with Mrs. Coffin at her home in Washing·ton. All of us lmow that the decisions declare that the welfare of the infant Rlutll be the primary consideration in determining the questions of this kind. In other words, the
welfare of the infant is more important than the feeling·s of
either of the parents, nnd this petition avers that it will be
against the welfare of the infant to amend the decree that
gave sole custody of this little boy to the mother in a way
to give sole custody of this little boy to the father even for·
the singh~ month of June. The petitioner sugpage 107 ~ gests to the Court, with deference, that the sole
custody of the little boy remain with the mother,
but that the father be permitted to see this little boy as
averred in the petition as follows:
"Petitioner is ,,.villing to stipulate that her infant son will
remain in w· ashington until the first day of July, 1941, and
that he will then be removed to her mother's home in Massachusetts, where petitioner expects to joint him and be with
him until the end of the summer by which time petitioner will
provide for him a suifa ble home in the Army post, fort or
station where she will live with her husband and where her
infant son will enjoy good nursing·, medical care and comfortable and adequate living accommodations. That Captain
Darnell is fond of her infant son.
In view of the changed temporary conditions averred above,
your petitioner proposes to this Court that her former hus-
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band, John Edward Batker, see her infant son in her mother's
home in W ashingion at any reasonable hour designated by
the Court every or any day between now and the first day
of July, 1941, or she will send her infant son to a proper
place in ·warrenton, io be designated by the Court, where
her said former husband, John Edward Barker, may see him
for a period of one hour, once a week, until the first day of
July, 1941, after which he may come to see said infant at
reasonable times in iiossachusetts.''

If your Honor please, this little boy is only three yearR
old and it is because of his tender years that we object to
permitting him to remain even one night away from the nurse
he knows and the other people with whom he is familiar. I
fear that it will be distressing to this infant to
page 108 ~ be with strangers, even though he does know his
father when he sees him. ·while we are perfectly
willing for the father to see his infant son, we are confident
that it will be against the interest and welfare of this baby
to be sent to a strange house and attended by a strange nurse.
page 109 ~

Mr. Hawes: (For the Respondent) vVe are pre·pared to answer in substance that this petition is
a mere rehashing of the entire hearing· in January. The
circumstances have changed in only one instance, that is, that
Mrs. Darnell mu rried und has taken herself to Fort Riley,
Kansas, and deposited her son with the g·randmother in
·washing·ton, she wants the Court to continue the child in the
custody of the g1·andmother, and deprive the father of the entire period of knowing the child. She requests he come to
vVashington; to do so would take him away from his employment, and the evidence disclosed that Mr. Barker felt he would
be uncomfortable in the home of Mrs. Coffin. The child is
supposed to be with her since the hearing. Now, when the
time approaches when Mr. Barker is to have an opportunity
of knowing, seeing and living with his boy, as a father should,
for thirty days, she comes into Court and tells the Court that
the circumstances have changed, and she does not want the
father to have the boy for this short period. The evidence
disclosed at the hearing- in January, that Mr. Barker had a
place to keep the child, and, at that time, it was understood
by the Court that the child was to be placed in the hands
of Mr. Barker's sisters. Since the hearing in January, l\fr.
Barker has remarried. He and his wife have a very lovely
home in Warrenton. 'J~hey have ample room for the child.
Mrs. Barker has raised four children; she is fully capable
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Jfr.~. Alice Myer Coffin..
of taking care of an infant three years of ago,
page 110} and we feel that in view of the fact that there is
no material allegation as to Mr. Barker not being
:a proper party, and 110 allegation that there is no proper
place to care for him, that this petition should be forthwith
dismissed.
Mr. Carter: I do not believe that ]\fr. Hawes has been admitted to the Bar.
Tl1e Court: He has.

page 111 } Virginia:
In the Circuit Court of Fauquier County.
Vhginia Rodgers Barker
v.
.
John Edward Barker.
EVIDEN-CE.
Transcript of e~idenee taken before Honorable J. R. H.
Alexander, .Judge of the Circuit Court of Fauquier County,
Virginia, at Leesburg, Virginia, on Friday, the 25th day of
April, 1941.
Pre;t?-ent:·R. Gray Wi1Iiams, James Sloan Kuykendall and
Chas. G. tone, Esquires, Attorney for the complainant; C.
W. Ca er and Robert N. Hawes, Esquires, Attorney for the
def'1 ant.

V
.MRS. ALICE MYER COFFIN,
a witness, being· fir.st duly sworn, deposes and says as follows:
DIRECT EXAMINATION.
By Mr. Williams:
·Q. Mrs. Coffin, what is your name t
A. Alice Myer Coffin.
Q. You are the wife of Mr. Philip Coffin?
A. I am.
Q. Have you been sworn?
A. Yes.
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page 112

~

Mr. Williams: I do not know it is necessary,
but we wish to introduce the transcript of evidence taken ore tenus, which has been written up and read by
counsel in the ease, and introduce before the Court on this.
hearing the de.positions that were introduced before the last
hearing. I won't stop to give the names of all of them,. but
they are here.
~

Q. Mrs. Coffin, where do you livel
A. I live in Washington in the winters, and
Hamilton, Massachusetts, in the summers ..
Q. What is your address in Washington t
A. 2110 S.
Q. Where do you live in Massachusetts in the summer?.'
A. Hamilton, :M:assachusetts.
Q. How far is that from Bostoni
.
A. Between thirty-fi~e aud forty miles north of Boston. It
on the North Shore, near the seashore.
Q. Mrs. Darnell is your daughter!
A. My daughter.
Q. How long have you known Mrs. Darnell's first husband,
:Mr. Barker t
A. I had never known him until my daughter married him ..
Q. ·when did your daughter <mme to live with you, and under what circumstances?
.A. She came to live· ~ith me in the Summer of 1938, when
:Mr. Barker had deseTted her.
Q. Who supported your daughter from the time of that desertion T
A. I did.
Q. ,vhen she came to live with you did she have a child °l
A. She had the little baby, between seven and eight months
old.
page 114 ~ Q. Has this little baby lived in your house during all that period, except when you were in Massachusetts ?
A. Entirely with me and his mother.
.
Q. What were the physical arrangements in your house under which this baby has lived, that is, what apartments did
he occupy, and what nursing did he receive, what medical
attention did he receive, what diet did he receive, and did he
benefit by it?
A. From infancy the baby was rather a delicate baby. He
remained in the Hospital for a short time, and he was taken
down to vVarrenton, where he had his nurse, and again he was
page 113
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under the doctor's supervision; when he came up to Hamilton with the nut·se and my daughter, he was constantly under the nurse's supervision, but afterwards my daughter supervised the whole thing, the nurse taking care of him, but
my daughter supervised. The baby was put on a regular
routine; he begins his day with his breakfast in the morning;
has his play hour; comes in and has a regular lunch, well
cooked balanced foods. My daughter could do it if I was
not there. ,Just had this nurse for the past year. She is a
nice young girl. She has had a certain amount of hospital
training, but my daughter has supervised the entire health
of the child. The doctor insists he should have Pasteurized
1nilk. If excited he vomits a good deal, otherwise he is a
normal child, except that he must have the very
pag·e 115 ~ best of care. Of course, a little child of that age,
he cannot tell you if he is sick; has to be supervised carefully, by the nurse or mother.
Q. In your household, who are the persons that this boy
knows, recognizes and knows? ·
.A.. He recognizes all of us, but naturally he is more attached to the nurse. ....\..t the present moment the nurse went
home for three weeks, and I got another nurse, but he was
very unhappy, and I assured him the nurse would return in
a few days. A child that age is very dependent on his surrounding·s, and on his reg·ular routine.
Q. This same nmse, when will she return?
A. The fourth of May.
Q. Can you state whether or not she will then nurse the
child at your house, or in Massachusetts? Will that particular nurse be in charge of the child?
A. Yes, but as my daughter is not there, I naturally have
the supervision while my daughter is not there. The nurse
intends to g·o west with him when my daughter comes to get
him this summer.
Q. ·when we had the last hearing before His Honor here,
early in January of this year, what was the plan for the custody of the child upon the marriage of your
page 116 ~ daug·hter to Captain Darnell? 1Vas it contemplated that the infant child should go west with
your daughter?
A. She was to take him west as soon as she had proper
qua rterR, hut with the c.ro,vded camp she has been able to have
only two rooms. Since then she has been in the hospital and
is still in the hospital.
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Q. Will you state whether or not your daughter intends
to continue on with her child in Massachusetts, if the Court
permits it?
A. She intends to come east in July or August, and then
take the babv back with her.
Q. Will Mrs. Darnell be a member of your household T
A. Yes, and take the baby with the nurse back to the west
wherever Captain Darnell will be stationed. Fort Riley is
where they are now.
Q. If this little three-year old baby is sent to the custody
of its father in Warrenton, do you know of anyone other than
his father that the child will know?
A. I would think he would remember the aunts, because
thev were very kind to him.
Q. Does he know the second wife of l\Ir. Barker?
A. No; none of us know her.
Q. What medical attention did this little boy have smce
his father deserted your daughter?
page 117 ~ A. He has had bad colds, with croup, and had
to have taemia and inoculation against typhoid,
had a routine; got another children's specialist, and his digestion got bad.
Q. What is the name and address of the children's specialist you mentioned 1
A. Dr. John O'Brien. His address is DuPont Circle, Connecticut and DuPont Circle.
Q. Have you always had a nurse for this little babyt
A. Always.
Q. vVho paid for the nurse?
A. My daughter paid for the nurse. She always pays for
the nurse.
Q. Your daughter then has a separate estate, has some
means of her own Y
A. She has an allowance that I give her, and of course, her
husband's salary)).0'v, Captain's salary.

.VcRoss

E.XAMINATLON.

By Mr. Hawes:
Q. Mrs. Coffin, you know as a matter of fact, they have
Pasteurized milk in Warrenton, don't you?
A. I do not know anything about it. I called up the Chestnut Dairy, and they told me that they did not deliver milk beyond West Falls Church.
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page 118 }

Q. But there a1·e other dairies that sell Pasteurized milk 1
A. I do not know anything about that at all; I only know
the doctor told me this milk, it should be a comn;iercialized
or Pasteurized milk.
Q. Have you a written diet £or the babyf
A. No, I have not, but I could write it out.
Q. You could write it out and furnish it to Mr. Barker, if
he had the child, couldn't you?
A. Yes, if it was properly followed ..
Q. And you also could have the nurse tell Mr. Barker what
hours the baby was to sleep and what hours he was to take
naps?
A. Oh, yes, that could be done. You can tell a person anything.
Q. Your daughter was remarried on January 17tht
A. 17th.
Q. When did she leave Washington t
A. She left Washington for the west on, I think it was the
first of April.
Q. Was she in Washington at all times between January
l 7th and the 1st of April Y
A. ,No; she was in Florida for two weeks, on her wedding
trip, and then she left for Fort Riley on the first of April, I
think; may have been the 2nd or 3rd.
page 119} Q. How is the baby's health now!
A. The baby at the present moment has a very
bad cold.
Q. But otherwise his health is good?
A. He is all right, excepting as I told you about the time
he gets to vomiting. The last time he vomited was about
two weeks ago.
Q. You do not know anything about Mr. Barker's home in
Warrenton?
A. I know the house. They lived there, the house my
daughter lived in.
Q. You have not been in it since the present Mrs. Barker
has been there f
A. I do not know Mrs. Harker.
Q. You do not know whether she is able to take care of
children or not?
A. She has broug·ht up children. She has three of her own.
Q. Four.
A. I do not know.
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Mn,. Alice Myer Coffin.
Q. Mrs. Coffin, at this hearing in J·auuary, your daughter
testified that ·Captain Darnell was to be transferred to Fort
Riley about the first of February, and she inpage 120 ~ tended to go out there at that time. Do you know
whether or not she ever advised Mr. Barker that
she and her son were still in vVashington were still i1i 1iVashington, from the first of February, down to date!
A. No, I do not think she did. Was she expected to f Mr.
Barker never communicated with my daughter to ask.
Q. Do you know whether or not he has seen the child since
the 2nd of Januarvt
A. No, he has not seen the child.
Mr. Williams :
Q. Has Mr. Barker ever asked to see the child!
A. No, he has not.
,
Q. I want to get a picture of the surroundings, circumstances in which this baby has been raised. Can you give
me briefly an idea of your house in Washington, how many
rooms, and what is its size, and so on?
A. He has his bedroom and bathroom, and a little room off
the side, where the nurse sleeps; that gives 11im two rooms
and bath.
Q. What quarters does he have in your Massachusetts
homef
A. A large bedroom and bath, with the nurse, and a playgTound. I take him to the beach every day. He
page 121 ~ leads a very quiet simple life, with no excitement.
Mr. Hawes:
Q. You do not believe that the child can be properly taken
care of and raised in less than two rooms and a bath?
A. I do not think the rooms have anything to do with it at
all. I think the surroundings the child is used to, to go to
strange surroundings, child three years old. If you have
any children of your own, don't you believe sometimes drinking water has sometlling to do with a child's digestion. One
child has one kind of a temperament and kind of dig·esti.ve
organs, nervous systems. I am only for the cl1ild's wellbeing, and I think that the most important thing· in this whole
issue is this child's happiness and well-being·, and that the
next few years will mean everything·.
Q. Don't you think that knowing his father, and being ahle
to be with him and see him and play with him is as important
as anything?
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1J:[1's. A.lice Myer Coffin.

A. I think no father should be away from a child, but to
live with a father, who has not the right surroundings and
does not know the child's way of living, his reaction and his
nature is bad for the child. I think it is a tremendous responsibility for a father to take a child away from the custody of
a mother when the child is so young.
page 122 r Q. Will you tell me how it would be possible
for a father to get to know a child and have the
child and to be accustomed to him to know his ways and habits
and things that are necessary, unless he had the child with him
in his home!
A. Why did he desert the child? He left it himself. Who
can he blame if he separated himself from the child f That
is the answer.
Q. Can you tell me any way where a father can get to know
his child other than be with him 1
A. He can be with him. The child can come down and
spend any day once every two weeks. The father can come
to see him at my house, but I think to take the child to new
surroundings for this period of his life is going to have a very
wrong and serious effect.
Q. Do you think for the father to have the child and be with
him once every two weeks, will enable him to learn to know
him and get accustomed to him?
A. I reallv do.
Q. Mrs. Coffin, the boy was born in a Washington hospital,
wasn't her?
A. He was.
Q. And from there he was taken to Mr. Barker's home in
Warrenton, where he lived until he was seven or
page 123 r eig·ht months old 1 Is that right 1
A. Yes.
Mr. Williams :
Q. Mrs. Coffin, will you state to the Court whether or not
you are willing· to cooperate in order that Mr. Barker can
see the child at your house, without being brought into any
conflict that be did not wish to have with anv members of
the family? See it with the nurse?
A. Absolutely.
Q. And if he desired to go to see the child could you undertake to state to the Court that he could see the child without having any visits with any members of your family!
A. Absolutely, any time he wished to come. I think when
V
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Mrs. Virgvnia Barker.
you get a child for the entire day, and the father visits him,
he sees more of him in one day than he might see of him for
two weeks, if living in the house with him.
page 124 }

MRS. VIRGINIA BARKER,
a witness, being first duly sworn, says :

DIRECT EXA1\UINAT10N.
By Mr. Carter:
Q. Mrs. Barker, state to the Court your name and place of
residence!
A. Mrs. Virginia Barker, Warrenton, Virginia.
Q. You are the present wife of Mr. John Edward Barker?
A. Yes.
Q. When were you married?
A. February 26th.
Q. Prior to that you were a widow!
A. Yes.
Q. How many children have you by your former husband!
A. Four.
Q. Their ages T
A. 27, 24, 22 and 19.
Q. You raised them all!
A. Yes, sir.
Q. Where do you and Mr. Barker reside in Warrenton?
A. On Lee Street; that is our home, his home.
Q. Is that owned by Mr. Barker?
A. Yes.
page 125 ~ Q. Is it a comfortable home Y
A. Very.
Q. Is it the home that he lived in with his former wife and
baby?
A. Yes.
Q. Are you willing to take this child into yours and Mr.
Barker's home for the month of June?
A. Yes, if Ed wants me to.
Q. Do you want to do iU
A. Yes.
Q. Will you take care of iU
A. Yes.
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Mrs. Virginia Barker.
The Court:
Q. Who is your family physician, Mrs. Barker?
A. Dr. Sinclair.
Mr. Carter:
Q. Have you already made any provision in your home
to take care of this child for the month of June!
A. Yes, we have.
Q. Will it have a room by itself,
A. Yes. Have a room ready for him.
CROSS EXAMINATION..

By Mr. Kuykendall:
Q. Mrs. Barker, whose home are you living in nowt
A. Mr. Barker's.
page 126} Q. Does it belong to himf
A. Yes.
Q. Are you certain of that 1
A. Yes.
Q. .As a matter of fact, his sister owns his home, doesn't

she?

A. No, I do not think so.
Mr. Carter: It seems to me the question is whether or not
Mr. Barker has a home in which he is living, and it is a comfortable home, and whether or not the child will be comfortable in that home for one month, and the person who has
the actual title has nothing whatever to do with this during
that month.
The Court: If there is any assurance he will be there, or
have the use of the house during that month, of course, it
don't make any difference who it belongs to.
Mr. Kuykendall:
Q. You mean he owns the house, or is he just permitted to
live there?
A. I think it is his house.
page 127} Q. Do you lmow this boy that is the subject of
this dispute?
A. The ha.by, I have seen him twice.
Q. You do not know anything about his habits?
A. No.
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Mrs. Virginia Barker.
Q. You do not know anything about the surroundings in
which he has lived and has been accustomed to live in the past,
do you¥
A. No.
Q. Have you seen the child sufficiently on any occasions
that would have enabled him to have become acquainted with
you?
A. No.
Q. You say that you have ample room to make provision
for this child in the house¥
A. Yes.
Q. How many rooms in the house Y
A. Two bed-rooms, a bath, living-room, dining-room and
kitchen.
Q. Where are your children living nowt
A. In an apartment in town.
Q. Have they lived with you at all in this home!
A. No.
Q. Is it your plan to take care of this child or to have the
services of a nurse Y
A. I plan to take care of it myself.
Q. You, of course, have no personal interest in the child,
not knowing him, and not being related to him?
page 128 ~ A. No personal interest, except he is Ed's, Mr.
Barker's child.
Q. And other than that you, of course, would have no interest in the child f
A. Oh, I would have interest in the child, yes.
Q. Being· a mother, you could not ha".'e the same interest in
the child that his mother could, could you?
A. I should think so.
Q. If this child was yours, and your busband had deserted
you, and deserted your child when a mere infant, having had
the experience that you have had with children, would you
be willing to consent or ag-ree that your child should be ta.ken
from you and from the circumstances and surroundings and
the habits he is accustomed to and placed with the father,
under circumstances to which he was not accustomed, particularlv in view of the fact that he is an infant three vears
of age f Would you agree to that f
•
A. Yes.
Mr. Hawes: I think that is highly improper.
The Court: Objection overruled.
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Mrs. Virginia Barker.
Mr. Kuvkendall:
Q. You feel that that would be to the interest of the child,
do you·f
page 129 ~ A. Yes, I do.
Q. Explain if you can how that would benefit the
child, and be to the child's interest f
A. I think the child should see his father and the father
his child, and if he has him to take care of him and watch him
it would be a benefit to both of them to be together.
Q. And if you were the child's mother that would be your,you would do thaU
A. Yes, I would.
Q. How old are you Mrs. Barker?
A. Forty-nine.
Q. Don't you think that it would be unfair to a child three
years of age, to take it away from its mother, and place it in
strange circumstances, particularly being away at night, and
don't you think that would be a strain on the child, irrespective of the parent's feelings f
A. I do not know.
Q. If it would, do you think the child should suffer the
strain in order to appease the parents?
A. Never assume until you try.
Q. You are not certain it would be beneficial to this child?
A. I am just as certain as you can be about a thing like
that.
page 130 ~ Q. But you cannot be very certain. His father
does not know the child very well, neither do
youY
A. He has not seen him very much.
Q. He has not tried to see him, has he 1
A. I think he has tried to do it. The Judge said he could.
Q. Has he made any effort to see the child any more often
than that authorized by the decree of the CourU
A. No.
:Mr. Carter: He could not make any effort.
The Court: The Court understands that Mr. Carter. Let's
get along·.

Q. When you were married to Mr. Barker, did you understand that the child would be brought to your home to be
taken care of Y
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Mrs. Virginia Barker.
A. Yes.
Q. And as a matter of fact, Mrs. Barker, you have said,
have you not, that you did not want the child, and did not
feel you could assume the responsibility of rearing that child!
A. No, I did not.
Q. Didn't you make the statement before you were married that a child that small should be with his mother, and
should not be taken away for any time Y
page 131

~

The Court: Get down to the case. When was
the statement made and where 1
Mr. Kuykendall: I am asking if she made any such statement.
The Court: Ask her if she made it to any particular person, and who she made it to.
Mr. Kuykendall: I thoug·ht I had a rig·ht to ask if she
made any such statement.
The Court: I do not understand that to be the law. You
can try to contradict a witness within a reasonable limit. In
other words, cross examination must have some aim.
Mr. Kuykendall: I am not laying a foundation for the
purpose of contradiction. I am asking her whether it is true.
The Court.: If you cannot refute it, you can't do so.
Mr. Kuykendall: I wish to except to the ruling
page 132 ~ of the court. I was not laying the foundation for
impeachment.
The Court: I am not going to let you go on.
J\fr. Kuykendall : I except to the ruling of the Court.
0

Q. Mrs. Barker, do you think that it would be a reasonable
arrangement for Mr. Barker to have this child once every
two weeks for a full day in Warrenton, and as many times
as he wants while in Washington T
·
A. No, I think it very unreasonable.
Q. Why?
A. I think a day in Warrenton would probably upset the
~bild, without his rest, without food maybe he would not get,
because we would not know, and I think it a very bad arrangement.
Q. Do you think he might g·et them if taken and kept for a
month?
A. Yes, because he would know what he was to have. They
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Mrs. Virginia Barker.
say the child is on a diet. He would gradually become accustomed to that.
Q. With what he got at his own home, what he got at home
you could provide that f
A. Yes, but I think if he is so nervous to go for a day, I
think it would be a very bad arrangement.
page 133 } Q. Could you arrange for him to get his rest?
A. Certainly.
Q. Don't you think if proper arrangements were made a
visit for a day in Warrenton would be sufficien4 with privilege for Mr. Barker to go to W ashing·ton whenever he
pleasedt
A. No.
The Court: Gentlemen, the Court has considpage 134 } ered this case after a thorough hearing in January, a great deal of testimony and argument, and
I do not see where there has been the slightest change in the
circumstances since that time; certainly has not been shown
here today. Of course, there has got to be an end of this
case at some time, and whether that determination that was
made in January is right or wrong, it has got to stand. I
do not see any justification to change that order, except to
this extent: When that child comes to vVarrenton I am going
to require that Dr. Sinclair see him once a week and report
to me, and if its health is being badly affected, I will change
the order without any notice, and send it back to its mother,
but it seems to me it is desirable and important that any male
child should know its male parent, and under the circumstances the child is not entirely subject to the order of this
Court. Its movements will largely be determined by the War
Department. Nobody knows where it will be next year, and
if this order is changed now it will never have the opportunity to know its father, and I do not see any justification
for changing it, except I will provide that Dr. Sinclair be
called in there once a week while the child is in vVarrenton,
and if he thinks it ought to be sent back to its mother, the
Court will send it back without notice to the male
page 135 r parent. I cannot force a nurse on these people.
I have children myself, and I do not think they
necessarily have got to be raised in a hot-house. I think if
tbe situation there in Warrenton turns out to be bad for the
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child, why the Court will enter some other orders for its custody, but I am going to try it once any how..
Teste ~ This 6th day of May, 1941..

J. R.H. ~""\:ANDER, Judge ..
page 136 ~ CERTIFIC.A..TE. OF TRIAL JUDGE ..
I hereby certify that on the 6th day of May, 1941, at Leesburg,. Virginia, it affirmatively appeared in writing that
C. W. Carter, of courn:;el of record for the defendant in the
suit in equity pending in the Circuit Court of Fauquier
County, Virginia, styled Virginia Rodgers Barker v. John
Edward Barker, had been duly notified in writing of the time
and place of presentation of the certificates of exception to
me for signature; said certificates relating to the evidence
taken ore tenu,S in said cause on January 2, 1941, and reintroduced and read in evidence at the hearing· on April 25,.
1941, and also to the ore tenus evidence taken at the hearing
on April 25, 1941.
Given under my hand this 6th day of May, 1941..

J. R. H. ALEXANDER, Judge.
page 137

f

And on same day the respondent filed his answer thereto in these words :

Now comes John Edward Barker, the defendant named in
the petition presented to the J ndge of the said Court on
April 25, 1941, by Virginia Rodgers Barker and says :
That 110 new essential happenings have arisen so as to
change the facts and status of the respective parties since
the order entered in this cause on January 2, 1941, by this
honorable court, except it seems that the petitioner has since
married Captain Carl Darnell on January 17, 1941; that he
fa in the United States Army and has received orders, transferring him to Fort Riley, Kansas; petitioner knew this and
it was discussed quite elaborately at the hearing on the 2nd
of ,January, and simply because petitioner desires to live
with her husband at Fort Riley, Kansas, is no reason to deny
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this respondent the right given him by law and by nature to
see and have with him his own offspring.
Respondent further says that Fort Riley, Kansas, particularly at this time~ is not an appropriate place in which
said child should be raised; that the petitioner in her petition desires to keep the child in Washington, D. C., whereas
climatically and in every other respect, during the month of
June and many other months of the year, if not all, Fauquier
,, 1bounty and its environs far excel Washington, D. C., as a
Vplace in which this little boy can be raised and cared for.
In waiting the expira~ion of only some ninety days since
the hearing in January and now coming and seeking to deny
this respondent any reasonable opportunity of seeing his
child, does not smack of good faith, nor sincerity; and respondent here alleg·es that it is not done sincerely, but with
an indescribable, indefinable and almost inhuman attitude,
and further to be cruel to this respondent, who, though not
:financially as well off as petitioner, yet has
page 138 ~ human traits as much so as the wealthy, thoug·h
he be poor in worldly goods; that he has the same
God given impulses as to desire his own child about him, to
see and converse with his own child, and to have that association with his own child that is natural in any human being·;
yet petitioner's sole purpose is to deny him this; and yet in
her petition the petitioner for her own convenience is willing
to be separated from the personal contact with her child and
wants it pl~ced with her mother in Washington during the
month of June and thence in Massachusetts for such a period
as will suit the petitioner's convenience to resume personal
care and contact with the child-thus clearly showing there
is no sincerity in the petitioner in this case, but simply an
attitude of harassment and an effort to be cruel to this respondent, the primary effort being by petitioner to prevent
respondent from having any contact, consortium or pleasure
of being with his own son, and if such be permitted and tolerated the little boy will be raised up so as never to know bis
father-indeed an unnatural attitude on the part of the
mother, to say the least.
Respondent has heretofore shown, and now reassures the
court, that during such time as the Court will permit him to
see his child it will receive every care, safeguard nnd attention; will be in wholesome surroundings; and will receive
wholesome care.
Respondent further states to the court that he loves his
own child; that he is glad that Captain Darnell is fond of
bis child, and hopes everybody else will be fond of this little

Supreme Court of Appeals of Virginia

124

boy, and here alleges that the preposterous and unreasonable
proposals to this court as set out in the petition for this respondent to see his child one hour a week at some place in
\Varrenton until the first day of July is unreasonable, unheard of, demonstrates selfishness on the part of the petitioner, as well as a vicious spirit.
page 139 ~ There are no new facts alleged in the petition
but what were existing, known and discussed at
the time of the last hearing, only some ninety days past, and
therefore respondent sees nothing further for him to answer, except he denies all allegations not specifically herein
admitted to be true and asks the court to dismiss the petition _so that the order heretofore entered on January 2, 1941,
may be carried out, especially inasmuch as the petitioner has
enjoyed the consortium of the infant child under said decretal
order until it now is approaching the time for respondent to
enjoy the privileges he is granted under said order, and it appears the closer the time arrives for such the more vigorous
petitioner is to have respondent denied the privilege.
And now having fully answered respondent prays to be
dismissed, etc.

JOHN EDWARD BARKER
page 140

~

And thereupon on the same day the following
decree was entered:

This cause came on to be heard this the 25th day of April,
1941, in the Courthouse at Leesburg, Virginia, in recess upon
acceptance of notice by John Edward Barker, by eounsel,
that Virginia Rodgers Barker would move the Honorable J.
R. H. Alexander, ludge of the Circuit Court of Fauquier
County, at two-thirty P. M., at the Courthouse in Leesburg,
to amend and reform the order entered by him on January
2. 1941, whereby Virginia Rodgers Barker was required to
deliver the infant son of herself and John Edward Barker,
to John Edward Barker, in Warrenton, Virginia, for the
month of June, 1941, upon the terms and conditions set forth
in said order.
·whereupon, at two-thirty o'clock P. M., on the 25th day
of April, 1941, Virginia Rodgers Barker appeared bv counsel. and tendered her petition wherein she averred that there
were chang-ed facts and circumstances that would be presented to the Court, and upon which she prayed that she be

Virginia R.. Darnell v. John E. Barker

125

11ot required to deliver her infant son to the custody of his
father, John Edward Barker, for the month of June, 1941,
but suggested to the Court that she was willing that John
}Jdward Barker see the infant child at the times and upon
the occasions set forth in said petition. Whereupon, John
FJdward Barker, by counsel, filed his answer, and both the
petition and the answer thereto were directed to be filed in
this cause by the Court and the same were accordingly filed.
Aud thereupon, the petitioner, with the consent of counsel
for the defendant, filed, to be read upon this hearing, the
evidence and testimony, including the transcript of the testimony taken ore tenus upon the hearing held in Court, in
Vvarrenton, Virginia, on the 2nd day of January, 1941, and
also the depositions taken in Washington, D. C., and filed
with the Court at the hearing on January 2nd, in
page l 41 ~ Warrenton, Virginia, all of which evidence, including the transcript of the evidence taken ore
temts before the Court as aforesaid, and this day offered in
evidence at this hearing, and is declared, and by this decree
herewith made, a part of the record. And it was agreed that
all evidence presented upon said former hearing should be
considered upon the present hearing.
And thereupon, the petitioner took the testimony of Mrs.
Alice M. Coffin in support of some of the averments of said
petition, and the defendant took the testimony of Mrs. Virginia Barker, and it is hereby declared that the testimony so
taken on behalf of the petitioner and on behalf of the defendant shall be transcribed and filed as a part of the record upon
this hearing.
Now, therefore, in consideration of the premises, the Court
doth refuse to amend the said order entered herein on the
2nd day of January, 1941, whereby the custody of the infant
ebild was awarded to lohn Edward Barker, for the month of
,Tune, 1941, but the Court doth amend said order to this extent: That it is required of the defendant that he have Dr.
,J. Ward Sinclair visit said child at least once a week during
jts residence with him, and that Dr. Sinclair report to the
Court if, in his opinion, the residence of said child with his
father adversely affected his health and well-being. The
Court reserves the right to direct the return of the child to
its mother, Virginia Rodgers Darnell, without further proceedings, if the infant'~ health is adversely affected by said
visit to his father.
And the petitioner, Virginia Rodgers, by counsel objected
to the order of the Court, awarding custody of said infant to
John Edward Barker, its father, for the month of June, 1941,
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in order to save her rights to appeal to the Supreme Court
of Appeals of Virginia, in the eyent that she is hereafter advised so to do.
page 142

~

I hereby certify that the foregoing pages contain the entire record of the Chancery Cause
pending in the Circuit Court of Fauquier County, styled Virginia Rodgers Barker 1.~. John Edward Barker, as requested
by the attorney for the complainant.
I further certify that the notice required by Section 6339
of the Code of Virginia, has been given.

T. E. BARTENSTEIN, Clerk.
Fee for this record is $37 .91.

A Copy-Teste:
M. B. WATTS, C. C.
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