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Record No. 2941 .
·.~O'?JN OF BIG STONE GAP, A Municipal Corporation
Plaintiff in .Error
vs.
J!AME.S 'JOHNSON, by AMOS JOHNSON, His Grandfath~r
and Next Friend, Defendant in Error

PETITION FOR WRIT OF ERROR AND SUPERSEDEAS

PETITION
To the Honorable Justices of the Supreme Court of Appeals of
Virginia:

Your petitioner, the Town of Big Stone Gap, a municipal
corporation, .respectfully shows unto Your Honors that it is
aggrieved by a final judgment entered against it by the Circuit
Court of Wise County, Virginia. on the I 7th day of July,
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1944, in favor of James Johnsori, for the sum of Three hundred seventy Dollars ($370.00). This judgment was recovered in an action for personal injuries received by the defendant
in error while playing on a certain .road grader in the public
park in the town of Big Stone Gap.

A transcript of the record; of •tlie pleadings. of .the testimony, ana proceedings subsequent ..to the trial ·in · the lower
Court is herewith submitted, to which transcript reference will
be made.
For convenience the parties will be designated as plaintiff
and defendant as they appeared in the Court below .
. *STATEMENT OF THE CASE
The Town of Big Stone Gap maintains and operates acertain public park known as "Bullitt Park," located within the
corporate limits of the town, in which and as a part thereof are
various facilities for sports oLall kinds, including foot-ball.
so'ft ball, and base ball; also a running track which was in the
process of constr.ucticn at the· time of the injury to· the plaintiff, James Jchhnson. There was also maintained in said park
a play ground fitted with swings, see-saws, etc., for the amusement of children. There were .also provided facilities for picnics, consisting of tables, open fire places, etc. On the day on
wbich ·the plaintiff was injured the employees of the defendant
• had been using .a road grader in said park working on said
running track, and when the work was finished for the day the
road grader was pulled off the track out on to the grass a sho·rt
distance from the location of the play-ground facilities and the
pioniq~:rounds. The ·grader was left with the ·blade ·.resting on
the ground, and in a position so that no harm could come to
anyone therefrom. (Record page 30 et seq) .In order for the
same to become harmful it w.as necessary to .climb upon the
grader and raise the blade by turning two wheels, and the plaintiff testified that be was unable to do this by himself-it was
necessary for him to call upon his companion, Ralph Smith, to
help him· raise the blade, he turning one wheel and Ralph the
other. (Record pages 39, 40, 41.
·3 * *The plaintiff went to the playground late in the .afternoon, and after swinging a while, be states some larger
boys ·ran them :away from the swings, and seeing this road
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grader he ran and climbed upon it, but was unable to make
much headway with it himself. He called to Ralph Smith, another boy of about the same age, or slightly older, who got upon the gradey with hii:n and, together, they were able to raise
the blade by turning both wheels at the same time. After
raising the blade as far as it .could be raised, the plaintiff then
placed his foot on the lever or brake, and held the blade in position until the boy Ralph Smith could get down. from the machine and upon the blade to ride it down. (Record pages 36 to
4 1 ; ) that he, the plaintiff, then released the brake, and placed his
foot on the bar to his right, which bar moved upward with the
lowering of the blade. This bar was fitted with cogs, and plaintiff's foot was gradually carried up on said bar until it was
caug,ht between the cogs on said bar and the cogs on wheel
some 1 8 to 20 inches above the level of the frame on which he
was standing. · From an examination of the photographs of
this road grader introduced by the plaintiff and defendant you
will note the awkward position in which the plaintiff placed
himself in order for his foot to be caught in the manner it was.
Fortunately the injury to the foot did not prove to be seriousthere was a good recovery, with scarcely any permanent injury.
4 * *There was some controversy as to the exa.ct location of the
road graded; the witnesses for the plaintiff placing the
same at a distance of some 40 to 50 yards from the nearest part
of the play-ground, and the witnesses for the defendant placing the same at a distance of from 90 to 95 yards from the
nearest part of said play-ground. (See testimony of the plaintiff, Johnson, and his witnesses Ralph Smith, (Record page
60), Lester McElray (Record page 93) and Howard Burton,
(Record, page I oo-) (Also testimony of the defendant's witnesses, Elbert Bennett, Record, page 1 20, and Ballard Bishop,
Re.cord, page 1 20) .
The plaintiff testified that he knew that this road grader
was not a part of the playground equipment (Record pages
33-34) and that it was not placed where it was for him or anyone else to play on; that he had seen the road grader in use on
the streets near his home. (Record page 3 5) and appeared to
be well acquainted with the process of raising and lowering the
blade .
. At the conclusion c.f the evidence, instructions by the Court
governing the law of the case, and argument of counsel, the
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Jury returned a verdict for the plaintiff in the sum of $370.00.
The defendant moved the Court to set aside the verdict and
enter up judgment in favor of the defendant, assigning grounds
for said motion as follows:
1.

The verdict was contrary to the law and the evi-

dence.
The law requires that the plaintiff make out a
case of gross or wantc·n negligence on the part of the defendant, this the evidence failed to do.
2.

5*

* 3. The Court erred in refusing to permit certain
testimony offered by the defendant to go to the Jury to
which the plaintiff objected.
4. The Court erred in refusing to give to the Jury
certain instructions offered by the defendant, and to which
the plaintiff objected.

5. The Court erred in giving to the Jury certain instructions offered by the plaintiff to which the defendant
objected.
6. The Court erred in refusing to grant defendant's
motion to strike the evidence which motion was made at
the close of plaintiff's evidence.
7.. The Court erred in refusing to grant defendant's
motion to strike the evidence, which motion was made at
the close of all the evidence.

8. The evidence shows that the plaintiff was guilty
of contributory negligence.
9. The evidence fails to disclose any gross or wanton: negligence on the part of the defendant.

But the Court over-ruled said motion and entered its judgment in favor of the plaintiff against the defendant for the said
sum of $3 70.00.

ASSIGNMENTS OF ERROR
The Court erred in refusing to sustain. defendant's demurrer to plaintiff's amended Notice of Motion
for Judgment.
( 1)
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( 2) The Court erred in· refusing to allow the witness Howard Burton to answer a certain question put to
him on cross-'examination. by defendant's counsel. (Record pages 100-101).

(3) The Court erred in refusing to give to the Jury
instruction No. D-2, as offered by the defendant, ·and requiring the same to be amended by striking out the word
"knowing" (Second Line, Record, page 168), and inserting in lieu thereof the words "when it was reasonable to
believe," and in changing the words "gross and wanton" where they appear in said instruction to "gross or
wanton."
6*

* (4) The Court erred in refusing to grant defendant's motion to strike the evidence made at the close of
plaintiff's evidence, and again at the close of all the evidence. in refusing to set aside the verdict because the same
was .contrary to the law and the eviden.ce, in that under the
law the plaintiff was required to establsh gross or wanton
negligence on the part of the defendant, and the evidence
failed to establish any such gross or wanton negligence.
(5) The Court erred in refusing to set aside the
verdict on the ground that the evidence shows. that the
plaintiff was guilty of contributory negligence.

We will discuss these assignments of error in the order
above ~et forth:
The Court erred in refusing to sustain defendant's demurrer to plaintiff's amended notice of motion for judgment.
To the plaintiff's original notice of motion defendant filed
its demurrer and assigned as grounds for said demurrer the fol- lowing, viz:
( 1) The notice shows on its face that the Town of
Big Stone Gap is a municipal corporation, and that the accident and resulting injury complained of was sustained
in what is known as "Bullitt Park", a public park and
playground established and maintained by the Town of
Big Stone Gap for the use of the general public, in the
establishment, maintenance and operation of whi.ch the
town was engaged in the exercise of a governmental func-

6
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tion and is not liable for negligence either in the mainten~
ance or operation thereof.
(2) The Notice undertakes to state a case under
what is known as the attcyctive nuisance doctrine, which
doctrine does not obtain and is not recognized in Virginia.

Prior to decision by the Court on said demurrer the plaintiff filed an amended notice of -motion alleging the same acts of
negligence, but further alleging that such acts constituted gross
and wanton negligence instead of simple or ordinary neg7* ligence * as charged in the original notic of motion.
To the amended nctice of motion the defendant filed a
demurrer assigning the same grounds as set forth in its demurrer to the original notice of motion and .the further additional
ground that:
"Section 3032a of the Code, Acts 1940, page 248,
provides that a town shall only be liable for gross or wanton negligence in the maintenance or operation of a public
park or playground. The Notice of Motion alleges on
page ·2: "Notwithstanding your· said duty in this regard.
but through the gross and wanton negligence of your servants, agents or employees, said road scraping machine
was .left .parke~ and placed_ at a point only a few feet distant from that pc·rtion ·of said public park and playground
which was prepared, set aside and maintained by you as a
playground for small children." * * "That said machine tl1rough the gross arid wanton negligence and carelessness of-your said employees and agents was left beside
this said playground unsecured, unfastened, unguarded
and unattended."
Although the said Notice of Motion charges the said
defendant with gross and wanton negligence, the facts
.. upon which said charge is based do not constitute gross
o.r wanton negligence; at most they are only sufficient as
the basis c,f a charge of ordinary or simple negligence for
which the said defendant would not be liable under said
section 3032a of the Code above referred t';)."
In view of the provisions of Section 3032a above referred
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to which was adopted by the Legislature after the decision of
this Court in the case· of Hoggard vs. City of Richmond, 172
Va. 145, the Court below in passing on the demurrer only con.sidered this last ground of demurrer.
We earnestly co·ntend that the demurrer should have been
sustained. The facts alleged are not sufficient to sustain a
charge of gross or wanton negligence. What are the facts alleged in the Notice of Motion on which the charge of gross and
wanton negligence is based?
8*

* "That on the . . . . day of July, 1942, y9u, the
Town of Big Stone Gap, a municipal corporation, owned
and operated a certain public park located within the corporate limits of the said town and known as "Bullet
Park". That in said park you maintained and operated
various facilities for sports and amusements. That as a
part of the said park you maintained and operated a certain
playground designated for the use, pleasure, attraction and
alluremen~ of small children, which said playground was
equipped with swings, see-saws and other devices made
and maintained exclusively for the attraction and allurement of small .children, which said playground was kept
open for the use of the public generally, and especially for
the use of small children, citizens of said town.
"That at the same time, you. the said Town cf Big
Stone Gap, a municipal corporation, owned and operated
a certain road grader or scraper then and there nsed and
maintained by you in scraping and grading the streets and
alleys of said tc·wn, and the streets and roadways leading
to and in said park. That said scraper is an old model of
such machinery and that the blade on same is constructed
so as to be lowered by gravity and is of great weight.
"T.hat said road scraper is equipped with a large number of wheels and levers to be turned, pulled and pushed
in the operation of the same. That it is also equipped
with various cog-wheels and .cogs, all of which are attractive to children, and especially to small boys.
"That thereupon it became and was your duty to
keep, park or leave said road grader or scraper where small
children were not likely to come in contact with the same,
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ad to leave said machine where it was not likely to attract
children, excite their curiosity, and lead to their injury,
and to use ordinary care not to leave said machine exposed in, a public place where children were invited or likely
tq be, and to leave said machine so fastened or secured that
it would not be likely to injure children of tender years
while pursuing their childish instincts.

Then follows the charge of gross and wanton negligence
as follows:
"Notwithstanding your said duty in this regard, but
through the gross and wanton negligence of your servants,
agents and employees, said road scraping machine was left
parked and placed at a point only a few feet distant from
that portion of said public park and play ground which
was prepared, set aside and maintained by you as a playground for small children.
·
9*

* "That said machine, through the gross and wanton
negligence and carelessness of your said employees and
agents, was left beside this said playground, unsecured, unfastened, unguarded and unattended. That while said machine was so located beside the ~hildren's playground, I
went to the said playground for the purpose of amusement, and as I had a right to do, and as I was supposed to
do. That while there, being an infant boy, eight years of
age, I was attracted by said machine and by the many
wheels and levers on same. That accordingly I climbed
upon the said machine and began to pull at the levers and
to turn the wheels and I stood upon one lever with my foot
in order to press it down, at which time I placed my other
foot on a beam on tm side of said machine on which beam
were located a number of cogs. That while in this position, the huge blade and ether parts of said m¥hine dropped towards the ground, thereby making some of the
wheels turn very fast, and at the same time running a cog
wheel in the cogs on the beam on the side of said machine.
which said cog wheel ran upon my foot, pinning it be- .
tween the cogs of said wheel and the cogs on said beam"
~c.
On demurrer. of course, the allegations of fact in the No-
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tice of Motion are taken. as true; We. earnestly.. contend· that
these facts do not measure up, and· were: ·not sufficient· upon
which to base charges of gross and wanton negligence.
~n the question of what constitutes wilful or wanton neg. ligence we quote from the case of Slicer vs. Secombe, ( 193 1)
(Ohio) 182 N. E. 133.
"Wilful or :wanton injury can only be ·established by.
showing that one,, with knowledge of existing conditions
and conscious· from such.knowledge that injury will likely
or probably result from.his conduct, and with reckless indifference to the consequences, consciously and intentionally does some wrongful act, or omits. to discharge some
duty which produces the injurious result.
"A wilful injury wi!I not be inferred when the result
may be reasonably attributed to negligence or inattention.
(See 182 N. E. 133).
"To constitute gross negligence there must be charged
and shown either a wilful intent to injure or that reckless
and wanton disregard of another's right and safety, and
that willingness to inflic~ injury which the law deems an
equivalent to an intent to injure. Wilson v. Chippewa
Valley Electric Co. 120 Wis. 636, 98 N. W. 536, 66 LRA
912.
*"The element of culpability which characterizes all
negligence is, in gross negligence, magnified to a high degree: as compared: with that· present in. ordinary negligence." Thornhill vs. Thornhill 172, Va. 553, 2 S. E.
(2nd) 318.

10*

"Gross negligence is that degree of negligence which
shows an utter disregard of prudence, amounting to complete neglect of the safety of another. There is no sharp
well defined dividing. line between simple negligence and
gross· negligence. The distinction is one of degree."
Wright vs. Osborne 175 Va. 442, 9 S. E. (2nd) 452.
Now, this Court in the case of Lennon vs. Smith, 173 Va.
(
322, decided June 12, 1939~ stated:
"The establishment of gross negligence in a given case
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depends· upon the facts and .is not concluded in· all :cases by:
the verdict o.f the Jury." ·. ·· ·
,.
·.,
"Wheth;r· the evi<len~e is suffi~i~nt. t~ j~stify a finding of gross negligence is a question for the Court."

That the facts alleged in plaintiff's notice of motion do not
constitute a case c.f gross or wanton negligence is so clear that
there can be no difference. of opinion among men. of reasonable
and ordinary intelligence with refe.rence thereto. In such a
case the question was not one to be submitted to a Jury, but
one for the determination of ·the Court as a matter of law.
We respectfully submit that the demurrer to plaintiff's
amended notice of motion should have been sustained and the
case dismissed.
11 *

. *ASSIGNMENT OF ERROR NO.

2

The Court erred in refusing to allow the witness
Howard Burton to answer a certain question put to him
on. cross-examination by: defendant's counsel. (Record
pages ·100-101).
This witness, a man thirty six years of age, who· had
worked in the mines for years and was· familiar with machinery
and the dangers to be anticipated therefrom, had noticed these
two boys playing on the machine before the injury occurred.
. The witness was asked:

"Q. Did it occur to you that these boys were in any
special danger while they were out there? :
The question was objected to by plaiJ;J.tiff's counsel and
the objection was sustained by.the Court, bi:cause cal~ing for an
op1mon.
We submit that on a charge of gross negligence we were
entitled to have the benefit of the witness' answ~r· to this question. Certainly, if the witness Burton, with his long experience
in handling machinery had no thought that the bo,ys were in
any special danger in playing on this machine, it would follow
that the employees of the defendant could not have been guilty
of gross negligence in leaving the machine where they did..
·

,'

; .
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*ASSSIGNMENT OF ·ERROR NO. 3
The Court erred in refusing to give to· the Jury instruction No. D2, as offered by the defendant, and requiring the same to be amended by striking out the word
"knowing" (second line, Record page 168) and inserting
in lieu thereof the words "when it was reasonable to believe", and in changing the words "gross and wanton"
where they appear in said instruction to "gross or wanton."

We most earnestly contend that the instruction· as offered,
which was refused by the Court, correctly stated the law, in a
case invo]ving gross or wanton negligence.
This instruction should be considered in relation to the
language of the Virginia statute Section 3 03 2a, and when so
considered we contend that the original instruction as offered
was clearly correct, and should have been given.
The Virginia statute, Section 3032~ uses this language:
"Every such city and town shal], however be liable
for the gross or wanton negligence of any of its officers or
agents,'' etc.
It was clearly the intention of the Legislature to use the
words synonymom,ly, and the degree of negligence referred to
was such degree or negligence as would be regarded as gross
negligence or wanton negligen.ce. Therefore, we are not confined to the more limited definition of gross negligence as set
forth in the early ca,;es of Boggs vs. Plybon., 157 Va. 30, Jones
vs. Massie, 158 Va. 121, Young vs. Dyer, 161 Va. 434,
Thomas vs. Snow 162 Va. 654, and Thornhill vs. Thornhill
172 Va. 553.
The case of Wright vs. Osborne was decided after the
enactment of our liability for injury to guest statute, and it
states the rule thus:
13 *

* "Stated in somewhat different terms, gross negligence is that degree of negligence which shows an utter disregard of prudence amounting to complete neglect of the
safety of another."
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And in summing up the facts in that particular. case we
find the statement:
"Such acts tended to reveal an utter disregard of the
dictates of prudence. They displayed a reckless disregard
of consequences. The Jury could have found that the
voluntary acts of the defendant ·under conditions described
unnecessarily and unreasonably increased the hazard of
. travel to plaintiff."

In view of the language of the statute and the evident intent of the Legislature, we think it clear that the words "gross··
and "wanton" were used synonymously, and therefore that the
general definition found in Ame. Jprisprudence, · Vol. 38,
page 690-691 is the proper definition to be used in determining
whether the instruction offered was right and proper and
should have been given.
On page 691 we find this language:
"The term 'negligence' where employed to describe
a certain consequence, means that the consequence ought
to have been foreseen and avoided, and gross negligen.ce, it
is explained, means that the injury actually was foreseen
and intended, or implies a wilfullness in pursuing a course
of conduct which would naturally and probably result in
injury to another. * * * *
"Gross negligence consists of that want of care which
would raise a presumption of conscious indifference to the
consequences of the act."
We submit that considered in relation to the language used
in the. statute, and what under ordinary circumstances constitutes gross or wanton negligence, it was necessary for the
employees of the defendant to have known that their conduct
would likely result in injury. If they simply had reason
14 * to believe * it would result in injury then the case would
be one of simple or ordinary negligence.
The real test with reference to simple or ordinary negligence is whether or not the consequences could have been
reasonably foreseen. See Virginia Iron ~c. Co. v. Hughes, 118
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Va. 731; ,Newport News, \'de; Electric Co; -Ys.. Clark, ;1:05 V.a.
205; Southern Railway Co. vs. Bell, 114 Fed. J-41. Also the
recent .case decided by this Court of Dennis vs. Odend' Hal
Monks Corp. 182 Va. 77.
When considered with reference to these decisions. it will
be seen that the changes in the wording of the instru.ction· made
necessary by the lower court's ruling in effect made the instruction only applicable to a- case of ordinary or simple negligence.
We submit" tQat the instruction as offered was plainly ·
right and SQould have been given.
15 *

*ASSIGNMENT

OF ERROR NO. 4

."The Court erred. in refusing to grant defendant's
motion to strike the evidence made at the close of plaintiff'is- evidence; and again at the close of all: the evidence;
in refusing to set aside the ·verdict because the same was
contrary to the law and·-the evidence, in· that under the law
the plaintiff was required to establish gross or wanton
negligen.ce on the part of the defendant, and the evidence
failed to establish any such gross or wanton negligence.
These can be summed up,in the simple statement that the
evidence fails utterly to establish a· case of gross or wanton neg..
ligence.
What are the facts as disclosed by the evidence?
The defendant's agents and servants left this road· grader
in the park near that portion of the park use9 as a playground
for young children-according to the plaintiff's evidence some
forty or fifty yards from the nearest swing or see-saw. There
is no evidence to show that this road grader was inherently
- dangerous. It was left with the blade on the ground. This is
established .conclusively by the evidence of both the plaintiff
and defendant. There was no active negligence. We do not
have a machine left running. This· grader was perfectly harmless. No harm could come until the forces were set in motion
by the plaintiff himself, and by himself he was unable to set in
motion that. action which finally resulted in his injury. It was
necessary for him to .call to his. assistance his play-mate, Ralph
Smith. (Record pages 39-40-41). The facts proven not
only fail to ma1-<-e out a case of gross or wanton negligence, but
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it is ~oubtful whether they were sufficient to sustain ·a charge of
simple ·or ordinary negligence.
\

·,.

.

.

It would appear that plaintiff's coons.el, ~hen. he Jira_f~ed
16* *his original notice of motion did not consider them sufficient to· sustain a charge of gross or waO:ton negligence.
There was no such thought in'his mind at that time. We do not
find a charge· o.f gross or wanton negligence against the agents
and servants of. the defendant until the plaintiff filed his amended notice of motion. The only difference in the original notice
of motion and tbe amended .notice of motion is that i11.the original certain facts were alleged which it was .contended constitute
negligence on the part of the defendant's agents and servants.
and in the amended notice of motion the same facts were alleged
as constituting gross and wai.•tim n~gligence.
J...et us consider further. the··facts;_as shown by the evidence.
This road grader... was an ordinary piece. of, road machinery.
There was nothing: inherently,dangerous about it. lt had been
used in the park ~y the WPA and had been left there on numerous occasions. It matters -not -whether it was left within 3 5 or
40 yards of the playground, or at other places inside the park.
There was no place in the park where children of the age of
the plaintiff did not frequent. :No one had been injured previously. In the circumstances can it be said that the defendant's
agents and employees should have foreseen that an accident of
this kind would have happened from the leavi1?,g of the grader
parked at the place where it was on this particular evening.
The answer is bound to be in tpe negative. Wear~ confirmed
in thi.s belief by the conduct of the witnesses ~ester .. McElroy
and Howard Burton. They were men of mature years,
17* experienced in the handling of machinery. *They had
seen the boy$ .on the road. grader:
(lVl;cEl~y. Record
page ·91):

"Q. Had you noticed this scraper and the boys out
there before the boy was hurt?
A. Yes, sir."
(Burton, page I oo) :
"Q. You say you noticed these boys playing on the
machine before the boy·got hurt?
A. Yes, sir."
· ·· •., ·
;,t._ '.,

.

:.•

.
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We think it reasonable to assume that if either McElroy or
Burton had for one moment thought these boys were in any
real danger they would have warned them. That they did not
do so is significant, and clearly negatives the idea that defendant's 6ervants and employees should have known, or could
reasonably have believed that an injury such as the one resulting
would have happened.
The evidence of the plaintiff himself, is sufficient we
. .contend to bar any recovery by him on the ground that the defendant's servants and employees were guilty of gross or wanton negligence in leaving this road grader at the place they left
it. We quote therefrom as_ follows:
Direct examination, Record page 3 o.

"Q. When yo·u went up and saw this machinery
was the blade down on the ground?
A. Yes, sir, it was -on the ground."
Cross-Examination, Record pages 33-34.
"Q. You knew it was a road scraper; you knew
what they used it for?
A. I didn't know so· well what they used it for.
19*
*"Q. However, you know how to run those levers
and wheels, you had seen the road people do that hadn't
you?
A. Yes, sir, but I didn't know so well how to use
it.
Q. _ But you knew it was a piece of road machinery
to scrape roads with?
A. Yes, sir.
Q. And you had seen the town of Big Stone Gap
men using it around there scraping roads and such as that?
A. Yes, sir.
·
Q. Yo,u knew that was what it ·was kept and used
for?
·
·
A. Yes, sir.
Q. And you knew it wasn't any plaything:; you
knew it wasn't kept and maintained by the Town of Big
Stone Gap for boys and cliildren to play on, didn't you?
A. I didn't know there was any danger.
Q. But yo,u knew it wasn't a piece of play machinery
in the park, didn't you?

· .
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A. Well. I don't know.
Q. You say you knew it was a piece of road ma·
chinery to scrape roads with?
A. Yes, sir.
Q. And that was all you had ever seen it used for
wasn't it?
A. Yes, sir."
Again on page 3 5 : ·

21

*

"Q. But you had seen them scraping in the streets
and alleys?
A. Yes, sir, they had been down in front of our
house.
Q. And you watched them as they went by did
you?
A. Yes, sir.
Q. And I guess you boys followed along after them
and watched them tum those wheels and lower and raise
the blade, did you?
A. No. sir. I had not been following after them.
*Q. But you bad seen them from the house raising
and lowering the blade?
A. Yes, sir.
Q. And you knew what the wheels on there were
for?
A. No, sir, I didn't know what the wheels were for.
I didn't know which wheel they raised or turned for the
~~

.

Q. You knew one of the wheels on there, or two of
them, were for the purpose of raising the blade, didn't you.
but you didn't know which one it was until you tried
them all?
A. No, sir.
Q. But you tried them out and found which wheels
it was that raised the blade didn't you?
A. Yes, sir.
Q. You found out one of these big wheels on one
side raised one edge of the blade and the wheel on the other
side raised the other?
A. Yes, sir.
Q. Which side did you all raise first?
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A:.: · Wre raised,. both at the ·same .time.; .
Q. You turned one and.heturned~one? .' ... ·
A. Yes, sir.
Q.· You· all :knew pretty well then how it operated,
didn't you?
A. No, sir, I didn't· )µiow so well about it.
Q. Had you done anything before to· it to find out
·
which wheels raised the blade?
A. No, sir.
Q. Had you ever been on it before?
A. No,· sir. - · ·· · · --·
Q. You had not played with it before?
A. No, sir.
·
Q. Had you seen the other children r~~sing the
blade?
*A. No, sir.
Q. How long had you all been on·it at the time you
got .hurt?
A. I don't know how 'long we had been there.
About five minutes or something like. that I guess. ·
Q. Was ·this the first time you raised· the J>lade and
lowered it when you got your foot caught, or had you had
it up.and let it go do~n before?
A. That was the first time."
Again, on page 38.
Q. And you all decided you would have. the. road
machinery to yourself and you and Ralph went over there?
A. Y.es, sir. I didn't know there was any danger
to it.
Q. But you knew what it was?
··A.- Yes, sir.
·
Q. And that it was dangerous?
A. I knew that thing where they ·scraped the road
with was dangerous.
Q. You knew that if you got down under that ·and
let it down on yo,u it would catch you?,
A:. Yes, sir.
Q. How many times had you seen .that go ,by your
house along the river scraping ·the road ol' alley?

r8•
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A. I only sawdt ·once; but when I was in. school it
might have·.been'~up· there::.,"
···
Q. You had seen it in other places in Big Stone Gap
scraping besides along in front of your house there?
A. Yes, sir.
·
Q.. And it was being used then to scrape the road?
A. Yes, sir.
Again on Page 3 9.

"Q. What did you want to do when you got up on
there; did you want to raise the blade, was that why you
got up on there?
23 *
*A. I don't remember for sure now.
Q. You don't remember what you got on·· there
for?
A. No, sir.
Q. But you tried to raise the blade didn't you?
A. Yes, sir, J. tried--to raise it 011-ee but I couldn't
raise it by myself.
Q. Then did you tell Ralph to take hold of the other
wheel and for.him to turn that?
A. No, sir. He saw me and he took hold of the
other one.
Q. You couldn't get that blade up by yourself could
you?
A. No, sir.
. ·_ •Q. -And you had to-call him, or did-you ask him to
take the other wheel?
A. No, sir.
Q. He jus·t saw you couldn't make it yourself?
· A. Yes, sin~
....
Q. And if Ralph hadn't helped you you never would
have got that blade up, would you?
A. No, .sir."
Again, on page 43.
.
Q. When you went to this machine the blade was
down on the ground wasn't_ it?.
A. Yes, sir.
·
Q. And it took both of you to get it up?
··
A. Yes, sir.

*

* * *

,•

'

-

.
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"Q. If you all had not raised the blade 'there you
would not have got hurt, would you?
A. No, sir, but I didn't know there was any danger though.
Q You knew there were cogs there?
A. I saw them but I didn't know there was any danger.
24 *
*Q. As you turned the wheels didn't you notice the
cogs working?
A. No, sir.
Q. Did it take much effort to turn the wheel and
for you to· get the blade up?
A. It wasn't so hard.
Q. When the other boy had one wheel and you had
one, it wasn't so hard?
A. No, sir.
Q. But you couldn't have done it by yourself
though?
A. No, sir."
Certainly, from this evidence, there was no gross or wanton negligence on the part of defendant's agents and servants
in leaving the machine parked where they did, so far as the
plaintiff in this case is concerned. When applied to this plaintiff we do. not believe the conduct of defendant's agents and
employees would even pass the test of ordinary or simple negligence.

In considering assignment of error based on demurrer to
plaintiff's notice of motion, and that based on the Court's
refusal to give Instruction D-2 offered by the defendant, we
have referred to the Virginia authorities on the question of what
.constitutes gross or wanton negligence, and we deem it unnecessary to make further reference thereto in discussing this assign·ment of error. We respectfully submit that when considered in
the light of the decisions of this Court on the question of gross
neglignece the evidence in this case utterly fails to measure up
to the requirements, and the verdict of the jury should have
been set aside and judgment entered in favor of the defendant.
25 * *That this is a question for the Court in a proper case is
established by the decision in the case of Lennon v. Smith,
supra. We quote from that case as follows:
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"The establishment of gross negligence 'in a given
case depends upon the facts and is not concluded in all
cases by the verdict of the jury.
"Whether the evidence is sufficient to justify a finding of gross negligence is a question for the Court."

Further, we would respectfully contend that in practically every instance, in order to establish a case of gross or
wanton negligence there must have been some act of primary
negligence. It is not contended there was any primary or active negligence on the part of defendant's agents and employees. On this subject we would respectfully refer to the case
of Filer vs. McNair, 158 Va. 88, and the cases·there cited.

In that case it was only necessary .to prove ordinary or
simple negligence; yet if there had not been-evidence in that case
that the rollers of this washing machine were left in motion the
Court would have ruled there was no negligence. The decision
turned on the fact that the evidence showed this primary negligence on the part of the defendant. In that case the plaintiff
was an eight year old boy .as in this case, and .it is clear .from
. the language used in the opinion that had the boy turned the
switch that set the rollers in motion, or had been in any way responsible for said machine being in motion at the time of. the injury there could have been no recovery. The reas::>ning in the
Filer v. McNair case applies with equal force to the present case.
In that case there was a machine not inherently dangerous, but
one which had to be set in motion before anyone could be
26* injured thereby. Not only *was this·same proposition true
·in the present case, but it .was further necessary for the
plaintiff-to have help in order to, get the machine in shape where
he could. be injured: while in the Filer v. McNair case all he
would have had to do was to turn on the switch which could
have:been done·by anyone.
·Further in the Filer v. McNair case it would appear that
the machine involved was really, a more dangerous instrumentality than a road grader; there the machine involved was a
washing machine and there was much more likelyhood of serious and permanent injury .therefrom: ,md certainly ·if there
must be some primary negligence with reference.to· the washing
machine in order to constitute simple or ordinary negligence,
likewise there should be some primary or active negligence with
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reference to ·the· operation,of a::road. grader'.to serve .as :a·.basis
for a charge of ordinary or _simple ·negligence. . With much
greater force would this be true in order to sustain a charge of
gross··or w:anton ~.negligence:
We most earnestly contend that the evidence in this case is
hardly sufficient.to ,sustain a 'charge of simple or ordinary neg•
ligence; certainly it is insufficient to sustain a charge of gross
or wanton negligence.
We do not believe·plaintiff's counsel would for one moment contend that the conduct Qf defendant's agents and em·
ployees would ban .constituted · simple or ordinary negligence
when· considered in relation to an· adult, and we can not believe
that this Court will hold that such acts when considered in re·
lation to .a. child .more than eight years of age, and of the intelli·
gence display~d by_ the plaintiff in this case, could possibly. con·
stitute gross negligence. ..
·
· *ASSIGNMENT OF ERROR NO. 5.

27*.

The Court erred in refusing to set aside the verdict on, the
ground that the evidence showed that the plaintiff was guilty
of· contributory negligence.

Now:

there is no question but that the plaintiff's injury
was· the result of his own voluntary act. The evidence shows
that he was familiar with this road grader; that he knew what
it was for, and had seen the men working with the machine in
front of'his home. He -knew _it was not any part of the play·
ground equipment. (Se!? evidence of the plaintiff quoted in
this petition in discussion of Assignment of Error No. 4).
He was a lad more than eight years of age, and thus not
conclusively presumed to be incapable of committing acts of
negligence. However, in this case, we submit that the evidence
is clearly sufficient to overcome the prima fade presumption in
his favor. .

We do not believe the Court will reach the point in this
case where it will be necessary to pass upon this question, but
if it should by any chance do so, we submit, with confidt?nce,
that this· 'question of contributory negligence on the part of
the plaintiff must be resolved in favor of the defendant.
28* *In conclusion, we submit, there was no more danger to
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the plaintiff from this road grader, ,than.: there was from.
the grandstand or bleacher '.Seats, .to both of, which.he"had access, and :from .both of which he could have fallen,. or otherwise
received injuries. Surely the fact that the town has .established and maintains a gran~stan.d and bleacher. seats in its public
park ·a·nd play ground can net be construed as an act of negligence. There is no question but that both the grand stand
and the bleachers would attract s'mall children, but in the absence of allegation and proof of a defective condition therein
and knowledge thereof brought home to the municipality no
recovery could be had in any event.' There was no allegation
or proof that there was any defect in this road grader which
w·as in any manner responsible for the accident and resulting injuries to the plaintiff.
. '

To furnish amusement and recreation for the children and
facilities for engaging in sports by the citizens generally is
laudable undertaking, and should not be penalized by mulcting the town in damages in a case with as little merit as the
present case.. To hold the Town liable in. case of this kind
will result in the closing of all municipal parks and playgrounds
throughout the Commonwealth. They can not afford to continue their maintenance and operation if they are to be liable
_in damages eyery ti.me a boy bent on mischief r~ceives an injury. We can riot believe that this Court will sustain a recovery where the evidence falls so far short of the mark as it does
in this case.

a.

a

29* *For the errors assigned we respectfully insist that the

defendant is entitled to have the judgment ·in: this case set.
aside, and upon a hearing of this petition to· ..have final judgment entered in favor of the defendant.
Counsel for petitioner will :file this petition with the clerk
at Richmond and desires to state orally their ,,reasons for reviewing the.errc-rs complained of in this ca.se, aqc;l hereby adopt
this petition for writ of error· and supersedeas as their opening
brief in support of their contentions. A copy of this petition
was mailed· on the I oth day of October, I 944, to Fred B.
Gre:a~:. Norton. Virginia,· counsel for plaintiff....
Petitioner respectfully asks for writ of error and supersedeas to the judgment of the Court below.
·
'
Respectfully submitted, .. .

· Town of Big Stone Gap vs. James Johnson

23

TOWN OF BIG STONE GAP,
A Municipal _Corporation,
·
By Counsel.
GEO L. TAYLOR,
Big Stone, Gap, Virginia
M.M.LONG,
·
St. Paul, Virginia
Attorneys for Petitioner.
Virginia:
Wise County, to-wit:
We, M. M. Long and Geo, L. Taylor, Attorneys practicing in the Supreme Court of Appeals of Virginia, to certify that
in our opinion the judgment complained of in the foregoing
petition should be reviewed by the Supreme Court of Appeals
of Virginia.
Given under our hands this the I oth day of October, I 944.
M. M. LONG,
GEO. L. TAYLOR,
Attorneys.
Re.ceived Oct.

12,

1944.

.W.B. WATTS,
.. Clerk.
November· 14, 1944. Writ of error and supersedeas
awarded by the Court. No bond required.
M. B. W.
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RECORD
James Johnson, an infant under the age of 21
years who sues by Amos Johnson, his grand-i
father and next friend,
vs,
Notice of Motion for Judgment.
The Town of Big Stone Gap, a municipal
corporation,

Plaintiff
Defendant

TRANSCRIPT OF RECORD
Virginia:
Pleas before the Circuit Court of Wise County.
October 3rd, I 942, came James Johnson, an infant under
the age of 21, years, who sues by Amos Johnson, his grafndfathe.r and next friend, and filed in the Clerk's Office of the said
Court his Notice of Motion for Judgment against the Town of
Big Stone Gap, a municipal corporation, which notice of motion is in the words and :figures fo11owing, to-wit:
NOTICE OF MOTION FOR JUDGMENT

In the Circuit Court of Wise County, Virginia.
James Johnson, an infant under the age of 21
years who sues by Amos Johnson, his grandfather
and next friend,
vs.
Notice of Motion For Judgment.
The Town of Big Stone Gap, a municipal
corporation,

Plaintiff
Defendant

TO THE TOWN OF BIG STONE GAP:
You are hereby notified that on the 19th day of October,
1942, between the hours of 9 a. m. and 5 p. m., or as soon
thereafter as it may be heard, the undersigned wi11 move the
Circuit Court of Wise County, Virginia, at the Court House
thereof, for a judgment against you for the sum of Five Thou-
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of

Big: Stone Gap vs. James Johnson

2 5·

sand· ( $ 5, ooo) ·.Dollars, :together with ·the costs ·of this proceeding, all of which is due and owing from- you to the .undersigned
plaintiff, to-wit:
That on· the .... 'day Qf July, 1942, ytiu the T~wn of
Big Stone Gap, a municipal corporation, owned and operated
a certain public park located within the corpopage A-2 } rate limits of said town and known as "Bullet
Park". That in· said park you maintained and
operated various _facilities. _f~r, sports. and amu.sements. .That
as a part of said pa,;k_ you maintained and ope.rat~d. a .certain
P.layground designed for ~he use, pl~a!!ure, attraction al)d allurement of small children,. which s~id play gro.und.w.as equipped
with swings, see-saws, .and other; devices made and maintajne4
ex.elusively for the attraction· and- allurement of small children,
which said play ground was kep~ open for the use of the public
generally, and specifiically for.. the use of sµiall children, citi;
zens of- said town.
That at tne same time· Y,OU, the said town of Big Stone
Gap, a municipal corporation, owned and operated a certain
roa.d grader or _scraper then and there used and maintained by
ypu in scraping and grading 'the streets and alleys in said town,
and' the streets and· roadways leading to and in said park. That
said scraper is an old model of such machinery and that the
blade on same is constructed so as to be lowered by gravity and
is of great weight.
That the .said road. scraper or grader is equipped.. with a
large number of wheels and levers. to be turned, pulled and
pushed· in the operation of same~ . That it is also, equipped with
vaiious cog wheels and cogs all of which are attractive to children, and especially to small boys.
'
That thereupon it became and was your duty to keep, park
or leave said road grader or scraper where small children were
not likely to come in contact with same, and to leave said ma: chine where it was not likely to attract children,
page·A-3 } excite their curiosity, and lead to· their injury,_
and to use ordinary care not to leave said machine exposed in a public place where children were invited or
likely to be, and to leave said' machine so fastened or secured·
that it would not be likely to injure children of ten·der years
while pursuing their childish instincts.
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But notwithstanding .your said duty in this regard, you
negligently, carelessly, recklessly and wantonly, through your
servants, agents or employees., left, parked, and placed said road
scraping machine at a point oµly a few feet distant from that
portion of. said public park and play ground which was prepared. set aside, and maintained by you as a playground for
. .. . .
.
small children.
That said machine was· n~gligently and .carelessly left beside the said play ground, unsecured, unfastened, unguarded,
and unattended. That while said machine was so lo.cated beside the children's pl.,ay ground, I went to the said playground
for· the purpose of. amusement, as I had a right to do, and as I
was supposed to do. · That while there, being an infant boy
eight years of age, I was attracted by said machine and by the·
· J.tlany wheels and levers on same. · That accordingly, I climbed
upon the said machine and began to pull at the levers and to
turn the wheels and I stood upon one lever with my foot in
order to press it down, at which time I placed my other foot on
a beam on the side of the said machine on which beam were located a number of cogs.. That while in this position, the. huge
blade and. other parts, of said machine dropped towards the
ground, thereby making.some of the wheels turn very fast, and
at the same time running a cog :wheel in the ccgs on the beam on
the side cf said machine, which said cog wheel ran
page A-4 ~ upon my foot, pinning it between the cogs of said
wheel and the cogs on said beam, and pulling said
cogs down with such force and power from the weight of
the said blade and other parts. of said machinery then dropping
towards the ground, that one of the said cogs was pressed
through my foot from the bottom and another pressed through
nearby from the top, and my .foot was pinned until other
people came to. my assistance and. released my foot, whereby,
as a direct resulG :of the aforesaid negligence and carelessness of.
you, the Town of Big Stone Gap, a municipal corporation,
your servants, agents or employees, I was caused to suffer and
have suffered and sustained diverse injuries, fracture~. cuts,
bruises, and laceratinos injuring my bonli!s and flesh and nerves,
and causing me great pain and anguish and crippling_ my foot
and causing permanent and incurable injuries to my said foot.
and will c~ntinue to suffer great loss from the per~anent dimin- :
ution of earning capacity by reason of the injuries aforesaid. ·
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By reason whereof and as th~ proximate result of which,
I have been damaged to the extent of Five thousand {$5,000)
_Dollars. Wherefore, judgment therefor will be asked at the
hands of the said Court at the time and place hereinabove set
out.
•
That a written statement of said claim and the nature thereof and the time and place at which the said injury is alleged to
have occurred was duly filed with the Mayor, Council, and
Town Manager of. said Town of Big Stone Gap within sixty
days from the date of said accident, by the attorney for the
undersigned plaintiff.
page A-5

~

Given under my hand this 30th day of September, 1942.

JAMES JOHNSON, an infant 1,1nder
the age of 21 years, who sues by Amos
Johnson, his. grandfather and next
friend,
By Counsel.
FRED B. GREEAR.
Counsel for Plaintiff
Endorsed:
Filed October 3rd, 1942.
E. B. McElroy, Clerk.
DEFENDANT'S DEMURRER

In the Circuit Court of Wise County, Virginia.
Plaintiff
James Johnson, by ~c.,
vs.
DEMURRER TO NOTICE OF MOTION
Town of Big Stone Gap, a municipal
corporation,
Defendant
The defendant, by its attorneys, comes and• says that the
Notice of Motion for Judgment .filed against it in this case is
insufficient in law, and, therefore, it detilurs thereto, and for
grounds of demurrer states:
1,
The Notice shows on its face that the Tc,wn of Big
Stone Gap is a municipal corporation, and the accident and resulting injury complained of was sustained in what is known
as "Bullitt Park", a public park and playground established and
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maintained b}'i the-- Tow:m of Big Stone, C!iap· for the· use of the
general RUhlic,, im die establishment; mainrenance~and: opemtion.
of, whichfr the. town; was· engaged, in· the' ex-eroise of,: a gove-m.1.
merital, function, and is, not:. liable· for negligence· either in the:
maintena~ce or operatio-n thereof.
2; li'he notice· undertakes to' state· a case· under wliat is
known, as the attractive nuisance doctrine, which~ doctrine: does·
not obtain· and is- not recognized in· Virginia;.
page A-.61 ~,
TOWN OF BIG STONE: GAP,
a municipal: corporation,
By. Counseh.
M.M.LONG,
GEO: t.. T .AYtOR,
Attorneys for Defendant.
0

Endorsed·:
Filed October. 1•9, 1'9143•·
'Chas. I. Fuller, D. C.
AMENDED NOTICE OF MOTION FOR JUDGMENT

In the Circuit Court for Wise County, Virginia.
James Johnson, an infant under the age of 21
years, who sues by Amos Johnson, his- grand:.
father and next friend,
·
Plaintiff
vs.
AMENDED, NOTICE 0F MOTION FOR
'JUDGMENT:
The Town of Big Stone Gap; a~municipal
corporation,
Defendant
TO THE.TOWN OFBIGSTONE GAP:
Ycou,a11e hereby notified that on the 19th day of Oct.. 1942~
between the hours c.f 9 a. m. and 5 p. m., or as soon thereafter
as·it may be heard; the·undersigrred will move the.Circuit Court
of Wise County, Virginia, at the Court House thereof; fur a·
judgment against you· for·the sum of Five Thousand ($·5,000)
Dollars, together with the costs of this proceediirg, all of which'
is due and.owing. from you. to the undersigned plaintiff, to-wit:
Tnat on- tli'e .... day of July, 19·4-2 you, the Town, of
Big Stone· Gap; a munfoipai' corporation~ owned and. operated
a certain public park: located· within· the corporate limits-of said·
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town and known as "Bullet' Park". · ·.That· in. said. park you
maintained and operated various facilities for
page A-7 ~ sports and amusements. That as .a part of said
park you maintained and operated a certain play
ground designated for the use, pleasure, attraction r.1nd allurement .of small .children, which said playground was equipp~d
with swings, see-saws, and other devices made and maintained
exclusively for the attraction and allurement of small children,
which said play ground was kept open for the use of the public
gene~ally, and espe.cially for .the U5'? of small children, citizens
9f said town. .
·
·
That the same time you, the said Town of Big Stone Gap,
a municipal corporation, owned · and operated a certain road
grader or scraper then and there used and maintained by you fo
scraping and grading the streets and alleys in said town, and the
streets and roadways leading to and in said park. That said
scraper is an old modei· of such machinery and that the blade
on same is constructed sc as to be lowered by gravity and is of
great weight.
That said road scraper or grader is equipped with a large
number of wheels and levers to be turned, pulled and ·pushed
in the operation of same. That it is also equipped with va.rious cog wheels and cogs. all of which are· attractive to children, and especially to small boys.
That thereupon it became and was your duty to keep, park
or leave said road grader or scraper where small children were
not likely to come in .contact wit,h same, and to leav~ said machine where it was not likely to attract children, excite their
curiosity~. a'nd lead to their injury, and to use ordinary care
riot to leave said machine exposed in a public pla.ce where children were invited or likely to be, and to leave said machine so
fastened or secured that it would not be likely to injure chil- .
dren of tender years while pursuing their childish
page A-8 ~ instincts.
Notwithstanding your said duty in this regard,
but through the gross and wanton negligence of your servants.
agents or employees, said road scraping machine was left parked and placed at a point only a few feet distant from that por-·
tion of said public park a~d play ground which was prepared.
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set aside, and maintained by·:you as a play ground :for small
children.
· ···
_
Tha~ said. m~chine, tliititjgh the gr~s an,d wan tori· neglige·nce and carelessness of your. said employees and agents, w.as
left beside this said playground, unsecured, unfastened, unguarded, and unattended. · That while said machine was so located beside the .children's play ground, I went to said play
ground for the purpose of amusement, and as I had a right to
do. and as I was supposed fo do. That while there, being an
infant boy eight years of age, I was attra'cted· by said machine
and by the many wheels and levers on same. That accordingly
I climbed upon the said machine and began to pull at the levers
arid to tum the wheels and I stood upon one lever with my
foot in order tc, press it down, at which time I placed my other
foot on a beam on the side of said machine on which beam
were located a _nµmber ·of ~ogs.. That while in this position,
the huge blade ·a·nd, other pc\rts of said machine dropped towards the ground, thereby making some .of the wheels turn
very fast, and at the .sam~ time running a cog wheel in the cogs
on the beam on the side of said machine, which said cog wheel
~an_ up~!} my foot, pinning it between the cogs of said· wheel
and th~ cogs o~ said beam, .and pulling said cogs down with
sri~h ·. force and power fro~ the weight if the said· blade and
other parts of said machinery then dropping towards the
ground, that one of said cogs was pressed.through
page A-9 ~ my foot .from -the bottom al}d clnother pressed
through nearby from the top, and my foot was
pinned until other people .came to my assistance and released
my foot, whereby, as a direct result of the aforesaid gross negligence and cart?lessness of you, the Town of Big Stone Gap, a
mun~cipal, .corpqration,. your st?rvan~. agents or: employees, I
was .caused to suffer and have suffered ali:td sustained diverse
injuries, fractures, cuts, bruises, and lacerations, injuring my
'bone~ and flesh and nerves, and causing_me great pain and anguish and crippling my foct and causing permanent and incurable injuries to my said foot, and will continue to suffer
great loss· from the permanent diminution of earning capacity
by reason of the injuries aforesaid.
By reason. whereof aod as the proximate result of which
I have· been damaged to the extent of Five thousand ($5;000·)
Dollars. . Wherefore, judgment therefor will be asked
-the

at
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hands of the said Court at. the .time and place. hereinabove set
out..
, ·.._.
That a written statement of the said claim and· the nature
therebf and the time and place at which the said injury is alleged ·to have occurred was duly filed with the Mayor, Council,
and Town Manager of said Town of Big Stone Gap within
sixty days from the date of said accident, by the attorney for the
undersigned plaintiff.
·
Given under my hand. this the..3 oth day of· September,
-1942:

· . JAMES JOHNSON, an infant under the
. age of-21 years; who.sues by Amos John-·
son, his grandfather and next friend,
By Counsel.
· FRED B. GREEAR,
Counsel for Plaintiff.
Endorsed:
page ·A-10-.-~ Filed December 22; 1942,
.Chas. L Fuller, ·D;: C.
DEFENDANT'S DEMURRER TO AMENDED··
..
NOTICE OF MOTION

In the_ Circuit Court of Wise County, Virginia.
James Johnson, by ~c.
Plaintiff
vs..
DEMURRER •TO AMENDED NOTICE _
OF MOTION
Town of'Big Stone Gap, a muriidpal
corporation, ., . . ·
·
Defendant
The defendant, by its attorneys, .comes and says that the
Amended Notice of Motion for Judgment filed against it in this
case is insufficient in law, and; therefore, it demurs thereto, and
for grounds of demurrer states:
1.
The Notice shows on its face that the Town of Big
Stone Gap is a municipal corporation .. and that the accident
and resulting injury complained of was sustained in what is
known as "Bullitt Park",. a public park and play ground established and maintained by the Town of Big Stone Gap for the
use of the general public, in the es_tablishment, maintenance and
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operation of, which the ·town was engaged in. the exercise of .a
governmental function, and is not liable for negligence either
in the maintenance or operation thereof.
2. . The notice undertakes to state a case under what is
known as•the attractive nuisance doctrine, which doctrine does
not obtain and is not.recognized in Virginia.

'3. · Section 303 2a of the Code, Acts 1940, page ·248, provides ~hat a town shall only be liable for gross or wanton negligence in the maintenance or operation of a public .park or·
playground. The Notice of motion alleges on page 2: "Notwithstanding your said duty in this regard, but through the
gross and. wanton negligence of your servants, agents or employees, said road scraping machine was left parked and placed
at a point only a few feet distant from that portion of said
public park and play ground which was prepared, set aside and
maintained by you as a play ground for small children." "That
said machine through the gross ~nd wanton negpage A- 11 ~ ligence and carelessness of your said emplyoyees
and agents was left beside this said play ground
unsecured, unfastened, unguarded and unattended.
Although the said Notice of Motion charges the defendant
with gross and wanton negligence, the facts upon which such
charge is based do not constitute grcss or wanton negligence at
most they are only sufficient as the basis of a charge of ordinary or simple negligence for which the said defendant would
not be liable under said rection 3032a c.f the Code above referred to.
TOWN OF BIG STONE GAP,
a municipal corporation,
By Counsel.
M. M. LONG,
GEO. L. TAYLOR,
Attorne_ys for Deft.
Endorsed:
Filed February 4, IQ41,
Chas. I. Fuller, D. C.

Virginia:
In the Circuit Court for Wise County.

'

Town of Big Stone· Gap vs. James· Johnson
James Johnson, by etc.,
vs.
Town of Big Stone Gap,

33.
Plaintiff

Defendant

This case having been heretofore submitted to the Court
upon the demurrer filed by. the defendant, and the Court ha~ng
considered same and being of opinion that the demurrer is not
well taken, doth hereby over-rule said demurrer.
Endorsed:
"Enter this order, Oct. 1, 1943.
George Morton,
Judge.
page A-12
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DEFENDANT'S Pi.EA
OF NOT GUILTY

Virginia:

In the Circuit Court of Wise County.
James Johnson, an infant under the age of twenty
one years, who sues by Amos Johnson, his grandfather, as next friend,
vs.
The Town of Big Stone Gap, Virginia, a
municipal corporation,

Plaintiff
Defendant.

The defendant, by its attorneys, comes and says that it is
not guilty of the premises in this action laid to its .charge in
manner and form as the plaintiff hath complained. And of
this the said defendant puts itself upon the country.
M. M. LONG,
GEO. L. TAYLOR,
Attorneys for Defendant.
Endorsed:
Filed April 28th, 1 944,
Chas. I. Fuller, D. C.
Virginia:
Circuit Court of Wise County, the 28th day of April.
1944~

Present:

The Hon_orable George Morton, Judge.
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James Johnson, an infant under the age· of 2 1
years, who sues. by Amos Johnson, his grandfather and ·next friend,
Plaintiff
vs.
NOTICE OF MOTION FOR JUDGMENT.
17844

The Town of Big Stone Gap, a municipal
corporation,

Defendant.

This day came again the plaintiff in person, and by his
attorney, and the defendant appeared in Court by cou11sel, and
filed in writing its plea of not guilty, and the
page A- 13 ~ plaintiff replied generally and issued was joined.
Then came a panel of nine duly selected and
duly qualified jurors, from which panel the plaintiff struck o,nc
and defendant one, and the remaining seven constituted the
Jury for the trial of the issue joined in this case, to-lwit: F.
J. Fraley, D. E. Carter, Leo Huettel. W. T. Litton, I. G, Stone,
L. W. Clatterbough and Fred Duff, who were duly sworn to
well and truly try the issue joined, and a true verdict render
according to the evidence; and, after hearing opening statement of counsel, and the evidence, were adjoumed over until
tomorrow morning at nine o'clock.
Virginia:
Cir.cuit Court of Wise County on Saturday the 29th day
of April. in the year of our Lord one thousand '.nine hundred
forty four.
Present:

The Honorable George Morton, Judge.

James Johnson, an infant
years, who sues by Amos.
father and next friend,
vs.
Notice of
Town of Big Stone Gap, a
corporation,

under the age of 21
Johnson, his grandPlaintiff
Motion for Judgment 17844
municipal
Defendant.

This day came again the parties by their respective attorneys, and the Jury sworn in this cas~. appearing in Court
pursuant to their adjournment on yesterday, and after being
instructed by the Court and hearing argument of counsel, retired to their room and after some time returned into Court,
having found the following verdict, to-wit:
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page A-14; ~~- "We. the .Jury find for. the plaintiff and-assess
the damage at Three hundred seventy Dollars
($370.00) W. T, Litton, Foreman."
Thereupon the defendant, by its attorney moved the
Court to set aside the verdict of the Jury so rendered against it,
and to find for the defendant, notwithstanding the verdict of · ·
the Jury, and the defendant is directed to assign grodnds for
its motion in writing, and the Court takes until the 15th day
of May, 1.944,. to consider.the said motion.
DEFENDANT'S MOTION. TO SET ASIDE VERDICT
Virginia:.

In the Circuit Court of Wise County.
James Johnson, by \'!1c,

Plaintiff

vs.

Town of Big Stone Gap, Va., a municipal
corporation,

Defendant.

Motion to set aside the verdict of the Jury returned in th<:
above styled case on the 29~h day of April, 1944. · ·
Now comes the defendant, Town of Big Stone Gap, Virginia, a municipal corporation, and moves the Court to set
aside the verdict of the Jury and enter final juc:fgment for the
defendant on· the following grounds, namely:
1.

The verdict is contrary to the law and the evidence.

2. · 'The law requires that the plaintiff make out a .case
of gross or wanton negligence on the part of the defendant, this
the evidence wholly fails to do.
3. The Court erred in refusing to permit certain testimony offered by the defendant to go to the Jury, and to which
the plaintiff objected.
page A-· 15
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4. The Court erred in refusing to give to the
Jury certain instructions offered by the defendant, and to which the plaintiff objected.

5. The Court erred in giving to the Jury certain instru.ctions offered .by the plaintiff to which the defendant objected.
6.

The Court erred in refusing to grant defendant's mo-
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tion to.strike the· evidence, ,which motion was,made at· the close
of plaintiff's evidence. ·
7. The Court erred in refusing to grant defendant's motion to strike the evidence, which motion was made at the close
of all the eviden.ce.

8. The evidence shows that the plaintiff was guilty of
contributory negligence.
· r
·
9. The evidence fails to disclose any gross or wanton
negligence on the part of the defendant.
TOWN OF BIG STONE GAP, VIRGINIA.··
a municipal corporation,
Defendant,
By Counsel.
GEO. L. TAYLOR,
M.M. LONG,
Attorneys for Defendant.
Endorsed:
Filed May 5, 1944,
Chas. I. Fuller, D. C.
And at another day, to-wit:
Virginia:
At a Circuit Court of the County of Wise, at the Court
house of the said County, on Monday the 17th day of July,
in the year of our Lord one thousand nine hundred and forty
four, and in the one hundred sixty-ninth year of our Commonwealth.
·
Present:

The Honcrable George Morton, Judge.

J~mes Johnson, an infant under the age of 21
years. who sues by Amos Johnson, his grandfather and next friend,
Plaintiff
Notice of Motion For Judgment. 17844
vs. · .
Town of Big Stone Gap, a municipal
corporation,
Defendant.
page A- 16
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This day came the parties by their res·pective attorneys, and the defendant.having filed in,writing the grounds of its motion to set aside the verdict of the
Jury rendered against it at the last term of this Court, the said
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motion was argued by counsel, and the Court being maturely
advised of its judgment over-ruled the defendant's said motion, to which action of the Court in overruling its motion the
defendant, by counsel, duly and properly excepted.
It is, therefore, considered by the Court that the plaintiff,
James Johnson, an infant under the age of twenty one years,
who sues by Amos Johnson, his grandfather and next friend,
do recover and have judgment against the defendant, the Town
of Big Stone Gap, Virginia, a municipal corporation, for the
sum of Three hundred seventy Dollars ($370.00), the amount
by the Jury in its verdict ascertained, with interest thereon from
the 29th day of April, 1944, until paid, together with his cost
by him in this behalf expended.
And the defendant expressing itself aggrieved by the action
of the Court in over-ruling its motion, and to set aside the ver-.
diet of the Jury, and enter final judgment for the defendalnt,
and signifying its intention of applying to the Supreme Court
of Appeals, or a Judge thereof in vacation, for a writ of error
and supersedeas to. the said judgment, execution of said judgment on the motion of the defendant is hereby suspended for
a period of ninety (90) days, which suspension is made without bond on the part of the defendant.
page A-17
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And now on this day, to-wit:

Virginia:
In the Clerk's Office of the Circuit Court of Wise County
the .... ·day of Septembe,, 1944.
Virginia:
In the Circuit Court of Wise County.
James Johnson, by f!k.,
vs.
ORDER
Town of Big Stone Gap, a municipal
corporation,

Plaintiff
Defendant.

This day came the parties by their attorneys. and the Defendant, by counsel, tendered to the Judge for signature a stenographic report of testimony aQ.d other incidents of the trial in
the above styled case and Certificate of Exceptions: and. it
appearing to. the Court, in writing, that Fred B. Greear, Esq.,
Attorney of record for the Plaintiff, has had reasonable notice
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that said stenographic report of testimony and other incidents
of the trial and Certificate of Exceptions would be presented
at this time and place to the Judge for signature the said stenographic report of testimony and other incidents of the trial and
Certificate of Exceptions, was on: this the 1st day of September, 1 944, within sixty days from the time final judgment
herein was entered, received. signed and sealed by the Judge of
this Court. and ordered to be made a part of the record in this
case.
GEORGE MORTON. (SEAL)
Judge.
To the Clerk of the Circuit
Court of Wise County, Virginia.
A copy, Teste:
J. A. GARDNER. Clerk.
Virginia:

In the Circuit Court of Wise County.
James Johnson, by his next friend and grand-.
father. Amos Johnson.
Plaintiff
vs.
NOTICE OF MOTION FOR JUDGMENT
Town of Big Stone Gap.
Defendant
STENOGRAPHIC REPORT OF TESTIMONY AND
OTHER INCIDENTS OF THE TRIAL AND
CERTIFICATE OF EXCEPTIONS

.

page
TO:
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NOTICE

Mr. Fred B. Greear. Attorney of record for James Johnson, by his next friend and grandfather, Amos Josnson,
Plaintiff:

Please take notice that the undersigned will, on the 1st
day of September, 1944, at the office of the Honorable George
Morton, Judge cf the Circuit Court of Wise County. Virginia.
in Appalachia, Virginia, at two o'clock, p, m., or as soon
thereafter as practicable. tender to the said Judge Certificate of
Exceptions in the .case of James Johnson. by his next friend and·
grandfather, Amos Johnson. Plaintiff, v. Town of Big Stone
Gap, Defendant, copy of which is hereto attached, ·and app,ly
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to the said Court to sign·. and seal: the same, and mak'.e it a part
of the record in this case.
TOWN OF BIG STONE GAP,
Defendant.
By: GEO. L. TAYLOR,
M. M. LONG,
Counsel.
Legal service of the foregoing notice is hereby accepted.
This ~he 28 day of August,

1 944.

JAMES JOHNSON, etc.,
Plaintiff.
By:FRED B. GREEAR.
Counsel.
page 3 ~

ORDER

· This day came the parties, by their attorneys, and the Defendant, by counsel, tendered to the Judge for signature a
stenographic report of testimony and other incidents of the
trial in the above-styled.case and Certificate of Exceptions; and,
it appearing to the Court, in wridng, that Fred B. Greear, Esq.,
Attorney of record for the Plaintiff, has had reasonable notice that said stenographic report of testimony and other incidents ·of the trial and Certificate of Exceptions would be presented at this time and place to the Judge for signature, the said
stenographic report of testimony and other incidents of the
trial and Certificate of Exceptions, was on this the I st day of
September, 1944, within sixty days from the time final judgment herein was entered, received, signed and sealed by the
Judge of this Court, and ordered to be made a part of the record in this case.
GEORGE MORTON, (SEAL)
Judge.·
To the Clerk of the Circuit ·
Court of Wise County, Virginia.
page 4
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Virginia:

In the Circuit Court of Wise County.
James Johnson, by his next friend and grand-1
father, Amos Johnson, ·

Plaintiff
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J. W. Ashworth
vs.
NOTICE OF MOTION FOR JUDGMENT.
Town. of Big Stone Gap,
Defendant
Stenographic report of all the testimony .. together with
all motions, objections and exceptions on the party of the respective parties, the action of the Court in respect thereto, all
the instructions offered, amend~d. granted and 'refused,
the
objections and exceptions thereto, and all other incidents of
the trial in the above-styled case, tried in the Cir.cuit. Court ot
Wise County, Virginia, on April 28, 29, 1944, before the
Honorable George Morton, Judge, and a jury.

and

APPEARANCES.
Fred B. Greear, Esq., of Norton, Virginia,
Counsel for Plaintiff.
George L. Taylor, Esq., of Big Stone Gap, and
M. M. Long, Esq., of St. Paul, Virginia
Counsel for Defendant.
page 5 ~ The jury was selected and sworn to try the case.
The witnesses were _called, sworn and excluded~
Opening statements were made by Mr. Greear on behalf
of the Plaintiff, and by Mr. Taylor on behalf of the "Defendant.
THEREUPON, the following evidence was introduced
on behalf of the Plaintiff:
J. W. ASHWORTH. the first witness, called by and on
behalf of the Plaintiff, being first duly sworn, was examined and
testified as follows:
DIRECT EXAMINATION
By Mr. Greear:

Q.
A.
Q.
A.

Is your name J. W. Ashworth?
Yes, sir.
Where do you live?
Coeburn.

,.
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J. W; Ashwor:th

Q. What is your: occupation?
A. Photographer.
Q. How long·have:you been a·photographer at Coeburn?
A. Thirty two years.
Q. Some time ago did you go to Big Stone. ·Gap: and'take
a picture of a· road scraping machine there near the town. hall?
- A. Yes, sir.
Q. I show you four pictures and ask you .if those are the
pictures which you. took. of that machine?
A. They are.
page 6 ~ Q. On what date did you take them?
A. l took them September 29, 1942.
Q. Do those pictures correctly and accurately shaw the·
road machine?
A. They do.
Q. Where was the:ma.chine when these pictures were taken, Mr: Ashworth?
A. It was near the school building. l don'.t know. if I
can tell you the exact location, but a little sideways of the
school building, just outside.
Q. Down toward the city hall there?
A. Yes, sir.
Q. The concrete building?
A. Yes, sir.
Q. That is in the town of Big Stone Gap?
A. Yes, sir.
Mr. Greear:
1, 2,

We desire to file these pictures as Plaintiff's Exhibit Nos.
3 and 4.
( Thereupon, said pictures were marked aruf filed as·
Plaintiff's Exhibits Nos.I, 2, 3, and 4, J. W. Ashworth.)
(NOTE:

The pictures were passed to the. jury.)

By Mr. Greear:
You may cross examine.
page 7 ~
By Mr. Taylor:

CR-OSS EXAMINATION
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B. & Gillespie
Q. You dop.'t know whether that was the machine involved in the accident or not, do you?
A. No, sir, not from my own knowlelge.
Q. It was just pointed out to you?
A. Yes, sir.
Q. Who did designate it to you as the machine that was
involved in this accident?
A. Mr. Greear.
Q. Were any of the town officials with hlm at the time?
A. No, sir.
Q. Where was the machine?
A. It was near a concrete building west of the school
building down toward the town hall.
By a Juror:
Q. Did you ask him when you took the pictures if this
was the scraper· involved in the accident or did you ask anyone
there which scraper it was?
A. I don't know if there was anything said about that.
I took Mr. Greear's word for it being the scraper· and I have
no doubt in the world it was. Of course, I was just called to·
make a picture of that scraper and I had no reason to doubt
it.
(Witness excused)
page 8
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B. S. GILLESPIE, the next witness, called by and
on behalf of the Plaintiff, being first duly sworn,
was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Greear:
Q.
A.
Q.
A.
Q.
A.
Q.
A.

Is your name B. S. Gillespie?
Yes, sir.
Where do you live?
Big Stone Gap.
What is your occupation?
I am a Civil Engineer.
How long have you lived in Big Stone Gap?
Since 1935.

. ······.·.··.· ...

-

.. -, ..... , ..
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B.: S. Gillespie
_:, ·Q. Have· you recently made a sketch of :the playground
in Bullitt Park in Big Stone. .Gap; ·Virginia?- · ..
·
A. Part of a section of the playground, yes, sir.
Q. I show you a sketch and ask you if that represents
the playground section for the children there in Bullit Park?
A. Yes, sir, it does.
Q. Is that drawn to scale?
A. Yes, sir.
Q. Will you introduce this as Plaintiff's Exhibit No. 5? ·
·
·
A. Yes, sir. .
page 9 ~ (Said sketch was thereupon marked and filed as
Plaintiff's Exhibit No. 5, B. S. Gillespie.)
Q. Will you explain to the jury this sketch?
A. Well, the main entrance to the,Big Stone Gap Park
comes in here (indicating on sketch) ; here are the tennis
courts,~ and this is the_ driveway that . goes to the parking
grounds, and another entrance over here, and this is the running track that surrounds the ball field and foot races and things
of that kind, and this section is given over to picnic. and. play- ·
grounds, and these are see-saws and swings, ·and here is a fireplace for picnicing, and a water spigot, and .this is a shelter
house,. and these things here represent. trees on the ground, and
this represents kind of a series of posts put up to keep automobiles from coming down in this area,
Q. What is the nature of this ground from this running
track over to the playground here?
A. It is a sodded grass area.
Q. What do these lines and figures represent between the
swings and the track and the fireplace and the track and the
shelter house, Mr. Gillespie?
A. They represent the distances from this point here, the
see-saws and swings and nearest points to the track and these
are. the distances between the swings and other points.
Q. What is the total distance of that playground
page Io ~ area from the lower end of the shelter· house ~p to
the see-saws?
Mr. Taylor:
We object to the assumption that the playground area ex-

/

_Supreme Court of Appeals of Virginia

4,14:

B. S. Gillespie

tended at that. time below the shelter house because the shelter
house had not been built at that time.
The Court:

l think you can show by the evidence just what the condition was at the time, and also what the condition was when
this happened.
Mr. Greear:
I just asked for the distance down there.
The Court: .
Let him answer.
A. The distance is 242 feet from the ce~ter of the seesaws to the lower end of the shelter house.
Q. Down on the lower end you have little double lines
marked "drain", what is that?
A. That represents the tile drain that goes from the running track off into a ditch. . That has been covered over now
however. It is six inch tile, I think.
Q. What is this figure "42" running from the drain up?
A. It is the distance from .a point on the track to the
drain and the shelter house. This represents a point from the
lower end· of the shelter house to the ditch;
By a Juror:

Q. The grandstand is right straight across over here
(indicating on sketch) ?
A. Yes, sir~
page
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By Mr. Greear:

Q. Have you had some experience in road construction?
Q. What experience have you had in handling road machinery, or having it handled? Scrapers for instance.
·
A. Yes, sir.
A. Well, I spent about seven years in the contracting
business, and I was county engineer of Fairfax County for a
number of years· and engineer for the Highway Department a
number of years. and superintendent of C. C. C. Camp for sev-
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B. :S.,:GiZlespie
eral years, and in all those positions I was responsible .-for the
equipment.
Q. In road scrapers, what difference bas ·been made in
late years with reference to raising and lowering the ·:blade, of
the scr~per from those of older make?
A. The. older scrapers are all' handled by ~ig wheels.
Mr. Taylor:
That is objected to as immaterial.
Mr. Greear:
You raised the point.
Mr. Taylor:
You .raised it .}?y sayi~g it was an antique machine,. and
that isn't involved in this case, and no issue on that, ,and;there
couldn't be, .whether there ·has been improvements made on
machinery ·since then, or whether. a town is required to keep
the latest model truck or wheelbarrow or road scraper.
page
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The Court:

J believe that is ..correct. In other words, you can
show just what.sort of ·machine .. tbis was, and all the peculiarities of it,. if. there .are.any, but I don't think it is. material -as to
what improvements they hay ruive made on it, but .you .can
point out just what kind·.of .machine this ·was, and if it was
dangerous you can point that .out, .and the condition ..of. the
thi~g•. but I don't think it is material whether it compares with
other machinery that has been later adopted or not.

Mr. Greear:
I was merely answering Mr. Taylor's opening statement
with reference to it.
The Court:
And you can .prove the time it was made if yo~ want. to.
Mr. ·Greear:
We .cannot find any name or number on: it. Jt is too old.
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Mr. Taylor:

We object to that as highly improper.
The Court:
The statements of the attorneys, Gentlemen of the Jury,
are not evidence, and you will not be influenced by them, unless they are a quotation of the evidence.
Mr. Greear:
You may cross examine.
page 13 ~

CROSS EXAMINATION

By Mr. Taylor:

Q. Were you in Big Stone Gap in July, 1942?
A. I am not sure. I believe I was living in Big Stone
Gap, but I am not sure whether I had started working at Kingsport or not.
Q. Do you know whether that shelter house you put on
· your map was built at that time?
A: My recollection is it was under construction at the
time. The foundations had been put in and the house partially built, but I am not positive just the date it was finished.
Q. There was a lot of stone that had been brought there
for the purpose of building the house, wasn't there?
A. I just don't know the condition of that in July, because I don't have a very good memory on things like that.
Q. As a matter of fact, the shelter house was not fiinished until the summer of 1943, was it?
A. I think that is right. I think the roof was put on
and the concrete floor put in in 1943, but the rock part was all
done.
Q. As a matter of fact the rock walls were not completed
until 1943, were they?
A. I am not sure whether they were or not, but tht work
was started before the W. P. A. pulled out of there.
Q. What is the total distance from the nearest
page 14 ~- swing there to the ditch, the drain, from the track
toward the swamp over back of the shelter house?
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A. 58 plus 40 is 98. plus 74 is 172, and 70 is 242.
A. 242 feet?
A. Yes, that.seems to be correct.
Q. And what woul9 be the distance from the point of
the track?
A. You mean across this way 7
Q. Yes.
A. That is 220 feet. That is 11 inches and twenty feet
to the inch would be 220 feet.
Q. Do you recall what the condition of this track was
with reference to the side near the playground being sodded at
the time this accident happened?
A. No, I believe though it was in the process of being
sodded, bu.t I am not positive about that. I didn't have much
to do around.the'park after the W.'P. A. pulled out, but I was
more or less looking after it before they left. ·· ·
Q. At that time really the only part being used by small
children to play was up here where these swings and see-saws
were?
A. That may have been the part designated for small
children, but they played all over it. ·
Q. They would go on the grandstand and blee.chpage 15 ~ ers and all that, I suppose?
·
·
A. Yes, sir.
Q. · But that part where the swings and see-saws were,
was especially built for the smaller children, wasn't it?
A. Yes, I presume so.
Q. Who were as a usual thing accompanied by their parents there?
.
·
A. I don't know as to that, about their parents being with
them.
Q. Did you have occasion to ever use this road graded?
A. You mean to personally operate it?
.. A. Yes, sir.
A: No, sir.
Q. Was it operated under your supervision?
A. I wasn't in charge of the work. I was the engineer.
I drew the plans for the thing and inspected it fqr the town to
see the work was done according to the spe.cifiications, but I
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wasn't in ,actual charge ;of any of· the ·work, but I have seen
the machine being used down there.
Q. You actually made the plans. for this running track?
A. Yes, sir.
Q. And you we.re acting as engineer at the time?
A. Until the W. P. A; finished, and ·after that I
page 1 6 ~ did not do, any more work for the town.
Q. Did the town at that time have another· road
grader?
Al I don't know.
(Witness excused)
DR. F. E. HANDY, the next witness, called by and on
behalf of the Plaintiff, being first· duly sworn, was ·examined
and testifiel as ·follows:
DIRECT EXAMINATION
By Mr. Greear:

Q. You are Dr. F. P'. Handy?
A. Yes, sir
Q. Where do you live?
A. Appalachia. .
. Q. How long have you been a practicing physician in
Appalachia?
A. About twenty years.
Q. Are you connected with the hospital there?
A. I am.
Q. Do you know James Johnson, the plaintiff in this
case?
'
A. I do.
Q. Have you examined his foot on different occasion~
sin.ce he was injured, doctor?
A. I have examined him on two occasions. The
page 17 ~ first time was the 18th of last October and then this
morning, just awhile ago.
Q. Tell the Court apd Jury just what you found with
reference to his foot, doctor?
A. I found · that he had an old scar on the top of his
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right foot, extending from between the second· and third right
toes about two to three inches up the top of his ·foot toward
his ankle, which was sensitive, and' some limitation of movement there in the johits of the second and third right toes,
where the toes join the foot.
Q. He .complains, doctor; that that foot will get cold
when the other one is not, :and that it bothers him in that way,
is there anything from that injury you observed which would
cause that?
A. He evidently has some sensory nerve injury that causes that sensation of being cold.
Q. If that has continued for nearly two years since the
accident, what would - your opinion be with reference to it
being permanent?
A. Probably permanent.
Q. From your experience as a practicing physician, and
from your examination o-f this boy's foot, what percentage of
loss of use of that foot would you say he has as a permanent
proposition, doctor?
A. Ten percent of his foot. At least one-tenth
page 18 ~ of it.

CROSS EXAMINATION
By Mr. Taylor:
Q. How do you figure that?
A. Well-you mean the· percentage?
Q. Yes.
A. Basing it on the normal function of his foot I would
say it would be about one-tenth of it. Of course that is just an
estimate.
Q. In what way would it affect his earning capacity?
A. Well, the boy now walks with a .certain amount of
limp which is occasioned by the l<?SS of function of those joints
in his foot.
Q. Have you ever watche~ the boy when he didn't know
you were watching him to see if he has any limp or not?
A. No, sir.
Q. - All you know about his having a limp is when he has
been to you for examination?

so.
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A. That is right.
Q. And you say that he evidently had some injury to
the sensory nerve, and you base that statement on the fact the
boy now claims that that foot gets cold when the other one
does not; is that correct?
A. Not entirely. You can detect some difference
page 19 ~ from yout touch to those two toes, particularly
the second and third toes, which feel a little colder than the others on his foot.
Q. There was no bone injury there, was there?
A. I made X-ray plates of his foot last October and they
showed no evidence of any bone injury.
Q. October was more than a year after the accident you
saw the boy.
A. I believe he informed me he was injured some time
in July.
Q. You said the first time you examined him. was October, 1943.
A. Yes, sir.
Q. And the accident happened in July, 1942.
A. I was under the impression it happened in July.
1943.

Q. It happened July, 1942 so Mr. Greear says, and I believe that will be the evidence. Then you haven't examined
him any more until this morning?
A. That is right.
Q. You have never watched the boy play or anything of
that kind?
A. No, sir.
Q. If there had been any injury to the bony structure
the X-ray would have revealed it, wouldn't it?
A. It more than likely would have, yes, sir.
page 20 ~ Q. Of course the bones ·are more numerous in the
feet and hands than any other part of the body?
A. That is true.
Q. And it would be rather difficult, would it not, to
cause a serious injury to a man't foot without injuring the
bony structure?
A. Not· necessarily. You can have a pretty serious injury to the soft tissues where they are mashed against the bone
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for the reason· it· is more bony .and the bones are located close
to the surface.
Q. Do you know Dr. J. A. Gilmer?
A .. I do.
Q. Do you know whether or not he attended this boy
at the time of his injury and for some time thereafter?
A. I do not. I don't know who attended the boy.
Q. Mr. Johnson didn't make mention of that fact to
you when he prought the boy. to you for examination?
A. He did not. In fact his wife brought the boy up
there :and I didn't see Mr. Johnson.
Q. He .was brougqt to you for examination after this
suit was instituted, and after the wound that was made by the
piece of machinery had thoroughly healed?
A. It had healed superficially, of course.
page 21 ~ Q. Well, did you do anything, or prescribe any
treatment, or anything in October, 1943 ?
. A. I wasn't called on to.do that. I was just called on to
make an examination of the boy and make a report of my
findings ...
By a Juror:
Q. Doctor, about the circulation in the foot, was there
any irtury to the circulatory system or is that just a nervous
condition, the nerves telling him it is cold, or lack of circulation?
A. I think it is due to nerve injury. Of .course it can
affect the circulatory system too, because it can cause a suspension of t~e. blood supply, the hook-up there.
By a Juror:
Q. Did you notice any improvement from the time you
first examined his foot up to today?
·
A. I can see very little difference in it at the present time
to last October.
By Mr. Taylor:
Q. In fa.ct there was very little evidence of permanent injury either time, wasn't there?
A. Yes. sir, there is. He has loss of function of those
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joints in his foot and that causes him to walk with a limp and
that scar tissue instead of getting better sometimes gets worse
as time goes on, and causes more deformity. That is the nature
of scar tissue due to that sometimes.
Q. Isn't the contrary the rule, doctor, with refpage 22 ~erence to children who get hurt to outgrow it?
A. Children, of course, have a good deal more recuperative power in the growing stage than an adult, but nature
sometimes over does the thing with scar tissue and causes de.
formity.
Q. Where there is no bone injury and every cell and tissue of the body is renewed once ever so often, how do you account for the permanency of a thing like that?
A. I don't agree with you about all the cells being regenerated because they are not, but scar tissue is not normal tissue.
Q. The renewing of those tissues helps the child to overcome the original inury, doesn't it?
A. Yes, that is true.
Q. And this injury was not so much out of the usual injuries received by children in play, was it? ·
Mr. Greear:
I object to whether it was out of the usual or not, because
that is immaterial.
The Court:
Objection overruled.
A. I have seen lots of injuries more severe than that to
children where they apparently recovered entirely, and some
nc;:,t so severe where they had a good deal more disability than
this child has got.
(Witness excused)
page

23

~ JAMES JOHNSON, the next witness, being first
duly sworn. was examined and testified as follows:

DIRECT EXAMINATION
By Mr. Gree?r:
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Q. Is your name James Johnson?
A. Yes, sir.
Q. How old are you, James?
A. Ten.
Q. When was ·your ·birthday?
A. The 29th· of March.
·
Q. You are the boy who got his foot hurt on· this ·machim, are you not?
A. Yes, sir.
·Q. ·How old were you at :the :time you got your :foot
hurt?
A. Eight.
Q. Do you remember what month that happened in?
A. No, sir, I don't.
Q. Do you know ,wbat1:ime:of:the year it·was?
A. No, sir.
Q. ,Do,you ·remember-whether it·was hot weather or :cold
weather?
A. It was hot. It was in the summertime.
Q. How far is it·from your home to-the•park:and
page 24 } playground, where the children play over there?
'A. I don't,know how far it is.
Q. Does it take you very long to get over there?
A. No, sir.
Q. Which way do you go from your home· to -get over
into the playground and park? ·
A. I go down that way (indicating) and then turn down
to the pike and go across the swinging bridge and then go on
into the ball ground.
Q. Where do you come into the park with reference to
the big grandstand, the big stadium.
A. The stadium is down there (indicating) .and right
here are the gates .and maybe the stadium is about - I don't
know how far.
Q. .Do you come in on ·the same side the stadium is on?
A. Yes, sir.
Q. Was there anybody else over there playing with you
the day you got hurt?
A. Yes, sir.
Q.· Who?
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A.
Q.
A.

It was that there redheaded boy, andDo you know what his name was?
Ralph Smith.
Q. And anyone else there?
page 25 ~ A. And one or two Dougherty younguns.
Q. What time did you go over into the play~
ground that evening?
A. I went over there about four o'clock or five, some
where along there.
Q. At the time you got there, did you. see anything of
this machine there, this road scraping machine?
·
A. Yes. sir.
Q. Where was it?
A. It was right down from the swings.
Q. Right down from the swings?
A. Yes, sir.
Q. Do you know where the water spigot is, the drinking
fountain there where you get a drink?
A. Yes, sir.
Q. Where was that machine with reference to that water
spigot?
A. It was fiifteen feet from the water spigot.
Mr. Taylor:
How far?
The Witness:
Fifteen feet.
By Mr. Greear:
Q.
A.
Q.

Do you mean feet or steps.
Steps.
Which direction was it from the water spigot?
A. That way (indicating).
page 26 ~ Q. Which direction was it with reference to that
running track in the park?
A. It was over that way from the machine (indicating) .
Q. If the track is along there and the spigot is over here,
where wai; the machine with reference to the track and spigot?
A. The spigot was down that way (indicating) and the
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machine was back up this way, just a little' bit, .and the track
was over this way.
i .
,.
,
·
Q. In other words, the machine was· between the track
and the spigot? .•.
A. Yes, sir.
Q. Did you children play on that ma.chine when you
saw it there?
A. No, sir, we didn't play on it when we saw it there.
We went on over to the swings and swinged some and a big boy
took the swing away from me and me and Ralph Smith went on
down to:thar'chine then,. and he got on the thing that scrapes
the ground and I got up there on that and I raised it up ~rst,
and th~n me and· him both raised. it· up, and· then he ·got on it
to go down, ana I put my foot up there to press back down on
that.and then:he said· "ready" you know to let that thing up,
and I let it up and he. went down on it, and my foot was-there
was another one up,over that one-·-and my foot
page 2 7 ~ went over there and that other one put it down
and that bottom one split it open, and the top one
split it open like that· (indicating) ; .
Q. Did you have on any shoes?
A. No, sir.
Q. Why did you put your foot over on those cogs there?
A. I didn't know there was any danger.
Q. You say both of you all had rolled the blade up?
A. -Yes, sir.
Q. How did you roll the bade up?
A. There was a big wheel there and we would let that
thing up. We mashed right down; mashed our foot down on
it, and we would get off that thing and pull the wheel around
like that and that would make that big scraper thing come up.
Q. And then where was Ralph Sµiith at the time you
were trying to let the scraper blade off?
A. · He was -out there on· that scraper blade.
Q. What was he doing on it? ·
A. He· was on it riding· down.
Q. · Riding it back down' to the ground you mean?
A. Yes, sir.
Q. When this thing rolled up on your foot, could you
get your foot out?
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,.,, · · .,_, . A. · No, sir.
page 28 } Q. Who got it out for you?
A. Ralph· Smith.
Q. Come up here to· the jury a minute, James, and show
the jury on this picture what wheels you pulled to roll the
blade up?
A. That is the wheel there (indicating on picture before
the jury).;:
Q. You mean this big thing; these big wheels, you pulled them around?
A_.. Yes, sir, we pulled them around and got them up,
this big thing, got it up, and he rode down on this and I braced
my foot right there, my right foot, and put my right foot on
that thing in there to· mash ,that down, and then he said
"ready" and he rode down on it, and there is that cog that
goes right there and that cog-wheel there took my foot up
under that one and split it open.
By a Juror::
Q.
A.

When you release that, that wheel just flies?
Yes, sir.
Q. And turns it loose?
A. Yes, sir.
Q. And that released both of them? ·
A. When that one was up there this one would raise so
us two got up there and he raised that one, and I raised this
one, and I braced my foot up there when he got
page 29 } down, and he got on this side and then I braced my
foot, and that took it on up in there and cut it.
By Mr. Greear:

Q. James, here is a map that was made of the park
down there. Can you understand that and point out the different things on that map?
A. Well, right here is the swings and there is the other
swings and there is the see-saws and right down in here is where
the machinery was setting, right back in there (indicatng on
map).
Q. Where is the water spigot?
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A. Right there is the water spigot .and .it t?o.me right .µp
that way (indicati~g).
··Q. ·Right up that way to the machine?
A. Yes, sir.
Q. Will you put a ma'rk there on that sketch, a cross
mark, where you think the machine w~s sitting?
A. Yes, sir (placing a cross mark on the map) .
Q. That.is where you think it·was?
A. Yes, sir.
Q. 'What kind o,f _ground is this in here?
A. That is grassy. It has got grass on it.
Q. _Do you remember w.hat the .condition was .down here
where this house is now, .at the time you ·got hurt,. was that
house finished at 'that time?
A. ·No, sir.
page 3~ . ~ Q. ,··what were they doing . down there at that
time?
_A. They was.building it.
· 'Q. "J3uilding the house?
'A. ·Yes, sir.
Q. Did they have this fireplace there at this .time?
A. Yes, sir.
By a Juror:

Q: The machinery set . betweep · the fireplace and 'the
water spigot, and then the road? .
A. Yes, sir, you come right up through here.
Q. And then the ·swings down that way toward the road,
and the·place w-here the machinery-was?
A. Yes, sir.
Q. · Do you remember a ditch being away down here?
A. Yes, sir.
·Q. "The machinery was .rway ·up ·here then rather than
past the ditch?
·A. It ·wasn't ·past the ditch. It ·was right here up close
arourid these swings, and pretty close to that house.
Q. When you went up and saw this machinery, was the
blade dow·n- on the ground?
A. Yes, sir, it was on the ground.
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By Mr.. Greear:

Q. Now, James, where were· you taken after your
foot was hurt?
A. I was taken to the house.
Q. To your home?
A. Yes, sir.
Q. And then did they take you anywhere?
A. Pop he called Dr. Gilmer and Dr. Gilmer come up
and looked at my foot and he said he couldn't do nothing, he
would have to take me over to his office, and he taken me over
to his office and sewed my foot up.
Q. How many stitches did he take in your foot?
A. Eight on top and four on the bottom.
Q. How long was it before that foot healed up?
A. About two months, or something like that.
Q. Will you take off your sock and show your foot to
the jury?
A. Yes, sir. (The witness removed his shoe and sock.)
Q. Come up here and set your foot up where these men
can see it. Is this the place where it went through?
. A. Yes, sir.
Q. How about the bottom of your foot?
A. There ain't such a good scar on the bottom, but it
cut a .chunk out right there.
Q. Does that foot give you any trouble at this time?
page 32 ~ A. Yes, sir. ·
Q. What trouble. does it give you?
A. It hurts me every once in awhile when I walk too
much on it, it starts hurting.
Q. And what about this portion here if you press on it?
A. It hurts.
Q. Have you had any trouble with that foot with reference to feeling in it?
·
A. Yes, sir, when this one right here, sometimes this one
is hot and this one is cold all the time, in the summer or winter
both.
Q. This foot won't get as hot as the other one?
A. No, sir.
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CROSS EXAMINATION.
~y Mr.. L~~g:

.. ·: :·· .
Q. James, you say you are ten years old now?
·
A Yes. sir.
Q. When were you. ten?
A. The 29th of March ..
Q. 1944?
A. Yes, sir.
Q. Do you go to school?
· A. - Yes, sir.
pag~ '33 ~ Q. What grade are you in?
A. The second grade.
.
Q. How many. years have you been going to school?
A. I have been. going~

.~.

I

Mr. Johnson:
A little over three years.
The Court:
.··· Don't-prompt him.
A. This year coming will make four years?
Q. And you are still in the second grade?
A. Yes, sir.
Q. You live across the river there in Big Stone from' this
park, don't you?

A. Yes. sir. '

.Q. And you can see the park from where you live?
·
A. Yes, sir.
Q. And you could see the men over there using- that
scraper that day from where: you were, .couldn't you?
· · ·
A. No, sir.
Q. ·You 'couldn't see them using the scraper?
A. No, sir.
Q. You knew it was a road scraper; you knew what they
used it for?
·
·· ·
A. I didn't know so well what they used it
Q. However, you knew how to run those leyers and
wheels, you had seen the road people do that, hadn't you?

for.
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A. Yes, sir, but I didn't know so well how to use
page 34 } it.
.
.
.
Q. But you knew it was a piece of road machinery
to scrape roads with?
A. Yes, sir.
Q. And you had seen the Town of Big Stone Gap men
using it around there scraping roads and such as that?
· ·
·
·
A. Yes, sir.
Q. You knew that was what it was kept and used for?
A. Yes, sir.
Q. And you knew it wasn't any·play thing; you knew it
wasn't kept and maintained by the Town of Big Stone Gap
·
for boys and children to play on, didn 1t you?:
A.- , I didn't know there-was any danger.
Q. But you knew it wasn't a piece of the play machinery
in the park, didn't you?
A. Well, I don't know.
Q. You say you knew it was a piece of machinery to
scrape roads with?
A. Yes, sir.
Q. And that was all you had ever seen it used for too,
wasn't it?
A. Yes, sir.
Q. Had you seen. it being used that day there scraping in
the park?·
· ·
A. No, sir.
page 3 5 } Q. When was it you had seen them scraping .before that day?
·
.
A. I hadn't seen them any time scraping .over. in the b~ll
ground.
Q. You had not seen them scraping in· the ball ground?
A. No. sir.
Q. But yo·u had seen them scraping in the streets and
alleys?
A. Yes, sir, they had been down in front of our house.
Q. And you watched them as they went by, did you?
A. Yes, sir.
Q. And I guess you boys followed along after them and
watched theni turn those wheels and lower and raise the blade,
·
did you?
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A. No, sir. I had not been following after them.
Q. But you had- seen them from·_the house raising and
lowering the blade?
A: Yes, sir.
Q. And you knew what the wheels on there were for?
A. No, sir, I didn't know what the wheels were for. I
didn't know which wheel they raised or turned for the blade.
Q. You knew one of the wheels on there, or two of
them, were for the purpose of raising the blade, didn't you, but
you didn't know which one it-was until you tried
page 3 6 ~ them all?
A. No, sir.
Q. But you tried them out and found which wheels it
was that raised the. blade, didn't you?
A. Yes, sir.
Q. You found out one of these big wheels on one side
raised one edge of the blade and the wheel on the other side
raised the other?
A. Yes,· sir.· ·
Q. And it took two .of you boys to raise that blade?
• A. · Yes, sir.
Q. Which side did you all rai~ first?
A. We raised both at the same time.
Q. YOU turned one and he turned one?
A. Yes, sir.
Q. You all knew pretty weHthen how it operated, didn't you?
A. No, sir, I didn't know so well about it.
Q. Had you done anything before to it to find out
which wheels raised the blade?
A. No, sir.
Q. ,Had you-ever been on it,before?
A. No, sir.
·
. Q. You had not played with it before?
page 3 7 ~ A. No, sir.
Q. Had· you seen the other children raising the
blade?
A.. No, sir.
Q. How. long had you all been on it at the time you got
hurt?
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A. ,I don't know how long we had been on there. About
five minutes or something like. that I guess.
Q. Was this the first time you raised the blade and lowered it when you got your foot caught, or had you had it up and
let it go down before?
A. That was the first time. · ·
Q. Did you see any of the other boys have it up and !let
it:-down?
A.· No. sir..
Q. Was anybody-on it when you and Ralph went to it?
A. No, sir.
Q. Just you and Ralph went to it?.
A. Yes, sir.. ·
Q. And both of yori: gor on. it at the same time, did you?
A. Yes, sir.
Q. Both of. yo,u got up on there at the same time?
·,.::A ... Yes, sir: .~, ' :
·
Q. What did you say to him that you were going to do
when you all went over there to this road scraper?
A. We didn't say anything.
page 3 8 ~ Q. Somebody had run you off from. the swing.
hadn't they? . ·
··
·
A. Yes, sir.
Q. Who was that?
A. I don't know his name. It was a big boy.
Q. And you all decided you would have the road machinery to yourself and you and Ralph went over there?
A. Yes, sir. I didn't know there ·was any danger to, it.
Q. · But you knew what it was?
A. Yes, sir.
Q. And that it was dangerous?
A. I knew that thing where they scraped the road with
was dangerous.
Q. You knew if you got down under that and let it down
on you it would catch you,?
A. Yes, sir.
.
Q. How many times had'·you seen that go by your house
along the river scraping the road or alley?
A. I only saw it once,. but when I ·was in schooi it might
have been up there.
·
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Q.
scraping
A.
Q.

You had seen it in other places in· Big Stone Gap
besides along in front of your house there?
Yes, sir.
And it was being used then to scrape the road?
A. Yes, sir.
page. 3 9 ~ Q. How would they pull it; how was it being
pulled, by a tractor or team or truck?
A. It was pulled by a truck.
Q. Did you all try to pull it when you went out there
to,.it?
A. No, sir.
Q. You just went up on this platform and started pulling with the wheels?
A .. Yes, sir.
Q. What did you want to do when you got up on there;
did you want to raise the blade, was that why you got up on
there?
A. I don't remember for sure now.
Q. You don't remember what you got on there for?
A. No, sir.
Q. But you tried to raise the blade, didn't you?
A. Yes, sir, I tried to raise it once but I couldn't raise it
by myself.
Q. Then did you tell Ralph to take hold of the other
wheel and for him to tum that?
.
A. No, sir. He saw me and he took hold of the other
one.
Q. You couldn't get that blade up by yourself. could
you?
A. No, sir.
page 40 ~ Q. And you had to call him, or did you ask him
to take the other wheel?
A. No, sir.
,
Q. He just saw you couldn't make it yourself?
A. Yes, sir.
Q. And if Ralph hadn't helped you, ,YOU never would
have got that blade up, would you?
A. No, sir.
Q. You turned this one wheel and he turned the other
one?
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A. Yes, sir~
Q. How far off the ground did it .come up-?

A.

What?
The- blade; how high did. you g,et it up off of the ·

Q.
ground?
A .. It was about that high (indicating with hands) .
Q. Something like twelve inches?
A. It was about-I on't know how far-it was off of the
ground.
Q. After you got them up what did you do, when both
of you wound the blade up?
A.. Well, Ralph: Smith he got on the blade and: I put my
foot up there-I was barefooted, and I put my foot up there to
help press that down.
Q.. To. mash, the crank. down?
page: 4 I: ~ & Yes, sir.
Q. What were you mashing the crank down for?
A. To keep from letting. it. go. down: 'tit. he got on the
scrape:t..
Q. You wanted to hold it up there until. he got an the
scraper blade?
A. Yes, sir.
Q. You knew you had to press the lever down to· hold
the· blade·up1 and if you. didn't the blade would have come back
itself?
A. Yes, sir•.
Q. There is a lever you put your foot on, sort of a cog,
and. that .caught. and held the: blade up?
A. Yes, sir.
Q. And you held that up until he got downr off the macbin~ and g9t on: the. blade?.
A. Yes, sir.
Q. Did he say all right James, let it do·wn now,. or what
was said then,?
A. He'said, or I said, "are you ready?" Knd'he said'yes,
and ITet it down, ancf l forgot about my foot being up· in there.
Q. Come up here before the jury; James. Can you
page 42 ~ show us on this picture where the· lever was--the
two wheels:yow told about, is this, one of the wheels
(indicating on picture) ?
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Yes: sir.
And is this the other one.?.
Yes, sir..
Which one did you tum?
I turned this .one and Ralph turned that one.
And that raised the blade?
Yes, sir.
Q. What did you put there then?
A. Right there is ~at little thing sticking out thereI mashed my .foot down on that, and put my right foot there to
hold 'it; and I forgot about my foot being up on that cog and
Ralph got on this. (Indicating on picture.)
Q. On these two here?
·.
·, . A. · Yes;;sir, and that there cog-wheel there just took my
foot up under' that;and split it.
.
.
By a Juror:
A.
Q.
A;
Q.
A.
Q.
A.

· ,. Q. This bar moves up and this cog stays there?
A. Yes, sir. This goes around and around and this takes
it up or down.

~Y. Mr. Long:
Q.

page 43'

When that was moving, did you realize your

r foot was going up?

· A~ -. No; sir.
Q. You knew what this little hickey was here, you
knew the purpose of it was to lock the blade?
A. I mashed down on if and saw what it was.·
Q. You mashed down on it and you knew what it was
for then?
·
A. Yes, sir..
Q.. You l;iitd a pretty_ good knowledge of that i;nachine,
didn't you: you knew all about the little wheel and hickeys
on it?
A. I didn't know anything about anything but those
·
·
two there.
Q. You had seen the men going along the street turning
these·.wheels and raising and lowering the blades? ·
A. Yes, sir, but I never did see them raise it up though.

r,
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· Q. It didn't take you long though to find what it was
on there that would do-it, did it?
A. · I didn't know for sure 'til then when that one was
raised and the blade come up :just a. little bit.
Q. When you went to this machine the blade was down
. L ·
·
on the ground, wasn'·t it?
A. Yes, sir.
Q. And it took both of you to get it up?
.
page '4·4 ~·A. Yes, sir. .
· Q. And ·after .you got it up you locked it with·
this catch until Ralph: could go and get 1down on the: blade; to
ride it down?
.-J ·. ; ·
--~, ·.:
A. Yes, sir.
Q. . And then he told you to let ;it off and you let it off?
A. Yes, sir, and my foot went up under those cogs.
Q. If you all had not raised the blade there you would.
not have got hurt, would you?
A. No, sir, but I didn't know · there was any danger
though.
Q. You knew there was cogs there?
A. I saw them but I didn't know there was any danger.
Q. As you turned the wheels, didn't you notice the cogs
working?
A. No, sir.
Q. Did it take much effort to turn the wheel and for you
to get the blade up?
:
A. It wasn't so hard.
Q. When the ether boy had one wheel and you had one.
it wasn't so hard?
A. No, sir.
Q. But you couldn't have done it by yourself though?
A. .No, sir. .
Q. ·And .you say Ralph got your foot out?
· A. Yes, sir.
page :45 ~ Q. How did he do that?
· · A. I didn't see how he done it.
Q. Is Ralph here today?
· ::
· A. Yes, sir.
Q. He is a boy about your· size, or larger 'or smaller?
· . A. He is a little bit bigger than I am.
·
·
I

••

, :

Town of Big Stone Gap vs. James Johnson

67

James Johnson
Q. But he got your foot out o,f there?
A. Yes, sir.
Q. Did he turn the wheel to get your foot out?
A. Yes, sir, he turned it back.
Q. Did you tell him which way to turn it to get your
foot out?
A. No, sir.
Q. But he knew which way to turn it to get your foot
out?
A. Yes, sir.
Q. Had Ralph played on this road machine before?
A. I don't know if he had or not.
Q. But you think you had not played on it before?
A. I know I hadn't played on it before.
Q. But when it· scraped along by your house you boys
watched it go along?
A. Yes, sir.
Q. And you had-never seen anybody else play on
page 46 ~ it, had you?
A. No, sir.
Q. And you knew what it was used for, for scraping
roads?
A. Yes, sir, I knew what it was used for was to scrape
roads.
Q. Take off your shoe if you will, James. (The witness
removed his shoe.) Now walk up to the jury and let them
see both of your feet. Put them side by side there. (The witness did as requested.) This here is where you speak about
taking stitches?
A. Yes, sir.
Q. When is it your foot bothers you about being cold-in the winter time?
·
A. Yes, sir, and it bothers me 'in the summertime too.
Q. Does it get cold in the summer?
A. Yes, sir.
Q. You said when you walked too much it hurts some?
A. Yes, sir.
Q. When you run around aqd play all the time it isn't
·
infrequent for a boy's foot to hurt, is it?
A. It hurts.
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Q. Is there any difference in them now? Which is the
coldest or hottest now?
A. This one.
page 47 } Q. That is the coldest?
A. Yes, sir.
Q. Put them up and let the jury feel them. (The wit-.
ness did as requested and the jury examined his feet.) Is there
any difference in them now?
A. I think this is the coldest now.
Q. You have had your shoe on this one over here and
have not bad that one off as long?
A. Wheri I have a shoe on that one it still gets cold.
Q. It still gets cold?
A. Yes, sir.
Q. You have got pretty good use of that foot, haven't
you-let's see you work your toes like you were going to .catch
something with your toes, like boys do when playing monkey
.
and so on.
A. Like that ( working his toes) .
Q. All right, take your seat back here. (The witness
resumed the witness stand.) James, you said something about ·
it was fifteen steps from the drinking fountain to the road
scraper. When did you measure th.at?
A. I measured it the other day and I have measured it
four or five times.
Q. The scraper wasn't there when you did the measuring
was it?
A. No, sir, but you could see the wheel prints
page 48 } where it set there.
Q. Were the wheel prints there the other day
when you measured it?
A. Yes, sir.
Q. They were still there?
A. Yes, sir.
Q. Are you sure they are the wheel prints?
A. Yes, sir, it looks like the wheel prints.
Q. What you measured ~he other day was where you
found some wheel prints and you measured that distance to the
water fountain?
A. Yes, sir.
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Q.

Did anyone tell you to measure that distance?

:·• · A.· I measured it·once and Mr.: Greear told me to measure
it once more.
Q. What did you measure ·it with? .
A. I measured it with my foot.
Q. By your foot?
A. By the step.
Q. How did you step? Come up and walk to the door
s.teps you took. (The witness did
and show tqe jury about
as :requested.) How many- did you take---:walk back that way
taking your steps. Your· foot seems to be all right walking
· doesn't it; it doesn't give you any trouble much
page 49 ~ you walk, does it?
A. · It hurts a little ·bit.
. Q. · Did· it" hurt :you then walking back.ward and for~
ward?:
A. ·If I walk two or three times it starts hurting a little
bit.
Q. Is one about as hot as the other, any difference in
them now?
A. This one stays cold.
Q. Is it colder now than the other one?
A. Yes, sir.
Q. Was anybody else there at the scraper besides you
and' Ralph Smith?
A. Yes, sir, there was some around it;
Q. Who were they?
A. · I don't know who they were.
Q: · Are·they here today, the Dougherty boys?
A. No, sir, I don't reckon they are.
Q. You don't reckon they are here?
A. No, sir.
Q. You had not ridden this blade down before and that
was the ~rst time .you had tried it?
A. Yes, sir.
Q. Did Ralph tell you about this brake, that you
page 50 ~ hold the blade by, or did you know about that
yourself?.
A. No, sir, l . just mashed down on that and let that
wheel loose and it stopped and the wheel stayed still.

tJle
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Q. What did you ·mash down on ·it for?
A. I mashed down on them things you mash down to
hold the wheel.
Q. To hold the blade Or wheel?
A. To hold the blade.·
Q. YOU mashed down. on that to hold the blade' while
he was getting down to get on the blade?
1 • • A~·
Yes, sir. ,
Q. There is no place· on that blade for you to get on it
and ride it, was there; just a sharp edge stuck up there, wasn't
it?
' ,,
A. l·don't know how, but·he stepped on7• it up there
some way.
Q. Did you realize-first, did you release it quick so as
to give him a jolt:when·.it·went down,, did you want ·to do
that, to let it down pretty fast, so he would get a faster ride?'.'·
A. I let my foot up and that wheel started going around
and that made it go down.
Mr. Long:
I believe that is all.
Mr. Greear:
· One more· question.
·page 5 1

~

RE"'.DIRECT -EXAMINATION

By Mr. Greear:

Q. James, did you all roll that blade up as high as it ·
would go?
A. Yes, sir.
Q.' As high as you could get it under that frame?
·A.. Yes, sir. ·
Q. You don't know how many inches that was, but you
just know you put it as high as it would go; is.that right?
· A. Yes, sir. .
_
Q. Had the Dougherty children pulled .. at any of the
·
wheels on that machine?
A. No •. sir, I hadn't saw them pull any.
Q. Were they there with you, Bobby and Ann? 1
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A.
mother.
Q.
A.
ing, and

They. were down at the tennis court with their
Did they stay down there with you all some?
Yes, sir, they stayed down there som~ with us swingthey went on by and we stopped there.
(Witness excused)

page 5 2 ~ RALPH SMITH, the next witness, called by _and
on behalf of the Plaintiff, being first duly sworn.
was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Greear:

Q. Is your name Ralph Smith?
A. ' Yes, sir.
Q. Where do you live?
A. In the Hamil ton Building: the other side of Dougherty Grocery.
Q. In Big Stone Gap?
A. Yes, sir.
Q. How old are you?
A. Thirteen.
Q. When were you thirteen?
A. January 26th.
Q. Do you remember the time that James Johnson got
his foot hurt?
A.' No, sir. I don't remember the day and year but I
remember the time.
Q. You remember the occasion when it happened, but
not the date, you remember about it happening?
A. Yes, sir, I remember about it.
Q. Do you know how long ago that was?
·
page 53 ~ A. No, sir.
Q.. Were you with him when he got hurt?
A. Yes, sir.
Q. Where did you get with him that day?
A. At the swings.
Q. Were there any other children with you all there?
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A. Yes, sir.
Q.
A.
Q.
A.

Who were they?
Ann and Bobby Dougherty.
Did you see this road scraper out there in the park?
Yes, sir, l saw it.
Q, Where was it with reference to these swings and the
playground there?
A. Well, thirty-one steps.
Q. Thirty-one steps from the swings?
A. Yes, sir.
Q. Do you know where the shelter house is near the picnic grounds, the hQuse they have built there?
A. Yes, sir.
Q. Was that house built at the time James got hurt?
A. I don't think it was all the way built.
Q. Was part of it built?
A. Yes, sir.
Q. · When you and James left the swings, where did you
go?
A. To the scraper.
page 54 ~ Q. Had you ever been on that scraper before?
A. Yes, sir.
Q. Had you played on it before?
A. Yes, sir.
Q. Did you know ho•w it worked?
/\. Yes, sir.
Q. What did you have to do-first, what did you all do
when Y0'1 got to the scraper?
A. Well, we pulled the blade up.
Q. ffow do you mean, how did you pull the blade up?
A. By one of the wheels, the big wheels.
Q. Did you have to turn one big wheel or both of them?
A. Well, both of them, to get it up.
Q. To get it all the way up?
A. Yes, sir.
Q. How high did you all lift the scraper?
A. We took it as high as. we could.
Q. Wha~ were you going to do then?
A. Well, the way we usually do, one of us gets on the
blade and rides down.

Town of Big Stone Gap vs. James Johnson

7.J

Ralph Smith
Q.
A.

What .part of the blade do they. get on to ride down?
The end of it, a little place up above. the blade.
.,.
·Q. •· · Do·you stand on top of it? :
page 55 ~ A. Yes, sir. ' -:. ·; , .
.
: Q. · How .doi y.ou hold the blade up for someone to
get on top to ride down?
.A. Well, I usyally hold the wheel.
·· Q. You just.hold the wheel? ,
A. Yes, sir.
Q. , Was there-any·catch.:on .it to:catch it and hold it up?
A. No, sir, not that I .}(now of.
Q. Who was going to ride down on this occasion?
A. I was.·
Q. How long ·.had :you played on it before James got
hurt?
A. Not long. We had just got there and got the blade
up and the first: t~e we let it ..down.:. '. i .
Q. The first time you let it down?
'A. Yes, sir.
Q. Where were you at the time he ·started to let the
blade down?
A. On the blade.
Q. How did James get hurt on it?
A. Well, this-I don't know what you call them ·things
that fit together..
Q. Cogs.··
A. He put his foot, he must have put his foot on it, and
the one that goes. up--·caught it~.and he got his foot between
those.
Q. Who got him out?
page 56 ~ A. I did.
Q. How did you get his foot loose?
A. 1 turned the wheel back around.
Q. .This big wheel that turns the blade?
A. Yes, sir.
Q. When you got him loose, what did he do?
A. He- looked down at his foot and started crying and
went ac~ss by the bottom right at this end of the stadium.
Q; .. And what happened to him there?
A. Some men came over there and wanted to carry him
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across -and he, just kept walking or running sorter on across the
bottom to go home.
Q. Did these men go with him on .toward his home?
A. Yes, sir, I think they did.
Q. Had you ever seen that scraper there next to the play!
,••••
ground before that time?
A. Yes, sir.
,_,, ...·
Q. · Had it been left the17e·; before. ,this :-day ·at the play
ground?
.,.
A. Yes, sir, that is where I had played '.Oil it some.
Q. Where you had .pla~~d on it before?.
A. Yes, sir:~W· ·. ~< .
. ... '{
page 5 7 ~ Q. Come up here before the jury a minute, son.
Showjthe jury on there what wheels it.·was you had
to pull to turn the scraper up?
A. · Both of ·these ·big wheels pulled the·blade up.
Q. How high up does the blade come there?
A. I don't know... ·· -.
Q. Well, it come clear up to this piece there, didn't it?
A. - I don't know where it comes up.
Q. Did you all lift it as high as it would come?

A.

Yes, sir.
Then where ·was,.James at the time 'that he got his
foofhurt?
A. He was right back here next to that wheel.
Q. Where are the cogs he put his foot on?
· · A. That one going up and he caught it between that
cog and that:one there (indicating on a picture).
Q. Which wheel did you turn to release his foot?
A. This one here (indicating).

Q.

By a Juror:

Q. Where was it you ·let the thing loose when he got
ready to let you down, what did you do to let it loose?
A. I never did measure anything. I just· held the wheel.
I don't know of nothing you could mash.
Q. Weren't you afraid of getting caught under
.
,
page 58 . ~- this and the. ground?. .
A. Not so bad. We wo~l4.hold ~o. this piece up
here.
•

• ;•.

, .~ ;•· •

'l' !'v, ~ '.

t .•
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Q. You would hold to something up there to keep from
falling under the blade?
A. Yes, sir'.
Q. You didn't know how to let it loose except with your
hand?
A. No, sir.
By Mr. Greear:
Q. Here is a sketch of that park out there, Ralph, and
I want you to show us on there-do you understand this map?
A. Yes, sir.
Q. These are see-saws?
A. Yes, sir.
Q. And the swings and fireplace and water spigot and
shelter house. Now show us on there about where this.scraper
was located as you remember it at the time the boy was hurt?
A. Right along in there (indicating on map).
Q. Will you put an "O" there about where you think it
was?
A. Yes, sir, (marking an "O" on 'the map).
Q. Recently did Mr. Taylor come and get you and take
you to1 the park?
A. Yes, sir.
page 59 } Q. Did he try to get you to state the scraper was
somewhere else?
A. Yes, sir, down below the ditch.
Q. Down below the ditch?
A. Yes, sir. It wasn't below the ditch.
Q. Were they digging the ditch at the time and had an
open ditch there?
A. No, sir.
Mr. Greear:
You may cross examine.
CROSS EXAMINATION
By Mr. Taylor:
Q.
A.

You went down there with me to 'the park?
Yes. sir.
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Q. And I told you I wanted you to show me as near as
you could where that scraper was at the time.
A. Yes. sir.
Q. And you did?
A. Yes, sir.
Q. And I told you that the employees of the town had
stated they left it below there, didn't I?
A. Yes, sir.
Q. I didn't try· to get you to state it was down below
there, did I?
A. You asked me was it.
page 60 ~ Q. I asked you wasn't it down below there instead of where you said it was?
A. Yes, sir.
Q. And right there in my presence you stepped from that
point where you showed me the scraper was to the nearest
swing, didn't you?
A. Yes, sir.
Q. And that distance was sixty-five steps, wasn't it?
A. Yes, sir.
Q. And I stepped the distance and it was fifty of my
steps?
A. Yes, sir, but that was from the tree.
Q. That was from the point where you showed me the
road scraper was.
A. I said from the tree to the point.
Q. From the tree?
A. Yes, sir.
Q. The tree was the nearest point of the playground to
where the machine was, wasn't it?
A. I don't know.
Q. We were trying to find tht nearest point the playground was to that place you showed me was where the road
scraper was, and it was sixty-five steps?
A. Yes, sir.
page 6 1 ~ Q. Now you said that you had played on this
before.
A. Yes, sir.
Q. How about the J·ohnson boy, had he played with
you?
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A. No, sir, he hadn't played with me before.
Q. How many times had you been· on this: scraper?
A. l·don't .know.. · ;: .:.
Q. You don't know?
A. No,, sir.
Q. As a matter of fact, it hadn't been in town there but
a day or t)VO, had it?
A. I don't know. You see J. wasn't there when they
was fixing the track.
Q. What time of .day did you and the Johnson boy go
there?
A. I don't know.
Q. You firrt went there to play at the swings and seesaws?
A. I met him at the swings.
Q. And see.. saws?
A. Yes, sir.
Q. Why did you leave the swings and see-saws and go
over to this piece of road machinery?
A. Well, a larger boy took the swing away from
page 62 } James, and- he asked. me to _go down there and I
went down there with him.
Q. And you had played on the machine before?
A. Yes, sir.
Q. And still.you didn't know there was a lever there you
could put your foot on and hold that blade?
A. No, sir.
Q. You never- did know that?
A. No, sir. Not 'til he told me here awhile ago but I
never did know before where it was.
Q. You didn't know there was anything about that machine to stop the blade simply by pressing down with your foot?
A. No, sir.
Q. And you didn't know that was the way he stopped
the blade and held it until you went around to ride it down?
A. No, sir, I didn't see him.
Q. How far would you ride that blade, what distance
would it move?
A. You mean the blade?
_Q. Yes.
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A.
Q.
A.

I don'.t·know.
·. · · ,
.r.
About a foot? .
Well. I couldn't say because I don't know.
Q. It was hardly more than a foot, was it?
page 63 ~ A. I don't know .
. Q. , Show us how it could be lifted .off ;the ground.

Mr.
.,.; Greear:
'
Show us with your hand.
·i ,·A.
It was a little over a foot, l think, about like that
(indicating with hands).
···-- ,.; ...'.
,. · · ·
Q_. ~t the ~~e. you h_oy$ \_Vent there the blade was .resting on the ·ground,'wasn't it?" .
A. When me and James went there it was.
'to. t~rn those 'wheels
Q. And it was necessaiy foF
there in order to raise it up off of the ground?
.
.A. Yes, sir.
,. ,· Q: And there. was no way in which either of you could
have gotten hurt until you raised that blade up off of thegrou~d? . . :'". __
__
_.
.
A.· No, sir," there wasD:t. · ' ·
· · '
Q. Had the Dougherty .children been playing on the machine or just happened· up· there? . .
.
. .
A. They went down there at the time we did and I think
th~y ;topped there awhile.
Q. Were they on the ·'machihe? .' .
.
A. No, sir.
Q. T~e boy I_ believe was about ;five years old, theDougherty boy; and the girl about eleven. .
'·
..... J:i.•.. (don't know how old they are.
page· 64' ~ Q; The boy i_s a very small boy? ...
A. Yes, sir.
·
Q. He couldn't have really done anything with the machine himself, could he?
A. I don't know. He is_ sort of small, you know.
Q. But you had played on the machine before?
A. Yes, sir.
·
Q. And you knew what it was, didn't you?
A. What do you mean?
·
•,

you
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Q. You knew that wasn't a piece of the playground machinery equipment?
A. Yes, sir.
Q. And you knew it wasn't put there for you boys to
play on?
A. Yes, sir.
Q. And you knew it was a piece of road machinery that
had been used there in grading the track, the running track?
A. I don't know why it was put there because I wasn't
there when they was building the track. They had been working on the track that was there.
Q. And they had been working on the track that very
day with it, hadn't they?
A. I don't know.
Q. But you didn't get down there until after the
page 65 ~ wo,rk had stopped?
A. I got down there and if they were working
they had already stopped work.
Q. And the other times when you had· seen it there it
was after work hours, was it?
A. It was after work hours when the men worked on the
house.
Q. Now that house you say was partly finished at the
time?
A. Yes, sir.
Q. Do you know where that water spigot is there?
A. Yes, sir.
·
Q. Did you ever measure the distance from the water
spigot to where you thought the machine was?
A. Yes, sir.
Q. How much was it?
A. Fifteen.
Q. How far was it do you say from-I believe you said
on direct examination it was thirty-one steps.
A. It wasn't direct.

Mr. Greear:
He means I was asking you on direct examination.

Q.

I mean you went as straight as you could from the
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point where you thought it · was when you stated it was 3 1
steps.
A. Yes, sir.
page 66 ~ Q. How do you account for the difference of
thirty-one steps and sixty-five steps, that makes it almost
twice as far or more than twice as far, doesn't it?
A. Yes, sir.
Q. Do you know whether or not they had been sodding
the side of that track?
A. I don't know.
Q. You don't know. if there was fresh sod on it or not?
· A. No, sir.
Q. You do know a ditch had been dug from the point
of the curve of the track over toward and beyond the shelter
house?
A. Yes, sir.
Q. And you believe that tde piece of road machinery was
on the east side or the side toward town from that ditch?
A. Yes, sit.
Q. And not on the west side of it, it wasn't over across
the ditch?
A. No, sir.
Q. You are sure of that?
A. Yes, sir.
Q. How do you fix the point-after the boy got his
foot hurt you were all right much excited, were you not?
A. Yes, sir.
page 67 Q. And you left immediately?
A. Yes, sir.
Q. And you were never down there any more while the
machine was there, were you?
A. No, sir.
Q. Can you state to the jury how you now fix the place
where that machine was then?
A. Well, no, sir, I can't right now.
Q. You .certainly had not made any measurements that
day to see how far it was from the swings to this piece of machinery,. had you?
A. No, sir.
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And you had not stepped the distance from the water
over to where the machinery was?
,·
. Not when I was down there.
. As a· matter of fact you are just lo.eating the maat the place by a recollection of where it was and not
g seen t~e machine at.all after the ·:accident happened,
you?
Yes;isir.
Had you seen this road scraper up in town, had you
hem using it up in towp on the streets?
A. I don't knQw. Not that I remember.
68 ~ Q. The street you Jive on has been paved and
improved for a long time, and no necessity for
it on that street, was there?
No, sir.
But they did' frequently use it on other streets, esly over where Mr.· Johnson lived?.
I don't know .
. ·. Are you with the Johnson boy any now, do you
ith him quite frequently?
No, sir.
You don't play with him every few days?
No, sir.
In other words, you live on· .one side of town and he
n the other side?
. Yes, sir.
How did you say he got across the football field there
e was hurt?
He sort of ran.
Didn't anybody carry him away from the place?
Not away from the machine. They wanted to carry

him.
He ran across to the grandstand, the stadium, did he?
. A. Yes, sir, he went right a past it.
~ Q.,: ·And which one of the men carried him across
the bridge, if either of them?
I don't know.
. Who were the two men that were having a picnic
supp r qown at the park that night?·
I don't know.
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· ·- Q., :Do you remember Mr. Burton?
A. No, sir.
Q. Do you know Mr: Howard Burton?
·. A•.' No, ·sir, I :had •saw him· before I believe. There was
three men come from the stadium.
Q. Mr. Dan Buchanan was one of the men there, wasn't
he?
A. I didn't know any of the men. I don't know.
Mi. Taylor:·~ ... t ,.
That is all.
-i.

.

·.. . .

~

•

'

F
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RE-DIRECT EXAMINATION :•.1
By Mr. Greear:

- .' Q; · From the place where this machine was located there.
do you· remember which way;you would look to look at where
they were building the picnic house?
A. Yes, sir, you would look sort of that way (indicating) . You could see the rocks .\!here ·they were working on, it.
Q. You are sure you looked kinda down to your left, in
that direction, which would be down toward where they were
putting up the rocks?
·
·A. Yes, sir. , .
page 70 } Q. Is that the way by which you placed the location of this machine?
A. Yes, sir.
RE-CROSS EXAMINATION
By
. Mr. Taylor:
..,.
.·

Q. The house had not been built at that time, had it?
A. Not all the way.
Q. You say now you remember looking over toward
those rocks while intereste~ there in that machine?
A. Yes, sir.
Q. Did I get you clearly about how the boy got across
the. ~winging bridge?
A. I don't remember..
Q. You don't know if he was carried or walked across
r
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inging bridge after the accident happened?
No, sir..
(Witness excused)
ILLIANI LIVESAY, the next witness, .called by and
on b half of the Plaintiff, being first duly sworn, was examined
and stified as follows:
DIRECT EXAMINATION
By

r. Greear:
Q. . Is your name Williams Livesay?
} A. Yes, sir.
Q. Where do you live, Mr. Livesay?
Big Stone Gap.
How long have you lived in Big Stone Gap?
Thirty-two years.
. Is that all your life?
Yes, sir.
\Vhat is your occupation?
Painter.
Where are you working now?
At Glamorgan.
Are you working out there as a painter at this time?
Yes, sir.
Do you know James Johnson?
Yes, sir.
Did you know this little boy before he got hurt?
Yes, sir.
Where were you on the evening he got hurt?
. I was coming down through the ball park and had
wen over and set down on the grandstand.
Who was with you?
Me and Joe Sizemore, Roy Livesay and Carl ManWhere
A.
page 72 } Q.
A.

is Roy Livesay?
In Washington, D. C.
Where is Carl Manning?
He is over seas. I don't know where.
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Q. Did you know anything about James Johnson being
over there before he got hurt?
A. All I knmv about it. he come around from the wooden grandstand there holding his foot in his hand and he got out
there and he fell about thirty yards from that wooden grandstand, or something like that.
Q. Did you go over there then?
A. Yes, sir, I walked over there.
Q. What did you find when you got there
A. I found the boy's foot was split open.
Q. Did you help get him home?
A. No, sir. I never took him home.
Q. Who went home with him, do you know?
A. I would know the fellow if I would see him, but I
don't know his name.
Q. Another man there?
A. Yes, sir.
Q. Did you see this roacf scraper at that time?
A. Yes, sir.
Q. Where was it located?
A. It was sitting right up to this wooden grandstand
next to the water spigot there.
Q. Was it on the other side of the race track from
page 73 ~ the grandstand?
A. Yes, sir.
Q. You thought about in line with the water spigot?
A. Yes, sir, right close to it.
Q. Come up here and look at this map a minute. There
is a map drawn to represrnt the playground part of the park.
and this is where you come in the park here, and this is the road
that goes down by the playground and the see-saws and
swings and fireplace and the water spigot and little stone
house, and this is the running track, and the wooden grandstand you speak of. it is over on that side, now show us on
there about where this thing was located?
A. It was setting right here (indicating on map).
Q. About that tree?
A. Just right next to the water spigot.
By a Juror:
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Q.

You were in· the ·main- ·grandstand over here?

A. Yes, sir.
'{. Show ~s· a.boo( where ,YOU :were i,n a line over here.
J\
I was sitting in the lower end of the grandstand.
Q. Down the river you mean?
A~ Yes,· sir:· anct"the ~cra·per was sitting up ·here at the
edge of the wooden grandstand .
.: Q. · ·And it was in line with where you were sitpag1~ .74 } t~ng~ in line with the water spigot: is that right?
' '.
A. l ~as sit~ing over here and I would kinda have
to lodk up this way to see it.
Q. Let's reverse this. Now place yourself where you
were.,
A. .I was s~t~ing ~y~r here (indicating on map) .
. Q. T~e :wo~de~ g_ran~stand?
A.. Yes, sir...
· ·
., . .-Q. · And°tbis;is'-th~ Jat~r-spigot?
A. Yes, sir.
Q. About in line-about where was the scraper?
A. It was--say this is the water spigot-now this scraper Wa.f sitting, about in here.
.
.
(R. Did you go over to the scraper?
A, The scraper had been sitting there a month or more.
Q. Will you mark thatA. It was sitting along there ( indicating on map).
Q. Close to the water spigot?
A. Yes, sir.
(Q. How clo~e wo~ld you.say it was to the water spigot?
!.. Fifteen or twenty yards I would say.
·
¢?. Let's try to get that a little more exact. In what direction from the water spigot was it?
A. The water spigot was here_ and it. was on the
. ..
page 175 } right from it. .
,
Q. Down the· stream? . _
A.I Yes, sir.
Q. How· far down toward the road was it back toward
the road?
there.
A. It was a little· bit-there
. are two roads
.
Q. There is the running track, and here is the road, and
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here is the· spigot; Now where· was the scraper sitting. from
there?
A. It was sitting about thirty yards from the road.
Q. Thirty yards· ever away from the running track?
A. Oh, no.
Q. Here is the road and here is the running track they
had been scraping.
A. I guess it was about .twenty yards from the runway
behind the wooden granqstand to the scraper.
Q. Try to place that more exact. You placed it right at
the water spigot and then you said twenty yards.
A. It was right off from the water spigot, the scraper
was.
Q. In which direciion?
A. It was faced that way the best I know (indicating).
Q. Toward the shelter house and water spigot?
page 76 ~ A. I don't know whether it was or not. I believe
it was right at the corner of the grandstand. I
know where the s~raper was at.
By_ Mr .. Greear:

Q. You know you could see it from where you were sit·
ting clown there?
· A. Yes, sir.
CROSS EXAMINATION
By Mr. Taylor:

Q. You know the road scraper was down there?
·
A. Yes, sir.
Q. What were you and these ·other boys doing over
there?
A. It is a public place.
Q. What did you have .over there?
A. We had a gallong of wirie.
Q. How much did you have left at this time?
A. We had not opened it.
Q. Hadn't you drunk all of it and fixing to go and get
some more?
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A. No, sir, we had just come there and sat down when
this boy come up there.
Q. You had already drunk a gallon then?
1\. We hadn't drunk a drop. We .come through Appa·
lachia and bought a gallon of wine.
Q. When djd you drink the wine?
page :77 ~ A. We was down there 'til after dark drinking it
and Luther Edwards come down there and run us
in.
Q. That is a pretty frequent thing with you, isn't it?
A. I don't sneak around and drink like some people I
know of.
Mr. <Breear:
The foregoing question 1s obpeoted to because im\na·
terial;
The Court:
I think it is immaterial.

Q. You weren't drinking at the time?
A. No, sir, I had not drunk a drop.
Q. Has there been any days in the last six months you
weren't drinking?
I

Mr. Greear:
~

object.

That is immaterial.

The fourt:
Objection sustained.

Q. And Joe Sizemore, Roy Livesay and Carl Manning
were )there with you?
fi.. Yes, sir.
Q. Is Joe Sizemore here today?
A. I haven't seen him.
Q. You say you are working now?
A. Yes, sir.
Q.
When did you start to work?
1
A. I have been working all my life for a living.
page 78 ~ Q. When did you start werking?
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Mc. Greear:

That is objected to because immaterial.

The Court:
Objection sustained.
Q. Norw you didn't see that scraper at all until after theaccident happened, did you?
A. That scraper had been sitting there a long time.
Q. Been. sitting right in that same spot a long time?
A. Yes, sir.
Q. When was the first time you saw it?
A. I couldn't exactly tell you the date.
Q. How many months do you say it had been sitting
there?
_
A. I knowed it was down there at least a month to my
knowledge. I know it was there.
Q. At this same spot?
A. I wouldn't say it was in the same wheel tracks, but
it was sitting there.
Q. Wasn't it over between the spigot and the other road?
A. It was right next to the spigot to the best of my
knowledge.
Q. Your judgment now is it was right next to the spigot?
A. Yes, sir.
Q. Do you know anything about that ditch that was dug
across from the race track to drain it, at that curve?
A. No, sir.
page 79 ~ Q. Did you work down there any during that
time?
A. No, sir.
Q. How did you happen to be down there?
A. I went down there to take a drink of wine.
Q. I mean at other times, did you go down to the park
every day to take a drink of wine?
A. Anywhere to get off the streets.
Q. When you saw the scraper down there it was at times:
when you were down there taking a drink of wine?
A. No, sir, I hav~ been down there loads of times not
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only to drink a drink .of wine but· I ·have w.alked around down
thro~th~.
·
Q. Th~t is usually your business there. to take a drink of
liquot or wine. isn't it?.
Mr. Greear:
Objected to as immaterial.
The Court:
Sustain~d. Q.
A.
Q.
A;
Q.
now.' Is
A.

You didn't work down there?

No.' $ir.

a

You ~y ·yo~ -are painter?
Yes, sir.
And you are working as a painter over at Glamorgan
that coqect?
·
·
That is '~ight.
Q. You had no special reason to notice or obpage 80 ~ serve where the. scraper was at" the time, did you?
A. I just told you where the scraper was at is all
I know.
Q. The boy didn't run clear across the field to the grandstand: ·over there, did :he? . . ' A. The boy come running out from the grandstand.
Q. The .comer of '1hat grandstand?
?i- The corner of t~e wooden grandstand.
Q. When did he get over to the grandstand where you
were?
A. He never got over there.
Q. YOU were at the concrete stadium?
A. Yes, sir.
Q. And the boy never got over there? ·
A. He got about twenty-five yards out. from that wooden grandstand and fell.
·
Q. What direction? What happened then?
A. He lay there and holloaed and screamed with his foot.
Q. Until somebody came and picked him up?
A. Yes, sir. ·
Q. Who did that?
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,A~~ ·:,I· don'. t know the fellow's· name.
... :.. ·~
Q. And he picked him up?
A. He pickedthe bo,y up and asked him where he lived,
and the boy told him across the river, and he tooR the boy
home.
Q. Carried him, did he?
page 81 ~ A. Yes, sir.
Q. And the boy didn't run over across the concrete grandstand?
A. No, sir. He couldn't run. He fell down.
Q. This man carried him from about twenty steps .of the
wooden grandstand and took him home?
A. The boy fell about twenty-five yards out in front of
the grandstand and the fellow picked him up and carried. him
onh9me.
..
. . ..
Q. He came by the light pole and the corner of the
.
wooden grandstand, didn't he?
A. . It w.ould be. the right of the grandstand.
Q, .. Th~ w~y you wer~Jooking at it, to the right?
~; • ..A. · Y~s. sjr.
··
Q. · 'That is· the lower end of the granas·tand?
...... ~.. Yes, sir.. .
.
·· ··Q. And he went around that way and not around the upper end of it?
·
A. That is right.
Q. And -.you are absolutely sure of that?
A. Yes, sir.
·
(Witness excused)
(Thereupon, Court was recessed for \unch.)
page 82

~

MRS. NETTIE BARNETT, the next witness,
being first duly sworn, called by and on behalf of
the Plaintiff, was examined and testified as follows:
DIRECT EXAMINATION

By Mr. Greear:

Q.
A.

Is your name Mrs. Nettie Barnett?
Yes, sir.
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Q.
A.
river ..
Q.
Gap?
A.

Where do you live Mrs. Barnett?
I live just opposite the ball park there, across the
Across the river from the ball park in Big Stone

Yes, sir.
Q. Do you know where the swings and the see-saws are
there in the park?
A. Yes, sir.
Q. Do you remember the occasion on which James Johnson got his foot hurt on that road scraper?
·A. Do what?
Q. Do you remember when James Johnson got his foot
hurt in the town park?
A. Yes, sir, on a Friday evening.
Q. Had yc'll been over in the park before that, a few
days before that?
A. Yes, I was over there on Sunday.
Q. On Sunday before?
page 83 ~ A. Yes, sir.
Q. Did you see this road scraper over there on
Sunday before this boy got his foot hurt on Friday?
A. Yes, I did.
Q. Where was the road scraper on Sunday?
A. Well, here are the swings, and right up here from my
left was the scraper.
~. Near the swings. was it?
A,. Yes, sir, pretty dose I would say, because there wai,
three ilittle boys on it playing.
Q. And that was on Sunday?
A. Yes, sir, and the lady with me made mention about
them little boys on it.
Q. Were you over there any more then from Sunday to
when this little boy got hurt?
A. No, sir.
Q. Did you see James the evening he got hurt?
A. Yes, sir.
Q. Where did you see him?
A. I went up ro the porch where Mrs. Johnson had him
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in the swing, and I held his leg· and stopped the blood 'til the
doctor come.
By Mr. Greear:
You may cross examine.
page 84 }

CROSS EXAMINATION

By Mr. Taylor:
Q. You are sure it was the road scraper you saw?
A. Certainly it was.
Q. You never saw the road scraper the day the boy· got
hurt, did you?
A. I saw it on Sunday before James got hurt.
Q. But you didn't see it the day James got hurt, did
you? .
A. No, I didn't see it the day James got hurt.
Q. And you didn't see itA. I saw it from my porch over at the park when he got
· hurt but I wasn't over there.
Q. In summertime can you see from your porch to where
the scraper was?
A. I .certainly did.
Q. Wasn't the stadium and the bleechers both between
you and where that scraper was?
A. They certainly wasn't. The grandstand was down
this way and my house was right opposite this old scraper and
I could sit in my swing and watch a football game.
Q. From your porch you cannot see west of the grandstand, can you?
A. The grandstand is down here from my porch.
page 85 } Q. The only thing you can see is something east
of the grandstand and east of the bleechers?
A. I can see the ccirner of the grandstand down this way
and where the scraper set across the river to my house, right
opposite my house I could see it from the swing, and in the
rocking chair on my porch, but not from this end.
Q. Did yc,u see the swings in the playground from your
porch?

'

I

I

I
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A. You can see the first row from my porch right there,
because I can set and see the kids swinging.
Q. Where was the scraper as you saw it there with reference to the swings there?
A. The swings are right here and the scraper right up
there, from my left.
Q. You mean to your left from the·swings is where the
scraper was?
A. Yes, sir, it was standing this way.
Q. And it was closer to town where the scraper was back
towards the entrance of the park coming down toward town;
is that right?
A. Sir?
Q. As you come into the park would you come first to
where the scraper was or where the playground was?
A. Coming this way from out at .Dr. Gilmer's
page 86 ~ out this way you come to the entrance right there,
and the swings down here, and the scraper right up
there (indicating).
Q. Where was the scraper with reference to the bleechef seats there? .
A. I don't know that.
Q. When you were sitting facing the bleechers on your
porch, was the scraper to the right of the bleechers or to the
left?
A. It was to the left because when I set here the scraper
was to my left and the lower end of the ball park was to my
right.
Q. I will ask you again if it is not a fact that the town
tractor was parked at the place you mention instead of the road
scraper?
A. Just that scraper is all I seen setting there where the
boy got hurt.
Q. The tractor was parked up closer to the J:?ark gate;
do you remember seeing that; could you from your house tell
whether it was a tractor or scraper?
A. I certainly could. I know it was a scraper and I saw
it and I could see it.
Q. About how far is it from your front porch across
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the- road and vacant land and the river; and on across the park
to where this scraper was?

page 8 7

~

A. I wouldn't know. I never did measure it or
step it off.
Q. It is at least a quarter of a mile or more, isn't

it?
A. I don't know.
Q. And in the summertime there are a number of trees
between your house and where this playground is?
A. They were, but when the store was built over there
they cut some of those trees down and give me an opening
right from my house to the ball park and I have set and watched the football boys come around and play, many a time I
have.
Q. And ycu say from. that distance you could tell if it
was a scraper or tractor?
A. It was a scraper.
Q. What do they use it for?
A. I am no mechanic but I have saw them scrape the ball
park or track.
Q. Did you ever see them use the scraper there?
A. Not so much. I saw them one time, and I never paid
any attention. It didn't interest me, but it was going around
there scraping the track.
Q. A tractc,r went around with it,. didn't it?
A. I don't know nothing about that.
Q. Did it have a motor on it?
A. I don't know anything about that.
page 88 ~ Q. Did it have a man on it running it?
A. I saw a man on it but I didn't pay any atten. tion to what he was doing. or who was on it. It just interested me seeing them scrape the ground.
Q. You didn't see that machine being used by itself, did
you·?
A. No, I didn't. I saw the man on it but I didn't pay
any attention to him.
Q. There was other machinery there besides the scraper.
wasn't there?
A. I don't think there was any machinery over there besides the scraper when I was there, that I saw.
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Q. No other machine-:they used. with. the scraper?
A. There wasn't Sunday when I was over there.
Q. There wasn't any other machinery there when you
saw them scrape the track but this one?
A. I didn't pay any attention. 1
Q. Your best recollection is the scraper was to .the left
of the bleechers?
A. I know it was to the left and it wasn't down this
way (indicating).
Q. And you could see the swings and other equipment in
the playground that were to the right of the scraper?
A. To the right?·
page 89 ~ Q. Yes.
A. To- my left. I could see the corner of the
grandstand and this plank grandstand over there.
Q. You saw that?.
·
A. Yes, sir, and I could see one row of the swings from
my house.:. I am not telling you I can see them all, but one row
of swings I .can see them, and the .little kids swinging.
Q. And on up farther you could see the scraper?
A. .I could see the scraper and that row o,f swings.
Q. As you came up from the lower end of those bleechers there after you got to the upper end of the bleechers what
would be the first thing you would see back beyond the bleechers; would you see the swings or would you see the scraper?
A. I don't know bow you mean that.
Q. In looking at it the way you were there, facing. it?
A. When I come across to the ball park I came across the
swinging bridge that way, and when I would be coming this
way to the swings I go across the grass there and the tractor is
sitting right up there, and I come as far as from here to that
door to it passing by it and the swings.
Q. You passed between it and the swings?
A. No, I didn't pass between. I come to the swings and
the scraper was sitting right up there. I don't know machinery
much myself.
Q. It was to your left as you went to the swings?
page 90 ~ A. Yes, sir, .it was to my left all the time.
(Witness excused)
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LESTER McELROY, the next witness, called by and
on behalf of the plaintiff, being first duly sworn, was examined
and testified as follows:
DIRECT EXAMINATION
By Mr. Greear:

Q. Is your name Lester McElroy?
A. Yes, sir.
Q. Where do you live?
A. Big Stone Gap.
Q. What is your occupation?
A. Milk salesman for the Pet Dairy.
Q. Did you formerly live in Norton?.
A. Yes, sir.
Q. What did you do in Norton?
A. Worked for. Swift and Company.
Q. How long have you been in Big Stone Gap?. ;
A. A little. over two years, about . two years and two
months.
Q. Have you been with Pet Dairy ever since you have
been in Big Stone?
A. Yes, sir.
page 91 ~ Q. Did you know ·this boy, James Johnson, at
the time he was hurt?
A. No, sir.
Q. Were you in the park that evening?
.
A. Yes, sir..
Q. What had .you gone over there for?
A. .A picnic. I had. taken my family over there on a picnic.

Q. Do you have some children?
A. Yes, sir.
Q. How many?
A. Three.
Q. Were they with you?
A. Yes, sir.Q. What sizes were your children at that time?
A. One was about three, one five and one six, I think
then.

·i
I

'
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Q. Where did you go with your children there at the
park wpat part of the park?
A. The children were at the swings and I was down by
the fireplace there.
Q. Had you noticed this scraper and the boys out there
before the boy was hurt?
A. Yes, sir.
page 92 ~ Q. What was the first you knew of the Johnson
boy's injury?
A. I heard him crying and saw him laying down dose to
the grandstand there. That was the first I knew he had been
hurt.
Q. What did you do then?
A. I went over to him and saw he was hurt and another
fellow that was with me we picked him up and carried him
home.
Q. Did you all carry him home from where you found
him laying down there?
A. Yes, sir.
Q. What was the trouble with him?
A. His foot was hurt and bleeding pretty bad. I didn't
pay much attention to the size of the cut or anything. I just
saw it was bleeding bad and took him home.
Q. Hc,w.did you know where to take him?
A. He told us.
Q. He told you how to get to his home?
A. Yes, sir.
Q. Who was with you and helped you take him home?
A. Howard Burton.
Q. Mr. McElrciy, here is a sketch of the park and playground there. This represents the see-saws and the swings
and there is the fireplace and there is the shelter house. Was
that house completely built at that time?
A. No, sir, it wasn't.
page 93 ~ Q. Was it under .construction?
A. It was under construction at that time.
Q. Will you show us on this about where the scraper
was sitting that evening?
·A. I think somewhere along here (indicating on map) to
the best of my knowledge. The scraper was sitting right
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along here somewhere, I think. I couldn't say definitely because I don't remember exactly. I didn't pay particular. attention to where it was sitting at the time, but it seems like it was
somewhere in there.
Q. Was it near the running track?
A. Pretty dose to the track.
Q. Will you put a mark there, put "Mc" for McElroy
where you think it was?
A. Right along there (putting "Mc" on map) .
Q. Did you see it after you all came back from taking the
boy home, or did you come back to this same place?
A. We came back to the same place but I don't remember looking at it after that.
Q. Did the boys tell you what had happened when you
went to them?
·
A. They said he had got hurt on the machine.
page 94 ~ Q. Who was with James Johnson there when
you went to him?
A. A little red headed boy. I don't know his name.
Q. What was he doing?
A. He was just running around holloaing, not :::aying
much of anything.
CROSS EXAMINATION
By Mr. Taylor:

Q. You didn't pay much attention to where the scraper
was located, did you?
A. No, sir, I didn't. I wasn't interested in the scraper.
Q. Even after the boy was hurt and you came back there
you never then taxed your mind to fix the point where the
scraper was, did you?
A. No, sir.
Q. You are testifying now only from recollection?
A. Yes, sir, to the best of my recollection.
Q. And it happened nearly t~o years ago?
A. Yes, sir.
Q. Do. you recall where a ditch had been dug from that
track over toward and beyond the shelter house?
A. No, sir, I wasn't back beyond the shelter house at

( ·
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all. From the water spigot up to· the swings·is about the only
place I went.
Q. At the time you first saw •the boy he was off
page 95 ~ some distance from the scraper, was he?
· A. Yes, sir.
Q. He bad run out there and fallen down?
. A. Yes, sir.
Q. And you carried him, did you, from that point?
A. Yes, sir, helped carry him.
Q. Did you carry ·him on across the bridge to his home?
A. Yes, sir.
Q. Mr. Burton went with you, did he?
A. Yes, sir.
Q. I believe Mr. Dan Buchanan and his family were
down there too, with you all?.
A. Yes, I think so.
Q. The boy then didn't go all the way across that football field by himself, did he?
A. No, sir. I picked him up at the grandstand at the
lower end of it, the west end, I believe you would say it. was.
Q. Certainly that scraper wasn't up at the upper end of
these bleechers, the end toward the entrance of the park, was
it?
A. No, sir.
· . · , Q. But it was below?
page 96 ~ A. Yes, sir, because I passed close to the scraper
going to the west ·end of the grandstand to pick
the boy up.
Q. The scraper was pretty close to where the track curved there?
A. Yes, sir, not so very far. I wouldn't say how far it
was.
Q. You wouldn't say positively that scraper wasn't taken off of the track right at the curve, would you?
A. No, sir,· it could have been close to the curve but I
think it was back a little up toward town from the curve.
Q. You didn't know about the sodding of the track
th.ere. did you?
A. No, sir.
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Q. And you didn't observe the .condition of the side of
the track next to the swings at all?
A. No, sir, I didn't.
{Witness excused)
HOWARD BURTON, the next witness, being first duly
sworn, called by and on behalf of the plaintiff, was examined
and testified as follows:
DIRECT EXAMINATION
By Mr. Greear:

Q.

Is your name Howard Burton?
A. Yes, sir.
page 97 ~ Q. Where do you live?
A. Big Stone Gap.
Q. What is your occupation?
A. Coal miner.
Q. Where do you work?
A. Roda.
Q. Were you over in the park about two years ago when
a little boy got his foot hurt there?
A. Yes, sir.
Q. Who were you with?
A. Mr. McElroy, myself and my wife and his family
and my wife arid children were there.
Q. Where were you all in the park?
A. We were there near the water fountain and one of the
fireplaces there.
Q. What first attracted your attention about this boy
getting hurt?
. A. We were all around there and there were some swings
there and the children swinging, some of our party were, and
some boys were over I guess north from where we were there.
The boys were playing there making quite a bit of noise and w~
saw them on the road scraper there that was scraping the road
and the first thing we knew after that the little red headed boy
was in the bunch of boys there and was squalling out loud
making right much noise, and we thought one was
pa~e 98 ~ crying or something, and we saw a little boy had

Town of Big Stone Gap vs. James Johnson

101

Howard Button
got his foot hurt, and . was lying on the ground
~here, and we knew something was wrong, and Mr. McElroy
and I went over and picked up the little boy.
Q. Where was he when you went to him?
A. The best· I remember the west end of the south stadium.
Q. That is the bleechers?
A. Yes, sir.
Q. .How far away from· those bleechers was he?
A. I would say around ten or fifteen feet.
Q. Did you notice them playing on that scraper before
that?
A. Yes, sir.
Q. Before he got hurt?
A. Yes, sir.
Q. Where was that scraper, Mr. Burton?
A. As near as I .could figure where it was it was I would
guess thirty or forty some feet between there and west of the
wooden bleechers, parked there.
Q. On which side of race track was it parked?
A. On the outside of the track.
Q. Is that on the side next to the playground and water
spigot and so on?
A. Yes, sir.
page 99 ~ Q. Did you make any examination of that machine yourself?
A. No, sir, I did not.
Q. What did you all do when you went to this boy?
A. We just got him up as quickly as possible and started.
I believe the little redheaded boy or Johnson boy one told us
where he lived. I didn't know at that time where he lived
and we get him up and took him immediately to his home as
quickly as possible.
Q. How did you take him, did you carry him?
A. Yes, sir, we carried him in our arms. I don't remember whi.ch of us took him first, but one of us took him
half of the way up, and the other one carried him the remainder of the way to his home.
·
Q. I believe you said you didn't know when you first
saw him who he was?
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A. No, sir, I did not.
Q. After you were summoned in this case, did Mr. Tay-:
lor, counsel for the defendant, come to see you about it?
A. Yes, sir, he did.
Q. Did he take you down to the park?
A. Yes, sir.
Q. Did he try to show you where the road scraper was
down there?
A. No. sir, he asked me to tell him as near as
page I oo ~ possible where the road scraper was and I did
that.

I

. I

CROSS EXAMINATION

I

I

By Mr. Taylor:
Q. And you told me about what you have told here on
the stand?
A. Yes, sir, as near as I could.
Q. And thirty or forty feet west of the w9oden bleech-:
ers there would make it cl~e to the curve of that running
track, wouldn't it?
A. I don't recall exactly where the point of that race
track is. I went over there again this morning just to see for
sure so I could tell it as near as possible, because I wanted to
make it that way.
Q. You say you noticed these boys playing on the machine before the boy got hurt?
A. Yes, sir.
Q. How old are you?
A. Thirty-six.
Q. You have had quite a bit of experience in working in
mines and handling machinery and things of that kind, haven't
you?
A. Quite a bit, yes, sir.
Q. Did it occur to you that those boys were in
page Io 1 ~ any special danger when· they were out there?
Mr. Greear:

I

I

,

I
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I

I obect to that.
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Mr. Taylor:-

r thin.k.. ~~ are entitled t9 the witness'
l

.,...

J,

'

.

opinion on that.

The Court:
It would only ~e an opinion. Sustained.
· Mr. Taylor:
When it comes to a question of gross negligence I think we
are entitled t~ i~:and I _want to except to the Court's ruling. '

Q. And now you say you did see them there .before: this
accident happened?
A. Yes, I did.
Q. How long before?
.. A .. Well, I wouldn't know. Naturally not being interested in it I couldn't say about that. .
Q. And you were not particularly interested in where
the plaintiff was at the time, were you?
A. No, sir, !wasn't.
·
Q. And you can only testify now and at the time you
were with me down at the park you could only place the machine according to your recollection after a lapse of probably
two years after it happened? ·
A. I don't remember how long it has been.
Q. It was July, 1942 and you made no particular note
of it at the time or taxed your mind with it, so as to be able
to tell at a iater date where that machine was?
A. Not exactly. I just used my best judgment
page 102 } when I showed you where it was.
Q. That shelter house had not been completed
at that time, had it?
·
A. It probably had a roof on it. hut wasn't all completed. I know the floor wasn't. there was some rough stone
in there.
Q. Some rough stone in the walls and that was as far as
it had gone?
A. I can't say about that. I know I was in there.
Q. Did you come back to the ball ground after you took
the boy home?
·A. Yes, sir.
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Q. But at that time you didn't pay any attention to the
machine?
A. No, sir, I didn't know there would be anything said
about it and I didn't take any interest in it.
RE-DIRECT EXAMINATION
By Mr. Greear:

Q. Did you notice a ditch they had dug down below
there for a drain, just west of the house and so on?
A. No, sir, I never. I wasn't any farther down than the
house there and west would be down below it, and from there
up to the swings was as far as I traveled.
Q. You weren't down except at the end of the
page· 1 03 } house and you know you passed close to the scraper in going over to the boy?
A. Yes, sir.
RE-CROSS EXAMINATION
By Mr. Taylor:

Q.

You never actually went to where the scraper was, did

you?
A. I couldn't recall. I don't know whether I did or not.
I couldn't make a statement about that.

(Witness excused)
JAMES JOHNSON, recalled, was further examined as
follows:
By Mr. Greear:

Q. James, at the time you went to this scraper, and were
playing on it, were any of the wheels on it fastened so they
wouldn't turn?
A. No; sir.
(Witness excused)
page
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called by and on behalf of the Plaintiff, being
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first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Greear:

Q. Is your name Mary Johnson?
A. Yes, sir.
Q. What relation are you to James Johnson?
A. I am bis grandmother.
Q. Has he _lived yith you all his life?
A. Yes, sir, he was born there and been there ever since.
Q. Who does be sleep with?
A. He sleeps with me.
Q. Were you at home when he was brought in with this
injured foot?
A. Yes, sir.
Q. What doctor tr~ated him?
A. Dr. Gilmer.
Q. How long was it healing up?
A. It was something like two months getting well
enough so he could get around.
Q. The accident happened in July?
A. Yes, sir.
Q. Did he miss any school?
page 105 ~ A. He wasn't in school then, but he missed in
September and a few days more, for the doctor
said it wouldn't be best to turn him loose too quick. He missed
September and abou~ two• weeks in October.
Q. What has been the result to his foot from that injury,
Mrs. Johnson?
A. He complains of it being cold and it is numb and
pains him sometimes, and that leg kinda gives away sometimes
and be ain't got as much use of that foot as he has of the other
one, and when I go to bathe his foot it seems like it is tender
and touch a nerve and it goes all over him.
Q. When you bathe and rub on it it seems to be tender?
A. Yes, sir. and seems like a nerve or something that
·.
bothers him, you know, that just goes all over him, be says.
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CROSS E){AMINATION
By Mr. Taylor:

Q. The boy doesn't have any trouble keeping u,p his
playing, does he?
A. He plays like any other kid would.
Q. He plays mere than the ordinary child, doesn't he?
A. No, he don't play any more than the ordinary kid
ought to.
Q. But he doesn't have any trouble running aud playing?
A. He comes in lots of times and says, "Mompage 106 ~ my, my foot hurts so bad," and I say, "Sit down
and rest son," and that foot is not stout as it was.
Q. Dr. Gilmer treated the child?
A. Yes, sir.
Q. Dr. Handy never at any time treated the bdy?
A. No, he never treated him, but he made an X-ray.
Q. No doctor bas treated him for this injury other than
Dr. Gilmer?
A. No, sir, Dr. Gilmer do,ne the doctoring.
(Witness excused)
Mr. Greear:
The plaintiff rests.
Mr. Taylor:
The defendant desires to make a motion before the Coui::t
in chambers.
(Thereupon, the Court, Counsel and the Court Reporter retired to Chambers.)
Mr. Taylor:
The defendant moves tht Court to strike the evidence of
the plaintiff on the ground that it fails to establish any gross
or wanton negligence on the part of the defendant in connection with the accident, and the injury sustained by the plaintiff, and it not only fails to show gross negligence, but there is
very little, if any, evidence of simple or ordinary negligence.

I

I
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There is nothing in the evidence from which the juty .could
be justified in any way in returning a verdict in
page I 07 ~ the case, because a verdict can only be returned
by them in a case of gross and wanton negligence,
and we feel that it is a proposition for the Court as to whether
the evidence is sufficient to establish a case of gross negligence
in this particular case, rather than for the jury, because we feel
the Court. would- be bound to set aside any verdict the jury
might rende.r,- on· the -ground· the defendant was guilty of gross
and :wantcn negligence.
The evidence shows that the plaintiff knew that the piece
of machinery was a road scraper and not a part of the playground equipment in the park, as he testified he had seen it
used in scraping the roads and knew it was for that purpose.
The evidence shows that the road scraper was left with the
blade down on the ground and the injury was caused by the
plaintiff and his associate's combined strength in ·raising the
blade of the machine and in attempting
to. operate samei.
. .
.
The evidence shows that the .road scraper is not an extrao·rdinary piece of machinery or inherently dangerous, but simple in its mechanism and is in common every day use: and that
the injury was caused solely by the plaintiff and
page 108 ·. ~- his associate tampering with the machine.

Mr. Greear:
The boy was one year past the age where he would be conclusively incapable of contributory negligence, and the law
presumes he was not guilty of negligence, or could not be guilty
of .contributory negligence in playing with the machine, and •
the machine is shown in evidence to be one covered with wheels
and levers and a thing most attractive to young boys, and was·
left very near the playground where these very young children
were invited and induced to come by the defendant, and we
think that it is a question for the jury as to whether or not that
constitutes gross negligence under those circumstances.
(This motion was argued at length. by counsel off.the-record.)
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The Cou.rt:
.The motion is overruled.
Mr. Taylor:
Exception.
(Thereupon, the Court, Counsel and Court Reporter, returned into the courtroom, where th~ following evi-dence was introduced on behalf of the defendant:)
DR. J. A. GILMER, the first witness called by
and on behalf of the Defendant, being first duly
sworn, was examined and testified as follows:

page
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DIRECT EXAMINATION

/

By Mr. Taylor:

Q. You are Dr. J. A. Gilmer?
A. Yes, sir.
Q. And you live at Big Stone Gap?
A. Yes, sir.
Q. You are a practicing physician there in the town of
Big Stone Gap?
A. Yes, sir.
Q. How long have you been practicing, doctor?
A. Fc,rty years the fourth of this May.
Q. From what institution were you graduated?
A. Medical· College of Baltimore.
Q. And you have been practicing in Big Stone Gap ever
since?
A. No. I worked in a hospital there for a year before I
came to Big Stone Gap.
1
Q. Were you called. on in connection with an injury to
James Johnson, the plaintiff here?
A. I was.
Q. Can you give us the date pn which he was
page 1 1 o } brought to you for treatment, if he was brc-ught
to you for treatment?
A. My recollection is they called me over to the house
1

Q
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and I had them take the boy to the office where I could better
attend him. I think that was July 23, 1942.
Q. Just go ahead doctor, and state to the Court and
Jury the condition the boy was in when he was brought to yo11
and what you did?
A. Well, there, was a cut place, the best I remember, in
fact it has been sc, long and not knowing anything was coming
up, I never taxed my memory much about it, but there was a
cut place on the back part of his foot, I don't remember now
which one it was, but it was cut between the bones, more or less
a clean .cut, that locked like it was cut by something sharp. I
would say that was about two or two and a half inches long,
and it was cut through the skin, and a tendon, which we com·
monly speak of as a leader. was kinda split lengthwise, but not
cut in twc•, and I cleaned it up and trea~ed it. I think I also
treated him the following day to be certain to keep it in good
shape. That was the 24th of July, and July 28th, four days
afterward, and July 30th, August 4th and August 8th. Then
I looked at the foot, not tc, particularly treat it, on August
25th and August 31st. Then I saw it again when he paid me.
No, I don't know if I saw the foot then or not, but he paid
me some c-n it.
Q. But as far as your records show the last time
page 111 ~ you saw it or did anything for him was August
31st?
A. Yes, sir, and it was doing all right. I was just keep·
ing up with it to see it did all right.
Q. Describe the injury a little more in detail, the extent
of the injury.
A. Well, it was just as I told you, a cut as I remember
about two or two and a half inches long, and the skin was cut
and this tendon was separated, the fibers, I will say about that
long (indicating), and I just placed them together and dress·
ed it, and that was about all there was to it.
Q. What result did you get?
A. The last time I saw it it was a good result.
Q. Have they ever brought the boy back to you for any
treatment since the latter part of August or first of September.
1942?
A. I remember him being over there paying me, and I
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don't remember if he brought the boy or not, but the 31st of
August is the last charge on my account, I believe, yes that is
right, and September 15th he paid me some on it, and I don't
know if he brought the boy then or not, but the last time he
brought him, and as I remem her the place had healed up, and I
just wanted to see the condition. That was August 31st and
August 25th and August 8th-seventeen days bepage 1 12 ~ tween two of them, and he might have had a little
scab but it didn't worry me any and I just wanted to see it and keep up with it.
Any permanent injury to the foot?
A. No, nothing what I would cail a permanent inury.
The last time I looked at the boy's foot he could work his toes
and ail and I never saw anything out of the ordinary from
that kind of a cut.
Q. Would you like to look at the boy's foot now?
A. I don't mind to, and will look at it if you want me
to do so.
Q. Suppose you look at it then.
Mr. Taylor:
Any objection to, the doctor looking at it?
Mr. Greear:
Why no.

Take your shoe off, son.

(James Johnson removed his shoe and sock and the
witness examined his foot.)
A. His toes are all about the same. He can draw that
one down and hold it up some.
Q. What would you say now, after examination of his
foot, and from the knowledge you had of the case at the time
of the inury, with reference to any real permanent injury to
that foot?
A. I don't think there is any permanent inury to the
function of the foot or the toes.
Q. And you have just finished examining the
page 1 1 3 ~ foot?
A. Yes, sir. That is the first time I have seen
him since the last time he was in my office.
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Q. Do you see anything to indicate any: injury to the
sensory nerves; etc.?
A. He is pretty sensitive the way he works his toes here.
Q.. Do you see any reason for it?
A. For what? ·
Q. For sensitiveness there? ·
A. No, if it had cut the nerves he wouldn't have that
much feeling.
Q. Anything to cause-that foot to be cold?
A. There might have been some· at the time for a little
· while, but that would have worn off.

·cROSS EXAMINATION
By Mr. Greear:
Q. Doctor, you got pretty good results in the treatment
of this boy, didn't you?
A. Yes, sir.
Q. You say there might have been from the injury
something to .cause that foot to get cold?
A. I said it may have at the time, or not so much as being
cold but kind of numb.
· Q. The circulation wouldn't be as good as in
page 1 14 ~ the other foot?
A. I never saw any nerve when I dressed it.
Q. You-have the sensory nerves which you regulate, or
which reulate that feeling all over the body, don't you?
A. Yes, sir.
Q. And he has them where he got that inury, doesn't he?
A. Yes, sir.
Q. Naturally some were injured, weren't they?
A. I don't knew; I never saw any. All I know that I
saw was the foot was cut and it has healed up.
Q. Did you notice the toe next to the big toe turns over,
right over on the end of it, instead of laying down?
A. I didn't notice that. I noticed he had it bent down
that way and then he straightened it back.
Q. You pulled it up straight, but you notice it stayed
down on the toe?
A. He held it there, and if it had been inured permanent-
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ly the tendons under here, if a weakness up here, the tenderness below w~uld have pulled it down whether I touched it
or not.
Q. If it was straight down that way, does that come
from the injury to that tendon you found?
A. I don't see how it could have done it.
page 115 ~ Q. Would that be what you would expect it to
come from?
A. If the tendon had been severed in two crossways and
not grown back together, the toe would naturally stay down
that way more or less..
Q. If some inury to that tendon that shortened it some
it would pull that toe down some, wouldn't it?
A. I didn't see any way for it to be shortened.
Q. But it ~ould be?
A. It could be, yes, sir.
Q. If it had an injury to the sensory nerves it would
make that foot get cold and numb?
A. Numbness for awhile.
Q. If that feeling still exists after nearly two years the
chances are it is permanent, isn't it? .
A. Not necessarily. I cut the side of my finger off and
there is the scar and it was numb awhile and isn't now.
Q. You think be might get over that?
A. Yes, sir.
Q. There is a pretty bad scar tissue en the top of this
boy's foot, isn't there?
A. Why, yes.
Q. And that will contract more as time goes on?
A. That might have a little pull in the scar.
Q. Do you remember how many stitches you
page 1 1 6 ~ tock in this boy's foot, doctor?
A. I didn't take many stitches. It was up to me
to leave it open to drain.
Q. Did you take eight in the top and four in the bottom?
· A. I didn't take eight in the top of that foot, and I don't
recall putting any in the bottom of his foot, but I won't say
I did or didn't, arid I might have done it, but I didn't put any.
eight in the top of his foot for that would have been bad practice with eight stitches there. I could have closed that up good
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and tight but it wasn't good work to sew it up tight in case
, of poison or anything it wouldn't have had much way to
drain out.

RE-DIRECT EXAMINATION
By Mr. Taylor:

Q. Dr. Gilmer, will you tell us what your total charges
were in .connection with this case?
Mr. Greear:
That is objected to as immaterial.
The Court:
I think it is immaterial in this case. You are not suing for
loss of services.
Mr. Taylor:
We think it is material to show really in a way the gravity of the injury.
Mr. Greear:
It couldn't. possibly have anything to do with the gravity
of the injury.
The Court:
I sustain the obection.
page 117

~

Mr. Taylor:
Exception.

We would like to have that for the

record.
The Court:
You may make an avowal then on _the record.
Mr. Taylor:
We avow the witness if allowed to answer would state his
total charges amounted to $15.50.
(Witness excused)
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ELBERT BENNETT, the.next witness, called by and on
behalf of the Defendant, being first duly sworn, was examined
and testified as follows:
DIRECT EXAMINATION
By ,Mr. Taylor:

Q.
A.
Q.
A.
Q.
A.

Is your name Elbert Bennett?
Yes, sir.
How old are you?
Thirty-six.
Where do you live?
Big Stone Gap.
Q. By whom are you employed?
A. The Town of Big Stone Gap.
Q. Were you employed by the Town of Big Stone Gap
in July, 1942?
A. Yes, sir.
page 118 ~ Q. What was your work?
A. Well, looking after the water and streets and
general work the town had.
Q. Do you know anything about the road scraper that
was used down there in the park being left down there in July?
A. Yes, sir, .1 know it was left down there?
Q. Who left the machine there?
A. Well, there were a crew of us down there working
at the time; a Boatright boy and myself was using it at the
time it was left there.
Q. You were using it there on the running track. were
you?
A. Yes, sir.
Q. At what point was that road scraper left?
A. When we left it that night we left it on the lower end
of the field.
Q. You mean below the bleechers and the grandstand?
A. Yes, sir.
Q. And how far from the curve in the track was it?
A. You mean the lower end of the curve or the, upper
one?
Q. · The curve below the bleechers?
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·A. I wouldn't say exactly how- far below the curve, but
the lower end of the curve.
.. Q.. I. don't believe you have seen this sketch inpage 1 19 ~ traduced by the plaintiff?
A. No, sir.
Q. Now. this is the entrance to the park, and this is the
road ,that runs around before you get to the playground.
A. Yes, sir..•
Q. · ·_· This represents the· see-sa:ws and two sets of swings
and over beyond that is ·the running track, and over here is· the
shelter house. And on this plat is also designated a drain....:....a
dashed line leading. from the running track over beyond the
shelter •house.
A. .. Yes, sir.
Q. Now where was that scraper left with refeience. to
the track and with reference·,to the drain?
·,·, · A. It was down below where this drain comes off of the
track where we left it.
Q. By below you mean. west of that?
A. Yes, sir.
Q. Why would you leave it west of this drain?
A. Well, this mound around this track here, it was
mounded :up and sodded, and to keep from running over the
sod with the machine we brought it down to the lower end and
parked it.
Q. Have you gone to the ground since that time and attempted to approximate the distance· from where you left that
machine parked to the nearest swings?
A. Yes, sir, I went down there about where I
- _·
·
page . 120 ~. thought we left it at the time.
Q. And what was, the· approximate •distance
from that point to the nearest of the swings?
A. About eighty-five or ninety yards, the best I remember.
Q. No actual measurements by tape, but by steps, is that
right?
A. Yes, sir.
Q. In what position did you leave the machine with reference to whether or not the blade of the gtader was on the
ground or up?
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A. As is customary-we always run the blade down on the
ground when we leave the machine any time.
Q. And your recollection is you left it that way on this
occasion?
A. Yes. sir.
Q. Now with that blade laying on the ground, _what is it
necessary to do to ·raise it- ·so that it: would· fall back .to the
ground?
A. Well, the grader has two wheels on it to raise the
blade, and also two brakes you have to push down, that is to
hold the blade in position, and when you release these brakesthe. blade will stay any height you raise it, and
page 121 ~ when you ·release them the blade will go on
down, and a brake on each of those wheels that
holds the blade and after you raise it you don't have to hold
the wheel and the blade stays in the position you leave it.
Q. About. what time of day was it when you left the
machine parked?
A. It was four o'clock in the _afternoon when we quit
work.
Q. You always quit work at four o'clock?
A. Yes, sir.
Q. Did. you either that afternoon or at any other time
see any boys playing around the machine? ·
A. No, not that afternoon I didn't.
Q. Did you know when the boy was hurt?
A. · No, sir; I didn't know it for over a week, because I
went on my vacation that evening and that was the last time
I was there for over a week, because I went on my vacation.
Q. You left for your vacation before. yoo heard any·
body had been injured there?
·A. Yes, sir.
CROSS EXAMINATION

By Mr. Greear:
Q. What were you all using that scraper for all
page 1 22 ~ afternoon?
A. We were using it to level the ·track down.
They put some cinders on the track. They put some clay on
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the track. The cinders wouldn't bond-or not clay, but some
lumpy sand, and it wouldn't bond it, and we put it down to
smooth it and roll it.
Q. You .had scraped it going around and around that
day?
A. Yes, sir, on the track.
Q. Had you used it all clay?
A. I don't remember whether it was all day or not. I
couldn't say, but I believe we used it practically all day.
Q. What were you pulling it with?
A. A truck.
Q. Did you run the scraper or truck?
A. I was running the scraper.
·Q. It has two wheels there that line up the blade. does
it not?
A. Yes, sir..
Q. Is this a picture of the scraper?
A. Yes, sir, that is it.
Q. These two large wheeis are the ones you tum to lift
the zlade?
A. Yes, sir.
Q. That blade will lift all the way up to the top
page 123 t of this here (indicating on picture)?
A. As far as you can raise it, as far as the top of
that gear there.
Q. That arms sticks down there?
A. Yes, sir.
Q. How far does that raise off of the ground?
A. I would say eighteen inches.
Q. Eighteen inches?
A. Something like that I would say.
Q. Now down at the bottom of this picture here is shown
a lever sticking out; is that what you call the brake that rubs
against the bottom of that wheel?
A. Yes, sir, one on each side.
Q. In order to let that off you press that down?
A. Yes, sir.
Q. And the blade drops back?
A. If it is up to the top you have to take your hand and
start the wheel and then it will go on down.
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Q.
A.
Q.
A.
Q.
you left

If you put some weight on it it will go down faster!
Yes, sir.
And as it goes down this line of cogs go back through?
It goes back up.
.
And that is the machine you were using and the one
in the park, isn't it?
A. That is right.
page 124 ~ Q. Now, Mr. Bennett, you left that evening
you say on your vacation?
A. Yes, sir.
Q. And you weren't back in Big Stone Gap for a week
after that?
A. That is right.
Q. And didn't know anything about this injury taking
place?
A. No, sir.
.
Q. You don't knc.w who got the machine?
A. I understand Mr. Bishop went down and got it.
Q. You don't know that of your own knowledge?
A. No, sir, I heard it when I came back.
Q. Were you in the habit of leaving that machine at the
playground?
A. It had been there a good deal. We had a lot of work
to do down there and it had been· there on the W. P. A. project, and it closed down and the to-wn finished the job.
Q. Did you usually park it over there?
A. Usually they parked it up among a bunch of trees or
at the lower end of the field.
A. They usually took it up at a bunch of trees or down
at the tennis court?
A. Not all the way down.
page I 25 ~ Q. But down that way?
A. Yes, sir.
Q. This is the on.ly occasion you know of that you took
it over near the playground and left it?
A. It was down below the playground.
Q. It was closer to the playground than you had ever
parked it before, wasn't it?
A. No, sir, up in the trees it is nearer, l believe.
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Q. This is the nearest you· ever parked it to the playground out in the open?
A. It .is open .up there,: just a clump of trees.
Q. And that makes it more difficult to be seen than if
you set it out in the open?
A. I guess that is right.
Q. And on this occasion is the only time you had left it
right out in the Ci>pen field near the playground?
A. Yes, sir. I .had not used it before. I would work a.n
hour or so for the W. P. A. is the only time I used it except for
the town.
Q. And on this day, the time you used it, the Town had
·used tt and the Town employees left it there?
A. Yes, sir.
·
Q. Did you have that drain ditch dug across the
page 126 ~ track at the time?
A. We bad it dug and back-filled and it had gone
·
down, and we put a tile in it.
Q. And covered the tile up? ·.
A. Yes, sir.
Q. And it bad sunk down some?
A. It had sunk down a little bit, yes, sir.
Q. You never paid any particular attention to where you
left that machine and ,never thought about it 'til you came back
from your vacation?
. A. The only reason I knew about it, it was fresh so.d
there, and we couldn't run over it.
Q. That is the way you reasoned it out, wasn't it? ,
A. I usually remember where we leave things like that.
Q. You never thought of it during the tjme you were
away on your vacation, did you?
A. No, sir.
Q. Until you came back and found out about the _boy
being hurt? ,
A. Yes, sir.
Q. And by that time it had been moved and the other
fellows started telling you "we never put it up there because of
the fresh sod"?
A. No, sir, they never mentioned it that way.
page 127 ~ Q. How long had that boy been there?
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A.

0

A few days and part put down that day, I

think.
Q. Wasn't the sod put down below or west of that drain
too?
A. In the extreme lower end, yes, sir..
Q. And they hadn't put down any sod much beyond this
shelter house .because they were h_auling stone to build it; is
that right?
A. They didn't haul on the track, but around the lower
end and back up. Q. They were working in there at the time?
A. No, sir, not on the shelter house.
Q. Didn't they hav-e it partly up?
A. No, sir.
Q. The walls were partly up?
A. No, sir.
Q. You .are sure of that?
A. Yes, sir.
Q. Have a fireplace built in there?
A. I believe one fireplace.
Q. That was above the shelter house?
A. Yes, sir.
Q. And a spigot for drinking water?
A. I don't remtmber about the spigot.
page 1 28 ~ Q. And two pknic tables for people to use
there?
A. I think there were some lower. I don't know exactly.
Q. They had some picnic tables there?
· Al, Y-es, sir, but people move them .about so much J
don't know exactly where they were there.
Q. But they had them there?
A. They had some tables there, yes, sir.
Q. And kept them there around that playground area
usually?
A. Yes, sir.
RE-DIRECT EXAMINATION
By Mr: Tayl~r:
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Q. They had other fireplaces on down below this one ·
too?
· A. I believe they built them after those fireplaces, after
the shelter house, or along at the time. I am not sure about
that.
Q. They had ,not been built at that time?
A. I don't think so.
Q. And the tables they move them around?
A. Yes, sir, people carry them around from place to
place. They pick them up and carry them around.

RE.CROSS EXAMINATION
By Mr. Greear:

Q. They never carry them very far, do they?
A. "They move them from one end of the park
to the other.
Q. Do you remember if they were up about the picnic
and playground that day?
A. No, sir, I don't remember that.
page

~

129

RE·DIRECT EXAMINATION
By Mr. Taylor:
Q. I show you a photograph here and will ask you if you
can designate the trees where you say you left the road ma·
chinery?

A.

It -

(interrupted) .

Mr. Greear:
We object to this photograph.
Mr. Taylor:
I expect to put Mr. Jenkins on as the next witness to show
the making of it.
Mr. Greear:
I object any way. They placed their object around where
they wanted to take a picture.
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Mr. Taylor:
No way for me to place the trees.

Mr. Greear:
. You haven't just got a picture of the trees. He has three
or four pictures a,nd I ojbect to all of them.
The Court:
Let me see counsel in chambers.
(Thereupon the Court, Counsel and the Court Reporter retired to Chambers.)
Mr. Greear:
Counsel for Plaintiff objects to the introduction .of the
photographs taken of the portions of Bullitt Park
page 130 } which photographs show that they were made
some time after the accident, and after the .completion of the shelter house and in which the road scraper in
question has been placed in certain positions by the Town or
its agents for the purpose of taking the pictures, and we object
because of the placing of the 'road scraper there and having it
in the pictures.
The Court:
I will sustain the objection.
Mr. Taylor:
Exception. We want to offer a photograph showing the
see-saws, swings, trees, shelter house and other natural objects:
on which is also shown the road scraper at the place where the
same was parked at the time this accident happened, as placed
by the witness who, parked the same. and the witness who removed the machine from the park after the accident happened,
and after the machine had been moved from the place it was
left sitting at the time of the accident, but with the machine replaced at the point where the witnesses for the defendant claim
it was at the time of the accident.
Mr. Greear:

•
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We .interpose the~same. objection to the picture, for the
same reasons.

The Coutt: ·.
Objection sustained.
page 13 1 ~ Mr. Taylor:
No.

2

Exception. We next offer as Defendant's Exhibit
another photograph. ··

Mr. Greear:
.
.
Same objections.
.

The Court:
Sustained.
Mr. Taylor:
~

. .

-

Exception. Will you agree that Mr. Jenkins made the
pictures shortly prior to the October term of Court, 1943?
Mr. Greear:
That is all right.
(Said photographs ·· marked Defendant's Exhibits
Nos. 1 and 2, excluded, were marked and filed: as a ·part
of the record.)
(Thereupon; the Court, Counsel and the Court Reporter returned into the courtroom.) ,.·
By Mr. Greear::.

Q. Mr. Bennett, at the time you left this machine there,
you didn't fasten these wheels in any way to keep them from
being turned, did you?
A. Nothing only the, brakes are automatically on when
you leave the machine.
Q. The brakes are on the bottom of it?
A. Yes, sir.
Q. And all you have to do is to step on that and turn
at it?
A. Yes, sir.
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Q~ But :no ·precautions taken to fix it , so the
page 132 } blade-so it couldn't be raised?
A. No, sir, nothing· on it any way than the
brakes. ·
Q. You could fasten it with a short .chain and lock?
A. The wheels would turn any way.
Q. Haven't they got spokes on them?
A. Yes, sir.
Q. They wouldn't turn beyond the spokes?
. A. Not so far.
Q. You couldn't tum them to raise the blade anyamount much, could you?
A. Not so far.
Q. At the time you left no precaution?
A. No. sir.
REDIRECT EXAMINATION
By Mr. Taylor:

Q. No matter what kind of brake you put on you could
still get your foot caught in the cogs?
A. Yes. sir.
Q. Nothing. to·prevent that?
A. You·couln't.keep it.from turning about a quarter of
ii! turn that way.
Q. That would be a plenty to get a foot caught in the .cogs:
wouln't it?
A. Yes, sir.
13
3
~
Q. Did you ever know of anybody using mapage
chinery of that kind to lock the machine when it
was left?
Mr. Greear:
That is objected to as immaterial.
The Court:
Sustained.
Mr. Taylor:
Exception.
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RE-CROSS EXAMINATION
By Mr. Greear:
Q. He could only make about a quarter turn of this big
wheel, or these big wheels, if you had locked it, that was all he
could make?
A. That is about all.
Q. A quarte~ turn of those wheels wouldn't move that
blade a quarter of an inch. would it?
A. I wouldn't say how much but it would move the
blade some.
Q. But would be very small, wouldn't it?
A. Yes. sir.

(Witness excused)
G. D. JENKINS. the next witness. called by and on behalf of the Defendant, being :first duly sworn, was examined
'
and testified as follows:
DIRECT EXAMINATION
By Mr. Taylor:

Q. Is your name G.D. Jenkins?
A. Yes. sir.
Q. Where do you live?
A. In Big Stone Gap.
Q. What is your business?
A. .Photographer.
Q. Did you at my request shortly prior to the last October term of Court make some pictures. including one which I
now hand you, which shows· a certain road scraper that belonged to the Town of Big Stone Gap?
A. Yes, sir. I made that.
Q. Who pointed that out to you as the road scraper?
A. This man you just had here.
Q. Mr. Elbert Bennett?
A. Yes, sir.
·
Q. Were you informed that was the scraper involved in
the accident in which the Johnson boy was hurt?
A. That is what I understood.
page 134
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Mr. Taylor:
We offer this photograph in evidence as Defendant's Exhibit No. 3.
(Said photograph was thereupon marked. and filed as:
Defendant's Exhibit No. 3.)
Mr. Taylor~
You may cross examine.
Mr. Greear:
No questions.
(Witness excused) '..
page 135

-

r BALLARD BISHOP, the next witness, called° i,'y

and on behalf of the Defendant being first duly
sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Taylor~
Q.

Is ·your name Ballard Bishop?
Yes, sir.
Q. Where do you live?
A. Big Stone Gap.
Q. By whom are you employed?
A. The Town of Big Stone Gap.
Q. Were you employed by the Town of Big Stone Gap
in July, 1942?
A. Yes, sir.
Q. Do you recall the occasion on which James Johnson
was hurt down at the park along about July, 1942?
A. Well, all I know about that was I pulled the grader
away from there.
Q. I said you recall the boy was hurt down there?
A. Yes, sir, I heard that.
Q. And when did you hear it?
A. The next day after it happened.
Q. Who left the grader at the point there in the park
where it was at the time this accident happened?
A.
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A.

Bennett and Boatright left the grader there.
Did you go down the next morning after the
accident to do anything about the grader?
A. I went down the next morning and got it and trans-1
ferred it to another job.
Q. Did you at that time know anyone had been hurt· on
the grader?
A. No, sir, I did not.
Q. Where was that. grader located there in the park at
the time you went down to pull it away?
A. It was about eighty or ninety yards below the playground.
Q. Where was it with reference to the ditch or drain that
had been constructed from that running track over back of the
shelter house?
A. It was just below that drain.
Q. You mean west of the drain
A. Yes, sir, on the right side of it.
Q. Will you come up .here before the jury and look at
this map, which I will explain to you as we go along, in order
to save time? This represents the entrance into the park, and
this is the old race track and then these posts here were put up
to keep cars from coming down in there. This is the playground, the see-saws and the swings, and this represents the
present location of the shelter house, and this is
page I 3 7 ~ the running track which was constructed between
this playground proper and the shelter house, and
the football field, and between these things I hav-e shown you
and the bleechers. Now there is also shown on this map the
drain about which I asked you just now. Will you point out on
the map as near as you can about where you found that grader
when you went down to get it the next morning after the accident?
A. Right about there I would say (indicating on map}.
Q. Will you mark on that map a capital "B" where you
say that was?
A. Yes, sir, (marking on map), there are a couple of
double poplars standing right in here, and it was about right
here.
Q. And you say that was, about eighty-five or ninety
page
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yards from where the swings and the other equipment of the
playground was located?
A. That is where I found it the next morning.
Q. Which way did you take that grader out?
A. I had to take it out back of the grandstand at the ball
park.
Q. Why was it necessary to go around that way to take
it out?
A. That is the only way you .can get out with it
page 1 3 8 ~ after they put those posts up there. they made a
gate up there so we wouldn't have to go in and
out over the race track.
Q. What, if any reason, was there for parking the grader
at the point where you found it the next morning?
A. Well, I don't know. They used the grader that day
and left at three-thirty and had to go to the mountain after
the stone cutters and they left the grader thert whilt I was gone
to Crackers Neck.
Q. Do you know if they had been sodding any part of the
track at that time?
A. I had hauled sod that day to go around the outer edge
of the race track. There is kind of a shoulder built up around
the outside edge, and I did that up to three-\1:hirty.
Q. Had they been doing that sod work there for sevl'ral
days ·or not?
A. Yes, sir. we sodded all the way around the race track
an·d p~rt of the football field.
·
Q. Had you sodded all the way around at the time this
grader was left down there?
A. No, sir, we lacked the lower part of the race track on
the outside.
Q. You don't know who left the grader at the point
where you found it?
·
A. I thought-I know who used it that day is
page 139 ~ all, and that was Bennett and Boatright. I
didn't use the grader myself at all.
Q. You do know the next morning after the accident
when you went down there it was located west of that drain?
A. Yes, sir, it was.
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CROSS EXAMINATION
By Mr. Greear:
Q. Where wei:e you going to use the grader the next day?
A. Well, I don't remember where I took the grader to.
Q. Didn't you bring it back to the Town Hall and park
it there near the Town Hall?
A. · I don't remember at all. I don't remember where I
took it.
Q. They sent you down and you got it the next morning
before you did any other work?
A. I wasn't sent down there. I went on my own ..
Q. · Did you know this boy had been hurt ·when you went
down there for it the next morning?
A. No, sir.
Q. Are you sure of that?
A. I ·am sure of that.
Q. There was no reason for you to think anything about
where it was parked, whether above or below the drain, was
there?
A. That is the only time I pulled it away from
·
page 1 40 ~ down there.
Q. Why did you go and get it at all if you didn't
know anything about the boy being hurt?
A. Well, because we was going to use it somewhere else.
Q. Where were you going to use it?
A. I don't know whether I used it.
Q. As a matter of fact you didn't use it at all that next
day, did you?
·
A. I don't remember now.
.
Q. Did you think anything about some child might get
hurt and hetter go and get that thing?
A. No, I just went clown there and pulled it in.
Q. How far is that ·from the Town Hall to the park
where this scraper was left?
A. I don't know how farQ. A pretty good distance, isn't it?
A. A pretty good distance.
Q. Close to a mile from the Town Hall there where you
got it, isn't it?
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No, it isn't that far. ·:- .
It won't miss it far, will it?
It is about three-quarters I guess.
Q. Three-quarters of a mile?·
page 141 ~ A. Yes, sir.
.
:·,
Q. You don't know why you went and got it.
or what you did with it, do you?;
A. No, sir.
Q. If you .cannot remember why you went and got it or
what you did with it, how is it you are so positive as to where it
was located?
•
A. I can tell you why: When I went.down and hooked
to.it the blade was -down and htore up the ground. I started
· before the boys with me got the blade up;. and· I tore up the·
ground and it made the mark, and I can show you·now where
the mark is still there.
Q. You are going by the mark there?·
A. Yes, sir.
· Q. · That' grader had been down in that park a long time.
hadn't it been used there a long time?
A. Only one time·now, this time;
Q. Hadn't they been using it a long time and the .w.. P.
A. using it? ..
A. Yes, sir, but when the W: P.,A:. used it:I didn't have
anything to do with that.
Q. The mark you saw on the ground .could ·have been
made at any time turning it there then?
A. No, sir, I made the mark. lam the man .that made it.
·
Q. You made it?
page 142 ~ A. Yes, sir, with the grader.
Q. How did you know the mark was there?
A. Because when I started out with it I had to stop for
him to raise the blade before I could pull it.
Q. How far did it scrape it?
A. Only a little ways.
Q. Did you ever get out to look at it?
A. Yes, sir. I got out.
·
Q. What were you pulling it with?
A. With the truck.
A.
Q.
A.
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Q. Did you take Mr. Bennett down and show him where
you had scraped it
A. No, sir, I dido' t take him.
Q. Didn't take anybody, did you?
A. No, sir.
Q. How long was it from the time this happened before
you went back to• look where the scraper had been?
A. I was working down there every day most.
Q. You never thought anything ,?.bout this scraper for
several months, did you, about where it was?
A. Why yes, I had been around there and I knew where
it was.
Q. But you had not had any occasion to think
page 143 ~ about it for several months, did you, after this
boy was hurt?
A. I had not thought anything much about it.
Q. And you don't know whether you took the scraper or
what you did with it?
.
A. I don't remember where I took it to after I left there
with it.
Q. I believe at the time you went after it you didn't know
anything about the boy being hurt?
A. No, sir, I didn't know it.
Q. When did you hear about him being hurt?
A. It was twelve o'clock that day.
Q. Before you heard it?
A. Yes, sir.
Q. And at that time you bad already moved the scraper?
A. Yes, sir.
Q. What time in the morning did you go and get it?
A. About seven-thirty, work time.
Q. First thing when you went to work?
A. First thing.
Q. Who went with you?
A. Shorty Herring, the best I remember.
Q. Shorty Herring?
A. Yes, sir.

Mr. Greear:
That is all.
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page 144 ~ By a Juror:

Q. We would like for you to show us one thing
on this map. You seem. to be familiar with the park down
there, and something was brought up we would like to know
right here. On the running track it was brought out two or
three times about some bleechers. Will you mark on there the
upper and lower end of the bleechers for us? Put a cross mark
up there and down here too.
A. I will mark it here (marking on map).
Q. That is in connection with the swings, fireplace anc!
shelter house, the lower end of the bleechers?
A. Something like right here (making cross mark on themap).
Mr. Greear:
Between this mark and that one.
The Witness:
Yes, sir.
(Witness excused)
Mr. Taylor:
We have a deposition here taken by Mrs. Lewis, pursuant
to agreement of counsel on October 25. 1943, in the office of
Mr. Greear, of James William Dingus, which I now desire to
read. Mr. Dingus is now in the Army.
(Whereupon, Mr. Tayl9r read the following deposition of James William Dingus.)
page 145 ~ The deposition of JAMES WILLIAM DINGUS, taken by agre~ent of counsel, on October
25, 1943, in the offices of Fred B. Greear, before Mrs. Ruth M.
Lewis, Notary Public for the State of Virginia at large, to be
read as evidence on behalf of the defendant, in the above-styled
suit.
PRESENT:
Fred B. Greear, Attorney for Plaintiff.
George L. Taylor, Attorney for Defendant.
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JAMES' WILLIAM DINGUS, a witness for the defendant, _being first duly sworn, was examined and deposed as follows:
DIRECT EXAMINATION
By Mr. Taylor:

Q. Please state your name, age. place of residence, and
where- .you are working.
A. James William Dingus; I am nineteen. I live at Big
Stone Gap and work for the town down there.'
Q. You mean the town of Big Stone Gap?
A. Yes, sir.
Q. And. your residence. is Big Stone Gap, Virginia?
A. Yes, sir.
Q. Have you been called for induction and inducted into
the Army recently?
A. Yes, sir.
page 146 ~ Q. When do you leave for camp?
A. I .leave tomorrow evening fifteen minutes to
four o'clock.
Q. Do you go from Big Stone Gap to camp?
A. Yes, sir.
Q. And to what camp are you g9ing?
A. To camp Fort George G. Meade.
Q. Were you working for the Town of Big Stone Gap
during the month of July. 1942?
A. Yes, sir.
Q. Who were you working with?
A. Well, there was quite a .crew at that time-Ed Bennett, Ballard Bishop, Ho-watd Herring, Howard Underwood,
Edwin Hill and his brother, Bob Hill.
Q. I ·believe Edwin Hill and · his brother Bob Hill are
now in the armed services?
·A. Yes, sir.
Q. Do you know where they are located?
A. No, I don't. One is in the navy and the other is i1;1
the marines.
·
Q. Is Howard Underwood in the service?

.\
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· ·A. :Yes, ·sir, and Charlie Collins, and he was working at
that time too.
Q. Who was in charge of the crew?
page 14 7 ~ A. Ed Bennett.
Q. Do you recall heariing about the Johnson boy
getting hurt on the road grader down there?
A. Yes, sir, I heard talk about it the next morning after
it was done.
Q. Do you know where the road grader was left on the
afternoon before you heard about the boy being hurt?
A. Yes, sir, I happen to know.
Q. What had you been using the road grader for?
A. To grade down the track. They had been grading
down the track and was cutting off a hump that was on the
outer side of it that was sodded at that time.
Q. Do you recall a ditch that was dug from the track
over toward the hollow on the left hand side of the field facing west?
A. Yes, sir.
Q. Where was the grader left on this afternoon with reference to that ditch,
A. Well, it was right below the ditch or you might say
just west of the ditch.
Q. Where was the.ditch with reference to· the track?
A. Well, the ditch was about where the .curve starts there
in the.track about the lower edge of a straight, about the edge
of the track.
Q. And the road grader was left setting below
page 148 ~ that ditch?
A. Yes, sir.
Q. Do you know why it was that you took it off of the
-track or the man in charge took it off at that point?
A. Well, it just happened there was this sod on there
and it come down nearly to the ditch and off the track where
we was working and cirded around and cut the grader loose
from the track at that time.
Q. Do you know how the grader was left with reference to the blade part of it?
A. The blade part was left flat on the groµnd.
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Q. You. don't know anything about how the boy was
injured, do you?
A. No, I never did catch how he got hurt on it, whether
he got hurt on the top of it or whether the blade hit the boy.
I never did know any thing about that.
Q. Well, did you know when the boy was injured with
reference to the time this grader was left at the point you have
just stated?
A. Well, it was-we quit work at four o'clock and he
was hurt sometime that evening between then and dark sometime. I don't know exactly what time it was.
Q. But you didn't hear about it until the next morning?
A. Yes, sir, the next morning.
page 149 ~ Q. Who were there at the time the grader was
left at the point you <lave stated it was left?
A. Well, our whole crew was working there. We had
both trucks there and the whole outfit of boys was working
there at the time, they was scattered and some up at the upper
end and somt at the lower end, and some of the crew was
sodding and I was hauling sod with one of the trucks, and some
was sodding on the far side.
CROSS EXAMINATION
By Mr. Greear:

Q. Where were you hauling sod from?
A. I was hauling from the far side of the town. I went
up to the red light and turned like you were going to Gate
City and off down the river bank over on the far side there.
Q. Over near the swimming pool?
A. No, you know where Mr. Dougherty lives over there.
Q. You didn't go out the main highway but down Fifth
Street?
·
A. Straight on down the river and turned down the river
there.
Q. Who was getting the sod up over there on that side
of town?
A. There was about three men over there at
page 150 ~ that time and they was cutting the sod and loading it on the track. ·
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· . Q. Is that three of the men whose names you gave us
awhile ago?
A. I can·t remember exactly, but it is three of those men.
and there was one more man over there too that I didn't mention-it was Art Jones. He was working at that time. He
was helping haul sod and two of the other men I named were
there. I don't remember who is was now, but I remember Art
was there helping though at that time.·
Q. And two of these others you mentioned?
A. Yes, sir, but I don't remember exactly who it was
now.
Q. Who was driving the tractor or truck that pulled the
scraper?
A. Eb Bennett was driving it. It was a tractor.
Q. How long had you been using that scraper and tractor in the park?
A. We had ust taken it down there that morning, I
believe. They had had a larger grader on the park, when the
W. P.A. was working there, and had moved it off and had took
a: small grader there.
Q. When you speak of the track you mean the place
made in a circle around the ball field?
A. Yes, sir.
Q. Is there a concrete curb on each side of that
page 15 1 ~ race track around there?
A. No, sir, only on the inside. Q. And nothing on the outside?
A. Nothing only a rolling hump that rolls around there.
and it is sodded.
Q. Where were you putting the sod you were hauling or
where were the other men putting the sod you were hauling
from the other side of the town?
A. Right at the lower end of the stadium. It went down
in front of the stadium and we had to start across where the W.
P.A. had left a streak around the lower end up to the stadium.
and we had started around there and was coming around that
side while they was grading that hump down, and we was fixing that side, and then was going to sod around on the othir
end there.
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Q. You started putting the sod down on the side of the
race track next to the stadium?
A. Yes, sir.
Q. And that is where you were working that day the
boy got hurt?
A. I had been working there some and they had changed
me and put me on the lower end then, and I hauled some dirt.
I was just ginning around here and there, wherever the track
was needed most was where I worked .
. Q. But the sod you hauled was going down ·that
page 152 ~· side?
A. Yes, sir.
Q. And while you were hauling the sod to be put down
on the side next to the stadium other men were working on the
opposite side next to the playground with the scraper?
A. Yes, sir, the two men on the grader and scraper and
other men scattered out there, just here and there, and some
ditching at the lower end, at that time.
Q. Did you drive the truck all that day?
A. Let's see now-I can't say whether I did all day or
not. I wasn't the regular driver. They had a regular driver
and when he was busy at something else they put me the driver.
I was sort of extra driver for the trucks when other fellows
was doing something else.·
Q. Who was driving the other truck being used there?
A. Ballard Bishop.
.
Q. What was the other truck being used for?
A. I couldn't say exactly what it was at that time. It
was just ginning around all day like I had been, and I don't
know if it had hauled any sod or not that day, but I believe
when they put me to hau1ing dirt out of the ditch, I believe he
went to hunt some sod. I don't know what street it wasthey were trying to tell me and I didn't know it, and he went
· to this place to hunt the sod, and took the same crew I had
brought in, and I think he hauled a lot of sod
page 15 3 ~ after I quit hauling.
Q. And you started hauling dirt from the
ditch?
A. Yes, sir.
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Q. Was that dirt· from the· ditch- located.near: the turn?
I mean the turn in the track?
A. No, the dirt I was hauling was out of a large ditch
this drain went· into at the lower end of the tennis courts.
They moved us down there to haul that trash and stuff that had
lodged in this big ditch that come·down there to that drain.
Q. Was that the last work you did that day, hauling that
from the tennis court?
·
A. Just before quitting time I came back up and moved
some stumps they had tore out of the ground, moved them out
and dumped them over the river bank, and it wasn't long until
quitting time when I moved the stumps.
·
Q. Where were the stumps?
A. At the upper end of the track, and a group of small
trees that used to stand there. ·· I believe they was sassafras
trees.
Q. They" were at the upper end of the track?
A. Yes, sir, next to the flag pole.
Q. Where did you take those· stumps?
A. We moved them straight across the field and
page 154 ~ rolled them over the river bank straight over above.
· the bridge up there.
Q. Is that at the upper end of the stadium too?
_
A. Yes, sir, about 200 feet beyond· it, I imagine, up
about where the gate is at, about half way between the upper
gate where you go through to the outside up there.
Q. How did you go back from the place where you put
the stumps in the river bank?
.
A. I went back across through the field and loaded up
some tools and went out the main gate over on. the far side and
.
went on out that way. .
Q. Did you have any reason to -P~Y any attention to the
tractor or where they were g~ing to put it that night?
A. No, sir, only I just noticed where they left·it.
Q. Where did you think they left it?
A. They left it just below the ditch. I believe then they
took the tractor in, if I ain't mistaken, to the garage.
Q. That is not the same ditch you were cleaning out?
A. No. sir, the one that was dug across there. Sewer
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tile was laid-in it to drain the track that come around. It was
a ditch to drain this track and there was tile laid in it?
Q. That ditch was on the same side of the track next to
the playground. wasn't it? ·
A. Yes, sir.
,
page 15 5 r Q. About how far is it from the edge of that
track over to this playground they have there for
children?
A. It is a pretty good distance below it, the ditch was.
Q. Just straight across from the playground to the track
how far is it?
A. About. a hundred feet or a little more, I imagine, or
something like that.
Q. And it was on below the playground a little bit where
they left the scraper?
A. Yes, sir.
Q. And near this ditch?
A. It was to the west of the ditch.
Q. Which direction did that ditch go from the track?
A. Well, it run sort of angling toward the rqad o·ver to
the sc.out cabin, over to where they built the rock house there,
right in below the house there.
Q.. Right below the house they built in the woods there?
A. · Yes, sir, right in below it.
Q. I believe that house is located right near the play-·.
ground too?
A. Yes, sir, just .below it, about a hundred feet below
the playground, I imagine.
Q. And also a water spigot in between that rock house
and the swings and things for children?
A. Yes, sir.
page 156 r Q. And place to get a drink?
A. Yes, sir.
Q. The ditch you mentioned then started from the edge
of the driveway somewhere between the rock house and the
.
swings?
A. No, sir, below it, just below it. The track comes
around in a curve like that (indicating) c1nd the house sets
here and the ditch angles across like this (indicating) .
Q. I thought it angled in behind it?
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A. No. ·"Sir. :It didn't have ;that ·much .angle to it. It
was just barely enough to make the ditch fall down hill. I
don'·t ·imagine .it was so much ;angle. They just went in the
lowest place where it was easiest to get into between some trees.
Q. How close behind the house did 'that ditch pass?
Mr. Taylor:
The house wasn't there at the time. was it?
The Witness:·
No, sir. the house wasn't there at the time.

'Q. How dose to where the house is now?
was;nearly there at that time.

The house

Mr. Taylor:
No, sir, it hadn't been started.
Mr. Greear:
Yes it was. I went over ·there.

A. They badn'.t started ·that house then, I don't
page 15 7 ~ think, because I helped haul the stone .after that.
They started this project for the house after that.
Mr. ·Greear:
The house was pretty far along when I went over there
just after the ·accident.

·Q. T:he 1'.litch that was dug there ·was -right after they
built the track, when the W. ·p, A. was working the-re-the W.
P. A. dug the ditch right in below the corner of the house between twenty-five ani::l fifty feet below the house?
A.· I don't know exactly where the ditch run thm at
tire :time.
Q. lf they had pipe in .that ditch it was ,covered up.
wasn't it?
:1\. It had been covered and the reins had caused it to
sink and a pretty good hole out there that give you a pretty
good jar in a truck, and you couldn't cross it with a load on
the truck or it would mire ·.up in the ditch.
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Q. Was there a pretty good sod on the ground between
the track and playhouse?
A. It had growed pretty well. It had been there several
months. I think it was put there by the W. P.A. and it had a
pretty good sod and they wouldn't let us cross it with the truck
and give us orders not to.
Q. B~t they ran the tractor Ol!t on it?
A. They cut the hump down, that was below
page 15 8 ~ this, to get it down so it would look nice when
the sod was put on it. They had a big high
hump on it and leveled it off and went off the track right below
this ditch with the sod and we .had sodded on that side at the
time, right up to the ditch where the W. P. A. had done the
:finishing job on the top soil, where the sod was to be laid, and
the lower end they had dumped their dirt there and knocked the
top of it off, and the dirt was there, but had not been shaped
up like it was supposed to have been.
Q. How long had you worked for the Town?
A. I couldn't say exactly. · I had been working for them
quite a good while, a few years at that time. I believe I had
been working on the N. Y. A. and they took me off of it and
put me on a regular job with the Town and I was working
with them and we was getting ready to move to Tennessee at
that time.
Q. Are you still working for the Town of Big StonC'
Gap?
A. · I have been. I was in the mines and went to Tennessee and worked nine months and come back and worked for
the Town about a year and then went to the mines and c;tayed
about nine months and then came back to the Town again.
Q. Are you working with the Town now?
A. Yes, sir, I have worked with them more than anywhere else.
Q. I believe you said that was the first day you
page 159 ~ had used the scraper over there?
A. Yes, sir, the first time since the W. P. A. quit
work there. They left it there. I think they were planning
on doing more work with it there. I believe that was why
they left it there, they was planning on doing this work. And
the n~xt morning when this fellow got hurt, something hap-
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pened, one of the fellows couldn't be there and they went after
it at seven-thirty nex't morning and took it in as soon as we
started to ·work.
Q. And didn't leave it in the park any more after that?
A. No, sir.

. RE-DIRECT EXAMINATION
By Mr. Taylor:

Q.. In taking it out, do ·you know how they went with
it?
A. No. sir, I couldn't say that because just the truck
driver and one helper went after it, and the rest of us was
working somewheres else.
Q. You don't.know of your own knowledge just when
they moved it; you didn't see them move it?
A. No, sir, but I heard them talking about it before I
left to go to my job, they had orders to go and get it as ,;oon as
it come work time, and this truck driver took one boy and
went after it. His truck was suitable for pulling it. He had
a hook so he could pull it and this other truck
page 160 }· didn't have.
Q. .When did you lrst hear of this boy getting
hurt?
A. · I heard it from some of the men who had heard about
it as soon as I came on the job next morning, but I didn't think
anything about it or ask any questions about how the boy got
hurt or .anything. I dido' t hear them explain how he got hurt
or anything about it.
Q. Your testimony with reference to distances, that is
all your best estimate on that. You.haven't made any measurements or anything of that kind, have you?
A. No, sir, just sort of what I judge it to be by remembering how the appearance of the park is.
And further this deponent saith· not.
Signature waived by. agreement of .counsel.
State of Virginia,
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City of Bristol, to-wit:
This is to certify that the foregoing deposition of James
William Dingus was taken before me as Notary Public on October 25, 1943, as stated in the caption; that the witness was
sworn by me and the signature to his deposition waived by
counsel for plaintiff and defendant; and the foregoing is a true
transcript of the deposition as taken and transcribed by me.
Given under my band this the 26th day of Octopage 161 ~ her, I 943.
My commission expires December 15, 1943.
(s)

RUTH M. LEWIS,
Notary Public.

Filed: April 28, I 944.
Mr. Taylor:
The Defendant rests.
Mr. Greear:
That is all for the Plaintiff.
Mr. Taylor:
We would like to see the Court and Counsel in Chambers.
(Thereupon, the Court, Counsel and the Court Reporter retired to Chambers.)
Mr. Long:
The Defendant, having announced it had completed its
evidence, desires at this time to renew its motion to strike the
evidence of the Plaintiff, upon all the grounds heretofore assigned, at the conclusion of the Plaintiff's evidence.
The Court:
The motion is overruled .
. Mr. Long:
Exception.
THIS WAS ALL THE EVIDENCE INTRODUCED.
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(Whereupon, :the :instructions were then considered
by the Court and Counsel in Chambers, as follows:)
page 162

J INSTRUCTION NO.

P-1 (Given)

The Court instructs the -jury that the conduct· of .an :infant
is.not .of ·necessity to be judged by the same rules which .govern.
that of .an adult, that while it ,is the ,general rule in regard ·to
an adult or .grown person .that, to entitle .him ,to recover:damages ·for an injury'.resulting from the fault or neglect of another,
he must have been free from fault, such is not the rule in regard to an· infant of tender years. The care and .caution required of a child is according to its. maturity and capacity wholly.
and this is to :be determined by .the circumstances of the case
and the. evidence before the jury. The law presumes that a
child ·between .the ages of seven and fourteen years cannot be
guilty of contributory negligence, and in order to establish that
a, child of such age is capable of .contributory negligence such
presumption must be rebutted by evidence and circumstances
establishing his maturity and capacity, and the burden is on the
defendant, the Town of Gig Stone Gap, to overcome this presumption.
Mr. Taylor:
Counsel for Defendant objects to Instruction P-·1 offered
by .the Plaintiff .because it is not clear .from .the instruction, as
written, whether such presumption can be overcome by the
plaintiff's own evidence, and for ·this reason we feel that the ·
instruction should be amended •by adding thereto
page 163 ~ a statement to the effect that in order to .overcome
this presumption it is not necessary for the defendant'to·introduce specific evidence, but the said ·presumption
may be overcome •by the plaintiff! s · own evidence.
The Court:
The objection is overruled.

I will give lnstruction.P-1.

Mr. Taylor:
Exception.
INSTRUCTION P-2

(Given)

The ·Court ·instructs the jury that the law throws .a safe-
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guard around children of tender years to protect them in..their
childish instincts from things which are dangerous for them and
of which they have no proper understanding; therefore an act
which would not constitute gross negligence in dealing with
an older person might be considered gross negligence in dealing
with a child of tender years.
Mr. Taylor:
Instruction P-2 is objected to because there is no evidence
in the case that would warrant a finding of gross negligence
either as to an infant or adult, or babe in arms for that matter.
and no evidence on which to base the instruction. Nothing has
been shown in the evidence that a piece of road machinery is
dangerous or inherently dangerous.
The Court:
Objections overruled.
page 164

~

Mr. Taylor:
Exception.

INSTRUCTION P-3
INSTRUCTION P-4

(Withdrawn)
(Refused)

The Court instructs the Jury that if they believe from the
evidence in this case that the agents or employees of the defendant, Town of Big Stone Gap, left the road scraper unattended.
and unfastened at or near the playground provided for small
children; and if the Jury further believes that· the plaintiff,
James Johnson, came to the park and playground and was injured upon said road scraper; and if the Jury fmther believe
that leaving the road scraper near the park and playground
unattended and unfastened as described in the evidence constituted gross negligence on the part of the Town or its employees with reference to the safety of the plaintiff, James Johnson.
then the jury should find for the plaintiff. ·
Mr. Long.
Instruction P-4 is objected to because of the words "unattended" and "unfastened" as it .calls the Jury's attention to certain parts of the evidence and will cause the jury to arrive _at
the conclusion that because the machinery was not fastened
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and was unattended this in itself would be negligence
the
part of the defenda!!,t;. · (2) said instruction
page 165 ~ leaves out the questiol! of the contributory negligence of tr..e plaintiff, and ( 3) the instruction
leaves out the question whether or not it was .reasonable to foresee that such an accident would likely occur by reason of leaving the road machinery at or near the playground~
The Court.
Objections sustained.
·.... '_,·

Mr. Greear:

;

(. ',1.,

. Exception.,and I desire now.toioffer·Instruction P-4a .
. 4,·,.
. ·.
~

INSTRUCTION P-4a

(Given)

The Court instructs the Jury that if they believe from the
evidence in this case that the agents or employees of the defendant, Town of Big Stone Gap, left the road scraper at or near
the playground provided for small children. and if the Jury
further believe that the plaintiff, James Johnson, came to the
park and playgrpund and was in the exerdse of due care, considering his age and maturity, and was injured upon said road
scraper; and if.the Jury further believe that leaving the road
scraper near the park and playground as described in the evidence .constituted gross· negligence on the part of the Town or
its employees with reference to the safety of the plaintiff,
James Johnson, then the Jury should find for the plaintiff.
Mr. Long:
page· 166

~

Instruction P-4a is objected to for· the same
grounds assigned to Instruction P-4.

The.Court:
Overruled.
Mr. Long:
Exception.
INSTRUCTION P-.s

(Given)

The Court instructs the jury that if yo~. fin~ for the
plaintiff, in estimating his damages . yqu can.
any

~9:~~i~er
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bodily injuries which he may have sustained by reason of the
accident complained of and any physical pain he may have suffered thereby, and also any permanent injuries, if any, which
you believe from the evidence he has sustained; and if you believe from the evidence he was permanently injured he has a
right· to recover prospective as well as past damages and you
should assess his damages at such sum as you think just, right
and fait, under the evidence in the case, but not exceeding the
sum of $5000, the amount sued for.
Mr. Long:
Instruction P-5 is objected to because it is not a correct
statement of the law as to recovery by an infant where no
special damage in the nature of lost wages, or loss of business,
has been shown. No past damages have been shown and it has
not been shown that he will suffer any prospective damages.
The statement "but not exceeding the sum of $5000, the
amount sued for" is objected to as being an improper statement
in an effort to bolster damages.
page

1 67

~

The Court:
Objection overruled.

Mr. Long:

•

Exception.
Whereupon, the following instructions were tendered on .
behalf of the Defendant:
INSTRUCTION D-·1

(Given)

The Court instructs the Jury that the burden of proof is
upon the plaintiff, and that in order to recover he must prove
by a preponderance of the evidence every necessary allegation
in his Notice of Motion for judgment in this case.
(Instruction D- 1 was given without objection.)
INSTRUCTION D-2

(Refused)

The Court instructs the Jury that under the law in a case
of this kind it is necessary for the plaintiff to prove something
more than ordinary or simple negligence, or the lack of ordinary care. In this case, in order to entitle the plaintiff to re-
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cover you must believe from the evidence that the defendant's
agents and servants were. guilty of gross and wanton negligence.. Before you can find a verdict in favor of the plaintiff
you must believe that in leaving the road grader at the place it
was left, said agents and servants, with reckless
page 1 68 ~ indifference to consequences, consciously and intentionally left the same at said place, knowing
that such an injury as the one which occurred would likely result. If you do not so believe, then your verdict must be for
the defendant.
Mr. Greear:

•

· Counsel for Plaintiff objects to Instruction D-2 because
(I) the Statute, Section 3 03 2-.a of the Code, stated the degree
of negligence in ,the disjunctive, that is, gross or wanton negligence, instead of gross and wanton negligence, and the instruction should follow the Statute; (2) the latter part of the instruction goes entirely beyond the burden upon the plaintiff in
this case, and there is no necessity that the jury believe that the
employees of the town "with reckless indifference to consequences, consciously and intentionally left the same at said
place, knowing that such en injury as the one which occurred
would likely result." That is an exaggerated statement in regard to what the jury should believe to find for the plaintiff
in this case and would be ·misleading and prejudicial to the
plaintiff.
The Court:
I will sustain the obections.
Mr. Taylor:
Exception. We will offer this instruction amended as Defendant's Instruction 2-a.
INSTRUCTION D-2a

(Given)

The Court instructs the Jury that under the law
} in a case of this kind it is necessary for the plaintiff to prove something more than ordinary or
simple negligence, or the lack of ordinary care. In this case, in
order· to entitle the plaintiff to recover you must believe from
the evidence that the defendant's agents and servants were guilty
of gross or wanton negligence. Before you can find a verpage
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diet in. favor of the plaintiff you must believe that in Jea~ing the
r-0ad grader ·at the· place it was left, said agents and servants,
with reckless indifference to consequences, .consciously and intentionally left the same at said place, when it was reasosable to
believe that such an injury as the one which occurred would
likely result.: If you do not so believe then your verdict must
be for the defendant.
(Instruction D-2a was given without objection.)
INSTRUCTION D-3

(Given)

The Court instructs the Jury that you. cannot find the defendant guilty of gross or wanton negligence as charged in
plaintiff's Notice of Motion for judgment, unless you believe
that the conduct of its agents and servants, in leaving said road
grader parked near said playground as shown by the evidence,
was so reckless or wanton, and so fraught with dangerous consequences, that no man of ordinary prudence
page 11.0 ~ would have so acted under like circumstances.
(Instruction D-3 was given without objection.)
INSTRUCTION D-4

(Refused)

The Court instructs the jury that a .road scraper like the
one involved in this case is not inherently dange.rous and no
·duty rested upon the defendant to lock or post a watchman at
said machine when not in use, even though they may believe
that said machine was attractive to children.
Mr. Greear:
Instruction D-4 is objected to because it is not applicable
to the evidence in this case and would tend to mislead and confuse the jury. If this instruction we.re given it should go farther and qualify the proposition with reference to leaving it
near the playground where young children were invited to
come.
The Cou.rt:
Objection sustained.
Mr. Taylor:
The Defendant excepts, and offers to amend the instmc-

'
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tion by ~liminating, the words in the latter part of the instruction,: "even though they·may. believe that said machine was attractive to children."

i;

Mr. Greear:

l"

f)

page

171

~

I',

I offer the same objection as I made to the original
instruction. because it has the same. objectionable
features.

The Court:
I will sustain the objections.
Mr. Taylor:
Exception.
Thereupon, the instrµctions as set out above, granted by
the Court, were read to the jury_ by the Court.
·Whereupon, the case was argued by counsel, and thereupon
the Jury retired to its room to consider the .case, and returned
into court having found the following ve.rdict:
"We, the Jury, find for the plaintiff, and assess the damages at $3 70." ·
Mr. Taylor:
We desire to make a motion to set aside the verdict, and to
assign our grounds at a later date.
The Court:
I will set it for May 15.
Mr. Taylor:
That will be agreeable with us~
Mr. Greear:
That is all right.
page
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James Johnson, by ~c.
vs.
Town of Big Stone Gap, Va.

Grounds of motion to set aside verdict.
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Filed May 5th, 1944.
Chas. I. Fuller, D. C.
Virginia:

In the Circuit Court of Wise County.
James Johnson, by f1c.,

Plaintiff

vs.

Town of Big Stone Gap., Va.,
a municipal corpo_ration,

Defendant

Motion to set aside the verdict of the Jury returned in the above
styled case on the 29th day of April, 1944
Now comes the defendant, Town of Big Stone Gap, Virginia, a municipal corporation, and moves the Court to set
aside the verdict of the Jury and ente.r final judgment for the
defendant on the following grounds, namely:
1.

The verdiat is contrary to the law and the evidence. .

2. The law requires that the plaintiff make out a case of
gross or wanton negligence on the part of the defendant, this
the eviden.ce wholly fails to do.
3. The Court e.rred in refusing to permit certain testimony offered by the defendant to go to the Jury, to which
the plaintiff objected.
4. The Court erred in refusing to give to the Jury certain
instructions offered by the defendant, and to which tht plaintiff objected.
page 171-b ~ 5. The Court erred in giving to the Jury cer:. ·
tain instructions offered by the plaintiff to
which the defendant objected.
6. The Court erred in refusing to grant defendant's
motion to strike the evidence, which motion was made at the
close of plaintiff's evidence.
7. The Court erred in refusing to grant defendant's motion to strike the evidence, which motion was made at the
close of all the evidence.
8. The evidence shows the plaintiff was guilty of contributory negligtnce.

---=---'-'-~
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9. The evidence fails to disclose any gross or wanton
negligence on the part of the defendant.

TOWN OF BIG STONE GAP. VIRGINIA.
a municipal corporation,
Defendant.
By Counsel.
GEO. L. TAYLOR.
M. M. LONG,
Attorneys for Defendant.
This motion was argued by counsel for both plaintiff and
defendant on May 15th, 1944. and the Court not being fully
advised of its opinion took furthe.r time to consider said motion and having maturely considered said motion, the Court.
on Monday, July 17th, overruled the said motion and rendered
judgment for the plaintiff against the defendant in accordance
with the verdict of the jury, to which action of the Cou,rt the
defendant, by counsel, objected, and then and there duly and
properly excepted.
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STIPULATION

It is stipulated between attorneys for both parties that the
foregoing stenographic report of testimony and othe.r incidents
of the trial therein, shall be considered in lieu of formal Bills
of Exceptions, and that all questions raised. all rulings thereon.
all exceptions thereto, and the grounde of such exceptions, respectively, as shown by said report of testimony, and other incidents of the trial therein, may be relied upon by either or both
parties, in the Supreme Court ·of Appeals, without taking separate Bills of Exception as to each. point raised and excepted to.
This the 1st day of September, 1944.
FRED B. GREEAR.
Counsel for Plaintiff.
M. M. LONG,.
GEO. L. TAYLOR,
Counsel for Defendant.
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JUDGE'S CERTIFICATE

I, George Morton, Judge of the Circuit Court of Wise
County, Virginia, who presided over the foregoing trial of
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James Johnson, by his next friend an~ grandfather, Amos
Johnson, Plaintiff, v. Town of Big Stone Gap, Defendant, do
certify that the foregoing, together with the exhibits therein
referred to, is a tme and correct report of all the evidence, together with all the motions, objections and exceptions on the
part of the respective parties, the action of the Court with respect thereto, all the instructions offered, amended, granted
and refused by the Court, and the objections and exceptions
thereto; and all other incidents of the said trial, with the motions, objections and exceptions of the respective parties as
therein set forth.
As to the original exhibits introduced in evidence, as
shown by the foregoing report. to-wit:
J. W. Ashworth, 4 photographs, numbered Plaintiff's Exhibits 1, 2, 3 and 4; B. S. Gillespie, 1 map, numbered Plaintiff's Exhibit 5 ~ 2 photographs. numbered Defendant's Exhibits I and 2, excluded, and I photograph numbered Defendant's Exhibit 3, all of three photographs being made by G. D.
Jenkins, photographer, which have been initialed by me for ·
the purpose of identification, it is agreed by the plaintiff and the
defendant that they shall be transmitted to the Supreme Court
of Appeals as a part of the rt?cord in this cause.
And I further certify that the attorney for the
page 174 ~ Plaintiff has had reasonable notice, in writing,
given by counsel for the Defendant, of the time
and place when the foregoing report of the testimony, exhibits
instructions, exceptions and other incidents of the trial would
be tendered and presented to the undersigned for signature and
authentication. and that the said report was presented to me
on the 1st day of September, 1944, within less than sixty days
from the entry of the final judgment in said cause.
Given under my hand this the 1st day of September,

I

944.

GEORGE MORTON (SEAL)
Judge of the Circuit Court
of Wise County, Virginia.
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CLERK'S CERTIFICATE

I, ·J. A. Gardner, Clerk of the Circuit Court of Wise
County, Virginia, do hereby certify that the foregoing is a copy,

-

___

____.:.,.;·

Su~reme Collrt of Appeals of Virginia:

1154,

of the report of testimony, instructions. exceptions and other
incidents of the trial, in the .case of James Johnson, by his next
friend and grandfather, Amos. Johnson, Plaintiff, v'. Town of
Big Stone Gap, Defendant, and that the original thereof and
one copy, together with the original exhibits, duly authenticated by the Judge of said Court, were lodged and filed with
me as Clerk of the said Court on the 4th day of Sept., 1944.

J. A. GARDNER.
Clerk of the Circuit Court
of Wise County. Virginia.
'
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.~ Virginia:
Circuit Court of Wise County;

I, Chas. I. Fuller, deputy clerk of the Circuit Court of
Wise County. Virginia, do hereby certify that the foregoing is
a· true and correct transcript of the record of the proceedings
had in said court in the case of James Johnson, by etc., Pla:in~iff, against· The Town of Big Stone Gap, Defendant.
I ,further certify that· Mr. Fred B. Greear, Attorney for
the Plaintiff, has had due notice of the intention of the defendant to apply to the Clerk of this Court for a transcript of
the record in this case for the purpose of presenting the same
with petition to the Supreme Court of Appeals, or one of theJudges thereof in vacation f.or a writ. of error from said judg-.
ment.
'
.
.
Given under my hand this the 18th day of September.
1944.

CHAS. I. FULLER,
D. C. Circuit Court of
Wise County, Virginia.
A Copy-Teste:

J. W. HUTTON,
Deputy Clerk.
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