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IN THE

Supreme ·court of Appeals of Virginia
AT RICHMOND

Record No. 4227
VIRGINIA:
In the Supreme Court of Appeals held at the 8uprcme Uourt
of Appeals Building in the City of Richmond on Thursday the
8th day of October, 1953.

ETHEL WEINSTEIN,

Plaintiff in Error,

against

COMMERCE INSURANCE COMPANY, A CORPORATION, SAINT PAUL FIRE AND MARINE INSURANCE 801\fPANY, A CORPORATION., AND AMERICAN EQUITABLE ASSURANCE COMPANY, Defend• ants in Error.

From tl1e Circuit Court. of City of Alexandria.

·~·
Upon the petition of Ethel ~r einstein a writ of error is
awarded her to a judg111ent rendered by the Circuit Court of. ~:.: ;~;.:,
the Uity of Alexandria on the 23rd day of March, 1953, in a.~
certain motion for ,iudgment then therein depending wherei:!~
the said petition.er was plaintiff and Commerce Insurrt'~.~·
Company, a corporation, Saint Paul .li1ire and Marine Inf3-:.·1 ·•
ance Company, a corporation, and American Equitable Asir
ance Company were defendants., upon the petitioner or·s... ·- ~
one for her, entering into bond with sufficient security be=~ ,.the clerk of the said circuit court. in the penalty of five:.:T-i
dred dollars, with couditio.n;~s tpe laf. directs.:._, : .
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Filed Dec. 6, 12 :25 P. M. '51, Clerk of Courts, City of Alex"lndria.
ELLIOTT F. HOFFMAN, Clerk.
Ethel Weinstein, Plaintiff,

v.
Commerce Insurance Company, Glens Falls., New York, ,De. ·· 'fendarit:
MOTION FOR JUDGMENT.
The plaintiff herein, by counsel, will at the proner time,
move the Circuit Court of the City of Alex,andria. Virginia,
-at the court house tliereof., for judg·ment and 3'\;ard of execution against you in the sum of Twelve ·Thousand Dollars
($12,000.00), together with costs incident to this proceeding,
all of which is justly clue and owing from the defendant to the ·
plaintiff, for this, to-wit:
1. That under and by virtue of a certain contract of assurance, in writinu-, made by you on the 3rd da~r of February,
1948, through 1'.L J. Manning, your ag·ent at Alexandria, Virginia, which contract is your policy number 3401, and issued
to the plaintiff; by which said contract you agreed, promise(J
and undertook to insure the undersigned in consideration of
Fifty Dollars ($50.00), then mid tl1ere paid, receipt whereof
you thereby acknowledged~ for the term of three years from
1
tl1e 3rd day of February, 1948., at Noon, ag·ainst all
page 4 ~ direct loss or damap:e by fire to an amount not ex1
ceeclin~· Four Thousand Dollars ($4,000.00) on certain property, then and ever since owned by and belong'ing to
the plaintiff; and in said policy,, described as number 205
(1901) King Street Road, Alexandria, Virginia~ and now
1
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. ]mown as 2207. King Street Road,· Alexandria, Virginia; the
:said loss or damage to be estimated according to the actual
.cash value of the said property at the time the same shall
happen and-to be paid by you within sixty (60) days after due
notice .and proof thereof, made by the plaintiff, in conformity
.to the conditions of the said policy; and in said policy, sundry
provisos, conditions,. prohibitions and stipulations, were and
are contained and thereto annexed.
·
Before and at the· time of making the said policy of assur:ance by you., and at all times since, and now, the plaintiff was
and is interested in the said insured property,, in the said
. policy mentioned and described as af or_esaid, m a large
.amount, to-wit, the .amount of Thirty Thommnd Dollars ($80,rQ00.00), and the said three and one-half story frame building,
in the said policy mentioned, aftet,vards and about t11e hour
of four o'clock p .. m., on the 9th day of January, 1951., ~s
burned down, consumed and destroyed by ·fire, ·and damage
·:and loss thereby occasioned to the plaintiff to tlie -amount of
Thirty Thousand ·Dollm·s ($30,000.dCl}, in such manner -a111d
under such circumstances as to come within said contract,
stipulations, promise and undertaking, in the said
·pag·e 5 ~ policy contained, and to render liable and oblige you
to insure., pay, and make good to the plaintiff such
loss and damage, of which said burning -and destmction by
fire, and the loss and damage aforesaid thereby occasioned to
the plaintiff, to-wit, to the amount of Thirty Thousand Dollars ($30,000.00): due notice and proof ,vas afterwards made
by the plaintiff to you, and was received in your office, in conformity to the conditions of said policy.
.
Notwithstanding, the plaintiffl performed, fulfilled and complied with each and all of th.e conditions, provisos, and stipulations of the said policy, on the part of the plaintiff to be per:.
formed, fulfilled, observed and complied with, and has violated none of its prohibitions according· to the form and effect,
true intent and meaninQ· of the said policy; and although sixty
·(60) clays have elapsed since due notice and proof as aforesaid was made to you as aforesaid, of the said burning and
,destruction by fire., and of the loss and damage aforesaid,
therebv occasioned to the undersigned, you have not paid nor
made good to the undersig-ne.d, the said loss and damage of
Four Thousand Dollars ($4,000.00), or any part thereof, but
the same and every part thereof are wholly unpaid and satisfied to the plaintiff, contrary to the force and effect of said
lJolicy; and although often requested, you 11ave wholly neglected, failed and refused, and still do neglect, fail, and refuse
fo keep and perform-your said agreement and contract.
1
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2. That nnder and by virtue of a certain contract of assnr=ance, in writing, made by you on the 10th day of December,,
1949, through M. J. Manning, your agent at Alexpage 6 ~ andria, Virginia, which contract is your policy number 3536., and issued to the plaintiff, by which said
contract you ag-reed, promised and undertook to insure theundersigned, in consideration of Thirty Dollars ($30.00), then
· and there paid, receipt whereof you thereby acknowledged,.
for the term of three years from the 30th day- of December,.
1949, at Noon, ag·ainst ~11 direct loss or damage by fire to an
amount not exceeding Three Thousand Dollars ($3,000.00).,
on certain property, then and ever since o,vned by and belong-.
ing to the plaintiff, and in said policy, described as number205 (1901) King- Street Road, Alexandria, Virginia, and now
known as 2207 King Street Road, Alexandria, Virginia; the
said loss or damage to be estimated according to the actual
cash value of the said property at the time the same shall
happen and to be paid by you within sixty (60) days after due
notice and proof thereof., made by the plaintiff, in conformity
to the conditions of the said policy ; and in said policy, sundry
provisos, conditions, pr0I1ibitions, and stipulations, were and
are contained and thereto annexed.
Before and at the time of making the said policy of assur:...
ance by you, and at all times since, and now, the plaintiff was:
and is interested in the said insured property, in the said
policy mentioned and described as afore said, to a large
amount, to-wit, the amount of Thirty Thousand! Dollars ($30,000.00), and the said three and one-half story frame building;.
in the said policy mentioned, afterwards and about the hour
of four o'clock p. m., on the 9th day of January, 1951, was
burned down., consumed and destroyed by fire, and damage
and loss thereby occasioned to the plaintiff to the amount of
Thirty Thousand Dollars ($30,000.00}, in such manpage 7 ~ ner and under such circumstances as to come within
said contract, stipulations, promise and undertaking, in the said policy contained, and to render Iia ble and
oblige you to insure, pay, and make g·ood to the plaintiff such
loss and damage, of which said burning and destruction by
fire., and the loss and damage aforesaid thereby occasioned to
the plaintiff, to-wit, to the amqunt of Thirty Thousand Dollars ($30,000.00}, due notice and proof was afterwards made
by the plaintiff to you, and was received in your office, in conformity to the conditions of said policy.
Notwithstanding, tlle plaintiff performed, fulfilled and complied with each and all of the conditions, provisos., and stipulations of the said policy, on the part of the plaintiff to be per-formed, fulfilled, observed and complied with, and bas vio-
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lated none of its prohibitions according tq the form and effect,.
true intent and meanjng; of the said policy; and although sixty
( 60) days have elapsed since due notice and proof as aforesaid was made to you, as aforesaid, of the said burning and
destruction by fire, and of the loss and damage aforesaid.,
thereby occasioned to the um1ersigncd, you have not paid nor
made good to the undersigned, the said loss and damage of
Three Thousand Dollars ($3,000.00), or any part thereof, but
tbe same and every part thereof are wholly unpaid and satisfied to the plaintiff, contrary to the force a~d effect of said
policy; and although often re~1uested, you hav:e wholly neglected, failed and refused., and still do neglect, fail, and refuse
to keep and perform your said agree~ent and conpage 8 ~ tract.
·
3. That under and by virtue of a certain contract
of assurance, in writing, made by yo~1 on the 14th day of January, 1950, through M. ,I. :Manning, your agent at Alexandria,
Virginia, which couti:act is your policy ~umber 3548, and
issued to the plaintiff, by which said contract you ag-reed,
promised and undertook to insure the undersigned, in consideration of Thirty-five Dollars ($35.00), then and there paid,
receipt whereof you thereby aclrnowledged, for the term of
three years from the 17th day of January, 1950, at Noon,
against all direct loss or damage by fire to an amount not ex•
ceeding· Five Thousand Dollars ($5,Q00.00), on certain property,, then and ever since owned by and belonging to the plain- ·
tiff, and in said policy described as 2207 ~ing Street Road
(formerly 205), Alexandria, Virginia; the said loss or dam:..
age to be estimated according to the actual cash· value of the
said property at the time the same shall happen and to be paid
by you within sixty (60) days after due notice and proof
thereof, made by the plaintiff, in conformity to the conditions
of the said policy; and in said policy, sundry provisos, conditions, prohibitions untl stipulations, were and are contained
and thereto annexed.
Before and at the· time of making the said policy of assurance by you., and at all times since, and now, the plaintiff was
and is interested in the said insured property, in the said
policy mentioned and <Jescribed ns aforesaid, to a large
amount, to-wit, the amount of Thirty Thousand Dollars ($30,000.00), and the said three and one-half story frame building,
in t]1e saicJ policy men~ioncd, afterwards and about
page 9 ~ the hour of four o'clock p. m., on the 9th day of January, 1951~ was burned down, consumed and destroyed by fire, and damage nnd loss thereby occasioned to the
plaintiff to the amount of Thirty Thousand Dollars ($30, ..
000.00), in such manner and under such circumstances as to

6

Supreme Court of Appeals of Virginia

come within said contra.ct, stipulations, promise and undertaking, in the said policy contained, and to render liable and
oblige you to insure, pay, and make good to the plaintiff such
loss and damage., of which said burning and destruction by
fire, and the loss and damage aforesaid thereby occasioned
to the plaintiff, to-wit, to the amount of Thirty Thousand Dollars ($30,000.00), due notice and proof was afterwards made
by the plaintiff to you., and was received in your office, in conformity to the conditions of saicl policy.
· Notwithstanding, the plaintiff performed, fulfilled and complied with each and all of the conditions., provisos, and stipulations of the said policy, on the part of the plaintiff to be
performed, fulfilled, observed and complied witb, and bas violated none of its prohibitions according to Uw form and cffe(~t,
true intent and meaning of the said policy; and although sixty
(60) days have elapsed since clue notice and proof as aforesaid was made to you, as aforesaid, of the said bu ruing and
destruction by fire, and of the loss and damage aforesaid,
thereby occasioned to the undersigned., you have not paid nor
made good to the undersigned, the said loss and damage of
]five Thousand Dollars ($5,000.00) or any part thereof, but
.the same and every part thereof are wholly unpaid
page 10 ~ and satisfied to the plai~tiff, contrary to the force
and effect of said policy; and although of ten requested, you have wholly neg·lected, failed and refused, and
.still do neglect, fail and refuse to keep and perform your said
agreement and contract.
WHEREFORE, judgment for the sum of Twelve Thousand
.Dollars ($12.,000.00), together with the costs of this proceeding, will be asked at the hands of said Court as aforesaid.
ETHEL WEINSTEIN
Pl~intiff
By HOWARD AND CARRICO
HARRY L. CARRICO
and
GIBSON AND HIX
AYLTON H. GIBSON
Counsel for Plaintiff.
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Filed .Jan. 10., 10 :54, .A. l\L '52_, Clerk of Courts, City of
.Alexandria.
ELLIOT'l1 F. I-IOFFlVIA.N, Clerk.
ANSWER OF DEFENDANT 'COMMERCE
INSURANCE COMPANY.
1. Th.is defendant now comes and, as of this date_, waives
the issue of defective service raised in the Motion to Quash
heretofore filed in this case, and authorizes its attorney, Armistead L. Boothe, to file this answer in its behalf in spite of the
,defective service.
2. This defendant acknowledges the issuanoe by it ·±0 the
_plaintiff of three fire insurance policies, .each being in the form
known .as the "standard fire insurance policy .of the State :0f ·
Virginia'', made effective June 30, 1944, ~s provided in Section 38-186 of the Code of Virginia of 1950.
This defendant acknowledges that the three policies issued
l1y it were for tlie sums of Four Thousand Dollars ($4,000.00),
·Three Thousand Dollars ($3,000.00) and Five Tbousan~ Dol.lars ($5,000.00), respectively, making a total of Twelve Thou:sand Dollars ($12,000.00), were in full force and effect oil
.January 9, 1951, and covered certain improvements on prop·erty known as 2207 King Street, Alexandria, Virginia.
This defendant is further advised that the said improvements were covel'ed by other standard fire insur·page 13 ~ ance policies of the State of Virginia made effective
June 30, 1944, one issued by American Equitable
Assurance Company, a corporation, for the sum of Eleven
'Thousand Three Hundred Dollars ($11,300.00), and one _issued by Saint Paul Fire and Marine Insurance Company,
.a corporation, for the sum of Three Thousand Five Hundred
Dollars ($3,500.00). Thus the total amount of fire insurance
in effect on the property on January 9, 1951, was Twenty Six
'Thousand Eight Hundred Dollars ($26,800.00).
3. This defendant neither admits nor denim; that the said
property on January 9, 1951, was owned by and belonged to
the plaintiff but calls for strict proof thereof.
4. This defendant acknowledges that its policies provided
for insurance to the extent of the actual cash Yalue of the
nroperty at the time of the loss, but alleges that the policies
-also provided that the loss payable under the policies should
not exceed the amount which it would cost to repair or replace
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the property with material of like kind and quality within a
reasonable time after such loss, without allowance for any increased cost of repair or reconstruction by reason of any
ordinan~e or law regulating construction or repair, and without .comP,ensation for loss resulting from iuterruption of business.'
·
This defendant further alleg·es that the cost of repairing theproperty damaged in the fire of January 9, ·1951, and replacing it with material of like kind and quality was $8,745.24.
5. This defendant neither admits nor denies that the plaintiff was and is interested in the insured property to the amount
of Thirty Thousand Dollars ($30,000.00), but calls for strict
proof thereof.
·
6. This defendant admits that a fire occurred in the insured
premises on January 9, 1951, but denies that thepage 14 ~ property was burn~d down, consumed or destroyed,.
and denies that damage and loss were occasioned to
the amount of Thirty Thousand Dollars ($30,000.00). This
defendant alleges to the contrary that the fire of January 9,.
1951, did relatively small damage to the insured premises,.
namely in an amount not exceeding $8,745.24.
7. This defendant further alleges that after the fire the
plaintiff sent her brother from Florida to Alexandria as h~r
duly authorized agent and representative to ascertain the fair
value of the loss and damage oc_casioned by the fire and to
negotiate a settlement with this defendant and the other interested insurance companies. The plaintiff's said agent and
representative had an estimate made of the fair value of tµe
loRs and damage and the cost of repairs. This defendant,.
through its duly authorized agent and representative, H. Cr
Bush, also bad an estimate made of the fair value of the loss.
and damage and the cost of repairs. The two estimates ·approximated each other in amou~1t, and foe said agents and
representatives of the parties ag1·eed that the fair value of
the loss and damage sustained by the plaintiff as a result of
the fire amounted to $8,745.24. The agent and representative
of this defendant and of the other instirors agreed to pay this
sum of $8.745.24 to the plaintiff, and agreed that the three insurors would pay pro rata. shares of the loss proportioned
according to the total sums of insurance issued by them as set
forth above. The agent and representative of the plaintiff
did agree to accept this sum of $8,745.24 in full and complete
satisfaction of her claims under the policies and as full and
adequate compensation for the damage and loss
page 15 ~ occasioned by the fire of January 9, 1951. Accord. ingly, the agent and representative of the insurors
did make out proofs of loss and did give them to plaintiff's
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agent and representative who took them to Florida for her
signature. The plaintiff, however, refused to sign said proofs_
of loss and did attempt and is now attempting to withdraw
from the agreement of settlement lawfully and fairly made in
her behalf by her agent and representative.
8. This defendant offered to 1my and from the time of the
above-mentioned settlement has stood ready, able and willing
to pay and now stands ready, able and willing to pay into
Court the sum of $3,915.78, representing its proportionate
Rb are of the total loss of $8,7 45.:.!4 occasioned by the fire of
January 9, 1951. This defendant alleges that such payment
will constitute full and complete satisfaction by it of all its
liability to the plaintiff and to all other persons who may be
interested in the property as a re::nilt of the aforesaid fire.
WHEREFORE, this defendant moves that the Motion for
'-T udgment in this case be dismissed.
COMMERCEIXS~RANCECOMPAN~
A Corporation.
By AHMISrrEAD L. BOOTHE,
VV. vV. KOONTZ,
Counsel for Defendant,
505 King Street,
Alexandria, Virginia.

*

•

*

*

page 34 ~

*
ORDER

These actions came on to be heard the 10th day of March,
1953, without a jury, both par1 ies by counsel having waived

trial by jury;
WHEREUPON, by ronsent of counsel, it was ORDERED
and ADJUDGED that the above-entitled and numbered cases
be, and the same were, eonsolidatecl for trial tog·ether on all
issues of law and fact; and the plaintiff having appeared in
person and by counsel and the defendants having appeared by
counsel, the Court t]1ereupon entered into the trial of the
aforesaid consolidated eases and after presentation of all evidence, including· stipulations, exhibits, depositions, and oral
testimony of witnesses, and after argument of counsel, con-
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eluded that the plaintiff should recover only from the defendants the sum of $8,745.24 for the reason that in the
page 35 ~ opinion of the Court the terms of the fire insurance
policies involved did limit the liability of the defendents to the amount which it would cost to repair or replace the property destroyed by fire and involved in these
actions with material of like kind and quality;
"WHEREFORE, it is ADJUDGED and ORDERED that the
plaintiff do recover from defendant Commerce Insurance Company the sum of $3,915.78, from defendant Saint Paul Fire and
Marine Insurance Company the sum of $1,142.10, and from defendant American Equitable Assurance Company the sum of
$3,687.36, making a total recoverable against all defendants
of $8,745.24, together with interest thereon at 6% per annum
from March 10, 1953, until payment.
Plaintiff having excepted to various rulings of the Court as
shown by the trial proceedings in these cases does except to
the Court's judgment order in these cases as being contrary
to the law and the evidence and for all the reasons shown in
the aforesaid trial proceedings.
PAUL E. BRO"\VN
Judge of the Circuit
Court for the City of
Alexandria, Virginia.

•

•
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page 36 ~
C,

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
Pursuant to Rule 5 :1, Section 4 of the Rules of the Supreme
nourt of Appeals of Virginia, you are hereby notified that the
plaintiff, Ethel Weistein, intends to apply to the Supreme
Court of Appeals for a Writ of Error, and sets forth the following as her assignments of error :
1. The Court erred in holding that the terms of the fire in~urance policies invovlved did limit the liability of the defendants to the amount which it would cost to repair or replace
the property dest.roJred by fire, and involved in these actions, .
with materials of like kind and quality.
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·2. The Court's J ud_gme.nt Order was contrary to the law
:and the evidenc.e.
HENRY B. CROCKETT
Uounsel for Plaintiff.

·•

•

Filed Dec. 6, 12 :25., P. M. '51, Clerk of Courts, City of Alex:andria.
ELLIOTT F. HOFFMAN, Clerk.
By ELSIE D. JONES., Deputy Clerk.
Ethel '\V einstein, Plaintiff

v.
:Saint Paul Fire and Marine Insurance Company, St. Paul,
Minnesota, Defendant
MOTION FOR JUDGMENT..
The plaintiff herein, by counsel, will at the proper time,
1nove the Chcuit Court of the City of Alexandria, Virginia,
:at the court house thereof, for judgment and award of execution against you in the sum of Thirty-five Hundred Dollars
($3,500.00), together with costs incident to tllis proceeding,
·all of which is justly due and owing from the defendant to the
plaintiff, for this, to-wit:
'
1. That under and by virtue of a certain contract of assur·ance, in writing, made"by you on the 15th day of September
1948, through Graham and Ogden, Inc., your agent at Alex:andria, Virginia, which contract is your policy number
OM10594, and issued to the plaintiff, by which said contract
you agreed, promised and undertook to insure the undersigned
in consideration of Thirty-four and 13/100 Dollars ($34.13),
then and there paid, receipt whereof you thereby acknowl·ed~·ed, for the term of three years from the 20th day of November 1948, at Noon, against all direct loss or dampage 2 } ag·e by fire to an amount not exceeding Thirty-five
Hundred Dollars ($3,500.00), on certain property,
then and ever since owned by and belonging to the plaintiff,
·and in said policy, described as 1901 King Street Road, Alex·andria, Virginia, and now known as 2207 King Street Road,
Alexandria, Virginia ; the said loss or damage to be estimated

1iZ
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according to the actual cash value of the· said property at th~
time the same shall happen and to be paid by you within sixty
(60) days after due notice and proof thereof, made by the·
plaintiff, in conformity to the conditions of the said policy ;
and in said policy, sundry provisos, conditions, prohibitions.
and stipulations, were and are cont~ined and thereto annexed.
Before and at the time of making the said policy of assurance by you, and at all times since, and now, the plaintiff was
and is interested in the said insured property, in the said
policy mentioned and described as aforesaid, to- a large
amount, to-wit :'the amount of 'J~hirty Thousand Dollars ($30,000), and the saiG}. three and one-half story frame building~ in
the said policy mentioned, afterwru·cls and about the hour of
four o'clock p. m., on the 9th day of January 1951,. was burned.
down, consumed and destroyed by fire, and damage and loss.
thel'eby occasioned to the plaintiff to the amount of Thirty
Thousand Dollars ($30,000.00), in such manner and under such
circumstances as to come within sHid contract, stipulations~
promise and undertaking, in the said policy contained, and
to render liable and oblige you to insure, pay, and make good
to the plaintiff such loss and damage, of which said burning
and destruction by fire, and the loss and damage·
page 3 ~ aforesaid thereby occasioned to the plaintiff, to-wit,.
to the amount of Thirty Thousand Dollars ($30,000.00), due notice and proof w·as afterwards made by the,
plaintiff to you, and was received in your office, in conformity
to the conditions of said policy.
Notwithstanding, the plaintiff performed, fulfilled and complied with each ~nd all of the conditions, provisos, and stipu]ations of the said policy, on the part of the plaintiff to be performed, fulfilled, observed and complied with, and has violated none of its prohibitions Mcording to the form and effect,,
true intent and meaning· of the said policy; and although sL~ty
(60) days have elapsed since due notice and proof as aforesaid
was made to you, as aforesaid, of the said burning and destruction by fire, and of the _loss and damage aforesaid, thereby occasioned to the undersigned, you have not paid nor made good
to the undersigned, the said loss and damage of Thirty-five
Hundred Dollars ($3,500.00), or .any part thereof, hut the
same and every part thereof are wholly unpaid and satisfied
to the plaintiff, contrary to the force and effect of said policy;
and although often requested, you have wholly neglected, failed
and refused, and still do neglect, fail and refuse to keep and
perform your said agreement and contract.
WHEREFORE judp;ment for the sum of Thirty-five Hundred Dollars ($3,500.00), together with the· costs of this pro-
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cE.eding; will be asked at the hands of said Court as aforesaid.

ETHEL WEINSTEIN
Plaintiff
Hff\VARD & CARRICO
By HARRY L .. CARRICO
GIBSON &HIX
By AYLTQN H .. GIBSON
Counsel for Plaintiff

•
Filed Jan. 10, 10 :[4, A . .M. ~5:2, Clerk of Courts, City of Alexandria.

ELLIOTT F. HOFFMAN, Clerk.
ANS"\VER OF DEFENDANT SAINT PAUL FIRE AND
l\I11RINE INSUR.AK CE COMP ANY.
1. This defendant now comes and, as of this date, waives
the issue of defective service rai~ed in the Motion to Quash
heretofore filed in this case, and authorizes its attorney,
Armistead L. Boothe, to file this answer in its behalf in spite
of the defective service.
2. This defendant acknowledges the issuance by it to the
plaintiff of one fire insurance policy, being in the form known
as the '' standard fire insurance policy of the State of Virg-inia ", made effective ,Jmrn 30_, Htq. as provided in Section
38-186 of the Code of Virginia of 1930.
This defendant aclrnowleclg·es that the policy issued by it
was for the sum of Three Thousand Five Hundred Dollars,
was in full force and effect on January 9, 1951, and covered
certain improvements on property known as 2207 King- Street,
Alexandria, Virginia.
This defendant is further advised that the said improvements were covered by other standn rel fire insurance policies
of the State of Virginia made effective June 30.
page 2 ~ 1944, one issued by American Equitable Assurance
Company. a ro1·po 1·ation, for· the i:mm of Eleven
Thousand Three Huncl··efl Dollars ($11,300.00), and three
issued by Comme_r·re lnsurnnc•e Company. a corporation.
for a total snm of Twelve '.rhous:md Dollars ($12.000.00).
Thus the total amount of fire immrance in effect on the property on .Jmmary 9. 19f>l. wns T,vPntY-Six Thousand Eight
Hundred Dollars ($26,800.00).
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3. This defendant neither admits nor denies that the said
property on January 9, 1951, was owned by and belonged to
tlrn plaintiff but calls for strict proof thereof.
4. This defendant acknowledges that its policy provided for
insurance to the extent of the actual cash value of the property at the time of the loss, but alleges that the policy also
provided that the loss payable under the poli:~y should not exr·eed the amount which it would cost to repair or replace the
property with material of like kind and quality within a reaHonable time after such loss, without allowance for any increased cost of repair or reconstruction by reason of any
ordinance or law regulating construction ·or repair, and without compensation for loss resulting· from interruption of business.
This defendant further alleges that the cost of repairing
tbe property damaged in the fire of January 9, 1951, and replacing it with material of like kind and quality w·as $8,745.24.
5. This defendant neither admits nor denies that the plaintiff was and is interested in the insured property to the
nmount of Thirty Thousand Dollars ($30,000.00), but calls
for strict proof thereof.
6. This defendant admits that a fire occurred in the insured
premises on January 9, 1951, but denies that the property was
burned down, consumed or destroyed, and denies
page 3 ~ that dama~e and loss were occasioned to the amount
of Thirty. Thousand Dollars ($30,000.00). This defendant alleg·es to the contrary that the fire of January 9, 1951,
did relatively small damage to the insured premises, namely
ju an amount not exceeding $8,745.24.
7. This defendant further alleg·es that after the fire the
plaintiff sent her brother from Florida to Alexandria as her
du]y authorized agent and representative to ascertain the fair
value of the loss and dama2·e occasioned bv the fire and to
negotiate a settlement with 'this defendant and the other int<.:rested insurance companies. The plaintiff's said agent and
representative had an estimate made of the ft1 ir value of the
loss and damage and the cost of repairs. This defendant,
through its duly authorized agent and representative, H. C.
Bush, also had an estimate made of the fair value of the loss
and damag·e and the cost of repairs. The two estimates ap11roximated e_ach other in amount, and the .said a9;ents and representatives of the partiei:; agreed that the fair value of the
loss and damage sustained bv the plaintiff as a result of th~
fire amounted to $8,745.24. The agent and representative of
tbis defendant and of the other insurors agreed to pay this
sum of $8,745.24 to the plaintiff, and agreed that tl1e three insurors wou~d pay pro rata slrnres of the loss proportioned ac-
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~ording to the total sums of insurance issued by them as set
forth above. The agent and representative of the plaintiff
.<lid agree to accept this sum of $8,745.24 in full and complete
satisfaction of her claims under the policy and as full and
.adequate compensati.011 for the damage and loss occasioned
.by the fire of January 9, 1951. Accordin.gly, the agent and
reprnsentativc of the insurors did make out proofs of loss and
,did give them to plaintiff's agent and representative who
took them to Florida for her signature. The plain}lage 4 ~ tiff, however, refused to sign said proofs of loss and
did attempt and is now attempting· to withdraw from
the agreement of settlement lawfully and fairly made in her
behalf by her ag·ent and representative.
8. This defendant offered to pay and from the time of the
:above-mentioned settlement has stood ready, able and willi,ng
to pay and now stands ready, able and willing to pay into
·Court the sum of $1,142.10,, representing ~ts proportionate
share of the total loss of the total loss of $8,745.24 occa~ionecl
by the fire of January D, 1951. This :defendant ·alleges tbat
:such payment wil~ constitute full and c:omplete satisfaction by
it of all its liability to tl1e plaintiff and to all ot1ier persons
wl10 may be interest()d in the property 2s a re.sult of the afore:said fire.
WHEREFORE, tl1is defendant moVBs that the Motion for
.Judgment in this case be dismisRed.

SAINT PAUL FIRE AND MARINE
INSURANCE COMP ANY, a corporation
By ARMISTEAD L. BOOTHE,
W. W. KOONTZ,
·
Counsel for Defendant,
505 King Street,
Alexandria, Virginia.

..

•

•.

•

•

Filed. Clerk of Courts, City of Alexandria. Dec. 6, 12 :25
PM '51.
ELLIOTT F. HOFFMAN, Clerk.
By E. D. JONES, Deputy Clerk.
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.Ethel Weinstein, plaintiff,,
v ..

Ame:cicai Equitable Assurance Company, New York, New·
York, Defendant.
MOTION FOR JUDGMENT.
The plaintiff herein, by cow1sel, will at the proper time,.
move the Circuit Court of the City of Alexandria, Virginia,.
at the court house thereof, for a judgment and award of'
execution against you in the sum of Eleven Thousand Three
Hundred Dollars ($11,300.00), together with costs incident.
to. this proceeding, all of whlch is justly due and owing from.
the defendant to the plaintiff, for this, to-wit:
1. That under and by virtue of a certain contract of assur-ance, in writing, made by you on the 9th day of November
1948, through Howard and Hoffman, your agent at vVashington, D. C., which contract is your policy number 51-109871, and.
issued to the plaintiff, by which said contract, you agreed,
promised and undertook to insure the undersig·ned in consideration of the prerniun set forth in said policy, for the term
of three years from the 9th day 9£ November 1948, at N0011,.
against all direct loss or damage by fire to an amount not exceeding Eleven Thousand Three Hundred Dollars.
page 2 ~ ($11,300.00), on certain proper~y, then and· ever
since owned by and belonging to the plaintiff, and
in said policy described as 2207 King Street Road, Alexandria, Virginia, and also known as 205 King Street Road,
Alexandria, Virginia; the said loss or damage· to be· estimated
according to the actual cash value o-f the HH id property at tlm
time the same shall happen and· to be pnid by :vou within
sixty ( 60) days after due notice and proof thereof, made by
the plaintiff, in conformity to the conditions of the said policy;
and in said policy, sundry provisos, conditions, pruhibitions
and stipulations, were and are contained and thereto annexed~
Before and at the time of making the said policy of assurance by you, and at all times since, and now, the plaintiff was
and is interested in the said insure-d property, in the said
policy mentioned and described as afore said, to a large·
amount, to-wit: the amount of Thirty Thousand Dollars
($30,000.00), and the said three and one-half story frame
building, in the said policy mentioned, afterwards and about
the hour of four o'clock p. m., on the 9th day of January 1951~,
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was burned down, consumed and destroyed by fire, and damage and lo·ss thereby occasioned to the plaintiff to the amount
of Thirty Thousand Dollars ($30,000.00), in such manner and
under sueh circumstance~ as to co.me within said contract,
stipulations, promise and undertaking, in ·1~1e said policy contamed, and to render liable and oblige you to insure, pay,
and make good to the plaintiff such loss and damage, of which
said bun1in6 ~~n<l descrutLon by fire!' and the loss
page 3 ~ and damage aforesaid tlici·eby occasioned to the
plaintitl, tc-Y:it, to th<~ nmount of Thirty-Thousand
Dollars (30,000.00), d.~e notice nncl proof was afterwards
made by the pbintiff to yen, and w.rn received in your office.
in conformity to the ec rnlitions o!' F:aid policy.
Notwithstanding, the plaintiff pei·formed, fulfilled and complied with each and all of the conditions, provisos, and stipulations of the said 1)'.)licy, on the part of the plaintiff to be
performed, fulfilled, ,observed and complied with, and has violated none of its prohibitions, according to the form and effect,
true intent. and meani'ug of the said policy; and although sixty
( 60) days have elapsed since due notice and proof as aforesaid was made to you, as aforesaid, of the said burning and
destruction by fire, and· of the loss and damage aforesaid,
thereby occasioned to the undersig1icd; you have not paid nor
made good to the undersig·iled, the said loss and damage of
liJleven Thousand Thi·ec Hmidred Dollars ($11,300.00), or any
part tl1ereof, but the same and every part are wholly unpaid
and satisfied to the plaintiff, contrary to the force and effect
of said policy; and although often requested, you have wholly
neglected, failed and refused, and still do neglect, fail and
refuse to keep and perform your said agreement and contract.
"\Vherefore judgment for the sum r f Eleven '.rhonsand Three
Hundred' Dollars ($11,300.00) together with the
page 4 ~ costs of this proceeding, will be asked at the hands
of said Con rt as aforesaid.
ETHEL WEINSTEIN,
Plaintiff.
By HOW ARD AND CARRICO,
HARRY L. CARRICO
and

GIBSON AND HIX
.A.YLTON H. GIBSON,
Counsel for Plaintiff.

*

*
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of vfrginia
.

.

Filed. Cl.erk of Courts, City. of Alexandria. Jan. 10, 10 :54
AM '52.
ELLIOTT F. HOFFMAN, Clerk.

*
ANS,VER OF DEFENDANT AMERICAN EQUITABLE
ASSURANCE. COMPANY.
..

.

-

1. This defendant now comes and, as of this date, waives

the i~sue of d~f ~ctive. service rais.ed in the Motion to Quash
heretofore .filed in this. case, and atitho.rizes its. attorney,
Armistead L. Boothe, to file this answer in its behalf in spite
of the defective service. .
_
.:
2. This -d~fendant acknowledges the issuance by it to the
plaintiff 0£ on.e fire .insurance policy, being· in the form known .
as the "standard. fire in~urance policy of the State. of Vir...;
g·inia ", made effective June 30, 1944, _as prov:ided in Section ·
38-186 of the Code of Virginia of 1950.
This defendant acknowledge~ that the policy issued by it
was for the'sum of ·Eleven Thousand Three Hundred Dollars
($11,300.00), .was in full force and effect on January 9, 1951;
and covered cerh1:in improvements on property known ~s 2207i
King Street, ·Alexandria, Virginia.
This defendant is further advised that the said improvements were, covered by other standard fire insm:ance policies
. of the State of .Virginia made effective June 30, 1944, one issued bv Saint Paul Fire and Marine Insurance Compage 2 ~ pa:riy; a. -corporation, for the sum of Three Thousand
Five Hundred Dollars ($3,500.00), and three issued
hy Commerce Insurance Company, a corporation, for a tota1
~um of Twelve Thousand. Dollars ($12,000.00). Thus the
total amount of fire insurance in effect on the property on
.Tanuary 9, 1951, was Twenty-Six Thousand Eight Hundred
Dollars ($26,800.00).
3. This defendant neither admits nor denies that the said
property on January 9, 1951, was owned by and belonged to
the plaintiff but calls for strict proof thereof.
4. This defendant acknowledges that its policy provided
for insurance to the extent of the actual cash value of the
property at the time of the loss, but alleges that the policy
ulso provided that the loss payable under the policy should
not exceed the amount which it would cost to repair or replace the property with material of like kind and quality

(

..
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.allo;an.ce

"\Vithin a ref).SQUable time aft.er.siich. .ioss, without
for any increased cost of i-epair or .;reconstruction~_by reason
·Of any ordinance or law r.egulating.cons.truction .01~ repair .. and
wit~out' compensation. for loss resulti~g from interruption· of
busmess.
. .. , . .
. .. .
. ··
·
· ~_
This defendant furthe:1·.all~ges that~b.e cost of repairing the
property damaged in the fire of January 9, 1951, and replacing
it with material of like kind and quality was $8,745.24.
5. This <lefendant neither. admits nor .:.denies that.the plaintiff was and. is interested. in the. insured prope.rty to the
.amount of Thirty Thousand Dollars. ($30,000.00.), but calls for
.strict ·proof thereof.
..:
.
6~ This defendant admit-s tlrata fire o.ccurred in the insured
premises on January 9, 1951, but .denies that the property
was burned down, consumed. or destroyed, and de}Jage 3} nies that damage and loss were occas.ioned to the
.
amount of Thirty Thous.and D.ollars {$30,000.00).
'rl1is defendant ltlleges to the contrary that the fire of J rum.ary 9, 1951, did relatively small damage to the insured prem..:
ises, namely in an amount not exceeding $8,745.24.
7. This defendant further alleges that after the· fire the
:Plaintiff sent her brother from ·Florida to Alexandria as her
-duly authorized agent and representative to ascertain the fair
value of the loss and·-damag~ · occasioned by the fire and to
negotiate a settlement with this defendant and the other interest.ed insurance companies·. The plaintiff's said agent and
;representative had an estimate made of the fair value of the
loss and damage and the cost of repairs. This defendant,
through its duly authorized -agent and representative, H. C.
.Bush, also had an estimate made of the fair value of the loss
.and damage and the cost of repairs. The two estimates ap~
pr~ximated each other in amount, and the said agent$ and
representatives of the parties agreed that the fair value of
~the loss and damage sustained by the plaintiff as a result of
the fl.Te amounted to $8,745.24. The agent and representative
·of this defendant and of the other insurors agreed to pay this
sum of $8,745.24 to the plaintiff, and agreed that the three
insurors would pay pro rata shares of the loss proportioned
.according to the total sum of insurance issued by them as set
forth above. The agent and representative of the plaintiff
,did agree to accept this sum of $8,745.24 in full and complete
-satisfaction of her claims under the policy and as full and
adequate compensation for the damage and loss occasioned
by the fire of January 9, 1951. Accordingly, the agent and
representative of the ins·urors did make out proofs of loss
:and ~d give them to plaintiff's agent and representative who

•
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took them to Florida for heT signature·. The plainti.ff, however, refused to sign said proofs of loss and
. · did attempt and is now attempting to withdraw from
the agreement of settlement lawfully and fairly made in her
behalf by her agent and representative.
8. This defendant offered to pay and from the time of the
above-mentioned settlement has stood ready, able and willing
to pay and now stands ready, able and willing to pay intoi
C~urt the sum of $3,687.36, representing its proportionate
share of the total loss of $8,745.24 occasioned by the fire of
January 9, 1951. This defendant alleges that such payment
will constitute full and complete satisfaction by it of all its.
liability to the plaintiff and to all other persons who may be
interested in the property as a result of the aforesaid fire.
page 4

~

WHEREFORE, this defendant moves that the Motion for
Judgment in this case be dismis~ed.

AMERICAN EQUITABLE AiSURANCE.
COMP.ANY r a corporation
By ARMISTEAD L. BOOTHE,.
W. vV. KOONTZ,
Counsel for Defendant,
505 King S tre·et,
Alexandria, Virginia ..

•

•

Ethel Weinstein, Plaintiff,.
'V.

Commerce Insurance Co~pany, a corporation, Saint Paur.
Fire and Marine Insurance Company, a corporation, and
American Equitable Assurance Company, Defendants. •
Alexandria, Virginia
Tuesday, March 10, 1953
The above-entitled cause came on to be· i1eard before thei
Honorable Paul E. Brown, Judge of Hie Circuit Court of the
City of Alexandria, Virginia, commencing at 10:05 o'clock
a.m.
Present: J. B~rton Phillips, Esq., and Henry B. Crockett,,
Esq., on behalf of the Plaintiff;
.Armistead L. Boothe, Esq.,. on behalf of the Defendants.
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PROCEEDINGS.
The Comt: Did you want to make any statements 1
1Ir. PlulJips: If the Court please, I think we. can grec upon
ccnain facb, m1<l I would like to state what I underpage 2 ~ stand we have a~Teed upon, and then Mr. Boothe
ean corect me if tllere is any misunderstanding.
It bas been agreed that the Plaintiff, Ethel vVeinstein, was
the owner of the property.
Mr. Boothe: Let rne ask you this. Do you want to make
any opening statement::;, over-all statements, first? Do you
think it is advisable as to the issues ?
The Court: 1 think it would be helpful if you did.
.Mr. Phillips: If the Court please, these actions have arisen
out of the loss occ:a~io11cd by a 1u·e at 2207 King Street iu
.Alexandria.
The Court: That is not the address in here.
Mr. Boothe: 1rnat 1s tbe correct address, sir.
Mr. Phillips: It is also known as 205 King Street Road, and
that has been changed, I think.
The fire happened on or about J·anuary 9, 1951, and at that
time there were certain fire insurance policies in effect having
an aggregate amount of $:26,900. ~rlie property was used for
apartments and had been used for apartments since 1928,
prior to the time that the zoning ordinance of the City became effective in July, 1931.
There were nine apartments in this sometimes called a
three-and-oue-balf-story structure and sometimes called a
four-story structure.
.
After the fire laws, there was a question about the
page 3 r damages and the parties had appraisals made at
that time, and it was agreed that if the property
could be repaired, the cost of repair would have been $8,745.24.
Request was made for a permit to repair the property, and
this property, having a nonconforming use, the request was
clenied.
Then there was an appeal made to the zoning board of
peals and the zoning board of appeals in the City of Alexandria refused to approve the repair of the structure. Then
proceedings were instituted in the local courts, the Circuit
Court, for mandamus to c:ompel the issuance of a permit, and
that was denied.
The property has been vacant, and it is a question whether
there is a total loss there under the policies. I think the zoning in that area will permit a oi1e-family dwelling.
The Court: But not au apartment 1
:Mr. Phillips: But not an apartment, and our position will

ap-
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be that this property, it is not practical to use it for a onefamily dwellmg, and that ·the loss is a total loss in the contemplation of the policy that was issued.
I understand that we can agree that if there is a total loss,
that the Plaintiff is entitled to receive the full amount of the
immrnnce, $26,800, that the prope1:ty was worth that amount,
so I think the question will be as to whether it was a total loss
iu the contemplation of the terms of the poFcy, or .whether
the Plaintiff is entitled to only wllat the cost of repage 4 ~ pairing the builcting would have been if it could have
been repaired, of $8,745.24.
I think that is the issue as I understand it.
Mr. Boothe: I think that covers it very well, your Honor.
I would just like to add a few details.
As Mr. Phillips said, this suit was brought upon four or
five existing fire insurance policies, as a result of a fire which
occurred on these premises January 9, H>51. The motion for
judgment was very broadly drawn and alleged a total loss.
r.rhat was denied, and the loss to the Plaintiff was set up and
alleged to be $8,745.24.
Actually, under those very broadly drawn issues, there are
several subsidiary points.
The Defendant's contention is that that is several-fold. I
~(1ppose there are three or four parts to our defense. One is
that there was actually no loss determined in tllis case because the Plaintiff did not exhaust the remedies available to
lter, and secondly, even if the property did revert to the conforming use, to the residential zone, even if it did, that it still
had ·some very substantial value.
In other words, if it could not be rebuilt or could not be actually used for anything except a residence, it had some sub~tan tial value, and the third point, apart from the facts in
the case, which may vary, the third point is in any event, even
if there had been a total loss of the property, then
page 5 ~ the recovery would be limited to the cost of the repair and replacement of the materials in like kind
and quality, because that is what the policy provides.
In other words, the policy in this case provides that the limit
of recovery, shall be the cost of repaii- and replacement with
like material, material of like kind and quality, and it goes
on to say that no additional cost caused by civil authority or
by local ordinance or statute shall follow that, and also says
that the insurance companies will not be liable for any fire or
,otherwise caused directly or indirectly by .act of civil authori~
ties, and we feel when we get, of course, to the legal ques-
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ttion, that is the basic question behind .the who.le thing, even if
you admitted all the contentious of the Plaintiff which very
.definitely cmmot be ..a.chnit.te.d in this .case.
Goiiig back just .a se.cond to .our first point, I W€>.nld like to
.make this .clear. The Plaintiff here applied for permission
to rebuild these premises for 3:partment _purposes. She never
-did app~y to rebuild for .any.thing else. That will show from
the applicatiou. The director of planning, who was then reHponsible for the administration of the zoni:qg laws, tumed it
.down, turned .down .the application.
She went to .the board of zoni~g .appeals .and was there
.turned dow11.on the grounds that the .use of the p.r.op.e.r.ty .as an
.apartment house would .constitute .a .fi.r.e hazard .and .not .he .for
the _general welfare .of .the occ~pants .and .of .the
_page -6 ~ neighborhood. That .~gain :w.as .has.e.d .o.n .its nse .as
.an .apartment house. F.rom that the Plaintiff .ap1,ealed to the Co1:Poi:ation Co1ut, .as ..she is .allowed .to ,do .Ull.der
the Ci~y Charter, and was .allow·ed .to .do .uuder .the State .Code
before the .Charte.r :was ad~ptecL
In the Co1J)oration Court she .took ..a :volnnta~y .11onsuit
which will .he introduc.ed .her.e today,., ..s.o :w.e contend . she ,did
110t exhaust the 1:emedies .available to _he,r .. She .did .not carr:y
throug·h he1· .case in .the Co1JJoration C.o.urt. .She .did:.not.offer
--Over to r.eb.uild .as .a .residence .or .for -~Y .o.ther _pur_pos.e .other
than as an a_patment _house.
Secondly, we feel, .ev.en if .the _p.r.o_p.erJ:..y .co.ulld Jia:v.e :h.ee:n
.used only .by a single .familY., .as I.saY,., .or ior sh:1gle-family purposes, or for purposes which :w.e :\\~ill show :w.ere p.e.rmissible
under the A Residence .Zone, it w.o.uld .hav.e some .substantial
value because this _pr.o_perty :w:as in .the ..A Residence Zone.,
.and subject to the .ordinance which was _passed in 1949. I
believe that that is outlining ver:y .ro.ughly the contentions
.of the parties.
·
I would be glad, first .of .all, .Mr. P.lirll~~' ·:with your permission, .to .stipulate that .at the .time of the fire there
J)age 7 ~ were .several :policies .of :fire insurance in effect, totaling $26,800. All taken together, these policies numbered five, of which three ·were issued by the Defendants, Com::merce Insurance Company, one for $4,000, one for $3,000,
. and one for $5,000, making a total of $12,000.
One policy was issued by the American Equitable Assurance
"Company for $11,300, and one policy was issued by .the Saint
.Paul .Fire .& .Marine Insurance Company for $3,500, .makh1g .a

24

Supreme Court or Apyeurs of Virginht

Paul Fire & Marine Insurance Company for $3,.500, making m
grand total of $26,800 of fire insurance in effect on the premises at the time of the fire.
We can also stipulate that these policies were fire policies of
the standard type policy form decreed by the 1Virginia codet
which, at the date of this fire, was Section 38-188. As your
Honor knows, that policy is set out in the code of 38-188.
We also stipulate that at the time of the fire the title to this.
property was vested in the Plaintiff, Ethel Weinstein, who.'
acquired the property on November 14, 1942, from Frank A.
V\T einstein and Sarah Weinstein, his ,v.ife, by deed of bargain
and sale located in Deed Book 195 at Page 511, of the Alexttndria City Land Records.
We further .stipulate that if the property in this. case were
a total loss or if considered or found by the Court to be a total
loss, then the value of the property ·before the fire equaled or
exceeded the face or the amount of the policies. In
page 8 ~ other words, if the property is found to be a total
loss, and if the Plaintiff is found to be entitled to recover for that full amount, there is n.o question about the·
fact we are not contesting the fact it was worth. $26,800 before the fire.
Then, further, as Mr. Phillips kindly said, we have agreed
to stipulate and do stipulate that the cost to repair or replace·
the portion of the property damaged by the fire with material
of like kind and quality is $8,745.24.
In his opening statement, Mr. Phillips made another state ...
ment which I have v~rified and am willing to stipulate, and
that is that this building had been used as an apartment house
since prior to 1928, and therefore, before the zoning laws of'
the City of Alexandria became effective. There is a deposition· to that effect, and I think that that certainly is true.
Mr. Phillips: It may be brought out that these insurance·
policies provide that the property is being insured as au apart-·
ment.
·
Mr. Boothe: I think that is true. I think you told me that.
In other words, would you like to stipulate that it was shown
in the policies that the property was being used as an apartment house¥
·
Mr. Phillips: It carries a higher rate, according to the
policy, but ·an apartment house carries a higher rate·
page 9 ~ of insurance.
:M:r. Boothe: I will stipulate with you at the time·
of the fire the property was insured as an apartment house
and was show11 upon the policies as. being used as. an apartment house.
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Mr. Phillips: And also it carries a higher rate of insur~
ance. That shows on the face of the policy.
The Court: All right.
l\fr. Crockett: The rate is shown on the policy.
Mr. Boothe: And that is higher than residence.
~fr. Crockett: Yes, sir.
The Court: All of tlJose stipulations are satisfactory, as far
as -you are concerned?
Mr. Phillips: Yes, sir. There is one other. Mr. Boothe did
not mention the fact there was a mandamus proceeding· filed
in the Circuit Court he1:e requiring· or directing the said building inspector to issue a permit, which was deni~d.
:Mr. Boothe: No, sir. The same thing. happened there.
'rhey took an order of non-suit there.
Mr. Phillips: In the mandamus proceeding?
Mr. Boothe: Yes, sir.
The Court: That is my recollection. I do not think it was
ever heard.
Mr. Boothe: If there is any question about it, here it is
right here. '' The petitiouer by attorney moved the
page 10 ~ Court for a non-suit.''
The· Court: Is that in tlle Circuit Court?
Mr. Boothe: Yes. That is ,Julv 26, 1951.
The Court: That was mv recollection.
Mr. Phillips : I was in error. I may be in error on this,
but I do not think the answer sets up the defense they did not
exhaust the remedies, and I do not think that-but I may be
in error on that.
Mr. Boothe: Let :r:ne say this, that actually the motion for
judgment did not raise the issues, either. The motion for
judgment simply said it was a total loss that she was entitled
to it to the full amount of the policies. In fact, it was not a
total loss from the several legal and factual questions which
nre raised, and we more or less have developed the issues
within the very broad framework of the original motion for
judgment and answei·, but in other words, otir general denial
she is entitled to full proceeds of the policy, and that entitles
nR to raise several issues which they themselves can raise
under the very hroEicl bounds of the motion for judgment.
The Court: All right. ·what evidence is there to be taken,
then?
Mr. Boothe: You Honor, Mr. Hall, the director of planning of Alexandria, is here with the zoning map of 1945 as
amended. It w·as in effect when the fire occurred, and I just
wanted him to be able to testify that. this property was in the
A Residence zone, and maybe we can stipulate that.
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Mr. Phillips: One-family dwelling zone.
Mr. Boothe : It was in the A Residence zone and
we have the City Ordinance here as to that, what
that meant.
Mr. Phillips: Let us see the Ordinance and maybe we can
Htipulate that.
That is all right with me.
Mr. Boothe: Could we stipulate that on January 29, 1951,
the property involved was in what is known as the A Residence zone of the City of .Alexandria 7
Mr. Phillips: If Mr. Hall says so, it is all right. So we can
stipulate to that.
I think in your statement, that you covered this, but I am
not too sure, that Mr. Hall is the director of planning, which
bas charge of the zoning records of Alexandria,
Mr. Boothe: Yes., sir.
Mr. Phillips : I thought he was the one, as the director of
planning and zoning, that refused the permit to have this repaired as an apartment house.
· Mr. Boothe: I think that is correct, is it not, :Mr. HalH
The Court: That is correct. I have the papers here, the
papers showing the action of the director of: planning· and the
action of the board of zoning appeals.
Mr. Boothe: In line with Mr. Phillips' statement, sir, we
have here a photastat of the application for per_pag·e 12 ~ mission to rebuild, together with the action of Mr.
Hall as director of planning and the action of tl1e
board of zoning appeals, and we can introduce that at this
time., if you want, as Defendants' Exhibit No. 1.
The Court : All right.
pag·e 11

~

(Said photostat copy was received in evidence and marked
·'Defendants' Exhibit No. 1.'')
Mr. Boothe: I believe that is going to let Mr. Hall go.
Mr. Phillips: I wonder, while we are doing that, if we could
have this deposition also filed. I think a copy of it has been
sent to the clerk, and I think it is on file in here.
The dourt: There are some depositions in here.
Mr. Boothe: George W. Herring, yes, sir.
1\fr. Phillips: He was the former owner of this property.
Mr. Boothe: That can be put in evidence in its entirety.
The Court: Who is offering this Y
Mr. Boothe : We will offer it.
Mr. Phillips: We can stipulate that is it.
Mr. Boothe: Mr. Phillips asked me if we had any more
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~xhibits. It might clear up the record a little bit if we got that
,out of the way. · I have a copy here of the City Zoning Ordinance No. 595, which was adopted by the City
-page 13 ~ Council on Aug·ust 15, 1949, and it was the ordi.
nance in effect on January 9, 1951.
I would like to put that in evidence.
The Court-: AH right. That will be Defendants' Exhibit
No. 2.
(Said document was received in ·evidence and marked "De-fendantsJ Exhibit No. 2. '·')
Mr. Boothe : I guess this would not be an exhibit., the provisions of the code of Virginia, Section 38-188. The Court
takes judicial notice of that, ·anyhow, ·S'o we do not need that.
The Court-: I do not know that tl1ere has been any formal
·stipulation or order entered consolidating thes·e ·cases, and
I suggest at this time that we might :as well ma1rn ·some ·o·tber
reference to that. It was stipulated that all the cases were to
be tried together?
.
Mr. Boothe: Yes, sir, and I think it m1ght be a good idea
to stipulate that as of this morning,, betore these proceedings,
:an order was entered consolidating the cases for trial.
Then I have certain sections of the Alexandria City Code
taken from Chapter 28, Section I. being Sub-Sections Nos. 9,
10, 11, 13 and 18, which I would like to introduce as evidence.
1\fr. Phillips would probably like to know the
page 14} materiality. These sections do constitute certain
definitions, and Section 9 is a definition of multiple
·dwellings; Section 10, single, Section 11, two-family; Section
13, is a definition of family; and 18 is a definition of hotels.
All these sections of the code were in effect on January 9.,
1951. I do not believe they were cl1anged, actually, until Ordinance No. 708 was passed, which became effective January 1,
1952, and hence do bear upon the case as they define what a
single-family, multiple-family, two-family dwelling is, and
what a family is.
:Mr. Phillips: You do not claim that two families could live
"in this, do you Y
Mr. Boothe: No. I will be very frank with you., Mr.
Phillips. Exactly what I am driving at is, we do maintain and
,contend under the definition of fal}1ily as contained in the city
,code at- the time, a great many people could live in the house
:and it could, in effect, be used as a rooming house or boarding
house.
Mr. Phillips: Could it be used under the present law!
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Mr. Boothe: Not under the law in effect, because that was:
changea January 1, 1952, and rooming houses were specifically provided for in the RA Zone, but when this fire occurred1
such was not the case.
:Mr. Phillips : I do not thinkit could be restricted
page 15 ~ down to that particular time., because it would seem
to me you would have to jump right in without any
limitation on time whatever.
Mr. Boothe: She had a year, as a matter of fact, before the·
new statute went into effect.
The Court: I think that is more or less a question of argument, anyhow. As far as I am concerned, the statutes can be·
introduced as ~xhibits, if you want to.
:Mr. Boothe: If they are not pertinent, you will not consider them.
1\fr. Phillips: "\Ve will except as being· irrelevant.
Mr. Boothe: So we will not have to introduce the code itself, I have had it copied these various sections, and I will
give a copy to counsel now.
The Court: I assume that section of the code is g·oi.ng to be·
copied, otherwise you do not want to introduce it, do you Y
Mr. Boothe: I have introduced the Ordinance.
The Court: But I cannot very well mark that.
Mr. Boothe: The City Ordinance.
T~e Court: The City Ordinance or the code, whatever you
call it.
Mr. Boothe: The City Ordinance No. 595., I introduced
that.
·
The Court: I have that, No. 2, and then you introduced
·
those particular sections.
page 16 ~ Mr. Boothe: Yes, sir, and I would like to introduce them in this form, as Defendants' F--'.xhibit No.
3. They have been copied.
The Court : All right.
(Said document was received in evidence and marked "Defendants' Exhibit. No. 3. ")
Mr. Phillips: Jfr. Boothe, do I understand you contend that
you can have a rooming house in A Residentialt
Mr. Boothe: That is right.
The Court: Could have Y
Mr. Boothe: Could have had.
Mr. Phillips: Where is it in here? Could you point out
where it is?
Mr. Boothe: You can have a~y number of people, as long

i

..•

•
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as they live together under tl1e definition of ,famfly," here~ any
number of h1<liv~du_als, wl1eth_er·-0ne or morer)iv~ng and cooking- toge,th~r cm the premis~~ as- a sing~~ h011selrn~ping unit.
Mr. Phillips: A rooming house 't
··: _ ~: ~'
.
:Mr. Boothe: A roomi:Qg house ,is not prohibi:1:~cl anywhere.
Mr. Phillins :.. Does it say what is perm~tted? ..
M:r. Boothe: I am ready with cases to. show that that definition of family would pe1:mit a roomfng :house, a'nd it is not
·. ., block.eel _by t}ie hotel :provision -becau~e it is not a
pag·e 17 ~ hotel, unless you have a public dining roqm, a temporary abiding pla_ce for i~di:yidll:als.
So we think this would· fall. sho~·t 9f a _h9tel,J;>~t that is a
µiat~.r of arg·ument, I will admit.
Then,, your Honor, we .have· some photographs-.,.
The Court: As I understand it, you are introdu~ing certain
copies 0f the Virginia Code; certain sections?. _· ·
~ J\fr. Boothe: They really would not be introduced in evidence. ·.
·
·
.. · ...
The Court: No,' I do not .think that would 'be· necessary.
Mr. Boothe: -I am not going· to introduce those.
I would like to introduce these photographs... : You have seen
thosef
·
··
l\fr. Phillips: (Yes, but we are going to object to them.
:Mr. -Boothe: As being photographs of the property involved in this case. You do object to them t.
, !fr. Phillips: Yes. I would like for the Court to see these
premises. It is not a que·stion of whether th~y- were taken.
We question· whether they depict the true situati~~. There
are some shots in there 'from the interior. .
The Court : Do you object to ,all of them oi· j1w_t, parts of
them?
Mr. -Phillips:- We will object to all of them, ~nd. we were
going to make the suggestion that if the-Court finds
.
page 18 ~ time, he would· look at this property.. '> ·
.·
. .
Mr. Boothe: · These photograp~s, ·Y<;m,r Honor,
were taken about a year after the fire.:, and a y~ar-ago. The
.fire o~curred January, 1951. These were taken January, 1952,
or some time in early 1952, and, therefore, unfortunately did
favor the Defendants. They were not pµotographs showing
the exact situation_ imm.ediat_ely after_ the fi;re,. and, of course.,
we woul¢\ ~o~tend. that some of the damage now existing has
been due to vandalism and the weather.
·we have no objection to the Court going clown to tl1e
premises, bearing· in mind that it has been two years since the
fire and bearing in mind these photographs were taken one
year after the fire.
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The Court: I do not lrno"· whether the~.· "r~ imnortant. It
~(~ems to me this case boils down to a question of law, theory,
and since you have agreed the repairs, if they were done,
would have cost so much money, $8.,745.24, I do not know what
the purpose of these photographs is.
Mr. Boothe: They have a bearing in the Court's determiHation as to whethel' or not there has been a total loss about
the property.
The Court: . It seems to me your question about a total loss
is whether or not it is a total loss as an apartment house, or
,vhether it could be renaired and be used as a house-that would
qualify under this Residence A classification. · In
pag·e 19 ~ other words, the real claim would arise since it cannot be used as an apartment house again.
Mr. Boothe: Your Honor, that is perfectly true. On the
other hand, there are numerous decisions where the Court has
to decide in each case whether or not, in effect, there was a
total loss in some cases where the building has to be razed, for
instance., after the fire, you have a different situation there
than you have l1ere, and I think the Defendants would be entitled to see tlie condition of the structure to show it is still
substantially there, and so forth, after the fire.
Mr. Phillips: "\Ve certainly are not taking issue about
whether there is a structure there. We sav it cannot be used.
·
The Court: As an apartment. .
Mr. Phillips: As an apartment, and it is not practical to
use it for any residential purpose. Our cont~ntion is that it
is not practical to spend any money to fix tlmt up for any purpose, if you cannot fix it up as an apartment.
·
The Court: I think that goes right back to ,vhat I said before. You have agreed it is not a total loss, so far as repairs
n re concerned. In other words, it could be repaired for $8,745.24.
Mr. Phillips: That is correct.
The Court: It has lost its value as an apartment house. It
is a total loss as an apartment house because it cannot be repaired so it can be used as an apartment house., so
page 20 ~ that, it seems to me, is the real issue.
Mr. Phillips: That is what we felt all along is
the question.
_
The Court: It seems to me your evidence ]1ere as to the loss
would be more or less contradicted by your stipulation that
it could be repaired. In ·other words, it is ag-reecl that it can
be repaired and it would cost $8,745.24, to do it.
Mr. Boothe: That is right. That is our contention.
The Court: But she says that there is no use to repair it
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because it cannot be used as an apartment house, and if it cannot be used as an apartment house, it is a total loss.
Mr. Boothe~ That is right, your Honor., but to substantiate
,our claim, it can be repaired for the total sum. \Ve will put
these photograpl1s in evidence to show its actual condition,
:and it might be important for this additional reason, that one
,or two cases have held a building is held to be a total loss
where it has to be razed.
The Court: There is no contention of that.
:Mr. Boothe: There is no contention of that, but you see, the
·original motion for judgment claims a total loss, and we
wanted to be prepared to def.end against any reason for claiming a total loss.
The Com~t :· But -as I understand it, the claim for total loss
is simply because it cmmot be rebuilt :and us-cd as an apartment house, not because there is. too much damage
}Jage 21 } to the physical structure::Mr. Boothe: I think that 'is their claim, yes, ·sir.
Mr. Phillips: We go one step beyond that. vVe claim not
·only that it cannot be used for an -apartment house, but we
go one step farthe.r and say that to come within a residential,
it has not any practical value. It cannot be used for any purpose that is permitted by law because what is there has not
any practical value for the purpose that is permissible..
The Court: Well, I see no harm in putting these photographs in, as far as that g·oes,. one way or the other. The case
is going up. I expect possibly they ought to be in.
You asked me to go look at the property. It seems to me
that has ffie same effect as the photographs. In other words,
I am looking at it byo years after the fire occurred. The photographs were taken one year after the fire bad occurred, and
with regard to their objection that the photographs were taken
from different angles, I might look at it from different angles.
]\fr. Phillips: Frankly, I did not think it was necessary for
you to look at it, but if the Court would like to see the condition of the property, rather than have the photographs, I
would rather have the Court see the property.
The Court: I will do both. I will admit the photographs
and if it is necessary, I will take a look at the proppage 22 } erty, too. ·
Mr. PbilliJ)S : We will take an exception as being- irrelevant.
'ivrr. Boothe: This will be Exhibit No. 4 A, purporting to
be a view taken from the southwestern corner of the property~
looking at the front.
4 B is taken from tlrn westerly side of the property, looking
at the front.

r

4 C 1S taken rom -tp.e so-q.the_a_st~i:Iy co.rner' looking at the
rear and the-southerly sid_e..
4 D is t}le first Jlpor left as, you enter. The photograph is
taken from t~~ eent~r 1~oo;rµ iQ.qJdng t);trpugA, to JtltcheJ!~ ·
4 E is onfirst floor, right ~eiiter room .
. , 4 F. is. :first floor right, front room.
4 G·is sec<imd floor front left. : ·
· ·4 :a js second floor f rant" right.
4 I is the third floor right rear, looking· from the front room..
·4- J is. the -fourth flool'~ left back, ·looking through center:
rcmm to front.
.
4 k is' the' fourth floo1<right, looking. from rear ·room forwa:rd to f ro11-t.
~...

.

-

.. .
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(Sai~ photographs w~re. received in evidence and marked .
''Defendant~' Exhibits Nos. 4 A through 4 K," inclusiv,e.)
: Mr.· Hoothe: Your-Honor., I w~uld like to ,also put in evi~
. . de~ce, ·since so~e re_ference ha~ bee~. ma~e to it,,
page 23 ~ a photqstat- of th~ petitiQ.n. of _appeal taken to the
. · . Cqrpor!)#on Court by the Plaintiff from the zoning board of appeals, and mark t~at Defendants' Exhibit No ..
5, and· then--a:_photostat of- the dismissal· order- on Plaintiff's
motion :(or non-suit in the same case; namely· Law ~o. 3957;
and mark that·Defendants? Exhibit.No. 6.
· The Court: · All right.
·
.··.(Said-photostatic copy of petition and photostatic copy of
91:der wer.e received in evidence and marked ''Defendants'
Exhibits Nos. 5 aµd·q," respectively.)·
·
· Mr-. Boothe : There is only one other e:tlibit. · I would like
to put in evidence a demolition ~nd clearing --site endorsement
as Defendants·' Exhibit No. 7, and _we will show through witnesses that this endorsement was ·available and is available
to insureds.; and it is just what the· Plaintiff in this -case con-.
tends she wants done,-namely, it" insures heF against the loss
of :her property where s4e cannot rebuild because of-local law
·or other similar set of facts. · ,
·
The Court: What is this you are offering nowY
.. Mr. Boothe·: This is the endorsement which we maintain! The Coui·t :. Aitached to policie~-, you me~"Q·1
~· . . : . ·.
Mr. Boothe: Yes, sir. It was not attached to her policy,.
but to help clarify our position and bear out our contention,
we want to introduce this in evidence for that
page 24 ~ limited purpose.
Mr. Phillips: If the Court please, we would have
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to object to that because what other kind of insurance tbev
may liave, it would not have any bearing on this particula i·
policy.
The Court: I.do not think it ,vo~Jd., either. It is not in the
issues here.
Mr. Boothe: I think you al'e right. I can use it in argument. That is nrobably the proper place to do it.
1\fr. Phillips: I am sure you can get insurance to cover
most any situation today.
Mr. Boothe: I thin!, you are right. There is no harm in
trying, you know.
Your Honor, I think that is everything I have in the way of
exhibits.
The Court: Do yon liave any exhibits?
Mr. Phillips: I was wondering· if ·Mr. Lash has any records.
Mr. Boothe: I lmve him here for a specially limited purpose. I WqS goin~~ to use him after you did.
Mr. Phillips: I thought if he had some records or something.
Mr. Boothe: N o:o he does not have any records. I do want
him for the purpose of establishing one fact, and I will be glad
to state it here. WT as it your idea to let him go?
Mr. Phillips: I would think we could let him go. There
rnav not be any questioning about that.
page 25 ~
Mr. Boothe: In other words, I .do not want to
anticipate. However, I think that his testimony
would be important. I just want to establish by Mr. Lashand perhaps we can ~tipulate this-the Defendants' will seek
to establish through the testimony of Mr. A. R. Lash, the City
of Alexandria building inspector, that the property here involved was not within the fire zone of the City., so-called, the
fire ~one being the area in which the rebuilding of frame structures of all kinds is prohibited, but that this property was in
an A Residence zone and could have been rebuilt as a frame
structure for a use appropriate to the zone in which it was
sitnateet ·
Is that a fair statement?
Mr. Lash: That would have to be further limited, however.
I can think of one exception, a hos~)ital. A hospital would
have been allowed there, but could not lmve been built of wood,
frame constru~ion, buf there would be a- number of uses to
which a building could be put, and it would be allowed to be
built of frame.
Mr. Boothe: That was my purpose in having him here, l\fr.
Phillips.
Mr. Phillips: Does not tlmt all depend on the individual
use to which it'is going to be puU
0
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Mr. Lash: · To a degree.
Mr. Phillips: In other words., it is not in the fire zone?
Mr. Lash: It is not in the fire zone within cerpage 26 ~ tain geogTaphic limits, that is, between certain
streets, nor would it have been in the fire limits with
respect to a zone classification, but 0ver and beyond that,
there might be requirements in the building code demanding
fire resistant construction related to a certain occupancy.
Mr. Phillips: \Ve will agree it was not in the fire zone. We
will not agree beyond that, because then, of course, you are
coming to a lot of queRtious there. He wants to limit it to the
purpose to which it could be put, whether it could be used for
that within the limitation of a fire code. He starts off bv saving it could not be used for a hospital, but it would be dependent on the indiviqua~ use to which it would he put.
We will agree it would not be in the so-called fire zone.
The Court: What do you mean by the '' fire zone'' t
Mr. Lash: The building code set up certain· geographic
limits by streets and railroad rights of way, and within those
areas wood frame construction is prohibited for any purpose.
· The Court: Even this repairing t
Mr. Lash: No, construction or additions.
The Court: Suppose a house partially burns in a so-called
fire zone and the house is of frame construction t
Mr. Lash: If the damage is fifty per cent less
page 27 ~ than its replacement valueMr..Boothe: Do you think we ought to swear
1\fr. Lasht
The Court : I don't know.
Mr. Boothe: I will be glad to let him go, but I thought we
could swear him in.
Mr. Phillips: If he says it is not in the fire zone, it is not in
the fire zone.
Mr. Boothe: I would like him to explain tlmt. The Court
asked him what. that was.
. The Court : I was just trying to clear up in my own mind
·what the fire zone was. If you want to put him on a·s a witness, I think that probably you should not do it at this time.
It is a little bit out of order. The horse is before the cart.
Mr. Boothe: I think so, too. "Would you mind waiting just
a little while, Mr. Lash!
~
The Court: ,\7 ere there any other stipulations?
Mr. Phillips: If your Honor please, we cannot think of any
other at this time.
·
The Court: Do you want to go ahead 1 If you want to put
1fr. Lash on out of order, I do not object to that, but I wanted
to get all the stipulations out of the way, first.
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H.. R. Ckilcotte.
We mig'ht ·as well swear .all of the witnesses.
·( The witnesses were sworn ..)
Thereupon
page 28 }

H. R. CHILCOTTE,
was called as a witness by counsel for Plainfiff and,
having been nr.st duly .swor~, was examined and testified as
·follows.:
DIRECT EXA1\IINATION.
'By Mr. Crock.ett ~
Q. Would you please state your name and addr.ess J
A. H. R. Chilcotte, 11 East Chapman .Street
·Q. _Is that in Alexandria f
.A. Yes, .sir.
.
. Q. In what business or occupation ·are you :engagedt
A. Contracting businetss.
Q. How long have you been so engaged i
A. Thirty-five or forty years.
Q. Where have you been practicing your .business over that
period of time Y
A. In Alexandria.
Q. Have you had occasion to inspect the premises designated as 2207 King Street Road, in Alexandria!
A. Yes, ·sir.
Q. ·what type of building did you find!
A. Frame, four-story apartment house.
.
Q. Could you tell the Court just what the make-up of the
rooms is at the present timet
A. Plastered walls and wood and right-hand and left-hand
apartments all the way up, center stairway.
page 29} Q. How many apartment units are there in the
building?
.
A. I think there is eight.
Q. How many rooms to a unit?
A. If I remember right, three. I do not remember. I did
not pay so much attention to tl1at. I ·went through, but I
think there is three, and maybe a bath and a kitchenette. I
just do not remember.
Q. "Wbat did you observe as to the condition of the lmildin.gT
.A. Well, it was in rather bad shape.
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H .. R. ChiZ.Cotte~
l\fr. Boothe: When was this examination made f
The Court : He has not said when.. You had better bring:
out when.

By Mr. Crockett:Q. When did you have· occasion to inspect the premises f
A. Last week. I think it was last· Monday or Tuesday. Ido not remember what day it was.
Q.. In your capacity as a builder oveT a period of some·
thirty-fiv.e years, would you state to the Court whether or not
in your opinion this building could be reconstructed into ru
single-family dwelling, from a practical viewpoinU
A. No, I do not ..
Mr. Boothe: Your Honor, let me just object here- in orderto get this straightened out, as I understand, he is not basing·
his testimony on what he found last week, .which
page· 30 ~ was two years after the fire, is he, because if he is,.
I do not see how in Reuven's name he could givean opinion in this case.
Mr. Phillips: He is basing it on the original construction:
of it.
Mr. Boothe: This property has been expos-ed to the elements.
Mr. Phillips: He is not basing it on that.
The Court: I do not think tI1is question is based on tliat,.
00~

I

Mr. Crockett:. Suppose I clarify the· question and put it
thi.s way.

Bv Mr. Crockett:.Q. Mr. Chilcotte, based upon your experience as a builderover some thirty-five years, from the existing structure orfrom the original structure for which this building was intended, do you feel that it would be practical to reconstruct
tbat building; into a single-family dwellingf
A. Well, if it was mine, I would not, because it would cost
too much money, and after I finished it I wouldn't have nothing.
Q. Would you state the reasons behind that?
A. Because it is not constructed for a private residence.
YoJI would have to change the rooms around because nobody
would have a little 10xl2 living room or llxl2, something like·
that. I would not, and to cut that room down two· stories,.
it would not be worth the money.

~
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H. R. Chilcotte.
page 31 ~

Q. :B·or what waH the building originally constructed 1
A. Apartment house, the way I understand it.
Q. ,vhat did you indicate the size of the rooms were, approximately f
·
A. Well, I should say the average room might run from
12x12 down to lOxlO, something like that, one right over the
other. There might be some variation in one another, but
the joists are all there.
If you remodeled it iflto a home, a nice looking home, it
would cost too much money, absolutely too much money.
Q. Mr. Chilcotte, as 1 understand your testimony, if the
building were constructed as a one-family dwelling, it would
not have any practit:al value 1
A. vVell, I do not know. I wou]d not think that present ·
building would have any practiea] value. The family might
spend a lot of money on it, but you would never get your money
out of it. That is what I would be looking for if I was investing in it.
Q. Mr. Chilcotte, in your building· experience here in Alexandria, you have done quite a bit of remodeling¥
A. Yes.
Q. Are you familiar with what you encounter in a situation like this?
A. Yes, like you got up there.
page 32 ~ Q. You feel in your opinion that the cost to convert this building into a single-family dwelling
would be prohibitive!
A. Yes, sir, I do.
Mr. Phillips: If your Honor please, we would like to ask
him on some other things in that ordinance.
Q. I just want to ask you one or two things on this ordinance. You have stated in your opinion and from your experience as a builder that it would not be practical to convert this property into a single-family unit.
·
Do you feel in your opinion, whether the property could
he practicallv converted into a pri \7 ate school?
A. What, one-story or two or three or four 1 I do not think
so. It would be practical the same thing as fixing up that
apartment house. This' is all small rooms.
Q. ,vhat would you encounter in such an undertaking?
A. If you could just use the ~ame rooms, if you changed the
partitions like I rmt in gfrdcrs, it is rather some money. Labor
iEI rather high, rather high.
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Mr. Boothe: Your Honor: at this point I would just like to
note an objection. I was going to save it, thinking Mr. Chilc0tte was throug·b, but I want to object to this line of testimony
on which he is being questioned now, on the ground he is not
qualified to know the needs of schools, residences, boarding
houses and so forth, he just being a contractor.
page 33 ~ He knows the structure of the building and the
cost of work, but he does not know the needs. I do
not think he has been qualified.
The Court: I do not think so, either.
Mr. Boothe: And I was going to move to strike his testimony.
The Court: · As to that part of it, yes.
Mr. Crockett: Your witness, Mr. Boothe.

CROSS EXAMINATION.
By Mr. Boothe:
Q. Mr. Chilcotte, as I understand, it is your feeling that the
cost of going into that building and changing around the
whole interior would be rather impractical and prohibitive?
A. Yes, sir.
Q. That is what you mean, if you go in there and change
what is there now, it would cost a Iott .
.A. I would cost a whole lot of money.
Mr. Boothe: That is all.
Thereupon

W. R. MANCHESTER,
was called as a witness by counsel for Plaintiff and, having
heen first duly sworn, was examined and testified as follows :

DIRECT EXAMINATION.
Bv Mr. Crockett:
..
Q. Will you state you name and address!
page 34 ~ A. "\V. R. Manchester, Alexandria, Virgi.mh.
Q. In what business or profession are you eng-aged?
.
A. Building and contractmg.
Q. How long have you been engaged. in the building and
contracting business?
A. Since 1946.
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Q. Mr. Manchester, have you had occasion to inspect the
J)rcmises designated as 2207 King Street Road in Alexandria Y
A. Yes, sir. I inspected the premises during the past week.
Q. What kind of a structure did you find there?
A. It is a frame, four-story structure.
Q. How is the interior designed 1
A. It was obviously designed for apartment purposes. As
I recall, it had a total of nine apartments in it, two on every
iioor except the g-round floor, which had three apartments.
Q. From your experience as a builder, Mr. l\fanchester,
what is your opinion with respect to converting this property
to a single-family dwelling t
A. Well, it would be quite a major operation because the
,entire building is very badly cut up hecause of this original
purpose. That is, the rooms are small and in most instances,
I believe, the apartments had two rooms, a bath and a kitchen,
.and several perhaps one additional smaller room.
The net result would be there would be considerpage 35 } able changing of partitions in order to adapt to ·a
single-family dwelling, plus the fact it is an extremely larg·e building and it would take considerable care and
effort and design to make a single building out of it for singlefamily occupancy.
Q. Could you give the Court any estimate as to what it
would cost to convert this property into a single-family dwelling?
A. I do not believe I could, for this reason, that unless a
design was prepared to make it suitable for a single-family
·dwelling, it would be purely a guess because I would have no
lJasis to determine the cost.
Q. But to convert it to any single-family dwelling, do you
feel it would be practical to do so?
A. No, I certainly do not.
Q. As the structure now stands on the property, Mr. Manchester, in your opinion as a building contractor, do you think
that the property has any salvage value?
A. You mean in so far as tearing the structure down is con·cernedi
Q. That is right.
A. I would question it very much because about the only
thing in the building that would have any salvage value would
probably be the framing, the fixtures being quite outdated,
would have very little value.
In fact, I know of nothing in the building that would have
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any value at all except the framing itself, possibly
the boiler, but as far as I am concerned, I do not
know the condition of the boiler.
Q.. Mr. Manchester, in your opinion, would it he practical.
to convert this building into a church, a convent or monastery!
page 36

~

Mr.. Boothe: I do not think Mr. Manchester is going to bein any way qualified to answer those questions, any more tha11
the Court is.
Mr. Phillips: If your Honor please, I would say this, that
he knows what the building was built for, he knows what
churches and schools are, what sanitariums are, he knows as
n practical builder and business man what could be done and
what could not be done, what is required and what is not required, and it would certainly seem to me he is in a betterposition, a man engaged in that type of business, than anyone·
else, to know if it could be used for some other purpose.
The Court : It seems to me from his experience he bas,
already testified it would not be practical to repair it and huild
it into a private dewlling house. I should think from bis experienceMr. Boothe: I will withdraw my objection.

By l\Ir. Crockett:
Q...Would you answer that, as to whether or not in youropinion as a builder it would be practical to convert this property into a church, convent or monastery?
A. It certainly would not be practical to conpage 37 ~ vert it into a church. The desig·n is not there. I
assume by a church you mean a building with an
auditorium and seating capacity.
As. far as the monastery is concerned, I assume that woulct
be something on tlrn order of not a rooming house, necessarily,.
b11t it would have a numbe1: of rooms used for living purposes,.
which I would assume it could be converted for tliat purpose at ·
a considerable expense.
What was the third one f
Q. A convent.
A. A convent. I do not believe it would be practical because·
that would pTohably go under the same category as a school,
which the building undoubtedly is not designed for. It was·
desig'Iled for an apartment building and would not have the
design to be used as a school building.
Q. Do· you feel in your opinion it could be converted into,
a school of some sort t
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A. No, for the same reason I mentioned for a convent, it
dues not have the design load for school room purposes, not
even in the fire code. ·
Q. Do you think it would be practical to convert it into a
public building 1
A. I do not believe it would, because you would be dealing
with the design loads again. It was designed for residential
nnd apartment purposes.
Q. Do you feel, :Mr. l\Ianchester, that this strucpage 38 ~ ture has any practical va]ue whatsoever?
Mr. Boot]1e: Your Honor, I would like to know what be
means by ''practical.''
The Court: You mean other than as an apartmenU
::M:r. Crockett: Other than as an apartment house.
A. In my opinion, it does not, because of the excessive cost
in putting it into any condition to use it for anything other
than an apartment building.
::M:r. Crockett: That is all.
CROSS EXAMINATION.

By Mr. Boothe:
·Q. Mr. Manchester, you, as I understand, feel that the cost
of converting this to a suitable single-family residence would
make such conversion impractical, is that correct?
A. That is my opinion, yes, sir.
Q. Did you know this property before the fire f
A. No, I did not.
Q. Have you ever been in it before last week?
A. Never was in it before.
Q. You were able to see the g·eneral scheme, interior scheme
of the building, when you went into it, were you not 7
A. Yes, sir.
Q. If that building were repaired just as it was, a singlefamily could live in the house, could it noU
A. Oh, certainly.
page 39 ~
Q. A large family could live in the house, could
it noU
.
A. Yes, sir.
.
Q. A large family with roomers or boarders could live in
1he house, could it not T
A. Yes, sir.
Q. So you do not mean hy your testimony to say that even
if the property were put back exactly as it was bef01~e, that a
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family and other people could not live in there, do you 7
A. No, I did not intend to say they could not live in it.
Q. \Vhat you meant was, to make it an attractive, singlefamily residence, you would have to spend so much money on
it that you do not think it would be worth while¥
A. That is correct.
Q. That is what you meant;f
A. Yes, sir.
Q. As a matter of fact, the building could have been recons~ructed in its prior foi·m, leaving out all but one or two kitchens, could it not, and have been used by a iargc family or by
n number of people T
A. That is right.
Q. Did you mean by your last statement that in your opinion, unless this building could have been rebuilt as an apartment house on January 9, 1951, it had no value
pag·e 40 ~ whatsoever 1
A. Well, I would say no practical value.
Q. Would it not have had value to a large family who
wanted to move into it as a residence ·1
A. On the basis of repairing it in what manner, as it was,
ns an apartmenU
·
Q. Yes, indeed.
A. I think that is a matter of determination of value.
Q. That is rig·ht, in other words, if there were persons who
were looking for a large place like that, it mig·ht have value to
them, might it not f
A. It is possible.
Q. Is not what you meant really to say that in your opinion
ns of the time of this fire, it bad more value as an apartment
house than for a single-family residence or the uses that you
could think of?
A. That is right. It would have more value as an apartment house than anything else.
Q. That is correct, and if it could be put back into its shape
prior to the fire, it would have more value as an apartment
house than anything else, in your opinion 1
A. That is what it was designed for.
Q. When you say it was designed for that, did you look at
the construction of this,
·
A. As much as you could see of it, yes.
page 41 r Q. I believe you stated that on the first floor
there were three apartments?
A. That is correct.
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Q. And on each, first, second, third and fourth, there are
two eachf
A. That is correct.
Q. On the first floor, how many rooms were there in each of
those apartments, if you recall f
A. As I recall, I believe(~. You can go in the fro11t door to _your right do you recall
.a small apartment there?
.l\.. Yes, I believe it had one room, not larg·e, and a small
kitchen and a small bath.
Q. And to the rear of that, do you recall the apartment 1
A. To the rear of .that, there was quite a large room, small
kitchen and bath, and sort of a little porch or enclosed room
back of that.
Q. On the left, on the first floor as you entered, what was
the situation?
·
A. I believe there was one apartment there, with possibly
two rooms.
Q. Two bedrooms and bath and kitchen 1
A. There were two rooms. I do not know whether they
were bedrooms in the shape they were in.
Q. Do you recall roug·hly the size of those rooms¥
page 42 ~ Was Mr. Chilcotte approximately correct when he
stated they were 12xl.2 and .some were lOxlO?
A. That is correct: running down in size, as I recall.
Q. As an apartment, those rooms would be used as living
rooms and bedrooms f
A. I would assume so. Possibly one was a living room and
one was a bedroom.
Q. Going above the first floor, the pattern on the second
and third floors was substantially the same, was it not, with
two rooms, kitchen and bath on each side of a central corridor?
A. That is approximately correct.
Q. And the fourth floor was similar to the second and the
third floor, except the windov{s, of course, were placed dif. ferently7
A. Slightly smaller, but basically the same.
Mr. Boothe: I think that is all, your Honor.
RE-DIRECT EXAMINATION.
By Mr. Crockett:
Q. Mr. Manchester, each one of those apartment units of
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the nine apartments had a bathroom in it, isn't that correcU.'
A. That is correct.
Q. Each one of them had a kitchen in it,. is that correct"?
A. That is correct.
Q. Are all of the apartments equipped for a
pege 43 ~ kitchen and bathroom in each of the apartments 'l
A.. That is correct.
Q. In other words, there were nine bathrooms,. then, in the,
building, and nine kitchens,. is that correct 1
A. That is correct.
Q. Did I understand you on direct examination to testify
that it would cost more to convert this p1'0perty to any singlefamily unit than the building would be worth t
A. I think I stated it this way, when you asked the cost,.
·what it would cost to convert, it would be impossible to state'.
a cost without a design, having an estimate there.
';rhe building, in my opinion, as it now stands, would not be·
a desirable single-family dwelling, by any means,. due to the,
layout of the building, the great number of 1·ooms, the way it.
is cut np, and so f 01:th.
Q. Are there any doors between the separate apartments f
A. Well, the apartments· are- each entered by doors from
the corridors, and then, of course, the individual apartments,
are all interconnecting,. I mean,. the rooms in the individual
apartments.
Mr. Crockett:

That is all.

RE-CROSS EXA:MINATION.,
By Mr. Boothe :
Q. You testified there were nine- kitchens in it r
A. That is correct.
page 44 ~
Q. If the property we1·e re built to its prior
condition, except the kitchen :fixtures were· removed
entirely from seven or eight of the kitchens, there would beno greater cost in repairing those rooms·, sealing off the pipe,
and removing· the :fixtures, than i.t would be in replacing the·
fhtures, would it, in the kitchens·?
A. No.
Q. In other words, yon could put it back without turning
1be kitchens back into kitchens 1 You could repair the structure withoutA. Certainly.
Q. Also, in reg·ard to these doors opening up, as a matter
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of fact, on each floor there are doors from every apartment
that lead either into the corridor or into the next apartment,
ex.cept the apartment on the first floor right, is that not correct, where you have one room and a kitchen and a dining
room and you cannot go through from that apartment to the
apartment behind it?
A. No. You cannot go directly through that.
Q. But in all the other apartments, the rooms open up either
into each other or into the corridor 'f
A. That is correct.
Q. In other words, there is no scaling off of apartments
separately through this building f
A. No. They are individual units that you have
page 45 ~ access to them through the corridors.
:Mr. Boothe: That is all.
RE-DIRECT EXAMINATION.
By Mr. Crockett:
Q. Mr. Manchester, if you were the owner of this building,
do you feel that it would be practical to do anything· along any
of these purposes¥

Mr. Boothe: I object to that question.
The Court: Objection sustained.
Mr. Crockett: I would like to 1mve the record show what
the answer would be, if your Honor please.
The Court: It has already been answered as far as I am
concerned. G.o ahead.

Bv Mr. Crockett:
·Q. Would you answer the question 1
A.

·wm you state that again 1

Mr. Crockett: Read the question.
(The pending question was read.)
The witness: No, I do not.
Mr. Crockett: Tl1at fa all.
Thereupon
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RANDALL J. HICKS,
was called as a witness by c(:mnsel for Plaintiff and, having
bPen first duly .sworn, was examine_d and te_stified as follows::
...
. ..
.
DIRECT EXAMINATION.
pag·e 46

~

.

.

By Mr. Crockett :
· Q.. Will you state your full name and residence?
A. RandaU. J. Hicks, 1302· Admiral Ddve-, Fairfax, County:
Q. In what business or profession aie you engaged? .
A. Real estate, insurance broker.
Q. How long have· you been so engaged f
A. Approximately eight years.
·
Q. Have-:you had occasion·to· see the property located at
j207 King Street Road in the City·of Alexandria, Virginia? ·.
A. The exterior, only.
·
·
·
Q. You are· familiar with real estate within the City of
Alexandria and tbe demand for same, is that c·orrect?
A. Yes, I am~ ·
.
Q. :M:r. Hicks, if I should tell you that the inside of that
building contained nine apartment· units., approximately 27
rooms, and: I would ask you in your opinion whether or not
that pro.perty would have a· value or there would be a demand
for that property as a sing-le-family dwelling-? ·, ·
··
A. Not in its present condition.
Q. Either in its present condition or in the condition it was
prior to the- fire·i
· ··
A. I would· sav there would be no demand from a sale's
point of view. There would be little demand, in· my opinion,.- "fo-r rental, except lo,v rent; which would make it
page 47 ~ economically unprofitable.
·
· ,
:.\ Q. You do not feel in your opinion that there
would be anyi demand· as a- sing·le-family unit for- this struc-·
ture containing approximately nine· individual units?·
A. I feel it would be so impractical there would be no demand for it as an individual unit at all.
Q. Do you feel in your opinion that the structure would
have any demand as a school, sanitorium, church, convenU ·
A. I would say it would 1Je impractical and practically have
no demand at all for any one of those because of its design.
In my opinion, it would have no demand for any of those. I
am speaking now from the point-of view that somebody would'
pay for a building.
· ··
'
Q. And it would have no demand in your opinion as a singlefamily dwellingf .
·
·
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A.
en, I would say this .. It would have no demand from
the standpoint of someone purchasing it for the purpose of
living· in it Of course, if the. property· belonged to someone·
:and they would choose to repair it and live~ in it~ it would be
t0f use.·
.
.
· I am speaking· strictly of demands in the form of someone
going out and purchasing a place to live. I feel it has no value
whatever for ·that i:mrpose~ ·
·
Q. If it were put hack, Mr. Hicks, in the condition it was
in prior to the fire,- being a building containing nine
page 48 } individual apartments,· do' j ou think it would have
· · any rental value· as a sirigle-family .·unit? · · ·
A. If you mean rental value from·the standpoint" of paying
:a profit to someone to put itback; 110.; because if-you 'mean·from
the standpoint would someone rent it,yes, tliere·would·~be·:al.:
ways someone who .would rent it, blit. I do n·ot think it would
be eco11omical and profitable to rent it as an apai·tment. The.re
would be no profit, in it as a venture.· .· :·
.. ,
Q. It.is correct, is it not, Mr. ·Hicks, that in your opinion
the cost of putting this building back into ·condition would not
justify the rent that would be receivable from ·the property
:~s a single-family unit? · · ·
.·
·
·
: A. In my opinion,· the cost of putting it back into apartments would far. exceed the value you could get for r'ent from
it.
.
' .
•' . . .
.
1

Mr. Crockett : ~bank you.

CROSS EXAMINATION.
By Mr. Boothe:
· Q. Mr. Hicks., I believe you also testified that if the prop•erty were in repair as "it was before the fire, for instance, that
it would have .a rental value rind even a sale value, even for a
small, single family? . ·
· A. I believe I said it would have no sale value in my opinion
:as such, for ·an apartment hou·se. I do n·ot think ·a client looking for an·apartment house would buy that because
page 49 } of the price. ·
·
··
·
·
·
Q. Yori. mean a client looking for a single-family
Tesidence T ·
·
·
·
i A. No, a client looking for an apartment.
Didn't you ask
me as it originally was~ as a particular building·? ·
·
Q~ Yes.
.
·
·
A. In t~at case, I do not think ~t would ~ave any value from
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tlle standpoint of a client purchasing an apartment house as:
such., because of the low yield of return he would get, compared with what he could purchase elsewhere that would bring·
a higher yield.
Q. You mean even as an apartment l10usc it would have a:
low value7
A. A very limited value,. in my opinion, from an investment
point of view.
Q. As an apartment ho~1se?
A. That is right.
_ .
Q. In othe1· words, you are looking at that particular structure from an investment point of view, and you feel from an
investment point of view it would have· a very limited value
from any user
A. That is right.
Q. Whether you used it as an apartment or usecl it as a
single-family residence, it would have a very limited' value¥
A. In my opinion, it woul~l. .
page 50! ~ Q. Were you familiar with the property before,
the· fire 1·
A. No, I was not.
Q. It goes back two years 1·
A. No·, I was not.
Q. I ·believe you did testify you had only s·een itA. From the exterior.
Q. .And you were basing your testimony on the hypotl1cticaI
facts given by Mr. Crockett 7
A. I was basing my statement on my reaction to its physical condition from an exterior inspection.
Q.. At the present time1
A. At the present time.
.
Q. As· I understand it, then, what in effect you are saying·
is that you do not think it !ms investment value at the present
time as an apartment house· or, really, any appreciable value·
for any other purpose?
A. Speaking from a market point of view, ye-s ..
Q. I believe you also testified if the property were actually
in repair, you did not have to go through the cost of repairing· it, assuming the· cost of repairing it now, if' it were in re-.
pair, then., of course, it would lmve some investment value?
A. I said it would have some use· value, yes. I still do not
think it would have any investment value on a comparable·
.
basis of' what could be purchased for the same numpag·e 51 ~ ber .of _apartments that would be available.
·
Q.. In other words, is tllis not true, that in tak-
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ing into consideration or figuring its value, you would figure
the cost of its original purchase price t
.
A. No. I would figure our reproduction costs, and I have
no way of findin~· what the original structure value would be.
The only way I could arrive at it with any degree of accuracy
at all is to figure it on reproduction cost and that would be
pretty heavy with that sfred building:.
Q. In other words, what you are talking about is theA. If it was built brand new today.
Q. In other words, if it were built°hrand new today., it would
not be economical?
A. It would have no sales value in rny opinion for anyone
investing money in an apartment building.
l\Ir. Boothe: I think that is all.

RE-DIR~JCT EXAl\IINATION.
By Mr. Crockett:
Q. ]\fr. Hicks, I just want to clear up two or. three points
here. Assuming the building were put in livable condition or
in the condition it was prior to tJ1e fire as a nine-unit apartment building, those units would have rental value, is that
correctf
A. In my opinion, they would have some rental value. It
would be a very low rental value, in my opinion.
page 52 ~
Q. They would have some rental value!
A. Yes.
Q. From the point of view of a single-family residence, do
you think the structure, if put back in the condition prior to
the fire-that is., a nine-unit apartment-would have any
rental value as a single-family i·esidence?
A. It would have some rental value, of course. There would
be someone that would rent it to live in, no matter what you
have,. but it would not be of any value from the standpoint of
an investor to put money in it to rent it.
You could put a tent out there. and rent it. It would have
some value, but a very low rental value, in my opinion, not a
sound rental value that would justify anybody investing money
in it.
Q. Do I understand you to say this, that as a nine-unit
apartment building1\fr. Boothe: Your Honor, I do not want to object., but I
do not want Mr. Crockett testifying. I have not objected this
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morning. He has been asking these direct questions on direct
examination and redirect examination, and we have this wit11ess' testimony and it is pretty clear. I do not see that we
have to go over it again. I think Mr. Crockett ought to confine himself to questions w hicb are not leading.
The Court : It was leading.
Mr. Boothe: I have not objected before, but we
page 53 ~ have to find out what he does think. I think it is
pretty clear what he does think.
Mr. Crockett: That is all.
Bv the Court:
·Q. Mr. Hicks, I rather gathered from your testimony that
it is your opinion that this building, if it were lJaek in the condition it was before the fire, did not have much value then?
Is that right 7
A. In my opinion, no.
Q. That is due mainly to the type of construction?
A. It is the design and the type of construction and the conditions there.
Q. I am speaking of the condition it was in i
A. The condition it was in, yes.
The Court: All right.
Mr. Crockett: That is all we have.
Thereupon

A.R.LASH
was called as a witness by counsel for Defendants and., having
been first duly ·sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Boothe:
Q. You are Mr. A. R. Lash, the City Building Inspector of
the City of Alexandria 7 ,
A. Yes, sir.
page 54 ~ Q. How long have you served in that capacity?
A. Over 17 vea rs.
Q. As the City Building Inspector, are you entrusted with
the enforcement of the building code of the City of Alexandria!
A. Yes, sir.
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Q. c·an you tell the Court, first of all, what tlJC so-called fire
:zone is in the City of Alexandria?
A. In so far as its physical limits or geographical limits
·a re concerned, the southern boundary of the fire limit is
Franklin Street., the northern boundary is Potomac River on
the east, and the right-of-way of the Richmond, Fredericksburg & Potomac Railway on the west.
However, there is a provision or an amendment to the building code which also includes within the· terms of the fire limits
·any areas that are zoned below the R 5 zone, I am sure.
That is something that you would have to refer to a record
·on. Formerly it was rather simple because we only had the
four or five zones, but now we have quite a few, and I do not
remember all of the new zones which have been included within the fire limits.
Q. Let me ask you this question. Can you tell us whether
·or not on January 9, 1951, the premises at 2207 King Str.eet
were witliin or witbout the fire zone?
page 55 }- A. They were without the fire limits., beyond the
fire limits, from both points of view, from the point
of view of tl1e physical limits and also the general classifica-tion.
Q. Would the reconstruction of a frame building at this
.address on January 9, 1951, have been prohibited then by the
fire laws or the building code? ·
A. Not for all uses.
Q. For what uses would reconstruction have been permitted?
A. Permitted f
Q. Yes.
A. Well, reconstruction would have been permitted for a
·single-family residence, reconstruction would most likely have
been permitted for a small convent, a convent with four or
five occupants, a monastery with the same number of occupants.
Q. Let me interrupt you. See if I can put it this way.
·would reconstruction have been permitted for all or any
part of the uses permitted in the A Residence Zone in which
this property was located?
A. I would have to answer that by saying part., because it
would not be permitted-I mean, it could not be issued for re:eonstruction of all the uses indicated in that chapter.
Q. I hand you copy of City Ordinance No. 595 and ask you
if you can tell us for what purposes reconstruction
page 56} would have been permitted?
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A. Permitted 1
Q. Yes,,sir, among· the uses there listed f
A. Well,· it would have been permitted for a convent or
monastery, for a single dwelling, for accessory buildings to
a park, public park or playground, or for accessory buildings
to a public building, bearing in mind that is land with publicownership. That is not a specific occupancy like a courthouse ..
An accessory building to a school-the principal building
could not have been built of frame, but an accessory building
could. Did you want me to go into the A Zone also¥
Q. Yes, sir. As a matter of fact, the uses permitted in A
include both A and lA, do they not t
A. Yes, sir.
Q. All rightt
A. An accessory building of frame construction could have
been built for an aviation field, a bus passenger station, a
cemetery, a children's home., private club, farm and buildings
incidental thereto.
I hesitate to comment on a family .home because I cannot
visualize what it means .
.Accessory building to a gTavel pit, sand pit, green house,.
accessory building to a hospital, nursery, horticulturai, orphanage, and possibly an accessory building to this No. 13.
public utility building construction, and use for
page 57 ~ non-manufacturing purposes, accessory building to
public water works, riding academy, truck garden,
probably a number of others that I cannot visualize.
Q. Could the property have been constructed for use as a
rooming house or boarding house?
A. Assuming that that would have been permitted under
the zoning law.
Mr. Boothe: I think that is all.

CROSS EXAMINATION.
By Mr. Phillips:
Q. Mr. Lash., you have detailed the different permissible
uses under the zoning ordinance then in effect, but now, relating those uses to this particular property, it is certainly not
practical from the standpoint of a cemetery!

The ·witness: If the Court please, I am reluctant to use
the word "practical" because I am not qualified-tl1at is
something that would have to be determined by some prospec-
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· tive occupant. I think we had better confine our remarks to
the use of the term "efficicn t ".

Q. .You have only told what the law says, and that is all you
intend to do f
The Court: Suppose you use ·the word "efficient," then.

Q. How was that, efficiently?
.A.. I think we could approach it as to the use for
page 58 ~ wllich tl1e building· wonld lend itself, the maximum
or the degTee of efficiency.
Q. That is a direct approach. I cannot object to that approach. I would like to have your comment on it., t11e possible
use as a cemetery, from that standpoint of efficient use of it?
A. It could be used for a cemetery.
Q. The house 'f
A. The site.
Q. Not tl1e site. vVe are taiking about the house?
A. My comment in relation to cemetery was that an accessory building could be built of frame or rebuilt of frame to
serve such a purpose, an accessory building for a cemetery.
I did not indicate that the building itself would lend itself as
a mausoleum.
Q. Is there any cemetery in that vicinity!
A. About half a mile from there.
Q. The Ivy Hill is the closest one tl1ere ¥
A. I believe it is the closest.
·
Q. Do you know of any possible use that a cemetery could
make of this f
A. We both know the principal function of a cemetery, and
there is, I believe, some unimproved space on the lot.
The Court: It is not a question of use of the lot; it is a question of the us~ of the building.
page 59 ~ The Witness: Well, I feel that the building could
be used-a part of it could be used as an accessory
building for a cemetery.
By Mr. Phillips:
Q. Could it be efficiently used in the range of the costs that
would be incurred in putting it to that use T
A. I cannot answer any question of costs.
Q. So you can only answer from the standpoint that the law
says it could have been used for a cemetery?
.
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A. Accessory building for a cemetery.
.
·
Q. And you are not in a position to say whether any practical use could be made of it?
A. That is something that would relate to the te~ant,
whether it is practical for him or not.
Q. I say, you are not in a position to relate that the church,,
eonvent or monastery-I understood you to say it could be
used for a monastery or convent for about four or five occupants. Why did you limit it to four or five occupants?
A. Because I would not like to testify that it could have an
unlimited number of people.
Q. Who determines that f
A. The building code would determine that.
Q. Is there anything in the building· code that you know
that does fix that?
A. Yes, but I am not prepared to recite those
page 60 ~ provisions, but I am prepared to state that the
building code would not permit an unlimited number of people.
.
Q. Would it permit 29 rooms being occupied for living
quarters!
A. I think so.
Q. It would permit 29 rooms to be occupied for living quarters under the building code, if it were put back in the condition it was before?
A. Yes, sir.
Q. There would not be any restrictions if they asked for a
permit to convert that to· a rooming house? They could get
a permit to plit it back in the condition it was before Y
A. I did not say that.·
Q. That is ,vhat I am trying to find out?
A. You just started talking about a monastery or convent,
and now you are talking about rooming houses.
Q. You limited it to four or five occupants?
A. I limited it to four or five occupants because the answer
would not be an unlimited number of people, and I db not want
the Court fo feel· we would allow a couple of hundred people
to come in there because that would be further restricted bvQ. I am trying to find out what restrictions there would ·be.
"\\There is the line drawn 7
A. I would have to introduce the building code
page 61 ~ and actually peruse it. I do not attempt to keep all
those figures in my mind.
Q. You say you do not know whether a rooming house is
permissible or not, do you?
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A. I do not.
Q. I asked you the·q.uestion and you answered it., possibly
:29 could.
.
Mr. Bo9the: ~fr. Phillips., could we straighten that ouU
He ·said he did not know whether a rooming house was permissible. You mean by the zoning 1
·
lvir. Phillips: Yes. He does not know about that.

By Mr. Phillips:
.
Q. You said it was possible 29 could be accommodated in
-.there1
A. That is possible. I would not like to .state that positively.
Q. \Vell, what I would like to get is some positive testimony.
In other words, where is the line drawn here J
A. The building code is .a rather large volume, contains a
number of provisions, and I have over ·almost 200 pages in
it, and I have never attempted to commit all of those details
to my memory, and this is a somewhat rather rarely used provision, those provisions relating to convents, and I do not have
them in my memory freely.
Q. What is intended to be the effect of your testipage 62 ~ mony?
A. I do not know.
Q. Respecting what is in the ordinance., or do you intend to
go beyond the ordinance and give effect to some other testimonyi
A. I am not trying to give effect to anything. I am merely
answering the questions as they have been presented to me.
Q. Mr. Boothe asked you a question if the cemetery were
· permitted and you said, yes. He asked you if a church were
permitted ancl you said, yes, and a monastery, that was permitted, but you said-not the church, I take it?
.
A. That was from the law, not from memory.
Q. And then you limited it on the question of the monastery
and convent, and then he asked you about sing-le-family dwelling. You said a public park or playground., sanitorium-I do
not know what your answer was to that 1
A. I said it permitted accessory buildings incident to those
several described use8. I ·think it is number 19.
Q. I am reading from use regulations.
A. It follows the last specifically recited use on that page
:you are looking at. It says accessory building, I .believe, inci-
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dent to tlie above: That was my answer to· Mr. Boothe's question..

_

Q. But you do ,not attempt to testify whether any of these·
uses. (hat are· permissible, it would be practical to,
page 63'- f apply them to tliis particular property?
A. I cmmot testify a:s to- whether it would be:
practical because 1 am not qualified for it.
Q. All you are testifying to is what was in here¥
A. That is right. That was the question. I do not believe·
it was your intention to ask me whetl1er something· was prac-tical t'
Mr. Boothe·: I was only asking the witness what was permissible under this ordinance and primarily under the building·code.
The Witness: Not whetlier it was practicar, because I did'.
not understand it that way.
Mr. Boothe : I was basing all my questions on the- fire laws,.
whether the fire· laws· prohibited t1ie reconstruction of this:
building OT not.
Mr. Phillips: I understood him to say he did not know·
about the :fire laws.
The· Witness: I did say that I could not remember all of
the new zone classifications to which has been extended the·
restrictions imposed on the fire limits, but I can positively
state that at the Hme-, under t1ie fire code, on this building the·
general classification was not one that would make rt a part
of the City fire limits. Is that substantially coTrecU
Mr. Boothe: That is· right.. ·
page 64

f

By Mr. Phillips·:
Q. As of that time., but what about this time!:
Do you know?
A. I am sure it is still not within the City fire· limits ..
Q. You feel con:fidenU
A. I 'feel confident. I would like not to be· held responsible
for that.
Q. There was one thing, Mr. Lash. You started off, when
I used the word "practical," you said you wouid ratl1er phrase·
it in terms of efficient use of· itt·
A. Well, if you do not mind, I will explain why, because the·
building could probably, as previous testimony has been
offered, attain its maximum efficiency from the standpoint of'
its productiveness to the investor and occupant as au apart--
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ment., and from there on down to other uses, it would gradually decrease in efficiency.
That is why I preferred to use that, but whether it would
be practical for the owner to use it as a sing·le residence, the
owner would know it. I would not know that. I do not know
what the i'equirements or needs of the owner are when be
plans a residence.
Q. You do not know what the demand for a place like that
would be, if done over 1
A. No.
Q. You do not know what the demands would be
page 65 ~ from the standpoint of any use in those classifications here ¥
A. Only so far as I would be concerned.
Q. But from any.,A..•. I do not feel qualified to tcstj fy on those things. They
are purely in the realm of surmise.
Mr. Phillips: I think that is all.

RE-DIRECT EXAMINATION.
By Mr. Boothe:
Q. As a matter of fact, you would have a demand for a
single place like this in your family, would you not Y
A. Do I have to answer that?
Q. VV ould you not?
A. I have a family that is a little above average, numeri.
cally.
Q. How many are in your family¥ ·
A. Nine.
Mr. Phillips: I do not know that that has anything to do
with it. I do not know that Mr. Lash has got to the point that
he needs 29 rooms.
l\Ir. Boothe: That is all.
Mr. Phillips: If·your Honor please, I made a statement in
here this morning and I thought I was correct. I would like
to tell the Court where I got the statement.
It was my understanding a suit' had been filed
page 66 r for mandamus and that there was a decision against
it, and if I may read a letter, I got the information
from this letter which :Mrs. \Veinstein bad, from Messrs. Gibson & Hix, Lytton H. Gibson, and it is dated October 16, 1951.

c--.
,,,,..:;

Supreme Court of Appeals of Virginia

A. R. Lash.
(~Ir. Phillips read letter.)

Mr. Phillips: That was the basis for our representation
~hat they had been turned down.
The Court: There was a demurrer filed in that case, and
I do not recall whether it was heard or not, but the order itself, the order dismissing the case, was in the form of a nonsuit entered by Judge Sinclair. It may be possible that the
demurrer was argued and it might have become apparent to
the attorneys what the result was going to be and they took
a non-suit. I do not know. .
Mr. Phillips: That is the reason I made the statement,
and I never checked on it because when the Attorney says
it has been donelVIr. Boothe: I am sure, sir, that you, like all of us, sometimes make a statement that you naturally have every reason
t.o believe is correct, and it might turn out differently. I do
1.he same thing, so I would not blame you.
Mr. Phillips:. I wanted to get that correct because sometimes courts take action but then counsel do not present an
order and then it appears-The Court: I expect what happened, the depage 67 ~ murrer was argued and rather than have an order
entered overruling it or sustaining it, whatever it
might have been, they just took a non-suit.
Mr. Phillips: I do not think it is material, but for whatever
it is worth, I would like to have this in the record.
:Mr. Boothe: Thank you, I would rather not have it in the
record
The Court: I think .your explanation is sufficient. It is in
the record, but as far as the letter is concerned, I do not
think it has any relevancy except to explain why you said that.
lVIr. Phillips: The only thing is, we do not have any record
here showing what the Court indicated what it was going to
do, and if the Court told counsel at that timeThe Court: The letter says that. it does not say differently.
l\Ir. Phillips: It says he noted exceptions.
The Court: The record does not show that. I do not see
how they could expect to except to a non-suit.
:Mr. Phillips: It ·recites a loss of the argument.
The Court: ,vhether they did or not, I do not know, but
certainly there i~ nothing in the record.
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:Thereupon

W. SELDEN w·ASHINGTON
:page 68 } was called as a witness by counsel for Defendants,
and, having been first duly sworn, was .examined
:and testified as follows :

DIRECT EXAMINATION..
·Bv Mr. Boothe::
"'Q. ·wm you state your full name?
A. \V. Selden Washington, Alexandria, Virginia.
Q·. \Vhat is your bnslness.T
A. Real e.state broker.
Q. Huw long· have you been en;ga;ged in the business .of .r.eal
,estate broked
A. About 28 vears.
Q. Here in Alexandriaf
A. Yies, :sir.
Q~ You are familiar witl1 real e-sta'te va1ualions around this
:area, are you noU
A. Yes, ·sir, I think so.
Q. I believe you have testified in condemnation .suits for the
United States GovernmenU
A. Yes, sir, a good many times.
Q. And Virginia Electric Power CompanyJ

A. Yes, sir.
Q. Involving properties in Alexandria, Arlington and Fairfax?
A. Yes, sir.
Q. Have you had ·occasion rec·ently to go out and
page 69 r look over this property known as 2207 King Steet
Road?
A. Yes; sir, I did. Last Friday I looked at this piece of
Jlroperty.
Q. ·with whom did you go T
A. I went with Mr. R. L. Kane and you.
Q.. That is Mr. Louis Kane?
A.. Yes, sir
Q. What examination did you make of the property? Did
you go into it, first of all?
A. Yes, sir. We went in it from the first floor, through
the :first floor, and all tl1e other floors, including the fourth.
Q. Have you prepared a statement from the layout of the
1tpartment house?
A. Yes, sir. I made a little memorandum at the time we
·went through it. I have a copy of that memorandum. I
would be glad to read it.
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Q. Did you. prepare· that,. yourselft
A .. Yes, si1".
wasY.
.A. The lot is 65 foot frontage and on one side it is- 113 feef
and a fraction, and on the other side,. it is 120 feet and a fraction..
·
On the map that I saw, there was no dimension.
page 70 f given for the rear line, but I imagjne it is between
68 feet and 70 feet.
Q. After going through this' property, then,. from. top to,
bottom, did you form any opinion as to the valuation of this.
building as of t4e time right after the fire· on January 9., 1951 r
.A. Yes, sir..
The Court: .After-the fire t
Mr. Boothe : Yes.
By Mr. Boothe;
Q. Did you try to project it back to tI1~ time of' tlie· :fire y·
.A.. Yes. I tried to project my thinking back to that date.
Q. Did yon form any opinion as to the va:lue of the building for various uses as of that time f
A. Yes, sir,. I did..
Q. What valuation did yon place upon the- property, the·
buHdingt .
.A. I placed a valuation on the property, on the improvements the building, that ig, before the fire, at $24,300, and assuming that it wo1:1Id have cost $S,750. to put rt back fnto shape,.
I figured after the fire it had a value- of $15,550 for· use as:
apartments~
Q. Did you put any other valmrtions on it?
page· 71 f A. I figured tliat in my opinion it would probably
have a little less value- if it were to be- put back as a;
rooming hous·e, and I accordingly appreciated it a little· higlier,.
and in· my opinion the value of it after the fire a-s a- roqmingliouse was $12,850.
· Q. That co-nesponds or· compares with $15;550 as i:ts value·
as an. apartment house f
A .. Yes, sir.
Q. Did you place any other valuations on it r
A. Yes, I did. In my opinion, if it could on-ly I>e used as a
single-family dwelling after the fire, I figured it liad a· value of"
. $3,240~
Q. Let m.:e- ask yon this, would' you say singm-fami1y, for use
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for a single family in connection with your testimony, what
do you mean as a single family 1
A. ·when I project that figure, I have in mind a family of
five or six people.
·
Q. In other wore.ls, an ordinary sized family?
A.. Yes, sir.
Q. You were taking ·into consideration its value for an extraordinarily large family 1
A. No, sir, I was not.
Q. Or for a family living with nephews, grandchildren etc. 7
A. No, sir. I would put the value of a rooming
page 72 ~ house on it if it were going to be used for that purpose.
Q. In other words, your rooming house valuation is the
valuation you placed upon the property for the use of an extraordinarily large family?
A. Yes, sir.
Mr. Boothe : I think that is all.
CROSS EXAMI~ATION.
By Mr. PI1illips:
Q. That is, assuming it 'is permissible to use it as a rooming
house?
Mr. Boothe: That is right.
A. Yes, sir.
Q. l\Ir. Washington, let me see if I get these figures straight.
You projecte<l your thoughts back to the time after the fire,
· and you valued the improvements prior to the fire at $24,300?
A. Yes, sir.
Q. How did you arrive at that value?
A. ·wen, the building has 46,474 cubic feet in it. The dimensions of the main building are 33x:35x40 feet. · I figured that
at the time of the fire, to have built it of like materials would
have cost about sixty-five cents a cubic foot, which produced a
figure of $30,339. That did not include the porches and the
small basement. I figured that it would take· about $2,000 to
have done that, and that made $32,339 and I
page 73 ~ rounded it out to $32,400.
·
Q. You are using figures-you do not qualify to
give opinions as to the cost of construction, do you?
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A. Yes, sir.
Q. You dot

A. Yes, sir. I think it would have cost about sixty-five cents
n cubic foot to have rebuilt that house of like materials at
the time of the fire.
Q. You assume that it would cost about $8700. Those figures were given to you. They are not·your figures?
A. No. They were given to me.
Q. After that, if it could haYe been used for an apartment,
it would have been worth $15,550?
A. Before the improvements, before the restoration of it
and after the fire, in my opinion it had a value of $15,500.
Q. For an apartment house?
A. That is right, sir.
. Q. Then yon went on to say that as for a rooming house,
it w·ould have a value of $12,8501
A. Yes, sir.
Q. Was that before the improvements or after the improve·
ments?
A. That is after the fire.and before the improvements were
put on there~ I figured that before the fire it had a value of
$21,600, and with-the fire, $8750, as a result of dampage 74 ~ age, so it left a value of $12,850.
Q. That is if it could have been used for a rooming housei
A. Yes.
Q. How did you determine that?
A. I used the same production cost of $32,400, and I figured
it did not have quite as much value as a rooming house as it
lind or it would have as an apartment. In the first case, I
depreciated it 25%, and in the second case, I depreciated it
:J:3-1/3%, because I figured there was probably about that much
difference in the value between the building if it could be used
as an apartment house, as against a rooming house.
Q. ·what difference did that make from the standpoint of
your figures in the cost of putting it in condition for a rooming
house f Would you use the same figures as in an apartment
]1ouseY
A. I used the same figures and I felt it would cost about
the same to do it, if it were put in condition as a rooming
house. The only difference would have been the removal of
the fixtures in the kitchen, which would have been, I do not
think, more than the salvage value of those figures, so that for
all practical intents and purposes it could have been put back
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:as a rooming house for about the same net cost as it could have
for an apartment.
11age 75 } Q. Did you find out or make any inquiry into
what the building requirements would have been if
it had been converted to a rooming house?
A. No, but it is my understanding from the code that it
,could have been used as a rooming house.
Q. But assuming that, now, not agreeing with me in that,
but assuming, <lid yori figure out hmv much it would cost to
adapt it for a rooming house, that is, having in mind you
would have to get a permit to use it for that purpose? In
' other words, if you went to the building inspector's office :and
said, '' Here, we want a permit for a rooming house for this,''
is there just a question of doing what was done before, putting
it back in the way it was bcforl:, or ·are there other requirements?
A. No. If I understand it correctly, the only thing would
he if it were a rooming house, it cou[d only have only ·one
kitchen, so eight of those kitchens, the fixtures would have had
to be removed.
Q. Did you take it up with the building inspector "s office to
find out what it would have cost to adapt it to a rooming house!
A. No.
Q. So you do not know whether there were any other requirements when you have at least 29 people living in there,
in a rooming house, in those 29 rooms? ·
A. I do not say you have 29 people. I say if you
page 76 ~ 1iave 19 rentable rooms and :eight baths to serve
those rooms, as unfortunately you would have had
living quarters in one of the apartments, a building with a
kitchen on the first floor, for instanceQ. Did you detennine what r~nt you could get from those
rooms, what tl1c expense would be, and so forth Y
·
A. Yes. I think I estimated something on that. Here is
what I estimated, Mr. Phillips, on that.
I estimated if that had been put in condition as a rooming
house, with the fixtures removed from all of the kitchens except one, so that you had 19 rcntable rooms with eight baths
to serve those rooms, that that property would have, in reas·Onable times, had about $275 a month from somebody who
wanted to live in part of that house and rent rooms.
Q. Did you figure out whether that would be economical
f.o do?
A. Yes.
·Q. On what basis!
J
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A. I think if a person had-for instance, in the two: hundred1
Mock of North ·washington Street, the-re is a house that is.
:i;ented as a rooming house.
Q. Brick or frame Y
_
A. It is brick. The woman tirnt operates that house has·.
six rooms to rent,. and she pays $225 a month for it,.
page 77 ~ so in my judgment, a person would have no trouble,
and if they had a rental .of $275 a month, of making·
a paying pToposition out of this one, if they had 19 rooms to··
rent.
Q. Would yon compare the Washington Street property
with this .Property 1
A.. I would SU.}7'' the -w ashington Street property is better.
Q. Much better, is it not y·
A. Yes. I would not say that it is· bettei·. I would say it
is a little more convenient. ·
Q. It is brick construction, is it not!'A. Yes.
Q. It does not have the :fire hazards; tha:t this does, does it t'
A.. Possibly no,t.
Q. It does not have the upkeep charges that this would haver
A. The upkeep charges. would be--paid by the· owner; not by
the tenant.
Q. I am asking you from a practical standpoint. Of cour~e,
you can spend enough money in the-re and get a single· family
dwelling, or you could get a rooming· house, but it is a question
whether it has any value to spend th-e money to accomplish
that purpose, whether it has any practica:U value:.
A. I think it has a practical value-.
Q. That is what I am trying to find out;how yon
page 78 f arrive at that, if you figure out what the deprecia-tion would be, what the upkeep· would be, how much.
you would get for those rooms, what the· loss of rent would
be, the non-occupancy, the taxes-, the fuel, and all of those·
things¥ Have yon analyzed that y·
A. No. I did not figure out alI of -those things, but from
experience of' running· properties, and from what they bring;.
and the fact those properties· are in demand for people to operate them, and I do not know of any place- in the· City of'
Alexandria where a person can rent a building and- ha:ve living·
quarters in it, or· a very small family, and in addition to that
have 19· rentable rooms for· $275.
Q. Still you do not know whether it would be practical in:
this particular easel
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.A. I believe it would, yes.

(J. This type of house, this frmne building!
A. Yes.
Q. You are familiar with the attitude of the neighbors in
that area, that for 25 years they have been trying to get rid
of this house, have they noU
A. I think they have, yes, as an apartment, yes.
Q. vVould a rooming house be more desirable than an apartment f
A. There would not be much difference.
Q. Is not an apartment much more desirable?
page 79 t A. I think probably one of the objections of the
neighbors toward an apartment of that type would
probably be that you would haye a great many small children
overrun the neighborhood, wlwl'(!rt:-; if you had a rooming
house, it would probably be composed principally, if not entirely, of adults, and they would not be objectionable in exactly
the same way. I think that is fruc.
Q. You think the children make the difference?
A. Oh, yes. A great many cbik1ren-just a few children,
I do not think, would make any <lifference.
Q. If it could be used for a rooming house, you do not have
the figures to show what the result would be, if it was used
for a rooming house, do you f
A. No.
Q. You are just speculating on that part of it, by the fact
there is a place on North Washington Streett
A. I know of a good many other places that are rented as
rooming houses, and in fact, as a real estate broker, we
have repeated calls from people who want to rent a house with
a p:ood many rooms in it that they can rent out.
Q. Did you take into consideration a long view of this,
whether there would be a demand for that type of house in
comprising ,vhat you think would be the value?
A. I think there would always be a reasonable demand for
rooms to rent.
page 80 r Q. At what pricef That is the question, is it
not?
A. The price, like the price of beefsteak, will vary.
Q. You can rent it, all right, hut whP.ther you can get enough
money to jm;tify spending money or making the investment,
is that not the question 1
A. J think you already got the building there. The best
thing to do with it is the thing that will produce the most
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money for what you can use it for, whether the man made a
mistake in building it there in the first place, or not. I would
not undertake to say that. ·
Q. But producing the amount for what you can got, or producing enough that would justify putting more money into it,
that is the question.
A. I think you could always get enough rental out of it, out
of 19 rooms, yes.
Q. How much would you have left oved Have you figured
it ouU
A. No. I have not figured it out, but I think the average
room in the building would rent for $30 to $35 a month, without any trouble.
Q. That is $270, is it not f
A. Yes.
The Court: No. $30 would be $570.
Mr. Phillips: Oh, 19 rooms; I was thinking about nine.
page 81

~

The Witness: And in addition to that, they would
have quarters there for the small family to live iu
who might operate it.
Q. Have you figured the cost of maintaining that? I understand you have not.
A. No.
Q. You have not :figured what the heat bill would be f
A. No.
Q. You have not figured what the taxes would be, what the
amount of the investment, what the percentage of any occupancy would be f
A. No.
Q. Or what the repairs would be, or what the depreciation
would be 7 How much would the depreciation be on that,
would you say, alone Y
A. I think you could figure on your building it would come
out of the rental, of course, that the owner received, and not
out of the pockets, certainly, directly, of the tenant. You
would probably have to figure depreciation around about
three per cent.
Q. Three per cent on a rooming house Y
A. On the building, I .am talking about.
Q. You have that three per cent on a one-family dwelling,
frame, would you not Y
A. Do you have three or two per cent?
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Q. I understand you had two per cent on brick
and three to four per cent on frame.
A. I think it probably would be a little heavier here on an
.average, single-family, frame dwelling.
(J. ·when you come down to the-all of that has been predicated, what you have testified, on a rooming house. ·when .
you come down to a one-family dwelling., as I understood
your figures there, it would be $3,2401
A. 'l,hat is right.
Q. That is after the :fire f
A. After the fire.
Q. If it were put in condition, how much did you assume to
do that?
A. I assumed that if it were being put in condition for the
average, I would say reasonably small family of from four to
:six people, that it would probably cost about $6,000.
Q. To put it in that condition 1
A. To put enough of it in condition to take care of that large
.a family.
Q. Then after that, you would have a v.alue of $9,0001
A. $9,000.
Q. After it was all done!
A. That is right.
Q. Now, assuming that these are the only uses that you
have classed, do you know of any other practical use that
could be made of that?
page 83 ~ A. I do not think of any other practical use for
it, Mr. Phillips. I think that would be possibly its
highest and best use.
Q. I thought I had those figures for after it was put back
ju condition for a rooming house. What was that Y
A. $12,850.
.
Q. After it was put back in condition?
A. If it were put back in condition like it was before the
fire, it would be $21,600.
Q. When you speak about $6,000 to make a single-family
dwelling, what would you do with that building?
A. I do not think I wouW fix anything, particularly, beyond
the second floor, because in my opinion a family that size
,vould have little or no use for the fourth floor, and they
would have only a slight amount of use for the third floor for
·storage, and I would not think it would be necessary to spend
any money up there other than just clean it up good.
Q. So they would have half of that building they would not
l1e using, is that righU
page 82
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A. They would have to paint the outside ..
Q. They would have to pay taxes on it t
A. That is right.
Q. Insurance on it¥
A. That is right.
Q. And to a certain ex.tent they would have toi
page 84 ~ heat it i
A. No. I think they could cut off the heat from
those upper floors. I do not think they would have to heat itMr. Phillips: That is alL
RE-DIRECT EX.A.MINATION..
By Mr. Boothe:
Q. The depreciation on the building would be very little less
as an apartment house than as a rooming· house!
A. Oh, yes. In fact, it would possibly be a little bit more.
Q. I hand you herewith copy of City Ordinance No. 595,.
which purports to list the uses permissflJle in A l Residenee
Zone and A Residence Zone. Mr. Phillips asked you if you
felt that .any other use of the property other than an apartment, single-family residence or rooming house was practicable, I believe, for this property.
Would you look over that ordinance and see whether or not
you feel that any of theA. Mr. Boothe, I said I believe· that the highest and best
use of ·it was forQ. Was for a rooming house f
A. A rooming house.
Q. Do you see any other uses permitted in A Residence Zone·
that you feel would be desirable?
A. I do not know how much of it could have been
page 85 ~ used as a private school, whetller the fire regula-·
tions would permit them to use all of the buildingfor a private school. If it would, I think it could have been
used as that.
Q. Presuming that those uses were permitted by the zoning
laws, and by the fire reg·ulations, which uses do you feel would'
be efficient for this property, if anyY'
The Court: I did not understand 1\.fr. Lash to testifv that
vou could have sc.hool buildings, but accessory school Tmi°lding~
Did he say accessory? Thafis correct, sir.·
·
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By Mr. Boothe:
Q. He said that a school building could not be built of frame,
but only accessory buildings; that is correct.
A. "\Vell, this thing says in the A 1 Residence Zone, unless
hereinafter provided, no building- or premises shall be used
and no building or structure shall be hereafter erected, altered
or repaired, except for one or more of the following· uses, and
in the list is public schools.
.
The Court: Y cs, but ~Ir. Lnsh said that according to the
fire regulations, as I understand it, n public school could not be
a frame building·.
The "\Vitness: Public or nrivate.
The Court: That is m~; understanding. That certainly
Rounds reasonable, but he did saJ· that accessory buildings .
could be. I do not know what thev could be out in the country.
I imaµ;iue here in the city-I do not know wb~t
page 86 ~ your accessory buildings would be. For instance,
it could be a shed.
The "\Yitness: I do not see anything particularly in there
I have not studied this thing.
Bv Mr. Boothe:
·Q. You do not sec anything tlrn t would make it more desirable than a rooming house?
A. No, I do not.
Q. Do you sec anything· in there which would be more desirable than a single-family dwelling?
The Court: I do not see rooming house.
Mr. Boot1Je: No, sir. That is i10t in there.
A. No, sir, I do not.
Bv Mr. Boothe :
·Q. Do you feel that the property has any value or efficient
nse as a club!
A. Well, I do not know how much, if any, demand there
would be for a club. Probahly, if tliere is a demand for it, it
probably could be used for tha~.
Q. That is what I am speakmg of, the demand.
A. As far as I know, there i~ not sufficient demand for a
thing of that kind to justify using it for a club.
Mr. Boothe : That is all.
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Robert L. Kane.
RE-CROSS EXAMIN ...i\.TION.
By Mrs. Phillips:
Q. In view of the fact the questions have been
page 87 ~ asked of you, the permissible uses in this !:,.. Residence Zone, I think it would be well if you would
just tell the Court the g·eneral character of this neighborhood,
so that these uses mav be related to what is around there or
related to a cemetery or any of those things that are indicated.
A. I believe Mr. Lash mentioned the closest cemetery was
nbout a mile away, and I would agree with that. The properties on either side of it and, in fact, in that whole block, and
there are probably some 15 or 20 houses in that block, are all
single-family dwellings, and that is true in that whole general

Yicinity.
Q. Would you say that that is a very good residential area 1
A. Yes.
Q. It is one of the best in Alexandria 7
A. Well, it certainly borders on that area. I do not think
the area immediately on King Street is as nice as when you
get off of it a block or two.
Q. And under the law today, of course, this building would
never be permitted to be built?
A. That is correct, as I understand it.
Mr. Phillips: That is all.
Thereupon
ROBERT L. KANE,
was called as a witness bv counsel for Defendants
page 88 ~ and, having been first duly swor11, was examined
and testified as follows:
DIRECT EXAMINATION.
Bv Mr. Boothe:
·Q. Will you please state you full name?
A. Robert L. Kane.
Q. Where do you live?
A. 214 West Alexandria Avenue, .Alexandria, Virginia.
Q. What business are you in?
A. I am in the real ·estate business.
Q. Where is your office located 1
A. 311 South Washington Street.
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Q. How long have you been in the real estate business in
'this area t
A. Over 30 years. .
Q. Are you familiar with the valuations of real estate in
this area t
A. Yes, sir.
Q. Did you have occasion to go out to the property at 2207
King Street Road¥
A. Yes, I did.
Q. "With Mr. Washington and myself?
A. Yes. sir.
Q. Was it your purpose in going to try to make ceTtain appraisals on the property?
A. That is correct.
·page 89 } Q. Mr. Kane, did you and Mr. ·washington work
on these appraisals together 1
A. Yes, we did.
Q. How does your opinion of the valuations compare :or
·contrast with hist
A.
e agreed on them.
Q. In other words, the valuation of the building after tbe
fire for use as an apartment, for use as a rooming house, for
use as a residence. was the same in your opinion as in his?
A. Yes, sir. We agreed on those figures.

,v

Mr. Boothe: I think that is all.
CROSS EXAMINATION.
By Mr. Phillips:
Q. In order to save time, Mr. Kane, will you agree that the
-answers that Mr. Washington gave on cross examination are
:approximately the same as you would give¥
A. With respect to its use as an apartment house and rooming house, I would agree, yes.
Q. You would agree on those 1
A. Yes.
Q. What about the single-family dwelling?
A. The single-family dwelling, I depreciated over 90%
:as far as that is concerned, but I would. think that there could
be large families that might use that to advantage where
they could pay more than the figure we put on it,
page 90} $3,240.
Q. You did put that figure on, though Y
A. Yes.
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Robert L. Kane.
Q. So that is the figure that you put on it with Mr. vVashim?'ton?
A. Yes, I agreed on that.
Q. After the fire loss, the only use that could be made of it
would be for a single-family d,velling; that is the only practical use?
A. "\Ve agreed on a figure of $3,240. I still say, though that
that property, while there might not be too many familiest
large families could afford to pay more than the figure we
put on it.
Q. How much rent did you figm·e getting after ·$6,000 had.
·
been put on iU
A. I did not figure bow much rent as a single-family.
Q. Does not that determine how much value you would get?
A. I depreciated the building. I had figured on the rental
on the apartments, and I figured on the rental on the boarding house or rooming house, but I did not try to arrive at what
I thought what rent she could get on it as a single-family
unit.
Q. Let me get it clear. I understood you to say that you
appraised with Mr. '\\T ashington and you agreed with the·
values he stated, but now I understand although you agreed
about the $3,240, there was a reservation in your
page 91 ~ mind, was there f
A. There was. I think there was a reservation
in Mr. Washington's mind, too. Both of us thought that was
rather low, too, but to a small family or a reasonable family,
we fig·ured that is about all they could afford to pay for it. It
would probably cost $6,000 to suit it to their needs, when you
figure the value of the lot.
The only reservation I made is once in a while you might
run into a family-which is unusual-this large, or where
there are relatives living with them. That is what I wanted
to say, if a large family were using it and some of the relatives
would come in.
It would not have as high a use as a rooming house but it
would have as hig·h a use as we could put on it.
Q. If you were the owner of this property and you could
not put an apartment here, and assuming you could not put a
rooming house on there, what would you do with the propertyf
. A. I would fix that property up and get the best proposition I could on it, and I think that I could rent it for enough
to justify an investment of $13,000 or $14,000.
Q. To justify.
A. Yes, sir. I think I could..
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Q. vVoulcl you put $6,000 or $8,000 back in there to wonder.
about ,vhether you were going to get $13,000 as an
page 92 ~ investment?
A. If I could not put it back as an apartment
house, and if I could not use it as a rooming house, I would
try to :find someone that could have it for another use, and before I put my $6,000 in there I would find out how much I could
get it for, and I think I could get a return for that much money.
Q. You are figm'ing for that much money. You are figuring- the lot, also ·t
A. I consider the lot is worth a bout $4,250.
Q. So you are figuring the lot, plus the house, for that would
be $4,250 and $G,OOO. If you put $6,000 into it, it is $10,000,
with a value of $3,000, there, you ff-le} it would b~ good business
to tie up $10,000 on an investment for $12,0001
A. That would be about $1:3,000 if I owned that building.
I would not go to tlw trouble of hnyiug that building and try·ing to make an investment for a single-family dwelling, but
if I owned that building and I could not use it for any other
purpose than a single-family dwelling," I would try to find a
large family that could use it, nnd fix it up, and I believe a man
could spend $13,000 or $14,000 on it and get a good return on

it.
Q. Let me ask you this. You are not only in the real estate
business but in tlie insurance business. If this were your
property, would you consider that it was a total loss,
or would you say, '' I have $3,000 left there'''/
page 93 ~
A. No, I would not coni;:ider it a total loss. Wait
a minute. If I could use it for an apartmentQ. I do not mcnn that. You cam)ot use it for an apartment.
A. For a house·f
Q. Yes.
A. If I could use it for a house, I do not think it has an
awful lot of use left in it, for fl single-family house. I think
I stated that when I started.
l\fr. Phillips: That is all.

RE-DIRECT EXAl\IINATION.
Bv Mr. Boothe:
~ Q. When you use the phrnse, "single-family,'' you mean
a small family?
The Court: He did not say that.
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Robert L. Kane.
:Mr. Boothe: I want to find out what he does mean by the use
of "single."
The Court: A sing·le family can be two people or eighteen
or twenty.
Mr. Boothe: Let me clear that up.

By l\Ir. Boothe :
Q. What do you mean by the phrase, '' single family,'' when
you say it has a certain value for a single family¥
A. I think I can make this clear. When we figured this
out, a small family is four or five or six people. By
page 94 }- that family we figured the house would not be worth
more than $3,35Q.
I do think for a larger family or for a family who might
be willing to have their relatives come and live with them, it
has a higher use than $3,250.
Q. In other words, when you use the phrase in your testimony, '' single family,'' you are referring to a small, averagefiize family Y
A. That is right, and when I arrived at the figure on it, I
was arriving at a figure that would apply as to the majority of
people,. not to exceptional cases.
Mr. Boothe: That is all.

RE-CROSS EXA.MINATION.
By Mr. Phillips:
Q. In other words, as I understand, there is not the market
for these buildings because there are not so many larg·e families T
A. That is right.
Q. And you may get one prospect and you may not get
another one for a year or two years?
A. I would not say that, but there is not the demand for
it.
Q. Let me ask you this. Do you know any better use for
this property within the classification of the zoning ordinance than the use for single-family or rooming
page 95 }- house or apartment house?
.
A. I do not know of any better use than for apartment house or rooming house, and the other uses that may be
allowed under that. For someone who wanted it, it would probably be worth more. To somebody who could use it for any
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8'1Jl TVeinstein,
cof the uses it could be put to, it mig·ht have more value than for

:a single-family .dwelling, but I did not look this over.
Q. vV ould you like to look them over?
A. I heard them read, and I do not know of any use, in other
words, and special use for somebody that could use that building in which it possibly would have more value than it would
:have for ·a single-family residence.
Q. But you do not know of any 1
A. I do not know of any.
Mr. Phillips: That is all.
The Court: I think we might as well adj~urn for lunch.
. (Whereupon, at 1 :10 o'clock p. m., this hearing was recessed
-until 2 :10 ·o'clock p. m. of the same :day.)
page 96 }

After Recess.

(The hearing was resumed at 2 :10 o1clock p. m.)
Mr. Boothe: You Honor, I would like to call Mr. Sol Wein·stein as an adverse witness.
Mr. Phillips: What phase of the cas·e does that have to do
·with?
Mr. Boothe: I will develop that very-quickly.
Mr. Phillips: I thought we had all agreed at the beginning, what the issues were.
Mr. Boothe: This was .an issue raised in the pleadings.
Thei:eupon
SOL WEINSTEIN,
was called as a witness bv counsel for Defendants and, having been :first duly sworn, we examined and testified as fol1ows:
CROSS EXAMINATION~
By Mr. Boothe:
Q. You are Mr. Sol Weinstein?
A. That is right.
Q. You are the brother of the Plaintiff in this case?
A. That is right.
'Q. Were you in Alexa,ndria when this fire occurred?
A. I was not in Alexandria when the fire occurred, no.
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Q. When did you get here t
A. I came up the following day.
page 97 ~ Q. You came up representing your sisted
A. I did not come up representing her. I came
'UP here to see what the damage was that was done.
Q. Do you live with·your sister in Florida 1
A. I live with my sister and my mother in Florida.
Q. Do you have any interest in this property, yourself!
A. I do not.
Q. It is solely in her name 1
A. That is right .
. Q. You came up here in her behalf to see what damage had.
been done?
A. What damage had been done, rig·ht.
Q. Do you remember Mr. Bush beret
A. I do.
Q. As a matter of fact, you spent two or three days with
him¥
A. I did not spend two or three clays, no.
Q. I beg· your pardon. You saw him on two or three days
nf ter the fire t
A. I saw him the next day after the fire at the building,
and he recommended that I get hold of a contractor and be
would do the same and get an estimate, and for me to come
hy his office with the estimate, which I did.
Q. You got an estimate from your contractor,
page 98 ~ and he got one 1
A. That is right.
Q. And you sat down and tried to agree as to what the
value of the damage bad been to this apartment house¥
A. I had to be back to work, and I told Mr. Bush if he would
prepare proofs of loss, that I was leaving, that I would be
g-Jad to take them back to my sister to either reject or accept,
any way she felt about it.
Q. Let me ask you this. You and Mr. Bush did discuss how
much the damage to the property was, did you not f
A. We compared estimates, yes.
Q. You agreed finally $8,745.24 was the proper amount f
A. Both estimates came close to that figure.
Q. So you were the one who, with Mr. Bush, reached that
figure?

Mr. Phillips: Figure for what purposei
Mr. Boothe: I "\\ill ask him in just a second.

..
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A. The figure I received from the contractor was around
that figure and Mr. Bush's figure was around that, and that
was the figure that both contractors had given us, and that
v. as it.
Q. In other words, that is the figure that you and he agreed
on as constituting the damage to the property, is that not
truet
A. There was no ag;rccmcnt there.
Q. "'\Yait 'a minute. :K either contractor had expage 99 ~ actly said $8,745.24 f
A. No.
Q. \Vas that a figure ,vhfrh yon and l\fr. Bush mutually
agreed upon as representing· the damage done to this property!
l\fr. Phillips: You mean the cost of repairing it?
Mr. Boothe: The cost of repair, yes.

Q. That was the fig·ure you agreed on as the cost of repair?
A. As the cost of repair, yes.
Q. And you told 1Ir. Bush to go ahead and prepare the
proofs of loss 1
A. I told him I was going back borne, that I had to be back
at work, if he wanted to prepare tbe proofs of loss, I would
take them along with me for my sister to either accept or reject them.
Q. Did he prepare them for you before you left that day?
A. No. I had to stop by his office to pick them up.
Q. But you did stop hv his office, picked np the proofs of loss
a11d took them hack to Florida with vou 1
A. That is right.
·
Q. Did yon ·not tell him that agreed figure would be okayed
by your sister and you would simply take the proofs of loss
hack there to be approved by her 1
A. I did not say it would be approved by my sister. I told
him it was up to my sister to either reject or acpage 100 ~ cept it. and I would take it back for her.
.
Q. What clicl she send you up here for, to waste
timei
A. l\,[y sh;ter is in very poor 11ea1th. That is the reason we
live down there. She has lrncl asthma. She has been away
from here for eleven vca rs.
Q. Did s11e not sen~l ~you np here with authority to adjust
and settle this loss?
A. She did not.
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8 ol TT' einst ein,
Q. Why did she send you up here f
A. Because she could not come up and I was available, and
T came up to see what damag·e was done.
Q. You did come at her request f
A. Did I come at her requesU
Q. Yes.
A. She asked me would I come up he1~e to see what the
damage was.
Q. You told Mr. Bush you were here with her authority or
at her request, or something to that effect 1 .
A. No. I told him I was up here because of this fire at the
building there, but my sister had asked me to come up.
Q. Mr. Weinstein, did you not tell Mr. Bush you were up
here to trv to settle this loss?
A. No, sir.
Q. You did not tell him that f
A. No, sir.
page 101 ~ Q. You were just up to look at the fire·1
A. That is right.
Q. But you did negotiate with him and agree that the cost
of the repairs was $8,745.24?
A. I did get the estimates, yes, and we felt that the cost of
repair was at $8,745.
Q. As a matter of fact, you later on signed the application
for the building permit, did you not Y
A.. For the building· permit?
Q. Yes.
A. I believe I signed the application for the building permit
but I can explain to you why.
Q. I am asking you if you did not sign it. You signed it,
did you not?
A. I signed it, clue to the fact I was up here at the time, and
I was sent over to Mr. Ancell, and Mr. Ancell suggested that
I sign it, that it would come up within the next few days before the zoning board. If I did not sign it, it would probably
be a month or more before it came up.
Q. That is your signature on the application for the permit ,
to rebuild ?
A. That is right.
Q. You say there, '' Agent for Ethel Weinstein'' t
A. That is right.
_ Q. So you were your sister's agent for the purpage 102 } pose of signing the application for the building
permitY
A. That is right.
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.8ol JVeinst ein,
Q. Were you her agent also for the purpose of settling this
]oss1
A. I ha~ called her, also, about this.
1\fr. Boothe: I think that is-all

DIRECT EXAMINATION..

By Mr. Phillips:
Q. Mr. ·weinstein, did you ever hear before these pleadings
were filed that there was any claim that you had made in agr.eement for the s·ettlement of the loss 1
·
· A. No, sir.
Q. This is the first time 1
A. This is the first time I have beard anything like that.
Mr. Phillips: When was this conversa~ion ·supposed to
lmve taken place, Mr. Boothe?
Mr. Boothe: I understand the conversation took place, -did
"it not, Mr. ·weinstein, within a few days ·after the fi.r-e occurred¥
]\fr. Phillips: Is that what you claim?
Mr. Boothe: I asked him.
Mr. Phillips: Do you claim any other time?
Mr. Boothe: No, sir.
Mr. Phillips: Will you look at this, please! Is
page 103 } there any objection to this Y
Mr. Boothe: I suppose not. It is from one of
i:he agents of one of the Defendants. I suppose it is all right.

Bv Mr. Phillips:
.··Q. Would you look at this and tell what it is? Is that letter
1tddressed to you?
A. Yes, sir
Q. From whom was it received?
A. It was from Mr. James M. Buzzard, who also sat in at
the time that I sat with Mr. Bush.
Q. Will you read that letter~ please!
A. (Witness reads letter.)
Q. What is the date of that?
A. February 8, 1951.
Q. Did you receive that after this so-called conference with
Mr. Bush and Mr. Buzzard Y
A. Yes, sir.

,
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Sol H'einstein,.
Q. Is there any reference in there that you had agreed upo:ru
tbe amount of loss t
A. There is none in here that states that.
Mr. Phillips: I would like to offer this in evidence·.
Mr. Boothe: I do not have any objection.
The Court: That will be Plaintiff's Exhibit No. 1.
(Said letter was received in evidence and marked '' Plaintiff's Exhibit No. 1. ")
page 104

~

Mr. Phillips: That is all

By the Court :
Q. Mr. Weinstein, had you written a letter to Howard &;
Hoffman or Mr. Buzzard 1
A. Yes, sir. I wrote a letter to :M:r. Buzzard after I got
back, about that.
Q. You had written the letter, yourselH
A. Yes, sir.
Q. What did you tell hi~·?
Mr. Phillips: We may have a copy of it here., if your Honor·
please.
The Court: The date of this letter is February 8, but it
does not refer to any particular date on any other letter.
Mr. Phillips: No. That is why I was asking Mr. Boothe·
as to when this conference was supposed to have taken place,
and he said it was in January.
The Court: Have you seen this letter?
Mr. Boothe: Yes, sir .. I would appreciate it if the Plaintiff would put that in evidence, along with the other one ..
The Court: I think it should be.
J\fr. P.hillips: That is all right.
The Court: All right. That will be Plaintiff's Exhibit No~

2.
page 105

f

(Said letter was received in evidence anct
marked "Plaintiff's Exhibit No. 2. ,·,y

The Court: All right. That is alL
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Thereupon

HOVV ARD C. BUSH
was called as a witness by counsel for Defendants and, having
been first duly sworn, was examined and testified as follows:
DIRECT EXA~UNATION.

By Mr. Boothe:
Q.
you state your full niune i
.A.. Howard C. Bush.
Q. Where do you reside 1
A. Vicar Lane, Alexandria.
Q. What is your occupation 1
A. I am employed by the General Adjustment Bureau.
Q. What is the General Adjustment Bureau, roughly!
A. That is an organization which represent!? most of the
insurance companies in the settlement of their claims.
Q. In this pending- case., clo ·you represent the Defendants'
insurance companies in the settlement or damage settlement
of their claims with the Plaintiff 1
A. Yes. I represent all the companies.
Q. And, therefore, you would, as a witness, have an interest
in the case¥
·
A. Yes.·
page 106 ~
Q. ,vhen did you first hear of this fire, Mr.
Bushf
.A.. I think it was reported to us about a clay after it occurred.
Q. How Jong after the time you heard about it was it that
you got over to the scene 1
A. Either the same day I heard about it or the day after
that.
Q. Did you meet anybody there?
.A.~ Not tba t I recall, no.
Q. Did there come a time that you met Mr. Sol Weinstein?
A. Yes. I met Mr. Weinstein on one occasion. I do not be. lieve it was the first time I was there, though.
Q. Where and when did you .first meet.him?
A. I saw him twice, I believe.• nild I am not too sure whether
I saw him at the building or whether he, came to my office. It
may have been either place, but I am quite sure I saw him
twice.
Q. You did see him on two occasions?
A. I think so.
Q. What transpired on these two occasions, ]\fr. Bush f

,vm
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II oward C. Bush.
A. At our original discussion, it was agreed that he would
8ecure an estimate from a builder and that I would secure one,
nnd we would sit down and compare one and work out a settlement.
He told us be was up here from Florida roprepag·e 107 ~ senting his sister in the matter, so after he had his
.
estimate and I had mine, we discussed the figures.
I think our figures were between $8,000 and $9.,000, arid I think
he had an estimate somewhere in the neighborhood of $10,000. We went over a couple of times and he pointed out the
fact we had not included anything· for some stoves which were
actually part of the building, which we thought were part of
the contents, so ·we ag-reed to add in something for the stoves.
We made a deduction for some depreciation in the decorating work, and fina.1ly he said he wanted to think it over, and
called back the next day and said, '' If you will ncld another
$100 to this, I will accept it and it will be in settlement of the
claim.,'' and I s·aid, '' All right,'' and he said, '' If you will make
np our proofs of loss, I will take them back to Florida,'' and
I did that and prorated the amount between the companies
and he came by the office and picked up the proofs of loss.
Q. You say you had reached the point where you prorated
the loss between the companies involved?
A. Yes, and that proof of loss showed the amount each company would pay.
.
Q. And this you turned over to l\fr. Weinstein·?
A. Yes.
Q. Do I understand one conversation with him was over the
phone?
A. I do not recall whether it was over the telepage 108 ~ phone or in person. I talked to him once or twice
on the phone, anyway.
.
Q. You did prepare the proofs of loss and you turned them
over to him and he took them clown to Florida, supposedly to
l1is sister 1
A. Yes, sir.
Q. Did you ever see those proofs of loss back?
A. No, we never did.
Q. Let me ask you two questions. Did he make any statements to you as to the capacity in which he came up here or
was negotiating with you f
A. Ii'e said he was representing his sister in tJ1e settlementof the claim. I believe he also said he had a brother who was
more or less interested in the property, and I think at one
point he consulted the brother, who lived here in Washington.
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Q. bo you recall exactly what his conversation was in re·gard to the final figure of $8.,745.24 which you reached 1
A. That it was satisfactory and he would consider it a
.settlement of the loss,.
Mr. Boothe: I think that is all

By Mr. Phillips:
Q. Mr. Bush, when you discussed this witb Mr.. "\Veinstein,
CROSS EXAMINATION.
page 109

~

Mr. Weinstein was vei·y much interested in getting figures with the idea of having the property
repaired, was he not¥

A. Yes.
Q. It was just a question of a loss, -a settlement of a loss,
but he was interested in getting that property repaired, w.as
.he not?
A. Yes, sir.
Q. When you agreed from his estimate and your estimate
that the amount that would be required to put it back into con- . ,-~
clition was so much, did you consider tl1at he was oblig·ating
bis sister to accept that as the loss resulting from this damag·ef
A. Yes.
Q. ·what was that, the amount ag·rced upon to put it back in the condition it was before f
A. It was not exactly the cost of repairlng it because., as I
said before, we had figured a certain amount 9f depreciation,
· adding in $100 as a compromise, which was not the exact repairing figure, although it ,vas very close to it.
Q. There are two phases to this. One was figuring out what
it would cost to put it back in condition, the other is what
would be· the loss under the policy?
What did you ag·rec to at that time f "\Vas it what it would
· cost to put it back in ·condition 1
A. A settlement which represented the loss and ·damage.
Q. If ·you agreed to a settlement, why did you
page 110} not have him sign that loss, if he was the so-called
agent of his sisteri
.
A. Because he had nothing in writing to show he was.
Q. You did not accept it, either t
A. I accepted his verbal representation be was her agent.
He could not do it without a written authorization.
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Q. So he was not in a position to act for her at that time?'
A. I would say he was,, verbally r yes ..
Q. Verbally T
A. Yes..
Q. You would not accept him verbally, would you f
A. I can only accept the assured's signature on a proof of'
loss, cannot accept somebody else ,.s signature.
Q. He stated he was going· to take them down and go over
them with his sister and if his sister was not satfsfiedA. I believe, as a matter of fact,· before he agreed on this·
fig·ure be talked to his sister on long distance. I believe he·
talked to her.
Q. But there was something else to be done, even though the·
conversation took place in the way you said it took place 1·
There was something· else to be done; his sister had to approve·
iU
A. She had to sign the proof of loss ..
Q. She- had to approve it?
A. Naturally, she had to approve it to sign thff
page 111 ~ proof ·of loss. '
·
Q. Until she did approve it, there was not any
settlement f
A. I considered it so because he said he was her agent. I
would not have changed my mind after I had made the agreement.
Q. That comes back to the question of what the agreement
was, as to whether it was the cost of putting it back in condi-tion or whetherA. I told you it was not the exact cost of putting it back; it
was an agreed settlement.
Q. Was Mr. Buzzard with you at.the time¥'
A. I do not think so.
Q. Did you discuss this with Mr. Buzzard f
A. I discussed it with-his name is Buzzard., incidentally.
I talked to him about it on several occasions. As it started·
out, he was representing one company, not realizing thei·e was·
other insurance. As soon as he found ·out that I was representing other companies, his company turned it over to me to·
represent them, too.
Q. His company turned it over to you f
pag·e 112 f- A. His company turned it over to me to repre:...
sent them, too. .
Q. Was he in the picture, too?
A. At the very beginning he was, i_n, but not on in.
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· Q. ·why was the letter ·addressed by l\Ir. Weinstein to J\Ir.
Buzzard f
A. Tiiat is up to Mr. "\Veinstehi.
Q. Did you tell Mr. Buzzard you had a settlement of this
loss¥
A. I probably did.
Q. Do you know of any reason why Mr. Buzzard in that
letter would not have said this matter has been settled, rather
than assign some other reason f
A. The most logical reason is the policy itself.
Q. .,It was a question of policy, wns not, a question of reaching any agreement1 That was not the reason he was not paid?
A. I do not know what is in the back of Mr. Buzzard's mind
when he writes a letter.
·
Q. He does not refer in that letter to the fact that any
agreement was ever arrived at, does he J
A. No. He never mentioned it.
Q. Is it not logical, if there were an agreement, he might
have said, '' This matter lms already been settled''?
A. He might not have realized it at the time he
page 113 ~ wrote the letter.
·
Q. ·wouldn't Mr. Boothe have realized it on
J\fay 12, 1951, if he had any information on iU
A. I presume so.
Mr. Boothe: I mig·ht say that was not written with 1\Ir.
Bush's permissi9n, either.
Mr. Phillips: If your Honor please, I would like to offer
this in. evidence., which is to the effect-it is addressed to, an
attorney in Miami, Florida.
Mr. Boothe: Your Honor, I certainly am not going to sit
up here and make any strenuous objection to it. I think it is
a very bad policy to· put letters in which were excl1anged between attorneys wlJen they are negotiating or attempting to
negotiate a settlement of a mu,e, and if Mr . Phillips wants to
put it in, I am not going to object to it. However, I would like
to reserve the rid1t to state that .Mr. Bush kne"~ nothing al)ont
the letter when I sent it. I sent it on my own responsibility,
entirely. It has nothing- to do witl1 Mr. Bush's testimony.
Mr. Phillips: The only thing, in all this correspondence
here, there is not a single thing indicating there was ever any
contention at any time tlrnt these parties had agreed wbat tl1e
loss was or the damages suffered in this policy. Unquestionably~ it was agrePrl it would take so much to put it back into
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condition, but the only object of this letter, there
is no reference whatever that an agreement had
ever been made.
The Court : It seems to me all this testimony is actually in.:
admissible. It is testimony that pas to do with a purported
compromise, at least, whether there was a compromise or not,
and it seems to me that none of that testimony would be admissible.
Mr. Boothe: "With a purported compromise.
The Court: I do not think it is, no.
Mr. Boothe: We allege in our answer-this is one of the
original allegations in there-that they bad agreed, in effect,
that a compromise or an agreement or settlement of this claim
was made by Mr. ·Weinstein and Mr. Bush. That has been in
there since the time the answer was filed.
The Court: It seems to me the general rule is-there are
some exceptions-but evidnce of a compromise or attempted
compromise is not admissible in the trial of a case., and I think
there are plenty of reasons for that. Lots of times a person
,vould reach a figure in a compromise they would not do otherwis~. If it does. not work out, I do not think it should be held
against either party.
l\fr. Boothe: No, it does not work out, that is true, but
where it is claimed an agreement had been reachedThe Court: That could be met in any case, with an understanding or anything of that kind. It seems to me none of
this testimony is admissible except the fact that
page 115 ~ Mr. vVeinstein possibly was acting· as an agent of
his sister. That is about the only part of it that
is admissible. I do not think that letter should be in. · I do
not think these should be in., actually.
Mr. Boothe: Of course, we will have to submit to your
Honor's ruling on that. I would like to note a formal exception to i~, but I see what your Honor means.
Mr. Phillips: If your Honor please, these letters are ·not
offered from the standpoint of compromise but where a p~rty
assig·ns a reason why they are not paying somethingThe Court: It all goes back to the compromise or attempted
compromise.
Mr. Phillips: They cannot give some other reason why they
are not. If I say I am refusing to do it because this is so-andso-in other words, we bad an agreement-if that is not so,
then we have an agreement that it is going to be so.
Mr. Boothe: As I understand the Court's ruling, your
Honor feels it is all inadmissible, anyhow.
·
Mr. Philiips: Does that go for Mr. Bush's testimony!
page 114

I''-..
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' The Court: As to the compromise part of it.
Mr.. Phillips: .That is all Mr. Bush's testimony is directed
to1
Mr. Boothe: That is right.
. T11e Court: So there is no need for the letter.
}J~ge 116 ~ Mr. Phillips: That is right. If all his testimony goes out, .there would not be any need for
the letter.
Mr. Boothe: That is all the questions I have., sir.
- Mr. Phillips: How does this stand f All the testimony of
]\fr. Bush is out!
·
The Court: All the testimony in so far as reaching any
:agreement as to a settlement is concerned, yes_. but not the
testimony as to tl1e agreement on the cost of the repairs.
Mr. Phillips: That was stipulated to..
The Court: That is right.
Mr. Boothe; Note a formal exception to his Honor's ruling, then.
Your Honor, I think that is our case.
The Court: D~ you have anything else, Mr. Phillips f
!fr. Phillips: If your Honor please, there is only one thing.
I do not think the point bas any sig11ificance, but in the event
,consideration would be given to it, it comes back to the case
·of that mandamus. We do not feel that the party has to ex- ~
haust all of his rights throug·h courts to find out whether he
·can build, but if there is any significance to ·that point, we
would like to have an opportunity to find out, look back there,
and see whether this ease was argued on the clemurrer and
whether the Court ·expressed its opinion that it would overrule that demurrer, and what action was taken, because I just
cannot believe that the matter was disposed of
page 117 ~ without an argument ·Or without an expression of
the Court.The Court: Here are the papers. Somebody brought them
up here. The first one is the petition for the writ, and there
was a demurrer filed by Mr. Selby on behalf of Mr. Lash. Mr.
Lash was the defendant, and then there was a petition to intervene filed by VV. H. Brook, Riclrnrd C. Acton, and Virginia
L. Acton and others, similarly situated, who were apparently
property Qwners in. the neighborhood, and .there was a demurrer filed by them, and the next thing is the order or non:suit..
Mr. Phillips: What was the date of that, please?
The Court:· July 26, 1951., and that was apparently prepared by Gibson & Hix.
:Mr. Boothe: Your Honor, to simplify it, I was not arguing
1

,
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any point about the. mandamus. The evidence we submitted
all related to the appeal to the Corporation Court from the
Board of Zoning Appeals.
The Court: That ended in a non-suit, also. The way it
came up, Mr. Phillips, in his opening statement, I think, said
something about the mandamus having been vacated and you
came back and corrected him by saying it was not., but there
was a non-suit taken in the Circuit Court.
Mr. Phillips: It was to be in the Corporation Court, but
they thought it would be better to put it in the Cir.
page, 118 ~ cuit Court.
Mr. Boothe: I did not raise any point about
the mandamus. In other words, your Honor, the only thing
that is in the evidenceThe Court : I .do not think you can go beyond this record,
regardless of what Mr. Gibson told Mrs. Weinstein.
:Mr. Phillips : I am wondering if we are looking·· at the same
record, because these dates do not reconcile. This letter is
dated September 19, from Mr. Lionel J. Davis, an attorney.
The Court: To whom is that? ·
Mr. Phillips : Written to Mr. Weinstein. It says, ''Mr~
Gibson advises me he has been in communication with you and
has advised you that the demurrer is set for. hearing. The
hearing on the demurrer is set for October 15., 1951."
The Court : There may be another case. I do not know.
Mr. Phillips: And then on October 16, the day after it was
supposed to have been beard, th~re was this letter from Mr.
Gibson.
The Court: There may be another case.
.
Mr. Phillips:· I was wondering if we could have that
checked.
·
The Court: I suppose it would be the same as the Ethel
Weinstein against Lash case.
· Mr. Phillips: I suppose so.
page 119 ~ . The Court: Suppose we recess while he is getting that?
(A short ·recess was taken.)
Mr. Phillips: This is an order entered in the Circuit Court
of the City of Alexandria, in the case of Ethel Weinstein, petitioner, versus A. R. Lash, defendant., W. H. Brook, Richard
C. Acton and Virginia L. Acton,. his wife, and others, similarly situated, intervening, At Law No. 561. .
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"Order. This action came on to be heard this day upon
the petition for a writ of mandamus upon the demurrer of the
defendant building inspector of the City of Alexaµdria, Virginia., upon the petition of W. H. Brook, Richard C. Acton and
Virginia L. Acton, his wife, and others, similarly situated, for
leave to intervene and file their proposed demurrer and answer upon the order allowing the filing of said demurrer and
ai1swer upon said demurrer and answer, and were argued by
counsel. It appearing that the petitioner for a writ of mandamus has a fair and adequate remedy,'' and so forth. It concludes, "to the entry of this order petitioner excepts and gives
notice of his intention to appeal herefrom. And this order
is final,'' and it is signed by Judge Paul E. Brown.
The Court: You might give the elate of the entry of that
order.
l\Ir. Phillips: It was entered April 16., 1952.
The Court: ,Vbat was entered in October¥
page 120 ~ J\:Ir. Phillips: That was when they were supposed to have had the argument and hea1·ing on
the demurrer.
The Court: I think there is an order in there dated in October.
Mr. Phillips: This order does not refer to October. There
is one allowing· intervenors to come. in on October 15, 1951.
The Court: That is the one. I imagine what happened was
it was probably heard on October 15 or 16, and the order just
was not entered until April.
Mr. Phillips: I do not quite understand this.
The Court: That letter was dated, as I recall it, October
16, saying; that they bad lost. My opinion is, at the time those
people intervened, that was probably the day of the hearing ·
or maybe the day before, and hearing· was actually held on
the 16th and the order just simply was not entered. Nobody
prepared it ~ntil April. I imagine that is what happened.
Mr. Phillips: I should think so.
The Court: I think that takes care of everything you want
to get into the record t
Mr. Boothe: Yes., sir.
The Court: Are you ready to argue l
Mr. Phillips: If the Court please, I do, not know how much
importance can he attached to this in connection with it. Miss
Weinstein is in a position to testify that the case
page 121 ~ was taken out of the other court on advice of .counsel, and put in the Circuit Qourt. That was thP
reason why it was.
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The Court: I do not think that makes any difference at all.
Mr. Phillips: Thank you, I do not think it makes any difference and; of course, our position is it does not make any
difference about any of tl1ese proceeding·s. I just mentioned
that to clear up the record.
The Court: Are you ready to argue i
("\Vhereupon, closing· arguments were made by counsel.)
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