IN 'l'HE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 4345
VffiGINIA:
In the Supreme Court of Appeals held at the Masonic Building in the City of Staunton on Wednesday the 8th day of September, 1954.
THOl\fAS LEE SHORT, AN INFANT WHO SUES BY
ROY R. SHORT, HIS FATHER AND NEXT FRIEND,
Plaintiff in Error,
against
ARTHUR REUBEN LONG,

Defendant in Error.

From the Circuit Court of Page County.

Upon the petition of Thomas Lee Short, an infant who sues
by Roy R. Short, his father and next friend, a writ of error
and supersedeas is awarded bim to a judgment rendered by
the Circuit Court of Page County on the 10th day of February,
1954, in a certain notice of motion for judgment then therein
depending wherein the said petitioner was plaintiff and Arthur
Reuben Long was defendant; upon the petitioner or some one
for him, entering into bond with sufficient surety before the
clerk of the said Circuit Court in the penalty of one thousand
dollars, with condition as the law directs.
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MOTION FOR JUDGMENT.
The undersigned, Thomas Lee Short, au infant, who sues
by Roy R. Short, his father and next friend, hereby moves
the Circuit Court of Page County, Virginia, for a judgment
and an award of execution against you in the amount of
twenty-five thousand ($25,~00.00) dollars, with interest from
the 9th day of January, 1952, which sum is due and owing by
you for the wrong, damages and injuries hereafter set forth,
to-wit:
. 1. Heretofore, to-wit, on the 9th day of January, 1952,
· Thomas Lee Short, the plaintiff, was operating a certain 1951
Studebaker automobile, Virginia License No. 600-454, owned
by Roy R. Short, in a northerly direction, over and along
Route 12 in Page County, Virginia, at a point approximately
two and a half miles South of Luray, Virginia.
2. That at the time and place aforesaid you, Arthur R. Long,
were operating a cedain 1948 Chevrolet Truck, Virginia
License No. T 131-423, in a northerly direction, over and along
the said highway.
.
3. That at the time and place aforesaid the said highway
is straight and level, and is deliniated by a broken white line
for two lanes of traffic.
4. That while proceeding at a reasonable rate of speed, .the
plaintiff, after giving a proper audible signal proceeded to
overtake and pass the said truck operated by the defendant.
5. That tbe defendant at the time and place aforesaid
negligently and carelessly, and without warning
page 2 ~ caused his said motor vehicle to swerve to the left
over onto the western half of the highway, which half
·of the higl1way the plaintiff was properly using while overtaking and passing the said motor vehicle of the defendant.
6. That the defendant was negligent in the following respects:
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A. That he ·failed to drive his said motor vehicle on the
proper, or right half of the highway.
B. That on a highway which had been divided into lanes
for traffic, the defendant failed to drive his said motor vehicle
within a single lane, and he moved his said motor vehicle
from one lane to another without first ascertaining that such
movement could be made with safety.
C. That the defendant, when he was being overtaken and
passed by another vehicle approaching from the rear, failed
to give way to the right, in favor of the overtaking vehicle,
after a suitable and audible signal had been given by the
overtaking vehicle.
D. That the defendant turned or partly turned from a direct
line without first seeing that such movement could be made
in safety, and without giving a proper signal.
E. The defendant failed to keep a proper lookout.
F. The defendant failed to keep his said motor vehicle
under proper control.
7. That as a proximate result of the defendant's negligence
and carelessness aforesaid, his said motor vehicle was caused
to come into violent collision with the. automobile operated
by the plaintiff, throwing the body of the plaintiff against
the automobile which he was driving with great force.
8. That as a proximate result of the defendant's negligence and carelessness afore said the plaintiff's right knee
was severely sprained, causing anterior cruciate ligament
wealmess complicated by calcification of the posterior cruciate ligament. This injury resulted in aprophy of the muscles
of the plaintiff's right leg, and the plaintiff suffers,
page 3 ~ and will continue to suffer permanent disability of
the right knee.
9.. That as a proximate result of the defendant's negligence
and carelessness the plaintiff was caused much pain and
suffering, and will in the future be caused much pain and
suffering, that the plaintiff is permanently disabled and disfigured and the plaintiff has suffered a permanent diminution
of his earning capacity.
"WHEREFORE, the plaintiff asks for judgment in the
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amount of twenty-five thousand ($25,000.00) dollars, with interest from the 9th day of January, 1952.
THOMAS LEE SHORT,
An infant, who sues by
ROY R. SHORT,
his father and next friend.
By Counsel.

I. R. DOVEL,
Luray, Virginia.
JOSHUA L. ROBINSON,
Luray, Virginia.
Filed in the Clerk's Office the 29th day of August, 1952.
Teste:
ROBERT D. HUFFMAN, Clerk.
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GROUNDS OF DEFENSE AND PLEA OF CONTRIBUTORY NEGLIGENCE.
Your defendant, Arthur R. Long, herewith comes and files
his grounds of defense and pleas to motion for _judgment filed
against him in the above styled proceeding, to-wit:
1. Your said defendant e1iteres herewith his plea of the
general issue to the said Motion for Judgment.
2. Your said defendant denies any and all liability for
plaintiff's damages and states that he was operating his said
truck in a careful and lawful manner on the right hand side
of Route 12 at the time of the collision and immediately prior
thereto.
3. Your defendant states that the collision and injuri~s
and damages mentioned in the plaintiff's l\fotion for J udgment was the direct and proximate result of the negligence
and carelessness of the said Thomas Lee Short in operating
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the car owned by Roy R. Short and that said negligence and
carelessness of the said Thomas Lee Short was the sole cause
of said collision, damages and injuries.
4. The said defendant, Arthur R. Long, further states that
even if he were guilty of any negligence in the operation of
bis said truck, which he hereby expressly denies, that the
said plaintiff through the negligence of Thomas Lee Short,
was guilty of contributory negligence.
Respectfully submitted this 19th day of September, 1952.
ARTHUR REUBEN LONG.
By Counsel.
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Filed in the Clerk's Office of the Circuit Court of Page
County, Virginia, Sept. 19, 1952.
Teste:
NORMA M. GOOD, Deputy Clerk.
page 8}
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COUNTER CLAIM.
To the Honorable Hamilton Haas, Judge of the said Court:
The undersigned, Arthur Reuben Long, in addition to the
Motion, Pleas and· Grounds of Defense beretofore filed, comes
and says that he is entitled to recover bis damages of the
said plaintiff, Thomas Lee Short, an infant who sues by Roy
R. Short, llis father and next friend, and he, the said defendant for cross claim against the said plaintiff, as is his right
pursuant to the provisions of the Code of Virginia, complains
of the said plaintiff and moves the Court for a judgment and
an award of execution against the said plaintiff in the sum
of FIFTEEN THOUSAND ($15,000.00) DOLLARS, which
sum is due and owing the said defendant by tlie said plaintiff
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for the wrongs, damages and injuries hereinafter set forth,
to-wit:
1. That heretofore, to-wit, on the 9th day of January, 1952,
the said Thomas Lee Short was operating a certain 1951
Studebaker automobile, Virginia License No. 600-454, owned
by Roy R. Short, in a northerly direction, over and along
Route # 12 in Page County, Virginia, at a point approximately two and one-l1alf (2~) miles south of Luray, Virginia, when it became the duty of the said Thomas Lee Short
to operate the said automobile in a careful and lawful manner
to-wit:
a. To operate said automobile at a careful and lawful rate
of speed on said higl1way, having due regard to the width,
surface and condition of said highway at the time and place
he was operating the same and with due regard to other persons and property in and upon and using said highway;
b. To operate said automobile in a careful and lawful
manner on the right hand side of said highway;
page 9 ~ c. Not to overtake or pass another vehicle without first proper signaling bis intention so to do by
blowing his born and not to overtake or pass another vehicle
going in the same direction without first determining that he
can do so with safety;
d. Not to overtake or pass anot11er vehicle going in the
same direction at an intersection·
e. To have the said automobile which he was operating
under proper control at all times;
f. To keep a proper lookout ahead for other users of said
highway and other persons and property in upon said highway; and
g. To so operate the said automobile in a careful, lawful
and proper manner so as not to injure other persons and
property in and upon said highway.
2. Yet, notwithstanding the duties of the said Thomas Lee
Short aforesaid, the said Thomas Lee Short did so drive and
operate the 1951 Studebaker automobile owned by Roy R.
Short in a negligent, careless, unlawful and improper manner
and did then and there on said highway operate the said
automobile at an excessive and exceedingly high rate of
speed and did attempt to pass a certain chevrolet truck, bearing Virginia License No. Tl31.423, which was then and there
being operated by Arthur R. Long, who was also the owner
of said truck, in a lawful and proper manner upon said highway and who was also proceeding in a northerly direction
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over and along the said highway, and the said Thomas Lee
Short failed to signal his intentions to overtake and pass
the said chevrolet truck of Arthur R. Long by sounding his
horn or by any other means, and did attempt to overtake and
pass the said truck of Arthnr R. Long in f\ll intersection,
and did so attempt to overtake and pass the said truck of
Arthur R. Long without first determining that he could do
so with safety, and did attempt to overtake and pa·ss the
said truck of .Arthur R. Long without leaving sufficient distance between the automobile which he was operpage 10 ~ ating and the said truck so as not to collide with
the same or to pass the said truck in safety.
3. That as a proximate result of the aforesaid negligence
and carelessness of the said Thomas Lee Short in so oper:ating the said Studebaker automobile, the said automobile
was driven with great force and violence into the left rear
side of tlie truck of Arthur R. Long knocking the body of
t11e truck from the chassis and almost completely destroying
the said truck, and severely injured the said Arthur R. Long,
the owner and operator of said truck.
4. That as a proximate result of the plaintiff's negligence
and carelessness aforesaid, the said Arthur R. Long. was
severely injured in and about his body and was severely injured internally, causing the said Arthur R. Long to have
an internal blood hemorrhage and spit up blood for quite sometime, causing the said Arthur R. Long to become unconscious,
the said Arthur R. Long having sustained dislocated vertebrae which is still causing severe pain and suffering to the
said Arthur R. Long and which is a permanent injury, and
the said Arthur R. Long having sustained contusions and
bruises all over bis body, and a severe cut on his hand.
5. That the said Arthur R. Long because of the aforesaid
negligence ancl carelessness of the said Thomas Lee Short
has been f orcecl to pay out various sums to doctors and hospitals in attempting to be cured.
6. That the said Arthur R. Long, as result of the aforesaid
negligence and carelessness of the said Thomas Lee Short
sustained almost complete loss of his said truck, the same
having a value before the collision of NINE HUNDRED
($900.00) DOLLARS and he·having received tlle sum of ONE
HUNDRED ($100.00) DOLLARS for it after the collision
and as a direct and proximate result of the negligence and
carelessness of the said Thomas Lee Short afore said the loss
and damages to the truck being the sum of EIGHT
page 11} HUNDRED ($800.00) DOLLARS.
7. That as a proximate result of the negligence
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and carelessness of the said Thomas Lee Short aforesaid, the
said Arthur R. Long was caused much pain and suffering, and
will in the futm:e be caused much pain and suffering.
8. That the said Arthur R. Long immediately prior to the
collision aforesaid and at the time of the aforesaid collision
was operating his said truck in a lawful and proper manner
and on the right hand side of the said llighway when he was
suddenly struck from the rear by the car operated by the said
Thomas Lee Short without any warning and as result of the
negligence and carelessness of the said Thomas Lee Short as
aforesaid.
,vHERE.l!,OUE, the said Arthur R. Long moves the Court
for judgment in the amount of FIFTEEN THOUSAND
($15,000.00) DOLL1\.RS, together with his costs incident to
this proceeding.
ARTHUR R. LONG.
By Counsel.

•

•

•

•

•

Filed in the Clerk's Office of the Circuit Court of Page
County, Virginia, Sept. 19, 1952.
Teste:
NORMA M. GOOD, Deputy Clerk.
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ANS"\VER TO COUNTER CLAIM.
The defendnnt, an infant, comes and says that, for defense
to the counter claim for judgment, filed against him by
Arthur Reuben Long, he will rely on the following:
1. Cross-defendant contends that he did conform to all of
the requirements of the law set out by the said Arthur Reuben Long in this paragraph.
2. The cross-defendant denies that he was operating his
said automobile, at the time of the said accident, "in a negli-
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gent, careless, unlawful and improper manner and did then
and there, on said highway operate the said automobile at
an excessive and exceedingly high rate of speed and did attempt to pass" the truck owned and operated by Arthur
Reuben Long and denies that the said truck of Arthur
Reuben Long was being operated, at the time of the accident,
in a lawful and proper manner. Cross-defendant contends
that he did signal, with his horn, seasonably, with a number
of blasts, to indicate to the said Arthur Reuben Long his
intention to overtake and pass the said truck, and did attempt
to overtake and pass the said truck, and had sufficient space
on the highway to pass in safety to himself and to the said
Arthur Reuben Long had the latter not abruptly, and without
giving any signal whatever of his intention to do so, suddenly
change the direction of the movement of his truck, at almost
a rigl1t angle with the highway, by turning or cutting to his
left, or west side of the center of the highway, completely
blocking and obstructing the free passage of the automobile
then and there being operated by the cross-defendant, thus
removing from cross-defendant any opportunity,
page 14 ~ in time or space, to avoid the collision between the
said vehicles brought about and caused solely and
proximately by the negligence of the said Arthur Reuben
Long.
3. The cross-defendant denies that the said Arthur Reuben
Long suffered any personal injuries as a result of or caused
by the said accident.
4. That if the said Arthur Reuben Long did suffer any
personal injury, which is expressly denied by the cross-def endant, the same was solely as a proximate result of and
brought about by the negligence and carelessness of the said
Arthur Reuben Long.
5. Tho cross-defendant denies that the said Arthur Reuben
Long has been forced to pay out any sums to doctors aud
hospitals in attempting to be cured because of any injury,
or injuries, sustained because of any negligence and carelessness on the part of the cross-defendant in connection with
the said accident.
6. The cross-defendant denies that the said Arthur Reuben
Long suffered any damage to liis truck, involved in the said
accident, as a direct and proximate result of any negligence
or carelessness on the part of the cross-defendant.
7. The cross-defendant denies that the said Arthur Reuben
Lon~ was caused any pain and suffering because of or as a
result of any negligence or carelessness on the part of the
said cross-defendant.
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8. The cross-defendant denies the allegations set out in
this paragraph which denial is set out, in haec verba, above.
THOMAS LEE SHORT, an infant
who sues by Roy R. Short, bis
father and next friend.
By Counsel.

•

•

•

•

•

(on back)
Filed in the Clerk's Office of the Circuit Court of Page
County, Virginia, October 9, 1952.
Teste:
ROBERT D. HUFFMAN, Clerk.
page 16
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INTERROGATORIES TO ARTHUR REUBEN LONG.
Thomas Lee Short, an infant who sues by Roy R. Short,
his father and next friend calls upon Arthur Reuben Long
to answer under oath the following interrogatories to be used
in evidence on behalf of the said Thomas Lee Short at the trial
of this case :
· ·
1. State what quantity of alcoholic beverages · you consumed during the eighteen hour period immediately preceding ·7 :00 P. :M. on the 9th day of January, 1952, and at what
hours you consumed the same.
THOMAS LEE SHORT, an infant
by Roy R. Short, his father and
next friend.

•

•

•

•

•

Filed in the Clerk's Office of the Circuit Court of Page
County, :Virginia October 26, 1953..
·
Teste:
ROBERT D. HUFFMAN, Clerk.
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SUMMONS TO ARTHUR REUBEN LONG TO ANSWER
INTERROGATORIES.
Commonwealth of Virginia,
County of Page, to-wit:
To the Sheriff of said County-Greeting:
Whereas, in a certain case at Jaw now depending and undetermined in our Circuit Court of Page County wherein Thomas
Lee Short, an infant who sues by Roy R. Short, his father and
next friend is plaintiff, and Arthur Reuben Long is defendant, and whereas the said Thomas Lee Short, an infant who
sues by Roy R. Sl1ort, his father and next friend has filed in
the Clerk's Office of the said Court interrogatories to the said
Arthur Reuben Long:
Therefore we commond you in the name of the Commonwealth of Virginia that you summon the said Arthur Reuben
Long to answer the said interrogato1ies delivered herewith
upon oath, and make return thereof before our said Court, at
the courthouse thereof, on the 16th day of November, 1953, at
9 :30 o'clock A. M.; and that you have then and there this writ
and make return how you have executed the same.
Witness Robert D. Huffman, clerk of·our said court, at the
courthouse thereof, in the county and state aforesaid, the 26th
day of October, 1953, and in the 178th year of the Commonwealth.
ROBERT D. HUFFMAN, Clerk.
page 18

~

Executed on the 27 day of October, 1953, within
the County of Page by delivering a true copy of the
within summons and a copy of the interrogatories therein described attached thereto, in writing, in person to Arthur
Reuben Long.

J. A. BRUBAKER
Sheriff of Page County, Virginia.

•

•

.

.
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page 24
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ORDER.
On the 16th day of November, 1953, came the defendant, by
counsel, and moved to quash the interrogatories heretofore
filed by the plaintiff, whereupon the plaintiff, by counsel, offered to introduce evidence that the information requested in
the interrogatories was not available to the plaintiff, and was
known only to the defendant, which offer was refused by the
Court, and the motion sustained, to all of which action by the
Court the plaintiff, by counsel, objected and excepted.
Enter.
H. H., Judge.

•
page 25

~

•
INSTRUCTION 1.

The Court instructs the jury that it was the duty of Arthur
R. Long while driving his truck along the highway on the day
of the alleged accident, to use ordinary care:
1. To drive his motor vehicle on the proper or right-hand
half of the highway.
2. Not to move bis motor vehicle from one lane to another
without first ascertaining that sucl1 movement could be made
with safety.
3. To give way to the right in favor of a motor vehicle which
was passi~g him, after a suitable and audible signal had been
given by the vehicle which was passing.
4. Not to turn or partly turn from a direct line without first
seeing that such movement could be made in safety, and without giving a signal plainly visible to the driver of any other
vehicle wbicl1 might be affected by such a movement.

And if the jury believe from the evidence that the defendant, Arthur R. Long, failed to use ordinary care to perform
any one or more of tl1e foregoing duties, and that by reason
thereof the truck which he was driving came into collision with
the automobile being operated by Tommy Short, then Mr.
Long was guilty of negligence; and if the jury further believe
from the evidence that such negligence was the sole proximate
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cause of Tommy Short's injuries, they must find a verdict for
Tommy Short.
11-25-53.

H. H.
page 26 ~.

INSTRUCTION 2.

The Court instructs the jury that they must find a verdict
in favor of Tommy Short against Arthur Long if they believe
from the weight of the evidence that the collision was proximately caused by the failure of Mr. Long to use ordinary care,
that is to say, such care as an ordinarily careful man would
have used under the saqie or similar circumstances, on the occasion in question.

H. H .

page 30
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•

INSTRUCTION NO. 6.
The Court instructs the jury that if you believe from the
weight of the evidence that the plaintiff, Thomas Lee Short,
was guilty of negligence in the operation of the automobile of
Roy Short on the highway and tliat such negligence on his
part was the proximate cause of the defendant's injuries you
will find for the defendant, Arthur Reuben Long. Negligence
consists of doing what a person of ordinary prudence would
not have done under the circumstances or the failure to do
wlrnt a person of ordinary prurlence would have done under
the circumstances.
Ex. 11-25-53.

.H.H.

•

•
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page 32}

•

e

•

INSTRUCTION NO. 7.
The Court instructs the jury that under the Statutory Law
of Virginia, it is the duty of the driver of a motor vehicle overtaking another vehicle proceeding in the same direction to pass
at least two feet to the left thereof and he shall not again drive
to the right side of the highway until safely clear of such overtaken vehicle,· and that the failure of said driver to perform
said duty is negligence as a matter of law. And the Court tells
the jury that if they believe from the evidence in this case that
Thomas Lee Short in attempting to pass the truck of Arthur
Reuben Long failed to perform tne aforesaid duty as required
by Statute, then be was guilty of negligence as a matter of law,
and if such negligence on his part was the sole proximate cause
of the collision, then you must find a verdict in favor of the
defendant, Arthur Reuben Long, ancl against the plaintiff
Short.
Ex. 11-25-53.

H. H.
page 33}
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•

INSTRUCTION NO. 8.
The Court instructs the jury that if you find for the defendant, Arthur Reuben Long on llis counter-claim, you will award
him such sum as will fairly compensate him for bis loss of
property and for his personal injuries if proven, not exceeding, however, the sum of FIFTEEN THOUSAND ($15,000.00) DOLLARS. In this regard you may take into consideration all of his injuries arising out of the collision complained of, any physical pain or mental anguish suffered by
him by reason of said injuries; and all medical and hospital
costs and expenses incident to treatment for said injuries.

Ex. 11-25-53.
H. H •

•

•

•

•

•
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INSTRUCTION NO. 10.
The Court instructs the jury that the plaintiff, Thomas Lee
Short, cannot recover on his claim in this case if his negligence, if proven, was the proximate cause or contributed to
cause the collision resulting in said injuries and damages.
Refused and Ex. 11-25-53.
H. H.

page 36
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•

•

INSTRUCTION NO. 11.
The Court instructs the jury that if they believe from the
evidence that the automobile driven by Thomas Lee Short was
exceeding the speed limit, prescribed by law, at the time it
collided with the truck being operated by the defendant,
Arthur Reuben Long, and further believe that the excess speed
in which the Short car was traveling at the time of said collision was the proximate cause of the collision and the resulting injury to the person and property of the defend ant, Arthur
Reuben Long, then the said Arthur Reuben Long, is entitled
to recover from the said plaintiff damages, as in the opinion
of the jury would be just compensation for the injuries and
property damage suffered by the said Arthur Reuben Long,
in the amount not in excess of $15,000.00.
Refused and Ex. 11-25-53.
H. H.

page 37

~

·•

•

•

INSTRUCTION NO. 12.
The Court instructs the jury that the driver of a vehicle,
using the highways of this State, is required to keep a proper
lookout for other vehicles or objects using the same highway.
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The Court further instructs the jury that the duty to keep
a lookout requires not only the physical act of looking, but reasonable prudent action to avoid the danger which a proper
lookout would disclose.
The Court further instructs the jury that if they believe
:from the evidence in this case that Thomas Lee Short, saw or
by keeping a proper lookout ahead could have seen the truck
operated by the defendant, Arthur Reuben Long, in time to
have prevented the collision by the exercise of ordinary care
in the use of the appliances at his command, and that the said
Thomas Lee Short failed so to do, and if you further believe
that such failure on the part of the said Thomas Lee Short
in keeping a proper lookout ahead was the proximate cause
of the collision, then you must find your verdict for the defendant, the said Arthur Reuben Long·, and assess his damages at
such a sum as you think just and proper, under the evidence
in this case, not exceeding the sum of $15,000.00, claimed in
this counterclaim.
Refused and Ex. 11-25-53.
H. H.

page 38

~

•
INSTRUCTION NO. 13.
The Court instructs the jury that if they :find from the evidence in this case that Thomas Lee Short was following the
truck of Arthur Reuben Long more closely than was reasonable and prudent, having due regard to the speed of both the
automobile which the said Thomas Lee Short was driving and
that of Arthur Reuben Long, and the traffic upon, and the conditions of the highway at the time of the collision, and that
such action on the part of the said Thomas Lee Short was the
proximate cause of the collision, then you will return your
verdict in favor of tl1e defendant, Arthur Reuben Long, and
assess his damages not exceeding- the sum of FIFTEEN
THOUSAND ($15,000.00) DOLLARS, the amount claimed by
the defendant Arthur Reuben Long in his counterclaim.
Refused and Ex. 11-25-53.
H. H.
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page 39 }
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INSTRUCTION NO. 14.
The Court instructs the jury that it is a violation of the
Statutory Law o( Virginia for the driver of a vehicle to overtake or pass any vehicle proceeding in the same direction at
any intersection of highways unless permitted to do so by a
traffic lig·ht or officer. If the jury believes from the evidence
in this case that Thomas Lee Short attempted to pass the truck
of Arthur Reuben Long at an intersection in violation of such
Statutory Law then he was guilty of negligence, and if you believe that such negligence on his part was the sole proximatecause of the collision, then you must find a verdict in favor
of the defendant, Arthur Reuben Long, and against the plaintiff.
Ref used and Ex. 11-25-53.
H.H.
page 40

~

•

•

•

•

INSTRUCTION NO. 15.
The Court instructs the jury that under the Statutory Law
of Virginia, it is the duty of the driver of a motor vehicle,
when driving outside of a business or residential district, passing or attempting to pass another vehicle, going in the same
direction, to give audible warning with his horn or other warning device, and that the failure of said driver to perform said
duty is negligence as a matter of law. And if the jury believes
from the evidence in this case that Thomas Lee Short failed
to give audible warning with his horn or other warning device
then he was guilty of negligence as a matter of law, and if such
negligence on his part was the sole proximate cause of the collision, then you must find a verdict for the defendant Arthur
Reuben Long and against the plaintiff.
Refused and Ex. 11-25-53.
H.H.
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page 42

~

MOTION FOR JUDGMENT.
This day came the parties to the above entitled action, in
person and by their respective attorneys, pursuant to motion
for judgment and cross claim heretofore filed by the plaintiff and defendant, respectively, and thereupon came a jury
to-wit: Vernon Knight, John A. Miller, C. 0. Karnes, Ivan K.
Purdham, Roy vV. Comer, Lyle Beahm and Paul Stroup, who
were sworn to well and truly try the issues joined and a true
verdict render according to the evidence.
Tbe evidence of witnesses and arguments of counsel having
been fully beard, and the instructions of the Court received,
the jurors aforesaid retired to their room to consider of their
verdict and later returned into Court with the following verdict, to-wit: '' On the issues joined, we the jury find for the
Defendant Long and fix his damages at $400.00 Four Hundred.''
JOHN A. :MILLER, Foreman.
·whereupon, came the plaintiff, by counsel, and moved the
Court to set aside the verdict of the jury on the grounds that
the verdict is contrary to the law and the evidence in the case
and without evidence to support it, and it is ordered that argument on said motion be heard on January- 18, 1954, to which
date further proceedings bereon are contmued.
Enter.

H.H.
Recorded in Common Law Order Book No. 19, Page 349 the
25th day of Nov., 1953.
page 43}

•
MOTION.
Counsel for plaintiff herewith assigns in writing grounds
of plaintiff's motion, previously made, to set aside the verdict
of tl1e jury, and grant the plaintiff a new trial:
1. The verdict was contrary to the evidence and without evidence to support it.
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2. The verdict was contrary to law.
3. It appears from the evidence that the plaintiff was not
guilty of negligence.
4. The evidence shows that :Afr. Long was guilty of negligence as a matter of law.
5. The Court erred in refusing to strike the defendant's evidence for the reasons assigned in the transcript, Page 194.
6. The verdict shows on its face, from the amount of damages awarded, that the jury ignored the Court's instructions
and did not make a finding on the issue of negligence but tried
to apportion the loss between the parties without considera.
tion of liability.
7. The Court erred in orally instructing the jury after the
jury had retired, for the reason that the instruction given
tended to make the jury think that an immediate verdict was
imperative, and caused them to reach a compromise verdict
ignoring the Court's other instructions.
page 44 ~ 8. The Court erred in sustaining the defendant's
motion to quash the interrogatories filed by the
plaintiff.
9. The Court erred in refusing to grant the plaintiff a reasonable delay for the recall of the witness M. E. Ruffner, and
to call Paul Campbell to the Court Room (Tr., pp. 191-193) ..
10. The Court erred in granting and giving· to the jury Instruction No. 6, for the reason that it appears from the evidence that Tommy Short was not guilty of negligence.
11. The Court erred in granting and giving to the jury Instruction No. 6-a, for the reason that there was no evidence
that Tommy Short failed to exercise reasonable care. (Record
does not show an exception to tbis instruction.)
12. The Court erred in granting and giving to the jury Instruction No. 7 for the reason that there was no evidence that
Tommy Short failed in his duty as set out in the instruction.
The instruction is also erroneous in that failure to perform
said duty is not negligence as a matter of law, but whether
under the circumstances the particular act is negligent is a
matter for the jury to determine.
13. The Court erred in granting and giving to the jury Instruction No. 8 for the reason that there was no evidence to
justify a verdict for the defendant.
THOMAS LEE SHORT, an infant
who sues by Roy R. Short
By JOSHUA L. ROBINSON
Counsel.
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Filed in the Clerk's Office of the Circuit Court of Page
County, Virginia, January 12, 1954.
Teste:
NORMA M. GOOD, Deputy Clerk.
page 46 ~

...
COURT'S MEMORANDUM ON PLAINTIFF'S MOTION
TO SET ASIDE VERDICT.
As to plaintiff's contention that the verdict was unsupported
by the evidence, it is to be noted that while Trooper Dodson
testified that debris apparently resulting from the collision in
question-dirt and broken glass-was found near center of
road "a little to the west of the white line" of this north-south
highway (Tr., p. 7), still his diagram (Exhibit E), as well as
his direct testimony (Tr., p. 10), fixes a heavy black mark 10
feet in length, which had been dug into the surface of the road,
as having "started on the east side of the road" with most of
mark on the west side. The reasonable inference to be drawn
therefrom is that such heavy mark was made by the front of
the Long truck when tl10 underparts or parts of the front running gear were knocked from its front end, and that the impact must have taken place in the east or LonA· lane. While
the exhibited photo of the Long truck is not too clear and although counsel for plaintiff asserts that no damage was done
to rear of cab of Long truck and hence Long must have swerved
or turned left into the path of plaintiff, nevertheless the testimony of Ralph Comer (Tr., p. 148) Fred Gochenour (Tr., p.
153), Harry Cloud (Tr., p. 173), M. E. Ruffner (Tr., p. 181),
and Clark Spitler (Tr., p. 185), all reputable witnesses, fully
supports the conclusion that the defendant's truck was first
struck somewhere along the side of the heel above the rear
left wheel and that such contact became tighter and progressiveIv more severe toward the front, until the cab was crushed
and ·the front running gear knocked out.
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Furthermore, while the Long truck travelled
about 99 feet after the impact before coming to a
standstill on its top, the Short car first veered over to and up
along the top of the bank on the west side of the road, then
down across opposite side of road, through a fence and for
some 30-40 feet into a field on the east side of the highway, the
Short car travelling a total distance of 320 feet from the point
of impact, or more than three times the distance travelled by
the Long truck which remained on the highway, all of which
should properly carry significant inferences. (Tr., p. 8.)
As to the quas11ing of plaintiff's interrogatories directed
to the defendant, the defendant claimed the benefit of his constitutional immunity from self incrimination in support of
his motion to quash, which the Court still believes a sound
g·round. Fmthermore, the question propounded, concerning
the consumption of alcoholic beverage during the preceding 18
hour period, was entirely too broad and could easily have
served to create a prejudicial result to defendant rather than
any material cmlightment to the jury, by reason of the remoteness of the greater period covered. Furthermore, althoug·h
the defendant took the stand and exposed himself to cross examination b:v plaintiff's counsel, including his condition at the
time of the collision, no such inquiry concerning or suggesting intoxication was made.
Another of the main grounds relied on by plaintiff for the
setting aside of the verdict returned for the defendant on his
cross-claim to the amount of $400.00 is that tlie evidence in
defendant's behalf supported a verdict for $869.50 or nothing.
It is true thn t, aside from his modest medical and hospital expenses of $69.50, the evidence strongly indicates the defendant's truck to have been worth $900.00 immediately before this
collision, and that he was allowed $100.00 on a trade
page 48 } afterwards. The jury was warranted in nccepting
the $900.00 figure as a contemplated '' trade-in
value", placed thereon by the Graves Motor Company. It is
common knowledge that automobile trade-in allowances and
ready cash fnir market values arc two different things, and
it was within the province of the jury to fairly discount the
trade-in figure of $900.00 according to common experience.
Being of the further opinion that the undeniable physical facts
earlier 1·eferrecl to were sufficient to constitute a fairlv clear
preponderance of the evidence in favor of this cross-claiming
defendant, the case at bar does not come under the rule of
Rowle v. 111cillwnny, Hi3 Va. 735, so strongly relied on hy
plaintiff, nor of Miles v. Il01Je, 162 Va. 572. Accordingly the
ordinary rule should prevail that a litigant should not be heard
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to complain of an adverse recovery for less than his opponent's
proof warranted.
For the foregoing reasons and being of the opinion that the
other grounds assigned are not well founded, the plaintiff's
motion to set aside the verdict will be overruled and judgment
entered on the jury's verdict.
February 3, 1954.
HAMILTON HAAS, Judge.
page 49}

ORDER.
The Court having fixed the 18th day of January, 1954, as a
date to Jiear argument on the motion to set aside the verdict
of the Jury, and, on said elate, the Court heard arg11ment of
counsel for plaintiff and defendant on said motion, upon the
grounds assigned by counsel for the plaintiff and contained
in t11e record of the proceedings in this action, and upon tlie
grounds assigned in writing by the plaintiff which are filed in
this action and made a part of the record therein.
Upon clue consideration of the motion and all of the grounds
assigned in support thereof, the Court, for the reasons stated
in its written opinion which is herewith filed, is of the opinion
tliat the said motion should be and the same is liereby overruled, to which action of the Court the plaintiff, by counsel,
objected and duly excepted. .
It is therefore, adjudged and ordered tl1is 10th day of
February, 1954, that the defendant, Arthur Reuben Long recover and have judgment against tho said plaintiff, Thomas
Lee Short, an infant, for the sum of $400.00, the amount of
the damages by the .Jury in its verdict awarded, with interest
thereon at the rate of 6% per annum from tl1e 25th day of
November, 1953, until pnicl, together with the defendant's
costs by him about his action herein expended.
The plaintiff, having expressed his intention to apply to the
Supreme Court of Appeals of Virginia for a Writ
page 50 } of Error, tl1e execution of the judgment awarded by
tl1is Order is hercbv suspended for sixty (60) days
in· order to enable the plaintiff within such JJeriod, to file a
petition with tlie Supreme Court of Appeals for a Writ of
Error and 81.tpersedeas. The suspension of this judgment is
pursuant to Section 8-465 of the Code of Virginia, and is con-
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ditioned upon the execution by the plaintiff, or someone for
liim, before the Clerk of this Court, within ten (10) days from
the entry of this Order, a bond, with proper surety, in the
penalty of $500.00, conditioned according to law.
Enter;

H. H., Judge.

•
page 51}

NOTICE OF APPEAL.
To: Robert D. Huffman, Clerk of the Circuit Court of Page
County.
Notice is given that Thomas Lee Short, an infant, appeals
in this case and will apply to the Supreme Court of Appeals
of Virginia for a Writ of Error.
ASSIGNMENTS OF ERROR.
1. The Court erred overruling the plaintiff's motion to set
aside the verdict of the jury as contrary to the law and the
evidence, and without evidence to support it.
2. The Court erred in holding that t]1e evidence was legally
sufficient to enable the jury to find that the plaintiff was guilty
of negligence.
3. The Court erred iu holding that the e,·idence did not
establish the defendnnt's negligence as a matter of law.
4. The Court erred in J1olding tlmt the verdict was supported by the evidence, in that the damages awarded were so
far out of proportion with the damages proved by the Defendant, as to show that the jury ignored the Court's instructions and did not make a findin~ on the issue of
page 52 } negligence, but that they tried to apnortion the loss
between the parties without consideration of liabilitv.
5." The Court erred in refusing to strike the defendant's
evidence for the reasons assigned in the transcript, Page
194.
6. The Court erred in orally instructing the jury after the
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jury had retired, for the reason that the instruction given
tended to make the jury think that an immediate verdict was
imperative, and caused them to reach a compromise verdict
ignoring the Court's other instructions.
7. The Court erred in sustaining the defendant's motion to
quash the interrogatories filed by the plaintiff.
8. The Court erred in refusing to grant the plaintiff a
reasonable delay for the recall of the witness l\L E. Ruffner,
and to call Paul Campbell to the Court Room. (Tr., pp.
191-193).
9. The Court erred in granting and giving to the jury Instruction No. 6, for the reason that it appears from the evidence that Tommy Short was not guilty of negligence.
10. The Court erred in granting and giving to the jury
Instruction No. 7 for the reason that there was no evidence
that Tommy Short failed in his duty as set out in the instruction. The instruction is also erronous in that failure to proform said dut~, is not negligence as a matter of law, but
whether under the circumstances the particular act is negligent is a matter for the jury to determine.
11. The Court erred in granting and giving to the jury
Instruction No. 8 for the reason that there was no evidence
to justify a verdict for the defendant.
12. The Court erred in entering the Order on February 10,
1954, thereby awarding the defendant a judgment on the
verdict of the jury. Said Order is of record in Common Law
Order Book 19, Page 383.
page 53

~

THOMAS LEE SHORT, an infant
who sues bY. Roy R. Short bis father
and next friend.
By JOSHUA L. ROBINSON
Counsel.

*
Filed in the Clerk's Office of the Circuit Court of Page
County, Virginin-April 6, Hl54.
Teste:
ROBERT D. HUFFMAN, Clerk.

•
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page 57}

•
STIPULATIONS OF COUNSEL.

It is hereby agreed and stipulated by and between Joshua
L. Robinson, of counsel for Thomas Lee Short, an inf ant,
who sues by Roy R. Short, his father and next friend, and lL
Erwin Hackley, counsel for Arthur Heuhen Long, which is to
be considered as a part of the record in this case that the judgment entered herein was dulv docketed in the Clerk's Office
of the Circuit Court of Page' County, Virginia, in Judgment
Lien Docket Book No. 13, at Page 35, as follows: '' Arthur
Reuben Long v. Thomas Lee Short. Date of judgment 2-10-54.
Page County Circuit Court January 1954, Term. Docketed
2-13-54, 9 :00 a. m. Amount of judgment FOUR HUNDRED
($400.00) DOLLARS and interest at 6% from November 25,
1953. Costs T\VENTY FIVE DOLLARS AND FIFTY
($25.50) CENTS." It is further agreed and stipulated by
·and between counsel aforesaid as a part of the record in this
case that in said J udgnwnt Lien Docket Book No. rn, Page
35, where said judgment is docketed, the following notation
appears: "Paid and satisfied in full this 9th day of l\farch,
1954. A. Erwin Hackley, Attorney for Arthur Reuben Long.
Teste:
ROBERT D. HUFFMAN, Clerk.
JOSHUA L. ROBINSON.
Of counsel for Thomas Lee Short, an
infant, who sues by Roy R. Short, his
father and next friend.
A. ERWIN HACKLEY.
Counsel for Arthur Reuben Long.
Filed in the Clerk's Office of the Circuit Court of P~ge
County, Virginia-1ifay 18, l 954.
Teste:
ROBERT D. HUFF)lAN, Clerk.

•
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R. M. DODSON,
was sworn in behalf of plaintiff and testified.
DIRECT EXAMINATION.

Bv llr. Dovel :
·Q. Your name is State Trooper R. M. Dodson 1
A. Yes, sir.
Q. You are a member of the state police force 7
A. Yes, sir.
Q. And you are stationed in Page County?
A. Yes, sir.
Q. How long have you been in Page County?
A. Five years and about two months.
Q. You are familiar with the highway leading from Luray
to the Town of Stanley 7
A. Yes, sir.
Q. That is old Route 12, now Route 340?
A. Yes, sir.
Q.. Directing your attention to January 9, of 1952, the early
evenmg of tllat elate, Trooper Dodson, were you summonsed·
in the neighborhood of Maurice Grove's home to investigate
an automobile accident 7
A. Yes, sir, I was, at approximately 6 :30 on
ednesday,
January 9.
Q. Did you, later, when you arrived, find out wJ1ere the
accident took place 7
page 4 ~ A. Yes, sir, it was about two miles south of Luray
on wliat was tllen Route 12, at the intersection of
12 and 629.
Q. ,virnt was the condition of the road surface at this time,
Trooper Dodson?
A. It was drv.
Q. What was the atmospheric condition 7
A. Clear.

,v

:i\Ir. Hackley: I do not object to introducing the pictures,
Your Honor, but I think they ought to be identified as to wl1en
thev were taken and hv whom.
The Court: Can't it be conceded us to when and by wl1om
tlie pictures were taken 1
•
l\Ir. Dovel: They were taken by :i\lichael Lackovitch and
some two or three months after the accident.
The Court: ·who is Michael Lackovitch 7
l\fr. Dovel: Photograpl1er.
The Court: Local pl1otographer?
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R. M. Dodson.
Mr. Dovel: Local photographer.
as it two or three months after the acciMr. Hacklev:
denU
·
l\fr. Dovel : Two or th l'Ce months after the accident. The
pictures of the vehicles that I have not shown Mr. Hackley,
they were taken immediately after it occurred. You might
look at those, too.
page 5 ~ The Court: The pictures of the vehicles were
taken immediately afterward, and the pictures taken
of the point on the highway were taken several months afterward?
Mr. Dovel: Correct, Your Honor.
Mr. Hackley: Your Honor, these pictures have some marks
on the road, and if thev were taken two or three months afterward·
Mr. Dovel: Those marks lmve no significance. The only
purpose of the pictures is to show a view of the road by that
intersection.
The Court.: 1Iay I suggest that you number them in the
order in which you propose to introduce them and then refer
to them each time by that.

,v

Bv :nfr. Dovel·
Q. Trooper · Dodson, I have here photograph marked
'' Plaintiff Exhibit A'' for the purpose of identification. I will
ask, if you will, please, identify the scene represepted in that
0

~~~

.

A. That is tlie section of the road where the accident happened, looking north, looking towards Luray.
Q. And n second photograph ma rkecl '' Exhibit B." Will
you identify that photograph?
A. That is a picture of the same location only it is looking
south.
Q. In this picture, Exhibit A, will you identify
page 6 ~ this object on the left side of the road that we see
about the center of the photograph?
A. Tbnt is n mail box which is now Dr. Holsinger's mail
box.
Q. " 7here is that mail box with relation to the intersecting
road, RouteA. 629.
Q. -629?
A. It is on the northwest corner of the intersection.
Q. Yon have identified this picture B ns just nnoth<>r view of
tl1e road in the opposite direction!
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R. llf. Dodson.
A. Yes, sir.
l\Ir. Dovel: If Your Honor please, we wish to offer these
as plaintiff's exhibits A and B in evidence at this time.
The Court: All right, sir, the exhibits are received.
(The two photographs were received in evidence as
"Plaintiff Exhibit A" and "Plaintiff Exhibit B. ")
(The two exhibits were handed the jury.)
Q. Trooper Dodson, when ~-ou arrived at the scene of this
accident, will you describe where you found the vehicles that
were involved in the accident with reference to the place-first,
did you fix the point of impact as to where these two vehicles
collided in the highway? "\Ve will start at that point.
page 7 ~ A. Yes, sir.
Q. Where did you fix the point of impact? And
what did you base your opinion as to where this point of
impact took place?
A. From the debris on the road, the dirt and glass. It was
near the center of Route 12, a little to the west, a little to the
west of the whitc line, presuming that Route 12 runs north
and south, and near the center of Route 629 if 629 would go
across Route 12.
Q. \Vent straight into Route 12?
A. Yes, sir.
Q. \Yhat make vehicles were involved in the accident?
A. It was a '51 Studebakcr sedan that belonged to 1\fr.
Short and a '48 Chevrolet truck that belongcd to l\Ir. Long.
Q. -where were these two vehicles at the time you arrived
at the scene of the accident?
A. )fr. Long's truck was 6::l feet north of the intersection
of Route 629, upside down in the road. The truck was-the
back encl of the truck was almost in the side ditch and the
front end was out over the white line.
Q. You state that the back <.'nd was almost in the side ditch;
on which side of Route 12, assuming, as you stated, that Route

12-

A. It would be on the west side.
Q. A ncl the front <.'nd was almost out to the white
line, you say? ,
Yes, sir.
By the way, what sort of a white line was it through
particular section at that time, broken or solid?
It's a broken white line.

page 8
A.
Q.

that
A.

~
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R. 111.. Dodson.
Q. The Studebaker automobile that youA. The Studebaker automobile was in the field on the east
side of Route 12, some 30 or 40 foot through the fence.
Q. Through the fence?
A. It was a total of 320 feet north of the intersection of
·
Route 629.
Q. \Vas that 320 feet a straight line from the point of
impact to the Studebaker 1 Or what was that route that the
car took afterA. No, sir, it was a total of 320 foot by the route the car
traveled.
Q. Could you tell the route that the car traveled from the
point of impact by marks or what not left by the car T
A. Yes, sir.
Q. \Vould you indicate the route that the car took from the
point of impact tt
A. The car ran off of the road on the west side, up
page 9 } the bank, along tl1e fence, and angled across the road
and through the fence on the opposite side of the
road.
Q. Did you observe the damage that had been done to each
of the vehicles as the result of this collision?
A. Yes, sir, I did.
Q. What parts of each vel1icle did you observe to be
damaged?
A. The damage to the Long truck was mostly on the left
side, and it was most heavily damaged at the left door. The
damage to the Short car was on tlie right side, on the right
front.
Q. I hand you a photograph, Trooper Dodson, marked
"Plaintiff Exhibit C" for the purpose of identification; can
you identify tlle vehicle represented in that picture1
A. Yes, sir, this is Mr. Long's '48 Chevrolet truck.
Q. And in photograph marked "D" will you identify the
vehicle in this photograpl11
A. Yes. This is Mr. Short's '51 Studebaker.

Mr. Dovel: I wish to offer these two photographs in evidence, Your Honor, on behalf of the plaintiff, marked exhibits
C and D.
(The two photog-raphs were 1·eceived in evidence as
"Plaintiff Exhibit C" and "Plaintiff Exhibit D.'')
Q. In the photograph marked "Exhibit C," of l\fr. Long's
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R. Jll. Dodson.
truck, Trooper Dodson, did you observe an,y
damage to the vehicle back of the left rear wheel 1
A. I don't believe so, Mr. Dovel.
Q. Was there any damage to the front end of Mr. Long's
truck caused, as you observed, by the Short automobile 1
A. Not on the front, no, sir.

page 10

~

(Plaintiff Exhibits C and D were handed the jury.}
Q. And you stated, I believe, that the principal damage to
the Short automobile was the right front 1
A. Yes, sir.
Q. Trooper Dodson, did you observe any marks on the hard
surface road there at the intersection at the point that you
fixed as the point of impacU
A. Yes, sir, I did.
Q. ·wm you describe to the Court and jury how those
marks were located and the length of them in the highwayY
A. At the intersection of 12 and 629, near the center of the
intersection, there was a heavy black mark tllat had dug into
the surface of the road that was 10 feet long. And just to the
south of that was another mark not quite as black that was
22 feet long.
Q. In which direction were those. marks with refere nee to
the center of the road 7
A. It started .on the east side of the road, and the most of
the mark was on the west side of the road, west of
page 11 ~ the center line.
Q. Most of it 1
A. Yes, sir.
Q. You are testifying from a map here; did you make that
map?
A. Yes. sir, tliat was drawn at the scene.
Q. Is this the mark that you are talking about?
A. Yes, sir.
Q. What is that figure there?
A. 10 feet.
Q. ·what is represented by this line 1
A. It was 99 feet from the point of impact to tl1e point where
:Mr. Long's truck had stopped.
Q. And this line on your map that you havc> of 22 feet-what
does that represent 1
A. Is is assumed that it was made by Short's car.
Q. And this black line, do you know whicl1 vehicle made
thaU
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R. "111. Dodson.
A. I assume that it was made by Long's truck.
Q. When did you make this diagram, Trooper Dodson 7
A. That map was drawn, roughly- -it was drawn that night,
that evening, sometime. I don't know what time. It was
after the accident, of course. It was during my investigation
at the scene of the accident.
l\Ir. Dovel: If Your Honor pleases, I am going
page 12 ~ to pass tllis map that Trooper Dodson made to the
jury so that they may see it.
The Court: Do you want to introduce it?
Mr. Dovel: I haven't asked him.

E.

Q. Is it all right if I introduce it?
A. Yes, sir.
Mr. Dovel: I wish to introduce that ns Plaintiff Exhibit

(The diagram was received in evidence. as "Plaintiff
Exhibit E. ")
:
I
Q. Trooper, if you will, come down where these people can
see this map and explain it to them. Because of its small
size you will have to get ns close as you can. Can you hold
it up so they can see iU Like this 1
· A. This is Route 12 and this is looking north. This is Route
629. The location of Mr. Long's truck was 63 feet from tl1e
corner post here to where the truck came to rest. The mark
here in the road is to indicate the debris that was in the road;
that was 99 feet to l\fr. Long's truck. The black mark that
I testified to was here, that was 10 feet long, made on an angle.
And the lesser marks, the least black, were 22 feet long, which
I assumed to be the path of Short's car. Short's car went
around Mr. Long's truck, up along the fence, back across the
road, and into the field on the east side of the 1·oad.
page 13 } Q. How wide is the hard surfaced portion of
Route 340 at that point'!
A. I believe it is 20 feet.
Q. Route 629, is that a hard surfaced road or d~rt road?
A. It is a dirt road.
Mr. Dovel (To the jury): Do you gentlemen care to view
the map closer?
(Plaintiff Exhibit E handed the jury.)
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R. ltl. Dodson.
Q. Did you ascertain who the dirvers of these two vehicles
were, Trooper Dodson, at the time you visited the scene 1
A. Yes, sir.
Q. Who were they Y
A. The driver of the Studebaker was Thomas Lee Short,
of Stanley, and the driver of the '48 Chevrolet was Arthur
Reuben Long, of Route 2, Luray.
Q. Were these two men there when you arrived 1
A. No, sir, they were in the hospital.
Q. Both of them 1
A. Yes, sir.
·
Q. I believe you stated the accident was approximately
6:30 p. m.Y
A. Yes, sir.
Q. ·what time was it tl1at you arrived there Y
· A. According to my notes, 6 :35. I was headed
page 14} south on Route 12 when I had the call.
Q. Did yon talk to either or both of these men
in connection witb the collision subsequent to January 91
A. I talked to them, later. I don't know wlmt date it was.
Q. Did you determine from each of them their approximate
speeds as to their vehicles at the time of the collision Y
A. Yes, sir, I talked to them concerning that.
Mr. Hackley: Your Honor, I object to that. They can
testify as to the speed. That is hearsay.
The Court: It is a statement made by the litigants, which
is an exception to the hearsay rule.
Mr. Hackley: It is not shown as a prior inconsistent statement, Your Honor.
The Court: I do not know what the evidence is going to be.
Mr. Hackley: They Jrnve to lay the foundation to show
that it is inconsistent.
Mr. Dovel: The question is did ]1e ascertain from the drivers of each vehicle the speed at the time of the collision-from
('ach of them.
The Court: I assume that the question is wl1ether or not
page 15 } omitted.
1\Ir. Long told you how fast he was going and
page 16 } whether or not this young man, Short, told you
l1ow fast he was going. That is wl1at the question
is, isn't iU
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R •.111.. Dodson.
Mr. Dovel: That is right.
The Court: The objection is overruled.
Mr. Hackley: Exception.
A. Tommy Short told me that he was driving 50 miles an
hour. Mr. Long said between 35 and 40.
Mr. Dovel: That is all, Your Honor.
CROSS' EXAMINATION.
By Mr. Hackley:
Q. Trooper Dodson, you say you got up there about 6 :35
and both of the parties involved in the accident had been re·
moved; is that right?
A. Yes, sir.
Q. To the hospital 'l
A. Yes, sir.
Q. And what you observed, of course, was after the acci·
dent was all over?
A. Yes, sir.
Q. Did you sec either one of these people that night?
A. As well as I remember, :Mr. Hackley, I saw Tommy
Short. I don't know whether I talked to him or not, butI saw Mr. Long, too, but I didn't talk to him.
page 17 ~ Q. Do you know the condition of Tommy Short
that nighU
A. No, sir. All I know is wl1at the doctor told me.
Q. Did you take a bottle of whiskey out of his automobile?
A. Yes, sir, a full bottle, the seal had not been broken.
Q. Full bottle in the glove compartment Y
A. Yes, sir.
Q. That was in the Studebaker?
A. Yes, sir.
Q. Did you see the boys that were with him Y
A. Yes, sir.
Q. :Mr. Dodson, these marks that you have indicated on this
diagram, you said you assumed that one was Short's and the
other one was Long's; you do not know what made those
marks, do you?
A. No, sir.
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Q. And whcrn this intersection is, going up here to 629, it
is uphill here, isn't it?
A. Yes, sir.
Q. 1\.nd there are a lot of marks tliere in the road, old marks
and some new ones, aren't there, where different people bad
been turning Y
A. I don't remember, Mr. Hackley.
Q. You do not remember that?
page 18 ~ A. No, sir.
Q. You say there was some debris on the road;
you mean dirt that bad come down from either the car or the
truck?
A. Yes, sir.
Q. And of course, you can't say wl1ich that come from, can
you?
A. No, sir.
Q. That was just a little west of the center line; is that
right?
A. Yes, sir.
Q. These pictures, you identified plaintiff's exhibit B here
as the road looking south towards Stanley; is that right Y
A. Yes, sir.
Q. That is the road looking south 7
A. Yes, sir.
Q. This picture shows that road much farther down from
the intersection than where either of these cars came to rest,
the main part, doesn't iU
A. Yes, sir, it does.
Q. It doesn't show the intersection very clearly right in the
intersection of 629 Y
A. No, sir, it doesn't. I am going by the mail box.
Q. In plaintiff's exhibit A here, you have identified that
picture as Route 340 lookiu_g north, that is, going
page 19 ~ towm·ds Luray; is that righU
·
A. Yes, sir.
Q. Mr. Dodson, as you come out this way, right down in
here where this picture ends or where it begins here, there
is a dip that goes down, is it noU
A. Yes, sir, it's a slight grade.
Q. And you come up here and your lights would be thrown
up, as you come up this way, wouldn't theyY
··
A. That's right, I guess they would be.

Mr. Hackley: I think that is all.
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R. M. Dodson.

RE-DIRECT EXAMINATION.
By Mr. Dovel:
Q. Trooper Dodson, you stated that you talked to Tommy
Short on this night tn question; where was he when you talked
to him?
A. I think I said, Mr. Dovel, that I·don't remember whether
I talked to him or not. I saw him.
Q. Do you recall where you saw him?
A. If I talked to him, it must have been at the hospital.
Q. ere you close to him?
A. I guess I was. I don't remember, no, sir.
Q. Did you talk to any of the occupants of the Short automobile?
page 20 ~ A. Ycs, sir, I did, but I don't know which ones.
Q.
as there any odor of alcoholic beverage on ·
any of them that you talked to in the Short automobile, includin~ Tommy here back of me Y
A. I don't remember.
Q. Did you talk to Arthur Long on this night in question?
A. No, sir.
Q. Did you try to talk to him?
A. Yes, sir.
Q. Wl1en and where?
A. At the hospital. Dr. Long was his doctor and he refused to let me talk to him.
Q. What time was thatf
.A. It was probably an hour or so after the accident. Mter
I finished my investigation at the scene I came back to the
hospital.
Q. When did you talk to him?
.A. It was several days later. I don't remember what day
it was.

,,r

"r

l\fr. Dovel: That is all.
RE-CROSS EXAMINATION.

By 1ifr. Hackley:
Q. Mr. Arthur Long here was in bad condition
page 21 ~ for several days, he was I1emorrhaging?
A. I assume that he was, yes, sir.
Mr. Hackley: That is all, sir.
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DARREL JUNIOR KNIGHT,
was sworn in behalf of plaintiff and testified:
DIRECT EXAMINATION.
By Mr. R-0binson:
Q. Will you tell the Court and jury your full name Y
A. Darrel Junior Knight.
Q. How old are you, Darrel Y
A. 18.
Q. ·where do you live 7
A. Stanley.
Q. Where do you work 1
A. No place now.
Q. ·were you with Tommy Short on the night of January
9, 19527
A. Yes, sir.
Q. Who else was with you Y
A. Bobby Turner and Bruce Turner.
Q. Did you go somewhere with Tommy and the other boys,
or start to go somewhere 7
page 22 ~ · A. Yes, sir.
Q. In whose cad
A. Tommy Lee Short's.
Q. You will liave to speak up.
A. Tommy Lee Short's.
Q. Where did you boys get together Y
A. I got with Tommy at his home and t11e other boys got
with him in Stanley.
Q. In what direction did you go from Stanley7
A. Come to Luray, starting to Luray.
Q. As you were coming to Luray, where were you sitting
in the car?
A. Front, right front.
Q. W1iere were the other boys sitting!
A. They was setting in the back. I don't know which side
they was setting on.
Q. Who1
A. Bobby and Bruce Turner.
Q. Tommy, of course, was driving!
A. Yes, sir.
Q. You were sitting on the right front 7
A. Yes, sir.
Q. While you were traveling to Luray, did you see a truck
that was operated by Arthur Long7
A. Yes, sir, after we come over top of .the hill there.
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Darrel Junior Knight.
Q. About where was the car you were riding in
when you first saw :Mr. Long's truck1
A. I say we was about at tl1e bottom of that hill.
Q. \Vhere was Mr. Long's truck?
A. About down to that other little knoll down there.
Q And about how fast was the car you were riding in
going at that time?
A. I say between 45 and 50.
Q. Do you know about how fast :Mr. Long's truck was going1
A. I would say he was doing about 20 or 25.
Q. Then what lrnppened?
A. ,Ve pulled in behind-when we pulled in behind l\fr.
Long, Tommy put his lights on dim, tooted his horn, and
pulled out and got over in his lane to pass Mr. Long, tooted
his horn and throwed hiP lights back up on high, and then
Mr. Long cut over into Tommy there at that mail box and
that was the last thing I remember until we woke up in the
car and come back up to the road. And Dr. Trott brought us
to Luray.
Q. About how fast was Tommy going when he started to
pass Mr. Long1
A. I say he was doing about 50.
Q. Were yon watching the Long truck?
A. Yes, sir.
page 24 ~ Q. Did you see any signal?
A. No, sir.
Q. If there had been a signal, would you have seen it 7
A. If there had been a signal, I would have seen it.
Q. How many times did Tommy blow his horn?
A. Twice.
. Q. Can you estimate about how far from that intersection
Tommy pulled out and started to pass the Long truck?
A. I would sav it was about 225 feet.
Q. Before the ·intersection?
A. Yes, sir.
Q. Can you say about where Tommy would have gotten
around him or finished passing him if the two cars hadn't
come together?
A. He would have finished passing before he got at that
intersection there.
Q. Can you say where, with respect to the white line, the
two cars came together 7
A. I say the two cars came together right there at that
mail box.
Q. Where is tl1e mail box with relation to the intersection Y
page 23

~
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Darrel Junior [(,night.
A. The mail box is a right smart ways from the intersection.
Q. On which side of the white line did the two
page 25 ~ cars come together Y
A. On the left side.
Q. Do you know about how fart
A. I don't know about how far.
Q. What part of the Short car hit tlie Long truck7
A. Front fender.
Q. The front fended
A. The front end of it on the right side.
Q. What part of the Long truck hit the Short car7
A. Right about his back fender.
Q. Docs this photograph marked '' Plaintiff Exhibit C' ' can you point out on that photograph to the jury approxi- •
mately where the Long truck hit the Short Car, what part of
·
the Long truck hit the Short car?
A. I would say right about here (indicating).
Q. Of course, the car being wide, all of it llit into this 7
A. Yes.
Q.
ould you say tlmt was about the cab?
A. Yes, sir.
Q. 'What happened after the two cars came together?
A. I didn't know nothing after that.
Q. ,vhat happened to youY
A. I couldn't tell you that.
Q. Were you unconscious Y
page 26 ~ A. Yes, sir.
Q. Did you notice whether or not there was a
rear view mirror on the left side of the Long truckY
A. Yes, sir.

,v

Mr. Robinson: ,vitness with you.
CROSS EXAMINATION.
Bv Mr. Hackley:
Q. You say there was a mirror7
A. Yes, sir.
Q. Darrel, l1ow old arc you 7
A. 18.
Q. You were 17 ,...·l1en this happened; is that right 7
A. Yes, sir.
.
Q. You stated that you were going to Luray; you were
goin,i to Front Royal, weren't you 7
0
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Darrel Junior Knight.
A. ,vhat?
Q. You all were going to Front Royal that night, weren't
you, instead of Luray?
..A.. Yes, sir. "\Ve was coming to Luray first.
Q. And then going on to Front Royal 1
A. Yes, sir.
Q. Diel you stop at Cave Brothers before you came down
Luray, Cave Brothers' filling station?
A. It's been so long I don't remember whether
page 27 } we stopped there or not.
Q. Do you remember any statement made that
you had to be in Front Royal by a certain time?
A. No, sir.
.
Q. Don't remember that Y It has just been so long you
cannot remember?
A. No, it ain't been that long that I can't remember that.
Q. Darrel, you stated that you started passing the truck
225 feet back of the intersection; is that right 'I
A. Yes.
Q. And he was going 50 miles an hour?
A. Yes, sir.
.
Q. That is, Tommy Lee Short was driving 501
A. Yes, sir.
Q. And this truck was going 20 to 25; in other words, he
was going better than twice as fast as Arthur Long; is that
right?
A. Yes, sir.
Q. And he started 225 feet and do you mean that he c:ould
not l1ave gone around, going twice as fast as he was, in 225
feet'/
A. I don't know about that.
Q. What1
A. I don't know about that.
page 28 } Q.. He could have gone clear around him in less
than 225 feet, couldn't he 'I
A. I don't know exactly how far it was. I say about that.
Q. And you say you would l1ave completed his passing before you got to the intersection, if he had gone on around and
there hacln 't been any collision; is that right?
A. Yes, sir.
Q. Before you got to the intersection?
A. Yes, sir.
Q. Then if Mr. Long came over to the left of the center line
at nll it was long before you got to the intersection, wasn't itf
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Darrel ,Junior Knight.
A. Yes, sir.
Q. And you say you turned over at about the mail boxf

A. Yes, sir.
Q. This is the mail box that is shown in this photo here.
Right here, that is the mail box. Is that the one you are talking about? [Plaintiff Exhibit A]
A. Yes, sir.
Q. Darrel, this doesn't show the distance in there at the
intersection very clearly, does iU
A. No, sir.
Q. It is back towards Stanley more and there is a dip right
back down here, isn't iU
page 29 ~ A. Yes, sir.
Q. Goes down in a dip just before you get here 7
A. Yes, sir.
Q. So, you had to come up over a dip, didn't you Y Now,
Darrel, if this collision had occurred at tl1e mail box,-you
say it was before it was at the intersection; is that righU
A. Yes, sir.
Q. How do you account for the dirt and mud on the road
right in the middle of the intersection that Trooper Dodson
has testified about? Did you see tlmU
A. No, sir.
Q. If the collision occurred back:M r. Robinson: i\lay it please the Court, that question is
argumentative, it calls for a speculative conclusion of fact on
behalf of the witness.
The Court: The witness says l1e did not see it, so, of course,
he cannot account for it at all.
:Mr. Robinson: That is my point, Your Honor. The witness has no notice and the question is improper.
The Court: His answer makes that clear.

Q. Darrel, you say he tooted l1is l10rn twice?
A. Yes, sir.
Q. ,vhy did he toot his horn twice?
A. To let him know be was going around.
page 30 ~ Q. Twice?
A. Yes, sir.
The Court: ,vhat was the question?
l\fr. Hackley: He said lie tooted liis horn twice, and I asked
him wl1y he blew bis horn twice.
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Robert Turner.
Mr. Robinson: I object to that because it calls for a con.
clusion of the witness as to what was in somebody else's mind.
The Court : Ask him if he knows the reason. That is as
far as he knows ..
:Mr. Hackley: That is why I asked him.
Q. Do you know of any reason why he blew it twice?
A. I don't know of any reason why he did it twice.
Q. Do you know of any reason why he dimmed his lights?
A. So he wouldn't blind him.
Q. So he wouldn't blind who?
A. lv!r. Long.
Q. You were coming in from the back of him; is that right?
A. The mirror can blind you.
Q. Did you pull over into the left lane before you got to
him?
A. No, sir.
Q. You pulled right up behind him f
A. It was right up behind him.
Q. How close were you behind him 7
page 31 ~ A. I don't know how close he was behind him.
Q. Can't you estimate and give us some idea in
the courtroom here as to how close you were before you started
passing?
A. It was 10 or 15 feet behind him.
Q. 10 or 15 feet behind l1im wl1en you first started to pull
to the left; is that right?
A. That's right.
Q. And he was g·oing 20 or 25 miles an hour?
A. (There was no 1·esponse.)
:Mr. Hackley: That is all, sir.

•
ROBERT TURNER,
was sworn in behalf of plaintiff and testified:
DIRECT EXAMINATION.
page 32 ~

By Mr. Dovel:
Q. Your name is Robert Turner?
0

A. Yes, sir.
Q. How old are you, Robert?
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Robert T'l.trner.
A.
Q.
A.
Q.
A.

Twenty.
·where do you live Y
Stanley, Virginia.
Do you know Tommy Short Y
Yes, sir.
Q. On January 9, 1952, did you get with Tommy Short with
a view of taking· an automobile trip?
A. Yes, sir.
Q. "\Yl1ere were you when you got with him?
A. In Stanley.
Q. At approximately what time?
A. I would say between 6 :00 and 7 :00.
Q. Where did you fellows go or start to after you got with
Tommy?
..A... vVell, we started riding around and decided to go to
Front Royal.
Q. ,vhat time did you leave Stanley? and who was in the
automobile when you left there?
A. It was just, I will say, between 6 :00 and 7 :00 when he
left.
Q. "\Vho all was in the car?
A. It was Tommy, me, Bruce Turner, and· Darrel Knight.
Q. Wllich direction did you take when you left
page 33 ~ Stanley?
A. Across the tracks to Luray.
Q. Coming down Route 12, did you see a Chevrolet truck
that you later found out was being operated by Mr. Long?
A. Yes, sir, I saw a trnck, I didn't know what kind.
Q. ·would you talk a little louder?
A. I say, I saw a truck, but I clidn 't know exactly what kind
it was then.
Q. ·where was the vehicle in which you were riding when
you first saw t]1e truck Y and whe1·e was the truck Y
A. ·where was the car ·when I saw the truck?
Q. That's right. ·where was the car when you saw the
truck? and where was the truck?
A. As it dropped over the hill, as it come over the hillQ. "\Vhich llill was it?
A. Rigl1t there at Dr. Long's store.
Q. When you dropped over the hill and saw the truck, how
far ahead of you would you say the truck was?
A. I don't know exactly.
Q. Can you estimate itt
A. Say 4- or 500 feet.

I
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Robert Turner.
Q. Did you overtake the truck?
A. No, sir, we didn't get around him.
page 34 ~ Q. HowA. He pulled over behind him and pulled in the
lane to pass him.
Q. How far did you follow back of l1im before you pulled
in the left lane to pass him 1
A. It was 25 or 30 or 40 feet.
Q. How fast would you say the car in which you were riding
was going at that time?
A. Say, between 40 and 50.
Q. Can you estimate the speed of the truck that you were
going to pass at that time?
A. Say, around about 25.
Q. " 7here did the car in which you were a passenger attempt to go around the truckf
A. You mean where did he start to go around himT
Q. That is rigbt.
A. I would say a bout 200 feet back.
Q. Back of what?
A. Back of tbe intersection.
Q. "\Vlwre this collision occurred 7
A. Yes, sir.
Q. Did you observe auytbing that the driver did before he
attempted to go around the truck 1
A. ,vhen he pulled up behind him, he dimmed his lights.
Q. Dimmed his lights 1
A. Yes, sir.
page 35 ~ Q. After you pulled up behind him and the moment he started to go around him, did he do anything 1
A. When he got in the outer Jane, he throwed his lights back
after he got in the otller lane.
Q. Did he do nnything elseT
A. He blowed his horn.
Q. How mnny times did he sound his horn?
A. I would say nbout two or three.
Q. Two or tln:ee?
A. Yes, sir. ·
Q. Diel you see any sig·nal given by the operator of the truck
tbnt you attempted to pass 1
A. No, sir.
Q. Diel you see any red light flash on tho back end of the
truck?
A. No, sir, I didn't.
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Robert T'lirner.
Q. "\Vhat part of the automobile were you riding in Y
A. Right rear.
.
Q. "\Vere you looking straight ahead as to what was taking
place?
A. Yes, sir.
Q. What relation are you to Bruce Turner?
A. No relation.
Q. Do you know where Bruce Turner is?
A. ·why, his wife told me the other daypage 36 } Q. Do you know where he is 7
A. He is coming back from overseas someplaceGermany.

Mr. Dovel: That is all. Your witness, Mr. Hackley.
CROSS EXA1\ITNATION.

By Mr. Hackley:
Q. Your name is Robert Turner; is that righU
A. Robert Lynwood Turner, yes, sir.
Q. Yon are the son of Ellis Turner 1
A. Yes, sir.
Q. And you live right in Stanley?
A. ,Just out, up at tl10 blacksmith shop, from Stanley.
Q. And you got with these boys in Stanley?
A. Yes, sir.
Q. Did you stop anywhere outside of Stanley before you
came on down the road?
A. No, sir.
Q. "\Vhat?
A. No, sir.
Q. Are you sure of that?
A. Yes, sir.
Q. :Where did you get with them in Stanley?
A. Ri.ght in front of the restaurant.
·
Q. Burns' Restaurant?
pag-e 37 } A. No, sir, Levi Painter's. That's right almost
across from Burns'.
Q. At Levi Painter's?
A. Yes, sir.
Q. Why did you first say Burns' Restaurant?
A. I didn't say Burns' Restaurant.
Q. You were at Levi Painter's and then you were going to
Front Royal?
A. Yes, sir.
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Robert Turner.
Q. And you were in a hurry to get there, weren't you 'I
A. No, sir.
Q. What were you going to do in Front Royal?
A. We hadn't decided, we were just riding around.
Q. Hadn't decided 7
A. No, sir.
Q. As you came down the road you were driving pretty fast,
weren't vou?
A. No: sir, between 40 and 50.
Q. Now, Robert, you were not watching the speedometer,
were you?
A. I say, between 40 and 50. That is as near as I can say.
Q. You are just estimating iU
A. Yes, sir.
Q. What were you doing as you were coming
page 38 ~ down tl1e road; were you talking to these boys 'I
A. No, sir, we wasn't exactly talking. We said
a few words.
Q. The four of you riding around, no place in particular to
go and nothing to do; is that righU
A. TI1a t 's rigl1t, sir.
Q. What'/
A. That's right, sir.
Q. And you were not talking'/
A. We was talldng, but off and on, I mean.
Q. Talking off and on? Which side of the back seat were
you riding on 'I
A. Right.
Q. Ri~ht-hand side'I
A. Yes, sir.
Q. And yon were on the side opposite from the driver?
A. Yes, sir, on the right back.
Q. Robert, can you tell me how many cars you passed before
.
you got to this truck?
A. I don't remember passmg any.
Q. Don't remember passing any Y
A. No, sir.
Q. ,vould you say you did not pass any?
A. I wouldn't say I cli<ln 't, I say I don't remember passing
any.
.
page 39 !· Q. If you don't remember passmg any, why do
you remember alJ of this thing about blowing the
horn two or three times 7
A. I just remember.
Q. WhaU
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Robert Turner.
A. I just remember when be started to pass him.
Q. Did he blow two or did he blow three times 7
A. I snid I didn't exactly know. Two or three.
Q. ,\Thy do you say two or three if you do not know?
A. ·wen, it was either two or tliree.
Q. Could it have been one 1
A. I would say two or three. It could have been one, but I
would sayQ. It could have been one or it could have been not anyY
A. I am sure it was two or three.
Q. You say you were up within 35 to 40 feet of this truck
and you were driving· 50 miles an hour and -he was driving
about 25, and you were within 35 feet, 35 to 40, you said, before you started around him; is that right?
A. I said between 25 and 30 behind him.
Q. WhaU
A. 25 or 30 behind him.
Q. Yon were 25 or 30 feet behind him?
A. Yes, sir.
pag·e 40 } Q. Before you started to pass him?
A. Yes, sir.
Q. And you were going at least twice as fast as he was,
weren't you?
A. Between 40 and 50,
Q. And you pulled right out and went ·right on around Y
A. Pulled out-pulled up behind him and I1e blinked his
lights, dimmed his lights, and when he pulled in the other lane
he throwed bis lights back.
Q. '\Yere you knocked unconscious?
A. I must have been, I don't remember hitting the truck.
Q. Do not remember hitting the truck, do you?
A. No, sir.
Q. Do not even remember hitting it. You did not see the
truck move over to the left of the highway?
A. I saw tl1e truck when he turned.
Q. Saw him turn? How did he turn 7
A. He just didn't make a turn just. sI1ort over.
Q. Just made a sharp turn to the r1gI1t?
A. Not like that, but like that would be the highway-like
that (indicating).
Q. And you were at least 200 feet back of the intersection 7
A. I would say around 200.
page 41 } Q. That was before you got to tl1e intersection?
A. Yes.
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Thomas Lee Short.
Q. Do you know where you struck the truck?
A. I would say at the left front, about the cab.
Q. What!
A. About the cab, at the door.
Q. I say, do you know?
A. I don't exactly know.
Q. You say you saw no signal on the truck; were you looking at the truck f
A. Yes, sir, I was looking ahead.
'Q. You were observing almost everything, but you were not
talking?
A. No, sir.
Q. And you were on tl1e opposite side from the driver, in
the back seat Y
A. Yes, sir.
Q. With Bruce Turner? .
A. Yes, sir.
Q. And you are not related to Bruce TurnerY
A. No, sir.
:Mr. Hackley: That is all.
:Mr. Dovel Stand aside.
page 42

~

THOl\IAS LEE SHORT,
plaintiff, was sworn and in his own behalf testified:
DIRECT EXAMINATION.

By "Mr. Dovel:
Q. Will you tell the Court and jury your full name, please 7
A. Thomas Lee Short.
Q. You arc the plaintiff in this case Y
A. Yes, sir.
Q. What is your father's name?
A. Roy R. Short.
Q. How old are you, Tommy¥
A. Eighteen.
.
Q. On the 9th of January, of 1952, did you meet with Darrel
Knight and Bobby and Bruce Turner Y
A. Yes, sir.
Q. W11ere did you meet them?
A. Stanley.
Q. Whose ('ar were you in?
A. I was in my father's.
Q. What kind of a car :was it?
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Thomas Lee Short.
A. '51 Studebaker.
Q. Who was driving?
A. I was driving.
Q. In what direction did you go after you left
page 43 } Stanley 1
A. I was headed towards Luray.
Q. Diel you stop anywhere?
A. No, sir.
Q. Did you stop at Cave Brothers 7
A. No, sir.
Q. About how fast were you traveling as you were driving
along after you left Stanley 1
A. A round 50.
Q. After you got past Stanley, did you see a truck that was
operated by Mr. Arthur Long?
A. I saw the truck as I come across Dr. Long's hill.
Q. About how far away from you was the truck at that time 1
A. I would say about a thousand feet.
Q. How fast were you going then 1
A. Still driving around 50.
Q. ,voulcl you estimate the speed of the Long truck?
A. I would say about 35.
Q. ,,\That lmppened after thaU
A. I gradually came in behind Mr. Long and I stayed a distance about 75 to a hundred feet behind him when I pulled out
to pass him. As I came in behind i\r[r. Long, I dimmed my
lights, wl1ich I always do, and when I pulled out to pass him,
I blew my horn twice and kicked my lights back up
page 44 } on high.
Q. Do you know about how far from the intersection you were when you first pulled out to pass him 7
A. About 300 feet.
Q. ·what, if anything, did Mr. Long do after you pulled out?
or did Mr. Long do anything before you pulled out to pass
himY
A. No, sir.
Q. ·what, if anything, did he do after you pulled out to pass
h rm.
. '
A. en, after I pulled out to pass him, I would say getting
pretty close on him, might near going around him, he started
swerving around on my side of the road as I was passing him.
Q. Did he give any signal?
. A. No, sir.
Q. About l1ow far from the intersection were you when he
started to swerve Y

,v
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Thomas Lee Short.
A. About 200 feet.
Q. About how fast were you going at that time T
A. Around 50.
Q. If he had not started to swerve, can you estimate about
where you would have completed passing him 7
A. Just about at the mail boxes.
Q. About how fast was he going?
A. I would say he was doing around about 35.
page 45 }

Mr. Hackley: I didn't hear that.

A. (Con'd.) I said he was still driving about 35.
Q. What ldnd of a swerve did he make Y did he make a sharp
turn?
A. He come over sort of gradually, and then he turned all
at once.
Q. Did the two cars then come together 7
A. Yes, sir.
Q. "Where did the two cars come together with respect to the
white line? Do you understand what I mean, Tommy?
A. Yes.
Q. I mean, on which side of the white lines did the two cars
come together 7
A. They came together on the left-hand of the white linA.
Q. Can you say about how far?
A. I would say about three and a half feet.
Q. Three and a half feet from the white line?
A. Yes, sir.
Q. How far over to your left did you pull 1
A. I got my two wheels on my left-hand side of the car off
the road about two feet.
Q. ,vhat happened after thaU
A. After the collision, I don't remember.
Q. Did you have control of your car?
page 46} A. No.
Q. Did you try to steer it anywhere?
A. After the collision I was knocked out.
Q. ·what happened to you in the collision 7 do yoo know?
A. What happened to me in the collision?
Q. Yes.
A. I r<'mcmber tl1c collision, but I didn't remember from
then until the car got stopped.
Q. Did anything happen to your head?
A. :My head went through the windshield.
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Thomas Lee Short.
Q. Do you remember your head going through the windshield Y
A. No, sir, I don't remember that.
Q. What makes you think your head did go through the
windshield Y
A. It was sticking out of the windshield, so I imagine it went
through the windshield.
.
Q. But after the collision, what is the first thing that you
do remember!
A. First thing that I remember was Darrel Knight was trying to get me out of the car.
Q. How long have you been driving an automobile, TommyY
A. About three and a half years.
Q. Three and a half years from no,v. How long would that
be prior to the accident Y
page 47 t A. Just about two years.
Q. What kind of work were you doing prior to
this collision, Tommy?
A. I was working for Rockingham Poultry.
Q. How much education did you have Y
A. Tenth grade,
Q. Did you go to school in StanleyY
A. Yes.
Q. What other kind of work did you do before you worked
at the Rockingham Poultry!
A. I liad done some construction work.
Q. What kind of construction work was it?
A. Millwright.
Q. What elseY
A. Some carpenter work.
Q. Where was that Y
A. I done some carpenter work in Washington, and I done
some millwright work-that was in West Virginia.
Q. Maybe some of the members of the jury are acquainted
with that type of work, but tell the members of the jury what
you are required to do when you are working in that sort of
employmenU
A. As a millwright, you are required, sometimes, to warm
up motors, and mostly it is a lot of setting motors and fans
and things wl1ich go up in the air. That consists
page 48 } of climbing. There is a lot of climbing in carpenter
·
work, too.
Q. Were you an apprentice?
A. Yes, sir.
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Q. ·what were the wages at that time for an apprentice
millwright or bricklayer?
A. Well, for an apprentice wages as a millwright, it all depends on how much you already know, and if you don't know
nothing, when you start they give you $1.60 an hour. If you
know a little something about it and catch on pretty quick
about it, they start you at $1.80.
Q. How much were you making at that type of work when
you last worked at it 1
A. I was getting a little overtime work, being six days a
week, and I was drawing from 90 to a hundred and some dollars a week.
Q. Going back, Tommy to when you woke up with your head
through the windshield, who is the first person you remember
seeing?
A. Darrel.
Q. Who did you see then?
A. After I saw Darrel f
Q. Yes. Were you taken down to the hospital?
A. Yes, we was· taken on to the hospital.
Q. Who took you to the hospital T
page 49 ~ A. Dr. Trott.
Q. Do you recall what hurt you at that -time that
you were in the car f
A. My leg.

•

e

•

•

•

•

page 58 ~

•

CROSS EXAMINATION.
By Mr. Hackley:
Q. Thomas, on this night in question, you and these boys
got together in the Town of Stanley at Levi Painter's pool
room?
A. No, sir, we just met in town.

Q.

What?

A. We met in town, but it was on the street, it wasn't in
Levi's.
Q. Robert Turner just said it was at Levi's.
A. No.
Q. And you were going to Front Royal; is that righU
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A. Not particularly. We was going to Luray, first.
Q. Going to Luray firsU
A. Yes, sir.
Q. Why do you say you were going to Luray firsU You had
to go to Luray first to get to Front Royal?
A. That's right, but we always mess around Luray awhile.
Q. Mess around Luray awhile and then go to Front Royal Y
A. Yes, sir.
Q. This happened about what time of night Y
A. I would say about 6 :30.
page 59 ~ Q. You say that when you came over the hill at
Dr. Long's store you saw a truck a thousand feet in
front of you; is that righU
A. That's about a thousand feet.
Q. After you came over tl1at bill, you had to go down in a
dip and up over anotner rise before you got to this truck,
• didn't you?
A. Yes, sir.
Q. Did you reduce your speed at all in that distance Y
A. I was driving around 50.
Q. You were driving around 50; that is what all of you say,
driving around 50. Are you sure you were driving 50? Were
you watching the speedometer?
A. When I looked down at it, before I come over the hill, I
was doing 50 and I imagine I was still doing 50 because I
didn't push clown on it.
Q. Before you came over the hill. Thomas, you ran up behind this car, came in behind it, didn't you Y
A. Yes, sir.
· Q. One boy says 10 to 15 feet bel1ind it, anotl1er one says 25
to 30, and you say you were 75 to a hundred feet back of it
when you pulled out to pass?
A. Yes, sir.
Q. All of you were looking at it, weren't you Y
A. I don't know. I was looking.
page 60 ~ Q. What?
A. I don't know wl10ther they was looking
around, I didn't have time to look and see what they were doing.
Q. You did not reduce your speed at all?
A. I say, I was driving around 50.
Q. Around 50 all of the time when you pulled in behind him
and dimmed your lights?
A. Yes, sir.
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Q. Then you cut right back out to go around him?
A. No, I followed him for, I would say, two tenths of a mile.
Q. You followed him two tenths of a mile at the same distance behind liim 'I
A. Yes, I would say roughly that.
Q. You were 75 to a hundred feet behind him and you followed him a distance of two tenths of a. mile at that distance
behind him?
A. Roughly that, yes.
Q. And you say you were going 50 'I
A. Yes, sir.
Q. And did not reduce your speed 7
A. No, sir.
Q. Thomas, if that is the case, how do you account for his
speed at 25 miles an houri You would have run over top of
him, wouldn't you f
page 61 ~ A. I said that :Mr. Long was driving approximately 35 to 4;0.
Q. 35 or 40 and you stayed tbe same distance behind 7
A. Yes, sir.
Q. And tl1en yon pulled over. You say when yon first
started to go around him-is this right, now?-that you were
300 feet back of the intersection towards Stanley?
A. I would say that.
Q. Are you estimating that speed 1 were you watching the
intersection f
A. No, sir, I wasn't watching it.
Q. What?
A. I wasn't watching the intersection.
Q. How would you know you were 300 feet back of the intersection if you did not know where the intersection was?
.A. Why, I knew about where it was when I started to pass
him.
Q. You knew about where you were when you started to
pass him?
A. Yes, sir.
Q. Can you point out nny object here on any of these pictures, or this dmgram, or nnything, as to where you were when
you first stnrted around this truck? Can you?
A. I would say maybe a little above the point of the picture
that doesn't show.
page 62 ~ Q. A little bit back this way!
A. Yes, sir.
Q. You were back this way from the picture?
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A. Or in here. Right in here some place was the intersection. I would say just about the edge of that or maybe five
feet back.
Q. When you first started to passing 7
A. Yes, sir.
_ Q. And he had more than this picture's length to go before
you got to the intersection; is tbat right 7
A. Yes, sir.
Q. You knew that intersection was there, didn't you 1
A. I didn't particularly pay too much attention to it because
I had never been up that road.
Q. You had never been up 629 Yis that what you mean 7
A. That's right.
Q. You have been from Luray to Stanley hundreds of•times 7
A. Yes, sir.
Q. And you mean to say you didn't know that road was
there?
A. I never particularly paid any a.ttention to it, no.
Q. You started around him bere, you would have been
around him before you got to the intersection if you had not
hit him, wouldn't you 7
page 63 } A. I started around him where I said there.
Q. Back here 7
A. And if he wouldn't have swerved over in the road on my
side, I probably would have been around him by that time.
Q. You say he came over gradually towards you 7
A. Yes, sir, and then allQ. '\Vhat did you do when he came over gradually!
A. I eased off the road.
Q. Did you apply your brakes 7
A. No, sir.
Q. You did not apply your brakes 1
A. No, sir.
Q. Even when he moved over to your sideY
A. No, sir.
Q. You just eased over 7
A. Yes, sir.
Q. And driving 50 miles an houd
A. That's right.
Q. Didn't try to stop 7
A. ·wen, which that time I had two wheels on my side off
of the shoulder of the road.
Q. You did not think to st.op Y
A. If I would have hit my brakes that would have upset me.
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Q. You did upset, didn't you Y
page 64

~

A. No.
Q. ,vhaU

A. No, I never upset.
Q. You did not upset f
A. No, sir.
Q. You remember all thaU You remember you did not
upseU
A. I couldn't have upset.
Q. WhaU
A. I couldn't have upset.
Q. Do you remember striking the fruckf
A. I remember the collision.
Q. You remember the collision 7
A. Yes, sir.
Q. You remember hitting him?
A. Yes, sir.
Q. What part of your car hit his truck?
A. Right-hand side.
Q. The right-lmnd side. What part of the right-hand side 7
A. The front.
Q. The front f
A. Yes, sir.
Q. Hit what part of his truck?
page 65 ~ A. Left-hand side, about his door.
Q. About his door? It didn't hit back of his
door?
A. No.
Q. Didn't hit back here (indicating) ?
A. No.
Q. You are sure of tliat 7
A. I am sure of that.
Q. I will ask you if you see a scrape mark there up side of
his truck there, from here up there Y See that scrape mark up
there from right back here 7
A. That doesn't necessarily liave to be a scrape mark.
Q. It looks like a scrape mark, doesn't iU
A. No, sir.
Q. You did not hit him back hereY
A. It looks like a shadow when the picture was taken.
Q. It looks like a shadow to you?
A. Yes, sir.
Q. You mean right on that picture, those marks right there
look like a shadow?
A. Yes, sir.
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Q. And you did not hit him back of the door7

A. No, sir.
Q. You are sure of that now?
A. No, sir.
Mr. Dovel: Where do you mean?
Mr. Hackley: I mean those scrape marks right
there.
Mr. Dovel: I don't see those.
Mr. Hackley: He doesn't see them either. Gentlemen, this
is plaintiff's Exl1ibit C.
Mr. Dovel: Since you are on the subject matter, he didn't
examine it for scratches, Your Honor. While it is on everybody's minds, I suggest that they examine the picture.
Mr. Hackley: They can see it.
page 66

~

(The photograph was handed the jury.)
By :Mr. Hackley:
Q. Thomas, you remember just hitting into the truck and
that is all you remember'/
A. That is all I remember.
Q. And yet your memory came back as soon as the boy
was trying to get you out of the car?
A. I remember the collision.
Q. Then your memory was off a mighty short time, wasn't
iU
A. Off for a sbort time T
A. Yes.
A. I don't know bow long.
Q. It couldn't have been over a second. Do you remember
going to thP- left side of the road and up a bank and down 1
A. No, sir.
page 67 ~ Q. Who guided that car down that bank, up and
back down and across the road 7
A. It went by itself.
Q. You mean to say it went up that bank and didn't turn
over and went back down the road and went forward quite a
distance, didn't it, on the highway?
A. Not too far.
Q. The officer testified it went 320 feet'/
A. That was all together; that was up t.he bank and back
across the road.
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Q. And it was 35 feet out in the field after it left the highway, according to the officer; is that righU
A. 33 feet.
Q. 33 feet in the field. So the difference between the 320
and 33 was in the higl1way; is that right?
A. !'rlie difference between 320 and 33 was in the highway'/
Q. That's right.
A. I don't think so.
Q. You went out in the ·field 33 feet and the rest of it was
in the highway, wasn't it?
A. Yes, but I was knocked unconscious, I lost control of
the car, the car was running on its own.
Q. The car went on its own and you don't repage 68 ~ member anything in that space Y
A. No, sir.
Q. You were not unconscious nfter they took you out of
the car, were youY
A. After they taken me out of the carY
Q. Yes.
A. Not after they got me out of the car.
Q. Darrel Knight said he was knocked unconscious; he
helped get you out of the car?
A. Yes, sir.
Q. And Robert Turner doesn't remember anything after
the accident; did you see him there that nighU
A. No, sir.
Q. All of you knocked out. Thomas, as a matter of fact,
you were driving at an exceedingly high rate of speed, weren't
you?
A. No, sir.
Q. Did you see the truck after it was wrecked T
A. Yes, sir.
Q. It was turned upside down on its back?
A. I didn't see it that night. I saw the truckQ. You saw nil of the front running gear knocked out from
under it, didn't you?
A. No, sir.
Q. Didn't see thaU
page 69 ~ A. No, sir.
Q. Did you look for iU
A. No, sir, not particularly.
Q. Trooper Dodson pointed out a mark there at the intersection that he assumed was made by your car-this mark
here; was that made by your car7
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A. I wouldn't know.
Q. ,VhaU
A. I wouldn't know.
.
Q. You wouldn't know Y It couldn't be if you were back
here when you started to pass?

Mr. Dovel: If Your Honor please, Mr. Hackley is asking
him questions, but first I think he ought to ask the young man
if he visited the scene of this accident immediately after it
occurred and examined the road for marks.
Mr. Hackley: I asked him, awhile ago, if he saw the marks.
Mr. Dovel: You are talking to him about the marks in the
road, and the fact remains that he didn't go there, he went to
the hospital and went home with a lame leg. If he didn't see
the marks at all, Your Honor, I think Mr. Hackley ought to
lay the foundation for it.
Q. Tbomas, did you go to the scene of the accident?
A. No, sir.
page 70 ~ Q. Never have been there?

A. Up to where tbe accident happened?
Q. Never been there 7

A. Yes, sir, I have been there.
Q. WhaU
A. I have been there.
Q. How soon did you go there after this occurred 'I
A. I would say it was a couple weeks.
Q. Couple weeks 1
A. Yes, sir.
Q. Did you see any marks when you got there 7
A. No, sir.
Q. Driving like you were and knowing the distances that
you were back and the way you were passing this truck, could
you have made any marks with your car in the intersection'/
A. I don't think so.
Q. Couldn't have!
A. I didn't say I couldn't have, I said I just don't think so.
Q. In other words, you were passing before you got to the
intersection 'I
A. Yes, sir.
Q. That is what you want these gentlemen to believe. When
this car moved over a little bit, why didn't you appage 71 ~ ply your brakes 'I
A. I didn't see no use in that.
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Q. Thomas, don't you know that according to the law you
must see that you can pass in safety before attempting to
passY
A. It was safety, I could see that I was passing in safety,
and I could see a good half a mile in front of me that it wasn't
nothing coming.
Q~ How far were you back of him when you blew your horn Y
A. 50 feet.
Q. 50 feet back of him, and you had moved over to the left
lane, then, according to your statement awhile ago; is that
righU
A. Yes, sir.
· Q. You were 50 feet back of the-in other words, you were
almost on him; is that righU
A. That's not too close, 50 feet is a pretty good distance.
Q. And you blew your horn twice'/
A. Yes, sir.
Q. Thomas, just why did you blow your horn twicei
A. Well, it's just a habit. I always do and I still do.
Q. Blew it twice1
page 72 ~ A. Yes, sir.
Q. This was a truck you were passing and you
knew it was a truck, didn't you1
A. .Yes, sir.
Q. They asked the question about seeing any signals or red
lights; if you were passing back at the intersection there was
no point for any signal on Mr. Long's part, was it Y
A. Mr. Long was aiming to turn, therefore I didn't know it.
Q. At 300 feet back of tl1e intersection Y
A. ·when I started to pass him it was 300 feet.
Q. And you would have gone around him before you got
to the intersection if you had not collided 1
A. All of the time I was moving up.
Q. And you did not cut your speed back under 50, did you,
at any time7
A. No, sir.
Q. Thomas, you brought in a lot of injuries here. Your
knee was hurt up there, I grant you that; is that righU You
went to the hospital 1
A. Yes, sir.
Q. And you were working at the poultry plant at Alma at
the time, weren't you 1
A. That's rig11t.
page 73 ~ Q. And you quit tllat job, later, didn't yon I
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A. Lately'/

Q. Later, didn't you, after the accident, you quit your job

at AlmaY
A. No, I went back to work after I got out of the hospital.
Q. Yes, but you later quit there, didn't you 7
A. Later on.
Q. You went right back to work after you got out of the
hospital and you later quit there and went to '\Vest Virginia,
didn't you?
A. Yes, sir.
Q. Did you work on a pipeline out in West Virginia 1
A. Yes, sir.
Q. Did you break your leg out there when you were working
on that pipeline in West Virginia 'I
A. No, sir.
Q. You did not.
A. Did not.
Q. Did not break your right leg out there 7
A. I did not.
Q. When did you go to Cletus Cnve's, at Stanley, to live!
A. I don't know exactly the date.
Q. ,vas it July 1953?
page 74 } A. It could have been.
Q. That was when it was, wasn't it, Thomas 'I
A. ·when what was Y
Q. What?
A. When what was 'I
Q. When you went to Cletus Cave's to live.
A. I think it was in ,July, I am not certain.
Q. You did not have any cast on your leg then, did you 'I
A. No, sir.
Q. Did you stay there through October and November, up
into December of 1952'1
A. Yes, sir.
Q. Did you have a cast on your leg in the fall of 1952 when
you lived at Cletus Cave's'/
A. Yes, sir.
Q. In the fall of 1952, now. "Why did you have that cast on
there if you did not break your leg working out in West Virginia 'I
A. I had a cast, but it wasn't on my right leg, it was on my
left.
Q. On your left leg'/
.A. That's right.
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Q. Why didn't you tell us, awhile ago, that you broke your
left leg when you were working in West Virginia Y
A. I didn't break that.

page 75

~

Mr. Robinson: May it please the Court, I ask
that the record be read. The question was whether
he broke l1is right leg in 1Nest Virginia, and counsel is trying
to confuse the issue here. We have not alleged any injury to
the left leg in the accident and counsel asked him wheiher he
broke his right leg in West Virginia and he said no. Now,
counsel isThe Court: It seems to me the question was whether he
broke his leg in West Virginia, without specifying right or
left. I do not recall.
Mr. Robinson: I would like to have the record read.
The Court: All right.
(The following was read:
"Q. Did you break your leg out there when you were working on that pipeline in West Virginia Y
"A. No,sir.
''Q. You did not?
"A. Did not.
"Q. Did not break your right leg out there?
"A. I did not.")

Mr. Robinson: I am sorry, Your Honor.
By Mr. Hackley:
Q. You did break your left leg in West :Virginia Y
A. No, sir, I didn't break it.
Q. ·w11at did you have a cast on it for Y
page 76 ~ A. I had an operation on it.
Q. You had an operation on your left leg?
A. Yes, sir.
Q. Wlmt was that operation for?
A. I had some busted cartilages in there.
Q. Had busted cartilages in your left leg; is that rigbU
A. That's right.
Q. TI1omas, you did not lmrt your left leg in tbis accident,
did youf
A. Left legY
Q. Yes.
A. No, sir.
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Q. Didn't have anything to do with this collision, did iU

A. No, sir.

Q. And yet you had an operation on it for the cartilage?
A. Yes, sir.
.
. .
Q. That is the same operahon that you had for your right

knee just recently, wasn't iU
A. It wasn't exactly the same.
Q. It was practically the same, wasn't it, Thomas 'l
A. I am not certain.
Q. How did you get those cartilages in that shape'l
· A. From getting it hurt. ·
page 77 ~ Q. Where Y
A. In West Virginia.
Q. In West Virginia. Now, why don't you tell us those
other things, Thomas f That is all we are trying to get out
of you. When you hurt your left leg, didn't you also hurt the
rightf
A. No, sir.
Q. The same kind of operation was given you for both,
wasn't it'l
A. I don't know.
Q. What?
A. I don't know if both operatious was the same or not,
I am no doctor.
Mr. Hackley: That is all

RE-DIRECT EXAMINATION.
By Mr. Robinson:
Q. Tommy, the pain and suffering that you are talking about
and the loss of time that you testified to1\fr. Hackley: If Your Honor please, they cannot claim loss
of time in this case, they have that in another suit.
Mr. Robinson: You are quite right about that, Mr. Hackley, and I apologize.
~

Q. Tommy, the pain and suffering that vou testified to in your direct examination, was any of that
caused by any injury that you received to your left leg'l
A. I didn't hear that clearly.
Q. When I asked you questions about how your leg was
bothering you before, did you mention anything about your
left leg?

page 78
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A. No, sir.
Q. Did we mention anything about how your left leg, or
whether your left leg, is ·bothering you now?
A. No, sir.
Q. ·who has treated you for your left leg?
A. Dr. Bennett.
Q. Tommy, you were asked some things about the distance,
the measurements and distances: when did you determine that
it was about 300 feet from the intersection when you started
to pass Mr. Long?
A. Yesterday.
Q. How did you determine thaU
A. I stepped it off.
Q. Tommy, had you ever used that road that turns off to
the left up there f
A. No, sir.
Q. Did you know there was an intersection there'I
A. I never paid too much attention to noticing it.
Q. Are there any signs or intersection signs
page 79 ~ along the road tliere 'I
A. No, sir.
Q. What sort of white line is along the road there 'I
A. It's a broken line.
Mr. Robinson: No further questions.
RE-CROSS EXAMINATION.
By Mr. Hackley:
Q. Thomas, you said you never paid too much attention
-you did know it was there Y
A. I couldn't say I did, because I never paid too much attention to it.
Q. You know you have seen that road going up there traveling from Luray to Stanley?
A. I couldn't say I have.
Q. Do you know where it goes to?
A. No, sir, I don't know where it goes to.
Q. Don't have any idea f
A. Don't have any idea.
Q. Thomas, you say you are a riveter now; you have got a
good job now, haven't you T
A. It's a good job.
Q. Pays good wages, doesn't it 7
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A. Not too good.
~

page 80

Q. What do you get!
A. $50.00 a week.
.

Q. That is what you were getting at Rockingham Poultry
.
when this accident occurred Y
A. That's right.
Q. You had trouble in West Virginia, you say, with you.r
left leg. You say you just don't feel like climbing and laying
brick, or things like that. Your left leg has as much to do
with that as your right 7
A. Not hardly.

Mr. Hackley: You just pick out your right leg for that.
That is all.
FURTHER RE-DIRECT EXAMINATION.
By Mr. Robinson:
Q. Tommy, if your right leg did not bother you, could you
get other employmenU
A. Yes, sir.
Q. What could you do?
A. I could go back in the millwright apprenticeship, carpenter.
Q. How much is that T
A. Carpenter apprenticeship, I got $70.00 a week at that.
Mr. Robinson: No further questions.
page 81} FURTHER RE-CROSS EXAMINATION.
By Mr. Hackley:
Q. That means you would have to learn the work of a carpenter, that is an apprentice job7
A. That's right.
FURTHER RE~DIRECT EXAMINATION.
Bv Mr. Robinson:
•Q. Have you ever done that before?
A. Some of it.
Mr. Robinson: No flll'ther questions .
page 82
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DR. CLINTON W. TROTT,
was sworn in behalf of plaintiff and testified :
DIRECT EXAMINATION.
By Mr. Robinson:
Q. Will you state your full name, please?
A. Clinton W. Trott.
Q. Your profession f
A. Physician and surgeon.
Q. You are a practicing and duly licensed surgeon and
physician in the State of Virginia and practicing in Luray
and StanleyY
A. Yes, sir.
Q. Dr. Trott, did you see Tommy Short on January 9, 19527
A. I did.
Q. When and where did you first see him 7
A. I saw him on highway 12 at the scene of an aecident
between Luray and Stanley.
page 83 ~ Q. "\Vhat were the circumstances when you saw
him tliere?
A. I was driving towards Luray and just happened to come
along soon after an accident took place.
Q. "\Vhat did you observe about Tommy Short when you
saw him there T
A. I don't reeall that I observed anything specifically at
the scene of the accident. He was brought to the hospital and
I examined him at the hospital.
Q. What did you find at the hospital when you examined
himf
A. He had a laceration of the right shin and an injury of
the right knee with swelling and many abrasions.
Q. What was the nature of the injury to his right knee?
A. It was a severe sprain with an injury of the ligaments
of the knee.
Q. What treatment, if any, did you administer to himY
A. The laceration was closed wit sutures and he was placed
at rest in bed and the knee was splinted.
·
Q. Was there an open wound at the knee 7
A. Not according to my records there was not.
Q. Do you recall whether you took any stitches in itf
A. Yes. I stated previously that I placed sutures in the
laceration in his shin.
Q. I understand you now. When was he discharged from
the hospital f
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page 84

~

A. I don't recall.
Q. Did you treat him after that 7
A. Yes, I saw him several times both at home and in the
office.
Q. What was his condition when youA. He continued to have trouble with the knee and was
then referred to an orthopedic specialist on February 26.
Q. ·what sort of trouble was he having with his knee!
A. His knee was weak, painful, and swollen.
Q. Did you diagnose the trouble t
A. Well, I diagnosed it as a severe sprain and injury of
the ligaments.

•
page· 85

•

•

•

•

~

•
Q. No. Did you observe Mr. Long that night!
A. Yes, I helped to take him out of the truck.
Q. What did you observe about his condition Y
A. I paid very little attention to him. I just helped pull
him out of the pickup truck and asked him if he felt very bad,
and he said well, his neck hurt a little bit. So,· I helped him
sit down over on the side of the road and turned mv attention
to the boys who were bleeding and obviously bn1ised.
Mr. Robinson: No further questions.
CROSS EXAMINATION.

By Mr. Hackley:
Q. There were a couple others getting him out
page 86 ~ of the truck, Doctor Y
A. Yes, someone else helped also.
Mr. Hackley: That is alL

•.

•

•

•

•

•

•

•

•

•

•

page 122 ~
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EVIDENCE ADDUCED IN BEHALF OF DEFENDANT.
ARTHUR REUBEN LONG~
defendant, was sworn in his own behalf and testified:
DIRECT EXAMINATION.

By Mr. Hackley:
Q. Your name is Mr. Arthur Reuben Long7
A. Yes, sir.
page 123 } Q. Mr. Long, where do you live?
A. Well, about three miles south of Luray, next
to John Spitler's.
Q. What is your occupation 7
A. Farming.
Q. Directing your attention to January 9, 1952, which is
almost two years back, will you tell the Court and jury where
you had started previously to the accident and just what your
actions were before that time!
·
A. Well, we was working on the water works there at home
and I had borrowed some tools off of Mr. Burner, Rex Burner.
All of you know him, I imagine. And I took them home, up
to the store, and from there was going on to Keith Gochenours
to get a truck.
Q. Mr. Long, did you stay there at the store any time 7
A. Yes, we was there at the store.
Q. Talk to anybody thereT
A. Yes, different ones there in the store.
Q. How long would you say you were there at the store 7
A. Oh, probably five minutes, maybe a' little longer. Maybe
ten minutes.
Q. And you say you were g-oing to Mr. Keith Gochenour'sY
Who is Mr. Keith Gochenour?
A. He is a trucker. Fred Gochenour's son.
Q. Who hauls for people 7
page 124 } A. Yes, sir.
Q. Licensed hauler; is that right?
A. Yes.
Q. Where did he live at that time Y
A. Just below Stony Man, above Willow Grove Mill.
Q. That is down-you turn off down near Luray to go up
to his home ; is that right?
A. That's right.
Q. Directing your attention to this collision, after you left
the store exactly what did you doY

{~
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A. Well, I drove right straight on down the road.
Q. Toward where you tum off at the Willow Grove Mill f
A. Yes.
Q. How fast were you going, Mr. Long.
A. Oh, 35 or 40.
Q. Can you tell us what happened up there at the time of
this collision 'I
A. 1,Vell, as well as I can remember it, just the other side
of the intersection, back a piece, these lights as the car come
up over the road-I was just driving straight on down, and
the flash hit in my truck. And from then on, why there is
nothing-I don't remember.
.
Q. You say the flash hit in your truck and then what happened'/
A. It was almost too sudden to remember anypage 125 ~ thing.
Q. Were you driving on your right-hand side of
the road'I
A. I was on my right-hand side.
Q. )Vas any part of your truck to the left of the white
center line?
A. I don't think so.
Q. :Mr. Long, were you attempting to turn or do anything
to go to the left 1
A. No, sir.
Q. Did your truck swerve at any time across the white
center line?
A. No, sir.
Q. And you say you were coming down here to turn at the
,vmow Grove Mill to go to Mr. Keith Gochenour'sf
A. That's right.
·
Q. ,vhy were you going to Mr. Keith Goclienour's'I
A. To get him to haul some cattle the next day.
Q. Did you see this car when it hit into the side of your
truckT
A. ,Just the flnsl1.
Q. ,Just the flnsl1 as it hit you f
A. As the lights hit.
Q.
ere you knocked UllC'onscious, Mr. Long.
A. Yes.
·
·
Q. Did you ever come to while you were at the
page 126 ~ scene of the accident Y
A. How was thaU
· Q. Did you regain consciousness while vou were still there
at the scene of the accidenU
·
·

,v
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A. It seems to me that I come to kind of hazy as they were
getting me out. I remember a little something there about-I
don't know, they hurt one of my legs trying to get it untangled,
or something, but it is awful bazy.
Q. You were brought to Luray to the hospital Y
A. Yes.
Q. How long were you in the hospital f
A. Three days.
Q. Who treated you Y
A. Dr. Long.
Q. What was your trouble while you were in there Y
A. Well, I was shook up right bad, and hurt my shoulder,
and my neck, and I spit up blood about a day and a half, I
think, something like that.
Q. You were hemorrhaging for a day and a halfT
A. Yes, sir.
Q. Did you have any cuts or bruises?
A. None to amount to anything; a little off in my h~ad and
cheek.
Q. You say you hurt your shoulder and neck?
A. :Mv neck and sboulder was the worst.
page 127 } Q. Do any of those injuuries still continue to
bother you?
A. Well, I have a little trouble with my shoulder and my
neck, at times, but nothing serious, I don't think.
Q. You say you were in the hospital from vVednesday until
Saturday; is that righU
A. That's right.
·
Q. Who treated you there, l\Ir. Long?
A. Dr. Long.
Q. Did you see any of these boys that night there at the
accident?
A. At the accident!
Q. Yes.
·
A. No.
Q. Did you observe anything in the road there that day?
A. No.
Q. Did you know this car was attempting to pass or come
around you?
A. No.
Q. Did you hear any horn?
A. No.
Q. Did you see any dimming of lights and raising them
back up?
A. No, I didn't.
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.
Q. Where did it happen, in reference to the inpage 128 } tersection of 629 and Route 12, now 3407
A. Well, it was right along there about the intersection.
Q. Right along _abou_t the intersection Y
A. Yes, sir.
.
.
Q. Some of these. boys have said 200 feet, some 300 f~et,
one 225, that they started to pass you back of the intersection ;
is that right 'l
A. I don't think so.
Q. Right along about the intersection 'l
A. Yes, sir.
Q. Did you see the debris in the road that Trooper Dodson
was talking abouU
A. No, I didn't.
Q. Did you see any skid marks of any kind 'l
A. No.
Q. What part of your truck was first hit by this ca1· 7 You
observed the truck after the accident.
A. It was hit back just above the hind wheel.
Q. It was hit back just above the l1ind wheel 'l
A. Yes, sir.
Q. That is where it first started 7
A. Yes.
Q. Then what did it doY
A. It went right along and kept getting deeper all of the
time. I was driving a stake body truck. It broke
pa:ge 129 } the iron on the body that goes around that holds
the stake, and went on through into the cab and
fender, front fender, and took the chassis out from under
the front end.
Q. I hand you plaintiff exhibit C. Will you point out to
the gentlemen of the jury where it first started into the side
of the truck, where it :first hit 'l
·
A. Right along in here.
,
Q. And then it continued worse as it went on upY
A. Yes, sir, just kept eating in.
Q. What damage did it do to the truck'l
A. vVell, almost totally, I reckon you would say. Messed
up the frame and the body and everything.
Q. Knocked the wheels out from under the front 'l
A. Knocked the front wheels clean out.
Q. Was your truck turned over Y
A. Yes, sir;
Q. Or did it remain on its wheels Y
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A. Yes, sir, it was over on the top.
.
. ,
.
Q. Do you know the distance j;hat the: automobile traveled
after the impact 1
A. I would say about 80 steps.
Q. After the impact Y
A. Yes.
•
Q. That is, the automobile or your truck'/
A. You said the automobile.
page 130 ~ Q. Yes.
A. That is the automobile.
Q. To where it stopped 7
A. Yes.
Q. In other words, you would say 240 feet 'l
A. Yes, something like that.
.
Q. Mr. Long, the question has been asked the witnesses for
the plaintiff about whether or not you made any signal; did
you make any kind of a signal Y
A. No, sir.
Q. Was there any reason for you to make a signal¥
A. No, sir.
Q. Were you turning at any time 'I
A. No, sir.
.
Q. Could you tell the Court and jury the speed of the other
automobile Y
A. No, I didn't-outside of the jar and the distance it went.
Q. You mean the distance it went after the collision; is that
right?
A. Yes, sir.
Q. Mr. Long, back of the point of collision, toward Stanley,
in other words south of this accident~ is there a dip or knoll
there?
A. Yes, there is.
page 131 ~ Q. How far would you say that was from this
intersection 'I
A. Oh, 90 or a hundred steps, something like that.
Q. 90 or a lmndred steps?
A. Something like that.
Q. In other words, 90 or a hundred yards; is that what you
meant
A. Yes.
Q. When a car comes up over that, does his lights shine up
in the air Y Or do you know?
A. They would naturally shine up.
Q. Diel you see these lights shining in the back of your car
before the impact 'l
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A. No, I just-it was just a flash.
Q. You mean a flash of light 7
A. Yes.
Q. And then the crash Y
A. Then the crash.
Q. You owned this truck that you were driving; is that
right?
·
A. Yes.
Q. Did you have it repaired, Mr. Long.
A. No, sir.
Q. \.Vhat did you do with that truck?
A. I turned it in to l\fr. Graves.
Q. How much did they allow you for it on a
page 132 ~ trade-in, after the wreck?
A. Hundred dollars.
Q. Did they tell you the value of it before it was wrecked 7
A. Yes.
Q. 'What ~as that value 1
A. $900.00.
Q. And they allowed you a hundred, so your loss would be
$800.00¥
A. Yes, that's right.
Q. That $800.00 would be the damages to your truck as a
•
result of the collision Y
A. That's right.
Q. Did you pay out any other money as a result of this
accident¥
A. Well, hospital and doctor bills.
Q. 'What was that Y
A. The hospital bill up here was $34.50, and I paid Dr. Long
$25.00, and Dr. Dewey, at Harrisonburg, $10.00.
Q. That is $800.00 for your truck, $34.50 for the hospital,
$25.00 for Dr. Long, and $10.00 for Dr. Dewey?
A. Yes, sir.
Q. Is that an of the expense you had in regard to the accident?
·
A. Ycs, sir.
page 133 ~ Q. In other words, $869.50 that you actually
paid out?
A. Yes, sir.
Q. Did you lose any time on account of the accident, Mr.
Long, from your work?
A. Well, yes, I lost time.
Q. How much time did you lose¥
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A. Oh, I was in the hospital three days and I had to take
it easy at home for a week or so.
Q.
easy
A.
Q.
A.

Do you know the exact length of time that you took it

at home'l

Well, I would say two weeks.
Did you hav~ to hire anybody during that time extra?
No, not particularly.
Q. You are a farmer, of course?
A. Yes.
Mr. Hackley:

You may take the witness.
CROSS EXAMINATION.

By Mr. Dovel:
Q. Mr. Long, of course you live right across a few fields
there from Long's store, don't youT
A. Yes, sir.
Q. Leaving Dr. Long's store, or leaving that section, after
you drop over to top of the hill you have a clear view of Route
12 all of the way down past Maurice Grove's,
page 134 } which is this side of where this collision occurred?
A. If you are on a hill, yes.
Q. I say from the hill. Is there any point south of 12 to the
hill that you cannot see a vehicle if it is coming this way, if you
were standing right where the collision took place f
A. Coming north?
Q. Coming north. If you were standing at the very point
of this collision, is there any point from the hill to that point,
to the point of the collision, that you could not sec a vehicle
on Route 12?
A. Along there above the intersection there is a right smart
dip.
Q. That is what I gathered from your direct testimony.
But that dip would not conceal half of the height of an automobile, would it?
A. Yes, it will. Yes, sir.
Q. Well, I nm just asking you for your opinion. You were
driving 30 to 40 miles an hour 1
A. Yes.
Q. How far would you say it is, now, from the top of the
hill, this side of Long's hill down to the point of the collision?
A. Oh, half a mile.
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.
page 135

Q. How far would you say that the road is compnrativeiy level each side of ,that intersection that
the view is absolutely perfect of a ve~icle each
w~?
.
A. Well, you come down Dr. Long's hill. Q. I am talking about ~he point of collision. If you .look
up the road to Dr. Long's, how far is it where you .can see
the road like you can see it in that picture f
A. ·well, the rise starts back of what they call the Mill lane,
just this side of the Mill lane.
Q. How far. would. you say tl1~t is- 500 feet 600 800 a
thousand feet 7
A. I would say 600.
Q. 600 feet south of the point of impact the road is comparatively level?
A. No. No, I misunderstood you there. I am sorry. It's
not level that far.
Q. '\Vell, I mean, but you can see the surface of the road?
That is what I am driving at. It might not be level, it might
be a little down grade, but as far back as you can see, that you
can see the surface of the road just like you can see it in that
picture7
A. Well, it's not more tlmn a hundred steps back to the brow
of the hill.
Q. A hundred steps would be 300 feet. Do you want to fix
it at that figureY
A. I would say something like that.
page 136 ~ Q. How far do you have a perfect view of the
road this side of the intersection Y
A. Well, that runs clean on down to-I imagine-it curves
just a little bit, but you can see clean on down to Maurice
Grove's.
Q. That is right. How far would you say that would be
this side of the intersection, down to Maurice Grove's where
·
you have a clear view 7
A. Well, that would be a thousand, or more than that ..
Q. Every bit of a thousand feet, wouldn't it Y
A. Yes, I imagine.
Q. In this pl10tograph marked "Plaintiff Exhibit C," that is
a picture of your truck, you stated that this automobile first
~truck your truck above the left rear wheel?
A. Yes, sir.
··
Q. 1Vhat damage did it do to your truck7
A. See where it starts in here 7 You see this iron tore out
here?
~
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Q. I see the iron torn out up there.
A. Yes.
Q. But, I say, above the left rear wheel.
A. Well, the marks run right straight on out. They just
keep getting deeper, as you see there. It goes right straight
on through and then it took my front wheels and went on.
Q. There wasn't any dents or anything in the
page 137 } door of the cab prior to this collision, was it'l
A. No.
Q. How far in would you say the door was driven by this
impact?
·
A. Oh, I don't k11ow, it was just jammed good, and tight.
Q. A foot'l
A. I wouldn't have thought it would have went in much
over a foot.
Q. Well, all I have seen is the picture, and, of course, you
can't tellA. That is the way it looked.
Q. You-saw the vehicle; did it go in as much as a fooU
A. I imagin~ it did.
Q. And then this picture, marked "Exhibit D," it is the
right front part of that automobile that is mostly torn up,
isn't iU
A. Yes, sir.
Q. Do you have any explanation as to how the car could
have started side swiping your vehicle back at your left wheel
and suddenly changed its course and driven your cab in a foot
when it got up to the cub door?
A. Well, it shows there that it just kept eating in. Yes,
these wheels would have kept tightening in.
Q. But your vehicle was found entirely on the
page 138 } left side of the center line of the road.
·
A. That is right.
Q. Had you been turning into this side road, had yon pulled
in front of that automobile, wouldn't that be about where he
would have struck you ,vhen you pulled right in front of him?
A. No, I don't think so. He never made a swipe clean across
my car-my truck.
Q. I don't think he would. I am asking you what he did,
other than up at the cab. :Mr. Hackley asked yon if you saw
the tire marks in the road; you did not look for tire marks, did
you'l
A. No, sir.
Q. That is why you didn't. After you got out of tl1e hos-
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pital, you made no inspection at the scene of the collision,
did you?
A. Well, when I drove over it after that, I did look.
Q. Did you stop your car and get ouU
A. No, not right at the time.
Q. Of course, they wouldn't stay there forevel', would theyf
A. No, that's true.
Q. Trooper Dodson was able to identfy these marks as the
marks laid down by the car that went around, up the bank,
and on around, down in the field. And these other
page 139 } marks-and if you will notice he has all of your
truck practically to the left of the center of the
line. And you stated that you were not across the center of
the line at all, didn't you Y
A. I did.
Q. Did you step the distance that your vPbicle-from the
point of impact to the point that your vehicle came. to resU
A. Yes.
Q. How many steps was thaU You say it was 80 to the car.
A. Oh, about 20.
.
Q. There was a broken line through that section at that
time, wasn't there, in the center of the road Y
A. I imagine.
Q. Still a broken line Y
A. I think so.
Q. You stated tl1at you did not hear a horn sound when it
was sounded as the young man said he sounded it twice; you
did not hear that?
A. No, sir.
Q. And the moment you saw the lights flash, it was at that
instant tliat a collision had occurred?
A. Yes, sir.
Q. He had no time to put on brakes, or anything, then, if it
happened that quick, did he?
page 140 } A. Well, as a general rule, when I am driving,
if somebody is going to hit me, the first thing that
happens my foot hits the brake. But probably he didn't.
Q. Did your foot hit the brake Y
A. No.
Q. Did you, at any time, see the lights from this vehicle
back ofyouf
A. No, sir, I did not.
Q. You had two rear view mirrors on your truck, too, didn't
youY
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A. Only one.
Q. You had one inside of the cab and one outside, didn't
you7
A. No, there was none on the inside.
Q. There wasn't any, only the one on the outside?
A. On the outside of the panel-stake body truck.
Q. The young man said when he pulled in back of you that
he threw his lights down on the road, I assume to keep from
blinding ·you in your mirror. Did you see the lights when he
threw tl1em up on the road Y
A. No, sir.
.
Q. Are you basing your statement as to the point the car
struck your truck on what you saw at the scene of the accident or your observation of the truck after the accident?
A. What statement are you talking abouU
page 141 } Q. You said tllat you didn't see anything, and
you also said that the car hit your truck way back
here. Are you basing that on what you saw or observed or
what you saw of the truck after the accident!
A. Afterwards.
Q. How fast do you think the car was going?
A. w·ell, I don't like to say what my thoughts are. I have
no way to prove them.
Q. It was dark?
A. Yes.
Q. You were, of course, running with your lights on 7
A. Yes.
Q. Did you pass any other vehicles from the time you
dropped over the hill until you arrived at the point of this
collision?
A. I don't remember any.
Q. Arn.1 in that half a mile that you stated was ·a fair estimate of the distance from the top of the hill to the point of
the collision, you did not see those lights in that rear view
miri·or at no time prior just to the very moment of the collision?
A. No, sir, I just wasn't watching behind me. A fellow
usuallv. Q. He usually watches back of him almost as much as he
docs in front of him, doesn't he?
page 142 } A. I won1dn 't think so, unless lie wanted to turn
off, or something, nnd wanted to see what was going on behind him. It's kind of risky business, sometimes:
Q. ·when you went by tl1is intersection, after you got· out
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of tb,e hospital, did you see the tracks made by this car at any
time when he went up on that bank?
A. I never noticed the tracks on the bank, but I did see the
ones down in the :field.
Q. Down in the field f
A. They stayed there awhile, but I don't remember the
tracks on the bank. They were-they must have been through
honeysuckle and stuff.
Q. According to Mr. Dodson's statement, and as the result
of his investigation, the tracks of the Short car were entirely
on the west side of the white line, weren't theyi
. A. Yes, sir, I think they were.
·
Q. If your truck was entirely on the right side or east side
of the white line at all times, there wouldn't have been any
accident, would there?
·
A. Well, nowQ. That presents quite a problem, doesn't iU That is a
correct statement of the facts as ·found by Mr. Dodson;
wouldn't you say so Y
A. Unless they let the car get out of control and
page 143 } hooked me.
Q. Of course, the young man said the car was
out of control after he was }mocked unconscious. But the
fact remains that the car climbed that bank and then came
back off and that bank is on the west side of the center line;
he was completely off the road, of course, when he was up on
the bank, and then he come back across the road into the field.
If your truck would have been on the east side of the white
line at all times, there wouldn't have been no accident, would
iU
A. "\Vhen those tracks were made along the bank, we were
already, tangled up then, and both truck and car was on the
,vest side 'of the track.
Q. I understand that. But at no time-these are the tracks
right here that Mr. Dodson identified as tracks laid down by
the automobile, and he takes them right around up on the
bank and back down across the road Y
A. Yes.
Q. And at no time does Trooper Dodson, from his investigation of the scene,.:-at no time did he place the automobile
on the east side of the center line?
A. I noticed there at the one from the truck-the black
mark that they claim the truck made didn't start until afterexactly at the place where they said the collision happened.
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Q. Well, that is right: That happens, also, to
be directly opposite the entrance to Route 629.
Had you been making a left turn and pulled into
the path of the automobile, that is exactly where that collision
would have taken place.
A. Had I been making a left turn west he never would have
gotten by me on that side.
Q. . He didn't get by you.
A. He certainly did; he took a little bit of my truck with
him.
Mr. Dovel: That is all.

page 144

~

RE-DIRECT EXAMINATION.
By Mr. Hackley:
Q. Mr. Long, you say you saw the tracks of this car laid
down in the :field after the accident; is that what. you base the
distance on back to the point of collision when you say he
traveled about 240 feeU
A. Yes, sir.
Q. You did not see any marks in the road at all?
Mr. Lucas: We object to Mr. Hackley putting words in the
witness' mouth. You did not see so and so, and did you see
so and so.
A. No, sir.
Mr. Hackley: I asked him if that isn't what he based the
distance on.
page 145 } The Court: I do not see any harm in that par. ticular question. It has already been answered
several times anyhow.
}.fr. Hackley: That is all, sir.

RALPH COMER,
was sworn in behalf of defendant and testified:
DIRECT EXAMINATION.
By Mr. Hackley:
Q. Mr. Comer, your name is Mr. Ralph Comer? and you

80

Supreme Court of Appeals of Virgm.ia
Ralph Oonier.

are a farmer; is that righU
A. Yes, sir.
Q. Where do you live, Mr. Comer?
A. Three miles south of Luray.
Q. Is that near Dr. Long's store?
A. Yes, sir.
Q. Do you know Mr. Arthur Long?
A. Yes, sir.
.
Q. Do you recall the night of the collision up at the intersection of Route 12 and Route 629?
A. Yes, sir.
Q. Did you go to the scene of that accident 7
A. Yes, sir.
page 146} Q. Where had you been prior to that time, Mr.
Comer?
A. In John Spitler's store.
Q. That is·Long's store'/
A. Yes, sir.
Q. Did you see Mr. Long when-he was in the store there?
A. Yes.
Q. Did he talk to you 7
A. He asked me whether anybody had been to Front Royal.
Q. When he left the store, did he say where he was going!
A. S'aid he was going to see Keith Gochenour, to see about
taking some cattle to Front Royal or Harry Prince's.
Q. Do you know where Keith Gochenour lived at that time,
Mr. Comer?
A. Yes.
•
Q. Where did be live'/
.
A. About two miles southeast of Luray.
Q. How do you get there coming from Long's store or Spitlcr's store?
· A. Go down to the ·wmow Grove Mill and turn south.
Q. That is right outside of town here?
A. Yes, sir.
Q. ,vmow Grove Mill and trirn south 7
A. Yes, sir.
Q. After this collision, did you go to the scene
page 147 } of the accident?
A. What is the question 7
Q. I say, after the collision did yon go down to where this
collision occurred?
A. Yes, sir.
Q. Did you see the truck and the car there 7
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A. Yes, sir.
Q. Could you tell us their approximate position when you
got there7
A. The truck was overturned laying below the lane that
goes up to the railroad.
Q. That is Route 6297
A. Yes, sir.
Q. Where wasA. And the car had gone on past it, across the road, and
went on down into the field about 18 steps.
Q. Down in the field about 18 steps, you say?
A. Yes, sir.
Q. l\Ir. Comer, did you see any point in the road, anything
in the road, to indicate where this collision occurred, where
they came together 7
A. I did not.
Q. Did you see any marks in the road made by any wheels
or tires of any kind Y
A. No, sir.
page 148 ~ Q. Did you look for tlrnm or try to see them?
A. I don't remember. I don't think I did.
Q. Did you see l\fr. Long's truck after this collision?
A. I noticed it at Graves l\fotor Company.
Q. That was after it had been pulled in up there?
A. Yes, sir.
Q. Can you tell the Court and jury where the marks first
started on that car, where it was first hit Y
l\f r. Robinson: I object to that part of the question which
asks where the car was first hit. Let the witness describe what
he saw. ·

Q. (Con'd) What part of the truck was damaged, Mr.
Comer?
A. From the back wheels up to the cab.
Q. From tlle back wheel up to the cab 7
A. Yes, sir. From tlrn front end to wl1ere the wheels was
out from under the front end.
l\Ir. Hackley: You may take the witness.
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CROSS EXAl\UNATION.

By Mr. Dovel:
Q. When did you view the scene of this accident, Mr.
Corned
A. Soon after it happened.
Q. Were you right there where the collision occurred 7
A. No, sir, I was not.
page 149 } Q. You did not get out to inspect the scene for
tire marks or anything of that sort?
A. No, sir.
Q. Where was Mr. Long's vehicle resting when you saw it,
when you came down there from the store 7
A. What is the question 7
Q. I say, where was it at rest 7 You said you came down
to the scene of the accident right after the collision occurred.
Mr. Hackley: Ask him the old question. He said what was
the question.
Q. (Con'd) Where did you see the Long automobile, or
truck, rather!
A. It was turned up there in the road.
Q. What portion of the road 7
A. It was on the left-hand side coming to Luray.
Q. He was coming from the store to Luray?
A. Yes, sir.
Q. Was it on the shoulder of the road up against the bank
there?
A. No, sir.
Q. Which part of it was out in the hard surfaced part of
the road!
A. Yes, sir, as well as I remember all of it was.
page 150 } Q. Was it out as far as the white line in the
center of the road 1
A. I think that the front end was, yes, sir.
Q. And the back end in towards the bank on what would
be the west side 1
A. Yes, sir.
Q. But when you told }fr. Hackley you do not remember
looking for marks, as a matter of fact you never did get out
at the scene of the accident and actually make an inspection to
determine if either or both of the cars laid down wheel marke:,
did you?
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A. No, sir, I didn't see any.
Mr. Dovel: No more questions.
Mr. Hackley: Mr. Comer, just this question.
RE-DIRECT EXAMINATION.

By Mr. Hackley:

Q. You are familiar with the road there at that place 7
A. Yes, sir.
Q. At that intersection, are there a lot of marks there in
the road, ordinarily 7
A. Yes, sir, the cars turning in and out there.
Mr. Hackley: That is all, sir.
page 151

~

FRED GOCHENOUR,
was sworn in behalf of defendant and testified :

DIRECT EXAMINATION.
By Mr. Hackley:
Q. You name is Mr. Fred Gochenour, is that correct?
A. Yes, sir.
Q. You are a farmer 7
A. Yes, sir.
Q. Mr. Gochenour, where do you live7
A. About three and a half miles south of Lurav.
Q. Live near Mr. Arthur Long here7
•
A. In about a mile.
Q. About a mile from him.· Do you know him?
A. Yes, sir.
Q. Directing your attention to January 9, 1952, did you· see
hlm?
·
A. Yes, sir.
Q. Where did you first see him, Mr. Gochenour?
A. In John Spitler's store.
Q. Did you talk to him there 7
A. Well, we was talking there.
Q. Did he say wberc he was going when he left there 7
A. Yes, sir.
Q. 'Where did he say he was going7
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A. Over to Keith's, to my son's, to get him to
haul cattle.
Q. Where was your son living?
A. He lived up here on the other road, on the Hershberger
place then, it was.
Q. That is up the Stony Man Road Y
A. Yes, sir.
Q. Mr. Gochenour, did you go to the scene of the accident
this night-scene of the collision Y
•
A. Yes, sir.
Q. On this night in question, did you see Mr. Long theref
A. No, they had done taken Arthur away when I got there.
Q. Did you see his truck and the Short car Y
A. Yes, sir.
Q. What position was the truck in the road f
A. His truck, the back end of it, was back to the west-if
you understand it-on the west side of the road, and the front
end was out in the road.
Q. vVas it all on the hard surface 7
A. I don't think so.
Q. ,vas the front end out as far as the white lineY
A. I don't know.
Q. ,Vhere was the car, Mr. Gochenour?
A. The car was down in Dr. Long's :field.
Q. Did you see any of these boys with Short around there 7
.
A. I don't remember.
page 153 ~ Q. Did you look around in the road for any
debris or marks in the road?
A. I don't remember seeing any marks.
Q. l\Ir. Gochenour, did you see Mr. Long's truck after this
collision, the following day or later?
A. Yes, sir.
Q. Could you tell what damages were done to that truck?
A. Well, it was masl1ed up awful bad. The car had Jait him
along about the back fender, about the back wheel on the
fender, and the further up on the front it got, the worse it
got. It knocked the front end out from under it-the axle
and wl1eel.
Q. Started about tl1e back wheel7
A. I think so, yes, sir.
page 152

~

Mr. Hackley: You may take the witness.
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Fred Gochenour.
CROSS EXAMINATION.
By Mr. Dovel:
Q. Mr. Gochenour, Mr. Hackley asked you if you saw any
marks in the road and you said, "I don't remember." Of
course, that would maybe convey the idea to the jury that
there weren't any· marks. You did not look for any marks,
·
did youT
A. I don't know as I did, Mr. Dovel. I don't
page 154 ~ remember seeing any marks.
Q. I mean, did you get out andA. Oh, yes. Yes, I was out in the road.
Q. Did you get out and walk around in the intersection
where this collision occurred and see whether there were any
marks there that the vehicles could have laid down?
A. I don't know as I looked for any marks, but. J don't
remember seeing any.
Q. Well, if you were not looking for them, unless it was
called to your attention why you would not have been looking
for them, would you?
A. Not after.
Q. If tbere would have been marks there and you were
looking for them, you could bave seen them?
A. Yes, sir.
Q. It was dark when you went there?
A. Yes, it was dark.
Q. Did anyone have flashlights looking around at the point
of collision 1
A. Yes.
Q. Did you see the state trooper there!
A. Yes, sir, I saw him.
Q. Did you see him making measurements of marks in the
road?
A. I don't remember of him taking any measpage 155 ~ urements right at that time.
Q. Do you remember him looking around there
at the intersection?
A. Yes, he was there.
Q. "\Vorking at tlmt point?
A. Yes, sir.
Q. There is a broken line through that area, isn't it. I
mean, on the highway right there there it is a broken line?
A. Yes.
Q. Where did Keith live at that time?
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A. He lived up here in the Hershberger house.
Q. Which one of Hershberger's'l
A. The Marion Hershberger house, Mr. Dovel. It belongs
to Llovd Huffman.
Q. is that up past the oak tree Y stay to the right there 7
A. Yes, sir.
Q. If Arthur would have been going over there, the best
route for him to have taken would have been for him to have
turned right and gone in there on the hard road by your place
and right down to it, wouldn't it Y
A. Not necessarily.
Q. How much farther would you say it would be to go down
to the Willow Grove Mill and come back up there 'I
A. Well, he would have a straighter road.
page 156 ~ Q. You did not answer my question, though. He
is coming down the road from the store, he is going over to where Keith lived at that time, and tl1at was his
only business down the road; I am asking you-and you are
familiar with the roads, all of them-I am looking at exhibit
B that is a view of that road. There is the intersection. It
is just a little bit beyond, just a little bit south of that. If
you were going towards Dr. Long's store from here, you would
turn left and go in by your place, wouldn't you Y
A. Yes.
Q. Hard road?
A. Yes, sir.
Q. And you just stay around up over the hill and tl1rough
the woods and he is there Y
A. No, he's got a couple hills.
Q. Well, now, how much farther would you say it would
be if he were goin~ to where Keith lived then to come down to
Willow Grove Mill 1
A. Half a mile.
Q. Half a mile farther 'I You mean to come down to Willow
Mill and then go up 'I
A. And then go up.
Q. How far is it from the point where you turn in to your
place to Luray'/
A. I don't-oh, it's about three miles.
Q. From the point to turn in to your place over
page· 157 ~ to the Marion Hershberger place, how far would
you say it is from right there where you would
turn in off of Route 12 to go over to your place?
A. About two miles.
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Q. Well, now, right there its three miles to Luray and two
miles from there over to there, There is one mile farther and
we haven't g·one from ·willow Grove Mill to Marion Hershberger 's yet.
A. Yes, but you are not coming to Luray.
Q. I know, but I am going over to Marion Hershberger's,
over to your place, and it is two miles from your place over
to Marion Hershberger's. It's three miles from your place
to Luray and it is one mile farther if he is going to Keith's.
And how far fs it from Willow Grove Mill, going up by Harry
Strickler's and up by the big oak tree-two miles'/
A. Just about, I would say.
Q. If he came down to Willow Grove Mill, going to Keith's,
he would be going· three miles out of the way; he could have
gone through your place where it is two miles¥ Coming down
to Willow Grove Mill, it's five miles, isn't iU
A. No, it's only about two miles from up here.
Q. You said three to the intersection from Luray and two
from the Willow Grove Mill. Yvell, we will say four miles.
A. Yes, to Luray.
·
page 158 ~ Q. I mean from up there to Willow Grove :Mill
to Keith's. It's two miles from the intersection
at your place over to Keith's. So, he is going twice as far,
isn't he? Hard road both ways, isn't it?
A. Yes, sir, it is.
Q. That is all on that point. Mr. Gochenour, I do not think
any witness up in that neighborhood has been asked this question. There are no intersection markers on any intersection
between the Hawksbi}l from Luray to Stanley, other than at
the ,vmow Grove Mill; J1ave you ever noticed that?
A. Well, there isn't none up there at that intersection.
Q. There isn't any intersection marker where you turn off
to go to your place, is it, right above that 7
A. No, sir. Thev Jmve a STOP there now, but they didn't
have it at that time.
Q. That STOP is for coming out from your place onto Route
12'1
A. Yes, sir.
Q. Do you .recognize that picture, Mr. Gochenour, that is
marked "Exhibit C"'l
A. Well, that is Arthur's truck.
Q. You stated to Mr. Hackley, awhile ago, that that truck
was hit somewhere about the back wheel. Do you see that
truck damaged anywhere about the back wheel 'I
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page 159

~

A. Well, it was hit on the fender, on the side
about the back wheel. The truck didn't have any
fenders on it.
Q. 'Where is there any damage to that truck, other than up
there at the cab'l
A. Well, we thought it struck along about here and the further up it went the worse it got.
Q. ·who thought that 7
.A. I did.
Q. You said "we," thought. Have you talked to anybody
about it7
A. Well, Ralph Comer was with me when we looked at it.
Q. There at the scene f
A. Yes.
Q. That night'l
A. Yes, and up there at the garage, too.
Q. But wouldn't you say that that is the first point that you
can see any damage to that vehicle is right at the cab, right at
the very back of tl1e cab 1
A. Well, is that between the cab and the hind wheel 7
Q. No, that is almost halfway between the hind wheel and
the front wheel, right in front of the stake body. Do you see
anything in that picture that strikes you as being damaged
about that truck other than beginning at that point 'I
A. Well, it was struck back further than that.
page 160 ~ Q. That is a picture of the truck, isn't it1
A. Yes, sir, that is a picture of the truck?
Mr. Dovel: That is all.
~fr. Hackley: Dr. George Long.
Mr. Dovel: Just a minute. I have a diagram that Mr. Lucas
made that I want to ask l\fr. Gochenour about. You can stand
ri~ht where you are.
Mr. Lucas: The jury cannot see that.
Mr. Dovel: Let's come .rigbt here, then, Mr. Gochenour.
By l\fr. Dovel:
Q. Mr. Gochenour, assuming that this is Route 12 on this
little diagram. Here is the road that goes into your place;
here is the intersection at the point where this collision occurred. The Dunkard Church would be rigl1t along in here
and the 1\farion Hershberger place would be about right there,
wouldn't it?

Thomas Lee Short, et al. v. Arthur Reuben Long.

89

Dr. George H. Long.
A. Well, the way he's got that drawed off-see, that is just
following my place there.
Q. Just followed it right around 7
A. Just followed it right around. And about up in here
would be the Dunkard Church, and thenQ. Now, you are getting down to the oak tree.
A. ,ven, it ain't far from the oak tree, you know.
Q. You have already said it was twice as far?
page 161 }

Mr. Hackley: He did not say it was twice as
far.

A. About a mile further.
DR GEORGE H. LONG,
was sworn in behalf of defendant and testified:
DIRECT EXAMINATION.

By Mr. Hackley:
Q. You are Dr. George H. Long? and you practice medicine
here in Luray?
A. Yes, sir.
Q. Doctor, do you know Mr. Arthur Long here?
A. The boy sitting next to you?
Q.. Yes, sir.
A. Yes, sir. I have known him all of his life. He is a cousin
of mine.
Q. Did you have occasion to treat him on the night of January 9, 1952 Y
A. !did.
Q. ,vhere did you first see him, Doctor?
A. At my office.
Q. Was he conscious at that time, Doctor?
A. Yes, sir, I would say he was at that time.
Q.
as he taken to the hospital?
page 162 } A. He was admitted to the hospital and he was
up there in just a few minutes.
Q. Doctor, what was his trouble? what were the injuries received by ifr. Long?
A. He seemed to lrn.ve an injury in an automobile accident.
Q. ,vhat were his physical injuries?
A. Well, as the boy walked in my office, he was normal. But
after asking a f cw questions, his mind was a little cloudy. He

,v
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couldn't tell me too much about the accident. He did ask me
to call his wife and tell her that he had had an accident, which
I did, and I told her that I was sending him to the hospital, but
I didn't consider that he was seriously injured. I believe that
was the gist of the conversation I had with his wife.
Q. What injuries did you find, Doctod How was he injured Y
A. Well, from the general examination and observing him
from the 9th, about 7 :20 that night, when he got in the hospital,-he was up there about 15 or 20 minutes after he came
into my office, and he was discharged on the 12th from tl1e hospital,-hc had a bruise on the rigl1t side of his face, cheek, but
the skin was not broken, it 1·equired no sutures, or stitches. Do
you want to know my diag110sis t
Q. Yes, sir, what otl1er injuries did he have'/
page 163 ~ A. And he was complaining of some pain in his
neck and side of his head-I think it was the right
side, and he was expectorating a little blood when he would
cough occasionally and expectorating at the hospital that
night. And the next morning, until-this is a chart that I have
from the hospital, Judge Haas. I have the privilege of referring to it, I presume 7
The Court: If there is no objection to it.
Mr. Lucas: What is he referring to'l
Mr. Hackley: Chart of his case.
Mr. Lucas: I would rather that he just not use it.
The Court: Do you object to his reference?
Mr. Lucas: Let me look at the chart.
The Court: Let's take it in an orderly manner, gentlemen.
If you want to object, the Court will hear the objection and the
grounds of the objection.
The Witness: If you don't understand some of those words,
I will try to answer them.
Mr. Lucas: I do not understand them, I am sure. I take
it that this just has to do with the treatmenU
The Witness: Yes. They were orders there and the result
of findings.
~fr. Lucas: I generally object to that, if it please the Court.
I think he can give his recollection of what his treatment was.
(To the witness:) You did not make those notes
page 164 ~ yourself, of course Y
The Witness: No, sir, but I ordered them.
They were made upon my authorization.
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By l\fr. Hackley:
Q. Doctor, as briefly as you can, tell the Court and jury the
injuries that he had and what treatment was ordered Y
A. Well, I can briefly outline the treatment. The injury
was a concussion. That is an injury to the brain, commonly
speaking. And pain, rather severe pain, in his neck and head
with some expectoration of blood. I believe that outlines the
symptoms.
Q. ,vhat treatment was given, Doctor!
A. Well, I gave him some antibiotics, something for pain,
as soon as he arrived in the hospital, and I believe that was repeated during the night and possibly the next morning, as I
remember from glancing over the chart. We· examined bis
urine and that was negative. We always like to do that on
account of there is the possibility of being an injury to the
kidneys. His blood pressure, I took it several times-upon
bis arrival at the hospital, possibly in the office. I wouldn't
like to say definitely whether it was taken in my office, but it
was up at the hospital just a few minutes after he was brought
to my office by "Happy" Cloud; I believe his name is Harry.
Q. Doctor, you treated him there until Saturpage 165 ~ day when he was discharged Y
A. Yes, and saw him on tl1e 15th. I treated him
from the 9th to 12th at the hospital and saw him several times.
Q. And again on the 15th, was that at your officeY
A. He was at my office, yes, sir.
Q. Have you treated him since that time, Doctor7
A. Well, he may have stopped in to see me, I just don't recall. I don't have a record of .that whether I saw him after
the 15th unless he was casually in the office.
Mr. Hackley You may take the witness.
CROSS EXAMINATION.
By Mr. Lucas:
Q. He came by your office first before they took him to the
hospital, I take it?
A. I understand that he came by my office, brought in there
just a few minutes after the accident.
Q. Then you went up to the hospital shortly thereafter7
A. I went up with him and saw him again that night.
Q. Was he in a shocked condition much?
A. Well, it's a question of what you call a shock always, but
possibly be was to some extent.

92

Supreme Court of Appeals of Virginia

Dr. George H. Long.
Q. He was conscious, was he t
A. Apparently what f
Q. I say, was he conscious?
page 166 ~ A. Yes, he was conscious, perfectly conscious.
Q. I understood you did not want for the state
police to talk to him, I thought maybe he was real bad off or
thought you must have had some reason?
A. '\Vell, on account of the expectoration of this blood.
Q. I say, you did not want the state police to talk to him at
the hospital, I understood Y
.A. I didn't talk to them so much and I don't think I allowed
the officers.
Q. No, I say, you objected to the state trooper talking to
him that night in the hospital, I believe f
A. Possibly I did, I don't recall. I have done it on certain
occasions, of course.
Q. You were, of course, born and raised there at Dr. Long's
store, they call it, where there has been evidence here? Some
call it Spitler 's store now f
·
A. Yes.
Q. You are well acquainted with the community all through
there, of course?
A. Oh, yes.
Q. .About how far is it from Dr. Long's store, or Mr.
Spitler's store now, to where you turn in by the John C. Grove
place, you know, in to the Dunkard Churcl1, where you turn
off from old Route 12 to go overpage 167 ~ A. To the Dunkard Church?
Q. Yes. About how far is it down to the place
where you leave Route 12 Y
A. Over into 12 f
Q. Yes.
A. Oh, I would say from the store to the lane, the road that
leads over to the Dunkard ChurchQ. That's right.
A. I would say not more than half a mile. It's in the neighborhood.
Q. It wouldn't hardly be a half a mile from Long's store to
where you leave Route 12, would it?
A. To turn in the road that goes over to the Dunkard
Church?
Q. Yes.
A. Well, I would say in that neighborhood, approximately.
Q. Then from there where you turn in. to the Dunkard
Church, how far would that be?
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The Court:
Mr. Lucas
in.
The Court:
Church?
Mr. Lucas:

To where?
To the Dunkard Church from where you tum
You mean from the intersection to the Dunkard

Yes.
The Court: Try to use plain language. The
page 168 ~ witness cannot understand what the nature of the
question is.
Q. ( Con 'd.) From the intersection of Route 12, where you
leave Route 12, to where you go to the Dunkard Church, how
far would you be, approximately, from that point to the
Dunkard Church or the Dunkard Church woods Y
A. I would say approximately about the same distance.
Q. About half a mile. Now, then, to l\Iarion Hershberger's
place, how far would it be from the Dunkard Church's woods
down to Marion Hershberger 's place?
A. It's the farm of Lloyd Huffman's now.
Q. That is right.
A. Well, I would say from the Dunkard Church down there
it would be approximately three quarters of a mile.
Q. All right. Now from Dr. Long's store, or Spitler's store,
to Willow Grove 1'.Iill, how far would that be,
A. Well, I am not an expertQ. Just about how fad
A. -in distances. To the Willow Grove orQ. Where Harper Strickler lives now, from your father's
store?
A. Down Route 121
Q. Harper Strickler, there where your Willow Grove MillA. No, Clarks live there.
page 169 ~ Q. Well, where Clark lives?
A. That would be about three miles, possibly
three and a quarter.
Q. Three miles or three and a quarter. From there up to
the :Marion Hershberger place, how far would that be?
A. From the ·wmow Grove Mill?
Q. Yes, from Willow Grove Mill to tlIC l\forion Hershberger
place?
A. I would say, roughly speaking, that would be around
three-Quarters of a mile.
Q. You do not think it would be a little more than that7
A. Well, now, it could be a mile. I never measured those
distances.
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Q. In other words, it is considerably farther if you go to
Marion Hershberger's place, or rather the place where Keith
Gochenour used to live f It is quite a good deal more distance
covered to go that way by Willow Grove Mill than to go in by
John C. Grove's, through the Dunkard woodst
A. I would say it would be a little further.

Mr. Lucas: That is all.
RE-DIRECT EXAMINATION.
By Mr. Hackley:
Q. Doctor, that road that goes back by the
page 170 ~ Dunkard Church is a narrow old road Y
A. Leads back to the Dunkard Church 1
Q. Yes, sir, goes in there at Fred Gochenour's, in to the
Dunkard Church, and over to Lloyd Huffman's place?
Mr. Lucas: I am not referring to the road that goes to the
Dunkard Church, I am talking about going through the
Dunkard Church woods.
Mr. Hackley: I am talking about that same road.
A. I don't know, definitely, about the width of the road.
By the Court:
Q. How do the two roads compare, Route 12 as to the other
route?
A. Over by the Dunkard Church 1
Q. Yes. The Dunkard Church route as compared to Route
12, the old Route 12 Y
A. I would say the road over to the Dunkard Church would
be possibly five feet, as an estimate, narrower than the road
is on Route 12 leading to Stanley from Luray.
By Mr. Lucas:
Q. They are both hard surfaced roads 1
A. They are now.
Mr. Hackley: That is all, Doctor.
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HARRY CLOUD,
was sworn in behalf of defendant and testified:
DIRECT EXAMINATION.

By Mr. Hackley:
Q. Your na.me is Mr. Harry Cloud; is that right?
A. Yes, sir, Harry Cloud.
·
Q. Mr. Cloud, you work for Graves Motor Company'/
A. Yes, sir.
Q. Do you know where Route 629 intersects with Route 12
or 340?
A. Yes, sir.
Q. Do you live near that intersection 'I
A. I live about a half a mile.
Q. Directing your attention to January 9, 1952, were you
at the scene of a collision between the truck of Arthur Long's
and that of Roy Short's car?
A. Yes, I was in the day time, but it was getting dark and I
heard it. See, I heard it wl1en it happened.
Q. You heard it when it happened'/
A. Yes, sir.
Q. Did you go right up there Y
A. Yes, sir, I went up there.
Q. Did you help to take Mr. Long out of his truck?
A. I sure did.
Q. Was anyone there before you got there 'i
page 172} A. Nobody. But there was a car came up the
road when I come out from home, see 'I I followed
him right straight up. I can't recall whether it was a Maryland license or Pennsylvania license. We was the first two
that got him out of his pick-up.
Q. And you pulled him out of the truck 1
A. Yes, sir.
Q. Did you observe the conditions. of the road there 'I
A. What do you mean?
Q. The marks?
A. No, sir.
Q. Debris, or anything'/
A. No, I didn't. I didn't take time, I got him out.
Q. Where was his truck in regard to the road 'I
A. Well, it was a little on about the line and headed, I would
say, to the right of the road, heading towards Luray.
Q. Was it on its wheels?
A. It was upside down.
Q. ·Where was this car?
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Harry Cloud.
A.
Q.
A.
Q.
A.

WhaU the other cart
Yes, sir.
.
That was-you couldn't see where that was at.
You could not see the other car Y
No, sir, it was so far down in the -field you couldn't see
it.
page 173 ~ Q. Did you look down where it was'/
A. We went back and got it.
Q. Went back and found it Y
A. Yes, had the wrecker and got it out after we brought Mr.
Long to the doctor.
Q. Did you observe l\Ir. Long's truck here at the garagef
A. Yes, we had it there.
Q. Where did the damages start on that truck?
A. Well, it looked to me like it started right just a little
ahead of the rear wheel and plowed from that on into the front
end.
Q. You brought Mr. Long to the doctor?
A. Yes, sir.
Q. You took him to Dr. Long's office'!
A. Yes, sir, and from Dr. Long's to the hospital.
Mr. Hackley: You may take the witness.
CROSS EXAMINATION.

By :Mr. Dovel:
Q. You told Mr. Hackley that the truck was on the right
side of the road?
A. No, I didn't tell him it was on the right side. I said it
was more in that angle, and at the front it was twisted kind
of in that angle, laying across the road.
Q. Which side of the road was the truck on,
page 174 ~ then 1
A. Well, that way he was more on the right
side, I would call it, than it would have been on the left sidethe way it was laying.
Q. ,Yhen you speak of the right side and left side, you are
talking about when you were going up the road it was on your
right?
A. No, it was headed towards Luray, more headed towards
Luray than it was the other way.
Q. 'Which side of the center line 1 Route 12 runs north and
south, l\fr. Cloud.
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Harry Cloud.
A. It was more on the white line the way the highway runs
north.
Q. I still don't know. If Route 12 runs north and south, was
the truck on the east side of the center of the road or on the
west side of the center of the road Y
A. It was more-a little more on the east side of the white
line, but it was laying-it wasn't completely direct across the
road, it was laying more in this angle see Y a small angle.
Q. Straddle, would you say, of the white line then Y
A. No, it wasn't that much straddle of it.
Q. "\Vas the front of the vehicle right up against the white
line or on the white line Y
A. It was more-I would say the hind end was more on the
white line.
.
page 175 ~ Q. And the front toward the bank?
A. Toward the right side of the road beaded towards Luray.
Q. The front toward the bank?
A. No. If you got a thing here, I will show you, or give me
a pencil and I will mark it off. Take right l1ere (indicating),
here we are coming north from Stanley to Luray-see what I
mean?
Q. Let's turn it around this way. That is the way it is, if
it is north and south. Isn't that about right Y
A. And here is the lane that goes up towards the railroad.
Q. Right.
A. You see, that be on this side, that would be on the west
side.
Q. That's right.
A. All right, see, we will have to take this way because there
is no-tliere is a lane both ways. See wliat I mean Y
Q. What do you mean?
A. Here is· one that goes down to Harry Huffman's farm
and here is one that goes straight up tbe red lane to the railroad. Here is tl1e main highway coming either to Stanley or
Lurav. That truck coming to Luray was, I would say-the
"
hind encl was coming something like that.
page 176 ~ Q. Go ahead and make it?
A. Well, on that angle.
Q. :Make sort of a square 1
A. WellQ. Make it about in proportion, though?
A. There it is. That is the truck right there.
Q. W11ich is the front?
A. This is the front.
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Harry Oloud.
Q. Let's make it this way then. Is that about right Y
A. Yes, sir.
Q. No other road on this side, though, Mr. Cloud?
A. Well, there are up hereQ. No public roadi
A. No.
Q. Vvere you there when Trooper Dodson was theret
A. I don't know, I never seen the trooper. I was in a hurry
to get him out of his truck, see 7 and load him in my car and
brought him to Dr. Long, and from Dr. Long's office-we went
back after the other car. It w·as down in the field.
Q. ·what size truck was this Mr. Long owned?
A. It's a three-quarter ton.
Q. Stake bodyY
A. .Yes, sir.
Q. Single wheels on the rear?
A. Yes, sir.
page 177 ~ Q. How far in front of the rear wheels would
you say you observed the first damage 7
A. Well, it started, I would say, a foot or two in front of
the rear wheel. You can see the scars alongside of the frame
up through here-see Y
· Q. Do you recognize that picture that we have marked
"Exhibit C"T
A. I recognize the picture of the truck.
Q. But is that a picture of Mr. Long's truck?
A. Yes, sir. We had that truck up here; yes, sir.
Q. ·wm you point out on that truck where you see anything
that indicates where the damage first begins on it 7
A. It was right along here, scratches right along here and
right along through there, and kept going into the side of the
truck and tore the whole thing up.
Q. ,vhere do you see any scratches in that picture or any
damage to the frame 7
·
A. Well, you can see a mark on the wheel; what would you
call that 7 It would not be a big damage.
Q. Did not even bend it in or anything?
A. Well, it's scratched there.
Q. How far would you say the door is bent in at that point?
A. I know we had a time opening it to get him
page 178 ~ out. I know be didn't crawl out and we hadQ. You have had a lot of experience with automobiles, you ougl1t to be able to tell how far in it is.
A. I couldn't give you the exact thing how far it was
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M. E. Ruffner.

mashed in, but we took a tire iron or instrument and prized
the door open to get him out of his truck.
Q. The door was the principal damage, right there at the
door on the cab 'l
A. Well, that was some, but the whole front is tore out
from under it.
Q. I see that, too, but that is where it was hit, wasn't it'l
A. It was hit back through here, commenced hitting here,
and went on in that way. If it would have been hit here and
come out,· it would have been no damage to the front end.
Q. I understand that. The fender is still on there, isn't it 7
A. It's in bad shape, though, isn't it'l
Mr. Dovel: No, I do not see anything wrong with it at the
front part of it. No more questions.
Mr. Dovel: I do not think I showed the diagram to you
gentlemen of the jury that he made.
page 179 ~ The Court: Is it to be introduced in evidence'l
If it is, let's receive it formally.
Mr. Dovel: This is exhibit F.
(The diagram drawn by the witness Cloud was received in
evidence as "Plaintiff's Exhibit F. ")
(The exhibit was handed the jury.)
M. E. RUFFNER,
was sworn in behalf of defendant and testified:
DIRECT EXAMINATION.
By Mr. Hackley:
Q. You name is Mr. :M. E. Ruffner'l
A. Yes, sir.
Q. Mr. Ruffner, are you part owner and manager of the
Graves Motor Company'I
A. Yes, sir.
Q. Do you know }Ir. Arthur Long here?
A. Yes, sir.
Q. Did you see his truck that was wrecked on January 9,
19527

A. Yes, sir.
Q. Did you have a dealing with him over that truck'l
A. Yes, sir, I sold him a new truck.
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M. E. Ruffner.
Q. How much did you allow him for his old
truck after it was wrecked?
A. I think it was a hun<lred do11ars.
Q. ,vhat was the value of his truck before it was wrecked?
A. ·wen, I told Mr. Long that day that I thought the truck
would be worth about $900.00.
Q. $900.00 befOI'e 'l
A. Before the wreck.
Q. And you allowed him a hundred dollars Y
A. Yes, sir.
Q. In other words, $800.00 damages as a result of the accidenU
A. Yes; sir.
Q. :Mr. Ruffner, did you observe these damages to his truck,
what parts of his truck were damaged 'l
A. The left side of the truck was damaged, the body and
.the cab, front axle-the front running gear was knocked out
from under the truck.
Q. Did you observe where the first damage began on the bed
of the truck 'l
.

page 180

~

1\Ir. Robinson: I object to t11e question as calling for a conclusion of the witness.
Mr. Hackley: I nsked him if he observed it.
Mr. Robinson: You said "first." Simply ask him what
damage he observed.
page 181

~

Q. ( Con 'd) Did you observe the damage on the
bed of the truck?
A. Yes, sir.

The Court: Is that what you object to?
Mr. Dovel: Yes, sir.
:Mr. Robinson: No, sir, I object to tl10 question as calliug
for a conclusion as to wlmt the first damage was.
The Court: He J1as withdrawn that question and restated
it. Go ahead.
Q. Did )'OU observe the damage to the bod of the truck'l
A. Did I observe the damages to the truck'/
Q. Did yon observe the damages on tho bed of the truck?
It had a bed on the truck?
A. Oh, yes.
Q. Did you observe the damage to the bed of it 'l
A. Yes, sir.
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Q. What was the damage to the bed Y
A. Well, the bed was struck about the left rear wheel aud
the side of the bed was kind of pushed in and went right from
· the bed on up into the side of the cab.
·
Q. Could you point out on this picture here [Exhibit C]
where the damage to the bed began? Point it out to the jury.
A. Well, the damages, as I recall, started right here, right
over the wheel, right about the back part of this
page 182} side gate, and went right on into the cab.
Mr. Hackley: You may take the witness.
CROSS EXAMINATION.

•

By ~fr. Lucas:
Q. Mr. Ruffner, you say in your opinion the truck was
worth about $900.00 before the accident; what do you base
that onY
A. Well, that was about the price trucks were selling for at
that time.
Q. That is what you think was a fair market value at the
time!
A. Yes, sir.
Q. And you put the salvage value at $100.001
A. I allowed him a hundred dollars.
Q. But, of course there are other elements that go into a
matter like this, for instance, ·such as you sold him another
truck. Did you sell him another one?
A. Yes, sir.
Q. Of course, how that can be handled depends on what
you charge him for the new one, you know, sort of like playing tbc piano, isn't it Y
A. Well, I charged him list price for the truck.
Q. I am not trying to insinuate anything at all, I just waut
to get it clear. So, your sale of the new truck to
page 183 } him did not compensate this one way or the other,
you charged him regular list pdce for the new
truck?
A. Yes, sir.
Q. And you think the fair salvage value was a hundrecl
dollarsY
A. Well, tllat 's the way I traded with him, on the basis
that I traded with him.
Q. Did you notice about how deep the damage to the cab

Supreme Court of Appeals of Virginia

102

Clark Spitler..
was at the left door there, how deep in it went, approximately!
There has been some evidence here that Mr. Long, I believe,
said he thought it was mashed in about a foot. Do you think
that was about righU
A. Well, it possibly was. I just don't know about that.
I know the whole side of the cab was demolished, I do know
that.
Q. It looked like the heaviest blow to it or the place of
greatest pressure, in so far as the impact was concerned, was
there at the cab, wasn't it 7
A. Well, and the side of the bed right back of the cab and
the back door of the cab.
Q. It was pushed in the worst t I say, that seemed to be
the most pressure, right there f
A. Yes, sir.
Mr. Lucas: That is all.
Mr. Hackley: That is all.
page 184
·

~

CLARK SPITLER,
was sworn in behalf of defendant and testified:
DIRECT EXAMINATION.

By Mr. Hackley:
Q. Your name is Mr. Clark Spitler and you are a farmer, I
believe?
·
A. Yes, sir.
Q. Mr. Spitler, where do you live?
A. Live about three miles on the Hawksbill road, No. 12
or 340.
Q. About three miles from 3407
A. No, I live on 340, about three miles from Luray.
Q. You live near Mr. Arthur Long'/
·
· A. Yes, sir.
Q. Were you at the scene of this collision on January 9,

19527

A. No, sir.

Q. Mr. Spitler, did you observe the truck that ,vas in that
collision, later!
·
A. I did.
Q. Where did you sec it?
A. Down at Keyser :M:otor Company, on the left.
Q. You mean Graves Motor Company?
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A. Yes, Graves Motor Company, I believe it was.
Q. Did you observe the damage to the truck!
page 185 } A. I did.
Q. Can you tell us what parts of the truck were
damaged!
A. Well, it seemed as if the car struck the truck at the rear
end, and probably went up through the cab and right agll,inst
the hood and knocked the front end out from under the machine.
Q. Did you see Mr. Long up at the store that night-Spitler 's store Y
A. No, sir.
Mr. Hackley: You may take the witness.
CROSS EXAMINATION.

By Mr. Dovel:
Q. Where did you say that the car appeared to strike the
truck, now, Mr. Spitler¥
A. At the rear end.
Q. Vilhat part of the rear end of the truck?
A. Somewhere around the back wheel, on the left.
Q. Well, did it hit the back wheel7 or did it hit something
else!
A. Well, it had a stake body o_n it that was wider than the
wheels, extended out over the wheele.
Q. Do you recognize that picture there that is marked
"Plaintiff Exhibit 0"7 [Handed the witness.J
page 186} A. Yes, sir.
Q. ,vhere is ~be first damage that you see on
that truck there, nowt
A. Vvell, the mark starts back in here.
Q. Do you see any mark in the picture Y
A. No, sir, I do not, but it shows some paint rubbed off
right here.
.
Q. Is that all it shows, just a little paint rubbed off 7
A. No, you can see it's dented.
Q. What would you say it was paint rubbed off from somethingA. Where it started out here, you can see right there where
it was hit and started outQ. What is thaU
A. That is on the tire.
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Arthu,r Reuben Long.
Q. Is that spot on the tire where you think it was hit¥
A. It could have been struck right there; right in here about
the wheel, I said.
Q. Do you see anything bent in, or anything about that truck
until you get up to the cub, in that photograph 7
A. This is bout right here.
Q. This?
A. Yes, sir.
Q. Where is the principal damage to the side
page 187 ~ of Umt truck, would you say? Where did the
truck receive the greatest force when the car
struck it?
A. ·well, I don't know, but I judge right in here some·
wheres.
Q. How far in would you say the side of the cab was driven
because of the force 1
A. ,veil, I wouldn't estimate to say how far. It was quite
a ways, though.
Q. And you fixed the door as the main part or the main
point of impact 1
A. I wouldn't say that, no, sir, but I think that it was struck
in there some place.
·
Q. Right in there?
A. The way it looked. I wouldn't say where the impact
was the greatest.
Q. That is where it did the most damage 7
A. That's right.

Mr. Dovel: That is all.
Mr. Hackley: That is all.
ARTHUR REUBEN LONG
plaintiff, was recalled and testified further:
DIRECT EXAMINATION.
By Mr. Hackley:
Q. Mr. Long, right much has been said J1ere
about why you did not take the road to go back
through by Fred Gochenour 's, around by the Dunkard woods,
and to Marion Hershberger's place instead of comiug down
by Willow Grove Mill.
A. Well, that is an awfully narrow, crooked road around
through there. It is not wide enough to pass on it and very

page 188

~
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Arthur Reuben Long,
few people use that way unless they are going that way sure
'nuff. So far as the distance is concerned, I think they have
overestimated the distance the other way, by far. It is not
twice as far. It couldn't possibly be.
Q. Did you ever use it to go to Marion Hershberger's place,
Stony Man?
A. Oh, I might have, but it's very seldom. It's a two-lane
road the other way and Keith Gochenour lives just off of the
two-lane road, right above Harper's Creek.
:Mr. Hackley: That is all, sir.

CROSS EXAMINATION.
By 1\fr. Dovel:
Q. l\lr. Long, what is the height of the body of this vehicle,
the bed?
A. The height?
Q. Yes, from the ground up to the top of the bed-or that
is what you call it, stake body bed, I mean the floor.
A. I understand what you mean, but I couldn't
page 189 ~ say, I don't know.
Q. Most trucks are four feet, aren't they!
A. I don't know that. No-well, thev are different heights,
I think.
'
Q. How high would you say yours was?
A. I know it was a higher bed than the truck I got now. It
was a stake body; they are all higher than the regular metal.
Q. ell, the top of the bed is at least a foot over the top of
the wheel, wouldn't you say?
A. No, I wouldn't think it would be a foot. That is most
too much clearance. I don't believe it would be that topheavy.
Q. How high would you say the front end of this 1951
Studebaker was tlrnt we have a picture of here!
A. Oh, I don't know. A car comes up on a fellow about his
belt. It would be about four feet 1 wouldn't it, something like
thaU
Q. You can see in this picture marked "Exhibit D" the left
front fender of tlmt Studebaker hasn't been damaged, can't
you?
A. Yes.
Q. How high would you say that is f
A. Well-

°"r
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Arthur Reuben L(!ng.
page 190

~

The Court: Mr. Dovel, I do not like to interfere, but it seems like you are undertaking to
argue the case with the witness.
Mr. Dovel: No, I am just asking, Your Honor, how high
it is. They are contending that this Studebaker damaged
the side of that frame, and it is a physical impossibility for it
to happen.
The Court: That is a matter of argument. That is just the
point I am making, it is a matter of argument to the jury.
:Mr. Dovel: It isn't in evidence, Your Honor, until I can
put the different heights into the evidence.
The Court: Then I take it that you are using this witness
for the primary proof as to the height of a Studebaker .cad
Mr. Dovel: TJmt is what I am trying to do.
The Court: You are exercising your privilege of crossexamination right now. "\Ye will never get through if there is
not some limit put on the right of cross-examination, and you
well know you only cross-examine on matters that are brought
out on direct examination.
Mr. Dovel: Does Your Honor rule that I have no right to
ask the witness these questions 7
The Court: There has been no objection made to it. I am
not going to insist on it, but I do not want you
page 191 ~ to undertake to argue the case with the witness.
That was the primary purpose of the Court's
intervention. You may go ahead and ask the witness how high
the Studebaker is.
By Mr. Dovel:
Q. If you do not know all you have to do is say so.
A. 1'7ell, let's say they are both four feet. They will fit
together that way.
Mr. Dovel: Well, that is what I thought you would say.
No more questions.
Mr. Hackley: That is all.
Jfr. Hackley: Your Honor, the defense rests.
Mr. Dovel: I want to recall Malcolm Ruffner as a rebuttal
witness for the plaintiff.
Sheriff, would you call Paul Campbell on the telephone and
tell him to come to the courtroom 7
The Sheriff: Mr. Ruffner has gone home. He said you
excused him.
:Mr. Lucas: We did not excuse him.
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The Court: Is the witness available 1
Mr. Dovel: The sheriff is trying to get him, Your Honor.
The Court: Who is the witness T Who summoned him 1
Mr. Hackley: I had him summoned, Your
page 192 ~ Honor. They want to use him now as their witness.
The Court : The Court is not going to delay the hearing of
the case in order to bring a witness back who has departed
after he has been excused from the witness stand. If you
wanted to use him, gentlemen, you could have summoned him
yourself, or you could have asked the Court to have him detained in the presence of the Court if you expected to use
him after the party in whose behalf he had been summoned
had excused him. I am not going to delay the trial of the case
to await the recall of the witness who has been excused without objection on the part of the litigant who now wants to
have him put back on the stand.
Is there anything further Y
· Mr. Dovel: Nothing further. We have called one other witness on the telephone.
Mr. Hackley: He was not summoned.
Mr. Dovel: He was not summoned, but we did not agree
to Malcolm Ruffner being excused.
The Court: You did not have to agree to have him excused. Did you summon him as a witness Y
Mr. Dovel: No, we did not summon him.
The Court: · You made no objection to his departure. It is
not contemplated that because one litigant sumpage 193 ~ moned a witness and uses him and has finished
with him at 9 :00 o'clock in the morning that he has
to sit by in the courtroom until 5 :00 o'clock in the evening twiddling his thumbs to find out whether the other litigant is going
to use him. The Court is not going to permit that kind of
imposition on the witness. If you wanted to use him, you had
the privilege of summoning him first. That is one reason.
Secondly, you had the right, after the other party had him
present in court, to have him further detained if there was
some real reason for it, and the Court might have considered
it. But the Court is not going to give favorable eousideration
to delay in the trial of a case to bring back Mr. Ruffner.
Who is the next witness 1
Mr. Dovel: We have no further witnesses, if that is the
Court's ruling. But the practice bas been, and IThe Court: You may interpose your exception to the
Com·t's ruling, Mr. Dovel. The Court will recognize it as
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being excepted to. There is nothing new about that procedure..
Mr. Dovel: We rest, Your Honor.

page 194

•

•

•

•

•

•

•

•

•

•

~

(In Chambers.)
Mr. Robinson: I should like to move to strike the defendant's evidence on the ground that he shows he was guilty of
negligence as a matter of law. He testified that he was not
paying any attention to cars approaching from the rear, that
lie didn't look for cars approaching from the rear, that he
didn't know whether he was on the left side of the road, or
not.
Mr. Hackley: He did not say he was on the left side of the
road, he said he was not.
Mr. Lucas: He said he didn't know.
Mr. Hackley: He said he was not required to look to the
rear.
The Court: How did he express it Y He said it was not
customary for him to look to the rear, which I took to mean
that the man in motion was expected to look to the front instead of to the rear.
Mr. Hackley: That is what he meant.
The Court : Anyhow, I do not tllink the motion is well
founded and I will overrule it.
~Ir. Robinson: Exception, please.

•
page 198

~

•

•

•

•

I

INSTRUCTIONS.

Instruction No. 1.-Granted. INo objection.
Instruction No. 2.-Granted. ·
Mr. Hackley: Counsel for defendant objects to the granting of Instruction No. 2 for tl1e plaintiff on the grounds
that the instruction does not say that the negligence of Mr.
Long must be the sole proximate cause of the accident and
do~s not take into consid~ration contributory negligence,
which we contend wns defimtely proved not only by defend-
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ant's evidence, but by statements of plaintiff, Thomas Lee
Short, himself, and his witnesses to the fact that he was
following closely behind the truck, and also to the fact that
he did not try to stop or slow down at any time prior to or at
the time that the collision appeared imminent.

•

•

•

•

•

Instruction No. 6-Granted.
:Mr. Robinson: We object to that on the grounds that there
is no evidence to support it.
The Court: Objection is overruled and the expage 199 } ception is noted. The instruction is granted.

•
Instruction No. 7-Granted.
l\Ir. Robinson: ,ve object to that on the grounds that there
is no evidence to support it.
The Court: That objection is noted and overruled and the
instruction is granted.

•

•

•

•

•

Instruction No. lo-Refused.
Mr. Hackley: Counsel for the defendant objects to the
refusal to grant INSTRUCTION KO. 10 on the grounds that
there is evidence not only from the defendant's witnesses,
but from the plaintiff and his witnesses, that he
page 200 } was guilty of negligence in following the truck
too closely and in failing to stop when, according
to his evidence, he saw the truck swerve to the left of the
bighway, and in failing to determine that be could pass the
truck with safety before starting to pass or passing the said
vebicle.
The Court: The evidence was that swerving came about
and that is the reason thnt I ha,c eliminated anv contributorv
negligeIH'C theory. The evidence is that swervii1g· came about
substantinlly simultaneously with the passing.
I11sf.rucfio1i

No. 11-Refusecl.

i\fr. Hackley:

Counsel for the defendant objects .to the
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refusal to grant INSTRUCTION NO. 11 on the ground that
the instruction states that if the plaintiff was guilty of driving
at an excessive speed that he was guilty. of negligence; and
the evidence in the case, based on the physical facts and the
distance tlmt the car traveled after the collision, which
physical facts and skidding and distances the jury are entitled
to take into consideration in determining the speed of the
Short caJ;", is sufficient evidence upon which to base the instruction.

Instruction No. 12-Refused.
Mr. Hackley: Counsel for defendant excepts
to the refusal to grant INSTRUCTION NO. 12 on
the grounds that if the plaintiff had kept the
proper lookout ahead he could easily have seen the defendant's
truck ahead of him and should have determined that he could
pass said truck with safety before attempting to overtake or
pass that truck.
page 201

~

bist-ruction No. 13-Refused..
Mr. Hackley: Counsel for defendant objects to the refusal
of the Court to grant INSTRUCTION NO. 13 on the grounds

that the law prohibits following another vehicle too closely,
and the evidence of Darrel Knight was to the effect that plaintiff was following the truck within 10 or 15 feet at 50 miles
an hour when the truck was traveling 20 to 25 miles per hour.
The evidence of Robert Turner was to the effect that plaintiff
was following the said truck a distance of 35 or 40 feet, and
the plaintiff himself stated that he was following said truck
at 75 to a hundred feet and that he never did cut down his
speed from 50 miles an hour, although be estimated the speed
of the truck from 30 to 40 miles! an hour. And that there was
sufficient evidence upon which ,o base the said instruction.

Instruction No. 14-Refused.
Mr. Hackley: Counsel for the defendant objects to the refusal to grant INSTRUCTION NO. 14 on the
page 202 ~ grounds that the instruction states the law on the
subject and the jury are entitled to know that the
law prohibits a person from passing in an intersection. and
.

'
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the evidence is clear, from the officer's testimony and that of
other witnesses, that the said plaintiff, Thomas Lee Short,
was attempting to pass the truck of Arthur Reuben Long in
the intersection of Route 629 and Route 340.
Instructiot1, No. 15-Refused.
Mr. Hackley: Counsel for the defendant objects to the
refusal to grant INSTRUCTION NO. 15 on the grounds that
the instruction properly states the law on the question of
passing, and the jury are entitled to know that it is a violation
of the law to fail to give warning with audible signals, such
as horn or other warning device, before attempting to pass
another vehicle. .And the defendant Arthur Reuben Long
testified in this case tbnt he heard no horn blown before the
impact of the automobile against bis truck.

*
page 206

~

(Whereupon, the jury retired to consider of its
verdict at 8 :39 p. m., and at 10 :06 p. m., returned
to the courtroom where the following occurred :)
The Court: :Mr. Miller, are you the foreman Y
The Foreman: That's right.
The Court: I take it you have not reached a verdicU
The Foreman: That is right.
The Court: Sit down one minute. The Court was somewhat tempted to call the members of the jury down anyhow,
feeling that possibly I might give you some aid in trying to
reach a verdict in full accord or unanimous verdict. So the
Court will take this opportunity to say to you wbat it had
contemplated saying anyhow, had you not come down when
you did. That is this.
It is, of course, desirable to put an end to litigation where
it is reasonably possible to do so. You gentlemen, as selected
members of tl1e citizenry of this county, are chosen men and
placed on the jury list of this eounty by what we call jury
commissioners. The jury commissioners of the county are
appointed by the presiding judge, and the presiding judge
tries to be extremely careful in selecting the jury commissioners, and they are, in turn, charged to be careful and to
exercise extremely good judgment in making up the jury list
to h.e used by tpe, court dur!ng the ensuing year.
page 207 ~ So, m a sense, 1t 1s a compliment to be on a jury
list. You are all regarded to he not onlv men of
equal integrity but as men of equal intelligence.
·
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Of course, it is contemplated that we frequently disagree
about many things, not only in our private lives but in our
business relations, official relations, and otherwise. But, be
tllat as it may, sometimes it possibly happens that tbe members of the jury who are unable to agree perhaps do not give as
much consideration to the reasoning and the views and
thoughts of their associates as they might.
For instance, if the jury should be divided, wl1ich you are,
why one division might well ask themselves why should we be
of one frame of mine and our fellow associates, who are men
of equal integrity and men of equal good judgment, be of a
different view? Possibly we may be looking at it in the wrong
light. Therefore, we sbould give full and frank consideration
to the views of our fellow jurors.
That is to be expected. ·when you retired to your jury
room, you .should discuss the matters under consideration
fully and frankly, and each juror should conside1· with an open
mind tbe views of his fellow jurors, and possibly he might
be convinced by teasoning or argument that his original views
were wrong and he may be persuaded to follow the
page 208 ~ views of his fellow jurors.
I do not mean by that that anybody should, by
any means, surrender sound conviction that he has reached
merely to accomplish the purpose of reaching a unanimous
verdict. That, by no means, is contemplated. rrhe Court tells
you plainly that such is not to be done. But it is perfectly
proper to give full consideration to the views of your fellow
members in the hope that you might come to a full accord in
your verdict.
As the Court has previously instructed you, this case, like
any other civil case wherein tl1e rigl1t to a claim is made by the
litigant, has to be established by the weight of the evidence.
That is as distinguished from the usual rule in a criminal
case that the proof has to be beyo~1d a reasonable doubt. That
is considerably more difiicult. But in a civil case, in determining whether one litigant or tlie other lms borne the burden
of proof-as in this case both litigants have a burden of proof:
the plaintiff has asserted his claim originally, and in comes
the defendant after he has been sued and puts in his claimthe natural process for the jnry, to follow would be to weio·h
all of the evidence in the case. Jou will form in your mincl's
eye a pair of mental scales, so to speak. You place the evidence up on the scales to weigh it. If the evidence of the
plaintiff's side of the scales ~eighs heavier-it makes no
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diffei·ence how slightly-he has prevailed. If, on
page 209 ~ the other hand, the defendant's countei-claim
.
weighs slightly more t.han the plaintiff's case, or
the plaintiff's ttefense to the counterclaim, why then the defendant bus prevailed.
On the other hand, as is occasionally the situation, where
the evidence in the cuse is so evenly balanced that you might
say, in your effol't or undertaking lo mentally weigh the evi.:·
deuce, that the scales al'e so evenly balanced that you think
that neither side has established his case by sufficient proof to
make it weigh nny mol'e than the otlier. In that situation,
neither party has borne the burden that the law puts upon
him.
I do not know that that will be of any nid to you gentlemen.
The suggested form that the Court gave you before you retired contemplated that possibly you would find for one
litigant or for the other on the claim Ol' on the counterclaim.
But in the e,·ent you should reach the view that neither side
has established his case hy sufficient weig·bt to make it weigh
any heavier than the claim on the other side and that both
cases are evenly balanced, then this fol'm of verdict would
not he adequate because in such an event where both sides
are equally weighted and neither side bus established its case
by any preponderating or heavier weight, why then your
verdict would be for the dct'endant on the main or original
claim of the plaintiff and for the plaintiff on the cross-claim
of the defendnnt, and neither party would recover.
page 210 ~ But that may not be what is bothering. you at
all.
I only mentioned thnt just by chnnce in case you had been
confronted with a possible situation of that kind.
~,eeling it desirable to make one more effort to reach n
verdict in nccord, the Court is going to ask you to aguiu retire to the jury room nnd give some further consideration to
the case. I am not going to detain you a great length of time
because you have given nlreudy better tlum an hour and a lmlf
consideration to the ca..:e. ·The Court will simply suggest tlwt
you sec whnt might h<' acromplished, sa~', for the next fifteen
minutes. If you feel h~· thcn that you cnnot reach a verdict,
that you arc hopelessly divided and that it would be use)C'!-S
to deliberate over the nmtter furt.her, if you will so report
back the Court will conelude today's hearing and will send
vou home for the night. Will yon t.ry it just for a short period 7
On the other hand, if you feel like you are getting somewhere
in fifteen minutes, do not let that interrupt you.
(The jury again retired at 10 :16 p. m.)
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Mr. Dovel: May it please Your Honor, counsel for the
plaintiff wish to note tp1 exception .to the comments of the
Court fo the jury in that tlie Court suggested that tl1e jury
could J'eturn verdict for neither side. It is our
page 21{ ~ eontenti011,· liiisoa 'upotl the evidence, that they
must either return a verdict for the plaintiff oi·
return a verdict for the' ,defendant. Under the evidence, we
· contend that a \'et;dict foi:' neither the plaintiff noi· for the
defendant on his crcis;s-clainf ,nfolcl he an improper verdict. ·
·,.'''\'Ve'f.urtber _c'on~end t~~t·.~t this ~i~e t_o suggest ~hat.the
Jury might brmg m a ver~hct for' neither party, wJnch 1s a
finding that both pa1;tics ,vere "rit fault 01'· equally at farilt~
and that neither should liiivc· a vei·dict,; the suggestion from
the Court to that effect ,,·ould have great .weight on the jury
and might give them ati out to bring in iiui·h a verdict, and it
,might convey the impression at this time that that might be
· the. opinion o( the Court, that the Court· might entertain· that
:a verdict s}10uld not be brol.'1ght in for either pm~ty.
The Court: Is your objection followed by an~· particular
ruotion?
. '
' ''" .
.
.
. Mr. Dovel: ,ve take
exception to those remarks· that
110 verdict could be brou~l1t in:
·
·
.
The Court: The exception will be received ancl noted and
your objection is overruled.
'
'
As indicated before, the Court's views are that it' is not a
case, necessaril~·, of the' jury. finding both partfos at fault,
but thev could easih• .find· that neithe1: partv had· borrie the
.
,
I',. . burden of _pfoof, tliat the' evide1ice is so equally
page 212 } weighted on the hvo tl1eories thaf they could not
.
say that th<' p]nintiff has horne hir.. burden; neither
could.they say that the dcfonclant has borne his burd(ln on the
cross-claim. In that <'Ye11t, the verdict would be for the defendant on hoth.c]aims.'
l\f r. Dov<>]: It woulcl lfo for the defendant on the one claim,
woulcl'(l'tit?
. :·,·... / · · ·
.
The ·court: I menn the practical clefendnnt. Tt would be
for th,e. real clefendnnt
thcrfrincipal or originnl claim and
for the 'plaintiff on the c1·os~a.clnim, if they felt that neither
party"had borne the hurcicm of j)l'ovin~ his clnim bv thl'.' weigl1t
of the evidence. As l say; it is possible that the~; coulcl b; so
evenli ba]nnc('d and th~ ~vei~ht in the minds of the jury so
hal,ancecl tlmt tlJey could' not sn~· that either onr had borne
the 'proof. Then, I think that a verdict against hoth Jithrnnts
wo,ilci
be in order.
··
~
.. ·1p'
. '
l\fr. DovC'l: ·wt>ll, I <lo not know·whcther this i~ the proper
time, Your Honor, hut in the l"Vcnt that the jury sl1ould now

a

an

:oii
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return a verdict for 1wither party, of course we at that time
would, feeling that Your Honor's remarks influenced the jury,
be compelled, in the event of such a verdict, to move the .Court
for a mistrial
· .·
The Court: Of course, that is your privilege and you will
.be affo1·ded an opportunity.
·
·
·
. Mr. Dovel: I do not know whether this is the
page 213 } proper time to make it.
The Court: This is the proper time to object
.to the Court's comments that were made to the jury, I think.
But as to the remainder of the proceedings, the time to make
your motions or fm·ther objections will be when the occasion
.arises, until the jury is discharged.
(Further proceedings were then suspended until the jury
l'eturned to the courtroom at 10 :54 p. m., and delivered the
following verdict:)
· On the issues joined we the jury find for the defendant and
fix his damages at $400.00.
JOHN A. :MILLER, Foreman.
The Clerk: Is this UJC verdict of all of your gentlemen 1
The Foreman: That's right.
The Court: Gentlemen, will ~'OU wait just one minute.
This verdict for the defendant, obviously you mean for the
defendant Arthur Long, I take it, Mr. Miller! Is that correct l
The Foreman: That's right.
Mr. Lucas: You mean that Short shall pay him.
The Court: The Court will take the liberty of just inserting
the name "Long" after '' the defendant."
On the issue joined we the jury find for the
page 214 ~ defendant Long and fix his damages at $400.00.
The Foreman: Do you want me to fix thatf
The Court: That is all right. I will put it in myself. Is
-.that the verdict of you alU
{All jurors indicated affirmatively.)
(The jury wns discbarged.)
The Court: G.entlemcn, is there anything furtl1er?
M!l'. Robinson: May it please the Court, plaintiff moves
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to set aside the verdict on the ground that it is contrary (o
· the law and evidence and without evidence to support it; and
also moves for a new trial on gl'ounds to be hereafter assigned.
The Court: I assume you would like to argue the motion t
Mr. Robinson~ Yes, sir.
The Court: Of course, I do not believe you want to argue
it any more tonight any more than the Court wants to hear
it. I should like to fix a time f9r hearing ar1:,'1lment on the
motion 1·ight now, though. \Vhat about the day usually
devoted to arranging the docket for the coming term, in other
words, the third Monda~, in .January!
Mr. Hackley: That will suit me.
The Court: That will be ,J anuarv 18 after we conclude tlie·
usual proceedings for the day. The Court will hear argument
on the motion ·on January 18, if that is acceptable.
(There was no objection.)
page 215

~

The Court: All right, sir, I will make a note
of that.

Gentlemen, court will stand adjourned until .l!,riday morning·,
nt 9 :30.
(The trial of this case was concluded ut 11 :00 p. m., Xovcmber 25, 1953.)
A Copy-Tcstc:

II. G. TURNER, Clerk.
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