IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5936

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on
Wednesday the lOth clay of .June, 1964.
WALTER 1\L I{ATZENBERGER and
RUTH C. I{ATZENBERGER,
Plaintiffs in error,

a.qainst
STANLEY G. BRYAN,

Defendant in error.

From the Circuit Court of the City of Norfolk
Clyd~ H. Jacob, Judge

Upon the petition of 'Valter :ftl. Katzenberger and Ruth
C. l{atz~nherger a writ of error is awarded them to a judgment r<mder~d by the Circuit Court of the City of Norfolk
on the 2nd day of .Jan nary, 1964, in a certain motion for
judgment then therein depending wherein the said petitioners were plaintiff~ and Stanley G. Bryan was defendant;
upon the petitioners, or some one for them, entering into
bond with sufficient ~ecurity before the clerk of the said
circuit court in the penalty of three hundred dollars, with
condition as the law directs.
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Filed Feb. 6, 1964.
T. A. W. GRAY, D.C.
NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR

TO: W. Robertson Ha.nckel, Clerk of the Circuit Court of
the City of Norfolk:
Plaintiffs, Walter M. and Ruth C. Katzenberger, by
counsel, hereby give notice of appeal from an Order entered
in this case on January 2, 1964, and set forth the following
assignments of error :
1. The Court erred in setting a.side the verdict of the jury
and entering summary judgment for the Defendant.
2. The Court erred in admitting evidence subsequent to
the jury's verdict in the nature of the Stipulation by Counsel
concerning the testimony of Thomas C. Broyles.
3. The Court erred in sustaining Defendant's plea of
accord and satisfaction on the following grounds:

A. The plea was initially heard prior to trial and finally
disposed of by Order dismissing the same entered August
9, 1963.
B. The plea had no evidence to support it.
C. Neither the matters alleged by Defendant in his plea
nor the evidence adduced at trial constitutes an accord and
satisfaction.
WALTER M. KATZENBERGER
and RUTH C. KATZENBERGER
By WALKLEY E. JOHNSON, JR.
Of Counsel
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*
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*

*
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niOTION FOR .JUDGniENT
Plaintiffs con1plain of Defendant, alleging as follows:
1. In July 1960 Plaintiffs employed the Defendant to examine and CC'rtify to them title to property which they had
contracted to purchase, described as Lot 35 on the Plat of
Milburn ~Ian or, Princess Anne County, Virginia (now in
the City of Virginia Beach).
2. Pursuant to his employment, Defendant reported to
Plaintiffs that marketable title to said Lot 35 and the eastern 25 feet of Lot 36 on the Plat of lVIilburn Manor was vested of record in VVilliam E. Parker and .Jeanne C. Parker.
3. In reliance upon Defendant's assurances and his certification of title, Plaintiffs purchased said Lot 35 and the
eastern 25 feet of Lot 36 for the sum of $3,000.00 and accepted a deed therefor ft~om William E. and .Jeanne C. Parker.
4. After purchase of the property and recordation of the
deed, Plaintiffs, believing themselves to be fee simple owners, constucted a dwelling on the property at much cost and
expense to them.
5. In accepting employment as attorney for
page 4 )
Plaintiffs, Defendant was under a duty to exercise a high degree of care and to examine the
records in a careful and professional manner.
6. Contrary to his duty, Defendant was grossly negligent
in that he failed to examine the records or in the exercise of
reasonable diligence to report accurately the information
revealed in the records.
7. The records of the Clerk's Office of the Circuit Court of
Princess Anne County, Virginia (now the city of Virginia
Beach), clearly show that William E. Parker and Jeanne C.
Parker rlid not own at the time of Defendant's certification
of title, nor have they ever owned, the western 25 feet of Lot
35 and the eastern 25 feet of Lot 36 on the Plat of lVIilburn
Manor, which portion of the property conveyed formed the
only avenue of ingress and egress between the remainder of
the property and a public thoroughfare.
8. As the result of Defendant's negligence and failure to
exercise that duty of professional care commensurate with
his employmcnt, Plaintiffs were caused to spend a large sum
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of money for property to which they did not receive legal
title, expended l~.rge sums of money in the erection of improvements on property to which they did not have lawful
means of ingress and egress, and to expend moneys for legal
counsel and otherwise.
1VHEREFORE, Plaintiffs move the Court for judgment
against the Defendant in the sum of $17,000.00, with interest,
costs and attorneys' fees on their behalf expended.
WALTER M. KATZENBERGER
and RUTH C. KATZENBERGER
Plaintiffs
By 'VALKLEY E. JOHNSON, JR.
Of Counsel
Filed in the Clerk's Office the 15th day of April, 1963
Teste:
W. R. HANCKEL, Clerk
VIRGINIA MANNING, D. C.
page 8 )

*

*

*

*

*

Filed 6-13-63
T. A. W. GRAY, D. C.
PLEA OF ACCORD AND SATISFACTION
The said defendant, by his attorney, comes and says, that
at the time of the institution of this action, there 'vas then
pending in the Cricuit Court of Princess Anne County (now
City of Virginia. Beach) by the plaintiffs herein an action
against William E. Parker and Jeanne C. Parker to recover
damages for alleged wrongs to plaintiffs growing out of a
breach of warranty in a deed from the defendants Parker
to the plaintiffs herein; that paragraph (4) of the Motion for
Judgment in the Circuit Court of Princess Anne County is
as follows:
''4. As a result of defendants' breach of warranty and covenants of title, plaintiffs are not only without legal title to
a portion of the property purported to be conveyed but are

Vvalter
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without lawful means of ingress and egress and are in danger
of being deprived of the use and enjoyment of the entire
property.''
That the allegations in paragraph (8) of the 1\Iotion for
Judgment in this Court are as follows:
"8. As the result of Defendant's negligence and failure
to exercise that duty of professional care commensurate with
his employn1ent, Plaintiffs were caused to spend a large sum
cf money for property to which they did not receive legal
title, expended large sums of money in the erection of improvements on property to which they did not have lawful
means of ingress and egress, and to expend moneys for legal
<lounsel and otherwise.''
That the defendants Parker have paid the plaintiffs herein
the sum of $1,500.00 in settlement and satisfaction of the
wrongs alleged in the Princess Anne suit and
that suit has been dismissed ' ' agreed' ' and depage 9 )
fendant herein says that the settlement and satisfaction of the action in Princess Anne County constitutes
accord and satisfaction for the wrongs alleged in the action
against the defendant herein, and is a bar to further proceeding in this action. And this the defendant is ready to verify.
STANLEY G. BRYAN
by FRED E. l\fARTIN
Counsel

*

*

*

*

*

*

*

*

*

*
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ORDER
This cause came on this day to be heard upon the Defendant's Plea of Accord and Satisfaction, and upon the motion
of the Plaintiffs, by counsel, to dismiss the said Plea, and
was argued by counsel ;
Upon consideration whereof, the Court being of the opinion
that the Defendant is not entitled to the relief prayed for,
doth sustain said n1otion of the Plaintiffs and doth AD.) UDGE, ORDER AND DECREI~ that the Defendant's Plea
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of Accord and Satisfaction be and the same is hereby dismissed, to which ruling of the Court the Defendant has objected and excepted.
DATED: August 9, 1963.

C.H.J.
Judge
8-9-63
We ask for this:
WILLIAM ~I. KATZENBERGER and
RUTH C. IUTZENBERGER, Plaintiffs
By WALKLEY C. JOHNSON, JR.
Of Counsel
Seen and objected to:
STANLEY G. BRYAN, Defendant
By FRED E. MARTIN
Of Counsel

*

*

*

*

*

*

*

*

*

*
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In the Circuit Court of the City of Norfolk, on the 6th day
of November, in the year 1963
This day came the parties, by counsel, and thereupon came
a jury, to-wit: Linford Mason, J\.fary W. Thrasher, Harold
Harbinson, Benjamin ~Iendelsohn, Wm. H. Easter, Wm. G.
Duggan, Jr., and Robert G. Dashiell, Sr. who were sworn to
well and truly try the issue joined, and having fully heard
the evidence and argument of counsel returned its verdict
in the following words and figures, to-wit: ''We, the Jury,
find for the plaintiff in the sum of $3, 750.00. '' And thereupon
said defendant, by counsel, moved the Court to set aside the
verdict of the jury and grant him a new trial on the grounds
that the same is contrary to the law and the evidence; and
the further hearing of which motion is continued.

*

*

*

*

*
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page 45 )

*

*

*

*

*

ORDER FOR SlTl\IIl\IIAR.Y .JUDGl\IIENT.
This day came the parties, by counsel, on the motion of
the defendant to set aside the verdict of the jury rendered
herein and award him a new trial and on the further motion
of the defendant to sustain the plea of accord and satisfaction heretofore filed herein, and upon the stipulation of
counsel as to the proceedings in the Circuit Court of Princess
Anne County, Virginia, wherein the plaintiffs herein received
a settlement of $1500.00 for the losses and damages therein
allegNl and likewise herein alleged, and "Dismissed Agreed"
the aforesaid action, and was argued by counsel.
And the Court having maturely considered the argument
of counsel and the stipulation of counsel aforesaid, and the
memorandum of authorities suhrnitted by counsel for both
parties;
It is ORDERED that the verdict of the jury he, and is
hereby set aside and the plea of Accord and Satisfaction is
hereby sustained, and Sumn1ary .Judgment is awarded the
defendant, Stanley G. Bryan; to which action of the Court
the plaintiffs, by counsel, dnly objected and excepted.
Enter
1-2-64

C. H.J.
page '2 )

*

*

+

*

*

Stenographic transcript of the testimony introduced and
proceedings had upon the trial of the above entitled case
in said Court on N ovemlwr 6th, 1963, beforf:\ The l-Ion. Clyde
H .•Jacoh, .Judge of said Court, and jury.
APPEARANCES: 1\Iessrs. Baird, Crenshaw and \\7 are, by
}[r. Francis N. Crenshaw and 1\'Ir. Walkley E. Johnson, .Jr., appearing on behalf
of the plaintiff.
Fred E. ~Iartin and Son, by l\1r. Fred E.
lVIartin, Sr., appearing on behalf of the
defendant.
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Walter Katzenburger
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WALTER KATZENBURGER,
the plaintiff, having been first duly sworn, was examined
and testified as follows:
DIRECT EXA1YIINATION

*

*

*

*

*

*

*

*

*

*

page 20 ]

By Mr. Johnson :
Q. Was there any apparent use being made of the property
at that time!
A. No.
Q. How did you happen to choose this particular piece
of property?
A. The primary reason for buying it was at that time the
end of the street. The privacy of it and no thoroughfare in
front of it. And the surrounding land was undeveloped and
I had hopes at a later date of acquiring more land to it.
Q. Mr. I<:atzenhurger, when did you first move onto the
property?
A. August 29 of 1960.
Q. Did you commence the construction of a home on the
property?
A. Yes, I did.
Q. And did you employ a contractor to do
page 21 J this work?
A. No, I built the entire home, myself~ and my
family. We built the entire home.
Q. When did you actually begin construction Y
A. About the middle of August, after I talked to Mr. Bryan
and he felt reasonably sure at this time that the deed was
clear, not positive yet, but reasonably sure that I could go
ahead and put a septic tank in and move my mobile home
to the lot. And I installed the septic tank in the middle of

"\Vnlter 1vL l(atzenbergf~r, et al. v. Stanloy G. Bryan
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Walter K a.tzenb'lt'rgm·

August and moved onto the property the latter part of
August. And right after that I started construction on it.
The early part of September he told me the title was
clear enough that I could go ahead and build.

*

*

*

*

*

*

*

*

*

*

page 24 )

Q

*"''**~*

Now, 1\Jir. Katzenburger, how do you now gain access to
your property f
A. I cross over land that is actually owned by l\ir. Grossberg in the corner off of Davis Street to my property.
Q. Is there any other public thoroughfare other than Davis,
adjacent to your property!
A. No.
Q. Do you own any other property adjacent to your property?
A. No, I don't.
Q. Have you ever atten1pted to purchase the property you
thought you were originally getting?
A. Yes.
Q. Were you successful in that T
A. No, I wasn't.

*

*

*

*

*

*

*

*

*

*

page 25 )

CROSS EXA~IINATION

*

*

*

*

*

*

*

*

*

*

page 28 ]

By l\ir. l\fartin:
Q. How long ago did you construct that road and how
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W a.lter K a.tzenbtt-rger
long have you been using that road across that
lower end of Lot 35, that 25 foot strip of Lot 35 T
A. I have been using it since I was informed
the property was mine in September of 1960.
Q. I see- nobody stopped you yet?
A. No, but Mr. Grossberg, the present owner, has advised
me that I waR to stop that, that my driveway was on his
property.
page 29 )

page 31 )

*

*

*

*

*

*

*

*

*

*

*

*

Q. If you were going to put a fence up, you
page 32 ) would naturally discuss where to put it!
A. I didn't with him, because I knew where my
property was.
Q. Didn't you discuss the fence with him and didn't he
tell you then not to construct the fence any farther into Lot
35 than the eastern boundary of Davis Street projected into
Lot 35?
A. This came up after he discovered the eastern part of
Lot 36 was going to be deeded over to me.
Q. When was that?
A. Some time, possibly in October, 1960.
Q. Well, then, even up until October, 1960 when you found
that you were going to get the eastern 25 feet of Lot 36, you
had not contracted to buy that? You didn't pay anything for
it!
A. No.
Q. But you were delighted to get it. Y
A. Wouldn't you be?
Q. Until you found out you didn't own that part of 35,
then you got mad about itt
A. Naturally I didn't have any way to get in and out.
I think this would aggravate anybody.
Q. In spite of the conversations with Mr. Bryan and you
hadn't gotten a deed, you went ahead and started construction on your house and had it pretty well along!
page 33 )
A. I had Mr. Brvan 's assurance before I
started construction that the deed was clarified,
that I could go ahead.

*

*

Walter

~l.
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JI ennan. R. Fut·r
page 36 )

*

*

*

*

*

(Whereupon, the jury retired from the Courtroom).

RE-CROSH

EXA~IINATION

By :Nir. :\Iartin:
Q. 1\fr. Katzenburger, is it not a fact that you
brought a suit againRt ~fr. and ~[rs. "\Villiam E. Parker, in
Princess Anne Countv for the loss of land and for the loss
of your right of way fn and out of the property?
page 37 )

1\{r. Johnson: I want to note rny exception.
The Court: YC\s, to all of this examination in the absence
of the jury.
The 'Vitness: Yes, I filed suit against them.
By

~ir.

lVIartin?

Q. And did you not get a settlen1ent as a result of that!
A. A very, very small portion.
Q. Didn't you get $1500?
A. Yes, sir.
Q. And you paid *3,000 for the property?
A. Yes, sir.
Q. And you got $1500 of it back?
A. Yes, sir.
Q. For the loss of 25 feet, isn't that a fact Y
A. Yes, sir.
Q. And for the loss of your right of way in and out?
A. Yes, sir.

*

*

*

*

*

*

*

*

*

*

page 40 )

(vVhereupon, the jury returned to the jury box).
HER~fAN R. FURH,
called as a witness on behalf of the plaintiff, having been
first duly sworn, was examined and testified as follows:
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DIRECT EXAMINATION
By Mr. Johnson :
Q. State your name, please.
A. Herman R. Furr.
Q. What is the nature of your business, Mr. FurrY
A. I am in the real estate business, appraising,
page 41 ) selling, renting.
Q. You are a licensed real estate broker T
A. Yes.
Q. How long have you been engaged in real estate business in the Norfolk area?
A. Since 1920.
Q. Does your experience also include the former County
of Princess Anne, now Virginia Beach T
A. Yes, it does.
Q. Mr. Furr, did you, at my request, appraise the lot the front of Lot 35 and the eastern 25 feet of Lot 36, known
as Milburn Manor T
A. Yes.
lVIr. l\Iartin: I object to it, anything about the eastern part
of Lot 36, the eastern 25 foot part of Lot 36.
The Court: He didn't examine it, that portion of that
title 7
lVIr .•Johnson: A certificate of title.
The Court: His employment didn't cover other land, it
wouldn't be liable for the title Y
Objection sustained.
By Mr. Johnson :
Q. Did you appraise and view at my request
page 42 ) Lot 35 as shown on the plat of Milburn Manor T
A. Lot 35Y
Q. Yes.
A. Yes.
Q. Will you describe the physical features of that property!
A. Well, the lot was a level lot with good soil. It was
sandy, good foundation for houses. It was slightly irregular,
262 feet on the east side line and about 152 feet on the west
line. On the north line it had 443 feet, on the south line,
345 feet, containing 1.61 acres.
Q. 1\tir. Furr, is there a public thoroughfare adjacent to

Walter 1\L Katzenberger, et al. v. Stanley G. Bryan 13

Herman R. Furr
3ny portion of that property!
A. Davis Street ends right at the corner of Lot 35. No,
no street in front of it on any side.
Mr. Martin: What was that last statement?
The Witness: No, no street in front of it on any side.
Davis ends right at the southwest corner of the land.

*

*

*

*

*

*

*

*

*

*

page 45 )

By Mr. Johnson :
Q. Mr. Furr, if you like, you may refer to that plat.
1fr. Furr, what was your appraisal of the fair market value
of the property, Lot 35, with the improvements?
A. Appraisal was $13,350.
Q. Did you appraise at my request the property excluding
therefrom the western 25 feet of Lot 35 T

page 46 )

}ffr. Martin : He has already testified that it
was worth $350.
The Witness: That is included now.
By Mr. Johnson :
Q. The western 25 feet of Lot 35 - in other words, the
west 50 feet of the entire tract conveyed in the deed 7 Did
you appraise the balance including that T
~Ir. Martin: Just a minute. I understood Mr. Furr to
say that he appraised the western 25 feet of Lot 35 at $350.
That that represented the proportionate part of the total
value of the lot. Is that correct, Mr. FurrY
The Witness: I think maybe I have got them confused,
which 25 feet you mean.

page 48 )

*

*

*

*

*

*

*

*

*

*

By Mr. Johnson :
Q. }.{r. Furr, before we recessed, I was asking you questions concerning your appraisal of this property!
A. Yes.
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Ifcrma·n R. Fur·r

Q. Did yon at my request appraise Lot 35 on the plat of
1\Ianor with tlw improven1ents thereon'
A. Yes, I have'.
Q. vVhat is your fair market value of the appraisal of that
property?
~Elburn

A. $13,050.

l\fr. l\fartin: \Vhat?
The Witness: Repeat your question. It has gotten mixed
up on separating- the land and the building.

By 1Vlr .•Johnson:
· Q. Did you, at my request, appraise Lot 35
together with the improvements thereon?
A. Yes, I did.
Q. \Vhat was yonr appraisal of the fair market value of
that property?

pag·c 49 )

A. $13,050.

Q. Did yon at my reqneRt appraise the value of that portion
of Lot 35, exclucling thr western 25 feet thereon Y In other
words, did you nppt·nisc the remainder after the loss of the
western 25 feet!
A. That iH tlw figure, $13,050. The first figure was $13,400.
Q. Did you appraise Lot 35, assuming you have lost the
western 25 feet, and have no other access to the property?
A. Yon asked mr to appraise it after the lossY
Q. Yes.
A. $13,050.

Q. I asked you to appraise it after the loss.
A. The original appraisal was $13,400 for the lot.
Q. Now, I ask you to appraise it, having lost the 25 feet.
A. $13,050.

T arn making a before and after, and I am talking about
n1y before appraisal, and they are mixing it up with what
they could Rcll it for after.
page 50 )
Q. After?
A. Practically fifty per cent of the first appraisal, practically $6,500.
Q. Then, you feel the fair market value of this property
3fter the loss rnakcs it less fifty per cent~
A. Yes, rny experience in the real estate business, it would
be awful hard to find a buyer without any access to it. Some-

Walter
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body would buy it if they could cure it, and they wouldn't
pay only half the value under those conditions.

*

*

*

*

*

*

*

*

*

*

page 53 )

(Whereupon, the jury retired from the courtroom).

*

*

*

*

*

Mr. ~fartin: If your Honor please, we move to
strike the plaintiff's evidence on the grounds,
first, that on account of the plat that we have exhibited to l\fr. Katzenburger and he has identified in his
testimony, that he does have a legal way in and out of the
property.
The Court: That is where we fall out a little bit. He may
have shown that he had a right of way to get in and out of
the property, but has he established the fact that he has a
legal way f Is he not a trespasser in using that road!
}fr. 1\fartin : I didn't understand that the Court had ruled
on this question this morning.
The Court: Have you shown in the evidence that he did
have a legal way?
Mr. 1\fartin: The only evidence that we have got is the
plat that is recorded.
The Court: That is no evidence of any grant at all, and
this gentleman is a trespasser, I take it, legally a trespasser
every time he goes on that road. And he has no assurance
that any court is going to rule with him that he can continue
to use it. If you can show that he had a legal right to be
there, then your case is over. Because there is a way to go in
the property or leave the property. It is a question of
whether he has a legal right through that way.
1\fr. ~{artin: Well, we contend that the deed
page 55 ) that is on record which we showed to the court
in chambers this morning is a reservation of an
easenwnt on Lot 35 at the time that 1\{rs. McDilday conveyed
it.
~Ir. Johnson: If your Honor please, they have had no
evidence whatsoever that there is a lawful means of ingress
and egress here.
The Court: I overrule your motion. Call the jury.
page 54 )
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Robert F. Ripley

*

*

*

*

*

*

*

(\Vhereup011, the jury returned to the jury box).

*

*

*

HOBERT F. HIPLEY,
called as a witness on behalf of the defendant, having been
first duly sworn, was examined and testified as follows:
DIRmCT EXAl\IINATION
By ~Ir. ~lartin:
Q. State your narne.
A. 1'lr. Hobert F. Hipley.
Q And what is your occupation, lVIr. RipleyT
page 56 }
A. Real estate broker and appraiser.
Q. And over what period of time have you been
:::o engaged?
A. Since 1945.
Q. Are you familiar with the real estate values in what was
Princess Anne County and is now the City of Virginia Beach!
A. Yes, sir.
Q. Have you at rny request examined the property of Mr.
l{atzenburger near Davis Street in the City of Virginia
Beach!
A. Yes, sir, I have.
Q. On Lot 35 or that portion of Lot 35, including a 25 foot
:::trip that adjoins Davis Street f
A. Yes, sir, I have.
Q. \Vhat, in your opinion, is the fee simple or fair market
value of the whole of that Lot 35 with the improvements!
A. $12,600.
Q. $12,600?
A. Yes, sir.
Q. Vlhat is the value of the 25 foot strip, the western 25
foot strip of Lot 351
A. $360.

*

*

*

*

*

*

*

*

*

•

page 58 }
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Robert F. Ripley
CROSS

EXA~fiNATION

By Mr. Crenshaw:
Q. I sho'v you Plaintiff's Exhibit 3, which shows Site 35
on this plat of Milburn Manor. Now, this shows the lot as
designed off the end of Davis StreetY
A. Yes.
Q. Now, do you feel that there is any diminution in the
value of the remainder of Site 35 if the person who purchased
Site 35 obtained good title only to a line running along an
extension of Davis Street, as I have shown on this dotted
lineT
A. If he has no access to Davis Street, there is some
damage.
Q. There is some damage? What would the extent of the
damage be, to your opinion T
A. I have given that based on the sales that I have studied
up and down Davis Street. I have estimated it to be ten
cents a square foot.
Q. You have given a value of the land that that would not
pass, but you haven't given a damage value- damage reduction in value to Lot 35 for it because on that it
page 59 ) doesn't have a right of egress and ingress Y
A. The only damage there is the amount to buy
that 25 by 25 foot strip.
Q. And if he couldn't buy itT
A. I can't answer that.
Q. Wouldn't you say it would materially reduce the value
of his siteT
.A. It would reduce it sonw. I can't estimate how much it
would be.
Q. You haven't given any thought to the amount of diminution of that because of no access T
A. In my appraisal I understood there would be an ingress
and egress and I based - or one could be acquired - and I
based my appraisal on that.
Q. You based your appraisal on the fact of ingress and
egress!
A. Yes, su.

*

*

*

*

*
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Stanley G. Bryan
page 61 ]

*

*

*

*

*

STANLEY G. BRYAN,
the defendant, having been first duly sworn, was examined
and testified as follows:

DIRECT

EXA~IINATION

By Jvi r. 1\fartin :
Q. You are 1\ir. Stanley Bryan?
A. Yes, sir.
Q. And you are an attorney practicing law in the City of
Norfolk and state of Virginia T
A. Yes, sir.
Q. How long have you been practicing, ~Ir. BryanT
A. This is my eleventh year.
Q. And did you undertake this title examination for Mr.
l{a.tzen burger?
A. I did.
Q. Will you relate to the court and jury what occurred
during the course of your examination, what you did, what
conversations you had with "Nir. KatzeuburgerY
A. First of all, this matter was referred to me by a. Mr.
West, who was with H. L .•Jones, as best I can remember.
The matter was referred to me some time in July. At the
time I was rather busy and I could not get to the matter, but
the parties insisted that they had to have it done immediately.
I told them I would do it when I could get to it.
The best I can remember, it was at that time the latter
part of ~July and 1\{r. l{atzenburger called me periodically
to ask me if I had examined this title. Now, when this 'vas
brought to me, the contract was all that was ever delivered
to me some time in July. And the contract showed the record
owner of it to be William Earl Parker. I had no
page 63 ] deed, no source of title, no way of determining
who owned the title for it.
page 62 ]

*

*

*

*

*

I went to Princess Anne County and Mrs. Parker infornted
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me that they not only owned the lot, but the part
that would be the street. Relying on her information I dre'v a deed at her suggestion covering
Lot 35 and the 25 feet of Lot 36 which Mr. Katzenburger was
not entitled to, but which he said went with it. But I did not
examine the title on Lot 36.
I mailed that deed somewhere overseas at Mrs. Parker's
suggestion, because 1\tir. Parker was in the Navy. That deed
wasn't prepared until September 7. Mr. Katzenburger called
me all along and I told him I had not examined the title
and I could not commence until I got the deed for a derivation.
1\tir. Katzenburger called me periodically two or three times
!l week. Sometimes a week would go by, some time in September he still called me and said he started doing this and
doing that. And I still told him - I told him I had not
completed at that time. I told him that I found certain things
that provided information on forfeiture of title that were
reverters and restrictions to it, and if he did certain things
he would forfeit title to it.
I didn't have it cleared up, it was an old defunct corporation tha.t had restrictions on it that provided if he did certain things he would forfeit title. And again, I cautioned him
until he got absolute title to it, he did not have title to this
property. I did not know he was building on it except the
septic tank. I assumed he put the septic tank
page 65 ] on it for the trailer.
He was under the impression that he had
settled in September, but he did not. I did not hold settlement in my office until November. I had myself appointed
as received of that defunct corporation and I got those
provisions released, and that was some time in November.
And certainly, I could not certify title until after November
8th.
There is one other point here very important. Mr. Katzenburger 's very first telephone conversation or second telephone conversation to me was concerning negroes that were
walking through what is Davis Street Extended. He said
there are several negroes walking through there, a path to
such and such. He asked me, ''Can I stop them from going
through there!"
I told him that they may have been going through there
so many years that he couldn't stop them. He asked me
page 64 )

20

Supreme Court of Appeals of Virginia

Stanley G. Bryan
where his property line was. I told him for all practical
purposes that he'd better start where Davis Street extends.
He said, "Where can I put my fence'" I told him that
that is where he'd better put his fence.
In November, we had the settlement in my office and I did
miss 25 feet of Lot 35. The old records were hand-written
and they are filed, and it is quite easy to do. That is what
happened and was discovered and he called me a very few
days after the settlement and it was discovered.
page 66 ] The chock he had given, $3,000 for the lot $180 down, the balance of the check had gone
to Mr. Eastwood I-Ierbert, who was representing the Estate
of ~Irs. 1\icDilday. I immediately l1ad those funds withheld
and at that time Mr. Katzenburger was represented by Mr.
Joseph Lawler. 1\Ir. Lawler was informed that the funds
had been stopped. They were intact, not disbursed, so he
could get his money back if he wanted to.
He then, in turn, had nir. Lawler get in touch with me.
The thing went on and on. The thing stayed, in fact, so that
he would have gotten his money back any time he wanted
to for this particular property.
~Ir. Eastwood Herbert finally wrote me in April that if he
didn't hear anything more from me or Mr. l{atzenburger's
attorney, that he would proceed to disburse the funds. In
the nwanwhile, ~Ir. Katzen burger's attorney had instituted
other law suib~ that the Judge said not to comment upon.
Other than that, that was the crux of it. The money was
there, the deal was intact. I-Ie could have set the deal aside
and got his money hack.
As a means of ingress and egress, as a title examiner, I
have subsequently checked this plat. There is a plat on
record Mr. Hart has, which shows a reservation of 25 feet
fronting on Davis Street, running along the property. It is
in the chain of title. The man that owns that 50 feet - his
deed is subject to it and his deed is affected. And
page 67 ) Mr. l{atzenburger does have ingress and egress
along that 25 foot strip which was reserved by
nirs. ~IcDilday who gave it to the man who sold the property
to Mr. Katzenburger.
Q. He does have a right of way and he can maintain it?
~Ir. Bryan, I hand you a paper which represents a certi-
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fied copy of a deed. Will you look at it and tell the jury what
that deed is?
A. A deed from May McDilday to Rufus Parker, 'vhich
conveyed that 50 foot strip of Davis Street, reserving that
25 foot easement.
l\.ir. Crenshaw: I object to the witness testifying, giving
a legal conclusion.
The Court: You can read it.
By Mr. Martin:
Q. Read the part on the deed that refers to the plat.
A. I secured tl1is, myself, from the Princess Anne County
Courthouse. It is a certified copy of the records.
Q. Is that deed a portion of the chain of title to the portion of the property Mr. J{atzenburger bought?
The Court: This is not certified by the Clerk.
Mr. Martin: Yes, it is.
l\.1r. Crenshaw: We don't contest the authenticipage 68 ) ty of the deed.
The Court: He can explain what the deed says.
You want to mark itT
Mr. Martin: Yes.
The Court: Defendant's Exhibit "X."
(Whereupon, the foregoing· docun1ent was marked for identification as Defendant's Exhibit X).
The Witness: In answer to the question as to whether or
not it is in l\.ir. Katzen burger's chain of title, any title examiner who examines title to the Katzenburger property
will be referred, will find this on record by adversing the
grantor who conveyed it. You will find this plat on record
and you will find this plat reserving that 25 foot easement.
Mr. Crenshaw : I move the last part of that sentence be
stricken.
The Court: Disregard the last sentence.

By Mr. Martin:
Q. Mr. Bryan, I believe I understood you to say that the
only construction that Mr. Katzenburger advised you that
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he was going to do, that you had kno·wledge of, was the putting down of the septic tank for the purpose of using the
trailer f
A. That is the onlv activity that I even knew he
page 69 ) was doing on the iot nntii - I guess it was
some time in November.

*
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*

*
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page 73 )

The Court: What is the reason that caused you to withdraw that stoppage?
The vVitness: I didn't withdraw the stoppage on the funds.
~fr. Lawler was representing Mr. I{atzenburger. Mr. East\vood Herbert finally wrote me a letter and said he \vould
only hold the funds until the 20th of November. I don't
know when I called Joe Lawler and I sent the letter to him.
The Court: Did you know there was some cloud on the
title!
The Witness: Yes, sir.
The Court: Is that when you released the funds, when you
thought they were cured?
page 74 ]
The vVitness: To l\'Ir. Herbert f
The Court : Yes.
The Witness: I didn't The Court: You knew the cloud was there and let the matter go?
The Witness: No, sir, I did not at that time. I did not discover the cloud until a few days later, until ~Ir. Katzenburger called me.
REDIRECT
By

~fr. ::Martin:
~Ir. Bryan,

Q.

EXA~1INATION

when you discovered the cloud on the title,
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is that when you notified Mr. Herbert to hold up funds t
A. Immediately. But Mr. Katzenburger called me in November some time.
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*

A Copy-Teste :

H. G. TURNER, Clerk.
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