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MOTION FOR JUDGMENT
Filed August 23, 1976

***
COMES NOW THE Plaintiff, Kenneth R.
Short, by counsel, and moves this Honorable Court
for judgment against the Defendants, jointly a.nd
severally, and in support thereof states as follows:

1.

On or about the 25th day of February,

1974, the Plaintiff was enrolled as an eleventh
grade student at Herndon High School, Herndon,,
Fairfax County, Virginia.
2.

On that date, the Plaintiff was

engaged in running laps around the school outdoor
track facility under the direction of the school's
baseball coach, Defendant Richard E~ Lee, when he
fell to the ground, landing upon a piece·of
broken glass and causing substantial harm.
COUNT I
3.

The allegations of paragraphs one

and two are incorporated herein by reference as
though set forth in full text.
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4.

Defendant Richard E. Lee was at said

date an employee of Defendant County School Board
of Fairfax County, Virginia, whose duties included,
inter alia, selection, supervision, instruction,
coaching and training of those student

athl~tes

comprising the Herndon High School baseball team.
5.

Defendant Richard E. Lee negligently

failed to fulfill his responsibilities in the
capacity aforesaid, in that he negligently instructed
the Plaintiff to exercise in the described area of
the school premises, when he knew or in the exercise
of reasonable care should have known that such
activity in that area presented a substantial risk
of harm to the Plaintiff; negligently failed to
inspect the premises to insure that they were
maintained in a reasonably safe condition; negligently
failed to discover the dangerous condition of the
premises; negligently failed to request of his
superiors that the premises be maintained in-a
reasonably safe condition; and negligently failed
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to warn the Plaintiff of the dangerous condition
of the premises.

6.

As a direct and proximate result of

the gross negligence of Defendant Richard E. Lee
aforesaid, the Plaintiff sustained substantial
harm, as more fully hereafter set forth.
COUNT II
7.

The allegations of paragraphs one

and tt,vo are incorporated herein by reference as
though set forth in full text.
8.

Defendant Joseph L. Griffitts was at

said date employed by Defendant County School
Board of Fairfax County, Virginia, as Athletic
Director at Herndon High School, whose duties
included, inter alia, overall direction of and
supervisory responsibility for the school's
athletic programs.
9.

Defendant Joseph L. Griffitts

negligently failed to fulfill his responsibilities
in the capacity aforesaid, in that he negligently
permitted Defendant Richard E. Lee to utilize the
described area of the school premises for student
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exercise purposes, when he knew or in the exercise
of reasonable care should have known that such
activity i.n that area presented a substantial risk
of harm to the Plaintiff and others similarly
situated; negligently failed to provide to Defendant Richard E. Lee guidelines or instructions for
the proper supervision of the Plaintiff's training;
negligently failed to inspect the premises to
insure that they were maintained in a reasonably
safe

conditio~;

negligently failed to discover the

dangerous condition of the premises; negligently
failed to request of his superiors that the premises
be maintained in a reasonably safe condition; and
negligently failed to warn the Plaintiff of the
dangerous condition of the premises.
10.

As a direct and proximate result of

the gross negligence of Defendant Joseph L. Griffitts
aforesaid, the Plaintiff sustained harm, as more
fully hereafter set forth.
COUNT III

11.

The allegations of paragraphs one

through ten are incorporated herein by reference
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as though set forth in full text.
12.

Defendant Albert Redman was at said

date employed by Defendant County School Board of
Fairfax County, Virginia, as Building Supervisor
at Herndon High School, whose duties included,
inter alia, responsibility for the supervision of
the custodial duties involved in care and maintenance
of the school building and premises.
13.

Defendant Albert Redman negligently

failed to fulfill his responsibilities in the
capacity aforesaid, in that he negligently failed
to supervise the custodial staff to insure that
the premises were maintained in a reasonably. safe
condition; negligently failed to establish procedures
for the maintenance of the premises in a·reasonably
safe condition; negligently failed to inspect the
premises to insure that they were maintained in a
reasonably safe condition; negligently failed to
discover the dangerous condition of the premises;
negligently failed to request of his superiors
that the premises be maintained in a reasonably
safe condition; and negligently failed to warn
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the Plaintiff of the dangerous condition of the
premises.
14.

As a direct and proximate result of

the gross negligence of Defendant Albert Redman
aforesaid, the Plaintiff sustained harm, as more
fully hereafter set forth.

* * *
COUNT V
23.

As a direct and proximate result of

the gross negligence of the Defendants aforesaid,
the Plaintiff suffered injuries as a result of
which he has incurred in the past, is presently
sustaining and will incur in the future:
a.

Hospital, doctors, nursing and
other medical expenses;

b.

Bodily injury and impaired health;

c.

Impaired earning capacity
and lost future wages;

d.

Great pain and suffering;

e.

Substantial inconvenience;

f.

Temporary total disability and
permanent partial disability;
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g.

Interruption of his education; and

h.

Loss of the enjoyment of a
normal and productive life.

WHEREFORE, the Plaintiff prays that
judgment be entered in his favor against the
Defendants jointly and severally, in the amount of
Two Hundred Fifty Thousand Dollars ($250,000.00)
plus interest and costs.

* *

*

PLEA OF SOVEREIGN

I~~UNITY

Filed September 17, 1976

***
COME NOW the Defendants, Joseph L.
Griffitts, Richard E. Lee, Albert Redman and the
County School Board of Fairfax County, Virginia,
through counsel, and move this honorable court to
dismiss this action on the following grounds:
1.

That each individual Defendant on or

about February 25, 1974, and at all other

ti~es

relevant to the allegations contained in the
Motion for Judgment filed herein, was an employee

App. 8

and agent of the Commonwealth of Virginia and/or
Fairfax County.
2.

That at all-relevant times hereto,

each indiviqual Defendant was performing the
official duties of the Commonwealth and acting
within the scope of his employrnen·t, agency or
. office.
3.
which the

That all actions and activities of

~laintiff

complains in his Motion for

Judgment \vere discretionary actions performed in
the official function of each individual Defendant
and were the acts of the Commonwealth of Virginia
and/or Fairfax County.·
4.

That at all times relevant hereto

the Defendant, County School Board of Fairfax
County, Virginia, was an agency of the Commonwealth
of Virginia.
5.

That the Motion for Judgment alleges

a cause of action which sounds in tort and from
which each Defendant enjoys the sovereign immunity
of the

Common~vealth

of Virginia.

App. 9

6.

The General Assembly of Virginia has

not consented to this suit or any other such
action sounding in tort against Fairfax County,
the Commonwealth, and its officers, agents or
employees.
WHEREFORE, the Defendants pray that this
cause be dismissed as to each with his costs.
expended; or alternatively, that the Plaintiff be
required to prove gross negligence on the part of
any Defendant before he be entitled to recover
damages.

* * *
MOTION TO RECONSIDER
Filed February 15, 1977

***
COMES NOW the Plaintiff, Kenneth R.
Short, by counsel, and moves this _Honorable Court
to reconsider its ruling dismissing the Plaintiff's
action as to all Defendants herein on the ground
of their sovereign immunity.
WHEREFORE, the Plaintiff prays that this
Motion be granted.·

* * *

App. 10

TRANSCRIPT OF HEARING OF
February 25, 1977
[2]

THE COURT:

All right, this case involves

what?
MR. HALL:

Your Honor, this comes on my

similar situation (sic) where Your Honor entered a
ruling and there was disagreement of counsel
subsequently to what the-underlying reasons were
for Your Honor's ruling.

Mr.

Short sued the School Board and

several employees of the School Board, asserting
with respect to all of them that there was gross
neglect in the way they handled an injury that he
received.
The defendant uniformly filed pleas ·of
sovereign immunity.

Th~s

came up for argumen·t

before Your Honor on pleas of sovereign immunity,
at which time, Your Honor granted the pleas of
sovereign immunity not only with respect to the
School Board but with respect to all of the
employees.

App. 11

And when the· order was prepared by
counsel for the School Board and the employees, it
stated that the reasons Your Honor granted the
plea to sovereign immunity was that it appeared
·that they were all supervisory [3] employees and,
therefore, immune derivatively under the School
Board's immunity.
At that hearing, v1e made numerous arguments i·
the first addressed the lack of derivative
immunity for the employees of the School Board,
and the second addressed the question of whether the
immunity for the School Board, is still viable
judicial doctrine in the State of Virginia.
In any event, to clarify this, because
this, too, is in the posture where it's probably
the appellate court that is going to have to
determine whether it wants to reconsider the
question of sovereign immunity for the School
Board as well as whether the derivative immunity
is available to the employees, I have filed a
motion to reconsider; and I

can say to the court

App. 12

that when we left the court last time, Your Honor
permitted us to file a written points in authorities
and issues in the case.
We did it by way of motion to reconsider,
and had prepared a memorandum in points in authorities in support.

If the Court would permit me, I

can take just about five minutes and state to the
court what the grounds for the motion to reconsider
are.

I would like the court to have the benefit

of the memorandum.

[4]

MR. HALL:

With respect to the-immunity

granted to the employees, Your Honor, two cases
cited to the court previously bearing on this
issue are Crabbe against the School Board of
Northumberland County, and Lawhorne, previously
cited to the court.
Crabbe was a -THE COURT:

Are there any cases other

than ones that you cited to me before?
MR. HALL:
THE COURT:

No, sir.
All right, go ahead.

App. 13

MR. HALL:

All right, sir.

In the Crabbe and Lavvhorne cases, the
Supreme Court carved out for the -- as exceptions
to the general rule. of sovereign immunity, that
the doctrine would not apply for employees whose
duties are ministerial in nature \vhen the harm
occurs, "\'There the tort is intentional, which is
not in issue in this case, or whether the act is
so negligent as to take the employee outside the
scope of his employment.
The motion for judgment ass-erts that the
defendants, electively (sic) and individually,
were grossly negligent and, therefore, the exception
to sovereign immunity in Lawhorne for those employees
is carved out in [5) the motion for judgment.
It also set forth in the motion for
judgment that the neglect that they are accused of
was ministerial in nature, relating to the safety
of the premises rather than discretionary in
nature.

App. 14

The question of the immunity of the
School Board isn't as clear to me as the question
of the. inability of the employees of the School
Board to rely on that doctrine.
I say, Your Honor, we have a stipulation
between counsel that the School Board has procured
the insurance provided under Section 15.1-506.1 of
the Virginia Code, in the amount of coverage
prescribed in the Code section; and therefore, the
School Board will not suffer any inherent danger
to its funds in its treasury through this suit.
One of the earlier reasons for granting
sovereign immunity to the State and its agencies
was the threat that it would be impossible to
budget for such a loss.

Now insurance is provided,

and counsel has agreed that this insurance is
available to the School Board and its employees.
Is that correct?
[6]

MR. SHEVLIN:
MR. HALL:

Is that stipulated?

Sure.

Secondly, the School Board.is

an independent body corporate.

The State is not a

App. 15

necessary party to this suit.

The claim of the

·plaintiff Short doesn't pose any threat to the
state treasury.
The doctrine of sovereign immunity was
judicially created in Virginia in Frye against
Albemarle County, and it can be abrogated by the
judiciary.
County

Frye relied on an earlier case, Hamilton

again~t

McGeles.

Hamilton County against

McGeles has been overruled; so the authority on
which Virginia adopted sovereign immunity judicially
has been abrogated.
In that regard, sovereign immunity for
the School Board and its employees is now a minority
rule in the United States.

·Thirty-four states

have abandoned the doctrine of sovereign immunity.
Finally, Your Honor, to grant the plea
of sovereign immunity in_this case denies the
plaintiff equal protection under the rules in this
respect:
tort.

First, the county School Board sues in

And I would ask Your Honor to take judicial

notice of County School Board of Fairfax County,

App. 16

Virginia, against Chatham House Associates, et
al., Law No. 17434, in this circuit, where the
Fairfax [7] County School Board brought suit in
tort for damaged property allegedly sustained by
rain water run-off onto their property.

I attempted

to have that file before Your Honor this morning
but it was among the missing; it was not in its
place on the first floor of the courthouse.
The School Board can sue in tort, but
under this doctrine of sovereign immunity that's
espoused here, they cannot be sued in tort.

It

denies people equal protec.tion of the lav1s to be
the subject of the county School Board's suits but
not be able to seek their own relief and remedies
against that Board ..
While I could find no case where the
School Board itself asserted sovereign immunity
against a counter claim, there is this case in the
General District Court, County of Fairfax against
Williams, Case No. 74-8889, where the County sued
Williams and Williams counter-claimed.

The a6tions
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were in tort.

The Count (sic) demurred to the

counter claim of the defendant Williams and the
demurrur was sustained on the gounds of sovereign
immunity.

Thereafter, the County took judgment

against Williams.
It's denying equal protection of laws
where the parties can't have equal access to the
courts for equal redress or remedies.
[8]

·Finally, Your Honor, the cities and city

school boards are not immune from suit.

Had Short

been injured on the premises of the athletic
fields of a city school, he would've had a reme-dy
in tort against the city school board.

But under

the doctrine of sovereign immunity, since counties
and their agencies are not subject to such suits,
because he was student in the county, he has no
redress or remedy in tort.
I say, Your Honor, there is a distinction
without any rational basis and, therefore, a
denial of equal protection of the la\.,s.
I would ask Your Honor to reconsider the
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granting of the plea of soveign immunity .to all of
the parties for the reasons stated orally and the
reasons set forth in the memorandllius of points in
authorities.
I

have prepared an order to that.

THE COURT:

All right, sir.

MR. SHEVLIN:

Your Honor please, the

suit is couched very artfully, the complaint is,
the motion for judgment.

It is not couched strictly
As Your Honor may

in terms of gross negligence.

recall, all of the pleadings recite negligent
conduct on the part of the participants, the
parties to this suit.

It's only when we get to

the [9] ad damnum clause, the

11

wherefore" clause,

that we first see the term, "gross negligence."
So I think that the suit is properly
directed in that negligent behavior, and that,
ultimately, in hedging the bad, we come down to a
gross negligence situation.

So the suit is one

based in negligence and not gross negligence,
number one.

------

-
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Number two, the order that I have

dra~vn

reflected that Your Honor found the defendants of
the suit to be acting in a supervisory capacity.
In each count -- and the counts are divided among
each defendant -- they recite the supervision
activities.
In Count I, with Lee, in paragraph
No. 4,

11

Whose duties included, inter alia, selection,

supervision, instruction, coaching and training."
In Count II, whi.ch is directed against
the defendant Griffitts, it recites that -- the
body of paragraph 8 -- "whose duties included,
inter alia, overall direction of and supervisory
responsibility for."
In Count III, against the defendant
Redman, at the bottom of paragraph 12, "v1hose
duties included, inter alia, responsibility for
the supervision of the custodial duties involved
in care and maintaining of [10] the school building
and premises. "

And of course, vle' re talking about

the School Board.

-

-----~,
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So in every count, this motion for
judgment is couched in terms of simple negligence,
and also couched in terms of the supervision-type
of activities participated in by the defendants.

So for that reason, I think it comes
within the law, as Your Honor interpreted in
Lawhorne, that supervisory activities are those
that are for their protection.
With regard to Mr. Hall's second argument
about the procurement of insurance to cover against
risks, Your Honor interpreted Lawhorne, accurately,
I believe, to show several degrees of negligence,
some of which are protected under the umbrella,
some of which are not protected under the umbrella
of immunity.

And the insurance that has been

procured covers gross negligence, which is not
covered under the doctrine of immunity; it covers
that type of negligence that brings one outside
the scope of his employment, which is not covered
under the doctrine of immunity.
And I

think, therefore, that the procurement
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of insurance to cover areas that are not

p~otected

by the [11] umbrella and cloak of immunity is a
very proper thing and responsible thing for the
County to do.
I

And even if it was excessive insurance,

don't think that,· by being over-cautious, they

waive any right that they have under the.law.
THE COURT:
MR. HALL:

Mr. Hall.
Yes, Your Honor.

The assertions that the employees, among
other things, exercised supervisory functions
does not dispose of the issue.

Supervisory personnel

in the exercise of ministerial functions are
liable under Virginia law for their misconduct.
The assertion is that the kind of employee he \vas,
he included supervisory dut~es.
And the negligence described to each of
them in the counts, "negligence" is the failure to
perform ministerial duties.

It is -- There is no

discretion in the School Board or any one of these
employees not to provide safe premises.
ministerially

They are

under a duty ministerially, to
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provide safe premises for the students.
Notv, with respect to his "couched in
simple negligence", or gross negligence, each
count ascribes individual, multiple acounts {sic)
of negligence against the [12] individual defendants.
For example, in Count I,.I see five
individual counts of negligence against the defendant
Lee.

In paragraph 6, it is alleged,

11

the direct

proximate effect of the gross negligence of the
defendant Lee.

11

And the assertion is that the six

separate counts of simple negligence, if_you
will, when cumulated, consti tu·te gross neglect, or
at least under Lawhorne, such neglect as to take
him outside the scope of his authority.
So the motion for j udgrnent is really .
couched in gross negligence, not in simple; and
the misconduct ascribed to the defendants is
ministerial misconduct, not discretion.
I would ask Your Honor to reverse your
prior ruling.
THE COURT:

Well, r-Ir. Hall, as I

believe
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I indicated before, I'm sure you appreciate your
client's position or situation such as it is.

I

think it is a question but I think the Supreme
Court maybe will take a different view than the
one I have taken, or as I have interpreted the
law, which I think I don't have much choice under
these circumstances.

It could be that this is a

matter that perhaps the legislature should be
directed.
[13]

I feel the same way I did initially, and

my ruling will be the same.
So if you all want to prepare an order
and will endorse it, I will sign it.
MR. SHEVLIN:

I have an order here.

* * *
ORDER
Entered t-1arch 15, 1977

***
THIS CAUSE came on to be heard the 7th
day of January, 1977, upon the mo·tion of all
Defendants to dismiss this action on the grounds
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of their sovereign immunity and again on the 25th
day of February, 1977, upon the petition of the
Plaintiff for reconsideration of the ruling made
on the prior motion, argument having been heard by
counsel for the respective parties, and
IT APPEARING TO THE COURT after hearing
argument on both motions that the individual
Defendants were acting in a supervisory capacity
arid as such enjoy the immunity afforded by the
Commonwealth of Virginia, and
IT FURTHER APPEARING TO THE COURT that
the County School Board of Fairfax County, Virginia,
is an agency of the Commonwealth and, like\vise,
enjoys sovereign immunity also, it is therefore
ORDERED that this cause be, and the same
hereby is, dismissed as to all Defendants on the
grounds of their sovereign immunity, and it is
further
ORDERED that the Clerk of Court is
directed to mail a certified copy of this Order
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forthwith to counsel of record.
AND THIS ORDER IS FINAL.
Is/BARNARD F. JENNINGS, JUDGE

* * *
NOTICE OF APPEAL
Filed March 25, 1977

***
CO~lliS

NOW the Plaintiff, by counsel, and

pursuant to Rule 5:6 of the Rules of the Virginia
Supreme Court notes his appeal from the Order of
this Court entered on the 15th day of March, 1977.
A transcript of the hearing on Plaintiff's Motion
to reconsider of February

25~

1977, shall hereinafter

be filed in accordance with the rules of Court.

* * *
EXCERPT FROM PETITION FOR APPEAL
Filed July 15, 1977

***
ASSIGNMENTS OF'ERROR
The Court erred in sustaining the Plea
of Sovereign Immunity as to the individual Defendants
and the County School Board of Fairfax County,
Virginia.

* * *

