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LEW:S H. VADEN, C!erk 

~~.!:!~~~. c. 

BILL OF COMPLAINT 

To {he Honorable Judge of said court: 

Your plaintiff, Brian Carter Middleton., respectfully represents unto 

Your Honor the following facts: 

1. That on the 17th day of February, 1962., your plaintiff was lawfully 

married in Cleveland., England, to Sheila Joan Thompson Middleton. 

2. That your plaintiff and the said Sheila Joan Thompson Middleton are 

both over the age of eighteen years, and are members of the White race. 

3. That your plaintiff is domiciled in and is and has been an actual 

bona fide resident of the State of Virginia for at least six months preceding the 

commencement of this suit. 

4. That your plaintiff last cohabited with the said Sheila Joan Thompson 

Middleton in Chesterfield County., Virginia. 

5. That there are two children born of this marriage, namely; Claire 

Nichole Middleton, aged 7, and Nichole Amie Middleton., aged 5. 

6. That your plaintiff and the defendant have lived separate and apart 

without cohabitation and without interruption for a period of more than one 

year. 

In Consideration Whereof, and forasinuch as your plaintiff is remediless 

. . 

save in a court of equity where such matters are properly cognizable, your 
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plaintiff prays that process be issued; that the defendant be required to 

answer the same, but not under oath, oath being hereby expressly waived; 

that he be granted a divorce from the bond of matrimony on the grounds of 

living separate and apart without cohabitation and without interruption for a 

period of more than one year, and that your plaintiff may have all such further 

and general relief as the nature of his case may require and to equity seem 

meet. 

And your plaintiff will ever pray1 etc. 

Harold W. Burgess, Jr., p. q. 
Jennings, Beddow, Marley & Burgess 
P. O. Box 145 
Chesterfield1 Virginia 2383 2 .-
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PROOF OF SERVICE 

'.}§)f rginia: 
IN THE CIRCUIT COURT OF THE COUNTY OF CHESTERFIELD 

BRt:AN CARTER MIDDLETON 

vs. 
SHEILA JOAN THOMPSON MIDDLETON 
Flat 11 St. Mary's Walk 
Ridley Drive 
Norton 
Cleveland, England 

CHANCER y N 0 . ___ }}Q_?.:_rz ________________ _ 

Returns shall be made hereon, showing service of Subpoena in Chancery issued __________ _ 
_________ J_~~-~---~z __________________ , 19 . ..?.Z., with copy of Bill of Complaint ___________________________ _ 

filed .... J.':!~-~---?.7-................... , 19__?_?., attached: 

Executed on the ................ day of .......................... , 19 ........ , in the County of Chesterfield, 

Virginia, by delivering a true copy of the above mentioned papers attached to each other, 

to ............... _____ :_ ______ ...... __ .. __ . __ ........... ~-...... ___ .... ________ . ________ ------. _______ ------_______ -------------------------------
-.. ______ . ____ .. ______ . __________ ..... __ . _ ... _. ____ . ____ . ___________________ . _____ ...... ___ ... ___ .... ___ .. __ --------______ ------_______ m person. 

SHERIFF, COUNTY OF CHESTERFIELD, VA. 

BY·-------------------------------------····-·····-·---, DEPUTY SHERIFF 

(Use the spa.ce below if a. different form of return is necessary) 

I hereby accept legal and timely service of the foregoing Subpoena in Chancery 
issued June 27, 977, with copy of Bill of Complaint filed June 27, 1977, this 

+day of • ;::,;·"' "' , ,,, __ -ri'. ~ .. , , ~JJ..(.dn,... 
Ur~~/~k;,(_ 

~Ok t-:u:. J{ 
Sheila Joan Thompson Midi:lleton, this day appeared before me and 

acknowledged her signature to the foregoing service of Subpoena in Chancery and 
Bill of Complaint as stated above, in my jurisdiction aforesaid. 
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... 
Given under my hand this #-day of -+-==;:.r'---' 1977. 

Mr=m~r>l.-: ~ ~~ 
SEAL Notary Public UJ.z~ ~ 

Returned and lil ed the ___ L_{_':fc ________ day of__ __________ __!_?<L_~.;c_ __________ ----------------• 19 /:'.'.:'". ~ 
-- ---77-d'._ k'.A4~-:<o-__________ ·-·-- -- ---· CLERK. ' I 
---------------------!-- --- -- ------------------------------, DEPUTY CLERK. 
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NOTICE 

To: Sheila Joan Thompson Middleton 

YOU ARE HEREBY NOTIFIED that on the (Jdl.. day of 4-~ 
--, ~ ,...,.......,, p 1977, at __ &_,_'""~ '-' __ o'clock . m, at the office of Harold W. Burgess, Jr., 

Attorney at Law, Chesterfield, Virginia, I shall proceed to take the depositions 

of myself and others, to be read as evidence in my l;>ehalf in a certain suit in 

equity, now pending in the Circuit Court of Chesterfield County, Virginia, wherein 

I am plaintiff and you are defendant; and if the taking of said depositions be not 

commenced, or if commenced, be not completed on said day, then the same shall 

be continued from day to day at the same time and place until completed. 

Harold W. Burgess, Jr.; p. q. 
Jennings, Beddow, Marley & Burgess 
P. O. Box 145 
Chesterfield, Virginia 23832 

"I hereby ace pt egal and timely service of the foregoing Notice, this 4J day of------~---·• 1977. 

l~l~ ~c~ ~~s~ M'.;J.) .~ 
· Sheila Joan Thompson Middleton · 

::~5:~~7~ 
Sheila Joan Thompson Middleton, this day appeared before me and 

acknowledged her signature to this foregoing Notice to Iake Deppsitions, in my 

jurisdiction aforesaid. Given under _:;'.y f.a~his ~ 1 day orf, 't .-/ , 19 7 7. 

'7lv'1!f *f' A<.L:y . I I~ ,_. _ __ .> 

SEAL 
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DEPOSITIONS 

The depositions of Brian Carter Middleton and Eubank Wilson 

Garnett, Jr., taken before me, June B. Phillips, a Notary Public, in and for 

the County of Chesterfield, State of Virginia, in the office of Harold W. Burges9, 

Jr., Attorney at Law, Chesterfield, Virginia, on the 25th day of August, 1977, 

at 4:00 o'clock p.m., having been continued from August 12, 1977, at 4:00 p. m. 

to be read as evidence in behalf of the plaintiff in a certain suit in equity 

pending in the Circuit Court of Chesterfield County, Virginia, wherein Brian 

Carter Middleton i~ plaintiff and Sheila Joan Thompson Middleton is defendant. 

Present: 

Brian Carter Middleton, plaintiff in person 

Eubank Wilson Garnett, Jr. witness for 
plaintiff 

Harold W Burgess, Jr., counsel for plaintiff 

No appearance by or on behalf of defendant 
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Brian Carter Middleton, testifying in his own behalf, after being duly 

sworn, deposes and says as follows: 

QUESTIONS BY HAROLD BURGESS 

Q. Would you please state your name for the Court? 

A. Brian Carter Middleton. 

Q. "\Vhere do you live? 

A. 6113 Daleshire Drive., Richmond, Virginia. 

Q. Mr. Middleton are you the plaintiff in a divorce suit now pending 

in Circuit Court of Chesterfield County, Virginia wherein your wife, Sheila 

Joan Thompson Middleton is the defendant? 

A. Yes. 

Q. Were you and she lawfully married on February 17, 1962, in 

Cleveland, England? 

A. Yes. 

Q. Are you both members of the White race and over the age of eighteen? 

A. Yes. 

Q. Are you domiciled in and have you been an actual bona fide resident 

of the State of Virginia for at least six months prior to the commencement of 

this suit? 

A. Yes. 

Q. In what City or County did you and your wife, the defendant, last 

live together as man and wife? 

A. Chesterfield County. 

Q. What was the date that you and she last lived together? 

A. June 17, 1974. 

Q. Were any children born of your marriage? 
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A. Yes, two girls. 

Q. What are their respective nam~s and ages? 

A. Clair Michelle, . aged 8 and Nichole Amie, aged 6. 

Q. Mr. Middleton, yoil have alleged in your bill of complaint that 

you and the defendant have lived separate and apart without cohabitation and 

and without interruption for a period of more than one year, of course, that 

being from June 17, 1974, to the present time. Have you in fact lived separate 

and apart without c·ohabitation and without interruption for a period of more than 

one year. 

A. Yes. 

Q. In June 1974 did Mrs. Middleton sign over t o you her interest in 

the house? 

A. Yes. 

Q. Since June 1974, has Mrs. Middleton returned to live with you? 

A. No. 

Q. At the time of your separation was it obvious to her that you were 

separating with the intent not to return? 

A. Yes, there was every evidence. 

Q. Do you believe there is a possibility or probability of reconciling 

with her? 

A. No. 

Q. I hand you this agreement and ask you if you can identify it for the 

Court? 

A. Yes, this agreement entered into the 31st of May and my signature 

is on it. 

Q. Was that May of 1977? 
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A. Yes. 

Q. Did yqur wife sign the agreement? 

A. Yes. 

Q. Do you ask that this agreement be filed with the Court? 

A. Yes. 

Moved to introduce this as plaintiff's Exhibit A. 

Q. Do you ask the Court to award you a final divorce from Mrs. 

Middleton on the grounds of living separate and apart without cohabitation and 

without interruption for a period of more than one year? 

A. Yes I do. 

Q. Do you waive your signature to this deposition? 

A. Yes sir. 

And further this deponent saith not 

. Eubank Wilson Garnett Jr •• testifying in behalf of the plaintiff, after 

being duly sworn~ deposes and says as follows: 

QUESTIONS BY HAROLD BURGESS 

Q. ·Would you please state your name? 

A. Eubank Wilson Garnett, Jr. 

Q. What is your address? 

A. 15 P 2000 Riverside Drive, Richmond, Virginia. 

Q. Are you acquainted with the parties to this suit? 

A. Yes. 

Q. How do you know them? 

A. From having worked with Brian since the beginning of 1972. 

Q. Were he and Mrs. Middleton living together at the time you first 

met them? 
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A. Yes. 

Q. To the best of your knowledge Mr. Garnett were these parties 

lawfully married in Cleveland, England on February 17, 1962? 

A. To the best of my knowledge. 

Q. Are they members of the White race and over the age of eighteen 

years? 

A. Yes. 

Q. To the best of your knowledge is Mr. Middleton domiciled in and 

has he been an actual bona fide resident of the State of Virginia for at least 

six months prior to the commencement of this suit or since January 1, 1977? 

A. Yes. 

Q. Further to the best of your knowledge did they last live together as 

man and wife in Chesterfield County? 

A. Yes. 

Q. Additionally, to the best of your knowledge did they separate on 

or about June of 1974? 

A. Yes. 

Q .. Mr. Garnett, as you know Mr. Middleton has alleged in his Bill of 

Complaint that he and his wife have lived separate and apart without cohabitation 

and without interruption for a period of more than one year, that being from his 

testimony, June of 1974 to the present time. To the best of your knowledge sir 

is that a true statement of fact? 

A. That is true. 

Q. You see Mr. Middleton often now? 

A. Yes. 

Q. You still work with him now? 
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A. Yes. 

Q. Then if he and Mrs. Middleton had reconciled you would know about 

it? 

A. Yes. 

Q. Do you believe that a reconciliation between them is possible or 

probable? 

A. No. 

Q. Do you know where she is now living? 

A. In England, I don't know the town in England. RECEIVED UN 
DER SEAL 

Q. Do you waive your signature to this deposition? AND FILED 
A. Yes. AUG 26 1977 

And further this deponent saith not. 
UWts H V . . ¢ZEN, CLERK 

State of Virginia 
County of Chesterfield, to-wit: 

I, June B. Phillips, a Notary Public in and for the County of 
Chesterfield, in the State of Virginia, do certify that the foregoing depositions 
of Brian Carter Middleton and Eubank Wilson Garnett, Jr. were duly taken, 
sworn to and signatures waived by the witnesses before me at the time and place 
therein mentioned. 

Given under my hand this 26th day of August, 1977. 
My commission expires December 29, 1980. 

0 
' ~( ·~ . <- j 

/, ' Notary Public 
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THIS AGREEMENT, made and entered into this ~ l day of 

('1 ~f • 1977, by and between BRIAN CARTER MIDDLETON , 

hereinafter referred to as "Husband", and SHElLlA JOAN THOMPSON 

MIDDLETON, hereinafter referred to as "Wife." 

W I T N E S S E T H: 

WHEREAS, the said parties to this agreement are husband and wife; 

and 

WHEREAS, differences have arisen between the husband and wife of 

such a nature as to bring about a separation, all efforts at reconciliation have 

failed; and 

WHEREAS, in order to avoid protracted litigation with reference to 

the duties of the parties to each other and any infant children of this marriage, 

the parties have reached an agreement regarding same and are now desirable 

of reducing this agreement to writing; 

NbW THEREFORE, for and in consideration of these premises and 

other good and valuable consideration and the mutual covenants and conditions 

herein contained, the parties hereto agree each with the other as follows: 

1. Wife shall have the care, custody and control of ClaireNichole 

Middleton, age 7. and Nichole Amie Middleton, age 5, infant children of the 

parties. Husband shall have a reasonable right of visitation with said children 

at times and places mutually agreed to by the parties hereto. 

2. Husband agrees to pay unto Wife the sum of Two Hundred Dollars 

($200. 00) per month for the support and maintenance of the aforementioned 

children and additionally proviqe Wife with the use of an automobile of 

reasonable value and utility until the said children become emancipated or 

reach the age of eighteen years, whichever first occurs. 
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3. Wife hereby waives all rights, past, present and future to any 

obligation of support and alimony for herself arising out of the marriage 

of the parties. 

4. This agreement represents the entire understanding of the parties 

and is entered into under and shall be governed by the laws of the State ·of 

Virginia. 

s·. It is understood and. agreed bet~een the parties that if they are 

subsequently divorced this agreement shall be presented to the Court in 

which such divorce is sought for the approval and confirmation of such 

Court with the request that its contents be made a part of the decree entered 

therein. 

WITNESS the following signatures and seals: 
7?o?t;. // 

-/~:t.1~-
_g __ ~-·-~--~---_...,....5;;;>.-..·.,.,..__.. ___ (SEAL) 
Brian Carter Middleton 

-\· 4~\V\ J 0°'"'"" ~:-:t..r---- l'-L; j,1~ 
Shelia Joan Thompson Middleton 

(SEAL) 
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FINAL DECREE 

This cause, which has been regularly docketed, matured and set 

for hearing as to the defendant, who has failed to plead, answer or demur, 

came on this day to be heard upon the bill of complaint; upon proof of proper 

and legal service of process upon the defendant; uppn the depositions of 

witnesses on behalf of the plaintiff, regularly taken after proper and legal 

notice and filed in accordance with law, and was argued by counsel. 

Upon Consideration Whereof, the Court finds from the evidence, 

independently of any admissions of the parties in the pleadings or otherwise, 

the following facts: t,\'lat the parties are members of the \Vhite race and over 

the age of eighteen; that they were lawfully married in Cleveland, England 

on February 17, 1962; that there are two infant children born of this marriage, 

whose names are Claire Michelle Middleton, aged 7 and Nichole Amie 

Middleton, aged 5; that the plaintiff is domiciled in and is and has been an 

actual bona fide resident of the State· of Virginia for a period of more than 

six months immediately precediag the commencement of this suit; that the 

plaintiff and defendant last cohabited as husband and wife in the County of 

Chesterfield, Virginia; that the allegation that the parties have lived separate 

and apart without cohabitation and without interruption for a period of more 

than one year as set forth in the bill of complaint has been fully proved by the 

evidence, and that the plaintiff is entitled to the .relief prayed for. 

Accordingly, it is .ADJUDGED, ORDERED and DECREED that the 

plaintiff, Brian Carter Middleton, is now absolutely divorced from the 

defendant, Sheila Joan Thompson Middleton, from the bond of matrimony on 

the grounds ~hat the parties have lived separate and apart without any 
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cohabitation and without interruption for more than one year, and that the 

botld of matrimony created by the marriage between these parties of 

February 17. 1962, is dissolved. 

It is ADJUDGED and ORDERED that custody of Claire Michelle 

Middleton and Nichole Amie Middleton, infant children of the parties, is 

awarded to the defendani, but leave is granted to the plaintiff to see and visit 

the said children at reasonable times and places; and it is further ORDERED 

that the plaintiff pay to the defendant for the care, support and maintenance 

of the said children $200. 00 per month. 

It appearing that the parties have entered into a written agreement 

dated May 31, 1977, it is ORDERED that a copy thereof be filed with the papers 

iri this cause. 

P.nd nothing further remaining to be done herein, it is ORDERED ' 

that this cause is stricken from the doclrnt and the papers placed among the 

ended causes. Enter: ./ C I I 9 I ? 7 

I ask for this: 
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M 0 T I 0 N 

COMES NOW your Complainant, Brian C. Middleton, by 

Counsel, and moves this Honorable Court for an Order reinstating 

the above-styled case, and for his reasons states as 

follows: 

1. At the time of the Decree of Divorce granted 

to your Complainan~ custody of the minor children, issues of 

the marriage~was awarded to the Defendant, Sheila Joan 

Middleton. 

2. Your Complainant has filed a Petition with this 

Court praying for an alteration in the award of custody due 

to changes in circumstances affecting the welfare and best 

interests of the minor children. 

WHEREFORE, your Complainant prays that this 

Honorable Court enter an Order reinstating the above-styled 

case so that a new determination of custody can be made 

based on the changed circumstances that have occurred since 

the entry of the original award of custody. 

Re: Middleton vs. Middleton 
In Chancery No. 3305-77 

B. VanDenburg Ha]/1 · 
Counsei for Compiainant/Father 
Suite 400 
4085 .Chain Bridge Road 
Fairfax, Virginia 22030 
(703) 385-8777 

Respectfully Submitted, 

BRIAN C. MIDDLETON 
Complainant/Father 
By Counsel 

. .RECEIVED A~\ D FILED 
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..... .. .. 

" 

PETITION FOR CHANGE OF CUSTODY 

COMES NOW your Complainant, BRIAN C. MIDDLETON, and 

moves this Honorable Court to enter an Order granting him 

control and custody of the minor children, CLAIRE MICHELLE 

MIDDLETON and NICHOLE AMIE MIDDLETON, and for his reasons 

states as follows: 

1. Complainant and Defendant, Sheila Joan Middleton, 

were married on February 17, 1963, in Cleveland, England. · Two 

children were born of this marriage, namely, Claire Michelle 

Middleton, born September 4, 1969, and presently eleven years 

old, and Nichole Arnie Middleton, born September 9, 1971, and 

presently ten years old. 

2. A Decree of Divorce was granted your Complainant 

by the .Circuit Court of Chesterfield County, Virginia, in 1977. 

Custody of the children was awarded at that time to the Defendant, 

Sheila Joan Middleton. 

·3. The Complainant, Brian C. Middleton, presently 

lives at 4463 Edan Mae Court, Annandale, Virginia 22003, with 

his children. He has lived continuously in the State of 

Virginia since 1967. 

4. There have occurred significant changes in 

circumstances since the time of the Decree of Divorce which 

changes and circumstances affect the general welfare and best 

interests of the children. Such changes of circumstances 

include: 

a. The Defendant who is custodial parent, has 

taken into her home an unknown number of lovers over the 

past five years. This has occurred within the presence of 

the minor children. 

b. The lovers are strangers to and unknown to 
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the children except for one man who is known to the children 

as Mike Davis. 

c. The Defendant intends to separate the 

children and split them up and put one child with an aunt and 

keep the other child with her. The children are very close 

and are opposed to being separated. 

5. The Defendant has made many demeaning and 

denegrating comments about your Complainant to the minor children. 

6. The Respondent has made attempts to frustrate 

and render a nullity the decretal visitation rights of your 

Complainant .. The children want to remain with their father. 

7. It is in the best interests of the children at 

this time that the Circuit Court of Chesterfield County, 

Virginia assume jurisdiction of these minor children in that 

your Complainant has a significant connection with this 

Commonwealth and there is available, in this Commonwealt~ 

substantial evidence concerning the children's present or 

future care, protection, training, and personal relationships; 

and the children are presently physically in t h is Commonwealth 

and it is necessary to protect the children because they have 

been subjected to mistreatment by the Defendant as shown in 

Paragraph Four above. 

8. There is no other state that would have 

jurisdiction under prerequisites .substantially in accordance with 

paragraphs 1, 2, or 3 of Section 20-126 of the Annotated Code of 

Virginia. 

9. The Commonwealth of Virginia and in particular, 

chesterfield County, is the appropriate forum to determine the 

custody of the children in that it is in the best interests 

of these . children that this Court assume jurisdiction because 
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Complainant was granted a divorce by the Circuit Court of 

Chesterfield County, Virginia and this Court made the 

Decree awarding custody of the children to the Defendant. 

WHEREFORE, your Complainant prays this Honorable 

Court for an Order granting him pendente lite and permanent 

sole care and custody of these minor children, Claire 

Michelle Middleton and Nichole Amie Middleton. 

B. VanDenburgHal · 

Respectfully Submitted 

. . 1 ~ 
~ -~ (. ~l:l~ 

BRIAN C. MIDDLETON 
Complainant/Father 

Counsel for Complainant/Father 
Suite 400 
4085 Chain Bridge Road 
Fairfax, Virginia 22030 
(703) 385-8777 

STATE OF VIRGINIA 

COUNTY OF FAIRFAX, to-wit: 

Subscribed and sworn to by Brian c. Middleton before me, 

Cheryl McNaughton Dehn, a Notary Public, on this 17th day of 

August, 1981, in the Commonwealth of Virginia, within Fairfax 

County, as true to the best of his knowledge, information and 

belief. 

Given under my hand and seal this 17th day of August, 

19 81. 

· My commission expires on September 25, 1981. 

RECEiVED AND FILED 

c~¥~*~' ~ry ubl c 
' 

AUG ~ J. 1981 

LEWIS~ CLERK 
19 



AUG ~ l 1981 

lf WIS H. VADENL CLERK 

a~/ 

A F F I D A V I T 

COMES NOW Brian c. Middleton, after first being 

duly sworn deposes and says that: 

1. He is the father of the minor children, Claire 

Michelle Middleton, born September 4, 1969, p r esently elev en 

years old and Nichole Amie Middleton, born September 9, 1971, 

presently ten years old; both children are American citizens. 

2. The minor children presently reside with him 

at 4463 Edan.Mae Court, Annandale, Virginia 22003. 

3. The children have lived with him since the 

25th day of July, 1981. 

4. The children have lived with their mother, 

Sheila Joan Middleton, for the five years preceeding the 25th 

day of July, 1981 at the following addresses: 

For the last two years at Flat 6, St. Mary's Court 

Ridley Drive, Norton Cleveland, England, and for the three 

years before that at Flat 11, St. Mary's Court, Ridley Drive, 

Norton Cleveland, England. 

5. He has participated as a party in litigation con-

11 cerning custody of the children which litigation took place in 
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Chesterfield County, Virginia and was part of the divorce 

proceedings instituted by the Affiant against Sheila Joan 

Middleton, his former wife, which proceedings ended in the 

Affiant being granted a divorce due to the desertion of the 

~ormer .wife and the children being placed in the custody of 

the wife with reasonable rights· of visitation for the Affiant. 

6. He knows of no other custody proceedings pending 

in any jurisdiction except the one mentioned in 5 above. 

7. The Affiant's former wife, Sheila Joan Middleton, 

who dwells at Flat 6, St. Mary's Court, Ridliey Drive, 

Norton Cleveland, England has the decretal right of physical 

custody of the children. 

FURTHER, Affiant saith naught. 

i~ c. 1i~.l~ 
BRIAN C. MIDDLETON;==;:;= 
Complainant/Father 

and sworn to Brian C. Middleton before me, 

as true to the best of his knowledge, 

information, and belief. 

GIVEN under my hand and seal this 

1981. 

My Commission 

:, , , ' . 
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SHEILA J. MIDDLETON, Defendant 

Chancery Case No. 3305-77 

0 R D E R 

WHEREAS there is now pending before this Court a petition 

concerning possible change of custody of Claire M. Middleton 

and Nicole A. Middleton, the infant children of the plaintiff 

and defendant, it is ADJUDGED, ORDERED and DECREED that the 

parties are hereby enjoined and restrained from removing either 

or both of th~l;ildren o~ the parties, namely Claire M. Middleto~ 
-.~ ~{)'-t~ ~ 

and Nicole A. Middleton fro~Jthe United States of America until 

the further order of this Court. 

ENTER: 9; 

p.q. 
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BOOK 
V I R G I N I A: 

IN THE CIRCUIT COURT OF CHESTERFIELD COUNTY 

BRIAN C. MIDDLETON 

Complainant 

vs. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN CHANCERY NO. 3305-77 

SHEILA JOAN MIDDLETON 

Defendant 

0 R D E R 

THIS MATTER CAME ON TO BE HEARD upon Complainant's 

Motion for a reinstatement of the above-styled case, and 

IT APPEARING TO THE COURT, that this case should 

be reinstated; and it is hereby 

ADJUDGED, ORDERED and DECREED that the above-styled cas 

is hereby reinstated for the reconsideration of custody. 

AND THIS CAUSE IS CONTINUED. 

ENTERED this /[Cd day of ~Z:-4r 

I ASK FOR THIS: 
? 

JUDGE 

, 1981. 

CAo·O 13. 90-;J~ t1t10-

Road 
22030 
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NOTICE 

TO: Sheila J. Middleton 
Flat 6, St. Mary's Court 
Ridley Drive 
Norton Cleveland, ENGLAND 

PLEASE TAKE NOTICE that on Tuesday, September 22, 1981, 

Brian C. Middleton, by counsel, will move this Honorable Court 

for a Rule to Show Cause why the defendant, Sheila J. Middleton, 

should not be held in contempt of this court for violating the 

Order of September 2, 1981. 

counsel ~neendant 
Suite 400 Equity · Building 
4085 Chain Bridge Road 
Fairfax, Virginia 22030 
(703)385-8777 

Hearing to commence at 9:00 a.m. 

BRIAN C. MIDDLETON 
By Counsel 

Certificate of Service 

I hereby certify that on this/~'y';.. day of September, 
1981, I mailed, postage-prepaid, by certified, express mail, a tr 
copy of the foregoing documents: Notice, Petition For Rule and 
Rule To Show Cause upon Ms. Sheila Joan Middleton, Defendant, at 
Flat 6, St. Mary's Court, Ridley Drive, Norton Cleveland, 
England; and by regular mail to Donald K. Bulter, Esq., C unsel f r 
Defendant, 526 North Boulevard, Richmo,,~A 23 0. 
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PETITION FOR RULE RECEIVED AND FILED 

S::P : 7 1981 

~3'Y! S H. VADal. CLERK 

61) 

COMES NOW the plaintiff, Brian c. Middleton, and 

having been duly sworn deposes and says as follows: 

1. That the Circuit Court of Chesterfield County, 

Virginia entered an Order on the 2nd day of September, 1981 

enjoining and restraining the Defendant Sheila J. Middleton 

from removing "either or both of the children of the parties, 

namely Claire M. Middleton and Nicole A. Middleton from the 

Commonwealth of Virginia, the United States of America until 

further order of this Court". A copy of said Order is attached 

hereto as Exhibit 'A'. 

2. Contrary to this Order, the ·Defendant, Sheila J. 

Middleton has removed the children of the parties -from the 

Commonwealth of Virginia and from the United States of America. 

WHEREFORE, the Plaintiff, Brian C. Middleton, prays 

this Honorable Court to enter a Rule to Show Cause against the 

Defendant, Sheila J. Middleton, commanding her to appear and 

show cause, if any there be, why she should not be held in 

contempt of Court. 

f,~~ 
B. VanDenbUrgII l 
Counsel for Plaintiff 
Suite 400 
4085 Chain Bridge Road 
Fairfax, Virginia 22030 
(703) 385-8777 

~~C-~~ 
BRIAN C. MIDDLETON 
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MIDDLETON v. MIDDLETON 
Petition for Rule 

-2-

Subscribed and sworn to by BRIAN c. MIDDLETON before the 

undersigned Notary Public as true to the best of his knowledge, 

information and belief. 

0 R D E R 

WHERE.2\.S there is now pending before this Court a petition 

concerning possible change of custody of Claire M. Middleton 

and Nicole A. Middleton, the infant children of the plaintiff 

and defendant, it is ADJUDGED, dRDERED and DECREED that the 
t 
• 

parties are hereby enjoined and '.restrained from rernovin0 either 

or both of the chjl ldren o~ the. ~.:i rti~s, n<:ime ly Claire M. lhdd le ton 
-tfj._~~~ crf t.J·-'rj--'~ 

and Nicole A. Mi.ddleton from'> the United States of America until 

the further urder of this Court. 

I Ask For This: 

,. ENTER: 
~ 
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ANSWER TO PETITION 
FOR CHANGE OF CUSTODY 

RECEIVED AND FILED 

SEP 18 1981 

Come~ now the defendant, Sheila Joan Middleton, and for 

her Answer to the Complainant's Petition for Change of 

Custody, st~tes the following: 

1. The allegations contained in Paragraphs 1, 2, and 3 

of the Petition are admitted. 

2. The allegations contained in Paragraph 4 of the 

Petition are denied for the reason that they are untrue. 

The defendant further states that the only suggestion ever 

made to separate the children was made by the complainant 

when he suggested to the defendant that he would take custody 

of Nicole and that she retain custody of Claire. This 

suggestion was rejected by the defendant as being contrary 

to the best interests of the children. 

3. The allegations contained in Paragraph 5 are denied. 

The defendant avers that in fact, she has at all times since 

the separation of the parties endeavored to maintain in the 

children love and respect for their father and for his new 

wife, their stepmother. 

4. The allegations contained in Paragraph 6 of the 

Petition are denied. The defendant further avers that the 

children have visited with the complainant in the United 

States on a regular basis and for five of the six weeks that 

they have for school Vqcation in the summers; that the 

defendant has always been willing to provide the complainant 

27 



with other opportunities to visit with the children, but the 

complainant has refused to expend the funds necessary to 

finance their trips to the United States more than once 

yiarly; that further the defendant receives from the complainan 

only approximately $500.00 per month income and the total 

sum of $200.00 per month child support for the two children 

and therefore cannot afford to pay for these visits. On the 

other hand, the complainant is employed as an officer with 

United Virginia Bank and has remarried and his new wife is 

also employed by said bank. 

5. The allegation that the children want to remain 

with their father as set forth in Paragraph 6 of the Petition 

is denied; and the defendant further avers that the children 

desire to reside with their mother where they have resided 

since the separation of the parties. 

6. The allegations contained in Paragraphs 7, 8 and 9 

of the Petition are denied. A .more specific response is set 

forth in the defendant's Plea to the Jurisdiction filed 

simultaneously herewith. 

WHEREFORE, the defendant prays that this Court dismiss 

the Petition for Change in Custody and that she may be 

granted such other relief as the Court deem appropriate. 

Donald K. Butler, p.d. 
Morano & Butler 
526 North Boulevard 
Richmond, VA 23220 

SHEILA JOAN MIDDLETON 
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CERTIFICATE 

I hereby certify that a true copy of the foregoing 

Answer to Petition for Change of C~stody was mailed postage 

prepaid this 17th day of September, .1981, to B. Vandenburg 

Hall, Esq., Suite 400, Equity Building 4085 Chain Bridge 

Road, Fairfax, VA 22030, counsel .for the complainant. 

Q~ .. fiJ-+-...:..· ·;, 
Donald K. Butler 
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NOTICE 

TO: Brian C. Middleton 
% B. Vandenburg Hall 
Suite 400, Eq~ity Buildi~g 
4085 Chain Bridge Road · 
Fairfax, VA 22030 

PLEASE TAKE NOTICE that on the 22nd day of September, 

1981, at 9:00 a.m. or as soon thereafter as counsel may be 

heard, I will appear before one of the Judges of the Circuit 

Court of Chesterfield County and move the Court to decline 

jurisdiction over this matter. Further, should the Court 

assume jurisdiction over this matter, I will move the Court 

to continue the matter to afford me an opportunity to 

prepare for the defense of the allegations in your Petition 

for Change of Custody • . 

Donald K. Butler, p.d. 
Morano & Butler 
526 North Boulevard 
Richmond, VA 23220 

SHEILA JOAN MIDDLETON 

<:;)~;£) 
O Co nsel 

c::::::::::_ ... _ -....-. 

CERTIFICATE 

I he~eby certify that a copy of the foregoing Notice 

was mailed this 17th day of September, 1981, postage prepaid, 

to Vandenburg Hall, Esq., Suite 400, Equity Building, 4085 

Chain Br~dge Road, Fairfax, VA 22030, counsel for the 

complainant. 

RECEIVED 
ANO Filk'f!'D 
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RECEIVED AND FILED 

SEP 18 198: 

PLEA TO THE JURISDICTION 

LEWIS ·~ CLERK 

Now comes the defendant, Sheila Joan Middleton, by 

counsel, and moves this Court to dismiss this cause for lack 

of jurisdiction for the following reasons: 

1. That by the final decree of divorce entered herein 

in 1977, this cause was stricken from the docket and placed 

among the ended causes thus terminating this Court's active 

jurisdiction over this matter. 

2. That since the separation of the parties prior to 

the entry of said decree and subsequent to the entry of the 

said decree, the children have been in the custody of their 

mother, the defenant, continuously and uninterruptedly 

residing in England; that the statement set forth in Paragraph 

2 of the Complainant's Affidavit is false because the children 

have never resided in Annandale, Vi~ginia and have continuousl 

resided in England since the separation of the parties. 

3. That the children are not only American citizens 

but are British citizens as well. 

4. That the children presently reside at and are 

physically present in England in the legal and physical 

custody of their mother; that on July 25, 1981, and as of 

the date of the filing of the Petition herein by the complaina t 

the children were merely visiting their father at his home 

in Annandale, Virginia. 

5. That by Order of this Court, the custody of the 

children was awarded to the defendant with leave to the 
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complainant to see and visit with the children at reasonable 

times and places; that the arrangement for visitation at the 

time of the institution of these proceedings was for the 

complainant to have the children visit with him at his home 

during their swnmer vacation and to be returned to the 

physical custody of the defendant on August 31, 1981, with 

their scheduled arrival time being 9:00 a.m. London Time at 

Heathrow Airport; that on August 25, 1981, the defendant 

received notice of these proceeedings and subsequently 

learned from the complainant that the . children would not be 

returned as prearranged, and in fact the complainant did not 

return the children to the physical custody of the defendant 

as prearranged, thereby violating the lawful orders of this 

Court •. 

6. That under the following criteria as set forth in 

the Uniform Child Custody Jurisdiction Act, 1950 Code of 

Virigina, Chapter 7, th~s Court should decline jurisdiction 

of this matter for the following reasons : 

A. The concept of continuing jurisdiction of a Court 

granting the divorce over the determinat i on of custody of 

infant children is abrogated insofar as it is inconsistent 

with the specifc provisions of the Uniform Child Custody 

Jurisdiction Act. 

B. The provisions of the Uniform Child Custody Juris­

diction Act and the general policies thereof extend to the 

international area (Code § 20-146) and further, Virginia 

Courts should grant comity to a foreign Court of competent 

jurisdiction, and specifically to England (Oehl v. Oehl 221 

VA 618 (1980)). These children are presently wards of the 

English Court by virtue of lawful orders entered therein, 

copies of which shall be provided at the hearing. 
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C. England is the home of the children at the conunence-

ment of these proceedings and was their home stat~ for a 

period of six months prior thereto (Code § 20-126 A.l.) 

D. The children have no significant connection with 

. this state (Code§ 20-126'A.2(i)). 

E. That substantial evidence concerning the children's 

present or future care, protection, training and personal 

relationships, and further any evidence of the defendant's 

al.leged misconduct (of which there was none) would be availab e 

in England and not in this State (Code Section 2D-126 A.2(ii) 

F. The children are not physically present in this 

State (Code Section 20-126 A.3). 

G. It appears that England would have jurisdiction 

under the prerequisites substantially in accordance with 

Paragraphs 1, 2 and 3 and it would be in the best interest 

of the children that the English Court assume jurisdiction 

(Code § 20-126 A.4) 

H. The English .Court is a more convenient forum for 

determination of a change in custody (Code § 20-130) 

I. The Court should decline jurisdiction because of 

the conduct of the complainant in violating the orders of 

this Court by not returning the children to the defendant 

who had lawful custody (Code § 20-131) • 

7. That because of the complainants reprehensible 

conduct in refusing to return the children as aforesaid, the 

defendant has incurred considerable expense in having to 

travel to the United States and to have the children accompan 

her back to England; that further she has incurred substantia 

counsel fees and costs in connection with this proceeding. 

WHEREFORE, the defendant prays that this Court decline 

to exercise jurisdiction in this matter and defer to the 
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appropriate English Court for any determination of a change 

in custody; that further she be awarded her expenses and 

counsel fees as provided for in Code § 20-138. 

SHEILA JOAN MIDDLETON 

Q~-----.> ~ 
Donald K. Butler, p.d. 
Morano & Butler 
526 North Boulevard 
Richmond, VA 23220 

. CERTIFICATE 

I hereby certify that a true copy of the foregoing Plea 

To The Jurisdiction was mailed postage prepaid this · { 7 .0-
day of September, 1981, to B . . Vandenburg Hall, Esq. Suite 

400, Equity Building, 4085 Chain Bridge Road, Fairfax, VA 

22030, .counsel for the complainant. 

CJ~~ 
Donald 'ICButier 
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RECEIVED AND FILED 

SEP ~4 1981 

'trms a Y.ADENL CLERK . 

REQUEST FOR ADMISSIONS 

Pursuant to Rule 4:11 of the Rules of the Supreme Court 

of Virginia, plaintiff requests that the defendant admit within 

twenty-one (21) days after service of this request and for the 

purpose of this action only and subject to all pertinent 

objections to admissibility which may be interposed at the hearing 

that each of the facts stated herein is true and correct. If any 

fact is not admitted, the plaintiff demands that the defendant 

deny the matter. Further, if the defendant can admit only a part 

of the facts stated herein, or can admit the facts subject to a 

qualificatiorr, plaintiff demands that defendant specify so much of 

such fact as is true and deny the remainder . 

The matter is admitted unless , within twenty-one (21) 

days after service of the request, or within such shorter or 

longer period of time as the court may allow, the party to whom 

the request is directed serves upon the party requesting the 

admission a written answer or objection addressed to the matter, 

signed by the party or by her attorney. 

An answering party may not give lack of information or 

knowledge as a reason for failure to admit or deny unless 

defendant states that she has made reasonable inquiry and that the 

information known or readily obtainable by defendant is 

insufficient to admit or deny. 
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~I You are further advised that under Rule 4:12(c), should 

you fail to admit the genuineness of any document or the truth of 

any matter set forth herein as requested, and the plaintiff 

thereafter proves the genuiness•of · the document or the truth of 

the matter set forth herein, the plaintiff will apply to the Court 

for an Order requiring you to pay the reasonable expenses incurred 

in making that proof, including reasonable attorney's fees. 

WHEREFORE, defendant will either admit or deny the 

following: 

1. You, Sheila J. Middleton, have had sexual relations 

with a single male named Mike Davies on numerous occasions while . 

my children, Claire and Nichole Middleton, were present in the 

home. 

2. You, Sheila J. Middleton, have taken the children 

to the home of Mike Davies and have had sexual relations with him 

while the children, Clare and Nichole, were present ·in his home. 

3. You, Sheila J. Middleton, have had sexual relations 

with a married male named John Clay on numerous occasions while 

the children, Claire and Nichole, were present in the home. 

4. You, Sheila J. Middleton, have had sexual relations 

with a married male named Gordon Brough on numerous occasions 

while the children, Claire and Nichole, were present in the home. 

5. You, Sheila J. Middleton, have had sexual relations 

with a married male named Alistar Chafer on numerous occasions 

while the children, Claire and Nichole, were present in the home. 

6. You, Sheila J. Middleton, have appeared in the nude 

in the presence of men on a number of unspeci f ied occasions in the 

presence of the children, Claire and Nichole. 

7. You, Sheila J. Middleton, have accepted monies and 

goods from numerous men in exchange. for sexual favors and such 

gifts were made known to the children, Claire and Nichole. 
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8. You, Sheila J. Middleton, have brought into the home 

unknown males for the purpose of sexual intercourse and have cause 

fear a~d mental anguish to the children, Claire and Nichole, 

because of the presence of these unknown males in their home. 

9. You, Sheila J. Middleton, have invited a number of 

policemen into the home for the purpose of sexual intercourse 

while the children, Claire and Nichole, were present in the home. 

10. The child, Claire, was to be sent to an aunt named 

Dinsdale living at Quebec Road, Hartburn, Cleveland and such an 

address has been registered at the school named Ian Ramsay as the 

home address of Claire. 

11. The child, Nichole, has left home on a number of 

occasions because of being refused the right to live with her 

father, Brian C. Middleton, in the Commonwealth of Virginia, U.S.A 

12. Both children, Claire and Nichole, have expressed 

to you, Sheila J. Middleton, their desire to live with their 

father, Brian c. Middleton, in the Commonwealth of Virginia, U.S.A 

13. You, Sheila J. Middleton, have lied to Brian C. 

Middleton about the dates of the school term breaks in order to 

frustrate his visitation rights and to reduce the children's 

visitation with their father to a minimum. 

14. On Saturday, August 30, 1981, the child, Claire, 

informed your sister, Linda Watson, by telephone that she wished 

to remain with her father, Brian C. Middleton, in .America and 

that she did not want her mother to escort her back to England 

from America. 

15. You, Sheila .J. Middleton, were present in the home, 

Flat 6 Ridley Court, when your sister called the children by 

telephone on Saturday, August 30, 1981. 

16. The child, Nichoie, informed you, Sheila J. 

Middleton, in person, on Septe~r 2, 1981, at approximately 



1:00 p.m. that she did not want to leave her father's home and go 

with you and that she wished to live with her father, Brian c . 

Middle~on, in America. 
-

17. The child, Claire, informed you, Sheila J. 

MidO.leton, in person, on Sep.ternber 2, 19 81, at approximately 

1:00 p.m. that she would only get into the car with you in order 

to talk and have a dri11k of coke on · the condition that you promise 

to return her to her father, Brian C. Middleton . You made such 

a promise to the child numerous times. 

18. Monies that the father, Brian C. Middleton, has 

sent to the children, Claire and Nichole, have been confiscated 

by you, Sheila J. Middleton, for your personal benefit. 

19. Gifts of clothes that the father, Brian c. Middleto , 

has sent to the children, Claire and Nichole, have routinely 

been denied to the children and later presented as being bought 

by you, Sheila J. Middleton. 

20. At the time of divorce in 1977, Sheila J. Middleton 

made a verbal ~greement with the father, Brian C. Middleton, that 

she would allow the children to live with their father in America 

upon reaching the age of . 10 years if the children so desired. 

~I, Respectfully submitted, 

B. VanDenburg 
Counsel for Pl intif f 
Suite 400 Equity Building 
4085 Chain Bridge Road 
Fairfax, Virginia 22030 
( 7 o 3 ) 3 8 5·- 8 7 7 7 

BRIAN C. MIDDLETON 
By Counsel 

CERTIFICATE OF SERVICE 

I hereby certify that on 
hand delivered a true copy of 
to Donald K. Bulter, Esquire, 
Boulevard, Richmond, Virginia 

September 'l.1., 19 81, I caused to be 
the ~oregoing Request for Admissions 
counsel for De£endant, 526 North 

23220. 

B.~~~ 
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reckless disregard of the truth or falsity of 
a statement. Quoting from St. Amant v. 
Thompson, 390 "Ll.S. 727, 88 S.Ct. 1323, 20 
L.Ed.2d 262 (1968), Judge Orth said: 

"These cases are clear that reckless 
conduct is not measured by whether a 
reasonably prudent man would have pub­
lished, or would have investigated before 
publishing. There must be sufficient evi­
dence to permit the conclusion that the 
defendant in fact entertained serious 
doubts as to the truth of his publication." 

[7] Appellants urge strenuously that the 
failure of the appellees to act in good faith 
to verify the boundaries of the land which 
they claimed and in their failure to secure 
expert opinion as to the validity of their 
claim is evidence of a reckless disregard for 
the truth. This contention ignores, how­
ever, our holding in Kapiloff, supra, where 
we said: . 

"Although the test for reckless disre­
gard does not avail itself of easy applica­
tion, one point is clear: mere failure to 
investigate, in and of itself, is not suffi­
cient evidence under the New York Times 
privilege. Since failure to in­
vestigate cannot satisfy the constitutional 
test of reckless disregard, we cannot per­
ceive how mere failure to seek assistance 
of educational experts, without more, 
could satisfy that standard." Id. at 543, 
343 A.2d at 269. 

The trial court found as a fact that there 
wa5 no abuse of the conditional privilege 

·and we find no plain error in its conclusions. 
Rule 1086 requires that in a case tried be-
low without a jury that we not set aside a 
judgment of the lower court on the evi­
dence unless we find the trial court clearly 
erroneous. We are also required to give 
due regard to the opportunity of the trial 
court to judge the credibility of the witness­
es. Applying these standards, .we find no 
reversible error. 

JUDGMENTS AFFIRMED. COSTS TO 
BE DIVIDED BETWEEN HORNINGS 
AND HARDYS. 

Roger HOWARD et al. 

v. 

James L. GISH. 

No. 1017. 

Court of Special App-eals of · !.,.-;.ryla: 'i. : ·_'.·· . 

June 13, 1977. 

... . ·. ;:.-

Remanded for further proceedings. · 

. . 
1. Parent and Child e=;l(5) 

Where infant had. reside( with her nat­
ural mother and st-epfather in Maryland for 
not less than 11 months prior to :"!loiher's 
death, Maryland was the infant'~ "h<;>me 
state" within mP.aning of Unifo:•m Child 
Custody Jurisdiction Act and, hence, :rfary· 
land court had jurisdicticn of custody pro­
ceeding instituted by natural fathP-r and 
maternal grandmother, notwithstr.ndil}g 

.,.. 
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that the natural parents were divorced in MENCHINE, Judge. 
Georgia, with Georgia court awarding cus­
tody to the mother, or that the natural 
father and maternal grandmother were 
Georgia rcsidenLi; (Berlin v. Berlin, 239 Md. 
52, 210 A.2d 380, and olhc:- prior inconsi!>l· 
ent cases are no longer controlling). Co<lt: 
1957, arL 16, §§ 184-207. 

See publication Words and Phrases 
for other judicial constructions and 

· definitions. 

2. Parent and Child e::>2(1, 3.1, 3.3) 
Right of a parent to the custody o! his 

child will not be enforced inexorably, .con­
trary to the best interest of the child; pa­
rental custody may be forfeited where it 
appears that any parent is unfit to have 
custody, or where some exceptional cir.cum­
stances render such custody detrimental to 
best interest of the child. Code 1957, art. 
16, § 184 .. 

3. Infants e= 16.15 
Clearly erroneous standard governs re­

view of factual findings in a child custody 
proceeding; however, factual findings are 
distinguished from the ultimate conclusion. 
as to custody. Code 1957, art. 16, §§ 184-
207; Maryland Rules, Rule 1086'. 

4. Parent and Child ·e:::>2(20) 
Remand of child custody proceeding for 

further proceedings was required where 
chancellor dealt most summarily with custo­
dy claims of natural father and maternal 
irandmother and basis for award of custo­
dy to stepfather was even more terse and 
record produced more questions than an­
swers respecting stepfather's fitness and 
natural father was regularly employed, had 
purchased a new home and had remarried. 
Code 1957, art. 16, §§ 184-207. 

. Robert Paul Phillips, III, Savannah, Ga., 
and J. Russell Robinson, Hagerstown, for 
appellants. 

R. Noel Spence, Hagerstown, with whom 
were William C. Wantz and Kaylor & 
Spence, Hagerstown, on the brief, for ap­
pellee. 

Argued before GILBERT, C. J., and 
MORTON and MENCHINE, JJ. 

Roger Howard (natural father) and Inez 
C. Todd (maternal grandmother) appeal to 
this Court from a decree of the Circuit 
Court for Washington County, whereby cus­
tody of ·Lori Lynn Howard, age 10 years, 
was awarded to her stepfather, James L. 
Gish. The mother of the child had died on 
May 21, 1976, from injuries sustained when 
she fell from a horse. 

The litigation developed under the fol­
lowing circumstances: 

The body of Marcia Todd Gish had been 
taken to Darien, Georgia for burial. James 
L. Gish ·and Lori Lynn went to Georgia on 
Thursday. The funeral was scheduled for 
Saturday. 

Between Thursday and Saturday,· how­
ever, discussions took place among the fa­
ther, grandmother and stepfather with re­
spect to the future custody of the child. As 
a result, the stepfather and the child left 
Georgia without notice on Friday at about 
10 p. m., prior to the funeral of the mother. 

He explained that he had done so, "Be• 
cause I had every indication and every be­
lief that they was trying to take Lori from 
me then, they wasn't going to let me bring 
her back home. And, I had discussed it 
with Lori and she said to leave." -He added 
that he had left Georgia in such precipitant 
fashion upon the advise of Georgia counsel. 

His petition for custody was filed shortly 
after his return to Maryland. 

The joint answer of the father and 
grandmother alleged, inter alia : 

. that petitioner has never been 
able or willing to support himself or any­
one else by steady gainful employment, 
btit has, on the contrary, subsisted largely 
upon the efforts of others. He is not of 
proper character to maintain the stability 
in home life that is requisite in the rear­
ing of a young child; he is no relation ta 
said child and has no standing to demand 
custody of said child. . . that they 
are next and nearest of kin to the minor 
child, Lori Lynn Howard; that t hey deep-
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ly love said child; that they are jointly 
and severally physically, financially, and 
morally capable of rearing and caring for 
said child; that they jointly and severally 
desire and are entitled to c?!stody of said 
child and that the best interests of said 
child require that custody of said child be 
awarded to them or to one of them." 

The_ joint brief of the father. and mater-
nal grandmother makes the following con· 
tentions on appeal: 

"I. The Circuit Court for Washington 
County erred by not dismissing 
the petition for want of jurisdic­
tion over the subject matter of the 
litigation in that the legal status 
of Lori Lynn Howard was depend­
ent upon her domicile and under 
established . . [law] domi­
cile is Georgia and not Maryland. 

II. The Court erred in not adhering to 
the 'continuing jurisdictional rule' 
under which the court of the state 

. which originally awarded custody 
retains jurisdiction to redetermine 
the best interests of the child upon 
the death of the spouse to whom it. 
had originally awarded custody. 

III. The Court erred in awarding cus­
tody of the child to appellee be­
cause the evidence did not support 
a finding of unfitness as to appel-
· lants." 

I and II 

We believe that passage in Maryland of 
the Uniform Child Custody Jurisdiction Act 
by Chapter 265 -of the Laws of Maryland, . 
1975, and now codified as Article 16, 
§§ 184-207, inclusive, (1976 Cumulative 
Supplement) requires us to discuss conten­
tions I and II together. 

The Undisputed Jurisdictional Facts 

Lori Lynn Howard was born to the mar­
riage of Roger Howard and Marcie Todd 
Howard (now deceased) on May 30, 1966, in 
the State of Georgia. Both parents were 
natives of that State and were married 
their in 1962. 

A:fter their marriage the Howards lived 
within voice range of the maternal grand­
mother's home in Darien, Geor~a, from the 

. time of their marriage until their separa­
tion in June 1970. The maternal grand· 
mother cared for Lori Lynn during the day 
because both parents were employed during 
that period of her life. 

The Howards were divorced in Georgia 
on June 5, 1970, with custody of Lori Lynn 
awarded by the Georgia court to the moth- -~ 
er, Marcia Todd Howard. Mother and 
daughter lived with the maternal grand· .. '·. 
mother from June 1970 until three months ~-

after Marcia's marriage to James L. Gish on , ~~-
September 15, 1972. . ·=: 

Shortly thereafter the Gishes and Lori ·.:;£ 
Lynn moved to Woodbridge, Virgini.&., · ' · 
where they resided until June 1975, when . S. 
they moved to Hagerstown, Maryland. ·-;;i 
They moved from Hagerstown into rural ·"" -t* Washington County, Maryland, in Novem- •i.r· 
ber 1975 and continued to reside there until ··: .. ~~~ -

the tragic death of the mother. The stepf a- : ::~4 
ther and Lori Lynn remained there as resi- :<!. 
dents after the mother's death and were in ' , ·if 
residence there at the time of· trial in the · ' : ;:i~ 
lower court. 

The Law as to Jurisdiction 

By Chapter 265 of the Laws ol Maryland, 
1975, now codified as Article 16, §§ ·1~ 

207, inclusive, Maryland adopted the Uni· 
form Child Custody Jurisdiction Act (the 
Act). 

T 's case appears to be the first a 
ex 'nation o e ur1 1ctional as cts of 
the Act. We shall accordingly set fort in 

fuiih;rein the three sections of that Act· 
that relate: (a) to the purposes intended to· 
be served by the legislation (§ 184); (b) to 
the definitions of words arid phrases used in 
the legislation (§ 185); and (c) to the juris­
dictional requisites in child custody cases _ 
( § 186). We believe that those three sec­
tions make plain that the State of Maryland 
has jurisdiction and that the cas~ indicat· 
ing Maryland's adherence to the "continu­
ing jurisdictional rule" are, to the extent of 
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any inconsistency with the statute, no long- " § 185. Definitions. 
er controlling authorities.1 In this subtitle the following words 

"§ 184. Purpose and construction of sub- have the meanings indicated: 
title. 

(a) The general purposes of this subti­
tle are to: 

(1) A void jurisdictional competition 
and conflict with courts of other- 11tates in 
matters of child custody which have in 
the past resulted in the shifting of chil­
dren from state to state wi-th harmful 
effects on their well-being; · 

(2) Promote cooperation with the 
courts of other states to the end that a 
custody decree is rendered in that state 
which can best decide the ease . in the 
interest of the child; 

(3) Assure that litigation concerning 
the custody of a child takes place ordinar~ 
ily in the state with which the child and 
his family have the closest connection and 
where significant evidence concerning his 
care, protection, training, and personal 
relationships is most readily available, · 
and that courts of this State decline the 
exercise of jurisdiction when the child 
and his family have a closer connection 
with another state; 

(4) Discourage continuing controver­
sies over child custody in the interest of 
greater stability of ho?l}e environment 
and of secure .family relationships for the 
child; 
· (5) Deter abductions and other unilat­

eral removals of children undertaken to 
obtain custody awards; 

(6) A void relitigation of custody deci­
sions of other states in this State insofar 
as feasible; 

(7) Facilitate the enforcement of custo-
dy decrees of other states; · 

(8) Promote and expand the exchange 
of information and other forms of mutual 
assistance between the courts of this 
State and those of other states concerned 
with the same child; and 

(9) Make uniform the law of those 
states which enact it. . 

(b) This subtitle shall be construed to 
promote the general purposes stated in 

this section. · 

(1) 'Contestant' mt:ans a person, in­
cluding a parent, who claims a right to 
custody or visitation rights with respe~t 
to a child. 

(2) 'Custody determination' means a 
court decision and court ·orders and in­
structions providing for the custody of a 
child, including visitation rights; it does 
not include a decision relating to child 
support or any other monetary obligation 
of any person. 

(3) 'Custody proceeding' includes pro­
ceedings in which a custody determina­
tion is one of several issues, such as an 
action for divorce or separation, and in­
cludes child neglect and dependency pro­
ceedings . 

(4) 'Decree' or 'custody.decree' means a 
custody determination contained in a ju­
dicial decree or order made in a custody 
proceeding, and includes an initial decree 
and a modification decree. 

(5) 'Home state' means the state in 
which the child immediately preceding 
the time involved lived with his parents, a 
parent, or a person acting as parent, for 
at least 6 consecutive months, and in the 
case of a child Jess than 6 months old the 
state in which the child lived from birth 
with any of the persons mentioned. Peri­
ods of temporary a_bsence of any of the 
named persons are counted as part of the 
6-month or other period. 

(6) 'Initial decree' means the first cus­
tody decree concerning a particular child. 

(7) 'Modification decree' means a custo­
dy decree which modifies or replaces a 
prior decree, whether made by the court 
which rendered the prior decree or by 
another court. 

(8) 'Physical custody' means actual pos­
session and control of a child. 

(9) 'Person acting as parent' means a 
person, other than a parent, who has 
physical cust<icly of a child and who hai; 

I. St•f' n1•rlin \'. flt •rlin. 2:!!1 Mtl . !i2 , !i7, <'I · .~t·q .. 210 A.2d :lh 1I, :IX2 t'I st•q. (J!lf.!i) . 
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either been awarded custody by a court 
or claims a right to custody. 

(10) 'State' means any state, territory, 
or possession of the United States, the 
Commonwealth of Puerto Rico,· and the 
District of Columbia. (1975, ch. 265, § 2.) 
" § 186. When court has jurisdiction. 

(a) A court of this State which is com­
petent to decide child custody matters has 
jurisdiction to make a child custody · de­
termination by initial or modification de­
cree if: 

(1) This State (i) is the home state of 
the child at the time of commencement of 
the proceeding, or (ii) had · been the 
child's home state within 6 months before 
commencement of the proceeding and the 
child is absent from this State because of 
his removal or retention by a . person 
claiming his custody or for other reasons, 
and . a parent or person acting as parent 
continues to live in this State; or 

(2) It is in the best interest of the child 
that a court of this State assume jurisdic­
tion because (i) the child and his parents, 
or the child and at least one contestant, 
have a significant connection with this 
State, and (ii) there is available in this 
State substantial evidence concerning the 
child's present or future eare, protection, 
training, and personal relationships; or 

(3) The child is physically present in 
this State and (i) the child has been aban­
doned or (ii) it is necessary in an emer­
gency to protect the child because he has 
been subjected to or threatened with mis­
treatment or abuse or is otherwise ne­
glected or dependent; or 

(4) (i) It appears that no other state 
would have jurisdiction under prerequi­
sites substantially in accordance with 
paragraphs (1), (2), or (3), or another 
state has declined to exercise jurisdiction 
on the ground that this State is the more 
appropriate forum to determine the cus­
tody of the child, and ·(ii) it is in the best 
interest of the child that this court as­
sume jurisdiction. 

(b) Except under paragraphs (3) and 
(4) of subsection (a), physical presence in 
this State of the child, or of the child and 

one of the contestants, is not alone suffi­
cient to confer jurisdiction on a court of 
this State to make a child cu.stody'deter­
mination. 

(c) Physical presence of the child, while 
desirable, is not a prerequisite for juris­
diction to determine his custody." 

[1] Briefly stated, the appellants main­
tain: (1) that the domicile of the father 
(Georgia) devolved upon the child by opera­
tion of Jaw upon the mother's death and (2) 
that the decree of the Georgia court award­
ing custody to the mother was continuing.in 
nature. 

From these premises they argue (a) that 
Georgia, as the domiciliary State of the 
child, has exclusive jurisdiction with respect 
to custody and (b) that Georgia should be 
recognized as having exclusive jurisdiction 
under the "continuing jurisdiction rule" 
that Maryland has fallowed. 

As to contention (a), appellants cite Ross 
v. Pick, 199 Md. 341, 86 A.2d 463 (1952) and 
Schwartz v. Schwartz, 26 Md.App. 427, 338 
A.2d 386 (1975), cert. denied, 276 Md. 749 
(1975), U.S. cert. denied, 423 U.S. 1088, ·95 
S.Ct, 880, 47 L.Ed.2d 98 (1976). 

As to contention (b), appellants cite Ber­
lin v. Berlin, 239 Md. 52, 210 A.2d 380 (1965) 
and Seidlitz v. Seidlitz, 23 Md.App. 327, 327 
A.2d 779 (1974). 

Assuming, . without deciding,, that in the 
absence of statute either or both conten­
tions might have validity, we are persuaded 
that the Circuit Court for Washington 
County clearly had jurisdiction over custody 
of the child by reason of the uniform act. 

., 
·~ 

It is quite clear that Maryland was the 
"Home State" as defined in § 185, supra ; ' 'i 
and that the proceedings below sought a 
"modification decree" as therein defin~d. 

.·; 
. ' .. 
' "'\ 

In view of the undisputed fact that Mary­
land was the home state of the child at the 
time of the commencement of the proceed-
ings below and had been such for not less 
than eleven months prior to the death oC 
the mother, we think the jurisdictional dis­
pute must be resolved against the appel­
lants by reason of § 186 of the Act, supra 
The Circuit Court for Washington County 
had jurisdiction. 

.r. ·. ~r 
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III 

The A ward of Custody 
In a written opinion, to which was ap­

pended the decree awarding custody of the 
child to James L. Gish, her stepfather, the 
chancellor dealt almost summarily with the · 
claims to custody made by the father and 
by the maternal grandmother, being con­
tent to say only the following: 

"It appears that Mr. Howard, although 
under an order to pay $50.00 per month 
for Lori Ann's [sic] support, has .failed to 
do so, and even failed to communicate. 
He seems to have his hands full living in 
a mobile home with a new wife and three 
stepchildren. The real contest' in this 
ease is between the grandmother and the 
step-~ather. 

"Mrs. Todd is a loving grandmother 
who owns her own hom·e. She rents out 
part and has a job as a waitress at a 
sea-food restaurant. In marital and oth­
er difficulties Mrs. Gish and Lori Ann 
[sic] stayed with Mrs. Todd, but not in. the 
past several years." 

The chancellor's brusque rejection oi the 
father, by implication finding him unfit to 
have the custody of his child, seems based 

.. upon the father's failure to support the 
· child. The father had explained the failure 

was due to a lack of knowledge of the place 
. of residence of the Gishes. We assume this 

explanation was rejected by the chancellor. 

The chancellor's comment that the father 
"seems to have his hands full living in a 
mobile home" did not discuss the uncontra­
dicted testimony of the father (a) that he is 

.regularly employed by the Brunswick Pulp 
and Paper Company; (b) that his gross 
earnings in 1975 were $14,454.13; and (c) 
that he had bought a new four bedroom 

·brick and stucco ranch home into which he 2 

planned to move upon his return to Georgia 
following the trial below. 

The chancellor's expressed basis for the 
award of custody to the stepfather was 
even more terse, being limited to the fol­
lowing: • 

"The Court considers the best interests 
of the child; here the Court finds that 
her best interests will be served by 
awarding her custody to her stepfather, 
the plaintiff, who has shown his concern 
for her in a number of ways." 

[2) We are mindful that the right of a 
parent to the custody of his child will "not 
be enforced inexorably, contrary to the best 
interest of the child," Ross v. Hoffman, 
Md., 372 A.2d 582 [Filed April 25, 1977) but 
"may be forfeited where it appears that 
any parent is unfit to have custody of a 
child, or where some exceptional circum­
stances render such custody detrimental to 
the best interest of the child." Ross v. 
Pick, 199 Md. 341, 351, 86 A.2d 463, 468 
(1952). 

[3] We are mindful also that our review 
of factual findings of the chancellor are 
governed by the "clearly erroneous" stan­
dard fixed by Maryland Rule 1086 and that 
"an appellate court cannot set aside factual 
findings unless they are clearly erroneous." 
Davis v. Davis, Md., 372 A.2d 231, 233 
(1977). The Court in Davis, supra, however, 
distinguished "factual findings" of the 
chancellor from the latter's ultimate conclu­
sion as .to custody, saying at 233-34: 

" . there is some confusion in our 
cases with respect to the standard of re­
view applicable to the chancellor's · ulti­
mate conclusion as to which party should 
be awarded custody. Notwithstanding 
some language in our opinions that this . 
conclusion cannot be set aside unless 
clearly erroneous, see, e.g., Spencer v. 
Spencer, 258 Md. 281, 284, 265 A.2d 755, 
756 (1970) {per curiam); Goldschmiedt v. 
Goldschmiedt, 258 Md. 22, 26, 265 A.2d 
264, 266 (1970), we believe that because 
such a conclusion technically is not a mat­
ter of fact, the clearly erroneous standard 
has no applicability. However, we als·o 
repudiate the suggestion contained in 
some of our predecessors' opinions, see 
e.g., Melton v. Connolly, 219 Md. 184, 188, 

2. The child 's father having remarried, the household would include his wife and her three 
children. aged 11. 14 and 15 years .. ' 
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148 A.2d 387, 389 (1959); Butler v. Perry, 
210 Md. 332, 339~0. 123 A.2d 453, 456 
(1956); Burns i.:. Bines, 189 Md. 157, 164, 
55 A.2d 487, 490 (1947); cf. Ex Parte 
Frantu17.l, 214 Md. 100, 105, 133 A.2d 408, 
411, cert. denied, 355 U.S. 882, 78 S.Ct. 
149, 2 L.Ed.2d 112 (1957) (adoption case), · 
and relied upon by the Court of Special 
Appeals in Sullivan v. Auslaender, 12 Md. 
App. 1, 3-5, 276 A.2d 698, ·700-01 (1971), 
and its progeny, see, e.g., Sartoph v. Sar­
toph, 31 Md.App. 58, 64 & n. l, 354 A.2d 
467, 471 (1976); Vernon v. Vernon, 30 
Md.App. 564, 566, 354 A.2d 222, 224 
(1976), that appellate courts must exer­
cise their 'own sound judgment' in deter­
mining whether the conclusion of the 

. chancellor was the best one. Quite to the 
contrary, it is within the s_ound discretion 
of the chancellor to award custody ac­
cording to the exigencies of each case, 
Miller v. Miller, 191 Md. 396, 407, 62 A.2d 
293, 298 (1948), and as our decisions indi­
cate, a reviewing court may interfere 
with such a determination only on a clear 
showing of abuse of that discretion." ·· 

The Record Below 

[4] The chancellor's opinion had de­
clared that he found "that her best inter­
ests will be served by awarding her custody 
to her stepfather, the plaintiff, who has 
shown his concern for her in a number of 
ways." 

We find appellate evaluation of that con­
clusion impossible because the record below 
produces more questions than answers re­

. specting the fitness of Gish to have custody 
of this ten year old child. The testimony of 
Gish alone developed the following facts: 

James L. Gish, a native of Hagerstown, 
Maryland, was married to the deceased 
mother, Marcia Todd Gish, on September 
15, 1972, in Darien, Georgia. He had previ­
ously been married three times. The first 
marriage lasted six months with no children 
born of the marriage. 'The second marriage 
lasted between two and three years with 

3. The record fails to reflect any light upon the 
question whether the mother having custody of 
those two children would find it easier to re-

RTER, 2d SERIES 

,two children, a boy and a girl, born as a 
result of that marriage. A third marriage 
lasted three months. No children were 
born of the third marriage.~ All three mar­
riages ended in divorces obtained by the · 
wives. Gish explained "it was just a mutu­
al agreement on both parties that we want­
ed it terminated." 

The children of Mr. Gish by his second 
marriage were four and five years old at 
the . time of the hearing below. Asked ·4 

•• 

whether he had always paid child support 
on a regular basis, Gish responded "I've ., 
always paid child support, but not a ~gular 
basis, no. It was easier for me to pay it in .. 
lump sums than it was weekly."3 Contra- ::- : 
dieting that testimony was a subsequent' ~l 
acknowledgment that he had been confined i,, 
upon charges of. non-support "when Marcie _:;f· 
and I was ready to go off on our lioney- ~-
. ":t1·. 
moon." ·.;:..' 

·'· ~· 

More disturbing is his acknowledgment :~ · . · ~ 
that he had not seen his own children for - ~---

• ·:); · 

three years, although he explained that "its ·.J'.'.. 
not because I don't want to." He acknowl- · .. ~ 
edged that there had been unsuccessful :'.fJ; 
court ·proceedings in an effort to see his )~ 
children that culminated in "a stipulation :..·~; 
by the court that I cannot see those kids.'1 ~~., 

He said there was a "court order that pre-_ ~i 
vents [me] from seeing [my] natural chi!· .k 
dren." No explanation appears in the rec- -~ · 
ord for the.entry of such a; stjpulation or for :~: 
the passage of such an order. . :]~· 

Other testimony by a deputy ~heriff of ·7~ . 
Macintosh County, Georgia, where Gish at :~} 
one time had conducted a service station, }~: ­
was to the effect that the latter's reputa- ·4:; ~ 

tion in the community for honesty and in- .~ 
t~grit~ was~'t ~ood. . · · ~~; 

No mvest1gat1on of any kmd was made .~~ 
with respect to the circumstances rtoted ·:;ti;· 
herein. we think some doubt necessanly -~~ 
arises from their recitation as to Gish's fit- -~t 
ness to receive custody of the child as }~~ 
against the claims of her natural father and ;·~ 
he.r maternal gran~mother. That doubt }~:. 
cries out for resolution. : _;i;yf>'_.__ . J.~r~-

ceive her monies in such a feast or famine J$'if 
manner. . ~· ~;~ 

:1 
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Md. 1287 

In such circumstances, we believe it ap­
propriate to make no judgment at this time 
upon the ultimate issue but will remand the 
case without affirmance or reversal for a 
plenary hearing in which the chancellor in 
making his determination as to where the 
best interest·of the child lies, should require 
such investigative report and recommenda­
tions and cause the production of such testi­
mony and other evidence as may be neces­
sary for a fair hearing. Jester, v. Jester, 

Bernard J. COSTER 

v. 
DEPARTMENT OF PERSONNEL, State 

of Maryland, et aL 

No. 1100. 

Court of Special Appeals of Maryland. 

June 14, 1977. 

246 Md. 162, 228 A.2d 829 (1967). Employee, hired under classified ser-
lt may be that the chancellor may desire vice of Department of Personnel, filed 

to utilize the authority conferred by § 201 grievance upon termination of his employ- · 
of the Act to request the appropriate court ment as airport operations manager. While 
in Georgia "to hold a hearing 'to adduce . grievance procedure was in third step of 
evidence, to order a ·party to produce or . five-step procedure, employee filed bill. of 
give ~vidence under other procedures of complaint for injunction restraining appel­
that state, or to have social studies made lees from termini.ting his employment 
with respect to the custody of a child in- pending determination of merits of case. 
vo!ved in proceedings pending in the court The Circuit Court, No. 2 of Baltimore City, 
of this State; and to forward to the court Robert L. Sullivan, Jr., J., entered order 
of this State certified copies of the tran- dissolving temporary injunction, and em­
script of the record of the hearing, the ployee appealed. The Court of Special Ap­
evidence otherwise adduced,· or any social peals, Moylan, J., held that: (1) where em­
studies prepared in compliance with the re- ployee, if successful in grievance procedure, 
quest. The cost of the services 'may be would be entitled to reinstatement and full 
assessed against the parties, or, if neces- back pay for entire period of separation, 
sary, ordered paid by the State." Addition- which relief would have afforded him as 

· ally, the chancellor should issue a request full and complete relief as injunction, em­
for court records and documents from Geor- ployee's allegation of irreparable injury in 
gia under the authority of § 204 of the Act; support of injunction had no foundation and 
should consider the requisites for modifica- under circumstances this was not case for 
tion of an out-of-state decree as required by equity to assume jurisdiction and (2) where 
§ 196, and after the plenary hearing, give allegations of bill of complaint for injunc­
consideration to the question whether the tion were accordingly insufficient, there 
Maryland court is an inconvenient forum was no requirement that answer be filed 
within the meaning of § 189, or justifies before temporary injunction could be dis­
declining jurisdiction in Maryland under solved. 
§ 190 of the Act. Affirmed. 

REMANDED FOR FURTHER PRO-
CEEDINGS CONSISTENT WITH THIS 
OPINION. COSTS TO BE PAID BY THE 
APPELLEE. 

1. Injunction C";:::> 14 
Court of equity reserves its injuncti,ve 

process for protection of property or other­
wise against actual or threatened injuries 
of substantial character which cannot be 
adequately remedied in court of law; that 
is to say; . jurisdiction or power to grant 
injunctive relief .:>hould be exercised only 
when intervention is essential to effectually 
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DEFENDANT'S MEMORANDUM IN SUPPORT 
OF PLEA TO THE JURISDICTION 

Preliminary Statement 

RE 1 IVED AND FILED 

OCT s 19fil 

This cause is before the Court on a petition of the 

plaintiff, Brian Carter Middleton (father), to move the 

Court to change the custody of the infant children of the 

parties, Claire M. Middleton, age 12, and Nichole Amie 

Middleton, age 10, from the defendant, Sheila Joan Middleton 

(mother), to the father. The mother has filed an answer to 

this petition denying its material allegations and has also 

filed a Plea to the Jurisdiction asking that the father's 

petition be dismissed on the grounds that this Court lacks 

jurisdiction or that it should decline jurisdiction . The 

Court heard some evidence on the merits of the case at the 

hearing on September 22, 1981, and then the Court asked that 

before further evidence is presented that counsel prepare 

legal memoranda on the jurisdictional issue raised by the 

defendant. 

Factual Statement 

The facts relevant to the jurisdictional issues are not 

in dispute. In the final decree of divorce entered herein 

in August, 1977, the father was awarded a decree of divorce 

on the grounds of a one year separation and custody of the 

infant children was awarded to the mother. This custody 
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award was in accordance with a written agreement between the 

parties dated May 31, 1977. 

The children, who have dual Anglo-American citizenship, 

have . resided exclusively and continuously in England with 

the mother since the separatfon . of the parties in 1974. 

Since the summer of 1978, the children have spent their 

summer vacations with the father in the United States by an 

arrangement made by the parties and in accordance with the 

agreement and final decree providing for "reasonable rights 

of visitation." 

It was during such a period of visitation in the summer of 

1981 that this petition for a change of custody was filed. 

The moth~r received notice of these proceedin gs in the mail 

on August 25, 1981, and a subsequent phone call to the 

husband and the failure of the children to arrive at Heathrow 

Airport at the appointed time confirmed to the rnother ·that 

the father would not voluntarily return the children to her 

lawful custody as agreed. Subsequently on September 2, 

1981, the mother came to the United States, retrieved the 

children, and returned with them to their home in England 

where they are presently enrolled in school. 

In his petition for a change in custody, the father 

alleges that "significant" changes in circumstances have 

occurred since the Court's award of custody to the mother 

which affects the general welfare and best interests of the 

children. Those allegations include promiscuity exposed to 

th~ children, the mother's intention to separate the children 

over the opposition of the children, and attempts on the 

part of the mother to demean the father in the eyes of the 

children and to frustrate his visitation rights. These 

allegations are denied by the mother in her Answer. 
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The evidence presented by the father to the Court at 

the hearing on September 21, 1981, reveals that he has 

remarried and currently resides with his new wife in a 

condominium in Fairfax County, Virginia . where both of them 

are employed. at United Virginia Bank in responsible and 

lucrative positions. While the children visit with them in 

their home in the summer, they engage in a variety of activitie 

in the neighborhood, . and several people at the hearing 

testified that they function well and comfortably socialize 

with the many children as well as adults in the neighborhood. 

They have taken a vacation with the father and his wife at 

Nags Head, North Carolina, this past .summer and they have 

been provided with clothing and other amenities. The father 

seeks a change in custody and intends to have the children 

l .i ve with him and his new wife and to enroll them in the 

Fairfax County public schools and to have them engage in 

various other social and athletic activities. 

At this stage of the proceedings, the mother has presented 

no evidence. However, cross examination of the husband and 

his witnesses reveals that the mother is employed as a 

teacher's aide at a school in her home town which is also 

the home town of the father. The mother and the children 

reside in a three bedroom apartment which was selected by 

the father for them and which he describes as nice. They 

attend separate schools there because of the difference in 

the grade levels and are functioning well. Claire is first 

in her class and Nichole ranks high, somewhere around third. 

They also engage in a wide variety of activities including 

skating, swimming team, gymnastics, drama and church activities. 

There is no evidence or allegation that there is any physical 

neqlect or mistreatment of the children on the part of the 
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mother, but rather that the children appear to be well, 

healthy, and happy. 

Subsequent to the return of the children to England, 

the mother instituted custody proceedings there for the 

purpose of demonstrating that the English Courts are willing 

. to take jurisdiction over this matter. Certified copies of 

the English Court documents making the children wards of 

that Court are attached heieto, and the defendant respectively 

moves to introduce them as exhibits in this cause. 

Legal Argument 

The jurisdictional issues before this Court turn on the 

Uniform Child Custody Jurisdiction Act ("The Act") which, 

when adopted by Virginia in 1981, made this State among the 

45 which thus far have adopted it. The application of the 

act to a foreign country such as England turns on Code §20-

146 which provides that the general policies of The Act 

extend to the international area. Whether those policies 

would extend to England would turn on a question of comity, 

and as matter of a stare decisis, Virginia has recognized 

its domestic relations laws and procedures as consonant with 

those in our State. Oehl. v. Oehl 221 Va. 618 (1980). 

In the Plea to the Jurisdiction and at the hearing on 

September 22, 1981, counsel for the mother cited authority 

for the proposition that this court is without jurisdiction 

to determine the issue of custody by virtue of the guidelines 

set forth in The Act. Counsel at that time cited and presented 

to Court a copy of the opinion in Howard v. Gish, 36 Md. 

App. 419, 373 A. 2d 1280 (1977). Counsel has subsequently 

found in his research that the opinion in that case is in 

some respects faulty. This was first recognized by a reading . 

of an article entitled "Interstate Custody: Initial and 
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Continuing Jurisdiction," Family Law Quarterly, Volume XIV, 

No. IV, Winter 1981. This authoritative article gives a 

thorough and clear analysis of the concepts of initial and 

continuing jurisdiction in custody matters and is authored . . 

by Brigitte M. Bodenheimer who was the Reporter for the 

National Conference of Commissioners on Uniform State Laws 

which led to the adoption of the Uniform Child Custody 

Jurisdiction Act in the 45 states. Professor Bodenheimer 

also served- as the United States Delegate to the Hague 

Conference on Private International Law. which framed a 

Convention on the Civil Aspects of International Child 

Abduction. A copy of this article is attached hereto for 

the Court and counsel for the plaintiff and made a part of 

this memorandum. 

This analysis and further research has led counsel for 

the defendant to conclude that the proper basis for objecting 

to this Court's jurisdiction is to ask that the Court decline 

jurisdiction pursuant to VA Code § 20-130 rather than to 

assert that this Court lacks jurisdiction over this subject 

matter. 

Another clear and complete analysis of the application 

of The Act where the issue of continuing jurisdiction arises 

when modification of a custody decree is being sought can be 

found in William L. v. Michele P., 46 N.Y.S. 2d 477 (1979) 

where the facts closely parallel those in this· case. A copy 

of that opinion is also attached to and made a part of this 

memorandum. 

In that case, the mother had been awarded custody 

pursuant to an agreement between the parties and while she 

was still residing in New York. Subsequently, and with 

permission of the New York Court, the mother left that state 
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with the children and her new husband to take up residence 

in another state. Thereafter she was again divorced, moved 

to a third state, remarried for a third time, moved to a 

four~h state and divorced again. The father of the children 

had . been seeing them during the summers of 1976 and 1977, 

and in the summer of 1978 they were with him for an even 

longer period in order to avoid exposing the children to the 

turmoil of the throes of the mother's third divorce. It was 

during that summer period of visitation that the father 

filed a petition in the New York Court for a change of 

custody alleging a material change in circumstances, to-wit, 

that the mother was unstable as evidenced by her multiple 

marriages and changes of residence and that the children ' s 

wellbeing was being threatened by the conduct of the mother's 

third husband and the divorce uphe.aval. The mother, who 

then resided in Mississippi, objected to the jurisdiction of 

the New York Court. 

In its analysis, the New York Family Court opined that 

it did have jurisdiction over the dispute by virtue of the 

criteria set forth in The Act (Va Code § 20-126 A. 2.) William 

at page 480. However, the opinion went on to analyze the 

application of the concept of forum non conveniens (VA Code 

§ 20-130) to the facts before it. William L. at page 481. 

The Court concluded that it would decline jurisdiction and 

defer to the Court in Mississippi because: 

(1) That Mississippi was the home state of the children. 

(2) That Mississippi had a closer connection with the 

children and their family or with the children and one or 

more contestants, New York . having" ... had only scant contact 

with the children since they left the State shortly after 

the divorce was granted in 1974-a sum total of three summer 
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visitation periods before the petition was filed." William L. 

at page 482; 

(3) That substantial evidence was more readily available 

in Mississippi because of the nature of the husband ' s allegation 

Under the law in New York (as in Virginia), the father would 

be required to allege and prove that the mother was unfit in 

order to support a change in custody. Obviously, the sources 

of such evidence would most likely be located in Mississippi 

and not in New York. 

(4) That there would be a hardship on the mother who 

had limited financial resources to defend proceedings in New 

York whereas the father was in somewhat superior economic 

circumstances and would be more able to bear the expense of 

defending the case in Mississippi. 

(5) That the acts avowed purpose to prevent the evil 

of retention of the children by one parent after a period of 

visitation, which in turn invokes subsequent resort to 

reciprocal tactics by the other parent, would best be served 

by deferring to the Court in Mississippi . (Note here that 

on page ~84 of the opinion, Note 2, Professor Bodenheimer is 

cited as the principal draftsman of the Uniform Child Custody 

Jurisidiction Act and as an authority on the purposes of The 

Act) . 

(6) That the security and stability of the free interstat 

movement of the child.ren would not be promoted if the New 

York Court exercised jurisdiction, and that the risk of 

abuse of interstate visitation rights would be drastically 

reduced if the other state decided the matter, no matter who 

prevailed. 

Each and every one of the foregoing reasons exist in 

the case at bar, and counsel will only point out that this 

case has an additional factor that militates for declining 
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jurisdiction in favor of the English Court. That fact is 

that the children a.re physically present in England whereas 

the children in the New York case ~ere present in New York 

. rather than in Mississippi . 
. 

Considering the fact that under Virginia law and The 

Act, the children's best interests are paramount, counsel 

would also point out the prospects of the f uture if this 

Court . were to exercise jurisdiction. If this Court determines 

that the father . should be awarded custody, there is very 

little, if any, prospect that the mother will be allowed to 

have the children visit with her in England because the 

father would constantly be fearful that the mother would try · 

to reciprocate his actions by refusing to return them to the 

United States. If the English Court makes such a determination, 

there would be no difficulty in enforcing its decree and 

enforcing a return of the children to the United States 

after the conclusion of the period of visitation with the 

mother. On the other hand, should this Court take jurisdiction 

and determine that there should not be a change in custody, 

the mother would always be fearful of allowing the chi ldren 

to return to the United States for visitation with their 

father. It is obvious from the father's own evidence that 

the children enjoy these periods of visitation and the 

mother, contrary to what the father alleges, does not want 

them to lose contact with him. 

Conclusion 

Counsel has provided copies of Professor Bodenheimer's 

article and the New York case because they provide not only 

support for the defendant's position, but acorrect analysis 

of the Uniform Child Custodj Jurisdiction Act. That analysis 

is based on the remedial purpose of The Act which is to 
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avoid jurisdictional conflicts over a very serious matter 

that affects . the lives of innocent children. Although not 

every case can be resolved by the standards set forth in The 

Act, cases such as this one clearly can be decided by those 

standards, the purpose of The Act can be served, and the~ 

welfare and best interests of the children can be promoted. 

Accordingly, the defendant respectively prays that this 

Court decline jurisdiction and defer to the jurisdiction of 

the English Court for a determination of the plaintiff's 

motion for a change in custody ; 

Donald K. Butler, p.d. 
Morano & Butler 
526 North Boulevard 
Richmond, VA 23220 

SHEILA J. MIDDLETON 
~--

CERTIFICATE 

I hereby certify that a true copy of the foreoing 

Defendant's Memorandum in Support of Plea to the Jurisdiction 

was mailed, postage prepaid, this 2nd day of October, 1981, 

to B. VanDenburg Hall, Esq., Suite 400 Equity Building, 4085 

Chain Bridge Road, Fairfax, VA 22030, counsel for the plaintiff. 

0~1£h=---
Donald K. Butler 
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Brigitte M. Bodenheimer 

SEPTEMBER 27, 1912-JANUARY 7, 1981 

Life is like a breath: 
Our days are but a passing shadow. 
0 teach us how to number them 
That we may attain a heart of wisdom. 

\ 

Brigitte, our teacher, had such a heart. Her love and respe~t for peo­
ple were the cornerstones of her life and work. For this wisdom,_ she is 
renowned both here and abro~d. As a scholar, Brigitte was blessed 
with a brilliant mind, a distinguished heir to her distinguished 
parents-Ernst and Marie Levy. Her insights were swift and sure; her 0 

\, 
research was impeccable; her writing was always creative and con-
structive. Never strident, she was an activist, a reformer .and a 
feminist in the best sense of the terms. Her power lay in the force of 
her idcus, her quiet tenacity, and her sophisticated knowledge of peo­
ple and institutions. Small wonder that such distinguished colleagues 
as Professor Olive Stone of England and Professor Wolfram Miiller­
Freienfels of Germany considered her work to·represent the finest in 
American family ta:w scholarship. 

Her writings and reputation reflect much more than her mastery of 
the law; they are a lasting tribute to her human qualities. Brigitte tru­
ly believed in the dignity of the individual and in our capacity to do 
good. No Pollyanna, she also recognized and accepted human fail­
ings and the ways in which we are capable of harming ourselves and 
others. Yet she was an idealist and optimist, ever ready to find the 
good. 

Brigitte wove together in rare fashion her personal and profession-
. al lives. Her father was a distinguished legal scholar, as is Edgar. Her 
years with him; their children, Pe,;:r, Tom and Rosemarie; and the 
Levy and Blau families were marked with deep personal satisfaction 
and . accomplishment for each family member. Peter's work in 
physics, Tom's in ipedicine, and Rosemarie's in English made her 
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proud. But here, too, it was their personal qµalities and the joys that 
they and her grandchildren shared with her that brought her the 
greatest happiness. To Edgar, she remarked last week that it is the 
quality, not the length, oflife that matters. All who have known them 
would agree that their marriage, their family, and their professional 
Jives have been of the finest. · 

Brigitte turned even her sorrows to good use. In a comment she 
made to me last summer, she may have revealed something about 
herself and the many transitions and challenges that marked her 
years in Germany and this country. She said ofanother, "1'!'ow I know 
w1 '1e is so good and so kind. One must suffer to learn compassion." 

··r-.e'r example has inspired many. A student wrote, "Her courage 
rnade me more courageous, her warmth made me more human, her 
kindness was appreciated and her smile made me glow." Her legacy 
remains-in her •hildren and grandchildren, her students and 
friends, and in her work on retirement plans; juvenile and concilia­
tion courts; and adoption, marital property and custody law. She 
reached her crowning professional achievements during her years 
here in Davis. Concerned for children whose parents took the law in 
their own hands, she tackled the problem of child snatching. Her 
work as Reporter for the National Conrcrence of Commissioners on 
Uniform State Laws led to a model law now enacted in forty-five 
states. Rarely has a Uniform Act received such rapid acceptance. As 
Professor Friedrich Juenger noted yesterday, "Of all the people con­
ee ·d .with conflict of laws, Brigitte is the only one in recent years 
whuactually did something to make things better." With imagina­
tion and daring she built a system that decides which court should 
hear custody matters, provides for cooperation between the courts of 
different states and countries, and prevents a parent who uproots a 
child from taking advantage of their new location. Now, decisions 
once entered are honored elsewhere and parents must resolve their 
disputes in a way that is best for the child. 

This remarkable work prompted Brigitte's choice as U.S. delegate 
to the Hague Conference on Private International Law, which this fall 
framed a Convention on the Civil Aspects oflnternational Child Ab­
duction. Her views and her role were central to the proceedings and 
its final product bears the mark of her expertise. In December, the 
State Department's Study Committee un~nimously recommended 
th at the Department seek this country's ratification of the Conven-
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Never one to rest when there was work to be done, Brigitte sought 
the enactment of a complementary federal bill. How pleased she was 
to learn last week that Senator Wallop's Parental Kidnapping 
Prevention Bill was signed into law by the President on December 

.29th. 
Her life was rich, rewarding and full-so full that we used to laugh 

\as we who spent so many hours in offices just across the hall had to 
1 
make appointments to insure that we would see one another. But she 
was never too busy to help someone, whether the problem was large or 
small, legal or personal. She brought true meaning to the words pro 
bono publico-for the public good-and the number of people whom 
she aided both through her writing and through personal involve· 
ment is legion. We who knew this remarkable woman wilt forever 
treasure our memories of her gentle humor, her warmth and dignity. 
Last weekend, I wrote to Brigitte in the hospital, wanting to ex pres! 
my gratitude for the profound meaning that these years togethe1 
have had for me. Although I wrote for myself, I know that my word! 
carried the feelings of many: I Jove you, Mother, Friend, Mentor 
Sister, Colleague. 

Our achievements make our lives immortal 
Though our span of years on earth be ended. 
Love and faith and righteous, steadfast striving 
Leave their imprints in the hearts of loved ones. 
Brick nod stone and steel that gird our structures, 
All must crumble, in their time be shattered. 
Naught remains of all our pride and vaunting 
Save our blessed deeds that are eternal. 
When the memories of our dear departed 

· Spur us on to nobler aspiration, 
In our hearts they live enshrined forever, 
Though removed from earthly habitation. 
When hypocrisy and hate we banish, 
When our efforts loose the bonds of evil, 
When we feed the hungry, clothe the naked, 
Strive for peace, for righteousness and justice­
Yea, 'tis then that we become immortal, 
Deathless, timeless, Jiving on in others. 

Davis, California 
January 9, 1981 ' 
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Interstate Custody: 
Initial Jurisdiction and Continuing 
J urisdictlon under the U CCJ A 

BRIGITTE M. BODENHEIMER* 

With the recent adoption of the Uniform Child Custody Jurisdiction 
Act in many new states, raising .total enactments to 44, 1 it is 
necessary once again to bring to mind what the Act was intended to 
accomplish and how it goes about doing so. J 

' ~ 

It will be recalled that for a long time child snatching prior to or 
after a custody decree was quasi-accepted behavior, somewhere in a 
no man's land of the law. Legal rules played into the hands of per­
sons engaged in such practices. Child custody could be awarded or 
modified in any state where the child was physically present, 
whether or not another state's custody decree had been violated or 
proceedings were pending or ready to be commenced in the child's 
home state. Existing custody determinations could be reopened 
elsewhere and relitigated on the merits, and the child's "best in­
terests" were often assessed differently by a judge in the new state. 
This state of the law not only encouraged kidnapping and the reten­
tion of children after out-of-state visits; it also led to jurisdictional 

•or. jur. 1934, University of Hcldelbera; LL.B. 1936, University of Wuhlngton. Professor 
or Law Emerita, Unlvcnlty of California, Davis. 

I. As of the summer of 1980, jurisdlc:tlons without the Uniform Act were: Manachusetts, 
Mlulsslppl, New Medco, South Carolina, Texas, ·west Virginia, the District or Columbia, 
Puerto Rico, and the territories of the United States. But note that Texas has adopted some im· 

· · port ant provisions of the Act. 
2. See generally Bodenheimer, Progreu under tire Uniform Clrild Custody Jurisdiction Act 

and Rm111i11in1: Problems: Punitive Drcreu. Joint Custody. and Exceui,•e ModijicationJ. 65 
CAL. L. U!!v, -978 (1977); Foster and Freed, Child S11u1e/i;,,g 1md CuJtodi1il Fii:hu: The C111e 
for th~ U11iform Child Custody Jurisdiction Act, 28 HASTINGS L.J. IOI I (1977). 
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competition between several states, keeping the lives ·of many 
children in constant turmoil.> 

The Act is a remedial law that, is designed to eliminate the objec­
tionable features of the prior law. Since it breaks new legal ground, 
the Act spells out its objectives at some length and exhorts the 
courts to interpret epch of-its provisions in light of its remedial pur­
poses. 4 

The UCCJA plugs three major loopholes of the prior law: in the 
first place, it eliminates jurisdiction based on the physical presence 
of the child; 5 second, it prohibits modifications of custody decrees 
of ~ther states, with very limited exceptions;' and third, "it requires 
su_.nary enforcement of out-of-state custody decrees. 7 

· 

The Act replaces multiple and concurrent interstate jurisdiction 
with strictly limited jurisdiction. Initial jurisdiction and modifica­
tion jurisdiction• are treated differently. Initial jurisdiction is 
primarily in the home state of the child; the state where the child 
lived for six months prior to the proceedings.• Home state jurisdic-

a'J tion is extended for an additional six months if the child has been 
O removed from the state.• Jurisdiction can also be in a state which 

has a "significant connection" with the c.hild and family; but this 
jurisdictional test is qualified by tl~e rule against "physicitl 
presence" jurisdiction. In other words, presence of the child for a 
visit or with a snatching parent negates "significant connection" 
jurisdiction. 10 

. Y.•risdiction to modify an existing custody decree is reserved for 
th.. .. ...State that rendered the decree. According to Section 14 of the 
Act, o(her states "shall not modify" that decree. In other words, 
they must respect the continuing jurisdiction of the prior state, 
which is exclusiv~. Continuing jurisdiction ends only if all the par­
ties and the child have taken up residence in other states, or if the 

. 3. See Prefatory Note to UCC/A , 9 UNIFORM LAWS ANN. l l l (1979); Fleck, Child Snatching 
by Parents: Wlrat Legal Remedie1 for "Flee and l'lea "?, SS CHl.·KENT L. Rev. 
303 (1979). 

4. UCCJA § l and Commissioners' Note. 
S. UCCJA § 3 (b). 
6. UCCJA § 14. 
7. UCCJA §§ 13, IS. 
8. For u definition of "honic slQtc," sre UCCJA § 2(5). 
9. UCCJA § J(u)(I). 
10. UCCJA §§ 3(a)(2) and 3(b). 
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state of the decree has declined to exercise its modification jurisdic­
tion.11 

These major rules are supplemented and reinforced by provisions 
relating to informational requirements, emergency jurisdiction, the 
application of the clean hands doctrine and the inconvenient forum 

. rule, the imposition of costs. and a variety of rules to bring about 
\communication and assistance between the courts of different 
states. The Act is not reciprocal, that is, recognition and enforce-
ment is due to the custody decree of a non-UCCJA state if that 
decree "was made under factual ·circumstances meeting the 
jurisdictional standards of the Act. "IJ 

This article wilt concentrate its attention on the differing rules 
governing initial jurisdiction and· modification jurisdiction, the 
Act's mechanisms to prevent jurisdictional conflict, and the manner 
in which these rules and mechanisms have thus far been applied by 
the courts. 

Initial Jurisdiction 

A. Pre-DecrN! Child S11t1tchi11g 

Frequently, children arc surreptitiously removed to another state 
prior to uny custody litigation or pending custody proceedings; or 
they fail to be returned at the end of an agreed upon out-of-state 
visit prior to litigation. The Uniform Act generally withholds ju­
risdiction from the state of refuge and confers jurisdiction on the 
state of the child's former home. 

1. LACK OF JURISDICTION OF STATE OF REFUGE 

Most of the case law under the Act denies the snatching parent ac­
cess to a court in the state where the child is surreptitiously taken or 
detained prior to any custody decree. 

In Marriage of Ben· Yehoshua, u for example, a mother brough1 
three children to California, ostensibly to visit her mother, but twc 
weeks later filed an · action for s.eparation and custody which wa~ 
subsequently converted to dissolution proceedings. The court held 

11. UCCJA G 14 and Commlssloncn' Note. 
12. UCCJA § 13. 
13. 91 Cul. App. 3.d 259, IS4 Cal. Rptr. 80 (1979). 
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that California had no jurisdiction under the UCCJA. since the 
children were merely physically present in the state. :The presence of 
the mother and grandmother in the state did not help to meet the 
"signi~cant connection" test of jurisdiction since that test requires 
"maximum rather than minimum contact with the state" and "is 
intended to limit jurisdiction rather than to proliferate : it. " 14 

Neither did the father's general appearance confer subject matter 
jurisdiction denied by the Uniform Act. u 

Under similar circumstances, Bacou v. Baco11" barred a father 
from access to a court in Michigan. The father had removed his son 
f'""'lt California, the state of the matrimonial domicile, while custody 
r-Jceedings were pending there. Not only was the trial court pre­
cluded from exercising jurisdiction because of the pendency of a prior 
proceeding in another state, the court held, but Michigan completely 
lack~d jurisdicti!m .under the Uniform Act. The boy was merely 
phys1c~lly p~es:nt in the state. The fact that he had been attending 
school 10 M1ch1gan for a few months and was living with his father 

a"J and an aunt did not amount to the "maximum contact" required to 
.,_. satisfy the "significant connection" basis for jurisdiction. Michigan 

could only have claimed jurisdiction "by exaggerating its minimum 
contacts," the court said; it added that it will "refuse to distort the in­
tent and plain meaning of the Unifon~1 Child Custody Jurisdiction 
Act to allow this state's assertion of jurisdiction. " 11 

The Illinois decision of Custody of Holma11 11 likewise denied 
j·· .. ;sdiction to determine custody in the case of a mother who had sur­
'""dtiously brought a child from their home in Texas prior to custody 

14. Id. at 83, 84 n.3, as; 
15. "1:he exclusive method of determining subject matter jurisdiction In custody.coses •• , 

ls the. Un.t~orm Child Custody Jurisdiction Act. The provisions of the Act supersede any con· 
tral")' dccmonal and statutory laws ..• , Accordingly, authorities , •• predating the • , , Act 
ar~ In apposite ... there is no provision in the Act for jurisdiction to be established by reason 

·of l~e presence of the parties or by stipulation or consent." Id. at 83. Regard Ins this point of the 
~cculon, I~ sl~ou~d ~e noted that ce~aln prior criteria for subject matter jurisdiction, such as 

personal Jumd1c1ton over the parties engaged In the cuuody controversy," listed by Restate· 
me11t (Second) ofC011jlict of Laws§ 79(c), have been eliminated by the Uniform Act. Sherrerv. 
Sherrer, 334 U.S. 343 (1948) _is not applicable to child custody jurisdiction, directly" or by 
analogy. See Bodenheimer, Divorce and Child Custody Jurisdiction Don '1 Always Mix, THE 
AovocATE, Idaho Stale Dar, Sept. 1979, p. 2i Bodenheimer, supra note2, at998-1000; Foster 
and Freed, supra note 2, at 1022-1023. Si:11 also Marriage of Hopson 168 Cal Rptr 345 350 
Cal. App. (1980). ' ' ' ' 

16. 6 FAM. L. Hi:r. 2709 (Mich. App. 1980). 
17. Id. at 2710, 
IS. 77111 . App. 3d 732, 396 N.E.2d 331 (1979), 

' \ 
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litigation. Although mother and child had been in Illinois for a few 
months and there were apparently some relatives in the state 
"significant connection jurisdiction" was absent in view of the rul~ 
against physical presence jurisdiction. 

In contrast to these decisions, which carry out the letter and spirit 
of the Act, Weinstein v. Weinstein, another Illinois case, accepted 

· jurisdiction in a pre-decree child-snatching case." The family had 
' moved from Illinois to Mo~tana in 1975. In 1978, the couple agreed 

that the father would take the children to Illinois for a two-week visit 
with his parents and then return to Montana to file for divorce. The 
mother accompanied them to the airport where the father purchased 
round-trip tickets. One day before the scheduled return toMontana, 
the father advised the mother that he was remaining in Illinois with 
the children and would file for divorce there. A few days later the 
father commenced dissolution and custody proceedings in Illinois. 
The mother petitioned for the same relief in Montana two days later. 
The court considered it significant that the Illinois action was filed 
first. 10 However, since there was no legitimate basis for jurisdiction i11 
Illinois, Montana was under no obligation to decline the exercise ol 
its admitted home state jurisdiction.11 The court's attempt to justif) 
"significant connection" jurisdiction on the ground of the parties 
former residence in Illinois, the presence of the grandparents, anc 
the father's intent to remain in Illinois, fall far short of ovcrcomin1 
the rule against "physical presence" jurisdiction. The court als< 
refused to apply the clean hands provision of the Act. 

If other courts of the state should follow the Weinstein ruling, II 
linois might find itself in the position of a haven state for pre 
litigation child abductors who happen to have relatives in the stat 
and may perhaps count · on special con~ideration as residents o 

19. 6 FAM: L. REP. 3075 (Ill. App. 1980). For a similar result. see Thornlow v. Thornlm1 
576 S. W .2d 6~7 (TeK. App. 1979) (cert. denl~d. 1980), but this case preceded the adoption b 
Texas of Section J or the UCCJA c1cludina subject matter jurisdiction based on physic• 
presence of the child. 

20. This foci would have relevance only If Illinois had "jurisdiction substantially In confo1 
mity with (th~) Act." UCCJA I 6(a). See Vanneck v. Vanneck, 49 N.Y.2d 602, 427 N. Y.S.2 
735 (1980), drscuued In tCJtt accompanylns notes 43-46. 

21. The court criticized the trial courts of both states for failure 10 communicate with coc 
other pu~suant lo S~cllon 6 of lhc Uniform Act. On the quc~tlon whether Muntuno. would hn 
been obilg11tcd to lnttlate contact with a state that lacked jurisdiction under the Act, uc text a' 
companying notes 47'.51, lrtfra. 
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former residents. 22 However, other states are likely to withhold 
recognition from custody derees rendered under such circumstances 
because of failure to meet the Act'.s jurisdictional prerequisites. n 

2. EXTENDED HOME STATE JURISDICTION 

In order to deter pre-litigation kidnapping, the UCCJA not only . 
rejects jurisdiction o( the state of refuge, but continues home state 
jurisdiction for six months after the child's removal or retention~ That 
state alone has jurisdiction. 14 If the child was visiting out-of-state 
during the parents' informal separation, the six-month period runs 
from the failure or refusal to return the child at the appointed time. If 
th1. )Id had no home state, there will often be "significant connec- . 
tio~' jurisdiction in the state from which the child was taken. 25 That 
jurisdiction can continue longer than six months after the child's 
departure. 

The best way for"t:he deprived parent to proceed is promptly to in­
stitute custody proceedings in the home state after the child's depar­
ture or retention. Notice must, of course, be given to the absent 

~ parent; but it is not necessary to wait until the whereabouts of that 
parent and child are known. Efforts to impart notice reasonably 
calculated to give actual notice suffice. 26 The court may order that 
the notice ''include a statement directing that party to appear per­
sonally with or without the child and declaring that failure to appear 

. may result in a decision adverse to that party."21 This provision is 
designed to aid the court in obtaining evidence from both sides. If the 
ab. ; parent does return for a hearing, he or she has the opportunity 
~ 

to explain why the child had been removed21 and to offer other 
evidence that may convince the court that an award of custody to the 

22. Although courts arc becoming increasingly conscious of the necessity In custody cases to 
"counteract this local advantage" (Fry v. Ball, 190 Colo. 28, 544 P.2d 402 (1975) ); "to avoid 
provincialism" (Trujillo v. Trujillo, 378 So. 2d 812 (Fla. App. 1979) ); and to resist offering "a 
home court advantage" (Neal v. Superior Court, 84 Cal. App. 3d 847, 148 Cal. Rptr. 841 
(1978) ), the unfortunate tendency to favor the local petitioner is still 11pp11rcnt in some decl· 
sions. But see People ex rel. Loeser v. Loeser, 51111. 2d 567, 283 N.E.2d 884 (1972), note 31 
infra. 

23. See UCCJA § 13; Van Heren v. Van Heren, 6 FAM. L. REP. 2076 (N.J. Super. 1979). 
24. UCCJA § J(a)(l) . 
25. The family may not have lived a full six months In the state. 

. 26. UCCJA §§ 4 and S 1111d Commi~duncn' Notes. · 
27. UCCJA § 1 l(b). 
28. Some child snalchings arc meritorious. A parent may have fled with the children to pro· 

tccl them from violence or other intolerable conditions in the home, 
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child snatcher is in the best interests of the child. u If that parent docs 
not appear, his or her chances of gaining custody arc slim, unless 

·there is ~trong evidence that the other parent is unfit. The decree 
rendered by the court is enforceable in all states which have 
adopted the Act. 
. In Kraft. v. District Court, 30 for example, the father had filed for 

divorce and custody in Nebraska after the mother had left the state 
whh their child. The mother was notified, but failed to participate 
in the proceedings. The judgment giving custody to the father was 
held entitled to recognition and enforcement in Colorado. H 

The Uniform Act provides that a custody decree rendered by a 
court in a state with subject matter jurisdiction binds all parties who 
have been duly notified and given an opportunity to be heard. The 
Act does not require personal jurisdiction over an absent party. u 

3. DELAYED PROCEEDINGS AT HOME: 
USE OF CLEAN HANDS OR INCONVENIENT 
FORUM RULE IN STATE OF REFUGE 

If the parent who is left behind fails to commence proceedings at 
home within six months, the state of refuge technically speaking has 
become the new home state of the child. However, the snatching 
parent who petitions for an initial custody decree there will often find 
the doors of the court closed because he or she came to court with 
"unclean hands, " 33 or because the exercise of jurisdiction would con­
travene a major purpose of the Act, which is deterrence of "unilateral 

29. The removal of the children from the slate ls one factor among others considered by the 
courts. 

30. 197 Colo. 10, 593 P.ld 321 (1979). 
31. To the same effect, see the pre·UCCJA case of Peoplcex rd. Loeser v. Loeser, 51 Ill. 2d 

567, 283 N.E.ld 884 (1972) (habeas corpus without evidentiary hearing issued to enforce the 
father's custody under Indiana decree where the mother had removed the child to her par~nls 

· In Illinois prior to Indiana proceedings). 
· 32. UCCJA § 12. A custody judgment entered u parte without notice Is not entitkd to 

recognition by other states under the Act. Su Olson v. Priest, 193 Colo. 222, 564 P.2d 122 
(1977). On the quc~tion of personal jurisdiction, see Bodenheimer ond Neclcy·Kvarmc, 
Jurisdiction over Child Custody a11d Adoption after Shaffer and Kulko, 12 U. CAL D. L. l{fv. 

229 (1979). Accorcl. Developments in the Law-the Constit11tio11 and the Fon&ily. 93 H AllV. L. 
REV. 1156, 1246-48 (1960). See also Goldfarb v. Goldfarb, 6 FAM. L. HEP. 2637 (Ga. l<Jt!O) 
(minimum nexus with child sufficient). Contra, Pasqualone v. Posqualonc, 6 FAM. L. ni:r. 
2744 (Ohio 196(1) but the court lntim11ted th11t the result would have been different if the en lire 
UCCJA had been adopted by Illinois at the time of the Illinois custody jud11mcnt in question. 
(Only Section 3 of the UCCJA w11s part of Illinois law at the time.) 

33 •. Under UCCJA § 8(a). 
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removals of children undertaken to obtain custody awards;"34 

However, if the new home state. s~ould for any reason decide to ex­
ercise its jurisdiction nonetheless, >5 and the former home state also 
assumes jurisdiction on the basis of its "significant connection," the 
potential exists for jurisdictional conflict between two states in initial 
custody proceedings. >6 · 

B. Pe11de11cy of Simultaneous Initial Proceedings and the 
Duty to Comnumicate 

It is possible, as has just been shown, that two statc:s have overlapping 
jurisdiction at the initial jurisdiction stage. One state may be the 
d . 's home state and the other has significant contacts with the 
ch'ncf and family. Even at this stage (as distinguished from post­
decree proceedings when modification jurisdiction is generally ex­
clusive), )7 concurrent jurisdiction should be rare. If "significant con­
nection" jurisdiction will be as restrictively interpreted as the Act . 
demands, especially "'.:hen a pre-decree abductor seeks custody in the 

a"; state of refuge, u jurisdictional conflict would seldom arise. Yet, 
C,., there are some legitimate instances of overlapping initial jurisdiction. 

For example, if a family had just moved to a new state and had lived 
there for exactly six months, there may still be strong ties and impor­
tant evidence in the state of prior residence to justify significant con-
nection jurisdiction. >9 · 

It is a major concern of the Act to ward off the possibility of con­
flicting custody decrees in two states. To this end, the UCCJA uses a 
cc ...____,, ination of three devices. First, it places an obligation on the par­
ties to inform the court of the pendency of any custody proceeding in 
another jurisdiction. Second, it requires the courts involved to com­
municate and consult with each other so that the proceedings will go 

34. Under UCCJA § 7(c)(S) in combination with§ l(a)(S). See Cole, Child Stealing: When 
10 Tell a J11dge No110 Enrcise Jurisdiction, l FAM. AovOCATE34 (F11111978). 

JS. See, e.g .. /11 re Severn, 6 FAM. L. REP. 2461 "(Colo. App. 1980) (Colorado anumed 
jurisdiction after father rand children h11d lived there for eight months during the parents' 
separation. However, it was not clear to the court whether this length of time exceeded the 
period 11grccd to by the parties.) . 

36. /11 re Severn, id .• the· mother subsequently filed an action In Florida, the former home 
state of the children. 

37. Under Seel ion 14 of the UCCJA the litnh: of the decree hu continuing Jurisdiction. Si:e 
· .part II of 1hh article. · 

38. St·e text accompanying notes 13-18, supra. 
39. However, if there Is an clement of bad faith lnvolvc<l In returning the children to the 

former home state, that stale may well decline jurisdiction. See, e.g .. the facts In Mort v. Mort, 
365 So. 2d 19-t (Fla. App. 1978). 
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forward in only one, the more appropriate forumj third, if the ques­
tion is not resolved, it applies the priority-of-filing rule. 

1. INFORMATIONAL REQUIREMENT 
Section 9 of the Act requires each party to give information under 
oath on, among other things, any past or pending proceeding con­
cerning the custody of the child involved in the present proceedings. 
This is an exceedingly important provision since the Act cannot 
properly operate without this information. 40 At least one court has. 
held that compliance with this section is jurisdictional, that is, non­
compliance voids the entire proceedings. 0 

2. THE JUDICIAL DUTY TO COMMUNICATE 
In Va11neck v. Vmmeck 41 the New York Court of Appeals gave an il­
luminating interpretation of Section 6 of the UCCJA, 0 stressing the 
importance ofinterstate judicial communication in an initial custody 
case with overlapping jurisdiction. 

1 
r 

Prior to any litigation, the wife in Vanneck took the children from \..! 

New York to the family's second home in Connecticut and com­
menced divorce and custody proceedings there. Two weeks later, the 
husband filed an action in New York seeking the same relief. The trial 
court in New Yark issued an injunction restraining the wife from 
prosecuting the Connecticut action. The court of appeals held the in­
junction to be inappropriate under the UCCJA. "Given the pendency 
of the Connecticut action," the court said, the trial court should have 
been concerned not with the question "whether New York hadjuris­
.diction to determine the custody dispute .•.. Rather, at that stage 
of the proceeding, the focus of inquiry should have been whether 
Connecticut was 'exercising jurisdiction substantially in conformity' 
with [the Uniform Act]."44 

40. See Frumkes and Elser, The Uniform Child Cu1tody Jurisdiction Act: The Florida Ex· 
perience, 53 Fu. B.J. 684, 686 (1979). 

41. Pasqualone y," Pasqualone, 6 FAM. L. REP. 2744 (Ohio 1980). Su also Paltrow v. 
Paltrow, 37 Md. · App. 191, 376 A.2d 1134 (1977); Moserv. D11vis, 364 So. 2d 521 (Fla. App. 

. 1978). . 
42. 49 N.Y.2d 602, 427 RY.S.2d 735 (1980). 
43. Section 6 provldeli that a court sl1111l not exercise Its jurisdiction under the Act "if at the 

time. of filing the petition a proceeding c;oncernlng the CUlitody of the child was pending in a 
court of another 5t11te exercising Jurisdiction substantially In conformity with this act ... , " 
and requires that the action be U11yi:d pcndl1111 communication with the other court concerning 
the more appropriate forum. 

44. 427 N.Y.S.2d at 739 .. 
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Since Connecticut's claim to jurisdiction ~as at least "colorable," 
considering the children's prior ties with that state, 4 ~ the court in· 
sisted that "a New York court m.ust heed the statutory command to 
defer adjudicating the dispute and communicate with the foreign 
court." New York's "unilateral decision to exercise jurisdiction and 
prevent Connecticttt's exercise of jurisdiction is contrary to the 
avowed purposes of the legislation adopted by both · states. Rather 

. than promote cooperation between courts, it fosters the very jurisdic-
tional competition sought to be avoided. " 46 · 

One question remains. Suppose the children in a case similar to 
V"'111eck had no previous connection with State X, and "the mother 
h~_,1 simply run off with them to her parents' home in that state to 
petition for custody before the father could file his suit in New York. 
Obviously; State X would have no jurisdiction. 41 Should that state 
nevertheless proceed to hear the case, the question is, in the words of 
the Va111zeck c6t1rl, "whether the pendency of proceedings in a forum 
totally lacking a jurisdictional predicate would mandate t~at a New 

O"J York court suspend its action for purposes of communicating with 
~ the other court . " 0 Van11eck had no need to answer that question and 

did not do so. But it did point to the UCCJA's strong policy against 
simultaneous proceedings which might warrant some action. · 

·Considering this policy of the Act tog~ther with Section 6 in its en­
tirety, 49 it seems that the pendency of "''Y simultaneous proceeding 
may require some communication between the courts. Where one of 
tl-"' courts has no legitimate claim to jurisdiction, the other court 
\,_ .,ld simply point this out and add that any decree emanating from 
unauthorized proceedings would not be entitled to recognition under 
the UCCJA. so The Act's mandate to communicate and lend in· 
terstate judicial assistances• could well encompass an educational ef· 
fort on the part of a court with greater familiarity with the UCCJA to 

45. The court emphusizcd , however, that significant connection jurisdiction (which Con· 
nccticut seemed to claim) requires "maximum rather than minimum contacts with the State" 
and that "the legislative design to 'limit jurisdiction rather than to proliferate it'" must be 
heeded. Id. 

46. Id. 
47. The children's presence with the snatching mother would.not suffice. See text accompa· 

nyini: notes IJ-18, s11pru. 
48. 427 N. Y.S.2d at 7J9. 
49. The duty to communlcntc Is Imposed on the courts of both 1tates, regardless of the 

chronology of filing. See UCCJA § 6(c), lnsl sentence, and Commissioners' Nole. 
50. See UCCJA § IJ. 
51. See, r.R .. UCCJA § 1(2) and (8) . 

\ 
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furnish information to a court in a more recent UCCJA state. 
Direct communications between courts by letter or telephone have 

already resulted in the resolution of jurisdictional questions in a 
number of reported cases. 51 

3. THE PRIORITY·OF·FILING RULE 
· 1f agreement on jurisdiction is not reached, u an ultimate conflict be-

tween two opposing custody decrees is averted by the priority-of-tiling 
rule of the Act. The second court must yield jurisdiction to the com1 
in which a custody action was pending first. 54 An action is "pending" 
under this rule when it is commenced, that is, when it is filed, not 
when process is served. 55 

Continuing Jurisdiction · 
' · 

A. Background '-
Under state law preceding the Uniform Act, courts have the power to 
modify their own custody decrees. 56 They retain continuing jurisdic­
tion to change their custody or visitation provisions, if circumstances 
have changed, or, under some laws, if the existing custody arrange· 
mcnt presents a danger to the child. 51 This jurisdiction continues 
when the child is absent from the state. 51 

Prior to the Uniform Act, the courts of other states often assumed 
concurrent jurisdiction to modify a custody decree, if the child hap· 
pened to be in their ter~itory, without regard to the preexisting and 
continuing jurisdiction of the state of the original decree. As has been 

. pointed out at the beginning of this article, concurrent jurisdiction in 
several states to modify an existing custody judgment was a major 
cause of parental.resort to kidnapping to gain a more favorable judg-

S2. E.g .. William v. Michele P., 99 Misc. 346, 416 N.Y.S.2d 477, 483 (1979); Paltrow v. 
Paltrow, 37 Md. App. 191, 376 A.2d 1134 (1977). Communications between courts tnkc place 
at the: initial jurisdiction stage (under§§ 6 and 7) as well as after a decree (under§ 7). 

SJ. Some trinl courts were not yc:t familiar with the communication requirement. Cf. Webb 
v. Webb, 6 FAM. L. REP. 2448(Ga. 1980). 

S4. E.g., Lopez v. District Court, 6 FAM. L. Rl!I'. 2308 (Colo. 1980). 
SS. Id. Ste alsa CAL. Cool! Cav. P11oc. § I049. 
56. See H . CLAl!K, THI! LAW OF DOMESTIC RELATIONS322·23 (1968). 
57 Slates following Section 409 of the Uniform Marriage and Divorce Act restrict mo<lilica · 

tluns.of custody to cuscs in which the child h endangered in the cxislini: c11viro1.1~1e11~ nn~ " the 
harm likely to be: caused by a change" ls outweighed by the advantage of a modthcatton tor the: 
child. See, e.g., Ehr v. Ehr, 77 Ill. App. 3d 540, 396 N.E.2d 87 (1979) .. Som.c oth~~ $latcs 
restrict modifications ns a mutter of judicial policy. Su 11odc:nhdmer, Modificu11011 oj C11sllldJ• 
/11 a11dOu10/Stale, 46 U .• COLO. L. REV. 495(197S); Bodcnhcimer, mpru note 2, a t 101 2-1 01 4. 

S8. See CLARK, rnpra note 56. 
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ment in a new forum: The exercise of concurrent jurisdiction fre­
quently resulted in collisions between the courts of differc.mt states 
which made contradictory custody awards. 

Some. courts in a new state would express their readiness to 
recognize the custody decree of the state of continuing jurisdiction as 
a matter of comity, if not of full faith and credit, but in the same 
breath they would often take the position that circumstanccts. had 
changed since the entry of the other state's decree, so that their 
transfer of custody to the other parent was warranted. 5' 

B. T/ie UCCJA Rule of Exclusive 
,_ ..;011ti111d11g J11rispiction 

The UCCJA was designed "to bring some semblance of order into the 
existing chaos. " 60 In order to do so, the Act had to go further than 
simply codifying the principle of recognition of out-of-state custody 

'II 

decrees.· It had to strengthen the continuing jurisdiction of the state 
of the initial decree; it had to insulate that jurisdiction from out-of­
state interference; in other words, it had to bestow legal effect upon 
that continuing jurisdiction which operates beyond the state borders. 

Accordingly, Section 14 of the UCCJA provides that once "a court 
of another state has made a custody deci·l!e, a court of this state shall 
not modify that decr·ee." In other words, the continuing jurisdiction 
of the prior court is exclusive. Other states do not have jurisdiction to 
modify the decree. They must respect and defer to the prior state's 
er ·inuing jurisdiction. Section 14 is the key provision which carries 
ou.-the Act's two objectives of (1) preventing the harm done to 
children by shifting them from state to state to relitigate custody, and 
(2) preventing jurisdictional conflict between the states after a 
custody decree ha.s been rendered. 

Some early case law under the UCCJA failed to take cognizance of 
this major change .in the law;61 but growing numbers of decisions 
recognize the exclusive jurisdiction of the prior state, enforce anj 
refuse to modify that state's custody decree, and advise petitioners for 
modification of custody in their courts to seek the desired relief in the 

. 59. See, e.g .. Hult, Temporary C11stody under the U11iform Child CustodyJurisdictionAct: 
J11flue11ce Wi1ho111 Modijicatio11, 48 U. COLO. L. REV, 603, 605 (1977). 

60. Prefatory Note 10 UCC.JA, 9 UNIFORM LAWS ANN. 114 (1979). 
61. Section 14 of1he UCCJA was overlooked, forexamplc, ln Whcclerv. District Court, 186 

Colo. 216, 526 P.2d 658 (1974) and Howard v. Gish, 36 Md. App. 419, 37~ A.2d 1280 (1977). 

/ 

r ' 

/11terstate Custody: /11itial a11d Co11tit111it1g Jurisdictio11 215 

state of continuing jurisdiction.0 Most of these cases involve unsuc­
cessful attempts to gain custody in a new state after kidnapping a 

· child, or retaining a child after a visit, in violation of an out-of-state 
custody decree. 

Exclusive continuing jurisdiction is not affected by the child's 
residence in another state for six months or more. Although the new 
state becomes the child's home state, significant connection jurisdic­
tion continues in the state of the prior decree where the court record 
and other evidence exists and where one parent or another contestant 
continues to reside. 0 Only when the child and all parties have moved 
away is deference to another state's continuing jurisdiction no longer 
required. 64 

Misinterpretations of these essential aspects of the Act have 
created serious problems which will be discussed in a subsequent part 
of this article. • 

C. Initial J11risdictio11 a11d Modificati011 
Jurisdiction Distinguished 

Due to the exclusive nature of continuing jurisdiction, the rules 
governing modification jurisdiction are markedly different from the 
rules applicable to initial jurisdiction." 

As has been shown, initial jurisdiction is determined primarily by 
Section 3 of the Act. In the eventof'a possible overlap of "home state" 

62. E.g., Fry v. Ball, 190 Colo. 28, 544 P.2d 402 (1975); Trujillo v. Trujillo, 378 So. 2d 812 
(Fla. App. 1979); Martin v. M11rtln, 45 N. Y .2d 739, 408 N. Y .S.2d 479 (1978); In re Sagan, 261 
Pa. Super. Ct. 384, 396 A.2d 450(1978); /11 re Lemond, 6 FAM. L. REP. 2045(lnd. App. 1979); 
Neah. Superior Court, 84 Cal. App. 3d847, 148Cal. Rptr. 841 (1978); Picrcev. Pierce, 6 FAM. 
L. REP. 2399 (Iowa 1980). California and Washington have added a provision to their Uniform 
Act Co the effect that a petitioner for modification who ls turned down pursuant to Section 14 
shall be advised by the court "that any petition for modification of custody must be directed to 
the appropriate court of the other state which has continuing jurisdiction." See CAL. Civ. Coo" 
§ 5157(4); 9 UNIFORM LAWS ANN. 13 (1980 Supp.). 

63. "The Act does make a state a child's 'home state' If he or she has stayed there for six 
months. However, that provision has to be read in conjunction with§ 14 of the Acl, which docs 
not permit modifications by another stale as long as the first state's exclusive jurisdiction con· 
tinues." H. Faln,A.D.A. Fumily Law Section /tlstitute, S FAM. L. REI'. 2186 (1979). St'e also 
UCCJA § 14 and Commissioners' Note; CRAMTOH, Cu1<RtE & KAY, CONFLK"TOF LAWS 845 (2d 
ed. 1975); Fryv. Ball, 190 Colo. 28, 544 P.2d 402, (1975); Palm v. Superior Court, 97 Cal. App. 
3d 456, 158 Cal. Rptr. 786, 792-J (1979). 

64. See Cornmhsioncrs' Note to Section 14. 
65. " •• , the decision to exercise concurrent jurisdiction over pending custody proceedings 

Is distinct In a policy sense from the decision to modify an already entered custody decree. The 
two decisionmaking processes arc guided by different rules under the Uniform Child Cu~tody 
Jurisdiction Act." Green v. Green, 87 Mich. App. 706, 276 N.W.2d 472, 476 n.3 (1978). 

" 
' 
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and "significant contact" jurisdiction, the mechanisms of'Sections 6 
and 7 take over to prevent or resolve a conflict of jurisdiction between 
two states. In addition, the discr~tionary clean hands rule of Section 
8(a) is available for cases of pre-decree child snatching. 

Modification jurisdiction, on the other hand, is governed primarily 
by Section 14, reinforced, where necessary, by the stronger clean 
hands rule of Secti~n 8(b). As the Commissioners' Note to Section 6 

. states, "once a custody decree · has been rendered in one state, 
jurisdiction is determined by Sections 8 and 14." This means that 
only one state-the state of continuing jurisdiction-has power to 
modify the custody decree. Only that state decides whether to decline 
t , Jxercise of its jurisdiction in any particular case. The rule is clear 
.and simple. There can be no concurrent jurisdiction and no jurisdic, 
tional conflict between two states. 

D. Three Myths 'Surrounding Continuing Jurisdiction 

Q'jUnfortunately, several myths have grown around the continuing 
Q'jjurisdiction rule which, if they persist, could seriously undermine the 

effectiveness of the Uniform Act. Some courts have overlooked, 
disregarded, or misread the key provision of Section 14 or have mis­
interpreted its meaning. They have blurred the essential distinction 
between initial and continuing jurisdiction. 

I. THE MYTH OF CONCURRENT 
MODIFICATION JURISDICTION 

'. 1e. decisions proceed on the erroneous assumption that both the 
state of the original decree and the state where the child subsequently 
resides for six months have jurisdiction to modify the original decree. 
They say that there . is "significant connection" jurisdiction in the 
state of the original decree and concurrent "home state" jurisdiction 
in the new state. 66 

This "concurrent jurisdiction" theory is incompatible with the 
Clear language of the Act. Section 14 is unambiguous: if the state of 
the original decree has jurisdiction, a court of another state "shall not 

66. E.g .. Schlumpf v. Superior Court, 79 Cal. App. Jd 892, 145 Cal. Rptr. 190 (1978); 
Allison v. Superior Court, 99 CPI. App. Jd 993, 160CPI. Rptr. 309(1979); Carson v. Carson, 29 
Or. App. 861, 565 P.2d 763 (1977); WinkclmPn v. Mom, 279 N.W.2d 897 (S.D. 1979); 
Leighton v. Leighton, 596 P.2d 8 (Alaska 1979): Paltrow v. Paltrow, 37 Md. App. 191, 376 
A.2d l IJ4 (1977). Cf. Matteson v. Matteson, 379 So. 2d 677(fla. App • .1980); Webbv. We:.ib, 
6 f.\M. L. Hr:r. 24·18 (Ga. 1980). 

•... 

\ 
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modify that decree." In other words, the state of the prior decree 
. alone has jurisdiction to modify its decree. This jurisdiction is exclu­

sive. No other state has authority to hear a petition for modification. 
The.practical consequences of this myth are by no means negligi-· 

ble. For example, in Palm v. Superior Court, 67 North Dakota was the 
state of the divorce and initial custody decree. The father remained in 

I . 

North Dakota ~here the child. spent considerable time on visits after 
the custodial mother and child had moved to California where they 
lived for several years. A trial court in California assu~ed jurisdiction 
to redetermine custody and visitation and ordered the father to 
dismiss modification proceedings he had instituted in North Dakota. 
White the California proceedings were pending, North Dakota 
awarded custody to the father, whereas California was in the process 
of reaffirming the mother's custody. 

In an exceedingly lengthy and involved opinion, the majority of the 
appellate court declared that both North Dakota and California had ,. 
jurisdiction." However, realizing that it was faced with "a classic ex- ' 
ample of the interstate conflict which the Act was intended to ob­
viate,"" the majority sought ways and means to prevent diametrical­
ly opposed decrees. Turning to Section 6ofthe Act for a way out of the 
dilemma, the court concluded that since the dispute had not been 
resolved by agreement between the courts, 1° California was obligated 
to defer to North Dakota where proceedings had been instituted 
earlier. More or less as an afterthought, in an apparent attempt 
to bolster its conclusion, the majority of the court ultimately 

.acknowledged that under Section 14 North Dakota had continuing 
jurisdiction which California should and would respect. The dissent 
took the position that both states had jurisdiction, and that Califor­
nia, being the home state, rightfully exercised jurisdiction under 
the circumstances. 

In another California case, Allison v. Superior Court, 71 the court, 
without any reference to Section 14 (under which California would 
have had exclusive jurisdiction), assumed that the children's new 

67. 97 Cal. App. 3d 456, 158 Cal. Rptr. 786 (1979). 
68. Id. at 790. 
69. Id. 111 788. 
70. /d. Pt 792. According to the dissenting opinion, there wPs one telephone communication 

between the courts, during which the North Dakota court took the position th11t it hPd continu· 
Ing jurisdiction and would proceed with the cPSc. /d. at 794. 

71. 99 Cal. Aoo. Jd 993, 160 Cal. Rptr. 309 (1979). 
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home state of Texas had concurrent jurisdiction. As a consequence, 
the court had great difficulty in reaching the conclusion, again with 
the aid of Section 6, that a Texas judgment cutting off the visitation 
rights of the California parent was not binding on California. 

These cases demonstrate the risks and complexities inherent in the 
"concurrent jurisdiction" myth. 

Under Section 14, of course, the answer would have been simple 
and without the potential for jurisdictional conflict. In Palm, North 
Dakota had exclusive continuing jurisdiction, and in Allison, 
California alone had authority to determine custody and visitation. 

ether either of these states would or should decline to exercise its 
jurisdiction was up· to each state alone to decide. 71 

As has been stated before, Section 6 regarding simultaneous pro­
ceedings is not applicable when one state has continuing jurisdiction. 
There is no need _.to go through a conflict-resolving mechanism when 
there is, or should b~, no conflict since jurisdiction of the state of the 
prior decree is exclusive. n 

~ The unnecessary application of Section 6 in continuing-juris­
'1 diction cases has the one advantage of ameliorating some of the detri­

mental effects of the double-jurisdiction myth. It avoids a clash .of · 
jurisdiction. But it <;ncouragcs a race to the courthouse which Section 
14 is intended to prevent. 

This partial corrective is unavailable when a new home state' alone 
erroneously assumes jurisdiction. Suppose, for example, that State 
', , vhere the family lived during the marriage, awarded custody of a 
cnild to the father, with liberal visitation rights of the mother. Subse­
quently, the mot,her moved to State B. By agreement, the child was to 
spend one school year in State B and then return to the father. As 
soon as six months of the school year had elapsed, the mother applied 
for a change of custody in State B. The father challenged that state's 
jurisdiction. State B, believing in the concurrent jurisdiction myth, 
proceeded to hear the case and changed custody to the mother. State 
A, of course, would not recognize the judgment of State B since that 

72. In /'u/111, s11pru mile 67, if the roles of North Dakota and California had been reversed 
. California presumably would have declined jurisdiction. The Palm majority ultimately con'. 

eluded that "if the North Dakota trial court makes the wrong decision on whether to &lay its 
proceedings, the appellate court of North Dakota should rectify the midakc. This is not the 
California trial or reviewing court function." 158 Cal. Rptr. at 793, 

7J. Sec Commissioners' Nole to UCCJA § 6, last paragraph. 

r 
I 
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state had no jurisdiction underthe Uniform Act. 74 But the father can­
not enforce his custody rights in State B. In this posture of the case, 
the consequences are not difficult to predict. The father has no 
recourse but to take the law into his own hands. Kidnappings and 
counter-kidnappings are the likely result. 
; This hypothetical case is not atypical. Flexible and long-term 
~isitati~n rights or similar joint custody arrangements are becoming 
mcreasmgly common. 75 The concurrent jurisdiction theory can have 
disastrous consequences in such cases. . 

Nor are these consequences necessarily limited to instances when 
the child stays legally and with permission in another state for.six or 
more months. It is not unthinkable that a state subscribing to the er­
roneous theory may ~ssume what it believes to be "home state" 
jurisdiction when a child is kidnapped or retained in violation of a 
custody decree. The clean hands rule of Section 8(b) should prevent 
this result in most cases. 16 But the Act's principal barrier against out­
of-state modifications is provided by the exclusive jurisdiction rule of 
Section 14. · '. 

. ' 
It should be clear from this discussion that the notion of concurrent 

jurisdiction would turn the wheel back to pre-UCCJA times when 
"seize nnd run," forum shopping, and conflicting custody decrees 
were the order of the day. 

2. THE MYTH OF A SIX·MONTH LIMIT ON 
CONTINUING JURISDICTION 

A more extreme view holds that as soon as the child acquires a new 
home state upon six-month residence, the state of the prior decree 
loses jurisdiction nltogether. 77 

74. Stale B had no modification jurisdiction under Section 14. The recognition mandate of 
Sc~tion IJ applies solely to custody decrees rendered by a court with jurisdiction under the Act. 
This essential feature of the UCCJA was overlooked in Steiner v. Steiner, 89 Cal. App. Jd 363, 
152 Cal. Rplr. 612 (1979) which recognized a Colorado decree modifying a California custody 
Judgment alt~ough California's jurisdiction clearly continued. 

75. For joint custody cases with intcntate aspects, see, e.g .. In re Lemond, 6 FAM. L. REI' 
204.5 (Ind. App. 1979): Bienvenu v. Bienvenu, J80 So. 2d 1164 (Fla. App. 1980): and Steiner v: 
Steiner, supra note 74. 

76. See, e.g., N~hra v. Uhlar, 0 N.Y.2d 242, 401N.Y.S.2d168 (1977). Howe1·er, the clean 
hands doctrine is not IOO percent mandatory. See Commissioners' Note to UCCJA § 8(b) and 
Maller of Marriage of Settle, 276 Or. 759, 556 P.2d 962, 967-69 (1976). Out ue Marriu~c of 
Hopson, 168 Cal. Rptr. 345, 354-55 (Cal. App. 1980). 
.. 71. For e111mple, according to Hegler v. Hegler, 383 So. 2d 1134, 1136 (Fla. App. 1980), 

the fact that the original decree was entered in Florida docs not prevent loss of jurisdiction if 
the children have resided_ elsewhere for ilx months." See afJO Bienvenu v. Bitnvcnu, 380 So. 2d 
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This misconception, like the concurrent jurisdiction myth, ignores 
or misinterprets Section 14 of the Act. Moreover, Section 7(c) 
declares that a court may decline to exercise its jurisdiction "if 
another state is ... the child's home state." It follows that a state 
which is not the home state has jurisdiction in many situations. A 
new home state docs not automatically acquire jurisdiction. Court ac­
tion declining continuing jurisdiction is required to vest juri~diction 
in a new home state. · 

Under this second myth, the noxious effects of the concurrent 
jurisdiction idea are compounded. The state of the custody judgment 
· "luld lack even concurrent jurisdiction. Jurisdiction would shift 

'-...-oenever the child spent six months in another state, regardless of 
the circumstances of the move. A kidnapping parent would simply 
wait six months, perhaps hiding the child during that period, and 
could then relitigate custody in the new forum. The clean hands rule 
might not keep the petitioner out of court because, after the imagined 
loss of jurisqiction of the prior state, there might be no other state that 

a-; could qualify for jurisdiction. 

00 If such "horribles" have not yet occurred, this is due to the wisdom 
of the courts, which has thus far kept them from carrying this 
misconception to its ultimate logical ·~onclusion. · 

3. THE MYTH OF OBTAINING MODIFICATION 
JURISDICTION THROUGH LOCAL 
ESTABLISHMENT OF A CUSTODY JUDGMENT 

\__jere seems to be a third myth in the making. 11 It appears to suggest 
that a person could simply register an out-of-state custody judgment 
in another state , establishing it as a local decree, whereupon the new 
court gains powers. of modification. For example, upon moving to a 
new state with the child, a parent would file !he decree with the clerk 
of the local court and simultaneously petition for elimination of 
visitation or joint custody rights of the parent who remained in the 
state of the decree. Or, upon the filing of a decree for purposes of en­
forcement, the other party would counterclaim to modify the decree. 

1164, 1165 n.2 (Fla. App. 1980) lndlcaling that the tri11I court may have chosen ahernatlng 
cuslody rolaling every 5· Y. months between Florida and Louidam1 to avoid losing jurisdiction 
lhrough 1hc cslabllshment of another home state. (Alternating custody was disapproved on 11p· 
peal.) There is similar language in the decisions of other slates. 

78. This is u conjecture based primarily on conversations whh attorneys. 

\ . 
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This again is a serious misconception of the provisions and pur­
poses of the UCCJA. Section 15 of the Act permits the tiling of acer­
tified copy of another state's custody decree and confers upon that 
decree intrastate status for one single purpose . That purpose is the 
speedy enforcement of the out-of-state decree by means of any sum-

, mary proceedings available in the state of filing. It is clear from the 
iwording of Section 15 that the decree takes on a domestic character I 

exclusively for purposes of enforcement. The Commissioners' Note 
explains that "the authority to enforce an out-of-state decree does not 
include the power to modify it. If modification is desired, the petition 
must be directed to the court which has jurisdiction to modify under 
Section 14. " 19 

In Brown v. District Court, 10 the Supreme Court of Colorado re­
jected an attempt to circumvent the Act in the described manner. 
After moving to Colorado from Missouri, a custodial mother filed the ' 

I 
foreign custody judgment in Colorado and at the same time sought a 
termination of the father's visitation rights. Reversing the trial 
court's order suspending visitation pending a hearing on the merits, 
the court held that Missouri had continuing jurisdiction pursuant to 
Section 14 of the Uniform Act and that Colorado hacl no authority lo 
modify the Missouri judgment. 

This result is not affected by the choice of the procedural remedy to 
enforce an out-of-state decree. A parent seeking enforcement of 
primary custody rights or ofvisitation rights under another slate's 
decree may use contempt proceedings or a petition to enforce a 
foreign judgment, or may bring habeas corpus proceedings. 81 If 
habeas corpus is employed as a means of summary enforcement 
under Section 15, the writ does not in such proceedings reopen the 
custody issue. u . 

79. Commisslonen' Nole to UCCJA § IS. 
80. 192 Colo. 93, 557 P.2d 384 (1976). 
81. In Florida, for example, the proper procedure ls by petition to enforce a foreign judg· 

ment, but h11be11s corpus has not been completely ruled out.See Frumkes und Elser, supra nolc 
40, at 687. In Oregon contempt proceedings arc preferred, but other available mclhods of en· 
forcement, including habeas corpus, arc 11ccept11ble. See Buller v. Morgan, J4 Or. App. 393, 
578 P.2d 814 (1978). . 

82. See Barcusv. Barcus, 278 N.W.2d 646, 651(Iowa1979) (The effect of the Uniform Ac1 
Is "lo narrow the scope of the habeas corpus Inquiry"); Woodhouse v. Districl Court, 196 Colo. 
558, 587. P.2d 1199, 1~01. (1978). 
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E. Decli11i11g tbe Exercise of Co11ti1111i11g 111risdictio11 
After the custodial parent and child have moved away, the child often 
returns for visits in the state of continuing jurisdiction. Noncustodial 
parents.at times attempt to misuse this continuing jurisdiction to gain 
custody for themselves in modification proceedin~s. In order to avoid 
any inordinate advantage the resident petitioner might enjoy in the 
local court, a growing number of courts decline the exercise of their 
continuing jurisdiction under such circumstances. u They relinquish 
their jurisdiction to the new home state of the child under the in­
convenient forum provision of Section 7. The noncustodial parent, if 
h' ~she believes there to be serious grounds for a change.of custody, · 
wvuld then have to seek the desired relief in the state where the child 
resides. u If a noncustodial parent abducts a child to the state of con­
tinuing jurisdiction, naturally even stronger grounds exist for declin­
ing jurisdiction.'~ 

Some courts have gone so far as to hold that the exerci~e of continu­
ing jurisdiction is an"abuse of discretion once a child has acquired a 
new home state through residence elsewhere for six or · more 
months." 

However, caution is in order before permitting a frequently fol· 
lowed practice to be converted into a h~.rd and fast rule of law which 
might be mechanic<illy applied. The inconvenient forum rule involves 
the exercise of sound discretion which must nssess the special cir­
cumstances of each case. Often the relinquishment of jurisdiction is · 
r ·ropriate or even necessary, but this is not always the case. 17 

''-.m some cases the possible abuse of a visitation period is not in­
volved. In fact, visitation may have been frustrated after the child 
moved from the state, and the custodial parent is seeking to eliminate 
or restrict visiting rights in a court of the new home state. In such a 
situation, the noncustodial parent may well counter with a petition to 
reaffirm visitation rights or for a change of custody in the state of con• 

83. See note 22, supra: Bodenheimer, 1upra note 2, at 995-997. . · 
84. E.g .. Moore v. Moore, 24 Or. App. 673, 546 P.2d 1104 (1976); Schlumpfv. Superior 

Court, 79 Cal. App. 3d 892, 145 Cal. Rptr. 190 (1978); Williams v. Michelle P .. 99 Misc. 346, 
416 N.Y.S.2d 477 (1979); Matteson v. Matteson, 379 So. 2d 677 (Fla. App. 1980). Cf. 
Dctko/Robert v. S1ikckthcr, 370 So. 2d 383 (Fla. App. 1979). 

115. s~e Wlnkdmun v. Mom, 279 N.W.2d 897 (S.D. 1979). 
86. E.g .. Clark v. Superior Court, 73 Cal. App. 3d 298, 140 Cal. Rptr. 709 (1977); Boucv. 

Superior Court, 89 Cal. App. 3d 440, 152 Cal. Rplr. 665 (1979) • . 
fJ7. See. e.g .. Hofer v. Agner, 373 So. 2d 48 (Fla, App. 1979); Breneman v. Breneman, 6 

r. ..• f n .... .. ,A.,f O..f'i, . t. i\nn t<nQ\ 
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tinuing jurisdiction to ward off the Joss of all contact with the child. 
This has occurred in a number ofreported cases. 11 Declining jurisdic­
tion under such circumstances and requiring the noncustodial parent. 
to seek relief in the new home state would be decidedly unfair, 
especially if that state had already shown an inclination toward ter­
mi~ating visiting rights." 

Xn such a situation, the exercise of continuing jurisdiction would 
not contravene, but rather serve the purposes of the Uniform Act. 90 

The court could pursue two alternative courses of action. It could 
assume jurisdiction, but would in . most cases deny a change of 

. custody;" it would reaffirm visitation rights, with or without a con­
tempt decree; and it would send a copy of the judgment to the other 

· court with a communication pointing out that the Uniform Act re­
quires the enforcement of visitation rights and does not permit their 
termination contrary to the decree of the court of continuingjuri~dic­
tion. 91 The alternative would be to decline jurisdiction with the pro­
viso that the visitation rights are to be preserved. Under this alter­
native, jurisdiction would be partially relinquished to permit the 
question of modification of custody to be settled in the state where the 
child now lives nnd where most of the evidence concerning the ongo­
ing care of the child exists. Under both alternatives, the parent who 

· wishes to tcrminutc visitation rights would be required to litigate that 
issue in the state of continuing jurisdiction where the noncustodial 
parent lives and where the evidence concerning that parent's home 
and fitness is found. 

88." See Allison v. Superior Court, 99 Cal. App. 3d 892, 160 Cal. Rptr. 309 (1979); Leigh Ion 
v. Leighton, 596 P.2d 8 (Alaska 1979); Boue v. Superior Court, 89 Cal. App. 3d 440, 152 Cal. 
Rptr. 665 (1979); Webb v. Webb, 6 f AM. L. Rl!P. 2448 (Ga. 1980). 

89. ·in ~ossc v. Superior Court, 89 Cal. App. 3d 440, 152 Cal. Rptr. 665 (1979), foreumple, 
the custodial mother had left California without notice or forwarding address and had refused 
Innumerable requests concerning the father's vlsilation rights. After living with the child in 
Montana for more than. two years, the mother commenced proceedings lo that slate. Since she 
had custody, the: purpose of these proceedings must have been the reslriction or termlnalion of 
the father's vlsilation righlli under the California decree. The court's decision to decline 
Jurisdiclion In favor of Montana probably left the father without a remedy. The visitation righls 
under the California decree were: enforceable In Montana under Its Uniform Acc. See UCCJA § 
15 and Commissioners' Nole. But once Montana modified the California decree, prior righlS 
arc no longer recognized. See UCCJA § 13. 

90. UCCJA § 7(c) provides that jurisdiction 1hould be declined If Its exercise would con­
travem: any of the purposes of the Act. In the situ a lion under dlscusdon, the fact of dc•dit1i11g 
Jurlsdlcllon would contruvi:ne the Ac(s obje4.1lves. Frustration of vM1atio11 11 a wcll·known 
cause of child abductions which the Act seeks to deter. 

91. Cf. Hofer v. Agner, 373 So. 2d 48 (Fla. App. 1979). 
92. See UCCJA § 15 a1id Commlsslonen' Notes; Brown y, District Court , 192 Colo. 9J 557 

P.2d 384 (1976). ' 

' l' 
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Jn view of an apparent increase in attempts to cut off visitation 
rights in other states, it would seem wise to retain jurisdiction over the 
issue of visitation, whenever a ·court declines jurisdiction to modify 
primary custody rights in favor of a new home state. 

F. Termi11atio11 of Co11ti1111ing J11risdictio11 

As has been poil}ted out before, exclusive jurisdiction of the .state of 
the custody decree ends when the child and all parties involv~d have 
taken up residence in other states. 93 Thereafter, jurisdiction to 
modify is determined, like initial jurisdiction, under the criteria of 

. ction 3 of the Act. However, the legal situation diffeis from initial 
)urisdiction cases in a number of r~spects. In the first place, the 
child already has a custodial parent. Therefore jurisdiction should 
generally be reserved for the state where the child resides with the 
custodial parerij, whether or not the six-month period for home state 
jurisdiction has elapsed. The child's visit with the other parent in the 
state to which that parent has moved constitutes mere physical 
presence. 94 Second, the new court "shall give due consideration to the 
transcript of the record and other documents of all previous pro­
ceedings" and shall request such documents from the prior court." 
Third, the prior decision is entitle.cJ to considerable weight . and 
respect. Modifications require proof of a material change of circum­
stances and in some states proof of actual danger to the child in the 
present environment. 
. To be sure, the termination of continuing jurisdiction of one state is 

"n~t under the Uniform Act a signal for a race to a new forum which 
might be inclined to favor the petitioner. If custody is changed by a 
state where the chi.Id is visiting after each parent has moved to a dif-.. · 

93 . Marriage of Hopson , 168 Cal. Rptr. 345, 358 (Cal. App. 1980); UCCJA § 14 and Com: · 
mission~rs' Note. However, in a case involving an agonizing set offacts, the Supreme Court of 
Oregon held thot ludianu's continuing jurisdiction had come to an end when the children.had 
no contacl with the custodial father (who remained in Indiana) for twenty months. This was at 
least in part due to the mother's concealment of the children, but there was also evidence of the 
father's possible unlitness to have the children's care. Matter of Marriage of Settle, 276 Or. 
759, 556 P.2d 962 ( 1976). Since this case was decided, the Uniform Act's mechanisms for In­
terstate communic:ition and cooperation have become operative. A combination of a tem­
porary custody order with the lrammittul of lnforn111tiun to the other 4·ourt might bring about 
the relinquishmcnl of continuing jurisdiction and avoid conllicting decrees. See Hult, Tem· 
porury Cmtutly 11111/er the U11ifur111 Child C11stody J11ristfictio11 Act: /11flumce Without 
Motlijicutiu11 , 411 Coto. L. Hi;v. 60) (1977). 

94. See text accompanying notes IJ-18, suprq, 
95. UCCJA §§ 14(bJ and 22 . 
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ferent state, the Act is not properly applied." The opinion has been 
expressed that continuing jurisdiction endures until the child reaches 
majority. u Such a rule would certainly have a stabilizing effect, 
preventing renewed custody warfare and possible conflicts of juris~ 
diction. The Act as presently written does not go that far. It requires 
~ome remaining ties with the state of the prior decree. 91 However, the 
prior court would often be justified in assuming jurisdiction as long as 
the child has not acquired a new home state or for six months after the 
departure of all persons concerned. Significant contacts with the 
child and family would in many cases remain for that period of time. 

Emergency Jurisdiction 

Even though another state properly has initial or continuing jurisdic- . 
tion under the Act, a court may issue protective orders to safeguard a 
child who is present in the state in cases of abandonment or emergen­
cy situations of mistreatment or abuse." Attempts have been made to _ 

• I 
gain access to a court lacking jurisdiction by claiming the existence of r 

an emergency. Generally, courts have been circumspect and have 
resisted schemes to circumvent the Act in this manner. •00 

There are, of course, legitimate occasions for the exercise of 
emergency jurisdiction. However, this special power to take protec­
tive measures docs not encompass jurisdiction to make permanent 
custody determinations or to modify the custody decree of a court 
with continuing jurisdiction. Emergency jurisdic.tion confers au­
thority to make temporary orders, including temporary custody for a 

96. In an unfortunate case reported by the.Los A11gc:lc:1 Timrs, the custodinl mother hnd 
moved from Florida, the state of the decree, to Tennessee, while the father returned to his 
former home In Nebraska. When the child visited in Nebraska, the father obtained custody 

. there. After the mother picked up the child, shew as prosecuted on felony charges of child steal· 
Ing. Nebraska had just enacted the Uniform Act at the time. Its assumption of jurisdiction to 
mo~ify custody on th~ oc.:asi~n of the child's physical presence for a visit was not justified. Si•e 
White, Parents Serkms: Their Childrrn Ru11 Afoul of State Stut11tes, L.A. Times, May 18, 
1980, at I, part I-A. 

97. O'Flarity, Detko/Robertl v. Hofer, S Fu. B. PAM. L. NEWSLETTER No. 2 (1979). 
98. Jurisdiction Is not affected by changes of residence during the proceedings. Jurhdiction 

under the Act ls determined as of the date of commencing initial or modification proceedings. 
See UCCJA § J. . . 

~9, UCCJA § 3(a)(J). 
100. See:, e.g., /11 re M1miuge of Schwander, 79 Col. App. Jd 1013, 145 Cal. Rptr. 325 

(1978); Young v. District Court , 194 Colo. 140, 570 P.2tl 249 (1977); Trujillo v. Trujillo, J78 
So. ~d8.12(Flu. App.1979); Martin v. Mortin, 45 N.Y.2d 739, 408 N.Y .S.2d 479(1978); Drock 
v. District Court, 7 fAM; L. REP. 2035 (Colo. 1980). See a/Jo State in Interest of King 310 So. 
2d 614 (La. 1975). ' 
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limited period of time; pending proceedings in ~he state with regular 
jurisdiction under the Act. •q• 

Conclusion 

The question has been raised whether the UCCJA is receiving the 
''interpretation it demands. "IOJ This article shows that there is a 
distinct forward movement, a sincere attempt on the part of many 
courts to implement the Act so as to stop the "guerrilla warfare in 
child custody litigation" 103 that has plagued us in the past. But there 
exists more conflict or potential conflict between courts ~f different 
st . 'S than the Act envisioned. It is true that all-out collisions be­
tWc;l!n courts are often resolved with the aid of the Act's prescriptions 
for interstate judicial communication and cooperation. But overlap­
ping jurisdiction in m;rny, if not most, instances should be prevented 
rather than resolv~d. 

There are two main problem areas. In the first place, pre-litigation 
~ child snatchers-perhaps the fastest growing breed-still find it . 
~ possible at times to get access to a court in a state where grandparents 

or other relatives live and where the petitioner may have resided in the 
past. The assumption of jurisdiction under these circumstances 
violates the basic rule against "physical presence" jurisdiction. The 
issue of custody is to be settled at home, that is, in the state where the 
parents lived with the children as a family. 

Secondly, once a custody decree has been rendered in one state, it 
: . happens that another state assumes jurisdiction to modify the 
dec~ee. This occurs very rarely today when a child is kidnapped or re­
tained after a short-term visit. Practically all the courts operating un­
der the Uniform Act turn such petitioners down and direct them to , 
seek the desired· change of custody in the original court. However, · 
there have been some misunderstandings surrounding th~ "home 
state" concept. It has been erroneously assumed, for example, that 
after a child lives in a state for six months on an extended visit or a 

IOI. For particulars, see In re Marriage: of Schw11ndcr and Young v. District Court; supra 
note: 100; fry v. Ball, 190 Colo. 28, 544 P.2d 402 (1975); fain, Tht Interstate Child Custody 
Prubl~m Rnisitt•d, 16 FAM. L. NEWSLlffffK 1, 11 (1975); Bodenheimer, supra note: 2, at 
990-995; Hult, supra note 93, . 

' 102. SkololT, Will Uniform Clrild Custody Act Receive Interpretation It l)emanib1, NATL 
L.J., Sept. 10, 1979, 

103. Id. 

\.· 
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joint custody arrangement, that state acquires concurrent jurisdic­
tion. This is not the law. The original court has continuing jurisdic­
tion and that jurisdiction is exclusive. In appropriate cases, this court 

. will decline the exerCise ofitsjurisdiction and may relinquish jurisdic­
tion to the new home state, especially if the child has live<;l there for 
seyeral years. Unless declined, jurisdiction remains in one single 
coµrt. This is the Act's major device to prevent conflicts of modifica­
tion jurisdiction. 

In an area of the law where emotions run as high as they do in . 
custody controversies, it is realized that enormous pressures are 
brought to bear on courts to give a hearing to the person wijo is in the 
state with the child. It is symptomatic of this state of affairs that one 
court declared that it will "refuse to distort the intent and plain mean­
ing of the Uniform Child Custody Jurisdiction Act to allow this state's 
assertion ofjurisdiction. " 104 Once the Act is consistently applie~ and 
the public knows what to expect, these pressures should be con­
siderably reduced. There is some hope that parental conflict over r 

( 

custody will in the future frequently be resolved by peaceful and non-
judicial means. But when the courts must make the decision, it is 
up to them to hold the line against the tragedies that result from shift­
ing children from state to state in search of a bigger or better "share .. 
of the child. 

104; Bacon v. Bacon, 6, PAM, L. REr. 2710 (Mich. App. 1980), 

\. 
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may designate that the respective District trict Attorney or the Special Prosecutor's 
Attorneys perform certain duties in relation office itself) to faithfully a~d responsibly 
to the investigation and prosecution of mat- adhere to the provisions of the Executive 
ters within the Special Prosecutor's jurisdic- Orders in this area may cause it to be 
tion. Many cases have been transferred subject to an Article 78 proceeding for act­
from the Special Prosecutor to a District ing without or in excess of its jurisdiction 
Attorney's Office for full prosecutorial pur- 9r even, as an extreme measure, to removal 
poses. This, however, is done on a case by proceedings by the Governor for contraven­
case basis and the final decision is within ing the intents and purposes of an execu­
the sole province of the Special Prosecutor. tive mandate. 
The grant of authority to investigate or This Court finds, therefore, that the 
prosecute a particular case may take differ- Queens County District Attorney's Offiee is 
ent forms pursuant to the cooperation ar- the proper prosecutor in this matter and 
rangements between the various offices in- there is no jurisdictional or legal impedi-

- volved. In order to proceed, after his juris- ment to the conviction of the defendant. 
diction has been questioned, a District At- The motion to dismiss is denied. 
torney must evidence that the said authori• 
ty was granted . in some manner. 

[6] Here, such authority was delegated 
by the Special Prosecutor's Office to the 
Queens County District Attorney's Office. 
Conversations between upper . echelon as­
sistants in both offices indicate that the 
Special Prosecutor did not intend to prose­
cute and that the District Attorney was to 
proceed. The District Attorney's conten­
tion that no authority was requested be­
cause none was necessary, and that none, 
therefore, cou.ld be granted is not the deter­

. minative factor. What is determinative is 
the fact that, as understood by the Special 
Prosecutor's Office, its discretion was ~xer­
cised to permit the prosecution of this mat­
ter by the District Attorney rather than by 
its own office. Authority to proceed vested 
in the District Attorney via such a one-sid- · 
ed discretionary action whether he acknowl­
edged it or not. 

The problems in coordinating the prosecu­
tion of this matter are apparently based on 
phi10sophical differences which have arisen 
between the prosecutorial offices involved. 
Proper vehicles for the resolution of tho5e 
differences and their attendant difficulties 
exist; but this Court is not the proper fo­
rum for that resolution. The integrity and 
effectiveness of the criminal justice admin­
istration in this city require the wholeheart­
ed communication and cooperation of its 
chief law enforcement officials. Failure by 
any prosecutorial agency (be it a local Dis-

Discussions concerning the disposition of 
defendant's other motions for various relief 
are omitted for the purpose of publication. 

99 Misc.2d 346 

In the l\fatter of WILLIAM 
L., Petitioner, 

v. 
MICHELE P., Respondent. 

Family Court, Schenectady County. 

April 20, 1979. 

In a father's action seeking custody of 
his two daughters, who were present . in 
New York but had previously lived with 
their mother in Mississippi, the Family 
Court, Schenectady County, Howard A. Le­
vine, J., held that the court had jurisdiction 
to entertain the proceeding but would de­
cline to exercise it in view of surrounding 
cil'.Cumstances. 

Proceeding stayed on conditions. 

1. Parent and Child «t=2(5) 
Statute authorizing court to exercise 

jurisdiction over child custody dispute when 
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it is in best interest of child was not to be 
applied independently, and was insufficient 
aS jurisdictional basis absent proof of both 
significant connection between the state 
and either child or one parent and presence 
within state of substantial evidence con­
cerning child's present or future care, pro- · 
tection, training and personal relationships. 
Domestic Relations Law§§ 75-d, subd. l{a­
d). 

2. Parent and Child ¢::>2(18) 

New York court may exercise jurisdic­
tion over child custody dispute, even when 
another state's forum may also satisfy re­
quirements to determine cu.stody, if there 
are sufficient legal and factual contacts 
with child and his family to justify legiti­
mate state interest in outcome of dispute, 
and if sufficient evidence is available upon 
which court may make fair and well-found­
ed determination of custody based upon 
best interests of child. Domestic Relations 

... Law §§ 75-d, subd. l(b, d), 75-h. 

3. Divorce c:= 289 

Family court located in New York had 
jurisdiction to determine child custody dis­
pute between father who resided in New 
York and mother who was resident of Mis­
sissippi where marriage had originally been 
dissolved by New York decree, custody 
award had been made in New York, father 
lived in New York, child was present there, 
and evidence was available there concern­
ing suitability of father and children's con­
dition and preferences. Domestic Relations 
Law §§ 75-d, subd. l(b), 75-i, subds. 1, 2. 

4. Courts c:=> 28 

Although family court located in New 
York had jurisdiction to determine custody 
of divorced couple's children, it would de­
cline to exercise such jurisdiction where 
Mississippi, not New York, was children's 
home state and had closer connection with 
children and where evidence of mother's 
fitness, which'would be primary issue in­
volved in custody dispute, was primarily 
located in Mississippi. Domestic Relations 
Law §§ 75-d, subd. l(b), 75-i, subds. 1, 2. 

74 

Lawrence M. Gordon, Schenectady, for 
petitioner. 

. Paul K. Mulligan, Schenectady, for re­
spondent. 

Gary O'Connor, Scotia, law guardian. 

DECISION 

HOWARD A. LEVINE, Judge. 

By petition and order to show cause, dat- · 
.- ~-

ed. August 25, 1978, the father seeks custo­
dy of his two daughters, aged nine and 
seven. The mother ·was personally sen·ed 
with the pleadings in Oxford, Mississippi. 
Thereafter, she appeared in this proceeding, 
and, pursuant to her request and under the 
provisions of section 262, Family Court Act, 
counsel was assigned. She has now moved · 
to dismiss this petition on the grounds that 
under the Uniform Child Custody Jurisdic­
tion Act, Domestic Relations Law Article 
5-A, sections 75-a et seq., (hereinafter re­
ferred to as the U.C.C.J .A.) the Family 
Court of Schenectady County either lacks 
jurisdiction or should decline to exercise 
jurisdiction to determine the custody of the 
children. 

Because of some of the factual inquiries 
required under various jurisdictional provi­
sions of the U.C.C.J.A., by stipuiation of the 
parties a social investigation of both par­
ents was made by appropriate public wel­
fare agencies in Schenectady and Oxford, 
Mississippi, and a psychological evaluation 
of the children was performed here by a 
clinical psychologist. The reports of the 
investigations and evaluation were made 
available to the attorneys for the parties, 
the law guardian and the Court. 

Based upon the foregoing reports and the· 
uncontested allegations of the pleadings, it 
appears the parties were marrie<I in 1966 
and lived together with the children in 
Schenectady until they physically separated 
in 1973. They entered into a formal separa­
tion agreement in January, 1974, unde:r 
which the mother was given custody. The 
agreement was incorporated ·but not 
merged in the divorce decree dissolving the 
marriage granted in Supreme Court, Sche­
nectady County in March, 1974. The sepa-
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ration agreement contained a provision un- Section 7~(i) subparagraphs (a) through 
der which the mother agre~d not to remove (d) set forth four specific atternative factu­
the children from Schenectady without the al requisites for the exercise of jurisdiction: 
consent of the father. The mother soon 1. A court of this state which is compe-
remarried a man who was then in the ·mili- tent to decide · child custody matters has 
tary service and in August, 1974, she sought jurisdiction to make a child custody de-
and received permission to leave Schenecta- termination by initial or modification de-
dy with the children to accompany her bus- · cree only when: 
band to Texas where he was stationed. (a) This state (i) is the home state of 
That marriage was dissolved in 1975 or 1976 the child at the time of commencement 
and she then moved to the State of Florida. of" the . custody proceeding, or (ii) had 
While there she met and married one James been the child's home state within six 
P. In January, 1977, she, James P. and the months before commencement of such 
children moved to Mississippi, where be was proceeding and the child is absent from 
attending college. The father resumed con- this state because of his removal or 
tact with the children in Florida in January, retention by a person claiming his cus-
1976, and had them with him for mutually t.ody or for other reasons, and a par~n~ 
agreed upon periods of visitation in Sche- or person acting as parent continues to 
nectady during the summers of 1976 and live in this state; or 
1977. Serious marital difficulties arose be- (b) it is in the best interest of the child 
tween the mother and her husband in the that a court of this state assume juris-
Spring of 1978, leading to the initiation of a diction because (i) the child and his 
divorce action by her in May, 1978. Appar- parents, or the child and at least one 
ently in an effort to avoid exposure of the contestant, have a significant connec-
children to the domestic turmoil and partic- tion with this state, and (ii) there i~ . 
ularly to alleged harassing conduct of v.;thin the jurisdiction of the court sub. 
James P. toward . the mother, the parties stantial evidence concerning the child's 
agreed that the children would start their present or future care, protection, 
visitation · .earlier than usual, after the training, and personal relationships; or 
school year ended in Oxford in May. . The 
father retained the children and then com- (c) the child is physically present in 

this state and (i) the child has been menced th_is proceeding to change legal cus-
abandoned or (ii) it is necessary in an 

t.ody. emergency to protect the child; or 

Jurisdiction (d) (i) it appears that no other state 

Under traditional principles applied in 
custody litigation in New York prior to the 
enactment of the U.C.C.J.A. in 1977, this 
court clearly would have jurisdiction, either 
because of the physical presence of the chil­
dren here, er because a New York court had 
rendered the original determination in the 
divorce decree in 1974, and retains continu­
ing modification jurisdiction under section 
240 of the Domestic Relations Law. See 
Nehra v. Uhlar, 43 N.Y.2d 242, 401 N.Y.S.2d 
168, 372 N.E.2d 4; Matter of Lang, 9 
A.D.2d 401, 193 N.Y.S.2d 763; Anonymous 
v. Anonymous, 62 Misc.2d 758, 309 N.Y.S.2d 
966. Under the U.C.C.J.A., (DRL sec. 75-
d(2)) however, physical presence of the child 
is not alone sufficient to confer jurisdiction. 

would have jurisdiction under prerequi­
sites substantially in accordance with 
paragraph (a), (b), or (c), or another 
state has declined to exercise jurisdic­
tion on the ground that this state is the 
more appropriate forum to determine 
the custody of the child, and (ii) it is in 
the best interest of the child that this 
court assume jurisdiction. 

The pleadings and the agency reports es­
tablish that the children continuously resid­
ed in Mississippi from January, 1977 until 
May, 1978, when ·they were sent to Schenec­
tady and thereafter retained by the father. 
The Mississippi welfare agency reported 
that the mother divorced James P. in Au­
gust, 1978, and that even before that he 

?7 
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refrained from contact with her after she 
threatened tO have him arrested, and in­
deed, at the time of the investigation his 
whereabouts were unknown. Local sources 
of information indicated to the investigator 
that apart from their exposure to the earli­
er marital conflict, the children functioned 
at least adequately while in the care of the 
mother and that the mother is presently 
employed and has adequate housing for the 

. children if they were returned to her custo­
dy. The psychologist's report assessed the 
children as being normal intellectually and 
as suffering no severe emotional problems. 

[1] Therefore, on the basis of the availa­
ble factual information, the exercise of jur­
isdiction is not authorized under subpara­
graph l{a) of section 75-d, since Mississippi, 
and not New York, is the home state; nor 
under subparagraph l(c) since the children 
were not abandoned and there is not evi- . 
dence that they need the immediate emer­
gency protection of this court; nor under 
subparagraph l(d), since it appears that 
.Mississippi would have jurisdiction as the 

· ·'· home state and has not declined to exercise 
such jurisdiction. Subparagraph l(b) how­
ever, authorizes this court to exercise juris­
diction when "it is in the best interest of 
the child that a court of this state assume 
jurisdiction" because the child and at least 
one contestant have a "significant connec­
tion" here and there is "substantial evi­
dence" here concerning the child's present 
or future care. Given the general purposes 
of the U.C.C.J.A., expressed in DRL section 
75-b(l), as well as described in such recent 
interstate custody cases as Inn v. Inn, 93 
Misc.2d 1110, 404 N.Y.S.2d 511; and },fatter 
of Anonymous, 92 Misc.2d 280, 401 N.Y.S.2d 
438, namely, to avoid successive and con­
flicting assumptions of custody jurisdiction 
by courts, based merely on physical pres­
ence of the child and purportedly required 
by his best interests, the phrase "best inter­
est" in subparagraph l(b) of section 75-<i 
should not be applied independently and is 
insufficient as a jurisdictional basis absent 
proof of both ~he "significaht connection" 
and "substantial evidence" requirements. 
This interpretation conforms to the Com­
missioner's Note to the corresponding sec-

tion of the Uniform Act wherein, in refer­
ring to this subparagraph, it is stated that 
"its purpose is to limit jurisdiction rather 
than to proliferate it." (9 Uniform Laws 
Annotated (1973), at p. 108). 

Subparagraph l(b) is the least precise of 
the alternative jurisdictional bases con­
tained in section 75-d. As pointed out in 
the Commissioner's Note to the Uniform 
Act (9 U.L.A. at p. 108), "the paragraph ·· 
was phrased in general terms in order to be 
flexible enough to cover many fact situa­
tions too diverse to lend themselves to exact 
description." Since subparagraph l(d) per­
mits the court to accept jurisdiction in the 
best interests of the child when no other 
state has jurisdiction under the jurisdiction­
al prerequisites of the act, subparagraph 
l(b) presupposes that another state's court 
may also meet the act's jurisdictional re- . 
quirements to hear the case. Moreover, the 
"significant connection" and "substantial 
evidence" language is to be contrasted with 
that of the act's forum non conveniens pro­
vision (DRL sec. 75-h) which authoriZes a 
court having jurisdiction to decline to exer­
cise it based on various factors, including 
whether another state has a "closer connec­
tion" with the child and the ~ntestants, 
and whether substantial evidence is "more 
readily available" concerning the child's 
present or future care. 

[2, 3] From the foregoing, it may be in­
ferred that subparagraph l(b) of section 
75-d permits the courts of this state to 
exercise jurisdiction over a custody dispute, 
even when another state's forum may also 
satisfy the requirements to determine cus­
tody, if there are sufficient legal and fa.ctu­
al contacts with the child and his family to 
justify a legitimate state interest in · the 
outcome of the dispute, and if sufficient 
evidence is available upon which a court 
could make a fair and well-founded deter­
mination of custody based upon the best 
interests of the child. Applying these crite­
ria, I find that here the facts support the 
jurisdictional prerequisites of subparagraph 
l(b). The "significant c0nnection" of this 
state to the dispute consists of (1) the fact 

.--
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that the original decree dissolving the mar­
riage of the parties and awarding custody 
was made in New York; (2) the residence 
of one of the parents in N~w York; and (3) 
the presence of the children. in New York. 
The "substantial evidence" requirement is 
also met in that evidence is available here 
concerning the suitability oi one of the con­
testants, i. e., the father, and concerning 
the children's condition and preferences. · 
The most decisive factor is that New York 
rendered the original custodial decree. The 
courts of other states where the Act has 
been in effect for some time constr~e it to 
retain the principle of continuing jurisdic­
tion unless contact with the child has virtu­
ally ceased, and even when another state 
has become the home state. See, Moore v. 
Moore, 24 Or.App. 673, 546 P.2d 1104 (1976); 
Smith v. Superior Court, 68 Cal.App.3d 457, 
137 Cal.Rptr. 348 (1977); and Schlumpf v. 
Superior Court, 79 Cal.App.3d 892, 145 Cal. 
Rptr. 190 (1978).1 

FORUM NON CONVENIENS 

(4] DRL 8ection 75-h provides that a 
court which has jurisdiction to determine 
custody under the act may nevertheless 
" • • • decline to exercise its jurisdic­
tion any time before making a decree if it 
finds that . it is an inconvenient forum to 
make a custody determination under the 
circumstances of the case and that a court 
of another state is a more appropriate fo­
rum." The Commissioners' Note to.the cor­
responding section of the Uniform Act (9 
1!.L.A. at p. 114) states that it was intended 
to encourage judicial restraint in exercising 
jurisdiction "whenever another state ap­
pears to be in a better position to determine 
custody of a child." To implement that 

_ . purpose section 75-h(3) directs that the 
court take into account five specific factors 
"among others", namely whether "(a) an­
other state is or recently was the child's 
home state; (b) another state has a closer 
connection with the child and his family or 
with the child and one or more of the 
contestants; (c) substantial evidence con-

1. It should be noted that since there was a 
previous custody decree by a New York court, 
the provisions of paragraphs I and 2 of section · 

416 N.Y.S.2d-Jl 

cerning the child's present or future care 
• • • is more readily available in anoth­
er state; (d) the parties have agreed on 
another forum which is no4ess appropriate; 
and (e) the exercise of jurisdiction by a 
court of this state would contravene any of 
the purposes stated in section seventy­
fiv~b of this article". The same Commis­
sioners' Note further indicates that it was 
intended as an adaptation of common law 
forum non conveniens principles to the par­
ticular problems of child custody litigation 
and was not intended to exclude considera­
tions customarily applied by courts in decid­
ing whether to decline to exercise jurisdic­
tion, such as convenience of the parties and 
hardship to the defendant. 

Discretionary dismissal in any civil action 
or proceeding on the grounds of inconven­
ient forum is expressly sanctioned under 
.Rule 327 of the CPLR, and the courts of 
this state applied common law principles of 
forum non conveniens even before the rule 
was incorporated in the CPLR. As stated 
in Sifrer v. Great American Insurance Com­
pany, 29 N.Y.2d 356, at 360, 328 N.Y.S.2d 
398 at 4-02, 278 N.E.2d 619, at 621, the basic" · 
inquiry is whether "'on balancing the inter­
ests and conveniences of the parties and the 
court, the action could better be adjudicated 
in another forum.' " In leading forum non 
com'eniens cases the factors that have been 
considered include the extent of hardship to 
the defendant in defending the action in 
New York and the availability elsewhere of 
a forum in which the plaintiff may obtain 
effective redress (Varkonyi v. Varig, 22 
N.Y.2d 333, 292 N.Y.S.2d 670, 239 N.E.2d 
542); the relative ease of access to sources 
of proof, the availability of compulsory 
process for attendance of unwilling, and the 
cost of obtaining attendance of willing wi~ 
nesses, and all other practical problems that 
may make trial of a case easy, expeditious 
and inexpensive (Hernandez v. Cali, Inc., 32 
A.D.2d 192, 301 N.Y.S.2d 397). These crite­
ria are not dissimilar to the questions of 
home state, comparative connection to the 

75-i which may bar jurisdiction because of the · 
v.Tongful conduct of the petitioner, do not ap­
ply to the instant case, by their express terms. 
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dispute and relative availability of e\;dence 
expressly to be considered under section 
75-h(3). New York courts have applied the 
doctrine of inconvenient forum in custody 
cases . prior to the effective date of the 
U.C.C.J .A. See Anonymous v. Anonymous, 
62 Misc.2d 758, 309 N.Y.S.2.d 966; and Gross 
v. Kellerman, 62 A.D.2d 1149, 404 N.Y.$.2d 
1~ . . 

Upon considering all of the foregoing fac­
tors, common law as well as statutory, I 
have concluded that this court should de­
cline to exercise its jurisdiction to resolve 
this custody dispute. First, as previously 
noted, Mississippi and not New York is the 
home state. Likewise, Mississippi appears 

· to have a "closer connection with the child 
and his family or with the child and one or 
more contestants" (DRL 75-h(3Xb); em­
phasis supplied). The repetition of "child" 
is apparently intentional and requires a sep­
arate analysis of which state has a closer 
connection with the infant subjects of the 
procet!ding, apart from its connection with 
the other participants. This is consistent 
with the emphasis in the entire statute on 
encouraging a selection of the forum in the 
optimum position to determine the best in­
terests of the child. While New York and 
Mississippi each have roughly equal connec­
tions with one parent, New York really has 
had only scant contact . with the children 
since they left the State shortly after the 
divorce was granted in 1974-a sum total of 
three summer visitation periods before the 
petition was filed. Indeed, but for the fact 
that the original divorce decree awarding 
custody to the mother was rendered in ~ew 
York, the contacts between the children and 
this State clearly would have been weaker 
support for this court's acceptance of juris­
diction under section 75-d. Mississippi, on. 
the other hand, has been the state of contin­
uous residence of the children since Janu­
ary, 1977. It, and not New York, has the 
primary parens patriae interest, and the 
more substantial nexus. 

To determine irf which state the e\'idence 
concerning the children's present or future 
care is more readily available requires a 
review of the factual issues raised by the 
pleadings in the light of applicable legal 

principles in change-of-custody cases. The 
substance of the father's allegations is that 
the children have suffered from the insta­
bility of their mother and of their life with 
her, based upon repeated changes of resi­
dences, two unsuccessful marriages and 
particularly the disruptive atmosphere and 
risk to their safety arising out of the break 
up of the mother's marriage to James P. · 
He also alleges that he now offers a more 
stable family unit and superior physical sur­
roundings. The mother denies that the 
children were ever in any danger and af­
firmatively alleges that they have func-

. tioned well at home and in school and were · 
well cared for, and that she has a suitable 
residence for them to live with her. She 
does not expressly deny her former hus­
band's claim of his own fitness. From the 
foregoing, it is clear that the cru~ial con­
tested issues of fact raised by the pleadings 
are concerned with the quality of care exer­
cised by the mother, her stability and the 
stability of the children's home life with her 
and the effect, if any, of these factors on · 
the children. Under New York decisional 
law, a previous order granting custody to 
one parent may not be changed absent 
proof of a change in circumstances demon­
strating that the custodial parent .is either 
unfit or less fit than at the time of the 
original decree. See Obey v, Degling, 37 . 
N.Y.2d 768, 375 N.Y.S.2d 91, 337 N.E.2d 
601; Ebert v. Ebert, 38 N.Y.2d 700, 382 
N.Y.S.2d 472, 346 N.E.2d 240; Dintruff v. 
McGreevy, 34 N.Y.2d 887, 359 N.Y.S.2d 281, 
316 N.E.2d 716; and Feldman v. Feldman, 
45 A.D.2d 320, 358 N.Y.S.2d 507. Research 
discloses that under Mississippi law, before 
a custody order may be changed, proof also 
is required of a change in circumstances 
either actually or probably, adversely af­
fecting the child's welfare. See O'Neal v. 
Warden, 345 So.2d 610 (Miss.Sup.Ct.1977); 
Pike v. Pike, 317 So.2d 897 (Miss.Sup.Ct. 
1975); and Brocato v. Walker, 220 So.2d 340 
(Miss.Sup.Ct.1969). Therefore, whether this 
proceeding is litigated in !'few York or in 
Mississippi, the critical inquiry will be con­
cerned with the care, conduct and parental 
ability of the mother, and whether any defi-
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ciencies have had an actually or potentially 
harmful effect on the welfare of the chil­
dren. The sources of e";dence with respect 
to these issues are most likely to be located 
in Mississippi, and not in New York. 

The hardship on the mother if compelled 
to defend this proceeding here, and the 
availability of an appropriate alternative . 
forum for the father, have also been con­
sidered. Either party will suffer some de­
gree of inconvenience and expense if forced 
to litigate the issue Of custody in the state 
of the other party's residence. The welfare 

· agency reports submitted to the court lead 
to the inference, however, that the father is 
in at least somewhat superior economic cir­
cumstances than the mother. It is true 
that the father . has stipulated that in the 
event that jurisdiction over this proceeding 
is retained in this court, he will pay for the 
traveling expenses of the mother to permit 
her to attend a;id participate in the trial 
here. That stipulation, however, could not 
be construed to extend to the expense en­
tailed in securing the attendance of Missis­
sippi witnesses on the threshold issue of the 
mother's fitness and the quality of the chil­
dren's lives in Mississippi, and it is precisely 
those witnesses whose direct oral and de­
meanor evidence would be of most benefit 
to the court in making an appropriate ·deci­
sion on custody. Therefore, it appears that 
the hardship and prejudice to the mother in 
defending this proceeding in New York 
would be greater than there would . be to 
the father in prosecuting the proceeding in 
the appropriate court in Mississippi. In at­
tempting to assess the availability of an 
alternati\'e forum where the father c~uld 
obtain substantially equivalent relief; I 
have heeded the policies enunciated under 
the act concerning the promotion of inter­
state cooperation and exchange of informa­
tion . between courts (sec. 7~b(l){b) and 
(h)), by addressing an inquiry to the Honor­
able William H. Anderson, Chancery Judge 
of Lafayette County, Mississippi, which en­
compasses Oxford, concerning procedures in 
custody matters in that court and the condi­
tion of its trial calendar. His written reply 
will be annexed to the original copy of this 
decision and to the copies transmitted to 

counsel. It indicates that the Chancery 
Court would have jurisdiction over this pro­
ceeding if it were initiatld in Mississippi; 
that there are procedures available in the 

· Chancery Court to obtain the testimony of 
out-of-state witnesses by deposition, and to 
enter and introduce such depositions in evi­
dence; that this proceeding could be heard 
at a May, 1979, trial term commencing on 
the fourth Monday in May; and that be­
cause .a trial preferenee is accorded child 
custody cases in the court, in the event that 
the case is not ready for trial at the May 
term, it could be heard at a subsequent 
vacation term. Therefore, a Mississippi fo­
rum is readily accessible and available to 

. the father for the trial of this matter under 
comparable procedural and similar substan .. 
tive rules. Thus, these additional criteria 
applied generally when forum non conven­
iens is in issue also support the conclusion 
that Mis5issippi is the more appropriate fo­
rum. 

Finally, section 7~h requires the court to 
consider on the question of 'inconvenien~ . . 
forum whether the exercise of jurisdiction 
by this court would contravene any of the 
purposes of the act. Among the purposes 
outlined in section 7~b(l) are included the 
objectives to "avoid jurisdictional competi­
tion and conflict with courts of other states 
in matters of child custody which have in 
the past resulted in the shifting of children 
from state to state with harmful effect.s on 
their well-being;" and to "discourage con­
tinuing controversies over child custody in 
the interest of greater stability of home 
environment and of secure family relation­
ships for the child." The Commissioners' 
Prefatory Note to the Uniform Act points 
out that one of the evils addressed by the 
statute is the deleterious effect on children 
of being subjected to repeated disruptions 
in custodial care when courts of several 
different states assume the authority to 
modify previous custody determinations on 
the basis of the presence of the child within 
the jurisdiction, as the result of "child 
snatching" or retention by one parent after 
a period of \'isitation, which in turn invokes 
subsequent resort to reciprocal tactics by 
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the other parent. The particular problem 
of custodial insecurity in the interstate visi­
tation context existing in the absence of the 
Uniform Act was noted in an article 2 oy 
the principal draftsman of the Uniform 
Act: "A child who visits a non-custodial 
parent in a state not governed by the Act 
cannot be certain of returning home, for a 
court of the visited state may transfer cus­
tody. This very real possibility places 'a 
premium on the abuse of the right of visita­
tion and make[s] it difficult for parties to 
agree on the free movement of the child 
from one parent to the other.' The Uni­
form Act eliminates the incentive for such 
practices." 3 

The security and stability of the free 
interstate movement of the children in this 
case between their parents for purposes of 
visitation will not be promoted if this court 
exercises jurisdiction, particularly if the fa­
ther is successful in gaining his objective of 
a change in custody. . In such an event, 
since there is nothing what.soever in the 

,.- record thus far to contraindicate it, in all 
likelihood visitation rights would be grant­
ed the mother. Mississippi, according to the 
advice of Chancery Judge Anderson, has 
not enacted the U.C.C.J.A. Therefore, if 
visitation at the mother's home was ordered 
and toOk place, under the customary juris­
dictional principles previously discussed, 
there would be nothing to prevent a .Missis­
sippi court from entertaining an application 
to reopen the issue of custody. And each 
successive scheduled visit would be preced­
ed by the anxiety of both custodial parent 
and children that it will be the occasion for 
retention of the children and a resort to the 
Mississippi courts to once again .change cus­
tody. Moreover, given the apparent finan­
cial circumstances of the mother, there are 
no conditions which this court could impose 
to prevent that threat, such as requiring 
that visitation take place in New York or 
that she post security, which would not 
have the concomitant effect of terminating 

2. Bodenheime'it "Progress Under the Uniform 
Child Custody Jurisdiction Act and Remaining 
Problems: Punitive Decrees. Joint Custody. 
and Excessive Modifications"', 65 California 
Law Review 978 (1977). 

or at the least drastically curtailing contact 
between mother and . daughters. 

It needs no elaborate explanation to dem­
onstrate that the risks of abuse of inter­
state visitation rights are drastically re­
duced if this custody application is decided 
by the Mississippi courts, whichever party 
ultimately succeeds. If custody is retained 
in the mother, she will have reasonable 
assurance of this court's adherence to its 
decision not to exercise custody jurisdiction 
during a visitation in New York. On the 
other hand, if custody is awarded to the 
father by the Mississippi court, on a subse-' 
quent visitation in that State, he can place 
additional reliance on the Mississippi courts' 
enunciated policy against modification of 
their previous custody decrees except upon 
a strong showing of a change in circum­
stances adversely affecting the children's 
welfare. 

For all the foregoing reasons, I have con­
cluded that this court should decline to ex­
ercise jurisdiction over this proceeding on 
the ground that it is an inconvenient forum 
under section 75-h, and should stay further 
proceedings on various conditions which will 
be set forth below. This determination con­
forms to the prevailing case law in other 
states which have enacted the Uniform Act, 
where courts have declined to exercise their 
continuing jurisdiction over their own prior 
custody decrees when the custodial parent 
has moved to another state with the chil-. 
dren and the children are present in the 
original state for visitation only. See·Kern 
v. Kern, 87 Cal.App.3d 402, 150 Cal.Rptr. 
860, 5 Family Law Reporter 2170 (dee. Dec. 
18, 1978); Moore v. Moore, 24 Or.App. 673, 
546 P.2d 1104, supra; Clark v. Superior 
Court, 73 Cal.App.3d 298, 140 Cal.Rptr. 709 
(1977); Schlumpf v. Superior Court, 79 Cal. 
App.3<i 892, 145 Cal.Rptr. 190, supra ; and 
Turley v. Griffin, 508 S.W.2d 764 (Ky.1974). 

RETRO ACTIVITY 

Although not raised by the parties, some 
reference to the issue of retroactivity may 

3. Id. at pp. 985-986. 

---
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be required because of the recent decision 
in Pitrowski v. Pitrowski, 97 Misc.2d 755, 
412 N.Y.S.2d 316 (Suprem!! Court, Nassau 
County). There the court held that the 
U.C.C.J.A. could not be applied to an al­
ready pending custody .proceeding in order 
to validate jurisdiction nonexistent before 
the act's effective date, on a theory of . 
relation back. Pitrowski is readily distin­
guishable even though the instant proceed­
ing was commenced some six days before 
the effective date of the U.C.C.J.A. As 
previously discussed, the jurisdictional issue 
would be resolved the same whether before 
or after the enactment of the U.C.C.J.A. 
The determinative issue. of forum non con­
veniens under section 75-h, however, deals 
with a discretionary procedural ·device to 
limit, not expand, the exercise of jurisdic­
tion by the court, in deference to a more 
appropriate out-of-state tribunal. The gen­
eral rule is that a new procedural statute 
will be applied in already pending actions to 
any procedural steps taking place subse­
quent to the act's effective date, in the 

· absence of clear contrary legislatfre intent 
(See McKinney's Cons.Laws of N.Y., Book 
1, Statutes, Section 55). Even in instances 
of substantive statutory changes in child 
welfare-related matters, the Jaw "as it ex­
ists today" -has been applied to cases pend­
ing before the new enactment. (.Matter of 
Ray A.M., 37 N.Y.2d 619, 622, 376 N.Y.S.2d 
431, 433, 339 N.E.2d 135, 137). Moreover, 
well before the effective date of the- u.c.c. 
J~. it has been repeatedly held that the 
policies of the act reflect the recent com­
mon law of New York. See, Nehra v. Uh­
lar, 43 N.Y.2d supra, at pp. 249-251, 401 
N.Y.S.2d at pp. 171-173, 372 N.E.2d at pp. 
7-S; .Martin v. Ma.rt.in, 45 N.Y.2d 739, 742, 

.·. 408 N.Y.S.2d 479, 481, 380 N.E.2d 305, 307; 
-·· Gross v. Kellerman, supra, 62 A.D.2d at p. 

1151, 404 N.Y.S.2d at p. 180; J.!atter of 
Anonymous, supra, 92 Misc.2d at p. 283, 401 
N.Y.S.2d at p. 439 and Inn v. Inn, supra, 93 
Misc.2d at p. 1115, 404 N.Y.S.2d at p. 514. 
And, as previously discussed, forum non 
conveniens has ·been a part of New York 
procedural law long before the enactment 
of the U.C.C.J.A., and its principles have 
been applied by New York courts to decline 

jurisdiction in interstate custody matters 
either expressly or under the doctrine of 
comity {?tfatter of Lang, supra). In short, 
no impermissible retroactiv~ effect is being 
given to the U.C.C.J.A. by dismissal here on 
the basis of inconvenient forum, either be­
cause such dismissal merely involves the 
application of a proCedural statute to an 
already pending case; or because the U.C.C. 
J.A. substantially reflects the Jaw existing 
before its effective date. 

For the foregoing reasons, the instant 
proceeding is stayed on the following condi­
tions: 

1. That the mother stipulate her consent 
and submission to the jurisdiction of the 
Chancery Court of Lafayette County, Mis­
sissippi in any proceeding brought by the 
father for the same or similar relief. 

2. That the mother further stipulate that 
in any such proceeding, the report of case­
worker K_. M. Gill, of the Child Welfare 
Division of the Schenectady County Depart- · 
ment of Social Services and the reports of 
Dr. Thomas DiCiurcio, previously submitted · 
to this co12rt, may be admitted into evi­
dence, subject to the right of either party to ... 
take the testimony of the authors of the 
reports in Schenectady by oral depositions, 
which depositions shall also be admissible in 
evidence. 

This court will retain jurisdiction tO di­
rect and supervise the return of the chil­
dren to the custody of their mother which 
will take place not later than June 23, 1979, 
the approximate date of the end of the 
school year, and may take place earlier 
upon application of either party or at the 
request of the Chancery Court of Lafayette 
County, Mississippi, if their presence is 
deemed necessary in connection with any 
pending custody proceeding in that court. 
Upon satisfactory showing of ~mpliance 
with the foregoing conditions, and the re­
turn of the children to their mother, this 
proceeding wil! be dismissed. 
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File Number Slip 

Pi"mcip:tl RegW.ry cf fut FlUAl.ily Dirisnon 
Somerset House, Strand1 London WC2R 1 LP 

FILE No. tr.J lf 02 { OF 19 3° J 

In the rn<1tter of (Yi Id~!) l Z fLUftor-S) 
and in the mstter of the Law Reform (Miscellaneo~Provisions) Act 1949 
and in the matter of the Guardianship of Minors Acts 1971 and 1973 (where 
appropriate) 

&~ren 5 -J" /Jtddlda1 

and g . (_ ~-fol] 

This appU~~u.on /originating sun:lmons 

was lodged \Jn the 4- dayof &flt-

~App}jea11t/ Plaintiff 

"Respondem/Def endant 

. 19 81 
and has . been given the number shown above which must be endorsed 

on all documents filed in the Registry. 

Dated the 4- day of 

R.L.BAYNE-POWELL 

Registrar 

Addre5S All communications for the Court to the Principal Regi stry of the Family Division (CD) Som~t 
Hou~e. Stra..-id, London WC2R l LP quoting the file number shov.-n on this fonn. The Registry is open 
from 10 :a .m . till 4.30 -;> .r.1. <'n ?11onchys to Friday~ . 

D. 265 
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to the Plaintiff and his/her solicitor •, 

A copy of the appended notice should be served on the defendant (or, where the 
defendant is a minor, on the person on whom the originating summons is served) with the 
originating summcins, the original being produced at the time of service. A copy may 
also be served on any other person who should be made aware that the minor is a ward 
of court. 

'· 

Wherever the age and situation of the minor are such that he or she may be in need of 
advice and assistance a copy of this notice should also be served on him or her, 
whether or not he or she is the defendant. 

No. of 19 ~I 
Principal Registry of the Family Division 
Somerset House Strand L6ndon WC2R lLP 

Witho~t the leave of the Court a Ward of Court may not marry or go outside England 
and Wales nor should there be any material change in the arrangements for his or her 
welfare, care and control or education without such leave. 

Where necessary, a gua~dian (probably the Official Solicitor) will be appointed to 
present the Ward's views to the Court and give any necessary assistance. If the 
Ward is in doubt about what to do, he or she may approach the Official Solicitor, 
48/49 Chancery Lane, London WC2A lJR (Telephone number 01-405 7641 Extension 3088), 
who will give advice pending the formal appointment of a guardian. 

,) 
I 
( 

" '-

Registrar 



ro thG Pl&intiff and his/her solicitor 

A copy of the appended notice should be served on the defendant (or, where the 
defendant is a minor, on the person on whom the originating summons is served) with the 
origill4ting summons, the original being produced at the time of service. A copy may 
also be served on ~ny other person who should be made aware that the minor is a ward 
of court. 

Wherever the age and situation of the minor are such that he or she may be in need of 
advice and assistance a copy of this notice should also be served on him or her, 
whether or not he or she is the defendant. 

No. of 19 8- I 
Principal Registry of t he Family Division 
Somerset House Strand London WC2R lLP 

Without the leave of the Court a Ward of Court may not marry or go outside England 
and Wales nor should there be any material change in the arrangements for his or her 
welfare, care and control or education without such leave. 

Wher~ necessary, a guardian (probably the Official Solicitor) will be appointed to 
present the Ward's views to the Court and give any necessary assistance. If the 
Ward is in doubt about what to do, he or she may approach the Official Solicitor, 
48/49 Chancery Lane, London WC2A lJR (Telephone number 01-405 7641 Extension 3088), 
who will give advice pending the formal appointment of a guardian. 

Registrar 



I 

Originating Summons (Wardship/Guardianship) 

(1) Complete 
and/or delete as 
appropriate. 

IN THE HIGH COURT OF JUSTICE 
FAMILY DIVISION 

Principal/Bi&trfr~~~~) 

IN THE MATIER of 

No. of 

Matter lN C, ~- 621 / g-} 

NOT FOR SERVICE OUT 
OF JURISDICTION 

,,.,,,,~-.~--;--;-- ··.. . CLAIRE MICHELLE MIDDLETON and NICOLE Al1IE MIDDLETON 
"" ' ." : " _, .,..' l.J, · ' " · ,S / .--- --...: , , 

./ -~~ '.,.....-· _.....,, .......... /; "".._ 
.' .... ..:.)/ r f..:, ..... , r · ~ ' ~~ ') "' " ,· . ·. ·: . ,, . ' > \ ( ._ "\ 

: ' I " . ·- · / . ) \ '" 

/ .'~. . . ' ' -.. . ".:1 \-;.- 1 
.. -: ~ -> .. _.:,:~j j' ~J' 
'.- ., '. · ~ · ., •. "'·r , 0 Minors 

\ .•. .A> ,, I •"' ':J" ' 

' , ;; ' · <2>·· lf.ne~e~ia~ -~ (11) And in the matter of the Law Reform (Miscellaneous Provisions) 
\ ···-.delete as · 'i-' / ·;) ·' 
-~· ",'appropr~ie:~;~. / Act 1949 

· " ) Ii ·· ~ ' / ... . '· ,,,.... ....... ___ _ 
(
2

) And in the matter of the Guardianship of Minors Acts 
1971 and 1973 

Between 

SHEILA JOAN MIDDLETON 

and 

BRIAN CARTER MIDDLETON 

To BRIAt\ CARTER MIDDLETON 

Plaintiff 

Defendant 

of 4463 Edan Mae Court, Annandale Virginia 22003 

Let the Defendant , within 14 days aher service of this Summons on 
him, counting the day of service, return tile accompanying 
Acknowledgment of Service to ( 3 ) [the Principal Registry of the 
Family Division] [iliacx - Bspt3t<~~i 

~~~~~~N3(< 

By this Summons, which is issued on the application of the Plaintiff, 
Sheila J0an Middleton 

of Fl~t 6, Ridley Court, Norton, ·c1eveland, England 
87 



(4) On a wardship 
application state 
the present 
whereabouts of 
the minor(s) or 
that the Plaintitt is 
unaware of the 
whereabouts of . 
the minor(s). 

(5) On a wardship 
application state, 
if possible, the 
date of birth of 
each minor . 
A certified copy of 
the birth certificate 
(or entry in the 
Adopted Children 
Register) must be 
lodged in the 
registry on issuing 
the Summons or 
before or at the 
first hearing, or 
directions must be 
obtained at the 
first hearing as to 
the manner of 
proof of birth. 

the Plaintiff claim (s) against the Defendant 

that her daughters Claire ~ichelle Middleton and Nicole 

Amie M~ddleton be made ~ards of Court and that she be 

granted_care and control of the said minors. 

(
4

) The present whereabouts of the minor s are 

Flat 6, Ridley Court, Norton, Cleveland, England 

(
5

) The minor Claire Michelle Middletonwas born on 4th 
September 1969 

The Minor Nichole Amie Middleton was born on the 9th 

N1R~E?f)gflnJa9n~1 does not a~knowledge service, such judgment may 

be given or order made against or in relation to him as the Court 

may think just and expedient. 

Dated the 4th day of September 19 71 

N OTE.-This Summons may not be served later than 12 calendar 
months beginning with the above date unless renewed by 

order of the Court. 

This Summons was taken out by 

Robinson & Co., 29 Great Queen Street, London WC2B SBB 

·Agents for: Messrs J. R. Waite and Alsop, 11 Duke Street 
Darlington, Co~Durharn, DL3 7RY. 

Solicitor sfor the said Plaintiff whose address is as stated above. 
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· .JI IMPORTANf 
Directions for Acknowledgment of Service are 

given with the accompanying form. 

eel oeietothe (
6

) TO _THE DEFENDANT(S) (other than the minor) 
whole of this 
notice if the '· 

application is made TAKE N Q CE h 3 so1e1v under the Tl t at, pursuant to Order 90, rule (5) and (6) of the 
Guardianship of I f 
Minors Acts 1971 Ru es 0 the Supreme Court-
end 1973. . 

(1 ) you must forthwith after being served with this Summons 

lodge in the above-mentioned Registry a notice stating your 

address and the whereabouts of the minor (or if it be the 

case, that you are unaware of the minor's whereabouts) and, 

unless the Court otherwise directs, you must serve a copy 

of such notice on the pla!ntiff; and 

(2) if you subsequently change your address or become aware 

of any chan'ge in the minor's whereabouts you must, unless 

the Court otherwise directs, lodge in the above-mentioned 

Registry notice of your new address or of the new where­

abouts of the minor, as the case may be, and serve a copy 

of such notice on the plaintiff. 

Any notice· required to be lodged in the above-mentioned Registry 

(7) If the matter is should be sent or delivered to (7
) the Principal Clerk (CD), Principal 

proceeding in a 
District Registry, Registry of the Family Division, Somerset House, Strand, London 
substitute the 
address of that WC2R 1 LP. 
Registry. 

89 



No. of Matter 

In the High Court of Justice 

FAMILY DIVISION 

PRINCIPAL/IOSSiru£~x~'t 

IN THE MATTER OF 

CLAIRE MICHELLE MIDDLETON and 

NICOLE AMIE MIDDLETON 

Minors 

Originating Summons 

Robinson & Co., 
29 Great Queen Street, 
London WC2B SBB 

Agents for ~.R . Waite & Alsop, 
11 Duke St . Solicitors for the Plaintiff 
Darlington, Co.Durham 
Ref: S/3/Middleton. 
Oyu Pu,blishing Lim itotd. Norwicn House. 11 /13 Norw;ch Str&et, 
London EC4A 1AB, 1 •ubsidiary of Tho Soliclto~ · Law Stationery Society, 
Limited . f (24 4/80 

Divorce 80 * * * * 
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Acknowledgment 
of Service 

of 
Originating 
Summons 

(0. 10, r. 5) 

•Delete and 
complete as 
appropriate 

Directions for Acknowledg'ment of Service 

The accompanying form of ACKNOWLEDGMENT OF SERVICE should be 
detached and .completed by a Solicitor acting on behalf of the Defendant or 
by the Defendant if acting in person. After completion it must be delivered or 
sent by post to the *[Principal Registry of the Family Division, Somerset 
House, Strand, London WC2R 1 LP.] .{The District Reoistr.ar, 
District Ro@iiitry of the Higt:i Court 

See over for Notes for Guidance 

91. 



\ 

Notes for Guidance 

1. Each Defendant (if there are more than one) is required to complete an 
Acknowledgment of Service and return it to the appropriate Court Office. 

2. For the purpose of calculating the period of 14 days for acknowledging 
service, an Originating Summons served on the Defendant personally is treated 
as having been served on the day it was delivered to him and an Originating Sum­
mons served by post or by insertion through the Defendant's letter box is treated 
as having been served on the seventh day after the date of posting or insertion. 

3. Where the Defendant is sued in a name differ.ent from his own, the form 
must be completed by him with the addition in paragraph 1 of the words "sued 
as (the name stated on the Originating Summons)". 

4. Where the Defendant is a MINOR or a MENTAL Patient, the form must 
be completed by a Solicitor acting for a guardian ad /item. 

5. A Defendant acting in person may obtain help in completing the form 
either at the Principal Registry or at any District Regist ry of the High Court 
or at any Citizens' Advice Bureau. 

6. A Defendant may be entitled to Legal Aid. Information about the Legal 
Aid Scheme may be obtained from any Citizens' Advice Bureau and from most 
firms of Solicitors. 

7. These notes deal only with the more usual cases. In case of difficulty a 
Defendant in person should refer to paragraphs 5 and 6 above. 
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The adjacent 
heading should 
be completed by 
the Plaintiff 

See Notes 1 
and3 

•Where words 
appear between 
square brackets. 
delete if 
inapplicable 

IN THE HIGH COURT OF JUSTICE 

Family Division No.WC-! b..2..l of 19 2'1 
. - . Ne . 

Pr i n c i pa I /;f). istt: i-O:tx a.-eg.i s~ 

Between 
Plaintiff 

SHEILA JOAN MIDDLETON 

AND 

tlRIAN CARTER MIDDLETON 

Defendant 

If you intend to instruct a Solicitor to act for you, give him this 
form IMMEDIATELY 

IMPORTANT 

Read the accompanying directions and notes for guidance carefully 
before completing this form. If any information required is omitted or 
given wrongly. THIS FORM MAY HAVE TO BE RETURNED. 

1 State the full name of the Defendant by whom or on whose behalf the service 
of the Originating Summons is being acknowledged. 

2 State whether the Defendant intends to contest the proceedings (tick 
appropriate box) 

O yes O no 

Service of,the Originating Summons is acknowledged accordingly 

(Signed) 

* [Solicitor] [Agent for 
[Defendant in person] 

Address for service 

Notes as to Address for Service 

Solicitor. Where the Defendant is represented by a Solicitor, state the Solicitor's place of business 
in England or Wales . If the Solicitor is the Agent of another Solicitor, state the name and the place 
of business of the Solicitor for whom he is acting. 

Defendant in person. Where the Defendant is acting in person, he must give his residence OR, if 
he does not reside in England or Wales, he must give an address in England or Wales where com­
municat ions for him should be sent . 
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No.w~ ~2. I 

SHEILA JOAN MIDDLETON Plaintiff 

BRIAN CARTER MIDDLETONoefendant 

Acknowledgment of Service 

Name 

Address 

[Solicitor for] Defendants 

Ref : 

Oycz Publishing Limited. Norw ich House. 11 / 13 Norwich Street. London 
EC4A 1 AB . a subsuJiarv c l The Sol icitcrs ' La w S1a11onc rv Snr: 1flo tv t ; ,.... ; ,,.. ... 
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P R A E C I P E 

TO: Clerk 
Circuit Court of Chesterfield County 
Courthouse 
Chesterfield, Virginia 23832 

The Clerk will please enter in the file of the above-

styled case the attached original copy of an Affidavit of 

service, with verification of signature by the Vice Consul of the 

United States Embassy at London, to the effect that service of 

tlie--Cornplainant"s · Motion to reinstate the case and his Petition 

for Change o~ Custody and related papers were personally served 

upon the Defendant on September 12, 1981, at 9:50 a.m. at Flat 6, 

~t· Mary's Court, Ridley Drive, Norton Cleveland, England. 

BRIAN C. MIDDLETON 
By Counsel 

Certificate of Service 

I certify that on the 7r- day of October, 1981, I 
mailed, postage prepaid, a true copy of the foregoing Praecipe 
and the Affidavit of service and verification described above to 
Donald K. Butler, Counsel for the Defendant, at 526 North Boulevar , 
Richmond, Virginia 23220. 

RECEIVED f.ND FILED B. VanDenburg tfiall 

OCT 9 1881 
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.·· 5-78 

I 
I 

GREAT BRITAIN AND NORTHERN IRELAND ) 
LONDON, ENGLAND ) SS. 

EMBASSY OF THE UNITED STATES OF AMERICA ) 

I, Frederick J. Vogel , Vice Consul 

of the United States of America at London, England, duly commissioned and 

qualified, do hereby certify that JOHN FLINTOFF 

whose true signature and official seal are, respectively, subscribed and affixed 

to the foregoing/annexed certificate was, on the date of the signing thereof 

a Notary Public practicing in Newcastle-upon-Tyne, En 1 d - _g an ' 

to whose official acts faith and credit are due. 

IN WITNESS WHEREOF I have hereunto set my hand and affixed the seal 

of the Consular Service of the United States of America at London, England, 

this September 22, 1981. 

Vice Consul ef 

the United States of Amen.,. 
London, Engl2nd 
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A F F I D A V I T 

THIS DAY Duncan LAWS personally 

appeared before the undersigned Notary Public in and for the 

aforesaid jurisdiction, and having been duly sworn according to 

and states as follows: that (s)he is not a party to, 

otherwise interested in, the subject matter in controversy in 

within cause; that (s)he is over the age of 18 years; that 

12 th day of ___ s_e_..p_t_e_m_b_e_r ___ , 19 81 , at 9. 50 a. m. ( s) he 

attached Notice, Motion, pro?osed Order, 

of Custody, and Affidavit, upon the Defendant 

Sheila Joan Middleton, in person, at Flat 6, St. Mary's 

'dleY. Drive, Norton Cleveland, England; and that the 

Defendant herein is not a resident of the Commonwealth of 

Virginia. 

Subscribed and sworn to before me in my jurisdiction, 

this /<.f' clay of ~~ , 1981. 

My commission expires: 

IN. IL....frt( . 
Notary Public 
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N 0 T I C E 

II TO: 

Ii 
·I 
11 

SHEILA JOAN MIDDLETON 
Flat 6 

Ii 
1: 
' / 

!! 

St. Mary's Court 
Ridley Drive 
Norton Cleveland, England 

PLEASE TAKE NOTICE that on the 22nd day of September, 

jj 1981, at 9:00 o'clock a.m. or as soon thereafter as counsel 

jj may be heard, the Complainant, Brian C. Middleton, by Counsel, 
/, 
Ii 
ji will present the attached Motion to the Circuit Court of 
ii ii Chesterfield County, Virginia at the Courthouse thereof for 

entry of an Order consistent with the attached Motion to 

reinstate and he will also, by counsel, at 9 :0 0 a.m. on Septe~~er 

22, 1981 i~ said Court move for the entry of a n Order consistent 

1
. with the attached Petition for Change of Custody. 

11 

11 
11 
ii 
ii 
Ii 
: I 
i ' 
ij I, 
" \1 
,I 

ii 
Ii 
ii 
'I 
1: 
:1 
" " 
; : 

?~~~ 
B. VanDenB'ur-g Hall I --7 
Counsel for Complainant/Father 
Suite 400 
4085 Chain Bridge Road 
Fairfax, Virginia 22030 
(703) 385-8777 

BRIAN C. MIDDLETON 
Complainant/Father 
By Counsel 

Certificate of Serv ice 
-r-1. 

. I hereby certify that on this# -day of .Zl..ugust, 1981, I ;: 

:! mailed, postage-prepaid, by certified, international mail, a true 
1 copy of the foregoing documents: Notice, Mot i on, Order, Petition 

1; 

for Change of Custody, and Affidavit to Sheila Joan Middl e ton, 
residing at Flat 6, St. Mary's Ct , Ridley Dr i ve, Norton 

Cleveland, England. fJ!~~ M 
B. 'J an!:l eJ;b~/ . 
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11 
M 0 T I 0 N 

COMES NOW your Complainant, Brian C. Middleton, by 

Counsel, and moves this Honorable Court for an Order reinstating 

I the above-styled case, and for his reasons states as 

11 
ii 
ii 
11 
ii 
'• ii 
II ,, 
; 1 
'I 

I\ 

I! 
!I ;: 
'I 

11 
I: 
'I I, 
~ ! 

follows: 

1. At the time of the Decree of Divorce granted _ 

to your Compl~inan~ custody of the minor children, issues of 

~he rnarriag~ 1 was awarded to the Defendant, Sheila Joan 

Middleton. 

2 . Your Complainant has filed a Petition with this 

Court praying for an alteration in the award of custody due 

ji ! to changes in circumstances affecting the welfare and best 
ii 
' I " interests of the minor children. lj .; 

ii WHEREFORE, your Complainant prays that, this 
II 
I• 
ii Honorable Court enter an Order reinstating the above-styled 

i.i. lJ case so that a new determination of custody can be made 

I! 
I! based on the changed circumstances that have occurred since 
'.i ,, 
i i 

I! 

!' 

" ·j 

;i 

!I 

the entry of the original award of custody. 

Respectfully Submitted, 

BRIAN C. MIDDLETON 
Complainant / Fathe r 
By Counsel 

li Re: 

11 

Middleton vs·. Middleton 
In Chancery No. 3305-77 

I 

I 
I I 
/i ,1 
Ji 

ii I. 
1' 
i! 
i ' :I 
ii 
Ii 
i! :1 

B. VanPenburg Ha.111 
Counsel for Complainant/Father 
Suite 4 00 
4085 Chain Bridge Road 
Fairfax, Virginia 22030 
(703) 385-8777 
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0 R D E R 

.I THIS MATTER CAME ON TO BE HEARD upon Complainant ' s 
' I 

!! ,. Motion for a reinstatement of the above-styled case, and 
I 
i 
I 

! IT APPEARING TO THE COURT, that this case should 

i :! be reinstated ; and it is hereby 

ii 
I 

ADJUDGED, ORDERED and DECREED that the above-styled case 
·I Ii 

~! is hereby reinstated for the reconsideration o f custody. 
i' 
1 · 

II 
11 
!1 
q 
'1 I! 

II 
II 
II 

II !, 
:1 
" ll 
; I 
ii 

ii ,, 

11 

\1 
I . 

I' 

11 
d 

" 

AND THIS CAUSE IS CONTINUED. 

ENTERED this day of --- ----------

I ASK FOR THI·S: 

B: VanDenburg Ha 
Counsel for Complainant/Father 
Suite 400 
4085 Chain Bridge Road 
Fairfax, Virginia 22030 
(703) 385-8777 

JUDGE 
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l I PETITION FOR CHANGE OF CUSTODY 
! 
I 
11 COMES NOW your Complainant, BRIAN C. MIDDLETON, and 
L II moves this Honorable Court to enter an Order granting him 

\! control and custody of the minor children, CLAIRE MICHELLE 

II MIDDLETON and NICHOLE AMIE MIDDLETON, and for his reasons 

ii states as follows: 

I 1. Complainant and Defendan~, Sheila Joan Middleton, 

were married on February 17, 1963, in Cleveland, England. Two 

children were born of this marriage, namely, Claire Michelle 

Middleton, born September 4, 1969, and presently eleven years 

old, and Nichole Amie Middleton, born September 9, 1971, and 

presently ten years old. 
i 
I 
I 

'I 
11 

2. A Decree of Divorce was granted your Complainant 

the Circuit Court of Chesterfield County, Virginia, in 1977. 
i 
I 
I 

I by 

1 Custody of the children was awarded at that time to the Defendant, I 
i 
I 

!I Sheila Joan Middleton. 

II 
i' 3. 

. _ .. 
The Complainant, Brian C. Middleton, presently 

I lives at 4463 Edan Mae Court, Annandale, Virgini~ 22003, with 
i1 

Ii his children. He has lived continuously in the State of 

ii . . . . 1967 !I Virginia since . 

\! 4. There have occurred significant changes in 
q 
:i circumstances since the time of the Decree of Divorce which I 

I 
changes and circumstances affect the general welfare and best 

I interests of the children. 

I 
Such changes of circumstances 

11 

I I, 
ii 
ii 

I 
I 
I. 

II 
l1 

include: 

a. The Defendant who is custodial parent, has 

taken into her home an unknown number of lovers over the 

past five years. This has occurred within the presence of 

the minor children. 

b. The lovers are strangers to and unknown to 

1.01. 

! 



11 the children except for one man who is known to the children 
I 

I 
I 

!I 
11 
:I 
'I 
!1 
11 

as Mike Davis. 

c. The Defendant intends to separate the 

children and split them up and put one child wi th an aunt and 

keep the other child with her. The children a r e very close 

and are opposed to being separated. I 

i 
l 
I 1! 

I' 
11 
11 

children. I 

5. The Defendant has made many demeaning and 

denegrating comments about your Complainant to the minor 

!1 
6. The Respondent has made attempts to frustrate 

and render a nullitythe decretal visitation rights of your 

Complainant. The children want to remain with their father. 

11 

7. It is in the best interests of the children at 

11 this time that the Circuit Court of Chesterfie l d County, 
:1 

I 
11 

ii 
ll 
Ii 
ti 
Ii 
•i 

'I 
!1 
11 q 
11 
ii 
ii 
\1 
I• 
i: 
'I 

Virginia assume jurisdiction of these minor children in that 

your Complainant has a significant connection with this 

Commonwealth and there is available, in this Conunonwealt~ 
A 

substantial evidence .concerning the children's present or 

future care, protection, training, and personal relationships; 

and the children are presently physically in this Cow~onwealth 

and it is necessary to protect the children because they hav e 

been subjected to mistreatment by the Defendant as shown i n 

I: Paragraph Four above. 

8. There is no other state that would have II 
I jurisdiction under prerequisites substantially in accordance with 

I paragraphs 1 , 2, or 3 of Section 20-126 of the Annotated Code of 
! " 

Virgin.ia. 

9. The Commonwealth of Virginia and in particular, 

Chesterfield County, is the appropriate forum to determine the 

custody of the children in that it is in the best interests 

, of these children that this Court assume jurisdiction because 
i 
i Complainant was granted a divorce by the Circuit Court of 
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II Chesterfield County, Virginia and this Court made the 
L 
II Decree awarding custody of the children to the Defendant. 
;I 

" I' 
11 

WHEREFORE, your Complainant prays this Honorable 

Court for an Order granting him pendente lite and permanent 

I sole care and custody of these minor children, Claire 

11 

11 

Michelle Middleton and Nichole Amie Middleton. 

I' I 
! 

11 '};? .• J 
I! p./c;,,._, ,:/ P-:1;f.k--<'1 
' B. VanDenburg Hal 

Counsel for Complainant/Father 
Suite 400 

Ii ii 4085 Chain Bridge Road 
!I Fairfax, Virginia 2 2 0 3 0 
1
1 (703) 385-8777 

Ii 
11 I: STATE OF VIRGINIA 

il 
!i COUNTY OF FAIRFAX, to-wit: 
II 

Respectfully Submitted 

BRIAN C. MIDDLETON 
Complainant/Father 

:1 

!I Subscribed and sworn to by Brian c. Middleton before 

!I 
ii 

Cheryl McNaughton Dehn , a Notary Public, on this 17th day of 

II August, 1981, in the Commonwealth of Virginia, within Fairfax 
I 

County, as true to the best of his knowledge, information and 

belief. 

Given under my hand and seal this 17th day of August , 

1981. , 
• ii 

/ l , , 

I 

I 
I 

. I 

I 
I 

I 

I 

i 
I 
! 

me, , 

I 

I 
I 
i 

My commission expires on September 25, 19 8-1,-.:- · 
/ .·' , \ ' 

. ( ' .. , .,,,·. 
' ,: / . i ; . : I .'_,_,: 

,, I 

.. .. 

11 

.- -, 
'f 

- l \ 
I r 

•.' ·: . 



A F F I D A V I T 

COMES NOW Brian C. Middleton, after first being 

duly sworn deposes and says that: 

1. He is the father of the minor children, Claire 

Michelle Middleton, born September 4, 1969, presently eleven 

I years old and Nichole Amie Middleton, born September 9, 1971, 

ii presently ten years old; both children are American citizens. 

11 2. The minor children presently re s ide with him 

Ii 
1· ,, 

I 
! 

II 

at 4463 Edan Mae Court, Annandale, Virginia 2 2003. 

3 . The children have lived with him since the 

25th day of 'July, 1981. 

4. The children have lived with their mother, 

jl Sheila Joan Middleton, for the five years preceeding the 25th 
ii 
Ii ,. 
:I 

day of July, 1981 at the following addresses: 

•I 
!1 

Ii 
,1 

For the last two years at Flat 6, St. Mary's Court 

Ridley Drive, Norton Cleveland, Errgland, and for the three · 

' years before that at Flat 11, St. Mary's Court, Ridley Drive, 

I 
Norton Cleveland, England. 

'i 

II 5. He has participated as a party in litigation con-
11 

1: cerning custody of the children which litigation took place in 
1! 

1! 
Ii I 
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i Chesterfield County, Virginia and was part of 

1 

proceedings instituted by the Affiant against 

I Middleton, his former wife, which proceedings 

the divorce 

Sheila Joan 

ended in the 

Affiant being granted a divorce due to the desertion of the 

former wife and the children being placed in the custody of 

the wife with reasonable rights of visitation for the Affiant. 

6. He knows of no other custody proceedings pending 

in any jurisdiction except the one mentioned in 5 above. 

'. ;-:::::: :::tt 
.. .-··~ if-

7. The Affiant's former wife, Sheila Joan Middleton, 0 

[ 
lt· 

t 
~ 
~ 

who dwells at Flat 6, St. Mary's Court~ RidLey Drive, 

Norton Cleveland, England has . the decretal right of physical 

custody of the children. ~ 
t 

FURTHER, Affiant saith naught. 

BRIAN C. MIDDLETON 
Complainant/Father 

sworn to Brian C. Middleton before me, 

~~4--f::.-..:..-+.,J-o:f<L.~.a......~..!.--t-,-'=-~-' a Notary Pub 1 i c , on this~ 
1981 in the Commonwealth of Virginia, 

ii within Fairfax County, as true to the best of his knowledge, 
I. 

1· 
information, and belief. 

GIVEN under my hand and seal this~ay of 

1981. kill,JL 
j My Commission e·._x_p_i_r.:::,e~s=:~~=~r::-;-r-:::-\----1...T".a...i.~~- ',' ' ' . , . JI 
[ l s.4f~ ~ ,:- I 
l'I Counsel for Complainant/Father 
I Suite 400 
i
1

j' 4085 Chain Bridge Road 
Fairfax, Virginia 22030 

ii (703) 385-8777 
II 
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11 

OPPOSITION TO DEFENDANT'S PLEA TO THE JURISDICTION 

COMES NOW the Complainant, Brian C. Middleton, by 

counsel, and opposes the Defendant's Plea to the Jurisdiction 

and prays this Court to take and exercise jurisdiction to 

hear this cause. For his reasons therefor, the Complainant 

states as follows. 

1. Complainant incorporates by reference the 

Complainant's Brief, a copy of which is attached hereto, as if 

it were fully set forth herein, and relies on statements and 

arguments set forth it the Brief as his reasons why the aforesai 

Plea to the Jurisdiction should be denied by the Court. 

WHEREFORE the Complainant, Brian C. Middleton opposes 

the Defendant's Plea to the Jurisdiction and prays this Court 

to take and exercise jurisdiction to determine all matters 

is this cause. 

lU,,;~/kc; 
B. VanDenbUrgHil 
Counsel for Complainant 
4085 Chain Bridge Road, Suite 
Fairfax, Virginia 
(703) 385-8777 

BRIAN C. MIDDLETON, Complainant 
By Counsel 

OCi 14 l9Bl 

400 / Lt.R'i\ \ 

Certificate of Service 

\,l~IS "($.."' C . 

I hereby certify that on this ~;el;, day of October, 
1981, I mailed, postage-prepaid, a true copy of the foregoing 
Opposition to Defendant's Plea to the Jurisdiction together with 
a copy of the Complainant's Brief and the attachments thereto 
to Donald K. Butler, Esquire, Counsel for the Defendant, Sheila 
J. Middleton, at 526 North Boulevard, Richmond, VA. 23220. 

B. VanDenburg Hall ' 
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COMPLAINANT'S BRIEF 

RECEIVED P1i!D F:LED 

OCT 14 198l 

LEWIS w~· Cl f P.~ 

. The Complainant, Brian c. Middleton, submits this 

brief in support of his opposition to Defendant's Plea to the 

Jurisdiction, and pursuant to the Court's directive on September 

2 2, 19 81 (Tr. 19) . 

I. Posture of the Case 

1. This action was initiated in 1977 for divorce. 

Complainant was granted a decree of divorce, and custody of the 

two minor children was given the mother with visitation at 

"reasonable times and places" awarded to the father . The case 

was reinstated upon the motion of father/Complainant by an 

Order entered on September 14, 1981, to consider the father's 

Petition for Change of Custody. On September 2, 1981, on 

Complainant's motion, the Court entered an injunctive order 

restraining and enjoining both parties from removing either or 

both of their children from the Commonwealth of Virginia or the 

United States of America until further order of this Court. 

Defendant filed an Answer to the Petition for Change of Custody 

and a Plea to the Jurisdiction, arguing that this Court lacks 

jurisdiction of the subject matter and further that the Court 

should decline to exercise jurisdiction under the Uniform Child 

Custody Jurisdiction Act of the Virginia Code (§§20-125 through 

20-146). On September 22, 1981 part of the Complainant's case 

was heard before Judge Gates. The presiding Judge invited the 

parties to submit briefs on .the question of · jurisdiction; Tr. 19. 
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II. Statement of Background Facts 

2. Brian C. Middleton and Sheila Joan Middleton were 

marrie~ in England in 1962. They immigrated into the United 

States i -n 1967 with permanent resident status. Two children were 

born to them in Virginia: Claire Michelle on September 4, 1969, 

and Nicole Amie on September 9, 1971. Brian c . Middleton was 

employed as an Engineer by Allied Chemical Corp., Fibers 

Division, in Southside, Chesterfield County, Virginia. In 

1974, Sheila J. Middleton returned to England taking the children 

with her, and in 1977 the Complainant obtained a divorce on 

grounds of separation. Custody provision~ of the decree are 

in general terms, permitting reasonable visitation with the 

father. Brian C. Middleton has sent more support money~than the 

decree requires. He has called the children by telephone each 

month, and visited them in England during his vacation time 

each year until the children were old enough for unaccompanied 

air travel. Ih 1978, the children spent their entire six week 

summer school break with the father in Virginia. In 1979, 

the children spent three weeks with their father in Virginia in 

the spring plus four weeks with him here in the summer. In 1980 

and 1981 the mother cut back their visitation with their father 

to four weeks each summer and would not allow them to come to 

Virginia any other time of the year despite the father's requests. 

3. In 1979, Brian c. Middleton married .Angela 

Middleton who loves Claire and Nicole, and they love ~nd - resp~ct er. 

Angela Middleton is an officer of the United Virginia Bank, 

Manager of Loan Administration. She is teaching the children 

her hobbies -- needlework, knitting, dressmaking, etc. -- which 

the children enjoy. 

4. In 1972, Brian c. Middleton was graduated at the 

University of Richmond with a Masters Decree in Business 
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Administration. He was hired by the United Virginia Bank, 

received quick promotions, and was responsible for major re­

organizations. He became Vice President and Manager of the 

Northe~n Region ~perations in April 197~ and moved to Fairfax 

County, where he owns a spacious and gracious home. He super­

vises 156 bank employees and has a $3.4 million budget. Brian 

C. Middleton is known to be vocal about opportunity and the 

quality of life in Virginia and the United States. 

5. Claire and Nicole Middleton have become an 

established part of the father's neighborhood. They have formed 

continuing friendships here with many children their own ages 

and have almost no close friends in England. Both girls see 

their future in America. and desire to attend school and college 

here. Both girls have asked both parents to allow. them to 

remain. in Virginia and attend school here, which is basically 

what the mother had agreed to allow when the children were over 

10 years of age. 

6. Sheila J. Middleton does not have a college 

education, and works as a nursery school teacher's aide. She 

has a wealthy aunt and uncle who are capable of helping 

firiancially and apparently financed her recent trip to Virginia. 

She has no hobbies and spends her leisure time in public bars. 

She has one-night boyfriends stay overnight in the three bedroom 

apartment, with the daughters in the apartment. She has exposed 

herself nude to men there, in the presence of the daughters. 

The father is greatly concerned by the type of role model Sheila 

Middleton sets for the daughters, and by the daughters report 

that their mother provided them with boyfriends on a recent 

vacation in Portugal who were 20 and 23 years old. 
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7. This year when the daughters came for summer 

visitation they begged to remain for school this year, 1 and 

the father initiated this custody motion to obtain Court sanction 

of an arrangement which the children desire. Sheila Middleton 

admits that she received a copy of the custody motion in the 

mail on August 25, 1981, that she then boarded an airplane and 

came to Virginia on or about August 31, 1981. On September 2, 

1981 she and her uncle induced the children to enter an automobil , 

departed with them, taking a devious route for England. Her 

agent and accomplice in that affair called the father's house 

several times with assurances that the daughters were with the 

mother but that the children were confused and upset. He said 

that Sheila wanted to talk with Brian because it appeared that 

the children would be unhappy being taken away from their father. 

The agent also on September 2, and 3, said that she was in 

Florida with the children and that the children were upset about 

leaving and she wanted a telephone number where she could reach 

Brian on September 3, 1981 at 3:30 P.M. She wanted to talk to 

him because the children were upset. Her agent was told at 

about 10:00 A. M. on the day after the injunction was issued, 

and just after he had said that these girls were in the U.S., 

that the Defendant/mother was enjoined from removing those 

children from Virginia and the United States. She thereafter 

took them to England anyway. 

8. Several times in the past, Nicole has run away 

from home because the mother would not agree to allow her to 

live with her father, and the Complainant is greatly concerned 

that there will be a repetition, placing the child in dangerous 
1 

~nless the transfer from English schools to Virginia schools 
is made before the sixth grade, there will be a loss of 
credits which will delay graduation. In quality, the English 
schools of northeast England where the mother resides are far 
below Virginia standards, and the gap will widen as time 
goes by. · 
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situations. In addition, the children do not wish to be 

separated, and they report that the mother intends - to send 

Claire to live with her aunt during this school year, and thus 

to . separate them. 

9. The children do love and respect their father. 

While they love their mother they do not respect her and she 

has to resort to physical force and threats to get them to obey 

her. Even with this she has little control over them. 

III. Argument 

The Complainant will address the Defendant's arguments 

in the following order. 

10. First, the Defendant claims that a Court in 

England has entered wardship orders making these children wards 

of the English Court, and argues that Virginia should defer to 

the ju~isdiction of the English Court. The Defendant relies 

upon §20-129 of the Code of Virginia -- a section of the Uniform 

Child Custody Jurisdiction Act (UCCJA) which became effective 

on January 1, 1980. 

11. Second, the Defendant claims that this Court 

should refuse to hear the father's petition because of his 

reprehensible conduct, to-wit, his refusal to return the children 

to the custodial parent after their visitation period ended. 

The Defendant relies upon §20-131 of the Code. 

12. Third, the Defendant in her Plea to the Juris­

diction asserts that Virginia has repealed the continuing juris­

diction doctrine by adopting the UCCJA and this Court lacks 

jurisdiction of the subject matter. She further asserts that 

this Court, in any event, should decline to exercise juri~diction 

because England is a more convenient forum; the princ.ipal 

evidence is available in that country, and the mother and 

children are there. However, she now asserts in her Memorandum 
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in Support that she withdraws her challenge to the Court's 

continuing jurisdiction and relies upon the forum non conveniens 

doctrine alone, as set forth in §20-130 of the Code. 

A. The Alleged Wardship Suit in England 

13. As noted above, §20-129 of the Code provides that 

a Virginia Court will defer to another state's jurisdiction and 

decline to hear a custody petition where there is pending in 

another jurisdiction a suit to resolve the custody questions 

raised before the Virginia Court, provided the parties have 

significant connections to the foreign jurisdiction, and the 

petition in the foreign jurisdiction was pending before the 

· Virginia Court took jurisdiction. 

14. On three separate occasions, the Defendant has 

made aff irrnative representations to this Court that "English 

orders" have been entered making these children wards of the 

English Court: in her Plea to the Jurisdiction , in the hearing 

before this Court on September 22, 1981, and in the Defendant's 

Memorandum in Support of Defendant's Plea to the Jurisdiction. 

Defendant promised in her Plea to produce copies of the "English . 

orders" on September 22, 1981, but none was provided at that 

time. Counsel for Plaintiff received copies of the alleged 

"English orders" along with the Memorandum in Support. Examina­

tion of these alleged "English orders" by Complainant's counsel 

reveals that they are not orders at all. It appears affirma­

tively from these documents that no "English orders" regarding 

wardship of the children have been entered. The Complainant ·will 

demonstrate below that until such time as an English Court 

issues a wardship order, custody, or wardship, of a child has 

not been undertaken by the English Court. 

15. Defendant has attached great significance to her 

representations as to the English Court having made the children 
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wards of that Court, as a ground for urging this Court to 

decline jurisdiction. A serious.question arises, therefore, 

whether the Defendant and her counsel are attempting to mislead 

the Court by misrepresenting facts. Her representations should, 

therefore, be examined carefully. 

16. Defendant made the following representations 

to this Court as to the existence of a wardship order by an 

English ~ourt. 

a. In the Plea . to the Jurisdiction, the 

Defendant states: 

"These children are presently wards 
of the English Court by virtue of lawful 
orders entered therein, copies of which 
shall be provided at the hearing [on 
September 22, 1981) ... " 
(Paragraph 6B of the Plea) . 

* * * 
This Court should "decline to exercise 

jurisdiction in this matter and defer to 
the appropriate English Court for any 
determination of a change of custody ... " 
(Wherefore clause of the Defendant's Plea). 

b. At the hearing on September 22, 1981, counsel 

for Defendant did not provide the Court and opposing counsel 

copies of the alleged English orders as promised. He did, 

however, wave a handful of papers and represent to this Court 

that the English Court had already entered orders in Defendant's 

favor making the children wards of that court. 

c. On page 4 of her Memorandum in Support of 

her Plea to the Jurisdiction, Defendant states: 

"Subsequent to the return of the 
children to England, the mother instituted 
custody proceedings there for the purpose 
of demonstrating that the English Courts 
are willing to take jurisdiction over this 
matter ... " 

What is the nature of the papers which Defendant has 

initiated in England? There are three groups of papers, as 
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(1) A copy of a form captioned "Originating 
Summons (Wardship/Guardianship) " and 
typed thereon is the style of a case 
entitled" Sheila Joan Middleton v. 
Brian Carter Middleton. 

(2) Forms for acknowledgement of service by 
the person who is served. 

(3) A packet of forms provided to a plaintiff . 
in an English lawsuit, the first indicating 
that the originating summons was lodged 
with the Principal Registry of the Family 
Division, Somerset House, and another 
instructing the Plaintiff to make sure to 
attach to the summons notice to the defendant 
that each of the children has become a 
ward of the Court pursuant to Section 9(2) 
of the Law Reform (Miscellaneous Provision:3J 
Act 1949. 

17. Upon examination, none of these papers could be . 

construed as an order of a court. The return of service of the 

summons has not been completed , and the Defendant well knows 

that service has never been made upon Brian Middleton. 2 

18. A question arises: what significance is attached 

in England to thes~ papers which the Defendant has misrepresented 

to be wardship orders? The following authorities will be useful 

in making that determination, and copies of the full text from 

which these excerpts are taken are attached to Complainant's 

Brief . Bromely on Family Law (5th Ed.), at page 397 states 

as to English law: 
"Until 1949, a child automatically became 

a ward of court in a number of cases, for 
example on a petition to appoint a guardian or 
on payment into court under the Trustee Act of 
a fund belonging to him or, in fact , up9n any 

2 Several observations are appropriate with r egard to the 
forms which Defendant has provided copies of. First, the 
form for summons which Sheila Middleton has used is clearly 
marked: "NOT FOR SERVICE OUT OF JURISDICTION . " It woul d 
appear that the summons on that form cannot be served u pon 
Brian Middleton in the United Statei. Moreover, the 
summons is dated September 4, 1971 and following thereupon 
in bold print is the admonition to the Plaintiff that it 
must be served within twelve months of that date or it is 
void. Thus, the summons appears to be on the wrong form, 
void on its face, and unserved. No papers whatsoever relating 
to any proceeding in any court in England have ever been 
served upon Brian Carter Middleton. 
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application made to the court on his behalf. 
But now Section 9 of the Law Reform (Mis­
cellaneous Provisions) Act 1949, has enacted 
that a child shall be made a ward of court only 
by virtue of an order to that effect made by 
the court. Immediately an application for an 
order is made, the child becomes a ward of 
court; but he ceases to be one- unless an 
appointment to hear the summons is obtained 
within 21 days or if the court refuses to make 
the order." (Footnotes omitted) . [Emphasis 
supplied]. [Copy attached]. 

19. Rayden's Law and Practice in Divorce and Family 

Matters in All Courts (13th Ed.), Vol. I at page 1107, dealing 

with the same subject, states: 

"Since 1949, however, no infant can be 
constituted a ward of court save by an 
application to the Court to that effect, and 
the inf ant becomes a ward on the making of 
the application. (g) Once made, a valid order 
of wardship subsists until the ward attains 
majority (h) or until the Court, either upon 
an application in that behalf or of its own 
motion, orders that any minor who is for the 
time being a ward_ of court shall cease to be 
such (i) The Court's order and jurisdiction 
continues even though the ward becomes of 
unsound mind (j) ." [Copy attached~. 

20. From these authorities, it is apparent that 

entry of an order has been necessary since 1949, to make 

children wards of an English Court. It is equally apparent 

from Sheila Middleton's papers that none of them is an order, 

and no valid order making these children a ward of an English 

Court has been entered. 

21. The Defendant intended this Court to rely 

heavily upon her representations that the children are now 

wards of an English Court, and to decline jurisdiction to 

modify the 1977 custody order on that basis. The Complainant 

respectfully submits that the Defendant and her counsel have 

made material misrepresentations intended to mislead ~his 

Court, and to obtain judgment based on a misrepresentation of 

fact. Such conduct exceeds what may be allowed as zealous 
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II 

22. Finally, it should be pointed out that the 

Defendant has ·conceded (on page 4 of her Memorandum in 

Support) that she first took action to ·commence a custody suit 

in England after she had notice of the hearing date in the 

Virginia custody cause. Clearly, there is no pending custody 

petition in any jurisdiction outside Virginia, which could 

invoke the provisions of §20-130 of the Code, and Defendant's 

Plea to the Jurisdiction in this regard lacks any reasonable 

factual basis for asserting it. 

B. Conduct of the Parties 

23. Sheila Middleton asserts in Paragraphs 6(I) and 

7 of her Plea to the Jurisdiction that Complainant violated 

Virginia's custody order by not returning the children to the 

Defendant when the visitation period in America expired, and 

she cites §20-131 of the Code, under which this Court may 

decline jurisdiction by reason of a petitioner's reprehensible 

conduct. There is no reasonable basis for this argument. 

24. The 1977 custody order does not set forth any 

specific dates for the children's visitation with the father. 

It provides generally for visitation "at reasonable times and 

places. 113 Before the English schools opened, this Court on 

September 2, 1981, entered an order enjoining. 1 both parents from 

removing the children from Virginia or the United States without 

prior order of the Court. The father was, therefore, in 

compliance with the order of the Court; and there . was nothing 

reprehensible in his conduct. Manifestly, the Defendant has · 

3 
The October 19, 1977 Court Order awards the Complainant 
visitation "at reasonable times and places.'' The 1977 order 
does not spell out that the father is to have the children 
in his home during the 6 weeks summer schoo l break of the 
English schools. However, since 1978, the children have come 
to Plaintiff's home in Virginia, that is, as soon as the 
children were old enough to travel by air wi thout a companion, 
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the father began bringing them here and has done so in 1978, 
1979, 1980 and 1981. Such customary usage evidences what 
"reasonable times and places" are, and may not be changed 
unilaterally by the mother. 

made no showing which would cause the Court to decline to 

exercise its jurisdi~tion under §20-131 of the Code. 

25. The Defendant's conduct, by contras~, is ire-

prehensible. She has attempted to mislead the Court by stating 

that .the children have been macie wards of an English Court. 

In addition, she violated the Court's injunction on September 2, 

1981, by removing the children from Virginia and the United · 

States. Moreover, the Defendant had notice of the injunction, 

prior to her removal of the children from the United States. 

Instead ofasking for a prompt court hearing, Sheila Middleton 

induced the children to enter an automobile with her on September 

2, 1981 with promises that ·they could remain with the father, 

but she wanted to discuss it with them. She then sped away 

and stopped only after they were far removed from the father's 

home. Sheila then had an agent call Brian Middleton's house; 

he stated the children were with the mother in Florida and 

were "all right". Angela Middleton informed the agent that 

there is a Court order prohibiting either parent from removing 

the children from Virginia or from the United States; he hung 

up. Defendant is clearly in contempt of this Honorable Court 

and comes before it with "unclean hands." In similar circum-

stances, the Court have held that custody should be altered and 

transferred to the father. See Brittain v. Brittain, 4 F.L.R. 

2046 (N.C. Ct. App., 10/19/77); Entwistle v. Entwistle, 4 F.L.R. 

2254 (N.Y. App. Div. 2d Dept., 2/27/78). 

26. Since the children's removal to England, they 

have told their father on the telephone that they did not wish 

to leave Virginia; that they were taken from Virginia over 
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their protests; that they were frightened by the experience; 

· and that they wish to return to Virginia and have told their 

mother so. It is expected that they will t~stify to that effect. 

27. It is apparent that the Defendant, in removing 

these children from Virginia, was motivated by a desire to 

deprive this Court of the benefit of their testimony. The 

children are intelligent and mature and are fully capable of 

testimony on matters crucial . to this case. By separate petition 

which Complainant will file simultaneously or in the.very near 

future, he will request the Court to order the mother to appear 

personally with the children at trial in Virginia, pursuant to 

§20-134 of the Code of Virginia, and for such other relief as the 

Court deems proper. 

28. One further aspect of the mother's conduct 

warrants comment here. On page 8 of the Memorandum in Support, 

the Defendant states: 

" .. On the other hand, should this Court 
take jurisdiction and determine that there 
should not be a change in custody, the mother 
would always be fearful of allowing the children 
to return to the United States for visitation 
with the father." 

The Complainant understands by this incredible statement that 

the mother will not let the children come to their father's 

home in Virginia in the future. Complainant maintains that she 

promises disobedience of the Court's 1977 custody decree, which 

granted the father visitation at ''reasonable times and places." 

"Reasonable times and places" has, by longstanding practice 

of the last four years since 1978 come to mean visitation for 

approximately six weeks in the father's home in Virginia, and 

the Defendant cannot change that practice unilaterally, without 

leave of this Court, without violating the 1977 decree. 

29. In view of the trans-Atlantic travel and the 
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requirements of Complainant's work, two or three day visits are 

not feasible. As a practical matter, the Defendant has announced 

her intention of terminating all visitation of the daughters 

with their father. This fact -- the mother's statement of an 

intention to deny the father all visitation with the children 

on a regular basis -- is a change of circumstances which in 

itself requires reopening of the custody case and inquiry· into 

what custody and visitation arrangements will be in the 

children's best interests. 

c. Statutes and Precedents Re this Court's Jurisdiction 

30. The Defendant ·challenges this Court's jurisdiction . -

of the subject matter and, in addition, urges this Court if 

it find that it has jurisdiction to decline to exercise it. 

In support of the first argument, Defendant asserts (Paragraph 

6A, Plea· to the Jurisdiction; Tr. 12 et~., 9/22/81) that 

the doctrine that the Court has continuing jurisdiction was 

rescinded by the adoption of the Uniform Child Custody Juris-

diction Act (UCCJA), citing a Maryland case, Howard v. Gish, 

373 A.2d 1280 (1977). However, at page 4 of her Memorandum in 

Support, Defendant states the opinion in the Howard case was 

"faulty." 

31. Complainant responds as follows. In the Howard 

case, the divorce was decreed in Georgia and the mother moved 

with her new husband and the child to Maryland. Suit was 

brought in Maryland by the stepfather for custody of the child 

and the natural father contended that only Georgia would hear 

the case because Georgia had continuing jurisdiction. The 

Maryland Court refused to decide the point of Georgia's 

continuing jurisdiction because the case was not lodged there 

(373 A.2d at 1284). It held that Maryland was not precluded 
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under the UCCJA from exercising jurisdiction because Maryland 

was the home state of the child at the time the custody petition 

was filed. Howard v. Gish is, therefore, inapposite and does 

not stand for the proposition that Virginia cannot exercise 

jurisdiction either under the continuing jurisdiction rule or 

under provisions of the UCCJA. Sheila Middle t on's reliance 

upon Howard v. Gish is misplaced for the Maryland Court refused 

to hold that Georgia could not exercise jurisdiction. 

32. The · UCCJA became effective in Virginia on January 1, 

1980, and no revision of §20-108 has been passed by the General 

Assembly. §20-108 specifically provides for the continuing 

jurisdiction of Virginia Court where the original custody decre 

was issued in this State in connection with a divoFce. It stat 

"The Court may, from time to time after decreeing 
as provided in the preceding section (§20-107), on 
petiti"on of either of the parents, or on its own motion, 
... revise and alter such decree concerning the care, 
custody, and maintenance of the children and make a 
new decree concerning the same, as the circumstances 
of the parent and the benefit of the children may 
require." 

33. The reason for §20-108, as stated in Andrews v. 

Geyer, 200 Va. 107, 104 S.E.2d 747 (1958), has lost none of its 

initial validity. In Andrews, the Court explained that it is · 

rare when a court can be positive, at the time, that its award 

of custody will prove to be for the best int erest of the child, 

which is the paramount question. The uncertainty involved is 

the reason for this section, which empowers the court to alter 

or change the custody of children, viewed in the light of 

subsequent ~vents. In the Cumulativ~ Supplement, two 1979 

cases demonstrate the continuing viability of this provision. 

See Notes to §20-108 of the Code citing Featherstone v. Brooks, 

220 Va. 442, 258 S.E.2d 513 (1979), and Cutshaw v. Cutshaw, 

220 Va. 638, 261 S.E.2d 52 (1979). 
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34. Section 14 of the UCCJA continues the law as 

stated above. Under §14 of the UCCJA the State which issued 

the original custody decree has continuing jurisdiction to 

modify it, and only that State has authority to modify it, 

although this aspect of the Uniform Act has frequently been 

overlooked through misunderstanding of the provisions of §14; 

see the article "Interstate Custody: Initial Jurisdiction and 

Continuing Jurisdiction under the UCCJA" by Brigette M. 

Bodenheimer, which the Defendant attached to her Memorandum 

in Support. 

35. Only when all parties, the parents and the 

children, have left the jurisdiction of the State issuing the 

initial custody decree, or when the children reach majority, 

does the original-decree State lose power to modify the decree. 

Id. Thus, the UCCJA gives to t.he "significant connection" 

provisions of the Code (§20-126(a) (2) and §20-130(C) (2)) such 

great significance that they override the "home state" provisions 

of §20-126 (A) (1) and §20-130 (C) (1). See Joseph E.H. v. Jane E.H. 

7 F.L.R. 2119 (Pa. Super. Ct., 12/5/80); and Montola v. Montola, 

7 F.L.R. 2491 (Hartford, Conn. Super. Ct., 5/7/81). 

36. In sum, the adoption of the UCCJA did not revoke 

or rescind the continuing jurisdiction rule in Virginia, and 

so long as the father and children maintain a significant conn-

ection with Virginia, only Virginia can modify the order. 

Virginia may, however, decline to exercise its jurisdiction in 

favor of a more convenient forum. Defendant urges that Virginia 

should decline .jurisdiction in this case. 

37. In support of its request that the Court decline 

to exercise jurisdiction, the Defendant relies upon a case in 

the Family Court of Schenectady County, New York -- William L. 
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v. Michele P., 99 Misc.2d 346, 416 N.Y.S.2d 477 (1979), in which 

that court reasoned that the New York father (Plaintiff) could 

be sure of enforcement in New York of any modification of its 

original decree by a Mississippi court (where the wife then 

resided) but -- because Mississippi had not adopted the UCCJA 

the reverse would not be true. The father could not be sure that 

a New York revision of the original decree would be enforced in 

Mississippi. The Court reasoned that the father would be better 

off if he could obtain a revision of the decree in Missis~ippi; 

and it stated that evidence would be more readily available in 

Mississippi to the less-well-off mother. The Court was also 

impressed that the wife had clean hands. She had resorted to 

the Court rather than self-help, which the UCCJA is intended to 

discourage. The Court declined the ju~isdictiqn in favor of 

Mississippi, conditioned on the wife's personal appearance in 

the Mississippi Court where the father might in future bring 

suit, and that she raise no objection to admission into evidence 

of case worker repo~ts from New York. Complainant believes the 

Family Court's assumption that another court would not enforce 

any order it entered was an extraordinary assumption on which 

to refuse to act, and that the William L. case represents an 

unusual example of the exercise of the originating State's dis­

cretion to decline jurisdiction. A discussion of the factors to 

be weighed in making this determination, as provided in UCCJA 

provisions of §20-130 of the Code is appropriate at this point. 

38. The three factors of significance here are: 

(1) Whether another state is the children's 

home state; 

(2) Whether another state has a closer connection 

with the children and his family or with the child and one or 

more of the c6ntestants; 
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(3) Whether substantial evidence concerning the 

child's present or future care, protection, training, and persona 

relationships is more readily available in another state (forum 

non conveniens). 

39. Home State. England was the "home state" of the 

mother and the children at the time of the original decree in 

1977 and continues to be their place of residence ·. A1tihough the 

State of the original decree may defer to home state jurisdic.tion 

always a more convenient forum for the custodial parent . -- .. the 

Court should refuse to do so here, because the mother who claims 

the advantage of being custodial parent under Virginia's 1977 

decree is at the same time flouting the visitation provisions 

of the same order, stating she will no longer allow him visi­

tation "at reasonable times and places." The mother also has 

violated the Virginia Court's September 2, 1981 injunction 

prohibiting her from removing the children from Virginia or from 

the United States without order of this Court, unlike the 

William L. case upon which she relies. An element of estoppel 

works ~o prevent her from claiming the benefits of the 1977 order 

while flouting the Court's orders which do not suit her. See 

Ryan v. Ryan, 7 F.L.R. 2295 (N.J. Super.Ct. App. Div. 1/19/81); 

Parks v. Parks, 7 F.L.R. 2274 (Pa. Super.Ct., 2/13/81); E.H . . v. 

E.H., 7 F.L.R. 2119 (Pa. 12/5/80). 

40. Significant Connection. The forum which originall 

determined custody may decline to exercise continuing jurisdictio 

in favor of the home state but usually does not do so, if a 

significant connection with the child has been maintained; Lustig 

v. Lustig, 7 F.L.R. 2195 (Mich.Ct.App. 8/28/80 released 12/9/80). 

The daughters six-weeks visits each summer during the past four 

years have sufficed for them to maintain close ties to the father 
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and stepmother, and with the children of the neighborhood . and 

s~hool of the county. These connection have been stated above in 

paragraphs 5 and 7 of this Brief. 

41. Convenience of the Forum. Neither Virginia nor 

England provides a wholly convenient forum for the parties. 

Evidence as to the quality of life in both par ties' homes must 

be adduced and compared, to make a decision as to what will serve 

the children's best interest. Complainant proposes to call 

between 10 and 12 adult witnesses and 6 tO 12 children in 

Virginia to establish the quality of life in the father's home 

in Virginia, the close connections the children have maintained 

here, the father's character, and the quality of the Fairfax 

County Schools. He proposes to call a number of English witnesse 

to testify as to the quality of the schools in or near Cleveland, 

England, the dissatisfaction of the children with the quality 

of life in the mother's home, and ~he mother's promiscuity. 

Unlike the William L. case upon which Defendant relies, there is 

no reason to believe the father would be better off with ~n 

award by the English Court than with ari award in this Virginia 

Court. Rather. it appears that the English Court would enforce 

a Virginia decree; see Re H. , 1 All England Reports 881 (1966); 

3 All ~.R. 906 (1965). (Copy attached) 

42. Virginia counsel for Complainant proffers that, 

as an accomodation to Sheila Middleton, he will personally attend 

deposition sessions in England during the week of November 9-14, 

1981, when he will be present in that country. Notices of 

Depositions are being filed immediately after this Brief. As 

previously stated, Complainant intends to seek an Order of this 

Court under §20-134 of the Code that the mother appear personally 

with the children, Complainant considers the testimony of all 

three essential to making a full record. The Complainant will 
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attempt to reach a stipulation which will allow English witnesses 

for both parties to be deposed in England, if the Court has no 

objection to the use of depositions; otherwise the Complainant 

will bring some English witnesses to Virginia to testify. 

IV. Conclusions 

43; The Complainant concludes from all the above that 

Sheila Middleton, the Defendant, has attempted to deceive the 

Court as to the existence of a custody suit in the Court of 

England, when no custody action is in progress there. The 

Defendant is guilty of reprehensible conduct. She has disobeyed 

an injunction of this Court by removing the children from 

Virginia and from the United States. Defendant has boldly 

stated she will not abide by the existing custody decree in the 

future, inasmuch as visitation "at reasonable times and places" 

must be interpreted as visitation with the father in his home 

in Virginia. The Defendant has not shown, under §20-130 of the 

Code, that the children do not have significant connections 

with Virginia or that England is significantly more convenient 

as a forum than Virginia. This Court should hear and decide the 

questions which have been raised as to the custody arrangements 

that will be in the best interests of the children, in the 

light of changed circumstances. The Court should also enter an 

Order compelling the mother to appear with the children. 

BRIAN C. MIDDLETON, COMPLAINANT 

Counsel for Complainant 
Suite 400, 4085 Chain Bridge Rd. 
Fairfax, Virginia 22030 
(703) 385-8777 
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constitution which :Jeemed ~ him~.. ,..ited to the f'acts of the cue with whlch. A 
h& waa dealing. . 

Once it ia accepted. ·aa I consider it must be. that the constitution of the· · 
company is not one of which the petitioner is. entitled to compla.in. then in the 
absence of any P.roof of what LoBD Siu.w in the well known case of~ v~ 
Joh:~ Blacl."1DOOti, Ltti.. (13), referred to ·aa "a lack of probity in the conduct of 
the company's affairs ", the petition muat, in my judgment, fail. 

I would .. therefore. dismiss it on _both grounds. · 
B 

. I . 

- Peiuion. a~ 

Solicitors: UNl &: Co. (f'.or the petitioner); Crawley &:_ells &ya (fol"" th& 
respondents) •. 

~e H: (infants) • 

[CoOM or APn.u." (Willmel"', Harman and RW11ell, L •• fa.); January 20,. 21. D 
2~ 25, 1966.] 

Ward of Ooun-Juriadiction-Alien Cllild,,_.childrm of Amenccm ~· 
· .Diuolution. oj·marriags in M~uW><ly of children givm tO - mc~· 
- with liberal accua by f~omml O'f'fkr> for children to remain in and 

under control of t/Je Srau of New Yorlc-Wif a' aremaUal of children to Engl.and 
• •.. -Oi:maml of court and father not -~1"'-0rdo- by New Yori: StaUi c:Oun· 

U) mum claildrm there-Children mada. tDOrda of courl in E7t1Jl.and by ~ • 
. -WlrdJ&er claildrm ahould be returmd to Stat4. of Net11 York in cuatody oF 

/<JIMr-Whdhet- judga bOund tO mDk. f'uJJ. inquiry 1nto met"iU. 
The parents of two boys were America.ii. citizens; the father waa a..natural-

bom ·American citizen, the mother, t.bough of Scotti.sh. origino had been 
· resident for twenty·yeam in the.United States. They were divorced, on the­

ground. of incompatibility in 1963· by a decree in Mexico, w~ch embodied 
provisions relating to. the two boys contained in a. prior separation agree­
ment, giVing eustody to the- mother with libe_ral access to the father. Th&­
provision& were amenc:!ed by a consent order made _in th& Supreme Court 

F 

of the State of New York in December, 191}4, which perpetuated a provision 
.1n. the original separat.lon.a.greement that the boys should reside at all times in . G 
the·State ·or.New York, and should at all .times. J>e under the e0ntrol and 
jurisdiction of the State of New York. In March. 1966, the mother removed · 
the _boys to England. without any significant ·event having. occurred mean·. 
whil& jUstifyiiig th& course. without having obtained the- approval of the 
New York.court, and without having consulted. the f'atherr she pu.rcbaaed a 
hoUM' in. ·England with the intention. .of remaining permanently· and of 
cutting off all contacts with the father: .She ignored. an order made in 
.Tune. 1966, by the Supreme. Court of New York State to return the boys 
there; and i.sSued. an originating ·summona· in"Jwy,-1965, under which the 
boys became wards of court. On a motion oil notice given by the fatlier, the 
trial judge, without conducting a full inquiry into the merit.a of the disp_ute .. 
made an order that the mother deliver the boys forthwith int.o t&e care of 
the father to whom liberty waa given to take them back to New York. 

Held: although. the court had jurisdiction to make full inquiry. if it 
Wiahed. into. the merits of all the matters in dispute between . the parentB 
before deciding whether t.o send the boys back to the United. Sta.tee, yet the 
court waa not bound to ·do so, and. being satisfied. that the boys would come 
to no ha.rm if their father took them back there, the trial judge had rightly 

.. . :.: .. -. 
:.:,..... 
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--·~ · ~ .. .. ... .. , 

. 13~ 127 

H-

I 



--... .--~· -

. ~ . ' . 

-· . . · . . 

.. _ .... . 
. -

-. ... .. 

. J .... : 

• C.A.. Re lL (.inf.ant.) (WI.U.XJ:a. L.J.) . 88-7 
chiciided to authorise their reti/..:· o the- tTnited. Sta.toe. (see p. 81:19. lette~ · _ 
H and I, p. 890, letter .Er, p. 89%. letteJ:" H. an<l p. 893, lett.er C, poet). 

McKee v. McKea· ((1951] 1 All E.R. 942) explained ~ distinguished. 
:pecision of CBOas. ;f. ([1_965] 3 All E.R. 906) affirmed.. _ · 

[ Aa to custody disputes a.ff'ected by confilct of laws. see 1 Hil.satraY's Laws 
(3rd Edn.)" 126, 127, pa.ra. 227; ~ to the infants' welfare being paramoant, 

B see 21 ibid.. 193, para. 428; ~for cases on that subject, see 2S DIG~ (Repl.) 
. 614, 615, 1205-1218.] 

Cuee referred to: 
B.'• S~ &, B. v. B., [1951] 1 All E.R. 949, n.; [1940] Ch. 34; 109. 

L..T.Ch. 20; 28 ~t (Repl.)_657, 1518. 
C K~ (an in/am), &., [1964] 3 All E.R. 339; [19651 Ch. 217; [1964] 3 W.L.R. 

. 1210; 3rd Digest Supp. 
_ McKee v. McKee. (1951] 1 AllE.R~ 942; [195l}A.C._ 352; 28 Digest (Repl.) 

614.1218. 

Appeal. 
The appeal aroae out of wardship proceedings instituted: hy the mother. of 

D two children. by her former marriage with. the father, Mr • .Er. The father waa an 
American citizen. resident in the Stat.e of New York; hia ~with the 
mother h8d been celebrated in America. they had had. their m&trimon.ial home . 
there,) and. the children were Amepcan. children. By a motion in tlie wardahip 
prcic,.!ICW" ~ tlie father sought relief 88 follows: (i) " that.the plaintiff' [the mother} 
do orthwith deliver into the care of the defendant '', the father, the two children.: 

E · o ·the marriage between the father aI}d the mother, who were boys aged eight and.· 
ven ~ively; (ii) " that he [the father] be at lib1'rtj-forthwith to convey 

the i.nfazi~ to the .-Stat.e of New York."; and (iii) .. that upon the infants leaving 
the juriadiction of thia ~onourable Co~ puciuant to the liberty aforesaid th& 
wardahip herein be-_di!charged ••._On Nov. 26, 1961S, 88 reported at (l96GJ 3-All · 
E~ 906, CaOss, ;J., made an order for the children. to be returiied to New York 

- y Sta.'te;"w:hether in the custody of the father or of the mo~er to be (i.ebat.ed further 
. in camera. The motlier- appealea to the Cour:t of Appeal. . _ . _ 

- The cases not.ed beiow- were cited during the argmnent in. addition to those 
referred. tO in the judgment.. 

!farold .iaghmicm, Q.C., abd. N. C. H. B~ Wil.kinaon for the mother. 
C1uJrlu Sparro'!D for the father. 

-wi:r.LMER. LJ.: This ap~ concern.a· two Ameri?li boys who =are at 
present resident in. this countr;r and have been made wai:W of ·court. It is an 
appeal fri>m a. _judgment of Cltoss, J. (1) given on NQ~. 26, 1965, one. motion 
brough• bjnhe father in wardship proceedings institu£ed by·the mother. The 
effect of the judge's .order Wu that the two boys, although remaining wards. of 

.:Et court, we~ to peat liberty.to leave the jqrisdiCti~ ~ retum to the_ State of 
-- - New York m the care of their father. :-Let me say straight ~way that. foi:'reaaona-

whicll I will endeavour to give 88· briedy &a pouible, I am quit.it satisfied that 
the- judge made the proper order in the circumstances of this case, and that the 

. appeal should be dismisaed. The judge gave e. veey careful and detailed judgment, 
in. the COUl"IMt' of which he set out all th& material facts. Tliat, ·I think. makes it· 

l 1mner,em1"Y, and indeed undeeii:aole, for me to attract further possible publicity 
to the ca.ee by setting out those factii again. in. any detail in my ju_?gment. I 

~ .. · ~ 

pzopGM to refer only to certa.Ui salient facta.. • _ 
(i) Th,_e·parents.of these two boys are American. citizeuil, doi:;niciled and at all 

mat.erial times resident in New Yori: State. The father ia a natural-born &nerican. 

~ Ytu;eN v. Vetura, (1861-73] .All E.R. Rep. 318; (1866), L.B. 2 Eq. 7~; H~ v. · 
Harben. [195i] 1 All E.R. 379; Re P. (G. Z.) (an infani), (1964] 3 All E.R: 977; [1965) 
~~L . -

{l) fl 'Jtl31 3 All E.R. 906. 
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citi7.ea.. Tb mother ia of Scottish orig" Jut baa been resident in the Utili;ed. A 
State& of America. for twenty years. a.zi.a. in: the course of those twenty years 
haa been. married to three hllBba.nda. all of whom. have been Americari citizenL 
(ii) The boya'. parent.a were divorced. by a decree of the court in the Stat.e of -
Mexico dated.Jan. 26. 1963. on the ground of incompatibility. (iii) That divorce • 
decree embodied certain somewhat elaborate provisions relating to thcSe two boy.. 
which bad. been .contained in a prior separation agreement betWeea. the parent&. B · 
The effeet of those- provisiom waa. to give the custody of" the two boys to the 
mother, with very liberal access to the father. (iv) These provisions were amended 
in some respecta (though still lea.Ying c:Ustody with the mother. and preserving 
liberal acceea to the father) by a. c'Onsent order made by D:a.r.oN, J .• in the Supreme· 
Court QfNew York Ste.~ qn Dec. 11, 1964. Tb.is order perpetuatea: a proviaiou. 
contained in the ·original separation agreement to the effect that the boys should C 
reei~at all times .in the State of New York. and should at all tim~ be under th.,­
control and jurisdiction of"the Stat.e of New York. (v) On Mar. 3, 1966; the 

· mother. without obtaining· the approval of the New· York court. and withou~ 
consulting-the father. brought these two boys to thia country, where they bave­
since resided. (vi) There i.8 no evidence of any significant event occurring betwee~ 
Dea. 11, 1964.(thedate of the consent order), and Mar. 3, 1965, the date when the D · 
mother left with the boYlf, to justify th.ia- breaeh of the consent order. (vii) ~· 
Jan& 15,; 1965,. o.fter the departure of the mother. an orderwaa made by Nor..uf; J., 
m the Supreme Court of New York State in proceedings instituted by "the father 
(in which the mother was represented by ber-attorney), the effect of which~ te> 
require. th& mother to return ~e ooys to New York Stat9 within twenty daya. 
(viii} The mother failed (and baa· centinued to fail) to comply with tliat order .. E:: 
and ·sh!t baa thus been in contempt of the o.liier for at any rat& _the la.st si% montbs. · 
(i%)._The mother admit.a that, unknown to her- present husband and unknO'!U· 
to her OW'll attome.yin.New-York. when she let\ New.York.on Mar.,:t,.1965, ·she­
inteaded "if"poeaibl&to remain permanently in this country, because she thought: 
that the-only hop& for the boys ~ving & stable future· waa •• to get away frOm. 
New York.for good so aa. to cu~ off.all disturbing contacts with their father"". F''­
Iquote·thoee-worda fiom the-wife's own affidavit- ·ex) In June~ 1965, the mother 
purchued. with the aid of a mortgage a .house at Sta.verton near Daventry-in thia­
country, where the boys have been: .?'el'iding for the l.aat 9even mo~t?s- oz- so • 

. The mo~ issued hei: originating summom on July u. 1965, aa. th, resalt of 
· which the boys became '!arda ot court. Thepreseni proceedings-arise o~ a nQti~-

of motion· given by the father on.. Oct-5,.. 1965, whereby he aaked:. (a) that the G 
plaintiff (i.e .• the mother) do forthwith deliver into the can of the def~ndant (i.e ... 
the father) the· above-named infants;· (b) that the defendant be at liberty forthwith . 
tO take them back to New York; (c) tlur,t on.~vingthe jurisdiction pursuant to. 
such liberty the wa.rdship of the boya sllOuld be discharged.. The judge found in 
fe.Vour of the father in. respect of the first two-requ~ but did" not see .tit 'to make-

-· 

th& th:ird. «?rde~ for which _he asked. _ - _ -· -H' 
On. the bare facts wliicli I have stated, iri the absenc& of authori~ and ~t~ · 

th& ~tter u one of ordinary common.sense. it seemS to me that anyone would 
be- forgiveii for thinking that this wu- the plainest and most o~oua of cases; 
that the proper orderwaa-to send these two Anierican.boys back~ their own State 
of New York.. where they belong (and where-the Supreme Court.is alreadyselze9. 
.of their cue,. and ha& been seized of it since Deceµiher, l 9Mr and more especially. I 
so having regard to" the fact that they have been. kept here in !fagrant contempt of. 
the New York court's order. In that connexion I should iilce to say. that I heartily· 
ag;:ee with.~& remark made by the juap where- he· said. (2): 

. . 
. ·~~sudden: and unauthorised removal or children from one country tc> 
another- ia. far- too frequent "nowadays, and aa it seems to m&, it is. the duty of 

(2). [19601 ~All E.~ a.t p. 91:?".. 
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altcourta in all countrie8 to do~ they ·can to ensure that the:wroagdoer do.· · 
not ~_advantage by b.iawtongdoing~" 

That. I think. would be the ordinary commcm.-aeme approach of anyone in. the 
absence of authority. · 
However~ it baa been ~ befor& WI that. the- judge waa precluded by 

B · authority from making the order which.he did. permitting the boys to be removed 
from the jurisdictioO. unleea aDd until he had himself conducted a full inquiry into 
the whole of the merits of the dispute between the father and the mother. and 
had. !omled. hia own conclusion thM in the best interest.a of the boys it waa riglm 
io comm.ii; them to th'e car& of the parent who Sc>ughfl.o remove th.em from. this. 
Jurisdiction.. When we asked what waa to-happen if. having cond~ that full.. 

C inquiry, the judge did coi:ne to the conclusion ~ the8e boys should go ?&ck t;O: 
the State oCNew Yo~ what was said :was that the matter would, no doubt. then. -
be debated in the New Yo_rk court. but that that court would pl'e611lil&Olyfollow the -
view expxesed. by the court here, and would mak.e an. order of it.a o~ to the lik&­
~eet.. Putting what amount.a to virtaally the same argument in another- way, 
it..,.,,._. contended by coun.sel for the mother. that what thia court cannot do ii _to, 

D abdicate its. responsibility for .ita own wards. 
Aa ~think wu:pointed out by the judge, if the view. of the law prell8med. by 

counsel is cofrect. it would undou!>tedly confer & great aDd undesirable adV!Yltage­
on the- parent whom :f may call. the " kidnapping " parent, i.e-. ihe·ona whd baa 
wrongly- broaght the infanta in questioi:i. to tb.ia country; For~ with f!.11. ~ 
to.Coun.sel's su!>misaiona in his concluding addretBr I entertain no doubt-but that.. 

E'. such &..full inquiry aa hs-envjsage¢ might well last for many moaths. especially 
having regard to the need for evidence from a.broad.. Thei,:e ~ould thus be gr&V&­

risk that, ~e time. the judge "'ho eventually had t.o deal 'l!ith the caacame t.o. 
P. bi.decision. he""itould find it very hard~ mak8 any order which would have­
the-effect of taking the children away again from. & hOme in which theywould..by­
thM time., have taken root.. I whOlly agree with the View, more.than once expte911e<l 

Jr by: the judge;, that,. if these boys are to be sent back to the Ui:iited Sta.tea at all. then 
it is m. their interests, and in. the- interest-a. of the.ii:: welfare, th&tr they should. be--
sea.~ back aa:aoOu. • posaible. ind~-tha-~nerthe better. . · . 

!lt'tb p?eeeDt caae there Wa. in faet & considerable body of .evi~ botJioraJ.. 
and doc:mnentary. A number of witneese9 attended for cram-examination on their 
&ffid&vita, and a. nui:nber- of docwnent.9 aa: well aa a.ffida.vita wer& included in tlie 

G handle. · Even-so, liowever, it iS, 'I think. plain th.at such inquiry aa_ waa conduc~ 
· by the leamed judg& did fall sQort of what would.be required if, aa counsel for tlie 

mother contenda, the judg& waa ncit ~titled to, mak& an ol'der l\t alf until fully 
sati.stied as tO the merit.s_of all the poin~· in 'ciispute betw~ the parent.a.. ~ 
coµnsel for ili& mother rather made it.a matter of complaint that on 8. nllDlber of 
occasions. he W&e, ii not ~:r stopped.. at any ratit acti?ely diacouraged.. . 

iE from pW'S'Uing hia crQ111H%.Bmiilatioii of.-th& father wit~ ~ to l!Ome o( tha-
disputed matters. . . . _ . _ . 
~ judg!t took t;h& vie'lr (and. I think ~W "it WU. the right view) that.. in-a. ea.: 

Such aa the present, it "1'.V&a not necessary to go into' all. the di.sput-ed queationa­
betwl!9D the-parent.a,. ·but that he _ought to send, thescil?Qys ~k to theU.. owu 
country to be dealt with by the court of their.own country, provided that he-Wall..-.-

I satiiified (aa he wa. satisfied, ha~ seen th&father himself, and having had the. 
benefit .of the view expressed on behalf of tJie Official· Solicitor) -that they would 

· cometO no harm if the father took them ba.ck·to the Uni~ States;_ and that thia · 
wU- So;. even. though it might subsequently. tum out, after all the merita of the­
csse had. !>een thoroughlr thriahed. out in the court in New Yor14 that it would. 
perhaJ» be better 8.fter all. for th& boya to· re11ide- in. England and see- _ little~or 
nothing of their fathe~ 
·r do not think t·Mt the authonties cited by counsel for the moth~r wnmmt t~ 
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have ~cited to ua did jll$tify-the pn..t"19ition. however, I think tliat it is only A 
·proper to point out that none of them.is binding·on this court, althoUgh clearly 
the decision of the PrivY Council in M"cKu v. Mc:Ku (3~. is one which mun b& 
trea.t.ed. With the utmost ?espect. . . 

I tum directly to that case. I need not refer to the releY&nt fact.a because they 
have been very- fully set out in CRoss, J.'s judgment (4)_;- but I think that 
before I read from the report I ought to make this clear. As I read it, the question B 
which wai, debated in the Privy Council in that case waa whether a trial judge • 
who had in fact thought fit himself to Conduct a full investigation of all the diS. 
puted facts. lUJd to reach his own conclusion thereon. conld be said to have been 
wrong to do so, on the ba.siS that he 'WM bound; without inquiry, to send the 
infant eoncemed back to his. own country. -
' That being the question which had to be decided, I think that the gist of the C 
Privy Council's decision is to be found in the_paasa.ge which has been read more 
than OnQe during the hes.ring of this appeal (5). LoBD So.tONDS. in giving the 
decision of the board. said this: 

" It; ii possible that a case might ari.s& in which it appeared to a court. 
before which the question of custody of a.n infant came_, that it waa in the 
best interests of that infant that lt should not. look beyond the circumatances 
in; which ita jmisdiction was invoked o.nd for that reason give· effect to the 
foreign judgment without further inquiry.. It is. ho~er; the negation of 
tne propoaition. from which every judgment in the preseat_ case liaa proceeded. 
~ that tb,.e infant's welfar& is the paramount consideration, ~ say that 
where the. learned trial. judge has in his «iiscretion-thoughtr fit not to !;aka~ 

D 

the draatiq course above indicated, but to examine all the cirQumata.nces 
and .form an. independent judgment: his_ decision ought fer that reason to 
be-overmled. Once it is con~ that the court 0£ Ontario had jurisdiction 
to· entertain tha question of custody and that it need. not blindly follow azi:. 

order mad& b_y a foreign court. the consequence cannot be eseaped· that it ·· 
must form .an independent. judgment on the queatio~ although in doing so - F' 
it. will -give- proper weight to the foreign judgment. What is ~ proper _ 
weight will depond- on thit circumstances· of ~ ca.se. It may be that, 
if the matter comes before the court:of-Ontano within a Very short time Ot the· 
foreign judgment and there is-no new circiimsta.nce to be. considered, the 
weight n:iay be so great that sucf:.i an order a& ·the Supreme Court made in 

_ ~hjs C48e could be juatifi~ Ii that ia so, it would be not beoa.use th~ court of' · 
.Ontario. having assumed jurisdiction, then abdicated it, but ~ in the_ 
exercise- qt· it.a j~ction it determined what was for the 0enetit of the 
. infant.'• - . - - . 

G 

:rhU ~. I think. prompt.a yarioua remarks in rela.tion to it,1 relevnnce to the 
present case. First. I do not doubt that the judge would haNe bad j~~ct!on .. 

.- ·had. he_Seea. fit, to make a.full inquiry into all the diaputed wues of' fact before-he H 
· anived. at hia decisiQJl.. Caass, J .. did notniee fit to do so, so that)-the quest~Qn now 
- at isaue- is the exact reverse of that whiclJ, waa considered oy the PriYy Council 

· ~the caae· of Mc:Kes (3). Seconiily, it would not. ~ thin.k. ·~ right tO describe 
CBC~ J., aa '_' b~y following " .the order of the foreign co~. What he did 
wna. to apply his. mind to the question whether. in ail the circumstances; it ~ 
proper to give directiom in a.id of the.-order of the. foreign court; !Uld the relevant I · 
question in reaching his. conclusion Oil that. and the question which he himself 
uked ·and ~red.. wu. whether fbe. boys. would come · to any- harm- if they 
were sent baCk tO be dealt wi.th by the foreign court. Thirdly, in contradistinction 
to the:caae of Mc:K~ (3) where thenr~.A very ~nsi$r&ble delay, I think thir.t 
it can be- !laid tho.t thi•: matte~ haa come before this court within a. relatively 

(3) (19iill 1 All E.R. 9-t2: -{19at] A.C. 35Z. (~) [196'il a All E.R. at pp. 91l. 914. 
(~) [19:TI1 l An E.R. nt pp. !l4;7. !148: fl!lall Ar. - "" 'Ul~ •uu 
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. A short"tim; of the order of the New ).ork ~and t.ba.t ther& is no new circum­
stance to be conaider9d since that order. Wu made. As a. matter of chronology: 
th& boys were made w&l'.Cia _of court within. about; four moo.th.a of their arrival in 
this country, and the p~t; motion waa imtitu~ some six"moo.tha after their 
arrival in. this colin~. Lastly, I wo~ emphaaise what; LoJU> Slld:ONDS said in 
the last sentence of the paasage which I have qaoted. It waa clearly hia view 

B ~the course which CBoss. j .. ·took in thia case would not amoWlt to an a.bdlca.­
tion ofhia jurisdiction. but rather to an exe_rcise {or at le'aat a purpo"rted enrcise) 

• of hia jurisdiction in relation. to theee two boys. . · · 
· Before leaving the case of Mc.Ku (6), I should. of c0urse, refer to a. dictum 011 

which reliane& waa placed on be~ of the mother. LoBD SmoNDs the~ said (7): 

"-There is,. in fact. no. via medi& between the abdication of jurisdiction, . 
. cr- wbi~ h& [i.e .. the judge] rejec~ and the consideration of the case on it& 

uiem.. in which the respeCt payable to a foreign order must;. alway. ·be in:. 
the fonigroand.~ • 

That remark wu much relied on. by counsel for th8 mother, in p~nting hi» C&lle, -

but it;j.s fair to observe that it was in no way n.eceesary for the decision in tliat case; 
D· an~ wit.fl the utmost~ to the law·tord who made the remark. it does seem to 
-: µie- tG be- somewhatt ~-with wW he had a.lree.dy said in the paaage 

tha;. I have quot.ed. from (8). · 
· -'1'h8 other two aathorities. principally relied on were the ~ision of MolL'l'Olf', J .. 
in & B.' .. Sdtkmenl. B •. v. B. (9). and the· recent decision.. of BuCJCLZY.. J~ .. In 
& K~ (cm in/am).(10). I do not think tha.t it is neceesaiy to refer to either o(-

E' thoee two~ in any detail. for the i:eaaon tha.t I do not t~ that ~ither of them 
· establishes. the sweeping proposition for which . counsel for the mother baa con-

.. tended. A.a tG the' first of thoae tWoca.ses {MOJm>N~ J.'s deeisioo.{9)), there iasome 
obec:nrity in the report.whether the ~i.sion.W.. arrived at aft.er a full-investiga­
tiO!!p..mc~ aa: co~ for the mother contends. is- desirable and necessary in a case 
of tbi. so~whether. it waa arrived at after only a pm:tiaJ. in~tigation. such air 

y hu actually taken. plaCe in this case. Counsel for the mother said in the cour.ie of 
hi.a- argument' that. a. he understOod it. in tha.t ~ the judge arrived a.t hia 
deciaion a.fura..fultinvestigation. If that were so. then it would seem to me that 
that cue certaizily doea not; throw-any light; oo. the decision of this case. · If 
Mouo?t. J-. however, waa holding _only a parlial inquiry, then. if COUil.tlel's sub­
mission ia rigl:lt. he wu. ta.king a course which wu wholly unneceeaary, s~ all. 

G 
thai:: he had tO do (if. the argument is right) we.a tcr say a.~ the outset tha.t. aa a · 
matter of law. he could not make the order sought by t&e father io. that case 
except aft.er b&ving . .conduct.ed a-full inquiry. Si.milariy, if counsel for the mother 
inight,in ~.second of the C88ll'J8 ( 10) referred to all tha.t BuCJC:.ZY, J'.,bad. to do was. 

• t.o. ta.k8 the same short cut; and refuse to entertain the case at" all except. on the 
baaia of.cond.ucting. a full inquiry; and.. unles1s'~e mother waa prep~ to accept; 
such. full inquiry, ~again would have been an end of the' caae. Io.'fact, as he 

:EE hlliiself · pointed out in. the eoarse of bis judgment. B'Q"ClCI.XY, j.; reached hia 
, c0nclus~oQ. after only a partial_ io.vestigati?n; the evidence which. h& bad. before 
him waa contained in con.tlicting affidavits, there ~ no croes-e~tion. and 
'th&mother wa.not even preeen~ ~t the trial before him. Moreover, in spite of the 
submission to the contrary of·ccnmse1 for the mi>ther, I think tha.t it is plain that 

"i: ~judge: in tha.t caae waa clearly greati:y impressed. by t~e question of forum 
conveniem. ~ had particular regard to the fact that. if in that caae he did send 
~e child back. to Italy, the evidence. showed that the Italian court would apply. 

_English law. Io. all the circwnsta.n.cee I agree with the view expressed by Caoss. 
·~ .. that neither the caae of Ra B.'1 Sdtlemmt (9) nor that of Ra KernlJi (10) in any 

(6} (1951-) l Ail E.R. 942; (1951) A.C. 352. 
. (7) (19Gl] 1 All E.R. at p. 949; (1951] A..C. ~t pp. 365. 368. . 
(8) (1961) 1 All E.R. at' pp. 94i. 948: (1951] A .. C. 1&t pp. 363, 38'-.. 
\?LC~?~9 .. 1.~_f:_:R:'. 949. a..: [l.9-WJ Ch. ""-· 
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way governs, or indeed aaaiata us in. t{ . Jlution of ~e question in the preeent A 
cue. That '!:!eins so. I do not think that 'c.~l for the "mother baa i;nade good th& 
very wide proposition \vhich he puts forward aa to the ju,risdiction of the court. 

(HIS LoBOSBJP> _considered the mother's alterp.ative submissions that ·the 
judge-in a.ny event exercised his discretion WTOngly,_ in p~cular failiiig to conduct 
a proper investigation. into the serious nllegai;ion that the father. waa not a. 6.~ and 
proper peraon to haV8' t!J.e custody of the boys, -that there had never· been any B 
deciaion on the merits in the case but only a. consent order, a.nd that the judge 
had overlooked- the f'uli.dameil.tal maxim that the Wl!'lfare of the--0hildren was the 
paramount consideration. held that there 'vaa no substance in them and said 
that_ the appeal should ~ diwiS!!fdl . -- . . 

HARMAN, L:J.: This appeal. raises the questi.on'of the proper course for C 
the English court to ~e in what may be called" a " ki~pping " case. One 
starts inevitably with the view that the. mother. who. had dolle" the kidnapping. 
should not be allowed to reap ·the advantage of her wrongdoing. One baa 
only, aa Russz:r.t.. L,.T .. did. to reverse the position to see what our feelings. would 
be if tl;&-Ameriean court in reverse circums~ took the course which is urged 
oD. this court. 

It is said that there ia authoiity which. binds UL I never "hee.rd:of binding D 
authority in an infanfloease before. It ia c0ntended here, however, that a. decialon. -
in the Privy Council bJMJ la.id down that, whatever ·the cilcumstances in which· 
children arrive in this country and are made wards. no course iS open to the court 
here buf to go into *e whole otthe circumsta.nces_and decide {paying nodding 
respect to the.foreign-court's decision. but in fact ignoring it) what the English 
Court would do. -In my judgment thero is no suck authority. !ii the Privy Cow:icil ~ 
cue (McKu v. McKee {11)) the father had taken the ch.Udren over a boundary . 
from Ca.lifonua into Ontario. The !lhildreD. hav.ing: arrived there. were made the· · 

. subject ofliabeaa corpus proceedings. The order in-the habeaa.cof"P.US proceedingS­
waa. that_ a. judge should try the _ issUe- lVhether the children shoUld go back to 
California. or should r8main in Ontario. Th&t ~ ~ issue whic~ the trial judge 
t:ied. He went into the whole of the circumstances. and he ca.me to tha conclusion.- F" 
tha it 'WU in the best interest.a of the children that they SbOuld rei:nain ~th their 
father in Ontario. · · · 

The Supreme-Court of c&nada reversed- that decision on.tlie ground that, aa ~. 
matter of di&Cretion.· the court had no right to act in that way; The Privy Council 
revenied the decisfon of t~e ~up~ <).:>urt on the ground that ;he judge. having 
taksn. the whole of the circumsta.ncetJ into considemtion.- aa he waa. bound tO do G . 
. in that caae under the terms ot the order before~ waa perfectly entitled to a.ct 
on it, and-that ia all that the case of ~~fcKu {l-1} Ui the Privy Comrcil decided.. 

·similMly in & 1'.'11 S~ent. B. '.!'· B. {12}. the c88e befote Mo:a:roN. J .• he 
had maCle Up his miJld. aft:er considering the whole Of the ~ircumsf&nces, what WU 

the righf course to adopt. and he chose to override the decision given "t.wo ye8.na . 
· be.fore of tlie Belgiazi court. It ia not. a question of juPsdiction. The court liere .H 

hae-- juriSdiction to .do. thos9 things. If the judge chooses to_ take that course. · 
he cannot be upset on ,the· gro\,Uld eithe~ of juriscµJ:tion or ·on the- gro~ of . 
some-authority. If he. choae. )lowever, to take the COW'!e which the judge.. here · 

· took in-the interesfa of the. children, as-he thought, of sending them .~ to the 
• United State. Wl.th no more inq\iliy into· the matte!' than .to en&ure. so fat" aa he .. I· 

could.. _that there waa -no ~r to. their moral or physical health in· taking- that -. 
COW'M, I &in of .opinion that he waa amply justi&d. and that that waa the right 
way in which to approach ~he issue. · 

. These clilldren- had. ~the subject of ~ order {it ~ true made by con»ent) 
made in ·the courts of their own country in Deeember. 1964. It waa only three 
months la~rth&t the mothec. fiouted that order; deceived har own advisers a.nd 

(ll) (l951} l All E.R. 942; (19iHl" • .\..C. 3.'>2. 
(12) (1951] l All E.R. 94.9_. a.: (C940] Ch. 54. 
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C,.A. ~ H. (infanta) (~. L.J'.) 893 

A. deceiv~ the ~urt. anc:i brought J..: illdreri here with the object of tii..lcing them 
right out of their father's life and depriving him al.together of their society. The 
interval ia so short that it seems to -me that the court ineVitably waa bound to 
view the matter through those spectacles; Le •• that the o~er having been made 
so. shortly before, and there being no difference in t he circumstances in the three . 
months which had elapsed. there waa no justification for the course which the 

B mother had taken. and that ~ waa not entitled to seek to bolster her own wrong . 
by seeking the 8&9i.stance of this court in perpetuating ~t position. end seeking 
to change the situation to the father's disadvantage. 

I da not want to elaborate on the matter. It is quite obvious to me · that th& 
judge's jud~t admirably dealt with the whole situation; that he toOk the 
right matters into consideration. and that his judgment is wholly unevailabie •• 

C I would dismisa the appeal. 
. . 

RUSSELL. L.J.: I agree. Bearing in mind, aa he did. that in this jurisdic· -
tion the welfant of the infanta is tjie paramount, but; not the only, consideration. 
the judge wu ~ll entitled to conclude that the best course wu for them to go 
back to their home land at the earliest moment before the stage could be reached 

D . of & ~hearing. and a ~017cl1;15~n on the. evidence. ·.The fact that the ~tive St&te 
administers the same J'llrjsdiction over infants as does the court here 18 & factor 
for_consideration; indeed. it; is a factor-in f&v?ur of exeroiaing the jurisdiction by 
directing the x:etum of these boys; it is not an. sJxlica'tion of the jurisdiction 'ac> 
to e:z:erciae it. 

Another f~r is the suggestion that ~ father is a paranoiac. and that aa a. 
.E result contact with the fa th er will be harmful to the- clajdren; indeed. it waa · 

stressed by coumel fqr the mother that, if that suggestion 'l!ere destroyed ·by & 

report of an. agreed PSIChiatrist. there could be no amwer to the retum of the boys 
to the United~ In factrthere waa rMlly no evidence of paranoi& afl all. or' 
that harin might result. It is said that there is & risk that on ful1est investigation.. 

• both may be established; but in looking for overa.11-benefit, some risks may have 
Ir. to l5e taken. I canno~. help feeliiig that in this case the riak is negligible. end that, 
. ~so far aa it e::r:is~ at all. it waa. well outweighed by other factors. In the end. 

however, I 888ert that an. English. court is not without power in s. suitable caae­
promptly to return to their· home foreign w&rda who have been kidnapped into 
England, .without having to wait for the full course of & roll hearing aQd- full . . 
evi~. during which time there is the very real daager of their sinking roota in 

G .the &Oil of England. a.. px:oce- which may Wl!ll heres.fter prove to be barmful... I 
· see no. ground whatever for saying that CB.ass. J .• (13) in this caae wrongly-

exercised that power. I-W"Ould. !iismisa t~ appeal. . •. • 

Apptal d~i&lerl. Leavs ta apptal ta tA4 Houn of L:Jri:U refe,Md.. · 

Solicitors: ShGl'pe, PrUchard &: Co., agents' for Stopa&: Burton, Daventry (for 
the mother); Kenneth B~-· Baker; I3aJu1' (for the father). 

:S: [~ /)y F. A. A:&m:s~ EsQ., .BG~~Liio.] 

I 

{i3)°f19651 3 All E.R. OOff • 
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ALI. BNGLAND LAW lti::PORTS 

Re. H. (infants). · 
[CH..\.....,.CJo:1tY D1ns10-" (l'r°""', J.), Novembur !?3, :!4, :!;i, !?6, l!Hi5.) 

ll'a"l of ('ni11·t -.l 11ri.,y{frtio11-- L-'111·11111 1·t111t't'llt1·1111 .-I 1111·rin11t 1·hi/,frr1t 1if J11r1111"r 
!1111rrit11/I' 1~f Sn•lli ... h ,,,,,11,,.r /111111 :l1111·rii-1111 .1/111·ri11y,. tli .•. ..,,fr,.,J ;,. .-l11wri,.,, 
--C11s/(J(l!f 111·1~ ·1·1 ·rli11!f/l lw1111!fltt I•!/ jitllll'r in .V1•m l'111·k :\/ollwr' . ., rr.-11111rri1111r. 
-C/iildrc11 /1r1111!1ltt /11 ,._.,,!iill-111/ /1!/ 11111//wr lf 0 ithut1t ft1thrr· ... ,:,,,,,..,11t-/i:.;·1·lu. 
.•il'r r11.<tf1•l!f !{frr11 /11 f11tha 11!/ :I 1111·r-i1·1i11- '"""' 11"/ll'tlll'r /':11!1/ixh c111trt 
.<ho11lcl 1m!t-r t"11 ilt/ re· 11 /o IH" rd1trm•d /11 ·''f11fc 11/ .V ,.,,, I' 11rk ll'it/11111t yo-;uy 
into tlu: mcrilJI uf cla.i11111 Iv Mt11lotl!1. 
On n ..... l;i. l!l;"17. th1• 111111h1·r. """" wa .... IH1r11 · i11 :-\t·ot.lmul. 111arri1·1I ,_,,.. 

fatlu·r wliu was :m ,\1111•rie·:m 1·itiz1·11 d11111i1·ilt .. I a.ml n"Si1lt•11t. in t.lu• l i11i1 ... 1 
::;tah•s. Tht'l'l' we•n• two c:hildn•n 111" tho 11u1rri'.~;:1·, '"'Ys 11g1 .. l 11i .~ht. mu! ,..,v. ,n 
t'l":'JX'i.lliv1•l'.'·· On .i-.111. Iii. l!Hl:l, tlu• 111ot.h1•r arnl fiLt.lu•r <'111•·•,.,I int., :~ 
"''Pllf'.ll ion :1;:1'1."Cnll·nt .- 011 Jan. :?ti. I !11i:l, t.h11 111arria~• w1i. .. 1lis.•.;olv.,cl I ry a -
dt..'C.'l'l't' of:~ '.\lt•XiC:lll <.'Ollrt. for im•o111p11I ihilit.y of t~•lllpc•ratnC'llt.. '1111• 1{1~:n"' 
provid1•1I. illll'r :1li1\, that. 1-111• c·hildn·n i<l11111lel n•111ain in l.11" c:rn<l,,dy nf 
tlll'ir 111otl1t•r wit-h , .i,.itat.iuu ri;:lrts tu t-111• li,t.lu·r i11 :u~corelanc.,, wit.Ir 1-lu• ­
pro\"ii<ioni& of t ht> ~·p11rat.iun 111!1'\'-'lllt'llt. Ou I >•'t'. I:!, I !lli:I. t-lu• 11101.fmr 
11i;1rricd ht.·r Jll'l."40Ut. h11>1l1111ul. i\lr. 1. lu Lhu aut.111111l of l!Hi-i, t.llO fal.lu·r 
stnrk<l 1•1t:<t1>tl'.'· proct.'t..,linl?" a~nin~t. t-ho motlwr in 1111• Supremo Com·t. of t-1m · 
:-\1:111• of ~··w Yurk. 1111<1Ii~·a1•n11i<t'llf· or1le·r 11111d11 011 He'<'. 11, 1064, I.ho t-•·rrn .... -
of thu "''1'11ration ai:n .. ·1111•nl we·n• 11111tlt• an nnl1·r oft.ho 1•1111rt. ;.,:jj:fj---,.,.rt.ai11 
\";I ria I ions: ;ll"l't""'-"~· :\Ir. 11. \\'US t" e'f_lllsi,.f or a 111111: holic 11,y i11 •-ho s11m1111·r . 
1111<.l 1\ nmul~·r of Wl't'k·•·ml" thro11i,:ho111. the• n~t of tho y1•nr. '1'1iwn.nl" _u,;.-
l'nel of I !lll4, '.\tr. f. founcl hi111"'4•ll' in ;;:nwu tinmu·inl clillicult.iOH 1uul wu ... 
thl'l"ntc111·1l with e•\"il·tfon from tlw lint. in which ho wn" livin:.r \,·ith t.hu 
mother aml lwr chillln•n. Thct lltol lwr',. hrothe•r. who - li\"e~l iu l•:uJ.(huul. -
sm .. "gt""t('ll thl\t· she uml th11 d1ildn·n shoulcl t.'t•mu to l•:11:.:l:11ul for:' huliclay ---
whilt.~ '.\Tr. {. :«<•It It'< I wii-h hi,. con't.litor:< ancl 1'111111el '' 1·luo:1p1·r lint.. Ne·it.lwr 
th1• 111t1tlwr 1111r :\lr. I. askt'<I lht• li,tlwr for hi>< 1·1111,..·nt. tu t.111• s11;..::..:1-sli1111. 
Thi• c:hiltln·n s11t•nt I h1• we .. •k-t•tul of l•'1•h. :!ti I<> (t'1·h. :!:-!. Hlli!i, wit.ft t.he•ir fat .lu•r • 
anti w1•r-• r1•111rm'tl It~· hi111 lo I lu• 111111llt'r111.1 1''1·h. :!!<. I >n :\Tar. l; t-11 .. 111uf.l1 .. r -
anel l ht• t•hildrt•n ,.ailt'<I 011 I 111• l)1u.,·11 ~l:iry li1r l•:n;.daml. \\"111·11 t.111• 11111IJ1.,,. -. 
li•ft A1111·rie•:1, sh1• hopt'll in f1ll'I· llC'\"t'I' lo ret-111,1 hut. tu inchmo hor '111,.hauel 
lilt•'!' to l1•:t , ., •. \"111t'ricn himsdf :111cl :<t•t.t.lt• in l•:u::lancl wit-h lwr anc I t.lu~ 1·hilcln•11. 
(In .I 11111• 1.;. I !lti;';, I he• 1·1 urrt - in :\t•\\" Y urk dil'l.•1•11•1 I 1.lrat- !111• 1·hilcln·n sl11111lel I~. _­
n.•t 11rn1'<l 10 that ::;tall': this urd1•r ha,·in:,:. 111..,,11 tli.-oh··~· , .. 1!.y1.h1• 11101.he•r tlu• 
Xt•w York 1·1u1rt. J.!l':llllt.,! 1•'1(1•!11,.in11•11,.(1HI'.\· lo 1111' l:1tlll'r 1111 :-;e•pt .. i. l!Jli.;~ -Iii- -
.l111w. l!lli: •• :\Ir. I. w1 ·11t- jo l•:11J,!l:mel tu"'"' t.lu• 11eutl11·r: :-lu· lulil l1i111of111·1• 
wi>'h l hat ht• she111ltl 11•11\"t• ,\nwrie•a li.•r ;:001l a.ml: t hut. IH1t.l1 111" t-ht·11:1 i .... it.h 
the· l 0 hiltl1"1·n shoriltl 111:1k1• tlll'ir hn111t• in 1•:11;.:l:mtl. "111 • wi1s willini: ·tn snt.1.lt• 

A 

H 

I> 

(: - . 

at. h1•r r1't(ll• '"' in l•:11i.:l:1111I. hut. if I h1• t'1111rt. tl.'l·id .. rl I hat . t 111• <'hildl'l.·11 :<h1111l1l ~" . - IL-· ~­
h1ll'k to ,\111..rit·:~ I h1•11 111' wa~ willi11,: tu n·mnin I he•rc•. I lrt .1111.v l!i, I !Jli!";, _-
1 lw motht•r is."'llt'tl a :<11111111011" ai:ain .... t t ht• fat lu·r of I fu, 1•l1ildn·n l1y whic•la 
till' d1ihln•n Wt•ro macl1• ward>' i.1f court. Ou mot ion hy -t-111' fat-lmr in tht• --
\\'ilnh<hip prt>t"t't.'t.Utll?:4 for nn nnh•r t.}u1t the.~ mot he•r >'htn1l1l ddivw· tho childn·11 
into hi,; <':trt• a111l tluu lit' "houltl 1,.. ILi· lil>t•rty to t11k1• t lwm lo :-: .. w Y1>rk. 
ancl" t lrnt- 011 t Ii•• 1·hild.-.·11. l1-;l\·i11:: I ht• _j11ri,..Jie•I in11 11(° t lw 1·1111rl- t.h .. w:ird:<hip 
shou lrl I"• ti i -~•·lia ri.:• ·d. 

lh.•ltl: 1i1 lit•• 1·1111rl \\as sati,.ti• ·d that tlu· 1•hiltl.-.·11 \\11111.I , . .,.,,,. 111 110 

-harm I• .\' 1"·111:.: "''Ill- 1., ... k 111 .\11w1·i1·:r . wit Ii 1l11·ir f:rtlu ·r 11.1111 s1a ,\·i11i: · \\·ith 
hint p1•11dirn,: tfit• .\1111•ri1·a11 •'<llll't.°:< 1!.•t1·r1nirn,lion 11f lht• ll11>rits of clai111,; IO -

thcir cu.-1111 I~· ("'"' p. !H :?. lt·t t1•r R. 1'1():;t-). -
(ii) :1c1•,1rtli11::h·. as 1fi,•1·l1ild1"•11 w1•1"1• ,\1111 ·rit·:111 d1ildr1·11 :111<1 1-111' .\11,,.ric:m 

t'ClllM'· wns I h1• p;t1t1t•r t•1111rt- t ti 1lt't•ielt• I lu• iss111• of 1•11,..1111 I~, a11tl a.'< it .. was l -lr" 

d111~ - .,,·, .... ,. , ,~ i11 all .-1111111ri1 ·., '" ,...~ . 1ha1 a par1•11t duin~ wn111g loy ro•1110\ ·i11:.: 

A 

Ch.D. 

childrcno 
the court, 
tho child.I 
t.o ,'\ 111cri1 , ....... ,. 

Mt:l\1·" 
B Ur. l\1·r 

[ ;\s _l,11 Cl 

{3rtl l•:cl11. j 
SI,;, !!1 iloicl .. 
Iii-I, ltl:i. / ; 

t '.a.:.;,·-:-1 ,,,i; ,r1 

C JJ.'.sScU.U 
~1 

- · /lrirlJ#';u· \ 
y , 

f\ 1'.TTU/l (I 
I! 

I> .\ld\.P ... I 

i; 

N1t!11'.11t • 
L 

/>. (t:. "· - . \ I 

_Motion 
'TI1iH \\"U 

fr, -d1ildn.·1 
~Ir. H ., 1· 
1 lt•li \'t!r i11 1 

- .\Ir. 11 . a111 

I•' he [Mr. II 

(; 

York ". :11 

<:011 rt. _p11 1 
~Ir. 11. \\;:i 

with .\I rs . 

- 111at.ri111011 
fully ,.. .1, 1 

Tl,.. 1111 

- f 'f11trli-:: 
/_fort.bl 
11". J. 

:\ov . 
-lacly wl10 
a. ... kingtl1 

- "":'~t.iv 
:.,:i,·•·n \vit 

L ;lul:-· :!!I. 
fur I ft,.111 
in 1'<"1111: 
li1· 1 ~ will 
whi1·h w 

\\' Ii 0 \\' "'' 

111• is au 

l-11> h1u I 
two <'hil 
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;.-•. 1 

' 1! , .;· ~, tif f11r111c ·r 
.. , ·I i11 .·lnlf'rini 

,. · .v rc-11mrriU!/C 
.•.. s 11t-l:.'.1.·cl11-
":,,~i1i.vli ,.,,,,rt 
.. ·itli•111f !Jt•ill!/ 

I. 111arri1-.I 1111' 
i11 1 hc l'.nih~l 

ii.:ht and ~nm 
r11 .. r1-.l into a 
li,.snln'l.i h.'· a 

' . ']11,• ucc~· 
!1o · 1•11,or0tly of 
1: ..... wirh rh•· 
>. ti... 111111 lwr 
i i, the- fath<'r 
1• • l_',111rt of rlu.• 
!II ;.J. f hf' f~l'nl:; 
1 ". t trir '"'rtaiu 

110 :1,,. :-11nu111•r 

r. •11·: 11~1,. 1111· 
. ,lt j, • .,. illlt{ \\' :L'"' 

'111:.: \\irh lh••· 
I 111 En:.:1:111.t. 
: · •r :i hulid:-i.'· . 

:i;11 . :\o•i1lu·r 
fi. ...iJ:.!:.:t":o>I ion. 
..: h tlu·ir f:rtlwr 

:: . I I w 11101 Ito ·r 
• !' t 111• run1 IJ,•r 
·• !1°·r lt11:<han1l 
• i tho • 1•hiloln•n. 
1•· ·11 .ft .. 111.1 t". 
: .• . r:inl iu•r I ht' 
I'' · 7, I !lli.i. 111 
·!.l h i111 .. r lu·r 
.. ( l h1 ·m with 
i1;r11:.: to scttl•· 
· I: ·: 11 ·-ltnulrl i;o 
I . ! ' 1.-., l!)f,;j, 

j"' !I !..\' whit•fi 
: .. 11,.: .. iu 11.,. 

· · : ltt· d1ildr .. 11 
1 .. :\o•\\ Y11rk. 
·L. 1"ar~lship 

. ; 1 ·•·tu• · to 110 

1 • \ ' IU:.! \ '. i r It 
: t , ., 1·l; &itll:""> {41 

r ! .• . \11tt ·rll·:1u 

I .• . II "'""tit•• 
- · !• .\ n · tilO\ 111.:.:: 

A 

H 

c· 

D 

H 

I 

A 

c 

D 

Ch.D. Ro H. (infllllts) (C.ROs.<1, .T.) 
( 
\ 907 

chilclr1.-n out of t.Jwir country ditl not gain 11.ilvnntllbro by hia or lmr wrongdoing, 
the co1u-t, \llo;thout going into tho morit-11011 tho question when' um.l wit.11 whom 
t.lll' chiltln•n i<houltl Ii\'!', woulil onlcr tlmt the chilclmn :-1ho11l1l i.to hnck 
t-o ..\11tl'n1•a ("4"' p. !I I:!. lt•t.t~•r.-i t: a111l (. p. !11 l, lul.l••r B. a.ml JI· !11 Ii, int.t••r ,\, 
1 ..... 1.). 

.llc:/\ee '" .llcKe.e ([lU!ilj l All ~.lt. U4:!) crn1. .. iclt!1,icl • 
Rr l\rn1o/. (mt i11f1111f) (fl!lti·'1 3 ,\ll l•:.lt. :1:1!1) 1li:-1t.inh'11i><lu .. 1. 

[,\,.to t'll"hHI_\' tli><flllh'>I atli-.·t ... I h.'· 1-.u1lli1·1. of law,.,""" i llAl-"1t111"· 's l.,\WX 
(:Jnl ~In.) l:!fi. 1:!7. par.r. :!:!i: a.'4 to tlu· i11lim1_..· ,,· .. !fan• t .. ·i11~ para11H11111t., 
,..~. :!l ihi<l., 1!1:1. para . -i:!s: :111cl for''""""' mt 1.hat. s11ltj1'\'t .• so"O ~M l>uu:x-r ( lt. :pl.) 
1114. tll:i, l:!l/;j. /:! 1.-q 

C•L::!t.'"' 1'1.•ft•rred t.o: 
B-.'&&ttlc111~111. Rr, 11.v. 8 .• [l!lal] 1 ;\111•:.lt. !l~!I, n: fl!Mllj <~h. rri; IOU L .. T.Ch. 

:!O: :!S J>i~t.,.t (l~·pl.) H!ii, /;j/S. 

Har/N-" '" H"rbcu. rlU;iil I ,\II l•!.lt. :li!I: I l\J!ii( I W.l,.lt. :!Iii: l>i::1~d. (l :ont., 
\~01 • .-\) iii:i • .J.1;:;"'· 

l\rr11ul {atJ i11fru11j. Rr. p!ltwl :I ,\II l·:.lt. :t:l!l: fl!}ti:il l'h. :!Ii; f 1!1H·'1 :I W.f •• R.. 
- ' i:!lll: :lnl l>ii.,:i ... 1. ~"I'll· 

.lfr/\r,. "· Jfr/\r1·, Ll!l:ill I ..\II Kl:. !M:!: ll!l!ill ,\.I'. :1.i:!; :!~ l>ii.;1,,.1. (lt.•pl.) 
lil4. /:!/,\. 

Xu!f"iit ,., l'l'i.:ua. [lSlil-i:ll ,\II 1-;.H, H1•1J. :US; (IMHli), l,,lt. :! l•:q. 711~: :t!i 
r4 .. u·1i. ii7: tr. L.'1'. :1:1: :111.r.1'. ~:!o: :?M l>ii.:•'St. 11~1·pl.l 1;:;n. 1:;i;. 

/•. (f: . .J.:.) (1111 i1~/i111I). l.'1·. ( 1!11~1 :t :\II 1-:.I{. !Iii; I l!lli;i( I ~h. t1liM; j l!lti:il :! 
\\'.14.H, I: :lnl I >i:.:•"'t ;o;upp. 

Motion. 
'l'hU. wu, ... ' ' 111111-iou i11 w:inl,.hip p1~H·•-.·ili11:_:,. i1L'<l.il.11l•~I la.v . :\11">1. I, iu n·lii.t.iun 

lu •·hil1h,•u of h1•r lt1n111•r 111arri11.,.:1• wit.I• :\Ir. 11. By f.11 ., 11101.iu11, 1,,,,.,~ht. li,v 
:\Ir. 11.. ·1i,. :<1111:,:ht. t Jlt' t'11llow i 11~ n·li1·t' (i I .. I hat. f.111 • pluiul iff du fort .h wif.11 
•l1·lin·r i11111 t Jlt' 1·an· 11f 1 h1• .J,.1; ·11tla111 .. l-111 · I ,, . ., . ;.h i lt11~ · 11 111' i.111• 111arriu1-." ' 1 .. . 1.w•·.,11 

, ·:\Ir. ll.1111<1 :\lrs. I .. who w•·n· 1 .. 1~· ,. :1:.:•-.l 1·i;.:h1. a11tl :;o•\·,.11 ""'l"'•·li\"1·1.'· : (ii)" t.JuLI. 
F ht• [Mr. 11.J IH· :ti lilK •rl -~· li•rlhwit·h lo 1•1111\·,.~· tlll' i11l:m1s 111 I.ht• Sl~•I•• of N11w 

York ··.au.I (iii) ·· thal-111"" ' l-111· i111':1111 ..... l1·a\·i11;.:-1l11· j11ri,..li1·l-i111111flhi>4 ll110011r.1.ltln 
l'1111rf. p11rs11a11t. 111 llu• li t"•rt~ · :il;m·sai1I llu• \\·anlsl1 i1• 1 ... 11·i11 1 .. _, di:<t•luu-<~t"I ". 
)tr. H. WILK 1111.\111t"ri1·:1111·i1i:t.1·11, r1'Sitl1•11t. i11 1111• ~t ; 1t•• 11f ~ •. ,,. \urk : Iii" 1rni.rria.i.:" 
wi1h ::\Ir.<. I. hml h•-.·11 •:•·l .. hra·11-.l in A11writ'l1, wlwn • al>111 1111·.v Juul ho.U t.hHir 
11u1t.ri1111111i11l 11111111·. ·au.I 1-lw .. hjJ,ln·n \\"1'1~• .\11 ... ric':tll c·hild1~·n. Tiu• fiii.t.<c 11.n• 

(: 

H 

ft11l_\· "4."t tUll· in 1111• j11dµ1111•11t . 
Tht• 111111 ion w11:< l11•al'I i11 1•:11111·ra. 11111. j111l;.:11n·11I. wa .'< tl1·liv1•1•·d i11 "1"'11 1·rn1r1 .• 

{ '!111rfr.~ SJ1<1rr11ll' fur 1-h•· appli1·:111t. l h•· li~t lwr . 
f111rolcl Liyht111a11. Q.C .. a11d .\'. ('. Umll'11r-ll'ill.:i11x111• l<•r 11111 11mt.lmr. 
11' • • I, C. '1'n119r for thn Otli1•i11 l ~oliC'itu r a .... ;..'.111\Mlian :ul. til•·111 oft.ho infant. .... 

( '11r. 1u1v. mllt. 

Xo,·, :!ti. CROSS, J. r•·ml &ht· llollnwi11;..'. j111l;.:11u•11t.: flrl .July l!i, IU65, u. 
l:rd~· whom I will l·till '.\lrs. I. i"-~ •wtl 11 :<111111111111" a ;.::ii11,.t. lwr f11r111o:r h11><haml, :\Ir. H .. 
nskiii~ I hnt 1 Jlt' two c·hiJdn·n oft lu-ir 11111rri11i.:• •. ''Ito an• I •tt,\'l'l l\I-"" I 1·i1-:ht and :;cvnn 
"""} l<"t'fin·I~·. :<1111111.J f,.. 1rn11lt· w:1nl>< of lhi>< 1·1111rt autl J.lrat. tlim1:t.io11." "houlcl '"' 
;:i\'<'11 with n ·;::rrtl to 1·11,.trnl~·. 1·:1n• and 1•u11trol aml at'•"""'· By ma onler mrulu 011 

I .Tul,\· :!!I, thl! chihll'l·n w.·11• addt"tl :1.'< dt•li·ml:rnts :aml "l'l"'ILl~~ll<"'l-1 w1:ru cmtt:ri"I 
for 1 lwm hy rill' Otliciul ::oiolil·itor 11s I hl•ir ;.:111mli1111 ml lilt~m. Mni. I. wa .... born 
i11 :'l·llt lnnol. hut. in I !14;i :<h1• 111:11Tit'<I an .\11wri1·ml S1•r\0 i1-.~ mun uncl w•·nt. to 
li\'I' with him in I h·· t 'nilt'tl ~l:tlt.,., Th1•11• 1y1·n· 1111 d1ildrm1 or t.hnl. llll Lrriu~I!, 

whil'h w111< suJ.'""''111• '1111 ,\' tlis.-,11h·o·ol. Ort I>.·•·. l;i, l!l!i7, ,\1r.<. I. 111arrio:tl :\fr. II.. 
who w:l.:4 and is :111 ,\1111·ri1•1m t•iti1.l'll do111it•il•-.I :aml n~id1•11t. i11 I.ho UniLt"I :-\l~LIA-s. 

H•• i"4 an 11ttonlt'~· nnd 1111•1111> .. r of 1h11 Bar pr.wti11in;: in tlm St.atAl of ::-luw York. 
lit• Juul himll4'11' IH'<'ll 11111rri1'tl J,.·141n'. h11t. hat! ,.;, 1•hildn•11. Thn 1•l1lo:<I. of t.hn 
twu t•hiJdreo to whom 1.hitt tLpplicut.ion mini•.,. w1ix horn 1111 1·· .. 1,. !i, I !lfi7 i<o111" 



I 
908 AJ.L F;NGT.AN'D T.A \\' REI'ORTR [ 1 !lt.. •. i A 11 E.R. 

t.•n lllOlll·'"' lic.•lim• hi>< p:tn•nt.>&' 111arriai.:t• . and l.lu• )'111111~ .. ,. 011 Mny :ii. rnr.x. 11. A . 
hus not lx>t•n sui;i;•""tt"I on 1.•it .. ht!r :.:itlu t.lml. I-ht• fuct. t-luLt. tho ol<lur chilJ w1""' 
ill•';!itim1Ltc wlll'll honl lu~-t any bcnrin~ on tho i""'"'.,. involvc,.I. On Jnn. lti, 
!!Hi::. '.\fr. II. :11111 \11'><. I. 1•nl•·1't'tl inl.o a o;i •11;111it.ion a:.:1'" '""·111 .• 1.i o;i1111" or 1.lin 
d1111,...,. of whi,·lc I 11111sl 11•1'1•r. l 'lan,;i• :Ii><"·"' li1lluw": 

•• Ex<'t·pt. as li··n·i11art,•r J'l'O\'icl1.'tl, 1.l\I' Cll><f{><ly ,anti ('0111-l'OI or tfo• chilclrun 
ancl t-111' 1·011il'\•I .,f 1Jwir '"hu-alion in tlu• p11hli1· "'·hool>< shall h .. in l.110 wirn. 
Howt•\"t•r. t ht• \\iii• ai,:r•""' th.cl· I-ht• d1ilcln·11 sliull l't'Sicl" al. all 1.i1111">< in t.J.., 

. ~!ah' of:\,•\\' \" 11rk mu l t hut. t.lu• 1•hlldn·11 shall al- nil I i111t.,. I >t• 11111 lc•r 1-lu' t'flll·l.ml 
:incl jnri>«lit·ti1111 ot' t Ill' :Sl11tt• of :'.'ic·w York . " 

B.'· d. 4 mul 1·1. ;; '.\Ir. 11. a:.:l'\'t'tl lo 111ak1• 1't 0 rt.ai11 p;1y11w111 .... tu lwr '' lci. ·11 sl11111lcl 
Ct'1LSC 011 lwr n •111arria;;1'. and •"t•rtain pn~:llll't\I·" fl•r t Ill' 11iai11ll·11ai11"' of l.ltt: l'lcilcl1i·11 
cluring minorit~·. l' ml.·1· d. !) t ltt• 1111 .. 1>111111 \\';114 :,:in·n 1•x1t·11si\·1· ri;:ht, .. or ;fl'l"'S."' 

· t-o hi" chilc.lr1.•n. which I llt'~'tl not. t'{'ml iu lh•tnil. Clau:<t• !) (1•), which l !ind tlillicult. 
to 11nd1•rstaml. is in llu· ·r,1llowi11~ 11•1"111": . . 

··Tiu· wit<• a:.:n.,.,. t !cat . . 1.ho 1·hilth'\'C1 sl'iull 1,.; i111Li11hu1t1'tl in I.Ju• ( :it.y of N .. \v 
York at t.hc• \\ii;. ·,. apart.1111·111. al•t1\.'1• 11ot•'fl a111l slmll 1int. liu n•1110\""l Lhcn•fn1111 
within. tlw n11li11 ... or lift.~· milt'lM from u,;, Cit.y or 1'1,.•k:<kill, wil.lu111t. t.111• 
p1·ior writ t.1•11 1·1.111."<·nf. of t Im hu,.bnml." 

l'c'<·kskill is a •·it y in tht~ ( 'ouut.y _·or \\'c.,.h•hc.,..lt·r. whic·h i><- pnrt. or N .. w York 
=-'tat•• i111111t"liat1·ly acljoinini: . thc• Cit~·-~1r :\t•w York. \\'1·slt·h1-,.l• ;r 1111.1< alic1111. 
;,1111,111111 i11hal1ita11ts. 1't"t•k:1kill lui.. alH1;1t. :!11,IHlll; :uul i>< alHu11. fi1rt.,,· 111il1-s l'nuu 
th•· L'it ~· or :\,.,,. Y 1wk. 

On .11111. :!ti, l!lli:I. 1h1• 111111·1;i1~·· ll<•fm't'll :\Ir~ IL :.11111 :.\Inc. I w1L.'I cli...:C1lv1icl ·t.y a 

olt-t"l"I"' uf a ~l1·~d1•a11 t'Oti1·t. for . i111·11111pal ihility of l•·111p•·ra1111·111.. Th11 d'"'"'"' 
l'l'\l\' id1'tl. 111m1;1;,:,.:t. ot l11•r I hin:.:,., t-lml. t lu• 1·l.1ilcll'l 0 11 shu11l1I n·mai11 in 1.1111 """'•"l.v 
of tlwir mot.llt'r. with \'i,.it1Ltion ril.l'.ht>< to I ho liil-hc•r in m·cmilan<ot• wit.11 U1tt 
pnl\;,.i1111" of. tlu· "''Jlltr.11in11 :1;.:1i .. •111•·1i1 .. :inti 1•nntni11t'll thu li1llowi111.t c:lau,..,: 

"fo\u1rth: Tiu• ,;c•p:1r:1tiu11 "~''""t111•11t. t•1tl1°11'\I into f.,., _,,.,.,,11 t.lm "l""I""" 1111 

.Ian. lli. \!lli:I. i11 lht•l'il_\' and ~l:11t•11t"X1•\\' \"urk. l 111it ... I :-:tat..-,.ofA1111 • ric·:~ 

is ht•rt•hy 11ppnl\·1-.I in all it>< tc·c"tll>< :11111 J'f't1\·i,.it111><. i>< i11t ·or11011Ll•"I i11 U1i>< 
ol1•t'I'•'•' Ii_\· r..i; ·ro·m·•·. h11t shall "'n'\ i\·•· I ht• .i,,.I""'··" 

B 

. I> 

I ln 11\'t•. i::. l\lti:I. :\lrs. I. wa ... 11111rri1.,I lo llt'r !'"'""'"'· l111sl111111I. Mr. I.. wlH• iM 
also 1t1l 11lt11r11t ·_\ pm.-ti,.i11,.: in:.;, .,,. York. II•• \,.,L"' 111arri1 .. I J.,.,;.,., .. 'l'lu•n• "'" c: 
lin• ,·hilcll'\•n of 1 hat 111arri:ti.:•• whuso.· :tl!•oS ran~'. 1'1~1111 sixl.t't'll lu li111r. T!t ... ir 
tt11•1h1•r hn" .... ,.,,Ml.\· .. r 1h1 ·111. hut. :\Ir. I. Im.>< a,.,.,.,.. .. I•> 11 ... 111 . In 1.111• 1L11t.1111111 nr 
l\lti4 :\lr. 1 l. ,o t a i:t ,..J 1•11stt1cl_\· p1·01·1't't lin;:" :l!.!:\ii1><t \I !"l<. I. i11 I 111~ ~111 m·mu <'1111rt. 
of tlct• :0:1:11t· 111' '.'\"'' York lu·ltl fort.ht• l '111111ty of\\·,.stc·l11.,.t•·r,. allt ~;..:ini.c 1.hnl. htt 
w:L"' c'XJ"•ri•·1wi11:.: rli1li .. 11lt_\· in r.:•·ttin!! 11t"t't"S.~ tu tlu• c·hil1lc"t·11. In 111-.lor IA•'"' in a 
l'"~i1i1•11 to ol1 ·l;·11d 1!11--. pr.1w1 .. ·dinl!"· '.\In<. I. 111111tho•1·l1ild1't •ll 1•xa111i111'tl 1._v t.1.., .. , 
l"".\'1 • hi11tri~1" '"\\ht• ... , l•')Hlt't>' I .,.;hall r ....... 1i·rrilll! sl111r1l,\·. 111 lill't. hll\\'l!\'C•r. 1.1 ... H 
pr•"''""li11:.:• \\"'"'' n"' ,., .. ,,,.,..1 ... 1. hut Ii.\· 11 1·011,... ·nt "'"'"" 111acl .. liy 1>11.1.111'(, .J. on 
111'(•. 11. 1!11'4. t 1,.. t• ·nu,; oft lw ,;c•p:1n1t iun :tl,l'.1i .. ·111,.11t ''''"' 111:111•• 1111onlc•r111' t.l1u 

C'llltrt with 1•••rt:1i11 \ ';1ri:11 i1111,... i11C'l11tli1u: \·:1ri11t 'ion>< in r1·lat i1111 I u H'""'"!C· I IU•"l 11ut. · 
ri'11el tlh'lll in full. Tht• pri1wip:1l 1•l11111l.l'.•' wu>< t hut. i11sl••:iol nf h11\'ini,! t.lu • t•hilcln•n 
10 ,-1a~· \\'ith hi111 1-:11•h w1•1·k •·ncl fnlm II p.111. 1111 l•'rich1~· lo ti p.111. on :S1111clay, 
111· "h1111lcl 11:1\ •' """" '"''''"'"' .. nly un t'f •rtai11 \\·1.,•k·1•111I,.. . :-.;, ., .,.rl lwlt":<.•. hi>< :11·1·1•ss. 
.-1111,.istini: 11s it did 11f :o lm11.: hulicln~· i11 lht• . ..;11111.nu·r :11111a11111111" ·'" uf wc'f•k-1•1111>< 
1h1"11111!1u•11r. ti ....... ,, 111' ilu· .1·. ·:or. r1·111:1i111 .. I. I·~· our '-'l:111ol11nli<, 1•-.:l•·1!><iv1·. It 
""' f11r1 h··r ,,,..,, id·•I 1 lt:11. 

"l\•r 1·l:1ri1 .1·. tic .. l'iir.1""' i11 l':tra. 11i111h (···) : · rlcal ti ... .-liilclr1·11 ,..ltall '" ' 
11111i11t11i111 .. 1 in 11,.. l ' i1.'· ,,f :'\ .. ,,. Y11rk al. th•• ,,;r .. ·s 11p:11·111 ... 111. alH•\'" 11ul• ·il 
:111tl "ltall 11111 1 ... ro ·1110\-.•d 1h1•r1•f1,•111 "i1hi11tlu• 1·:uli11..; .. r ti1'1_\· 111il•·" fr11111 t.110 
c'ity ,,f J•,.,,k_,l.ill. without th1• pri"r writt••n ' '"""" '"' 111'1ho• l111,.;l1:011cl ·. lllt'ILll>< 
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Ch.D. 909 

A th~ 1wiit.·nt·l: of 1.hu Philtln•n nnd w not n prohibition ni.:niMt 11.ny vucntion 
tri~ on whida I h'-• dtir•·ml:u11. may tlt.,..iru t.o l~~k" t.l1t• chil1ll"l•n wit.Ii lu•r.'" 

I 1•1111 "a:.· "it hout. i111po·rt in""'"" 1 .... -:111"4• Nut.,\N •• J •• ""l""'"l'""11t .I~· ><1u1I "'' him>W•lr, 
1 lmt. t hi" pnt\·i .. i1111 du1.,. not hini.: t~• c•lari.(\' l.lu• p•r.<it io11 in t.lu• 1•arli•·r clcN·111111·11t .. 

:r.,\\anls 11 ... """ .. r l!llH :\Ir. I. 111111111 hi11ua·lr i11 ;:n~v•• ti11a1winl ilitli1·11lt.i·~: 

B 1uul w11:< lh1-.·:11\'t11'tl wi1h 1•\·il'tion from t.l1t• tint in which hu w11H living wit.la Mni. 
J. anil h1•1· i·hildt'f'n. In thi" t'ri"i" ::'\[1':-4. r.•,. lirot.hc-r. who live"=" in F.nJ,!lnml, ~ui::::1~tod 
t.h111. "'"' a11tl t 111• .. hilcl11·11 :<l11t11lcl """"' tA• 1':11:.:laiul li1r a holiday whil11 Mr. I. 
"''t1-l1'tl \\ ir.11 hi"' t"n'tlilon< nrul li1111ul 1~ 1•ht'lLJ1t•r lint.. Thu 111-.:11 liur 111li•n1el hi111sclf 
lo pa~· r1.1r tht• t.hn't' """''11:.:1.,.. :\Ir. I .. l'\'ll>Wlltalil~· t'llUll:.:h. t.l1<11t:.:ht. t.l1ix ILll llS:• 

('t.'llt•nt s111.::.::1.,.I ion; out. lu• 111111 ~1 ..... I . clit I 1111t. ,.. ... lit. tu u.:•k Mr. H. for hi>1 C(llL'<e•nl. 

to iL Till' •·hildrcn >'p••nt t.ho Wl't'k ·i·ncl of l•'t•h. :!I> U> :!8, l!J4i;1 wii.11 t.hc•ir father 
C a nti W<'n• n·t111·111·cl h~· him to llr>1. I. 011 l•'t•I>. :!8. 1 n liLd., Mr. 1. Juul u.ln·ady 

on Fl•u. :?Ii hookt'll p1~1:.:1.~ on tlw " (J11ccn l\fory " for J\for. :J. and on that 
dn.y :\l~. I. 11ntl tl11• t·hiltln•n sniJ,..,l for Eni.:1111111. Whc'n Mr. H. c:nll1~l for (.ho 

chiltln•n ''" 1 h·· foll1.1wi11:.: w .... k .. ·ml. ht! ft111ml I hut. l hu I .'>1 11 1~ w111< 1•111pt.y aml 
tho f11n1ir11n• in >'lm'l'. '.\l.-... I. toltl me• that. whi·n sh1• l1•ft ,\mc•ricn, t.ho111rh >ii.to · 

D ).::l\'1• lu·r 1111,..haml to 111ul1•r><t•mcl that. "'"' wa ... uni~· :.:oinir for a ><hort. holiday, 
,;hu hop ... l in fi1ct nt•\'1•r to "'ham l11tt. to imhu.,. h•'r hu,.lmrul lati•r to lnnve 
Am.-ri••n hi111,..·lf:111tl >'<'t.llt• in l•:nµlmul with lwr11111l thochilc lt'l•n. lfMr. [. h11o1l · 
11111! an~· """J>it·iun nf whllt· \\''"' in i\lt':-4, I.'" mi11tl. pn.,.unmhly· Im wo11l1l not. 
1111\'t' allnw1•tl hc•r to lt•tl\"t.• Ni•w York. En·n :1,. it. wa .... me i<ho w11>1 :.:oini.t wit.l1011t. 
'.\fr. H :,. t'olt.."''"'" h1• 11111,.t., 11 .... a l11w.v1·r. l11L\'t1 :1111 i1·ip11l•'ll t.lmt. Uu•rn 111i1.:11t ho 
tt1u1hl1 • lh•111 111:11. 111111rlt·r. II•· tuok t.111• \'i1°\\', '""'"'"'r, t.hut. t.hn wonl>1 "vac1~ 1.; t.ion trip" .. in t 111• ••nl1·r nf I),.,._ 11. 1\11~. 111ii.:ht. 1-.·u .... 111.al1ly 1,., l11 •l1l l.o 1:uv1•r 1~ 
t riJl :tliroacl withuut. '.\I r. 11 .'" 1•1111,..·nt anti t.hc• lc•an• oi t.lm 1•m1rt, anti 1.h1Lt. in · 
:1 11~· 1·\·0·111. as :\Ir. II . wa:• in :s rn•n r \\ilh hi. .. 11111i11to·11a111.,• pa,\' llH'lll~~ t.hn ,., 111rl. 
w1111lcl 11u1. 1 ... lik1•I'.\· tn h11ltl :\It':'<. I. to'" ' in 1·111111•111pt .• 111 :\111 rd1 i\l r. 11. 1•pplj, ,.J · 
t~t t ht' x .. w York l'f>llrt. t~ · puni,.;h i\l r><. I. r .... ('tt1ll4•111pt.. T h i>< a p1•li1:ul.iun WU!( 

F "l'l'I."""' lty :\lr>1. 1:,. laW,\'l'l':-4 1111 tlu• al .. l\' I' :.:n11111tl><. Nu 1•\·i1l1 •m· .. rn1111 Ml':'< • . I. 
ho•l':«•lf \\as 1..-ti•n• t h1• 1"1111r1 .• :mil :\lt'S. I tnltl t.111• 1·11111·1. 1.hat. slu• luwl unly ~0110 li•r .~ 
holit 111 ~·. 

1:." :s j11.l•'.11u·11l ::in·11 "" .Jum• 1;, :'\otl .. \:'1,.1 .. 1,..1.i (11\ tlu1t. tl1" liu•t. t.lml. Mr. II.· 
\\'ll" 111 arri·ar \\·11h "''" " ' p:iy11w11ls ( :: 11l.,~·•111t·11tl ,\· 11uul1•I d1tl ""'· ulfunl u , ).,(i•ti••• · 
to :\li'l'. I.: 1>111 thl that. tl11• t'~'l"''""io11 •• \':U':it.iun t.rip" ·•wax too i111l .. li11itA'• Ln 

ju:<t if~· a 1ii11 li11i.: f.11:11 . .\In-. I. ~'."" in ,.,11tl••111pt. 1\fl t 111• .. , ·i1l1·1w•• "·" •~• lmr i11w11t.im1M 
( l whi1•h w:s" t hl'll ll\;ail:1hl,·. I fo• 1'1•111 i11111•tl: 

I{ 

I 

·· '1111· 1•\·iil1·111·1• "'"'" - ''"l:iltli,.h. hnwt•\·c·r. that il1•li·111la11t.",. 11~t. ioru- lmvn 
d1 ·pri\· ... 1 t 111• .. !iilcl11·11 . tl11ri11:.: t 1111 t"·riocl oft llt'ir :ii'"''"''" or t ho• l"'l"l'fi11al ran< 
t'l\lllf':llliun:<hip anti ::11i1l.i111•1• nf llu·ir r:a.11 ...... whi1·h ,, ......... ., .. ,.j,j, • .., .. 1 • .,... .... 11t.ial 
li1r th .. ir \\1·lf,11·1· l1y 11 ... J'llrti • .,. :111tl th1• 1·u11rl \\lwn tlu• 111'll1•r pr11vidi11:,: 
fpr 1<'111111•rary t'll:<l•HI ,\· 11,\ ' tho• li1th1 ·r . ;11111 ,.j,..jta1i1111 1·i:,:ht :<. \\'a>I 1111ull'. and 
wlii...11 :11~" i11 111y ••piuion. ,.,.,... ... , i:tl 111•\\'. i11 t 1.,. int• ·n .,.t. o f t lu• wdf111,, of I.ho 
.-l1ild.-.·11 .. \r llwir :1:.::1 • tlu"" ' 1·hilcl1, ·n :<l1111tlcl 11:1'"' tlu · l 11•1u· lit uf :ss. ... oc•il\t.ion 
wi t h :11111 ::11ida111··· l1,· tl11•ir li11 l11 ·r.11 :< "'"""" th" 111·11 .. fil ul" 111at•·malt:an•ancl 
;1 ffi ... , i1 •11. \It 111 •11:.: lt ', •11 :111 :s p1 •li1•:1 t ion oft hi:< k inti· 1111• 1·1111rt. i>< not. cnm:o,mc'f I 
witl1 1h1· ,..·11lt·1111·11t nt' 1li"1111t1..,. i. .. t""''" p111"1·111,., it. j,. c't ll ll't'rnc .. t wit.It I.ho 
w1·lti11~· nf ti. .. ,... ... J1ilcl11·11. a111I i11 : 111• int.·n·,ot nf l hut ,, . .,fli11i• will •linoe•t. t.laat 
t I It' 1·h i lei r• · 11 l 11 • r..t 11 r11,., I tu I hi" ~t :1 t •"wit h i11 :1 ti j,.t :1111't' nf Ii rt . .'' 111iJ1,,. f1'lllll t.111• 

· ( ' ity ,,f 1•,.,.f-,.kill. "i1hi11 1""'"' ·'· .;,,.'." :11'1o-r tlw ··11t· r~· 11fa11ortl"r1i .. n.,111 . If 
t h1· .. i.;1, lt" ·11 '""' •11 11•11'11·111 •cl Ii. ... , . 111:1 .\· 1't.,11:1i11 i11 1 lwir 11111t 111'1"

0

:< 1~11s1 .ot1 .v • 
.. ,Ji,j.-. ·t 10 tit•• pn•\ i;.;iuu:-o of t1h• nrd•·r J;'1!1T .. t.-lf11·1• 1•11t.-11-.I. 1u11~11:uat. t.o 
.1if111la111111 . l'""'·j,l,.d 1h:11 1111·.'· ,.hall 1101 l1t · ,.,.,.,.,,,.,1 1'111111 llw :-\t•d" 111' No•\\' 

Y••rk. ••I" I•• :tll_\' 1•1"'"' ul IU"I' I hall 1l11 ·ir11111t h•·r·,. ,...,.j.J,.rn .. • i11 t.lw C'il.y nf Nt"W 
Y11rk. "loi .. lt ;,.. 1110"• than lift .\' 111il•"' di:<lam., . l'ru111 P1 .. •k:tkill. wit.lumt. I.ho 
f;1rl11•r" ... . ··11--· ·rat. Ir 1 lu·~· .... Judi ,, ... 1 ... ~ · u , .• . • 111 ·111 ·.f. :llt nrtlf"r 1tu1~· i,. ~ •~111Pn"41 
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prnvi,li11i: li•r 1•x•·h1,..i\·,. 1·11,..1~ .. 1~· in 1111· 1:11.lll'r. 'wif.1111111. pn·j11di1·1· I u s1wla 
11pplicnlio1111>< Iii<' 111oth1•r 11111y 1 ... mh·i,.. .. l lo 111:1k1• \\ith ""'l""'f, lo \·i:-;it.;11.11111 
righti;.'" 

As ~In<. I. did 11111 . .. 1 .. . _,. I hi,. urd1 •r ur· ~111 .. \!ll •• I.. h111. r1·111ai11t '< I wil.la 1.i.., l'l1il1li~·11 
in thii< country. :\Ir. II. appli1 •1l tu ll11• :'\1•w York 1·011rt. 1111 ,\11g. Ill. l!lli!i. li1r 
,;xclusin• t"ll."'ll'••ly . whit·h wa .... ;..:1~mt••1l to hi111 h~· nu nnl1•r made h)· ( :At:1.1Altlll •• I. 
on ~·pt .• i. l!lli;i. ,\ff••r Nu1 .. \N •• I' •• h:i.I giH·n hi,. j111l;..:11 ... 11t. 011 .1111 ... Iii. :\Ir. I. 
L'1Unc 'ovrr to ·En;..:lnml to~ )1"4. J. l'\hu t.111•11 t ulcl him tha t. h1•r wisl1 wa ... 1.laat. Ito 

shc;>ultl lt•n..-r .;\nwricn for good nn1l I-hat IHlt.h of f.111·111 wit.h t.l1u c·liild1i,11 should 
1n11k<' t·lll'ir honw in thiit ro1111try. Ht•\\"'" l''i·p111i>tl tu .. 11krt11i11 t.hi .. id .. 11, 1 .hrn11~h 
ob,·iously it would t11kt•hi111,..rnm• t.i1111• tu \\'_ind up hi:< :ill_i1irs in ,\1111·ri1:aaml ulit•~in 
suitublt• l'lll}'l11ym1.•nt. O\"l'r h1'1''. rl1• tolcl 1111• 1 laat, ,.o lilr as i11• ,.,;ultl ·~ .. ,at. (•rt.st•Ut·, 
he would prob1\bly be in n po><ition hin\.."'Clf to .L'Onu• U\'t•r to I·:u~l:uul to live iu 
nbout th!"l'I.~ or four mont.lui ti1111·. Ht• ,;.1ill. how"vi·r. , .t•ry 1•:mtlidly 1.hn.t if t.ho 
court tl1>citl1.·tl thllt· th~• chiltln•n shoultl :.:o hiwk to A111t!rit·n, ht• wa ... for hi" pn.rt. 
retuly and willinj? to rumnin in the Cuih"<l :-;tali':<. In .J111u· :\Ir.<. I. plll"l:hi ........ r a " 
hou.~ · nt D11vr111 ~·. wh1·n~ ,.lm i.- now li\'ini.: \\'ith the• l'hilcln·n. who :,.to IH sd1011l 
there. Slw t1·1l" nw; auil 1 nm quit.l• pn•par\:tl to act.,·p1. it., I Im& tJ11·y an: happ,v 
o'-·rr ht•l'f' nml an• doin!:" wPU ut. l'l<:hool. :-;i.-" alim t~1lcl nm. v1•ry fraukly, t.luil. if 
thi:< t"tmrt. onh·n .. l 1.h1• n·tnna 0C.lh1• 1•hil1ln·n to N .. w \'urk. sl111 woulcl at."'"'" 
;.:in• 11p lwr ,,.,.i,l1•11l"t' in · l•:n;..:lmul :11111 n ·111r11 lo t.111· l !ni1t·1l Kl~\I•""· 

· 1t -\\'II,. ';1·0-do11i11: ·11 ... a 1111•:1><111i• 11( l'"'"·:1;i1 ion, in \·i1•\\' 111' 11 ... unlt ·r of Nur •. \s . 

,J .• t hnl :\Ir.,.. I . mmlt· I h1• 1·h~ldrt•1_1 ·w:u,ls l•y· 1111· .i""""'' 111' 1111· s111111111111s ..... I 111.\· I;",. 
::\ho swon• an allida\'if. in ><11pp11rf. of an applii;:1fi1111 li1r l1 ·av1• 111 ,...,., . ., ~Ir. 11. 
1111t. o(ih1• j11ri;..li1·tio1i. in \,·hid1. "" w1•1l as :<1·11.i11!! 0111,.. ..... ,111' tl11• 111:1t.t1•r.< \\hi1•l1 
l lmn• :a·h;·mly dl'tnil1;.1. ·.-hi• 111:ul1• 1·1·1·tain all1~ali1111s 111 whi1·l1 I 11111:-;t. 1111w ,, .IC. r. 
:511l',.ui(l tluat :\Ir. II. wm•a 111:1n 11f,·iol1·111 t1 •11ttM·r. who m ii.:ht. i111l1 .... 11,.,,..,,_i~I lo IM· 

pnnumim•, 1 lmi. ho• hmt· :~"l111lt1 .. I lwr 1111 11111n,\' 111•1·:1,..i1111>1 mul i.l1at. w111111·11 :uul 
chiltln.•n 1:11n lin• wit.h hi1;1 ~1111~· at. t h1• ri><k ul' l.ht•ir l11·11lt.l1. XI ... f11rt.l1n sai1I 
mth1•r im·o1L .. i,.1i•nt I~· ''" tlu• liu'I• of ii t hnt. Mr. Ii. li;ul 1111 S1'\'1•nil '""'11>iio11s 
t'lllL ..... I ali><l l'I.,..,. I;• h1;r 11111! t 111• 1·hildai•11 liy 11nt. 1•x1·n·i,..i11g 1.11" vnr~· .. :.;l••ll:<i\•n 
rii.:ht,. 1>1' w1 .. ·k ·1·111l "'""'""" ;..:in·11 him hy t.h., "' 'J'al':ll i1111 :1;..:.,., ·1111•11t.. Xl11· 1'11rt lwr 
>'flitl that ,.h,• ha&l ofl••fl .IM'<"ll tulal liy 1111• l'hil1hi•11. afl<'I' 1111'.\' \' i"it1~I tlwir r;,1 .lwr. 
tlmt Ill' hml 1litl<·rrnt ·,,.(;1m·n ,..tn~·ini.: in f.Ju• 111111"'' and sl1'l•pi11i.: in hi"' l .. ·dro11111. 
anJ that uru ii l!ll~ lw hml 1•111ploy1 .. I 1~ lllllll ·of not nrim1,.ly hat! c·hanwt 1•r :a." a 
lu.mtl~,nun a111l allow1'll t Ill' 1·hilclt'\'" to 1•0111•• into 1•11111.:u•t. wit.Ii him. :-\Im f11rt hur 
><11icl 1h111 ""'' lia..l i11 1111· s111111111·r of 1!11~ 1•x1 .. ·ric·111·1 .. 1 diJ1i.,11lt.y i11 \'i><i1.i11:! 1111· 
rhilcln•11 (:·,,. :-lw w1is all11w1•d lo d11 11111l1·r 1111· l1·r111>< of 1111' ord1;r) cl11ri11i,! :\lr . . 11.'>< 
pt•rio<l uf II\'~'"'" to tlwm. · 

Otw ~·:uuu•t foil· 1<1 olt,..·rn· thnt. all t 111.,..• m:it.t• ·1':< of 1·n111pluint~ -·if amt. so fiLr 
ns justifit'fl·- ·W1·1i• all wdl known to )Ir.-. I. wl11'11 ,.1 ... ni:n .. ·cl Lo t Im onl1•r of 
Dt"C. 11 • . lUH~. Fii1:1ll~.,,.111 ... s11i1i that. a>< )Ir. 1£. i,; a 1n1•111IH•r oftlu: :\1111"ri1·1111 Bur 
und a 1111·1111 .. ·r c{ n lin11 of 111l11r1 ... y>1 in l't'l•kskill 111111 two of Jii,. l.rot.lll'rs ar•· 
n""P'"'""' ancl _i11.lh11·i11:i·ul Ln,~·,.,.,. in 1 11"<•l~"kill, sill' f1 ·lt at. a clii•mlvant.ig" in i 1 ... 
court"4 of th1• Swtt• 111' · ~1·\,. York.' I 1ak1• ii ·that.sh1• 1111·:1111. hy t.hii< 11 .. ~1 . sl1" ft·lt 
ju .. tilit"l in 11~111sl\·rin!! 111 .. 1·liild1i·n to 1!11· j11ri:<1li1·1i1111 · .. 1" t.11is t'1111rt. wi1ho11t. 
n·r.•n•11t•1• 10 lu·r 1111,..J.mul a111.I 1 l~1· :\c•w York 1·011r1,.. I '111111:<1·1 fur :\lrs. I.. a ... ""'' 
wu11lil :011p1•u"''· did nut ,;. .,.k tu a\·ail hi11·1,...·lf oft hi:< :1r;..:111111·11t.. I 111l•~ .. 1 i11 \'i1•w 111' 
th1• 1•\·icl1•111·., ;..:i\·pn i._,. :\Ir .. !. 1111 thi,; l"1i111. ii. i,. pla in 1l111t- an,\· ""i.:'~""'l .ion t.lud. llu• 
l'\ 0 !.•\·:1111 ::\1 ·\\'. Ynrk 1•1111rlS.:.\\111rld 11111 laa\·1• ;..:i\'1•11 a !:air lw:iri11;..: lo an,\· appli1·at.io11 
Ii~· h,•r 111 1-.·11111\'1 • tl11" t·hild ri-11 l"'rt11:111 .. 11ll~· lu l•:rn.:1:11111 is J':i111:1,..1i1·. :\Ir;-; . I. 
may w1•ll ha\•' 1 ho11d11 I hal if "h" 1"1111ld lori111! 1111 • ..t1iJd,, ·11 lo l•:11i.:l:u11I a11d k1 ·1·p 
I hl'll\ Ill'.,. f1ir " 1111111l1t·r nf 11111111 h:o. 1111· 1·:11;..:li><h 1·11111·1s w1111lcl 1,. . "'""' lik1·I .\· 111 
111low ih1•111 ••• r.·11u1i11 h1 •1' • 1 h:111 t Ill' ,\1111·ri1·:1i1 1·1111rl:o "'"'!lei 1111\·1· 111 .. ·n lik1d~· IH 

l111n• 111ln\\'1•d l11•r 10 l1ri11:: 1 lwi11 "'"'"in I h .. li1-,.;1 pl:u.,. lml. I hat. i ... • p1i11 · a dilli·n·nl. 
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On Oct. :.. I !llii•. Mr. II. la1111d11., I f.1111 111ul.iu11 i11 f.11., w1U'• bl1ip pn"""" li111-.~ 
whid1 i::J now h1.!foro nw, 1L.-1ki11i:: 

•• (i) That. 1.lu• plai111.iff 1lo li1rl hwit h 1h·liv"r into f.111• 1:i1n• of t.h11 1lofntul1mt. 
t.h~1 al.x1\·l'-n:111u'tl int:1111..... (ii) That. 1.lw d..ti·tula1~t. '"' al. lilH•rt.y li1rt.hwit.l1 
to CQn\'1•y thl• :<ai1l infu.ut .. Lo th1• :-:1~11.1; 1•1" Nt•w York. (iii) Tlmt. upon Ll111 
~aid infant" 11.'lWin~ thu j11ri.'illictio11 of I hiM l:fono11mhl11 Cm1rt p111'KU1Ulli to 
the lib<-rty 1Lfon.•s11id tho wurtL-1hip h1·1,•in bo 1li,;ch111-gt'll."" 

Hu Muppo1·h'tl thi" mot ion hy an allitl:wit. in which art~·r l<(1t.t.i~ out ><omu ·or tho 
1u1ui~tlllh'tl hi><tory whi1·h hail l""'ll 0111ittu<l from ~lr.-1. 1:,. 1llli1 lavit., Im denied 
thu.t ho wws of \'iull·nt 1li~t"1...;if ion or 1&11'111.ally 11nliala111 .. .,I. ant l f111·1.lmr 1loniU1l 
t-ho oth<'r nll1•;:at.ion::J dctrinll'ntul to him mndo by Ml'l'. l. 

:\I~. I. took '' \"l'l'Y Ion!: tim•• in p11t.t.i11J,: in any 1wid1·nt'll in a11.'lwor to this 
mot.ion. ~ l0t1J,: inck'l"ll I hat. 1•v1•nf.1111lly I luitl t~> lix 11 dat .. aft~ir which no fort.hnr 
uvid1•nco l't111ltl h,, 1ul111it.f1'tl. Fort.unatdy :\[!'l'. l. aml Mr. I. put in 1111id:wit.<1 in 
lll'L"'''·1·r IH'lon• thut dal.l,. l hnn• :dr1·111ly st.at.I'll t.hu s11hst.a111·" 111" :\lr. 1.'s ovidcnco. 
::llr::J. l.'>' atlitln\·it n•pt•al..-111u111y uf 1 lu• all1·~a1.i11u ... 1·1111l.ai11t'll in lll'r llarlinr allitlavit. 
'l111• llll"'t· import.mlt· llt•W . mat kr l'lllll<i"I-" of 1.1111 n•JH>rl." of J"'Ydtiatri>'l..'i which 11hu. 
ohtainl"ll wh1.•n :'\[r. H. ~tm·t.c1l Jll'OC.."\'l."llingK in :-;.,ph•ml.,•r, l!JH4-. a04lr Um trtmblo· 
u\'1•r a1'1"""" whi1•h hml ari>11.•n in t.ltl• .i<1111um•r. It. appt!l\r.< from t.h0>44• n1port.K 
t hu 1. t lll't'\' i,. l•r "'"" 11 mark1'tl tlilli.·n•111·1• IH•f.\\"l't"n 1.111• Lwn d1iltln·1i. Thu ymmi..•or 
wus a ditlh·ult 1·hild. """' """"· hnnl lo 1•1.111l·n1I. l't1111plaini111: t.hat. nv1•ryu1111 Jiku~l 
hi" hmtlh'r IH•t.tl•r than hint.-..·lf. whil11 · 1h1• d1ll·r ;:av1• 110 1.1·rn1hlt·. 011ti qf t.hii 
t-hn.'t.• t't'(Mlrl" :<11i.,:;.:""'"· what."'"'""' pn•hahl1• 1•11m1:.:h. 1 l11LI· 1.1111 111alatljm1t.11u·nt of 
the• ~· 111111:.:i·r 1·hil1l 111n.\· h1• in purt. d111• to t.hu n·lat.i1111:4 IM•(,\\'t!lllL l110Llll"r ancl · 
fatlwr. Thi· l'".n·hi:1t.rist. in •1111.,.t.i1111 :l llr . . \luxaml1•r al:<11 "~l'""'"'"'I 1.h., \.0 i11w · 
that. ii· 111i:.:h1 1,.. IM•t t 1·r Ii •r 1111• 1•hililn·11 f.11 ,...,, 1111t.hi11;: of Uu · fat .(u·r. 11. ii<. huwuvur • 
Ill hl! oh:«•1'\-•'tl that this t'\'("•rt. :ip(H'at':4 tu Iran• 1 .. .,.11 ;:in•n lar:.:1•ly 1111 f.1111 l11~i" of 
i11ti1r111a1 ion s11ppli1·1 I hy 1 h•• 1111111 ... r. and ii< in f.111· 11ul-111"t• 111' u 111'fH1f of f.110 ovi1l1;11cii1 
to be .:..'1\·1·11 hy t·hll dodt•I" in f.111• 1't1nh-111plalt'll flt'tlCl.""liu;..'l<. l•"11rt.l1nr, it. ap11111Lr.< 
that. th1• 1•ltl1•r c•hiltl toltl Dr • ..\l1•X•lllllt•r tlmt. hn likl'll hot.h hi~ rat.hol'H, .. hiM 
llm Id.'· a11d hi:< "h'P llatld.'' ,. • i.1• •• '.\Ir. If. :uul :\tr. I.· - -1111it.lu•r 01111 mom t.1111.n· I.ho 
1•tlwr. In h••r •lllicla\·it. :\In<. I. "ai1l 1.hut. slu• h:wl 1,..,.n t"l.J hy :\ :\lis..; It •• a 111111.iuJ 
fri1·111l ofh1·rN arul llr. ll.. that. 1l11ri11i: (rj,.· l'''rin•ls of :"!l:t.,.,. ~tr. II. us.'fl to l11:id, 
1h1• ~·111111~ .... 1·hilt l fn"l1111•n1.l.'·· ~ti"" . H. ><Wm,• an allitl11vit t1 .. n.vi11i:; t.l1i><, nnrl 
111aint :1i111.,l h••r tl1•11ial in 1Tus..;.,•:1;:u11i11:al i1111 • 

It. is tu 1 ... .,i.,...r,·1.,l lha1. t.hn11:.:h Mr,., I. know ,·.,ry w .. 11 I.hat. uw · 111' l.1111 d1i11f 
point,; whi•·h w1111hl f,., d1•lu1l••tl un I hi" 111ot.i1in WlL.'< wh,.1.1t .. r or 11111. ii. w1111kl 
l>t.• :Ntli• fl•r rh" l'hiltli'\'I\ to l'\'l11n1 to t·h•• Uuit.t·d :-it~~I•"' wi f.1 1 U1nir l'aLlmr, sh11 
tli1l not t hit\k tit' to 111ltlm·c any 1•,·id1·11l'll h,v Dr. ,\l1•xamlt·r shmvi111-t how ho luwl 
1.•01111• to fornL rhL .. \'i1•\\' of tho liLtlll"I." which appat'l•ntl:-· he had fonnc<l, :md whethur · 
l"ro111 hL .. , .. . ,.,.011111 ol1,.. •r\"atiu11 ht• w1L." of tho opinion 1.hat t.l1u chiluron woul<l ho. 

H in dilll;!t't' if they W<'I'\' takl·n to t.hu Fnil·l"l :o;111t.-s J.y him. ~[r. H. aml l\11">4. L 
1n•1'\' cro":<·1•xnmim'tl. Tlw :icl'Olllll·>< which l·lh'y :.:1\\·o o f t.lmir m11trimoni11l 
history and t't"'f.>l"''' in• 1•h11r:11.•lt•n< 1m• \'l'ry 1·0111lirt ing. Hu l41\YM thnt. Mhe is 
"''Sttall~· pn1111is.·11t>11>< :111tl a tlr1111kanl. :-ih1• "'~.\"" 1.11111. Im ii< 1111•nt.:1lly tmhnln.ncr.cl 
a111l tr1•:1r.-d llt'r \\ilh \'i11l1•111·1•: and ·~11·h 1lt•11i1.,. rlu· all•·:.:at.i1111s 111" Um ot.hnr. 
II i:<. ht1111 ·\1·r. 111f.,.1>h:«·n·,.,( 1hat 1witllt'r "":.::!•":'Is that. I.Im 111.lll'r j,. 11111. l4>111l ol' 

l 1lw1·hild1-.·11 11r t har t lw 1·hil.lr1 ·t1 :1.r1· 11111 li111tl 111' hi111 111111 1 ... r . 1.!11111:.:h t.lu• 111111.lwr . 
:<ay:< I har ,..1.,. 1 hi11I,...; I hut i1 wt111l1l h .. int lu· 1·hil.1t-. ·n ·,.. 1.,.,.1. i11t " "'"'-'" '·" '"' si•tnlr:d~•I 
1•nrir..!~· from th" 1: 11h1•r. · 

Th" i:<s111· 1111 I his 111111 i1111 i:< . 111' •'"'"""" wlwt lwr I his 1·1111rt. 1111d1t. lo :,.:n int.11 Ll111 
11u·ri1s 111" dw 1·:1s• • and .f1•1·id1 • a1'11•r lwarin:.: all 1111· '"l••\':1111. 1•\·ido·ncn wlu·l lwr in 
:11l 1h .. 1·ir1·11111,.l111w1 ·:< pr1·\·ai1i11!.! al 1111 · .fat• · 11fj1ul:.:11u·11t. it. j,. i11 l.f11• IHosl. inlrn:st • .; 
11t"llH' inf;a111:< 1hal lh•·y ,.hurald " '"·'· i111hi"' 1·111111fr\' " ·ith 1.l11·ir 111111.lwr. or wh.,1.lu•r 
1h1• 1••>11rt :<hu11ltl ,..·11d th•• d1ild1-.·11 lt:wk 111 :'\••\1· Y111·k al. 0111'<• wit.11 a \'i"""' lu 1.h11 
• 111•.,.I i1111:< 111" wlwt'\' 11ml wit It wh11111 r 111',\" :<l11111ld li,·1• lit·in~ docidt"l nH ,..oon 11.'I 
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fJO>;."ihlu hy t.111• ,\1111·ri1·an c·ourt .• '111al; co11rt. 111111, of l'llll!':<t'. 11111. a .... yd. :,:iv"n a.uy i\ 
j111li:1111•11t. OI\ lh1• 11writs sim'\• 1.111• unlt'r 111' :-:111 •. \:-I .I., is a. ... loot.la sirl1-s:ul111il. 
only in I he· 11a.111n· 111' 1•x1 .. ·11t.i1111 . I hw li1..t11r whi1·h i" oi ,,·iou:<f,,· .. r ;.:11·1Lt. i1up111'1<1111·" 
in arrh·i11)! at. a 1· .. 11c·lusi1111 i>< wlu•l l11 •r 11 ... "·I 11r11 .. r f.11,. 1·hild;i ·11 lu .\11wri1·a wit.11 
th1·i1· liitlwr and tlll'ir slay lht'l'I" with lti1u 1ic·111li11i: 1111' d1 .. ·i:<i1111 111' l.111• .\1111•ri1•a11 
.. 01u0 l'4 w111iltl lic• likl'I:-· In i11jun• tl11•u1. I han• '"'"''":\Ir. II. in 1.l11• IM1X, :11111 t.ho11.d1 
li11· nil I know "1.,.11this1'::s1· Im .... l1t•1' 11 f1111i:ht . out. it· 111: •.' ' t"· lwlcl t.l111J: it . is I"'' t•·r .B 
141r llw childn·11 In Ii"'· he•"• :11111 li1r tl ... ir tiLtlll'r tu"'"'' lit .II" or 11ot.hi11;.:11t' 1111•111, 
1 a111 satistic"ll t·hnt. fa., is 1101 a 1111111 with wh11111 1111' d1ilcl1v11 \\' ill <•01111• t.o a.11y ha.r111 
ii' h1· is 111low1•1l to t11k1.• th1·111 Ill ,\1111"ril'll liir 1.lu • l""l"lSC' 111' 1.!11• }IMK'<•cdin;..'l< t.h1 •ri•. 
111111 i:lad 111 "''·'· tiiat. ti11• lltlii·i:i~ ~11li1·it11r 1·11111•111-,. i11 1.11:1.I. \'i.,w. II•· lnL'<, of 
l'lllll'>'I'. ti11111t"< .l t111 , .i.·w wh111 .. , ·,·r :L" to tl11 • '"""l""':li\'!• llll'rit ... uf t.111 • t.wo l"U"'lll."' 

• · or tl11: d1•sinll1ilit:-' ul' tl11• 1•h.ild"·11 lh·i11:.r lu·n· 111• i11 :\11 ... ri1·a: hut. in tl11• li:.!hL of ( '. 
tlw 11101'll'r's l'\ icl,.lll't' h1• t lmu:.::ltt. · mu! rii:ht I\' 1 lt11ud1t t'l1:1f. it. w:Li< hi>< d11t.v 11.-. 
~uardian 1111 lit,.111 t.• i11t1•r\·i1·w· 1.1 ... liit lll'r i11 .,;,f,·r to·,...,. wl11·1 l11•r ht• iLf'fH"111i~I I•• 
hi111 tu Ix· a !'"""'"' \\ l iu wm• untit tu ha\ 1· ..11:11')!•' 111' 11 ... 1·l1ilrlr1•11. .\It l11111 ;.d1. 1L" 
I. ha,·•· ""1iol. I du 11111 I hink that all\' harm will l"·l'all 1111.,...· .. loild,,·11 if tr.,.,. oi·f .ur11 
111 :>;t•\\' \' urk wil h 1 lwir fo1 l ... r, :o ~ 1 he· 11111111,.,. !1.1 ·: ,.., ,id 1 li:11. if I h·· d1il .. l1·1·11 ,,.,. 
1•iil<'11 .. l '1111"k. ,..,,.. \\ill . ro ·t11rn h .. r.s<•lt', i1. 11aa,\ · \\• ·II lu• 1.11. : I so111< • arra11:.::1·11w11f. I> 
'""'' 'f'lahl" to th .. 1•11h1•r aml 111ti ... 1·1111rt c·rnild l11•arri\1 ·d .11. 11111l1·r whi1·h 1l1n 
1·hild1·1·11 ,.:luudd 1i•l11r11 tu X<'w Yurk with tlu• 111111111 •1' 1111 ilw ti Moti11:.:: lhat. i.1 ... 
11u .. :<1i .. 111•1'1l ... i1· 1'111111•· j,.. al 1111"'' ,..ul1111it1t·d tu 1111• :'\"" \'11rk t'w11·1. \\hi1·h i" 
.·•· i1 .• ·d 11fil11 · 1-:• ... ., 11'. 1i1r1·,;;1111•l•·. :'llr. I. :111.I .\Ir.•. I. \\1·oi· 1•"''l'"""' tu J11ul1·rt:1k1· 
1 .. 1af ... 1.la.· ..t11lol1"11 l 0 .wl, 1 .. rlu· :-;1,,,,. .. r :'\, ·" y .. ..i. ,, 111·" " .... i1 .1l•I·· 1111"""'!. 
tl••I l•• n·1111•\1• 1lu · t11 fr• •ttt 1l.a1 Scalt· \\1li111111 1111 · , ...... ~ · 111 ,,f lie•· :'~ •. , .• Y·u·J, f•~ 

t't111rt. 111 i111';u·111 :'II r. 11 . 111' \\ h•·t~· 1 l ... y :11" · Ii\ in:.:: :1110 I '"'·' · 1·!1:111:.::,. uf 1f,..ir11.,..i, h·rn.,·, 
•1'1; I a I 111tt"1" 10 :--t1l •t11il t lti:-o c 1u1·:-:1 iuu ;: t i~·llP I•• I lu · • l•-t •i:-:i1 •fl uf : lu• .\ 11H·1·i1·:a1t Pttttl't. 

it 111i1:-· ·f,.. tlu11 I · \\ .. 111.t a:.::n"· h• 1111• 1·l11l•ll'·1t 1·1 i11n1111 " \\lll1 1111·11· ..... 11,..,.. If' 
::-1wh 1111 arr:lll).:'.C'll i•·nt 1-:1111t11t· Ix• uuult•. ho\\'••n·r. I :1111 ""11 i:· li ... I l hut. 11,.. 1·hiltlii·11 
will l'tlltll' to 110 la:1r111 ii' I h<';\" n·111r11 with 1111· liit 1 ... r. 

:\uw, I 11 ...... l··i11:.:: I he • r, ... ,,.. a s :II· p1i .... ·11t . .. ,.. .. . rtairn·ol. and \ i .. will1-: 11 ... llUll l •·r . I•' 
. lt•I' tl1t•. l1\\1t11•·11t· wi1h1111t. 1i·li•1, ·at'\' to a111 .l1or~I· \' , 1111• <'111111111111 :~·w"• sol11ti1•11 
nf I h1• pn1l1!.•111 i:o1 ,0111~·ly I h11t I h•· ,.flildt'\'11 s hould 1:1'111r11 111 11,.. :-:111·1., uf ;'\1 •\\' Yurk, 
"itlll'I' i1t Ill" l"I"'' nf lllC'ir t:1tlll'I'. 01' (if it 1':111 fH• :11'1':1111-:t.,() in fhaf . of llll'il' lllUf·lll'r, 
awl thnt 1111• 1.l1'1'l't'f'ri:111• l'llt1i·t 1,.. :1:<kt·1f lo d..t .-n11 iiu• ""' "'"'" " '' l"'""'il.I., whc·n• 
1 I ... 1·hild11 ·11 aro• lo lj,., •• i11 wft,.,... 1•a1i• t 111 ',\' an• tu lin·. wlo: il· :"''"';<."' 111<' 01.lu-r 

1"11''111· j,. '" ha\· ·· :11111 '"'' 1111. (; 
Tlu •sc• 1·hildr1 •11 ;11·1• .\1111"ri1·;111 •·ltilclr1·11 a11d 1l11·i1; h111111· f:;L• : :i\\a~·,. I" '''" in Jiu• 

l"11i1,,f ~11111•,o, TJi,, , ... 1i1111111'1h1 ·ir 111 .. 1l11·r i11 ltri11i:i11~ 1! ... 111 lo tfti,. 1·u11 11 lry i11 
.\lnn·h \\ith .. 111 1l1 .. ir i;11i ... r '• ,, ... ,. .... , 111· ""·'· 111·.t•·r 111' 11 ... .-\1111·ri1•1111 .. n111·1. i11 th" 
hut•" that ,(11• 111i:.:l11 ),,. :il•lc· to...,., 11p a lt111111•f,..:,.:1111I i11..i1;.,.t 1·11t. lh1·11111ff l'r11111 
tlt;· ir t'111h· ·r l'1tfil't·I .\ · \\ ,1,.. 111111~· 111i111l 111•"'' l'•'l'"' ' ;"'""il1I•" I d111111t 111,,·,..·1!':111:.1·h 
111111'h i1111'"''Lllll'•' '" rl11 • li 11 ·1 1lt:oi ... 111• i11\""''"' b ·r l111sli:11ul .11111lt• · r1:1\\ .\• · 1 ~. i11 :111 11 
1111wi11i11i: d1 ·\·q•1ic•11 •• 1· tll•· ;-.;, ." \'11rk 1 .. •urt.-. .. \ 1\11111:111 \'""is 11111. l11·1·s,.1r a 

la\\':-·•·r 1":11111ot. 1h ·1·hap" f,.. 1·xp1·1·1 ... 1 111 , ·i1 ·\\ 1l1at· :is a ,...,.i11us 11fli·111.,· : l.111. 
l11•WC'\'1•r 1111111:-: :'llr. II. tr•·alt'd '.\lr.•. I. :111.t I ::111 l'n ·par•.,f iill' 1l11· 1•n.,..·11l· f'Ul'f"""""' 
'" a .. slllll•' that h1· h:id ll'••alt'd 1 ... r hadl.' :\Ir. 11. 1,,,,,1 iii,. 1·hildn·11 arnl 11,. ._, . 
111,·,.,l ltim • . :111d '.\Ir ... . I. kll\'\\' l"'l'f;.,.,fy \\I'll 111:11 it' sl11 • 1'•·11111\•"I 1111·111 111 E11~·l : 111.f. 

"'"'' \\ otild , :,II 1 li1 ·111 ,.J°J' fr11111 !.i111 till'!.!"'" I. I 111 Ii .,..f. ,..t 11• 111ad.- 1111 t" '"' '"of it. I ha I 1,..r 
ul•i• ·t•l \\;& .... It•, .• ,. hi111 ..... r ....... 1lu·111 1~ ... :· • •1 .. 1. ·r1 ... ~ ... 1.1. II ..... 1 llfl•lllllu•t·i~··I 

l 0t'ttU•\,d11f1 · (11l1it1•t1 fn•1tl tttlt " n•llllll",\ tu ; i Ut1tlu · f" t: . (a r l1M1 J 1·1·1111 t"· t1I l\1t\\ ; 11(; 1,\ .;.olfffl. 

"" i1 ..... .. ·111s [ti :1h 0
• ii i .• rho• d111y ....... 11 ......... .. i11 ;di ........ 11·i· ·' '"du all 1t ... ~· 1':111 111 

•'U'tlf' ... 1il: ! I 111' • \ \i 1•t1:..:•htt·1· d1w•.11pl ~.: : 1i11 0 111 ; 11h.11tl ; 1: •1 • l1.\ J, j.., \ \1 ·u1t: ·duf11: •. ~U\\' 

f111 · 1l1i!'<i •'Plll ' I ltt ~·· 111t1• llu · 1111 · t ·11...; , ,f tf1i ... ··~1 ·- 1• ' \\1ll 1111 •\!: : 1l1I _, n··· 11ll 111 a ; ~n· . 11 

:1eh·;111ta:.::1· to tl11• 111111lwr a11d ii :.:n ·:11 di,:uh':1lll il !.!'" 111 ,1,,. 1':11h1·1". \\'i1ii 1111• 1 •• ,..1 . 
"ill in tlu· worlrl :111cl in a,.,, , ... 111' 1fti,.. .-..11·1 1h1•1·1• i.-. 111.1 lil; .. j~· "'' '"' 11111c·h ;.:ood 
wi'll-1L wanl,.hip ,.,.,... ut' I hi:o1 .-..•rt. \\·i1h 111as,...,.. uf 1·\·idt·11,.•· from aliri111el. will 

C-11.l I . 

. J\ unL C~Ullt! "" fur IH 

,\1111•ri1":1L a111l std.I 1, .. 
111ny w•·ll f .. , .,,.id .. 1 
I •a•I 1'111· I lw111 1.11 ;.!•' 

,,,. 1·:11~li;"IJ. ju•I~•: 

.\11wri1·:1. Tlwt'\·foo 
B 1·:~ ... ·.:111111.1 ... r..11 ... 

1: .. ,k of.f;,.·idi11:: it 

t liat. t Ji., '"1111·1. "'" ' 

.i, ,..j,..iu11 iu t lw : \ 11 

t lw1·11. ,\,.. I ha\·1· , 
....... i ,_ .. or t.ltn I'"', . 

C <:hil•ll"l·n luL\'C tu t 

l.'01111 ... d for JI 1·, 
t.lmt. I ""' ,,,,.,·lud 
11r (.114 • 1'1'-"CI l'C'1lli1. 
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I) .IM11111d lo I war. !.11 
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..!1ihl li:wk lo i1 .. 
iwl•·•"i 1 lral. 1.1 ... n 
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1 .. . , i1ie·r, ! ; i1.ii i1 

1•; .... t ,.,.,, .11111•· · . : 
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I ~·l~·i.ut ... ,1 i .. ,. •. 
rial i1111alit.y 011 I 1 

"11<1 t.y I.It" •·11111 11 
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_,f.arl•"I di\'111"" ' 
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{ ;. """'' lL'<k in:..: It Ill 
.I 111,, ·,. l !1:1!1. Tio • 
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A 1101. l"Ot111• on li1r 1111111y 11111111 hs. B."· I h1·n ~II'. I. will li:ni" 11111,111tAttl lii11~...._,1r from 
,\1111'ril·1 ~ 111111"''°'1 l• ·.J i11 1·:11;.:larnl. 1.fu• d1ildr1·11 will lul\·•· lak1·11 nH•I. lwiii, and l.lmnt 

11111.v \\-.·II lw· 1·\·id1·m·1· or En~lish 1·hild l"".\"• 0 hiat.ri,.;ls lo llii;• 1°1Ti'Ct, t.liat:. it. would ho 
load li11' tl..-111 111 ;.:u li;wk tu .\1111'ri1·:1 •. \II I his 111a

0
\

0 111ai;" ii. \·11ry hard ir111t .. "I for 
an l·;n;.: li:-h jwl;.:1 • p•·rl1:11"" a _, ..... ,. 111•11<•1· 111 urd••r 1.j,., r.-1111·11 of t. liu d1ild1,111 l•• 
,\111<"ri•·11. 'l'h··•·l'li111 •. si11l·1· t lu• .\11,,.ri1·a11 1't t11r1. i;; l-lu• pn•p•·r cu11rl. 111 1l11Ci1lo I.hi..: 

n· •.• ~ ........ ~.it lu· 1:11 lu·r \\1t1:ld ,.ui]; .,. :I ;.:-r:n··· i11j11sl i .... ir 1 lu• 1°:11; .. dish ('1111rt.u • .;x111111ttl 1.!11• 
ta .... k of 1h·1·idin;.: ii. I 111111id 1::1\·1· tl1t111)!ht. "i"':d;i1';: alway,.; ••parl. fru1n a11!.11orit.y, 
111111 1111 · 1·1•111·1 ,.l11111ld :01·1111 : !11 · d1ild., ·11 li:wi;; 111 :\11H·ri1·a :•t. nn•tt• wit.!i a vinw to·~ 
dl"1.0 i,.i1111 in 1 i. .. :\1111·ri1·:1n 1·1111 r1-. 11nl1·,. .. I-lull. 1•u11n;.• " ""' th111µ:ht wil.11 du.ui..'t:r for 
1111•111, :\s I ha n · ,..,j, l. I huu;!h I ha\-.• li11·1111·1 I 1111 \ i1•w \\ h.11•·• ,.,. :is I 11 1.f11 • •~""f"<id.i v., 

n11 ·1·i1s vf llu· p:1n·111s. I :1111 s:1i,.li1·d I hat. 1111·11· will lo:· 1111 .-mt·!1cla11;.:1•r1:v•·n ii" t.111• 
C d1ildn•n han· 111 t nl\·•·I ;111d :<l a.\" wit Ii 1 l ... ir fal.lll'r. 

l'o1111.>1d for )Ir><. 1. who Jiu,. a r;.:11l.,[ this 1-ilnl• 1111~·4 al1ly 1111 lll"r IH•luLlr, ><11l1111ii... 
tluu I am pn .. ·l11d1 .. l l•.\· :1111lu1ri1 .'· lh1111 t:1ki11;.: llll' 1., ... ,.,... whid1, I 1.hii1k, t.hoj11xt.i1.'t• 
of du· 1·:1,..• n·• p1i1i.,.. 111• ,.,. _\",. I !.:11. ii" 1>111"" a 1·hiid i:< 111aol1• :L w·unl, nvo:11 hy :<mnu 
""'' \\ l:o ha .. hn•n;.:hl 1 l1t· 1·l1ild 111·11· \\ r1111;.:1"11ll:; ::nd in d1·tia:w:- .. r 1111· law:: or 1.1111 
1·011111 r.'· \I l1o·1-.· !tis hu1rn· i.-. I his c·uart i:<. ,.,.! .j ... ·1. 111 1·1·rl::i11 li1 11 i1 ... 1 ••Xc:• ·pl.i•111i-:, 

J ) I 1011111 I 1< 1 l ll"a r 1 I 1•· 1-:1"'· "'" 111 I lw 1•111 I :1111 l lo 11·111 :• 11 i11.t .. : • ·11d1 ·111. j11·l~1111•11 I. "" \1·!,.,,,, 
;111<1 \\ i1h \\ lto111 :tlhi i11 \\ li:il 1·1111di1 ion,. 11 ..... hil.t :-hall li\·1., :irnl 1·:u11ml. ,....ml 1.i.., 
c·hil•I 1~..-k lu ii. . 11111<11 ' "'; 1 lra1 ali,· lrn·:.I .. u11rL• sl1all d1-:d wic h ii.. 111· :uh11i1.1 ... 1 
iwl.·1·d l11:11 111•-r·· 111i~i11 i ... ,.,.,,,.. 1·x1·•v1; .. 11s '"this r11f ... wh•·•i ·. liir i11sl<111•.,., ii. 
\\ ot:-; a •·e1~ · ••f ,., .... ips.1 1 .... 1uii1:.-. ;1' in 1J11· !i 1· .... , 1uulittt1 iu /,'. · /\, ·,.111". (t111 i1~/f111/) t I) 
111 ·.d1i.-!1 I ~11.cll 1 •... , ... 1 i·rrin1 ~ : •·111 1,.. .•i:i .. 11111.·d tl1af . i.iu· l:wl« ul" th i,.; 1'""''" diol 

I•: ..... ··• •U:ooliflllt • : :11 t•S•.,·t·•i••tt . 
Tiu- lir" I 1·;,, .•. 1111 \\ h i··ii lw r1 ·l i1 ·ol '"''" ilw d1., •i,.i1111 111' :\l<1111'11N, .J •• I.'.: /:.'.~ 

·'"tl//n1111,/ , 1:. \'. Ii .. (:!I . 0 l
0

l10·1 ·1· 1h1· ,.. .ti1 ·111 r, .... ,. \\1°11 • :m ti 11luw:<. Tiu· i:Ll.J11•r, a 
Bo·l;.:ian 11:11 iu1ml. 1w;i,·i1~I 1111· 111utlll'1·. :1 l~rit ish 11alit111:1I w ho 1.,.,1.; Bdi..:i1u1 
11a1 i .. 1111lit .\ 1111l .. ·1· 111arriw.:1• '" l1i111 and \\• ' Ill· 111 li\"I · in ft. ·l;.:i11111. Tiu •.\" :;o•pat~Ll -•"I 
:111.t I•.\" 1.l 11 • • . , """'' '" law .. r I:. ·l::i 11111 1 fi, · 1":11 I ... r ,,.,,., 1 i. .. ~· 11aroli:111. I 11 . \ 11;t11:-.1 • t !1:1;. 

F th•• 111u1h1·1·. \\ho hml n·111n11.,I lo l-:11::la11d l1•1l h:..f ;.:u11•• ""'"'" t.11 l:.·l;.. i11111 lo'"'" 
t 111' .1·hild. l1rrn1~·h1 1 l1t · dtil.J 111 l•:11::l:111d "it h1 •iii· 1111• 1:1 llh·r:s 1•1111:-1°111.. '1'111• liLl.lwr 
>'l:trlt·tl .i;, . .,,,.,. 111,11 ·1 .... li11::,; in l~·h.:i11111 :11111 i:i 01·111l11w. f!l:li. 1-lu• l~·l::i1u1 "1111rl. 
;.!:l \"1• hi1111· 11"l• ~ly d1u-i11;.: 1'; · 1 11·1~ ·d i 11 ::" :11;d 11rd1·n·d ll11· 111utlwr l_n 1•·l 11r11 llu q ·hilcl. 
·11 ,., 111v1lwr ww. 11u1. n·1·•• 00•,.1111~l ;1m l 11u1. i11 lill't ,... ... ,.,.,!" wi t.11 1.h" 11nlnr11nt.il 
() ... ·1·111l11·r. 1!•:::-0. In .l :; 1111ar~-. l!J::!I . t it• · f;c tlu•r ,:t:crt1•1l wartl.•hip ,.,, ... ,.,.,[ini..."" 

(; 1 ... ,,. ""ki11:..:. 1; ... 111·· r··t 11n1 111" 11 ... 1·i1 il.t. T! ... l1o ·ari11:.: 1 ... r""' :\l 111n· .. ~ • • I.. w:~-. iu 
.1111~· . f!t:l!I . Tfi,. i:.+~ i.111,Ji,.,,.,., .1·1·1H 01.,•1li11;.. .- " ' ''" 111•1 ,\1 ·1 lwnrd. :iwl 111" 11u1l.lwr 
:--aitl tha l :-lu· \,a ... ~,\ifl:.! (o •·u11t1·:-oi 1 ~ 11 • i ......... , . uf1·u .. r1•ly. II \\a.·; ; u ·~~ t1t'1I t.lu1i. t.hf ! 
1°:11:..:.li,.h j11d:.:•· :.t. .. ul.f l1l11111ly l~•ll"'' 1 Ii· · I ; •. j •• j : 1: ,,,..1, ·1· . . \lt<t:T1t '. .I .• n·.i•·1·1,~I 1.hal. 
,.11l 11 11i,;,.i1•n: and if I 11u1 .\· n ·,.;111•1·1 i"11lly s:i~· "" · I 1·111 in·! .' · H::ti·•· ·" ith lii111. ,\ lt.l1011i.:h 
;irt E11;.:.li~ · T1 1·n1irl 1o1: :.J1t td ·,t:t,Y!"' t•• 1· .. :.::11 ·. i auy ord1 ·r of a :t.,·1·i.:.:u c·o111·1. 'L"' au 

ti i ; .. r1••rt:1 111 :· ... . , •• ,. iu ii;·· ·· : 1·~· · . ii1t· \\• "•! · !,, , .. 1 •• • ~·. i,· ·u 1 .. iJ . i11 ·· " ·' ;.:.i,•·u •·:a..""'8\ 11111:;.I. 
,,, ., ,, .... J lt'i : li 1·i11 ·i .l11: i.uu·1·..;. •". :...:, .• \\;1 ... 1lt. ·1·1· a r11ll lh 0 :tf'i11~ ;:I \\lti.·Ja IM1Jt. si1lc"!' 
,, . ... , . 1···1•1· ........ ;111 : {. i. .... , r1 .,•t ·u1 \\ol:-- 11!1· lu ·ariu:.: . ;uul :11 u11 . fu t lu · 1•:1: :n ••f 1:,~ ll ."'.y 
s. :.'/,,,,_,,; 1. ::1 rl.11· •• ,-.!. ·i· \\tl • 111~:11• · \\ithu111 li· ·;u·ia.:: ilt.· ...... , ... , .• :uul i11tJ1o:t~l 

••ppa1·1•:atl,\· ''uiuu11 :11•· :111·1 ·1! ~ l" ·i11:: ~·••111· ital••. aud 1i11· ··hild lta •l l .. ·1·u i11 E11;.:lea.1ul 
fur l\\t• ;ra•·:u·.,. ~i11•·1· ii lia•I 1 .... . u l· •:t•!• · . 1 t •: :u1ut1 1·1 ·:.::ant lhetl 11. ... • i;~iutt •&.Ni lh1·u\\i1t;.: 

any li:.:111 \\ i1:11t•\ 1·r ••II 1 hi" 1·:1-... 
·rt1t· 111·~• ··:1-· n·li1 ··l ••!I \\ 01 ... i/,·j,·,, , .. ii./, . ,. , ;:. '!'111 ·1••• tli1• .. ali1·uC l~1rf:.: \\ ' •·r1~;L"' 

ft1llu\\·:-o . ·ritt· ;•;1n ·n1 ... ,,, .,.,. •1i,1•1t·1·d iu t'; dd~ • naio1 i11 i~:f:! u11 lht· p•·titiou uf 1.lu: 

1:11lu·r. t
0

11:""i•"' ·" \\ ;t:' :_i\• 11 tt1 111•' l ~t ilu · r \\1lh ;:.· ·: -.· . I•• :l.1 · 111t•tlu·r. 111 .l111u•, 
l~Jt: •. tfi, . :i11 : ti •. · 1· .q•r·l?. ·d I••\ : •• '.' rf1. · I· • . 1 ... i .' .. ,.11, •.. ; 11.& .. r1.·1· ; 1 •·un••·:;l• ·d l1:·a1·i111: 

lhf" { 'alil\1n :1;,11 1't•IJl ' l ~ ;; \t' , .. l.., lt11i ,'. l ot lh1• IUt1,i 11 1· \\id1 ;u•;·t~l'4 {O lht! ratfu~r. 

1I1 11?•··~ . :: .\ !i l·:. 1:. : :::~· : ; f~h i. 1 ' ·11. ::17 . 
1;!\ i l!•.".J ; I .\II l·:.IL !ti!• . 11 .: i 1!111111 ·11. :.r . 
t;ll I lH:.t j I .\II E. IL !I-&:!: j J~1 :d i .\ .t '. :;;·,:.: . 

~ · 
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The chil1l wa,; in r .. ..i. with t.lw lill.111' 1' in :\lichii,::m. Hu lirought XUCC08l!ivo appeals A . 
in Califomia from tho urtlcr of Jmu•. lU45, thn la.'it of which was W.cinu&'iod in 
lJ•."<'Cmbcr, l!J-W. On tho hl•nrin;.: or it:< dil<llliK."'<ll tho f1Lthor n.t onco movod 
wic.h th<' <'hiltl o\·1·r tlw uord1•r from ~lid1iµa11 in\o Ontario whcru ho 1'11l.id Umt ho 
1m•ant tu liv1•· p1.•r111:1111.•ut.ly. Tiu• 11101 h1·r appli,.,l tu th" ( >nl•Lrio court. anrl l.lu•m 
W.ilS 1\ long hC"arini.: l)l\ the nwrit ... Tlw jaul)!l' of 1irst instuncot lccidcd in favour or tho 
father, a.mi thm. d1 ... ·i.sion wu. ... upl11·t1l l>.r thn Court of Appeal l>y a rn1i.jority, lmt"it B 
wo.s l'e\'Cl'lK'cl hy rh1· ;>;11p1im1c Court. of L'anmla i..v a majorit.y. l<'inally, I.Im t•rivy 
CoWlcil .,.,,.ton'<.l t ht• d1't.·j,1io11 of 1.ho j111l~o of linct iu .... t•Ull .. "1•. I.mm :::iOfllNllH 

1' ·.li·rn'<l (-11 to th1• )!rt111ml of t.lu• c1,.,.i,.i1111111°1.h1• 1111lj11rit.y 11f 1.111• :-;1111n•11u• ( '1111rt. 
.. r I '.um.la .t.:i' 1·11 1 •. , . I· \ltT\\'1:11:1rr • . I.: 

.. H i,; .... I his poillt. 1.hal. e .\tt'r\\'ltlutl'r •• r .• app<'!;U°l-4 IH Uu•ir lo11L ... hip" (•1 

aclt1pt. a lim• or n ·:asonin~ whirh 1•:1111101. ho s11ppoa-1 ... 1. l•'or, an .... l"ll-l~llirmini.t c 
• t.lu• \n•ll •'"tahli><lu .. l ;.:••nl·r.11 ml1• I hat. in all •1u1.,..t.i111L"' n·lat.in~ t•1 t.J1., <'llt<l•11ly 
of 1u1 inli1111 t lu• p:ar:imount. 1•n11. .. i1k•r:1l.ion i" Uu• wnllilni of Lho infant', 
h1• ol.,,..·n·~ .. l that 110 1•a .... • lu11l l11 ... •n ti•ti•m"<l In which ,.,.lahli><ht'<l t.l111 pn11""'i· 
t ion I 11111. wl11·"• I"" 1:w1 .. w1•n• ><Ut·la a>' h1• ((1111ul 1.111'111 to 1•xi><t. in I.la .. <':L"''• t.hn 
:<:ili1•111. li•:111m•" ••t' whi .. h Ian\·•· 1,..,.11 slalt'tl, a I'""'"'· l1y I.la .. si111pl11 nxl""li.,111. 
11f t11kin!! the• c·hiltl wir.11 him 1wrt1"'4 I h1• J.onl1•r inl.o Ont~irio for t.lu• solu 
11111110,..,• of an1i1 lin~ ol1t'l.licm.'1i to t Ill' j1ul).'1lll'lll. of t.ltc court., whoSu juril«lict.ion 
lu• him,..•lf i11\'l•kt'<I. l11 .. ·n1111.,. · 1•111it1,.,1 :L"' uf ri~ht. to hav" t.111• wlauln 1111i..,.t.in11 
l'l'·llil't.l in 1111r 1"<ll1rrl'.l mul to 1111\'1• t lu·m 1''lll'h a m•w mu l in'11•p•'.mlont. 
jml).'lll••nf. :I:< 1t1 what. i:< ! ... st. for I h1• infant.'. lt. it<, i1l " IT•"<•f., IH'< 0 :m,... • h1• 
h<·lil thut th• • fotlu·r hn•I lltl s1wh ri;.:ht . . that. tlu• l1•ar111·tl j11el;.:1• all11w1"l t.lu• 
''Pflt.'111 of th,• 11111tlwr. uml (hat. I lw l'\11pn•1111• Court nuul1• t.lm onl1•r run'lidy 
rcforrt'tl to.'' 

Thi• Pri,·~· l't11111 .. il tlat•n ;.:o 011 tu cli"I"""' of that n'll..'<01ti11;.: int.hi" w:iy {-1): 

•• \\"ith ;.!1''111 ,,.,..ll\."Ct to I hl• l1·a1'11t'll jmlJ,tl', thi8 w:L~ not. t.lm 11111>stion whid1 
hml tll IH• t1 .. t.·n11i111.,I . It i>< l"'""iltl1• 1.lu1t a c1L·•o mi;.:hl. ari~· in whid1 it. 

D 

app1·:11,.,l 111 :11·u111·t.,.l,.·l~11~· whi1•h t.la1 • 11111'!<t.i111L ol"<'11>CIA1tly uf 1111 i11fa11 t. ca.m•·. I•' 
that, iL WIL'i in tlu· l,..,..t int •.·n""t " oft.hut. infant. t.lu~t. it. ><ho11l1l 11ot. look IM•y11111l 
the l.'ire1111L-<lall('t.'S in whidt it>< j11ri,..li1·ti1111 \\'ll!C i1wok1'l( ·a111I °for I.hat. mL,...111 
o-.;,-, • ..tli"l•f. h• I h1• fi.•n.•i;;u j11d;.:1111•111. without. furt.hl·r i11'111iry. II. is howovnr, 
the m·guriou of rhl• propo.-it i1111. rrulll whil·h C\'t•r;o.· judi,.rttll'lll· in t ht• J>l'l':•cnt. 
1•:1,..,• ha ... pr•lf. .... •dc'll, \"i7. •• that I h1• i11t: 1nt.'~ w1•lf11n' it< 1 lu• p:1nn11oa111t. 1·nn><id1•nl· 
I i1•11, It> ... :1y I Ital '' llt'r1• 1 (a,. l1-:1r11 • .,I} rial j11d;.:1•. h:L"' in Iii>< dis1·n •t.i"11 t.hou:.:ht. (; 
lir llllt to tal••' th1• 1lr:i,.tit• 1•11111·s" al><l\'t• i11clit·ah.'t.l. hut. lo 1•xa111i1111 all t.110 
<"in·11m:<tam•1 •:< :11111 fonu :111 i11d1•11t•11tll'11f· j111l~111·nt, hi>< 1lt'<•i:<io11 mai.:ht. for 
that r .. :a,..111 1 .. 111 • t1n·rruI ... 1: · 

Tiu· """''II''" .. rah .. 111att•.·r. 1h1·r..ti•n-. j,. thi,-. th:il t '.\11·rwuau11·1-, .I., wa .... ,...•.nn:.: 
1hat in what l 111a~· 1':111 f1•r shor1. :l •· ki1hmppi11;.: r:i"'' •• tlu• j111l.;:1• in llu· r1111r1. tH 
1111 · j11ris.li1•1 in11 111° whi1·la.1 l11• rlail1l 11:1" '""'" i111pr111"·rl~· ,.,., ... ,,.,.,( lt:L'< 1111 ri1.d1f. lu II 
;.;•• intt> tilt' llll'rits 111' th1• c':&"<'. Tiu• l'riv~· ( '11111ll'il n·j .. ,·1 .... 1 that. ,·iow 111' t.ltis 
1111111 .. r an.l sai.l that it w;1,. a •111 .... 1it•11 lt1r tht• tlist·n•liun of 1111• jwl;.:c• wlmt.lwr or 
11111 111 :.:11 i11111 th•• nlt'rit:< ur tla1• 1·:1"'" In th;it . 1·1L""'. :I>' 1:1r as app•·ars, m111l1j1wt.i1111 
had i11 li1l·t t ..... n rai."<·cl to tlw trial jml;.:1• ;.:uini.: int.o 1111• 1111·ri1.,.. II•• h11.1l.for11u ,. 1 a 
\' ic·w. :a:< h1 • """ 1•111 it lc'tl to cit•. Tl111t. 1·11 ..... • :1;.:nin '1111.,. 11111. ,...,.111 to 1111• to t larow 
li;:h1. 1•n t lai:< <":&"' ' · 

Fin:1ll.v l 11111st rt'f\·r 1t1 1h.·1·:1..;,· .. r t.'1 · Kn·11 .. 1 (.>l, lh•• ""''" 111°whi1·h 111ulrn1f.1 ,.,fl,v 
'"'""up 111 :1 1•oi111 :<1•1111· ... ....... i1,l:.111t'•' 111 llu1st • in 1111• pr•.,..•11t. 1·:1s•·. Tiu• "'1li .. 11t. 
t:..-1,- w .. .-•• th:a: 1li1• wit\• \\':I,. :111 Italia n a111l 1lw la11,.h:a11d w:a .... a dt1mi1·il1·d t•:n!!lish· 
111:111. Tiu· 11w1-ri:1:.:1• was in Ital~· in )111,\0

, l!lliL Tiu• 1·laild w:L .. 1.,11·11 in :\lart•la,. 
!!Iii:!. Tiu· 111:1rri:1;.:t• ''°''" 1111h:1pp~· fr11111 tl11• tirst . Tl11• p11rti1.,. had no ,..,1 . 11.~l ho111n, 

1.+l rt!t.il 1 I .\II E.1< . :11 I'· !147: l l!1:;t I .\ .1 '. 111 I'· :11i:l. 
i;•l [ l!!H4! :l .\111-: . IL :1:m: : l!11;,·,11·1i. :!17. 
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• ..\ hut. li\'t-.l in Jt41Jy 11i1.ht•r wit.h t.lm wir"·"' 11101-ht·r or in hokl>1. rn May. l!Hi2. 
till' chiltl WUa ln-ought. uy I ho tilt.her to En~lmul without I-Im 111ol l11:r'>1 l.'OIU<Ont., 
nnd llll!tl•• :i wnrrl of courr.. Tho d1ilrl at that st~1i.•11 wn.q only al.out. t•ii,:ht. WN•'lai 
oltl uml wa'4 sl ill ltc•i11i: hrt•:1><t. fi.,l .hy t.lm 11101 lwr. 1 n 1.lul!<I• c•in•1111L"'l.m11'<-s "" 
:\111~· :!!I, l!!ti:!. l't.OW:IL\..'I. J"., in t.lm <'X1·1i·iSt• of his cli,..rrt'l .ion, fllil1·11-.l 1.111• s1111111eary 
n•turn of tlw inrant. with his mot h1•r to Tl aly. Thu <."fllll'l<4! t.111·11 t.akc•n liy l,hti 

B ·En;.:lish j11tli.'!.' is till' cOllr.<41 whit•h ~Ir.JI. is aski11:,: 1111• l•• 1-akt: in 1-hi.s t'IU<I'. Tltn 
futh .. r l't11lowl'cl till' 111111.Jwr m11l 1·hiltl to It.al.'·· Tl11·1i· \\':t,. "''"II' ><orl. or n!t•OllC•ilii~-
1.ion. h11t- i11 Ot•lt •ht•r. l!lti:I, a ,.. 'I"' m 1.io11 c >rr lc•r was tu:u It• I '.v 1.1.., I lalian "ourl. 
,.:i,·ini.: l'llslo.ly to 1111 • fat lu•r wil It :w"""-'' Io I l1t· 11101 ltt•r. :\s I :11ci.; t.~:y •• J.. point.-. 
out. lilt' t1b\·io11" inlt'nliun of thal. onll'I" was lli:~I - 1111 • fol.fu·r should n•ucaiu i11 
ltal~· h:wi11;.: 1·11:<l1tcl~· of lltt• .. hilal atul I Ital- I-ht• \\iii· ,.111u1ltl ha'·" :u-.""'"' l•1 1.1.., 

(' t•hilcl in ltnly. 111 ( l11lol1t•r. short I~- aflt'r I hat. unl<'r was 1w11la·. I I hictk 011ly a 
\n.,•k or,.., al°l<'rw:inl>', 1 lw li1l .lll'r 11:.::ain l•rou~:ltl 1111• rhil.t lu l•:n:.:1111111 wit l11u11. t.1111 
mulh•·r·,. t•1111,...•111 .. 111 .l111111:1ry. 1m;.1. 1)1,. 111ullwr 1111ul .. llw 1·hiltl a wanl a11tl 
nsk•'<I· th .. 1·1111r1. to ltc• :.:i,·1·n t•:11i· :11111 c-.•111 n•I uf 11, .. 1·ltilol awl li•r 1 .. ,.,.,. lo l•1k .. 1111• 
···hilt! 1111! of t.hc j11ri,...lit.:1-iu11 hark lo Italy. t:1T.!it.~:\· • . J •• ri·fm••.,I I.hat. 111ol.iu11 
11ntl ,;nid 1h11t tht• l-:11i;li>1h l'llllrt. 011;.:h1. lo ;.:o i1110 1111~ 111t•ri1 .... of lh" t-:1,..t• arul 11ot. 

n onlt·r t lw "1111111111ry rot11n1· or 1111• t·hiltl. alt ltuttJ.!11 1111· fat.ht·r Imel hro11:,:lit. 1J11· 
t·!til1l to l-:n:.:1:11111 in tldi11111•t• ul' 1 It .. :<t·p:rmt ion 11nl1•r which luul f,.,.11 1m11I" l>y t.111· 
Italian t·1111rt 11ntll'r whit·h 1h,· wili· w:is to In"·", ..... ,..,.._ ... i11 11:11.'·· 

· l'111111-"t·l l"-1r :\lrs. I. n11t11n11ly n•li,.,I on I h:tl c·:t"4• , ·,·ry ><1-nin:,!ly: l.111 .• if 0111• rt'!itd,.i 

-it t't1t't·T11llr. lh1·n· an• :<c·,·1·r:1I l'at•t111.,. whit·lt di><t i11;.:11i"h ii: l'n1111 1-lti" otw. Tl"' 
· li&"l<I is that- t·llt' follu•r was r~ Briti"h 11:1liun:tl d11111it·il1.,l l11·1''. :11111 1.11" 1·vicl1·11t'" 

E \\'a" 111111 tilt' ltuli1m t•o111·t wu11ltl l111\·., 11pplit·cl En;.:li:-h luw lo I hn c·a.-w•. Tl11•11•f11n:, 
a .. B1·c·.-1.1-:Y • • r .• poi1111 .. l out (ri), it. 111i;.d1r. "' 'II IN • ,;aid that. l·:11;.:la11tl \\'•~" tht• 
·• li1rtt111 l'HU\'1•11i1 ·11s ••• Timi 1u:1nift'>ll I,\· i" 1101 I Ito • <':1"4 ' lu •f'•. .;-; • ., .. ,11,lly J.111• 
littl11·r hat! 1 .... . n :.:i\'1'11 l'll:<lttcl,\' h~- tla .. l1:1lia11"""r1 . 111111 ·1., ur1l1·r tlw d1ild l1:wk 
111 Italy in th1• 1·011trol or 1111· 111011 ... .- w1111ltl 1111 1111 · fi., .,. 111' ii I" ' ,.,111Lr:1ry l.u llt• · 
onlc·r of I ht• I l:1fi11n 1·1•m·t.. ;-(o for as a1•11t·ars. 1 lw l".,.._.,.jJ.ilit.y of I.It., rl1iltl :,:uiu:.: 

F luwk lu lt,tly with thl' 1:11h1·r 10 li\'t• thnt• with hi111 >'11llt11t. 1l11·111ol.lwr1·011lcl lmv" 
111•1'""" i11 I tit!~· :ts <'1>11l.1•1npl:_11 .. t1 I.~· I 11 .. "''llltr:tl iun a,.:n .. ·11 ... 111 wui< 1101. 1·a11\·:1.""'4 .. I. 
Thihll~- . :rutl I think Ill"-"'· irttf'urt:rnl or :rll. th .. •·11carl. die! 1101. ,....,. t.lu • 111111.lmr. 

. Tlwrt• \\'"" 110 t•rt1:<>'·C'X:t111i1utt i1111 "" ··ii lu·r ,..j.J, .. Tlu·n · \\':ts >'it11ply ;~ llUL"" or 
atlitl:t\'i& .. ,· ial1·m·1• :r11tl :.:n"·· · :dlc•:.::r1 ion>< iu 1.lu· fiat 1 .. ~ .. ·,.. :allicl:l\·it a;.:-airt>'l lhc· lil.nc"'-" 
of tlu· 1111•1 h1•r lu lt:r\·1· th" c·:11» :rrttl 1·0111.n•I 111' t lw .. hild. I ha 1·1111:,id1·t~11.iu11 I 

(; tl1111t1! thi11k 1lt:rt tlu·n· i,.. :r11.\'ll1itl!! in th:al """'" lo1 I""''""' 111o · do·:alica~· 11i1.h t.f,j,; 
l':I-"'' in tlw Wll,\' whi1·h j11:<1 i, ... "'"'"1" tu .!1·111:11111. 

Tit .. \ ' it"\\' :<t1lm1i1t1'tl Ill\ l1< •lt:tlf or '.\Ir. II. i" llO•I witltn11t. "lll'!'"rl i11 1111' IMNtks. 

Fi1"l't ul' :111.11 ... n· an· llw ol>,..·n·:1li1111s 111" l' .\1;1-:-\\'11011. \ ' .-1 '., i11 .\'"!/''"' '" 1",·t ::n·o 

\':') , wlii1·h I l"tlll:<id•·r t1i ha\·1• :olill \'l"I",\' ;.:1•·111\\o•i:.:ltt.111 •l.\\ilh,..t:1111li11:.: \\laal. w:L"' 

,;uid :&1•4'111 till'«':!"' ' i11 /1'1• /i.'.~ .'''•·ffln1wul (Sl 1111d in .l/1· /\"1 ·1· \'. .lfr/\,·i: (!l). Tl ... 
·II 111:t,i1t1 •· .111 a:-:.' ' '" \\uul1l 1,.. 1ln11t • l1y ·• : 1p1•li1·~.; lu : 1ju .I~· · , .,,.n•i:. it1!-". a \\·anh;J.ip 

jun. ... Ji1·1 ion j11:<1 as 111111·h a" tu :111.'·11111• ,.J,., .. Tl .. ·11 11i ...... i" 11 ... i1 .. ,.;,..i1111 .. r :\ .11 ·11s • 
.r :. in I ho • 1°:!"4 • of JI 11rl..-,, \". J / 11rl11'11 ( I ttl : :t 11.t 1I11 ·n · is I h<' :.:<'I ll'l':cl :a ppt, »wh l.o t.fi,. 
·'l"''"''i"u .. r j111·i,...fi•·ti11n 1;1\·011r ... 1 1._,. l.111111 Jl1-:''''';· :\I.I:.. i11 lais j111l:.:1111·111. i11 
J.', /'. 11,·. r:.1 t .111 ;,,.1<11111 ( 11 l. 

111 i11f:11w;.· """'""tho• w1·lt'11n· of I ht• i111:1111 is. 111" 1·1u11"l'•' . t It<' .. 1ii1·r co11sitl1·ra1.i1111: 
lutt it i,. for fru111 f,.·i11:.: I ht• 11111_,. 1·1111sid1·111t iu11. \\'lw11. in \\Ital. I 111:1.v •·all li•r 
,..1111rt a ·· kid11appi11:.: ·• 1·n,..•. the• jwl:.:1· lt:as 111 ,1,.,.;.i .. wlll'llwr 111 ,.. ... .i 111 .. c·hild 
h;wk \\lt"ttt"' ht • l':tlll••·1•t' 111 nlltll\' 1!u• 1•:1,;•· I•• f ,,. 1'1111:.:hl 11111. to lho •·nd 11\'l'I' 111·11-. 
11<" ha" 111 w1·id1 Yari1111,; 1·1111,.itf,.n1t it•ll,. \\ hi1·!1 111:1:.- 111 "' '""" •·xla·nt. 1·t111tlic·t. wi t.Ii 

11~1 · l:nt.J! :'.\II l·:.I!. at I'· ::.i::: : l!1tt:.j Ch. :11 I'·:.::.::: . 
,;, _ ,,.,;i .7;; ; .\II 1-:. 11. l·:· -1' · :n s: ,,,..,; ,; ,. 1 .. 1{. :! 1::.1. 7 ... 1. 
,,, 1:•:.r . I .\ll t-:.1:. !1-1!1. II .: . 1:111q !'la....... • 
·~" . l!•:.i 1 1 .\II t·: .1c :11:.!: 11:•:.r 1 .\ .t ". :1:.:! . 
11111 i l!!;",jJ I .\JI J-:.H. :17!1. 111) I l!!tH I :I .\ll 1-:.1 ~. !Iii; I l!tli:.11 'li. :"oliX. 
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ono 1mot.l11:r. 011 """ si1l11 t.lu•n• is t.ho pul.lic JH•li•:.v' asp•.,:t, thfl 'tUf:,;tion of c:umit:--· · A 
and the •111t.'litio11 of" for11111 conv1•11ion.'I ". :\;.::1i11. on t.h1• "'Lmo "iilo t.lmn• j,.. thn 
•11w:<1-ion of thl• i11j11,.t.il:t' which 111ay bo """'' ht t h1• \n11ng1'tl pan•nt. ii' t.lm <'.0111"1:. 
1lday:1 1111\l·h·1i< and allow>1 th1• kiil11app•'<I d1ild t.o t.aku root. in t.l1i>C 1'111111t.ry. 
On till' 11th1•r :<iol1•, t.111• 1·1111rt ha:< lo '"' sati:<ti ... I. 1 ... 11,.,. it. >'l:11tls l.lh• 1·hilil lini'k, 
tha.t the chiJ.l will com~ tu no hurm. 

. For th,•"" ... ""'"" whi .. h r 1111,.,. ,;1~111·d in t.his'1·:1. .... ram >1at.i><lii.,I t.hnt. 1.hi" i1t I\ R 
1::1>«• i11 whi1·h 1111• t•hildn·n sh1111lol go 1~11'1 •• :11111 I shall 11rcl1·r t.hat. t.111•.v do :..:o li:u·k. 
\\'lll'tht'r th··~·;:•• l11ll'k wii.11 th•• li1ll11•r or 1-111', 11111l.l11·r j,.. a 111at.t••r whic·h 1·a11 1.11 
d1·l1111 .. c1 ...... , 1 .. ... i11 l':lllll'l":I. 

t ln/1:r 111·r1irili11~1ly • . 

~liciturs : l\1·11111 ·th Hr .. w11. /l.1k.-r. /;,,/,;er (li1r th .. "l'l'li1·:111I. fat .lwr) ; . • -.·1ut1·1,,.. (: 

l'ritc-/111nl ,(· t' .. .. ,a:.:1•111,..._~~11: S~'. 't~-~'. /~~1~1""'. ~ ->:~~··:'._'_l .ry (liir: tJ1,. 111ull11 ·r); fJj]i1·i11l 
Soliritur. 

l'Jl.-lt'TlCB /JI NEC'1'ION. 

l'!:llll .\TE. l>l\'PHn: .\~Ii ;\ll\llH .\l.TY l>l\·1s111s (lhv111ti ·1·:}. 

( .' .. 11jfil'I '!' / .1/tl'S F·11·1 ·i!/ll ,J,.,.,.,., .. 
_\/11rria!f•' I "1/i.Jit:t />i ·../rtrrrli••ll 

/11~1·/11r11tiw1 '!{ 1·11/i.Jil!f 1'1·1111r. 
·" 11 it J .. r 1./n·liirut ; ... ,, I ' n111t'. 

,\ pn1y1•r li•r a d1·1 ·lar:11 i1111 1•1' \'alidil .\' _ .. r a 11111rrin:.:• · or .li•n•if,!11 r1, • .,.,,.1 j,.. 11111. IL 

11 1111ri1111·•11ial ··:111,.. . ,,,, .1..i;.., :.i h~· s. :!:!:• .. r tlu: :-:11111,·1111· t~1111rt . of .lwli .. at111·1· 
(l'.,1t."'4•lirla1i1•11l .\t'f .• 1!1:!:"1, :111tl ""·' · ,.11i1 in \\·liid1 1 lu ·r· · is ,au·la a l""'.Y''" 1•:11111 .. t. 
t.h1•f'l•fur1• (,,. h1·:1nl J.y :I :-:p ... ·iul ~ '11111i11i,..,.i._; ... ·.r. \\ r. .. ,... j11ri:<dit•t.i1111 i>< d1•ri\· ... 1 rr11111 
1h1• '.\l11tri1111•11ial t ':111,...,. (:'1'"''.ial I "•111111is:<iun) (:\11: :!l tlrrh·r. 1!1-lli. 
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F 

111 :Ill\' ,.;1wh ,.uit'. •Ill I 1i .. :.:r.11.11 i11!! 111'. 11i .. ,.,: . .!isl mr's· 1•1•rt iti .. al• ·. if .. ~l1rn1ld I"' Ir 
dirr-i·lr'<l 1 hal 1111· hl'ari11g 1111.;,.,. f'l:u.,. i11 l .~•111 ·i,.11.' \\ lwn· 1 lti• :<11i1. will ),., lisl<•cl liir 
lll't11'i11~ l1y :1 j11d:.:1 · nf 1 h1• 1'1·1111;111• .• _ I lin•"'." ·:mcl ~\d1 1 1iml1 ~· I >ivii<i1111. 
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it was publislwd. Tlw Court of Appt·al n·fuSt·d lo makl· lhl! ordt·r. Tiu~ 
judgments indicatl' that tht• court will ran·\~·. if t•n-r. 1wrmit 1111' 
inkn~ts 11f t h1· l'hild 111 pn·,·;1il 11\·1·r 1 lw wi1h·r inkn"'t" 11f 111•· fr1-.·d11111 
u{ pul>licll it-in. . \IL h1111g It l 111' 1 -;1sc is 1 • h ·a rl y 1101 a 11 ;111 t huri t y 1111 !->I II' Ii 
a wid~ propo~ition, it i:; submitkd that. onn• otw mm·t-s 011bid1· tlu· 
circlt' of tht• w·ard'=- fa mil~· and acqnaintann-s. tlw fact I Ital t lw p1·rso11 
likdy to be injun·d hy anotlwr's ~·ondncl is a minor is no justilit:alion 
for u!'in~ wardship pn>Cl'l'<lin~s to oh ta in an in jnnct ion that 1·1111ltl 
1wt lw ohtai1wd w1·n· lw 11\'l·r 11'\. Tiii' pulilicat i1111 uf 1111' fad I liar a 
IS yt>ar old girl has had an.abortion or tlw unwarrant1·1l t'Xpulsion of 
a·child from school in br~ach of contract with a pan·nt ma~· he highly 
dama~ring, but if tlw law of tort or cnntral·t affords no n·mt·dy hy 
way of injunction, it should not be pos~ibk• to outain one in thl' Family 
Di\'ision. 

A problem ariSl'S if till' purpose of making tlw child a ward of court 
is to obtain an ord1·r n·lating to so1111· malll'r. till' pmwr to dt'l1·rr11i11c 
which has he('n n·st1·tl h\· statutt• in sonw ot lwr hmh·. This con Id oCl'ur, 
for exampll', if tht• l'hil~l \\'l•n• in till' can· of a lo~'.al a11lhoril~'. Tiil' 
latter':; discretion cannot usual!\· ht• f1•tt1·n·d ll\· wanting the chilcl. 
and conse<Juently thl' court will° not enkrtain tiw prrn·1·1·~lings unh~s 
the htldy has act1·d with impropn1·t~· or in disn·;.:ard of its slat utnr~· 
duties. for othl·rwisl' till' Ctl\lrt anll tlw hod\'. hoth :u:tin~ in ;.::ornl faith. 
might reach opposing lll;Ci~i01\s. 1 · · · 

Jurisdiction to muke a Child a W~lrd of Court.-~inn• the 
juri~didion is has1·1l upon tlw 111·cl'ssity of pr11ll·l'li11g tlw rhild. ;111~· 
minor actu:i.lh· in Endand ma\' lw wanl1·d t•\·t·n though h1• is w·itlwr 
domiciled her~· nor;\ i~ritish subjl·Ct. Thus in/\,· n.~ a'(;1·rman .ft-wish 
rrfu~t'l' who h:ul ht'l"tl hnin~h t to this 1·rnm t n· in I q )It w:is 111ad1· a ward 
of c~urt 1.•n-n t ltot1!;h hl' \\';~s not a British s1i hj1"t·t :~ml had 110 property 
within the jurisdiction. But it is i:karl~· on!~· in till' most t•xn·ptional 

. circumstancC's that this should lw don1• if tlw child is lwrP 11111\· 
t~mporarily. for 1•xa111ph· for 1·d11calio11:1I purpos<'s or c>11 holid;I\·> 
Con,·ersdy. thl' court has jurisdiction if llw child is a British s11l>j1·ct 
even though he i:' not n·~ident in England at :di, lwc:utSl' Ill' continu1•s 
to be entitled to the protl'Ction of tlw Crown a~ p11rms p11lri111~ wlwrewr 
he may happen to be.~ In Ri:. P. (G. !:.'.) ~ the Court of Appeal went 
further and held that tht>r1• i:; jurisdiction to make an oriler in rC'sp<"ct 

l!:i<_.,; f'•IS/ , pp. 4:11-.1::. :-'inularly tll<' cliN ' fl•liun \'t..;t.-11 in an fll\lt1i;:ratiu11 nlhn·r In 
r~fu...._." 1·hild Oldm1"~'"" int" 1111' ··11m11ry ··annul '"' 1·;df1·d iii qn1-...11un Ii\' wanlm~ th•· 
.:hilJ: /fr .·I., 1111""-: .\II l·:.t\. 115. l' .. \.; '""·" 1·11 . " ·LI· 

'(1943] :: All 1::.R. 411; ~1943] Ch. 305. ~·c also juli11slv11i: \'. llt-ullie ( 1S43). 
10 Cl. ti: F. 42. H L. 

'Prr 1.0Rll l".~~1r1n:t1.. l..l' .. in .'1111111 , •• /1111a· (1So1 l. •1 I I.I.. I .is. ·l·I". · 1'' · 1"1''.~· 
H.L.; r.-r l'r:.\1>S1•s. l..j .. in , .... /'. 1_1; . J::.\ .. '"'"I : J .\II t·:.t<. •1;;-... s.1 . .,s.1. ,· __ \, :; '"''5 ; 
Ch. 5o:S. 5ss. 

•H,,f'e ,-. il••r.- 1.1:'_a; .1l. 4 !•1· 1;_ \I.,\: 1: . _1:s . :'1·1· abo 1,·, . W1/l.•11::itl•1· (1"'s .;1. , .. 
t"h. ll. _;:4. ~ '. . \. In/,·,/'. ,•;./-".'. 1.-:1('1.J\. l\1·ssi-:11. 1 .. J .. was pro·l'art ·tl ,,.,.q ,·ud tl..­
juri~Ji1.:tit111 tu tlu· 1·a,..- • .i _.1 stall·I_,.,.,. !'''':"''" lrav.·111111: afir ... ul "".a t:riti,.h lr:l\·1·1 . 
document ,,r 11 /,.,::"' t .111 alH·n 11 .. 1t1111i: a hn11,.h l"'"~l'"rt (al l'I" .,,,;-; .11ul 'i••:'i. n-...1'•·• · 
1iwlvl . 

•t1'•10.ij J :\II E .J\. •I~~- I .. \ . ' 1 .. 0:;, l ' h . ~ .. 1'. ~···· \\'1·l>li Ill 1.1 l.l '. 1..1.! : "")· 
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of au alien \\"ho is urcli11aril~· n-sid1·11t lwn· 1·v1·11 I 1111111-:h lw is not 
in the ~ountry wh.:n the applicatiun is made. 1 n thal ca.-;c the slalclcss 
parents of a ·chil'l who w:L' :llmosl Sl'Vl'll y1·ars old wlw11 the proccc<lini.,.rs 
were commenced ha<l lcft Egypt following the Suez crisis a.nd had come 
to England. They later separated and agrcc<l that the hoy should live 
with his mother but spend cvL•ry weekend with his father. One Saturday 
the father~ having obtaind a British travel document, flew to Israel 
with the son. On the mother's application to have the boy made a 
ward of court it was lwl1l that till' n>11rt had jurisdiction :L' tlw son's 
ordin•try n-:-;idl'lll"l' was in E11;..:la11d with his mot lwi·, and llw fat lwr. 
ha\"ing agn•t•d to this. conltl not d1an~t· it without the rnulltcr's c1111~~11t 
or acquic:.'Cl'ncc. This conclusion was f11rt'ilicd h~' tlil· fact that thc 
father still hl'ld tlw tra\'l'l docnmL·nt, which 1·ntitkd him to return 
to England, and ha<l entered. Israel on only a temporary visa and also 
that justice demands that a parent ldt in thi'i country should have a 
remedy here when the other ha.s spirited the child out of the jurisdiction 
by force, deception or fr.i.ud. 

But it <loe5 not follow that the court is hound to continue the warrl­
ship ewn though it ha.-. jurisdiction. It will ;tlwa~·s be slow to do so if 
th~ child is not in tlw country, particularly if pron·1·dinr.:s arc also IJt."ing 
taken t•lsewlwn• antl tlw otlll'r court is tlwjiirum r11111'('1tfrns.• ~or . will 
itmakL·anonkrif tlwrl'an·111111lt'ansoi 1 · 11(orci11~ it and 110 prnhahility 
that it will be obl'Yl'd or if it would he cunlrary to lht' law of the slat•: 
wlwrc thl' child is.: 

•• l\.id1111j>j>i11g •• ( '11st'.'i.-~1w1·dy inll·rnational tr;111:-.1H1rl ltas n·1·1·11tly 
i.,:in•n ri~ to a nnmlwr of " kidnapping- " c:L"iCS in which <l pa~cnt, 
who has failt•d lo obtain custodv in :uwthcr co1111lr\", lt<L"i lirought 
the child to Englallll in till~ hope.of !wing st1cct~sf11l 1;1·n·. ~at11rally · 
thl .. t'ourt will do its utmost to disconrar..:c this practin·. Con­
s..•qut•ntl~· it ma~· ord1•r lht· d1ild lo Ill' s1·11l l1:!1 ·k l11 tlw ('111111tr~: 
\\"hl•rt• till' original onl1·r was ma1h· witho11l n111sid1·ri11g lilt' llll'rits of llw 
ca~ at all, pro,·i1il-d that it is satistit·d that this c:u1 lit~ done without 
kar of imnwdiall' harm. As Ctmss. J .. poi11lt"1l 1111l in /\1· fl .. :i this 
proCl"(lUrl' is consonant with till' · gt•twral pri11cipl1·s of comity ancl is 
called for if the for<'ign court is the forum cvm·rnims: if the C<L"ic were 
ddayl•d for an t.•nquiry as to tlw ffil•rits, thl' child wonld lwgin to acquire 
roots in this countn· which it might not lie in his intl·rest to s1·vcr, with 
resulting injustice to the wrongctl parent. In that cas1~ a :\1·\\" York 
court ha<l giwn thl' custody of two boys to their motlll"r with libcril 
aCCl'SS to till' fatlwr. It had furtlwr nrdcrcd that the children should 
not hl· rt•mo\"t·d from tlw jnri:-oclit.:tion without llw (atlll'r's \\"rittcn 
con:-;t•nt. In hn·ad1 o( this onlt-r and in cnnl1·111pl 11( tlu· :-\( ~ \\" York 

1 /\1' .'\. ( .\/ . l. : 1 •1; t · 1 .\II E. 1'. ·I.~"· ·I'•; ( prt ,. ... ,.tlj lllo:"' p<'ntlinr.: i 11 ~. ·.,1 J;ind w lwr .. tlw d11icl 
w.1s 1l11m1nl1·'1 and n-,..11lt-11l l. 

'll"r" " · 11,;r,·. 1.-11r111t . al l'I'· J-17 · .H·~ : /J111"'''" " · }t1y (1 .'i5.1). J ll•· 1;. \I.,\: c; . 7'•·1· --· . ', .. 
• . 101•:<; : J .\II E.bi. '""' : a1tirt111"tl. , 1111o11 : 1 \II E. 1< . .S.Sh, !' .. \. A si111ilar n1111 (11,..ion w:i..; 

n•.11 ht"tl 1111,·,.1; , , , 1111•1 1 ~ \II 1·:. t.: . 11 1~. wl11"n· llw 1 l11l1l "'' " un1"r• ·d I•• I"· rl'111riu~I IH 
:'.: .. 1 !;11111. 
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court the motht•r brought lwr sons to Englaml wh1•n! slw intended to 
st'tt 11· p1•nnan<'n th·. Tl"' rhihln·n ,,·,·n· t lwn m:ut.· wards of court. The 
Court of ;\ppl·aJ at'lirn11·d I hi' d1·1·isi1111 111 Ct;11ss. J., I h;ll 1 liis- was a t';1s1• 
wlh.'rc th~ court :-;huuhl llo no mun· than unkr tht· 1.:hildn·n tu be sent 
hack to '.':'1•\\' York wlll'r1~ tlw qtll'stion of tlwir f1111m· c11sl111h• 1·111tld lw 
r1111sid1·n·d oil il:-i 111t·rils. ;\ n11111lwr of n111:-;id1·ral ions li·d l lwm 111 I his 
conclusion: this was a sl·rious t•xampll' of "kidnappinf.{ "; the fa ther 
and hot h 1:hihlr1·n ,,-,.r,· Anwrk:111 1·it izl'us so l ha I a11 :\nwri1~;111 court 
wa:-; till' /i1r11111 c1 111;·01io1s: au 1•11t111iry 1111 t lw nll'rits of 1111· pan·11ts' 
claims {which mii,:ht h:n·,• n·:-;uJt1·d in tht· court's gi\'ing rnstmlr to the 
fath1·r in till' l'.~ . .\.) would han· h·d to gn·at 1h·la~· during whid1 tinw 
th1.· d1il<lr1.•n wonld han'. Sl'ttktl down in England; and tlwn· was 1111 
c\·id1.'ncc that s1.·nding th1.·m hack with thl'ir fatlwr woultl t.:ause them 
an~· hann . 

.-\s \\'as said in Nt' H. {l> .). 1 wlwn· tlll'rt' is a fon·ign onli·r the prop('r 
cours~ is to send thl.' child back unk-:-s tlwrl' an~. rnmpdlin~ reasons tu 
thl.' contrary. Tht·n· Wl·n~ s111.:h . compl'llin~ n·asons in that caSl•. Tht• 
pafl'OtS Of a bal>~· girl \\'l'fl~ di\'llrl'l•d ill ~I'\\' ~h·Xil'll. r11stody Wa.-. 
originally gin•n lo th1.· mutlwr. hnt this was lat1·r \·ari1·d in favour of 
till' fatlwr with whom. tlw ~irl lin·d until. rwarh· f1111r \'l':trs latt·r, lw was 
killt·d in :i. motor accid1·nt. Tht• fath1.•r , who w;L" com:inc1·d that his wife 

·was wholly untit to han· i:ustody, had prt·\·iously indkal\'d that in the 
1•\'1.•nt of his d1•ath lw wi:-;lll.'11 his sist1·r. ~Ir:-; . Z who lin·d in England, to 
Iia\'l.' eti~tody. lmm1..·diat1·ly afkr th1..• fatlu·r's d1·ath . tht· child's palt•rnal 
~-r.mdfath~r took h1.·r from. th~ hospital wh1·n· sill' was lwin~ tn•ated ancl 
haml,·<l lll'r m·,·r to ~lrs. 7. with a n assurann· that tlll'rt' was 1111 l1·gal 
11lij1'\·ti1111 to lwr h1·in:.,: lakl'n to England. In till' nll'antimi· tlw 111othc·1· 
h;1d 11htai1wd .II\ inj1111c·tion fr,1111 till' :'\1•\\' ~l1·xic11 n111rt . pr11hil>itin~ tlw 
,·hihl from li1 ~ i11;..: r.·111 .. , ·,·d lr11111 1111' l '.:-; _;\. and ;:i,·i111-! lwi: lc-111p11r;al\' 

1·11 .. 1111\\·, l111t \!rs. Z ;1111l th1· ;..:irl had Ii-ft tl w n•1111l1'\' lwl11n· tlw i11 j11111·· 
tiun ,·011hl h1• !'i\'f\·,.,1. Tlw 111uth1.·r la!t·r ra11w to England a 111l ~lrs. Z 
mad1· tlw child a ward cif r••tirl. It was lwld th;1l slw sh1111ld st:iv in 
thi:-; c111111tr\' with \Ir:-;. Z. Tltt· latl\'r had ac1t·d mun· or 11·:-;s inno1:1·1i1h', 
~ft,· had lwiit'\'l•tl tht; 111otlwr was nnlit to ha n· cuslt>d\'. :-h1• had hl.'cm11c 
.1 '•'t·11ml motlll'r to lwr ni1•\'•'. who had 1111 otlll'r h111111:, and till' critical 
l·1111:-;itll·ration --lh1· rt111rt kit that it would lw disa!"lr1111:-; for tlw child 
t11 rl·nl11\'t• lwr and ::t•nd ill'r hal.'k to till' t · .~ . ..\. 

Hilt this prinl'iplt• ha:-; ht·1·n nwditlt·1l in rt·t·1·11t rast·s. Till' oldt•r tht' 
child i:-0 and till' longl·r tht• (lrth·r has b1•1.•n in fon-t•, thl' w1·akl'r lwcomcs 
tlw pn·..;umption that th1.· chihl :-;l1011ld lw st•nt back.: ln ·ui: .-l . 3 the 
1' .. 11rt 11{ :\pp1.·al lll'hl that tlw principlt· tlm·:-; nol apply al all if tlw chihl 
wa,.; ori~inaih· hrou~ht to this cotmlr\' not Ii\· sl1•alth hut with th1· 
;1:.;r1 ·•·1111'.11 t o(liuth p;1rti1·s a11d 11}•rli11r/if. as in.that cas1·, 1'i'111· pan·nt is 
r:11rm.11l~· rl':'id1·nt lt1·r1'. th1· 11tlll·r ha:-; till' nwans of c11ming to this 

: ,.,,.~ I .\II EI\. J~ll. _I I' l'I'•~ t 'h . ~·"~ · _1u'1 tl'1<oo;s . J .l : . 1111>; , ~ .\II E. I<. S:-11 : 
, .,,. .. l h. :-•11 . t . . \ l ··. ,1,·, I .. I . . 1·1~,:, . . 1111 ~·I. Ju . ~""" td11ldrt·n li11-tll1· t•• ltllh1 ·r 111 

·.1.. :1.1 
' h'· I 1•1••1 .1 .\II E. l\ ""·' •pr111u1·lt· 11 .. l ;1pplit·d wh1·11I"·~· 11111u1· .. 11011 wa.o; a1:i-d 11o 

., : :1 ~ t it t· 11rdt •r W,1 ... I.; \"\ '. If .. nl.\ : 

· '"~'' J .\II l·:. I\ . 1·' ·1· t . . \ . · '"~"- l ·h . ''"~ -
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t•onntr~·. tlw parlit-s an• proh:ihlv domicih·d lwn· :11lfl malrimo11i;d 
pr11n·1·di11gs an· ali1111l to lw l:11111dll'cl ti .. n·. ' 

Procedure to make? a Child a W&~rd of Court. - l '111 ii 1q.111 a c-ltilcl 
aut1•111ati1·allv l1t·1 ·:i11w ;1 w;11d uf n111r1 i11 ~• 11111111..-r 11! 1·;1·.1 .. ,. lur 
exampll· on ~l pdition to appoint a guardian or 011 pay11tl'1tl i11!11 court 
under the Trustee Act of a fund bdongini; to him or, in fact, upon any 
application madt• tti till' r1111rt on his lwltalf.: gut 1111\\' s1·cti1111 'J 

of the Law Reform (:\Iisccllaneous Provisions} Act 1941), h:L'i enacted 
that a child shall lw madl· a \\'ard of r1111rt 11111\· 1>,· ,·irt 111· of an ord1·r 
to that l'l'fcct matlt• hy tlw court. lmnwdiat1:ly :~n application for an 
order is m:Hk·. tht• child hl·conws a wan I of t'ourt: hut hl' n·aSt·s to 111~ 
on<.' unll·ss an appointml·nt to lu·ar till' summons is ohtai1wd within 21 
d:ws or if thl· l·ourt rdus"s to mak1· tlw urd1·r·. l 

·:.\ di\·orn· .court may :dso din·ct pr11t ·1·1·din~s lo lw tak1·11 to ha\·1· 
the children of the marriage made wards of court in any proceedings 
for di Yo rec. nullity or j uclicial sl·paration. t·i t lu·r l){'fon., hy or aft<·r the 
final dl't'Tl'l'. ~ This ptl\n-r is ran·!~· t•.x1·rcist·d hut is 11s1·f11l if tlw court 
ft.-els that t ht.> cunt inuou~ s111wn·isi11n that this will prll(lt1c1· is n1·c1·ssary . 
for tlw diild's \Wlfan•. 

Tlw l'hild l;an alwa~·s h1; 11rd1·r1·d tu h1· s1·paralt'I~· n·pn·s1·11t1·d and the 
l ltfo·i.il :'nlil"it11r t lwn 11s11:dh· ;wts ;i-. ;:11ardi:111 ,,,/ lilc-111. 11 t lw di,111114-

. is lwlWl'l'll a .. ll't'na;.:l' .. d1i.ld aud it:-. p:in·11ts, -..·l'ar:il .. 11·1111 ·~1·111;11 i1111 
is alwa~·s Prtll•rt•ll; hut i( it is lwt Wl't'll l h1· pan·nts t l1t·nb1·h·1·s ur 11! lwrs 
dai111i11;.: 1·11sl111h·. this will lw d111w 11111\· if 1111' 1·:1s1· pn· .... 1·11h partinrl:ir 
dit"ti1·1tll \' 11r lnr ~·1111· 111 lu·r n·.1 ... 111 11 i-. d1~.i1.ll•l1· 1111 t lw 1 11111 I 111 "·"·" 

. I h1· lw11;·tit 1•{ an ind1·11t·111h·11t upi11i1111. :, . 
Tlw n•11rt ma\' at an\· ti1111· onh·r that a d1ild shall 1·i·as1• tu .Ill' a 

ward of c1111r1." . If thi~ is 1111t d111w. llw 1·u11r1·-. j11ri-.dil"ti1111 n·;1"1"' 
it1llltc'lli.1ll'h· tlll' ward n·;1d11· .... tlw . . 11~·· .111 t.S... !•111 it <1111· .... 1111t 11·;1-.1· ••II 
t lw w.111l's 111.1rri;1g1·. ~ 

Exaci~,· ''.l tire: I 11/iao1/ .f 11ri!ididi1111 i11 "'""' l'rncc"Cdi11gs. Tiu: 
mil· that a child can lw mad1• a ward of cn11rt onl~· if tht• pron·1lure 
laid down h~· till' Law 1'1•fonn 1:'.lisc1·lla111·nt1s t>ro\'isionsi :\ct l'J4'J is 
follo\\·1·1l has lt-11 to sonw doubt wlll'tl11·r tlw rot1rt can ""''' 1·x1·rcis1· its 
inht·rl'nt juri~<liction at all if thl· l'hild is not ward1·d. In l<t! i~. 8 

1 tf t!u· 'nnrt •·in.hark!' nil alt llt\"t 0 '!'>ll:_:.1t1un atttl 11tl1.'1t\. · p. tht• ntc·ril:"> , ll lllU't ;app{~, 

-thl' ..;111\<' prm,·q•l1·,. 111 k11lnapp111;: ,.,,,.. .... a ... in all urlu ·r .... Tiit' par• ·ttl ·, • .. 11<11111 t• nwrdy 
""" 111 11:.· m:itt•·r,. tu h•· t:ik1·n 111111 ;11 ·, ·uurn : f.', · I ... 1•1;-.1 . 1 .\II E.I\. •11.1. 1· .. \ . 

'!"•-..· :'1mp ... n. I 111.11&1•. -1lh Ed., I "5· · 
"l..1w l«·furm 1:\lt,..,,·ll.111•-.•lls l'ruvt"'"'""I .\.-t 1•1.1•1. "' · 11 (:I: 1( . ::-; .t" . 11. •11 . r . ~. Tiu: 

al'ph•.tlll 11111,.l .;ta\1• hi,. :n·la111111,.1tip 1 .. tlH" 1 l11lcl . a11tl 1( llll" appli.-a11 .. 11 ap1•1·ar" I•• t.u 
an ,d1u ... ,· t1I pr. ~•''" · tlu• ~unt1Ut•n:- tuay he• th"'-lll1!".,..·d lurthw1th · J•,..11/11·1· /Ju,.,/11u•. 

1u11;- I .\II I·:. I\ . S: .' in1.1tl·· 1 .. 11 .. w111i.: ,,., /11"1h1!i \ ··~·:-• . 11 I :'nl. -'" · 11 \ , wlu ·r .... 111~ht-
l lul1t•\\1u·r at.ult• .1 :..:1ri .r w.1nl 1•l , .•• ,u t .. , .i 1·u·1·,. 1•1 .ul\·1·rt1,1·u11·11t ! . 
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Rox1w1~c.11 . .J.. conclttch'tl lhat lhis prot'.1•durt• mnsl now ht• follnwt•d 
whl'tll'\'1·r it is 1h~in:tl 111 i11,·11k1· llw i11lwrc·11t j11ri-..dil'li1111, 11111 tires l1;1s 

since bt•t•n lloubtt•d hy ~TA:\11.'. J .. in Uc: .\'..' amt h~· ~li\loN, 1• .. in 

L. \', l.'! Difficulty arist~ in thL' first plaCl' ht-cause it is not' ·dL·ar 
whetlwr th~ court had such a powt•r hdon~·I<)4q; tlw dida conllit:t hut 
on balance suggest that any ~ummons in\'t1kin~ thL· inhL·rt·nl jurisdiction 
automaticall\· made the child a ward of court. J If this is so, the Act of 
I949 could ha,·e had one of two results. On the one hand, as was held 
in Re £.,.it prescribes the only way in which the inherent jurisdiction 
can now be im·oked. On the other hand, it may permit an order to be 
made with respect to the child without its becoming a ward of court if 
the procedure laid down is not followed. If. as in L. \'. L., an injunction 
is- required immediately for the pr.otection o[· thL· 1.·hild. tlw court 
siioul<l be able to grant it forthwith without wardin~. tht• child. If. this . 
\'ie"· is- correct, the Act doL-s not cut. down .. the court's powt.'rs but 
limit:;· the consequenc~ of tlwir excrci~. It is suhmitt<'d that this is 

• the·int<·rprctation to Ii(• prt'f1·rrL·d anti tl~:it Nt .\~. an<l L v. l. shonltl 
be fol111wt:d rather than kc· F •. 

Super~·ision by the Court.-Ap~lrt from the fact thal di~crelion . 
will have to be exercised by the court and not by the guardian, the 
principles to be appliC'd wlwn· the warcl is unch·r th1"snpt•rvision of :i._ 

testamt·nlary ~nanli:m or :.:11.irclian appt,inl1•1l - h~· I ht· n111rl an· 1~q11:11l~· 
appli,·alih· wh1·n Ill' is a w.ml 11( c1111rr. · rl111~ l fr1'-n111r1 11111:0-I 111ak1· ;ill . 
1t1't·1 '!"-.. . ! n· 11rdl'r..; t'• ·tr I i 11;..: l 11 1 · .111 · .111cl n •lllTnl. .11 ·1 ., . ..,.., . 1 ·1·lr w;1 t.i1111, 11 wcl ic ·; rl · 
th·.111111·111 .. 111cl "" _l111tl1. · h\1· l'"i111:-- c:-dl l11r· -.111·1 ·i.rl 1111111111 ·111. 

c·,m· .m.I ."11f'.-r:'.isi1111 . :'t·ction f 11f th1· Fan\il~'. Law l~1·Cur111. :\ct 
iqho has ;..:in·n tw11 11\'W p11\\"1·r:-o 111 · th1_• 1:1111rt; both ·.,r-wltid1 .1·an lw 
ex.:ri:i~l'i.l 11111~· if th1·ri.·- ·ari· 'i·xc1·pti11nal cir1~1mtst;111l'1·s 111 ; 1ki11~· Jhis 
di.~ir:d>l1•. If it is imprai.:tk.1lil1• or ttlldl~irahl1• to h·an· tlll' ward in th1· 
car1' 11f 1·itlwr par1·1H tir ;1 third ·1wrson. h1• ma\· lw i.·11mmitt1·tl tu llw t"an· 
of a h•..:al a11thorit~·. :\ltl'rn;1tin·I~·. lw ma~· lw plat"1·d 11111h·r tilt' s11pt·r~ 
dsiun •1f a we I far(' offic1·r 11r a loi:al authorit\'. It will ht! s1·i.·n th:Lt this 
brin.:.:~ till' i)uw1·r:0 uf thl• Fah1il~· Di\'isi11n in 'wardship pron·t·lling~ into 
lim· \\'ith it~ pu\n·r; und1·r tlt1· <.;uanlian:-ltip nf ~linors .\rt a11tl llw 
~Iatrimnnial l·a11:o01·:0 :\ct. 1 

.11.-dic.d F::: ·id1·11c1·. ---If 1~\·,·hiatrk ,;,·id,•1w1· is 1lt-sin·d. a ps~·t"hiatrist 
sh1111ld 1111l lu· :t('JH>intc·d wi1lt1111l tlw n11arl 's ap('rn,·al. If l111lh ..,iclc-s 
:i~n·1• 111\ tile' 11t'l"t·-.~it\' f11r ;111 t·~aminatinn and 1111 tlw 11anw 11( till' 
p~~·chiatri~t. tlw l·11urt will twrmally f11l111w tlll'ir wish1-s. In tlw l'\'1·11t 
of a di,.;;1).!r1Tm1·11t. th1 · 1 >tiii"ial :'11lil·it11r shn11\d lw ask1·d 111 al'l a~ 

I Jq11• 1 .\II E.J\ . I''' · lt•' · lhn 1111t• ' t 'h 'I.!. '.:•1·"~1 . 
;; ! •1''" I \I: El\ . ·'_.;.: . .... :::, . , .. , ... 1< .:5 . .:~ . ,....;~.,_ .. tl:-~t ,,., /· .. 11173 .\ \II 1-:. I\ . · ···~ · 
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~<•. •·1 '11111• .... . 11 . ;, •. _,, .... 1th l·d . 1•·"' lu "', \/ . 1.1.11i.·. 1 -~1 : : 'h p•". ·,11 . ,.,,~ 111 . I. 
;,,;hi !It.,; !i11·1,111rt t••ttid .Ht · ·\•II th11u..:h 1lu·,fuldr1·1t ,,, .,, · 11111 \\.1rclt·tl.l•ul llu· \1u11t 

,,, \:·j ·• .tl l1n11t1·d 11 ... , ... ,, •. r ,,, tfh· ·'1'1~·11ttt11t·111 .11ul 1t·111 .. , ,d "' ~~u.11.11.111 ..... 1.s.1 , 1 
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~11:intii111 ,,,/ lit.'111 (if 1 ... has 11111 lw1·11 . appoi111 .. c1 :iln·:itlv) :i11d lw c:au 
th,·11 di·ci,h· (:-011lij1·\"l !11 tlw c1111rl 's dirc·d i1111) wlwl lwr all 1·xa111i11:1I i1111 
is n1:cc:o~1ry. This pron·dun· h:p; I Ill' ;uh·a11lag1· I hal t lw psyc:hialrist 
will not bl• tlw witm'!'s of 1•itlwr of· the parti<'s in clisputc 1 ancl that 
tlw Otncial ~olkitor can ohtain a S<.'<"ond opinion if neccs.-.;ary.:: 

.\l u intcnmice .-FormC'rh· the court could not or<lcr maintenance to 
Ix• paid for. a ward of <:1n~rt 11nl1-ss tlwrc w;L-.; some fund out of which 
:-;urns could he paid for his..lll'nl'lit. ~ow, however, tlw court can orcler 
either parent of a fr;.:itinwlt: chilli who is a _ ware! of court to make 
pi.·riodical payml'nts to tlw otlwr o_r to;L thircl person who has care and 
r11ntrol 11f tlw ehilct.l · 

.ll11rri11ge <f Ward of Court.-The court's consent- must be obtained 
to the marriagl' of its want-' and the consl·nt will lil' withheld if the 
court is of the opinion that the proposed match . would be unsuitable. 
It is a nmt,·mpt for a ward to marry {or C\'cn tc> attempt to marry)$ 
without thi:> consent, for which not only the parties but also. anyone 
ds..: whu-has brunt;ht about the marriage or has taken any active part 
in it!' n·khration 11 may 1>,· punish,·11. · 

Rm11mii of" ll':m/ of Court from flt,· Jurisdictimi~-Thc clanger that, 
1t ;1 .w.1nl . ldl llw j11risdidi1111, llw 1·01111 111i1:lil lus1-• i·u111pl1·l1• n111lrol 111. 
ninL b\·1.·au."c it had no 11wans o( sc.·t·11ri11g his rd11m, lc·d lo tlu: f11n1111l;1-
ri11n ,lf th.· mil• thata w:ir<l of court would never be p1:nnittc<l to lca\•c 
l-:11~1.111.t. Tl111s. i11 - j,"\,11-, l.111~1• l-:11111N, l..C., slalt-1[ .thal llw court 
wuuld. ncn·r 111.1kc ;111 11111,·r fur l.1kii1i.; ~• warcl 11i1I of llw j111isdidi1111 
:m<l he 1efusc<l tht! guardian: permission ·to take- his ward to his own 
111111:'-1· in ~n1tla11d. ~ H111 i.,· till' midcll1• ol tlw last c1·11t11rv the l:ourts · 
wcr1.· cumini; ro11nil t11 tlw \:i1·w Lhat a ward 111ii;:hl:' he takc11-011t, at least 
i:l'.nporaril~·. if :mflicit·nt rt•as•>11 were shu\\-n, for cxa111plc for lhc sake 
11f hi~ hl•.1lth or to n·joi11 his family, prnvidcll that his return could be 
1'll!'lll"1'tl if ti..- n•urt d1·111a11d1·d it.~ Thi;-; wicl1·r ntl1· was ~rad11allv 
t·xtt·nd1·d and 11~· tlw 1·11cl 11( tht· ,-t · 11t11r~·. it w;Lo.; al:l:l·pted Lhat ai1 

application sl10uld lw grantt•tl wlwnc\'cr it was shown tu he for the 
\\·ard

0

:-i - lll'tll'lit.' It must now hi· 1·xtn·ml'IY common for wards to be 
1;1k1·11 ;1liruad fur h11lida\''.'i a11cl tlw n111rt ·Illa\' ~i\· 1· ~c·1wral l1·a\·1· for 
lt'1111111r~lry , ·i:-it:- al•ruad .if th1· nt lwr part.\' drn~ ;1111 ,;f>j1·1·t. "' < >11ly in . 
tlw m11'.'it .. xn·pti1111al cin·11msta11n·:-; w1111ld till' c1111rt n·f11:-;1• tn pl·rmit 
a ward 111 lw tah:1 ·n 1111t nf tlw j11ri:-di\'li1111 p1·rma1w11tl~· if ib. \n·lfarc 
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so lkmandl•ll. Tlw 1wr~1n most likd~· lo opposl• lht• applil·alion is 
ont· of tht• par<'nts if th1· pr11p11s:1l is that the· child sh1111lcl 1·111ii:rak 
with tlw 1•tlu-r ; in '11d11·irn1111 ... t;1nn·' llw n111rl 11111 ... 1 1.d.;1· i11111 ;w1 ·111 111I 
tlh' salllt' Cal'!~ as it w1111ld if I his sit ual ion aro•w aflt'r a tlin•ff1» 1 

r. l 'l'~TOllL\~~111 P 

As we ha\·e seen. a ~uarclian, whether appointl'd hy a deceased 
parent or by the court. stands ill loco part11lis to his ward onl~· a fkr 
the peath of the wanl's pan.·nt. l'nkss a child is m:ull· a ward of.court, 
there is no other wa\· b\· which cnstodv of him can lw i.:iwn to a t hird 
person unless one of th~· parl•nts (or o'nc of the sponsl'.s in respect of 
who~c marriage th ... · dtild is a chilli of till' family) invokt·s thl· juris­
diction of tht.! court hy takin;.: proct•t•din;.:s ttndt·r th1· '.\latrimonial 
(aus1•s ;\ct or tlw :O.l a t rimonial Pron·1·tlings ( '.\la~ist rat1·s ' Courts) :\t- t. :! 
One ,olutkm is fur Ila» 1wrson wi:-hin~ to ~·c111·1· 1' 11st111l~· In apply lo · 
atlopt tlw 1:hild. hut this m;1y i111t h1· for th1· latt1·1"s wdfan· iC 1111' 
applit:ant is a rt·latin· _(iweat1S(• famil~· n·lationship3 ma~· 1>1'(·0111.· 
di~torktll or if th1· par,·nt i:-0 still anxious to k1·1·p in 10111'11 with llw 
l'11iltl. l11•\\'1•\'1•r 1111lik1 · l~ · it is that Ii.· will 1·\·1·r lw i11 _;1 p11'."oit i1111 l11 1·x1·r1·i'."o•· 
l'al't' .lllll nmtrol. This ~.1p in th1· law is a so1t1Y1· of p:1rtii-:1lar hanlsltip 
to fo:"tt·r part·nt:o> wl111"4.· position is alw;1~·s pr1·cario11s and who ma~· 
h.I\·,. hail t h1· 1·;1n· .111d ,·, 1111 r11l 11f ;i d1ild C11r \"t•;ir~ with 1111h11p1·11f' I wi11;: 
al•k !11 .1tl11p l it or 11;•1.1i11 lq~.il n1 ... tc11ly . , · ; ,11...,·ipll'll!l~ · llw ll1111:~hlu11 
l \ 1mmit It'' ' r1·c11mm1·111 h·d 1 hat i 11appn•pria11· cas.·s I h1· 1·1111rt '."ol111 11 ld ha, ... 
j'lll\\'1:r II• n·st n1st11,h· i11 :001111·1111•· ••tlwr 1ha111h1·1·1ari·111.:i Th is ri·1·11111 · 
1111 ·11d.1ti1111 la.ts l•c't'll i1111'h·1111·111t'd Ii\· tl11:...t ' hilclrc·11 .\c ·t of llJij, i11 

_ pro,·i,..i1111s 1n1•l \'d i11 t.1n·1·I whid1 will 1•11alih· 1111' c1111rt" 111 111ak1· a 
l·ust11dian:-0h1p 11rd1·r. 

Who may apply for an Order. Tl11· l'hildrl'n :.\ct sp1'l ·ilil's t hn·c· 
r~1tq.:11ri1·s of p,·rsons q11ali1i1·d 111 apply for an 11rd1·r: Tlt1·~ an·: 1 

0.1 1 .t rdatl\'\' t1r ""'l"l'an•11t 111 tlw dtil1F• 

11 1 whn applll·" "tth till' <.:t1t1,.1•nt 111 a p1•r,;.•n ha\'ill!.! lt~al 1·11,.tnd y of 
t Ill' d11ld . • 111d 

(Ill with wh1>1t1 th,• d1ihl has h;ul his hnnw l11r tlw thrl'I' llh•ll ths 
pret:l'<lin~ tlw makini.: "' thl' applicath•n : 

1h 1 any per~lll-

i t• wh11 a pl'li•·" \\llh 1111' , . .,1t,.•·11t 111 ;1 1,..r,..,.11 h;l\·in~ l•·'..:;1l 1·n,.t•"lv "' 
lltt · d 1tld .. 111-l 
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1.1k1 · .. pr•"' 1·cl111;.: .. uthh-r th1· ' ~u.1rd1 . 111 ... J11p 1•1 \11111•1 ... \1 1 I h1 ... will tw .il• 1h ... 1trel wh1 ·u 
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(ii) 

( 

wilh who111 1h1• d1ild has had his 11111111· f11r _ ;1 1wri1MI or l"·ri ... ls 
111•11111• 1 lw 111.1k111;.: ul 1111' ·'l'l'lwal 11111 wh..-h .L111111111I 111 .ti li ·.a:.I 
twdvc rhu11lhs;1ml 111d11d1· tlt1· thn'\· 1111111lhs pn'\·1 ·d111~ 11,.. 11i;1k111;.: 
11f thl• application: · . 

. (c) any llt.'rson with whom th1.• d1ild h;as h;ul his h111111· for a p1·ri11Cl 11r 1wriucls 
llt.•fon• tlu· makin;.: 11f tlw a11pli1·a ti1111 whi.-11 ;111101111t to at least thrt"\' 
ye;1rs and include the thrl"\' months pn"\·1,linr.: tlw 111aki11;.: ol lhc applica-
tion. · 

The .rt!a:ron that the ~hihl must han· had his lionw with the applicant 
for the prL'\·ious thn•t• months is to l'llahl1• till' locll authority to 1·nsurc 
that hl• is lik1·\~· to sl'ttll· down tlH:n ·. Tlw cuns1·nt of tlw p1·rson with 
ll•gal custml~· is n·quin·tl in thl· lirst tw11 l'as1·s l>1·1 ·a11!'(• 11f _llll' f1·ar that 

·the whol\.' sy=-tt-m of fostl'rin~ might ht• j1·upardis1·d if foster parl'nls 
could automatit·all~· d1·stroy tlw pan·nts· ri~hts h~· applyin~ for an 
onh·r : this can lw doth' uni~· if t lwn· is a lon~ t1~rm fost1·ri11~ which 
·1ias lastc·d r .... at lt·a .. 1 thn·c· \'t•ar:-.. 1 Tlll'l'l' is Ill• s11d1 d:111g1·r if 1\1111111· 
has lq~al 1 ' ll't11d~· of I Ill' d1il~I. if t 111' appli1·:1nl ha" lq.~al n1:-.lc111\· hi111-
='''lf. 1ir if till' p1·rsun with n1stody ,·;111111•l Iii· f1111111l. :11111 c1111:-.1·1pw111 I~· 
in tlll'sl' l·a;-;1·s till' n·qnin·nwnt n ·lati11g to nms1·nt tlcll's not appl~-.~ · 

· An appli1·ation ma~· h1· mad1· Ii~· 11111· or mon· p1·rsons.:i :\llh1111gl1 a 
joint applkation will usu;11l~· lw mad1· l>y a llllsliancl and wif1., ii j.., 

not ll1"1.·1·s .. ar~· for joint applit-anls to h1· marri1·d lo 1·ad1 otlll'r. I h·111·1-. 
fur 1·xa1t1.pli" tw11 sisli'rs n•uld atiph· fur a11 onlt·r logdlwr. Till' l'hilcl 
mnst 1>1· in E11~la11d or \\'al1·-.. wlll'll t lw ap1•li1 ·at i1111 is 111ad1·, 11111 1wi1 lwr 
till' ;tppli1·ant':-. d11111i1·ih· 1111r his n· .. id1·111·1· is n ·lt·\'anl. 1 . 

Two d ;i ;o; .. l's 11f p1·rso11 ma~· 1111t appl~· 1·\·1·11 lh1111gh 1111'.\' 1·111111· wi1h i11 
tlw ~atl·g,1ri, ·s sd ollt ahon'. :\1·ith1·r th1· 11111llll'r 11or il11· fatl11·r ol th1· 
chihl" ma\· do so: ·• if th1•\' 1lo nui aln·:11h'. ha\'I· 1·11strnl\', th1·\· lllllsl 
11htain ii .in 11111· 11f till' w:~\·s alr1·ach· 0111'11. l11 . llw111 . :\01" m:1\' .:i .. tJ'l'­

pan·nt appl~· for an 11nh·r if t h1· d1ild w;ts 11a11w~_ I ;1-.. ay liild oft 111 ' b111ih· i11 
pn•\·ious pro1·,·,·dings for din1rn· or 1111lli1~· in an onh·r 1111d1·r ;, ., ·tion.+L ·· 
of tlw '.\latrit'noni;il l

0

at1s1'S :\ct l<l/3 11nl1-ss tlh' pan·nt 11th1·r 1ha11 th1· 
0111· married tu till' applicant has di1·d or l'a111111I lw f111111d . 1

; 111 tlti-.. 
,·as,· 'uri~dic ·on to mak1· nnlt-rs r1 ·lati11" to c11 .. t111h· m11s t n·111ai11 i11 
th' din1rn· c11urt aln·:11h· ~1·is1·d nLilii.:....W<IJ t«r. . 

t'wo ~p1·nal 1·a=-1·s must 1i,;ffi,:·1;·tio111·1l. .\ ; . , -~1 lll'ari11g a11 appli1·atie111 
f11r cust11tl~· It~· a _par,·nt 1m1!t·r t lw l ;uardian-..ltip of ~I i1111rs ,\cts ma~· 
ma kl· a ru .. t11dian:"hip ordl·r in fa,·111tr of a third Jll'rsou if it i:-. 11f t hi" 

'Tlw ro·i· ·r1·n• ,. '" ,, p•·r,..111 111 par;1,. . i;1i aml 1h1 1111pJj,.,. lhat, 11 '""" l '.' "r"''"' ha\"I· 
lt ·~al ~ ll!"ot u dv : · . : • ." . hu1h par1·n t '.'• . 1! \\· 111 lw ... Ullh u-nt ti uul\' uur • nfl:"Ot ' UI ... . Tiu · \\ , ... Ju~ 
,;(both p.1r,·11t ... 11u1 ... t 1~ · takt ·n 111t11.11t11u11t J .. . ,.,.._. an nnh·i· '"" ru.; ulc ·. 'I lu · ~ ., r•·l ;H\' u( 
:i't.lh' 1u.1y I·~ · t1hkr ..... 1 ..... 11tutc· .l tl11t1 ·r1 ·ut p1 ·t1•ttl l1•r 11 .. . , .. ...... 1 uf 1111· ·· · , ., ....... c l11l•h1 ·11 
.\. t lll;" _'i . ... . .\ .\ . - · 

:<_ htltln·n \ . t 1•·~5· .. . 3 .' ;, h• . Tli1• n · la ·rt ·1u·,. I•• :ltt pc ·r .... •n \\1lh • 11 .... 1 ... l\' 11111'l1t ..... ll u ·rt· 
1 .. ttnh· 1tltt · 

>:-.; .ll • 1 

•...;. :\ ~\ .! ....;., ., .• ii-• ... I' ' T lu · .q•1•lh .1111 ,,;11 n11n11.dh· li.1\• ' t111•1 ~ n · ... ult ·nl w11h111 ttu ... 
1 -'1111tr\· .1 ... h · It . a ... ltt ;..:1\1 ' 11tt1h 1 · 1n lh1 · !. 01 .d .111thut1f\ Ill""'""' ' oll t '. t !hi· • l11ld I•''"'' ""' 
.and t he · , h1ld :n a .. t !1. n• · Ju ... 11 .. 1111 · ''''Ii 111111 ...... . 10 · 1 . 1 

""' ( .; I : : : ... 1111 lud1 · ... tlw t. llh• ·I' 1• 1 .1n dl· · ~tt1111.1t 1 · • laiid 
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Procedure.· 
Court. a l'1111nt 
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The court Ii 
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~-;,., . . l .I (r I a11d 
countv 1 .. urt t•1 
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countu· .... l i 11 · 1:--• q • 
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THE CoscEPT OF W.'i.RDSHIP 

l. The concept of wardship.-The notion and concept of: ward­
ship are but facets of the relationship in which the Court, as delegate 
and trustee of the Royal prerogative p.owers. stands to the monarch..'s 
subjects. It is a corollary of the principle that all subjects owe 
allegiance to the Crown, that the Crown protects its subjects, and in 
respect of those who are minors exercises a particular authority and 
. obsl'r\"rs a SJlt"Cial obli~atiun as parrns pt1triae (a). I 11 11111• sense, 
therdore. all British subjl·cts who an• minors (b) arc wards of Ctmrt 

' 

. because they are subjl"Ct to the parental jurisdiction entrustl•d to the 
British Courts (r). But. till' t•xpn~ssion" ward ofcourt " has gradu­
ally acquired a mpre spl'ciafowd si~niticance; By the end 11( the last 
century, a ward of court was " an infant propt·rl~· undl•r the c:1rc of 
till' ~uanlian appointt·d h~· tlll' Court ... or infants hrought 111ult·r the 
authority of the Court by an application lo it on their lwhalf allhou!)h 
no guardian is appointt'<l. The Court becomes, in effect, the guardian 
of such an infant ·• (d). Prior to 1949, an infant automatically be­
came a ward of court where an action or other proceeding relating to 
his person or property was commenced in the Chancery Division (e). 
That r~ulted in man~· infants bt•comini; wards of court although 
tht're was no need for the cxl•rcisc of the Court's S{>l'Cial jurisdiction 
and control, whereas it was impossible to cause an infant to become 
a ward of court simply b~· making an application to the Court in 
that behalf. Parties seeking to make an infant a ward of court were 
obliged to resort to the device of settling a sum of money upon the 
infant and then commencin~ an action to administer the trusts of 

·the settlement(/). Since 19;9, however, no infant can be constituted 
a ward of court save b\· an a lication tot Court to that effect, and 
the in ant becomes a ward on the makin of th a lication (g). 
Once maae. a \"a 1d order of wardship subsists until the ward attains 
majorit~· (h) or until the Court, either upon :m application in that 
lwhalf ur of its own motion, 11rdt·rs that am· minor who is (or tlw 
time being a ward of court shall cease to hl; such (i). The Court's 
order and jurisdiction continues even though the ward becomes of 
unsound mind (j). · 

NOTF.S 

,,,\ U,· I'.•.<;. 1:·.l i•lll !11r:111t'. '. 1111'.~· t'h .. 'ih~ : ~l•tl•-t i .I :\II E. I<. •1;;. C. :\. 
:\s to tilt' c•xtc·nt or w.1r1lsl11p j11ris.li1·tiun, St't' /\,· .\' \•' .\ti1wr) \U'1,,1/.~hif>: 
fi', •:ri.-:11•n 1•n l'ub/1(tdlo•111.: 111;.'i : Fam • .'i4; [••.•i.'i ! I :\II E. I<. alp. ;o~. C. :\ •• 

. '""·rrulini: 1~1tt·~·· J .. ;1t : 1 .. ;-5: Fam. 4;; : 111;.'il 1 :\11 E. I<. '"'i \warclship 
jurisdiction not ~Xl'fl"i:<t•d to prt•\·,•nt till' puhlit'ation of a hook harmful to the• 
w.1rd1: /{,· /l. \ti .\fino•rl · 11",1rtlsh1f': St1·rili .(11fi1111l. : 111;h \ Fam. 1S5; [ l•1i<•! 
I .\11 E. H. J.!6 1wartlsl11p j11r1l'llil·ti1111 t•xc·n-iSt•tl to prc•\' t•nt s1t·rilis;1ti1111 of 
1.: y1•.1r oltl wartl: this w;1s typt• o( caS4.' whl'rl• court shoultl ·· throw some care 
round this chiltl .. ): U,· II. ' ''" /11r;wtl; 111;;1. fim1·s. t 1l·tohc•r .:•1th: 1.:.: ~ol. Jo • 
.:,;o. C. A. upholdini: ; 1<1;-;-1. 1.: I ·:-;.,1. Ju. ":'i4 1.challt·ni:c• dir~tt"tl as to whl'l.b.<'r • 
d11ltl ~hnahl h~ suhjt•ct ,,£a cart• ord1•r at ;ill : wardship junsdiction properly 
i:i,·1)kl•d1: .U,· 0. ,, .\fin. ••' · : 1•1;-~ ; .: :\II E. H . .:;: :1•1;;; . .1 W. I.. H. i .~.:. C. :\.; 
ancl ~t'1• p.1r .. lh iJl. 11.! .\. r·· ... :1. 

!bl An infant. or mim•r. is any person who ha.~ not yet attaint"tl full age. A 
pt!>rson att:iins full ai;:l' ••n attaining the a):e of 1S yl'an; (Family I.aw \{cfnrm 
:\ct, 1909, s. I (l), p . .:4 q, post). l't•rstms bf 18 or over but under 21 on 
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tst January, IQjO, attainc.,I tlwir majority on that elate~ (ibi1/.). A 1wr.i;.1n who 
is 1wt of full agt• may Uc.• lll-:M.:ril1t~I as a minor inslc:atl uf ;Lo; ;m iufanl; ibid., 
s. u (p . .:.p•1, post). · 

(c) B'own v. Collins (1883), :z5 Ch. D. 56, P" Kay, J., 6o. • 
(ci) Re£. (an Infant), (1956) Ch. :z3, P" Ho:ocburgh J. at p. 26; [1955] 3 All 

E R. Ij4, 176. 
(e) Stua't v . • \fa,qslis of Btde, Stuarl v. iH"°'e (1861), 9 H. L Cas. 440; Re 

McCullochs (Jfinors) (I8H). 6 I. Eq. R. 393. 
(/) Hope v. Hope (1854), 4 De G. ~l. & G. 328, 332; Re H's Settlemnsl, H. 

v. H., (1909) 2 Ch. 26o; Re X's Settlement,-[1945] Ch. 44, -46; (1945) 1 All E. R. 
IOO, IOI. . 

(g) L•w Reform (~liscell:i.neous Provisions) Act, 1()49, s. 9 (1), (:z) (p. :ZI"li): 
Re £. (iJn Infant), ( 1956) Ch. :z3: (1955) 2 All E. I<. 17.f: see par. l<, p. 1 11 h, 
post. 

(h) uw Rcfurm (~liscc:llaneous l'rovisiuns) Act, 1949, s. 9 (2) (p . .: 117, 
f'r•stl. 

(i) Ibid., s. 9 (3), and see par . .:4, infra. 
{j) Va"" v. Vane (1876), :z Ch. U. 124; Re Edu:rmis (1879). 10 Ch. ·o. 6os, 

C. A. 

3 •• Jurisdiction: Rritish suhjects: alfons. It has lw1·11 said (11) 
that tlw Court 1·a11 "cl1·al with tlw c11strnl\' ·.,£ a ll\" child who j.., a 

Hriti:o"h !'Uhjt•t't wht"'tlwr hy pan·ntai.:1· or ,.,.1;11 (Ii) J,,; \'irt1w of having 
a Hriti:o"h ;:rand fat lll'r. This inlll'rt·nt jurisdiction 1·x1:-ts 1·v1·11 if t ht· 
chihl i:-; horn nut uf ii11· allt·giam·1·, and it 1·xisls irr1 ·spc·c·th·1· uf wlll'·rt· 
tht.• child may l>l· physically lol·attotl at tlw n·kv:mt timl's. It has 
ht•t'n t'Xt.'rC'i....,•d irn~p1·cti\·1• of tlw fal·t that 111w pan·nt w:t-. alsi1 n~i1 !t~nt 
out of tht• j11riS4lit-ti11n and I hat tlwn· was 1111 pru1wrt~· uf 11.,. d1ild 
within t hl· juri:o"diction. It has lit·1·n t•xt·n-i:o"t·ll t•\'1•n wlll'rt· th1· father 
w:i..-. dt•:ul and till' motlwr and d1ild w1•r1• hoth domicili·d in a for1·i~n 
country ·· (cl. llow1•\'1•r. in till' 1':tSt' nf a minor British s11hj1·ct who 
is nut r1·sid1·nt within tilt' j11ris1li1·ti11n. till" Cu11rt will 11111~· 1·x1·rcis1~ 
its jnriStlil' tion in t•xtr:wnlinar~· rircum:o"tann~ (d). :\n alit·n minor 
rcsid1·1lt in England is to a ct·rtain t•xfrnt a snhj1·c t Hf lh.t· Crown and 
accordingly suhjt•ct to tlw Court's jurisdiction . o\'er minors. A 
minor alien ma\", therefore; be made a ward of court if he is domiciled 
anJ resident, :ind if he is n.-:-idt•nt but not cloniicilt·cl. in Enl-{land (e) . 
The (ourt will t'Xt·rcist• its wardship jurisdiction ovt•r a stateless 
alit•n minor if ht• is ordinarih- r<'sidt•nt in Eni.;:lancl at the time wh1~n 
the \\·ar<lship proct•edings arc initiated l'Vl'I~ thou~h he is, for the 
time being, outside the Court's tl'rritorial jurisdiction {f). 

The Court cannot exercise its jurisdiction in rcspf'ct of a minor 
who5e parent claim!' diplomatic immunit.\· (g), anti a child who has 
been refused admission to this country hy the immigration authorities 
cannut he mallc a wanl (Ii). 

!'fOTF.S 

1.11 /{,11/i,·n \'. ll .111•: "· 111 .~7 '. I .\II. E. h: . . Ii''- .I·"• : : •••ii i 1 \\' .I.. I<. ~hi, 
~fl;'. ,.., , :-0.1d1,., ,I . 

1/•I l\t'it·rrm;: 111 /1'1· 11"1/1, •u::h/11· 11SS5) • . I" l"h. (I . 1~·1· 
•• l /l .11/o, 11 v. //,11/.01 • .. ,,,.,,,, 
(J\ RI' W11lo1u,o:hb1· pss5i . .mf,.a: X"!:""' \'. l't't.:tra (1S111>), I •. !<. 2 Eq. 

io-4; 35 L. J. Ch. i7i· 
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FOREIGN ORDERS 

(e) Brown v. Collins (1883), %.5 Ch. D. 56, P" Kay, J., 62; and see Re_ E. 
(an Infant), (1956) Ch. 23: (1955) 3 All E. R Ij.4; Re C. (an Infant) (1956), 
Times, December qth (foreign infant, Tatiana, in Engl;m<l en rowe for 
U.S.S.R. with fa_ther: Chancery Division, applying usual principles, awarded 
custody to mother). · 

(/) Re P. (G. E .) (an infant), [1965) Ch.· 568 C. A.; (1961) 3 All E. R. 917. 
(g) Re C. (an Infant), [1959j Ch. 36.~; (19s8) :z All E. R. 656. 
(h) Re .\lohamed Arif (an Infant); Re Nirbhai Singh (an Infant), (1968) 

Ch. 6-43; sub nom. Rt A. (an Infant), Hanif v. Sterttary of Slate for J/ome Affairs; 
Re S. (.V.J (an Infant), Singh v. St"eta~· Cl/ Slate fa•r lfome .-fjfairs, [••Jt1R] :z 
All E. R. 145 (so long as immigration officers exercise their statutory powers 
bona fide the process of waruship cannot be used to prevent the immigration 
authorities from removing an infant from the jurisdiction or be used as a 
means of reviewing their dccisiuns; originating summonses struck out as 
abuses of process of the Court). 

4. Forei~n ord2rs: forum conveniens: "kidnappin~" 
cases.-The English Court will act irrc!\}XCtive of the fact that the 
courts of the country whl•rc the child is located may also have juris­
diction to make an onll·r (11). But the Eni;lish Court will assume 
control of a foreign infant on!~· if it . is the forum conveniens. In 
deciding if it is tht~ fi1rum c11nt•o1ims, it will gi\'e consideration not 
only to the ph~·sical c:onwnil•nct• of the partit·s and witnesses . but 
also to the system of law to he applit.·d and whetht•r or not it is the 
appropriall' trihunal t11 ;1ppl~· it (b). ;\1•\'1•rtlwl1·ss, it has l>t-.·n said 
that the Court's juri:-;dktiun is 1111t• whid1 it " ought to ht~ n:ry slow 
to leave to be exercist.·d by any other tribunal " (c). The Court is 
not prt•\'1•ntt'd from d1·ali.z1i,: with m:ltt1•rs touchini.: 11pon tlw welfare 
;11111 h.1ppint':'s of an infant h~· \'irtm· 11( tilt' s11l>!\ist1·1w1· 11( a \'ali<I 
onh·r 11f a for1·ign c1111rt 11{ co111pd1·nt jurisdiction (d): tlw l~nglish 
C1111rt is nut hpuml h~· s11d1 an 11rtl1·r. hut must form an incl1·1wmlt·nt 
jntlt:nwnt, i;h-ing pnip1·r \Wight to tlw C11n·ign j11tlg1111·11t (r). [u 

. wardship cases thl' Ctiurt ,,;u pa~· n•gard to the orcll'rs of foreign 
tonrts unh·ss satbtii·tl that to du so wonltl Sc·rioush· hann the 
infant(/), as it i:-; hound ~II ilnt~· t11 prutt-ct till' d1ilcl's \WlfarP without 
b1.·ing bound . to 1.·nfnrCl' tlw fon·i~n 11rd1•r or to follow it (.!-:). The 
wdfare nf the child c11nc1•rm·1l is tht• first and paramount cnnsiclcra.­
tion (hi. The Court will ~l.'t its face against any unilatC'ral rcmo\•al of 
infants from thdr hollll' in anothl'r country by one pan·nt, and should 
not countenance w;'lnl~hip prnct>l·dings by that parent unless there is 
gnud reason to do ~o (i) . . But the Court is not concerm~d with 
p1•nali~ing an adult fnr his .C"nncluct, and the action of ont~ part~, in 
kidnappini; a child i!\ 111ily one of tilt' l·ircumstant'.l'S to lw takc·n into 
account. and thl' Wt·ight to bl• attrilmtl' tl to it must tll'pt·ml upon t~1e 
l'ircumstanc~ 1•f th1• partkular C"aSc· (,i). \\'hn1• a kidnapping case• 
i.; pr11111ptl~· brought In tlw attt-11ti1111 11{ tlw En;.:lish Court till' Court 
!11.1\" t•rdi·r tlw rl'tnr-11 t>f tlw rhild tu its 11w11 c1111ntr\' for tlw nwrits 
,.f ihl· l'a!'i4.· tu lw ill\·1 ·.;cigat1"l th1·n·. hut, wlwtlwr tlil' English C1111rt 
111.1k1·s a ·s11111111;1n· i11\·c~1i;.:a1i1111 11r ,:mliarks 1111 ;1 full-scah· i11\·1·stii.:a­
ti11n. th1· \\'1•lfar;. ,,f tlw . d1ild r1·mains till· first ancl paramount 
,_., 111.;iclt'ration (k). \\'ll\'rt' th1·rl' ar1• prncl't·dings n·lating to the 
inf.111ts p1·mlin;.: in a f,1r1·i!-!n rourt. tlw l~ngli:-;h C1111rt ma~· .. upon 

• 
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rccch·ini; appropriate undertakings fr11111 tlw parti1'.S, d1~-wanl tlw 
infants so that thl·~· may bl· rcmowd into the forcii;n juri.s<liction (l). 
It is not .dl'::Oirabll· that the En~lish Court should make an order in 
tl'nns whid1 sugg1·sts that it h;L.; fo'rnll·d a conchull·d vi1:w as to 
which parl!nt should have custody (m). 

NOTES 
(a) In Re ll"o St'.llkmenl. [1040; 1 Ch. 54; .\frJ.:r:e •i • . Hcl\u, [1•J51] A. C. 

35.:; C11.,151} t All · E. l~. 9+Z. 1'. C.; Ue Kt'tn11t, Kerrwt v. J\ernot, (1•)<>5] Ch. 
u 7; r t<~N ] 3 All E. R. JJ9. 

(b). Re KtrntJI, ·suf'ra. The! wislu~ nf the p.lrt ies may a:50 be a materi~l 
considl·rati .. n : Re An Infant (1<11tt), '/'itne.~. :.tard1 .:3rd, Hussdl, J. (mother 
m;u.le· infant. wa!_d of cnurt: 1ltm1il·il and ordinary pl:u:e of rcsidrn.:e or in Cant 
ancl last joint·homt• <1{ parl'lltll Wt'fl" in :-.:ort lwru I rt•l:uul; 11111t her asked ior 
care and 1.:1•ntrol am! f1•r .. nll.·r f1 •r infant's 111:1i11l«11a1u:c ;1J.:;1ins1 f;1tlwr, who 
continued to live in :-.:orthem In•land. iltld: Court should not exercise 
jurisdictiun in absence of concurrl'm:e of father, who preferred court of ~;.,,_ 
them Ircl:ind :is the fi>rum (Clnt't'7Utns; ordl'n'11 th;1l infant should be h,.mlcd 
to fathl'r anJ · return to :-:nrth1·rn lrrland with him whr.n infant would tic 
de-warded). The issue 1•f whdhrr nr not the En~lish r .. urt is the Jo"'"'"· 
«1n1·tnit'P1 .~ is. ••Ill'.'· orw n( till' malt,.rs. fur n1nsidc·rati11n; Ne T . (<111 in/fmt) 
(l•)O<I). TimtS·, ~l'ptl·ml~·r hlh, r .. :\. (wh1·11 folt'IJ.:11 r..:11111 t ha.-. 111;ul·· 111d1·r 
in di\'•lr.:c 1•wc·t•t•dings t•mti .. dyinJ.: an ai;rt't.'llll'lll l-ctwt.-cu the 1i;irt1rs ;1s to 
infant and infant is not retunll•il l•) forci~n country pursuant to agreement, 
the rt•la1ive importanct• <lf tlw d1ild·s intrn~ts. l'nmity n( nations .1n<l /11rurn 
, .,.,,,., 1111 <:• . 1 r,• • 11u-,.t 1011:-; ••I dq~n'< " 111 .ill I h1· nn 11111st.111n .... "' t 111 • • ;,,...). ~ ... 
;\bo/.',·l · ~, .\/:111 • 1,,) : W .1id.•h ;f': .J 1111 .,d11l:1•111. ~ l·•·;·Sj.: .\II E. I\. .:y•; ( t•1;;j 
.I \V . I.. H • . ,;1i1 . 1· • . \. 1d1ildn·11. ,.11Ii1t'\"t to till' j11ris.ht:t11111 of tlw C. ilifurniau 

« 'uurt . n•mun .. I h~· l.111..-r .111d hr11i1;.:hc '" Fn~',l.111<1 : " " ;111.q•pJi,·;111011 fur tlwir 
return tu 1 • .".1hi,,1r111a. h.-111: 1h.1t :-0111r..:t• it w.1s lik1·h· 1hal tlw 1 ·.i11tu1111.1111 -. 11irt, 

applying its tl-St 11( tilt' .. ht-st intt•rt.-sts " 11( tlu.• d\iltlrt·n. woultl ordt•r lhat the 
father h;t\'l' c11st1Kly in Engl.and. the l·:n~lish Court i;ho11ld <1ss111i1e j11ns<lit:tion: 
w.1rdship c•111tirnll'd : .:;1n• ;111d l·ontrol tu fatlll'r ). 

(c) Re J\enaol, sut~a. pt•r l.h1ckll')·. J .. u16. But sue-Re N . (Infants) (11)to6), 
Times, October :;th, ~tamp. J. (infants at school in Swilzt·rland when air 
duct1.-<l h~· fathl·r: mntht•r, in EnJ.:la nil . l>htainc·1I onlt·r makini.t th••m warils 
of court and rt-quirini:. father tu r1·t11m them within Court's jurisdiction.; 
father sent cablegram to etkct that he h:ul infants in Australia. and had ob­
tained u f'artr order· m;1kin~ them wards nf court. lleld: in th1.-sc circum­
stam:es di11tn1lt tu ,.,-llltim1t• till' En,.:lii;h ordt•r havini.: n•i.:ard lo proc:1.,·din~s 
in the Australian t:uurt, and the English "rdt•r should nol IK.· enforced until 
further <."lr<.lt!r.) 

(J) .\frh'ee '!'. · MrKn, (1<151] A. C. ,152; (111511 1 :\II E. I{. •1.1..:. I'. C. 
(e) " \\'hat is tht• propt·r wrii;ht will d1•1"·11d upon the c in :unastan<:t•s of each 

case .. (ibid .. • lt pp. 3t14 , 11-1~) . 
(/) /,. l1't· II. (/11f1rn/.,\ , · ' ' "''\' \:\II E. IC •i<"• : f1111,,.; 1 \\" . I.. H . . i:"i1 per 

l'n•:-os, J .. ll 1'1'· •11 .:, ,1:\:i; 11pt ... td o111 ·'l'l" ·.il i l•""•i 1 ,.\II E . I\. s~1.; : ''""•I 
t \\·. I.. Ii . . 1l p . .1•1.1, l' . :\ . ~'1' ;ii:«• Ii'<'/;'. (/1 . ) (1m I 11/11111), [ 1.,r.7J l h . .:l\7; 
(1911;: t .\II E. K 3~·1: at1irull'tlo11 app1·al ~1•it•;•;· n1. jh 1 ; [111117 ; ",.\II E.1<. 
C. :\.; h'I' G. (./. l> . .\/ .) (•rn /nfcrnt), [t<1h_\ ; I \\'. I.. IC 1001, ~;,/, n••m. Ue G. 
(an /11_:.mtl, l1.,r .. 1; .: .\II E . I\. 11_15 (1·:111.:li,.h l··n1rt will ••rclr ·r wanl to lie 
rt:lurnt·t! to pt·r~ .. 11 f!ranh'd in11·ri1111.:11sl•"IY urd1·r liy :-\.·11tti,.h ( ·uurl if s.1l1sli1:u 
th.ll ~l:••lti:oh t ·111irt is dw appn •priall' 1111t• 111 m.1k<' t111al 1.llsl••ly .. r.t.·r ;rncl that 
w;ird will not 1 ... 1•111 .. ti••H.dly .. r 1>i1y,.u-.dl~· prr ·judin·d) . \\ lwn· a f11r1"1gn 
i.:uurt "''krs till' n·t11r111•( 111C.1111s wr .. 11g(11!1~· rc·111 .. ,·1·d (1 .. 111 i1s j11ri-.cl11 111111, tlu: 
l::ngh,.h ~ · 1 •11rt may l'r• •p1·rl y t.1k1· .1 gt·1wral \' it•\\'•,( t lit' llll'r:I" • ,( l 111', .. :,... w1 I huut 
inc1111rinJ.: intn all m.1tt1·rs in di,.1•11tr IM•lw•·•·n lht', pa rc·nt" l"·f11n· 11nknng 
wh<'llwr the· inf.111b ,.h .. uiil r1 ·111.1111 ht•r•· 11r r• ·t11r11 w1th111 tlH" f .. n ·1gn c1111rt's 
j11nsdi.:ti1·n. E\'t'll 1{ i11f;111t:- lirc•m:ht up in a f .. r,·if:ll j11risdu:11<J11 an~ rc·mu\·ctl 
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fnREIG:-; ORDERS llll 

int11 th<' jurisdil·tion 11{ lilt' En!o:li"h l"1111rts wilh••ut" s11d1 n ·m .. ,·al !11.·in~ 
,1J1llr:1ry l11 ;11111nkr111 thl· f.•n· i ~11 .-i>1irt. t lw11 ii t 1 ... r.·11111,·al is i.,· ""'' 1~1n·11t 
without the know!NJ,:\.' and •:lms.·nt .. f tht· otlwr, it ill tla· duty ol tht• l~n1<l1sli 
Court· · •Jn s:\lisi\·in:.: iL-;e!f that nu olJ\·ious d;111::l·r would bdall the infauls if 
th!.'~· rl.'t11mt·d ·· !

0

0 ,,;dl·r thl·ir n·tum t11 th'"· f1.m:i;i11 j11ris<iidi1•n (Ne: T. (lnjams). 
[19••S: (h. ;o.i; )1111~ : .\All E. !{..pt, C. ,\.L Hut,..,.. also Ii'<' J' . • ·I. (/11f"11ts) 
(1•1;::), 11'• :::iol. Jn. ;- .~ (111 .. tht·r rt•mtl\'t'll four ..:hihlrl'll fn•m )lalta and 
~tahlisht'<i home Ill Eni.:bnd with tht•m: on tlw fatlwr's ;ippli1:a t ion fur tlH.'ir 
n·turn, hl'l.I, :h;\l wlll'n· .-i11ldr.·n 11nli11;1ril\' n·sicli-11t ah111.1d h:1el l,..c·n n·11111\'t'll 
to En;.:l;ind i.,· f1.,rn', :<tl'.dth .. r fr.rnd. tilt; C1111rt w11:ild .1nln th..ir immt.,[iatt­
n•tun; tr. tin: hom•.• t'n11111n· 11n!1•,;s pnsiti\'t·h· s;1tis1i1·d that lo cl11 S.1 w1111ltl 
,·au·«· n •;il .t.1111o:1·r to th:· :11<·11:.d, :•ll\·sit·al ••r 11wr.d w .. :t.hc·in:.: .,( tlw d1ilcln·11, 
.md that l•ll th~ fans sud1d.Hl;:•·r1·x.isll'1l). . 

·~· i } . \' .. c .. ~1·1;0 : .\. \.". ••• ,:;: :101 .. , : I .\II I·: i.:. 7ss. II. I. .. ra 1.nnf(;Ul"<l 
.lt l'I'· ;01. !'1.: : f'O I..•nl '.\t!"llnlll••lt :1t !'i' ;-q. S.:.1. f'r'r l.1ird l'pjulm :it 
i"l" ;-.:11, s.:.'i. !"•·1• :ils-• // . ._{',· , . . 11 .. ,..,. 11S~-tl. 111· t;. :'II . • 'I: 1; . . 1.:s ; .f • .;.,,_,,.,,., '" 
lir:J:/11' '. t ~4J) . 10 t'I . ,\: hn. ,...: ; J.'t' 11· ., ."r·:tloo:n1t. >11/•1,1; .ifr/,·a ' " :lid\·,,. , 
$Uft~" · 

·,.1i 1 }. '" C .. . <i•t•·il : ·'" ,., :!w llh·:1:1in!: ,.("first a111l 1'.1ra1111•11111 1.·c111si1h•ra­
tlt•!l .. ""~· il.i.! .. r.-r J ... r.i ~.J.id1,·nnn1t :1t pp. 710 ;11, :oi.:o s.:1. 

' 1l lt't T. 1J11.f11>1t:• :. ;;q( .. 'i t 'h . :u4; :1 .. c .. .;: .4 .\II E. K.p1.<". A.; r.ut S('e//, 
: I. . J •:f.lnf.'\I , ... ~ .. ( ·1i • '·: · : 1•1 .· .. : ; .\I! E !: 1S.1. ('_ :\ . 

; :i [fr! .. p1111: .. 1.•• • ... .. .. I .\11 1-: I\ . •11 .1: . 1•1:.J' I\\'. I .. I\ .,: .; ... 1 \. 
' "' Nt L . !min.•r.:.: • . •:1,"•<1. : ill Ji;!\'. 1•1~.:. ;111 En;:lish wuman 111arr11'il lo ;1 

,;, r:11.1n n.1t1••11ai. l•r .. ui:h1 :!w tw••d11:.:n·11 ••l tlw fa111il\· Cr11n1 th,· matrimonial 
h .. !11<· 111 t:1 ·1111.111v t·· F 1:;:! .• 11.l w:th t!w "4·1111·1: i11t1·11ti•;n .. r l1•a\·i111: tlw fatlwr 
.1:id l1\'111i: l" 'rlll:111,·11tl:-· ::1 F11:.:l.111d with tlu· • l11J.li1·11 . 111 I le t .. 1 .. ·r . 1>1;-.:. 
:!w fathl'r .-.11:w t" Em.:l .1!:.l t" 11;1.I :hi· · ·1111.in·n · .1111i tlw 11111tlwr 111.1<11· tlwm 
w.!rtb ·• ·i • •·ur• :an.I .... m:h1 th•·ir ,;.n· -.md •• •ntr .. t. 111 July, lll;" ,I. ('11111mini.:­
l>r:1, " · J . . 1fl1·r .L tu ii 111-.·,.,.; ;:,:.n; .. n .. 1 t :w f.1l·t .• llt'i.!, th;Ll alth11uJ.:h it was h1r.:hl\· 
.!,.,.,r;, l•il· t!<.it 1!w d1:l.lt .. :1 ,.!J11uld .-.•11ti1111l· t<' 1,.. 1:.1r.·d fnr h\' t!ll'ir m"ll1t:r 
th1: 1r j, ·:i:.:.:~·rm · w .. lf.1r .. i• •t:t t•··! .. v,.rwh1·l111111:,:I\' t11 .L n·t11r11 t11 I ; .. rmilll\' in 
wh .. •1· ,·, ·nrls tlw1r f:n11; .. .[,...,:in\' ,.11 .. uld he• ·.i;·.-iclt••l if llll'ra• was ii disj111t1• 
!i..iw,·1·:1 ::w j'.1n11.,; •. 1::d i: .. ·•:-.i"1"d tlwi: n·t11r11 . 1111 ·ll'l"':: l. 11 .. i.1. th .1.1 wlwrc· 
t!w 1.:. •1rt 1·111h.;rkt·d 1·:1 .1 t:1H ·,.. ·.all· ia\'lo:-tiL::ition 11f llw i.1l'ts the· p1i111·ipl,.s 
:.; ·;<:1· .d ii .. 111 a k1·!n:1pJ >! 'll: . . ,,. •. ·lid n .. : d1!!t'r tr11m thn .... · 1!1 a11v : •tiwr wardship 
, ........ . 111.i t'1 .. t tl:a· .!11• !.:· li.1•' ·'l'l';.,..i tlw pn•p•·r ;;n11.-ipl1..,. , Hau kl1•\". l..J. 
n:\·:1·\\"t·.f ·Ju · ~ulJ 1 .q•j · 1: ::: · . , .... ~ - -... n ·:··tt,·•! t•• 111tl•tlt·1.'~ .. d ... v,· .. 111cl 11t .. ptin• q•I•·' 
~'~\ ,!1h ... hr·d !!l ./ . \" . l °. . ·'.'t' '· .ind ,·,·:1t1n11t·d io.:_'l • .:t•.f ~~ 

·· ! 1,.\, .• ~hl·n, d•• tl~ .. ~1· :: L1;' ; 'in:..: , ·~ ·~-~ 1lt 1h• ·!°' l' prittl·ipk°!"'? \\' lu·rt• tht· 
t, -urt ! : . ~ "" 1·1nbarkt·• l II ~" ·:i ,, ttd!.;; ... , .~ h: 11tv1.·!"'~ i;.:.:t inu .. i t h t· f;u.:t,, t lu· ·'l'l'lit·ahlt· 
p!;~:1. ' ii : it: ~. l!l u1 ·; 'it·\\. ,!~· :~· ·t diili:r f:···•u tlh·'."'tt· \\'htch ; tJ•?·I~· to an~· uthc·r 
.,, .. ,!·, j,L•l' , . , ,... Th,· .11 :! · •n • . ( .. ; :1· p.1rt\· in k:il:i .1 Jtpia~ 1lc1·, 1111'1 is cl1111litl•~s 
1'!!•' 1•! the• , · 1r1 i:u1 ..... t. ; f11 i ·~ : . 1 I··· ! .: k1·n lili:'' . t1 · , ·11t11tl :1tt1l 111.1\· lw · . 1 · ·in ·1!1nsL1lh 't• 

,•I i.:t•'.•l w1 ·1 i.:li: · :!: .. \\i ·1:.;l:t \.; !1<• .11-1111•11:,.,[ t .; ii 11111~.1 d1·11o·11d 11!'"11 tlw 
. i~ ·. :::u .... t. ! h t' ' • • f t bt • 1' \; ! t· :d.11 , - , ... ,. . 'l h•· t ' • •!lt"t n1 .1 ~- , • •n• ·lad1· t h;11' tt1 •& \\"ll h­
... : ii :·ia::.: tfl,• v'!!·!:a ~ , .:· ~!1 •· · ~ t .!::.q " t'~·r · :lu· ··h:ld ~h··ald 11·tn .u _n in !at!"t ur lu·t 
, .:! · ~ .... , .•. • ~:.-i,· ,., v . .\,'.-;,·,.!·, <•""1 .a: l~·:· !·.' · ~/J . ! (",' /,,,,,,:f\, :. :cf'1 ,, .uul /,•, ·r. A .. 
. '~':--', ,,·:11 ·:-1.· tl:t· 1•r·l··r .. , , ! .... r'11!.·t1 l\· :11~,~n111t: •t1 :! 1u.: \ ' • . ;,, .. ·!11d1• th.Lt th•· 
, ?:.::•i "'h1 ·::1·11•" 1'1:turt:1·d 7·· !??!" •'r h•·:· t:.ltl\'l• tnuntr\' ur itu• pari!">tlil'tinn frnna 
.. , !:t• !i ht· ••r .... hr· lt.1 ... b· ·· ·n r· ·rn•·,·t·d · /,':·I . : !11•111:1 ... i. ,,urt11 · \\.ht·rt· .1 te111rt 
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particularly :lt a · time when his family life is also <lisruptt:d. lC sui.:h •l i.:a:;c is 
promptly brou!;ht to the attl'.ntion of a court in this country, the jllll~c may 
feel that it is in the best interests of the infaut that tht.~ <li:ttur uing factors 
should be eliminated from hi:1 life as spt.-edily as possible. A full inwsti!{ation 
of the merits of the case in a.n English court may be incompatible with achieving 
this. Thi.' jml;.:c m;ly w1..•ll be pcrsua.d1..•d th:it it would be better (or the child 
that th11sc nwrits sh11ul1l h1..· inn-sti~at1'll in a. court in his native country 
than. tlwl he sh11ultl sp1.•ml in this n11111lry t h1.· tit·ri11tl whid1 mus t m...:1-ssarily 
elapse bt:fon: all the c\·i<lcm:c can lx.•·a.'i.o.;1·rubl1·tl f11r atlj11dicali1111 lwrc. :\nyo1m 
who ha:1 h;lll l.'Xt>1..•ri~·n1.·I.' o{ th1• 1.•x1·ri.:isc of this 1ldicate jurisclit:tiou knows· 
what n1111pli1·ati .. n:s ··an rt'Sult Crom a chiltl <ll'n·lopin~ r<M>L'i in 1ww soil, anti 
what n•nlli•·ts this , ·;111 , ,. .,·.1si11u in the· d1ild 0

s 11w11 lih·. Such r1111ts 1·a11 i.:row 
rap1<ll~· . :\11 .. nk·r that th1· d1ihl should h1..· n·l11rm·1l forthwil11 tu tlw .-u1111try 
Crom whid1 lw has llt"t'll n·11111\0 1.'tl in till' l'X\1t't·tati11n that any d ispute aliout 
hi."' cust11liy will lit• :;;1tisfa1.·turil~· n·s .. Jn·d in tlu· ,·uurts uf that c1111nlry may 
wdl llt: r1.·r.:ard1'tl ;is lit•in): in th1..• lit-st inlt·n-sts u( till' d1ihl. ln my jucli.:ment, 
thl.' d1.·,:isici11 of this c1111rl in/.'(' II . (/11(1wls), ·'"f'm. w;1s li;1sc'tl upcon nmsitll'r:l­
lil>lls u{ this kintl. As 1·itati111L'i whit"h I h;l\0 1• ;dn·ad~· 111;ult· disc'. lusc,, judi.:1..-s 
have nwrc th;m ont:e r1..•pr11batl'tl the a1:ts ol • k1d11;1p11t·rs ' in casc-s of lhi!I 
kind. I d11 not in anv wav dissc.-nt from those: slrit:t11r1..-s, hul il wuultl, in mv 
jml~nwnt, lit• wroni.: j., snj>posc• that in makinit orll1·rs in n·lat i111t to d1ildrcn 
in this j 1111 ... li•·t 1"11 the• n •111 t is in .111\" w;1 \" n 111n·f11t'1 I wil h 111•11;1 hsi11i.: ;i 11 v a1l11lt 
fur his t:1111d11t:t. rl1at 1·11ndm:l llM\~ we·li he· a n111sid1·rat i1111 t11 Ji.- t.1ke·n i11t11 
account, hut , wlw11wr the n111rt ri1akl'S- a. summary order or an order after 
in'\"1.'St i):a ti 11): t ilt' 111t"rits, th1• 1·anlinal rul1• appli1'S that tlw w1·lfan• of th1• infant 
mn:;t alw~1ys he.• !ht• paramount nu1s id1·r;1li11n." :\pp.-al dis111issc'1I ;uul tlu, 
11rtl1.•r that tlw dulcln·n should n·turn to 1;1·rmanr nplwhl. !"'t"t· also !.'1· 1 ·. 

1.l/i11"'·'' 1 lt ".mf.,h1p: .f11rr.,..li.-11 .. 11) • . 1t1;S J .: :\II E. I<. ~ .10: : ' " 77i .I\\". 1- I<. 
5"'· C . . \.: /,',· h~ . (/11/.111/.,l I '"i"l· \lard1 11th. 1111re·1N1r11-.J . I '. :\. (w.-lfan' of . 
mfant r1.•mai11s paramount : d11ldn·11 nut n·tunu-.1 tu c lntario wlwn· the•v h;ul 
l~n horn a111l hroui:h t upl. ~t't~ also 1.'r .\I '"· (11 .\/ ;,,,., ) ( •••i.'il •.. 'i Fam. I.aw 
55. <." • . \. qwr1•mptury unl1•r f11r n•t urn u f child to l°a Ii fo rnia : 11isc·n·I ion of 1:ourt 
tu mak1• snd1 unlt•r nut 1·11ntim>tl to kidn;1ppin): 1·asc·s ). 

(l) Re S . (lnjamsi. (1964)_, Times, Aui,:ust !Ith (proceed ings pendini;t in 
Amerk:tn c1,11rt ; moth'°r app li('{l for ord<"r· dc-wardin~ infants, her intention 
to take infanu to l'.nit<'tl StatC'll forthwith ;111<1 ~he uffcrrd undl.'rtakin~ that · 
Cather should ha\·c accN1s; father clitl i1ot oppose applicat ion and himself 
olll'rctl untll'rtakini:s). 

(m) /11 /i°(' I .. ( .lfi111•rs), ·'"/''" · 

5". Procccdin~s pendinJl ~md orders made in ~c:otlan<l .. 
.-\!though t lw ~.~·11ttish l°1111rt of ~t~sion n·gards with n ·sp1·cl ordi·rs of 
the (hann·r\' Pivisiun: it has lwhl itsl'!f 11111 ho1111d h\· an 11rd1·r of the 
(han<."l.'r\' l>h·ision in n·lat ion to a ward who was. ;;t tlw ti1111· whPn 
tlw 11n lc·r was mad1•, 1111tsi1lt·· t lw t1·rritorial j urisdid ion of t lw I >ivision 
(11). Ecp1alh-, an onkr of tlw ~1·11ttish Court is 1101 l 1i111li11~ 1111 tlw 
Eni.:lish L.\Jltrt in wardship pr11n·1·1lings . 1>111 wlwn· ll11 ·r1· has lt1·1·11 a 
custoth- 11r1l1•r in rl'!a1i1111 to tlw wan! h~· a r11mpd1·11 t court in ~cot­
!;11111 or wl11·rc· di\·11n-,. prart·1•1·cli11;~s an· p1·11di11g in lha l n11111lrv. 1111· 
English t "1111rt is likd\· !11 hold I hat 1111' '."'n1ltish 1·111111 j, 1lw /11rnm 
l°llllr't'lliors !11 dc·t,.nniiw the• q111·...;ti111111f c;1n· ;111d n111 t r"l (h). 

:-01111·.S 
(111 Hr•.\'\' . /fr_,., '. tolll'l° ~- I.. T . ~13 , ~t-ssit•n Ct. (m11thcr of infant ~irl clnmi­

<:ile<l in F.m:l:iml ;ind t h'°n rMOi cl<"nt in Sent land nht;i in rt I nrckr.; from the 
Ch:inc"ry J ,;,.i~inn ma kin~ thJ infant ;l w:trd uf .-nu rt ;;ml r~lr;iinin~ her :i.nd 
.l <lomic ill•1l :-;i; ,i t r1..~i1knt in !"'t:ot l.1 ncl frnm marr\·i ni;: . '.:\ tuthcr there'lfter 
~u~ht ~im i l.lr nrdcr frnm C"n11rt ,,f ~~~inn. but th" (nrd <1rci in;1ry r"fuserl the-
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Brittain v. Brittain ( _ 
KEEPING DAD FROM SEEING KIDS COSTS 
MOTHER CUSTODY, VISITATION RIGHTS 

;\'. C. court finds no need to first hold mother 
unfit. 

J'iorth Carolina Court of Appeals rinds ample-reason 
to uphold a trial court's' order transf1.:rring custody of two 
gfrls from their mother to their father and denying visita­
tion rights lo the mother. The denial of \'isitation rights, 
the court says, is of suc.h importance that a special find­
ing of fact must be made to support that conclusion. 
Here, the mother had been found in contempt of court 
for secreting the children out of the state, thus preventing 
the father from exercising his visitation rights. She kept 
any knowledge of the children's whereabouts from her 
ex-husband for almost one year. The lower court 
specifically found that to allow the mother visitation 
rights would not be in the best interest of the children. 
The court notes that it has previously affirmed an order 
denying visitation ;ights to a mother who ned the state 
with her children. 

The court finds. however, thal no specific showing of 
unfitness is needed to deny the mother custody. Herc the 
lower court found that the mother's new husband in the 
distant state physically disciplined the children and that 
the two girls expressed a desire to ri.:main with their 
father. This, coupled with the mother 's taking the 
children outside the state, is a sufficient change of cir­
cumstances to warrant a change of custody absent a 
showing of unfitness. (Brittain v. Brittain, I0/19/77) 

Dige.ff of Opinion: (Text] The . trial judge in this case found 
that plaintiff deliberately violated a court order in order to 

• deprive defendant of his visitation right5, had stayed "at least 
on a part-time basis" with Hart before they were married: that 
the children had been physically disciplined by Hart: that they 
were told by plaintiff to use the surname "Hart" in school and 
were kept from any contact with their father. The court further 
found that the children e:>:pressed, in open court, a desire to re­
main with their father. These findir.gs amply support the 
judge's conclusions that there had been signilicant change of 
circumstances affecting the welfare of the children, especially 
those finding denial of the father's visitation rights and removal 
of the children from any contact with the father. 

Nor do we find merit in plaintiffs contention that custody 
could not be taken from her without a valid linding that she was 
unfit. The order of 2 April I 975 linding unfitness was ex pa rte. 
The order appealed from made no finding of plaintiffs un­
fitnesss. • • • 

Plaintiff also assigns error in the ruling of the trial court 
denying her visitation rights. No parent's right of visitation 
should be denied "unless the parent has by conduct forfeited the 
right or unless the e ... ercise of the right would be detrimental to 
the best intercq and welfare of the child." In re Custodv of 
Stancil. 10 N.C. App. 545. 551. 179 S.E. ~d 844, 849 (1971). 
We consider that a right or visitation is such a fundamental one 
1h ;i t its denial in a mc>dification order nec:c~~italcs special fin. 
dings oi fact to support its denial. Sec G.S. 50-1 J .5(i) for 
similar requirement if origin:ii award denies visitaticin ri2ht . 

In the case hefore us the trial court found that rlaintirf ned 
the State with the children in violation ofa court order. and that 
her conduct constituted contemrt. Further. the court concluded 
:hat any exercise or plaintifrs visitation rights would not i>e in 
the bcs·t interests of the children . Jn a somewhat simil:ir case. 
Horton v. Horton. 12 N.C. App. 526. 183 S.E. 2d 794 (1971). 
this court affirmcrl the trial court's order dcnyin,: visitation 
rights to a mother who ned the State with the children . 

It is arrarcnt from the record on arreal that rlaintiff-mother 
loves her two d:iughters and that her love, at least in part. 
motiva!cd her in leaving the State with them in violation of the 

4FLR2046 Brittain v. Brittain 

· . . 
court order which provided for visitation rights of the defen­
dant-father. The order appealed from denied her the right to 
visit them. Undoubtedlv the trial court reached this decision 
wilh reluctance after thoughtful consideration of all the cir­
cumstances and based it. as the order concludes. on the best in­
terests of the two children. The court, of cou~e. mav, after mo­
tion and hearing, amend the order tO gi\·e visitation rights tO the 
mother under controlled coRd:tions if it is found from compe­
tent eviden'ce that visitation with their mother is for the best in­
terest of the young daughters. [End Text) -Davis. J. 
(Brittain v. Brittain; NC CtApp. 10/19/77) 

SECTIONS OF TEXAS CHILD ABUSE 
LAW FOUND UNCONSTITUTIONAL 

labeling "abusers" in data bank violates 
rights; state's right to take emergency custody 
of children upheld, however. 

A three-judge . panel for the U.S. District Court for 
. Southern Texas holds that certain pro .. ·isions of the 
state's child abuse law Yiolate parents' constitutional 
rights to due process and to freedom from unwarranted 
invasion of privacy. The suit seeking declaratory and in­
junctive relief was brought by a couple against a county 
child welfare department that seized the children upon a 
complaint by school authorities that the couple's three 
children had been abused . 

The court first finds that the principles of Younger v. 
Harris, 401 U.S. 37 (1971). and its progeny do not re­
quire it to abstain from hearing the case. There is no 
single state proceeding to wh_ich the couple can look for 
relief on constitutional or on any other grounds, the 
issues presented cannot be raised as a defense in the nor­
mal course of judicial proceedings. and due to the "e:t· 
traordinary and compelling circumstances" present, the 

· court finds an absence of "an opportunity to fairly pursue 
their constitutional claims in an ongoing state 
proceeding." 

The court agrees that the state has a right to resort to 
emergency measures when "real , immediate and 
irreparable physical harm is likely." Citing Stanley v. 
Illinois, 405 U.S. 645 (1972) the court, however, finds it 
now "clear that there is a fundamental right emanating 
from the Constitution which protects the integrity of the 
family unit from unwarranted intrusions by the state." 
Courts must weigh the interest of liberty and privacy of 
the parents, the state's interest in protecting children 
from harm and "the often silent interest of the child." 

\Veighing those facto rs the court strikes down the 
statutory provision which allowed child welfare workers 
to pick up the children without notice to the rarents and 
without a judicial hearing that such action was necessary. 
The court also finds the unconstitutional provisions for 
collecting and storing in formation in a centralized com­
puter system which labels aparcnt a~ child abuser before a 
judicial determination is made., requiring psychiatric e:i:­
amination of the family without consent, holding a hear­
ing to determine temporary removal without notifying 
the parents, requiring the parents to seek modilic;!!inn of 
the original remo~·al order, allowing a suit seeking per­
manent removal without first determining in a judicial 
proceeding that such is necessary and. allowing ii court to 
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The preference d;:nies .him, as father, equal\ __ .cction of the 
Jav.·s. 

U.S. Supreme Court opinions dealing with ·scx discrimina­
tion do not sunport the contention that gender is a "suspect" 
classification for equal protection purposes. In Frontiero v. 
R-ichardson, 411 U.S. 6i7, 41LW4609 (1973). the Court con­
C!uded that classific::t ions based on sex are inherently suspect 
and must therefore be subj cc: ed to strict judici:ll scrutiny. But. 
Frontiero was only a plurality opinion as to the holdin(that sex 
is~ a "suspect" classification . Mo;eo1·er. since Frontiero the 
court has retreated from the plu'raiity's analysis. and that 
holdin2 has not been followed in anv subsequent decision . 
Instead, a new "middle-tier" standard of equal protection 
review has been fashioned to analvzc certain classifications such 
as gcr.dcr. It is basically a "means foc:iscd" ground of review 
th:lt subjects the classifications to a more critical e:rnmination 
then they wou 1d receive under the differential lower-tier 
"rationai' basis" test but. being less stringent then the upper­
tier "strict scrutiny" review, it relieves the judiciary of making 
the nur.ierous vaiue iudgments inherent in that analysis. The 
most recent ar.d by far the strongest enunciation of this new 
standard is found in Craig v. Boren, 429 U.S. 190, 45 LW 4057 
( 1976). . . . . 

Even under the heightened review required by the m1ddle-t1er 
analysis. the maternal preference custody pro,ision is con­
stitutional. Unlike Frontiero, this is not a situation where the 
sole purpose for the c~assi~cation is admini~trative c~n­
vcnicncc. Here, the class1ficat1on serves the und1sputcdly im­
portant objective of assuring that children of divorced pare~ts 
will be placed in the custody of that parent most apt to provide . 
them with the best care and protection. The gender-based 

. means chosen by the legislature are substantially related to this 
important objective and the classification scheme is con­
stitutional. It is an old notion that a child of tender years needs 
a mother more than a father, but this court has not been per­
suaded that this notion is either unsound or unconstitutional. 
Consideration of the cultural, psychological, and emotional 

, characteristics that arc gender related makes this custodial 
preference one of "those instances where the sex-centered 
general ization ac<ually [comports] to fact." Sec Craig v. Boren. 

· The statute's additional paternal preference provision further 
reinforces this decision. The paternal preference makes clear 
the essential fact that this statute is not concerned entirely with 
the "rights" of p·arents to their children. ln addition to, an~ far 
beyond. their ri1:hts, the paramount purpose of the statute 1s to 
serve the welfare and best interests oi the child. 

This court agrees with the reasoning of the Utah Supreme 
Court in Cox v. Cox, 532 P.2d 994 (1975). There, the c.ourt 
found that "there is wi~dom in the traoitional patterns of 
thought that the roles of the mother and father in the family arc 
·such that, all other things being comparatively equal, the 
children should be in the care of their mother, especially so 
children of younger years • • • .''. . 

If the legislature should determine that contemporary social 
structure demands a change in the tradition al family roles that 
have been i::art of our culture since its beginnings. it may enact 
lcgislutinn rcnecting that change. (End frxt) -Simms, J. 

Lal"cnder. J., dissents. 
!Gordon 1 . Gordon: Okla SupCt. 2/ 7/i8) 

Entwistle v. Entwistle 
LOSS OF CUSTODY POSSIBLE 

WHEN MOTHER THWARTS VISITATION 

Dcnial ill-serves kids' best interests; mother 
may he f'Unishcd for cont empt if court finds 
patt.:rn of willful deprivation. 

ln an action hy the father for contempt and change of 
custody. the New York l\prellate DiYi .~ion, Second 
Department reverses and rem~nds the lower court's find­
ing that (I) an adjudication of contempt was un­
warranted inasmuch as "the husband has not presented 

4 FLA 2254 

( 

evidence of willful interfc ..• cc with his visitation rights 
sufficient to support a finding that the: wife is guilty of 
contempt" and (2) modification of the custody provisions 
was also unjustified since custody orders carry no TC$ 

judicata effect. 
The court finds that the mother represented in the 

stipulation that if she moved, it would be to Greenwich, 
Connecticut, "subject to the approval of the .court." But 
she later moved to Illinois without informing the father 
of her whereabouts, directed the administration of the 
school where the elder daughter attended not to inform 
the husband as to where the records were to be sent, and 
obtained an unlisted Illinois telephone number. In regard 
to the application for change of custody, the court holds 
that the mother's acts raise a strong probability that the 
mother is unfit to act as a custodial parent, since prevent­
ing the two children of tender age from seeing their 
father is inconsistent with their best interests. (Entwistle 
v. Entwistle, 2/27 /78) 

Digest of Opinion: (Text] The order must be reversed ~;th 
respect to both questions. As to the adju?ication. of conten:ipt. 
we hold that Special Term was gravely mistaken in concluding. 
as a matter of fact, that the respondent has not willfully in­
terfered with the appellant's vjsitation rights. Not only did the 
respondent implicitly represent in the stipulation that if she 
moved it would be to Greenwich, Connecticut "subject to the 
appro;al of the Court," she also fully admits that, having mo,·­
cd to Illinois, she failed to inform the appellant of her. or the 
children's, whereabouts. 

Indeed there is reason to believe that the respondent took af­
firmative' action to keep the appellant ignorant of her 
whereabouts by directing the administration of the sch0ol 
which the elder daughter attended not to inform the appellant 
as to where the child's school records were to be sent. and also 
by obtaining an unlisted telephone number. The appella~t was 
forced to employ an investigator to ascertain the .l~at1on to 
which his own two children had been removed. Add1t1onal sup­
port for the conclusion of willf~I interference is found in the 
·appellant's unchallenged allegation !hat, long before ~he New 
York judgment was entered (which. of course, included 
respondent's implicit promise to mo~·c no fu'.1hcr th~n 
Greenwich Connecticut), the very house in Connecticut had. 1n 
fact, been ;old. Given the short amount of time "'hich elar~cd 
between the entrv of the New York judgment and respondent's 
petition to register it in Illinois, there is stror.~ rc~son to believe 
that she never intended to move to Conncct1cut m accordance 
with the stipulation, but, in fact, has perpetrated a fraud and a 
deception upon the court. 

The Supreme Court of the United States has co~sistently 
held that the right to raise o~c·s children and to be with .the":: 
are "(r]ights far more precious • • • tha~ prorcrt~· ng~ts 
• • •. If respondent, at the time sh~ cn~ercd mto the st1pulat1on. 
did not intend to uphold her obligation thereu~dc~. 11 w1i.uld 
reduce the appellant's ,·isitation rights, as embodied m the :--<cw 
York judgment. to nothing more than an .outrageous .mod cry, 
·• 'a form of words.' valueless" and manifestly devoid of sub­
stance (Mapp v. Ohio. 367 US 643. 655). S~ch c?nduct is to be 
denounced, and will not be countenanced oy this court under 
any circumstances. If Special Term dctcrn.1ines. :h:it this rat t c~n 
of willful dcpri,·ation of appcllant:s visitatrnri rights w:.is 1.nte_nd­
cd at the inception, it would constitute grounds for an ad1ud1ca­
tion of civil contempt (sec Judiciary La~· · Sec~ion 753, subd. :~. 
par. 2). Accordingly. a he;uing is required with respect to this 
question . . . . . 

We :ilso direct that the hearing include the issues 1nvoh·ed 
with respect to the ::.prlicat ion f?r a change of.custody due to 
the visit at ion im:Jropricties. "As 1n all custody disputes bet ween 

. divorced r:ircnt;, the welfare or the children here [has] ••• t.o 
come firs: . • • • But it is rc::idl!y arparcnt that the respondent s 
.very act of preventing the two children of lender age from ~cc-
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ing and being with their father is :-:· so inconsis.tent with the 
best interests of the children as1 . per se, ra:s:: a strong 
nrubability that the mother is unfi: to w.:t as custodial parent. 
As the Appdlate Court of Illinois (3d Dist.) correctly observed 
reC'ently, "the sound public policy [of] this State encourages the 
mair.i~nance of strong inter-family relationships, even in post ­
divo rcc situations" (Frail v. Frail, __ lll App 3d __ , 370 
NE~d 303, 304 [emphasis supplied]). And tn another recent 
ca se dealing with. the not dissimilar problem of, 
"chi lJ-snatching." the Court of Appeals declared: "in the long 
run, refusal to condone abduction of children will ptovide better 
stab ili ty for the • • • children, who would otherwise remain 
subject to the exercise of law less self-help by either of their cm­
b;1ttled parents .. " [End Texr] -Rabin, J. 
( Ent'l\istle •· Entwistle; NY AppDiY 2dDept, 2/27 /78) 

·.v HrnE PROCEDURE IS LIFE-SAVING, NOT 
"PROLONGING", CONSENT WILL BE GIVEN 

Qualiry of life nor 10 be derermining factor 
in ordering lifesaving procedures. 

The Massachusetts Probate Court for Essex County, 
authorizes a guardian ad lit em to consent to the perf or­
mance of the recommended surgery on an infant girl. 
Looking to the Massachusetts decision of Jones v. 
Sackewicz, (1977 Adv. Sh (SJC) 2461), and cases in 
Maine and New Jersey involving the right to disconnect 
medical devices, the court determines that the cardiac 
surgery recommended fo r this deformed and retarded in­
f:int is not merely a "life-prolonging" measure, but in­
deed is for th e purpose of saving her life - questions of 

· its quali:y aside - and therefore should be allowed even 
over her pai cnts' objections. (In Re McNulty, 2/15/78) 

Digest of Opinion: '[Text] The plaintiffs arc the parents of 
Kerri Ann .\ k Nulty, a minor, burn in Lynn Hospital January 
4, 1978, in Lynn , said County. On January 10, 1978, the plain­
tiffs filed a petition seeking the appointment of the male plain-

. tiff as temporary guardian and guardian of said child, and also 
seek ing authorization of the plaintiff as guardian to withhold 
his consent to furt her mechanical ventilator treatment to the 
child by permitting the mechanical vent ibtor to be dis­
connected. On the same date the Court appointed the male 
pl:iint ifT to be the temporary guardian of his said child. The 
Coun ;.;.Js o appointed Earl M. Weissman, Esq., as guardian ud 
!item for said child . 

The s:i id Kerri Ann McNulty has been a patient at said New 
Engl and Medica l Center .Hospital since January 4, 1978, and 
~as diagnosed as having congenital rubella, sometimes called 
German measles. As a result the child has serious medical 
problems including cataracts on both eyes and perhaps ad­
ditional eye complications. She appears to be deaf, has con­
genital heart failure and was given a cardiac catheterization 
which indicated that she had a coarctation of the aorta, i.e., a 
narrowing of the main artery from the heart which obstructs the 
f1uw of blood to the lower half of her body. The child also has 
respiratory problems and a lung condition which may be due to 
the rubella and may be partly due to the administration of o~­
ygc:n. Shortly after her birth she had a tube inserted in her 
trachea for feeding purposes but that was withdrawn January . 
23, 1978. She has been bottle fed outside of the isolctte since 
that time and has tolerated such feedings fairly well. She is 
presently receiving 30 to 35 percent oxygen which is not causing 
her damage to any significant degree. 

l t is highly probable that she has some degree of mental 
n:t:i rdation, the extent of which cannot yet be determined .. 
While it was first thought the 1,aby would not survive, it now 
appc::irs that ; he can survive if 11ropc.:d y treated. She is presently 
recei\·ing proper care and trr:atment. She does not have a ter-
11 1inal ili ness. 
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4ue111:es.as an unmarried person . . . 4S P.S. I II, have bei;n 
j udici:.illy inteqm:ted to deny women !he right to sue their 
husbands for injuries r;eglie:cntly inHictt.:d and have therefore 
faiied in their purpose to advance women in this circumst:rnce 
to a len:I superior to that occupied by them under the ancient 
common law. 

\\.'e bdiel'e that interspousal immunity is truly an archaic 
doctrine whose reason for being has ceased to exist and which • 
requires abolition. . 

Further. we do not perceive the doctrine of stare decisis as a 
bar to abrogation of iriterspousal immunity. The Maine court in 
.\I acDonald addressed this question and stated succinctly: 

.. . . . in matters of tort involving the marital relationship we 
c:lnnot ·stubbornly, hollowly and '1nachronistically' stay bound 
by the 'shackles' of the 'formalisms' of the common law. 

.. . by so dedaring, we do not undermine the principle of 
stare de;:i s i~ . R:ither, 11.e pn:l'ent it from deieating ibelf; we do 
not ri:rmit It lo mar1datc the mockery of reality ahd the 'cultural 
lag of unfairness and injustice' which would arise if the judges 
of the pn:scnt, who like their predecessors cannot avoid acting 
when called upon, were required to act as capti•es of the jud1?es 
of the past, restrained without power to break el' en those bonds 
so withen::d by the ch:?nges of time that at ti11.: $]ighc:st touch 
t~ey would crumble." (Encl Text] -Mor.temuro, J. 

{ Kuche t, Koche; CtCommPleas Phil:idelphiaCty Pa. 
11/25/ 80) 

DECISIONS IN BRIEF 
ABORTIONS - APPEALS 

The U.S. Court of Appeals for the Second Circuit 
vacates and remands an order of the U.S. District Court 
for the District of Connecticut (6 FLR 2221) which held 
unconstitutional a state regulation providing public funds 
for abortions only when the mother's life would otherwise 
be i;ndangcred. In light of the recent U.S. Supreme 
Court decisions in Harris v. McRae, 6 FLR 3055 (1980), 
and Williams v. Zbaraz, 6 FLR 3071 (1980), both of 
which hdd that the Hyde Amendment was not an un· 
constitutional deprivation of equal protection, plaintiffs 
complained that Connecticut has not "articulated" the 
state interest found in McRae and Zbaraz to justify the 
statutes chalknged there, and distinguished those two 
cases on grounds that they concerned state legislative 
c:nactmr;nts and not administrative regulations. as here. 
The court expresses doubt that such distinguishing facts 
are meaningful. but remands nevertheless to permit the 
lower court to hear and rule upon these arguments. In do­
ing so, the court notes that the rcmand might afford the 
Connecticut legislature an oppurtunity to consic.Jer the 
abottion regulation and to take action to shed light on 
the state's interest in restricting funding of abortions. 
(Women's Hr;alth Sen·ices, Inc. v. Maher; CA 2. 
11/25/80) . 

COMMUNITY PROPERTY - SEPARATE DEBTS 
- REUvtBURSE~IENT 

community obligation, the appellate court says. "il is dif­
ficult to see any basis upon which appellant 's money 
should have been used to pay respondent's separate 
debts. Surely, we think, appellant is entitled to reim­
bursement for having paid part of respondent's separate 
obligation • * •." The trial court made no finding that 
the wife ever waived ht:r right lo reimbursement or con-· 
senled to payments made in part with her community 
funds. The appellate court will not infer that finding 
when the only support for it is highly dubious - the 
husband's daim that by signing the returns the wife 
evinced an intent to pay, as a gift lo hc.:r husband, half of 
one of his separate obligations she claims she never knew 
existed. (Sumner v. Sumner: Cal CtApp 2ndDist, 
11/26/80) . 

CRIMES · - CHILD ABUSE - CORPORAL 
PUNISHMENT 

Finding a stepfather not guilty of third-degree assault 
on his son, the Delaware Family Court for New Castle 
County decides that the father's act of hitting the son 
several times with his belt was within the parameters of 
justiliable conduct under Delaware law. The statute 
provides that striking a child is justifiable if the person is 
a parent, guardian. or other person responsible for the 
care and supervision of a minor, :ind the force used is not 
desigr.ed to create "a substantial risk of causing death, 
serious physical injury, disfigurement, extreme pain or 
mental distress or gross degradation • • •." The only 

A wife will not be deemed to have consented to her issue relied on by the st a tr; was that of "extreme pain ." 
husband's use of communily funds to pay his scparate Although that phra~e is not defined in the criminal code. 
debt or to have waived her right to reimbursement simply the court finds, commcntnry to the code indicutes that 
on the basis of her having signed tax returns containing "the right uf purcnts to use force Lo discipline their 
an interest deduction related to !ht: debt, the California d1ilun:n is m:ognizcd. sulljcL·t to cleJr ri::yuin.:mcnts not 
Court of Appeal, First District, rules. The wife appealed to cuuse p:.:rrnanr;nt injury ." Althot.:gh there were bruises 
from a divorce.judgment in which the lrial court found on th1: chiid's body for a few days after the incident , the· 
that the community was not entitled to reimbursement \court says, there was no rermanen: injury. and the only 
although a promissory note of S27,500 executed by the evidence of "extn:me rain" was th at lh:: child cried for 
husband and paid to his mothr;r. ostensibly to reimburse fin: minutes. Cons<.:yu1.:ntly, the force usi:d was not im-
her for scnding him to dental school , was not a comm uni- rrorer under thr; stat utc, the court conclt.:dcs . (State v. 
ty obligation. The wife claimed a right to reimbursement F .. 1\f.B .. Jr.; Del FumCt NcwC:.istlt:Cty. 10/ 2/80) 
under Culifornia Civil Code ~800(b) (2) on the ground 
that the sums involved were delibcrately misappropriuti::d 
to the exclusion of her community property interest. 
Since the triul court did find that the payments were not a 

CUSTODY - JURISDICTION - UCCJA 
JOSEPH E. H. Vf J.ane E. H. ·d Even l[~ugh a Fcnnsy vanra mullil.!r manage to kr;ep 
hr;r chi!J in :\!urylanJ fo r about a year.(l ong t:nuugh un-
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der UCC JA Section 3(a)( I) to ac4u-1re a new "home 
state" there). the Pennsylvania Superior Court holds that 
a Pennsylv~nia trial court pruperly took jurisdiction of 
ihe husb:rnd's petition to .have custody changed to him. 

' Though it accords special importance to the fact that 
there w:::s a prior Pennsylvania decr::e in the case, which 
the mother defied by destroying the husband's visitation 
before and by her move to ~1aryland, the appellate court 
supports the trial court's exe;cise of jurisdiction on 
grounds of greater UCCJA Section 2 (a)(2) "significant 
connection" between the child and Pennsylvania. The 
most important significant connection, to the appellate 
court. is the number of years the family resided in Penn­
sylvania before separation. Thus Pennsylvania's con-
1inuing jurisdiction is not separately invoked as a ground 
for supporting the lower court's entertainment of the 
case, but is simply counted as one of the several "signifi­
cant connection" factors. Finally, even though the lower 
court is held to have been right in assuming and exer­
cising jurisdictiori, the appellate · court does remand in 
order to give the mother's counsel more of a fair oppor­
tunity · to present her arguments. There is some doubt 
whether the procedure the court used below afforded her 
proper notice and othe aspects of procedural due process. 
(Joseph E.H . . v. Jane E.H.; Pa SuperCt, 12/5/80) 

PROPERTY - PROCEDURE - APPOINTMENT 
OF MASTER 

Vacating a lower court order appointing a special 
master to "determine the nature of the property whether 
community [or] separate.••• and to recommend an ap­
propriate division of such property and/or alimony," the 
Nevada Supreme Court declares the state's sta tu te re­
qu ires a finding of some "e:tceptional condition" before a 
master c:u:i be appointed. Although . the record showed 
the existence of family homes in Nevada and Color:ido, 
re::! property in Colorado and Florida, diversified stock 
•rn ncrship and miscellaneous assets including furniture, 
ti mt: certificates. and cash in banks, all totalling ap­
pr0.\im;:itdy S 1,009,000, the rnurt s'ays there was nothing 
ext raord inary about the divorce proceeding, and a 
reference to a master constitutes an unjustified delega- . 
tion of the court 's decision-making powers. Where, as 
here, the court says, the court made a general reference 
of nearly all the contested issues, ·giving the master 
authority to decide substantially all the issues in the case, 
:is well as to be the fact finder, the trial court's function 
becomes that of a reviewing court. "[T]his type of 
blanket delegat ion approaches an unallowable abdication 
by a jurist of · his constitutional responsibilities and 
liuties." the court concludes. (Russell v. Thompson; Nev 
SupCt, 11/19/80) 

SUPPORT - LEGITIMACY & PATERNITY 

Under Pennsylvania's 1939 criminal support act 
(repealed and replaced by 18 P .S. 4323 ), a father's 

. ( 
.. , 

obligation to make support payments 10 his illegitimate 
children terminates when the children reach age 16. 
However. the Support Act of 1978, 4:! Pa. C.S.A. 6i04, 
created an action fur civil support. Under this r.ew law, a 
civil support action must be brought within six years cf 
the birth of the child unless the putative father has volun­

·tarily con tr ibuted to the support of the child or has 
acknowledged his paternity in writing, iri which case the 
action may be brought within two years of any such con~ 
tribution or acknowledgement. Interpreting the new act, 
the Pennsylvania Superior Court, Philadelphia District, 
rules that payments made by a man under a criminal sup­
port order were voluntary, and that his acknowledgement 
of paternity in a written statement of guilt in the criminal 
proceeding prevented the tolling of the statute of 
limitations in the civil action. In l 962 the man pleaded 
guilty to charges of fornication and bastardy and neglect 
to support a bastard chiid. He was ordered to pay sup­
port to his infant twins until they reached 16. A month 
after the children's !6th birthday - August 1978 - he 
petitioned for suspension of the order. In December 

· 1978, the mother tiled a civil support action five months 
and six days after the .effective date of the J 978 act to 
protect her child support rights should the court grant the 
father's petition. The court did grant the father's petition, 
but it also decided that the children were entitled to sup­
port under the new law. On appeal, the father cor:tended 
that the civil support action was barred by the statute of 
limitations because his payments under the criminal sup­
port order were not voluntary. Before considering that 
argument, the court holds that rights created by the civil 
support act cannot be withheld from persons who only 
recently acquired those rights and who have not exercised 
them within the technical time constraints of the act. To 
make any' other determination would require people to 
adhere to a statute of limitations of which they had no 
notice and would deny the very purpose of the 
lccislaturc's creJtiun oi this action, the court savs. Turn­
ing to the l'ather"s arguments, t.he court reject; his con­
tention that the paymi.:nts were not made voluntarily. but 
under compulsion and external constraint. The criminal 
support paymi:nts were ordered subsequent to the 
father's vol!Jntarily pkading guilty and <>dmitting pater­
nity. and he made those payments absent any constraint 
until the children reached 16, the court reaSOJlS. 
M oreuver, the payments were made pursuant to the 
written statement or guilt. The court agrees with the trial 
court's holding that the father "acknowledged his pater­
nity in writing both at the time of his guilty pka and 
every month since when he has made the required sup­
port payments. Thus, this action is not barred by the 
swtute of limitations.'' (Norris v.· Beck; Pa SuperCt 
PhiladelphiaDist. 11/21 /80) 
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porting the seneral principle that tlil: mother usually 'is the 
better custodian for a child of tender vears. The mother also ad· 
vances the following arguments. T"f1ere is no contention or 
showing that the mother is an unfit parent: the Little Rock en­
vironment would be favorable for the rearing of Rex: the 

. willingness of Beverly to serve as the father's housekeeper may 
be only temporary and it is doubtful that the father"s sister and 
her husband would sacrilice their home and respective 
cmplovments in order to move in with the father: the father 
ordere·d the mother to make a choice between the home and her 
employment: the father "h.as gone from the extreme of drinking 
and carousing to being an absolute authority on morals" and 
the father's autocratic behavior would cause an emotional shock 
to Rex: the alienation of the older children from their mother 
was caused by the father; the father permitted Paul to have 
access to a letter from the mother's attorney, causing Paul to 
criticize his mother and to send her a religious tract; the two 
older children will be "out of Rex's life''. before Rex is JO; the 
mother may be permitted to take the child out of the state if it is 
in the best interests of the child; · · ·. · . . . 

In seeking to uphold the custody .decree of the trial court, the 
father cities authorities supporting the general principle that in 
the absence of exceptional circumstances children should not be 
separated. The father also cites authorities to the effect that the 
law may look with disfavor upon the removal of a minor child 
to another state. The father . also advances the followinp; 
arguments: Ontr. he has requested custody of all three children; 
he and his family are able to take· proper care of Rex: ir the 
mother gets custody Rex will spend his days in a day care center 
but if the father gets custody he will be at home in the care of 
rclatiYes: both older children love Rell and want him to live with 
them: the record will not support the mother's claim that he 
alienated the two older children from her; the mother admits 
that the father is a good husband, a good provider, and an ex· 
ccllent father: il was the mother who broke up the home: the in· 
frequency of the mother's correspondence with the older 
children, her failure to visit them, and her general lack of com­
munication with them cast doubt upon the depth of her mater­
nal instincts; the mother· told the father that if he were awarded 
custodv of Rex she doubted that she would ever come to sec him 
or· the "children any more. 

In In re Marriage of Shepherd, 588 S.W. 2d 174 (Mo.App. 
1979), in a situation where both parents were working, this . 
court sard: '"If the mother is employed and ~one from the home 
as is the father and has no more part in training and helping in 
the child's development than the father and if everything else is 
equal, she has no better claim for custody." 

The trial court had the dutv to determine custodv in accor­
dance with the best interest o( the ckild, §452.375 RS Mo 1978. 
and to consider "all relevant factors," including those 
enumerated in the statute. 

What custody arrangement was in the best interest of Rex? 
That is the issue which confronted the trial court with respect to 
the portion of the decree under attack bv the mother. The ques­
tion is easy to state and very difficult to answer . . Under the stand· 
ard uf appellate review stated in the forepart of this opinion, 
this court has no firm belief that the trial court's solution was 
wrong. The mother's appeal has no merit. 

On his cross-appeal the father contends that the trial court 
abused its di.;.:retion by foiling to require the mother to con-
1ribute to the support of the children. At the trial the father 
testified that in the e\'ent the court should award him custody of 
all three children he would not ask that the mother be ordered 
10 contribute to their support. In dividing the principal marital 
asset, the equity in the home place, the trial court awarded 2/3 
uf the equity of S~2.000 to the father and I /J to the mother. 
~either side offered any evidence with respe-.:t to the amount 
n:quirt"d for the rc:asonable support of any of the children. Under 
!ht" foregoing circumstances it cannot properly be said that the 
trial court abused its discretion in failing to order the mother, in 
ihe \iriginal degree. to contribute to the support of the children 
during that period when they arc in the custody ·of the father. 
Sc.:e D.L.C. v. L.C.C., 599 S.W.2d 623, 625 (Mo.App. 1977). 
The father's appeal has no merit. The judgment is affirmed . 
[End Tt'xt) -Flanigan, J. · 
(ljaml."s \. ljamt>s: ,\lo C"tApp SDist, 1/13/ 81) 

. ( . . 

LUSTIG V. ' ~JSTIG: 

ORDERING JOINT CUSTODY OVER 
OBJECTION 0.K.; UCCJA POINT DECIDED 

Non-home stare with "connecrions" has 
jurisdiction under UCCJA . 

One of those rare decisions ordering joint custody over 
the objection of one parent is affirmed by the Michigan 

. Court of Appeals. A Michigan father kept his son after 
visitation and moved against · the · California-residing 
mother for a custody change. Though the .trial of the 
custody issue focused on the sexual liberality of the 
remarried mother's new household, the appellate court 
does not seem overly distracted by it as it carefully ex· 
amines the question of best interest. 

Michigan has an unusual statutory provision listing all 
the components of best interest and requiring a court to 
consider and make findings on each one. Since the father 
sought a mod.ilication, the Michigan statute requiring 
clear and convincing evidence that a change is in the 
child's best interest applied. However, Michigan statutes 
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also h;m: an especially strong provi:.._11 n:quiring the af-
lirmance of trial judges' custody decisions unless they are 
\·ery crronc:ous. Examining trial court treatment of e;!ch 
of the issues, the appellate co:Jrt decides that the joint 
custody decision is unassailable. It ·was proper for the 
court to go into the sc::wal matters along with evidence on 
all the other pertinent f~ctors. 

Nor was it wrong for the trial court to take jurisdiction 
under the: Uniform Child Custody Jurisdiction Act. This 
particular boy had maintained strong "significant con­
nections" with Michiean after his mother removed him 
to California. They ;re sufficient to support Michigan 
jurisdiction under Section 3(a)(2) of the UCCJA even 
though it is not the home state. Factors are the father's 
Michigan residence, the boy's physical presence, his ex­
amination by a .Michigan psychiatrist, his brother's and 
grandparc:nts' Michigan residence, and the child's 
Michigan preference. 

The mother argued forum non convenic:ns under 
UCCJA Section 7, but the appellate court points out that 
this is a discretionary determination for trial courts. The 
fatt that the mother appeared and put on voluminous 
testimony indicates it could not have been too in­
convenient. The court adds the observations that in a case 
like this any forum is going to be inconvenient for 
somebody, and that the mother apparently is quite a 
traveler anyway. (Lustig v. Lustig; 8/28/80, released 
12/9/80) 

Digtsl of Opinion: In the 1972 Michigan divorce the mother 
was given custody of the two boys. A 1972 consent order gave 
her permission to move them to California, and a 1978 consent . 
order changed custody of Joshua to the father. In 1979, while 
Jeremy was visiting in Michigan, the father moved the local cir- · 
cuit court for a change of Jeremy's custody to him. The mother 
appeared. in order to contest 1t and argued that California 
should decide the case under the UCCJA because Michigan 
was an inconvenient forum. After a verv long trial the court 
ordered that the parents should have joint legal custody of both 
children, and that the physical custody of Jeremy be altered 
between them from year to year, with the matter reviewed after 
about two years if either party should wish. 

[Trxr) In his motion for temporary custody, plaintifT alleged 
that defendant permitted Jeremy to come into contact with sex­
related objects in the custodial home and was often left alone 
when the defendant went on vacation. Defendant stated that · 
there were two Flasher dolls in her home (male and female), 
which had been given as gag gifts at an adult birthday party for 
her husband, Mr. Habif. Defendant stated that Jeremy would 
not have had an occasion to come into contact with these things 
since they were kept in a closet . Joshua, the older child [a~e 14 ), 
viewed these items when he was visiting California m the 
summer of 1979. 

Defendant testified that she and her second husband, Mr. 
Habif, had vacationed in Tahiti in 1976. Thev took slides of one 
another; the defendant was naked from the· waist up and Mr. 

·Habif was nude. Defendant stated that these slides were ac· 
cidentally shown two years later during a family viewing. When 
this occurred. defendant indicated that she quickly removed the 
slides from \·iew. Defendant also admitted that she and her hus­
band smoked marijuana in the privacy of their bedroom. [End 
Te:cr) 

They also admitted they had taken five or six vacations 
without the children, but said they had taken three vacations 
with them. 

As to the effect of depriving Jeremy of the California therapy 
he was getting, a California psychiatrist testified that he should 
continue therapy for a year, but admitted on cross-examination 
that the psychologist doing the therapy in California had said 
four to six months wou ld be enough. A Michigan psychiatrist 
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said the onlv treatment Jen:mv needed was education. and his 
and third grade teacher testifi~d that he had sufficiently over· 
come dyslexia to be plac::d back in a normal <.:la~room . · 

The court decided in McDonald V , McDonald. 253 NW2d 
678, 4 FLR 2540 (l97i), that the UCCJA Section 3 jurisdic· 
tional determination requires that the state with the most 
~ignificant contacts have jurisdiction - i.e., that the rule is one 

,of " maximum contacts" rather than minimum contacts. 
[Text) It must first be determined whether the court had 

juri ~dic:ion to hear tMe c:ise. In the case at bar, the following 
factors weigh in favor of the court taking jurisdiction of the 
case: (I) plaintiff resided in this state; (2) Jeremy was physically 
present in this state visiting his father at the time of the 
proceedings: (3) Jeremy had seen Dr. Fischoff, a Michigan psy­
chiatrist, who mad~ a report about his observations of 
Jeremy; (4) Jeremy's brother ::nd p.'.lternal grandnarents reside 
in Mich igan: and (5) Jeremy had expressed a prderence to stay 
in the State of Michigan. 

Arguably the aforementioned tics of the parties and their 
child with the State of Michigan do not constitute maximum 
contacts with Michigan so as to confer jurisdiction on the 
Michigan court . California was Jeremy's home state for seven 
years. Jeremy's mother and maternal grandparents live in 
California. Medical and school records of the child arc located 
in California. Jeremy's invoh·ement in special educational 
programs, due to his learning disability, occurred in California. 

We conclude that the lower court was authorized to act under 
MCL 600.653(l)(b); MSA 27A.653(1 )(b), because Jeremy and 
his father have a significant connection with the State of 
Michigan and there was available in Michigan substantial 
evidence concerning the child's present or future care. [End 
Text] 

The forum non com•eniens determination under UCCJA 
Section 7 is- discret ionary with the trial court, and under 
Michigan law, abuse of discretion is a standard not easily 
satisfied. 

[Text) It should be noted that aside from the factors listed in 
subsection (3) of the statute, inquiries into what would be con­
venient to the parties and pose a hardship to the defendant arc 
pertinent in determining the appropriate forum. In the. case at 
bar, all the parties would be inconvenienced no matter what 
forum was selected to resolve the dispute between the parties. In 
a proceeding of the nature herein, the parties are in­
convenienced greatly even if all the parties are located in the 
same forum . Past activities of the defendant-mother indicate 
that long distance tra\·el has been a frequent, rather than a rare. 
occurrence. As far as cost of the proceeding is concerned, it is 
noted that the trial court ordered the plaintiff-father to pay sub­
stantial attorney fees and costs for the benefit of the defendant· 
mother. Numerous witnesses were called, either 1>7rsonally or 
by deposit ion, in a lengthy court proceeding with each side 
appearing to have a full opportunity to present its side of the 
case. The defendant was not prejudiced by litigatin~ the case in 
this state. The court did not abuse its discretion in retaining 
jurisdiction of the case. 

The Child Custody Act of 1970, specifically. MCL 722.23; 
MSA 25 .312(3), and GCR 1963, 517.1 require that the court 
make findings of facts as to what custodv determination will be in 
the child's best interests. The trial court made specific findings 
of fact in support of the custody change. 

A child's best interest is the guiding factor in child custodv 
disputes. In determining custody the court must consider afl 
factors spe<.:ific:d in MCL 722.23; MSA 25.312(3), which proYides: 
· "Sec. 3. ' Best interests of the child' means the sum total of 

the following factors to be considered, evaluated and deter­
mined bv the court: 

"(a) The love, affection and other emotional ties existing 
between the competing parties and the child. 

"(b) The capacity and disposition of competing parties to 
give the child love, affection and guidance and continuation of 
the educating and raising of the child in its religion or creed. if 
any. 

"(c) The capacity and disposition of competing parties to 
provide the child with food, clothing, medical care or other 
remedial care,,1ecognized and permitted under the laws of this 
state in lieu of medi_cal care, and other material needs. 
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.. (d) The lc:n~th of time the chuc- has lived in a stable, 

~Jti~fa~·tory em:minment and the desirability uf maintaining 
continuitv. · 

.. (e) The prnnanence, as a family unit, of the existing or 
rrur-0scd custodial home. 

.. (f) The moral fitness of the competing parties. 

.. ll!) The: mental and physical health of the competing part!es. 

.. (h) The: home:, s..:huol and curnmunity record Llf th:: child. 
"(i) The: reasonable preference of the child, if the court deems 

the: child to bi: of sufficier:it age to express preference. ··ui Any other factor considered by the court to be relevant to 
a particular cJ·1ild custody dispute." 

The Act also provides that, after weighing these factors, the 
trial court shall not change the established custody of the child 
unless clear and convincing evidence is presented that the 
change is in the best interest of the child. MCL 722.27(c): MSA 
~5 . Jl2(7)(c). • • • In addition, the act provides: "Sec. 8. To ex­
pedite the resolution of a child custody dispute b.y prompt and 
final adjudication, all orders and judgments of the circuit court. 
shall be ·affirrned on appeal unless the trial judge made findings 
of fact against the great weight of evidence or committed a 
palpable abuse of discretion or a clear legal error on a major 
issue." MCL 722.28; MSA 25.312(8). • • • 

In the case at bar, the court ordered that the parties were to 
han: juint leg:.d ..:ustody of Jeremy. A review of the court's find-. 
ings and the: e\·idt:ncc presented is necessary to sec whether 
plaintiff met the burden of proving by clear and convincing 
evidence that a change of custody was in the best interest of 
Jc:rcmv. No issue has been raised regarding the joint legal 
custody of Joshua. • • • 

The court, in its findings of fact, discussed the ten factors 
enumerated in §3 of the Child Custody Act in making its 
custody modification. The court found that the parties could 
equally provide Jeremy with the factors to be considered in sub­
sections (a) and (b) of the statute. In discussin~ subsection (c) of 
the statute, the court found that the parttes could equally 
pro\·ide Jeremy with food, clothing and medical or other 
remedial care. In addition, while the court indicated that 
Jeremy was progressing and was treated well in a good program 
for the boy 's learning disability, provided through the efforts of 
the defendant-mother, the court questioned the need for, and 
1ype of, psychological therapy received by- the boy. 

In regard to subsection (d), the court found that the parties . 
were eqoal. In discussing this factor, the court did not consider 
the fact that Jeremy's home for seven years had been in Califor­
nia. The reason for this could be that tn the past the parties had 
i;ooperated in arranging · the child's vacations and plaintiffs 
visits. 

In discussing subsections (e), (I), and (g), the court found the 
parties equal. At least for the purpose of the goal to be achieved 
herein, to resolve the custody dispute in the best interests of the 
child. the matters concerned with moral conduct were properly 
handkd by the court. It would serve no purpose to glorify so­
called past transgressions in behavior which, hopefully, wiJI not 
reoccur in,the future . The court then went on lo disc11ss subsec­
tion (i), regarding the preference of the child. The court stated 
that , generally, Jeremy's preference was to live in Detroit so he 
could live with his brother, Joshua. The court also noted that . 
Jeremy would like to live with both parents if he could. 

The trial court then went on to discuss other factors relevant 
to the custody dispute, as per subsection (j) of the statute. 
r\lthou(;!h defendant contends that some of the court's obser­
vations~ were improper and not based upon direct evidence at 
trial, the court considered factors relevant to the particular dis­
pute as well as recognizing and being sensitive to the attach-
ment of Jeremy to his brother. • • • , .. 

The court's findings were in most respects proper and sup­
ported by the record . The record reveals that a change of cir­
cumstances had occurred since custodv was originally granted 
10 the defendant. Joshua, Jert:my's brother, had moved to 
Detroit and was living with his father. Jeremy's preference to be 
with his brother and the reasonableness of this preference was 
nol onlv the main issue at trial, but was the main circumstance 
C;)nsidc.red by the court. In light of thest: facts, the court's deter­
mination to mudify custody was based on clear and con vincing 
C\' idence. • • • 

( 
'- -

While the court must consider all the factors specified in 
MCL 722.23; MSA 25 .J 12(3) in dcc idin~ what is in the best in· 
terests of the child, such dc:term ination 1s much more difficult 
th:in merely tallying run~ . hits, and errors in box score fashion 
following a baseball game. Interpreting hits, runs and errors in 
the battle of life is much more complex. The trial court during 
this proceeding had an opportunity to sec and hear the 
witnesses, to obsi:rvc their demeanor, attitudes oind reactions. as 
well as to weigh the evidence and deter.mine credibility. The 
findings of fac1 fully support the court's determinat ion . Ad­
ditionally, seasoned judicial judgment, while not always spelled 
out in . precise, appropriate words or punctuation marks, often 
speaks clearly and loudly through the result reached. 

The trial judge did not make findings against the great weight 
of the evidence and did not palpably abuse his discretion. There 
was clt:ar and convincing evidence to support !he determination . 
of the lower court. [End Texr] -Cynar, J. 
(Lustig'· Lustig; Mich CtApp; 8/28/80, released 12/9/80) 

COURT APPROVES JOINT LEGAL CUSTODY, 
VOIDS JOINT PHYSICAL CUSTODY ORDER 

Michigan court distinguishes and defines joint 
legal and physical custody in context of one 
parent's unwillingness to comply. 

The transfer of physical custody of children from one. 
parent to another on alternate weeks is, in the Michigan 
Court of Appeals' view, comparable "to the travel of a 
tennis ball back forth from one side of the tennis court to 
the other."Concluding that such movement of the children 
is not in their best interests, the court reverses a trial 
court's order that commanded such a weekly swap of 
physical custody bet ween di vorced parents. 

The court points out that there is a difference bet ween 
joint legal custody, which is concerned with making 
decisions that significantly affect the life of a child, and 
joint physical custody, which is concerned with the child 
living with the parent. \Vhile joint, or altc:rnate. physical 
custody may have its problems even when one of the 
parents is not embittered, the court observes. joint legal 
custody has much to recommend it. The effect of award· 
ing lt!gal custody to one parent can be to deprive the 
other parent of sharing in decisions rcbting to the child's 
education, dental and other health care, and other 
decisions in the life of the child. 

Dissenting Judge Beasley argues that joint custody is 
not a viable alternative lo custody in the mother or 
custody in the father. When one parent in good faith does 
not believe that joint custody will serve the best interest 
of the child.it should not be awarded, he says. The dissent 
adds that although fault no longer is relevant to divorce, 
it was relevant to custody in this case, where the cause of 
the divorce was the father's expressed preference for 
another woman. (Wilcox v. Wilcox: 9 /I 5 /80, released 
12/9/80) 

Digest of Opinion: The parties were divorcc:d after 11 years 
of marriage. They had a son from their marriage and a 
daughter from the mother's first marriage. The father adopted 
the daughter. A primary reason for the divorce was the father's 
involvement wi th another woman . After the parties filed for 
dirnrce, the court ordered joint physical custody pending judg­
ment. The judgment of divorc:.: ordered that cusicdy would be 
in both parenis jointlv, that the parenls either exchange 
physical custody weekly'or agree to an alternative arrangement. 
and that tlJ.gv communicate with reference to any school, social, 
or other actiYit ies affi:ct ing the interests of th: children . 
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urdc:r the family to stay together. The child argues that com­
pc:lling the father to visit now will make him love: her and that in 
time: his visits will become voluntary . This may or may not oc· 
cur, but in any evc:nt, it is not up to the court to make such a 
decision. 

California crt!ates in a parent a right and a privilege to visit 
the 1:hild . This right is not, however, reciprocal. The child has 
cite<l many cases from California and foreign jurisdictions in 
which \'isitation has been compelled, but such compulsion was 
made on behalf of a parent, not a child. 

The child urges this court to create '1 reciprocal right in 
children to order visitation and relies on Stanley v. lllinois, 405 
U.S. 645 (1972), for that proposition. Stanley recognized the 
constitutional rights in the unwed father to his natural children. 
The court, however, did not decide whether the right is 
rec!proci!I in the child, and such a conclusion does not naturally. 
1101\. The Equal Protection Clause provides that unwed fathers 
and w·cd fathers must be treated equally. The same applies lo 
children, reprdle~s of the marital stiHus of their parents. 
Ho11c:1·c:r, it has not been interpreted by any court to mean that 
the parents and the chiidren ha"c: the same rights. -King~ley, 
Acting P.J. 
(Louden '· Olpin; Calif CtApp 2dDist, 4/30/81) 

NO DEPENDENCY EXEMPTION ALLOWED 
FOR CHILDREN IN FOSTER HOMES . 

Appeals court disallows exemption under 
Section 151 of Internal R~venue Code. 

The U.S. Court of Appeals for the Fifth Circuit up­
holds the decision of the U .S . Tax Court (6 FLR 2431 ), 
and rules in a per curiam opinion that a couple whose 
children lived in foster homes are not entitled to 
dependen~y exemptions under Section 151 of the InternalV 
Revenue Code, even though the husband's estate may be 
liable to the state of Florida for its payments for foster 
care. The state, through its Department of Health and 
Rehabilitative Sen·ices, and the federal government, 
through the Social Security Aqministration, were the 
only source of support for the five children. 

The taxpayers argued that because the husband's es­
tate will be liable to Florida for state expenditures for the 
children's foster care, the state''s public support payments 
should be treated as having been received from the tax­
payers . Rejecting that argument, the court holds that 
only support "received" from the taxpayers during the 
ta., year may be considered in determining whether they 
furnished most of the children's support. (Gulvin v. 
Com'r, 5/1/81) 

Digest of Opinion: {Text] Taxpayers appeal from the Tax 
Court's decision disallowing their claimed dependency exemp­
tion for the 1973 tax year for live of their children who lived ill 
foster homes. The key question for an income tax deduction for 
a dependent child is whether over half of thi:: child 's support l•as 
rec( ived from taxpayer. Taxpayers contend that, although the 
state is pa)ing for their children's foster cure:, the husband's es­
tate will be liable to the state under Florida Jaw for such state 
expenditures anci therefore the state's public support payments 
should be treated as having bt!cn received from the taxpayers. 
The Tax Court did not thir.k so. Neither do we. 

Section 151 (a) and (e) of the l nternal Revenue Code of 1954 
grams a t:ixpayer an exemption, allowable as a deduction, for 
e:ich dependc:r.t. A dependent includes a son or daughter of the 
taxpayer "over half of whose support, fur the calendar year in 
which the tauble year of the la \payer begins, was received 
from the ta.,payer." J.R.C. §152(:i)(I). Welfare payments or 
other types of public assistance payments received by a claimed 
dependent do not constitute support furnished by the taxpayer. 
Sc:c Lu11cr v. Commissioner, 61 T.C. 685 (19i4), affd per 

( 

curiam, 514 F.2d 1095 (7th Cir.), cert. denied, 42J U.S. 931; 96. 
S.Ct. 283, 46 L.Ed.2d 260 (!975); Donner v. Commissioner. 25 
T.C. 1043 (1956). 

The pJrtics have stipulated that during I 973 the State of 
Florida through the D:;><?rtmcnt of Hcaith and Rehabilitati~·e 
Services and the Federal Government through the Social 
Security Administration were the sole source of support ior 
these five children. 

Even if Mr. Gulvin's estate is poten tially liable for the 
amount of the state's payments, such liability should not be 
regarded as support having been "received" from the taxpayers. 
Although we have been cited nothing but Tax Court cases for 
the propositions asserted by the Government, we think them 
sound and follow the Tax Court precedent on these points. 
Something more than an unfulfilled duty or ob!i~ation on the 
part of the taxpayer 10 support his children is required to satisfy 
the support requirements of the l ntc:rnal Rev:nuc Code. 
Donner v. Commissioner, 25 T.C. 1043 (1956). Only sup;:>ort 
"received" from the taxpayer in the year for which the 
dcpendei:cy e:'(emption is claimed may be considered in deter­
mining whether over half of a child's support was received from 
the taxpayer. McKay v. Commi$sioncr, 34 T.C. 1030 (1960). 
Reimbursement of a third party by the taxpayer in a later ycu 
for amounts expended by the third party in an earlier year on 
behalf of the t::xp<1ycr 's child is not support "received" by the 
child from the ta:r:payer and provides no ba.sis for the allowance 
of a dependency exemption in the earlier year. See Donner v. 
Commissioner. 25 T.C. 1043 (1956). See also Casey v. Com­
missioner, 60 T.C. 68 (1973). 

Since the taxpayers did not contribute more than 50 pcrccni 
of the support of1heir five children who livc:d in foster homes in 
1973, the Tax Court properly held they were not entitled to 
claim a dependency deduction for any of those live children. 
{End Text) -Per Curiam 
(Guhin '· Com'r; CAS, 5/1/81) 

Motola v . Motola: 

CHILD'S SIX-MONTH ABSENCE DOESN'T 
END COLORADO CONTINUING JURISDICTION 

Connecricut /rial court defers ro earlier 
·Colorado custody order under UCCJA, but 
gives temporary emergency sta)'. 

The Superior Court of Hartford, Connecticut, looks at 
what it considers two competing lines of interpretation 
under the Uniform Child Custody Jurisdiction· Act and 
rejects the idea of a best-interest exception to the UC­
CJ A's lirm rule of continuing jurisdiction. This means· 
that the court enforces a prior Colorado custody decree 
over the objection of the mother, who now has the 
children in Connecticu t. Neverthdess, to protect the 
welfare of the children, the court gives the mother tem­
porary custody for the next 30 days so that· she can 
appeal to the Colo.rado courts for a ruling that these 
children's weifare should instead be decided by judges in 
Connecticut. 

The mother argued that the prior Colorado order giv­
ing the husband custody should not be effectuated for 
sever:!! reasons. Evidence concerning the children is 
available in Connecticut, and she argued that their best 
interest is served by adjudicating their custody where 
they live. She also contended that the links with C0lorado 
that supported its continuing jurisdiction had dissipated, 
that Connecti:::ut had become the new "home stale," and 
that continuing jurisdiction conside rations must bow to 
an O'.'erall best-interest purpose or the Act. 

The court rejects all of these arguments, along with the 
line of cases that it sees as adopting the idea of a 
trans~·endent best-interest exception. The court points 
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out that the Colorado connections surely have not dis­
sipated. since the husband continues to live there. 

~(Motola v. ,\fotola, 5/7/81) 
Digl!st of Opinion: The mother moves this court to modify a 

Colorado custody order and give her custody, while the defc:n­
r dant father asks that . this court enforce the Colorado order. 

[ TC"."t) Plaintiff and defendant married in Connecticut in 
1969. They mo~·ed to Colorado in 1976. Plaintiff initiated an 
action in .... 1arch 1978 for dissolution of the marriage. In 
Sc:ptember 1978 plaintiff, having been granted a pendente lite 
order for ;;ustodv of the two minor children, returned to 
Connecticut and has resided in this state with the children until 
the present time. In August 1980 the Colorado court dissolved 
the marriage and granted custody of the children to the defen­
dant. One child was born May 2, 1974, the other August 19, 
1977. . 

Defendant and his counsel, an.d plaintitrs counsel, were pre­
sent at the Colurado proceedings. [End Text] 

Defendant father argues that this court is powerless to 
modify the Colorado order unless it is demonstrated that 
Colorado no longer has UCCJA jurisdiction. 

{Text] Plaintiff contends that this fact situation is not one 
which violates the philosophy of the UCCJA in that the 
children were not abducted for the purpose of seeking a friendly 
forum: that the Colorado decree is not entitled to full faith and 
credit; that Colorado has lost jurisdiction with respect to the 
issue of custody; that Colorado is an inconvenient forum; and, 
that it is in the best interest of the children that custody be 
determined by the state of Connecticut. • • • · 

Defendant continues to reside in Colorado thereby reinfor­
cing his claim that the Colorado court continues to have 
jurisdiction. . 

The UCCJA was designed to bring some semblance of order 
into the existing chaos. In order to do so, the Act had to go 
further than simply codifying the principle of recognition of 
ou1-ol~sta1c custody decree.s. It had to strengthen the con­
tinuing jurisdiction of the state of initial decree; it had to in­
sulate that jurisdiction from out-of-state interference; in other 
"urds, it. had to bestow legal effect upon that continuing 
jurisdiction which operates beyond the state borders. Interstate 
Custody: Initial and Continuing Jurisdiction by Brigitte M. 
Bodenheimer, Family Law Quarterly Vol. XIV, Number 4, 
Winter, 1981, page 214. • • • 

Plaintiff argues that Colorado has lost jurisdiction because it 
is an incom·enicnt forum. Plaintiff claims that the children and 
muther are present in Connecticut so that there is substantial 
e~· idence concerning the future care and training more readily 
available here. Connecticut General Statute Section 46b-97 
clearly states that the determination of the · more convenient 
forum is to be made by the court which has jurisdiction under 
1he UCCJA to make an initial or modification decree. 
Colorado continues 10 have jurisdiction therefore, it is that 

• c:ourt, upan application, which would make the determination 
concerning the more convenient forum. . 

Plaintift further argues that Colorado has lost. its jurisdiction 
and Connecticut has gained jurisdiction because the children 
have resided in Connecticut for more than six months and it 
would be in the best interest of the children for Connecticut lo 

. assume jurisdiction. 
It is ·true that the children have continuously resided in 

Cunnecticut wilh their mother for a period of eighteen months. 
Under the definition section of the UCCJA, Section 46b-92(5), 
"Home State" means the state in which the child immediately 
preceding the time involved li\'ed with ... a parent ... for at 
least six consecutive months. • • • · 

Under this interpretation the child would have established a 
new home state thereby giving Connecticut jurisdiction and ter­
minating the Colorado jurisdiction. 

This reasoning would allow for a ~·hange of jurisdiction every 
time the child lived with a parent in a state for a period of six 
months. Child snatching and child hiding would be encouraged 
in a forum searching journey which could result in constantly 
changing or. even worse. concurrent jurisdictional chaos. 

In keeping with the purpose of the UCCJA the orit?inal court 
of jurisdiction should maintain its jurisdiction unless c!I parties 
have lc~t the state and a new home state is established. 

The remaining argum::nt of plaintiff is that it is in the best in· 
tc:rc$t of the children that Connecticl!t assume jurisdiction to 
modify the Colorado order of custody because: it v.ouhi be 
detrimental to the children, who have: not sec:n the dc:fc:ndant in 
eightee:i mor.ths, to be .given over to a stranger without a full 
hearir.'e in lhe place which has become their new home. The 
purpose of the UCCJA is lo legally make a reality what is in the 
best interest of the child. 

There are many cases which follow this philosophy set forth 
in the case of Settle v. Settle, 276 0 R. 759, 556 Pa. 2d 962, 3 
FLR 2256. In that case it is said that the two principal purposes 
of lhc UCCJA arc lo discourage forum shopping and .to protect 
the best interest of the children. It further argues that a close 
reading of the Act discloses a schizophrenic attempt to bring 
about an orderly system of decision and at the same time to 
protect the best interest of the children who may be immediate· 
ly before the court. Settle concludes that when put to the lest of 
a factual situation presenting an irreconcilable conflict between 
those two interests, the court should read the Act as making 
predominant the best interests of the children before the court. 

Other cases have, faced with difficult decisions involving the 
best interest of the children followed the Settle philosophy. 
Ross v. Grubs 47 OR. App. 631, 614 P.2d 1225, [6 FLR 2823); 
Siegel v. Siegel, 7 Fam. L. Rptr. No. l 5._ p. 3009; Ehr v. Ehr. 
77 Ill. App. 3d 540, 396 N.E. 2d 87, [6 FLR 2127]; Moore v. 
Moore, 379 So. 2d 1153 (La. App. 1980). 

The children in Connecticut arc very young and have not seen 
their father, the defendant, in a long time. To them he is a 
stranger. To remove the children from their mother and from 
their familiar surroundings without a significant probabilitv of 
future stability would not be in the best interest of the children 
and in the years to come, most probably, not in the best interest 
of their custodial parent. To allow the philosophy expressed in 
Settle to become ·the law would erode the foundation of the 
UCCJA and result in the destruction of the concept -of con­
tinuing jurisdiction and the stability and orderliness which ac­
companies it. 

This court turns to Colorado which h2s continuing jurisdic­
tion in this case for guidance. Colorado has held that when a 
foreign court has jurisdiction the . Colorado court cannot 
modify an e.~isting custody degree. It has further held that in an 
emergency situation such alleg;uion does not confer upon the 
court the power to modify. but under the doctrine of parc:ns 
patriae, the court would have the power to grant a temporary 
order to protect the child present in the state. In ~ Custody of 
Thomas, 36 Colo. App. 96, 537 P.2d 1095. Colorado has also 
held that if there are sii:nilicant facts present which raise a 
genuine concern for the child's welfare it may be/roper for the 
court under its equity powers to permit the chi! to remain in 
the temporary custody of a parent pending further action of the 
foreign court. Fry v. Ball, 544 P.2d 402 (Colo. 1975). 

The Connecticut court is concerned that removing these 
young children without the Colorado court having an oppor­
tunity to review timely custody studies and without the 
Colorado court having the opportunity to decide the mere con­
venient forum in accordance with the UCCJA would result in a 
discontinuity of environment (This term and reasoning is used 
by James M. Hult in his article "Temporary Custody Under 
The Uniform Child Custody Jurisdiction Act: Influence 
Without Modification" 48 University of Colorado Law Review 
603.) for the children and not be in their best interest. 

It is therefore ordered that temporary custody of the minor 
children remain in the plaintiff for a period not to e;i;ceed thirty 
days in order to enable the plaintiff to tile for a modification of 
the custody decree in the Colorado court and re.qucs.t the 
Colorado court to determine if Colorado or Connecticut 1s the 
more convenient forum for such modilicaiion motion to be 
heard. All proceedings in this court arc continued for .a period 
of thirty dars . {End Tt'xt] - Hennessy. J. 
(Motola v. l\totola; Hartford Conn SupcrCt, 5/7/81) 
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and docs not !.erve the concern for providing adequate medical 
information that lies at the heart of th: informed consent re­
quirement. Second, requiring women seeking abortions to read 
this information may cause many of them emotional distress, 
an:itiety, guilt. and in some ca~.::s increased physical pain. Third, 
the fetal description presents information that most, if not di, 
woman understand before'rcceiving it. Therefore, this require­
ment imposes dear burdens on a fundamental right by presen­
ting irrelevant and potentially prejudicial information. Accor­
dingly, a preliminary injunction should be issued as to the 
24-hour waiting period and the requirement that the consent 
form contain a fetal description. -Coffin, C.J. 

Disstnling in part: The requirement that the consent form 
contain information concerning the stage of fetel development 
does not unccnstitutionally burden the abortion decision. · 
-Campbell, J. 
(Planned Parenthood League or Massscht!!etts '· Bellotti, 
CA I, 2/9/81) . 

Parks v . . Parks: 

UCCJA SECTION 8 "WRONGFUL CONDUCT" 
PROVISION IMPROPERLY APPLIED 

Only forum-shopping unilateral removals 
meant; court can't decline jurisdiction and 
decide n:erirs; substantive custody factors 
court can't ignore. 

A useful gloss on Section 8 of the Uniform Child 
Custody Jurisdiction Act, concerning "jurisdiction 
declined by reason of (parents') conduct," is provided by 
the Pennsylvania Superior Court. A trial judge should 
not have applied it against a mother who unilaterally 
took her child back to Georgia, the court says, since she 
came back to Pennslyvania to litigate the matter . Section 
8 is only concerned with those parents who "child 
snatch ... in order to better their position in custody litiga­
tion. 

Nor was it at all logical or lawful, the appellate court . 
says, for the trial judge to declare that he was declining 
jurisdiction because of the Georgia mother's conduct, 
and then go on to decide the custody issue in the Penn­
sylvania father's favor. Neither the . UCCJA nor the 
Pennsylvania intrastate statutory counterpart authorizes 
this action. · , 

Finally, the judge decided the stubstantive .issue in an 
un<!cceptable way, ignoring the factors that must be con­
sidered in the "penetrating and comprehensive inquiry" 
thal a custody case requires. It did not consider the 
fitness of the graridparents who would be caring for the 
child while either parent worked, and did n.ot consider the 
living environment that the mother offered . In fact, it 
pl:lced great reliance on the attrncli\'eness of quarters the 

. father nu longer lived in when the case was tried. It plac­
ed great emphasis on the fact that the mother had volun­
tarily relinquished custody to the father by signing an 
agreement that he admits he tricked her into signing 
without reading. The court specifically states that while it 
deplurc:s child snatching generally, this last fact is one of 
the "considerable mitigating circumstances to lessen the 
culpability" of the mother's conduct here. (Parks v 
P:irks . :!i!J/81) 

Digest of Opinicn: The couple separated and divorced in 
Pcnnsyh·ania in I 976, gi~·ing the mother custody of Becky by 
sc:p:uation agreement. In 1977, Mrs. Parks moved to Georgia 
10 live with her aunt and uncle, takil}g Becky. After summer 
vi>itatiun in 1978, the parties agreed Becky should stay in Penn-

sylv:in.ia because that state would let her start first grade im­
mediately and Georgia, which would not, would nevertheless let 
her start second grade the next year if she had finished first 
grade. 

[Texr] In September, just before school began, Mrs. Parks 
visted her daughter in Kennett Square and, at the end of her 
stay. prepared to re!urn to Georgia. As her former husband 
dn.••e her to the airport, he showed her, for the first time, a 
document he had prepared relating to custody of Becky. The 
parties had previously discussed this new agreement and Mrs. 
Parks, thinking the agreement only granted temporary custody 
to her husband for that school year, readily signed the paper. In 
reality, this document established permanent custody of Becky 
in her father. · · 

During the subsequent school year, Becky lived with her 
father in his one-bedroom apartment in Kennet Square. Mrs. 
Parks travelled to Pennsylvania three limes to visit her daughter. 
On July 15, 1979, during the fourth and final visit, the parties 
had a confrontation [which] ended with Mr. Parks ordering his 
former wife out of the apartment and expressing his intent that 
she never see Becky again. Mrs. Parks spent the night at her 
mother's home nearby. 

The next day, Mr. Parks took Becky to the home of his sister, 
Donna Ifert, while he went to work. Mrs. Parks dropP.ed by to 
take Becky to her regular swimming lesson and, following a 
phone call to Mr. Parks, Mrs. ltcrt released Becky to her 
mother . Mrs. Parks proceeded immediately to consult legal 
counsel, whereupon the instant petition to establish custody was 
filed on her behalf in the Court of Common Pleas, Chester 
County. The appellant-mother then returned with Becky to 
Georgia. Hearings on the petition were held on August 14 and 
15, 1979. The followi ng day the court entered an order dismis· 
sing the mother's petition for lack of jurisdiction, citing "the 
Uniform Child Custody Jurisdiction Act, 11 P.S. §2309(a), and 
the Commonwealth Child Custody Jurisdiction Act, 11 P.S. 
§2409(a)." R.R. iva. The court's order also stated that custody 
shall be with the father. An opinion in support of the order 
followed in which the court again stated it denied jurisdiction, 
citing the Uniform Act, and then proceeded to the merits to es­
tablish custody in appellee. This appeal ensued. [End Text) 

To the e:ittent that the trial court - which in fact exercised its 
iurisdiction · - was relying on UCCJA Section 8 (Section 
'2309{a)( I 1 P.S.)) to deny jurisdiction, that was error. 

(Tex1J The court apparently determined that when· Mrs. 
Parks unilaterally took Becky back to Georgia in July, 1979, she 
was violating this section. However, the Act is clearly aimed only at 
deterring parents from surrept1t1ously spiriting a child into this 
Commonwealth from another state in order to avail themseh·es 
of this Commonwealth's jurisdiction in a custody dispute. '"The 
general purposes of this Act are to ... deter abductions and 
other unilateral removals of children undertaken to obtain 
custody awards." 11 P.S. §2302(a)(5). Mrs. Parks did n.o~ file 
her petition in Georgia and force her former husband to ht1?ate 
his case therein: rather, she voluntarily submitted her cause to 
the jurisdiction of the Pennsylvania court where it was most 
convenient for Mr. Parks. Her actions were thus not taken "to 
benefit (her] position in a custody hearing.''. However ill-ad­
vised Mrs. Parks' conduct may have been in taking the child 
without notice to the father, s·ee in 3, infra, her actions were 
simply not the type which would cause the court to deny 
jurisdiction under the Act. 

After seem ingly declining to exercise jurisdiction, the lower 
court nonetheless proceeded to the merits of the case to deter­
mine Becky's best interests. • • • 

(1ts] summary of the evidence does · not represent the 
"penetrating and comprehensive inquiry" required by our 
cases. The court failed to e:<plore the home environment offered 
by both parer.ts for the child, particularly that offered by Iv! ~s. 
Parks. Kessler v. Gregory, 412 A.2d 605 (1979). Nor did the 
court mention that the father now resides in a new home and no 
longer lives in the apartment described in the opinion . }='urthcr, 
the court did not consider the fitness of the "surrogate" parents, 
i.e., those whd'will care for Becky while the parents must work, 
Sipe\'. Shaffer, 263 Pa. Super. 2i, 396 A.2d IJ59 (1979): ln Re 
Custody oi Neal, 260 Pa. Super. 151, 393 A.2d 1057 {1978). 

7 FLR 2274 01•8· 7922181/$00.50 3-3-Sl 

174 

.1}\. r ;.: 
~· 
'Q 

( 

' ~ 



, , '1 .,· .. .. ( 

·,;; ' 
c-" 

;Y 

ran 

j . c· , C. 
. . . DECISIONS IN BRIEF 

Bl RTH/DE.<\ TH RECORDS 
ALIENS 

ADOPTION -

A st:itute pl!rmitting a change of birthpla1:e on birth 
certificates only for American-born adopted children 
does not deny e4ual protc:ction to foreign-born adoptees, 
the New Jersey Supreme .Court decides. Moreover, the 
court says, the ineligibility of foreign-born adoptees for a 
change of birthplace under N .J .S.A. 26: 8-40.1 is com~ . 
pdlc:d by the Supremacy Clause. The court points out 
that Congress has created an exclush·e scheme for the ad­
ministration of immigration and naturalization, and that 
under that scheme, a birth certificate indicating that a . 
person was born in the United States is prima facie 
evidence of U.S. citizenship. The state could not change 
the birthplace on birth certificates of foreign-born per· 
sons consistently with the Supremacy Clause, since this 
would interfere with the federal government's methods 
for proving citizenship, the court concludes. Even though 
the court concludes it must affirm denial of the adopting 
parents' motion for a change of birthplace, it says the 
pc:titioning parents did meet the statutory requirement of 
good cause for the change. The court contemplates that a . 
finding of good cause will be the rule, not the exception, 
when a child is adoptc:d at such an early age that he is un­
aware of his adoption. The desire of parents to exercise 
control over the circumstances in which an adopted child 
lc:arns that she is adopted is good cause under the statute, 
the court rulc:s. In light of the potential for emotional 
harm !f a child learns about his adoption at the wrong 
time and in the wrong way, the child's best interests or­
dinarily will be served by guarding against this possibili­
ty, the court rc:asons. (In re LC. and E.R.C.; NJ SupCt, 
2/3/81) 

COMMON LA \V MARRIAGE - WILLS 

Finding evidence of a prior undissolved common law 
marriag-:, the Texas Supreme Cotirt delays probate of 
the will of a husband's second wife until the question of 
the common law marriage can be resolved. Under Texas 
law, a valid common Jaw marriage consists of three 
e!::ments: agreeing presently to be husband and wife; living . 

. together as husband and wife; and holding each other out 
to the public as a spouse. Proof of a common law . 
marriage can be shown by the parties' conduct, the court 
notes. It finds several factors leading it to conclude r.hat 
the first relationship was an undissolved common law 
111:.irriuge: the parties lived together; the husband testified 
at one point that he was married; and they executed a 
deed of trust as husband and wife to purchase a house. 
Because: there is no common law divorce in Texas, the 
court states that the first marriage could be terminated 
only by death or a court decree. It finds that neither took 
place. (Clav~ria v. Claveria; Tex SupCt, 2/11/81) 

CUSTODY - JURISDICTION - UCCJA v. ~van: 
A Suuth Dakota court should not have declined 

jurisdiction as an inconvenient forum under Section 7 of 
Lniform Child Custody Jurisdiction Act when the reason 
for the child's physical pr:!se1;ce in Arizona was child 

snatching. The South Dakota Supreme Court refers to 
Both v. Superior Court, 590 P2d 920 (Ariz 1979), 

. and Winkelman v. Moses, 279 NW2d 897, 5 FLR 
2709 (1979), to reinforce its point that deferring to 

' Arizona (where no litigation is pending) as having 
"a more recent connection to the children and the 
father" violates the very purposes of the UCCJA. On the 
contrary, the court says, UCCJA Section 3(a)( J )(ii) 
"recent home state" jurisdiction exists . in South 
Dakota and the "unclean hands" provisions of Section 
8(a) would bar the exercise of. jurisdiction . in Ari· 
"zona if it was attempted. "To sustain the . trial 
court under the circumstances in this case,.. the 
court says, "would allow a parent, knowing that marital 
problems c:·dst and that divorce proceedings arc immi- . 
nent, to preclude a custodial disposition by the court of 
the marital domicile simply by removing the children to ·. 
another state." (Ryan v. Ryan; SDak SupCt, 2/l l/81) 
. . ·. 
CUSTODY - JURISDICTION ~ UCCJA . 

In a case of child. snatcher versus child snatcher, 
wherein the equities have perhaps grown fuzzy enough, a 
majority of the Florida Court of Appeal for the First 
District gives a very broad reading to the "significant 
connection,'~- "evidence availability,'' and "emergency" 
provisions of the Uniform Child Custody Jurisdiction 
Act, Sections 3(a)(2) and (3). Dealing with a child who is : 
now in Florida because the mother snatched the children 
back from Idaho in defiance of an Idaho decree that the 
father got after his pre-litigation unilateral removal of the · 
children, the majority affirms a trial court ruling that the 
mother and children's recent arrival in Florida did not 
bar Flori.da from UCCJA jurisdiction. Though it is not 

· the children's home state under Section 3(a)( I), the ma­
jority points out, the children can be said to have a Sec­
tion 3(a)(2) connection with Florida in that their mother 
says she intends to stay there. The section does not re­
quire that a state have "the most" significant connection, 
the court says, but only that it have .. a" significant con­
nection. The decision also illustrates, as several other re­
cent cases have, the great tactical advantage of getting a · 
custody investigation started in a state where one lands 
and files. Since "there is, or soon will be, substantial 
evidence concerning the children's present and future · 
care, protection, training, and personal relationships in 
Jacksonville," the Section 3(aX2) evidence-availability fac­
tor ·aiso counts in Florida jurisdiction's favor. Nor does 
the "clean hands" provision of UCCJA Section 8 operate 
:.igainst the mother here. The court points out that Sec­
tion 8(b) says only that "unless it is required in the in­
terest of the child," a stale shall not exercise modification 
jurisdiction in a child-sriatcher's favor, and "we think 
that the introductory phrase provides the tri~l court with' 
a certain discretionary lec.:way." The court adds that the 
Act is aftc:r all aimed at effectuating the best interest of 
children. and that c<.1n be more important than the: secon­
dary object, the promotion of an orderly system of 
justice. Finally, the UCCJA Section J(a)(J) "emergen­
cy" juri"sdis,tion is :.ibo triggered in this case since the 
mother h::is alleged that the children ''had been abused 
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RECEIVED ANO FILED 

LfvV:3 H. '~.!HI. CLERK 
6A 

DEFENDANT'S REPLY TO COMPLAINANT'S BRIEF 

The defendant, in spite of the fact that her position 

has been soundly stated in her original memorandum filed 

herein, feels constrained to comment on the complainant's 

brief not out of concern for the legal position stated 

therein, but rather out of concern for the "facts" as stated 

therein. In fact , what little pertinent legal authority is 

cited in the complainant's brief wholly supports the position 

of the defendant that this Court, while having jurisdiction 

over this matter, should defer to the jurisd iction of the 

British Court based on the criteria set forth in the Uniform . 
Child Custody Jurisdiction Act (e.q., see Motola v. Motola, 

7FLR at 2492 where the Connecticut Court comments that 

"Colorado continues to have jurisdiction, therefore, it is 

that Court, upon application, which would make the determination 

concerning the more convenient forum." See also Lustig v. 

Lustig, 7FLR at 2196 where it is observed that ·the party 

arguing forum non conveniens could not have been too in-

convenienced since she had appeared in the distant State and 

put on voluminous testimony and was quite a traveler anyway. 

This is interesting to note in light of the fact that counsel 

for the complainant has stated that he will travel with the 

complainant to England to tak e depositions in this matter.) 

176 



But it is not for these reasons that the defendant 

feels called upon to respond to this "brief." This brief 

takes the approach that if the Judge is led to believe the 

factual situation t9 be harsh enough, pe will ignore the 

rules set forth for determining jurisdiction and take 

jurisdiction over the matter because of some horrible situation 

that the complainant would lead the Court to believe exists. 

Counsel for the complainant has stated as facts in his brief 

those matters which are at the .most contentions on their 

part. Thus the Court is to believe. that Mrs. Sheila Middleton 

performs. various sex acts with numerous men in front of the 

children during those times when she is not in public bars 

drinking herself . into a stupor, and that she takes them on 

vacations to exotic places where she panders these girls by 

fixing them up with men in their twenties. It must be in 

spite of these experiences that the children have been able 

to thrive so successfully in school and other activities. 

The defendant herein has refrained from slinging mud at 

the father of her children. She has even instructed her 

counsel that unless it was absolutely necessary, nothing 

should be mentioned of Mr. Middleton's sexually deviant 

behavior during their marriage. If any misrepresentations 

had been made in behalf of the defendant, then they have 

certainly been pointed out . by the complainant in his comments 

on the characterization of the English Court documents being 

orders making the children wards of the Court. However, as 

stated in her brief, the purpose of the proceeding in England 

is only to establish that the English Courts are willing to 

make a determination as to the custody of the children. No 

such determination has yet been made because there has been 

no proceedings in that Court and no service on the complainant. 
177 



In fact, it is obvious from the approach taken by the 

defendant that it is her desire to proceed in accordance 

with the law and to have the Circuit Court of Chesterfield 

County determine which is the more convenient forum in which 

to hear the merits of this custody case. 

The defendant can only observe that the tenor of the 

brief filed by the complainant is one of desperation. 

Allegations range from sexual misconduct to a violation of 

legal ethics, to representation of fact for which there is 

no evidence, to a willingness on the part of the complainant 

to travel to England for the taking of evidence in this 

case. Obviously, if the complainant, who is seeking to 

convince us of his superior financial position, is going to 

undergo the expenditure of time and money to travel to 

England for the taking of evidence, then certainly he can 

take the time to go to England to litigate this matter. 

Even his most material witnesses are present in England. 

This, as much as anything else, bears on the relative convenienc 

of the forums in this international custody case. 

The defendant will also note here her objection to the 

taking of any further evidence by depositions that is not in 

support of the Plea to the Jurisdiction. The Court ruled at 

the hearing that such evidence could be taken that is necessary 

to prove jurisdiction. (see transcript, page 88, line 21) 

It is obvious from the complainant's brief and from the 

evidence presented on September 22, that such would not be 

the subject of any depositions, but rather the complainant 

will continue to try to litigate the merits of the case 

before the Court has had an opportunity to determine jurisdictior. 

With the time and expense that would obviously be involved, 
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the defendant objects to the taking of any such depositions, 

including depositions offered to be taken in England.· 

Donald K. Butler, p.d. 
Morano & Butler 
526 North Boulevard 
Richmond, VA 23220 

~-B-y--t·~c£L-..--.____ __ -_ 
~~~~-O~f.,.-~C~o-u_n_s_e~l.--~~~~-

. CERTIFICATE 

I hereby certify that a true copy of the foregoing 

Defendant's Reply to Complainant's Brief was mailed postage 

prepaid this 19th day of October, 1981, to B. VanDenburg 

Hall, Esq., Suite 400, Equity Building, 4085 Chain Bridge 

Road, Fairfax, VA 22030, counsel for the complainant. 

w~/4(1--'-'-~ 
Donald K. Butler 
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RESPONSE TO COMPLAINANT'S MOTION TO 
COMPEL PERSONAL APPEARANCE OF 

DEFENDANT WITH THE CHILDREN 

RECEIVED AND FILED 

OCT 20 1981 

Comes now the defendant, Sheila Joan Middleton, by 

counsel, .and for her response to the complainant's motion to 

compel her appearance herein with the children of the parties 

states that such a procedure is not appropriate until the 

Court has determined whether or not this Court will be the 

forum in which the custody case is to be heard. 

WHEREFORE, the defendant prays that the complainant's 

motion be denied. 

Donald K. Butler, p.d. 
Morano & Butler 
526 North Boulevard 
Richmond, VA 23220 

SHEILA J. MIDDLETON 

CERTIFICATE 

I hereby certify that a true copy of the foregoing 

Response to Complainant's Motion to Compel Personal Appearance 

of Defendant with the Children was mailed, postage prepaid, 

this 19th day of October, 1981, to B. VanDenburg Hall, Esq., 

Suite 400, Equity Building, 4085 Chain Bridge Road, Fairfax , 

VA 22030, counsel 

for q~ K£1=-= 
Donald 1 K. Butler 
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RECEIVED AND FILED 

OCT 20 198: 

MOTION TO COMPEL PERSONAL APPEARANCE 
OF DEFENDANT WITH THE CHILDREN 

lEWiS H. VADEN. CLERK 

<11 
COMES NOW the Complainant, Brian c. Middleton, by 

counsel, and prays this Honorable Court to order pursuant to 

§20-134(B) of the Code of Virginia (1950) that further notice 

be given the Defendant, Sheila Joan Middleton under §20-128 of th 

Code which shall include a statement directing that she appear 

personally with the children and declaring that failure to appear 

personally with the children may result in a decision adverse to 

her. In supP,ort thereof, the Complainant states as follows. 

1. §20-134(B) of the Code provides as follows: 

"If a party to the proceedings whose presence 
is desired by the Court is outside this State with 
or without the child the Court may order that the 
Notice given under §20-128 include a statement 
directing that party to appear personally with 
or without the child and declaring that failure to 
appear may result in a decision adverse to that 
party." / 

2. Notice was mailed to the Defendant pursuant to 

§20-128 on August 20, 1981, and the Defendant has conceded 

on page 2 of her Memorandum in Support of Defendant's Plea to the 

Jurisdiction that she received that Notice on August 25, 1981. 

In addition, Complainant has submitted an Affidavit of a process 

server that he served upon Defendant on September 12, 1~81, a cop 

of said Notice and a copy of Complainant : s Motion, proposed 

Order and Petition for Change of Custody. Both the mailing 

and the preparation of the pape~s · for service of process were 

prepared by Complainant's counsel prior to Sheila Middleton ' s 

snatching of the children at 1:30 p.m. on September 2 , 1981, 

and did not include a directive for personal appearance. 
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Complainant submits that the snatching of the children and their 

removal to England constitute a change in circumstances, in that 

Defendant has deliberately removed the children from this 

Court's jurisdiction and the physical custody of the father. 

Their testimony will be of importance and may be crucial because 

of the nature of the events which they have witnessed and of 

which they have personal knowledge. While it may be possible 

for depositions of the children and the mother to be taken· in 

England, the Complainant believes the Court may wish to observe 

the demeanor as witnesses of these three persons. 

In the circumstances, Complainant believes it would be 

appropriate to re-notice the Petition for Change of Custody, and 

seeks an Order of the Court that Complainant include therein the 

appropriate language to compel Sheila J. Middleton to appear 

personally with the children at such time and place set by the 

Court. An appropriate Order is attached. 

WHEREFORE, the Complainant, Brian C. Middleton, prays 

the Court to enter an Order pursuant to §20-134(b) of the Code 

directing that notice be given the Defendant to appear personally 

with the children Claire and Nicole Middleton at trial on the 

date and place hereafter 

B. VanDe . urg H 
Counsel for Co plainant 
Suite 400 
4085 Chain Bridge Road 
Fairfax, Virginia 22030 
(703) 3"85-8777 

to be set by the Court. 
BRIAN C. MIDDLETON, Complainant 
By Counsel 

Certificate of S~rvice 

. £,K 
I hereby certify that on the /'f day of October, 1981, 

I mailed, postage-prepaid, a copy of the foregoing Motion to 
Compel Personal Appearance of Defendant with the Children, 
together with a proposed Order, to Donald K. Butler, 
Esquire, Counsel for Defendant, at 326 North Boulevard, Richmond, 
Virginia 23220. ~~~ 

1823. VanDenburg H 1. 
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THIS CAUSE came on to be heard upon the Complainant's 
• 

Motion to Compel Personal Appearance of Defendant with the 

Children, in which the Complainant proposes to re-notice his 

Motion for Change of Custody to include therein a directive that 

the Defendant, Sheila J. Middleton, appear personally with 

the parties' children Claire Michelle and Nicole Amie Middleton, 

at trial on the date and place hereinafter to be set by the Cour , 

and in support thereof the Complaint avers that the children 

were present in Virginia in his physical custody at the time 

in August, 1981, when his counsel initially prepared Notice 

of his Motion for Change of Custody without including a directiv 

for personal appearance. Complainant avers that the children 

were removed to England on or about September 3 or 4, 1981, 

by the Defendant/Mother, without his leqve and against the 

wishes of the children. Complainant further suggests that the 

testimony of the mother and the children is important and may 

be crucial and the Court may desire to observe their demeanor. 

IT APPEARING TO THE COURT that although the circum-

stances surrounding the removal of the children to England 

from the father's neighborhood in Virginia have not been 

established on the record, the Defendant states affirmatively 

in her pleadings that the children are with her in England; and 

IT FURTHER APPEARING that there is reasonable ground 

to beiieve that the testimony of the mother and the children 

will be of great significance in resolving the question of 

what custody arrangement will best serve the best interests 

of the children and that demeanor evidence may also be impor-

tant, now, therefore, 
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IT IS. ORDERED pursuant to §20-1~4 of the Code of 

Virginia(l950) that notice be given the Defendant pursuant 

to §20-128 of the Code including a statement directing that 

the Defendant Sheila Joan Middleton appear personally with the 

children, Claire and Nicole Middleton, at o'clock on 

the day of , 1981 in this Court, and that 

unreasonable failure to appear personally with the children 

may result in a decision adverse to the Defendant. 

ENTERED this day of , 1981. 
~~~- -~~~~~~~~~ 

B. VanDenb gHal I 
IA%Z~/h!/ 
Counsel for Brian .C. Middleton, Complainant 
Suite 400, 4085 Chain Bridge Road 
Fairfax, Virginia 22030 
(703) 385-8777 

SEEN: 

Donald K. Butler 
Counsel for Sheila Middleton, Defendant 
326 North Boulevard 
Richmond, Virginia 23220 
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PR .AECIPE 

The Clerk will please place in the file the enclosed 

original Certificate of Service of the Complainant's Notice, 

Petition for Rule, Injunctive Order, and proposed Rule to Show 

Cause which were personally served upon the Defendant, Sheila 

J. Middleton on September 24, 1981. 

Counsel for Complainant 
Suite 400 
4085 Chain Bridge Road 
Fairfax, Virginia 22030 
(703) 385-8777 

BRIAN C. MIDDLETON, Complainant 
By Counsel 

Certificate of Service 

I hereby certify that on the day of October, 
1981, I mailed, postage prepaid, a copy of the Certificate of· 
Service upon the Defendant, Sheila J. Middleton, of Notice, 
Petition for Rule, Injunctive Order, and proposed Rule to Show 
Cause upon Donald K. Butler, Esquire, Counsel for Defendant, at 
526 North Boulevard, Richmond, Virginia 23220. · 

B-~~~u~A41 
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. ~ .. ~-. .- Convention oil the service abroad or judlclal and extrajudlclal documents In civil or commercial 
matten, slened at The Haeue, November 15, 1965. 

Convtntion rtlativt a la signification ti a la notification a l'ltrangtr dts QC/tS judiciarits ti tztrajudiciarts 
tn mari~rt civilt OU commtrcialt, sign;t a IA Hayt, It 1.5 Novtmbrt 196.5 . 

. (article 5, fourth paraeraph) 

(artidt .5. alinla 4) 

Name and address or the requestln1 authority: T.T • 11 · 1 · b n1 iam E. K ine, Esq., B. VanDen urg Hall, Esq., 
Nom ti adrts.ft dt /'autoritt rtqulrantt: --~----------------------------------
Counsel for Brian c. Middleton, Suite 400, 4085 Chain Bridge Road, 
Fairfax, Virginia 22030 

Particulanortheparties•: Brian c. Middleton, Plaintiff vs. Sheila Joan Middleton. 
ldtnrirl dtspartits: -----------------------------------_._..__ ___ .. __ Defendant 

JUDICIAL DOCUMENT•• 

ACTE JUD/CIA/RE 

Nature and purpose or the document: . 
Narurt ,, objer dt ram: Notice, Petition For Rule, and Rule To Show Cause against 
the Defendant, Sheila J. Middleton, commanding her to appear and show 
cause, why she should not be held in contempt of Court. 
Nature and purpose of the proceedinz:s and, where appropriate, the amount In dispute: . 
Nat/Ht ti ohjtt dt /'instanu. It CDS lchlant. It montam'du lizigt: Hearing upon the Pe ti ti on of Brian c. 
Middleton why the Defendant, Sheila J. Middleton should not be held in 
contempt of this Court. 

Date and place for enterine appearance••: 
Dattttlieudtlacomparurion: September 22, 1981, Circuit Court of Chesterfield 

~~X11t~X~~KM~~~~ 
Juridicrion qui a rtndu la dlci.fion: _. -------------------------------------

RH~~~~g•: 

Datt dt la dtd.fion: -------------------------------------------

l'm~~~ix~~ 
Indication dts dllias figurant dans /'actt: ------------------------------------

~V'~~~~~ 

EXTRAJUDJCIAL DOCUMENT-* 

ACTE EXTRAJUDJCIAIRE 

Naturt tt ohjtt cit l'a1'lt: -----------------------------------------

~~~*-~~~·: 
lndi1'a1i1111 des delia.f .fi1<uranr dan.f /'actt: ------------------------------------

• If 1ppropri11r. ldrnthy and addr.,. or th< ptrlOfl lntrr .... d In tile tro.....,iulooi or tho docu..,rnl. 
s •;J .' u /i1•u , idt-n1i1/ t'I 11Jrr~\i4.· 1k lo (tf'r.,1t1t"4.• in1hr.\\/.r 4 lo "•11~·mi.'f.\H11t J, f«1,. 

00 0.lftr Ir iMpproprialr. 
___ _,,__,_~ .. !llLkuuin.u1jJ,.~ 
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I 

! TO: 

i! 

Sheila J. Middleton 
Flat 6, St . . Mary's Court 
Ridley Drive 

NOTICE 

'1 
:! Norton Cleveland, ENGLAND 

PLEASE TAKE NOTICE that on Tuesday, September 22, 1981, 

Brian c. Middleton, by counsel, will move this Honorable Court 

!i 
for a Rule to Show Cause why the defendant, Sheila J. Middleton, 

:! 
:! 
!i should not be held in contempt of this court for violating the . 

·· Order of September 2, 19 81 . . 
ii 
ii 
ii 
" !I 
:1 
I' 

il 
11 

ii -±, / ' . ··/ / 7 //~~/Jl 
I I )<,, (....~,. // -><· /:.e.rf ,/~j 
1! B. vanDenburg Ital'l 
II Counsel for Defendant 
ji Suite 400 Equity Building 
i; 4085 Chain Bridge Road 
!i Fairfax, ViFginia 22030 
Ii (703) 385-8777 
~ i 
I · 

!j ,, 
i; 

Hearing to commence at 9:00 a.m. 

BRIAN C. MIDDLETON 
By Counsel 

Ji 
II Certificate of Service 

lJ I hereby certify that on this/(, 'f4-aay of Septerr-?er, 
;i 1981, I mailed, postage-prepaid, by certified, express Tilall, a tree 

copy of the foregoing documents: ~otice, Petition For Rule and 
Rule To Show Cause upon Ms. Sheila Joan Middleton, Defendant, at 
Flat 6, St. Mary's Court, Ridley Drive, Norton Cleveland, 
England; and by regular mail to Donald K. Bulter, Esq., Counsel for 
Defendant, 526 North Boulevard, Richmo;fd, / VA ·" 23220. , . , '/ 

;/ (1/ j ;'/ , .. - :/_ . ..-: -.7 .. !>_.../.-!' 
r . . . z.-7,, · .- / , · I , ' 

B. VanDenburg ~bll 
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PETITION FOR RULE 

COMES NOW the plaintiff, Brian C. Middleton, and 

having been duly sworn deposes and says as follows: 

1. That the Circuit Court of Chesterfield County, 

Virginia entered an Order ·on the 2nd day of September, 1981 

enjoining and restraining the Defendant Sheila J. Middleton 

from removing "either or both of the children of the parties, 

namely Claire M. Middleton and Nicole A. Middleton from the 

Commonwealth of Virginia, the Uni ted States of Ame rica until 

further orper of this Court". A copy of said Order is attached 

hereto as Exhibit 1 A 1
• 

2: Contrary to this Order, the Defendant, Sheila J. 

Middleton has removed the children of the partie s from the 

Commonwealth of Virginia and from the United States of .'\merica ·. 

WHEREFORE, the Plaintiff, Brian C. Middleton, prays 

this Honorable Court to enter a Rule to Show Cause against the 

Defendant, Sheila J. Middleton, commanding her to appear and 

show cause, if any there be, why~he should not be held in 

contempt of Court . 

..... : ~ . 
-----~ B. VanDenburg Hail 
Counsel for Plaintiff 
Suite 400 
4085 Chain Bridge Road 
Fairfax, Virginia 22030 
(703) 3!35-8777 

. ' . r 
BRIAN C. MIDDLETON 

Subscri_bed and sworn to by BRIAN C. MIDDLETON before the 

undersigned Notary Public as true to the best of his knowledge, 

information a~d belief. 

Given under my hand this day of / 19 81. 

My conunission expires: 

Notary Public 
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I. 
' ! 

'i 
' ' 

BOOK 96 :-1. ~ : ~:J5 

V I R G I N I A : 

IN THE CIRCUIT COURT OF THE COUNTY OF CHESTERFIELD 

BRIAN C. MIDDLETON Plaintiff, 

v . 

SHEILA J. MIDDLETON, Defendant 

Chancery Case No. 3305-77 

0 R D E R 

WHEREAS there is now pending before this Court a petition 

concerning possible change of custody of Claire M. Middleton 

and Nicole A. Middleton, the infant children of the plaintiff 

,. and defendant, it is ADJUDGED, ORDERED and DECREED that the 

parties are hereby enjoined and restrained from removing either 

or both of th~h,ildren of the parties, namely Claire M. Middleton 
.i --~u:J- cfr CJ"-'~-_..; 

and Nicole A. Middleton fro~Jthe United States of America until 

the further order of this Court. 

I 

.I 
!I 
'i 
· I Ask For This: 

ENTER: 9; z... 

1 91. 



,, 
'I 
11 

ii 

RULE TO SHOW CAUSE 

THIS MATTER came on to be heard upon the application 
: 
I of counsel for the Plaintiff, Brian c. Middleton; and 

'I 
'1 

IT APPEARING TO THE COURT from the Petition for Rule 

which has been sworn to and signed by the Plaintiff, Brian C. 

Middleton, that entry of this Rule is proper; it is i 
I 

I 
I 

I 

ADJUDGED, ORDERED and DECREED that this Rule to Show 

Ii Cause be served upon the Defendant, Sheila J. Middleton, 

I 

l 
1' .1 
,I 
!j 

I 
I 
I 

l' ii! 
ii 
I: 
I! 
.1 ,, 

Ii 
ii 
Ii 
Ii 
II 

i, 

commanding her to appear before this Court on the ---day of 

_______ and show cause, if any there be, I 
why she should not be held in contempt of this Court . I 

, 1981 at ------

ENTERED this __ day of -~----' 1981. j 

I ASK FOR THIS: 

171~~ 
B. Vandenblirga1 
Counsel for Plaintiff 
Suite 400 
4085 Chain Bridge Road 
Fairfax, Va. 22030 
(703) 385-8777 

JUDGE 
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:1 
i 

MOTION FOR RESTRAINING ORDER AND 
SUPPORTING AFFIDAVIT 

COMES NOW the Complainant, Brian C. MiddL:> ton, and 

I ·I prays this Honorable Court to enter a restraining Order pro-

i 
I 
I! 

ii ii :1 
'i 
11 
!1 
II 

!I 

hibiting the Defendant, Sheila Joan Middleton from conduct which 

threatens harm to the daughters, and in support thereof states 

as follows. 

1. Being duly sworn, the Complainant Brian C. 

I! Middleton makes the following supporting statements upon his 

11 

!I 
ii 

knowledge or belief. The Complair.ant has recently used the 

services of private detectives to determine the character of 

Sheila Joan Middleton's conduct. In addition, the Affiant has 

received information as to Sheila Joan Middleton's conduct from 

the daughters who have themselves witnessed said conduct. 

ii !I Based upon these sources of information, the Complainant believes 

II that Sheila Joan Middleton has e xposed herself in the nude to a · 

!I man, with the children on the premises; she has had sexual inter-

!' 
1

1 course in her apartment with the children in the apartment; 
I' lj she has taken the children with her to other premises where she 
I. 
! i 
' I • 
!1 has had sexual intercourse; during 1981, she has promise·a the 
'I 
11 !· daughters they may hav e boyfriends when they went on vacation to 

Portugal and the mother arranged for the daughters to go on 

dates with meri aged 20 and 23 years. 

2. The daughters are at sensitive ages. Claire 

Middleton is 12 years old and Nicole Middleton is 10 years old. T e 

parties ·• -·children were taught moral values by the father and it 

can reasonably be expected that they would be offended and/or 

adversely affected by being present on premises with knowledge 

that the mother is having sexual relations, or observing the 

mother exposing herself nude to a man, or having one of the 
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mother's lovers make sexual advances to her. Nicole Middleton 

has already run away from the mother's home. Moreover, both 

daughters are at present living with the mother against their 

d . h 1 expresse wis es. 

3. There is reason, therefore, to fear that one or 

both of the children may run away from home again if exposed 

to the mother's promiscuous conduct within their sight or with 

their knowledge while they are on the same premises, or if 

sexual advances should be made to one or more of the daughters 

by the mother's adult men friends. A run away child is exposed 

to innumerable dangers to her person. The threat of serious 

harm occurring to the ch.ildren, if Sheila Middleton continues 

the pattern she followed in the recent past, is real and imminent. 

Until this Court can hear and resolve the custody question on the 

1ouring the children's visitation with their father in his 
home in Virginia, the mother received notice that .the father had 
commenced litigation to determine whether a change of custody 
would not be in the children's best interests. The mother ca~e 
from England to the United States, knowing the children desired t 
remain with the father during the upcoming school year and, on 
September 2, 1981, Sheila Middleton approached the children in an 
automobile, said she wanted to discuss the situation with the 
daughters and promised they would not have to leave the father's 
home. When the daughters entered the car, Defendant Sheila 
Middleton sped off with them and on or about September 2 or 3, 
1981, returned them to England against the children's wishes. 

basis of evidence of record, no remedy other than a restraining 

order is available to the Complainant. While the relief. 

requested would restrict the conduct of the Defendant, it 

would not be unreasonable to grant the relief requested; see 

De Vito v. De Vito, 3 F.L.R. 2142; Drumm v. Drumm, 5 F.L.R. 2343 

(copies attached). In all the circumstances, the relief requeste 

should be granted. Brown vs. Brown, 218 Va. 196 (1977). 
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WHEREFORE the Complainant, Brian C. Middleton, prays 

the Court to restrain the Defendant/Mother, Sheila Joan -

Middleton, from having sexual intercourse in her apartment when 

either child is present, from having unrelated men stay 

overnight, from exposing the children to the company of any 

male with whom Defendant has previously had sexual relations, fro 

exposing herself nude to a man in the presence of either 

daughter, and from taking either daughter to the home of an 

unrelated man and staying overnight in his home with the 

child present on the premises. 

STATE OF VIRGINIA 

COUNTY -op 

BRIAN C. MIDDLETON 
Complainant 

/J Subscribed and sworn to before me this /t.c:f_uay of 
(l_/f#~h/ ' 1981. • 

My Commission expires: ~- .=--1 /9? :3 

~_/~~ 
Notary Public - :;: 

__;____::::;_,~=----+--1--1-'---'----~L...J..IEI V ED !; ND Fl LED 
B. VanD nburg all 
Counsel for omplainant 
Suite 400 
4085 Chain Bridge Road 
Fairfax, Virginia 22030 
(703) 385-8777 

OCT 2F .i.S i: 

LEWIS H. VADEN, CLE~ 

Certificate of Service 

\ · 

I hereby certify that on this ;2.j µday of October, 
1981, I mailed, postage prepaid, a true copy of the foregoing 
Motion for Temporary Injunctive Order to Donald K. Butler, 
Esquire,. Counsel for Defendant, at 526 North Boulevard, Richmond, 
Virginia 23220. · · 

B.~Jk~ 
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RECEIVED AND FILED 

OCT 26 1981 

. LEWIS H. VAD~N, CLER~ 

RESTRAINING ORDER 

THIS CAUSE came on upon the affidavit and Motion of 

the Complainant/Father, Brian c. Middleton, in this action for 

change of custody to him of his two minor daughters, Claire and 

Nicole Middleton from the Defendant/Mother, Sheila Joan Middleton. 

The children were in the home of the father for the summer 

vacation from school, until the mother on or about August 25, 

1981 came to the United States from England, and on or about 

September 2, 1981, removed the children with her back to England . 

The allegations which the father makes under oath as grounds for 

entering a restraining Order are claims that the Defendant, 

Sheila Joan Middleton, has slept with men with the daughters 

in their apartment, has taken the children with her to the house 

of a man where she has slept with him with the children on the 

premises, has exposed herself nude to a man with the daughters 

on the premises, and has arranged for the 10 and 12 year old 

daughters to have dates with men who are 20 and 23 years old. 

One of the daughters has previously run away from the mother's 

home, and the daughters are unwillingly in the mother's physical 

custody, having been tricked into entering an automobile with the 

mother and returned to England over protests that they desired to 

196 



stay with the father. The father now seeks an Order to restrain 

the mother from activities which he believes pose a danger to 

the daughters, until such time as the Court can hear the parties' 

evidence and testimony of witnesses and resolve the question 

of what custody arrangement will, be in the children's best 

interest. The Complainant further avers that a restraining_ot:der 

is required to avoid imminent danger to the children. He 

asserts no adequate remedy is otherwise available. The 

allegations are supported by the father's Affidavit. 

IT APPEARING TO THE COURT that adequate grounds have 

been established to believe there is imminent danger to the 

daughters' welfare unless a restraining Order of the Court is 

entered, and :.t~a~~so _dther remedy is available, it is, therefore, 

ADJUDGED, ORDERED and DECREED that the Defendant, 

Sheila Joan Middleton, is enjoined and restrained, until a final 

Order on the merits of the custody petition is entered, from 

having sexual intercourse in her apartment or elsewhere when 

either child is present on the same premises, from having 

unrelated men stay overnight when either daughter is present on 

the same premises, from exposing herself nude to a man when either 

daughter is present on the same premises, and from exposing the 

children to the company of any man with whom the Defendant has 

previously had sexual intercourse. 

ENTERED this day of , 1981. 
~~~ ~~~~~~~~~~~ 

JUDGE 

B. VanD burg 
Counsel for Co plainant 
Suite 400, 4085 Chain Bridge Rd. 
Fairfax, Virginia 22030 

11 (703) 385-8777 
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~;;:J t !': -;~ri::s . rr.:lt~t.i n i; tu t~e ~ ~ ·. 1Jcii. ~:."~ti?n _u;- · ·:.-,:iT;:..:!:!..:n \.1f ~~~r. · 
··tr:.:.:: !, .,,:th G\.iC tnn!:~ .~r:d u1.:vnes re:~tin;.. r.-:~·~ if!·: ~ \ ! cn of 
Jc_-r-;;;~ ,,f dj,·urcc w::s crrur. 

TI.c: tindinc5 of the tri:ll co1m t!:at the contract cnt~rcd into 
by t!1:.: p::rtics hereto :ind s0<:£ht to be enforce.! h:.:rcin v:as op· 
pn:s~i,· c:. im:-iuitab!e and unjust are supported by the evid:.:nc.: . 
lkn;:.:, lh0sc: po:tions of the lower court decree purporting to 
mpiire defrnd;;nt-uppdl::.nt to m::.imain life and health in­
sur;.tn..:e, to pro\·idecdlege education for the child of the parties 
and lo n:qui;c: the payment of aiim1iny beth before and after the 
rctireme:ll of the d.:fehdant·appdlant are n:versed. (End Text] 
-P'c:r Cur i:un · . 
(Jensen 1. Jensen; Idaho SupCt, 12/13/76) 

De Vita v. De Vita: 

DIVORCED FATH EA CAN'T SLEEP WITH 
GIRL FRIEND WHEN CHILDREN VISIT 

important case distli1guished; ·sexual privacy 
rights are seC.undary to children's moral 
welfare; dissent focuses on lack of predictable 
effect on children. 

A divorced father of seven may feel free to enjoy his 
nc:w bachdor status with his female companion, but h.e is 
not so when his children arc visiting him for the weekend, 
th~ New Jersey Superior Court's Appellate Division 
decides. Though the father claimed that this visitation 
restriction impinges on his constitutional right to privacy, 
the court explains that the cited cases arc "inapposite" 
and deal with custody rather than a condition attached to 
visitation. The court admits that nothing is wrong with 
the prc:sc:nce of a woman during visitation, but does not 
find it unreasonable to take preventive measures against 
the dc:trimc:nt to children that .a woman remaining over· 
night might have. 

The "best interest and welfare of the child," the court 
points out, is the pertinent criterion upon which con­
ditions of visitation must be based. "Fundamental per· 
sonal rights" and "right of privacy" as the New York 
Court explained in In re Jane B., 3SO N.Y.S. 2d 848 
(1976), are not abridged by considering whether an en­
vironment is suited to the "well-being" of a child. This 
c:isc: along with other decisions cited by the father deal 
only with "personal rights that did not affect third par­
ties," the court obserYes, and are therefore dis­
tinguishable. While the court makes no determination 
concerning the morality of the father's conduct, it docs 
conclude that with a balancing of the equities involved, 
the father would sulTer "no great inconvenience" in hav· 
ing to preclude his girl friend from spending the night 

. when his children visited. 
Dissenting Judge Antell is unable to agree with the 

\•isitation restriction, however, and suggests that the ma­
jority's decision rests merely on the mother's fear of 
possible moral detriment to her children. Instead of for· 
cing the father to "tow the line" with regard to his sexual 
conduct, the dissent would rather have the court keep 
sight of his primary duty of maintaining the parent-child 
relationship. (DeYita v. DeVita, 12/2/76) 

Diges1 of Opinion: [Tt'Xt] We also conclude that the restric· 
tion on defendant's weekend visitations with his children (that 
his female companion may not spend the night when his 
children do) was an exercise of discretion and not an abll5e 
therC:Uf. In our rnie~ of an issue of custody th~ ccnclusilrns of a 

3 FLA 2142 

lr;.,l j" ·1·· c · ·- ..•.. ;, :, ... · ' ., .. ' ,, .... ·o ht .,,..d will r. o• '-~ li.,~tlv 
. :.:: ,, ~~:~.:; .,~l~ - ~:;~··~~~; --'-.: L, '~~'I · ,-: : ~ ~ :·h ·U~· I , . J. ~ ~·-:- : ' .. 
UL•~• .. ~.., ' ···· "I '! .. ...... ... ...... \ . , j ., _. ;.i • ., 51 • • . . • 16 (.\pp. 
!J1v. ltJ5!). S•;e ;:Jse; Schw<lrtz v. Schwartz, 6~ NJ .Super. 223 
( :\;ir. Div.!%!). 

In support of his conttntion that th:: i:npcsition of this 
r..:~tric: ; on on his ri )1:s of vi~it;itiL1n constitutt:~ ~ n impingement 
or. hi; constitutional right to privacy, dcfend:int cites Feldman 
v. fcidm::n, ~5 ,\;:-p. Div .2d 320, 358 N.Y .S.2d 507 (1974) 3nd 
CC v. CC, 37 ,\p;:i . div.2d 657, 322 N.Y.S .:!d 388 (1971). 

Ti;c: (;itt.:d ca~l·s arc inc:rpJsite. They did not invol·•e mere 
cond:ti<H1s attach~d to rights of visitation as here. Rather each 
involvt:d the more traumatic issue as to whether the mother was 
to be deprived of custody of the children because of asserted 
se:r.ual ;ib;.:rralions on her pd.rt. When dealing with custody, the 
burden of proof n:quired to show that a mother is. guilty of 
gro:;s scxaal misconduct to the detriment 'of her children in a 
heavy one. In Feldman and CC v. CC, there was no showing 
that the mothers' activities adversely affected the welfare of the 
children; thcrdore, it was held that the mothers were not so 
"unfit" as to deprive: them of the custody of the children.• • • 

Griswold, holding that a statute which made the use of con· 
traceptivcs a criminal offense was an unconstitutional invasion 
of the fight of privacy of married persons, can h aidly be said to 
he relevant to a custody case in which the welfare of the children 
is paramount. See In re Jane B, 85 Misc.2d 583,380 N.Y.S.2d 
848, 857 (Sup. Ct. 1976). • • • 

In Repetti the court (also by a vote of 3 to 2) held that the 
children's visitation to the father's home from 9 a.m. to 9 p.m. · 
on Saturday and Sunday should not be conditioned upon the 
absence of "another woman to whom • • • (the father) is not 
rel:ited." at p. 573. In the instant case, the judge has also not 
forbidden the presence of defendant's female companion when 
the children arc visiting during lhe daytime. But it is certainly 
not unreasonable to see different implications when the woman 
remains O\·ernight in the father's home in the presence of the 
children. • • • 

Of greater significance to defendant's contentions concerning 
the violation of his alleged constitutional right of privacy is the 
opinion in In re Jane 8, supra. In that case the court ordered 
that the custody of a ten year old child be changed from the 
mother tu the father. It is true that there was specific proof of 
the mother's aberrant sexual activities (she was a lesbian) and 
there was some evidence that the child was emotionallv in· 
secure. Concededly there is no such evidence: in this case.-. • • 
The court in In re Jane B, said: The issue here, however, is not 
homosexuality; it is solely the best interest and welfare of the 
child that the Coµrt must consider under the existing cir· 
cumstances of the case. The ca~es cited go to "fundamental per· 
son al rights" and "right of privacy." The court here is not 
abridging respondent's fundamental rights or pri~·acy but con· 
ccrns itself solely with the wellbeing of the child and the 
questions as to whether the present environment is a propr:.r one 
for this child and in her best interest. The court distinguished 
the quoted cases bec:iuse they only dealt with personal rights 
that did not affect third parties. • • • 

We emphasize that there is no proof here of such gross sexual 
behavior on defend:rnt's rart as was shown in In re Jane B .. and 
in re J.S. & C. But the holding in the fom1er cas·e controverts 
defendant's proposition that the !imitation on his weekend right 
of visitation impinges on his constitutional rights. And In re 
J .S. & C. demonstrates that, in the interest of the children's 
welfare, courts may limit the right of visitation. 

The paramount consideration in custody and visitation cases 
is for the "safety, happiness, physical, mental and moral 
welfare of the child." Far.tony v. Fanto.ny, 21 N.J. 525, 536 
(1956). • • • Wr:. recognize that the personal wishes of a 
parent do not govern the conditions of custody. Nevertheless 
their respective concerns are to be considered, provided they 
relate to the paramount consideration of the safety, happiness, 
physical, mental and moral welfare of the child. • • • 

It is.not for this court to determine what is moral or immoral 
in this context. Nor do we do so. We merely recognize tha'.t in 
the mother's view the moral wdfare oi the children is possibly 
endangered if the trial court's restriction is not upheld. We do 
not dcl:ide whctht'r the mother's views are correct or incorrect 
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u1.:t ~be: h:.i~ a rightful iii t:.:rc.:st ii·, .. . c moral wdforc uf th: 
chi!drc:n \\ nich is entitled to respt:Ct. • * • 

Jn balancing the equities we con~idc:r that there is no great in­
cor.vc:niencc: to the father in prcd:.;ding his female friend from 
Staying ovc:rnight on e\•ery o:her W\%KCnd when the children are 
prc:~c:nt in the house. [End Tex1] -Lynch, J. , . . 

DLrseni: The threat which aw;,kens the court s protect11·e m: 
st incts, e1·idc:ntiy, is the "possibiiity" of "sc)(ual activity ori the 
part of the father and his female friend i.~ his household." 

The: majority concedes there is no evidence of any psy­
choiogical harm .to lhe children resulting from this arrange­
ment. But it could have gone farthc:r and acknowledged t~at 
this action is taken without anv evidence whatever concerning 
harm of any kind to the children, psychological, emotional, or 
moral. 

Mv dissent from the decision of the court is made necessary 
by what I believe to be its faulty application ofa basic principle: 
in matter~ of custod} and visitation "the welfare of the child is· 
the primary, paramount and controlling considerati?n", and 
the "lc:gal rights and C'laims of either-parent and the wishes and 
personal desin:s" of the parent are secondary. Fiore v. Fiore, 49 
N.J. Super. 219, 225, 228 (App. Di''· 1958). The interest which 
visitation fosters lies in preserving the child's relationship with 
the non-custodian parent. • • • By using visitation to make the 
father toe: the line m respects which arc not properly any of our 
concern, the: court has lost sight of its first obligation to "strain 
every effort to attain for the: child the affection of both parents 
rather than enc." Turney v. Nooney, supra, at 397. [End 
Disseni]-Aritell, J. 
(De\'ita ' · DeVira; NJ SuperCt AppDh, 12/2/76) 

NO-FAULT STATUTE EXCLUDES 
SPECIFIC MISCONDUCT CONSIDERATION 

New Hampshire lawlilnits admission of this 
evidence to child custody issues and es­
tablishing no-fault grounds, though fault is 
relevant as to alimony. 

Though the New Hampshire Supreme Court observes 
that evidence of specific acts of marital misconduct are 
admissible under the state's no-fault divorce law where 
child custodv is an issue or to aid in the establishment of 
irreconciliable differences, the court explains that the 
statute apparently limits such evidence to these issues 
only and therefore denies a 50-year-old divorcing wife a 
chance to introduce evidence of her husband's miscon­
duct in determining a division of property and alimony. 
But the court cautions that fault as a factor to consider in 
determining property and support awards is not, as in 
California, prohibited by the statute in all cases. However, 
the court has previously held that the statute's intent is lo 
"minimize the acrimony attending divorce proceedings," 
and finds persuasive the Iowa and Kentucky position that 
this intent is defeated if fault evidence is permitted in 
determining alimony. In this instance, the court con­
cludes, th:: mere fact that the wife is granted a divorce on 
the basis of irreconcilable differences does not afford her 
the privikge of introducing evidence of her husband's 
misconduct for the purpose of property division and 
alimony. (Murphy v. Murphy, 11/30/76) 

Digest of Opinion: [Text] Both parties agreed there was no 
dispute that there was an irremediable breakdown in the 
marriage. However, the plaintiff attempted to introduce 
c1·idencc of the mi:><:onduct of the defendant leading lo the 
breakdown uf the marriage. Defendant's objection to such 
testimony W:!S sustained by the master subject to the plaintiffs 
excc:ption. ~ • • 
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The pl;,i : ~. t!fr s ·c .• ..:::p:ions esscnti;,illy raise • • • [thcj two is­
sues. • • • [F]ir~t. whether the master was in error in excluding 
c:~· idc:nce of defendant's misconduct where the alleged cause for 
divorce: was. irreconcilable differences. • • • 

Pbintiffs counscl.unzed before the master and in his brief 
and argument here that evidence of defendant's misconduct 
should ha1·e been received as relevant to the determination of 
property division and alimony award. Prior to the adoption of 
RSA 458:7-a (Supp. 1975) in 1971, fault was a recognized fac­
tor under our dec1siol'.s to be considered in determining proper­
ty division and support payments. Ccmer v. Ccmer, 110 N.H. 
505, 508, 272 A. 2d 586, 587 (1970). Unlike some states (sec, 
e.g .. M.G.L.A. c. 208, § IA and§ 34 (Supp.); Cal. Civ. Cede 
§§4506, 4509, 4o00, 4801; In re Rosan, 24 Cal. App. Jd 885, 
892, IOI Cal. Rptr. 295, 300 (1972), New Hampshire in adop­
ting "no fault" divorce has not prohibited by statute in all cases 
fault as a factor to be considered in determining property divi­
sion and support payments. 

However, RSA 458:7a (Supp. 1975) does pro~·idc that "In 
any pleading or hearing of a libel for divorce under this section, 
allegations or e·ridence of specific acts of misconduct shall be 
improper and inadmissible, except where child custody is in 
issue ... or ... where it is determined by the court to be 
necessary to establish the existence of irreconcilable 
di!Terences." We have stated that the intent of this statute is to 
"minimize the acrimony attending divorce proceedings." 
Desrochers v. Desrochers. 115 N.H. 591, 594, 347 A. 2d 150, 
153 ( 1975). This intent could be defeated by allowing fault 
evidence in respect to alimony. In re Marriage of Williams, 199 
N.W . 2d 339, 345 (Iowa 1972); see Comment, Kentucky No 
Fault Divorce: Theory and the Practical Experience. 13 J . Fam. 
L. 567, 575 ( 1973-74 ). Accordingly, we hold that in a divorce 
under RSA 458:7-a (Supp. 1975) the trier of fact may properly 
in his discretion exclude evidence of fault on the issue of 
alimony. See Kennard v. Kennard, 87 N.H. J20, 327, 179 A. 
414, 419 (1935). [End Text] -Griffith, J. 
(Murphy v. Murphy; NH SupCt, 11/30/76J 

N.Y. COURT REVERSES DECISION 
TO RETURN CHILD TO MOTHER 

Court of Appeals dissent sees majority opi­
nioh as foreclosing any possibility for mother 
to regain child, · 

Finding a proceeding for periodic family court review 
of foster care placement not to be appropriate for the 
determination of a child's permanent status, the New 
York Court of Appeals reverses an appellate court's deci­
sion to re-vest custody of a child in her mother. (See 2 
FLR 2634). A trial court had recommended con'tinuation 
of foster care and ' ordered institution of a proceeding to 
free the child for adoption. The court agrees that the 
neglect proceedings should be brought to a conclusion 
and states that the standards which it has recently enun- . 
ciated in Bennett v. Jeffreys, 2 FLR 2788, should be 
followed. It notes that the appellate court's decision was 
not reached in accordance with the views expressed in 
Bennett. 

Justice Cooke concurs in the result, finding that the 
appellate court emphasized the interest of the natural 
mother rather than the best interest of the child. 

Dissenting Justice Gabrielli, joined by Justice 
Wachtler, would find a foster care review proceeding ap­
propriate far the determination of the permanent status 
of a child. Ile argues that the majority's decision wiil 
foreclose any '"real hope the n.atural mother may have 
had in regaining the custody of her child." While Bennett 
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relationships to a minor child for imposition of criminal resoon­
sibility for nonsupport. • • • [Ei:d TcxrJ - Staniforth, J°. 
(People'· Thompson; Calif CtApp 4th Dist, 2/5/79) 

Drumm v. Drumm: 
LIMITING VISITATION TO REQUIRE 

GIRL FRIEND'S ABSENCE IS PROPER 

Parties still married; situation cannot 
enhance children's upbringing; dissent claims 
mother moti>•ated by resentment. 

A father's challenge to a limitation on his \isitation to 
times when it can be conducted without the presence of 
his female companion whom he intends to marry after 
obtaining his divorce, is rejected hy the Pennsylvania 
Superior Court, Harrisburg District. The association of 

. the father with his intended while still married to the 
mother is contrary to the religious upbringing of the 
children and the lower court believed that this 
relationship does not enhance their welfare. Thus, the 
limitation placed on the father's visitation is reasonable 
and proper in the circumstances and serves the best in­
terests of the children, the court declares. 

Dissenting, Jud,l!e Spaeth believes the mother's opposi­
tion to visitat ion in the girl friend 's presence is motivated 
by resentment, for the girl friend was the mother's best 
friend who has stolen the father . He feels the burden of 
proof should be on the mother, not the father, to prove 
that the children's welfare would be adversely affected by 
the girl friend's being present during visitation. The 
mother offered no proof that the children were adversely 
afTectcd by the relationship. (Drumm v. Drumm, 2/8/79) 

Digest of Opinion: [TcxiJ This is an appeal by a Jiusband­
fathcr from an Order of the lower court providing limitations 
on his rights to visitations with his three children. The appellant 
contests that part of the lower court order which provided that 
when he had temporary custody of his children such visitat ions 
should be without the presence of the appellant's female compa­
nion. 

At the time of proceedings .in the lower court and argument 
·before our Court, the appellant was still married to the 
arpd!cc, the mother of the children. A divorce nction brought by 
the appellant was pending. The children were aged thirteen. 
clcYcn and eight. In his brief to our Court, the appellant states 
an intention to marry the female companion whose presence was 
prohibited during periods of visitation. 

Our scope of re\iew in custody cases is quite broad • • • . 
While WC will not nullify the fact-finding function of the hearing 
judge, we arc not bound by deductions or inferences made by 
the lower court from the facts found. • • • In ail cases. the 
p·revai!ing consideration is the best interests and welfare of the 
children invoh·ed. • • • From our thorough rev iew of the rccc rd 
in the instant case. we arc convinced that the lower court did not 
commit error in establishing Lhc conditions upon custody about 
which the appealing father complains. 

!: is well established t!1at a paren t m::y not be denied cus tody 
or even visitation ~olelv because of an in\'olvcment in a 
meretricious rc!;:itiunship: • • • Herc we arc nut faced \~ith a 
denial of vis itation :; by a father. hut merc:! y n condition pl :iced 
upon such visitat ions, at lhc mother's request. In our review, "'· c 
find particularly persuasive the following di :;cu ~ sion in lhe 0pi­
r. io n of lh.: lower cou rt: "Thi~ i~ not the f: ,st case where su~h a 
rc4u·~q h:1s hccn mad:.: nf us and we Ii:! ···: . on a fC\\ occ:i ~ i·) ns. 
imposed sin; ilar conditions upon 1·i;. iL;J1ion . In oth-:r · casl· ~ we 
ha\'e denied the n:quc.~I because w1: fi.:lt that the rcqucq w:is 
mo:i•;:! l'd r:i ' : ~1: h1 ~c,cn t mcnt on the ;::: r: of th(.' mo:.hcr th.in h\· 
cor.L·crn fur th-.: .,,:clf<irc uf th.; d1ild rc:i. In the ca5C now t :·l0rl' 
us, howc\'cr, we perceive the situ:it icrn as being somewh;:t ' 
d1fft:rer.t lit-.au'c here the mother's ccr. =:::-rn is something wii i..:h 
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does hear considerably upon the welfare of the children. Herc 
we ha\'e a mother concerned about how her children arc 2oin2 
to react to \'isitations with their father who is still married to 
their mother hut havin2 a close association v.ith another woman 
in the light of what they have been taught at home and in church 
regarding such relationships. We do not think that the courts 
can say with any degree of certainty that such e~pericnccs will 
not 11dversdy affect the children. E\'en if the children tell us now 
that it makes no difTerencc to them, we wonder if it is fair to rcfv 
upon the judgment of the children in such matters. It is onl~· 
recently that we have begun to scratch the surface of the loni­
runge traumatic cffc-..:ts upon our children of what happens to 
them mentally and emotionally during custody disputes and the 
ultimate dissolution of the marriage of their parents. One thing 
is certain - there is nothing in the e\idencc of this case or of any 
other that says that such re!ationships enhance the welfare of the 
children. 

"Moreover, it seems vital to us that the purpose of \'isitation 
for the father is to continue or to stabilize the relationship 
between the father and his children, and we do not think it is un­
reasonable for him to set aside his own romantic interests dur­
ing the pi.:riod of time while he is still married to the children's 
mother for the period of time when he has the children with 
him. In our interviews with the children we tried to determine 
whether the father's relationship v.ith his girlfriend in any way 
detracts from his attention to his children durin;z their 
visit:itions with him. The oldest child was the most rc!iponsive. 
Shr. indicated that her father w0uldn't take her out on her last 
birthday hec;1usc his girl friend could not he present . .. In­
terestingly enough. the youngest child was aware of the problem 
and even she knew thm this was wrong . . . · 

" Under all of the circumstances of this c.asc. we arc of the 
opinion that the condition we have imposed upon the fathers 
visitation with his children is not unreasonable and that their best 
welfare will he promoted if the condition is imposed at k: '.tst until 
the time when the marriJl!e between the father and mother h;:is 
been legally resolved (sic).:; • 

We find the condition imposed by the lower court to be reason­
able and proper in the circumstances of this case, and further, 
find that it would serve the hc<it interests of the chil'drcn. Clea riv. 
the trial court's conclusion. in that regard. is supported by ampie 
evidence of record. 

The dissent, in suggesting a r_cmand, relics principally upon 
the conclusion th:ll the :ippcllcc muthcr was moti\·atcd "in large 
part" by feeliugs of resentment in seeking the condition upon 
\'isitation which the lower court imposed. Curiously, the dissent 
goes on to state: " Ncit that the mother is to he blamed; quite .to 
the contrary. it would be astonishing if she were not resentful of 
someone who, while purportedly her best fr iend, has. as she 
must see it, stolen her husband and destroyed her family ." 
While the issue of the mother's moti,·ation is csscntiallv irrele­
vant to the question of what is in the best interests of the 
children. it should be noted that the lower court srccifically 
found as a fact that the <.:ppcllee's request was not motivated by 
resentment. This finding also has ample support in the record . 
The dissent also notes that there is no cYidcncc to SUl!l!cst that 
the fath:::-'s female comranion represents any thre-at to the 
children 's welfare. Th is is simply not true. since the record is 
replete with rcf..:rcnccs to the rcli~ious tc:ichings instilled in the 
children by their parents. which would ccrtair.ly run contrary to 
a situ :!lion in whi;;h their father, while married to their mother. 
instead keeps the cnmpany of another wom;in, This discussion 
is not mc;i nt to irnp!y a cJstigation 0f the appellant's morals or 
pcr.;on;1l life. hur merely to illustrate c·:iJcnce of rcrnrd, indic:J.ting 
1:ircurmt<tn<.:<:~ ' ' :m:h '' uuld not he in Lhc hi:....;t interests of the 
children. ;:nd c:1 n n:a.~ona b!y be avoid::tf by :he condition imrosed. 
[End hxt] -Van Der Yoort. J. 

ni.1s f1;t: [h\t] Th e.: children visited their father, hut before 
long <l dif ticulty aro.•c : the molh::r told the fotr.cr he could ha1,·e 
the ri: ildrcn onlv nn ..:cinditinn th :i: onl' ..\ liL·c Guis1: was not 
prc~ent. The fJth.:r obj.:.:td ll' th is conc iti0n and in O.:t c hcr 
l'J7(, likd ;1 rcri:in n ,1,kiq: the '""er r 1.1:ir: t1l i·rant him 
\·isitatiooi ;1.:;:nrding lo :i. certain rrnp11scd ~ ~ h du : c. The moth::r 
filed ;•n .inswi.:~; alth o 11~h the.: answc.:r 11! ~j rucd It' son:-: a~rects 
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.-.: :!;c pr"i'"'cd 5..:~a:duh:. it~ prind;.~1 !1< \:!S th:il the: coi:rt 
_,;,l .;; iJ ;.;;,,., 1 i~iL.:!il1n onl\ on conditio. .::t {tjhe (father's] 
~irlirii:n<.i . Alice: GLiisi:, wi·ll not bc: permitted to be present 
durinc ar.1 uf the \'isitations until such time as a final decree 
in di~or.:c is c::::c:rcd in the divorce case instituted by the 
I father]. 

The: lowc:r .:curt heard testimony in December 1976. At the 
condusion of the: hearing the court dictated a temporary \'isita· 
tion ordc:~: generally, the order ullowc:d \•isitation on alternate 
"c:ehnds and on certain holidays and during the: summer. The 
cuur: thcn stated that pending further argument ... we arc also 
gl)ing to grar:t the prayer of the {mother] ~ha!. the visitations oc· . 
.:ur outside: of tire company of Mrs. Guise. Record at 11Ja. 
On ~u1·enihc:r 1. 1977, :.ft.:r hearing arguments. 1he court madr: 
its tc:npor:.try urdc:r final. It is this final order fr\lm which the 
fathc:r has appcaic:d. • • • 

Alice Guise: is highly educated, with a Ph.D .• and the 
mother of it\'r: bl>~ s. "hose: apprc~imate ases arc 19, 17 (twins). 
13, and I I. Ms. Guise was the: mother's best friend, and has 
l.nown the parties' thrc:c childn:n ~ince their birth; the children 
call her Aunt Alice:, and Trevor regards Clay Guise - one of 
Ms. Guise's youngest boys - a5 one of his best friends. M~. 
Guise was divorced in August 1975. She and the father arc Jn 
lo\'e and intend to get married as soon as the father is cfivorccd. 

In its opinion the lower coun makc:s the following statement 
regarding the mother's ~quest t~~t Ms. Guise not be allow:d to 
be present ·when the: children v1s1t the father. . 

"This is not the li!'SI case: where such a request has been made 
of us and w.e have:, on a few occasions, imposed similar con­
ditions upon \·isitation. In other cases we have denied the re­
quest because w·e felt that the rr:qucst "-·as motivated more by 
n:sc:ntmcnt on the part of the mother than by concern for the 
"dfarc: of thr: children. In the case now before us, however, we 
pc:n."c:ive a situation as being somcw·hat cfiffcrcnt because here 
thr: mother's concr:rn is something which does bear con­
siderably upon the welfare of the children. Herc we have a 
mllthcr concerned about how her children arc going to react to 
1·isitations with their father who is still married to their mother 
but hal'ing "a close association" with another woman in the . 
licht of what they ha\·e been :aught at home and in church 
regarding sui.:h relationships. We do not think that the courts 
c:m say with any degree of certainty that such experiences will 
not udvc-rsdv affet.1 lhc children. Even if the children tell us now 
that it makes no diffr:rcnce to them, we wonder if it is fair to 
rr:ly upon the judgment or the children in such matters. It is 
onlv rc:ccnth• that we have begun to scratch the surface of the 
ll>ng ransc: traumatic effects upon our children of what happens 
to them mc:ntally and emotionally during custody disputes and 
ttic ultimate dissolution of the marriage of their parents. One 

, thint? is certain - there is nothin!? in the evidence of this case or 
of any other that says that such relationships enhance thr: 
11c:lfarc: of the chi!drr:n.~ 

Lowc:r court slip opinion at 2-3. 
I ha\'e two dificrr:nccs with this st:itemcnt; the first concerns 

the facts; the second. the law. 
~I" diffr:rencc with the: l.:>wc:r i.:ourt conet:riling the facts is 

th::t ·1 do not share the lower court's opinion of the mother's 
nh1til'ation: in mJ opinion, hc-r request regarding Ms. Guise was 
in large pan a result of resentment. I have no hesitancy in ex­
pressing this opinion. for .. [a]lthough we \\•ill not nullify the 

· fact-finding function of the h.:aring judge, we are not bound by 
deductions or inicrences made by the lower court from the facts 
as found." Commonwealth ex rel. Ulmer v. Ulmer, 231 Pa. 
Superior Ct. 144, 147, J31A.2d665, 667 (1974). Moreover, the 
scopr: of our review is broad. • • • l suggest that as one reviews 
the record here, the mother's motivation becomes plain. Not 
that the mother is to be blamed; quite to the contrary. it would 
be: astonishing if she were not resentful of someone who, while 
rurportcdly her bc:st friend. has, as she must sec it, stolen her 
husband and destroyed her family. • • • 

There is another fon.-c, in addition to resentment, that we 
should recognize as behind the _mother's o~jcction ~o Ms. 
Guise's prr:scncc. which has nothing to do with teaching t~e 
children about ~the family unit" or about "what's right": it 1s 
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mom:'" Thus, the moth~ .til'1:...U that the fathc:r has refused to 
make· any son of provisions for her future support. Record at 
JOOa. Implicitly, al least. the fathc:r admitted this. When asked 
about the mother's rc:quest for support, he answerc~: "She'.s a 
hcalthv woman, a ·healthy woman can teach. Ailee {Guise] 
works: I work ." Record <il 52a. According to the father, the 
mother said to him that ifhc would p:iy what she asked, "fY]ou 
can have your divorce tomorrow," and be free to !\~ the 
children without any rcstricticns. Record at 39a. 49a - 50a. He 
also testified that the issue of Ms. Guise's presence did not arise 
until the ma~ter's hearings. Rt"cord at ·4oa. Can there be any 
doubt about what has h:iprened? The father won't pay what the 
mother thinks she need!> for support. The mother fights back . 
She contests the action in divorce. She contests his visitation 
petition. If he wants Ms. Guise and the children on his terms, 
let him pay what she needs. . 

Again, I am afraid this may sound harih to the mother; but 1t 
is not so intended, and should not be so understood. To her, the 
father's ccndu~1 mu~t seem sc:lfish in the extreme: After she 
bears him three children, he leaves her, and wants everything 
his own way. Furthermore, gil•cn the fact thut under Penn­
sylvania law a woman is entitled to no support after dh·orcc, the 
mother may well have found herself in a most difficult positi~n 
- one in which she felt compelled to fight back. My purpose, in 
other words, is to blame no one, but rather simply to observe 
that when we arc ask~ to decide a case, we should pay attcn· 
tion to the nature of the struggle the parties arc engaged in: if 
we do not, our decision will surely miss the point; and to treat 
this case as thoui;h it involves family unity and moral teaching. in­
stead of resentment and money, is to miss the point. 

MJ difference wi,th the lower court on the Jaw is with respect 
to burden of proof. As shown by its statement, which has been 
quoted above. the lower court imposed on the father the burden of 
proving that his relationship with Ms. Guise - which the court 
earlier in its opinion characterized as "meretricious" - cfid not 
adversely affect the children's welfare. Thus, while making ~o 
finding that in fact there was any adverse effect, the court said: 
"One thing is certain - there is nothing in the evidence of this 
case or of any other that s.tys that such relationships enhance 
'the welfare of the children." ·This was error. The law is settled 
that it was the mother's burden to 'prove that the children's 
welfare would be adversely affected by Ms. Guise being present 
when they visited their father. Thus in Commonwealth ex rel. 
Meta v. Cinello, 217·Pa. Superior Ct. 94, 268 A.2d 135 (1970), 
it WiiS held that a father may not be denied visitation rights 
unless the visits would be detrimental to the best interests of the 
children. In Commonwealth ex rel. Lotz v. Lotz., 188 Pa. 
Superior Ci. 241, 244, 146 A.2d 362, 363 (1958), it was held 
that "{tJhc: cases in which \isitation rights '?f a parent have been 
limited or denied have been those in which severe mental or 
moral deficiencies of the parent have constituted a real and 
grave threat to the wdfarc of the child. And sec C~mmon­
wc:alth ex re:!. · Sorace v. · Sorace, 2J6 Pa. Supenor Ct. 
42, A.2d ( 1975) which is perhaps the 
case most in point. Th:re the mother and father were married.· 
but the father left to live with another woman, by whom he had 
a child. \\'hile not condoning his cor.duct, we nevertheless af· 
firmed an order granting him the right t~ have his c~ilci i.:n \·isit 
him at his home - not O\'ernight - since the children were 
"folly aware of :he circumstances" and not adversely affected 
bv them. 
·Herc: there was no C:\'idencc that Ms. Guise represented any 

threat to the children's wdfarc:: the lower court's failure to find 
any threat is 1herc:fore hardiy surprising. The father and his 
witnesses were uniform in testifying. that the children were not 
ad\•crscly affected. See, e.g., Record at 59a (where Ms. Guise 
says the children treated her no differently than they had over 
the years), 6Ja (the friend's t~•imony), 70a (the minister's). 
The mother expressed her personal beliefs, sec e.g., Record at 
77a and 99a ("[WJhen they are with their father t~cy are not 
learning what I think are basic good moral values right now as 
long as hc:'s a married man." .. , do not_ think it's healthy for 
children to s~ displays between a married person and an u~­
m:!rricd person. ").o but such expression~. apart from their 
moti1·ati.:>n, fall short of saying that the ch:ldrcn were adversely 
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:.iffc:.:tc:d. Siu: off;:rc:d :1(• \!\ id1:n'e '· the childn:n had ever 
June: ur said anything mar:ifesti:ig any ad\·erse influence al-
trihutaole to Ms. Guise. • • • · · 

Since there: w:is therefore no e\'idcncc that Ms. Guise's 
nrescncc wlluld in an\' w:!v adrersdv :iffect the children. the 
lo\\ c:r court should nci ha,-~ ordered that the father could have 
the 1:hildren on!y if ~h. Guise stuyed away. • • • . 

This conclusicn, however, should not end our consideration. -
As mentioned :ibo\'e, when lhe lliwcr court held its hearing, the 
fal.her"s suit for divorce: was in precess. The master's report 
recommended thal the father be gr:inted a divorce; and the 
mother filed exceptions to the report. Since the visitation he:ir­
ing. the cXCt"ptions h:ne bc:l."n he°"rd und sustained: the father 
was denied a cii\•orce: the father appealed to this court, ur.d by 
per curiam urder we: affirmed the denial. Drum v. Dru m, 
---- Pa. Superior Ct. , A.2d ---­
(I 9i8) (J . 1140/iS). In surnmarv: The divorce was sought on 
the ground of indignities. The: master found that the: marriaJ:!e h:id 
detc:rior<!tcd to a poinl where it was beyond repair - a finding 
amply supported by the parties' t~timony m the visitation 
proct"Cding. However, the coun of common picas h'Cld - cor­
n:..-:tly in our view - that the master's finding did not go beyond 
showing incompatibility, which under Pennsylvania law is not 
suflicient reason for divorce. Thus the situation of the panics is 
very different than it was when they testified in the \•isiiation 
hearing. The mother h:is "won"; the father must support her, 
and he cannot marry Ms. Guise. Given this. turn of events, the 
mother's request to the lower court - that the "(father's] 
girlfriend ... not be permitted to be present during any of the 
visitations until ... a final decree in divorce is entered .. . . " -
is no longer responsive to the parties' situation. What is needed 
now is another look.. So far as mutual love and family unity are 
concerned, the marriage between the parties is over: it 
nevertheless remains as a legal shell. Now how will the parties 
plan their li\·cs"! And how will the children fit into those plans? 

The issues raised by these questions arc more acute than w~re 
the issues considered by the lower court when it conducted the 
visitation hearing. Then p:rhaps something might be said for 
the lower coun's order, 1f the order were regarded as a tem­
porary expedient. Then it might be said: "After all, docs it 
make so much difference that Ms. Guise can't be present when 
the children visit their father'? The mother's answer to the 
father 's petition shows, and she testified, that as soon as the 
divorce became final, so far as she was concerned, Ms. Guise 
was entitled to be present. Record at 9 !a. Let's just wait a bit. 
Soon the divorce will be final, and that will settle the matter." 
Now, however, we know we cannot uphold the order by any 
such reasoning: the father is not going to get a divorce - al 
least, not in Pennsylvania. [End TextJ-Spaeth, J. 
(Drumm t. Drumm; Pa SuperCt HarrisburgDist, 2/8/79) . 

"LACK OF PARENT-CHfLD RELATIONSHIP"' 
IS "SERIOUS HAP.M"'; MOTHER UNFIT 

.'tlfenral/y ill mother's past failure 10 care for 
and support two-year-old child supports find­
ing of unfitness and termination of part:ntal 
rights. · 

Affirming a judgment terminating th~ parental rights 
of a two-and-one-half year old child's mother, the New 
Mexico Coun of Appeals rejects the mother's contention 
Lhat there was insufficient evidence that the child wa$ 
subjected to serious mental or emotional harm, one of the 
components of "unfi.tncss," which was the basis of the 
trial court ruling ... Serious harm" within the meaning of 
Section 40-7-4(AX3) means "harm giving rise to ap­
prehension or attended with danger," says the court, 
citing Tex.as and North Carolina decisions. Herc the 

·mother failed to perform her natural obligation to care 
for and support her child, as a consequence of which 

there i$ nv p;m:m-~a i ld rt:lation.>hip. l n this court ·s view 
Lhe absence of a parent-child relationship constitu tes 
sc:"ious harm to the child. So more is involved here than 
'"penalizing·• the mother for her misfortune in becoming 
mentally ill. 

Also, the mother's objection thut her declarations to a 
court-appointed psychiatrist were privileged and inad­
missible is unsuccessful. Some of it might be privileged. 
but the motht:r failed to distinguish. (New Mexico Hi.:alth 
and Social Services Dept. v. Smith, I /9 /79) 

Dige.\I uf Opinion: (Tt>xtJ This appeal involves the termina­
tion. of ihe parental right of the: mother of a chila. approii:.iml!te­
ly :;.1 / 2 years old at the termination hearing. • • • 

The child. whuse father is unknown. was born October 15. 
19i5: the child had been in foster care with the H.S.S.D. 
(llc:alth and Social Services Dc:partmc:nl) for over two years at 
the time of the: termination hearing in April, 1978. Thus. the: 
child has not lived with his mother most of its life. The reason 
was th: condition ·or the mother: she had been '"unable to dis• 
charge her natural responsibilities as a parent due to mental in­
capacity, hospitalization and incarceration periods, and the use 
of ii!cohol." 

Dr. Lowe testified as to the mother's mental condition. The 
trial courl found: "Dr. William R. Lowe is a licensed. psy­
chologist in the Slate of New Mexico, and he has over the past 
three (3) years examined, counselled, and treated Peggy Smith 
pursuant to court commitment while she was confined to the 
New Mexico State Hospital, Las Vegas and while incarcerated 
in the Clovis City Jail, and at the request of personnel of 
HSSD." Substantial evidence supports this finding. 

The mother objected to Dr. Lowe testifying, claiming the 
privilege stated in Evidence Rule 504(b), against disclosure of 
confidential communications. • • • 

Assuming, but not deciding, that communication has the 
broad meaning asserted by the mother, a part of the com­
munications wc:re in .connection with court ordered ex­
aminations of the mother's mental condition. Communications 
made in the course of those exo:minations were not privileged 
with respect to the particular purpose of the examination unless 
the judge ordered otherwise. Evidence Ruic 504(d)(2). The 
judge did not order otherwise. To the extent Dr. Low·e's 
testimony was based on court ordered examinations, there was 
no pri\'ilege. State v. Milton, 86 N.M. 639, 526 P.2d 436 
(Ct.App. 1974). 

The mother objected to Dr. Lowe's testimony in its entirety. 
She did not attempt to distir.guisb between non-privileged 
testimony and testimony allegedly subject to :he privilege. 
Since the objection went to the entire: testimony, the-objection 
Wi.IS properly overruled. State v. Carlton, 83 N.M. 644. 495 
P.:d 1091 (Ct.App. 1971). 

The termination of the mother's parental right was under 
§40-7-4. N.M.S.A. 1978. The: trial court found the mother was 
unfit: thus, the specific ground for termination was 
§40-7-4(..\)(3), which re:ids: "(3) the parent is unfit, that is, the 
parent has repeatedly or continually neglected or willfully abus­
ed the child. or failed or refused to perform the natural and 
legal obligations of care and support: and because of such 
parental conduct the minor has suffered serious physical, men­
tal or emotional harm: and such parental conduct will probably 
continue and the continuation of such parental conduct will 
probably cause fu n hcr and serious harm to the minor and the 
disintegration of the parent-child relationship." 

The quoted provision states four components for an "unli:" 
finding: (a) The parent has repeatedly or continually neglected 
or willfully abused the child, or failed or refused to perform the 
natur:il or legal obligations of care and support. (b) Because of 
such par::ntal conduct the child has suffered serious physiC<ll , 
mental or emotional harm. (c) The parental conduct will 
probably continue. (d) The continuation of such parental con­
duct will probably cause further and serious harm to the child 
and the: disi~egri.ltion of the parent-child relationship. . 

The: mother asserts that mental illness was an insufficient 
basis to terminate: her parental right. We agree; in this case the 
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1Rfrbmontr 

VIRGINIA S. BROWN V. RICHARD P. BROWN 

Sepe.ember 1. 1977. 

Record No. 760556. 

Present: All the Justices . 

A"-ard nf ciutody of minor chi/drrrn to fathrrr upon divorce. 

-- ·--

( U Domestic Relations - Cua&.ody of Children - Moral Climate- Effect 
of Adulterous Conduct by Mot.her having Temporury Custody. 

121 D<Jmesl.ic RC'lat.ioa. - Trial JudKe - Deci!iion ali to Custody Ent.illed 
t.o Peculiar Respect • 

(3) Domrstic Relation11 - Cu.t.ody Decree - Tri1d Jud1tc PTHumed t.o 
Weif(h aU Evld•nce and Decree in lle!tl. lnt.er~t. of Children - No 
Abllli4! of Oi!ICrt'tion. 

MoLher was awarded temporary custody of minor children upon separation 
from father and thereafter sought divorce on grounds of const.'"Uctive 
desertion and cruelty. By cross· bill. father sought custody of children and 
divorce on grounds of desertion and adultery. After ore tenus hearing, trial 
judge transferred custody of children to father on ground mother was not a 
fit and proper person because of her adulterous relationship with person 
named in husband's cross-bill. · 

1. In all custody cttses the controlling consideration is the child"s welfare to be deter• 
minrd by all the facts. The moral climate in which the children are to be raised ia 
an important consideration and an illicit relationship to which minor children 
have b~n exposed cannot be condoned. 

2. Decision by trial judge that mother. because of an admitted adulterous relationship 
to which minor children were exposed dw-ing her temporary cu.'ltody, is an unfit 
and improper person for custody, is peculiarly entitled to respect when he sees 
the parties, hears the witnesses and is in closer touch with the situation than the 
reviewing Court. 

3. Trial judge is presunwd to weigh all the evidence and decre.r custody as he 
considers in best interest of the children, and although the order or certification 
of testimony by court don not recite that the best interest of the children 
requir'l'd a transfer of custody from the mother to the father, it is obvious that it 
did so conclude. There was no abuse of discretion under the circumstances. 

Appeal from a decree of the Circuit Court of Fairfax County. 
Hon. Barnard F. Jennings, judge presiding. 

Affirmed. 

Betty .4. Thompson, for appellant. 

F. Bruce Bach (Jerome F. Leiblich, on brief), for appellee. 
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Per Curiam. 

This case involves the tustody of the two minor sons, ages 
seven and four, of Richard P. Brown and Virginia S. Brown. The 
parties separated in January, 1974, an<l in Mareh, 1974, i\frs. 
Brown was awarded. temporary custody ; In November, 1974, she 
instituted a suit for di\·orce on the grounds of construttive 
desertion and cruelty. The husband filed a cross-bill for divorce 
on the grounds of desertiun and adultery and sought custody of 

-the children. On January 2, l!:J76, after an ore tenus hearing, the 
court transferred cus.tody of the children to Mr. Brown, holding 
that Mrs. Brown was "not a fit and yroper person to have the 
care and custody of said minor children by reason of an 
adulterous relationship with the corespondent named in 
defendant's cross-bill of complaint". Appellant appealed. 
Thereafter Mr. Brown was a\\'arded an absolute divorce and 
custody of the children, subject to review by this Court of the 
matter of custody . 

The court certified in narrative form a "written statement of 
oral testimony" introduced at the hearing which resulted in an 
award of custody of the children to the father. It recites that Mr. 
Brown presented evidence concerning his wife's "fitness as a 
mother and concerning her adulterous relationship with the 
corespondent named in defendant's cross-bill for a divorce"; and 
that Mrs. Brown offered testimony "to show her fitness as a 
mother, such testimony being terminated by the court, it being 

· l satisfied that [Mrs. Brown] was fit to care for her children so far 
i as her treatment of the children and their physical care is 
t concerned". 
l No good purpose would be served by a detailed review of the 
' j evidence. Mr. Brown testified and introduced the testimony of a 
f · professional investigator, of a personal friend and of a Mrs. 1 · Reynolds. Their testimony established that ·at the time appellant 
·~ had custody of the children she was living with one Dale Leith. 
1 These witnesses also stated that Mrs. Brown was not a good 

J · housekeeper; that they observed her apartment in a dirty and 
. :.;l,< unkempt . condition; and that ·the thildren were not properly 

'. i , f :' cared for. in many respects and were neglected. 
::." :i ' Mr. Brown testified .that his older son had developed a 
';\ } · : hyperactive condition during the parties' separation; that this 
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condition appeared to improve while in the father's custody; and 
that he noted that the child · 

"particularly and repeatedly pleaded for the return of the 
Defendant to the household and asked repeatedly why the 
other man was sleeping with Mommie instead of the 
Defendant: That the Defendant noted also that [this child) 
resor:ted to· long periods of silence; That he was irritable with 
and slapped his brother and then immediately hugged him; 
and that he otherwise tended to.lose control." 

Mr. Brown's witnesses testified that the children appeared to 
improve in health and behavior while he had custody and that 
they .demonstrated more affection for their father than for their 
mother. Mrs. Reynolds, a divorcee, testified that her relationship 
with Mr. Brown was that "of lovers", but such relationship was 
"never obvious in the presence of the children"; and that she 
planned to marry appellee when his divorce became final. 

Appellant offered her testimony and .that of a friend, of a 
fellow employee and of the wife of her employer. Her three 
witnesses testified that her children were properly cared for and 
that her home ,i,,·as not dirty. 

Tµe court terminated the testimony of appellant designed to 
establish the fitness of Mrs. Brown as a mother and the quality 
of her housekeeping. It observed that it was not prepared to find 
her an unfit mother because "of her general care for the 
.children"; and that it was only interested in hearing testimony 
on the relationship between Mrs. Brown al}d Leith. Mrs. Brown 
then testified and admitted that "Dale Leith lived with her"; 
that she and Leith were very fond of each other; and that they 
planned to marry "when free to do so". She t~stificd that her 
home was clean; that the children were kept clean, well-fed and 
well-clothed; and that they were happy, healthy and 
well-behaved children. She said that her older son was 
hyperactive and was under a doctor's care, receiving all the 
medication he required. 

Following the taking of testimony on September 26, 1975, the 
court directed Mrs. Brown to have Leith immediately removed 
from her apartment and continued the matter to October 14, 
1975 for argument of counsel. On October 14th, counsel for 
appellant presented argument in support of her petition for 
custody. The·court then interrogated defendant as to "his plans 
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upon taking over custody for providing a proper home for the 
children". '\Vhereupon the court ruled as follows: 

"That the Complainant did maintain in her home together 
with the minor children of the parties on a permanent basis 
over a.n extended period of time the corespondent named in 
the Defendant's Cross.Bill of Complaint file-d herein, and that 
an adulterous relationship existed between them. 

"That while the Court was satisfied that the Complainant 
was otherwise a fit mother and did not find her unfit due to 
any deficiency in the ca;re of the children while in her custody, 
the court found, by reason of her adtllterous relationship with 
the corespondent in the same residence of \vhich the minor 
children aiso lived, that the Complainant was not a fit and 
proper person to have the care and custody of the minor 
children of the parties."· 

[l) In all custody cases the controlling consideration is always 
the child's welfare and, in determining the best interest of the 
child, the court must decide by considering all the fac ts, 
including what effect a nonmari tal relationship by a parent has 
on the child. The mo.ral ·climate in v.·hich children are to be raised 
is an important consideration for the court in determining 
custody, and adultery is a reflection of a mother's moral values. 
An 'illicit relationship to which minor children are exposed 
cannot be condoned. Such a relationship must necessarily be 
given the most careful considerat ion in a custody proceeding. 

In Beck v. Beck, 341 So.2d 580 (La.App. 1977), the court 
approved a change in custody to the father from the mother who 
had recently lived with a paramour. The court s~id: · 

"[\V]here the mother has recently lived in open and public 
adultery with her paramour for a substantial period of time, 
iri total disregard of the moral principles of our society, the 
mother is generally held morally unfit for custody: [Citation 
omitted]. 

* * "' 
"it is ,.,.·ithin common knowledge and experience that a child 

. learns by example, especially from his parents. Such utter 
disregard for moral guidance and social standards can have 
but ill effect on the young son." [Citation omitted]. 341 So.2d 
at 582. Accord, Denton v. Meshell, 335 So.2d 705 (La.App. 
1976). . 
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In In re Marriage of J- H- M- and£ .. C- M-, 544 S. W .2d 582, 585 
(Mo.App. 1976), the court said: 

"Adultery is usually insufficient, without more, to stigmatize 
a mother an unfit custodian, as the principal relevancy of such 
activity is its .effect upon the child. [Citations omitted]. What 
we may not condone is exposing the children to adulterous and 
immoral contacts. This is not to say that moral considerations 
are not factors in awarding custody !Citations omitted]. but 
critical here is that the mother's affairs were conducted with 
the children's kno\vledge and while they were present in the 
house.". 

See also L.H. Y. v. J.M. Y., 535 S.W.2d 304 (Mo.App. 1976) and 
Wadlington, Sexual Relations After Separation or Divorce: The 
New Morality and the Old and New Divorce Laics, 63 Va.L.Rev. 
249 (1977). 

[2] In the instant case, there was testimony that the 
relationship between Mrs. Brown and Mr. Leith had an adverse 
impact on the parties' two children. Their adulterous 
relationship was admitted. They were openly cohabiting in the 
presence of her two young children. The court found as a fact 
that appellant had maintained her home under these conditions 
over an extended period of time. The court therefore ruled that 
this adulterous relationship rendered Mrs. Brown an unfit and 
improper person to have the care and custody of these children. 

The decision of the trial judge is peculiarly entitled to respect 
for he saw the parties, heard the witnesses testify and was in 
closer touch \'lith the situation than this Court, which is limited 
to a review of the written record. We are further handicapped 
here by the absence of a transcript of the testimony and a record 
of the interrogation of Mr. Brown by the trial court "as to his 
plans upon taking over custody for providing a proper home for 
the children." 

[3] Although the trial court did not specifically recite in its 
order or in its certification of testimony that it found that the 
best interest of the children required a· transfer of their custody 
from the mother to the father, it is obvious that it did so 
conclude. In this review we presume that the trial judge 
thoroughly weighed all the evidence and decreed custody as he 
believed would be·in the best interest of the children. We cannot 
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find, under the circumstances of this case, abuse of discretion, 
requiring reversal and another transfer of the custody of these 
two minors who have been living with their father for the past 
twenty months. 

Ajfi.rmed. 
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ERNEST P, GATES . 

.JUOGE 

1214 3Ju.hirial <!f irtttit 
<qtt~ ttf Q}lt.tsttrfulh 

QJitl! ,ttf Qj.tthrtthtl ~.tigitts 
.JuoGES CHAMeE~S -

CHESTERFIELD, VIRGINIA 23832 

October 27, 1981 

Mr. B. VanDenburg Hall 
Suite 400, Equity Building 
4085 Chain Bridge Road 
Fairfax, Virginia 22030 

Re: Middleton v. Middleton 

Dear Mr. Hall: 

3305-77 

O . W . MURPHEY 

~UOGC 

The Court overrules the defendant's Plea to the 
Jurisdiction. The Court has continuing jurisdiction. 
The Court declines because the circumstances are con­
venient for this matter to be disposed of in Virginia. 

Since the attorney for the complainant will be in 
England in November, it will be convenient for him to 
take the evidence he needs to pursue his case. 

The complainant may take ~vidence in England to 
pursue his allegations seeking a change in custody of 
the inf ant children of the parties and the awarding of 
a restraining order against the defendant. 

The Court will take under.:iadvisement complainant's 
Motion for · Restraining Order until evidence is taken 
in England to support the motion. The Court will 
require a hearing, with notice to opposing counsel, 
before this motion is acted upon. 

Sincerely~ 

Ernest P. Gates 

EPG:fm 
cc: Mr. Donald K. Butler 
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B.VANDENBURG HALL 

B. VAN DEN BURG HALL 

PHILIP A.WELLS t 

W ILLIAM E.KLINE 

•ALSO ME MBER O.C. BAR 

Donald K. Butler, Esq: 
Morano & Butler 
526 North Boulevard 
Richmond, Virginia 23220 

ATTORNEY AT LAW 

SUITE 400 EQUllY BUI LD I NG 

4005 CHAI N BRIDGE ROAD 

' FAI RFAX,VI RGI N;A 22830 

Re: Middleton v Middleton 
In Chancery No. 3305-77 

6 November 1981 

In the Circuit Court of Chesterfield County, Virginia 

Dear Mr. Butler: 

AP.EA COD E 703 
385 - 8777 

This is just a brief note to inform y ou that I have 
retained, on behalf of Brian C. Middleton, the following law 
firm in England to act as local counsel there, at least for 
the purpose of taking the depositions which are now scheduled 
for November 12, 1981 in Darlington: 

Freeman, Daly & Jacks 
11 Victoria Road 
Darlington, Co. Durham 
England 
Phone: 66221 

This firm apparently has its main office in Durham at 
the following address: 

26A Old Elvit 
Durham, England DH 13HN 

I suggest that if you or your 
wishes to contact this firm that I call 
telephone number 03 8564 843 in Durham. 
this matter at some length. 

English associate / counsel 
Tony Turnbull, Esquire at 

He and I have discussed 

I am proposing the following schedule for the taking of 
on No vember 12th in the office of Freeman, Daly & Jacks in Darlington: 



( - . 

( 
• . .. ( 

Donald K. Butler, ~sq. 
November 6, 1981 Page 2 

Sheila Joan Middleton 
Claire Michelle Middleton 
Nicole Amie Middleton 
Duncan Laws 
.Mrs. Amy Mulhearn 
(Mr. Brian Middleton's Mother) 
Kenneth Brown 

9:30 a.m .. 
11:00 a.m. 
12:30 p.m. 

2:00 p.m. 

3:00 p . m. 
4:00 p.m. 

Enclosed are notice of depositions setting out the 
above more formally. While I will be happy to accomodate by 
changing the hours of the proposed depositions, since I 
previously wrote you suggesting November 12, 1981, as the date, 
you have not objected to this date, and since you promised 
that if Judge Gates would allow depositions ,that you would 
produce your client and her children without our having to 
subpoena them in England, I am proceeding at some considerable 
expense to go to Darlington, England and to take these six 
depositions there; I will be happy to rearrange the times on 
November 12th so long as I do get to take these six depositions 
on November 12th in Darlington. I will be happy to start work 
earlier and/or to work late to meet others' schedules on the 
12th and will do some depositions on the 13th of November 
if you want to do some for your side of the case and we cannot 
do them on the 12th. 

Please confirm that this schedule is allright. 

My address and phone number in London will be: 

Chelsea House 
11 Oakley Street 
Chelsea, London, SW 3 5NN 
Tel. 01-352-9115 

Also my secretaries will know, within reason, where 
to reach me most of the times that I will be in England. 

vmr 
cc: 

Thank you for your cooperation. 

/ Clerk, Circuit Court of 
Chesterfield County, Va. 

Tony Tornbull, Esq. 
26A Old Elvit 
Durham, England 
Mr. Brian C. Middleton 

Sincerely yours, 

'f/~~d.,J/ 
B. VanDenburg Hcfii~ 

- r · · ... ~ f""!. • '\f'\ \~ 'j : ~ 

R t r:- i .• "· i ~ '\ "' i 1 ~ 1. :.::. ~ '.JL.l ..... ~ / q ,..., ',.,.. 
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LEWiS H. YADEt!. 1.L~ f1i'I 
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NOTICE OF DEPOSITION 

TO: Sheila Joan Middleton 
c/o Donald K. Butler, Esquire 
MORANO & BUTLER 
Counsel for Defendant 
526 North Boulevard 
Richmond, Virginia 23220 

' • I )oo< \ t - ' Rrr-E''':·o p~!D r11 ro ~V I\' ~ ·-d ·._ : r: !-._ 

NOV 10 198: 

LEWIS H. VADEN, CLER!< 
eilG-

PLEASE TAKE NOTICE that pursuant to Rule 4:5 and 

4:12 of the Rules of the Supreme Court of Virginia, complainant, 

by counsel, will take the deposition of Nicole Arnie Middleton, 

whose address is Flat 6, St. Mary's Court, Ridley Drive, Norton 

Cleveland, Engiand upon oral examination before a Notary 

Public or an~ other person authorized to administer oaths 

and to take testimony on Thursday, November 12, 1981 at 12:30 p.m. 

in the offices of Freeman, Daly & Jacks, 11 Victoria Road, 

Darlington, Co. Durham, England, for the purpose of discovery 

and/or use as evidence in the above-styled cause. 

B.t~~~~ 
Counsel for Complainant 
Suite 400 
4085 Chain Bridge Road 
Fairfax, Virginia 22030 
(703) 385-8777 

BRIAN C. MIDDLETON 
By Counsel 

Certificate of Service 

I hereby certify that I have this F 1Jay of . 
November, 1981, mailed, postage prepaid, a true copy of the 
foregoi_ng Notice of Deposition to Donald K. Butler, Esquire, 
MORANO & BUTLER, Counsel for the Defendant, at 526 North 
Boulevard, Richmond, Virginia 2S220. -

Z:12 



NOV l t'. 1981 

NOTICE OF DEPOSITION 

TO: Sheila Joan Middleton 
c/o Donald K. Butler, Esquire 
MORANO & BUTLER 
Counsel for Defendant 
526 North Boulevard 
Richmond, Virginia 23220 

LEWIS l-t VADB~. ~[:: ::: 

d~-

PLEASE TAKE NOTICE that pursuant to Rule 4:5 and 

4:12 of the Rules of the Supreme Court of Virginia, complainant, 

by counsel, will take the deposition of Sheila Joan Middleton, 

whose address is Flat 6, St. Mary's Court, Ridley Drive, Norton 

Cleveland, England upon oral examination before a Notary 

Public or any other person authorized to administer oaths 

and to take testimony on Thursday, November 12 , 1981 at 9:30 a.m. 

in the offices of Freeman, Daly & Jacks, 11 Victoria Road, 

Darlington, Co. Durham, England, for the purpose of discovery 

and/or use as evidence in the above-styled cause. 

l~#~a_~ 
B. VanDehburg /ifaill 
Counsel for Complainant 
Suite 400 
4085 Chain Bridge Road 
Fairfax, Virginia 22030 
(703) 385-8777 

BRIAN C. MIDDLETON 
By Counsel 

Certificate of Service 

"ff I hereby certify that I have this ~ day of 
November_, 1981, mailed, postage prepaid , a true copy · of the 
foregoing Notice of Deposition to Donald K. Butler, Esquire, 
MORANO & BUTLER, Counsel for the Defendant, at 526 North 
Boulevard, Richmond, Virginia 23220. 
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REC~!VED A,11,rD 'Lii C"Q . !,,. 1 I I L.1-

NOTICE OF DEPOSITION iWV 10 l9e: 

TO: Sheila Joan Middleton 
c/o Donald K. Butler, Esquire 
MORANO & BUTLER 
Counsel for Defendant 
526 North Boulevard 
Richmond, Virginia 23220 

1~WIS H. YADEN, CU:Ri\ 
/)J( 

PLEASE TAKE NOTICE that pursuant to Rule 4:5 and 

4:12 of the Rules of the Supreme Court of Virginia, complainant, 

by counsel, will take the deposition of Claire Michelle Middleton, 

whose address is Falt 6, St~ Mary's Court, Ridley Drive, Norton 

Cleveland, England upon oral examination before a Notary 

Public or any other p erson a uthorized to admin i ster oaths 

and to take testimony on Thursday, November 12, 1981 at 11:00 a.m. 

in the offices of Freeman, Daly & Jacks, 11 Victoria Road, 

Darlington , Co . Durham, England, for the purpose of discovery 

and/or use as evidence in the above-styled cause. 

B_r~l#f!L 
Counsel for Complainant 
Suite 400 
4085 Chain Bridge Road 
Fairfax, Virginia 22030 
(703) 385-8777 

BRIAN C. MIDDLETON 
By Counsel 

Certificate of Service 
~ 

I hereby certify that I have this j7 day of 
November, 1981, mailed, postage prepaid, a true copy of the 
foregoing Not i ce of Deposition to Donald K. Butler, Esquire, 
MORANO & BUTLER , Counsel for the Defendant, at 5 2 6 Nor th 
Boulevard, Richmond, Virginia 23220. 

J:~~&=~/4r B . vanenbul:'gHa11 
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NOTICE OF DEPOSITION 

TO: Sheila Joan Middleton 
c/o Donald K. Butler, Esquire 
MORANO & BUTLER 
Counsel for Defendant 
526 North Boulevard 
Richmond, Virginia 23220 

LEWIS H. VADrn, E:Lt'.Rk 
q ;;:__ 

PLEASE TAKE NOTICE that pursuant to Rule 4:5 and 

4:12 of the Rules of the Supreme Court of Virginia, complainant, 

by counsel, will take the deposition of Mrs. Amy Mulhearn,. whose 

address is 123 Kennedy Gardens, Billingham Cleveland, England, 

upon oral examination before a Notary Public or any other 

person authorized to administer oaths and to take testimony 

on Thursday, November 12, 1981 at 3:00 p.m. in the offices 

of Freeman, Daly & Jacks, 11 Victoria Road, Darlington, Co. 

Durham, England, for the purpose of discovery and/or use as 

evidence in the above-styled cause. 

B.~~10 
Counsel for Complainant 
Suite 400 
4085 Chain Bridge Road 
Fairfax, Virginia 22030 
(703) 385-8777 

BRIAN C. MIDDLETON 
By Counsel 

Certificate of Service 
P-

I hereby certify that I have this 5 day of 
November, 1981, mailed, postage prepaid, a true copy·of ~he 
foregoing Notice of Deposition to Donald K. Butler, Esquire, 
MORANO & BUTLER, Counsel for the Defendant, at 526 North 
Boulevard, Richmond, Virginia 23220. 
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NOTICE OF DEPOSITION 

TO: Sheila Joan Middleton 
c/o Donald K. Butler, Esquire 
MORANO & BUTLER 
Counsel for Defendant 
526 North Boulevard 
Richmond, Virginia 23220 

Rcr -r· ·r··. fl. ·o .... , t"O 
L Li •. 1;n- ~u' .... :\i 1 i..1·. 

v Ii -- ' u t i 09 .... 

NOV l 0 198~ 

LEWIS H. VADEN, CLERK 
£]/.__ 

PLEASE TAKE NOTICE that pursuant to Rule 4:5 and 4:12 

of the Rules of the Supreme Court of Virginia, complainant, by 

counsel, will take the deposition of Mr. Duncan Laws, whose 

address is c/o Nationwide Investigations, Collingwood Building, 

Collingwood Street, Newcastle-upon-Thyne NEl l J F, England upon 

oral examination before a Notary Public or any other person 
. . 

authorized to administer oaths and to take testimony on Thursday, 

November 12, 1981 at 2:00 p.m. in the offices of Freeman, Daly 

& Jacks, 11 Victoria Road, Darlington, Co. Durham, England, 

for the purpose of discovery and/or use as evidence in the 

above-styled cause. 

"''~Ml B. vanDehurgHir 
Counsel for Complainant 
Suite 400 
4085 Chain Bridge Road 
Fairfax, Virginia 22030 
(703) 385-8777 

BRIAN C. MIDDLETON 
By Counsel 

Certificate of Service 
~ · 

I hereby certify that I have this S day of November, 
1981, mailed, postage prepaid, a true copy of the foregoing 
Notice _of Deposition to Donald K. Butler, Esquire, Counsel for 
the Defendant, at 526 .North Boulevard, Rtchmond, Virginia 23220. 

t4~~ B. VanDenbUrgal10 
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NOTICE OF DEPOSITION 

TO: Sheila Joan Middleton 
c/o Donald K. Butler, Esquire 
MORANO & BUTLER 
Counsel for Defendant 
526 North Boulevard 
Richmond, Virginia 23220 

'-'f"'.f , 0 1001 ; , _1. 1 ., C• 

LE:NlS H. W.CEH, CLEf.K 
J3f--

PLEASE TAKE NOTICE that pursuant to Rule 4:5 and 4:12 

of the Rules of the Supreme Court of Virginia, complainant, by 

counsel, will take the deposition of Mr. Kenneth Brown, whose 

address is c/o Nationwide Investigations, Collingwood Building, 

Collingwood Street, Newcastle-upon-Thyne NEl lJF, England upon 

oral examination before a Notary Public or any other person 

authroized to adminis.ter oaths and to take testimony on Thursday, 

November 12, 1981 at 4:00 P.M. in the offices of Freeman, Daly 

& Jacks, 11 Victoria Road, Darlington, Co. Durham, England, 

for the purpose of discovery and/or use as evidence in the 

above-styled cause. 

B. VanD :Ourg H 
Counsel for Com 
Suite 400 
4085 Chain Bridge Road 
Fairfax, Virginia 22030 
(703) 385-8777 

BRIAN C. MIDDLETON 
By Counsel 

Certificate of Service 
/ (Z 

I hereby certify that I have this b day of November, 
1981, mailed, postage prepaid, a true copy of the foregoing 
Notice of Deposition to Donald K. Butler, Esquire MORANO & BUTLER, 
at 526 North Boulevard, Richmond, Virginia 23220. 
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B.VANDENBURG HALL 

PHILIP A .WELLS * 
WILLIAM E. KLINE 

*ALSO MEMBER C. C. BAR 

( 
\. . 

B.VANDENBURG HALL 
ATTORNEY AT LAW 

SUITE 400 EQUITY BUILDING 
4085 CHAIN BRIDGE ROAD 
FAIRFAX,VIRGINIA 22030 

November 12, 1981 

Judge Ernest P. Gates 
Circuit'· Court of Chesterfield County 
P. 0. Box 57 
Chesterfield, Virginia 23832 

( 

AREA CODE 703 
385-8777 

Re: Middleton v. Middleton 
In Chancery No. 3305-77 

Dear Judge Gates: 

Today, I received from Donald K. Butler, Esquire, 
endorsed Orders embodying your Honor's rul ings on September 22, 
1981, in Middleton v. Middleton, and your letter opinion 
in this cause dated October 27, 1981. 

These orders overrule Defendant 's Plea to the 
Jurisdiction, permit the taking of evidence in England by 
deposition, take under advisement Complainant ' s Motion for 
Restraining Order, and set a date certain by which Defendant 
must respond to Comolainant's Request fo r Admissions. 
I ask that these Orders be entered by the Court. 

I would appreciate it if you would instruct the 
Clerk to send a copy teste of each of these orders to me 
and to Mr . Butler. Thank you. 

Encls. 

cc: Donald K. Butler, Esq. 
Counsel for Defendant 
MORANO AND BUTLER 
526 N. Boulevard 
Richmond, VA. 23220 

Z18 

Very truly yours, 

JP, 1 1~-A.· ti tilr-
P~iu;7. we11s 
for B. VanDenburg Hall 

RECEIVED 

NOV 16 1981 

~~ . .2 _____________ - ----



0 R D E R 

THIS CAUSE came on to be heard upon the 22nd day 

of September, 1981, upon Complainant's Petition for Change of 

Custody and Defendant's Plea to the Jurisdiction, upon this 

case being reinstated, upon Defendant's Memorandum in Support of 

Plea to the Jurisdiction, upon Complainant's opposition to the 

Plea to the Jurisdiction and Complainant's Brief in support 

thereof, upon Defendant's Reply to Complainant's Brief, upon 

testimony, upon argument of counsel, and upon the Court taking 

these briefs and memorandum under advisement, and 

IT APPEARING that this Court has continuing juris-

diction, the circumstances are convenient for this matter to be 

disposed of .in Virginia and the complainant's attorney will be 

in England in November, 1981, when complainant may take evidence 

in England to pursue his allegations seeking a change in custody 

of the inf ant children of the parties and the awarding of a re-

straining order against the defendant; it is, therefore, 

ADJUDGED, ORDERED and DECREED that the Defendant's 

Plea to the Jurisdiction be, and it hereby is, overruled, and 

it is further 

ADJUDGED, ORDERED and DECREED that the parties may 

take evidence in England by deposition in November, 1981, re-

lating to all of the allegations complainant has made in conn-

ection with his seeking a change in custody of the infant 

children of these parties and his request for an award of a 

restraining order against the defendant, it is further ___ .,. . - - ' 
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ADJUDGED, ORDERED and DECREED that the Court will 

take under advisement complainant's Motion for Restraining 

Order until evidence is taken in England to support the motion, 

AND thi~ cause is continued. 

ENTERED this /F day of tfitv-e.-er--f--r/ , 1981. 

JUDGE ERNEST P. GATES 

SUBMITTED: ~ 6),5 f 'l ~ 3:5.:1.J 

B. VanD burg H 
Counsel for fat er/Brian C. Middleton 
4085 Chain Bridge Road, Suite 400 
Fairfax, Virginia 22030 
(703) 385-8777 

SEEN~~-f-o; 

MORANO AND BUTLER 
526 North Boulevard 
Richmond, Virginia 23220 
(804) 353-4931 

------­~-..,,.--+--- n ~ 
By: ~~ 

Donald K. Butler 
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0 R D E R 

THIS CAUSE came on to be heard upon the 22nd day 

of September, 1981, upon Complainant's Petition for Change of 

Custody and Defendant's Plea to the Jurisdiction, and the Court 

took under advisement the question of its jurisdiction and 

suspended the date for Defendant to respond to Complainant's 

Request for Admissions until the question of jurisdiction should 

be ruled upon; and 

IT APPEARING that the Court overruled Defendant's 

Plea to the Jurisdiction by letter opinion on October 27, 1981, 

and that a time ought to be set within which a response is due 

to the Request for Admissions, it is, therefore, 

ORDERED that Defendant shall respond to Complainant's 

Request for Admissions on or before twenty-one (21) days from 

the entry of this Order. 

ENTERED this 

I ASK FOR THIS: 

B. VanDenburg Hall 
Counsel for Complainant 
4085 Chain Bridge Road, Suite 400 
Fairfax, Virginia 22030 
(703) 385-8777 

SEEN: 

MORANO AND BUTLER 
526 North Boulevard 

Virginia 23220 

221. 
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RULE TO SHOW CAUSE 

THIS MATTER came on to be heard upon the application 

of counsel for the Plaintiff, Brian C. Middleton; . and 

IT APPEARING TO THE COURT from the Petition for Rule 

which has been sworn to and signed by the Plaintiff, Brian c. 

Middleton, that entry of this Rule is proper; i t is 
i " 

ADJUDGED, ORDERED and DECREED that this Rule to Show 

Cause be served upon the Defendant, Sheila J. Middleton, 

commanding her to appear before this Court on t he <?-i:l. day of 

1 :-~~ , 1981 at C-/ , ,..,, ft · /Tl. and show cause, if any there be, 

why she should· not be he l d in contempt of this Court. 

th I . 0 ENTERED this J...f day of 1~,.,, , 1981. 

I ASK FOR THIS: 

. B't:v1:e~~(ld/ 
Counsel for Plaintiff 
Suite 400 
4085 Chain Bridge Road 
Fairfax, Va. 22030 
(703) 385-8777 

JUDGE 

~of; tf?~f51 
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.. 

TELEPHONED \....- 4s'LEASE CALL 

CALLED TO SEE 'l"OU WILL CALL AGAIN ,. 

WANTS TO SEE YOU URGENT . 

fRETURNED YOUR CALLI J 

...... .r~ 

*~,-µ 
' . 
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Mr. B. VanDenburg Hall 
Suite 400 
4085 Chain Bridge Road 
Fairfax, VA 22030 

Dear Hr. Hall: 

November 25, 1981 

John F. Daffron 
Judge 

Enclosed you will find a copy of Show Cause Order 
entered by Judge Gates,on November 24. Since time is shoot 
as to the date Defendant is to appear, I am taking $2.00 out 
of our cash so that I can send the papers on to the Sheriff 
of Richmond. Will you please send us a check payable to 
Clerk of Circuit Court for $2.00 to reimburse us with a note 
letting us know what it is for. 

Enc. 

Sincerely, 

(YU's.) Bessie V. Richter 
Deputy Clerk 

22.4 



DEFENDANT'S RESPONSE TO 
PLAINTIFF'S REQUEST FOR ADMISSIONS 

LF_.-. ." -:c. u v· :;,c.:: :1 CL~ r' ' \ . , . ...- r.. • . ~ · •-.t . 1 t i( I 
n 

Now comes the defendant, pursuant to Rule 4:1 of the 

Rules of the Supreme Court of Virginia, and in response to 

the Request for Admissions filed by the plaintiff states the 

following: 

1. The defendant admits that she has had sexual 

intercourse on occasions with Mike Davis but never in the 

presence of the children. 

2. The same as the answer to No. 1 . 

3. John Clay and his wife have been friends of the 

defendant since she was ten years of age and Mr. Clay was 

the groomsman at the wedding of the plaintiff and the 

defendant. The suggestion that the defendant has had sexual 

intercourse with John Clay is absurd and of course, denied. 

4. Gordon Brough and his wife have been family friends 

of the defendant since she was ·twenty years of age. The 

allegations that the defendant has had sexual intercourse 

with him is also absurd and therefore, denied. 

5. Alistair Chafer was recruited by the Allied Chemical 

Corporation at the same time as the Plaintiff, and he and 

his wife became friends of the parties as two married 

couples living in Richmond, Virginia, as fellow employees 

and fellow British citizens. Again, the absurd and pre-

posterous allegation that there was sexual intercourse 

between the defendant and Alistair Chafer is denied. 
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6,7,8 and 9. These allegations can only be the product 

of a twisted mind and are absolutely denied. 

10. It is denied that Claire was to be sent to live 

with Mrs. Dinsdale. In order to enroll her at the Ian 

Ramsey Comprehensive School iri Fairfield, the defendant 

registered her address as lA Quebeck Road, Hartburn, Cleveland, 

because that address was in the school district of that 

school. This, of course, was done in the interest of Claire's 

welfare, and Claire knew perfectly well that she was not 

. going to live with Mrs. Dinsdale. 

11. Nicole has never left home and has never been 

refused the right to live with her father because she has 

never requested permission to live with her father. 

12. This is untrue and therefore denied. 

13. It is denied that the defendant has lied to the 

plaintiff about the date of the end of the school term. · At 

the begim:iing of the 1981 summer vacation, the defendant 

made an error as to the end of the school term. The error 

was not intentional and was corrected. 

14. As the defendant would have no way of knowing the 

contents of a telephone conversation of which she was not a 

party, this allegation is neither admitted nor denied. 

15. Admitted. 

16 and 17. Neither child informed the defendant that 

they did not wish to return to England with her. It is 

admitted that the defendant told Claire that if she would 

. get into the car in order to talk and have a drink of coke, 

the defendant would return her to her father if she desired. 

While in the car, both children expressed the desire to 

return to England with the defendant. The remainder of the 
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allegations contained in the Request for Admissions Nos. 16 . 

and 17 are denied insofar as they are inconsistent with 

these statements. 

18. Denied. 

19. Denied as totally absurd. The children are 

obviously intelligent enough to know the difference between 

clothing purchased in England and clothing purchased in 

America. Besides, the defendant has at all times endeavored 

to maintain in the children respect and love for their 

father and has done nothing to shed him in a bad light as he 

has done by making the absurd allegations that are contained 

in these Request for Admissions. 

20. The children have always been told that they have 

a choice as to where they wish to live. However, it is 

denied that there was a specific agreement that they would 

live with their father upon reaching the age of ten years. 

Donald K. Butler, p.d. 
Morano & Butler 
526 North Boulevard 
Richmond, VA 23220 

._B_y --L~.·~· 
Of Counsel 

CERTIFICATE 

I hereby certify that a true copy of the foregoing 

Response to Request for Admissions was mailed this 24th day 

of November, 1981, to B. VanDenburg Hall, Esq., Suite 400, 

Equity Building, 4085 Chain Bridge Road, Fairfax, VA 22030, 

counsel for the plaintiff. 
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B.VANDENBURG HALL 

PHILIP A.WELLS* 
WILLIAM E.KLINE 

*ALSO MEMBER O.C.BAR 

B.VANDENBURG HALL 
ATTORNEY AT LAW 

SUITE 400 EQUITY BUILDING 
4085 CHAIN BRIDGE ROAD 
FAIRFAX.VIRGINIA 22030 

( 

November 24, 1981 

Clerk, Circuit Court for the 
County of Chesterfield 

P.O. Box 125 
Courthouse 
Chesterfield, VA 23832 

Re: 

Dear Sir: 

Middleton v. Midd;~~ 
In Chancery No. ~ 

AREA CODE 703 
385-8777 

I spoke today on the telephone with the secretary to 
the judges who will obtain your file and present the Petition 
for Rule to Show Cause and the Rule to Show Cause to Judge 
Gates in this cause and to ask him on my behalf to please 

·sign the Rule to Show Cause and set it to be heard at 9:00 
a.m. on December 8, 1981. I also asked that if Judge Gates 
signed the Rule to Show Cause, that it be served upon Sheila 
Middleton by serving her counse~, Donald K. Butler, Esquire. 

Enclosed is my check in the amount of $2.00 made payable 
to you for the purpose of serving the Rule to Show Cause upon 
Donald K. Butler, Esquire, as the agent of and the attorney 
for Sheila Middleton. His address is 526 North Boulevard, 
Richmond, Virginia 23220. 

Thank you for your cooperation. 

Sincerely yours, 

~ 417 ... fh /Lt) 
B. VanDe~ rr£..fi.v-

1 

cdm 
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N 0 T I C E 

TO: Sheila Joan Middleton 
c/o Donald K. Butler, Esquire 
MORANO & BUTLER 
526 North Boulevard 
Richmond, Virginia 23220 

PLEASE TAKE NOTICE that on Tuesday, the 8th day of 

December, 1981, or as soon thereafter as counsel may be heard, 

Plaintiff, by counsel will move the Court in accordance with 

his Motion to Compel Personal Appearance of Defendant with 

the Children to enter an Order directing the Defendant to appear 

with the children for the purpose of taking their depositions 

at the offices of Plaintiff's counsel located at 4085 Chain 

Bridge Road, Suite 400, Fairfax, Virginia 22030, starting at 

2:00 p.m. on· December 23rd, 1981. A copy of this pleading 

was previously mailed to you on October 14, 1981. You may 

wish to be present and defend you interests·, as they may appear. 

nburg 
Counsel for P 
Suite 400 
4085 Chain Bridge Road 
Fairfax, Virginia 
(703) 385-8777 

BRIAN C. MIDDLETON 
By Counsel 

Certificate of Service 

I hereby certify that I have this 7f1ay of N:)v·ember, 
1981, mailed, postage prepaLd, a true copy of the foregoing 
Notice to Donald K. Butler, Esquire, MORANO & BUTLER, Counsel 
for Defendant, at 526 North Boulevard, Richmond, Virginia 23220. 

1:4,.,~~ 
B. VanDen~all 
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N 0 T I C E 

TO: Sheila Joan Middleton 
c/o Donald K. Butler, Esquire 
MORANO & BUTLER 
526 North Boulevard 
Richmond, Virginia 23220 

PLEASE TAKE NOTICE that on Tuesday, the 8th day of 

December, 1981, at 9:00 a.m., or as soon thereafter as counsel 

may be heard, Brian c. Middleton, by counsel, will move the 

Court in accordance with the attached Motion for Custody Pendente 

Lite to enter an Order awarding pendente lite custody to the 

father and directing the Defendant to bring the children to 

Virginia to turn them over to the father's physical custody. 

You may wish to be present and defend your int erests, as they 

may appear. 

B.~~ 
Counsel for Plaintiff 
Suite 400 
4085 Chain Bridge Road 
Fairfax, Virginia 22030 
(703) 385-8777 

BRIAN C. MIDDLETON 
By Counsel 

Certificate of Service 

I hereby certify that I have this ;zr-~ay of 
November, 1981, mailed, postage prepaid, a true copy of the 
foregoing Notice and its attached Motion for Custody Pendente 
Lite to Donald K. Butler, Esquire, MORANO & BUTLER, Counsel 
for Defendant, at 526 North Boulevard, Richmond, Virginia 23220. 

B.~~ 
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NOV :rn 1981 

MOTION FOR CUSTODY PENDENTE LITE 
LEWIS H. VADEN, CLE !. l< 

cP 
COMES NOW the -:pJ:.aintiff, Brian C. Middleton, by counsel, 

and prays the Court to award pendente lite custody to him of the 

parties minor children, Claire Michelle Middleton and Nichole Amie 

Middleton, and in support thereof states as follows. 

1. During the children's visitation with their father in 

Virginia this year, Sheila J. Middleton came to Virginia with a 

confederate, promised the children that if they entered her auto­

bile they would not be compelled to return to England, and, 

contrary to her promise, sped away and returned the children to 

England. 

2. Albeit that the incident described in Paragraph 1 above 

occurred on or about September 2, 1981, which was near the end of 

the visitation period, the Plaintiff's '. Petition for Change of 

Custody had been served upon her, and Defendant was motivated by 

a desire to remove the children from this Court's jurisdiction 

and from availability here to give testimony in this cause. 

3. Prior to the departure of Sheila Middleton from the 

United States on or about September 4, 1981, removing the 

children with her to England, this Court had, on September 2, 1981 

entered an order restraining both parties from removing the 

children from Virginia and from removing the children from the 

United States. Sheila Middleton had prior knowledge that the 

Order had been entered, and she flouted it. 

4. The moral climate in which the Defendant keeps the 

children is detrimental to the children. 

5. The children desire to attend school in Virginia this 
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year and to remain in the father's custody. Their wishes should 

not be ignored. 

6. There is reason to believe that one or both the 

children may run away from the mother/Defendant. Defendant does 

not deny that Nichole .has run away in the past. Nichole's reason 

for running away was that the mother would not allow her to live 

with her father. A reoccurrence would place the child or 

children in circumstances dangerous to their safety. 

7. In 1977 the parties agreed that Defendant should have 

custody of the daughters until they attained the age of 10 years, 

and then the father should have custody. The agreement, embodied 

in the divorce decree entered in the Court on October 19, 1977, · 

did not contemplate that the mother would have custody under the 

instant circumstances after both daughters are over 10 years of 

age, and the mother is living a promiscuous life openly before 

them. Moreover, the Defendant on one hand claims the rights of 

~· custodial agreement and decree entered in this Court while she 

flouts its September 2, 1981 restraining order. She does not 

come before this Court with clean hands, and should not enjoy 

the benefits of the October 19, 1977 custodial order of the Court 

until she purges herself of contempt of the September 2 Order. 

Defendant can purge herself of contempt only be surrendering the 

children again into the father's custody. 

8. Plaintiff has done all things possible to proceed 

speedily to trial and permit the Court to make a permanent award 

based upon current circumstances. Defendant has been the cause 

of repeated delays, challenging the Court's jurisdiction, inter­

posing nonexistent wardship orders in England as cause for this 

Court not to act, etc. The children should not be deprived of 

lithe benefits of the father's home and attendance in Virginia 
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schools which they heartily desire while the mother engages in 

delaying tactics. The best interests of the children will best 

be served by placing them in the father's custody, pendente lite, 

for all the above reasons. 

9~ The place of transfer of custody of the chtldren to 

the father should be in Virginia. If the father travels to 

England, he will in all likelihood be served with process which 

will begin multiple litigation which the Uniform Child Custody 

Jurisdiction Act was intended to discourage. Therefore, the 

mother should be ordered to bring the children to Virginia; 

otherwise, the transfer of custody should be made by the father 

sending some one to England to travel with the children to 

Virginia. It would be preferable for them to travel to Virginia 

with the mother. 

10. The order restraining the parents or their agents from 

removing the children from Virginia or the United States should 

continue in effect to prevent a repetition of what is briefly 

described above in Paragraph 1. 

WHEREFORE the Plaintiff prays the Court to enter an Orde 

awarding the father pendente lite custody of the children of the 

parties, Claire Michelle Middleton and Nichole Amie Middleton, 

and ordering Sheila Joan Middleton to bring the children to 

Fairfax, Virginia, and hand them over to their father on a day 

and at a time to be designated by the Court. 

Counsel for Plaintiff 
4085 Chain Bridge Road, Suite 400 
Fairfax, Virginia 22030 

II (703) 385-8777 

BRIAN c. MIDDLETON, Plaintiff 
By Counsel · 
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RULE -TC SHOW rAUSE 

THIS MATTER came on to be heard upon the application 

of counsel for the Plaintiff, Brian c. Middleton; and 

IT APPEARING TO THE COURT from the Petition for Rule 

which has been sworn to and signed by the Plaintiff, Brian C. 

Middleton, that entry of this Rule is proper; it is 

ADJUDGED, ORDERED and DECREED that t h is Rule to Show 

Cause be served upon the Defendant, Sheila J. Middleton, 

commanding her to appear before this Court on the <;--1_/ day of 

I . 1981 at ' · I, ! ' and show cause, if any there . ...... ,--. """""", 
' 

.. 

why she should not be held in contempt of this Court. 
I ._ 

ENTERED this ~day of . ,; -.~·-'v - -. I 1981. 

< .f"~ 

1 .. :~ 

.i .. . ·. 

. ' ~-.. . '\> 
C.; 

~ I· "' . ' C\ -) \ 
' .. 

; ,. 
--. '·--1. - ·-

JUDGE 

A COPY '· TESTE ; 
. ~ .'~~:J_j;:::/ 

I ASK FOR THIS: 
Lewis R. Vac " ~ . Clerk 

VanDenburg 
Counsel for Plaintiff 
Suite 400 
4085 Chain Bridge Road 
Fairfax, Va. 22030 
(703) 385-8777 

·------------· ---
Byef~'l· .. -~ 

J , ~, puty Clerk 

SF,f,lYE" • DOna,~d K: B~tler.~ttorney 
Sheila J. Middleton 

for 

· 526 -North Boulevard 
Richmond,VA 
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B. VAN DEN BURG HALL 

PHILIP A.WELLS * 
WILLIAM E.KLINE 

•Also MEMBER D.C.BAR' 

B.VANDENBURG HALL 
ATTORNEY AT LAW 

SUITE 400 EQUITY BUILDING 
4085 CHAIN BRIDGE ROAD 
FAIRFAX.VIRGINIA 22030 

December 1, 1981 

Mrs. Bessie V. Richter, Deputy Clerk 
Circuit Court for the County of Chesterfield 
Chesterfield, Virginia 

Dear Madam: 

Re: Middleton v. Middleton 
Rule to Show Cause 

AREA CODE 703 
385-8777 

This. is in response to your letter of November 25th. 
I enclose the check for $2.00 which you advanced from your 
own cash so that you could send the Rule to Show Cause to 
the Sheriff of Richmond. I want you to know that I appreciate 
your courtesy and efficiency in handling this matter, which 
will be heard· December 8. 

Thank you. 

Sincerely, 

f~~~~ 
B. VanDenburg Hall 

Enclosure . 
Check $2.00 
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L.IEWIS H. VADIEN 

C:L.UIK 

( 
'· 

CIRCUIT COURT 

CHE•TICIU'IELD, VlitGINIA 

December 11, 1981 

Mr. B. VanDenburg Hall 
Suite 400, Equity Building 
4085 Chain Bridge Road 
Fairfax, VA 22030 

Dear Mr. Hall: 

IEIUllEST " · GATES 

JUDGE 

C . W . llCU""HEY 

JUDGE 

John F. Daffron 
Judge 

Enclosed you will find your check for $2.00 which you 
sent at my request of November 25 to reimburse us for the Sheriff's 
fee on service of the Show Cause in the case of Brian C. Middleton 
vs. Sheila Joan Middleton. 

On November 30 we received a letter from you with a check 
for $2.00 for service of the Show Cause which I thought was 
the check I had requested, therefore took it as my reimburse­
ment. 

I believe everything is now clear on this matter. 

Enc. check 

Sincerely, 

(Mrs.) Bessie V. Richter 
Deputy Clerk 
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B. VANDENBURG HALL 

PHILIP AWELLS * 
•ALSO MEMBER D. C. BAR 

( 

B.VANDENBURG HALL 
ATTORNEY AT LAW 

SUITE 400 EQUITY BUILD! NG 
4085 CHAIN BRIDGE ROAD 
FAIRFAX .VIRGINIA 22030 

c 

AREA CODE 703 
385-8777 

December 16, 1981 

Mrs. Bessie v. ·Richter 
Deputy Clerk 
Circuit Court for the 

County of Chesterfield 
P.O. Box 125 
Courthouse 
Chesterfield, VA 23832 

Re: Middleton v. Middleton 
In Chancery No. 3305-77 

Dear Mrs. Richter: 

Please associate the attached Motion for Christmas 
Visitation and proposed Order with your file in this cause and 
try to forward it to Judge Gates for 2:00 p.rn. on Thursday, 
December 17, 1981. 

Thank you for your continued cooperation in this matter. 

BVH/sds 
Encl. 

CC: Brian Middleton 
Donald Kw Butler, Esquire 

Sincerely yours, 

B.~~~/~f/ 

l n '!i S ll V1\D ;-N, CLER:\ 
(.;.II'' ' ' - fl/•{' 



IN THE HIGH COURI' OF JUS . )E 

FAMILY DIVISION 
NUlCASTLE UPON TYNE DISTRICT RIDISTRY 

No. of matter 81 M 2118 

In the Matter of CLAIRE MICHELLE MIDDLEI'ON and NICHOLE AMIE MIDDLEI'ON(Minors) 

And In the Matter o~ the Law Refonn (Miscellaneous Provisions) Act 1949 

And in the Matter of the Guardianship .of Minors Net 1971and1973 

Between: SHEILA JOAN MIDDLETON Plaintiff 

and 
' . 

BRIAN CARI'ER MIDDLEl'ON Defendant 

.\ , :r;. :.-·f :-; , , 
Bef~~e Honourable Mrs. Justice Butler-Sloss sitting in chambers at Newcastle 

Upon Tyne on the 23rd day of November 1981 

Upon hearing Counsel for the Plaintiff 

IT IS ORDERED that the child~Claire Michelle Middleton and Nichole Amie Middleton 

do remain Wards of this Court during their minority ·or ·until.further order. 

AND It Is Ordered that the said children do remain in the interim care and control 

of the Plaintiff. 

AND It Is Ordered that the Defendant by himself, his servants or agent·s or otherwise 

be restrained from interviewing, taking or seeking to take depositions' from the said 

children until the hearing of the era.use or until further order. 

AND It Ts Ordered that a Welfare report on the children be prepared as a matter of 

·: '.·· 

·. ··. 

urgency and a copy of such report be made available to this Court and to . the Circuit Court ·. 

of Chesterfield County, Virginia, America and to the Defendant 

IT IS FURTHER ORDERED that there be no order for costs save t hat the Plaintiff a costs 
: ... , 

be taxed ·~_ti: '<~ common fund basis in accordance with schedule 2 of the Legal Aid Act 1974~ 
. ~:i 1 
: ; ~ ' l Dated this 23rd dey of November 1981 

TO THE DEFENDANT BRIAN CARI'ER MIDDLETON 

TAKE ..NOTICE that if you fail to obey this order you will be guilty of Contempt and may 

be liable to be committed to prison. 

t 
_ Da.t ed this 

. ~"'~r 
. l--v"4f~ 238 
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NOTICE AND MOTION FOR CHRISTMAS VISITATION 

TO: Sheila Joan Middleton 
c/o Donald K. Butler, Esquire 
Counsel for Defendant 
526 North Boulevard 
Richmond, VA 23220 

PLEASE TAKE NOTICE that on Thursday, December 17, 1981, 

at 2:00 p.m., or as soon thereafter as counsel may be heard, the 

undersigned will move and request Judge Gates of this Honorable 

Court at its Courthouse in Chesterfield, Virginia, to enter an 

order in the above-styled cause granting visitation to the 

Complainant/Father, Brian c. Middleton, with his two children from 

Saturday, December 19, 1981, at 10:00 a.m. until Tuesday, January 

1982, at 10:00 a.m. The airline tickets for these two round-trip 

trip fares have already been purchased and reservations were 

made by the Complainant for British Airways Flight No. 277 leaving 

London at 11:30 a.m. on December 19, 1981, and on Flight No. 276 

leaving Dulles Airport near Washington, D.C. at 8:45 p.m. on 

January 4, 1982, for London. 

Brian c. Middleton 
By Counsel 

B.· vanoenburgHai{~ 
Counsel for Complainant/Father 
4085 Chain Bridge Road, Suite 400 

II 
Fairfax, Virginia 22030 
703-385-8777 

CERTIFICATE OF SERVICE 

I hereby certify that I have this 16th day of December, 

1981, mailed1 postage prepaid, a true copy of the foregoing 

Notice · and Motion for Christmas Visitation to Donalq K. Butler, 

Esquire, Counsel for Defendant, 526 North Boulevard, Richmond, 

Virginia 23220. 
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c 

B. Van Denburg Hall 
4085 Chain Bridge Road #400 

·Fairfax, Virginia · 22030 

Dear Mr. Hall, 

r -
. ( 

4463 buan Mae Court 
Annandale, Va. 22003 
December 11, 1981 

Please find attached a copy of the invoice and tickets 
for Claire and Nicole Middleton to fly from London to Washington 
on Saturday, December 19, 1981, and returning on Monday, 
January 4, 1982. 

The tickets and passports have been sent today, Friday, 
December 11, 1981, by Express Mail to my brother in London who 
will meet Sheila Middleton at Heathrow Airport. His name and 
address is: 

Peter C. Middleton 
19 Keble Close 
Pound Hill, 
Crawley, Sussex Tel. (293) 883-769 

Reservations have been made with British Airways for Sheila 
Middleton on the same dates and flights as the children. British 
Airways confirmed they will keep the reservation open for Sheila 
Middleton until December 14, 1981, or until flight date if she 
contacts a travel agency about ticketing. 

I contacted Claire's school, Ian Ramsey by telephone, and 
they confirmed that the school will break for Christmas on 
Thursday, December 17, 1981, and will start the winter term on 
January 6, 1982. The dates of the flight will therefore allow 
them to visit me without missing any days from school. 

British Airways has told me that the reservations should be 
cancelled 24 hours in advance for me to rece i ve a refund. Please 
ensure that Mr. Butler is aware of the refund policy and to ask 
him to ensure that he informs you at least 24 hours in advance 
in the event Sheila Middleton decides to not allow the children 
to leave England. 

ms 
attachment 
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I. 
l 
I 
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ORDER 

THIS CAUSE came on to be heard on this J7 .d- day of -------
December, 1981, upon the Complainant's Notice and Motion for 

Christmas visitation, and upon argument of counsel; it is, 

therefore, 

ADJUDGED, ORDERED and DECREED that the Complainant/Father 

be, and he hereby is, granted visitation with his two children, 

Claire Middleton and Nicole Middleton, from 10:00 a.m. on . 

Saturday, December 19, 1981, until Tuesday, January 5, 1982, at 

10:00 a.m., and that the Defendant must deliver the parties' 

two children to the Complainant's brother, Peter B. Middleton, 

at the ticket office for British Airways at Heathrow Airport, 

London, Eng~~1~~; .. 1o~o ~.m. ~ Satur~~y~ecember 19, 1981. 
::2.-4- - ,JZ ~- ~O"I ~ ~ •• 
ENTERED this I 7 day of ~ , 1981. 

I ASK FOR THIS: 

Counsel for Complainant/Father, Brian Carter Middleton 
4085 Chain Bridge Road, Suite 400 
Fairfax, Virginia 22030 
703-385-8777 

_ ~EEN:~ ~ {-fJ .' 

-----
Donald K. But er 
Counsel for Defendant/Mother, Sheila J. Middleton 
526 North Boulevard 

J! ~~~~;~~~49~irginia 23220 
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NOTICE 

TO: Brian C. Middleton 
c/o B. VanDenburg Hall, Esq. 
Suite 400, Equity Building 
4085 Chain Bridge Road 
Fairfax, VA 22030 

PLEASE TAKE NOTICE that at the hearing of this matter 

on December 29, 1981, at 9:30 a.m., I will appear before the 

Honorable Ernest P. Gates and move the Court to continue 

this hearing for a period of thirty (30) days for the reasons 

stated in the attached Motion. 

Donald K. Butler, p.d. 
Morano & Butler 
526 North Boulevard 
Richmond, VA 23220 

SHEILA J. MIDDLETON 

C:J.~isCL~-~ 
· Of Counstl 

CERTIFICATE 

I hereby certify that a true copy of the foregoing 

Notice was mailed this 23rd day of December, 1981, to B. 

VanDenburg Hall, Esq., Suite 400, Equity Building, 4085 

the plaintiff. 

RECEIVED AND FILED 

ci~r. 28 1981 

LEWIS H. VADEN, CLER!< 

qr 
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RECEIVED AND FILED 

nFC 28 i98~ 

LEWIS H. VADEN, CLER!< 

MOTION FOR CONTINUANCE 

Now comes the defendant, by counsel, and moves the 

Court to continue this matter for a period of thirty (30) 

days from December 29, 1981, for the followi ng reasons: 

1. That on November 23, 1981, the English Court entered 

an Order for a report to be made by the Welfare Department 

in England as to the allegations made by the plaintiff 

herein concerning the defendant's fitness to have custody of 

the infant children and to investigate the environment in 

which the children were living and their desires as to where 

they wanted to live. 

2. That on December 22, .1981, counsel for the defendant 

in Virginia learned from her counsel in England that an 

investigation is in process and that a report of the investigati n 

is to be prepared on or before January 11, 1982, and forwarded 

to this Court. 

3. That allowing for mailing, the Court should receive 

the welfare report some time in the latter part of January. 

4. That the contents of the report will be of help to 

the Court in making a determination, if not as to the ultimate 

question of custody, then as to what further steps this 

Court should take in making the custody determination. 

5. That a continuance of the custody hearing for a 

period of thirty (30) days should allow sufficient time for 

the report to be completed and forwarded to this Court. 

WHEREFORE, the defendant prays this matter be continued 

for a period of thirty (30) days or to a date some time 
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thereafter convenient to counsel and the Court. 

Donald K. Butler, p.d. 
Morano & Butler 
526 North Boulevard 
Richmond, VA 23220 

SHEILA J. MIDDLETON 

<='~=------= -By_-~~ 
Of Coun e 

CERTIFICATE 

I hereby certify that a true copy of the foregoing 

Motion for Continuance was mailed this 23rd day of December, 

1981, to B. VanDenburg Hall, Esq., Suite 400, Equity Building, 

4085 Chain Bridge Road, Fairfax, VA 22030, counsel for the 

plaintiff. 
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0 RD E R 

THIS CAUSE came on upon a Notice and Plaintiff's Motion 

to Compel Personal Appearance of Defendant with the Children; upon 

Plaintiff's Notice and Motion for Custody Pendente Lite; upon 

Plaintiff's Request for Admissions and Defendant's Response 

thereto; upon testimony of Plaintiff and his wife; and upon 

argument by counsel for both parties, it is hereby 

ADJUDGED, ORDERED and DECREED that Plaintiff's Motion 

to Compel Personal Appearance of Defendant with the Children be, 

and it hereby is granted but modified as follows: 

(a) the Defendant, Sheila Middleton, shall, at her 

expense, present herself in the law offices of counsel for the 

Plaintiff at 'Suite 400, 4085 Chain Bridge Road, Fairfax, Virginia 

22030, at 2:00 p.m. on Wednesday, December 23, 1981, to be deposed 

by counsel for the Plaintiff; 

(b) the Defendant, Sheila Middleton, shall, at the 

expense of the Plaintiff, cause the parties' daughter, Claire 

Middleton, to be presented in the said law offices of counsel for 

the Plaintiff at 3:00 p.m. on Wednesday, December 23, 1981, so 

that Claire Middleton can be deposed by counsel for the Plaintiff; 

and 

(c) the Defendant, Sheila Middleton , shall, at the 

expense of the Plaintiff, cause the parties' daughter, Nicole 

Middleton, to be presented in the said law offices of counsel for 

the Plaintiff at 4:00 p.m. on Wednesday, December 23, 1981, so 

1
1 
that Nicole Middleton can be deposed by counse l for the ~laintiff; 
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and it is further 

ADJUDGED, ORDERED and DECREED that the Plaintiff's 

Motion for Custody Pendente Lite be, and it hereby is, denied at 

this time; and it is further 

ADJUDGED, ORDERED and DECREED that the child custody 

trial in this cause be, and it hereby is set to be heard in this 

Court at its courthouse in Chesterfield, Virginia, at 9:00 a.m. 

on Tuesday, December 29, 1981, at which time both parties may 

present the testimony of witnesses and argument of counsel. 

SUBMITTED: 

Counsel for Father/Brian c. 
Suite 400 
4085 Chain Bridge Road 
Fairfax, Virginia 22030 
703-385-8777 

SEEN~ ~-f..o: 

JUDGE ERNEST. GATES 

Middleton 

- -±~,q~ 
Donald K. 

1

Butler 
MORANO and BUTLER 
526 North Boulevard 
Richmond, Virginia 23220 
804-353-4931 
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] r. 'l'tlr: lllGfl Cr Uri'l' G JU:~'l'l:..;L .. G 1-,;?1 of 1qc,) .···--
l·'M-~T J.Y DIVI;;>ION 

PhINCJYAL ;1EGlS'l'RY 

!'4!Ct1()L,c; A:"·.I.r~ MI!JDL.i:.TUN (MINO.r<S) 'J\ND IN. 'PH..:; 

MP.T'i:E:. 01" 'rHi i..Aw :R~,i;·e;;u~ (rI~CE. IJ·.NI:C.>Uc: l-'1)uVl$IC~}. 

ACT 194g J;ND IN "'HE .h.\';"~·c:-: C~"' •rtt::: GU;:_Hl)J :\N!-::HIP 

O.r' l-~I.NOii.S ACT 1971 MJD 1973 

B E '1' \) E E N: 

SHEILA JOAN l·1IDDLE.TON 

Plaintiff 

-and-

BHIAN CARI'ER MIDDLE'rON 

Defendant 

J. R. ~aite & Alsop, 

.11 Duke ~tr_eet, 

Darlin.r-ton. . 

This Affidavit is filed on beholf of th( 
Plaintiff 
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(. 
Ih .. :HB HIGH COUH'r Gr' JU:~· l'Icr: ( ,, ,, Q 621 of 1';181 

FAMILY DIVISION 

PHINCIPA~ REGISTRY 

IN THE M.itTTB.t< O.r' CLAI.KB MICHELLE MIDDUTON AND IHCHUL.c.; AMii. 

MIDDLETON (Mii'JORS) .\l'iD IN 'l'rt.!!.i MA'l'Tr:i.;.; Oi' TH.E LAvJ rd!.::fv.r<M 

(i:' I.SC.c..LL.ANEOUS PRvVISIONS) ACT 1949 AND IN Thi: MA'i."l':<R OP 

'l'fu; GUJtRDIAN:::iHIP OF MINO~~s .'1.C'i' 1971 l\tlD 19T' 

BET'l'iEEN: 

SHEILA JOAN MIDDU,TON 

Plaintiff 

-and-

BRIAN CARI'E.ti: MIDDLEI'ON 

Defendant 

1,, .dLLIAM AND.t<E1i G0YDE!~ make oath and say as follows:-

1. I am the Solicitor having the conduct of this 

appplication on behalf of the .Plaintiff. I am a Partner 

in the firm of J. H. W~ite & Alsop, 11 Duke Street, 

Darlington, County ilurham. 

2. On the 26th day of J~ugust 1981 I was consulted by 

the Plaintiff Sheila Joan Middleton of 6 Hidley Court, 

Norton, Cleveland, the Plaintiff herein who had on the 

previous day received in the post a Petition for Change 

of Custody in the Circuit Court of Chesterfield County, 

Virginia, U.S.A. (Chancery No: 3)05-77) and associated 

documents. I exhibit the said Petition and associated 

documents marked w.A.G. 1. 
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~. I was instructed that the parties were married 

in Stockton on ·rees, on the 17th February 196? n.nd emigrated 

to the U.~;.A. in 1967. 'l'hey lived together in Hichmond, 

Virginia from 1967 until they separated in 1974. There are 

two children of · the marriae;e Claire Michelle .r·iicldleton 

born 4th !,.;ept.ember 1969 and Nichole Amie Middleton horn 

9th :;)eptember 19?1 (hereinafter referred to as "the children'~. 
\ ( 

The iilaintiff in- 1974 returned to ~:ngland :rnd the Defenrlrint 

remained in the U.S.A. He divorced the flaintiff in 1977 

in the Circuit Court of the County of Chesterfield, 

Virginia in 1977. By consent custody was granted to the 

Plaintiff under an agreement. I exhibit hereto copies 

of the Final Decree and Custody Agreement marked w.A.G. 2, 

dated 31st May ·1977. I am informed by the Plaintiff and 

verily believe that the Final Decree contains a typing 

error in that custody of the children was granted to the 

Plaintiff not to the Defendant. 

4. Since 1974 the children have lived with the Plaintiff 

at Ridley Court, Norton, Stockton on Tees, and have attended 

local schools. They have visited the Defendant in the U.S.A. 

by agreement for five weeks every year during the Summer 

holidays of 1978, 1979, 1980 and he has remarried and lives 

at 4463 Eden Mae Court, Annandale, Virginia, U.S.A. In 

1981 the children went to the U.S.A. on the 24th July, 

and it was agreed that they would return to Heathrow Airport 

on the 31st August 1981 at 9 a.m. on Flight BA 276M, but 

they did not do so. The first information that the 

Plaintiff had of the Defendant's intention to keep the 

children in America was when she was served by post with 
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the Petition for Change of Custody on the 25th August. 

The children were due to retnrn to school in Stockton on 

Tees on the 2nd September. After telephoning the Defendant 

the Plaintiff made arrangements to fly to America and 

arrived there on the 31st August to consult local Lawyers. 

After taking legal advice she returned to England with the 

children on Friday, 4th September 1981. On that day I 

was instructed to issue wardship Proceedings and to seek 

the protection of this Honourahle Court for the said 

children. 

5. As a result of legal advice given to her by Attorneys 

in the State of Virginia, the ~laintiff on the 17th 

September 1981 made an application that the Judge of the 

Circuit Court of Chesterfield County (hereinafter referred 
' \ . 

to as ''the Virginia Court") should c.._cline -che .iurisdiction 

to hear the Petition for Chan~e of Custody in favour of 

these \.;ardship Proceedings. I exhibit marked 11.;1.G. 3 

a copy of the said application, Plea to the Jurisdiction, 

Memorandum in Supnort, and Reply to Comnlainant's .brief. 

6. On the 4th i~ovember 1981 I was informed by telephone 

that the Virginia Court dismissed the Plaintiff's 

application that the Court should decline jurisdiction and 

granted leave to the Defendant to take depositions from 

witnesses to be used in evidence in the proceedings. A 

copy of the Judge's decision letter dated 27th October 1981 

is exhibited hereto marked w.A.G. 4. 

7. On the same day I was informed by Freeman Daly 

and Jacks, Solicitors of 11 Victoria Road, Darlington, 

that they had received instructions from Mr. B. Vanden Burg 
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Hall of 4085 Chai~ Bridge Hoad, iairfax, Virginia, the 

·Attorney representing the Defendant that Mr. Hall would 

arrive in Darlington on the 11th November 1981 and that 

Notices would shortly be served requiring the 2laintif f 

to attend the Office of freeman Daly . and Jacks at 9.30 a.m. 

on the morning of the 12th November, and the children at 

11.30 and 12.30 respectively to permit Mr. Vandenburg Hall 

to take depositions from them. 

8. On the 5th November 1981 I informed the Defendant's 

Solicitors by letter that the 1>laintiff and the children 

would not attend to give depositions despiLe their request. 

9. On the 6th November 1981 I was informed on the 

telephone by Mr. Donald K. Butler of Morano and Butler 

526 North Boulevarde, Richmond, Virginia the Attorney 

representing the ~laintiff that if the Plaintiff failed . 

to participate in providing depositionc in accordance 

with the Defendant's request the Defendant would be 

granted an ir::mediate Custody Order b:--· reason of the r laintif f's 

default, and that it was likely that the Virginia Court 

would relieve the LJefendnnt of the responsibility of 
~ ' payinp: maintenance to the l'laintiff for the children. 

10. It is aoparent from the submissions made by the 

Defendant in the Virginia Court and from the Heauest 

for Admissions exhibited hereto and marked v: • . ti..G. 5 thrit 

the LJefendant has made untrue and distressin~ allegations 

about the Plaintiff 's sexual behaviour since the parties 

were divorced, allegations which accuse her in particular 

of engeging in sexual activities when the children werP. 

present. The flaintiff instructs me that these allegations 
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are false and the product of the Defendant's imagination. 

She fvrther instructs me that the children are and were 

content and secure with her until the Defendant informed 

them in t1ugust 1981 of his wish that they should remain 

with him. Her evidence will be supported (inter-alia) 

by that of a close frier!d Mr. Michael Davies, her family, 

Mr. John wall the Minister of the local ~~ethodist Church, 

and Dr. J. R. Thornham her General t'ractitioner. It is 

evident from the Request for Admissions that Mr. Vandenburg 

Hail intends to ouestion both the ~laintiff and the 

children about the Plaintiff's sexual be.haviour and about 

the childrens feelings for their mother and father. The 

~laintiff is appalled by and totally denies all allegations 

of sexual impropriety and wishes to defend herself in the 

viardship 1-'roceedin,ci;s according to the rules of evidence 

and procedure of this honourable Court. 

11. The Plaintiff was granted an Emergency Legal Aid 

Certificate on the 8th· September 1981 and a full Legal Aid 

Certificate (nil contribution) on the 15th October 1981. 

She is a person of limited financial resources, relying 

upon the maintenance of 200 U.S. Dollars received monthly 

from the Defendant and her income from her employ~ent 

with the Durham County Council Education Department. 

She would not have been able to go to 1\mcrica to bring 

home the children or to instruct ~merican Lawyers to 

advise her on the proceedin~s brouf.ht in the Virginia 
\ ~ Cou; ... were it not for the loan to hei· oy he!' uncle of '1 

substantial sum of money which is now snent. By contrast 

the Defendant, who is a Vice-Fresident of the United 
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Virginia Bank, \olahsington D.C. is a wealthy man who can 

afford to carry on litig~tion in the United St~tes. 

12. The Plaintiff has been reduced to a state of severe 
. 

anxiety by re~son of the duplication of and conflict 

between the le~al proceedin~5 concPrnin~ the children 

and the expense of contestinp; the proceedin,L"s in the 

Vir~inia Court. She is worried by the distress which 

the children will suffer if they are subjected to 

examination and cross examination on the allegations 

made by the Defendant. Further I am informed by the 

Plaintiff and verily believe that the Defendant is likely 

to accompany his Attorney to this Country to instruct him 

in taking depositions, 2nd that he may attempt to remove 

t .he children from the jurisdiction of this Court c:ind 

return them to America which would secure to th~ Def Pndant 

a significant advantar:e since it would force the i-laintiff 

to continue to defend his proceedings in the Virginia Court. 

13. It is submitted that it is onpressive and contrary 

to the welfare of the children that the Plaintiff nnd 

the children should be subjected to questioning by the 

Attorney for the Defendant, since this may prejudice 

the Wardship Proceedings before this Honourable Court 

and will cause distress to the children and unnecessary 

expense to the ~laintiff. It is further submitted that 

it is vexatious of the Defendant to pursue his application 

in the Virginia Court knowing that the children are now 

wards of the English Court and that the ~laintiff, the 

children and the majority of witnesses reside in 

Stockton on •.rees, England. 
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14. I therefore seek-on behalf of the Plaintiff the 

protection of this Honourable Court in restraining the 

Defenrlant from takin~ any further steps affectin~ the 

children in thl 'irginia Court until further or~.. , · 

in particular from requiring the Plaintiff or the 

children to submit to the taking of depositions before 

the Defendant's Attorney, and from attempting to remove 

the children from the care and control of the 1'laintiff 

or from the jurisdiction of the Court. 

~worn at Darlington 

in the County of Durham 

this 9th day of November 1981 

Before me, John C. Witty 

A Commissioner for Oaths 

This Affidavit is filed on behalf of the T'laintiff. 
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NOTICE AND MOTION FOR CUSTODY 

TO: Sheila Joan Middleton 
c/o Donald K. Butler, Esquire 
Morano & Butler 
526 North Boulevard 
Richmond, Virginia 23220 

PLEASE TAKE NOTICE that on Tuesday, the 29th day of 

December, 1981, at 9:00 a.m., or as soon thereafter as counsel 

may be heard, Brian Carter Middleton, by counsel, will move this 

Honorable Court for the entry of an Order granting him permanent 

custody of the parties' daughters, Claire Michelle, age 12, and · 

Nichole Arnie Middleton, age 10, directing the Defendant to bring 

these two children to Annandale, Virginia to turn them over to the 

Plaintiff/father's physical custody, and ordering the defendant 

to pay to the plaintiff a reasonable amount per month as child 

support plus a reasonable amount for attorney's fees and costs. 

You may wish to be present and to defend your interests, as . they 

may appear. Testimony wi·11 be offered by the Plaintiff and you 

are welcome to come and offer testimony. 

RESPECTFULLY SUBMITTED, 

BRIAN CARTER .MIDDLETON 
P l aintiff/father 
By Counsel 

B . vannefifuirgH;al1 
Counsel for Plaintiff/father 
Suite 400 
4085 Chain Bridge Road 
Fairfax, Virginia 22030 
(703) 385-8777 

Certificate of Service 

RECEIVED Ai~D F\LED 

LEWIS H. VADEN, CLERK 
.6~ 

I hereby certify that I have this 27th day of December, 
1981, mailed, postage prepaid, a true copy of the foregoing 
Notice and Motion for Cu§tody to Donald K. Butler, Esquire, 
Morano & Butler, Counsel for Defendant, at 526 North Boulevard, 
Richmond, Virginia 23220. 
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NEWCASTLE UPON TYNE COUNTY COURT Memorandum 
Office 56 Westgate Road Newcastle upon Tyne NE1 5UR 

Telephone 20558 

From The Chief Clerk 

ToHis Honour Judge Ernest Gates 
Circuit Court, Chesterfield County 
Chesterfield 

copy to 

Virginia 23832 
U.S.A. 

J R Waite and Alsop 
1 1 Duke Street 
Darlington 
Co Durham. 

Your Honour 

Your reference WAG/AW 

Our reference SL/Mr 

Date 
19 January 1982 

SHEILA JOAN MIDDLEl'ON v BRIAN CARTER MIDDIETON 
81 M 2118 · 

Please find enclosed herein a Welfare Officer's 
report compiled by Mr Stephen G Ray, Divorce Court 
Welfare Officer • 

The above matter is due to be heard in your 
. on Thursday the 28th day of January 1982. 
~ 

Court 

~-~c_ack 
Yours faithfully, 

REGEIVED 

JAN 25 1982 

CHESTERFi~L:l CRCi,;iT COURT 
JUDGES CHA!'f13Ei\S 
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CAUSE NUABER 81 :M 2118 

k'~- ~-= ; ·~· .'f : . . 

• ~ t . • . .. ""-... 
!/ .... ~ 

' -~-..... ,, 

· · .. !. ·- : Report. -in · relati.on- to the Welfara ~-d" -the ·thildrem--

Claire Michelle MIDDLETON • Aged 12 years 
Born 4th September, 1969 

:_- .... __ .. · Nicole'. =-Aaaia -·HlODlETON ' : ;..-'·Agad ·· 10 years 
, : Bern 9th September, :.1971 

Persons Interviewed:-

' The Plaintiff - .. Hra • . She'ila :·~aan ~HIOOLETON 

r1at 6, 

~ .. 

.. .. _.::.. -.. . . 
.Mr. Allen -

Mrs. \foods - :..· 

Hr; Michael Davis 

Ridley Court, 
Norton, 
Stockton • 

,.. ~ Headmaster cf Harro111gate School 

. tfeadmbtress .flf .Ian ... Ramsey. School 

Hale :assoc·ia·te· of Hrs. f'liddletcn 
·Parkgate, 
S; Wirral, 
Cheshire. 

, ·, 

I have also spoken with both-children in privata~and I have seen copies or all 
relevant Court papers regarding this ~ase • 

SGR/EG 
5th January, 1982 

60 Marsh House Avenue, 
Billingham, 
Cleveland. 

. STEPHEN G~ RAY, 
Olvorr:e Court Welfare Officer. 
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HIGH COURT OF JUSTICE (FAMILY DIVISION) - 2 - MIDDLETON -v- MIDDLETON 

1. · Home circumstances 

Mrs. Middleton and the t~o children, .Claire and Nicole, reside in a three bedroomed 

f .lat in Norton which is rentad~ from a Housing Association~ .lt is .·a rirst f .loor 

f'lat, and the d:evelopment as a mhole is compact and situatsd-vsithin i?i own · grounds. 

Material conditions mithin the ·home .itself aro of 11 very high .standard indeed, and 

:it ls quite clear that ths children are cell prt>Vldsd ·far in terms · of' their ' · · 

·environment. 

2. Hrs, Middleton 

Since her divorce some years ago Mrs. Middleton has remained essentially as the head 

of a single-parent f'amily unit. She is employed in the capacity of a nursery nurse 
I 

~-at the: Harrcwgata ScMool in Stockton. Both children:. have. attended. this school, 

·· -:-~ a1though:..tha · a.l.dest _tJ.aira, has nolll .mcvsd; on. to.a :.cemprehensive ~Sehoal • .. The hours . 

of'. · mork~ -- 1'10111ever., . · of .Mrs. Middleton· enable her to ·ccntinue to transport Claire to · 

8nd . frolil' school as she .continues to do with Nicola who remains on the same premises 

:as her, - The work and .education .needs at: the_ family, . therefore, ·,fit in neatly 

together. 

As an employee Mrs •. Middleton is spoken cf highly by. her headmaster, Mr, Allen, 

She .is considered iio possess exceptional qualities in dealing with children and 

· .clearly has a , natural , gift for the ·uiork• She .. is a __ nighl~ .. valued and respected 

, membar of . the · school staf'f as. a whole, end as far .as Mr, .. Allen and_.the rest of 

· his staff are concs.rned her .. character ·. and behaviour are ~ beyond reproach. Moracvsr, 

.the passage of' the two children through .the school.. has also enabled ·Mr, Allen to 

observe Mrs, Middleton's qu!Uities as a parent. Once again the comments are 

. . ; ·totally.:13ositive ,.with Mrs. Middleton impressing .es a parent. 

· This assessment ties in fully with my own impressions of'. Mrs, · Middleton, -Her 

· concern for her children . is clearly the paramount consideration in her lif'e-style 

and the rapport betmeen mother . and ·. daughters is excellent. Consequently . I bolieve 

that a wall settled and very healthy family 'unit·. is in existence. with the children 

recailting maximum stimulation·-f-rom their mother and responding accordingly. --
These comments contrast starkly with the nature of the allegations made by har 

· former husband uihich focus particularly on deviant sexual behaviour by Mrs. . .. 

Middleton ~ith no regard to the interests of' the children. These allegations are 

strongly denied by Mrs. Middleton, and there is no visible evidence from the con­

·tacts I have made in my enquiries which would indicate that anything mas .amiss in 
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.. HIGH COURT OF" JUSTICE (FAMILY DIVISION) - 3 - MIDDLETON -v- MIDDLETON 

· ·tha family unit. In· -fact, tha ··complete .cppos~te i9 the case .. 

Mrs. Middleton doec not deny the existence of a relationship, however, and that,' ..'.• 

in fact, is with Mr. Davis who I have had the - -opportun~ty of meeting. Currantl.y~ · ·.· . 
residing out of tha arsa he stays .11ith .the .family about ones a fortnight on .a 

meekend and has recently spent Christmas and Ne111 Year ' tiiith them. 1 have been 

impressed with Mr. Davis mho clear1y rum a ~ericus t:tmlJ'Ditment to Mrs. Middleton 

and the children, and he does not -st~ike me as a man who would act in any t11ay 

against the interests of Claire and Nicole. The acid test of this must be their ·· 

attitude to him, and this is one of war~th and affection. I make this comment 

having seen them together, and· also on the basis of comments that the girls have 

made to me in private. _There is, therefore, in existance a stable .and positive 

··relationship, . albeit .. at. il.,..di.Stanca1 .and -ens .11hich is .. vie11ed seriously by. both 

aduJ.ta_concsroad ·and managed ~ithin ~ha context cf the children's interests. 

Consequently, there mould seem to be nothing that might cause the Court concern 

in .this direction. Given .these observations I would not seek to develop any 

further Mrs. Middleton's denial of her former husband's allegations which are 

clearly fully dealt with in the Court papers. I will now comment on the children 

themselves • 

.. · ' -~: -.J. Claire Michelle (aged 12 years) 

. .. :. I t'. 

Claire now attends Ian Ramsay Comprehensive School, . . regarded as the best .State 

Secondary School in Stockton, '. and to gain entrancs-.· . .to which she mas registered as 

living with an auntie. Sha has never in reality moved from her mothar•s home. 

Her starting at the nat11 school was delayed when her father kept her in America 

following her holioay there,_ and fo~ many · children this might have caused some 

problems. Not for Claire. Mrs. Woods, her headmistress, reports that she settled 

.in irrunadiatal~ despite the upheaval she had been through. She is confident and 

-has excelled as a .pupil in her first term. In fact, Mrs. Woods feels that she 
I 

.has adjustad to school far batter than ·many other children who ha.vs . a standard 

family sat up behind them. 
I -It is clear; therefore, that Claire ·.is very u.rell adjusted; :a feature. which comments 

fundamentally on the upbringing that her mother has provided. My own direct contact 

. - · -cith her· has only served to confirm ·this. She. is bright, coli1111unicates well and is7 · ·· 

in my opinion, fully settled urith her mother. Sha is abl-e to discuss recent events 

very sensibly and has left me in no doubt that she wishes to remain with her mother. 

-cont/ ............ . 



There is na doubt that she loves her father, and she is saddened by the series 

of events which have led up to this Court case, but thers is no doubt in her 

mind that the rorseeable future should be spent with her mother. r .. ~ -

.•. -

4. Nicole Amie {aged 10 years) 

My l:onnn&nts 'in -relation ·t1l Ctaire -are·f'ul1y-mi'rrorad 11Jith 'l'ficcla. She .is mall · 

adjusted and stable, exhudss confidence, and is settled and ~·dcing well at s.cnool ... 

. . ~ 

-·"' . ~ 

·' ~ 
T.hers .is no.thing .untoward :il'Lhar behaviour tharl9 and~ · as 111ith : C1aire she cl9.arly . · . . ~ 

has an excellent relationship with her mothsr. Commenting . on both girls, Mr • . Allen.~ "-1 
, --. --Nicole's headmaster, expressed to me the wish that all' or his pupils were .like the ., 

two girls as, in such a situation, his school would ba so much easier to run. 

- - · .. ,~: · in~ ·talking 1:rith Nicole l 111as :impressad '111ith:. ths. maturs .. and sensibl11 attitude:_UJhich 

• : 
7-"she has· to .tha,;:Jrssent dispute between . tuar ·parents.'(: tier. feelings -."Scho thi:ssa . cf· ·ner · 

sister, and• I :-am· left- i_n no doubt that she wishes to . remain with her mother and is 

.. very happy thera,-~whilst regretting that the orderly-.accesa to her .fatha.r has been 

soured by :recent events. Both she and her sister are adamant that they had no 

desire to remain in America after their holiday • 

, _:· ' .. •. :.:,. , . ·:The ·ai tu~tion bet.: ore . the Court .is essentially. a .sad one .for the two children · , .. c ·• , • 

. s~ Opini.Q!l j 
. ;:· . . · .x:or.cerned. . Thay lov~ both of· their parents }l~d f~lil that· their .. :angoing relationship · . . . : 

·· · ' .. _-. with their fathar cU1es ·much. tQ . thsir mother· mh.o has: done- her best over the yeers 

to ericour~ga their Tr ans-Atl~ntic . focu.s • .. :,..So lllUCh ~'$0, in fact·; that she ·has always 

left it open to them to choose to move away and live with their father if it would 

·make them haPPY• That r_emains t.he case despite .recent events • 
. ~-

;~. J ' , 
· ~· :: :, ....... , .. ~ 

: . ~ .. ·. 

.. l 

•. · - . Thia ract is however, that Claire and Nicola nave baen happy .and settled with . tho 

· situation as it has been for soma years · nour.- Recent avents have clouded this ane 

they are both aware that their happy medium .may never.be re-establishad. Yet, 

despite this ·fact and the resultant ,..pressures they · havtPa .. clear focus tin the life­

style that they wish to maintain and ·that "i"B . to remain. with .. their 1nother~ •· They ·era 

h'1ppy ·here and. have no ,wish-.to_ be upr9otad. ,There is no rssentment of their father, 

·but soma lack of understanding at his· recent actions which they do not feel ·are ·in 

·their_ interests .at the present ti.ma. Seldom have I encountered two such. level- .•, .. 

headed children of this age, and I ·feel that -.the . Court can ,give considerable 111eight 

.to their feelings. 

--cant/ .•••.. ..••. ·. 
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.. Moreover, .there is no doubt that Mrs. Middleton is an exceptionally capable parent, 

and I a111 at a loss to see hem her retaining custody of' the children could have any 

deleterious effects on their welfare. Accordingly, ar~ combining this feature wilh 

the feelings of the children themselves, the Court may wall feel that the custodian­

ship of Claire and Nicola should eontinue ta be vested in. Mrs • . Hiddlaton. 

:· . 

• 

. ' .. 
' · •.. 



C~LJ SE ~U ~BER 81 r 2118 

HIGH COURT Dr JUSTICE (FAMILY DIVISION) 

MIDDLETON -v- HIDDLETON 

Report in relation to the Welfare ,of the Children:-

.. . Persons Intervieaied:-

The Plaintiff -

.Mr. A.llen -

Mr&. Woods -

hr. Michasl DaviE 

C1aire Michelle MIDDLETON - Aged 12 years 

Nicole Amie MIDDLETON 

Hrs. Sheila Joan MIDDLETON 
f"lat 6t 
Ridley Court, 
Norton, 
Stockton • 

Born 4th September, 1969 

- Aged 10 yearE 
Born 9th Septenber ~ 197· 

Headmaster of Harrowgnte School 

1-leadmistrese of len Rer;;se r SchoLj 

: ·Mela associate or t:rs. Middleton 
P0 rkgzte, 
s. Wirral, 
Cheshire. 

I have also spoken with both children in p:t i\lats , <!nd I have seen copies of e.11 
relevnnt Court papers regarding this c~se. 

SCR/EG 
5th Ja.n:..; a ry, 1 9::. ~ 

60 Mars h House Avenus, 
Billingham, 
Cle vel:=.n:i . 

~\ . r-· 
__dr~--.--~~~ . 
' STEPHEN G. RAY, ~ 
Oivorce Cou~t ~e lf are Officer. 
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MISS Jl:AN T. SMITH 
DlllllCTOlt 

CHESTERFIELD-COLONIAL HEIGHTS 

DEPARTMENT OF SOCIAL SERVICES 
P, 0. BOX 27 

CHESTERFIELD. VIRGINIA 23832 

March 2, 1982 

~rnest P. Gates, Judge 
Circuit Court 
Chesterfield, VA 23832 

Dear Judge Gates: 

Re: Middleton 
vs. 

Chance 

Enclosed is the requested study in the above custody matter. 

Sincerely, 

(Mrs.) ~~K~~~ 
Social Work Supervisor 

~j~ 
(Miss) Suzanne Fleming 
Senior Social Work Supervisor 

/cd 

Enclosure RECEJVED 

MAR 3 1982 

TELl:PHONI! 
804·748·2070 

CHESTERf-/i=! n r rr-."' ; ... -1 COURr '---· '-''• •• ...:vi 

JUDGES CHAMBERS 
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FAIRFAX COUNTY JUVENILE & DOMESTIC RELATIONS 
DISTRICT COURT 

19th JUDICIAL DISTRICT 
COURTHOUSE, 4000 CHAIN BRIDGE ROAD, FAIRFAX, VIRGINIA 22030 

Vincent M . Picciano COURT SERVICES 
Director of Court Services 

Mrs. Nan McKenny 
Soc. Wk. Supervisor 
Chesterfield - Colonial Heights 
Department of Social Services 
Post Office Box 27 
Chesterfield, Virginia 23832 

February 25, 1~82 

RE: Mr. and Mr.s. Brian C. Middleton 

Dear Mrs. McKenny: 

Enclosed is the report of the home investigation you 
reques te.d. 

If I can be of any further assistance, please contact 
me at 691-3241. 

Sincerely, 

(703) 691-2342 

vJ~~ c1. ~uj 

BAC:KM/baw 

Enclosure 

26? 

Barbara A. Crowling 
Custody Investigator 

~~~ 
Kathleen Meredith 
Director, Domestic 
Relations Unit 
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JUVENILE AND DOMESTIC RELATIONS DISTRICT COURT 

FAIRFAX COUNTY, VIRGINIA 

RE : 

CUSTODY REPORT 

CLAIRE M. MIDDLETON 
DOB : 09/04/69 
NICHOLE A. MIDDLETON 
DOB : 09/09/71 

PARENTS: BRIAN C. MIDDLETON 
SHELIA J. MIDDLETON 

STEP-PARENT: ANGELA L. MIDDLETON 

CASE FILE NUMBER: 91-069-P/Q 

This matter was referred to the Fairfax County Juvenile 
and Domestic Relations District Court for a custody investigation 
and report by the Chesterfield Circuit Court in Chesterfield, 
Virginia. The request was received on January 6, 19820 The fathe 
of the children lives in Fairfax County while the mother and 
children live in England. An i nvestigation of the mother ' s home 
has been conducted in England. 

BACKGROUND: (As relat ed by Brian and Angela Middleton ) 

Brian and Shelia Middleton were married on February 17, 1963 
I in Stockton-On-Tees, England. They moved to the United States 

I 
in 1967, to Chesterfield County, Virginia. Cl aire was born on 

; September 4, 1969 and Nichole was born on September 9, 1971, both 
in Richmond, Virginia. 

I 
I 
I 

Shelia left her husband in 1974 and returned to England with 
the children. Mr. Middleton attempted a reconciliation and was 
not successful. They were divorced in 1977 in Richmond, Virginia. 
Custody of the children was awarded to their mother. 

I Mr. Middleton married Angela in May of 1979 in Las Vegas, 
I Nevada. He had visited the chi ldren in England once or twi ce a 

Jj year unti l they were both old enough to fly to the United States 
i: una ccompanied, in 1978. He then began to pay for their vi sits 

I
i to the United' States each summer for four to six weeks whi le they . 

were not in school . 

J During the children's visit in the summer of 1981, they both 
I expressed a desire to remain with their fathe r and Angela . They 

I
, had done so previously, but Mr. Middleton had thought it best to 

1

, wait until they were older and better able to make their own choi 1e . 
ii ii Mr. Middleton then filed a custody petition in August of 198 • 
! He and his wi fe enrolled them i n school in Fairfax County. On 
I September 2, 1981 Sheli a Middleton took t he children from out side 
'jl their father's home and returned t o England wi th t hem . The mother 

1

1 was ordered to appear in court with the children on September 22, 
j, 19 81, and she did not do so . 

,: FATHER: 

!I Brian C. Middleton was born on May 11, 19 40 in Stockton-On-
11 Tees, England. His mother and a brother both reside in England~ 

2 7 0 



He has contact with them approximately once a month. 

He · described both his physical and mental health as "very 
goo~". He enjoys working on va~ious crafts. He also does "wood 
work" i.e., he recently ''finished off" the basement of the hous~. 

Brian married Shelia in February, 1963 and they were divorce ' 
in 1977. He married Angela in May, 1979. He has visited with 
his children at least once each year since the divorce and sends 
$250.00 each month for child support. He stated that he has also 
paid for his daughters' transportation whenever they visited and 
during their visits, he buys them between $600.00 and $800.00 
worth of clothes. 

FATHER'S STATEMENT: 

Mr. Middleton stated that he feels he and his wife can give 
his children "better financial and physical support" and a 
better "home environment" than their mother. He believes he can· 
offer "intellect and guidance" and a "good future." He can give 
"love and affection" as well as "material things." 

Brian said that Sheila is "not well educated" and "is living 
in an immoral existence." She takes the girls to bars with her 
and has a "number of men staying nights with her." He does not 
feel she is providing a good home environment for the children. 
She is "immature" and "useless in homemaking skills." 

STEP-PARENT: 

Angela L. Middleton was born on January 13, 1946 in Pennsyl­
vania. Her parents and two sisters reside in Pennsylvania and 
she has contact with them every one to two weeks. 

Angela graduated from high school and attended school 
through United Virginia Bank for two years. She works for 
United Virginia Bank as the manager of the credit department 
at the Alexandria office • . She has been employed with United 
Virginia Bank for the past seventeen years. Her annual income 
is $23,000.00. She works from 9:00 to 5:00, Monday through 
Friday. 

I 
She described her physical and mental health as excellent, 

saying she "feels very good about herself." She enjoys skiing, 
knitting, sewing and painting. She has helped Claire and Nichole 

I make doll house furniture and pottery. 

I 
11 

Angela was married to Edward Hefferman in 1964 and was 
divorced in 1969. There were no children born during their 
marriage. She married Brian Middleton in May, 1979. 

Z71. 



STEP-PARENT'S STATEMENT: I 
Angela Middleton stated that she has a "very open relation- . I 

II 
ship" with Nichole and Claire. She feels they are "being sub­
jected to things that they shouldn't be" such as "being taken to 

II bars" with their mother. Nichole and Claire have told Angela 
I about "men their mother brings home." I 

1 She feels Shelia is very domineering and makes the gir ls pit~! 
j her. The girls expressed a desire to remain wi t h them but were 

concerned about "who will take care of mommy~ She feels they are I 
subjected to"mental abuse" by their mother. i 

Mrs. Middleton said that she and her husband can offer a 
"good family environment" one that is "more secure." She sees 
Sheila as being a "self-centered, immature person" and feels 
that she "uses" the children. 

DESCRIPTION OF CHILDREN: (As related by Mr. and ·Mrs. Middleton) 

Claire Middleton is described by both her father and Angela 
as being "very bright, attractive, and athletic." They feel she 
gets along well with others and "makes friends easily." They 
described her as being "a leader and an organizer." Mrs. 
Middleton does feel that in spite of these characteristics, 
Claire is "unsure of herself" because of the way her mother causes 
her to feel. 

Nichole Middleton is described as being of a "larger build 
than Claire" and also "very bright." She does not "make 
friends as easily as Claire" and is "less outgoing." She enjoys 
sports and needlework. 

MIDDLETON HOUSE: 

Mr. and Mrs. Middleton live in a townhouse in, what 
appeared to be, an upper to middle-class area of Annandale, 
Virginia. 

There is a living room, dining room, kitchen, two full 
baths, two half baths , three bedrooms, and a large recreation 
room downstairs. There is also a small, fenced in yard off the 
recreation room, accessible by sliding glass doors. One of 
the bedrooms is for Claire and Nichole Middleton, furnished 
with a bed, a dresser, a large closet and a T.V. One bedroom, 
which could be made one of the girls', is presently a craft room. 
There were many different types of crafting materials and some 
articles that· the girls have made on their visits. 

Housekeeping standards were very good when I visited. 

There is a pool within the townhouse complex and Wakefield 
Park, a large recreational center, is close by. Stores are 
easily accessible within walking distance. 

Ii The schools that the children would attend are in walking 

II 
distance of the Middleton's home. The schools in Fairfax 
County have a reputation for being of the best in the nation. 



COLLATERAL CONTACTS: 

. Walter N. st·reet, Jr. is President of the United Virginia 
Bank Northern Region and has worked with Mr. Middleton for over 
four years. He knew Mr. Middleton while he was working in 
Richmond, Virginia. Mr. Street stated that Mr. Middleton is 
"reliable" and has "often expressed a desire to have his children 
with them." Mr. Street also knows Mrs. Middleton and though he 
has never met Nichole and Claire, he believes the Middletons 
"would make a very good home for them." 

Mrs. Elizabeth Carlson, a neighbor of the Middleton's, has two 
sons close to the ages of Nicole and Claire. When the girls 
visited, the four children "got along very well" according to 
Mrs. Carlson. She feels the Middletons' parenting skills are 
more than adequate and when she has seen Mr. and Mrs. Middleton 
with the two girls, they all appeared to be "very happy." Mr. · 
and · Mrs ·. Carlson have known the Middletons for "almost three 
years" and they express their desire to have the girls with them 
"very often." 

CONCLUSIONS: 

Based on my interviews and observations, Mr. and Mrs. 
Middleton could provide a healthy,educational and loving 
environment. They appeared to be capable, both financially and 
emotionally, of caring for Nichole and Claire Middleton. Their 
desire to gain custody of the girls seemed to be in the interest 
of the children as well as their own wishes to have the girls 
with them. 

BAC:KM/baw 

02/25/82 

2.73 

Respectfully submitted, 

J3~aAft-a_. ~i 
Barbara A ~ Growling ~ 
Custody Investigator 

~~ 
Kaihieen Meredith z./;)..s.-/8-2-
Director, Domestic 
Relations Unit 
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B.VANDENBURG HALL 
ATTORNEY AT LAW 

SUITE 400 EQUITY BUILDING 
4085 CHAIN BRIDGE ROAD 
FAI RFAX ,VI RGI NIA ~ 2030 

( _· 

AREA CODE 703 
385-8777 

March 26, 1982 

Mrs. Bessie Richter, Clerk 
Circuit Court of Chesterfield County 
P.O. Box 125 
Chesterfield, Virginia 23832 

Re: Middleton v. Middleton 
In Chancery No. 3305-77 

Dear Mrs. Richter: 

Please associate the enclosed Complainant's Brief 
with the home study made in Virginia and your file on t he 
above- styled cause and forward it to Judge Gates for his 
consideration. 

Thank you for your cooperation in this regard. 

cdm 

Enclosure 

cc: Donald K. Butler, Esquire 
Brian C. Middleton 

274 

RECEIVED AND FILED 

l.BVIS H. VADEN, CLER! 

.cf' IZ._ 



c .. 

V I R G I N I A: 

IN THE CIRCUIT COURT OF CHESTERFIELD COUNTY 

BRIAN C. MIDDLETON 
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vs. 

SHEILA JOAN MIDDLETON, 

Defendant. 
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) 
) 
) 
) IN CHANCERY NO. 3305-77 
) 
) 
) 
) 
) 
) 
) 

COMPLAINANT'S BRIEF 
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B. VanDenburg Hall 
Counsel for Complainant, 

Brian c. Middleton 
Suite 400 
4085 Chain Bridge Road 
Fairfax, Virginia 22030 
(703) 385-8777 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF CHESTERFIELD COUNTY 

BRIAN C. MIDDLETON 

Complainant~ 

vs. 

. SHEILA JOAN MIDDLETON, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN CHANCERY NO. 3305-77 

COMPLAINANT'S BRIEF 

The Complainant/father, Brian C. Middleton, submits 

this brief in support of his motion for permanent custody of 

the parties' minor children, Claire and Nicole Middleton. 

I. STATEMENT OF BACKGROUND FACTS 

1. This cause was initiated in 1977 upon a Bill of 

Complaint filed by the Complainant/father for a divorce. 

Complainant/father was granted a decree of divorce, and cus-

tody of the parties' two minor children was given to the 

Defendant/mother, Sheila Joan Middleton, with visitation at 

"reasonable times and places" awarded to the father. The 

case was reinstated upon the motion of the Complainant/father 

by an Order entered on September 14, 1981, to consider the 

Father's Petition for Change of Custody. On September 2, 

1981 on Complainant/father's motion, the Court entered an 

injunctive order restraining and enjoining both parties from 
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l. 

removing either or both of their children from the Common-

wealth of Virginia or the United States of America untiI 

further order of this court. Contrary to this order, the 

Defendant/mother did . remove these children from Virginia and 

the United States. 

2. Pursuant to Rule 4:11 of the Rules of the 

Supreme Court of Virginia, on September 22, 1981 the Complainant/ 

father filed a Request for Admissions with this Court and 

had the Defendant/mother properly served. 

3. The Defendant/mother's responses to the 

Complainant/father's Request for Admissions (R/A) are as 

follows: 

(i) R/A #1: You, Sheila J. Middleton, have had 

sexual relations with a single male named Mike Davies 

on numerous occasions while my children, Claire and 

Nicole Middleton, were present in the home. 

A: The mother admits she had sexual intercourse 

with Mike Davies, but never in the presence of the 

children. She does not deny she had sexual relations 

with him on numerous occasions while these children 

were present in the home. 

Thus R/A Number 1 is deemed admitted. 

(ii) R/A #14: On Saturday, August 30, 1981, the 

child, Claire,informed your sister, Linda Watson, by 

telephone that she wished to remain with her father, 

Brian C. Middleton, in America and that she did not 

want her mother to escort her back to England from 

America. 
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A: As the Defendant has no way of knowing the 

contents of the telephone conversation to which she was 

not a party, the allegation is neither admitted nor 

denied. 

(iii) R/A #15: You, Sheila J. Middleton, were 

present in the home, Flat 6 Ridley Court, when your 

sister called the children by telephone on Saturday, 

August 30, 1981. 

A: The mother admits that she was present in 

the home with her sister when she called the children 

by telephone on Saturday, August 30, 1981. 

Therefore, reading Request for Admissions Numbered 

14 and 15 together plus Rule 4:11, the defendant/ 

mother knew or at least could have found out and was 

obliged to find out that Claire Middleton wanted to 

remain with her father as of August 30, 1981 and that 

Claire did not .want to be taken back to England. In 

other words, R/A Number 14is deemed admitted. 

(iv) R/A #20: At the time of divorce in 1977, 

Sheila J. Middleton made a verbal agreement with the 

father, Brian C. Middleton, that she would allow the 

children to live with their father in America, upon 

reaching the age of 10 years if the children so desired. 

A: The children have always been told they 

have a choice as to where they wish to live. 
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In view of the evidence submitted by the father, by the 

testimony of . his neighbor, a neighbor's child, a co-worker, 

his wife and himself, it is clear that: 

a. The father has a very good and suitable three 

bedroom home in Fairfax County, Virginia where these children 

have many friends their age. They have visited their father 

in Virginia for extended periods every summer since their 

mother took them back to England. These children are now 

ages 12 and 10. 

b. These children love to be with their father and 

step-mother in and around their home. 

c. The father is a fit parent~ in fact there is no 

indication whatsoever that he is otherwise and the mother has 

been given more than ample opportunity to present any evidence 

she might have to try to prove otherwise by deposition if she 

had any such evidence. 

d. The schools and the area in which the father 

and his wife live offer many advantages. The schools here 

are quite good. The nearby pool, parks, museums, colleges, 

and many other opportunities combine to make the area near 

where the father lives a delightful place to live. 

e. These children were very happy with their 

father in Virginia and indicated that they wished to remain 

with him here where they were born and initially raised. 

284 



C. 
-5-

f. The defendant/mother refused to allow these children 

to be deposed either in England or i? Virginia where they 

could have expressed their thoughts in general and in particular 

their desire to live with their father. If these children 

would have stated that . they wanted to live with their mother, 

why wouldn't their mother allow them to be deposed? 

The father sought and obtained from this Court an 

Order giving him Christmas visitation for a period in 

December, 1981 when these children would not be in school. The 

mother was made aware of this order by her counsel and the 

father both bought and made available the airplane tickets to 

take these children from England to the U.S. and to return 

them to England. 

The mother refused to honor this court order, re-

fused to allow these children to visit their ·father for 

Christmas and has made it clear that their father cannot visit 

his children at all in the future except in England. The mother 

has also been interfering with telephone visitation. The 

mother is attempting to alienate these children from their 

father. 

The home study done in Virginia clearly indicates 

that it would be appropriate for the father to be granted the 

custody of these minor children. While the home study done in 

England favors the mother, it does not take into account even 

the basic facts which are either admitted or deemed admitted 
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in the Request for Admissions. 

In particular, as shown above, the mother is deemed to 

have admitted that she has "had sexual relations with a 

single male named Mike Davies on numerous occasions while 

my children, Claire and Nicole Middleton, were present in 

the home." The mother did not deny this. 

In view of the paragraph immediately above, the part of 

the home study done in England which begins with the last 

paragraph on its page 2 and which states, in part, that : 

" ... there is no visible evidence from the contacts I have made 

in my inquiries which would indicate that anything was amiss ... " 

is sheer nonsense. Even the English home study found that Mr. 

Davies: " ... stays with the family about once a fortnight on 

a weekend and has recently spent Christmas and New Years with 

them." What does the author of the home study think they are 

doing? 

In view of all of the above, it is clearly in the best 

interests of these children that they be awarded the custodial 

care of their father. 

II. LEGAL ARGUMENT 

The issues before this court are firstly whether or 

not there has arisen a significant change in circumstances 

since the Court's award of custody to the mother which adversely 

affects the general welfare and the best interests of the 

children, and secondly, is it in their best interest that their 
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custody be ~warded to their father. Your Complainant/father 

contends that the Defendant/mother's· answers to the Request 

for Admi.ssions filed in this cause, does in fact present 

evidence to show that there has been a significant change 

in circumstances, since the Court awarded custody of the 

parties' minor ehildren to the mother. These changes in cir-

cumstances adversely affect the children's well-being and it 

would be in the best interests of the children to have 

entered an Order changing the custody of the parties' minor 

children from the mother to the father. 

First, the Complainant/father submits that the Defendant/ 

mother admitted having had sexual intercourse with Mike Davies, 

but never in the presence of the children. Yet, she does not 

deny she had sexual relations with him on numerous occasions 

while the children were present in the home; and therefore by 

not denying that she had sexual intercourse while the children 

were present in the home, she is deemed to admit that also 

under 4: 11 of the Supreme Court's Rules. The case of 

Brown vs. Brown, 218 Va 196, 239 S.E. 2d 89 (1977), held that 

evidence of an adulterous relationship by the custodial 

mother which was being conducted in the presence of the children 

established sufficient evidence of changed circumstances to 

transfer custody of the parties' minor children to the father 

on the ground that the mother was not a fit and proper person. 
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Further the court went on to state that "the moral climate i n 

which the children are to be raised is an important consideration 

and an illicit relationship to which minor children have been 

exposed cannot be condoned." 

Secondly, the Defendant/mother contended that she had no 

way of knowing the contents of the telephone conversation between 

her sister and her child, Claire on August 30, 1980. Then she 

said that she could neither admit nor deny that Claire had stated 

to the Defendant/mother's sister that she wished to remain with 

her father in America. Yet, the Defendant/mother in the very next 

statement of the Request for Admissions, admitted that she was 

present in the same home in England where her sister called her 

children by telephone on Saturday, August 30, 1980 and that her 

sister was right there. 

Rule 4:11 of the Supreme Court Rules states, in part, that 

"an answering party may not give lack of information or knowledge 

as a reason for failure to admit or deny unless he states that 

he has made reasonable inquiry and that the information known or 

readily obtainable by him is insufficient to enable him to admit 

or deny." 

Clearly the Defendant/mothe~ as required by Rule 4:11, 

could not give lack of information or knowledge as reason for 

failing to admit or deny unless the defendant states that she 

made reasonable inquiry, and therefore she was under a duty 
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to ask her sister for this information. She was in her sister's 

home and the information was readily obtainable by the defendant. 

Therefore it is submitted that one of the parties' chrldren, Claire, 

did state on August 30, 1981, that she wanted to remain here in 

Virginia. She .did not want their mother to return her, to pick 

her up and take them to England. By the Defendant/mother's improper 

answer she is deemed to have admitted these facts. These admissions 

by the mother are conclusive on this issue and cannot as a matter 

of law be rebutted by the hearsay in the home study done in England. 

Rule 4: 11. 

Thirdly, the Complainant/father submits that the parties' 

minor children are old enough to express their wishes in this case 

and offers the Defendant/mother's answer to statement Number 20 

of the Request for Admissions filed in this case to support this 

claim. She responded in her answer that "The thildren have always 

been told they have a choice as to where they wish to live." It 

has been held that the stated preferences of a 10 and 11 year old 

chi.ld were relevant in child custody proceedings, In Re Marriage 

of Bowen, 219 N.W.2d 683. Here these children are ages 12 and 10. 

They both wish to live with their father and their mother has agreed 

that they "have a choice as to where they wish to live," i.e. 

with their mother or their father. Their wish to live with their 

father should be honored by the Court, particularly since they 

are relatively bright children. 
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The Defendant/mother has clearly shown her contempt for 

this court first by taking these children out of Virginia in 

violation of this Court's Order dated September 2, 1981 which 

enjoined both parties from doing so and secondly, by refusing 

to even grant Christmas visitation after this Court ordered it 

and round-trip plane tickets were made available by the father . 

Most importantly, the Defendant/mother has made it clear 

that she will not ever again allow these children to visit with 

their father in the United States even though they were born and 

initially raised here and have been visiting him here in his home 

for extended periods every summer since Defendant/mother returned 

to England. 

III. Denial of Visitation 

Courts have long recognized that the denial by the 

custodial parent of court ordered visitation rights given to 

non-custodial parents give to the non-custodial parent a cause 

of action. The reason the courts have recognized this right 

is not because it is a violation of a court order but rather 

because such a denial strikes at the very reason of visitation 

and is inimical to the welfare of the child. 

The purpose of Court ordered visitation in cases such 

as this where unhappy differences have led to a divorce is 

so that the issue of the marriage might still enjoy a parental 

relationship with both parents. 

It is for that reason that courts insiststhat the 

custodial parent observe scrupuously the rights of visitation 

awarded the non-custodial parent. The Oregon court observed 
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that "Every boy, or girl for that matter, need and needs 

desparately, both a father and mother, all the time not just 

part of the time." (Hughes v. Hughes, 178 P.2d 170 (1947) 

that courts ask the question "why is that right of visitation 

so important?" and in answer to its own question answered 

"It is not solely to gratify parental yearning. Basically, 

it is for the welfare of the Child." (op.cit. at 175). 

The court is very aware of what it must do in either 

awarding custody or visitation. It does not make such 

decisions lightly or easily and the Court is aware that in 

its arrogance of wisdom it will surely cause great emotional 

distress to one parent if not to both. Perhaps this dilemma 

has been no better expresse9 than in the case known as 

In Re: Krauthoff, 191 No.App. 149, 177 S.W. 1112, wherein 

the Judge observed, with regard to custody, 

"herein we are asked to exercise our juris­
diction as a Court of Chancery in the adjudi­
cation of an exceeding difficult, embarrassing, 
and important question, one that affects the 
most sacred feelings and reaches the profoundest 
depths of the human heart -which of the two 
separated parents shall be awarded the custody 
of their child. It is an unwelcome task, fraught 
with heavy responsibility. In its performance, 
however careful and sympathetic we may be, we 
must walk with heavy tread into the very sanctum 
santorum of parental affection, and, laying hands 
upon the jewel there enshrined, make such disposi­
tion of it as, in our finite wisdom, its best 
interest may seem to require. It is a painful 
duty, from which every well-regulated mind must 
shrink, since its performance has to do, not only 
with the tender relations of parent and child, 
but involves the future course of a human life, 
and perhaps may have an influence upon the destiny 
of an inunortal soul." · 

291 
.3 : ;; 



, . 

( __ 

-12-

It is· clear from this that the Judges are aware of their 

heavy duty and therefore do not approach it in a frivolous 

vain, but rather bend all their judicial wisdom to the 

solving of a problem which is, in its essence, insoluble. 

The Court went on to state that: 

" .•. The custody of a child is rather in the 
nature of a trust reposed in the parent. It 
is a qualified right, given for the discharge 
of important trusts, and is upheld and secured 
only so long as the duties of that trust are 
faithfully carried out. Purington v. Jamrock, 
195 Mass. 196, loc. at 201, 80 N.E. 802, 18 
L.R.A. (N.S.) 926; In Re Moore, 11 Irish Common 
Law Reports, l; Hochheimer on the Custody of 
Infants (2d Ed.24 ..• ") 

The Courts know that generally speaking only one 

parent can have custody and that the child will not have 

"both a father and a mother all of the time" therefore the 

Courts try within the limits of wisdom and geography to 

provide a two parent atmosphere by giving the non-custodial 

parent a right of visitation. 

The Colorado Court has made it clear that a child has 

a right to a conflict free two parent relationship even when 

the parents cannot themselves live without conflict and must 

sever the bonds . That Court, in affirming an award of 

divided custody (9 months with mother, 3 with father) quoted 

with approval from the Washington state court when in 1946 

the question of modification of a custody award came before 

it. the Court observed that: 

"' In determining what is for the best welfare 
of a child, of tender years ... , the courts must 
consider not only food, clothing, shelter, care, 
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education, and environment, but must also bear 
in mind that every such child 'is .entitled to 
the love, nurture, advice, and training of both 
father and mother, and to deny the child an 
opportunity to know, associate with, love and 
be loved by either parent, may be a more serious 
ill than to refuse it in some part those things 
which money can buy;' Brock v. Brock, 123 Wash. 
450, 212 P. 550, 551 where in an order for 
alternating custody was upheld." Searle vs. 
Searle, 172 P. 2d 837, 840. (1) 

It is because the courts know that the two parent 

relationship is to be desired and where ever possible pro-

vided for, that they have, in cases where the custodial 

parent has thwarted that child's entitlement to a two parent 

relationship by denial of visitation to the non-custodial 

parent, modified decrees of custody to alter the custodial 

parent. 

Such decisions span the years and the geography of 

this country. A few citations will clearly demonstrate 

this. 

The California Court in the case of Moffat vs. Moffat, 

612 P.2d 967 (1980) stated "the deliberate sabotage of 

visitation rights not only furnishes ground for modifica-

tion, it is a significant factor bearing on the fitness of 

the custodial parent." Fully in line with this, is the 

Idaho case of Thurman v. Thurman, 245 P.2d 810 (1952) in 

which the Court, observed "Modification of a decree awarding 

custody of minor children to a parent who is a fit and 
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proper person to have such custody is proper where it appears 

that the custo'dial parent has contrived to prevent the other 

parent from seeing and visiting such children in the manner 

and spirit provided for in the Decree, and shaken their love 

and affection for the other parent. Swenson v. Swenson, 

101 Cal. App. 440, 281 P.674." 

In a leading Pennsylvania case on this matter, the 

Court observed that: 

"When a custodial parent so obstructs the visits 
between the child and the non-custodial parent 
that the best interests of the child are no 
longer being served, a change of custody is 
warranted. Moreover, an obstruction of the 
right to visit the child is especially serious 
where, as in the present case, a court visitation 
order has been entered. A custodial parent who 
willfully ignores a visitation order and obstructs 
the child's visits with the non-custodial parent 
is little different from the parent who ignores 
a court order. awarding custody and by force or 
trick snatches the child from the other parent. 
In both instances, extra legal means are used 
to defeat the other parent's established legal 
rights. Such conduct will not be tolerated by 
this court." 

Research has revealed few cases in this area of denial of 

visitation which have been decided by the Supreme Court of 

Virginia. See the cases of Branham v. Raines, 209 Va. 702, 167 

S.E.2d 355 (1969) and Carpenter v. Carpenter, 220 Va. 299,~~-

S.E.2d (1979). ---
There are local Virginia cases at the Circuit Court 

and Juvenile and Domestic Relations District Court levels which 

(have awarded custody to the .father when the mother was the 
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custodian of the child or children and she had denied a sub-

stantial amount of visitation. In trre case of Engelking v. 

Engelking, In Chancery No. E-442-1 which was decided by Judge 
/ 

Sheffield in the Circui.t Court of the City of Richmond he 

changed custody of thre~ children, ages 14, 13, and 11 to the 

father and senten6ed the mother to one year in jail for denial 

of visitation. She had moved to Oregon taking the children 

with her after two years of denying substantially all visi-

tation and several court hearings. 

In the case of In Re Tonya Michelle Cheek, in the Circuit 

Court of the City of Alexandria, Judge Kent changed custody of 

a 2 1/2 year old illegitimate daughter to the father in part 

because of a very substantial denial of any visitation with the · 

child by the mother. The Juvenile Court had also given the mother 

a jail sentence as well as changed custody in this case. She 

then appealed and Judge Kent affirmed the change of custody. 

See also the following cases: Calhoun v . Calhoun (New York), 

79 NYS 2d 702 (1948); Dimmitt v. Dimmitt (Missouri), 150 S.W. 

1107 (1912); Johnson v. Johnson (Washington) 433 P.2d 217 (1967); 

Kellogg v. Kellogg (Oregon), 213 P.2d 172 (1949); Pamela J.K. 

v. Rogers D.J., 419 A2d 1301 (1980); Rutstein v. Rutstein (Missouri), 

324 S.W.2d 560 at 763 (1959); and Wheeler v. Wheeler (Washington), 

222 P2d 400 (1950). 
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IV. Alienation by Custodial Parent Against 
Non-Custodial 

The Courts have been equally as strong in dealing with 

instances where one of the parents seeks to poison the mind of 

a child against the other parent, especially when the party taking 

action is ~he custodial parent. This issue, like the prior one, 

has reached the courts often. Some of the decisions are cited 

below: 

In the aforecited Idaho case of Thurman v. Thurman, the 

court observed that "the acts and conduct of the custodial 

parent resulting in the alienation of the love and affection which 

children naturally have for the other parent, is a vital and 

very serious detriment to the welfare of such children, and is 

ground for modification of the Decree with respect to such custody. 

Johnson v. Johnson, 102 Ore. 407, 202 P. 722; Delle v. Delle, 

112 W. 512, 192 P. '966, 193 P. 569; Ritch v. Ritch, Texas Civil 

Appeals 195 S.W.2d 205; Rowe v. Rowe, Missouri Appeal, 20 S.2d 

545; Mccloud v. Mccloud, Texas Civil Appeal, 9 S.W.2d 141; 

Capland v. Capland, Missouri Appeal 227 S.W. 894; Meffert v. Meffert 

118 Ark. 582, 177 S.W. l; Albertus v. Albertus, 178 Iowa 1124, 

160 N.W. 830." 

See also the cases of: Brown v. Brown (Texas), 500 S.W.2d 

210 (1973); Jane Doe, Petitioner v. John Doe, Respondent, Matter 

of Proceeding for Support, etc. (New York) 378 NYS2d 269 (1975); 

Johnson v. Johnson, 102 Oregon ,'407, 202 P. 722 (1921), Luethans 
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v. Luethans, ·243 S.W. 801 (1951); Moffat v. Moffat (California), 
. 

612 P.2d 967 (1980); Olson v. Olson, Missouri Appeal, 184 S.W.2d 

768; Peer v. Peer, 205 S.W.2d 909 (1947); Shepard v. Shepard, 

Missouri Appeals 194 S.W.2d 319; Sherwood v. Sherwood, 56 Iowa 

608 (1881); and Williams v. Williams, Missouri Appeal, 211 S.W.2d 

7 4 0. 

The question of alienation of affection of a child from 

her non-custodial parent has recently come up in the English 

courts. In the case known as Re: F, (a minor) (Wardship: Appeal) 

the Appeals Court stated that: 

"in the instant case, the most important 
factors were: (a) the choice between the 
father and grandmother, rather than a father 

·and a mother, (b) that the grandmother's 
household was aging and childless, while the 
father was much younger and already contained 
another child; and (c) that the attitude of 
the grandmother, in contrast of that of the 
father, shows that the probability was that 
the grandmother would alienate the child from 
the father. Although the Judge has taken 
those factors into consideration, he had 
failed to give enough weight to them, 
particularly (b) and (c) , or to the Welfare 
Officer's opinion that it would be better 
for the child to be with her father. Those 
factors were so overwhelming in favor of an 
Order giving care and control to the father 
that they should prevail unless the court 
were satisfied with the father and step­
mother were unfit to have care and control 
of the child." 

(1979) 1 All E.R. 417. 

In the aforecited Missouri case of In Re Krauthoff, 

the Court stated that: 

"In the case of In Re Taylor, 59 Eng. Rep. 
846, it is said that 'to have a child grow 
up without filial respect for its parent will 
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have the worst possible effect upon the mind 
of the child! In Carpenter vs. Carpenter, 149 
Mi6h. 138, 112 N. W. 748, it is held that any 
act in the part of the mother which tends, or 
will tend, to cause the child to lose respect 
for its father will be deemed sufficient cause 
to transfer the custody of the child to the 
father. In English v. English, 32 N.J. Eq. 
738, lee.cit. 748, 749, it is said t hat if any 
influence is exerted over the child by its 
mother, or by those about it, to prejudice 
the child's mind against the father, it is 
an abuse of trust." (op.cit. 122) . 

v. Disregard For The Law 

The custodial parent is and remains in contempt of the 

Orders of the Court in that the custodial parent is contravening 

the rights of visitation of the non-custodial parent. 

Such disregard and disrespect for the lawful orders of 

the court of competent jurisdiction must be taken into account 

by this court in ruling on the petition of modified custody . 

It has long been held that a contemptuous attitude 

towards the lawful orders of a court bears on the fitness of 

the custodial parent to retain custody of the child . 

Certainly it cannot be in the best interest of a child 

to be raised in an atmosphere of contempt and disregard for the 

law . No parent who directly or indirectly , through t hemselves or 

through others, is openly contemptuous of the law, presents a very 

~~oper ro l e model for the ch~ld to foll9w. 

An y and all such contemptuous actions by a parent shows 

that such parent is unfit to have the care, custody and control 
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of a child since such a parent will nurture the child to view 
. 

the law as something to be observed only at its convenience. 

Courts have long viewed such activities by a parent as 

demonstrating unfitness and furnishing grounds for a change in 

custody. 

The Washington Court in addressing this question observed 

that "In the instant case, Mr. Sweeny's conduct was not solely 

a matter of violating a court Order or disrespect for the court. 

That alone is a serious matter and might very well bear upon the 

determination of a parent's fitness to discipline, instruct and 

care for a child, certainly, a lack of respect for the courts, 

for law and order, may quite conceivably set an example not 

conducive to good citizenship or to a well-adjusted character or 

personality on the part of a child" Sweeny v. Sweeny, 262 P.2d 207 

(1953) at 213. See also the cases of: Burns v. Burns (Kansas), 276 

P.2d 301 (1954); Rutstein v. Rustein, supra; Shepard v. Shepard 

(Missouri), 194 S. W. 2d 319 ( 194 6) ; Stapley v. Stapley (Arizona), 

485 P.2d 118(1971); Williams v. Williams, 211 S.W.2d 740 (1948). 

VI. Primary Consideration Is Child's Welfare 

Virginia's rule is that "the welfare of the infant is 

the primary, paramount, and controlling consideration of the 

court in all controversies between parents over the custody of 

their minor children." Mullen v. Mullen, 188 Va. 259, 49 S.E. 

2d 349 (1948). 

299 



c 
-20-

Similarly and more recently, the Supreme Court of Virginia 

in a case which granted custody to the father stated that: "As 

we have repeatedly said in determining custody, we are concerned 

first and foremost with what is best for the child. Always, 

the primary and controlling consideration is the child's welfare. 

All other matters are secondary." Burnside v. Burnside, 216 Va. 

691, 222 S.E.2d 529 (1976). This is the rule generally in the 

United States. The United States Supreme Court has stated that: 

"Virginia law, like that of probably every state in the Union 

requires the court to put the child's interest first." Ford v. 

Ford, 371 U.S. 187, 9 L.ed. 2d 240, 244, 83 S.Ct. 273 (1962). 

See also 17A Am.Jur. Divorce and Separation, §81 8 (1957). 

Similarly, the Supreme Court of Virginia stated, in 

affirming a lower court's award of custody of two boys, ages 

5 and 31to their father that: 

The legal guidelines applicable in t his case 
are firmly established. Code §31-15 (Repl. 
Vol. 1973) provides that the court, in a child 
custody case, shall give primary consideration 
to the welfare of the child and that there shall 
be no presumption of law in favor of either 
parent. There is a rebuttable inference, however, 
that when both parents are fit and other things 
are equal the mother, as the natural custodian, 
should be awarded legal custody of an inf ant of 
tender years. Harper v. Harper, 217 Va. 477, 
229 S.E.2d 875 (1976). When the mother's home 
and the father's home are equally suitable for 
raising the children, we have held that "other 
things are equal" and that custody should be 
given to the mother. Lundeen v. Struminger, 209 
Va. 548, 550, 165 S.E.2d 285, 287 (1969). But 
if the mother's home, evaluated on the basis of 
warmth and stability, rather than material 
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advantages, is not as suitable as that of the 
father, then custody should be awarded to the 
father. White v. White, 215 Va. 765, 768, 213 
S.E.2d 766, 768 (1975). See Burnside v. Burnside, 
216 Va. 691, 222 S.E.2d 529 (1976), where we 
affirmed the award of custody to the father where 
there as evidence that the best interests of his 
inf ant son would be served by having the child 
continue to reside with him. 

Clark v. Clark, 217 Va. 924, 926, 234 S.E.2d 266, 268 

Again in 1977, the Supreme Court, in affirming a Circuit 

Court opinion which had granted custody of two daughters, aged 

4 and 2, to their father, stated similarly as follows: 

"the primary and controlling consideration is 
the child's welfare." 

This latter case also said that: 

"Comparing the quality of care offered by two 
parents, the courts a~e guided by histories of 
past performance and prospects for future per­
formance." 

McCree.EY.v. Mccreery, 218 Va. 352, 354, 355, 237 S.E. 
2d 167 (1977). 

The Clark and Mccreery cases supra, speak of a "rebuttable 

inference" which is such that when both parents are fit and other 

things are equal, the mother, as the natural custodian, should be 

awarded legal custody of an infant of tender years. 

In this case, it is clear that "other things are not equal." 

First because the mother is conducting an adulterous relationship 

in the presence of the children. Brown v. Brown, supra. In 

addition, the children want to live with their father; they are 

being denied even visitation with their father; their mother is in 
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contempt of this court; and the mother is alienating these children 

from their fafher. 

Furthermore, the father offers a two parent home in an 

area which has many advantages; he is a respected man in the 

community with an excellent job; these children are happy with 

their father; and the mother has not submitted any evidence to 

rebut any of the above, even though she has been given an 

opportunity both near her home in England and also in Virginia 

to submit evidence to this court by deposition. 

Thus, not only are things unequal, but there are strong 

reasons why these children should be awarded the custodial care of 

their father. 

In addition, it is noteworthy that the most recent legis­

lature passed House Bill Number 691, which amends Section 20-107. 

Among other things, this Bill abolishes the "rebuttable inference" 

mentioned above. This Bill passed the House of Delegates by a 

vote of 85 to 11 and it passed the Senate by a vote of · 28 to 10 

While it shews · the sentiment of our legislature, it can not become 

effective until July 1, 1982; the Governor has not yet signed it. 

Since the Court may have some concern about whether an 

Eng l ish court will enforce its order, were this Court to grant 

custody to the father, the following is submitted. 

It does appear that England's court will, in effect, give 

comity to a Virginia Court's decision on custody. See Re H(Infants), 

1 All England Reports 886 (1966); 3 All E.R. 906 (1976). 
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It is ·also clear that Virginia's laws a~e substantially 

the same as those in England on the subject of custody. In the 

case of Oehl v. Oehl, 221 Va. 618, 272 S.E. 2d 441 (1980) wherein the 

Supreme Court of Virginia granted comity to a decision on the 

custody of a child which had been made by a Court in England 

it stated in effect, that the Virginia Court should conduct a 

three-fold inquiry in order to decide whether it should grant 

comity to an English court's decision on custody. Those three 

questions are: 

"(l) Did the foreign court have jurisdiction 
over the parties and the subject matter? 

{2) Was the procedural and substantive law 
applied by the foreign court reasonably 
comparable to that of Virginia?. and 

(3) Was the foreign order based upon a deter­
mination of the best interests of the child?" 

The Supreme Court in Oehl, supra, went on to say: 

"When Virginia courts find affirmative 
answers to all three questions, they should 
grant comity to the foreign order unless, since 
the time it was entered, a change in conditions 
justifies modification in the interest of the 
child." 

"Addressing the first inquiry, we note 
that Mr. Oehl does not deny that the English 
court had subject-matter jurisdiction or that 
Mrs. Oehl properly invoked that jurisdiction. 
Nor does he contest the thesis that, by re­
sponding to lawful service of process, he sub­
mitted his person to the jurisdiction of that 
court. We have held that a court which has in 
personam jurisdiction over both parents may enter 
a child custody order even in the absence of the 
child, Gramelspacher v. Gramelspacher, 204 Va. 
839, 134 S.E.2d 285 (1964). II 
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In this Middleton case, as in the Oehl, supra, Mrs. 

Middleton does not deny that this Virginia Court has jurisdiction. 

She has filed pleadings in this case by counsel and has submitted 

her person to the jurisdiction of this Court. Further, this 

Court has already ruled, in effect, that it has jursidbtion to 

decide this custody cause and that it is a convenient forum 

especially in view of the fact that Mrs. Middleton could have 

submitted her evidence to this court by taking depositions in 

England near her home while Mr. Middleton's att6rney was in Englarid. 

As to the second inquiry, the Supreme Court stated that: 

" •.. Virginia courts should grant comity to 
any order of a foreign court of competent 
jurisdiction, entered in accordance with the 
procedural and subsantive law prevailing in 
i ts judicatory domain, when that law, in terms 
o f moral standards, societal val ues, personal 
rights, and public policy, is reason ably com­
parable to that of Virginia." 

"Virginia's jurisprudence is deep ly rooted 
i n the ancient precedents, procedur es, and 
practices of the English system of justice. A 
substantial portion of '[t]he common law of 
England' and the 'writs, remedial a n d judicial, 
given by a statute or act of Parliament, made 
in aid of the common law' have been legislatively 
incorporated in the law of this Commonwea l th. 
Code §§1-10 and ~11. As the record in this case 
illustrates, the prevailing English rules of 
procedure comport favorably with the concept 
of procedural due process as that concept has 
evolved in this State and Nation. And nothing 
in the substantive law of child custody and . 
parental rights of visitation applied by the 
English court is contrary to our own law. " 

The Supreme Court then concluded as fol l ows: 

" .. . Finding affirmative answers to each of the 
questions in the three-fold inquiry we have 
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pursued, we hold that the chancellor erred in 
refusing to grant comity to _the English order. 
It follows that he also erred in predicating 
suspension of spousal and child support payments 
upon denial of comity. The order appealed from 
will be reversed. The cause will be remanded for 
the entry of a new decree vacating the June 30, 
1978 order, granting comity to the English Order, 
and reinstating the former spousal and child 
support award nunc pro tune June 30, 1978." 

This recent ruling by the Supreme Court of Virginia will 

probably be of some assistance in convincing an English court 

that it should similarly grant comity to an order of this Court 

on the issue of custody. 

VII. Conclusion 

For all of the above reasons, the Complainant/father 

respectfully requests that this Honorable Court grant him custody 

of the parties' two minor daughters. 

B. VanDenburg 
Counsel for Com lainant/father 
Suite 400, Equity Building 
4085 Chain Bridge Road 
Fairfax, Virginia 22030 
(703) 385-8777 

Respectfully submitted, 

BRIAN C. MIDDLETON 
Complainant/father 
By Counsel 

RECEIVED AND fllEO 

MAR i9 1982 

LEWIS H. VAPEN, CLERK 
. di"(___ Certificate of Service 

-a. ·'?,/_. 
I hereby certify that I have this ~~ day of March, 1982, 

mailed, postage prepaid, a true copy of the foregoing Brief to 
Donald K. Butler, Esquire, MORANO ·& BUTLER, Counsel for Defendant/ 
mother, at 526 North Boulevard, Richmond, Virginia 23220. 
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ERNEST P. GATES . 

12±4 ]u.hirhtl <:qir.cuit 
{!f1lu.ni:g d <!Jlr.tsttrfulh 

<ijiil! 1lf QILthrnml ~.tigltts D - W . MURPHEY 

..JUCG£ 
JU OGE ·.JuoaEs CHAMBER~ 

CHESTERFIELD, viRGINIA 23832 

April 7, 1982 

Donald K. Butler, Esq. 
Morano & Butler 
526 North Boulevard 
Richmond, Virginia 23220 

In re: Middleton 
vs. #3305-77 

Middleton 

Dear Mr. Butler: 

Do you wish to respond to Hr. Hall's brief filed on 
March 26, 1982? If so, please do so within ten days and 
thereafter arrange a hearing date with the court -for you 
and 1'-Ir. Hall. 

Sincerely yours, 

Ernest P. Gates, Judge 

EP-B/wgwc 

cc: B. Vandenburg Hall, Esq. 
4085 Chainbridge Road 
Fairfax, Virginia 22030 
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V I R G I N I A : 

IN THE CIRCUIT COURT OF TH~ COUNTY OF CHESTERFIELD 

BRIAN C. MIDDLETON ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Complainant, 

v. CHANCERY NO. 3305-~7 

SHEILA JOAN MIDDLETON 

Defendant. 

DEFENDANT'S BRIEF 

Donald K. Butler 
Counsel for Defendant 

526 North Boulevard 
Richmond, Virginia 23220 

(804) 353-4931 
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V I R G I N I A : 

IN .THE CIRCUIT COURT OF THE COUNTY OF CHESTERFIEiD 

BRIAN C. MIDDLETON ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Complainant , 

v. CHANCERY NO. 3305- 5 7 

SHEILA JOAN MIDDLETON 

Defendant. 

DEFENDANT'S BRIEF 

The defendant/mother, Sheila Joan Middleton , by counsel, 

hereby submits her bri ef in opposition to the Complainant ' s 

Motion for a Change of Custody of the inf ant children of the 

parties ; namely, Claire and Nicole Middleton . 

FACTS 

By decree entered by this Court in August of 197 7 , the 

mother was awarded custody of these children, and they have 

resided with her in Englan d since the sepa ration of the 

parties in 1974. The decree a l so provided reasonable 

rights of visitation for the father, and in accordance 

therewith, and prior to the entry of the decree, the father 

visited with the children, both in his native England on his 

visits there, and here in the United States when the children 

were sent here by prearrangement during their summer vacation 

periods and on other e x tended holidays . All seemed to go 

well with this arrangement in spite of the fact that this 

family was separated by a great geographical barrier. 
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However, the situation seriously deteriorated the summer of 

1981, when, at the conclusion o~ the prearranged summer 

visit with their father, Mr. Middleton refused to return the 

children to England at the conclusion of visitation as 

prearranged. On August 25, 1981, the mother received by 

mail a copy of the Notice of a proceeding pending in this 

Court for a change in custody. A telephonic communication 

with the father revealed that he had no intentions of returning 

the children. Thereupon, Mrs. Middleton traveled to this 

country and retrieved her children back into her lawful 

custody and returned them to England . 

Upon learning that Mrs. Middleton had done this, Mr. 

Middleton immediately had counsel appear ex parte before 

this Court and obtain a restraining order enjoining her from 

removing the children from the Court's jurisdiction. However, 

neither this order nor any notice .of that hearing was ever 

served upon her and she had no knowledge of it until she 

returned to England. The only evidence of her knowledge of 

this order was inadmissible as hearsay, and the Court so 

ruled. 

After this Court ruled on the defendant's jurisdictional 

motions, evidence has been presented in the form of testimony 

from witnesses on behalf of the complainant and in the form 

of reports of social workers in England and in Fairfax 

County . Counsel for the defendant provided a copy of the 

England report to counsel for the complainant. However, 

-2-
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counsel for the defendant does not have the benefit of the 

Fairfax County report, but for the purposes of this ~rief 

assumes that it reports favorably on the suitability of Mr. 

Middleton's home and the environment in which the children 

would be placed if custody were awarded to him. Indeed, Mr. 

Middleton's evidence,_ unrefuted by "the defendant , shows that 

the physical environment that will be provided to the children 

in his custody is quite suitable and that he has adequate 

income to provide for their material needs. In fact, this 

is all that his evidence shows. 

On the other hand, the report from England on the 

mother and the children shows that the home, schools and 

environment are all suitable, that the children are thriving 

therein and are well-cared and provided for, and that while 

they love their father, they prefer to remain in England and 

with their mother. 

ARGUMENT 

The defendant will not cite the endless number of cases 

that stand for the proposition that in determining custody, 

the best interests of the children controls. The central 

issue in this case is the fitness of the mother to continue 

to have custody of her children. While the complainant 

herein has the terrific burden of proving unfitness since 

the mother has previously been awarded custody and he is 

seeking a change in custody, the defendant maintains that 

the evidence shows that not only is she not unfit, but that 

the children's welfare is better served by their custody 
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being awarded to her and that there is some question of the 

father's fitness. 

The allegations made by Mr. Middleton throughtout these 

proceedings and his initial Petition are of particular 

significance in view of the nature of those allegations, 

their obvious design, and the absolute lack of any evidence 

in support thereof. Among other things, Mr. Middleton has 

accused the mother and custodian of his impressionable 

children of the following: 

1. That she has taken into her home an unknown number 

of lovers, strangers to her children, over the past five 

years and has appeared in the nude in the presence of men on 

a number of unspecified occasions in the presence of the 

children. 

2. That she has excepted monies and gifts from numerous 

men in exchange for sexual favors and that such gifts were 

made known to the children. 

3. That she has invited a number of policemen into her 

home for the purpose of sexual intercourse while the children 

were present. 

4. That she has brought into their home unknown males 

for the purpose of sexual intercourse and has caused fear 

and mental anguish in the children because of the presence 

of those unknown males in her home. 

5. That she has no hobbies and spends her leisure time 

in public bars. 

6. That she provided the children with boyfriends ages 
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20 and 23, on a recent vacation in Portugal. 

7. That Nicole has run away from home several t.imes 

because she desires to live with her father. 

8. That both children have expressed a desire to be in 

the custody of their father. 

9. That she does not have a college education and 

works as a nursery school teacher's aide. 

Counsel cannot help but note the "quality" of these 

allegations and the total lack of any evidence in support of 

any of them except the last, for what that is worth. One 

must question the fitness of a parent who would accuse the 

other of such heinous conduct without any basis whatsoever. 

Were the allegations fabricated to make o ut an obvious case 

of unfitness, in the hope that because of the geographical 

and financial barriers, the defendant would be unable to 

refute them? Is the complainant's strategy here to make the 

accusations, knowing that there is not evidence to support 

them, but hoping that the Court would be so easily misled 

that it would believe there had to be some basis for the 

allegations just because they were made? 

Apparently the complainant had one or more of these 

designs in mind when he unilaterally withheld the children 

at the children at the conclusion of visitation and in 

violation of the terms of the custody dec r ee. One can only 

imagine his surprise when Mrs. Middleton showed up here and 

retrieved the children back into her lawful custody. 

-5-
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He must have been further miffed when the Court requested 

a social report on Mrs·. Middletqn' s and the children's 

situation and it showed that there was absolutely no validity 

to his serious and damaging allegations. 

Because of this total lack of any factual basis for the 

allegations of misconduct that have been made by Mr. Mi~dleton, 

it is no wonder that in his brief he grabs at procedural 

straws and seeks to discredit the homestudy done in England. 

The complainant wants us to accept his wishful thinking 

that the children desire to live with him, and in order to 

prove that, he seeks to have us fall into some procedural 

trap in the Requests for Admissions. So, while it is obvious 

from the homestudy and the letters of the children to the 

Court that they desire to remain with their mother, the 

complainant wants the defendant to be deemed to have technically 

admitted that the children have expressed a desire to live 

with him. How is this conclusion reached? The complainant 

would have us reach it by making certain presumptions regarding 

a telephone conversation that took place on August 30, 1980, 

between Claire and the sister of the mother. By not making 

an effort to determine from the sister the contents of that 

telephone conversation, the complainant would have us deem 

the mother to have admitted that its contents were an expresssion 

on the part of Claire that she wanted to live with her 

father. The complainant further seeks to bolster his position 

by pointing out that the mother has admitted that the children 

-6-
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have always been told that they had a choice as to where 

they wis~ to live, but there appears to be lacking any 

evidence as to what that wish is except for the homestudy 

report from England. 

Lastly, the complainant concludes that procedurally, 

the mother is deemed to have admitted his allegations of her 

promiscuity and exposing the children to the numerous men 

with whom she has had sexual encounters. This conclusion is 

somehow carved out of her failure to give an answer to his 

requests for admissions satisfactory to the complainant, 

although she denies involvement with anyone except Mike 

Davies. 

With regard to the Mike Davies "affai r," the defendant 

has admitted intimacy with him, and only him, and the homestudy 

bears this out~ While the homestudy is attacked as being 

blindly done, as the complainant's brief points out, the 

relationship with Mike Davies is reported . However, because 

it does not corroborate the ludicrous allegations of promiscuity 

made by the complainant, he would have us disregard it 

entirely. 

In view of the fact that by the mother's own admissions, 

it has been proved that she has had intimate relations with 

Mike Davies on occasions while the children were in the 

home, the father seeks to apply the case of Brown v. Brown, 

218 Va. 196, 239 Southeastern 2nd 89(1977), to the facts in 

this case. Complainant cites that case as standing for the 

-7-
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proposition that evidence of an adulterous relationship by 

the · custodial mother c~nducted in the pr~sence of children . . 

establishes sufficient evidence of changed circumstances to 

transfer custody of the children to the father on the ground 

that the mother is not a good and proper person to maintain 

custody . . Not only is that case distinguishable on the 

facts, but it does not state the proposition that the complainant 

attributes to it. 

In Brown, the custodial mother was living with a male 

to whom she was not married. Further evidence in the case 

indicated that Mrs Brown was not a good housekeeper and that 

the children were not cared for in many respects and were 

neglected. One child had developed a hyperactive condition 

during the separation which improved while in the father's 

custody, and the improvement in health and behavior of the 

children while in his presence was also observed by witnesses 

in the case. 

In stating its disaproval of this living arrangement, 

the Supreme Court of Virginia stated as follows: 

"In the instant case, there was testimony that the 
relationship between Mrs. Brown and Mr. Leith had an adverse 
impact on the parties' two children. Their adulterous 
relationship was admitted. They were openly cohabiting in 
the presence of her two young children. The Court found as 
a fact that appellant had maintained her home under these 
conditions over an extended period of time. The Court 
therefore ruled that this adulterous relationship rendered 
Mrs. Brown an unfit and improper person and an improper 
person to have the care and custody of these children." 
Brown at page 200. 

Therefore, the Brown case stands for the proposition 

that a custodial parent who provided an immoral climate for 

-8-
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the children which has -an adverse impact upon them may be 

deemed to be unfit to have their care and custody. in the 

instant case, there is absolutely no evidence of any adverse 

impact on the children of Mrs. Middleton's relationship with 

Mr. Davies. Whether or not this is because she is not 

living with her paramour, as was Mrs. Brown, is not clear, 

but that is also another significant distinction between 

these two cases. The homestudy reflects that the environment 

is suitable and that the children are well adjusted and 

happy. These facts certainly do not squar e with those in 

Brown. 

Finally, it is interesting to note two other reasons 

set forth by the complainant for a change in custody. 

First, he says that because the mother has attempted to 

alienate the children from him, that this should be another 

reason for changing the custody, and numerous cases are 

cited in supp'ort thereof . The defendant adopts that legal 

argument, but would point out that the facts show that it is 

the father who has sought to alienate the children from the 

mother. He is the one who has tried to proselytized them 

into saying that they wanted to live with him; he is the one 

who has accused her of unspeakable conduct for which there 

is no factual basis. Certainly, he did not expect that the 

children could be shielded from the knowledge of these 

allegations. 

Secondly, he states that her attempts to deny him 

visitation is another basis for a change in custody; that 

-9-

316 
"') -, I 



r • 

( ( 

her flaunting of the lawful orders of the Court is an indication 

of her linfitness. How.ever, the facts po.i,nt out that it was 

the father who initiated the flaunting of the court orders 

by retaining the children here rather than returning them to 

England. If he wanted . to institute custody proceedings, he 

could have done so in a lawful manner by abiding by the 

present orders of the Court. However, as stated above, he 

undoubtedly felt that if he retained the children here, that 

she would be physically and fiscally unable to do anything 

about it. 

SUMMARY 

Counsel for the defendant cannot help but observe the 

tragedy of this entire proceeding and the recent events. 

Here obviously are two very bright young girls who have been 

happy and well adjusted living with their mother and maintaining 

substantial contact with their father in spite of the fact 

that they are an ocean apart. The children have expressed 

to the social worker in England that they love their father 

and want to continue to have as much contact with him as 

possible, and there is absolutely nothing to keep that from 

happening. Contrary to what Mr. Middleton has alleged and 

may think, Mrs. Middleton has no desire to cut off his 

contact with his children for the very reason that the 

children desire to maintain this relationship with him. 

However, somewhere along the line, he has decided upon a 

course of conduct that has forced her to become very defensive 

in guarding her position as the custodian of these children. 
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The Court and Mr. Middleton can rest assured that she 

will comply with the orders of this Court regarding any 

visitation orders that may be entered. Hopefully, once the 

matter is resolved, Mr. Middleton will also favor the Court 

with obedience of its orders and the child ren will be able 

to ·enjoy this summer with him and his present wife without 

the cloud of this unpleasant litigation hanging over them. 

Donald K. Butler, p.d. 
Morano & Butler 
526 North Boulevard 
Richmond , VA 23220 

SHEILA JOAN MIDDLETON 

CERTIFICATE 

I hereby certify that a true copy of the foregoing 

Defendant's Brief was mailed, postage prepaid, this 16th 

day of April, 1982, to B. VanDenburg Hall, Esq., Suite 400, 

4085 Chain Bridge Road, Fairfax, VA 22030, counsel for the 

complainant. 
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.JAMES F. MORANO, .JR. 
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LAW OFFICES 

MORANO AND BUTLER 

526 NORTH BOULEVARD 

RICHMOND, VIRGINIA 23220 

April 26, 1982 

B. VanDenburg Hall, Esq. 
Suite 400, Equity Building 
4085 Chain Bridge Road · 
Fairfax, VA 22030 

Re: Middleton v. Middleton 

Dear Mr. Hall: 

c 
\ 

TELEPHONE (804) 353-4931 

Now that my respons~ to your brief has been filed, I 
believe Judge Gates want~ us to set a date for oral argument. 
If you will give me your avoid dates, I will schedule the 
hearing and call you to confirm the time. 

c ~ . ._........._.....__ __ 
l • 

Donald K. Butler 

DKB/aas 

cc The Honorable Ernest P. Gates, Judge 
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' J. R. WAITE & AL~P 
501...ICITORS 

AND COMMISSIONERS FOR OATHS 

ALSO UNDER THE STYiz OP' 

HEWITT. BROWN-HUMES & HARE 

J. E. BROWN-HUMES 
A. S. HARE, LL.a. 

YOUR REF. 
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~. PZutAa?n 

0 . C. PATTISON 
C. HEWITT, LL.a. 

IN YOUR REPLY PL.~AS~ QUOTE 

WAG/AW 

DL3 7RY 

TEl...EPHONE1 66074/!5 
W. A. GOYDER, M.A., LL.B. 

0. B. CUNNINGHAM 

J. R. DIXON 

Dear Sir, 

F. ALSOP 

Re: Middleton -v- Middleton 
Chancery No: 3305 - 77 

11th June 1982 

At the request of Mr. Butler we enclose herewith Mrs. Middleton's 
Affidavit of today's date. 

His Honour Judge E. Gates, 
12th Judicial Circuit, 
County of Chesterfield, 
City of Colonial Heights, 
Judges Chambers, 
Chesterfield, 
Virg i nia 23832, 
United States of America. 

33.S 

RECEIVED 

JUN 14 1982 

CHESTERFIELD CIRCt;IT COURT 
JUDGES CHAMBERS 

ALSO AT: 5 MAP.KET PLACE, BISHOP AUCKLAND. Telephone: 604691-S 
9 CHURCH STREET, SHILCON, Telephone: 2163 & 2936 

21 CAI.TON WAY, NEWTON AYCLIFFE Telephone 316170 
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VIRGINIA 

IN THE CIRCUIT COURT OF THE COUNTY OF 

CHESTERFIELD Chancery No: 3305 - 57 

BRIAN C. MIDDLETON 

Complainant 

-v-

SHEILA JOAN MIDDLETON 

Defendant 

AFFIDAVIT OF THE DEFENDANT 

J. R. Waite & Alsop, 

11 Duke Street, 

Darlington, 

County Durham, 

England. 

Solicitors for the Defendant 
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AFFIDAVIT 

I, SHEILA JOAN MIDDLETON, housewife, of Flat ~ Ridley Court, 

Norton, Stockton on Tees, Cleveland, England MAKE OATH and 

say as follows:-

1. I am the Defendant in these proceedings for a variation 

of the custody order relating to the children Claire Michelle 

Middleton and Nichole Amie Middleton hereinafter referred to 

as the children. 

2. I have been informed by Mr. Donald Butler my Virginia 

Attorney that the Learned Judge in these proceedings the 

Honourable Ernest Gates has requested from the Bench that 

I should supply written representations within 14 days from 

the 2nd day of June 1982 as to my willingness to comply with 

any orders which the American Court may make, and that no final 

order is to be made in these proceedings unti l such 

representations are received. 

3. As already explained in my Affidavit sworn on the 

20th day of November 1981 in the proceedings i n the 

Newcastle Upon Tyne District Registry of the High Court of 

Justice (Family Division) No. WG 621/81 and exhibited hereto 

marked "SJM 1" I am powerless to give any undertakings, 

expression of future intention, or promises with regard - -to relinquishing "my" custody of the said chi l dren of the 

famili since those children are no longer in my custody. 

They are in the custody of the High Court of Justice 

(Family Division) and I am advised that it is that Court 

and that Court alone which can make any decision with regard 

to their custody whilst the said CQildren are within the 

jurisdiction of the English Court. 
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4. If this Honourable Court were to make an order in favour 

of the Complainant then under English law the Complainant 

would have to apply to the High Court of Justice (Family 

Division) for the effective custody of the said children, 

and for leave to remove them from the Jurisdiction. 

s. At present, according to the order of the English Court 

dated the 23rd day of November 1981 I have the care and 

control of the said children. Accordingly I promise and 

agree to do everything in my power to ensure that the 

children maintain contact with the Complainant according 

to such rights of visitation which may be granted to him 

by this Honourable Court. 

6. In order to permit the temporary removal of the 

children from the jurisdiction of the English Court I will 

of necessity have to make an application to the High Court 

of Justice (Family Division). I am prepared so to do. I 

am advised however and verily believe that the English Court 

will not grant leave for the children to be removed from 

the jurisdiction unless it is absolutely clear that the 

Complainant will return them to me at the end of the period 

of visitation. 

7. I am anxious that my representations should not in 

any way cause offence to or appear disrespectful of the 

Learned Judge the Honourable Ernest Gates or of the 

Circuit Court of Chesterfield County. However, I would 
respectfully urge the CoGrt to have regard to the fact that 

my motivation has always been governed by what I regard 

to be in the best interests of the children~ 
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Sworn at Darlington 

in the County of Durham 

this //C-_ day ofJ~ 1982 

Before~G.N; j ~ }w~, 

Solicit~e• f•• D3tbs 
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F.\MILY DIVI~ION . 

WICliOLE A.Mn.: MID;;Lt.'.L'UN (~INOtt8) AND IN 'l'H.t; t•L".'1"11 ~;,~ 0!" 'l'HE 

L..'\11 l·f~1''Ul<M (l'aI:lCELLANt'OUS Pi-<OVlSIONS) A<..'T 1949 Ju~u IN .11.·, 
' 

a E T ., E I: Na 

SlUiILA JOAN HIDDLa.TON 

Plainti!t 

-and-

BRIAN CAl<T~ rIVDL'l!n'ON 

Defendant 

!• SH£ILA JOAN l'tluDL: . .'.1'<.Jli, Nursery School Assistant, 

.. u.ke oath and M1 as follows:-

1. I iive at 1'1.at 6, Ridley Court, Norton, Cleveland. 

I am employed aa a Nursery School Assistant·. 

2. I married Brian Carter Middleton on the 17th ~ebruary 

1962 at Yann Road MethodiRt Church, :.>tockton · on •rees, 

Cleveland. 

}. we have t~ children Claire 1'1ichelle Middleton 

born on the 4th .September 1969 and Nichole Amie twiiddleton 

born on the 9th .September 1~71. 

4. In 1967 we emi~ated to the Unites States of America 

because of my husband's wish to obtain employment there. 
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w1e lived in Richmond, Virginia, until 19?4. 'rhe marria~e 

broke down, and I returned to England in 1974. 'l'he 

Ue!enda.nt remained in the United btatea o! America, and 

commenced divorce proceedi~a in the Circuit Cnurt of 

Cheater!ield. County Virginia (Chancery lfo: -~·'>05/77) in 

1977. 'l'he l'ind Llecree W{IA "anted in Auguet 197? on 

the ~ounde of a one year separation. ~uetod:v of the .,... 

a~eemeat between tne ).>&l'tiea dat.::d )1st t-my ·1"?'7. Under 

tb• a&M ·agreement the Detendant waa allowed reasonable 

rights o! visitation. 

5. ·rha children who have dual Anglo/American Citizenship 

ba•• liYed axclwsivaly and continuously in tngland with 
. . 

.. •inc• aaparation in 1974. Since the .Summer ot 19?8 
' 

tba children have apent their Summer holiday• with their 

father in the United ~tatea, and until thia year the 

arrangement baa worked aatietactorily. Claire attend• 

the Ian l<aaaay Comprehensive ~chool, Hartburn, ~tockton 

OD T11a, and Nichole attend• Harro~•t• ~imary School, 

Stockton. Claire ia top ot her claae, and Nichole is 

normally approximately third in her claae. Both girls 

&re doing well at school, and take part in a wide 

Yariat1 ot achool activitie• including skating, avill'llling, 

~ticR, drama and Church activities. 

6. Aa part or the agreement in divorce proceedings the 

O.tendant paya maintenance ot 200 dollars per month to 

M tor the children~-- - There are no arrears of maintenance 

under this a~eement. I wish to make it clear that 

· despite the diYorce, the Defendant and l have remained· 
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on reasonable terms and have normally been able to discuss 

aattera a!tecting the children in an amicable way. 

?. On the 2~th July 1981 the children left England to 

spend their Swmier holidays with the Oef Pndant in 

accordanc~ with our usual arrangement. 'l'he normal 

pattern is for him to meet them at the Airport in the 

United titates, and at the end, of the holiday he telephones 

me to confirm that he is to see them off at the agreed 

time and to arrange for me to meet them at heathrow 

Airport. This year l expected them to return to Heathrow 

at 9 a.m. London time of! British Airways t1i~ht BA~?6~. 

~. However, on the 25th August 1y81 I received by po~t 

a ~otice of Motion by the Defendant in the Circuit Court 

ot Ghester!ield County with a retition in the same Court 

~--...&!-L - - .• • .. ~ • • ...... "Av~.---i'.h.~L- h.r.11.ri ""' dA tf'! for the Motion . . ,.._.,. 

whatnoever from my huRband ~hout an~ dec\aion ~f hi~ to 

nnnly for n vnrinti.on of th" curtody ordPr, nnd l ~;ii riot 

previ ou,.ly to COITlll!eneea thl!ir new ~chool term on the 

Ind ~•rt•~bftrf. I. aubse~uently r~c~ived ~ telephone c~ll 

tr0111 the Def~ndant ·who ot11t,..d th.<tt thft chi 1 nrPn would not 

be returninp: home, rind they did indeed not arrive at 

ll~llthrow 'Airr>ort. On th~ teler.>honit th" UP.ft>ndnnt infnrmttll 

"'" thnt he coneidered thnt the childrenr: future lay in 

•\1nericn. lit'I il'l now a Vic~-Prc.>sidftnt ot th,. Unit~d Vir••ini" 

~Mk, '.~"ehin~ton D.t:., he has remarried an~ liVt'tF. in a 

comfortable house at 4463 ~den ~ae Court, Annandale, 

Virginia. 
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9. tty the 31st ~.uinist 1981 it was apparent to mA that 

the Detftndant would not volunt1t.rily l"Aturn th., children 

to my l~wful custody, and th~t hP. intended to retain them 

pendin~ the outcome of hie spplicntion t~ thA Vir~inia Court. 

Accordingly on thnt dRte I fl~w to thft Unite1 Zt~tP.ft with 

my Uncle ~r. John·Oibhs of 12 ~oodfield koad, f:s.lin~, London 

••Rt 5, who Md a~reed to as~iet me in eneurin!!' th~t the 

children returned to En~lnnd in timA for the new ~chonl tP.rm. 

Aftar takin~ leF;al advice in 1.'IPshinp:ton on 'l'uesday, 

1at !;eptember, we drove to .'\nnandale. .~e parked thP cnr 

in the street outside the hou~e, and eoon afterwards the 

children came out. ~Je talked to them and they informed us 

that they had been left alone, both the Defendant anci his 

wite having gone to work. we asked the children to ~et 

ii:tto the car to talk to ue. They were naturally amazed to 

see us, but we au~aested that they should come round the 

corner to have a coke to talk matters over. Claire agreed 

to do ao and I promised her that ther~ would be no Que~tion 

ot torcinP- them the r,..turn to f'.n~land if they wnnted to · 

at1ty in Allerica. \\e then went to " ~eetaurl'lnt wher~ we 

had a lon~ diecuesion with the children, both of whom 

decided thllt they wieheci to return home with me. '!'hey 

iii1'£h ref\li:~~d th•• comp] ic."lt1on:~ wn1cn w• ·11111 .. ...,, "~~ ~-

T Ct (fl 
they tried to oontnct the Defendant b,..fore returnl~ 

home, but we took ete'!)s to inform him and that the 

children were safe Md well and in my care and control. 

we flew beck to F.n~land on the ni11:ht of Thursday, 

;rd September. Soon a!ter we arrived at Heathrow Airport 

on th,.. tollowin~ day, 1-'riday 4th .'-'.eptembP.r, t.hfl> childrP.n 
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were made .1Rrds of l,;ourt. I t.hen took thPm home and they 

wer~ able to go back to school on Monday, 7th Septembrr, 

h~Tin~ only missed th~ tirat three dfty~ of tftrm. 

10. Followin,. the discussions with my American Attorneys 

they tiled an Anewer to the ~etition tor Chan~e of Custody 

denying the al.le~~tions made a11;ainst me and aleo tiled 

a Plea to the JuriAdiction aekin~ that the Defendant's 

~etition be dismissed on the p:rounds that the Virginia 

Court lacked jurisdiction or that it should decline 

jurisdiction. The Defendant presented evidence to the 

hearing before the Virginia Court on the 22nd ~eptember 

1981, and the Court then asked that before further 

evidence was heard ·le~al memoranda should be filed on 

the jurisdictional issue. Such memoranda were duly 

tiled and on the ~7th October 1981, Jud~e Ernest Gates 

overrule~ my ~lea to the Jurisdiction. He held that 

the Virginia ~ourt had continuin~ jurindiction becnuse 

the circumstances were convenient for the matter to 

be dis~'osed ot in VirFtinia. He further ruled that the 

Attorney !or thft Complainant (tw1r. Middleton) was 

entitled to take de~ositions from myself nnd witnesses 

includin~ the children in EnA:land durin~ November since 

he had indicated to the Judge that he would be in 

En~land at that time in any event. 

11. On the 4th November 1981 I was informed by my 

Solicitor that the Virginia Court had diemiesed my 

application to declin~ jurisdiction and r-rAnted leave 

to th~ Defendant to tAke depositions from the children 

and my~elf. On the some day 1 wns informed that the 

u~rendAnt's Attorney, ~ . r. V3nrlenhur~ HBll had sent n 
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tele~hone mftSS&Fe to my ~olicitorc statin~ thul he 

wiahed to ·see me at the Otticea ot l'reemlln ualy - ~Jacka, 

Solicitor• ot JJarlinp;ton at 9.30 a.m. and ~. hu t he wished 

to ••• the children at 11.~ ~nd 12.~ r~apect ively. 

I instructed my Solicitor that the giving of such evirlence 

~ ' would be dietreasing tor the children, and prejudici~l 

to my case, since I waa fully aware of the nature of thft 

questions which were to be put to me, h~vinr. ~een a copy 

ot the Detendant'a Request tor Admissions in thP 

Virginia proceedings. Hy Solicitors took Coun:·el 1 6 

Opinion and subsequently informed Mr. Vandenbur~ HRJ.l 

th~t we were not prepared to comply with their reoueet. 

12. lln thtt 6th Novell'lbPr 1YC·1, I was informed hy my 

'""'olicitor th11t my J\mr:rico.n Attorney w1:1a very concernP.d 

About the cons1qu1ncea which might tollow if the children 

iSlld l did not to1ke part in the dtposi ti on takinp;. Mr. Uutler 

ndvised my ~olicitor6 that it was likely thAt the 

Virginia Court would grrmt lin immediate C.:ustody Urder by 

reason of my default and thnt it was also likely that 

the Det~nd~nt would thereby be relieved o! thP responsibility 

ot paying maintenance to me for the childre·n. 

13. In his Request tor Admissions in the Virginia proceedinas 

the Defendant has made a number of alleqationR of s"xual 

impropriety A~ainst me. I do not dispute that I hAv~ 

had sexual relation8 with my friend, hr. HichRel o~vis. 

I hav.a known him for two and n half yeRrs. He iR n 

t-lflchanical F.ngint1er who came to work in the '!'eessirle nrd1 

in r't1bruary 1979. 1ve have beeri poin"' eteady for meny 

months, and it is corr~ct that he stayed thP ni~ht ot 
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Wftekenda at my home from ti.me to time. Hft waA mAdn 

redundant in early 1~01 and moved to ~hester wherft he 

now works. I do not dis~ute that 8ftX11Al int~rcourse 

took place but thie .wa3 alwa,v.e in pr1· t va .e. I do not 

understand why the Je!endant objects to me havinK a 

normal sex life anci he never objected to ue h.nvin,, 

Bfl!XUal intercourse durinK the marria_l7.,. on the ll'rounde 

thftt the children wtr~ in th~ eftme house. I h-ve nevrr had 

aexual i.ntercourr.e in the -presence of children, nor have 

I appe~red in th-.. nude in the presence of men or accftpted 

•oniea.and gooda from men in exchan~e tor sexual favours 

in the prtaence ot tht childr~n es he allegea. I am 
i> 

horrified by tht alle2ations made op.ain~t myeelt and 

Michael Davia in particular, which appear to be 

fabrications ot the L>etendant's imagi.nation res11ltinp. 

tram his discussions with the childr~n while they 1\1\ve 

been in America. In fact the children are very fond of 

~icnael, and we 30 to otay with him from time to time in 

~heater. 

14. Likewia• I totally deny the alleeatione that I 

have had sexual rftlations with Mr. John ~lay, t<rar. <Jordon 

brough, and l'lr. Alistair ~hatter. The mere !act that 

these men are mentioned demonstratfts thP. wildness of the 

allegations againat me, since the men whose names ~re 

mentioned are form•~ tamily acquaintances. I have seen 

John Clay Nid Gordon lirough !ram time to time during the 

past tew yeara, but I deny the allegntion.s made by the 

Oe!endant in respect ot them. Alistair ~hatter w~s a 

triend of ours when we lived in Hichmond, Virginia, and 
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I last saw him in 19?4. I have no idea where he now lives. 

I also deny the allegation that I have brought unknown 

males to the houee tor the purpoee ot eexual intercourse 

causin~ fear and mental anguieh to the children, or 

inviting Policemen to the house for the purpone of 

sexual intercourse. Oncft a~ain it seems that the D~f~ndnnt 

has allowed his i~ination to feed upon information 

mupplied to hi.JI by the children, leaving him to draw 

·interenoea trocn the taote which are both offensive and 

untrue. 

I wiah'alao to deal with the alle~ation made by 

•1 husband that ~laire was sent to live with her aunt, 
I 
• hrs. Uinsdale, It ie correct that in arrler to enroll her 

~! t~. IRn kameey ComprehenRiv~ ~chool, Fairfield, 

~tockton on Tees, 1 re~intered her addr~es ~s 

1A ~uebeo MOAd, ~artburn, ~l~velond, the ftddr~~~ of 

httr /\unt, aa that acidr~na is in the catchment ar·~a of 

the Ian Hamsey Compr~henaive ~chool. I think thRt this 

ia the beat school in ~tockton and I only did this with 
~ 

the interes~ of ~laire in mind. ~lairfl knew perfectly 

well that she waa not ~oinp; to liv~ with her J\unt., 

krs. Edna U1nadale and she will confirm if nee~ssary that 

ahe was in no doubt about the rttaaon for ht!r beinp; 

enro1 led under the dit'rerent nddr,.aa. I a11p1'l"OiHtP 

that 1 t niay havr been improper tor me to gi Vt· httr Aunt'::.-: 

address, but it was au~:·nated by th~ Headmaster of the 

school at which I wori: that I should do this to ensure 

that Claire went to a good school. I also deny thot 

t;ichole ha8 ever left home. 'J.'here is no truth in thi~ 
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a.ae~ation at all. I also dispute thr.t either of the 

childr8n has ever expressed a wish to live with their 

tath~r lither in Vir~inin or el5ewhere. l also deny 

that 1 lied to Mr. Middleton about the date of the . 
ending ot the ~chool 'L'P.rm. '.1.'he children normally visit 

America !or approxilll8.tely five weeks durin~ th~ ~ummer 

holidays. I accept that in a letter written to him at 

the be~inning of th~ 1981 ~urt.mer holiday 1 may have made 

a mistake about the date of the ::ichool '.1.'erm end. l 

realized the mistake after I had wri~ten to him but at 

that time it was too late to alter the travel arranL,.ements 

which had already been made. He still eaw the children 

tor a full five weeks during the Summer of 1981. 

16. The u~tendant also wishes me to admit thDt the 

children h~ve in various telephone conversation~ told me 

that they wish to live in America. l agree that there 

wae a telephone converAation soon after I received the 

retition !or Chan~e of ~ustorly. l was v~ry emotional 

and upset at the time, and l rlo not clearly remember 

the converA~tion but l do rPmemb~r thnt the children 

"TeRt pressuN to mal•e etate:nents to the effect that 

thir tut\U'e lay in the United ~tatee ot America. It 

..... d to ,,.. ·th~t this waa an idea th~t their tathAr 

ud tried to impresa upon thl"m •. In foct when .1. arrived 

in America, Nichole• a ttret words were "It .L>adciy knows . 
your her• word war 'i'h~ will br@'ak out". ~e then 

I 

had a diacunaion, leadin1• to a longer diecut:sion in 

the car and l was quite satisfied after talkin~ to 

both children that they wanted to come home with me. 
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lt is ouite wron~ to ftug~eet, •~ th~ Defendant does, 

that the childrttn were unwillini~ to r~turn to ~:ngland. 

i'urther I hftve alway~ tried to encoura~P. the children 

to think well of their tath~r, o.nd any ?resento which 

he haa ~ent to th~ children, whether in th~ torm ot 

•oney or clothjn~, have always b~en passed on to them. 
' 

Du~ to th• ditferenc• between American and l!4l~liah 

clothee for 'irls, there have bf!en timB~ when the 

children have thout,ht that the clothinr, sent to them 

trom ~rice has.not been suitable, but~ havf! always 

. tried to shield the Defendant from this knowlerl~~ 

because I waa ~rate!ul to him for showin,ll_8.n int~rest 

in the childr~n. 

1?. '.L'he Uef Pndant has Ruiz;~er-ted that there was a 

apecitic verbal agreement that I would allow the 

· Chilch•en to live with their rather in ~merica upon 

reftching the ag~ or 10 years if this was their wish. 

There was no such vt>rbal agreement but I hsvf' al'.o~l'.'ys 

told the children and their father that if they 

expresaed a strong wish to Jive with him I would not 

wish to preYent them. However, at th~ present time 

they are content with me and I think it is in their 

be•t interests that they should remain with me tor the 

tiM being. 

18. In conclueion I wish to add that T totally reject 

the implicntion in all the alle~~tion~ made n~ainot 
,..rent rrossur" t~~al•e state:nenttS to the ef'f'ect ' t~W 

thir future lay in the United StRtee ot America. It 

seemed to me ·th~t this waa an idea thPt their rathAr 
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had tried to impress upon thPm •. In foct when i arrived 

in America, Nichole' a ttrat words were "It Oadciy knows . 
your here ~ord "ar 'rhre~ vi 11 break out". fie then 

had a discul'laion, leadin1• to a lonser discuesion in 

the car and l was quite satisfied after talkin~ to 

both children that they wanted to come home with me. 

lt is ouite vron~ to ~ugv,eet, a~ thP Defendant does, 

thftt the childrP.n were unwillin:~ to rP.turn to ~:ngland. 

1''urther I hAve alw&yf' tried to encoura~P. the children 

to think well of their !athP.r, and any ~reaento which 

he has ~ent to thP chilrlren, whether in the form ot 

money or clothin~, h~ve always bP.en ?&ased on to them. 

Du~ to the differftnC~ between American and l!:nglish 

clothee for ~irls, there have bP.en time~ when the 

children have thour,ht that the clothin'. sent to them 

from America haa not been suitable, but ~ havfl! always 

tried to shield the Ue!endant from this knowlerl~P. 

because I waa ~ratet'ul to him for showin~ an intPr~~t 

in the childrP.n. 

17. '.i.'he Def'~ndant has RU~~eRted that there was a 

specific verbal agreement that I would allow the 

Children to live with their father in ~mtrica upon 

reftching the a~~ ot 10 years if thi~ was their wish. 

There waa no 8UCh vt>rbal agreement but I h!Vf" sl"~r.ys 

told the children and their father th~t if they 

expreeaed B etron~ wish to live with him I would not 

wish to preYent them. However, at th~ present time 

they are content with me and I think it is in their 

beat interests that they ehould remain with me for the 

time being. 
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18. In conclusion I wieh to add that T totally reject 

the 'implication in all the allei;-ntion~ made n~sinst 

me by the u~rendant that I am a c~r~on of lnw moral 

of thP Order of ttt[fourt, and the pendin1~ A~nl ication, 

it . . bl f th 1 . (- . waa impossi e or em to comp y with this Reaueet. 

20. I believ~ that I can provi.de a secure and hapcy home 

for the children aa I hRv~ done continuously since their 

birth. I do not believe that it· would be in their best 

interest for them to mo~e to America 3t this sta~e in 

their education and upbringin,g. I feel that the manner 

in which the Defendant attempted to r~tnin the chilrlren 

in the Uni t.ed :-;tBtf's of America, Rnrt the 1i ti~ation which 

he is now pur~uing in that Country ia not in t he best 

interests of the chilrlr~n, ond that it is nppressive 

and prejurlieial to the ~Ardship proceedin~s before this 

Honourable ~ourt that l should be r~quired to ~ive evidence 

in the Defendant's Virginia proceedings. I also feel that . 

it is vexatious of him to pureue those proceedings knowi~ 

that as soon as the children returned to this Country I 

applied that they should be ·made Wards of Court, 11nd th-t 

all future questions regardin~ their care and control 

shoul.d be decided by this Honourable Court. 

!:>..,orn at 

in the County of 

this 1981 

Bet~re me, 
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' /7 
pman. Daly A Jacka 
~icu'°" · Comm1aa1one,.. (Of' O.th1 

• 
I a "'"9"... • • • MC1'~ l.L e. : 4,...... a I HM ... I I.La. · 
• .. ...... • •• ,.....u •• 
URllP .... : t A "'6Clle 

~ ..- lbt ,. Turnbull 
._...., AT/ET 

·--- WNJ/JW 
Meaara. J.R. Wait• & Alsop, 
Sol1c1tora, 
11, Duke Street, 
Darl1n1ton, 
co. °'-1rham. 

Dear S1r1, 

ze. Oi.O ~LV~T. 

OUFtHAM CHI 3HN 

AIH et II,~.,;. Roe#, O.,h,,flet1 DLI 5SP 

11th November 1981' 

res Middleton -v- Middleton 

We re!er to the Writer's telephone conversation with Mr. 
Ooyder this morning and confirm that we have been instructed by 
Mr. Middleton's American Attorney, Mr. B. Vandenburg Hall to 
request you to sign forthwith a Consent to Vacate the Interim 
Injunction which your Client obtained on Monday. In addition 
h• requires you to produce your Client and the ·two Children at 
our Darlington Offices tomorrow at the times pr~viously stipulated 
to enable the Depositicrlarequired in the Virginian Court proceedings 

•to be taken. 

We are instructed further to notify you that if you are 
not prepared to do aa Mr. Hall requests, and in that regard we 
confirm Mr. Goyder•s refusal, then Mr. Hall will be obliged to 
~eturn to this country at a later date at your Client's expense 
.>r alternatively will seek an .Order from the Virginian Court 
C'9C(Jiring your Client and the two Children to return to Virginia 
to enable Depositions to be taken there. 

Finally, we confirm that at this.stage we have no 
1natructiona to accept service of any proceedings. 

~~ff~!:~ 
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Thia iit the exhihit refftrred to marked ~ •• J.M.1. rP.ferred to in the 

Atfidnvit of ~heila Joan Middleton. 

Sworn at 

in the County ot 

t:s~tor.- me, 

"t>IWtu .., G-1 ~...l 

Pv~~ 
. ~ . 

~· "'·~I~ 

~._"')1 ~ ~ cl-~ 
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VIRGIN I .n. 

IN THE .CIRCUIT COURT OF THE COUNTY OF CHESTERFIELD 

Chancery No: 3305 - 57 

BRIAN C. MIDDLETON 

Complainant 

-v-

SHEILA JOAN MIDDLETON 

Defendant 

EXHIBIT "SJM 1" 

J. R. Waite & Alsop, 

11 Duke Street, 

Darlington, 

Co. Durham. 

Engl and. 

Solicitors for the Def9ndant 
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