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years in the Virginia Penitenti3ry and a Twenty-Five 

!j Thous3nd ($25, 000. 00) Dollars fine, and a mere One Hundred and 
II 

II 
II Fifty Thousand ($150,000.00) Dollars bond, I just can't see it 
II 
!i gentlemen and I'm going to refuse bond and I'm going to 

Ji sentence him right now. Stand up, :tA.r. Smith. 
I 
j THE COURT: You having entered a plea of not 

! guilty, and the jury on the evidence and the Instructions of 

,; the Court, having found you guilty of the charge in the 
I 

! Indictment and ascertained your punishment to be forty (40) 
I 

I. years in the Virginia State Penitentiary and a Twenty-Five 

($25,000.00) Dollars fine, is there any reason what-
1 . . 

!1 soever 'ti1hy the judment of this Court should not notv be 
1: 

!!pronounced? No reason being alleged in delay and the Court 
II 
II 

li knowing of no reason, it 1 s the judgment of this Court that you 
II 
'I 

!I be, and you hereby are, sentenced to confit1ement in. the 

11 Virginia· State Penitentiary for a term of forty . (40) years, 
I 

! assessed a fine of Twenty-Five Thousand ($25,000.00)·Dollars, 
II 
:I 
11 and the Commonwealth to recover her costs. You having, your 

!!attorney, Mr. Ryder, having indicated to the Court that you 

apply to the Intermediate Court of Appeals for a Writ of 
I 
I 

Error, I will not advise you of your rights if you feel the 

Court has erred in this trial for that appeal. Take charge of 

. him, please. Have him transportad to the Franklin County Jail 
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forthwith and there moved pursuant to such statutes made and 

provided to the Virginia State Penitentiary forthwith. 

1-IR. RYDER: Your Honor, may I talk to the 

defendant before they -

THE COURT: Yes, sir. 

THE COURT: Anything further? 
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VI R G I N I A: 

m THE COURI' OF APPEALS 

GEORGE CLINTON SMITH, 

Appellant, 

v. 

COMMJNWEALTH OF VIRGINIA, 

Appellee. 

Nai'ICE OF APPEAL 

Comes now the defendant, George Clinton Smith, by counsel, to note 

his appeal stating that he is aggrieved by his conviction for conspiracy to 

possess cocaine with intent to distribute. The indictrent was returned in 

the Circuit Court of Franklin County at Rocky Mount, Virginia, but a change 

in venue moved the trial to the Circuit Court of Montgomery County in 

Christiansburg, Virginia, before the Honorable Kermeth I. Devore, Judge. 

The defendant was convicted after jury trial and sentenced to forty ( 40) 

years imprisonrrent and fined $25,000. 00. The Court refused to stay execution 

or to grant bond pending appeal. 

The transcripts of the trial and sentenc1ng have not yet been filed 

but shall be forthcoming. 

R. R. Ryder 
3309 Hull Street 
Richrrond, VA 23224 
(804) 233-3044 

GEORGE CLINTON SMITH ~ 

By ~~~1 
f Couns 1 
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CERTIFICATE 
• 

I, R. R. Ryder, an attorney-at-law, qualified to practice :in the 

Supreme Court of Virginia and the Court of Appeals of Virginia do hereby 

certifY as;follows: 

(a) The name of the appellant is George Cl:inton Smith. The 

name and address of counsel for the appellant is R. R. Ryder, Esquire, 

3309 Hull Street, Richrrond, Virginia 23224 and his telephone nt1IIDer is 

(804) 233-3044. The name and address of counsel for the appellee is 

Clifford F. Hapgood, Esquire, Conmonwealth' s Attorney for Franklin County, 

Courthouse, Rocky Mount, Virginia 24151, and his telephone number is (703) 

483-0251. 

(b) R. R. Ryder, counsel for appellant, is retained for the purposes 

of this appeal. 

(c) R. R. Ryder, desires to state orally and :in person the reasons 

for granting the appeal. 

(d) Supersedeas is requested. 

(e) A true and correct copy of this Notice of Appeal was hand delivered 

to Clifford F. Hapgood, Esquire, Conmonwealth' s Attorney for the County of Franklin 

in Rocky Mount, Virginia 24151, on the 16th day of May, 1985. 

R. R. 

t=ILED IN CLERKS OFFIC~ 
Moot ornery Count~ 

.........-~~T-_19rs--
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IN THE COURI' OF APPEALS 

ClERK 
COURT Of A?PEALS C~ VIRGIN'• 

O
i'u?.f!1'f? nn 11 
' 15 

,~ MAY 1:2 1985 

~J1:ti~ 
RICHMOND, VJRGfMA 

VI R G IN I A: 

GEORGE CLINIDN SMITH, I 
Appellant, 

v. 

COMMONWEALTH OF VIRGINIA, 

Appellee. 

MariON 

Comes now the appellant George Clinton Srni th, by counsel, and roves 

this Honorable Court to grant him bond pending appeal of this case. Prior to 

trial the appellant was free on bond in the amount of $150,000.00, with surety. 

The appellant's request to be allowed to rerrain on bond pending appeal was 

denied by the Circuit Court of MontgoiiEry County, the Honorable Kenneth I. 

Devore, Judge, presiding. The appellant further requests that a hearing be 

granted him on this mtion. 

R. R. Ryder, Esquire 
3309 Hull Street 
Richrtond, VA 23224 

CERI'IFICA'IE 

I hereby certify that I have this /} fl-. day of May, 1985, hand delivered 
a true copy of the foregoing Motion to Clifford F. Hapgood, Esquire, Conmonwealth 's 
Attorney for the County of Franklin, Courthouse, Rocky ll!ount, ,Vir~ 24151. 

-f~7f(ttfit 
!1' ••••• .. · .. a 
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VIRGINJJ.: ( 

£/n the. tlou'tt of c:/lp.p.e.af~ of C"Vi.'t9i.ni.a on Monday 

day of June, 1985 

the. 24th 

George Clinton Smith, Appellant, 

against Record No. 0638-85 

Commonwealth of Virginia, Appellee. 

From the Circuit Court of Montgomery County 

Before Chief Judge Koontz 

On May 15, 1985, came George Clinton Smith, by counsel, and 

filed a motion praying that the Court grant him bond pending this 

appeal. 

On consideration of the motion, and the argument of counsel, 

it is hereby ordered that bond for the appellant pending final 

determination of his appeal be, and is hereby, set at $150,000.00, with 

surety approved by the Circuit Court of Montgomery County. The said 

bond shall be conditioned on the appellant's good behavior and, in 

addition, on the appellant's remaining within the boundaries of 

Franklin County, except only to travel to Richmond, Virginia, to confer 

with his attorney. The bond shall be conditioned, further, on the 

appellant's making personal or telephone contact every twenty-four 

hours with the Sheriff's Department of Franklin County. 

This order shall be certified to the said Circuit Court of 

Montgomery County, counsel for the appellant, the Sheriff of Franklin 

County, the Commonwealth's Attorney for Franklin County and the Warden 

of the Bland Correctional Center. 

A Copy, 

Teste: 

David B. Beach, Clerk 

By: , 111:. -~ • lA laM 
'f~ .000013 
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V I R G I N I A : 

( 

IN THE CIRCUIT COURT OF MONTGOMERY COUNTY 

;1 COMMONWEALTH OF VIRGINIA 
:i ., 

L V • 0 R DE R 
~ I 
; i GEORGE CLINTON SMITH 

,, 
:I 

It appearing unto the Court that the presence of 

jl George Clinton Smith is needed before the Court and he is presently 
•I 
~ ; 
:· 

!: confined by the Virginia Department of Corrections, Bland 
! ~ 

: ~ 
:1 

~; Correctional Center, Bland, Virginia, it is, therefore, ADJUDGED 
I 

·· and ORDERED that the Superintendent of the Virginia Department 

i, of Corrections deliver unto the Sheriff of Montgomery County, 

or his Deputy, the said George Clinton Smith, to be transported 

by the Sheriff of Montgomery County, to the Montgomery County 

Jail on June 28, 1985, to appear before the Clerk of the Circuit 

Court of Montgomery County, Virginia, to post bond, with surety. 

ENTER this ORDER this the 28th 

day of June, 1985. 

JUDGE DESIGNATE 

. 
~ . - 000014 
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ommonwealth of Virginta, ~ to-wit: 
-~ ) County of ~ontgomery --

P,.•c••• •LL ,,-,, -y - .. ·-c:""' -!'lrC:-NITS Th t Georne Clinton Sm_i..;:;.t;.;.h ________ _ 
A.l' u 1\ •""!:.4"' !:) 1n:-r. r~.:.. , .a we, .. -------------..:1------------- _ 

_____ ,principal, and_cat.~;.§_1;.i,ne s. Law, 

-------• suret ies 

ere held and firmly bound unto the Commonwealth of Virginia in the just and full sum of _______ _ 

One Hundred Fifty Thousand D 11 ($ 150,000. 00) · h --···------------------- o ars -------·------- , to t e payment whereof well and 
( see Title Certificate attached ) · 

truly to be made we bind ourselves, our heirs and personal repr~sentatives, jointly and severally, firmly 

by these presents. And we hereby waive the benefit of our homestead exemptions as to this obligation. 

Sealed with our seals and dated this ___ ...2.8.t:h _____ day of _ _...J~n...,nu;;;e.._. ___ , 19 ... 85 

THE CONDITION OF THE ABOVE 0BUGATION IS SUCH, That if the above bound_G~pr~- Clin~ Smith 

pending final determination of his appeal to the Court of Appeals from 
]f.iagme·nc-e-m:~y 

~X~KPS~~¥~re the ..... 9.~E..£.~_;.:t; ________ court of the-.. ~.<?.~ t L.of ____ M_o_n_ ~~n::_ry __ 

at.CIJ:ris_ti~!?_sburg, ':_ir_g~~i': _____ , on the__ 6t...,h __ day of _ __ M_a"""'y ___ ,. ____ , 19_~_?, 

t# #It lll#$N~t UM#tirikti ii iiirit=i ti ivfhfd!j f!Mii4idleiHtrltjMfdt1 Uitfltibit~#Ji~lt ~111 ~Ftdto®l !~r\!zf ~~~~­

~~~ #:IM#i:Ndtdh4Uhfhiti ill 4ffi.Mtl!iM f>.#:Mlf U!81 #U4&# ir¥ Ui!A#df.#Jflli~J tlfJt#JIIfJ!.~t-rrlt} Jr#lfo1Sfh~#Jh1 
t##t~#~~~ti~*~#~#~i~i~t~~i~~~~&~i\~~~~~~~~~~~~~~~tt~tA~ 

R~~#fi'#hftC# t£fili4ti~#-#.i.#.i-iJ.iJ.i.Jl.i.ft.#.i.Jl i.iJl.i.i.i.i.J.i.U.iif#liltY~i MJ ~~: 
and conditioned on the appellant's good behavior and, in addition, on the 

-~~;~l-l~~t;-;-;~mai;;ing -;i-ti~i~-t·h~---b-~~~-,i~~ies of Fran-klin Co-~~ty-;-eicept Oniy 

·---fo -'fraver-·t:a·-n·rcnmoria·;-·v.r.-r~i·nt·cr·,--eo···conf-er-w±ttr-tr±"S"'"·attorney·;-a-n-d-··~e~­

--C.Q.Mit..i.onea....on...t he a pp.elJ.a.o.t.;..s...m.ak.inq __ IJ.eJ:S.O..nal.._Q.~ te 1 ephon e contact -~e ry 

__!_~:,:.tt~:~~~r hours with -~he __ s~.:~~-s Department of Franklin County1 ---

000015 



and shall not depart thence without leave of said Court and shall in the meantime keep the peace and be 
of good behavior, this said recognizance to remain in full force and effect until said charge shall have been 
finally disposed of or until it shall have been declared void by order of a Court of competent jurisdiction, 
then this obligation to be void; otherwise to remain in full force and effect. 

lf<#i#-t#t#l#i# #>i tlticitii i:Hi<i.i _________________________________________ _ 

tiil#NcftcWdei#tf&U>iSlitlbW i WliMti liifhi l>f ~ iM 4ki ililf tl>litt#lfa#tfxijt M"fdifclh. 
j 

x.o/J f~. e $au-'~ 
Rt. 3, Box 536, Rocky Mount, Va. x{!_~ d~ 
Rt. 3, Box 536, Rocky Mount, Va. ~';;t~ 
Rt. 3, Box 517, Rocky Mount, va. X:: .. t:if_~£~ ~..J/ 

Signed, sealed and acknowledged by each of the above obligors before me, at ______ _ 

(SEAL] 

[SEAL) 

[sEAL] 

[SEALJ 

Clg'i~_tiansburg, Virgi_ni~-• this_ - 200~~ ..... ~-un~e---+-"'!-----• 19 85; 

! ~ 
I I 
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VIRGINIA: 

IN THE COURT OF APPEALS 

GEORGE CLINTON SMITH, 

Appellant, 
v. 

COMMONWEALTH OF VIRGINIA 
Appellee 

) 
) 
) 
) 
) 
) 
) 
) 
) 

. HOTION. To· RECONSIDER 

(> 

TO THE HONORABLE CHIEF JUSTICE L.L. KOONTZ: 

Comes now the Commonwealth of Virginia, by its 

attorney, and moves the court to reconsider its decision to 

release the above defendant on bail pending his appeal, and 

states as follows: 

1. George Clinton Smith was tried by a jury in 

Montgomery County Circuit Court for Conspiracy to Possess 

Cocaine with the Intent to Distribute. George Clinton Smith 

was found guilty on May 6, 1985, his punishment was fixed at 

40 years in the penitentiary and a $25,000 fine and sentence was 

imposed in accordance with the jury's verdict. See Order dated 

May 6, 1985, attached hereto and marked as Exhibit A. 

2. Counsel for George Clinton Smith moved to allow 

defendant to continue on his bond pending appeal and this motion 

was overruled by the trial court, the Honorable Kenneth I. Devore 

presiding. 

3. At a bond hearing on June 24, 1985, before this 

court, the defendant was released on bond pending appeal. 

000017 
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4. At the bond hearing a transcript of the sentencing 

was not available. This transcript is now available. 

5. The trial judge's decision denying bond pending 

appeal should not have been disturbed absent an abuse of 

discretion, see Robinson v. Commonwealth, 190 Va. 134 (1949). 

The transcript now available shows ample evidence to support the 

trial judge's exercise of discretion. 

WHEREFORE, the Commonwealth of Virginia moves this 

Court to consider the transcript and the evidence previously 

presented to this Court, to reconsider its decision in.this light 

and the authority cited, and to reverse its decision granting bail 

and remand the defendant to custody. 

COHMONt-lEALTH OF VIRGINIA 

By---:; ~~-, 
Joseu 4S?a. Matt, Assistant 
Commonwealth's Attorney 

Joseph W. H. Matt, Esq. 
Assistant Commonwealth's Attorney 
Courthouse 
Rocky Mount, Virginia 24151 

~~-·-- ...&: 
E ..,t!: •• : Jll •• 000018 
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CERTIFICATE 

I hereby certify that I have this 1Co day of July, 

1985, mailed a true copy of the foregoing Motion to Reconsider 

toR. R. Ryder, Esq., Attorney at Law, 3309 Hull Street, Richmond 

Virginia 23224. 

" , 
• , - ·-· --B­.... 

000019 



•I '\ '-II I 
'\ ( 

VIRGINIA: 

IN THE COURT OF APP~ALS 

GEORGE CLI~TON SMITH, 

Appellant, 

v. 

C0~1HONWEALTH OF VIRGINIA, 

Appellee. 

) 
) 
) 
) 

~ 
) 
) 
) 
) 
) 
) 
) 
) 

Docket No. 0-638-85 

---------------------------- ) 

NOTICE OF APPEAL 

The Commonwealth of Virginia, by counsel, hereby 

gives Notice of Appeal from the order of this Court granding 

the Appellant bond pending appeal and entered June 24, 1985, 

and further gives notice that the transcript covering the 

testimony and other incidents of the hearing will be filed, all 

in compliance with Rule 5:6 of the Rules of the Supreme Court 

of Virginia. 

Joseph W. H. Mott, Esq. 

C0!1HONf:JEALTH OF VIRGINIA 

Bycz W.t/. ?7-~-
Josepfi W:lC l'1ott, Assistant 
Co~onwealth's Attorney 

Assistant Commonwealth's Attorney 
Courthouse Annex 
Rocky Hount, Virginia 24151 

000020 
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CERTIFICATE OF SERVICE 

I, Joseph l-1. H. Uott, Assistant Commonwealth's Attorney, 

do hereby certify that a true copy of the foregoing Notice of 

Appeal, was mailed toR. R. Ryder, Esq., Attorney at Law, 

33 0 9 Hull Street, Richmond, Virginia 2 3224, on this the / :J 
day of July, 1985. 

Josephw.: ~MOtt, Ass~s tant Com.111onwealth 1 s 
Attorn,eY 

000021 
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VIRGINIA: 

ffn. thE. t!ourr.t of c:llp.p.E.al~ of CV£rr.9ln.ia on. Tuesday 

Jay of August, 1985 

thE. 6th 

George Clinton Smith, Appellant, 

against Record No. 0638-85 

Commonwealth of Virginia, Appellee. 

From the Circuit Court of Montgomery County 

Before Chief Judge Koontz 

On July 25, 1985, came the appellee, by counsel, and filed a 

motion praying that the Court reconsider and reverse the order entered 

herein on June 24, 1985, allowing the appellant to be released on bond 

pending his appeal. 

On consideration whereof, the said motion is denied. 

A Copy, 

Teste: 

David B. Beach, Clerk 

By: (1. ~cl-l!t~" 
~ty Clerk Q 

r-·-
. ~ , ... -:J:I.., 

-· 000022 
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COl4falONWEALTH OF VIRGINIA, Appellant, 

v. 

GEORGE CLINTON SMITH, Appellee. 

PROCEEPINGS BELrnV 

Appellee was convicted in the Circuit Court of Franklin 

County, sitting at Ivlontgomery County, of an indictment of conspiracy 

to possess with the intent to distribute cocaine, a Schedule 

II controlled substance. The appellee was arrested in an automobile 

which contained a suitcase belonging to the appellee. Inside 

the suitcase, which had an identification tag bearing the appellee's 

name, address, and telephone number, was 10.5 pounds of cocaine. 

The cocaine had a street value of approximately 1.5 rnilliori'-­

dollars. A jury tried the appellee on the indictment on May 

3 and 6, 1985, finding him guilty and recommending the maximum 

sentence, forty years in the penitentiary and a fine of $25,000.00. 

Judge K. I. Devore sentenced the appellee in accordance with 

the jury's verdict. 

Judge Devore also revoked the appellee's bond and recanded 

him to the custody of the Hontgomery County Sheriff. In remanding 

appellee to custody, Judge Devore noted that a warrant had been 

issued against appellee for assault and battery upon Baynus 

000023 
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M. Hairston, a witness for the Commonwealth in the appellee's 

cocaine conspiracy trial. This assault took place the same 

day Hairston had testified on the first day of the trial. Also, 

Judge Devore considered this the most serious case he had tried 

with the exception of capital murder. The trial judge believed 

that the evidence warranted the maximum sentence and would have 

given the same sentence as the jury. 

Appellee appealed this denial of bond to the Court of Appeals. 

Appellee's petition for bond was heard before Justice L. L. Koontz 

on June 24, 198 5. At that time, over the Commonwealths • s exception, 

Justice Koontz released appellee on $150,000 bond, with surety. 

The bond conditions specified that appellee not leave Franklin 

County, except to consult with his lawyer in Richmond, and to 

report to the Sheriff's Office of Franklin County daily. An 

order to that effect was enterd, and subsequently modified upon 

appellee's request, without hearing, as to the placing of bonding. 

In support of his application for bond, appellee's attorney 

stated that the evidence presented at trial was more than sufficient 

to convict appellee and that the only hope appellee had was 

for the wire tap to be "thrown out". Appellee stated that he 

had a substantial appeal which was not made frivolously. As 

to the appellee's assault on Hairston, counsel first said that 

the case had been dismissed. Then, when informed that the charge 

was still pending, counsel minimized the incident saying that 

Hairston was a minor witness, whose testimony was not necessary. 

The-Commonwealth presented evidence of appellee's prior 

escape from custody. Further, the evidence showed that while 

000024 
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three of appellee's telephones were tapped, appellee was, never­

theless, able to travel to Florida on two occasions for several 

days without law enforcement authorities• knowledge. Further, 

evidence showed that appellee's personal and real property was 

subject to levy for unpaid State sales and income taxes. There 

was no evidence that appellee had a public job. Appellee did 

have extensive family in Franklin County and had been on bond 

without incident from September, 1984 until May 3, 1985. A specific 

condition of appellee's pre-conviction bond was that he not 

leave Franklin County except to consult with his attorney. 

The appellee did not present any portion of the trial 

transcript. After the sentencing portion of the trial was trans­

cribed, the Commonwealth requested a rehearing. On August 6, 

1985, the motion for rehearing was denied. 

Question Presented 

Did the appellee present sufficient evidence to determine 

that Judge Devore abuse~ his discretion in denying appellee 

post-conviction bond. 

Araument 

Under Section 19.2-319 Code of Virginia (1950), as amended, 

it provides that after conviction, the trial judge may admit 

the felon to bail as the nature of the-case may require. The 

statute, in felony cases, gives the judge discretion to refuse 

bail in appropriate circumstances. This discretion is not arbi­

trary, but a sound judicial discretion. Jydd~ v. Commonwealth, 

146 Va. 276, 135 S.E. 713 (1926). 

000025 
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It is not error, however, to refuse post-conviction bond 

in an appropriate case. 

"In such cases, where the accused has 
been convicted of a felony, the mere granting 
of a writ of error and supersedeas constitutes 
a reason for consideration of the motion for 
bail still rests with the trial court, subject 
to review, and there are cases in which bail 
should be refused notwithstanding the pendency 
of the writ of error in this Court. Judd No.2, 

In a question involving any abuse of a trial judge's 

discretion, the burden falls heavily upon the convicted defendant 

to show an actual abuse. This is equally true where the trial_ 

judge has discretion to grant post-conviction bail. United States 

v. Provenzano, 605 F. 2d. 85 (3rd Cir. 1975). 

No Virginia case has s~tforth -specific criteria for 

evaluating alleged abuse of post-conviction bond discretion. 

There is, however, a well developed body of Federal decisions 

on the subject. It is clear that the seriousness of the crime 

and the length of the sentence alone can constitute sufficient 

reason to deny post-conviction bond. The issue was squarely 

addressed in United States ex. rel. Sampson v. Brewer, 593 

F. 2d 798, 799 (7th Cir., 1979): 

"Petitioner argues that the seriousness 
of the crime and the length of the sentence 
are not alone sufficient to constitute a 
rational basis for denial and that the back­
ground and circumstances of the petitioner 
must be considered in the 'rational basis' 
analysis. We disagree. Smith and Walker 
clearly do not preclude finding a rational 
basis for denial on grounds of the seriousness 
of the crime and severity of the sentence. Although 
Smith limited its rational basis analysis to those 
factors to carry his burden of overcoming the 
presumption of regularity. Nothing in Smith, however, 

000026 
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suggests that the court could have found a rational 
basis for the reasons it did even if the petitioner 
had introduced other factors. The seriousness of 
the crime and the lengthy sentence alone are 
sufficient to provide a rational basis for denial." 

While the seriousness of the offense and the length of 

sentence can be shown from the conviction orders, without the 

trial transcript no other judgment can be made concerning the 

trial judge's exercise of 'discretion. The entire transcript 

has never been prepared. The sentencing portion of the trial 

was trascribed and considered on rehearing. Therefore, if Judge 

Devore abused his discretion, Smith must prove that abuse from 

the partial transcript. No such abuse was shown. 

Again no Virgini~ case addresses the issue of what constitutes 

an abuse of discretion in denying post-conviction bail. However, 
... 

it is instructive to examine federal cases on the issue. For 

example in United States v. Sine, 461 F. Supp. 565 (D.s.c., 

1978) the Court inquired into prior felony convictions, present 

convictions despite vehement denial, release might impair the 

safety of government witneses, release would pose a danger to 

the community, possible partici~ation in future felonies, climate 

of defendant's criminal activity and term of sentence. 

Under these criteria, no abuse discretion was proven. 

Smith ha~ many prior convictions for "moonshining" as his counsel 

represented to Judge Koontz. It is apparent from his not guilty 

plea that Smith denied· the offense. Yet even Smith's counsel 

agreed with Judge Devore that the evidence of Smith's guilt 

was overwhelming. Judge Koontz also had evidence that Smith 

had ignored the specific condition of his pre-trial bond and 

000027 
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had been in Roanoke not to consult with his attorney but to 

assault a Commonwealth witness. Although Hairston, the witness 

had reached an accord and satisfaction with Smith, there is 

no allegation that Smith did not assault Hairston. Indeed, 

an accord logically requires that the assault took place, but 

Smith's danger to the community cannot be measured in terms 

of mere physical intimidation. Engaging in narcotics trafficking 

is ~ ~ a danger to the community for such trafficking subverts 

the fabric of society. United States v. Ouicksey 371 F. Supp. 561 

( s. D. W.Va., 1974), United States v. Erwina 280 F. Supp. 814 

(N.D. Cal. 1968). 

The sentencing transcript contains no evidence of likelihood 

of future criminal activity •. However, Judge Devore found that 

the drug conspir-acy case constitutes the most serious case he 

had tried except capital murder. As previously mentioned Smith 

received the maximum forty year penitentiary term a sentence 

which Judge Devore specifically endorsed in reaching his decision 

to deny post-trial bail. 

Taken together there is no evidence of an abuse of discretion. 

Indeed, under the criteria used in the Federal system, the denial 

of post-conviction bail was proper. There is no constitutional 

right to post-conviction bail. Arnson v. ~ ____ u.s. 

___ , 13 L • Ed • 2 d 6 , 8 5 , s. Ct. 3 ( 19 6 4) • The p r i vi 1 eg e is 

statutory, and within the sound discretion of the trial judge. 

As no abuse of the trial judge's discretion is proven, the decision 

of the Intermediate Court should be reversed and Smith's post 

000028 
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VIRGINIA: 

~ Lk -Zf¥~ ~ ~ ~int:a. .kM ..a~ ./k £0-~-?ne- f!~e-~ ~u-/~·ny .in.- ./k 

-&1-y~~~ Tuesday Jh6' lOth ,day--~ September, 1985. 

Commonwealth of Virginia, Appellant, 

against Record No. 850655 
Court of Appeals No. 0638-85 

George Clinton Smith, Appellee. 

From the Court of Appeals of Virginia 

Upon consideration of the pleading filed herein on behalf 

of the Commonwealth, and considering said pleading a petition for 

appeal from the judgment of the Court of Appeals of Virginia entered 

June 24, 1985, wherein the appellee was admitted to bail upon certain 

conditions, an appeal is awarded the Commonwealth. 

This appeal is granted as to the following issues: 

1. Whether, in a matter not involving the death penalty, 

a writ of error lies for the Commonwealth to the judgment of the 

Court of Appeals respecting post-conviction bond. 

2. Did the Court of Appeals err in determining that the 

circuit court abused its discretion in denying the appellee post-

conviction bond? 

On further consideration whereof, it is ordered that the 

parts of the record to be printed or reproduced in the appendix are 

to be limited to those parts of the record germane to the issues 

above set forth, and the briefs to be filed shall be limited to such 

discussion as is relevant to the issues upon which this appeal is 

awarded. 
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It is further ordered that the opening brief and appendix 

be filed on or before September 20, 1985, that the appellee's brief 

be filed on or before September 27, 1985, and that the appellant's 

re~ly brief, if any, be filed on or before October 2, 1985. 

A Copy, 

Teste: 

;~(J.IL. 
Clerk 
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VIRGINIA: 

£/n the. rl.ou.T.t of c:llp.p.e.aLj. of Clli.T.fjinla on Wednesday 

day of August, 1985. 

George Clinton Smith, 

against Record No. 1002-85 

Commonwealth of Virgini~, 

the. 21st 

Appellant, 

Appellee. 

From the Circuit Court of Montgomery County 

Before Chief Judge Koontz 

The appellant, George Clinton Smith, filed a motion for bail 

in this Court after the Circuit Court of Montgomery County summarily 

refused bail to appellant pending his appeal from a conviction of 

possessing cocaine with intent to distribute. Appellant's notice of 

appeal from the conviction on July 23, 1985, was filed in this Court on 

July 31, 1985. 

In appeal bail cases brought to this Court pursuant to Code 

§ 19.2-319 we determine whether a trial court's decision regarding bail 

~q_p_?_1;~1;.ut.~s .. a, proper exercise of discretion. It is this exercise of 
::kr;...: ·~-~:..:· & ~- ~--~-- - ~·: 

-~~s-c~e·~ion··;-··not simply the conclusion reached by the trial_. court, that 

w~musf:examine under § 19.2-319. _Development of findings on the 

record regarding the application for bail pending appeal, therefore, is 

essential to meaningful appellate review. The record before this Court 

Qjl __ ~ppe_llant ~s _motion is devoid of reasons and findings upon which we 

can base our review. 

It is therefore ORDERED that the appellant's application for 

bail pending appeal of his conviction be, and hereby is REMANDED to the 
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1920.] ACTS OF ASSEMBLY. 241 

from custody, and shall be paid a fee of ten dolla~s for each such· 
case in which he so appears, which amount the auditor of public 
accounts shall pay ·to such attorney for the Commonwealth, upon the 
presentation by him of certificate from such superintendent and judg~ 
that he has rendered such service, out of funds appropriated to pay 
the criminal e.xpenses of the .St;ate. 

2. An emergency existing in the need for the expedition of cases 
affected hereby this act shall be in force from its passage. 

Cu .. ua. 165.-.~ ACf to amend and re-enact section 4930 of the Code of Vir-
ginia. [5 B 133] 

·Approved March 10, 1920. 

1. Be it enacted by the general assembly of Virginia, That section 
fprty-nine hundred and thirty of the Code of Virginia be amended 
and re-enacted so as to read as follows : 

Sec. 4930. \Vhen execution of sentence to be suspended.-If a 
person sentenced by a circuit or corporation court to death or con­
finement in the penitentiary ask for time to apply for a writ of error, 
the said court shall postpone the execution of its sentence until a 

· reasonable time beyond the first day of the next term of the supreme 
court of appeals~ not exceeding thirty days after that day. In any 
other criminal ca..~, wherein judgment is given by any court, and 
in any case of judgment for a contempt, to which a writ of error lies, 
the court giving such judgment may postpone the execution thereat 
for such time and Qn such terms as it deems proper. And in any case 
after conviction a>ld sentence, or the e.~ecution thereof is suspended 
in accordance with this section, or for any other cause, the court, or 
the judge thereof in vacation may, in the discretion of such court or 
judge, let the prisoner to bail in such penalty and for appearance at 
such time as the nature of the case may require. A writ of error 
from the supreme court of appeals shall lie to any such judgment 
refusing bail or requiring excessive bail. 

An emergency is hereby declared to exist and this act shall be 
in force from its passage. 

CIIAP. 166.-A:t AC!' to amend and re-enact section 1134 of the Code o£ Vir-
gi:lia. [S B 126] 

Approved ).{arch 10, 1920. 

1. Be it er.ac:ed by the general assembly of Virginia, That section 
cle\·en hundred :l!!d thirty-four of the Code of Virginia be amended 
and re-enacted ~o <!.5 to read as f o11ows ·: 

Sec. 1134. Registration fee; certificate of commissioner; penalty 
for violating 5ec:ion.-Evcry person proposing to manu facture and 
sc11 ;1gricultural Jirr.e in this State shall annually pay to the com­
missioner of ~!g-riculture and immig-ration of the State of Virginia a 
registration ite of ten dollars for <'ach brand of agricultural lime 
registere,l with 5aid commissioner, and said fee shall accompany said 


