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VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF Ji'REDERICKSBVRG
LEASLY SANCHEZ
200 177• Drive, ##3-411
Sunny Island Beaeh, FL 33160

)

)

Plaintiff,

v.

)

MEDICORP REALm SYSTEM, dba
MARY WASHINGTON HOSPITAL, INC.
1001 Sam Perry Boulevard
Fredericksburg, VA 12401,
Serve Registend Apat:
Cyathia C. Boffmu

2308 FaD BiD Avenue
Suite308
Frederieklbarg, VA 22481

DERICKSBURG EMERGENCY
MEDICAL ASSOCIATES, INC.,
toot Sam Perry Boulevard
-

)
)
)

Fredericksburg, VA 22401
Serve Registered Agent:
Aadrew A. Ganie
1001 S.. Perry Boulevard
Fredericksburg, VA 22401

and,

STOPHER HUESGEN, M.D.
1001 Sam Perry Boulevard
Fredericksburg. VA 22401
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Defendants. )
MOTION FOR JUDGMENT
COMES NOW the Plaintiff, Leasly Sanchez, by counsel, and respectfully alleges as
follows:
I.

On or about October 16,2001, the Plaintiff presented to the emergency room of

the Defendant Medicorp Health System (Mary Washiugton Hospital), with a head wound, severe

headache, and a histmy of having been battered repeatedly about his head with a tire iron. The
LAw OPnaBII
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Plaintiff was seen by the Defendant Huesgen.
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2.

At all times pertinent, a doctor/patient relationship, with attendant duties, existed

between the Defendant Huesgen and the Plaintiff in connection with the aforesaid hospital visit.
3.

At all times pertinent, the Defendant Huesgen was an employee and agent of the

Defendant Fredericksburg Emergency Medical Associates, Inc., acting within the scope of his
agency, employment and authority.

4.

At all times pertinent, the Defendant Huesgen, and others attending the medical

needs of the Plainti~ were employees, agents, apparent agents, and/or ostensible agents of the
Defendant Medicorp Health System (Mary Washington Hospital), acting within the scope of

their agency. employment, and authority. The Defendant hospital held those attending out as its
employees and agents and is therefore estopped to deny the agency relationship.

5.

Notwithstanding the duties which the Defendants owed to the Plaintiff, the

Defendants were negligent in tbat the care and treatment then afforded was not in keeping with
that degree of care, skill and diligence ordinarily and customarily practiced and exercised by like

physicians, and health care providers, under like circwnstances. in the Commonwealth of
Virginia, in that. among other~ the Defendants were negligent by:
a.

failing to take a complete and proper history;

b.

failing to do an appropriate physical examination;

c.

failing to obtain skull x-rays, CAT Scans, or other appropriate imagining studies;

d.

failing to properly diagnose and treat the Plaintiff's true condition. that is, a

displaced slruU fracture;
e.

failing to admit the patient to the hospital for appropriate treatment and

observation. and to the contrary, improperly discharging the patient into an unsafe
environment;
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As a direct and proximate result of the negligence aforesaid, the Plaintiffhas

permanent left-sided weakness, including hemiparesis in the left extremities, and other serious

and permanent residual injury and damage; bas been required to incur great medical and related

expenses; has suffered direct physical injmy to his person intemally; was caused exeruciating
pain and mental anguish; has suffered loss of earnings and earning capacity; and, was rendered

less capable of performing his normal daily tasks, all to his damage.
WHEREFORE, the Plaintiff moves the Court for judgment against the Defendants,
jointly and severally, for compensatory damages in the smn of One Million Six Hundred

Thousand Dollars ($1,600,000), interest as may be appropriate, and his cost in this behalf
expended.

A TRIAL BY JURY IS REQUESTED. Respectfully submitted this the ~y of
September 2003.

LEASLY SANCHEZ

~

:;±ft<"=2
Of Counsel

Robert W. Mann, Esquire (VSB No. 07622)
YOUNG, HASKINS, MANN, GREGORY & SMITH, PC
P.O. Box 72
Martinsville, Virginia 24114-0072
276-638-2367 (Telephone)
276-638-1214 (Facsimile)
Robert L Spector, Esquire
1263 East Las Olas Boulevard
Fort Lauderdale, Florida 33301
954-764-2909 (Telephone)
954-463-3813 (Facsimile)
Counsel for Plaintiff
LAw OPPrCEH
{OUNG, ll.u;mrs, MANN

GREGORY Be SMITH. P.C.
ST!r&RT,VA

3

~

....

VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF FREDERICKSBURG
LEASLY SANCHEZ

v.

Case No. CL03-221

MEDICORP HEALTH SYSTEM, dba
MARY WASHINGTON HOSPITAL, INC., et
al.
DEMURRER TO CLAIMS OF APPARENT AND OSTENSffiLE AGENCY
COMES NOW the defendant, Medicorp Health System, by counsel, pursuant to §8.0 1-273 of the
Code of Virginia, and demurs to all claims that it is vicariously liable for the alleged negligence of
Christopher Huesgen, M.D., or any person under a theory of apparent or ostensible agency, on the
grounds that such claims are not cognizable under Virginia law and therefore fail to state a claim for

which relief can be granted.
WHEREFORE, Medicorp Health System prays that the Court sustain its demurrer and enter an
Order dismissing with prejudice all claims of apparent or ostensible agency made against it herein.
MEDICORP HEALTH SYSTEM
By Counsel
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Margaret F. Hardy
SANDS, ANDERSON, MARKS & MILLER
Post Office Box 1998
Richmond, Virginia 23218-1998
(804) 783-7257
(804) 783-2926-fax
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing was mailed, first-class, postage pre-paid this
17th day of October, 2003, to:

Robert W. Mann, Esquire
Young, Haskins, Mann, Gregory & Smith, P.C.
POBox 72
Martinsville, VA 24114-0072
to:

Robert L. Spector, Esquire
1263 East Las Olas Boulevard
Fort Lauderdale, FL 33301
and to:

Anne G. Scher
LeClair Ryan
707 East Main Street
11th Floor
Richmond, VA 23219

18

VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF FREDERICKSBURG
LEASLY SANCHEZ

v.

0

(...,)

-,rn-

n -n

0

N

0

-o

MEDICORP HEALTH SYSTEM, dba
MARY WASHINGTON HOSPITAL, INC., et
al.

:.:
~

0

N

CD

MEMORANDUM IN SUPPORT OF
DEMURRER TO CLAIMS OF APPARENT AND OSTENSffiLE AGENCY
COMES NOW the defendant, Medicorp Health System ("Medicorp"), by counsel, and for its

Memorandum In Support of its Demurrer to Claims of Apparent and Ostensible Agency states as
follows:

INTRODUCTION
The plaintiffhas filed this lawsuit against Christopher Huesgen, M.D. ("Dr. Huesgen''),
Fredericksburg Emergency Medical Associates, Inc., and Medicorp. The plaintiff alleges that Dr.
Huesgen ''was an employee and agent of the Defendant Fredericksburg Emergency Medical Associates,
Inc, acting within the scope of his agency, employment and authority." Motion for Judgment 1J 3. In
paragraph 4 of the Motion for Judgment, the plaintiff alleges, among other things, that Dr. Huesgen and
other unnamed health care providers were "apparent agents, and/or ostensible agents" ofMedicorp. In
that same paragraph, the plaintiff alleges that the Hospital operated by Medicorp ''held those attending
[the.plaintift] out as its employees and agents and is therefore estopped to deny the agency relationship."
The Motion for Judgment alleges no facts to support these conclusory statements.
1.

19

ARGUMENT AND AUTHORITIES
I.

MEDICORP CANNOT BE HELD LIABLE UNDER A THEORY OF APPARENT OR
OSTENSffiLE AGENCY FOR THE ALLEGED NEGLIGENCE OF DR. HUESGEN OR
OTHER NON-EMPLOYEE HEALTH CARE PROVIDERS.
The plaintiffs claim of apparent or ostensible agency1 fails to state a claim for which relief can

be granted and should be dismissed because the doctrine of apparent agency does not apply to
negligence actions in Virginia. Even if apparent agency did apply, the allegations contained in the
Motion for Judgment are plainly insufficient to support that doctrine in this case. 2

A. The Doctrine of Apparent Agency Does Not Apply to Negligence Actions in Virginia.

Apparent agency is a contractual doctrine. According to the Supreme Court of Virginia, "when
an agent, acting within the scope of his apparent agency, enters into a contract with a third person 'the
principal becomes immediately a contracting party, with both rights and liabilities to the third person.'"
Equitable Variable Lifo Ins. v. Wood, 234 Va. 535, 539 (1987). The Supreme Court ofVirginia has

never applied the doctrine in the negligence context. Indeed, the Supreme Court has indicated it does
not apply to negligence actions, and has repeatedly affinned that a principal cannot be liable for the
negligence of an agent unless that agent is an employee of the principal.
The plaintiffhas fallen prey to a common confusion in terminology. "Agency" is the very broad
category of relationships in which one person (the agent) agrees to act on behalf on another (the
principal). Restatement (Second) ofAgency § 1 (1958). Such relationships may be further broken down

1 Tbe Motion for Judgment appears to use the terms apparent agency and ostensible agency interchangeably. For purposes of this
memorandum, Medicorp will use the term appareot agency to apply to both apparent and ostensible agency.
2 To the extent tbat the final sentence of paragraph 4 of the Motion for Judgment attempts to impose liability on Medicorp under a
theory of estoppel, it likewise fails as a matter of law. There is no cause of action for promissory estoppel in Virginia, see, W.J. Shafer
Associates v. Cordant. Inc.., 254 VL S14, 520-21 ( 1997) ("promissory estoppel is not a cognizable cause of action in the
Commonwealth, and we decline to create such a cause of action"), and equitable estoppel simply does not apply under the facts of this

case.

2

.. ,.

.

GO

c

c

into two categories: master and servant, and principal and independent contractor. Thus, the
Re.statement (Second) ofAgency § 2 explains:
(1) A master is a principal who employs an agent to perf"onn service in his affairs and
who controls or has the right to control the physical conduct of the other in the
perfonnance of the service.

(2) 'A servant is an agent employed by a master to perform service in his affairs whose
physical conduct in the performance of the service is controlled or is subject to the right
to control by the master.
(3) An independent contractor is a person who contracts with another to do something
for him but who is not controlled by the other nor subject to the other's right to control
with respect to his physical conduct in the performance of the \Dldertaking. He may or
may not be an agent.
The official commentary to this section clarifies this distinction:
Servant contrasted with independent contractor. The word "servant" is used in contrast
with "independent contractor". The latter term includes all persons who contract to do
something for another but who are not servants in doing the work undertaken. An agent
who is not a servant is, therefore, an independent contractor when he contracts to act on
account of the principal ....
The word "servant" is thus used to distinguish a group of persons for whose physical
conduct the master is responsible to third persons. It is convenient to distinguish this
group of persons from other persons for whose physical conduct the employer is not
responsible. These latter persons fall into two groups: those who are agents but do not
respond to the tests for servants, and those who are not agents. For the purpose of
determining whether or not the employer is responsible for their physical conduct,
however, it is immaterial whether such persons are agents or are not agents. For this
reason the term "independent contractor" is used to indicate all persons for whose
conduct, aside from their use of words, the employer is not responsible except in the
perfonnance of nondelegable duties.
Id. at comment b (1958). The master/servant relationship is also sometimes referred to as that between

an employer and an employee. Id. at comment d (1958).
The doctrine of respondeat superior, which permits a plaintiff to hold a principal liable for the
negligent acts of its agent, is only applicable to the employer/employee or master/servant type of agency
relationship. The principal can only be held liable for the physical acts of an agent when it has the right
to control those acts.

While an employer by definition has such control of its agents' physical conduct, a
j'-
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principal who is not also an employer does not. Logically, in such a case, there is then no basis for
attributing liability for such acts to the principal. This principle is codified by the Restatement (Second)

ofAgency § 250, which states:
A principal is not liable for physical harm caused by the negligent physical conduct of a
non-servant agent during the perfonnance of the principal's business, if be neither
intended nor authorized the result nor the manner of performance, unless he was under a
duty to have the act performed with due care.
As the commentary to this section explains, there simply is no basis to attribute such liability to a

principal:
A principal employing another to.acbieve a result but not controlling or having the right
to control the details ofbis physical movements is not responsible for incidental

negligence while such person is conducting the authorized transaction. Thus, the
principal is not liable for the negligent physical conduct of an attorney, a broker, a factor,
or a rental agent, as such.
In their movements and their control of physical forces, they are in the relation of
independent contractors to the principal. It is only when to the relation of principal and
agent there is added that right to control physical details as to the manner of perfonnance
which is characteristic of the relation of master and servant that the person in whose
service the act is done becomes subject to liability for the physical conduct of the actor.

Id at comment a (1958).
The Supreme Court of Virginia adopted the Restatement position on this issue in Electro/we v.

Grljfith, 176 Va. 378 (1940). In that case, the plaintiff sought to hold Electrolux liable for injuries
caused by one of its salesmen in an automobile accident. The Court quoted the Restatement and
continued:
The theory on which the master is held liable for his servanfs conduct is based on the
right of the master, actual or potential, to control that conduct and to see to it that
negligent acts which cause injury to others do not occur. If the relation between them
does not give the employer that power. then he should not be held responsible for an
occurrence over which he had no control.. As said in McCarthy v. Souther, [83 N.H. 29,
137 A. 450], above referred to, 'the employer. having no right, if present, to direct
Souther in any way he ran and used the car, is not liable for the way it was run and used.'
The Electrolux Corporation, under the contract in this case, had no right to require that
Thackston either use an automobile or refrain from using one. It had no right to require
that be should drive carefully or that he should refrain ftom driving carefully. It had no
right to require that he drive at twenty miles an hour or that he refrain ftom driving at
4"-
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seventy miles and hour. The company could not discharge him for being negligent,
except after tbirty days notice. He might have a wreck every week, yet the company
would have no unrestricted power of dismissal because of his bad driving. If it had no
control over his use of the automobile it is not logical to say that it should be held liable
for the way he used it.

/d. at 397.
The Restatement recognizes a single exception to the Nle that a principal cannot be liable for the
negligence of an agent who is not employee. This is the doctrine of apparent agency. According to the

Restatement, where a principal represents to a third person that another is his servant and the third
person justifiably relies on that representation, the principal may be held liable for the negligence of the
appa~ent agent

Restatement ofAgency (Second) § 267 (1958). Obviously, this is a fonn of contractual

liability or promissory estoppel based on the representations of the principal, and courts in other
jurisdictions have applied apparent agency in the negligence context
However, this principle has never been adopted in Vll'giniL Instead, the Supreme Court of
Virginia has continually affinned that a principal may only be liable for the negligence of an agent if the
principal employs the agent and the negligence occurs within the scope of employment. See Electroluz.

supra. The Supreme Court reaffirmed this position in McDonald v. Hampton Trcdlling School for
Nurses, 254 Va. 79 (1997). Therein, the Court stated:
The doctrine of resporuletlt superior imposes liability on an employer for the negligent
acts of its employees. If however, the negligent acts were performed by an independent
contractor rather than an employee, no master-servant relationship exists between the
contractor and employer, and the employer is not liable for the negligent acts.

Jd. at 81; see also Chesapellke & Potomac Telephone Co. v. Proper, 241 Va. 136, 141 (1994) ("an
owner who employs an independent contractor is not liable for injuries to third persons caused by the
contractor's negligence''); MacCoy v. Colony House Builders. Inc., 239 Va. 64,69 (1990) (noting
exceptions for negligent hiring, dangerous instrumentalities, and non-delegable duties). Thus, although
courts in other jurisdictions have applied the doctrine of apparent agency to negligence actions,

doctrine simply does not apply in Virginia.

5
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B. The Allegations Contained In The Motion For Judgment Do Not Supj)Ort A Claim For Apparent
Agency Even If It Were Coenizable Under Virginia Tort I..aw.
·
Even if apparent agency did apply to negligence actions in Virginia, the plaintiff C81Dlot establish
the necessary elements of that theory of recovery. According to the Restatement ofAgency (Second) at
§267:

One who represents tbat another is his servant or other agent and thereby causes a thUd
person justifiably to rely upon the care or skill of such apparent agent is subject to
liability to the third person for harm caused by the lack of care or skill of the one
appearing to be a servant or other agent as if be were such.
Comment:
a. ne mere faet that aets are done by one wlaom the illjured party beUeves to be the
defendant's servant is aot saflleleat to eause the apparent muter to be Uable. There
must be sueh reUaaee upon the manlfestadoa as exposes the plalatUI' to the aegllgeat
eonduet. The rule normally applies where the plaintiff has submitted himself to the care
or protection of an apparent servant in response to an invitation from the defendant to
enter into such relations with such servant ...

(Emphasis added). Although this section has not been adopted in Virginia, it does set out the
requirement;s necessary to find a principal liable for the negligence of an agent based on apparent

agency, which are consistent with dicta in the only Virginia Supreme Court case known to Medicorp to
have even tangentially addressed this issue. In Murphy v. Holiday Inm,lnc., 216 Va 490 (1975), the
Cowt rejected the plaintitrs effort to assert an apparent agency/estoppel claim in a premises liability
case because the plaintiff failed to preserve the issue for appeal. Among other reasons given for its
holding that the issue was not preserved for appeal, the Court noted that "plaintiff alleged no 'holding
out' by defendant or 'reliance' by plaintifF." Id. at 492. Thus, even if such a cause of action were to
exist, it would require proof that the putative principal bad somehow held out or represented the putative
agent to the plaintiff as such, as well as justifiable reliance by the plaintiff on that representation to his
detriment.

.
6
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In the case at bar, the plaintiff's allegations do not meet these requirements. The plaintiff has not

alleged or asserted that Medicorp made any affirmative representation that Dr. Huesgen was an
employee ofMedicorp, or otherwise held him out as an agent of the Hospital. Similarly, the plaintiff
has not alleged any reliance or even a belief that Dr. Huesgen was an employee ofMedicorp. Even if
apparent agency were an available legal doctrine, both an affirmative representation and reasonable
reliance on that representation would have to exist to impute liability to Medicorp for an act or omission
of Dr. Huesgen. The plaintiffhas not alleged either an affirmative representation or reasonable reliance,

and the evidence would not support such allegations.
Thus, Medicorp cannot be held liable for Dr. Huesgen's alleged negligence under the theory of
apparent agency because that doctrine simply does not apply to negligence actions. Moreover, even if
apparent agency did apply to negligence actions, the plaintiff has failed to allege sufficient facts to
support such a claim. In either case, Medicorp cannot be liable for the alleged actions of Dr. Huesgen
Wlder the doctrine of apparent agency.
WHEREFORE, Medicorp Health System prays that the Court sustain its demurrer and enter an
Order dismissing with prejudice all claims of apparent or ostensible agency made against it herein.
MEDICORP HEALTH SYSTEM
By Counsel

Carlyle R. Wimbish, III
Margaret F. Hardy
SANDS, ANDERSON, MARKS & MILLER
Post Office Box 1998
Richmond, Virginia 23218-1998
(804) 783-7257
(804) 783-2926-fax
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CERTIFICATE OF SERVICE
I hereby certify that a true copy of the foregoing was mailed, first-class, postage pre-paid this
17th day of October, 2003, to:
Robert W. Mann, Esquire
Young, Haskins, Mann, Gregory & Smith, P.C.
P0Box72
Martinsville, VA 24114-0072
to:

Robert L. Spector, Esquire
1263 East Las Olas Boulevard
Fort Lauderdale, FL 33301
and to:

Anne G. Scher
LeClair Ryan
707 East Main Street
11th Floor
Richmond, VA 23219
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LEASLY SANCHEZ
200 177* Drive, ##3-411
Sauy Island Beaeh, FL 33160
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v.

MEDICORP REALm SYSTEM, dba
MARY WASHINGTON HOSPITAL, INC.
1001 Sam Perry Boulevard
Frederieks.ufl, VA 22401,
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MEMORANDUM IN
OPPOSITION TO MEDICORP
HEALTH SYSTEMS
DEMVRRER

PBELJMINARY
The Plaintiff was a long-distance truck driver. In October 2001, while traveling through

the Fredericksburg area, he was assaulted by an assailant wieldina a tire iron. He was battered
severely about the head. He sought emergency medical treatment at the Mary Washington
Hospital's Emergency Room at approximately 3:31 A.M. He was treated primarily by Dr.
Huesgen.
The ultimate issue in tbis case is whether or not the treatment rendered in the emergency

room complied with the applicable standard of an. Obviously, the Plaintiff did not go to the
closest hospital's emergency room to see Dr. Huesgen. He went because he needed emergency
care and, as a matter of common knowledge, the closest hospital is the most logical place to
receive emergency care at3:30 A.M. He went to tbe hospital expecting to receive appropriate
medical care from whatever physicians the hospital made available to him in his holD' of need.
LAw OwiCI!S
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ARGUMENT AND AJJTHORITJES
I.

THE DOCTRINE OF APPARENT AUTHORITY OR APPARENT
AGENCY IS WELL SETTLED IN VIRGINIA JURISPRUDENCE.

The general role is that, as between a principal and agent and third persons, liabilities are

governed by the apparent scope of one's authority. It is the authority which has been held out as
possessed by the actor, in which event, the principal is estopped to deny the agency. See
generallyNeffTrail Sales. Inc. v. Delinger. 221 Va. 367,269 S.E.2d 386,388 (1980); Wript v.
Shortridge, 194 Va. 346, 73 S.E.2d 360, 364-65 (1952); 8ardacb Iron & Steel Cou Inc. v.
Charleston Port Terminals, 143 Va. 656, 129 S.E. 687, 692 (1925); Lvsle Milling Co. v. S.W.
Holt & Co.. 122 Va. 565, 95 S.E. 414, 416 (1918).

D.

IN THE ONLY VIRGINIA CASE EVER DECIDED CONSTRUING

VIRGINIA LAW IN THE CONTEXT OF A HOSPITAL EMERGENCY
ROOM RAVING "HELD OUT" A 80-CAIJ.ED "INDEPENDENT
CONTRACfOR" PHYSICIAN AS ITS OWN, THE COURT
UNHESITATINGLY APPLIED THE DOCTRINE OF APPARENT
AGENCY.
The defense acknowledges the well recogoized doctrine of apparent agency as set forth in

Restatement ofAgency <SeconcO § 267 (1958). However, the defense contends, "This principal
has never been adopted in Virginia"..•''Thus, although Courts and other jurisdictions have
applied the doctrine of apparent agency to aegligence actions, tbis doctrine simply.does not
apply in Virginia". (Defense Memoi'IUidum page 5).

It may be true that the Virginia Supreme Court has not addressed this issue. However,

in Walker v. Winchester Memorial Hosjzital.. 585 F.Supp. 1328 {Westem District ofVirginia,
1984)(Exbibit A), Judge Michael addressed precisely the same issue as is now presented to this
Honorable Court. The facts are indistinguisbab~ except that the plaintiff in Walker was
comatose when he was brought to the emergency room, thereby raising a serious question about
wbether he "relied" on the hospital's holding out, a factor not in issue in the present case.
LAwOFFJcl!ll
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Nevertheless, Judge Michael, after a thorough review ofVirgiuia law and the Jaw of other
jurisdictiODS, Ullbesitatingly concluded,

In short, the court rules that as a msttter of}aw. Virzinia would permit a pl!iptift'
to seek to hold a homitalliable for the nealiaence of one of its indpndmt
C0Jl11astors ugder the doctrine ofiP.P4Qlll anthntjty. even though such a suit is not
sustainable under a theoey ofrespondent superior•

•••
•••when the court undertakes to instruct the jury, its present intention, based on the
facts 8lld law preseady kDown to the court, is to adheJe to the language which the
Virginia Supnme Court bas used in construiDa the doc1rine of app11e11t
authority•.••
See Wa.Jker 1331,1332. (Emphasis added.)
Subsequently, Walker bas been cited liberally for the proposition that Virginia does, in
fact, recognize the doctrine of apparent authority. ~ WAlker has been cited for the precise

proposition that the doctrine is recopized in the particular context of a hospital's emergency
room. See Michie's Juria:ntferw& Agengy, § 20; Mjcl!ie's Jurip+rg. Independent

Con1ractors.. § 1S.
For the last 2S years, there bas been an undisputed sipificant D8tional1rend to apply the
doctrine of apparent authority and apparent agency to hospitals, more especially to hospitals in
the emergency room setting.1 IDdeed, the 1lencl and authority Ia become so prevalent and so

.,..,.!
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See, for cumple. Adme'*i y. Tacoma Q!mnl HgpbaJ. S79 P.2cl970 (Wasb. App. 1971); Ptintpil1c
Hgaitll Cgmpepy y, Rqse. 613 s. w.2d 255 (Ky. 1915);
y. PoweD. 378 A.2d 1121 (Md. App. 1977);
Smithy. St Frp;ia Hoppl lpc.. 676 P.2cl279 (Okl. App. 1983); Hlii!Mie y. Cby ofiMnmd, 426 'N.E.2clll87
(Ohio App. 1980); Thcmim y. fmannd Lpdmn Qmrjty Board. 637 P.2cl155 (Or. App. 1981); Artlwr y. St. Petcn
HgspilaJ. 40S A. 2d 443 (NJ. Super. 1979); r_,. v. Diyipe Pmyidcp:!f Hospi!al. 430 A.2d (Pl. Super. 1980);
Hardy y. Bmgti£Y, 471 So.2d 358 (Miss. 1915); Blmmsyille Mdqd Center y. Gracja. 704 S. W.2d 68 (Tex. Civ.
App. 1915); Seoeris y. ""' 45 caL2d 811, 291 p.2d 915 (1955); Orne y. Mt. CJemg Geperal HospitaL 273
N.W.2d 429 (Midi. 1978); TOOJilCjly. JCJPimlsy.408 S.E.2d 684 (W.VL 1991); Orlagdp Rqjgpal Medjcal
Ctp!p' y. Clm!oiJmki, 573 So.2cll76 (Fla. App. 1990); Slime y. NC!I1bwcst HolpilaL 496 N.E.2cl1200 (01. App.
1986); aad FNl JC•!hj+ie Y. Port, 411 N.W.2d 277 (Wis. 1992).
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persuasive that a number of courts, have concluded that hospitals have a non-delegable duty with
respect to the operation of their emergency rooms:

We conclude that a hospital's duty to its emergency room patients to provide
competent medical care bas evolved into an absolute duty that is incgable of
being delegated. Consideration of the effect of public policy in the medical care
arena leads us to this conclusion.
See Si11\1!l9M y. Iuomey Regional Medical Center· 330 S.C. 1159 498 S.E.2d 408 (1998)(Exhibit
B). (Emphasis added.)
Non-delegable duties have been recognized in Virginia in other contexts. In Love v.
Schmidt. 239 Va. 357 (1990) the Supreme Court held that if a duty to maintain a premises in a
safe condition is imposed by law it cannot be delegated to an indepeodent contractor. We are not
necessarily asking this Court to hold that there is a non-delegable duty9 but tbe reasoning and

public policy considerations set forth in Tuome.y apply equally to the issue of apparent agency.
In Arthur v. St. Peter's Homital. 169 NJ. Super. 575, 405 A.2d 443 (1979)(Exbibit C),
the court took judicial notice -

Generally people who seek medical help through the emergency room facilities of
modem day hospitals are unaware of the status of the various professionals
working there. Absent a situation where the patient is directed by his own
physician, or where the patient makes an iDdepende:nt selection as to which
physicians he will use while there, it is the re,putation of the h0$,Rital itselfypon
which he would rely. Also~ unless the patient is in some manner put on notice of
the independent status of the professionals with whom it might be expected to
come into con~ it would be natural for him to assume tbat these peggle are
employees ofthe hos.Qital.
See Arthur, 447. (Emphasis added.)

The doctrine of apparent agency pertaining to hospitals bas evolved over the last 20 years

precisely because modem day facilities are in fact more tban hospitals and they proudly (and
rightly) advertise as such. The law recognizes that modem day facilities are more than simply
plac:es for patients to eat and sleep while being attended by their own physicians. This fact wu
LAwOI'PIOI!II
>l1NG, HA.SDNS. MANN

REGORY 8c SMriB, P.('.
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Training School 254 Va. 79 (1997). Wbile that case did not deal with the issue of apparent
agency, presumably because the issue was never raised in the trial court, the Vuginia Supreme
Court expressly rejected arguments that were applicable before the recent trends pertaining to

modem day hospitals:
Retention of the blanket rule articulated on 70 years ago in the state of Virginia
also does not reflect the eJumging circnm!d!r!l!:c! mrmnpdinp the gactic:e of
medicine. "The conception that the hospitaL undertakes.•. simply to procure
doctors to act upon their own responsibility, no longer reflects the fact.

See McDonald. p. 85. (Citations omitted, emphasis added.)
There are numerous cases in other jmisdictions which are "on all fo~" in that so-called
independent contractors with secret ~ents to run emergency rooms are held accountable
under the doctrine of apparent agency for negligence taking place in emergency rooms. The

Court's attention is particularly directed to Hannnla v. Lakewood, 68 Ohio App.2d 61,426

N.E.2d 1187 (1980)(Exhibit D). Counsel commends to the Court the public policy and legal
rationale contained therein.
In Paintsville Homital v. Rose. 683 S.W.2d 255 (1985)(Exhibit E), the Supreme Court of

Kentucky was faced with a situation very similar to that conftonting this Honorable Court in that,
while the principles of apparent agency were well grounded in Kentucky law, no Kentucky court
bad ever applied those principles to an emergency room setting. The Kentucky court did not
even have the benefit of a Federal Court having construed Kentucky law as this Honorable Court
bas in Walker v. W'mchester Memorial Hoptal. supra. Nevertheless, the Kentucky court

UDb.esitatingly held the doctrine to be applicable. In so doing, the court recited public policy,
numerous cues from other jurisdictions, aod explicitly rejected contentions made by the
Kentucky Hospital Association in an amicus brief which touted the view that hospitals were
historically simply hotels providing rooms where private medical practitioners could treat private
LAwOJrncm
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THE ALLEGATIONS IN THE MOTION FOR JUDGMENT ARE MORE
THAN SUFFICIENT FOR NOTICE PLEADING.

The defense contends that even ifa claim for apparent agency were cognizable under

Virgioia law, that the allegations in the Motion for Judgment are insufticient. It would appear
that the defemle would have the Plaintiff be fact specific before any discovery bas comJIICIJIW!CI.

Such a notion flies in the face ofnotice pleading.
Plaintitfbas allesed that Dr. Huespn and others attendina his medical Deeds were
"apparent agents" of the hospital Among other~ Plaintifl'bas specifically alleged that tbe

hospital held those atteDdiua out as its employees 8lld agents aod is therefore estopped to deny
the agency relationship. (Motion for Judgment, Paragraph 4).
As stated, Courts can take judicial notice of the fact that it is the reputation of the hospital

upon which one seeking help through the emergency room would rely.

Arthur v. St. Petm

Homital. supra. The extent to which the Plaintiff in this case will be able to prove a "holding

out" bas not yet been determined as discovery bas not yet commenced. To say the least, Plaintiff
will be able to create a factual issue as to whether or not the hospital held out Dr. Huesgen as its

employee, and tbat the Plaintiff relied on such holding out.

CONCLUSION
Tbele is no reason logically or legally that this Honorable Court should not allow this

case to go to the jury on the question of appalent agency. The defense bas failed to provide any
case law that would meaningfully erode the holding in Walker v. Winchester Memorial HOSj)ital.
The purpose of the doctrine of apparent agency is to protect innocent third-party patients.

Souod public policy demaDds that full service hospitals not be permitted to secretly contractually
insulate themselves from liability for acts of negligence committed in their emergency rooms.
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For the foregoing reasons, plaintiff respectfully requests this Honorable Court to overrule
the demurrer, and to announce its intention to instruct the jmy on the issue of apparem agency if
the evidence adduced at trial meets the applicable criteria.

Respeetfu1ly submitted,
LEASLY SANCHEZ

Robert W. Mann (VSB No. 07622)
Youn& Haskins. Mann, Gregory & Smith, PC
P.O.Box72
400 Starling Avenue
Martinsville, Virginia 24114-0072
Robert L. Spector, Esquire
1263 East Las Olas Boulevard
Fort Lauderdale, Florida 33301
954-764-2909 (Telephone)
954-463-3813 (Facsimile)
Counsel for Plaintiff
Carlyle R. Wimbish, ID
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Sands, Anderson, Marks & Miller
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Richmond, Virginia 23218-1998
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LEXSEE 585 F. SUPP 1328
RAYMOND B. WALKER. Plaintlffv. WINCHESTER MEMORIAL HOSPITAL,
Defendallt
CivD Aetfon No. 83-0120-H
UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF
VIRGINIA HARRISONBURG DMSION
S85 F. Supp. 1328; 1984 U.S. DisL LEXIS 16549

MayZ1,1984

COUNSEL: [**11
John M. DiJoseph, Arlington, Virginia, for Plaintiff.
Ronald D. Hodges, Roy W. Ferguson, Harrisonburg,
Virginia, for Defendant.
JUDGES:
Judge James H. Michael, Jr.
OPINIONBY:
MICHAEL
OPINION:
[*1329) ORDER
For reasons stated
Memorandum Opinion, it is

in

an

accompanying

ADJUDGED AND ORDERED
that defendant's motion for summary judgment, filed
October 25, 1983, shall be, and it hereby is, denied.
The clerk is hereby directed to send a certified copy
of this Order, and the accompanying Memorandum
Opinion, to all counsel of record. ·

MEMORANDUM OPINJON
JUDGE JAMES H. MICHAEL, JR.

On October 25, 1983, the defendant in the abovereferenced action filed a motion to dismiss. On January
31, 1984, the defendant requested in a legal
memorandum that its motion be treated as one for
summary judgment under Rule 56 of the Federal Rules

of Civil Procedure. The legal issues have been briefed,
supporting affidavits and other documentation have been
filed, and on March 6, 1984, the court heard oral
argument in the case. Accordingly, the matter is now
ripe for disposition. The court will deny the defendant's
motion.
It is well-settled that the party moving for summary
judgment has the burden of demonstrating [..2) that the
test of Rule 56(c) - "no genuine issue as to any material
fact" - is satisfied and that the movant is entitled to
judgment as a matter of law. Because this burden is on
the defendant in this case, the evidence presented to the
court must be construed in favor of the plaintiff and htf
must be given the benefit of all favorable inferences that
can be drawn from it. See C. Wright & A. Miller,
Fedeml Practice and Procedure, § 2727 (West 1973).
Viewed in this context, the court finds that there are
genuine disputes regarding material facts and
consequently, the defendant's motion must be denied.
The court notes at the outset that since it hears this

case under its diversity jurisdiction, it is obliged, under
the principles of Erie Railroad v. Tompkins, 304 U.S. 64,
82 L Ed. 1188, 58 S. CL 817 (1938), to construe and

apply the substantive law of the Commonwealth of
Virginia. In such a posture, a federal court must
"determine the ruJe that the [state] Supreme Court would
probably follow, not fashion a rule which . • . an
independent federal court might consider best•. Kline v.
Wheels by Kinney, 464 F.2d 184, 187 (4th Cir. 1972).

Therefore, to the extent that [**3) Virginia law is
unclear or unsettled, the court must attempt to predict
how the Supreme Court of Virginia would rule, were it
faced with a like issue.

....
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The plaintiff was admitted to the Winchester
Memorial Hospital, the defendant, on Aprill8, 1981, via
the Hospital's emergency room, for the treatment of head
and chest injuries sustained in an automobile accident.
The plaintiff was comatose when admitted and so
remained for eight days thereafter. The plaintiff revived
from his coma on April 26, 1981, but nevertheless
remained as a patient at the Hospital until May 11, 1981.
He alleges in his complaint that the •medical staff" of the
Hospital was negligent in not diagnosing or treating a
broken jaw that the plaintiff sustained in the accident and
as a result of this negligence he has suffered pain and
discomfort and has been forced to expend large sums of
money on various dental services. He seeks $200,000 in
damages.

S.E. 414. 416 (Va. 1918). Virginia courts state the

doctrine in the following tenns:
The general rule is that, as between the
principal and agent and third persons, the
mutual rights and liabilities are governed
by the apparent scope of the agent's
authority, which is that authority which
the principal has held the agent out as
possessing, or which he has permitted the
agent to represent that he possesses. in
which event the principal is estopped to
deny that the agent possessed the
authority which he exercised. In such
cases, the apparent authority, so far as
third persons are concerned, is the real
authority; and when the third person has
ascertained the apparent authority with
which the principal has clothed the agent,
he has the right to rely thereon.

The defendant's motion for summary judgment relies

on well-settled Virginia law recognizing the general rule
that

[*1330) a hospital is not responsible for
the acts of an attending physician,

whether a member of its staff or an
outsider, except where by [**4] contract
it has assumed responsibility. This is
based on the ground that such physician is
an independent contractor and alone is
responsible for the exercise of
professional skill and judgment, subject to
no control by the hospital in the execution
thereof.

Sruan Circle Hospital Corp. v. Cuny. 173 Ya. 136, 3
S.E.2d 153. 158 (Va. 1939). The defendant argues that
the plaintiff's treating physicians were independent
contractors, not employees, servants, or agents of the
Hospital and consequently the Hospital cannot be held
liable for the treating physicians' negligence wder the
doctrine of respondeat superior. Therefore, if the
plaintiffs only legal theory for imputing the alleged
negligence of the physicians to the Hospital is that of
respondeat superior, the motion for summary judgment
would have to be granted. at least to the extent the
plaintiff's injuries were proximately caused by the
negligence of his treating physicians.
However, the plaintiffs theory of liability is
grounded not in the doctrine of respondelll sup~rior, b~t
rather, in the doctrine of apparent authonty. This
doctrine has a long tradition in Virginia jurisprudence.
See Neff Trailer [..5) Sales. Inc. v. Dellinger. 221 Va.
367, 269 S.E.2d 386, 388 (Va. 1980); Wright v.
Shortridge. 194 Va. 346. 7J S.E.2d 360, 364-65 (Va.
1952); Barrlach Iron & Steel Co.• Inc. v. Charleston Port
Tenninals, 143 Va. 656. 129 S.E. 687, 692 (Va. 1925):

Lysle Milling Co. v. S. W. Holt & Co.• 122 Va. 565, 95

Pagel

Wrigh4 supra, at 364 (citations omiued). Furthermore,
two sections of the American Law Institute's [**6)
Restatement of Law are premised on the doctrine.

One who employs an independent
contractor to perform services for another
which are accepted in the reasonable
belief that the services are being rendered
by the employer or by his servants, is
subject to liabUity for physical harm
caused by the negligence of the contractor
in supplying such services, to the same
extent as though the employer were
supplying them himself or by his servants.
Restatement (Second) of Torts § 429.
One who represents that another is his
servant or other agent and thereby causes
a third person justifiably to rely upon the
care or skill of such apparent agent is
subject to liability to the third person for
harm caused by the lack of care or skill of
the one appearing to be a servant or other
agent as if he were such.
Restatement (Second) of Agency§ 267.
As the defendant indicates in its Supplemental
Memorandum, the doctrine of apparent authority is
grounded in principles of estoppel. "Accordingly, ~e
party attempting to establish another's apparent authonty
must demonstrate that he relied, in good faith, on the
principal's and agent's conduct which would lead a (••7)
reasonable person to believe that a principal-agent

.. .
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relationship in fact existed." Stewart v. Midani, 525 F.
Supp. 843,851 (N.D. Ga.1981) (applying Georgia law).
Obviously, since a plaintiff must prove justifiable
reliance in order to prevail under the doctrine of apparent
authority. the doctrine does not often come into play in a
personal injury setting, for such a [*1331) plaintiff does
not usually have the opportunity to rely on the agenttortfeasor's relationship to the alleged principal. Neither
of the parties has been able to point to any Virginia case
law which applies the doctrine of apparent authority in
the context of the physician-hospital relationship.
However, a number of jurisdictions outside Virginia
which have had the opportunity to consider the issue
have been willing to invoke the doctrine in factual
settings similar to the instant action. See Brown v.
Moore, 247 F.2d 711 (3d Cir. 1957) (applying
Pennsylvania law); Stewart v. Midani. 525 F. Supp. 843
(N.D. Ga. 1981); Arthur v. SL Peters Hospital. 169 N.J.
Super. 575, 405 A.2d 443 (N.J. 1979); Mehlman v.
Powell. 281 Md. 269. 378 A.2d 1121 (Md. (1977);
Mduba v. Benedictine Hospital, [..8) 52 A.D.2d 450.
384 N.Y.S.2d 527 (Sup. CL 1976); Stanhope v. Los
Angela College of Chiropmctic, 54 CaL App. 2d 141,
128 P.2d 705 (Cal. 1942). For a thorough review of the
case law on this subject, the court invites the parties to
review Stewart v. Midani. supra, an opinion which this
court finds quite persuasive on the entire question.
Although that opinion construes Georgia common law,
this court does not believe Georgia's application of the
docuine is at significant variance with Virginia's. As the
court in Stewart said of Georgia, so can it be said of
Virginia that "the doctrine of apparent authority is deeply
rooted in this state's jurisprudence. There is nothing
andthetical about applying the estoppel rule to the
doctor-hospital relationship, • • • If a [Virginia] court
were presented with this argument, it would be necessary
to overrule or disregard a substantial number of cases to
justify the granting of summary judgment for the
hospital." Jd at 853. In short, the court rules that as a
matter of law, Virginia would permit a plaintiff to seek to
hold a hospital liable for the negligence of one of its
independent contractors under the doctrine of apparent
["*9] authority, even though such a suit is not
sustainable under a theory of respondeat superior.
In light of the above, the court will overrule the
motion for summary judgment. It is obvious from the
memoranda and supporting documentation that there are
genuine issues of material fact in dispute regarding the
extent to which the Hospital held out the treating
physicians as its agents. Recent Virginia case law has
made clear that whether an alleged principal "held out" a
third party as his agent is ultimately a question of fact for
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the jury to decide, not a matter of law for the court to
rule upon. In Neff Trailer Sales, Inc. v. Dellinger, 221
Va. 367, 269 S.E.2d 386 (Va. 1980), the Virginia
Supreme Court ruled that whether a trailer sales
company had held out its persoMel manager as having
the authority to execute an employment contract was an
issue that should have been left to a jury to decide, and
ordered a new trial because the trial judge bad
improperly viewed the question as a matter of law, and
ruled accordingly. See id. at 388. The court is mindful
that in this diversity action. "the expressions of the
Virginia courts are due great deference. If we can
discover the [**10] answer they would give to the
question, it must control ..•" Hupman v. CooA; 640 F.2d
497, 502 (4th Cir. 1981). Since the Virginia Supreme
Court has ruled that a similar issue ought to have been
left for resolution by the finder of fact. the path this court
must follow is clear.
Although there are novel aspects to the court's ruling
today, the parties to this lawsuit should not be in the dark
as to what will be required of them at trial. The critical
inquiry will focus on whether the .Hospital •held out• the
plaintiffs treating physicians as its agents or permitted
the doctors to represent to the plaintiff that they were
agents of the Hospital. There are a number of factors ·
which the fmder of fact will have to consider in making
its detennination. The fact that the plaintiff was
comatose when he was brought to the Hospital, and
remained unconscious for the next eight days, is certainly
a factor which weighs strongly against finding the
treating physicians to be agents of the Hospital under the
doctrine of apparent authority. But as the court has
already observed, that is a determination for the jury to
make. However, when the court undertakes to (•1332)
instruct the jury, 1**11) its present intention, based on
the facts and law presently known to the court, is to
adhere to the language which the Virginia Supreme
Court has used in construing the doctrine of apparent
authority, ante slip op. at p. 4.
Finally, it is plain that the plaintiffs allegations of
negligence encompass not only the treating physicians,
but the entire •medical staff". The court has viewed the
defendant's motion for summary judgment as going only
to the alleged negligence of the plaintiffs treating
physicians, not to other hospital personnel, e.g., nurses,
clerical workers, technicians, residents, and the like. The
Hospital's liability for the negligence of such nonphysician personnel would presumably flow from
principles of respondeat superior, and not from the
doctrine of apparent authority.
An appropriate Order shall this day issue.
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LEXSEE 498 S.E.ZD 408
Aletbia Simmoas, in her fiduciary c:apaeity as Personal Representative of the Estate
ofP.J. MeBride, Deceased, Appellant, v. Tuomey Regional Medical Center, Eblar
Anderson, M.D., ud Sudy T. Cooper, M.D., Defendaats, of wbieh Tuomey
Regional Medical Center Js, Respondent.·
Opinion No. 2788
COURT OF APPEALS OF SOUI'H CAROLINA

3.30 S.C. 115; 498 s.E.2d 408; 1998 S.C. App. LEXIS 17
November 4, 1997, Heard
February 2, 1998, Filed

SUBSEQUENT HISTORY: (***1)
Rehearing Denied March 19, 1998.
PRIOR HISTORY:

Appeal From Sumter County. Howard P. King,
Circuit Court Judge.

McBride, filed a medical malpractice action against
Tuomey Regional Medical Center and the doctors who
treated McBride. Simmons alleged that McBride died as
a result of the negligent diagnosis and treaunent he
received at the Tuomey emergency room. The trial court
granted Tuomey's motion for summary judgment We
reverse and remand.
(*U7) I.

DISPOSmON:

.. , . •·

....

REVERSED AND REMANDED.

LexlsNexls (TM) HEADNOTES - Core Concepts:
COUNSEL:
J. Edward Bell, III, and Eugene C. Fulton, Jr., both
of Bell & Moore, of Swnter, for appellant

Harold W. Jacobs, Jennifer J. Aldrich and Elizabeth Ann
Felder, all of Nexsen, Pruet, Jacobs & Pollard, of
Columbia, for respondent.
JUDGES: HOWELL, C.J. CURETON and HOWARD,
JJ., concur.
OPINIONBY: HOWELL
OPINION:
. (*116)
[**408) HOWELL, C.J.: Alethia
Simmons, as personal representative for her father, P.J.

On January 24, 1994, McBride was involved in an
accident while driving his moped. Upon learning of the
aecident, Siminons rushed to
scene, where she found
emergenCy serviee persoruiel attending to an injury to the
back of her father's head. McBride was taken to Toomey
where Simmons signed [***2} an admission form for
her father. The admission form contained the following
provision:

the

THE PHYSICIANS PRACI'ICING IN
THIS EMERGENCY ROOM ARE NOT
(**409) EMPLOYEES OF TUOMEY
REGIONAL
MEDICAL
CENTER.
THEY
ARE
INDEPENDENT
PHYSICIANS,
AS
ARE
ALL
PHYSICIANS PRACI'ICING IN THIS
HOSPITAL.
While in Toomey's emergency room, Dr. Cooper
and Dr. Anderson. examined McBride. Despite McBride's
confused state, the doctors decided to treat his contusions
and release him from the hospital with the instruction to
refrain from drinking alcohol. The doctors, apparently
attributing McBride's confusion to intoxication, did not
treat his head injury.
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The next day, McBride returned to Tuomey where
his head injury was diagnosed as a subdural hematoma.
Ultimately, McBride was transported to Richland
Memorial Hospital. Approximately six weeks later,
McBride died of complications from the subdural
hematoma.
When Simmons brought this suit, Tuomey moved
for summary judgment by aJJeging it was not liable
because the doctors were independent contractors.
Tuomey relied on its June 1987 contract with Coastal
Physicians Services, which set forth the procedures by
which Coastal would provide emergency 1*..31 room
physicians to Tuomey. The carefully-worded contract
referred numerous times to the physicians as
"independent contractors• and stated that Tuomey agreed
not to exercise "any control over the means, manner, or
methods by which any Physician supplied by [Coastal}
carries out his duties." The trial court accorded great
weight to the Coastal·Tuomey contract when it granted
Toomey's motion for summary judgment. Simmons
appeals, arguing the trial court 1*118) erred in granting
summary judgment on the issues of actual agency,
apparent agency, and nondelegable duty. n1

nl Although Simmons also argues Tuomey
was liable under actual and apparent agency
theories, our fmding of liability based on the
existence of a nondelegable duty renders both of
these issues moot.

II.
Traditionally, employers have avoided vicarious
liability for the torts of their employees, which agency
law imposes through the doctrine of respondeat superior,
by acting through independent contractors. Restatement
(Second) of Agency§ [...41 250 (1958). However,
"[a] person who delegates to an independent contractor
an absolute duty owed to another person remains liable
for the negligence of the independent contractor just as if
the independent contractor were an employee. • Durkin v.
Hansen, 313 S.C. 343, 347. 437 S.E.2d 550, 552 (Ct.
App. 1993) (citing 57 CJ.S. Master and Servant, § 591,
at 365 (1948)). We conclude that a hospital's duty to its
emergency room patients to provide CQmpetent medical
care has evolved into an absolute duty that is incapable
of being delegated. Consideration of the effect of public
policy in the medical care arena leads us to this
conclusion.
Originally, most hospitals were eleemosynary or
charitable organizations. Because of the public service
function of hospitals, the South Carolina Supreme Court
first noted in Lindler v. Columbia Hospital. 98 S.C. 25.

81 S.E. 512 (1914), "The true ground upon which to rest
the exemption from liability is that it would be against
public policy to hold a charitable institution [in this ease
a hospital] (•••51 responsible for the negligence of its
servants, selected with due care. • /d. at 28, 81 S.E. at
513. Justice Fraser, however, dissented, arguing, "It is a
principle of law as well as morals,
men must be just
before they are generous. There is no higher or more just
principle than that a trust fund shall remedy tbe evil itself
has done, before it attempts to remedy the evils done by
others." /d. at .35. 81 S.E. at 515.

mat

As the function of hospitals changed. South Carolina
joined other states in re-examining the prudence of
permitting institutions to evade legal liability. See Martin
C. McWilliams, Jr., Charitable Immunity Statutory
Remnants in South Carolina, 1•119] S.C. Lawyer,
Sepl-Ocl. 1996, at 28. In the seminal case of Brown v.
Anderson Coiiii(V Hospital Association, 268 S.C. 479,
234 S.E.2d 873 (1977), a widow and nine children
brought suit for the death of their husband and father.
Tragically, the deceased could not escape a fire in his
hospital room (•••6) because he was strapped to his ·
[••410) bed. /d. at 482, 234 S.E.2d at 874. The Brown
court defmed the issue as "whether the defendant, a
corporation not for profit, which has as its purpose the
maintenance and operation of a hospital, and whose
funds are derived from private donations, public agencies
and paying patients, is immune from liability for injuries
caused by the negligence and recklessness of one or
more of its employees or servants.• Id. The majority
relied on Justice Fraser's dissent in Lindler to modify the
impact of the charitable immunity doctrine on hospitals.
!d. at 485, 234 S.E.2d at 87S. The new rule held
hospitals liable provided the plaintiff could prove "the
injuries occurred because of the hospital's heedlessness
and reckless disregard of the plaintiffs rights. • /d. at 487.
234 S.E.2d at 876.
The holding in Brown remained in effect unti11981,
when the supreme court rendered its decision in Fitzer v.
YMCA, 277 S.C. 1, 282 S.E.2d 230 (1981). (••*71
Justice Ness, whose dissent in Brown argued for total
abolition of charitable immunity, 268 S.C. at 488, 234
S.E.2d at 877, succinctly stated for the majority, "The
doctrine of charitable immunity has no place in today's
society." Fitur, 277 S.C. at 4, 282 S.E.2d at 231. The
philosophical underpinnings of Justice Ness's opinion
were that the public policies which once supported the
doctrine of charitable immunity had changed over the
course of time. ld at 3, 282 S.E.2d at 231. Ness wrote,
"Public policy is a dynamic not static concept, and what
was valid in the past is not necessarily a valid policy
today. Moreover, when the reason for a declared public
policy no longer exists, we should not hesitate to abolish
it and the rules which are supported by the policy. • ld.
..

.

44

(

(

Page3

330 S.C. 115, *: 498 S.E.2d 408, **;
1998 S.C. App. LEXIS 17,

***

III.
As public policy has continually changed tort
exposure for hospitals through the years, we believe that
public policy now mandates that hospitals have a
nondelegable duty (*120] to provide 1***8) competent
emergency room services. n2 A nondelegable duty is
essentially an exception to the general rule that principals
are not liable for the torts of independent contractors.
According to Dean Prosser:
A different approach, manifested in
several of the exceptions to the general
rule of nonliability [for independent
contractors), has been to hold that the
employer's enterprise, and his relation to
the plaintiff, are such as to impose upon
him a duty which cannot be delegated to
the contractor. • . • The cases of
"nondelegable duty• ... hold the employer
liable for the negligence of the contractor,
although he has himself done everything
that could reasonably be required of him.
It is difficult to suggest any criterion
by which the non-delegable character of
such duties may be determined, other than
the conclusion of the courts that the
responsibility is so important to the
community that the employer should not
be pennitted to transfer it to another.
W. Page Keeton et a!., Prosser and Keeton on the Law of
Torts § 71, at 511 (5th ed. 1984). Following Prosser's
rationale, we believe that the operation of emergency
rooms is such an important activity to (*"9) the
community that hospitals should be liable for the
negligence of emergency room care givers.

Emergency rooms are aptly named
and vital to public safety. There exists no
other place to find immediate medical
care. The dynamics that drive paying
patients to a hospital's emergency rooms
are known well. Either a sudden injury
occurs, a child breaks his arm or an
individual suffers a heart attack, or an
existing medical (**411]
[•••to)
condition [*121) worsens, a diabetic
lapses into a coma, demanding immediate
medical attention· at the nearest
emergency room. The catch phrase in
legal nomenclature, "time is of the
essence,• takes on real meaning.
Generally, one cannot choose to pass by
the nearest emergency room, and after
arrival, it would be improvident to ~part
in hope of finding one that provides
services through employees rather than
independent contractors. The patient is
there and must rely on the services
available and agree to pay the premium
charged for those services.

Sampson v. Baptist Mem'l Hasp. Sys., 940 S. W.2d 128,
136 (Tu. Ct. App. 1996). writ granted, (Sept. 4, 1997).

Indeed, the public not only relies on the medical care
rendered by emergency rooms but also considers the
hospital as a single-entity providing all of its medical
services. A set of commentators observed,
The hospital itself has come to be
perceived as the provider of medical
services. According to this view, patients
come to the hospital to be cured, and the
doctors who practice there are the
hospital's instrumentalities, regardless of
the nature of the private
arrangements between the hospital and the
physician. Whether or not this perception
is accurate seemingly matters little when
weighed against the momentum of
changing public perception and attendant
public policy.

r•••ll]

n2 Although nondelegable duty was not

expressly mentioned in Simmons's complaint, the
issue was tried below without objection and
incorporated in the trial court's order. In addition,
Tuomey does not raise any objection to us
considering the issue in its fmal brief on appeal.
We, therefore, hold that the issue of nondelegable
duty was at a minimum tried by consent
ac;cording to Rule 15, SCRCP.
Few things are more comforting in today's society
than knowing that immediate medical care is available
around-the-clock at any hospital. As the Texas Court of
Appeals astutely observed:

Martin C. McWilliams, Jr. & Hamilton E. Russell, 111,
Hospital Liability for Torts of Independent Contractor
Physicians, 47 S.C. L Rev. 431, 473 (1 996).

In reality, public perception of the unity of hospitals
and their emergency rooms is very accurate. Outside of a
narrow exception, n3 state hospital accreditation
regulations require all hospitals to maintain a perpetually
open emergency room. 24A S.C. Code Ann. Regs. 61-16
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§ 613 (1992). Section 613.1 of the South Carolina
Department of Health and Environmental Control's
regulation entitled Minimum Standards for Licensing
Hospitals and Institutional General Infmnaries states:

(*122)
Each hospital shall provide
emergency services which include lifesaving procedures when life is in
jeopardy....
A. Equipment and services shall be
provided
to
render
emergency
resuscitative and life-support procedures
pending transfer of the critically ill or
injured [... 12) to other hospitals. A
minimum capacity shall be established
and equipment provided to perform
procedures such as hemostasis, therapy of
traumatic shock, maintenance of airway
and cardiopulmonary resuscitation.

B. Basic services, such as x-ray and
routine laboratory services, shall be
maintained and personnel available for
call.

C. A licensed physician shall be available
and on call at all times. A registered nurse
and ancillary personnel trained in
emergency procedures shall be on duty
within the hospital who are available 24
hours a day subject to call to assist in
providing emergency services.
Id.; cf. Durkin. 313 S.C. at J49; 437 S.E.2d at 553
(holding that specific duties imposed by the South
Carolina Residential Landlord and Tenant Act and a
rental agreement created a nondelegable duty for
landlords).
n3 A hospital is exempt from operating an
emergency room when all the hospitals in a
subdivision plan to designate a specific hospital
as the provider of emergency medical services.
24A S.C. Code Ann. Regs. 61-16 § 613.6 (1992).
[•••13)
The change in public reliance and public
perceptions, as well as the regulations imposed on
hospitals, has created an absolute duty for hospitals to
provide competent medical care in their emergency
rooms. Briefly stated, "The hospital has lost its perch as
an institution functioning in the public interest and
therefore deserving of support in the form of insulation

from liability." McWilliams & Russell, 47 S.C. L Rev. at·
473. Hospitals have contributed to the shift in public
perception through commercial advertisements. By
actively soliciting business, hospitals have effectively
removed themselves from the sterile world of altruistic
agencies. The Alaska Supreme Court, the first American
court to recognize a nondelegable duty in the hospital
context, wrote, "Not only is [finding a nondelegable
duty) consonant with the public perception of the
hospital as a multifaceted (**412) health care facility
responsible for the quality of medical care and treatment
rendered, it also treats tort liability in the medical arena
in a manner that is consistent with the commercialization
of American medicine. • Jackson v. Power, 743 P.2d
1376, 1385 (Aia.sl:a 1987); (***14) see also (•123)
Kenneth S. Abraham & Paul C. Weiler, Enterprise
Medical Liability and the Evolution of the American
Health Care System,108 H(lT'II. L Rev. 381 (1994).
Tuomey responds to Simmons's nondelegable duty
argument with a curt one-sentence statement that

Strickland v. Madden. 323 S.C. 63, 448 S.E.2d 581 (Ct.
App. 1994), does not impose the doctrine of corporate
negligence on hospitals. Tuomey misconstrues
Simmons's argument and misstates the rule in Strickland.
First, Strickland deals with corporate negligence in
the context of a hospital's duty to monitor the
competency of its staff physicians. /d. at 71. 448 S.E.2d
at 586. Corporate negligence, which literally means
holding a corporation liable for its negligent acts, is a
form of direct liability. See McWilliams &. Russell, 47
S.C. L. Rev. at 468. On the other hand, Simmons's
argument and our holding deal with the traditional use of
the term nondelegable duty. The difference [•••15)
between direct liability and a nondelegable duty is subtle
but important.
The real effect of finding a duty to be
nondelegable is to render not the duty, but
the liability, not delegable; the person
subject to a nondelegable duty is certainly
free to delegate the duty, but wlll be liable
to third parties for any negligence of the
delegatee, regardless of any fault on the
part of the delegator.

Corporate negligence is sometimes
described in terms of nondelegable duties.
Unfortunately, insufficient discipline is
exercised by courts and commentators in
the use of the tenn. The term
nondelegable duty has traditionally been
used to describe a fonn of vicarious
liability on the part of the delegating party
regardless of any fault on its part. In

(
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recent hospital cases, however, the term is
used much more loosely to apply to cases
in which hospitals are held liable only
when they can be shown to have been
negligent, and when their negligence can
be shown to have had a causal
relationship to the plaintiff's injury.
47 S. C L Rev. at 452, 468. The plaintiff in Strickland
was auempting to prove the hospital was negligent by
not (...16] adequately monitoring the staff privileges of
its doctors. In this case, however, the hospital does not
actually have to be negligent of anything [*124)
because the nondelegable duty makes the hospital
vicariously liable for the negligence of emergency room
doctors, irrespective of any fault by the hospital.

Second, Strickland is not dispositive of the corporate
negligence issue in South Carolina. The most definitive
statement Strickland makes about corporate negligence
is, n Assuming South Carolina would lilcewise recognize
the doctrine of corporate negligence, its application
would nonetheless require a standard of care to be
eslablished, for example, pursuant to national hospital
accreditation requirements or the hospital's own bylaws. •
323 S.C at 72. 448 S.E.2d at 586. The court then found
that the plaintiff did not establish the requisite standard
of care. Thus, Tuomey's conclusion that Strickland does
not impose the doctrine of corporate negligence on
hospitals is an assumption which is not supported by the
language of the case.
Given the cumulative public policies surrounding
the operation (••17] of emergency rooms and the legal
requ~rement that hospitals provide emergency services,
we firmly believe that hospitals must be accountable in

tort for the actions of care givers working in their
emergency rooms. Accordingly, we agree with the New
York court which wrote:
In this Court's opinion it is public policy,
and not traditional rules of the law of
agency or the law of torts, which should
underlie the decision to hold hospitals
liable for malpractice which occurs in
their emergency rooms. In this regard the
observation of former UNITED STATES
SUPREME COURT JUSTICE OUVER
WENDELL HOLMES is apt: "The true
grounds of decision are consideration of
[**413] policy and of social advantage,
and it is vain to suppose that solutions can
be attained merely by logic and the
general propositions of law which nobody
disputes. Propositions as to public policy
rarely are unanimously accepted, and still
more rarely, if ever, are capable of
unanswerable proof."
Martell v. SL Charles Hosp.• 137 MJSc. 2d 980. 52J
N. Y.s.2d 342. 352 (N.Y. Sup. CL 1987). Thus, we hold
that hospitals have a nondelegable duty (._18) to

render competent service to the patients of their
emergency rooms.
1•125) Therefore, we reverse the triaJ court's grant
of summary judgment and remand the case for funher
proceedings.

REVERSED AND REMANDED.
CURETON and HOWARD, JJ., eooeur.
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OPINION:

(*577) (**444) This is a medical malpractice case
in which the defendant hospital has moved for summary
judgment. Essentially, the hospital argues that whatever
negligence existed was that of the physicians involved
and since they were independent contractors, it is entitled
to a dismissal as a matter of law. Plaintiff asserts that the
doctors' contractual status is still a factual question and
that, in any event, the hospital held the doctors out as its
employees and it would therefore be responsible under
the doctrine of apparent authority. nl

nl The written opmaon represents an
expansion of an oral opinion rendered at the time
of argument.
The material facts are not in dispute and may be
summarized as follows: Following an injury to his left
wrist on February 6, 1976, plaintiff sought treatment at
the emergency room (~) of St Peters Hospital in
New Brunswick. After being examined he was sent to
the radiology department where his (*578] wrist was xrayed. At that point he was advised that no fractures
existed and was released. As a result of continuing pain
and swelling over a period of months. however, plaintiff
sought the services of another physician, whereupon it
was discovered that be had sustained a fracture of the
navicular bone. This suit ensued. Submiued with this
motion is an affidavit by a representative of the hospital
stating that the physicians involved were independent
contractors. In support of that conclusion it is noted that
no deductions for withholding or Social Security taxes
were made from the payment they received. AlthOIJSb
no responsive affidavit was submitted, copies of the
reports from the emergency room and the radiology
department were supplied along with a copy of the
hospital bill. AIJ contain the logo of the hospital and
there is no indication which would identify the
physicians as being part of any independent group, as the
hospital had claimed.

Contrary to the position taken by the hospital, it is
clear that while the absence of deductions may have
1***3) some probative (**4451 value on the issue of
whether an employer-employee status existed, •neither
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lbe making nor the failure to make such deductions is
dispositive of an issue of this type. • Dee v. Excel Wood
Products Co., 86 N.J. Super. 453, 457 (App. Div. 1965).
In determining employment status in New Jersey, it is
the "degree of control" which is critical. When applying
that test several factors may be considered, including the
type of occupation, the skill required, the method of
payment, who supplies the tools, etc. Miklos v. Liberty
Coada Co., 48 NJ. Super. 591, 602 (A.pp. Div. 1958);
see also, Pelliccioni v. Schuyler Packing Co., 140 N.J.
Super. 190. 199 (l.pp. Div. 1976); Dee v. Excel Wood
Protbu:ts Co., Inc., supru, and Restatement, Agency, §
220 (1933). Although it may be that the movant can
develop proofs sufficient to favorably resolve this
question, it nevertheless becomes moot for purposes of
this opinion in (*579) view of the determination being
made here on the issue of apparent authority. n2

physician or surgeon who practices his
profession as an independent agent, and,
where a patient employs a physician or
surgeon not in the employ of the hospital,
the hospital is not liable for his
negligence. [at 306: 41 C.J.S. Hospit413 §
8 at346].

n3 Although there is an exception to this
general rule in cases where the work delegated is
"inherently dangerous. R /Jonch 1/, Dei/Q
Inspection Services, supru, and although the
taking of x-rays involves some degree of danger,
it would appear that such work is not dangerous
in and of itself if performed properly, and thus it
is doubtful whether this activity would fall within
the exception. Cf. A.raujo v. N.J. Nolural Gas
Co., 62 N.J. Super. 88 (A.pp. Div. 1960), certif.
den. 33 N.J. 328 (1960)•

n2 At the time of oral argument and
.subsequent 1hereto defendant hospital was given
the opportunity to submit additional facts on this
issue but declined to do so.

Here, however, the exception is clearly
inapplicable since the negligence complained of
has nothing to do with the danger of x-rays.

....4)

By invoking the doctrine of apparent authority
plaintiff suggests that regardless of the employment
statUs of the physicians, the hospital should nevertheless
be held responsible for their conduct. having held them
out to the public as their employees. Although this
concept is well recognized within the law of agency,
research reveals no New Jersey cases where it has been
applied to establish liability upon hospitals for the
negligence of its independent physicians. Normally, a
principal is responsible for the actions of an agent who is
acting within the scope of his authority. Wright v. Globe
Porcelain Co., 72 N.J. Super. 414, 418 (A.pp. Dill. 1962).
However, where one engages the services of an
independent contractor, that person is generally not liable
for the latter's negligent acts. Majestic Realty A.uociata,
Inc. v. Toti ContnJcting Co., 30 N.J. 425. 430 (1959);
Donch v. De/tQ Inspection Services, Inc., 165 N.J. Super.
567, 570 (Law Div. 1979). n3 The general rule of
immunizing persons from vicarious liability for the
negligent acts of independent contractors has been
applied equally to hospitals. Judge Greenberg outlined
this principle in Corleto [•••sJ v. Shore Memorial
Hospi/41. 138 N.J. Super. 302 (Law Div. 1975):
1*580] Liability of a private hospital
for the negligent acts of the members of
its professional staff must be predicated
on the doctrine of reapondeat superior.
Accordingly, a private hospital is not
responsible for any default on the part of a

(~)

Contrary to the defendant hospital's suggestion,
however, Corleto cannot be read as having resolved the
question now being considered. The issue raised there
dealt with the liability of a hospital where it could be
shown that it was negligent in failing to supervise and/or
remove an incompetent doctor. The court never
considered the doctrine of apparent authority, nor did it
have to.

Since it bas been assumed for purposes of this
argument that the physicians here were independent
contractors, the general rules outlined above make it
clear that the hospital would normally not be responsible
("446) for their wrongdoing. How, then, does the
doctrine of apparent authority affect that conclusion, if at
all? Apparent authority. or what is sometimes referred to
as the "holding out• theory, bas its origins as part of the
law of agency. It imposes liability, not as the result of
the reality of a contractual relationship but rather because
of the actions of a principal or an employer in somehow
misleading the public into believing that the relationship
or the authority exists. The concept is essentially one of
estoppel and has been explained in this manner:

* * • [•"'7)

[T]he principal is bound by

the acts of his agent with the apparent

authority which he knowingly permits the
agent to assume, or which he holds the
agent out to the public as possessing. The
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question in every case • • * is whether the
principal has by his voluntary act placed
the agent in such a sitUation that a person
of ordinary prudence, conversant with
business usages and the nature of the
particular business, is justified in
preswning that such agent has authority to
perform the particular act in question; * *
Hudson & C., Loan Ass~. Inc. v.
Horowytz, 116 N.J.L. 605, 608 (Sup. Ct.
1936)/

*· [

(*581) Generally, the doctrine presupposes the
existence of a principal-agent relationship, ibid, and of
course, when dealing with an independent contractor, no
such relationship exists. However, this relationship is
not necessary to the application of the doctrine. Nor is
the concept confined to the field of contracts. Hill v.
Newmon. 126 N.J. Super. 557 (App. Div. 1973), certif.
den. 64 N.J. 508 (1974). In Hill the vendor of certain
furniture was held liable for the negligent acts of an
independent contractor which it had sent to the buyer's
[***8} home to make repairs. Plaintiff, who was injured
as a result of that negligence, was not aware of the
repainnan's independent contractor status. The court
found that the evidence supported the view that the seller
had held out the repairman as its own employee. In so
ruling the court quoted with approval § 429 of the
Restatement. Torts 2d (1964):
One who employs an independent
contractor to perform services for another
which are accepted in the reasonable
belief that the services are being rendered
by the employer or by his servants, is
subject to liability for physical harm
caused by the negligence of the contractor
in supplying such services, to the same
extent as though the employer were
supplying them himself or by his servants.
[at 5621
Given the holding in Hill and despite the general
rule dealing with independent contractors, there does not
appear to be any rational basis for excluding the concept
of apparent authority from the field of hospital liability.
In those cases where it can be shown that a hospital, by
its actions, has held out a particular physician as its agent·
and/or employee and that a patient has accepted
treatment from that physician [***9) in the reasonable
belief that it is being rendered in behalf of the hospital,
then the hospital will be liable for the physician's
negligence. n4 Although this position appears to be one
of first [*582) impression in this State, it is a view that
has been followed elsewhere. Mduba v. Benedictine
Hospital, 52 A.D. 2d 450, 384 N. Y.S. 2d 527, 529 (App.
Div. 1976), Brown v. Moore, 247 F. 2d 711, 719 (3 Cir.

1957); Mehlman v. Powel~ 281 Md. 269, 378 A. 2d
1121, 1124 (Ct. App. 1977); Stanhope v. Los Angeles
College ofChiropraclic, 54 CaL App. 2d 141, 128 P. 2d
705, 708 (CaL D. Ct. App. 1942). Cf. Vanaman v.
Milford Memorial Hasp., Inc., 262 A. 2d 263 (Del.
Super. 1970), where the court acknowledges the "holding
out• theory but concludes that the facts there did not
support such a conclusion.

n4 This conclusion relates to liability of a
hospital to its patient. As to the rights of the
hospital vis a vis the physician, both contractual
and common law indemnity would presumably
still apply.

[...10]
In Mduba v. Benedictine Hospita~ supra, for
example, the New York Appellate Division held a
hospital to be vicariously liable for the negligence of an
emergency room (••447] doctor in failing to administer
a blood transfusion. Although the court ruled that the
physician was an employee, it did not rest its decision on
that ground but rather held the hospital responsible on
the theory that it had held out the physician as its agent.
As in Hill v. Newman. supra, the court relied on § 429 of
Restatement, Torts 2d. It also made this observation:
Patients entering the hospital through
the Emergency Room, could properly
asswne that the treating doctors and staff
of the hospital were acting .on behalf of
the hospital. Such patients are not bound
by secret limitations as are contained in a
private contract between the hospital and
the doctor.*** [ 384 N.Y.S. 2d at 529;
citations omitted}
Similarly, in Brown v. Moore, supra, the United
States Court of Appeals (applying Pennsylvania law)
held it to be a jury question as to whether a sanitarium
had "beld out" a neuropsychiatrist as its employee so as
to render it liable for his negligence. In so [***11]
holding the court concluded that although the doctor may
be considered an independent contractor in his relations
with the principals of the sanitarium, (*583] he could
nevertheless be classified as an "employee" in his
relations with a patienL n5 247 F. 2d at 720.
n5 Although the court expressed serious
doubts as to whether a physician who was also
the sanitariwn's medical director would be
considered an independent contractor, it chose to
rest its decision on the "holding out" theory. 1d.
at 719. See 719-721 with respect to the various
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items of evidence considered to be detenninative
on this issue.
The logic of these cases is persuasive, particularly
when examined in tenns of what may be viewed as the
reasonable expectations n6 of the public. This court may
take judicial notice n7 that generally people who seek
medical help through the emergency room facilities of
modern-day hospitals are unaware of the status of the
various professionals working there. Absent a situation
where the patient 1*..12] is directed by his own
physician n8 or where the patient makes an independent
selection as to which physicians he will use while there
it is the reputation of the hospital itself upon which h~
would rely. Also, unless the patient is in some manner
put on notice of the independent status of the
professionals with whom it might be expected to come
into contact, it would be natural for him to asswne that
these people are employees of the hospital. In applying
these concepts to the factual setting of this case, there is
at least a pennissible inference that the hospital held out
these physicians as its employees. It is significant that
the only evidence produced on the issue of "notice" (the
reports and the bill) support plaintiff's conclusion that the
physicians involved did not possess any independent
status. At the very least, a factual question is presented.

n6 The "reasonable expectations" concept is
one that is frequently utilized in the field of
insuranCe law to hold carriers liable for coverage
despite the absence of contractual responsibility.
Kievit v. Loyal Protect. Life Ins. Co., 34 N.J. 475,
488 (1961). [*..13)
.

n7 SeeEvid. R. 9(2)(d).
n8 Vanaman v. Milford Memorial Hospital.
Inc., supra at 265.

. 1*584) In swnmary, based on the proofs submitted,
th1s court cannot conclude as a matter of law that
defendant hospital has established the independent
contractor status of the physicians involved. Regardless
of what conclusion may be reached on that issue,
however, it is the opinion of this court that there are facts
here which permit the inference that the hospital held
these physicians out as its employees. Absent notice to
the contrary, therefore, plaintiff had the right to assume
that the treatment received was being rendered through
hospital employees and that any negligence associated
with that treatment would render the hospital
responsible. Defendant's motion for summary judgment
is accordingly denied.
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Judgment reversed and cause remanded.

LexJsNexis (TM) HEADNOTES • Core Concepts:
HEAD NOTES:
Malpractice ~- Physicians and surgeons - HospitJJI.s
-- Emergency room operated by third person pursuant to
agreement -- HospitJJI cannot contractual{y insulate itself
from liability, when •• Agency - HospitJJI estopped to
deny physicians on duty are its agents. when.
SYLLABUS:
I. Where a hospital emergency room was operated
by a third party pursuant to an agreement between the
hospital and the third party, and appellant presented
supporting documentary evidence in her negligence
action which created issues of material fact as to whether
appellant relied upon the appearance of the physician as
an agent of the hospital; whether the hospital controlled
the physician providing care in the emergency room; and
whether the hospital had an independent duty to monitor

the care offered in the emergency room, the granting of a
motion for sununary judgment was improper.
2. A full-service hospital cannot contractually
insulate itself from liability for acts of medical
malpractice [***Z) committed in its emergency room by
entering into an agreement with a third party whereby the
third party is to operate the emergency room. An
emergency room is an integrally related part of a fullservice hospital.
3. When an institution purporting to be a fullservice hospital makes emergency room treatment
available to serve the public, the hospital will be
estopped to deny that the physicians and other medical
personnel on duty providing treatment are its agents.
Regardless of any contractual arrangements with socalled independent contractors, the hospital will be liable
to the injured patient for acts of maJpractice committed
.in its emergency room, assuming proximate cause and
damage are present.
COUNSEL:

Sweeney, Mahon & Vlad Co.. LP.A., and Mr.
Robert E. Sweeney, for appellant.
Messrs. Weston, Hurd, Fallon, Paisley & Howley
and Mr. Patricl: J. Murphy, for appellees.
JUDGES:

KRENZLER, PJ. PRYATEL and DAY,JJ., concur.
OPINIONBY:
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KRENZLER
OPINION:
[*6Z] ["1188] Plaintiff-appellant, Liisa Hannola,
brought this action as executrix of the estate of her late
husband, Paavo Hannola. against defendants-appellees
Lakewood Hospital and the city of Lakewood, which
(...3) may hereinafter be referred to as Lakewood
Hospital; Milton J. MacKay, M.D.; and the West Shore
Medical Care Foundation, Inc.
Liisa Hannola alleged that her husband died as a
result of medical malpractice committed by appellees
Lakewood Hospital and the city of Lakewood, Dr.
MacKay, and West Shore Medical Care Foundation in
the treatment provided Paavo Hannola in the Lakewood
Hospital emergency room.
Appellees Lakewood Hospital and the city of
Lakewood asserted that any acts of malpractice
committed were the acts of independent conlraetors in
that the emergency room of Lakewood Hospital was
operated by West Shore Medical Care Foundation under
contract with the hospital.
In a motion for summary judgment, appellee
Lakewood Hospital restated this argument and indicated
that the hospital does not practice medicine and did not
undertake to treat Paavo Hannola. Appellees argued that
physicians practice medicine; that the hospital did not
control and had no right to control the care and treatment
provided to Paavo Hannola by Dr. MacKay; and that Dr.
MacKay and West Shore Medical Care Foundation,
which hired the physicians for the hospital emergency
room, were independent contractors (*"4) for whose
acts the hospital was not liable. The hospital and city
attached the affidavit of Duane Homing, Administrator
of Lakewood Hospital, in support of this motion.
Appellant opposed the motion upon the grounds that
there were genuine factual issues as to whether the
hospital had the right to control Dr. MacKay and West
Shore Medical Care Foundation, and as to whether
appellant and her late husband were induced to rely upon
the appearance that Dr. MacKay was an agent of
Lakewood Hospital. In support of her arguments,
appellant attached a copy of the contract between
Lakewood Hospital and West Shore Medical Care
Foundation and her own affidavit.
[*63] The trial court granted the appellees' motion
for summary judgment as to Lakewood [**1189)
Hospital and the city of Lakewood. Pursuant to Civ. R.
54(8), the court found no just reason for delay and
entered final judgments in favor of these two defendants.

Appellant appeals this decision and asserts as her
assignment of error that the trial court erred in granting
summary judgment. Within this single assignment of
error, appellant raises the following issues for our
consideration:

"1. The trial court erred in l•••sJ granting
defendants' motion for summary judgment, where there
was a clear, genuine issue of material fact as to whether
defendants-appellees controlled or had the right to
control defendants, Dr. Milton MacKay and the West
Shore Medical Care Foundation, and where there was a
clear issue as to the hospital's independent duty to
appellant to prevent physician's malpractice.

•n. The trial court erred in granting defendan1s'
motion for summary judgment, where there was a clear,
genuine issue of material fact as to whether appellant and
the decedent were induced to rely upon the appearance
that Dr. MacKay was an agent of Lakewood Hospital. •
The essential question for our consideration is
whether a hospital may insulate itself by contractual
arrangement from liability for acts of medical
malpractice committed in an emergency room upon its
premises.
We shall first consider appellant's second issue
within ber one assignment of error.
Civ. R. 56(C) requires that evidence shall be
co~ most strongly in favor of the party against

whom a motion for summary judgment is made. With
that requirement in mind, we note that the affidavit of
appellant Liisa Hannola indicates that she had (*..6]
knowledge of the reputation of Lakewood Hospital as an
institution providing medical care of the highest quality;
that she and her late husband sought treatment at
Lakewood Hospital's emergency room because of
Lakewood Hospital's reputation for the highest quality of
medical care and particularly for the highest quality of
emergency room care; and that she was induced to seek
care from Dr. MacKay in the emergency room relying
upon the reputation of Lakewood Hospital and the
appearance in the emergency room that Dr. MacKay was
an employee of the hospital.
[*64] On the other hand, Lakewood Hospital had .
an agreement with West Shore Medical Care Foundation
whereby the Foundation hired physicians and provided
all the services of physicians for the emergency room of
the hospital. The agreement also contained a provision
that the hospital shall not be liable for injury or damages
to any person by reason of any acts or omissions of
physicians employed by the Foundation. We shall
consider the agreement in more detail below. The
Foundation billed patients directly for professional
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services rendered by physicians employed by the
Foundation.

differently with knowledge that there was no actual
agency. Here, we are faced with the situation of injured
or ill patients in need of emergency medical treatment.
Realistically, a person has no meaningful choice under
the circumstances. He needs treatment and will tum to
his local hospital to provide it regardless of prior notice
that the physicians are independent contractors. The
patient thinks. of "Lakewood Hospital" in his time of
need, not the West Shore Medical Care Foundation.

In the case of Rubbo v.. The Hughes (*"1)
Provision Co. (1941), 138 Ohio St. 178, the Ohio
Supreme Court held as follows at paragraph one of the
syllabus:
"Where the proprietor of a provision market
advertises an article for sale in his market and a
purchaser, in reliance that he was buying from such
proprietor and without knowledge to the contrary, buys
such advertised article at a counter in the market which
the proprietor had leased to another, which counter was
the only place in the market where the article in question
was to be found, the doctrine of agency by estoppel
applies, and in an action against such proprietor for
injuries resulting from such sale, the proprietor will not
be heard to deny that the lessee of the counter space was
proprietor's agent."

Further, sound public policy demands that the fullservice hospital not be permitted to contractually insulate
itself from liability for acts of medical malpractice

committed in its emergency room. First, the emergency
room is an integrally related part of the full-service
hospital. The hospital may not pretend that this essential
element of its public service treatment facilities is a
separate entity. Moreover, the nature of the situation
when people tum to the hospital and its emergency room
facilities for treatment is one fraught with crisis. People
are often highly emotional. There is (...10) frequently
no time to choose. Indeed, time is of the essence. The
chances of going elsewhere for treatment are remote.
Given the relationship of the emergency room to the fullservice hospital and the crisis circumstances under which
people seek emergency treatment, public policy requires
that the hospital not be able to artifiCially screen itself
from liability for malpractice in the emergency room.

The Ohio Supreme Court further explained the
doctrine of agency by estoppel in the case of Johnson v..
The Wagner Provision Co. (1943), 141 Ohio St. 584, at
paragraph four of the syllabus:

•The doctrine of agency by estoppel, as it might be
invoked by a plaintiff in a tort action, rests upon the
theory that one has been led to rely upon the appearance
of agency to his detriment. It is not applicable where
there is no showing of induced reliance upon [***8] an
ostensible agency."

Therefore, we hold that when an institution
purporting to be a full-service hospital makes emergency
room treatment (*66) available to serve the public, the
hospital will be estopped to deny that the physicians and
other medical personnel on duty providing treatment are
its agents. Regardless of any _contractual arrangements
with so-called independent contractors, the hospital will
be liable to the injured patient for the acts of malpractice
committed in its emergency room, assuming proximate
cause and damage are present.

(**1190) Lakewood Hospital held itself out as a
full-service hospital. As a full-service hospital, its
facilities included emergency room facilities. The public
was not aware, nor was it effectively told, that the
hospital's emergency room facilities were operated by an
independent contractor and that the emergency room was
no longer considered part of Lakewood Hospital.
By calling itself a •hospital" and by being a fullservice [•65) hospital including an emergency room as
part of its facilities, an institution makes a special
statement to the public when it opens its emergency
room to provide emergency care for people. In essence,
an agency by estoppel is established by creating an
effect: that is, the appearance that the hospital's agents,
not independent contractors, will provide medical care ';<>
those who enter the hospital. The patient relies upon this
as a fact and he believes he is entering a full-service
hospital.

This analysis is consistent with what the public
expects when it goes for emergency treatment at a
hospital. As stated in the Note, Independent Duty of a
Hospital to ·Prevent Physicians' Malpractice, 15 Ariz. L.
Rev. 953, 967 (1973):
"The image of modem [***111 hospitals as centers
of medical practice of the highest quality is
understandably cultivated by the hospitals themselves.
Nonprofit hospitals do not, of course, advertise as such.
But they do maintain a high degree of 'visibility' in the
community through fund-raising campaigns, community
relations programs, public service programs. press
releases and the like, all presenting the hospital as a
unified institution vital to community health, rather than
as a mere physical shell in which private physicians
practice their profession.

The agency by estoppel created by the institution
purporting to be a hospital is somewhat different than the
narrow definition provided by Rubbo, supra. In that case,
public advertisements disclaiming agency might have
(*"9) insulated the unwilling principals. The people
who relied on the ostensible agency might have acted
·~

,·
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"***
"The public, however, has been led to accept its
image of the hospital as the correct 1**1191] one; it
relies on this image in its willingness to make use of
hospital facilities. Public outrage, and possibly even an
effect on admissions at a typical hospital, would surely
follow a public announcement by the hospital that it
regards all staff doctors as completely independent
professionals, conducts no supervision of their
perfonnance and takes no interest in their competence.
The public assumes, correctly or not, that the hospital
exerts some m~re of control over the medical
activities taking place there."

"Under the doctrine of respondeat superior a
municipal corporation is liable to a party injured by the
negligence of an employee of a hospital owned by the
municipality."
The issue in the instant case then is whether Dr.
MacKay and West Shore Medical Care Foundation are
"employees• of the hospital justifying the application of
the doctrine of respondeat superior such that the hospital
may be liable for their negligent acts. In the case of
Councell v.. Douglas (1955).163 Ohio St. 292. the Ohio
Supreme Court held that control was the essential
(...14) element to justify liability for the master in a
master-servant relationship in the first three paragraphs
of the syllabus:

In the instant case, appellant l***ll) took her
husband to the emergency room of Lakewood Hospital
for emergency treatment, relying upon the fact that this
was an institution holding itself out as a hospital and
relying upon the excellent reputation of the hospital.
Appellant did not choose to go to West Shore Medical
Care Foundation. Under the circumstances. appellees are
estopped to deny that Dr. MacKay, who treated the
husband in the hospital emergency room, was an agent of
the hospital.

[*67) For the above reasons, appellant's second
issue within her single assignment of error is well taken.
The trial court did err in dismissing the case against
appellees by granting summary judgment whe~ there
were issues of material fact as to whether appellant relied
upon Dr. MacKay's appearance as an agent of the
hospital.
Two other grounds asserted as part of appellant's
assignment of et:ror include the issue of whether
appellees could control Dr. MacKay and the West Shore
Medical Care Foundation, and whether the hospital had
an independent duty to prevent the physician's alleged
malpractice. Appellant argues that there were issues of
fact as to the control question and a aclear issue" as to the
hospital's independent (***13)
duty to prevent
physicians' malpractice.
In the case of Klema v.. St. Elizabeth's Hospital of
Youngstown (1960), 170 Ohio SL 519, the Ohio Supreme
Court held as follows at paragraph two of the syllabus:

•A corporation not for profit, which has as its
purpose the maintenance and operation of a hospital, is,
under the doctrine of respondeat superior, liable for the
negligent acts of its employees, irrespective of whether
those acts are administrative or medical."
The Ohio Supreme Court further stated in the case
of Sears v.. Cincinnati (1972), 31 Ohio St. 2d 157, at
paragraph three of the syllabus:

.

·•. ,

'

"The relationship of principal and agent or master
and servant is distinguished from the relationship of
employer and independent contractor by the following
test: Did the employer retain control of, or the right to
control. the mode 1*68) and manner of doing the work
contracted for? If he did, the relationship is that of
principal and agent or master and servant If he did not
but is interested merely in the ultimate result to be
accomplished, the relationship is that of employer and
independent contractor.

"The rule of respondeat superior only arises out of
the relationship of superior and subordinate and ceases
when Chat relationship ceases to exist; and the reason of
it is to be traced to the power of control and direction,
which the superior has a right to exercise, and which, for
the safety of others, he is bound to exercise, over the acts
of his subordinates. (Paragraph four of the syllabus of
Clark v.. Fry, 8 Ohio St.. 358, approved and followed.)
" [..1191)

Where one employs another to do

certain work for him, the mere right [***15) reserved by
the employer to direct as to the quantity of work to be

done, or the condition of the work when completed, is
not a right to control the mode or manner of doing the
work so as to justify the conclusion that the relationship
between the employer and the contractor is either that of
principal and agent or master and servanL (Paragraph
four of the syllabus in Hughes v.. Railwa)l Co., 39 Ohio
St., 461, approved and followed.)"
In the instant case, appellees essentially argue for a ·
narrow interpretation of control as being control of
diagnosis and treatnlent of patients. The implication of
appellant's arguments is a broader interpretation of
control as being the control of personnel and patient care
policy.
While the hospital administrator, Duane
Homing, denied that the hospital had a right of control
over Dr. MacKay, appellant points to the agreement
between the hospital and the West Shore Medical Care
Foundation to indicate that there was at least enough
control to create a material issue of fact to survive a
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motion for summary judgment. Our analysis of this
agreement leads us to agree with appellant.
In the agreement between the hospital and West
Shore Medical [***16) Care Foundation, there is one
very significant provision which indicates that the
hospital did have the right to control the mode and
manner of the work done in the emergency room.
Paragraph No. 7 of the agreement requires that
physicians employed by the West Shore Medical Care
Foundation must apply for and obtain appointment as
members of the (*69) Medical Staff of Lakewood
Hospital and that the staff privileges of West Shore
Medical Care Foundation physicians may be revoked for
cause upon recommendation of the Medical Staff of the
hospital. subject to the appeals procedure in the By-laws
of the Medical Staff. This borders on giving the hospital
the power to dismiss the physicians, much as an
employer has the right to fire an employee.
Moreover, paragraph No. 19 of the agreement
indicates that matters of policy regarding patient care
may be established by the Board of Trustees of the West
Shore Medical Care Foundation with the approval of the
Executive Committee of the Medical Staff, the
Administration and the Board of Trustees of the
Hospital.
By presenting the above provisions of the
agreement, appellant did present enough facts to raise an
issue as to whether Dr. [***171 MacKay was under the
control of the hospital to justify the imposition of
liability upon the hospital under the doctrine of
respondeat superior.
Finally, appellant has raised the issue of the
hospital's independent duty to prevent a physician's
malpractice. A hospital clearly does have a duty to
prevent a physician's malpractice at least to the extent
that it establishes procedures for the granting of staff
privileges and for the review of these privileges. Purcell
v.. Zimbelman (1972), 18 Ariz. App. 75. 500 P. 2d 335;
Mitchell County Hospital Authority v.. Joiner (1972),
229 Ga. 140. 189 S.E. 2d 412. Given the unique nature
of an emergency room and the public's lack of
meaningful choice in a dire medical emergency, a
hospital may well have a more specific and precise
independent duty in the emergency room than in other
parts of the hospital to monitor the treatment procedures
and medical care provided patients. Where, as here,
appellant asserts that the hospital was negligent in the
care provided in its emergency room to Paavo Hannola,
we believe that there are issues of material fact to be
resolved as to whether the hospital breached its higher
independent [***18} duty of monitoring the patient care
offered in its emergency room. On the issues of control
and the hospital's independent duty to control physicians'

malpractice, appellant's assignment of error is well taken.

n2
n2 Appellees are contending that whenever a
hospital emergency room is operated by an
independent contractor, the hospital is not liable
for the negligence of the independent contractor's
employees as a matter of law. Appellees rely on
the case of Cooper v.. Sisters of Charity (1971),
27 Ohio St. 2d 242.
In Cooper, the Emergency Professional
Sen·ice Group, a third party, entered into an
agreement with the Good Samaritan Hospital to ·
run the emergency room of the hospital. Dr.
Hansen, an employee of the Emergency
Professional Service Group, treated plaintiff's son
and the boy died. Plaintiff brought an action
against the Sisters of Charity of Cincinnati, Inc.,
which operated the hospital; the Emergency
Professional Service Group; Richard Weber, that
group's co-director; and Dr. Hansen. At the close
of plaintiff's case, the trial court granted
defendants' motion for a directed verdict. The
Supreme Court affinned the directed verdict on
the basis that the evidence was insufficient to
make a jury question of proximate cause for
detennining negligence. In addition, in dicta, the
Supreme Court said that if Hansen had been
negligent, the Sisters of Charity, the operators of
the hospital, would not have been liable because
Hansen was not under the control of the hospital;·
the mere practice of medicine in a hospital does
not create an agency by estoppel: and induced
reliance was not shown by plaintiff.
In contrast, the instant case comes to us on
the granting of a pretrial motion for summary
judgment. Here. there remain significant issues of
fact to be determined on the questions of control,
induced reliance and the hospital's independent
duty of care. Thus, swnmary judsment was
improperly granted.
Further, the Cooper court did not consider
the public policy issues that we are considering in
the instant case. These public policy issues
include the hospital's special independent duty in
the emergency room on its premises and the
problem of the full-service hospital and patients'
induced reliance on the reputation of the hospital
with an emergency room on the premises. Of
course, we fully agree that the mere practice of
medicine by a licensed physician in a hospital is
not sufficient to create an agency by estoppel.

58

(
Page6

68 Ohio App. 2d 61, *: 426 N.E.2d 1187, **:

1980 Ohio App. LEXIS 9637, ***; 22 Ohio Op. 3d 63
....19)

1*70) For [**1193) the above reasons, the
judgment of the Court of Common Pleas of Cuyahoga

County is reversed and the cause remanded for further
proceedings consistent with this opinion.

Judgment reversed and caJISe remanded.
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OPINION:
(*%55} The issue is wbe1her the appellant,
Paintsville Hospital. can be held liable on principles of
ostensible agency or apparent authority for the
negligence of a physician who was not employed by the
hospital but who furnished treatment in the emergency
room which was provided by the hospital and open to the
public.
The complaint alleges that plaintifrs decedent,
Grimsey Rose, age sixtee!l. was found unconscious on ·
the street in Paintsville, Kentucky, with an impact point
on his left jaw and his crushed [**2) glasses nearby: that
he was taken from there to .the emergency room at
Paintsville Hospital by ambulance, and treated in the
emergency room by Dr. K. J. Ikramuddin, who
negligently failed to diagnose his condition.
Dr. lkramuddin was a private physician, and not an
employee of the hospital. However, she was on the staff
of the hospital and performed emergency room services
[*Z56) according to a roster prepared by the hospital
administrator. Her work in the emergency room was
performed on an "on-call" basis, so she was called by the
hospital to attend Grimsey Rose upon his arrival. Dr.
Ikramuddin is charged with negligence causing the death
of Grimsey Rose in failing to properll' read head x-rays
resulting in failure to diagnose a skull fracture with
subdural hematoma.
According to Paintsville Hospital's Pretrial
Memorandum, when the parents of Grimsey Rose arrived
at the emergency room, the doctor discussed the problem
of a possible drug reaction or a head injury with them
and obtained permission to admit the patient to the
hospital for overnight observation. She then arranged for
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his post-admission treatment by a different physician
because her specialty was obstetrics (..3]
and
gynecoloSf, and she then obtained payment by checlc for
her services.
The trial court granted summary judgment to the
hospital •on the issue of whether or not the hospital was
vicpusly liable for the acts and/or omissions, if any, of
Dr. Kamar J. Ikramuddin." The trial court's finding that
Dr. lkramuddin had no actual agency relationship with
the hospital at the time the doctor treated Grimsey Rose
in the emergency room is not in dispute. The finding
that no "ostensible agency" existed is the subject of this
appeal. The record is devoid of reasons for or against
this fanding, except for the fact that the parents tried to
employ the doctor to continue on with the care and
treatment of the decedent beyond the time he was seen
by her in the emergency room, and were refused, from
which the trial court concludes that "the family of the
decedent considered Dr. lkramuddin to be a physician
independent of the control of the hospital."
The Court of Appeals reversed the summary
judgment. We affinn.

public is implied from the circumstances. Without
exception evidence sufficient to invoke the docuine has
been inferred from circumstances similar to those shown
in the present case, absent evidence_that the patient knew
or should have known that the treating physician was not
a hospital employee when the treatment was perfonned
(not afterwards).
The landmark case applying the principle of
ostensible agency to physicians not employed by the
hospital but furnished through the institutional processes
is Seneris v. Haas, 45 Col.2d 811, 291 P.2d 915 (1955),
where it was applied to an anesthesiologist. Since then
few courts have (*257) failed to recognize the
soundness of this application, and the concept has been
generally applied not only to anesthesiologists, but to
pathologists, radiologists, and emergency room
physicians, all of whom share the common characteristic
of being supplied (**6) through the hospital rather than
being selected by the patient. Our research reveals the
following cases applying ostensible agency to emergency
room physicilms in circumstances similar to the present
case, and none to the contrary: nl

The proper function for a summary judgment in a
case of this nature "is to tenninate litigation when, as a
matter of law, it appears that it would be impossible for
the respondent to produce [**4) evidence at the trial

warranting a judgment in his favor and against the
movant. • Roberson v. Lampton. Ky., 516 S. W.2d 838,
840 (1974). It is only proper where the movant shows
that the adverse party could not prevail under any
circumstances. Kaze v. Compton. Ky., 283 S. W.2d 204
(1955). Summary judgment is premature and should not
be granted, "although the facts and evidence thus far
developed do not establish the existence of a genuine
issue of material fact, [where] neither do they establish
the non-existence of such an issue." Barton v. Gas
Service Co., Inc., Ky., 423 S. W.2d 902, 904 (1968). In
short, it is not a substitute for trial, nor is it the functional
equivalent of a motion for directed verdict.
With this background it is clear that the record in the
present case does not support granting a summary
judgment if ostensible agency as alleged in the amended
complaint is a viable legal theory under our law. The
appellant claims that the record fails to establish that the
decedent or his parents relied on the fact that Dr.
Ikramuddin was an employee of the hospital in accepting
her treatment. Neither does it refute it. Further, the
cases applying the principle [•5) of ostensible agency
to the hospitaVemergency room physician situation,
without exception, do not require an express
representation to the patient that the treating physician is
an employee of the hospital, nor do they require direct
testimony as to reliance. A general representation to the

nl In one case, Johnson v. St. Bernard
Hospitat 79 IILApp.3d 709, 399 N.E.2d 198, 35
RL Dec. 364 (1979), the court held that the
hospital was not liable for the negligence of an
emergency room physician, but the principle of
ostensible agency was not advanced or discussed.
1) Adamsti v. Tacoma Geneml Hospital, 20
Wash.A.pp. 98, 579 P.2d 970 (1978).
2) Vanaman v. Milford Memorial Hospital, Inc., 272
A.2d 718 {De/.1970).
3) Hannola v. City ofLakewood. 68 Ohio App.2d 61,
426 N.E.2d 1187 (1980).

4) Copan v. Divine Providence Hospital, 287
Pa.Super. 364, 430 A.2d 647 (1980).

5) Stewart v. Mit/ani, 525 F. Supp. 84J (N.D. Ga.
1981).
6) Themins v. Emanuel Luthemn Charity Board. 54
Ore. App. 901, 637 P.2d ISS (1981).

7) Mehlman v. Powell ("7) , 281 Md. 269, 378
A.2d 1121 (1977).
8) Irving v. Doctors Hospital of Lake Worth, Inc..
415 So.2d 55 (Fla.App. 1982).
9) Edmonds v. Chmnberlain Memorial Hospital. 629
S. W.2d 28 (Ten. App. 1981).
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between "Interpretation of Apparent Authority Compared
with Interpretation of Authority•:

10) Mduba v. Benedictine Hospita' 52 A.D.2d 450,
J84 N.Y.S.2d 527 (App.Div. 1976).
11) .AI1hur ,, St. Peters Hospital. 169 N.J.Super.
575, 405 A.2d 44J (1979).

"(a) manifestations of the principal to the
other party to the transaction are
interpreted in light of what the other party
knows or should know instead of what the
agent knows or should know, .••• •

While there are no cases from our court applying the
principle of ostensible asency to the present situation, n2
the principle itself is one recognized and of longstanding
in Kentucky. In Middleton v. Frrmcu. 257 ~· 42. 77
· S. W.2d 425 (1934). we applied this principle to establish
the liability of a taxicab company to a passenger where
the sole connection between the driver and the taxicab
company was the company's name painted on the taxi
and rent paid to the company for the privilege of
operatins it from the company office. 'l1le company did
not employ the driver and received no part of the
eamtnss from his taxicab. Quoting Corpus Juris, we

As stated by the Superior Court of New Jersey in
discussinJ the public's reasonable expectation of
emergency room physician [•2581 in Artllur v. St.
PetMB HospitaL 169 N.J.Sriper. 575, 58J. 405 .A.2d 44J,
447(1979):
"People who seek medical help through
the emergency room facilities of modem·
day hospitals are unaware of the status of
the various professionals workinJ there. •

stated:

In these circumstances it is unreasonable to put a
duty on the patient to inquire of each person who treats
him whether he is an employee or independent contractor
of the hospital. GJWWe v. Mt. Clemens General Hospi/Dl,
404 Mich. 240, 27J N. W.2d 429 (1978). Indeed, it would
be astonishing for courts to require a patient to ask
emergency room personnel such a question considering
the 1•101 usual circumstances of the patient at the time
he seeks out the emergency room for treatment.

"An apparent or ostensible agent is one
whom the principal, either intentionally or
by want of ordinary care, induces third
persons to believe to be 1••8) hls agent,
although be has not. either expressly or by
implication, conferred authority upon
him•• 77 s. W.2d at 426.

The realities of the situation calls upon us to
interpret ostensible agency as has been done by the
courts of sister states, as evidenced by the following
quotes:
s-

n2 Willillm8 "" St. C/Qire Medical CAinter,
K¥•.App., 657 S. W.2d 590 (1983), from the Court
of Appeals, applied the ostensible agency
principle to the hospitaJ/nurse anesthetist
relationship.
'l1lere was no Motion for
Discretionary Review, so we did not consider the
case.

"Absent notice to the contrary, therefore,
plaintiff had the right to assume that the
treatment received was being rendered
through hospital employees and that any
negligence associated with that treatment
would render the hospital responsible. •
.AI1hur v. St. Pele1'8 Hospilal, 169
N.J.Super. 575, 40SA.2d443, 447(1979).
"In our view, the critical question is
whether the plaintiff, at the time of his
admission to the hospital, was looking to
the hospital for treatment of his physical
ailments or merely viewed the hospital as
the situs where his physician would treat
him for his problems. • Grewe v. ML
Clemens Genend Hospifl:ll. 404 Mich.
240. 273 N. W.2d 429, 433 (1978).

The principles of apparent or ostensible agent are
discussed at length in Restatement (Second) ofAgency §
267 (1958):

"One who represents that another is his
servant or other agent and thereby causes
a third person justifiably to rely upon the
care or skill of such apparent agent is
subject to liability to the third person for
hann caused by the lack of care or skiD of
the one appearing to be a servant or other
agent as if he were such."
We cited the same section from the earlier edition of
the Re.vtatement ofAgency with approval in Middleton Jl,

Kentucky Hospital Association has filed an Amicus
Brief in this case. It is apparent from that brief that
Kentucky Hospital Association recognizes that the
historical view of hospitals as hotels providing rooms,

Frances, supra. Further, the Restalement (Second) (..,)
of Agency makes the following statement significant to
our discussion in § 49, explaining the difference

. . . t:
"
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buildings where private medical [..11) practitioners
treat private patients, represented by Stacy v. Williams,
253 Ky. 353, 69 S. W.2d 697 (1934), is no longer viable.
This obsolete view of hospitals, deriving from
Schloendorfl v. Society of New Yor.t HospitaL 211 N.Y.
125, 105 N.E. 92 (1914), was rejected by that same New
York court in Bing v. Thunig, 2 N.Y.2d 656, 143 N.E.2d
3, 163 N.Y.S.2d 3 (1957). Bing obliterated the former
distinction made on agency questions between the
physician exercising independent professional judgment
and the non-professional hospital employees, and
imposed vicarious liability on the hospital for both
situations where agency exists.

"The mere fact that acts are done by one
whom the injured party believes to be the
defendant's servant is not sufficient to
cause the apparent master to be liable.
There must (••13) be such reliance
upon the manifestation as exposes 1M
plaintiff to the negligent conduct. • • ."
[Emphasis added.)
"While agency, as between the principal
and agent, is a matter of their mutual
consent, an agency by estoppel may be
created insofar as third persons are
concerned - that is, it may arise from acts
and appearances which lead third persons
to believe that it has been created.
Agency by estoppel may be apparent only
and exist because of the estoppel of the
principal or agent to deny the same after
the third party has reUed on such
appearance, so that such third party would
be prejudiced if the fact were shown to be
otherwise." [Emphasis added.] 3 Am. Jur.
2dAgency § 19, p. 429 (1962).

The decision of the Court of Appeals is affirmed.

Stephens, CJ., Gant, Leibson and Wintersheimer,
JJ., concur.
Vance, J., files a dissenting opinion in which Aker
and Stephenson, JJ., join.

Ostensible agency is agency by estoppel and is to be
distinguished from implied agency.

VANCE

"An implied agency is an actual agency as
much as if it were created by express
words, and is a fact to be shown or
ascertained by inferences and deductions
from other facts for which the principal is
responsible, while agency by estoppel
should strictly be limited to those cases
where the authority is not real but
apparent.

DISSENT:
DISSENTING OPINION BY JUSTICE VANCE
Vance, J., Dissenting.
I fully recognize that there may be cases in which an
ostensible agency may be proved and that until a prima
facie case bas been made that no genuine issue of fact
exists a plaintiff's claim should not swnmarily be
dismissed.
There are two conditions which must be shown to
exist before liability can be imposed upon the basis of
ostensible agency. First, the ostensible principal must
have engaged in conduct of such a nature as to cause a
reasonable person to believe that an agency relationship
existed, although actually there was no agency.
Secondly, the person seeking to impose liability upon
one who is ostensibly a principal for the tort of one who
is ostensibly, but not actually, an agent must in fact
believe that an agency relationship did exist and must act
in reliance upon that belief.

Page4

(•259) Restatement (second) of Agency § 267
(1958), cited in the majority opinion, contains the
following in Comment (a):

The circumstances under which the hospital is liable
are not unlimited. But the operation of a hospital
emergency room open to the public, where the public
comes expecting medical care to be provided through
normal operating procedures within the hospital, falls
within the limits for application of the principles of
ostensible agency and apparent authority.

DISSENTBY: (**IZ)

**

"Agency by estoppel can be invoked
by a third [..14) person only when he
knew and relied on the conduct of the
principal, while such knowledge is
unnecessary in cases of implied agency
since in such case the agent is an actual
agent." [Emphasis added.] 2A CJ.S.
Agency§ 52(b), pp. 628-629 (1972).

In Middleton v. Frances, 257 Ky. 42, 77 S. W.2d 425
(1934), the Kentucky case cited in the majority opinion
as recognizing the principle of ostensible agency, the
precise question of reliance by the claimant therein was
not discussed in the opinion, but the opinion did allude
generally to the fact of reliance upon the ostensible

.

''
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agency as a necessary element in imposing liability upon
an ostensible principal.
"Has not the People's Taxie Company
by allowing Harris from and after July 20,
1933, to operate this car from its central
office, to cruise about over the city with
the name 'Peoples Taxi-cab Company'
displayed upon it -- though it be admitted
he was doing all this for Ashley -- been
guilty of such want of ordinary care, and
so held him out and so allowed Harris to
hold himself out as to make Harris its
agent as to third parties who perhaps took
passage with him as a result of the
appearances it allowed him to make?
["15) We think it has. Such seems to be
the rule. See section 267, Restatement of
the Law of Agency, where this illustration
is given: 'P, a taxicab company,
purporting to be the master of the drivers
of the cabs, in fact enters into an
arrangement with the drivers by which the
drivers operate independently. A driver
negligently injures T, a passenger, and
also B, a person upon the street. Pis not
liable to B. If it is found that T relied
upon P as one furnishing safe drivers, P is
subject to liability to T in an action of
tort.' That seems to be the case."
[Emphasis added.] ld. at 426.
In this case, the deceased was found lying
unconscious on the streets. He was unconscious when
taken to the hospital. I believe a prima facie case was
established that the deceased did not, in his condition
upon admission, rely upon a belief that the emergency
room physician was, in fact. an agent of the hospital.
Indeed, the complaint does not even claim that there was

**
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any reliance upon an ostensible agency. The physician
who originally admitted deceased to the hospital told his
parents, who later came to the hospital, that the injuries
suffered by their son were outside her field ["16) of
specialization and recommended that they secure the
services of another physician. [•260) The deceased was
admitted to the hospital under the care of another
physician, and the parents paid Dr. lkramuddin, not the
hospital, for her services.

The majority opinion. in my view, drastically revises
the law pertaining to ostensible agency in that, without
expressly saying so, it abolishes reliance upon the
alleged ostensible agency as a necessary prerequisite to
the imposition of liability upon the ostensible principal.
A prima facie case was established here that there
was no such reliance, and the summary judgment should
be upheld.
The majority cites Roberson v. Lampton. Ky., 516
S. W.2d 838 (1974), and Kau v. Compton, Ky., 283
S. W.2d 204 (1955), for the proposition that summary
judgment should not be granted unless it can be shown
that the respondent could not poss1"bly produce evidence
at trial which would entide him to prevail. Roberson v.
Lampton. supra, dealt with a summary judgment which
was entered before discovery was completed and, in
effect. only holds that the case was not ready for
summary judgment

In my view, summary judgment is never to be
substituted [••17) for a trial, but under C.R. 56, if a
party can make a prima facie case that no genuine issue
of fact exists, the opposing party has the duty to come
forward with something to rebut the prima facie case,
and upon his failure to do so, summary judgment may
properly be entered.
Alter and Stephenson, JJ., join in this dissent
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REPLY MEMORANDUM IN SUPPORT OF
DEMURRER TO CLAIMS OF APPARENT AND OSTENSIBLE AGENCY
COMES NOW the defendant, Medicorp Health System ("Medicorp''), by counsel, and for its
Reply Memorandum In Support of its Demurrer to Claims of Apparent and Ostensible Agency states as
follows:
ARGUMENT AND AUTHORITIES
I.

THE FEDERAL CASE CITED BY PLAINTIFF DOES NOT ACCURATELY REFLECT
VIRGINIA LAW.
The plaintiff acknowledges that the Supreme Court of Virginia has never applied the doctrine of

apparent agency in the context to which he seeks to apply it in this case. Plaintiff's Memorandwn in
Opposition, p. 2. The plaintiff likewise cites no Virginia Circuit Court cases which support his position.
Rather, the plaintiff cites one federal case, Walker v. Winchester Memorial Hospital, 585 F.Supp. 1328
(W.O. Va. 1984), in support of his claim that apparent authority is a recognized source of vicarious
liability under Virginia law.. Walker was decided by the Honorable Judge James H. Michael, Jr. of the
United States District Court for the Western District ofVirginia in 1984. Judge Michael correctly found
1
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that no Virginia case had applied the doctrine of apparent authority in the context of a physician-hospital
relationship. ld. at 1331. Accordingly, rather than applying Virginia law, Judge Michael attempted "to
predict how the Supreme Court of Virginia would rule, were it faced with a like issue." ld. at 1329.
Judge Michael predicted that:
Virginia would pennit a plaintiff to seek to hold a hospital liable for the
negligence of one of its independent contractors under the doctrine of apparent
authority, even though such a suit is not sustainable under a theory of respondeat
superior.

Jd. at 1331. Compare Peckv. Tegtmeyer, 834 F.Supp. 903,907 (W.O. Va. 1992) (Judge Kiser)
(holding radiologist could not be held vicariously liable under Virginia law for the acts of staff and
assisting physicians).
The Hospital submits that this prediction was incorrect for three reasons. First, like the
plaintifrs argument in the case at bar, it failed to recognize the distinction between contract and tort.
The Court viewed the issue before it as whether the doctrine applied to the physician-hospital

relationship and found no Virginia cases had applied "the doctrine of apparent authority in the context of
the physician-hospital relationship." Id. at 1331. The opinion cited a long string of eontraet cases for
the conclusion that, "[t]his doctrine has a long tradition in Virginia jurisprudence," id. at 1330, and then
concluded that the doctrine applied to the physician-hospital relationship. As set forth in the Hospital's
opening memorandum, these contract cases do not indicate that the doctrine applies to torts. Indeed, the
very absence of any Virginia case ever applying that doctrine in the context of a tort supports the
conclusion that it does not apply to such cases. Because it failed to recognize this distinction, the
opinion in Walker incorrectly predicted Virginia law.
The Court also erred because it relied on decisions from other jurisdictions applying the doctrine
of apparent authority in the context of the physician-hospital relationship. In doing so, the Court ignored
clear Virginia case law on the scope of a hospital's vicarious liability for the conduct of physicians. The
Supreme Court of Virginia has repeatedly affinned that, under Virginia law, a hospital can only be
2
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vicariously liable for the conduct of physicians under the doctrine of respondeat superior. See

McDonald v. Hampton Training School for Nurses, 254 Va. 79, 81 (1997) ("The doctrine of respondeat
superior imposes liability on an employer for the negligent acts of its employees. Ifhowever, the
negligent acts were performed by an independent contractor rather than an employee, no master-servant
relationship exists between the contractor and employer, and the employer is not liable for the negligent
acts."); Benjamin v. University Internal Medicine Foundation, 254 Va. 400,406 (1997) (holding trial
court properly granted summary judgment to physicians' corporation where physician was not an
employee because there was no other basis for imposins vicarious liability); Riclamtm v. National Health
Labs, Inc., 235 Va. 353, 359 (1988) (holding physician was not vicariously liable for lab's misdiagnosis

where lab was not an employee or agent but an independent contractor).

Indeed, outside the physician-hospital context, the Supreme Court of Virginia rejected the
application of apparent authority to tort liability in Harbour Enterprises, Inc. v. James Ferro, 231 Va. 71
(1986). In that case, a bouncer at a beacbfront bar had assaulted the plaintiff. Harbour Enterprises, Inc.
owned the premises but had leased them to Joseph E. Burke, James R. Mize, and Walter G. Hutts for the
operation of the bar. The plaintiff sought to hold HarbolD' Enterprises liable for the assault because it
had pennitted the lessees to operate the bar with an alcohol license issued to Harbour Enterprises posted

on the wall behind the bar. Id. at 72-73. The trial court found this act sufficient to impose vicarious
liability on Harbour Enterprises, but the Supreme Court reversed and explained:
The maxim respontkat superior has no application to the landlord-tenant relation.
. . • Harbour Enterprises contends the evidence conclusively shows that it
exercised no direction or control over Bur-Mi-Hut's operation of the premises,
that it had no right to control such operations, and that imposition of vicarious
liability upon the landlord under these circumstances is improper. We agree.
Id. at 74 (citation omitted). Thus, the Supreme Cowt rejected the application of apparent authority to

the tort context and applied the only doctrine it has ever recognized will impose tort liability on a
principal for the conduct of its agent, respondeat superior. Because Harbour Enterprises did not
3
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exercise sufficient control under that doctrine, the court reversed the trial court's decision and granted
final judgment in favor of Harbour Enterprises. Id. at 75. Thus, the federal decision relied on by
plaintiff incorrectly predicted Virginia Law, and Virginia Law is clear that apparent authority does not
apply to torts.
Finally, the prediction in Walker is incorrect because in the almost twenty years since the opinion
was written, not a single Virginia court at any level has agreed with its holding on apparent agency. The

Hospital is not sure what they plaintiff relies on to support his statement that "Walker bas been cited
liberally for the proposition that Virginia does, in fact, recognize the doctrine of apparent authority,"
Memorandwn in Opposition at p. 3, as the plaintiff provides no corroborating case citations. According
to the Hospital's research, Walker has never been cited or otherwise relied upon by any Virginia court
to support a finding that the doctrine of apparent agency provides a basis for vicarious liability in tort.

II. THE OPINIONS OF COURTS IN OTHER STATES ARE NOT INDICATIVE OR
DETERMINATIVE OF VIRGINIA LAW.
The plaintiff's citation of cases from other jurisdictions which have recognized the doctrine of
apparent agency in tort generally and in the emergency room context specifically is unpersuasive, as is
the alleged "significant national trend" of courts in other states which have addressed this issue. Simply
put, those courts do not establish the law of the Commonwealth of Virginia, either individually or
collectively by majority vote. As this Court is Wldoubtedly aware, there are any number oflegal issues
in which the law of VirginiaI is contrary to the law of the majority of other states. Contributory

negligence and the use of depositions to support summary judgment are just two examples of this
phenomenon. The cases cited by the Hospital in its opening brief and supra, virtually all of which were
decided after Walker, make clear that the Supreme Court of Virginia has rejected the doctrine of
apparent agency in a variety of tort cases. The is no reason to believe that it would do otherwise in this
context.
4
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III. THE ALLEGATIONS CONTAINED IN THE MOTION FOR JUDGMENT DO NOT SUPPORT
A CLAIM FOR APPARENT AGENCY EVEN IF SUCH A CLAIM WERE RECOGNIZED
UNDER VIRGINIA TORT LAW.
Assuming arguendo that a cause of action for apparent agency were recognized under Virginia
tort law, the conclusory allegations contained in the Motion for Judgment would be insufficient to
support it. The plaintiff asserts on page 6 of his Memorandum in Opposition that those allegations are
sufficient to comply with notice pleading. That assertion is incorrect.
At least one Virginia Circuit Court has concluded that the use of the term "notice pleading" to
describe the requirements of Virginia law is inappropriate. In Landis v. 0 'Connor, 33 Va. Cir. 256, 260
(Loudon County 1994), the Court held that "[t]here is a common misperception that Virginia is a
'notice' pleading state. It is not." The same Court was more specific in an earlier unpublished opinion.
In Lowe's Island Limited Partnership v. NVKettler Limited Partnership, 1991 WL 835182 (Loudon

County 1991), the Court stated:
In pleading a cause of action, the pleader must not only allege all the elements of the
cause of action but also must allege facts constituting the cause of action. It is not
sufficient that the opposing party is on notice of the claim. The pleader must plead his
case with the specificity required by the Rules of Court and to the extent that it will
survive a demurrer under Section 8.01-273.

A copy of this opinion is attached hereto as Exhibit A. In both cases, the Court cited a thorough
discussion of Virginia found in Note, The Specificity ofPleading in Modern Civil Practice: Addressing
Common Misconceptions, 25 U. Rich. Law Review 135 (1990). 1
Regardless of the tenninology used, there are many causes of action which are recognized under
Virginia law which require more than bare "notice" pleading. One such example is a claim for fraud.
See, e.g.• Mortarino v. Consultant Engineering Services, Inc., 251 Va. 289,295 {1996) (citations
omitted) (where fraud alleged facts supporting claim must be "distinctly stated"). Claims for negligent •

1 Even Courts which pay lip service to the concept of notice pleading recognize its limitations. As observed by the Circuit Court of
the City of Richmond, "While Virginia allows 'notice' pleading, it does not allow 'empty' pleading." Cox v. Tabernacle Baptist
Church, 58 Va. Cir. 558, 562 (City of Richmond 1995).
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hiring also require more than just conclusory allegations in order to withstand demurrer. See, e.g.,

Dawkins v. Richmond Community Hospital, 30 Va. Cir. 377, 379 (City of Richmond 1993) (failure to
allege facts that would have indicated to employer that employee should not have been hired was fatal to
claim of negligent hiring).
As indicated in the Hospital's opening brief, where a tort cause ofaction based on apparent

agency does exist, it requires more than just a conclusory allegation to survive. Rather, it requires an
allegation that the alleged principal "held out" the alleged agent as such, and that the plaintiff relied on
that "holding out'' to his detriment. In the case at bar, the plaintifrs allegations do not meet these
requirements. The plaintiff has not alleged or asserted that Medicorp made any affirmative
representation that Dr. Huesgen was an employee of Medicorp, or otherwise held him out as an agent of
the Hospital. Similarly, the plaintiff has not alleged any reliance or even a belief that Dr. Huesgen -was
an employee ofMedicorp. Thus, even if apparent agency did apply to negligence actions under Virginia
law, the plaintiff has failed to allege sufficient facts to support such a claim. Medicorp cannot be liable
for the alleged actions of Dr. Huesgen under the doctrine of apparent agency, and any claim based on
that theory should be dismissed.

WHEREFORE, Medicorp Health System prays that the Cowt sustain its demurrer and enter an
Order dismissing with prejudice aU claims of apparent or ostensible ~ency made against it herein.
MEDICORP HEALTH SYSTEM
By Counsel
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Carlyle R. Wimbish, III
Margaret F. Hardy
SANDS, ANDERSON, MARKS & MILLER
Post Office Box 1998
Richmond, Virginia 23218-1998
(804) 783-7257
(804) 783-2926-fax

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing was mailed, first-class, postage pre-paid this
19tb day of November, 2003, to:

Robert W. Mann, Esquire
Young, Haskins, Mann, Gregory & Smith, P.C.
POBox 72
Martinsville, VA 24114-0072

to:
Robert L. Spector, Esquire
1263 East Las Olas Boulevard
Fort Lauderdale, FL 33301
and to:
Anne G. Scher
LeClair Ryan
707 East Main Street
lltb Floor
Richmond, VA 23219
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Only the Westlaw citation is currently available.

Each Demurrer is addressed below. Each ground is
discussed according to the llWDbcml paragraph of
each Demurrer.

Circuit Court of Virginia, Loudoun County.

A. Demurrer of NVK.ettler L.P. and Kettler &
Scott, Inc.

Lowe's Island Limited Partnership

vs.
NVKettler Limited Partnership, et al Christopher
Properties, Limited
Partnership

vs.
NVK.ettler, Limited Partnership, et a1
CHANCERY NO. 13174, CHANCERY NO.
13175.

September 23, 1991.
*1 These causes came on for argument on the
Complainant's Motion to Compel NVKcUier,
Limited Partnership to respond to Interrogatories
and to Produce Documents, the Comptamant's
Motion for Leave to File a Secood Amended Bill of
Complaint and the Demurrers of all the Defendants.
The Court heard argument on the Demurrers and
the first ground of the Plea in Bar of the Kettler
Defendants conc:crning the statute of limitations. It
also heard arswncnt on the Motioa for Leave to File
a Second Amended Bill of Complaint. These were
all taken under advisement A!Jument on the
Motion to Compel wu defemd pending the rulings
on the Demurrer, Plea in Bar and the Motion for
Leave to Amend.

James H. Chamblin, Judge.
For the reasons hereinafter act forth, (1) the
Dem\IITCrs are SU&taiDcd in part and overruled iD
part, (2) the Plea in Bar (first ground) is deoied at
this time and (:3) the Motion for Leave to File a
Second Amended Bill of Complaint is granted.
At oral argument the Court waa advised that a
settlement had been reached in Cbancery No. 13173
(Batal Builders, Inc. v. NVK.ettler, Limited
Partnership, et al). 'fbcRfore, the above two causes
were the only ones ugued by counsel.

I. DEMURRERS

I. Provision in Agreements concerning a waiver of
caUH of action for damages.

Puagraph 28 of the Agreement dated March 31,
1988 between NVKettler L.P. and A.G. Van Metre
Construction, Inc. ("Van Metre") (the "Vau Metre
Agreement") and Paragraph 28 of the ApecmeDt
between NVKettler LP. and Christopher Aaaociatea
L.P. (the "Christopher Agreement") are identical.
They provide for waiver of and limitation on
remedies available to the pun:haaers, Van Meln:
and Christopher Associates.

Not only do the two Agreements provide for the
purchase and aaJc of certain lots iD Cascades, but
al8o they impose post-closing obligations on the
parties. Paragraph 28 appears to be a standard
remedies provision for a real estate cOiltraet. It is
equally apparent that it was not crafted to fit into a

contract with post-closing obligations. Although the
parties may not have n:alized the shortcomings of
the paragraph when they executed the Agreement,
they are still bound by the words of the Agreement

Virginia BlDlcrea to the "plain meaning" nde. i.e. if
an apccment is complete, plain and unambiguous
in ita terms, then a court cannOt search for a
meaning beyond the agreement itself. In other
words, the wri&ing is deemed to be the repository of
the final agreement of the parties. Berry v. Klinger,
22S VL 201, 208 (1983); Tiffany v. Tiffany, 1 VL
App. 11, IS (1985). A contract's language is not to
be Cleated aa meaningless if it can given a
rcasoaable intelpretatiOD. Winn v. Aleda Const.
Co., 227 VL 304, 307 (1984). Further, the patties
are never presumed to have included a provision
with no effect Hughes & Co. v. Robinson Corp.,
211 VL 4, 7 (1970).
*2 While the words used in the first part of
Paragraph 28 may be construed (bcc:auae of the
nmcdies to which the purchaser is limited) to apply
only to pre-closing seller defaults, the words used in
the second part are clear, plain, unequivocal and
\1D81Dbiguous. The second part is a clear waiver by
the purt:haser of any cause of action for damages aa

Copr. C West 2003 No Claim to Orig. U.S. Govt Works
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a result of a default by the seller. The "default
bemmder" referred to in the last line of Paragraph
28 must be constnted as a default under any
provision of the Agteement, i.e. whether it occurred
before or after closing. There is no language that
limits "default hereunder" to a default contemplated
by the tint part of Paragraph 28 or by Paragraph 9
of each Agm:mcnL The use of a semi-colon
between the first and second parts of Paragraph 28
does not make the second part subject to or limited
by the first part. It met"ely indicates a degree of
separation between two clauses related because they
both concern remedies.
The SCCODd part may have bcea cnteJ'ed into
unwisely or improvidently by the purchaser, but that
is not a sufficient reason for the court to find a
limitation or a qualification to the waiver not
e~tpressly set forth tbereia. Parol evidence is not
admissible to show the intentions of the parties if
the language of the contract is clear. Berry, 22S Va.
at208.

The demurrer is sustained on this grouad. The
Complainants cannot assert a cause of action for
damages for breach of contract. 'Ibis also prevents
the Complainants from asserting a cause of action
for an accounting.

Page2
Agreement was executed.

The Demurrer is sustained on this ground because
Van Metre cannot assign a personal tort (fraud or
constructive fraud) claim. Lowe's motion for leave
to amend as to this issue is addressed below.
4. Lowe's cannot assert a cause of action for breach
ofcontracl

The Demurrer is sustained on this ground because
Parasraph 17 of the Van Metre Agreement prohlbits
an assignment of the contract without tbe seller's
consent, and there is no allegation that NVKeuler
L.P. consented to such an assigmnent. Van Metre's
motion for leave to amend u to this issue is
discussed below.
*3 S. Vagueness of the fraud allegations.
The Complai.Dants allegatiODI of fraud are clearly
set forth in paragraphs 26, 27 and 30 u to Lowe's
and paragraphs 42, 43 and 46 as to Christopher
Properties. The fraud allegati001 are identical 88 to
each Complainant. These allegations are clear, and
the Kettler Defendants should have no difficulty iD
ascertaining what the Complainants allege to have
been false representations.

2. Complainant, Christopher Properties L.P., has
no cause of action because it is not a party to the
Christopher Agreement.

The Demurrer is ovenuled on this ground.

The Demurrer is sustained on this ground for the

The Kettler Defendants assert that the amended bill
of complaint does not allege that the Complainants ·
were fraudulently induced to enter into the
Agreements. The allegations may not be in a logical
or chronological order, but a full reading of
paragraphs 26, 27, 30, 42, 43 and 46 sufficiendy
allege the inducement to contract The Demurrer is
ovmuled on this ground.

reasons asserted by Kettler. However, because it
appears that this ground arises solely because of an
inadvertent omission from the Amended Bill of
Complaint of the assipunent allegation contained iD
the original Bill of Complaint, Christopher
Properties is granted leave to amend 88 more
particularly het"einafter set forth.

3. Lowe's Island Limited Partnership has no
standiDg to assert any cause of action against the
Kettler Defendants for fraud.
Lowe's Island Limited Partnership ("Lowe's") is the
complainant in Chancery No. 13174 as a result of
the decree entered May 13, 1991 which allowed
Lowe's to be substihJted for Van Metre as the real
party in interest. The amended bill of complaint
alleges that Van Metre assigned all its rights, title
and interest to Lowe's after the Van Metre

6. Allegation of Inducement.

7. The fraud allegations are insufficient
contradictory of the Agreements.

88

being

All of the alleged false representations are related
to obligations of Kettler under the Agreemenlll.
They concern the amenities to be built by Kettler
and the marketing program for Cascades. They do
not concern present or pre-existing facts, but
promises or things which Kettler would do iD the
future. The elements of actual fraud are a false
representation of a material fact made intentionally
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and knowingly with the intent to mislead with
n:liance by the party mislead and resulting damage
to tbo party misled. Spence v. GriffiD. 236 Va. 21,
28 (1988).
As a general rule fraud must relate to a present or
pre-existing fact, and C8DilOt ordinarily be
pteclicated on unfulfilled promises or statements as
to futuR events. Soble v. Herman, 175 Va. 489, 500
(1940). However, as early as Lloyd v. Smith. 150
Va, 132 (1928) the Supreme Court recognized an
exception where the fraud is "predicated on
promises made with a present intention not to
perform them, or on promises made without any
ioleotion to perform them.• 150 Va. at 145. See,
Sea-Land Service. Inc. v. O'Neal, 224 Va. 343
(1982).

If the general fraud rule were otherwise, then every
breach of contract could be made the basis of an
action for fraud. Lloyd, ISO Va. at 145. The gist of
a fraud action based on a present intention not to
perform or without an intent to perform is the
fraudulent intent, and not the breach of the
apeement to perform. Sea-Land, 224 Va. at 35 I.

While the men: failure to perform an antecedent
promise may constitute breach of contract, it does
not amount to fraud. But the promisor's intention his state of mind - is a matter of acL When he makes
the promise, intending not to perform or without the
intent to perform, his promise is a 1tlisrepresentation ·
of present fact. aad if made to induce the promisee
to act to his detriment, is actionable as fraud.
Coldnial Ford v. Schneider, 228 Va. 671 , 677
(1985). However, Robberecht v. Maitland Bros.,
220 Va. 109 (1979) adds another important element
when fraud in the inducement of a contract is
involved - the promisee must have bad a right to
rely on the promisor's represe11tations, 220 Va. at
111, or, put another way, the false representation is
made in a way so as to induce a reasonable man to
believe iL Packard NorfoJk v. Miller, 198 Va. 551,
565 (1956); Jefferson Standard v. Hedrick, 181 Va.
824, 833 (1943).
*4 Not only have the Complainants alleged actual
tiaud, but also they have alleged "constnlctive
fraud." See the language below "COUNT TWO",
page 10, and below "COUNT lWELVE", page 17,
of the Amended BUt of Complaint Constructive
Fraud is established when one proves by clear,
cogent and convincing evidence that then: was a

material false representation, that the hearer
believed to be true, that it wss meant to be acted on,
that it wss acted on, and that damage was sustained.
Nationwide Ins. Co. v. Patterson, 229 Va. 627, 629
(198S). "Whether the repmeotation is made
innocendy or knowingly, if acted upon, the eft'ec;t is
the same. In one case the fraud is constructive; in
the other it is actual." Jeffersoa Standard Life
Insurance Co. v. Hedrick, 181 Va. 824, 834 (1943).
In paragraphs 30 and 46 of the Amended BiU of
Complaint the Complainant alleges that Kettler
kDew (which would make it actual fraud), or should
have known (which would make it c:cmstructive
fraud) the representations were false, and "further
that Kettler acted negligently aadlor recklessly,
constructively defrauding" the Complainants.
The Kettler Defendants argue that the fraud
allegations are iasu.fliciem bec:auae the alleged
representations of Kettler are all contradicted by the
lauguage of the Agreements. They argue that the
Complainants bad to have known when the
Agreements were executed (after the alleged false
representations were made) that the tenDS of the
Agreements CODiradic:ted the alleged false
representations; hence, they could not have n:lied
on the faJse representations and could not have been
induced by them to enter into the Agreements.
The terms and provisions of a contract caanot be
used to defeat a fraud claim when: the fraud has
vitiated the contract. The contract terms aad
provisions can stand no higher than the contract
which is vitiated by the fraud. Robben:cht, 220 Va.
at 112; Packard Norfolk v. Miller, 198 Va. SS1, 565
(1956). If the .Agruementa are vitiated by fraud, then
the provisions then:of are not binding on the
Complainants. However, the language of the
Agreements can be consideled as notice to the
Complainants of Kcttlcr'a intentions as to the
subjecrt property. The provisions may not be binding
on the Complainants as a matter of Jaw, but they
may be evi~e that tend to show that the
Complainants could not bave reasonably relied on
the false representations. This is an issue for the
trier of fact to decide.
Theretl:R, it is an issue for the trier of fact to
determine whether or not the Complainants
reasouably relied on the aUeged faJse
representations in entering into the Agreements.

The Demurrer is overruled on this ground.

Copr. Q West 2003 No Claim to Orig. U.S. GoVL Works

102
http://print. westlaw .com/delivery.html?dest=atp&dataid=AOOSS80000000602000034622... 11/11/2003

PageS of8
Not Reported in S.E.2d
(Cite a: 1991 WL 835182 (Va. Clr. Ct))
8. The integration clause of the Agreements defeat
the fraud claims.
*5 If tbe fraud is proven, then the contract is
vitiated and the integration provisions have no
effect. For the same reasons set forth above, it is an
issue of fact for the trier of filet to determine
whether the provisions of the Agreement
contradicting the alleged fraudulent representations
put lhe Complainants on notice or defeat any
reasonable reliance on their part. Further, the
Complainants are not· relying on post-closing fraud;
tberefole the amendment in writing provisions of
the integration clause bas no application.

The Demurrer is overruled on this ground.
9. The integration clauses defeat lhe breach of
contract claims.

A total integration clause (providing that the
written instrument contains the entire agreement and
all prior negotiations are integrated into the
agRelllent) stands on the same footing as any other
provision of the instrument. It may impose a heavy
burden of persuasion on the Complainants, but it
does not prevent them from asserting claims of
partial integration. Shevel's. Inc. v. Southeastern
Associates, 228 Va. 175, 183 (1984}.
The Complainants breach of contract claim's
concern lhe markctins of Cascades and Potomac
Lakes together and the recreational amenities be
built by Kettler. The Agreementll are silent on the
extent or timing of the recreational amenities, and
the distinction between Cascades and Potomac
Lakes. The Complainantll therefore, seek to present
additional independent facts contemporaneously
agreed upon. not to contmdict or vary the terms of
the Agreement, but to establish the entire contract
between the parties. See Renner PlumbiDg v.
Renner, 225 Va. 508 (1983) (parol evidence
allowed to explain terms in the contract such as
"advisor," "bonus" and "net profit"). Therefore, the
integration clause of the Agreements will not defeat
the breach of contract claim.

The Demurrer is overruled on this ground.
10. Agreements silent on amenities and distinction
between Cascades and Potomac Lakes.

This is not a ground, but merely a statement of fact.

Pase4
The Agreements speak for themselves.
11. Integration clauses make other representations
as to amenities and size or status of Cascades
immaterial to breach ofcontract claims.
The Demurrer is overruled on this ground for the
reasons stated above.

12. Paragraph 14d of each Agreement defeats any
alleption concerning the amenities aDd the
distinction between Cascades and Potomac Lakes.
Paragraph 14d gives Kettler the risht to amend itB
development plans for Cascades, makes no
representations by Kettler as to the type of
construction or development within Cascades, and
gives Kettler the right to expand the area of
Cascades. This paragraph must be read in
conjunction with Paragraph 16 of each Agreement
which gives · Kettler the right to amend its
development plans without the consent of the
purchaser so long as the amendment does not in any
manner materially affect the purchaser's proposed
development of lhe Iota.

*6 These paragrapba must also be read in lisht of
parasraph 5 of the Agreement which states
unequivocally that Kettler shall provide recreational
amenities. However, the Agreement is silent on the
nature, extent of timing of construction of the
amenities or even if the amenities are a part of
Kettler's development plan. At least considering
what's set forth in the Agreement~, the extent, if
any, that the parties reached an agreement on the
nature, and the extent and construction timing of the
amenities is a matter that is pursued by the
Complainant under the partial integration exception
to the parol evidence rule.
The Demurrer is overruled on this ground.
13. No completion date for amenities stated in
Agreements or allesed by Complainants.

Not only may this issue be the subject of evidence
presented under the partial integration exception as
addressed above, but also the law will impose a
reasonableness standard for performance under all
the circumstances for the reasons set forth in the
Complainants memorandum. A party should not be
able to defeat a clear contractual obligation just
because the parties neglected to address the issue of
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time for performance in the written conttact Each
party should have the opportunity to present
evidence on the completion date when it is clear
that such a term is missing from the Agreement
See, C. Friend, The Law of Evidence in Virginia
(3d Edition 1988) sec. 290.

4. Integration clauses make other representations as
to amenities and size or status Cascades immaterial
to Complainant's claims

The Demurn:r is overruled on this grouucl.

5. Paragraph 14d of each Agreement defeats any
allegation concemiug the amenities and the
distinction between Cascades and Potomac Lakes

14. The Agreements limit the remedies available to
the Complainants.
The Demurrer is sustained on this groUDd for the
reaaous stated in I above only to the extent that the
ComplaiDauts may not assert a cause of action for
damages for breach of contract or tbr an accounting.

*7 The Demurrer is ovemaled on this ground for
miSOIUI stated in 1(11) above.

The DemUI'I'el' is overnded on this ground foe the
same reasooa stated in 1(12) above.

6. No completion date for amenities stated in the
Agreements or aDeged by Complainants

15 aDd 16. General assertion of a failure to state a
claim.
·

The Demurrer is ovemdecl on this ground for the
reasons stated in 1(13) above.

Both paragraphs are too general in nature to be
CODSidcrecl as a groUDd for the Demurrer.

7. The Agreements limit the mneclies available to
the Complainants

B. Demurrer of Bondy Way Development
Corporation ("Bondy Way") and Chevy Chase,
F.S.B. ("Chevy Chase")

The Demurrer is sustained on this pound for tbe
same reasons and to the same extent as set forth iD
1(1) and 1(14) above.

1. General Statement of Failure to State a Claim

8. A Genenl Statement that no claim stated against
Boody Way even if it is assumed that Boody Way

This paragraph is not considered a ground for the
Demurrer.

assumed all of :Kettler's obligations

2. Integration Clausea of the Agreements made
them unambiguous
In Renner the Supreme Court spoke of terms such
as "advisor" or "bonus" as being ambiguous in the
context of the partial integration exception. The
same approach is applicable here as to "recreational
amenities" or "active and passive recreational
facilities" as they are set forth in the Agreements.
The AgRements are not 11D111Dbiguous for at least
this reason.
The Demurn:r is ovenuled on this grouod.

3. The Agreements do not state what Kettler will
build or make any distinction between Cascades and
Potomac Lakes

This paragraph is too general to state a separate
grouud for a demurrer. The allegations of paragraph
8 of the amended bill of complaint based "upon
information and beliet" are discussed below.
9. Chevy Chase not a party to any of the
Agreements and not a successor in interest to any
party to the Agreements
There being no allegation that Chevy Cha8e is a
party to either Agreemeot or a successor iD inttftst
to any party to either Agreement, the Demurrer is

sustained to the extent that DO liability may be
imposed on Chevy Chase as a party or a successor
iD in~ to any party to the Agreements.

10. Allegations of Paragraph 9 of the Amended Bill
of Complaint do not create a fiduciary duty upon
Chevy Chase

1bis is not a ground for a demurn:r. It states a facL

The Agreements speak for themselves.

There is a fiduciary duty when a special confidence
has been reposed in one who in equity and good
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The Complainants merely allege that "upon
infonnation and belief' Chevy Chase bas actively
participated in and controlled all significant aspects
of the development of the project and has
participated in all major aspecta regarding
development, scheduling of CODStruction and
expenditure of funds. These allegati01111 are not
sufficient to support a factual conclusion that the
Complainants reposed a special confidenc:c in
Chevy Chase.

The Kettler Defendants' argument is very simple.
The Complainants had to bave discovered the
alleged fraud when they executed the Agreements.
As they were executed more than two yean befcne
the Complainants first asserted their fraud claims,
Kettler argues that the fraud claims are bamd by
Section 8.01-243 (A). However, under Section
8.01-249, a cause of action for fraud accruea when
discovered or by the exercise of due diligeace
reasonably should have been discovered. The terms
of the Agreements may be probative of wben the
Complainants discovered or by the exercise of due
diligence should bave discovered the alleged &aud.
This Coun cannot say as a matter of law that the
Agreemems are conclusive on this i&su.o. The
Complainants are entitled to a full and fair bearing
on the issue. Gilmcne v. Basic Industries, 233 Va.
485(1987).

ne Demurrer is sustained on this ground.

ne Plea in Bar is denied at this time. However, the

conscience is bound to act in good faith and with
due regard for the interests of the one reposing the
confidence. Allen Realty Corp. v. Holbert, 227 Va.
441, 446 (1984); H-8 Partnership v. Wimmer, 220
Va. 176 , 179 (1979). The existence of a fiduciary
relatioDShip is a question of fact. Allen Realty, 227
Va. at447.

The allegatiODS based "upon information and
belief' are discussed below.
11. General statements of failure to state a claim
against Chevy Chase
This is not treated

88

a separate ground for the

Demurrer.
12. General statements of failure to state a claim
for accounting against Bondy Way or Chevy Chase

This, too, is merely a general statement, and not a
separate ground for the 0em1l1"n:r.

--a

13. Lowe's has no standing to assert a claim
because of the failure to obtain Kettler's consent to
an assignment of the Van Metre Agreement

The Demurrer is sustained on this ground for the
forth in 1(3) and 1(4) above.

M8SOD8 set

14. Christopher Properties bas no cause of action
because it is not a party to the Christopher
Agreement.
The Demurrer is sustained for the reasons set forth
in 1(2) above.

m.

Plea in Bar of NVKettler L.P. and Kettler &
Scott, Inc.

Kettler Defendants may continue to assert the
statute oflimitatiODS as a bar to the fraud claim.
IV. Complainant's Motioa for Leave to File a
Second Amended Bill of Complaint

Considering the pleadings ·already filed, the
argument and the representations of counsel in these
causes, this Court will allow the Complainants leave
to so amend. They may do so within twenty-oae
days after the date of this opinioa letter. The
defeadants are granted twenty-one days after the
filing of the second amended bill of complaint to
file their responsive pleadings.
The Complainants bave made the essential
allegations against Bondy Way and Chevy Chase
based merely "upon information and belief."
Although this is not improper pleading under
Virginia law, such allegations always raise a
question in the mind of this judge of the extent of
the pleader's knowledge of facts. It is even mote
questioaable when the allegations, such u the ones
referred to above, are as much conclusory 88
factual Although the issue is not befcne the Court,
it is certainly arguable that an allegation "based
upon information and belief' does not meet the
"weU srounded in fact" requirement of Section
8.01-271.1.

Contrary to what others may assert, it is not the
opinioa of this judge that Vitginia is a notice
pleading state. This belief is supported in an
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extensive discussion of Virginia pleading in Note,
The Specificity of Pleading in Modem Civil
Practice: Addressing Common Misconceptions, 25
U. Rich. Law Review 135 (1990). In pleading a
cause of action, the pleader must not only allege all
the clements of the cause of action but also must
allege facts constituting the cause of action. It is not
sufficient that the opposing party is on notice of the
claim. The pleader must plead his case with
specificity required by the Rules of Court and to the
extent that it wiD survive a demurrer under Section
8.01·273.
*9 IV. Decree

The Court asks Mr. Hausler to prepare a decree
consistent herewith to which any counsel may note
an exception.
1991 WL 835182 {Va. Cir. Ct.)

END OF DOCUMENT
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Leasly Sanchez v. Medicorp Health System, et al.
City of Fredericksburg Circuit Court #CLOl-221

OPINION
The question posed is whether Virginia recogni2es vicarious liability in negligence
cases - specifically, in the context of physician-hospital relationships - grom1ded in the
doctrine of apparent agency.

Background
According to the motion for judgment, the plaintiff (Sanche2), a truck driver, was
injured on October 16, 2001, while traveling through the Fredericksburg area. Sanchez was
treated at the emergency room of Mary Washington Hospital by Dr. Christopher Huesgen,
an employee of Fredericksburg Emergency Medical Associates (FEMA). Because he
allegedly suffered damages as a result of deficient care, Sanchez brought this malpractice
action against Huesgen, FEMA. and Medicorp (the entity that operates the hospital).
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Medico.tp demurred. The demurrer is limited to paragraph 4 of the motion for
judgment in which Sanchez alleges that Huesgen and other unnamed medical personnel who
treated him in the emergency room were apparent agents, ostensible agents, and/ or agents
by estoppd of Medicorp. Medicorp contends that these allegations do not state a claim
upon which Sanchez can recover, as a matter of law.
Counsel submitted memoranda and argued their positions on March 1, 2004. The
court took the matter under advisement

Decisions
Agency is an over-arching term describing relationships in which one person (the
agent) agrees to act for another (the principal). Restatement of 1\geru;y 2od §1. Such
relationships are generally broken down into two broad categories: master-servant and
principal-independent contractor.
A servant is an agent whose perfoanance of services is subject to the control of the
principal. This distinguishes a servant (nowadays more often referred to as an employee)
from an independent contractor, who contracts to do something for someone but whose
physical conduct in the performance of the undertaking is not subject to the other's control.
"Servant is thus a word that refers to a categoty of persons for whose physical conduct the
principal-master is responsible to third persons." Restatement of Ageru;y znd §2. The basis
of vicarious liability of the principal-master is the doctrine of respondent superior. See

BLACK'S LAW DICTIONARY (711"1 Ed.) p. 1313.
Under the doctrine of respondeat superior, the principal is liable for the negligent acts
of its agents. There are two predicates to such liability. First, the agent must be a servant of
the principal, as that word is defined above. Second, the servant must have been acting
within the scope of his employment when the negligent act occurred. Obviously, the policy
basis for this fonn of vicarious liability is that the master should be responsible for the acts
of its servant when it has the right to control those acts.
In the field of contract law, a person who does not have authority to act for another
but who reasonably appears to have such authority may bind the principal the same as if
actual authority had been conferred. SeeM. J. Agency §§81. The person possessing such
apparent or ostensible authority is referred to as an apparent agent. BLACK'S LAW
DICTIONARY (7ttb Ed.) p. 64.
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Courts in some jurisdictions have applied this concept of apparent agency to
negligence actions, at least in the context of physician-hospital relationships. See Paintsyille
Hospital y. Rose, 683 S.W. 2d 255 (Ky. 1985). Also see Restatement ofi\gen<;J 2ad §267.
There are no Virginia cases applying the doctrine of apparent agency to negligence
cases.

Vttginia decisions recognize that there are exceptions to the rule that where no
master-servant relationship exists, there can be no vicarious liability in tort cases. The
exception pertinent here is the ••nan-delegable duty". See, for example, MacCoy y. Colony
House Builders, 239 Va. 64 (1990). That concept was employed by a South Carolina
appellate court panel in holding that a hospital may be liable for the negligent acts of
emergency room personnel even though there was no master-servant relationship between
the hospital and the personnel That court held that a hospital has a non-delegable duty to.
provide competent service to patients in its emergency room. Simmons v. Tuomq Re.gjonal
Medical Centet, 498 S.E. 2d 408 (S.C. App. 1998). This court is persuaded that no such
novel and broad application of the "non-delegable duty" exception is .recognized in Virginia.
There is at least one reference in Vttginia tort jurisprudence to a servant who was not
acting within the scope of his "real or apparent authority'' at the time he .negligently injured a
third party Westem, Union y. Phelps, 160 Va. 674 (1933). However, that case does .QQt
recognize a doctrine of apparent agency. Instead, it is clear the court was referring to the
~ of a servant's employment, an aspect of vicarious liability under the doctrine of
respondeat superior. There, a telegraph messenger boy was operating his bicycle in a part of
town to which he was not assigned, and the court found that he was uot acting within the
real or apparent scope of his employment at the time he sttuck and injured a child. This is
quite different from applying a doctrine of apparent agency to negligence cases.
In Walker v. Winchester Memorial Hospital, 585 F. Supp. 1328 (1984), the U.S.
District Court for the Western District of Virginia. applied the doctrine of apparent agency in
a situation similar to this. Interpreting Virginia law, Judge James H. Michael held that a
patient could hold a hospital liable for the negligence of one of its independent contractors
"under the doctrine of apparent authority", even though such a suit is not sustairulble under
a theo.ty of respondeat superior. The ruling allowed the plaintiff to seek to prove at trial that
the hospital "hdd out" the emergency room physicians as its "agents" or pennitted them to
represent that they were its agent.

122

Cr·...
Letter Opinion to Counsel
March 11, 2004
Re: Sanchez v. Medicorp, et al.
Page Four

In this case, there are no allegations that Medicos:p "held out" the physician as its
agent o.r permitted emetgency room personnel to make such false representations. In any
event, smce V.itginia does not recognize the doctrine of apparent agency in this type of case,
such allegations would add notlUng meaningful to the pleading unless Sanchez could allege
in good faith that Medicorp held out the emergency room physician (and the other unnamed
persoru1el) as servants of the hospital or expressly pennitted them to represent that they
were employed by the hospital to perform such services - acts tantamount to fraud.
Professor Charles Friend has opined that it is "questionable at best'' whether in
Virginia ccapparent authority alone is sufficient to make a master liable for personal injuries
inflicted by a servant". Friend, PERSONAL INJURY LAW IN VIRGINIA (Jrd Ed. 2003)
§9.2, footnote 32 at p. 213.
This court agrees with Professor Friend.

It is worth noting that the doctrine of apparent agency is not merely an extension of
the doctrine of respondeat superior. In fact, it is quite different. The doettine of .respondeat
superior. imposes liability on a master for the negligent act of its servant where such act is
perfomred in the course of employment because the master has the right to control that
performance. The doctrine of apparent agency applies to cases where admittedly there is no
control; in fact, there is no .real master-servant relationship.
With that distinction in mind, this court is of the opinion that such a significant new
public policy should originate in the legislature, not in the trial cO\ll't$ of the Commonwealth.
To reiterate: application of the doctrine of apparent agency to negligence cases, especially to
physician-hospital relationships, is not simply a naturally-evolving extension of the doctrine
of respondeat superior; rather, it is a distinct basis for vicarious liability in the tort field.

Concluaioo

.

For the reasons explained, the demurrer will be sustained. Sanchez may amend his
motion for judgment within 21 days if he can allege explicit conduct tantamount to
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fraudulent representations made by the hospital and/ or the emergency room personnel, as
explained above. Otherwise, the claim against Medicorp based soldy on the theory of
apparent agency will be stricken and dismissed

Mr. Wimbish will please prepare and circulate an appropriate order.

William H. Ledbettet,Jr.,Judge
Dated: March 11, 2004
WHLJR:cdd
Original:
ccs:

\,BI("arron S. Mitchdl, Cletk

Cynthia. C. Hoffman. Esquire
Medicotp Health System
2300 Fall Hill Avenue, Suite 308
Fredericksburg, Vttginia 22401
Wesley Russell, Esquire
Gould & Russell
8420 Meadowbridge Road, Suite I
Mechanicsville, Virginia 23116
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF FREDERICKSBURG
LEASLY SANCHEZ

v.

Case No. CL03-221

MEDICORP HEALTH SYSTEM, dba
MARY WASHIN'GTON HOSPITAL, INC., et

at.
ORDER
On March 1, 2004, came the Defendant, Medicorp Health System ("Medicorp''), by

counsel, and the plaintiff, by counsel, and presented argument on the Dem\UTel' previously filed
herein by Medicorp. The Court has considered the arguments of counsel, and has reviewed the
Memoranda of Law submitted herein.
In consideration whereof, and for the reasons stated in the Court's letter opinion dated

March 11, 2004, it is hereby ORDERED:

~
~Jr-'

That Medicorp's Demurrer be sustained.

2.

That the Plaintiff is granted leave to file an Amended Motion for Judgment ifhe

can allege explicit conduct on the part ofMedicorp tantamount to a fraudulent representation

that Dr. Huesgen was an employee of Mary Washington Hospital..

t. \,)~~ti'
il-·vJ .

1.

3.

That any such Amended Motion for Judgment must be filed within twenty-one

(21) days of the date of this Order.

c.

·-··.

A
\?

That if the Plaintiff fails to file an Amended Motion for Judgment in accordance

4.

with the provisions of paragraphs 2 and 3 above, then the claim against Medicorp based on the
theory of apparent agency will be stricken and dismissed with prejudice.
The objection of the Plaintiff to the rulings of the Court is noted.
The Clerk is directed to provide a certified copy of this Order to all counsel of

record herein.
ENTERED:
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Carlyle R. Wimbish, ID
Margaret F. Hardy
SANDS, ANDERSON, MARKS & MILLER
Post Office Box 1998
Richmond, Virginia 23218-1998
(804) 783-7257 I (804) 783-2926- fax

SEEN:

N~~,jb,

Wesley Russell, Esquire
Gould & Russell
8420 Meadowbridge Road, Suite I
Mechanicsville VA 23116
804-730-8580 I 804-730-2420 - fax
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF FREDERICKSBURG
LEASLY SANCHEZ
MOTION FOR
RECONSIDERATION

PlaintifT,

v.
Case No.: CL03000221·00
MEDICORP HEALTil SYSTEM, dba
MARY WASWNGTON HOSPITAL, INC.
1001 Sam Perry Boulevard
Fredericksburg, VA 22401,

etals

ruling set forth in the Court's letter opinion of March 11, 2004, and Order of March 31, 2004,
and as grounds respectfully represents as follows:
1.

On March 8, 2004, after oral argument in the case under consideration, and three

days before this Court's ruling, the Circuit Court for Wise County recognized the doctrine of
apparent authority in this precise context. In this, the Court announced its intention to submit the
"issue of apparent ostensible authority" to the jury. A copy of the Wise Court's opinion is
attached. (Exhibit A).
2.

This Court's ruling of March 11, 2004 was based, at least in part, on the mistaken

•
belief that the Plaintiff had not alleged the requisite "holding out" of the physician as the
hospital's agent. This Court said on page four of the opinion, "[l]n this case, there are no
allegations that Medicorp "held out" the physician as its agent or pennitted emergency room
personnel to make such false representations". To the contrary, paragraph four (4) of the
LAw OPI'It."BB
)UNG, JIAsmNs, MANN

fREGORY Br SNilll. P.C.

Plaintiff's Motion for Judgment, in pertinent part, alleges: "The Defendant hospital held those
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attending out as its employees and agents and is therefore estopped to deny the agency
relationship".
3.

Notwithstanding the sufficiency of the pleading in the original Motion for

Judgment, the Plaintiff has this date filed his First Amended Motion for Judgment. However,
this Court's imposition on the Plaintiff a requirement to plead and prove a "fraudulent
misrepresentation" in connection with the "holding out" is not supported in the law and has not
been incorporated in the First Amended Motion for Judgment ..

4.

So far as the undersigned counsel has been able to determine, by virtue of the

Court's March 11, 2004 ruling, this Court now stands alone as having been the only Court in
Virginia or elsewhere to consider and reject the common law concept of apparent authority in the
emergency room setting. No states have had to resort to legislative enactment to obtain the
benefit of this well-grounded and well-recognized principle of law.
WHEREFORE, based on the above, and for reasons more explicitly set forth in the
accompanying Memorandum, Plaintiff respectfully moves for reconsideration; for an Order
allowing the filing of the Plaintiff's First Amended Motion for Judgment without alleging fraud;
for an order allowing the Defendant Hospital to respond to the First Amended Motion for
Judgment and the accompanying Memorandum; and, for an Order overruling the demurrer and
allowing the parties to go forward with discovery on the factual issues implicit in the concept of
apparent agency.
Respectfully submitted,
LEASLY SANCHEZ

~~
Of Counsel""""""'"""
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Robert W. Mann (VSB No. 07622)
Young, Haskins, Mann, Gregory & Smith, PC
P.O. Box 72
400 Starling Avenue
Martinsville, Virginia 24114-0072
Robert L. Spector, Esquire
1263 East Las Olas Boulevard
Fort Lauderdale, Florida 33301
954-764-2909 (Telephone)
954-463-3813 (Facsimile)
Counsel for Plaintiff

CERTICATE OF SERVICE
I hereby certify that a true and accurate copy of the foregoing was mailed or delivered to

Carlyle R. Wimbish, Ill, Esquire and Margaret F. Hardy, Esquire, SANDS, ANDERSON,
MARKS & miller, Post Office Box 1998, Richmond, Virginia 23218-1998, and Wesley G.
Russell, Jr., Esquire, Gould & Russell PC, 8420 Meadowbridge Road, Suite I, Mechanicsville,
Virginia 23116 this

J.M_ day of April 2004.
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BIRGE. SERGENT, JIIDGE
P.O.BOX326
JONESVILLE. VIROINIA 24263
1-276-346-7763
FAX 1-276-346-2155

CHIEFJUDOE
P.O. BOX 1980
WISE. VIROJNIA 24293
1·276-321-8653
FAX 1-276-321-435 I

JOHN C. KILGORE, JUDGE
104 E. JACKSON STREET

JAMES C. ROBERSON. JUDOE (RETIRED)
WIWAM C. FUGATE. JUDOE (RETIRED)

FORD C. QUILLEN, JUDOE CRE1TREDJ

SUITE4

OA'JE CITY, VIROINIA 2425 I
1-276-386-7322
FAX 1-276-386-2979

COMMONWEALTH OF VIRGINIA
COUNTIES OF LEE, SCOTT AND WISE
CITY OF· NORTON

March 8, 2004

Anthony Russell
Richard E. Ladd, Ir.

1. Brent Fleming

Robert V. Ward
Re: Todd Richardson, Administrator of the Estate of
Opal Collins, Deceased
Vs
John Maskell, M.D. and
St. Mary's Hospital, Inc.
L00-318

Dear Counsel:

StMary's bas filed a pre-trial plea of non-agency, alleging as a mater of law that
Dr. Maskell was an independent contractor hired by Mountain Coverage (MC), and not
an employee of the hospital, thus all elaims should be dismissed as to the hospital.
Plaintiff administrator argues that the issue of Dr. Maskell's employment status is
a mixed question of law and tact, and should be submitted to a jury for decision. Plaintiff
also contends Dr. Maskell was an agent ofhospital as a matteroflaw.
The court has carefully reviewed and eonsidcred eounsel extensive briefs,
exhibits. transcribed discovery deposition testimony, ease law, oral arguments, and makes
the following findings of fact and conclusions of law.

The Virginia Supreme Court established the agency rule in McDonald -vHampton Training School 254 Va 79-87 (1997): "The factors which are to be
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considered when determining whether an individual is an employee or an independent
contractor are well ~lished: (1) selection and engagement; (2) payment of
compensation; (3) power of dismissal; and (4) power to control the work of an individual.
The fourth &ctor, the power to contro~ is detenninative. Hadeed -v- Medic 24. Ltd.. 237
Va288 ..."
There is a written contract here between MC and hospital, which declares, 8
alia. that all ER physicians (including Dr. Maskell) arc "independent private contractors".
However, that same contract provides more than twenty requirements imposed upon the
ER physicians by hospital, which could be interpreted as a power to control exerted by
hospital over these physicians. The contract siveth with one hand, but taketh away with
the other.
Hospital argues that on seven previous hospital visits the plaintitrs decedent
signed treatment consent forms that said all physicians working in hospital's ER were
cclndependent Private Contracton"; and there was a prominendy displayed sign in the Ell
· to the same effect. However, other form documents (and ER signs), signed by plaintitrs
. decedent on the day in question, declare the ER. physicians, including Dr. Maskell, were
employees ofhospital.
Plaintiff contends that Dr. Maskell was an employee ofhospital because it
selected and engaged Dr. Maskell; had the power to dismiss him; paid his compensation
(this is disputed by the facts); and that it possessed extensive, broad and powedW control
over Dr. Maskell's work. Plaintifftbrthec argues hospital presented and provided
cl.ecedent with Dr. Maslcell as its treatins ER. physician on Iamwy 9, 2000 in conjunction
with hospital staff; employees, equipment, 8Dd nurses to assist bim, follow his directives,
order tests and discharge patients (as done to decedent) with after care instructions.
Plaintiff further cooteftds that Dr. Maskell was an apparent agent (or had apparent
ostensible authority as an employee) of hospital. This first impression issue has not been
decided in VirginiL Althoush hospital argues the doctrine of apparent agency is eontrary
to Va. Law, plaintift" cites a volume of recent state and federal cases which hold
otherwise. The Virginia Supreme Court by dictum is apparently levitating towards this
modem trend of health care pivviden and hospitals. See McQonald.aQD ~page ss,
"Retention of the blanket rule articulated over 70 years ago in Virginia also does not
reflect the changing c:ircumstanc:es surrounding the practice ofmedicine. 'The
conception that the hospital •.. undertakes ... simply to procure [docton] to act upon
their own responsibility, no longer reflects the fact.• Bing -v- Thunig. 143 N.E. 2d at 8 .
. •" 'To an increasing extent patients no longer select their physicians; they are often
supplied by the hospital or clinic.' Hospital and other corporate institutions that provide
medical care have increased the number and frequency of salaried arrangements for
physicians . . . . [C]ontracts with hospital-based specialists have dramatically increased. •

..

Virginia Circuit Court Judge John J. McGrath, Jr. also similarly opined in
Stottlemyer -v- Graham. 60 Va. Cir. 474, at 482 {2001):
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"Bthoug/IMcDonqld does not tl«zl with a bosplflll~ UabUity
for negUgently credentialing a plryslcilln, II'!B 1W4f01Iing 6ilems
to be consistent 'With the clear trend ofctiM law to intpose such
a liability. It may weU be, for taalllfJk. tJIDI the phyliclans in a

emergency room are "independent contraclon" and that the
surgeons and other specialists who are Ctl1led in to tl'eQt people
are "independent contractors, •• in the common law mumlng of
the term, but the patient comes to the hosptflllfor trftltment, and
does not come to a physical plont to dsal with a dizzying arrG,)'
of independent contractors. In me119' cases. the patient liDs no
idea who the various "professiontlls" who treated him worked
for (at letJSt until the myriad ofbills arriVe qfter discharge)."

See also VIrginia Circuit Court Iudje Randall G.Iobnson's decision on the theory
. that a physician may be the apparent agent of a hospital in ll:b! -v- Richmond Pediatric
Associates. 16 VL Cir. 383 (1980).
The modem trend case law discloses that hospitals increasingly hold themselves
out to the public in expensive advertising campaigns as oft"ering and rendering quality
health services. Patients who seek medical help through ~e Ell facilities ofmodem day
hospitals ue usually unaware ofwhether the physician is an independent contractor or an
agmt ofthe hospital. and this should not pmlu"bit a patient 1tom seeking compensation
1tom the hospital which offers the emergency room care. Some other modem State
Appellate Courts are holding that a hospital could be liable for the Degligence ofthe
independent contractor emergency department physician based on ostensible authority or
apparent ageocy.

The issues htre are presented to the court pro.-trial based OD discovery 4epositions
Uld profFered &cts by counsel, which is speculative and uncertain. The jury and court
ultimately should make any fmal decisions based on the c=w:t filets presented at trial.

Here there are too many facts and &cton in dispute subject to two different
inferences and interpretations. This court C8DDOt and will not find as a matter of law that
Dr. Maskell was an independent cxmtractor, nor an employee or agent of St. Mary's
Hospital. To be safe in an overabundance ofjudicial caution this issue will be submitted
to the jury for determination. See McDonald and Hadeecl, JIQD. The issue ofapparent
ostenst"ble authority and/or agency will also be submitted to the jury for separate decision.
Also the contested issue of reasonable reliince by dececleut that Dr. Maskell was an
independent contractor or an employee of hospital will be submitted to jwy for
determination.
Plaintiff in a late brief now asserts (a new theory of liability which is not pled in
his amended motion for judgment) that St Mary's is liable for the alleged negligence of
Dr. MaskeU as an independent contractor because St Mary's aUegedly had a nondelegable duty to provide non-negligent medical care in an emergency room setting. He

'

c-.

.

also argues that this non-d~legable duty is imposed on hospital through Medicare and
Medicaid regulations. This court ~ects plaintift"s late theory of liability since it is
unpled, and is not well founded in Virginia medical malpractice law.
·
Counsel for plaintiff shall prepare an order for entry accordingly.

i~
Cf
J.RobertStump
Judge

JRS/jds
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VIRGINIA:

IN THE CIRCUIT COURT FOR THE CITY OF FREDERICKSBURG

etals

)
)
)
)
)
)
)
)
)
)
)
)
)

Defendants

)
)

LEASLY SANCHEZ

200 1771b Drive, #3·411
Sunny Island Beach, FL 33160

Plaintiff,

v.
MEDICORP HEALTH SYSTEM, dba
MARY WASIDNGTON HOSPITAL, INC.

1001 Sam Perry Boulevard
Fredericksburg. VA 22401,

MEMORANDUM IN
SUPPORT OF PLAINTIFF'S
MOTION FOR
RECONSIDERATION
Case No.: CL03000221·00
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By letter Opinion dated March 11, 2004 this Honorable Court rejected the common-law
concept of apparent agency in the context of a modem hospital's emergency room setting. On
March 31,2004 this Court entered an Order sustaining the Defendant's Demurrer and granting
the Plaintiff twenty-one (21) days in which to file an Amended Motion for Judgment, alleging
fraudulent misrepresentation, upon pain of the Plaintiff's case against the Hospital being
dismissed.
Fully recognizing that successful Motions for Reconsideration are few and far between,
Plaintiff respectfully submits that the letter Opinion and Order hereinabove referred to are so out
of keeping with all modem authority that the ends of justice require that this issue be revisited
before the appellate process commences.
LAwOFPtal!ll
"OUNG, Jl4&mrs. )Wor
JuooRY Be SNmt P.C.
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ARGUMENT
I.

NO OTHER VIRGINIA COURT HAS EVER REJECTED
THE DOCTRINE OF APPARENT AUTHORITY IN A
HEALTHCARE SETTING:

Judge Michael's decision in Walker v. Winchester was previously cited and discussed in
the original briefs. Only days before this Court's ruling the attached decision was rendered in
Wise County, Richardson v. Waskell and St. Mary's Hospital. Upon closer review, there are at
least two other Virginia state courts decisions which have indicated that Virginia does indeed
recognize a cause of action based on apparent authority in the health care field .
. In Irby v. Richmond Pediatric Assocs., 16 Va. Cir. 383,389 (1980), Judge Randall 0.
Johnson held that Virginia recognizes the doctrine. In Irby, the Plaintiff alleged that a physician
was an employee or apparent agent of the defendant. Id. The basis for this allegation was that
the physician was present when the decedent arrived at the Defendant's office, the physician
would sort through the Defendant's mail, the physician directed the decedent to an examining
room in the Defendant's office, and examined the decedent in the Defendant's offices.Jd. The
Defendant demurred to the allegation of apparent agency. ld. Judge Johnson overruled the
Defendant's demurrer and allowed the Plaintiff to proceed against the Defendant on the theory
that the physician was the apparent agent of the Defendant. ld.
Also, in Stottlemyer v. Ghramm, 60 Va. Cir. 474, 482 (Cir. CL City of Winchester 2001),
Judge John J. McGrath, Jr. implied that Virginia would recognize a cause of action holding a
hospital liable for the actions of an independent contractor physician:

LAwOPI'Iclal
~OUl'fG, JIAslmfs, MA.n'

3RsooRY Be SJII'l'll, P.C.
MAin'INIIVILLILVA
Snwrr.VA

In may well be, for example, that the physician in an emergency
room are "independent contractors and dlat the surgeons and other
specialists who are called in to treat people are ' independent
contractors,' in the common law meaning of the term, but the patient
came to the hospital for treatment, and did not come to a physician
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plant to deal with a dizzying array of independent contractors. In
many cases, the patient has no idea who the various 'professionals'
who treated him worked for (at least until the myriad of bills arrive
after discharge).
II.

WITHOUT EXCEPTION, ALL OTHER JURISDICTIONS
WHICH HAVE CONSIDERED THE ISSUE HAVE RECOGNIZED
A CAUSE OF ACTION BASED ON APPARENT AGENCY IN THE
HOSPITAUPHYSICIAN CONTEXT:

In a 19891aw review article, after exhaustive review, the author cited three Illinois

Appellate Court cases expressly rejecting the apparent authority doctrine. According to the
author, these Dlinois cases were the sole bases for "a very small minority of states that has yet to
accept the ostensible agency doctrine as a basis for liability against a hospital". Bradford C.
Kendall, The Ostensible Agency Doctrine: In Search Of The Deep Pocket? 57 U. Mo. K., C. L.
Rev. 917 (1989). However, four years later the Supreme Court of Illinois considered the issue
for the first time and expressly overruled the aforesaid Appellate Court decisions. Gilbert v.
Sycamore Municipal Hospital, 622 N.E.2d 788 (Ill.1993), attached as Exhibit A.
Unquestionably, the "modem trend" is to recognize the doctrine in actions against
hospitals, and the courts so holding now cite no authority to the contrary. Kafri v. Greenwich
Hospital Associates, 2000 WL 306620 (D. Conn. Feb. 24, 2000). See Parker v. Freilich, 803
A.2d 738, 747 (Pa.Super. 2002)(court found no jurisdiction rejecting ostensible agency in
context of action against anesthesiologist). But cf. Baptist Memorial Hospital System v.
Sampson, 969 S.W.2d 945,949 (Tex. 1998)(court declines to adopt Restatement (Second) of
Torts Section 429 but does recognize ostensible agency doctrine).
Therefore, we can say, without known exception, that all jurisdictions outside of Virginia
that have had the opportunity to fully consider the issue have been willing to invoke the doctrine
I.AwOFPic:llll

'ouNo, IIABKINs. MAn
3REGORY &SMD11. P.C.
MAIItlNBVI.LLI!, VA

of apparent authority in factual settings involving hospital emergency departments. Jackson v.
3

SniART,VA

L

137

,..

C.

(

Power, 743 P.2d 1376(Alaska 1987); Stanhope v. Los Angeles College of Chiropractic, 128 P.2d
705 (Cal. 1942); Porubiansky v. EmoO' University. 275 S.E.2d 163,168 (Ga. App. 1981):
Paintsville Hospital v. Rose. 683 S.W.2d 255, 257 (Ky._1985); Mehlman v. Powell. 378 A.2d
1121 (Md. 1977): Grewe v. Mt. Clemens General Hospital. 273 N.W.2d 429, 432-33 (Mich.
1978): Hardy v. Brantley. 471 So.2d 358, 371 (Miss. 1985): Arthur v. St Peters Hospital. 405
A.2d 443 (N.J. Super. 1979); Mduba v. Benedictine Hospital. 52 A.D.2d 450 (N.Y.S. Sup. Ct.
1976); Hannola v. City of Lakewood. 426 N.E.2d 1187, 1192_(0hio App. 1980); Lewis v.
Central Oklahoma Medical Group. Inc .. 998 P.2d 202 (Okla. Civ._App. 1999): Themins v.
Emanuel Lutheran Chairty Bd.. 637 P.2d 155, 158-59 (Or. App. 1982); Brown v. Moore. 247
F.2d 711 (3rd.Cir. 1957); Simmons v Tuomey Regional Medical Center, 533 S.E.2d 312 (S.C.
2000); Naldez v. Pasandena Healthcare Mgmt..lnc.. 975 S.W.Zd 43 (Tex. App. 1998); Adamski
v. Tacoma General Hospital, 579 P.2d 970,977 (Wash. App. 1978); Adkins v. Hunt. 490 S.E.2d
806, 810-11 (W.Va. 1997); Pamperin v. Trinity Memorial Hospital, 423 N.W. 2d 848 (Wise.
1988).
There are, of course, jurisdictions where the doctrine has not been adopted because the
issue has not been raised. However, there appear to be no remaining jurisdictions which have
addressed the issue and rejected iL The rational of these decisions is compelling.
In Mehlman v. Powell, 378 A.2d 1121 (Md. 1977), a patient was treated and
released from a hospital emergency department by an independent contractor physician and later
died from a pulmonary embolism. The Maryland Court of Appeals held that the hospital could
be liable for the negligence of the independent contractor emergency department physician based
on ostensible authority or apparent agency. The court explained:
LAwOFPIC:a
{OUNG, IIAsmis, MANN
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In the instant case, all appearances suggest and all ordinary
4

l3B

.~

I

(

(

expectations would be that the Hospital emergency room, physically a
part of the Hospital, was in fact an integral part of the institution. It is
not to be expected and nothing put [the patient] on notice, that the
various procedures and departments of a complex, modem
hospital ... are in fact franchised out to various independent
contractors. The situation seems to us substantially similar to that in
Stanhope v. Los Angeles College of Chiropractic, 128 P.2d 705 (Cal.
Ct. App. 1942), where the court, holding that an apparent agency
existed between a hospital and an independent radiologist, stated:
••.. [The] appellant did nothing to put respondent on
notice that the X-ray laboratory was not an integral
part of appellant institution, and it cannot seriously be
contended that respondent, when he was being carried
from room to room ... should have inquired whether the
individual doctors who examined him were employees
or were independent contractors.' Mehlman. 378 A.2d at 1124.
The theory of ostensible or apparent agency in the health care field is further explained in
Clark v. Southview Hospital. 628, N.E.2d 46, 53 (Ohio 1994):
With hospitals now being complex full-service institutions, the
emergency room had become the community medical center, serving
as the portal of entry to the myriad of services available at the
hospital ....The public, in looking to the hospital to provide such care,
is unaware of and unconcerned with the technical complexity and
nuances surrounding the contractual and employment arrangements
between the hospital and the various medical personnel operating
therein. Indeed, often the very nature of the medical emergency
precludes choice. Public policy dictates that the public had every
right to assume and expect that the hospital is the medical provider it
purports to be.
The change of hospitals over the years and their expanded liability (ostensible or apparent
agency) were explained in Bell v. Sham Cabrillo Hospital. 212 Cal. App. 3d 1034, 1051 (1989):

LA.w OJrnca
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The concept that a hospital does not undertake to treat patients, does
not undertake to act through its doctors and nurses, but only procures
them to act solely upon their own responsibility, no longer reflects the
fact. The complex matter of operation of a modern-day medical
institution clearly demonstrates that they furnish far more than mere
facilities for treatment. They appoint physicians and surgeons to their
medical staffs, as well as regularly employing on a salaried basis
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resident physicians and surgeons, nurses administrative and manual
workers, and they charge patients for medical diagnosis, care,
treatment and therapy, receiving payment for such services through
privately financed medical insurance policies and government
financed programs known as Medicare and Medicaid. Certainly, the
person who avails himself or out modem 'hospital facilities' ...expects
that the hospital staff will do all it reasonably can to cure him and
does not anticipate that its nurses, doctors, and other employees will
be acting solely on their own responsibility.
In Kashishian v. Port, 481 N.W.2d 277 (Wise. 1992), the court noted that apparent
agency takes into consideration the realities of modem hospital care:
[H]ospitals increasingly hold themselves out to public in
expensive advertising campaigns as offering and rendering quality
health services. One need only pick up a daily newspaper to see full
and half page advertisements extolling the medical virtues of an
individual hospital and the quality health care that the hospital is
prepared to deliver in any number of medical areas. Modem hospitals
have spent billions of dollars marketing themselves, nurturing the
image with the consuming public that they are full-care modem health
facilities. All of these expenditures have but one purpose: to
persuade those in need of medical services to obtain those services at
a specific hospital. In essence, hospitals have become big business,
competing with each other for health care dollars.
In Hardy v. Brabtley. 471 So.2d 358, 371 (Miss. 1985), the Mississippi Supreme Court

noted that a major component of modem hospital business is the emergency room:
If [emergency room physicians] do their job well, the hospital
succeeds in its chosen mission, profiting financially and otherwise
from the quality of emergency care so delivered. On such facts,
anomaly would attend the hospital's escape from liability where the
quality of care so delivered was below minimally acceptable
standards.

In Arthur v. St. Peters Hospital, 405 A.2d 443, 447 (N.J. Super. 1979), the New Jersey
Superior Court found that another reality of modem hospital care involves the reasonable
expectations of the public:
LA.wOI'I'u:m
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Generally people who seek medical help though the emergency room
6
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facilities of modem-day hospitals are unaware of the status of various
professionals working there: Absent a situation where the patient is
directed by his own physicians or where the patient makes an
independent selection as to which physician he will use while there,
it is the reputation of the hospital itself upon which he would rely.
Also, unless the patient is in some manner put on notice of the
independent status of the professionals with whom it might be
expected to come into contract, it would be natural for him to assume
that these people are employees of the hospital.
The court in Brown v. Coastal Emergency Services. Inc.• 354 S.E.2d 632, 637 (Ga. App.
1987), summed up the importance of the doctrine of apparent agency:
Such appearances speak much louder than the words of whatever
private contractual arrangements the physicians and the hospital may
have entered into, unbeknownst to the public, in an attempt to insulate
the hospital from liability for the negligence, if any, of the physicians.
The Wisconsin Supreme Court in Pamperin v. Trinity Memorial Hospital. 423 N. W.2d
848,855 (Wise. 1988), Also concluded:
Consistent with this concept of the modem-day hospital facilities, a
patient who is unaware that the person providing treatment is not the
employee or agent of the hospital should have a right to look to the
hospital in seeking compensation for any negligence in providing
emergency room care. The fact that, unbeknownst to the patient, the
physician was an independent contractor should not prohibit a patient
from seeking compensation from the hospital which offers the
emergency room care.
III.

NO JUR.ISDICTION HAS HAD TO RESORT TO LEGISLATIVE
ENACTMENT TO SECURE THE BENEFIT OF THE COMMON-LAW
DOCTRINE OF APPARENT AGENCY:

In the Memorandum Opinion of March 11, 2004, this Honorable Court stated that if the
apparent agency doctrine is to be adopted in Virginia "such a significant new public policy
should originate in the legislature, not in the Trial Courts of the Commonwealth", opinion p 4.
No other jurisdictions have required legislative initiative. Apparent agency in a hospital
LAw OI"PIC:I!II
OUNO. IIAsmNs. M.&.'flJ
JREGORY Be SJmB. P. c.
MA1111t<BVw.l!, VA
ST1!ART,VA

emergency room setting is but a logical extension of the common-law.
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So far as the undersigned counsel can determine, Alaska is the only State which has
enacted any legislation that bears, even remotely. on the subject matter. and this was done in the
setting of "Tort Reform". Ak. Stat. § 09.65.096, statute attached as Exhibit B. This is an
example of legislation to curb the impact of the common-law doctrine. not to create the
doctrine. In summary, by legislative enactment Alaska provides that hospitals can escape
liability under the doctrine of apparent authority by a conspicuous notice and newspaper
disavowal, but then only if the emergency room doctor has liability insurance coverage.
Accordingly, even applying Alaska law, where tort refonn measures have addressed this issue,
the Defendant Hospital would arguably still be liable because Dr. Huesgen's insurance company
is in receivership and he has no coverage.
IV.

THERE IS NO LEGAL BASIS FOR REQUIRING THE
PLAINTIFF TO ALLEGE INTENTIONAL FRAUDULENT
MISREPRESENTATION IN ORDER TO SECURE THE
BENEFIT OF THE APPARENT AUTHORITY DOCTRINE:

The doctrine of apparent authority is not based upon actual fraud. The doctrine is much
more akin to constructive fraud. Simply put. there is no requirement in Virginia law, or
elsewhere, that the requisite "holding out" be tantamount to fraud. To the contrary, the only
requirement is that the employer give the appearance of an employer-employee relationship.
"Under Virginia law, a principal is estopped from denying an agency relationship if he represents
that a party has authority to act on his behalf." Perry v. Scruggs, 17 Fed. Appx. 81, 2001 WL
929813, at *7 (4th Cir. 2001) [unpublished]; see also MBA. Inc. v VNU Amvest, Inc., 51 B.R. 966,
973-74 (Bankr.E.D. Va. 1985) (apparent agency applies when principal"represents or holds our
to third parties that the agency exists"; doctrine "rest primarily upon either a representation by or
a failure to act of the principal"); Lancaster v. Kaiser Foundation Health Plan ofMid-Atlantic
LAw Ornllllll
'OUNO, IU&Jmrs, M.urN

JuooBY Be SNrm. P.r.
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States, Inc., 985 F. Supp. 1137, 1150 n.45 (E.D. Va. 1997) (plaintiff must show that defendant
"held out the supposedly negligent doctor or facility as its employee"). In Irby v. Richmond

Pediatric Associates. Inc., 16 Va. Cir. 383 (City of Richmond 1989), the court discussed the
facts that were alleged in order to plead that a physician (Dr. Arkin) was an employee of the
defendant (Richmond Pediatric Associates):
With regards to the sufficiency of plaintiff's factual allegations of
apparent or ostensible agency, the court finds that such allegations
are sufficient. Specifically. the allegations that Dr. Arkin was
present when the lrbys arrived at defendant's offices, was sorting
through mail at such offices, directed the Irbys to an examining
room in those offices, and examined Melissa in those offices are
more than sufficient to give defendant notice of the basis of
plaintiff's claim of apparent or ostensible agency. Id. at 389-90
Contrary to a requirement of fraud or intentional misrepresentation, cases from other
jurisdictions are illustrative of a far more relaxed standard for the "holding out" element. For
example, in Houghland v. Grant, the court stated:
Northeastern operated a full-service emergency room facility and
provided those services to the surrounding region. Northeastern
thereby created the appearance of the provider of emergency medical
services. When a doctor renders care in Northeastern's emergency
room, the appearance is that Northeastern is rendering that care.

LAwOI"PlCBII

•ouNG, HASJmlfs, MANN
JRBOORY Be Sxrro. P.c,
M.t.lnt!IIIIVIU.& VA

When member of the public seek care at a modem hospital emergency
room, they reasonably assume that the hospital is responsible for their
care. Sztorc v. Northwest Hosp., 146 Ill. App. 3d 275, 100 Ill. Dec. 135,
137,496 N.E.Zd 1200, 1202, cert. denied (Dec, 4, 1986). Patients seekin
care from a hospital emergency room are particularly not in a position to
make inquiries into the contractual relationships between the hospital and its
emergency room doctors. Hannola, 426 N.E.2d at 1190. The very nature
of a medical emergency dictates that hospitals providing emergency room
services be held responsible for the actions of professionals providing such
care when the elements of apparent authority are established. Pamperin,
423 N.W.Zd at 854-57. Requiring injured plaintiffs who sought medical
care from an emergency room to show that they undertook a reasonable
9
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inquiry to ascertain whether doctors in the emergency room are in fact agents
of the hospital would lead to a harsh result not in accordance with the concept
of modem hospital.
In the instant case, Plaintiff produced evidence contending that Corley
did in fact look to Northeastern as a comprehensive, primary care facility
offering its own emergency room services with its own emergency room,
personnel. A fact finder could find that, by seeking to provide complete
hospital emergency medical services to a broad region and by representing
itself as a hospital offering such services, Northeastern assumed responsibility
for any malpractice committed by the doctors employed in its emergency room.
A jury could conclude that Northeastern created the appearance that the
doctors in its emergency room were its own agents. If so, Northeastern cannot
now protest by claiming that the doctors were independent contractors. 891 P.2d
at 568-69

CONCLUSION
For reasons stated, this Honorable Court should revisit and reconsider the issue of
apparent authority in the context of the Defendant Hospital's emergency room setting.
Respectfully submitted,
LEASLY SANCHEZ

-------Robert W. Mann, Esquire (VSB No. 07622)
YOUNG, HASKINS, MANN, GREGORY & SMITH, PC
P.O. Box 72
Martinsville, Virginia 24114-0072
276-638-2367 (Telephone)
276-638-1214 (Facsimile)
Robert L. Spector, Esquire
1263 East Las Olas Boulevard
Fort Lauderdale, Florida 33301
954-764-2909 (Telephone)
954-463-3813 (Facsimile)
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LEXSEE 622 N.E.2D 788
DIMPLE GILBERT, Special Adm'r oftbe Estate of Jack Gilbert, Deceased,
Appellant, v. SYCAMORE MUNICIPAL HOSPITAL, Appellee.
Docket NO. 74319
SUPREME COURT OF ILLINOIS

156 IU. 2d 511; 622 N.E.2d 788; 1993 IU. LEXIS 97; 190 IU. Dec. 758
October 21, 1993, Filed

PRIOR HISTORY: [***1]
Appeal from the Appellate Court for the Second
District: heard in that court on appeal from the Circuit
Court of De Kalb County, the Hon. John W.
Countryman, Judge, presiding.

prospective operation only in order to avert injustice. that
in the future any settlement between the agent and the
patient would extinguish the hospital's vicarious liability.
OUTCOME: The court reversed the judgment.
LexisNexis (TM) HEADNOTES • Core Concepts:

DISPOSITION:
Judgments reversed: cause remanded.
CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiff, a patient's
executor, filed a malpractice and wrongful death action
against defendant hospital. The Appellate Court for the
Second District (Illinois) affirmed the trial court's award
of summary judgment to the hospital, and the executor
appealed.
OVERVIEW: A patient went to a hospital emergency
room complaining of chest pains. A doctor, who was an
independent contractor at the hospital, examined and
discharged the patient, and the patient died later that day
of a heart attack. The executor of the patient's estate
settled the case with the doctor but reserved the cause of
action against the hospital. The court held that liability
would attach to the hospital only if the doctor was an
apparent agent of the hospital; if the patient knew that
the treating physician was an independent contractor,
then the hospital would not be liable. As there was a
genuine issue of material fact as to whether the doctor
was 'an apparent agent of the hospital, the hospital's right
to summary judgment was not free from doubt.
Additionally, the court confirmed a ruling, for

Civil ProcediiTfJ > Su1111PU1ry Judgment > Summary
Jllllgment Slillu/4rtl
[HNl] The purpose of summary judgment is not to try a
question of fact, but to determine whether one exists.
Summary judgment is appropriate only where the
pleadings, depositions, and admissions on file, together
with the affidavits, if any, show that there is no genuine
issue as to any material fact and that the moving party is
entitled to a judgment as a matter of law. In determining
whether a genuine issue as to any material fact exists, a
court must construe the pleadings, depositions,
admissions, and affidavits strictly against the movant and
liberally in favor of the opponent. A triable issue
precluding summary judgment exists where the material
facts are disputed, or where, the material facts being
undisputed, reasonable persons might draw different
inferences from the undisputed facts.
Civil Procedure > Summary Jwlgment > Summary
Jwlgment Stmulartl
[HN2] The use of the summary judgment procedure is to
be encouraged as an aid in the expeditious disposition of
a lawsuit. However, it is a drastic means of disposing of
litigation and, therefore, should be allowed only when
the right of the moving party is clear and free from
doubt.
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Beall/teare Law > Actions Against Facilities > Facility
LillbilityTorts > Malpractice Liability > Heallhcare
Providers
[HN3] In Illinois, a hospital may be liable in a medical
malpractice case on two distinct theories. First, the
hospital may be liable based upon a principal-agent
relationship between the hospital and the physician.
Second, the hospital may owe a duty, independent of any
relationship between physician and patient, to review and
supervise the medical care administered to a patient.
H«<lthcare Law > Actions Against Facilities >
Independent Conlrtlctor LiabilityHealthcare Law >
Actions Against Facilities > bspondeat Superior &
Apptl1flnt AgencyTorls > Malpmctice Liability >
He~~lthcare Provitkrs
[HN4) Liability attaches to the hospital only where the
treating physician is the apparent or ostensible agent of
the hospital. If a patient knows, or should have known,
that the treating physician is an independent contractor,
then the hospital will not be liable.
Bwiness & Corpomle Entities > Agency > Authority to
Act > ApJHII1lnl Authority
[HN5) Illinois has long recognized the doctrine of
apparent authority, which refers to a type of agency
relationship. A principal will be bound by not only that
authority which he actually gives to another, but also by
the authority which he appears to give. Apparent
authority in an agent is the authority which the principal
knowingly permits the agent to assume, or the authority
which the principal holds the agent out as possessing. It
is the authority which a reasonably prudent person,
exercising diligence and discretion, in view of the
principal's conduct, would naturally suppose the agent to
possess. Where the principal creates the appearance of
authority, the principal will not be heard to deny the
agency to the prejudice of an innocent party, who bas
been led to rely upon the appearance of authority in the
agent. Whether an agent is authorized to act is a question
of fact. Whether a person has notice of the lack of an
a~ent's authority, or is put on notice by circumstances, is
likewise a question of fact.
Torts > Vicarious Liability > AgentsBusiness &
Corporate Entities > Agency > Authority to Act >
ApJHI"lnl Authority
[HN6) The doctrine of apparent authority is more
commonly applied in contract cases. However, an
apparent agency gives rise to ton liability where the
injury would not have occurred but for the injured party's
justifiable reliance on the apparent agency.

Heallhcare Law > Actions Agaillst Facilities >
Respondeat Superior & A.PJH~nnt AgencyTorts >
Malpmctice Liability > Heallhcare Pro11iden
[HN7) Under the doctrine of apparent authority, a
hospital can be held vicariously liable for the negligent
acts of a physician providing care at the hospital.
regardless of whether the physician is an independent
contractor, unless the patient knows, or should have
known, that the physician is an independent contractor.
The elements of the action are as follows: For a hospital
to be liable under the doctrine of apparent authority, a
plaintiff must show that: (1) the hospital, or its agent,
acted in a manner that would lead a reasonable person to
conclude that the individual who was alleged to be
negligent was an employee or agent of the hospital; (2)
where the acts of the agent create the appearance of
authority, the plaintiff must also prove that the hospital
had knowledge of and acquiesced in them; and (3) the
plaintiff acted in reliance upon the conduct of the
hospital or its agent, consistent with ordinary care and
prudence.
He~~lth£are Law > Actions Against Facilities >
Independent Conlrllctor LiabilityHeallhcare Law >
Actio111 Against Facilities > Respondeat Superior &
Appannt Agency
[HNS] For a hospital to be liable under the doctrine of
apparent authority, the element of holding out on the part
of the hospital does not require an express representation
by the hospital that the person alleged to be negligent is
an employee. Rather, the element is satisfied if the
hospital holds itself out as a provider of emergency room
care without informing the patient that the care is
provided by independent contractors. The element of
justifiable reliance on the pan of the plaintiff is satisfied
if the plaintiff relies upon the hospital to provide
complete emergency room care, rather than upon a
specific physician.

Torts > Vicarious Liability > AgentsBusiness &
Corporate Entities > Agency > Duties & Liabilities >
Negligent Acts ofAgents
(HN9] The rule that any settlement between the agent
and the plaintiff must also extinguish the principal's
vicarious liability stands regardless of whether the
plaintiff's covenant not to sue the agent expressly
reserves the plaintiff's right to seek recovery from the
principal. Cases holding to the contrary, such as Edgar
County Bank & Trust Co. v. Paris Hospital, Inc., J12
N.E.2d 259 (1 974) and Stewart v. Village ofSummit, 499
N.E.2d 450 (1986), are hereby overruled on this point.
Gow:mments > LegislllJion > Effect & Opemtion >
Prospective & Retrospective Operotion
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[HNlO] The Supreme Court of Illinois has the inherent
power to make its rulings prospective. A new rule or
decision will be given prospective operation whenever
injustice or hardship, due to justifiable reliance on the
overruled decisions, would thereby be averted.
COUNSEL:
Bernard R. Nevoral, Paul W. Pasche and David L.
Vwik, of Bernard R. Nevoral & Associates, Ltd., of
Chicago, for appellant.
Franklin C. Cook, of Freeport (Robert McWilliams, of
Kostantacos, Traum, Reuterfors & McWilliams, P.C., of
Rockford, of counsel), for appellee.
Steven E. Garstki and Stewart D. Stoller, of Stoller &

Garstki, of Chicago, for amisuc curiae Illinois Trial
Lawyers Association.
JUDGES: FREEMAN
OPINIONBY: FREEMAN
OPINION:
[*514] [**790] JUSTICE FREEMAN delivered
the opinion of the court:
The question presented for review is whether a
hospital can be found vicariously liable for the
negligence of a physician who is not a hospital
employee, but rather an independent contractor. We hold
that a hospital may be vicariously liable in such a case
under the doctrine of apparent authority.
[**791] BACKGROUND
The record contains the following pertinent
evidence. On April 8, 1981, defendant, Sycamore
Municipal Hospital (hospital), in Sycamore, Illinois, was
a full service, [*515] acute care facility. The hospital's
active staff consisted of 14 to 20 physicians including
Irving Frank, M.D. Dr. Frank was a general practitioner.
Many of the hospital's active staff physicians
practiced through professional associations. Dr. Frank
was the founder and president of one such group,
Kishwaukee Medical Associates, Ltd. (KMA). Five to
eight physicians practiced through KMA.
The hospital considered its active [***2] staff
physicians to be independent contractors. The hospital
did not pay them any salary. The record shows, for
example, that the hospital did not pay Dr. Frank any
business expense, or pay his social security taxes, or
provide him with insurance, vacation, or sick leave. The
hospital did not control his diagnosis or treatmenl Dr.
Frank set his own fees, billed separately for services

rendered, kept the profits and bore the losses from his
practice, and determined his own work schedule. salary,
vacations, and maximum absences.
Various practice areas in the hospital had a quality
assurance review committee that would meet regularly to
review cases, statistics, and medical treatment generally.
(E.g., an emergency room committee, an operating room
committee, etc.) Committee members included active
staff physicians, hospital employees, and a representative
of hospital administration. If the hospital did not approve
of a physician's conduct, a hospital representative would
speak to the physician.
The hospital had a "call roster," but a physician
association could have its own call roster. For example.
if a patient asked for a KMA physician who was
unavailable, then another KMA-designated [***3)
physician would respond.
The hospital emergency room was not managed or
operated by an outside independent contractor or a
particular medical association. Rather, the emergency
room was considered a hospital function. The hospital
employed [*516] emergency room nurses and owned
emergency room equipment. The hospital's emergency
room committee reviewed emergency room treatment
rendered by physicians.
Active staff physicians were scheduled to be on call
in the emergency room. However, an assigned physician
could arrange for a substitute. As with their relationship
generally, the hospital considered active staff physicians
assigned to the emergency room to be independent
contractors. The physicians billed emergency room
patients separately for their services. The hospital also
billed emergency room patients, but not for the
physician's services. Marty Losoff, the hospital
administrator in April 1981, testified in a deposition that
the behavior of emergency room physicians could affect
the hospital's public relations. Losoff also testified that.
to his knowledge, lhe hospital did not advise emergency
room patients that emergency room physicians were not
hospital employees but rather independent [***4]
contractors.
On the morning of April 8, 1981, Jack Gilbert
(decedent) suffered pain in his chest and left arm while
lifting weights. At approximately 2:30 p.m.. decedent
arrived by ambulance at the hospital's emergency room.
Upon arrival, decedent signed a consent form, prepared
by the hospital, which stated in pertinent part:
"The undersigned has been informed of
the emergency treatment considered
necessary for the patient whose name
appears above and that the treatment and
procedures will be performed by
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physicians and employees of the hospital.
Authorization is hereby granted for such
treaunent and procedures.
Dr. Wassner, a KMA physician who was on call that
day, asked Dr. Frank to cover the emergency room for .
that day. Decedent asked for Dr. Stromberg, a KMA
physician. Since Wassner and not Stromberg was on call,
an emergency room nurse telephoned Dr. Frank, who
arrived [*517] a few minutes later. Dr. Frank had never
met decedent before that day.
[**792) Dr. Frank gave decedent several tests,
which did not reveal any sign of heart disease or a heart
problem. Dr. Frank prescribed pain medication for
decedent and discharged him at 4:20 p.m. Later that
evening, decedent died as a result [***5] of a
myocardial infarction. An autopsy revealed the presence
of heart disease at the time of his death.
Plaintiff, Dimple Gilbert, as special administrator of
decedent's estate, brought a medical malpractice and
wrongful death action against Dr. Frank (count I) and the
hospital (count II). In count n, plaintiff alleged that the
hospital, by its agents or employees, including Dr. Frank,
negligently failed to perform various acts in relation to
the diagnosis and treaunent of decedent. Plaintiff
subsequently settled with Dr. Frank, who is not a party to
this appeal, but reserved her causes of action against the
hospital.
The hospital moved for summary judgment. The
hospital contended, inter alia, that it was not vicariously
liable for Dr. Frank's alleged negligence because he was
not the hospital's agent or employee. The circuit court of
De Kalb County granted summary judgment in favor of
the hospital. The appellate court, with one justice
dissenting. affirmed. (233 Ill App. 3d 372.) We allowed
plaintifrs petition for leave to appeal (134 Ill. 2d R.
315(a)), and now reverse and remand for further
proceedings.
DISCUSSION
[HN1] The purpose of summary judgment [***6]
is not to try a question of fact, but to determine whether
one exists. (Ray v. City of Chicago (1960), 1911l 2d
593, 599, 169 N.E.2d 73.) Summary judgment is
appropriate only where the pleadings, depositions, and
admissions on file, together with [*518] the affidavits, if
any, show that there is no genuine issue as to any
material fact and that the moving party is entitled to
ajudgment as a matter of law. • Ill. Rev. Stat. 1989, ch.
110, par. 2--IOOS(c).
In determining whether a genuine issue as to any
material fact exists, a court must construe the pleadings,
depositions, admissions, and affidavits strictly against
the movant and liberally in favor of the opponent. (

Purtill v. Hess (1986), 111/IL 2d 229, 240, 95 Ill. Dec.
305. 489 N.E.2d 867.) A triable issue precluding

summary judgment exists where the material facts are
disputed (Ray. 19 Ill. 2d at 599; llarkhmlsen v. Naugher
(1946), 395 RL 562, 566, 70 N.E.2d 565), or where, the
material facts being undisputed, reasonable persons
might draw different inferences from the undisputed
facts ( Pyne v. Witmer (1989), 1291/L 2d 351, 358, 135
Ill. Dec. 557, 543 N.E.2d 1304). [HN2] The use [***7]
of the summary judgment procedure is to be encouraged
as an aid in the expeditious disposition of a lawsuit.
However, it is a drastic means of disposing of litigation
and, therefore, should be allowed only when the right of
the moving party is clear and free from doubt. Pyne, 129
IlL 2d at 358: Purtill. 111111. 2d at 240.

Vicarious Liability
In its motion for summary judgment, the hospital
argued that it could not be vicariously liable for the
alleged negligence of Dr. Frank because he was not an
agent or employee of the hospital. [HNJ] In Illinois, a
hospital may be liable in a medical malpractice c~ on
two distinct theories. First, the hospital may be hable
based upon a principal-agent relationship between the
hospital and the physician. Second, the hospital may owe
a duty, independent of any relationship between
physician and patient, to review and supervise the
medical care administered to a patient ( Rohe v. Shivde
(1990), 203 IlL App. 3d 181, 198, 148111. Dec. 516, 560
N.E.2d 1113; Hansbrough v. Kosyak (1986), 141 IlL
App. 3d 538, 550, 95 Ill. Dec. 708, 490 N.E.2d 181,
citing Darling v. Charleston Community Memorial
[*519] Hospilal (1965), 33111. 2d 326; 211 N.E.2d 253.)
[***8) In the present case, the appellate court correctly

noted that the parties raise only the first of these theories
on appeal.
In some decisions. the appellate court has held that a
hospital is vicariously liable for the negligence of a
physician who is the [**793] apparent agent of the
hospital. ( Northern Trust Co. v. St. Francis Hospital
(1988), 168 Ill App. 3d 270, 278-79, 119 Ill. Dec. 37,
522 N.E.2d 699: Sztorc v. Northwest Hospital (1986),
146 Rl App. 3d 275, 278-79, 100 Ill. Dec. 135, 496
N.E.2d 1200.) In other decisions, however, the appellate

court has refused to hold a hospital vicariously liable
based on an agency relationship unless the physician was
an actual agent of the hospital. Johnson v. Sumner
(1 987), 160 Ill. App. 3d 173, 1 75, 111 Ill. Dec. 903, 513
N.E.2d 149: Greene v. Roger$ (1986), 147 Ill. App. 3d
1009, 1015-16, 101 Ill. Dec. 543, 498 N.E.2d 867.

In the present case, the appellate coun
acknowledged that the Northern Trust and Szrorc
decisions and decisions from the courts of several other
States have held hospitals vicariously liable for the
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negligence of treating physicians based on the doctrine
of apparent agency. However, relying on Greene and
Johnson, the (***9] court was of the opinion that the
cases recognizing apparent agency in this context fail to
take into account the unique nature of the relationships
between physicians and patients and between physicians
and hospitals especially in emergency situations. • 2JJ
Ill. App. Jd at 378.
The appellate court noted that the treating physician
controls and directs an emergency room patient's
treatment. The court reasoned that it was not realistic to
expect hospital staff or administration to direct or control
treatment of an emergency room patient. especially when
split-second decisions are required. This factor, to the
court, demands recognition of the independent
relationship between a hospital and an emergency room
physician and militates strongly against extension of a
hospital's vicarious liability to physicians who are not
actual agents or employees of the hospital. The court also
[*520) noted that the application of the doctrine of
apparent authority in this situation would violate the
fundamental precept of tort law that the tortfeasor be
liable to the injured party for damages resulting only
from his or her conduct. (233111. App. Jd at 378 [***10]
(citing Johnson, 160 Ill. App. 3d at 175, and Greene, 147
IlL App. 3d at 1015).) Based on this reasoning, the
appellate court concluded "that a hospital may be held
vicariously liable for the negligence of an emergency
room physician only if the physician was an actual agent
or employee of the hospital. • 233 nt. App. Jd at 378-79.

The decisions in Greene, Johnson, and the present
case overlook two realities of modern hospital care. One
reality involves the business of a modem hospital. In
Kashishian v. Port (1992), 167 W"IS. 2d 24, 481 N. W.2d
277, the Wisconsin Supreme Court observed:
"Hospitals increasingly hold themselves
out to the public in expensive advertising
campaigns as offering and rendering
quality health services. One need only
pick up a daily newspaper to see full and
half page advertisements extolling the
medical virtues of an individual hospital
and the quality health care that the
hospital is prepared to deliver in any
number of medical areas. Modem
hospitals have spent billions of dollars
marketing themselves, nurturing [***11]
the image with the consuming public that
they are full-care modem health facilities.
All of these expenditures have but one
purpose: to persuade those in need of
medical services to obtain those services
at a specific hospital. In essence, hospitals

have become big business, competing
with each other for health care dollars.

Kashishian, 167 Wis. 2d at 38, 481
N. W.2d at 282.
Further, a major component of modem hospital
business is the emergency room. As the Mississippi
Supreme Court observed:
"If they (emergency room physicians] do
their job well, the hospital succeeds in its
chosen mission, profiting financially
[*521] and otherwise from the quality of
emergency care so delivered. On such
facts, anomaly would attend the hospital's
escape from liability where the quality of
care so delivered was below minimally
acceptable [**794] standards." Hardy v.

Brantley (Miss. 1985), 471 So. 2d 358,
371.
Another reality of modem hospital care involves the
reasonable expectations of the public. It has been
observed:
"Generally people who seek medical help
through the emergency room facilities of
modem-day hospitals are
[***12]
unaware of the status of the various
professionals working there. Absent a
situation where the patient is directed by
his own physician or where the patient
makes an independent selec;tion as to
which physicians he will use while there,
it is the reputation of the hospital itself
upon which he would rely. Also, unless
the patient is in some manner put on
notice of the independent status of the
professionals with whom it might be
expected to come into contact, it would be
natural for him to assume that these
people are employees of the hospital." (

Arthur v. St. Peters Hospital (1979), 169
N.J. &per. 575, 583, 405 A.2d 443, 447.)
(Accord Hardy, 471 So. 2dat371.) Further:
"Such appearances speak much louder
than the words of whatever private
contractual arrangements the physicians
and the hospital may have entered into,
unbeknownst to the public, in an attempt
to insulate the hospital from liability for
the negligence, if any, of the physicians. •

Brown v. Coastal Emergency Services,
Inc. (1987), 181 Ga. App. 893, 898, 354

1••
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[***13)

We fully agree with these observations, which have
been made by several courts. See, e.g., Paintsville
Hospital Co. v. Rose (Ky. 1985), 683 S. W.2d 255. 25758: Capan v. Divine Providence Hospifl:ll (1981), 287
Ptl. Super: 364, 369, 430 A.2d 647, 649; Mehlmon v.
Powell (1977), 281 Md 269, 274-75, 378 A..2d 1121
1124.
•
[*522] The realities of modem hospital care raise a
serious question regarding the responsibility of a hospital
when a physician who is an independent contractor
renders negligent health care. Can a hospital always
escape liability for the rendering of negligent health care
because the person rendering the care was an
independent contractor, regardless of how the hospital
holds itself out to the public, regardless of how the
treating physician held himself or herself out to the
pubHc: with the knowledge of the hospital, and regardless
of the perception created in the mind of the public:? We
agree with the court in Kashi8hian that a hospital cannot
always escape Hability in such a [***14) case.
Ktlshishilln, 167 WIS. 2d at39. 481 N. W.2d at 282.
The Wisconsin Supreme Court has concluded:
"Consistent with this concept of the
modem-day hospital facilities. a patient
who is unaware that the person providing
treatment is not the employee or agent of
the hospital should have a right to look to
the hospital in seeking compensation for
any negligence in providing emergency
room care. The fact that. unbeknownst to
the patient, the physician was an
independent contractor should not
prohibit a patient from seeking
compensation from the hospital which
offers the emergency room care. (
Pamperin 11, Trinity MemoriiJI Hospitl:ll
(1988), 144 W'zs. 2d 188, 207. 423 N. W.2d
848, 855.)
We join the many courts that have reached this
conclusion. For lists of decisions, see Kashishian, 167
Wis. 2d at 40. 481 N. W.2d at 283; Brown, 181 Ga. A.pp.
at 896-97. 354 S.E.2d at 636,· Martell v. ·st Charles
Hospifl:ll (1987}, 137 Misc. 2d 980, 991-92, 523 N.Y.S.2d
342,350.
We [***15} stress that [HN4] liability attaches to
the hospital only where the treating physician is the
apparent or ostensible agent of the hospital. If a patient
~ow~, or should have known, that the treating physician
as an mdependent contractor, then the hospital will not be

liable. See [*523] Pamperin, 144 Wis. 2d at 207 n.7.
423 N. W.2d at 855 n. 7.

A.ppareru Authority
We now discuss the theory under which a hospital
may be held vicariously liable, in a proper case, for the
negligence of independent-contractor physicians. The
parties in the present c:ase, and other courts that (**795]
bave addressed this issue, have relied on either section
429 of the Resfl:ltement (Second) of Tmu (Resllllement
(Second) of Toru § 429 (]965)) or section 267 of the
Resllltement (Second) of Agency (Restatement (Second)
of Agency § 267 (1958)) or both. See Pamperin, /44
W'u. 2d at 205-06, 423 N. W.2d at 854-55,· Martell, 137
Misc. 2d at 992, 523 N. Y.S.2d at 350.
We do not deem it necessary at this time to adopt a
special rule in this area. Rather, we conclude that Illinois
case law sufficiently [***16] recognizes the realities of
modern hospital care and defines the limits of a hospital's
liability.

[HNS] Illinois has long recognized the doctrine of
apparent authority, which refers to a type of agency

relationship. (2A CJ.S. Agency§ § 19, 20 (1972) 1 F.
~echem, Agency§§ 56, 57 (2d ed. 1914).) A principal
WJll be bound by not only that authority which he
actually gives to another, but also by the authority which
he appears to give. Apparent authority in an agent is the
authority which the principal knowingly permits the
agent to assume, or the authority which the principal
hoi~ the agent out as possessing. It is the authority
whtch a reasonably prudent person, e~ercising diligence
and discretion, in view of the principal's conduct, would
naturaUy suppose the agent to possess. ( StaU Secw1ty
IIISU1TIIIa Co. v. Burgos (1991), 145111. 2d 423, 43/-32,
164/IL Dec. 631, 583 N.E.2d 547: Faber-Musser Co. v.
William E. Dee Clay Manufacturing Co. (1920), 291//L
240, 244, 126 N.E. 186.) (*524] Where the principal
creates the appearance of authority, the principal "will
?Ol be beard to deny the agency to the prejudice of an
mnoc:ent party, who has been led to rely upon the
appearance [***17] of authority in the agent." Union
Stock Yant & Transit Co. v. Mallozy, Son & Zimmerman
Co. (1895), 157 Ill. 554, 565. 41 N.E. 888; accord StaU
Securil,y lnsurrlnce Co.. 145 IlL 2d at 432; Faber-Musser
Co., 291//L at 244-45; 1 F. Mechem, Agency § 246 (2d
ed.l914).
Whether an agent is authorized to act is a question of
facL ( Barkhausen, 395 Ill. at 566.) Whether a person has
notice of the lack of an agent's authority, or is put on
notice by circumstances, is likewise a question of facL
Schoenberger v. Chicago Transit Authority (1980), 84
Rl App. 3d 1132, 1138, 39111. Dec. 941, 405 N.E.2d
1076, citing Paine v. Sheridtm Trust & Savings Bank
(1930), 342111. 342, 174 N.E. 368.
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It is true that [HN6] the doctrine of apparent
authority is more commonly applied in contract cases. (
Lyneh v. Board of Education of Collinsville CommuniOJ
Unit District No. 10 (1980), 82/IL 2d 415, 439, 451/L
Dec. 96. 412 N.E.2d 447 (Ryan, J., dissenting).)
However, it is settled that an apparent agency gives rise
to tort liability where the injury would not have occurred
but for the injured [***18] party's justifiable reliance on
the apparent agency. Brown. 181 Ga. App. at 897, 354
S.E.2d at 636, aff'd, 257 Ga. at 508-09, 361 S.E.2d at
166; Restatement (Second) of Agency § § 265 through
267 (1958): W. Seavey, Law of Agency § 90 (1964).
Therefore. we hold that, [HN7] under the doctrine
of apparent authority, a hospital can be held vicariously
liable for ~e negligent acts of a physician providing care
~ the hosp1tal, regardless of whether the physician is an
independent contractor, unless the patient knows, or
should have known, that the physician is an independent
contractor. The elements of the action have been set out
as follows:
[*525] "For a hospital to be liable under
the doctrine of apparent authority, a

plaintiff must show that: (1) the hospital,
or its agent, acted in a manner that would
lead a reasonable person to conclude that
the individual who was alleged to be
negligent was an employee or agent of the
hospital; (2) where the acts of the agent
create the appearance of authority, the
plaintiff must also prove that the hospital
had knowledge of and acquiesced in
them; and (3) the plaintiff acted in
[***19) reliance upon the conduct of the
hospital or its agent. consistent with
ordinary care and prudence. Pamperin.
144 Wis. 2d at 207-08. 423 N. W.2d at
855-56.
[**796] Accord Brown. 257 Ga. at 509-10, 361 S.E.2d
at 166-67; Mehlman. 281 Md. at 274-75. 378 A.2d at
1124.
[HN8) The element of holding out" on the part of
the hospital does not require an express representation by
the hospital that the person alleged to be negligent is an
employee. Rather, the element is satisfied if the hospital
holds itself out as a provider of emergency room care
without informing the patient that the care is provided by
independent contractors. Pamperin. 144 WIS. 2d at 20910, 423 N. W.2d at 856-57.
The element of justifiable reliance on the part of the
plaintiff is satisfied if the plaintiff relies upon the
hospital to provide complete emergency room care,

rather than upon a specific physician. The Pamperin
court explained:
"We agree with these decisions that
the critical distinction is whether the
plaintiff is seeking care from the hospital
itself [***20) or whether the plaintiff is
looking to the hospital merely as a place
for his or her personal physician to
provide medical care. Except for one who
seeks care from a specific physician, if a
person voluntarily enters a hospital
without objecting to his or her admission
to the hospital, then that person is seeking
care from the hospital itself. An individual
who seeks care from a hospital itself, as
opposed to care from his or her personal
physician, accepts care from the hospital
[*526] in reliance upon the fact that
complete emergency room care--from
blood testing to radiological readings to
the endless medical support services--will
be provided by the hospital through its
staff." Pamperin, 144 WIS. 2d at 211-12,
423 N. W.2d at 857.
We now apply these principles to the record before
us. Construing the evidence strictly against the hospital
and liberally in favor of plaintiff, we conclude that a
genuine issue of material fact exists as to whether Dr.
Frank was an apparent agent of the hospital. When the
decedent was brought to the hospital emergency room,
he asked for Dr. Stromberg, a KMA physician. Decedent
did not ask for Dr. Frank. who was (***21) not
decedent's physician and who had never before met
decedent. Rather, Dr. Frank was another KMA physician
~ merely happened to be covering the emergency
room the day decedent was taken there. The hospital did
not inform emergency room patients that emergency
room physicians were independent contractors. Also, the
hospital's treatment consent form, which decedent
signed, stated that he would be treated "by physicians
and employees of the hospital. •
The record contains conflicting evidence as to both
the hospital's "holding out" of emergency room care. and
decedent's justifiable reliance that the emergency room
care was provided by the hospital rather than by Dr.
Frank or KMA specifically. At the least, reasonable
persons might draw different inferences from the facts of
record. Based on the record before us, we cannot say that
the hospital's right to summary judgment is clear and free
from doubt. Thus, we reverse the trial court's entry of
summary judgment in favor of the hospital.
Miscellaneous Issues
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We note two additional arguments of the hospital.
[*527] The hospital argues that we should not consider
the issue of apparent agency because plaintiff did not
plead iL In her complaint, [*"'*22] plaintiff alleged
simply that Dr. Frank was an agent or employee of the
hospital, rather than alleging specifically that Dr. Frank
was an apparent agent of the hospital.
The appellate court rejected this argument. We agree
with the appellate court's reasoning and result on this
issue. 233 IlL App. Jd at 376-77.
We lastly note the hospital's argument that, even if
Dr. Frank was an apparent agent of the hospital,
plaintiff's settlement with him extinguished her claim
against the hospital. Defendant relies on this court's
recent decision in American NatioNJI Bank & Trust Co.

v. Columbus Cuneo-Cabrini Medical Center (1992), 154
RL 2d 347, 181 RL Dec. 917, 609 N.E.2d 285. In that
case, this court held that where a plaintiff brings a
respondeal superior [**797] claim against a principal,
"any settlement between the agent and the plaintiff must
also extinguish the principal's vicarious liability.• Ameri

- can National Bank. 154 Rl. 2d at 355.
The rule announced in American National Bant
creates an inconsistency with this court's decision in
Edgar Coun!)l &nt & Trust Co. v. Paris Hospital. Inc.
(1974), 57 IlL 2d 298. 312 N.E.2d 259. [***23] In
Edgar County Bank, this court held that a covenant not to
sue an employee or agent that expressly reserves a
plaintiff's right to seek recovery from a principal does not
bar the plaintiff's respondeat superior action against the
principal. Edgar Coun!)l Bank. 57 Ill. 2d at 302, relied
on in Stewart v. Vill4ge of Summit (1986), 114 RL 2d 23,

29-30, 101111. Dec. 862, 499 N.E.2d 450.
Although American NatioMI &nk holds that a
plaintiff's settlement with an agent extinguishes the
principal's vicarious liability, Edgar Coun!)l Bank renews
the principal's liability if the plaintiff's covenant not to
sue the agent expressly reserves the plaintiff's right to
seek recovery from the principal. Under such a [*528]
rule, it is fair to surmise that no covenant not to sue an
agent will ever lack such an express reservation of rights
against the principal.

In Bristow v. Griffitts Construction Co. (1986), 140
Ill. A.pp. 3d 191, 94111. Dec. 506, 488 N.E.2d 332, the
appellate court acknowledged that this result appears to
deny the employee the benefit of his covenant because he
would remain liable to the employer for indemnification.
However, the court concluded [***24) that such a result
is permissible because the employee expressly agreed. (
Bristow, 140 Ill. App. 3d at 193.) Thus, the rule
announced in Bristow was that where a plaintiff brings a
respondeat superior claim against a principal, the
settlement of the plaintiff's claim against the agent

extinguishes the plaintiffs claim against the principal, if
the agreement does not expressly reserve the plaintiffs
action against the principal. See Kandaras &. Kelley, New

Developments in the Dlinois Law of Contribution Among
Joint Tortfeasors, 23 Loy. U. Chi. L.J. 407, 425 (1992).
We cannot allow this "catch 22" to remain
unreconciled. It is axiomatic that the settlement of
disputes is to be encoumged. However, this court held in
American National Bank that common law implied
indemnity remains viable in quasi-contractual
relationships involving vicarious liability. ( American
National &nk, 1541/L 2d at 354.) Thus. as the Bristow
court observed. an agent would gain nothing for senlins
with a plaintiff unless the covenant not to sue the agent
also extinguished the principal's vicarious [***25]
liability. Bristow, 140 Ill. App. 3d at 198.
Accordingly, we hold that
[HN9] the rule
announced in American National Bant that "any
settlement between the agent and the plaintiff must also
extinguish the principal's vicarious liability" (American
National Bank, 154 Ill. 2d a1 355) stands regardless of
whether the plaintiff's covenant not to sue the agent
expressly [*529) reserves the plaintiff's right to seek
recovery from the principal. Cases holding to the
contrary, such as Edgar Coun!)l &nk &: Trust Co. v.

Paris Hospikll, Inc. (1974), 57 Dl. 2d 298, 312 N.E.2d
259, and Stewart v. Village of Summit (1986), 114 Ill. 2d
23, 29-30, 101 01. Dec. 862, 499 N.E.2d 450, are hereby
overruled on this point.
We further conclude that the rule we announce today
shall apply prospectively from the date of the filing of
this opinion. Of course, [HNlO] this court has the
inherent power to make its rulings prospective. A new
rule or decision will be given prospective operation
whenever injustice or hardship, due to justifiable reliance
on the overruled decisions. would thereby be averted.
E/g v. WhiUington (1987), 119111. 2d 344, 356-57, 116
Ill. Dec. 252, 518 N.E.2d 1232 [***26] (and cases cited
therein).
We find that the facts in the present case meet the
general test for prospective application. ( Elg, 119111. 2d
a/ 359.) Initially, today's [**798] decision overruled
clear past precedent. e.g., Edgar Coun!)l Bank. Also, the
rule we announce today would not be thwarted by a
prospective application. The purpose of the rule in
American National Bank is to encourage settlements on
the part of agents. In the present case, however, Dr.
Frank has already settled. He agreed to plaintiff's
reservation of rights against the hospital while he knew
or should have known of the hospital's right of implied
indemnity against him.
Finally, a balance of the equities clearly favors
prospective application. Retroactive application of the
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rule we announce today would not greatly improve the
hospital's position. Under the rule we announce today,
Dr. Frank settles with plaintiff, which extinguishes the
hospital's liability. Under the rule expressed in cases such
as Edgar Coun(Y Bank. Dr. Frank settles with plaintiff
but the hospital remains liable due to the reservation of
rights clause in the covenant not to sue Dr. [*530]
Frank. However, the hospital [***27] is indemnified by
Dr. Frank. In either case, the hospital does not have to
pay.

In contrast, retroactive application of the rule we
announce today would be wtfair to plaintiff and cause
her a great hardship. In her covenant not to sue Dr.
Frank, plaintiff expressly reserved her right to seek
recovery from the hospital. A retroactive application
would deprive plaintiff of a right which she purposely
and legally retained. A balance of the equities clearly

weighs in favor of a prospective application. See Elg,
119111. 2d at 359.
We conclude that a prospective operation in this
case will avert injustice and hardship on plaintiff's part,
who justifiably relied on the law expressed in cases such
as Edgar Counry Bank. Therefore, we hold that this
decision will apply prospectively from the date of the
filing of this opinion.
For the foregoing reasons, the judgments of the
appellate court and the circuit court of De Kalb County
are reversed, and the cause remanded to the trial court for
further proceedings not inconsistent with this opinion.

Judgments reversed; cause remanded.
JUSTICE NICKELS took no
consideration or decision of this case.
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\1\.e;t!aw.
AK ST § 09.65.096
AS 09.65.096

ALASKA STATUTES

Title 9. Code of Civil Procedure.
Chapter 65. Actions, Immunities. Defenses. and Duties.
Sec. 09.65.096 Civil liability of hospitals for certain physicians.

(a) A hospital is not liable for eivil damages as a result ofan sa or omission by an emerpncy room physician wbo is DOt
an employee or actual agent of the hospital if the hospital provides notice that lhe emergency room physician is an
iodepeadeut COidractOr and the emergency room physician is insured as described UDder (c) oftbis sec:tion. The hospital
is responsible for exercising reasonable care In granting privileges to practice in the hospital, for reviewing those
privileges on a regular basis, and for l8ldng appropriate steps to revoke or restrict privileges in appropriate circums1mces
The hospital is not otherwise liable for the acts or omissions of an emergency room physician who is an independeat
contractor. The notice required by tbis subsection must (1) be posted c:oaspicuously in all admitting areasoftbehoapital;
(2) CODSist ofa siga at least two feet high lllld two feet wide, with print at least two inches high; (3) be publisbed at least
annually in a oewspepcr ofgeneral circ:uJation in the area; and (4) be in substantially the following form:
Notice to Hospital Users and Notice of Limited Liability

(Nmne of hospital) may not be respoosible for the ad:ioua of emergency room physicians in (name of bospital's
emergency room). The following emergency room physicians are independeut c:ontra.cton and are not employees of the
hospital: (List specific emergency room pbysicians)
(b) This section does not preclude liability for civil damages that are the proximate resuh of the hospital's negligence or

intmltional misconduct

(c) A hospital is not immune ftom liability under (a) oftbis section for an act or omission of an emerp.ncy room
physician who is an inclependeDt contractor unless the emerpocy room physician bas liability insurance cowrap in the
amouat ofat least SSOO,OOO for each incident BDd Sl.SOO,OOO for 1111 incidents in a year, and the coverap is in efl'ect and
applicable to those health care services offered by the emergency room physician that the hospital is required to provide
by law or by accreditalion requiremeots.
(d) In Ibis section,
( l) "emergency room physician" means a physician who does not have an ongoing physician-patient relationship with the
emergency room patient and who provides emergency health care services in a hospital emergency room;
(2) "hospital" has the meaning given in AS 18.20.130 and includes a governmentally owned or operated hospital;

(3) "independent contractor" means an emergency room physician who is not an employee or actual agent oftbe hospital
in connection with the rendition of the health care services.
Copr. C West 2004 No Claim to Orig..-U.S. Oovt Works
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(§ 30 ch 26 SLA 1997)

<General Materials (OM) • References, Annotations, or Tables>

CI'OIS referenees. -For a statement of legislative intent relating to the provisions of ch. 26, SLA 1997, see § 1, ch. 26,
SLA 1997 in the 1997 Temporary and Special Acts. Forseverabilityofthe provisions ofch. 26, SLA 1997, see§ S6, ch.
26, SLA 1997 in the 1997 Temporary and Special Acts.

Elredive dates.- Sectioo 30, cb. 26, SLA 1997, wbic:b eDacted this section, took effect oo August 7, 1997.
Editor's notes. - Section SS, ch. 26, SLA 1997 provides that tbe provisions ofc:b. 26, SLA 1997 apply "to all causes of
action accruing on or after August 7, 1997."
NOTES TO DECISIONS
Cited in E,·ans , .• State, 56 P.3d 1046 <Alaska 2002).

A. S. 09.65.096, AK. ST § 09.65.096

Clment through August12, 2003

Copyright 0 1962-2003 BY TilE STATE OF ALAS:KAAND MATIHEW BENDER& COMPANY,

INC, a member oftbe LEXISNEXIS Group. All rights reserved.
END OF DOCUMENT

Copr. C West 2004 No Claim to Orig. U.S. GoVL Works
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF FREDERICKSBURG
)
)
)
)
)
Plaintiff,
)
v.
)
)
MEDICORP HEALTil SYSTEM, dba
)
MARY WASmNGTON HOSPITAL, INC.
)
100 I Sam Perry Boulevard
)
Fredericksburg, VA 22401,
)
Serve Registered Agent:
)
Cynthia C. Hoffman
)
2300 Fall HOI Avenue
)
Suite 308
)
Fredericksburg, VA 22401
)
)
FREDERICKSBURG EMERGENCY
)
MEDICAL ASSOCIATES, INC.,
)
1001 Sam Perry Boulevard
)
Fredericksburg, VA 22401
)
Serve Registered Agent:
)
Andrew A. Garvie
)
1001 Sam Perry Boulevard
)
Fredericksburg, VA 22401
)
and,
)
)
CHRISTOPHER HUESGEN, M.D.
)
1001 Sam Perry Boulevard
)
Fredericksburg, VA 22401
Defendants. )

LEASLY SANCHEZ
200 I 77th Drive, #3-411
Sunny Island Beach, FL 33160

FIRST AMENDED
MOTION FOR JUDGMENT

Case No.: CL03000221·00
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COMES NOW the Plaintiff, Leasly Sanchez, by counsel, and respectfully alleges as

follows:
1.

On or about October 16, 2001, the Plaintiff presented to the emergency room of

the Defendant Medicorp Health System (Mary Washington Hospital), with a head wound, severe
I.AWOPI'ICliB

Touxo. J1.&sm1&, MAn
JimooRY Be SMml. P.r.
M.t.RnNIIVII.LB. VA
Snr.t.~rr.VA
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headache, and a history of having been battered repeatedly about his head with a tire iron. The
Plaintiff was seen by the Defendant Huesgen.
2.

At all times pertinent, a doctor/patient relationship, with attendant duties, existed

between the Defendant Huesgen and the Plaintiff in connection with the aforesaid hospital visit.
3.

At all times pertinent, the Defendant Huesgen was an employee and agent of the

Defendant Fredericksburg Emergency Medical Associates, Inc., acting within the scope of his
agency, employment and authority.
4.

At all times pertinent, the Defendant Huesgen, and others attending the medical

needs of the Plaintiff, were employees, agents, apparent agents, and/or ostensible agents of the
Defendant Medicorp Health System (Mary Washington Hospital), acting within the scope of
their agency, employment, and authority. The Defendant hospital held those attending out as its
employees and agents and is therefore estopped to deny the agency relationship.
5)

Prior to October 16, 2001, the Defendant Hospital, through its advertising,

activities, and community presence had created a public image of being a full service facility
providing complete medical and health care to the public, including, but not .limited to, superior
emergency room services. The public perception thus created was to the effect that needed
health care services were provided by and through the hospital's physicians. The Defendant
Hospital also advertised and "held out" that it was a Medicare and Medicaid participant.
Examples of the Defendant Hospitals "holding out" in a general sense are attached as Exhibit A.
Having created the public image aforesaid, and having made itself subject to Medicare and
Medicaid regulations, the Defendant Hospital assumed and acquired a non-delegable duty to
provide appropriate emergency room care.
6)
LAwOPnc:llll
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The Defendant Hospital specifically held out the Defendant Huesgen as its

employee and agent by placing Huesgen in the hospital facility in a position of authority and
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responsibility; by clothing him with the indicia of a hospital employee; by granting him access to
and use of the hospital equipment; by allowing and directing him to use hospital forms and
records; and, by otherwise creating the appearance of an employer-employee relationship. In
this, the Defendant Hospital and Defendant Huesgen undertook with a common purpose a joint
enterprise, to provide emergency health care to the Plaintiff and to the public.
7)

On or about October 16, 2001, the Plaintiff, after having been seriously injured

and being obviously in need of emergency medical care, acting on his own account and by and
through those who were assisting him, went to the Defendant Hospital relying on the Defendant
Hospital to choose and furnish him a physician qualified and trained to provide the medical care
he needed. The Plaintiff did not ask for or seek care from Dr. Huesgen or any particular
individual. The Plaintiff and those assisting him, reasonably relied on the Defendant Hospital to
furnish needed and appropriate emergency room care.
8)

After receiving treatment in the Defendant hospitals emergency room, the

Plaintiff's reasonable belief that Dr. Huesgen was an employee and agent of the Defendant
Hospital was confirmed and corroborated by his written discharge instructions. (Exhibit B). The
instructions referred only to the Mary Washington Hospital and concluded thusly:
"The exam and treatment that you received today has been provided on an emergency
basis only. If your problem worsens or new symptoms appear, contact your doctor or
return to this facility for further care. (Emphasis added).
9.

Notwithstanding the duties which the Defendants owed to the Plaintiff, the

Defendants were negligent in that the care and treatment then afforded was not in keeping with
that degree of care, skill and diligence ordinarily and customarily practiced and exercised by like
LAw OPPJc:BII
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(
physicians, and health care providers, under like circumstances, in the Commonweahh of
Virginia, in that, among other things, the Defendants were negligent by:
a.

failing to take a complete and proper history;

b.

failing to do an appropriate physical examination;

c.

failing to obtain skull X·rays, CAT Scans, or other appropriate imagining studies;

d.

failing to properly diagnose and treat the Plaintiff's true condition, that is, a
displaced skull fracture;

e.

failing to admit the patient to the hospital for appropriate treatment and
observation, and to the contrary, improperly discharging the patient into an unsafe
environment;

10)

As a direct and proximate result of the negligence aforesaid, the Plaintiff has

permanent left·sided weakness, including hemiparesis in the left extremities, and other serious
and permanent residual injury and damage; has been required to incur great medical and related
expenses; has suffered direct physical injury to his person internally; was caused excruciating
pain and mental anguish; has suffered loss of earnings and earning capacity; and, was rendered
less capable of performing his normal daily tasks, all to his damage.
WHEREFORE, the Plaintiff moves the Court for judgment against the Defendants,
jointly and severally, for compensatory damages in the sum of One Million Six Hundred
Thousand Dollars ($1,600,000), interest as may be appropriate, and his cost in this behalf
expended.
A TRIAL BY JURY IS REQUESTED. Respectfully submitted this thel.1f.:. day of
April2004.
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LEASLY SANCHEZ
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Robert W. Mann. Esquire (VSB No. 07622)
YOUNG, HAsKINS, MANN, GREGORY & SMITH, PC
P.O. Box 72
Martinsville, Virginia 24114-0072
276-638-2367 (Telephone)
276-638-1214 (Facsimile)

Robert L. Spector, Esquire
1263 East Las Olas Boulevard
Fort Lauderdale, Florida 33301
954-764-2909 (Telephone)
954-463-3813 (Facsimile)
Counsel for Plaintiff
CERTIFICATE OF SERVICE

I hereby certify that a true and accurate copy of the foregoing was mailed or delivered to
Carlyle R. Wimbish, III, Esquire and Margaret F. Hardy, Esquire, SANDS, ANDERSON,
MARKS & miller, Post Office Box 1998, Richmond, Virginia 23218-1998, and Wesley G.
Russell, Jr., Esquire, Gould & Russell PC, 8420 Meadowbridge Road, Suite I, Mechanicsville,
Virginia 23116 this

/4/t,

-

day of April2004.
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Mary Wash~ 11a111ilal1 laQdad in
Fredericksburg, Virginia•. is the cornerstone of the
MediCorp Health Syslam. This 3fB-bed, acutee&nl medical center is home tD nany of our moat
important servk:es, like cardiovascular care,
surgicaf seMae8, radiology services, diagnostic
tes1a, anclnm ;
)' • • But if you have a
special health need, you might be surprised at the
number of other services we offer.
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OVer 45 medical specialties are represented on
our medical slatf, which consists of over 300 area
doclors and anied health professional'-~ 90%
of ...,..,.icians are BoaRkatified, and several
have credentials In more than one specially.
If you stay with us for inpatient care, you'll enjoy
comfortable private rooms and the kind of attentive
care you'd expect from a luxury hotel-like valet
parking and roorn-eeNice meals for patients and
their guests. A floral designer and lovely chapel
are also found on the premiSes.

Nawonder w're krlown • the hospital that
delivers first-class care with five-star service.

Halllh l.ilk •24 Hour AutOJnlled lnformadon Ubrlf'1 • Repr...ncad'HI
Available Weekdap for ClaM Rqlnratlons and Phpslclan and Hillel! Service
• Monday-Friday 9 a.m.· 5:30p.m. • 540.741.1404 • Toii·Fr" 800.712.2788
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Amy G.,aH Ce-nt-:!•
fQr Wome'"l & Cblnren

Votun'4t•r
Opport.m tie~
Drcg'"lostic St:ovicc:s

From infants to seniors, Mary Washington Hospital
offers complete health care for your family. In
addition to our Surgical Services and Family Birth
Place, we offer state-of..the-a medical care.

OUr naw Emergency Department has 60 tleatment
cn-INIIiftl I ana or the lalgastiD. VIIQipia. As
the third busiest hospital In our state, we are
staffed with elq)8l'ienced. Boank:ertified
emergency rned"ICine physicians and aitical care
certified nurses. This is all backed up by advanced
technology, including on-site radiology and lab
services.
Our medical nursing units also have experienced
staff. Many units are designed to meet the specific
needs of our patients. We have four Intensive
Care Units, featuring a design that allows patients
to be seen and monitored at all times.
U\Mt also has Hospitallst physicians on site
around the clock. Working with the patienfs
regular physician, a hospitallst provides ongoing
care for patients while In the hospital.

MWH also provides a Palliative Care Unit to help
Incurable and tennlnaJ patients. Our multidisciplinary team of care professionals helps
manage pain and provides for the social,
emotional, and spiritual needs of patients and their
families.

Health l.ilk •

14 Hour Automated Information Library • Reprasentatrves
Available W"lcdays for Class Re1l1trat1ons and Physician and Haith Service
• Monday-Friday 9 a.m.· S:lO p.m. • S40.741.1404 • Toll-Free 800.722.2788
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MARY WASHINGTON HOSPITAL FREDERICKSBURG, VA
Back to

·· ')!ta; Uata.

Ada by Gqogle

Radioloqy Cross Coder

HIPAA, CPT, ICD-9,
RBRVS and men. Low
price online guarantee!
www.codingbooks.com

MARY WASHINGTON HOSPITAL
1001 SAM PERRY BOULEVARD
FREDERICKSBURG, VA 22401
SHORT TERM HOSPITALS
SeNices provided by MARY WASHINGTON HOSPI-TAL:

See What Medicare
Covens

Glucole Meter, Test
Strips. & more Find Out if Beds - Total (Total number of beds in a facilly, Including those in nonYour Costa Are Covered. Pattlclpatlng or non-llcsnsed SINS): 340
www.LibertyMedical.com

Beds - Total certified (Number of beds In Medicare and/or Medicaid cerlified
facility): 340

818118 within 8

Medicare Boot Camp

I~ 5 Day Course on Physicians (The IJfllfiiMw Ill W-lime equivalent physicians employed by a
.·.
ptOt/lrlflff. 1•80

Billing Medicare fer
Hospital Sarvlc:es

www.codlngspeclaUsts.com

Accreditation effective date (The etrective date of the cunent period of
Women's Hospital
Program
Deprasslon,
Anxiety/Panic, Grief,
Abuse, PTSD,

Dlalociation & DID.
www.wiit.com

Reduce Staffing cost
50%

Argus Search Staffing
Solutions Nationwide
Recruitment Solutions
www argussearch.com

accreditation by the joint commission on aocreditation ofhealth CIJI8 01J18nlzations
(jcaho) or the american osteopathic association (aoa)): Mar 1996

Accreditation expiration date (The expimlion date of the ounent petiod of
accreditation by the joint commiltea on 8Cct8dltation of heallh CIJI8 OIJIIInlz&tlons
(jcaho) or the american osteopathic association (aoa)): Mar 1888

Accreditation indicator (lndicatN the organization that is lfiSPOII8ib/e for the
8CCI8ditation of the pmvidetJ: JCAHO

Clia - Hosp lab id #1 (Number assigned to 8 hospita//8botatoty licensed In
accotriance with the clinical laboraloty lmpmvement act (c/ia)): 4900224882

Clia - Hosp lab id #2 (Number assigned to 8 hospital laboratory licensed in
acoordance with the clinical labotatoty impmvement act (ella)): 4900224881

Clia - Hosp lab id 13 (Numbllr assignad to a hospltallaboratoly licensed in
acconlance with the clinicallaboratoly Improvement act (ella}): 4900882047
Current suNey ever accredited (Indicates if this pmvider was an IICCI'8dlted
hospital anytime during the lf!ITI&nt Stf'ff't: Yea
http://www.hospital-data.comlhospitals/MARY-WASHINGTON-HOSPITAL-FREDERICK... 4/lS/04
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Current suNey ever non-Accred (Indicates if this ptOVider was a nonAcaedited hospital anytine eluting the cunnt survey):

No

Current survey ever swingbed (Indicates if this ptOIJiderwas a swingbed
hospital anytime duling the cummt survey):

No

Date of validation survey (Date a validation survey Is petfonned by the state
agency in a jcsh or aoa ac:aaclited hospital): Apr 1995
Dieticians (Number of full-lime equivalent dielicians employed by a fac:llltyJ: 3
Inhalation therapists (Number of fulltime equivalent Inhalation therapists
employed by a hospital):

22.20

Ucensed pract/vocat nurses (Number offull.lime equivalent lioenBed
pt8CIIcal or110C8tlonal nun;es employed by a facility): 55.10
Medical school affiliation (The type of affiliation that a hospital may have wllh
a medlcai8Chool): NO AFFILIATION

Occupational therapists (The number of full time equivalent occupational
thenJpisiB employed by 8 pmvidetJ: 3.75

Other personnel (The number of full-time equivalent other sa/ailed personnel
employed by a facH/ty): 8M.81
Participating code (y,n) (This code Indicates whether a ptOVider is
pattic:lpatlng in the Alfldicald or Medicate pt0g18m): Yes
Physical therapists (The number of full-time equivalent physical thetapists
3

employed by a providar}:

Program participation (Indicates if the ptOVider patt/clpates in lledicate.
Meflicaid. or both prognJIJI8}: MEDICARE AND MEDICAD
Psychiatric unit beds (The number of beds in a pps exempt psychlatrtt: unit of
a hospital): 10
Psychiatric unit effective date {The date 8 /Jsychiatlic unit became exempt
from the fJI'OSII8Ciive payment system (pps)): Jul1885

Psychiatric unit indicator (Indicates if a hospital has 8 pps exempt psychiatric
unit): Yea

Psychiatric unit termination code (lntfates the fHIKNI that a psychiatric
unit is no longer exempt ftom pps): VOLUNTARY-MERGER OR
CLOSURE
Psychiatric unit termination date (The date a psychiatric unit Is no longer
http://www.hospital-data.com/hospitals/MARY-WASHINOTON-HOSPITAL-FREDERICK... 4/15/04
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exempt from the prospective payment system): Jun 1998

Regional override #2 (staffing) (This field Is set to y when the teglonal
office has to ole a pending I8CO#Tl in the special fields sctean. this field only applies
to categoli8s in the odie data entry system): Yes
Registered nurses (The number of full-time equivalent registelfld professional
nurses employed by a provide~): 350.80
Registered phannacists (The number of full-time equivalent registef8d
pharmacists employed by a provider): 13.20
Related provider number (This field is used when a provicJBrs faclity contains
more than ona distinct provider, such as a hospital with distinct part long tenn care.
the number in this field wll be the provider nmbr of the highest level of care):

490022
Resident program approved by ada (Indicates if the resident program at a
hospital is approved by the american dental association): No
Resident program approved by ama (lndicales if the triSident program at a
hospital is approved by the amafican medical association): No
Resident program approved by aoa (Indicates if the resident program at a
hOspital is approved by the american osteopathic association): No
Resident program approved by other (Indicates if the resident program at a
Yes

hospilalis 8fJPIO'J'8d by other plfllflsslonaf otr~anlzatlons):

Srv: acute renal dialysis (Indicates how acute renal dialysis services ara
provided in a hospital): PROVIDED BY STAFF
Srv: alcohol and/or drug {lncftcates how alcohol and/or diU(/ setvices a19
PROVIDED BY STAFF AND UNDER
ARRANGEMENT
provided by a hospital):

Srv: anesthesia (lncfiC8tes how anesllle8ia S8Mces are providfld by a hospital):
PROVIDED UNDER ARRANGEMENT

Srv: blood bank (lndiciates how blood bank saiVices are provided by a
1

hospital):

Srv: coronary care unit (Indicates how coronary ca19 unit setVices al9
provided by a hospital): PROVIDED BY STAFF

Srv: dietary (Indicates how dietary services are provided): PROVIDED BY
STAFF AND UNDER ARRANGEMENT

http://www.hospital-data.com/hospitals/MARY-WASIDNGTON-HOSPITAL-FREDERICK... 4/15/04
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Srv: home care unit (Indicates how home care setvices 818 provided by a
hospital): PROVIDED BY STAFF
Srv: hospice (Indicates how hospice services 8re provided by a hospital):
PROVIDED UNDER ARRANGEMENT
Srv: inpatient surgical (Indicates how inpatient SUiflica/ semces 818 provided
PROVIDED BY STAFF

by a hospital):

Srv: intensive care unit (Indicates how intensive care unit services 8re
PROVIDED BY STAFF

provided by a hospital):

Srv: laboratory (anatomical) (Indicates how anatomicallabolatoty seM:es
are provided in a hospital): PROVIDED BY STAFF
Srv: laboratory (clinical) (Indicates how clinicallaboraloly services are
pmvided In a hospital): PROVIDED BY STAFF
Srv: neonatal nursery (Indicates how neonatal nursaty SIHViotJs a/8 piOVided
PROVIDED BY STAFF

by a hospital):

Srv: nuclear medicine (Indicates how nuclear medicine services are provided
PROVIDED BY STAFF

by a hospital):

Srv: obstetrics (Indicates how obstetTic:s sefVIces 818 provided by a hospital):

PROVIDED BY STAFF
Srv: occupational therapy (Indicates how occupational therapy services 8re
provided): PROVIDED BY STAFF
Srv: open heart surgery facility (lndlcatas how open heart surgery facifd.y
seMc:es are provided by a hospital): PROVIDED BY STAFF

Srv: operating rooms (Indicates how operating room services are ptovided by

a hospital): PROVIDED BY STAFF
Srv: outpatient (Indicates how outpatient services are piOIIIded by 8 hospital):
PROVIDED BY STAFF
Srv: outpatient surgery unit (Indicates how outpatient SUiflery unit sei'Vices
am provided by a hospital): PROVIDED BY STAFF
Srv: pediatric (lndicetes how pediatric seMc8s are provided by a ho6pitaiJ:
PROVIDED BY STAFF

Srv: phannacy (Indicates how pharmacy S8f\lices are provided): PROVIDED
BY STAFF
http://www.hospital-data.com/hospitals/MARY-WASHINGTON-HOSPITAL-FREDERICK... 4/15/04
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Srv: physical therapy (Indicates how physical therapy setVioes 818 pmvided):
PROVIDED BY STAFF
Srv: postoperative recovery room (Indicates how posloperativei8COWJIY
room services 818 provided by a hospital): PROVIDED BY STAFF
Srv: psychiatric (Indicates how psychiatric services al8 providsd by 8 hospital):
PROVIDED BY STAFF AND UNDER ARRANGEMENT
Srv: radiology (diagnostic) (Indicates how diagnostic l8diology B8IVIceB &18
provided by 8 hospital): PROVIDED BY STAFF
Srv: radiology (therapeutic) (Indicates how therapeutic radiology servioss al8
1

provided by a hospital):

Srv: social (Indicates how social servioes are provided): PROVIDED BY
STAFF
Srv: speech pathology (Indicates how speech pathology services af8
provided): PROVIDED BY STAFF
SWing bed indicator (Indicates if 8 hospital provides swing bed seMce8- Beds
can be used for either hospital or long tetm care seiYices): No

Type of facility (Indicates the categoty which rep1888nts the type of facility):
SHORT-TERM
Speech pathologists, audiologists (The number of full-time equivalent
speech pathologists or audiologists employed by 8 pmvidetJ: 2
Srv: respiratory care (Indicates how 18spiratory cal8 services 818 provided):
PROVIDED BY STAFF
Medical social workers (Number otfuiJ-tima equivalent medical social WOflcers
employed by 8 hospital or hospice): 12.10
Compliance: status (Indicates if a provider or suppHer is in compliance with
program requiiBments): IN COMPLIANCE
Current survey date (The date of the health or life safety code survey,
whichever is later. the •otficiaJ• survey date for the ptDIIic:letJ: Feb 1996
Eligibility code (Indicates if a facility is eligible to participate in the Msdicare
sncllorMBdicaidprograms): ELIGIBLE TO PARnCIPATE

Participation date (The date a facility is fitSt approved to providll Afsdlcare
and/or Medicaid services): Jul1988

http://www.hospital-data.com/hospitals!MARY·WASHINGTON-HOSPITAL-FREDERICK... 4/15/04
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Correct factual mistakes form for MARY WASHINGTON HOSPITAL representatives

Hospital-data.com does not guarantee the accuracy or timeliness of any information on this
site. Use at your own risk. This data has been complied from multiple government and
commercial sources. Additional information about prescription drugs is coming up.

http://www.hospital-data.com/hospitals/MARY-WASIDNGTON-HOSPITAL-FREDERICK... 4115/04

C.~

(

EXHIBITB

l

173

MARY WASHINGTON HOSPI'{

c

••i:;,;i''~

··

1001 Sam Perry Blvd., FredericksburgtA 22401
(540) 899-1111
Discharge Instructions

HEAD INJURY

[no wake-up]

You have had a hea9 inj~ry which dOes not appear serious at this time. SometimeS symptoms may
appear later which
i:ie' a sign of a more serious problem (bruising or bleeding fn the brain).
Therefore, watch for the WARNING SIGNS listed below.

could

HOME CARE;
1) If you have sweiUng of the face or scalp, apply an ice pack (ice cubes in a plastic bag, wrapped in a
towel) for 20 minutes every 1-2 hours until the swelling starts to go down.
2) You may take Tylenol (acetaminophen) or ibuprofen (Advll, Motrin) for pain, unless another pain
medicine was prescribed.

.,.

\"

FQLLOW up with your doctor or this facility ,if you do not start to improve within the next 24 hours.
RETURN PROMPTLY or contact your doctor ~ any of the following occur.
- Repeated vomiting

- Severe or worsening headache or dizziness
- Unusual dr-owsiness or unable to awaken as usual
- Unequal pupils
- Confusion or change in behavior or speech

••
-

Convulsion,(selzure)
·
Increasing Scalp or face sweRing
Redness, wannth' or pus coming from the swollen area
Fever over 100 (oral)
·j
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SPECIAL INSTRUCTIONS ''-' ,;·
Calf to make an appointment to be seen within the next days. When you call, explain that you
were referred from this' facility. When you visit the doctor, bring these instructions and any
medicines thai you-are taking.
f HAVE RECEIVED AND UNDERSTAND THE INSTRUCTIONS ABOVE.

1000019

x___________________________________

I

Patient or Representative

Statr

The eJCam and lteatmenr that )'UIJ received today has been provided on 211 emergency basis only. If your prcblem wersena ot new
symptoms •appear, contact your· doctor 01 reiUM to thl$ facility far further CA'e.
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF FREDERICKSBURG
LEASLY SANCHEZ

v.

Case No. CL03-221
~
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MEDICORP HEALTH SYSTEM, dba
MARY WASHINGTON HOSPITAL, INC., et
al.

.·.~ ~
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MEMORANDUM IN OPPOSITION TO
PLAINTIFF'S MOTION FOR RECONSIDERATION
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COMES NOW the defendant, Medicorp Health System ("Medicorp"), by counsel, And
for its Memorandum In Opposition To Plaintiff's Motion for Reconsideration states as follows:

ARGUMENT AND AUTHORITIES
I.

THE VIRGINIA CIRCUIT COURT CASES CITED BY THE PLAINTIFF ARE
DISTINGUISHABLE AND DO NOT SUPPORT RECONSIDERATION OF THE
COURT'S RULING.
In his Motion for Reconsideration, the plaintiff does not dispute Medicorp's assertion that

the Supreme Court of Virginia has never applied the doctrine of apparent agency in the
negligence context. Likewise, he makes no effort to effort to distinguish or otherwise establish
the inapplicability to the healthcare context the various cases cited by Medicorp on brief and in
oral argument in which the Supreme Court has repeatedly aftinned that a principal cannot be
liable for the negligence of an agent unless that agent is an employee of the principal. Rather,
the plaintiff relies on three opinions from other Circuit Courts around the Commonwealth to

\.
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support his motion. Because each of these cases is factually and legally distinguishable from the
case at bar, the plaintiff's Motion for Reconsideration should be denied.
The oldest case cited by the plaintiff in support of his motion, Irby v. Richmond Pediatric

.Associates, 16 Va. Cir. 383 (City of Richmond 1989), involved a claim against Dr. Arkin, a
pediatrician, and the practice group where he worked. The plaintiff in lrby affirmatively alleged
that Dr. Arkin was an actual agent of the practice group, and the practice group did not dispute
this allegation. Id. at 389. In light of this concession, the practice group asked the Court to strike
all agency claims other than that of actual agency, presumably as surplussage, and alternatively
argued that the plaintiff had failed to allege sufficient facts to support a claim of apparent or
ostensible agency. ld. Thus, unlike the instant case, the defendant did not challenge the viability
of a cause of action for apparent agency in the negligence context under Virginia law. Judge
Johnson was not called upon to address the issue currently before the Court in this case, and he
did not do so. Therefore, his opinion in Irby does not support the reconsideration of the Court's
ruling.

The more recent opinion in Stottlemyer v. Ghramm, 60 Va. Cir. 474 (CityofWinchester
2001 ), is even less helpful to the plaintiff. The Stottlemyer case has absolutely nothing to do
with the issue of apparent agency. Rather, the issue before the court was whether Virginia law
recognizes causes of action for negligent credentialing and negligent supervision. Jd Unlike
apparent agency, both of these theories of recovery involve affinnative action by a hospital. The
Court ultimately concluded that Virginia would recognize a cause of action for negligent
credentialing, id. at 482, 1 but would not recognize a cause of action for negligent supervision.
/d. at 484. In arriving at the fonner decision, the Court relied heavily on its interpretation of the

1 However, the Court went on to hold that the plaintiff bad failed to state a viable claim for negligent credentialiDg, and DCVa'theless
granted the hospital's demUJTer to that claim. /d.

2
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Supreme Court's decision in McDonald v. Hampton Training School for Nurses, 254 VL 79
(1997).
Regardless of whether McDonald supports a claim for negligent credentialing,2 it in no
way supports a claim of apparent agency. As Medicorp pointed out in its original brief in this
case and at oral argument, the McDonald Court stated:
The doctrine of respondeat superior imposes liability on an employer for the negligent
acts of its employees. If, however, the negligent acts were performed by an independent
contractor rather than an employee, no master-servant relationship exists between the
contractor and employer, and the employer is not Hable for the negligent acts.

/d. at 81 (emphasis added). The opinion in McDonald was significant because the Supreme
Court recognized for the first time that a physician could be found to be an employee of a
hospital and thereby subject the hospital to vicarious liability for the physician's negligence. The
plaintiff, and to some extent the Court in Stottlemyer, apparently read McDonald much more
broadly to support a wholesale abandonment of traditional tort principles in the area of agency.
Such an interpretation is flawed and should be rejected, as should the Motion for
Reconsideration.
The third Circuit Court opinion relied on by the plaintiff, Judge Stump's letter opinion in

Richardson v. Maskell, Case No. L00-318 (Wise County 2004) is likewise factually and legally
distinguishable from the facts of the case at bar. In Richardson, there were not only allegations,
but also significant evidence, that the emergency physician was an actual employee of the
hospital. Letter opinion at p. 2. The Court concluded that this evidence of direct employment
was substantial enough to create a jury question on that issue, which was the same issue
addressed by the Supreme Court in McDonald, supra. Letter opinion at p. 3. It appears that the
issue of apparent agency got swept up in this evidentiary morass and was allowed to go to the

2 It is important to note that Stottlemyer is currently on appeal to the Supreme Court ofVirsinia, Record No. 031613. Under the
circumstances, any reliance on the C~uit Court opinion is fraught with peril.

3
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jury as well. aided at least in part by the same overbroad, and incorrect, interpretation of

McDoMld discussed above. In the instant case. the issue of apparent agency stands alone,
uncluttered by issues of actual employment. For the reasons stated above and previously, an
independent evaluation of the issue leads to the same conclusion originally reached by this
Court. That decision was correct, and the Motion for Reconsideration should be denied.

ll.

A RECENT CASE FROM THE SUPREME COURT OF VIRGINIA FURTHER
SUPPORTS THE CONCLUSION THAT APPARENT AGENCY DOES NOT
PROVIDE A BASIS FOR RECOVERY IN TORT UNDER VIRGINIA LAW.
On April23, 2004, the Supreme Court of Virginia decided the case of Southern Floors

and Acoustics, Inc. v. Max-Yeboah, __ Va. ___. 594 S.E.2d 908 (2004).3 The case involved a
trip and fall accident that occurred in a Food Lion grocery store. Slip Opinion at 1. The plaintiff

fell over a stack of floor tiles that were being installed by a subcontractor hired by Food Lion.
Id. at 1-3. The jury returned a verdict against both the subcontractor and Food Lion. Id. at 3.

One of two issues on appeal was whether Food Lion could be held liable for the alleged
negligence of employees of an independent contractor.4 Id. at 5.
In reversing the judgment entered against Food Lion in the trial court, the Supreme Court

identified the possible theories of recovery in cases against property owners for injuries to thini
parties allegedly caused by conditions caused by independent contractors. Id. at 6. These
theories included "vicarious liability of the owner for the acts of the independent contractor, and
independent liability for the separate negligence of the owner." Id. (footnote omitted).
Conspicuously absent from this list of possible theories is liability based on a finding that the
employees of the contractor were apparent agents of the owner. While Southern Floors is

3 A copy of the slip opinioa, from wbic:b the subsequent paae citations are taken. is attached baeto as Exlu'bit A. Public:ation page
refenmces are not yet available for this opiDioD.
4 1be other issue on appeal, whether the plaiDiift'was c:onllibutorily ncsJigenl as a matter of law, bas no bearing on the c:aae at bar.

4
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admittedly not a medical malpractice case, its holding is entirely consistent with the holding in

McDonald, and in the various other cases cited by Medicoip previously, that a principal may
only be liable for the negligence of an agent if the principal employs the agent and the
negligence occurs within the scope of that employment See, e.g., Chesapeake & Potomac

Telephone Co. v. Proper, 247 Va. 136, 141 (1994); MacCoy v. Colony House Builden,Jnc., 239
Va. 64,69 (1990); Electrolux: v. Griffith, 176 Va. 378,397 (1940). Simply put, the theory of

apparent agency as a basis for tort recovery is not recognized under Virginia law, and the Motion
for Reconsideration should be denied.

Ill. THE OPINIONS OF COURTS IN OTHER STATES ARE STILL NOT INDICATIVE OR
DETERMINATIVE OF VIRGINIA LAW.
In his original brief in opposition to MediCOip's demUITer, the plaintiff cited numerous

cases from other jurisdictions which have recognized the doctrine of apparent agency in tort
generally and in the emergency room context specifically. This Court, recognizing that Virginia
law is established by the Supreme Court of Virginia and not the courts of other states, did not
find those cases to be persuasive. Neither the passage of time nor the fact that the plaintiff may
have provided the Court with additional examples of such cases in his Memorandum in Support
of Plaintiff's Motion for Reconsideration should operate to change the Court's ruling. The
Motion for Reconsideration should be denied.
WHEREFORE, for the foregoing reasons, Medicoip Health System prays that the Court
affirm its Order dated March 31, 2004, and deny the Motion for Reconsideration filed by the
plaintiff herein.
MEDICORP HEALTH SYSTEM
By Counsel
5

~

179

c·

c·

Carlyl R. Wimbish, III
Margaret F. Hardy
SANDS, ANDERSON, MARKS & MILLER
Post Office Box 1998
Richmond, Virginia 23218-1998
(804) 783-7257
(804) 783-2926-fax

CERTIFICATE OF SERVICE

I hereby certify that a true oopy of the foregoing was mailed, first-class, postage pre-paid
this 17th day of October, 2003, to:
Robert W. Mann, Esquire
Young, Haskins, Mann, Gregory & Smith, P.C.
POBox 72
Martinsville, VA 24114-0072
to:
Robert L Spector, Esquire
1263 East Las Olas Boulevard
Fort Lauderdale, FL 33301

and to:
Wesley G. Russell, Jr., Esquire
Gould & Russell
8420 Meadowbridge Road, Suite I
Mechanicsville VA 23116
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Present:

All the Justices

SOUTHERN FLOORS AND ACOUSTICS, INC.
v.

Record No. 031097

OPINION BY JUSTICE DONALD W. LEMONS
April 23, 2004

ANTHONY MAX-YEBOAH
FOOD LION, INC.
v.

Record No. 031140

ANTHONY MAX-YEBOAH, ET AL.
FROM THE CIRCUIT COURT OF THE CITY OF CHARLOTTBSVILLE
Edward L. Hogshire, Judge
In this appeal, we consider whether a customer who is
injured by tripping over a stack of floor tiles in a grocery
store where the floor is being re-tiled is contributorily
negligent as a matter of law and, if not, whether both the
independent contractor installing the new floor and the store
owner can be held liable to the customer for his injuries.
I.

Facts and Proceedings Below

Anthony Max-Yeboah (•Max-Yeboah•) tripped over a stack of
tiles in an aisle of a Food Lion, Inc. (•Food Lion") grocery
store in Charlottesville, Virginia and broke his ankle.

On

the evening of Max-Yeboah's accident, employees of Southern
Floors and Acoustics, Inc. (•southern Floors•), a
subcontractor, were installing new floor tiles in the aisle
where Max-Yeboah was injured.

The Southern Floors employees

had spread glue on part of the floor of the aisle an hour

·.
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before Max-Yeboah entered it and were waiting for the glue to
become ntacky" so that new tiles could be installed.

One end

of the aisle was completely blocked by caution tape.
Conflicting testimony was offered concerning whether, and to
what degree, the other end of the aisle was blocked by a fan
used to dry the glue, and caution tape.
Between 15 and 20 Southern Floors employees were working
in the aisle on a number of tasks associated with the tiling
process at the time of the accident.

Although Max-Yeboah

testified at trial that he was not aware that work was being
performed on the floors when he entered the aisle, he was
aware that work associated with the remodeling of the store
was occurring throughout the store.
Max-Yeboah entered the aisle where the tile work was
occurring to get some frozen food.

He testified at trial that

he did not see the stack of tiles he eventually tripped over,

although he had walked past them on his way into the aisle,
because he was looking at a freezer case for frozen food.
While Max-Yeboah was standing in front of the freezer case, a
Southern Floors employee told Max-Yeboah to "go back" because
he was standing in the glue which was not yet dry.

Max-Yeboah

alleges that the man yelled at him and pointed which led MaxYeboah to believe that something was falling toward him.

At

trial, the employee recalled addressing Max-Yeboah but did not

2
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recall yelling.

In response to the instruction from the

Southern Floors employee, Max-Yeboah turned quickly to exit
the aisle, tripped over a foot-high stack of tiles placed next
to the freezer unit, and broke his ankle.
Max-Yeboah filed suit against both southern Floors and
Food Lion.

At trial, the jury was given conflicting

instructions.

One instruction provided that

~[a]

person who

hires an independent contractor is not liable for his
actions."

The jury was also instructed that, "where the owner

of the premises had control and oversight at the site where
work was being done by the contractor, he is responsible for
the negligent actions of an independent contractor."
The trial court overruled Food Lion•s objection to the
latter instruction.

The jury returned a verdict for Max-

Yeboah, finding Food Lion and Southern Floors jointly and
severally liable and awarding Max-Yeboah damages in the amount
of $30,000.

Food Lion and Southern Floors appeal the

judgments adverse to them.
II.
A.

Analysis

Contributory Negligence

Southern Floors and Food Lion maintain on appeal that the
trial court should have held that Max-Yeboah was
contributorily negligent as a matter of law because the tiles
that he tripped over were an open and obvious condition, which
3

~
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he noticed or should have noticed when he initially entered
the aisle.

They maintain that Max-Yeboah tripped over the

tiles because he failed to be reasonably aware of his
surroundings.

Max-Yeboah contends that he was distracted by

the yelling and pointing by the Southern Floors employee and
that these special circumstances excused his failure to see
the tiles.
When a plaintiff is injured by an open and obvious
defect, it is his burden •to show conditions outside of
himself which prevented him seeing the defect or which would
When they do not

excuse his failure to observe it . .

exist the law charges the party with failure to do what was
required of him.n

City of South Norfolk v. Dail, 187 Va. 495,

505, 47 S.E.2d 405, 409 (1948);

~also

Hill v. City of

Richmond, 189 va. 576, 584, 53 S.E.2d 810, 813 (1949).
However, nmore is needed than a simple allegation of a
distraction to create a jury issue.

It [is] necessary for

[the) plaintiff to establish that his excuse for inattention
was reasonable, i.e., that the distraction was unexpected and
substantial.n

West v. City of Portsmouth, 217 va. 734, 737,

232 S.E.2d 763, 765 (1977).
While the one-foot high stack of tiles Max-Yeboah tripped
over was clearly an open and obvious hazard, Max-Yeboah
offered evidence of an extrinsic condition, in the form of the
4

..
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Southern Floors employee's yelling and pointing to excuse his
inattention.

If believed, the condition was unexpected,

placed him in fear of bodily harm, and constituted a
substantial distraction.

Determining the credibility and the

weight of the evidence is the province of the finder of fact,
in this case, the jury.

Therefore, the question of Max-

Yeboah' s contributory negligence was properly submitted to the
jury.

The trial court did not err in refusing to hold that

Max-Yeboah was contributorily negligent as a matter of law.
B.

Liability of Food Lion

Food ·Lion maintains that, even if Max-Yeboah is not

contributorily negligent, Food Lion cannot be held liable
because its employees were not involved in the work, it had no
duty to supervise an independent contractor, and it had no
actual or constructive notice of the defect.

Further, Food

Lion argues that the trial court erred in giving conflicting
and irreconcilable instructions to the jury on this issue.

we

agree.
Southern Floors was clearly an independent contractor.
As we have previously stated, "An independent contractor is one
who undertakes to produce a given result without being in any
way controlled as to the method by which he attains that
result."

craig v. Doyle, 179 va. 526, 531, 19 S.E.2d 675, 677

(1942) .
5
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If under the contract the party for whom
the work is being done may prescribe not only
What the result shall be, but also direct the
means and methods by which the other shall do
the work, the former is an employer, and the
latter an employee. But if the former may
specify the result only, and the latter may
adopt such means and methods as he chooses to
accomplish that result, then the latter is not
an employee, but an independent contractor.
Craig, 179 va. at 531, 19 S.B.2d at 677; Maccoy v. Colony
House Builders, 239 Va. 64, 67-68, 387 S.E.2d 760, 762 (1990).
In cases involving liability of owners of property for
injuries to third parties arising from conditions on the
premises caused by independent contractors, the possible
theories of recovery include vicarious liability of the owner
for the acts of the independent contractor, 1 and independent
liability for the separate negligence of the owner.

1 The general rule regarding liability of an owner of
property for the negligence of an independent contractor has
been clearly stated: •As a general rule, an owner who employs
an independent contractor is not liable for injuries to third
persons caused by the contractor's negligence.• Kesler v.
Allen, 233 va. 130, 134, 353 S.E.2d 777, 780 (1987), c & P
TerePhone Company v. Properties One, 247 Va. 136, 140-41, 439
S.B.2d 369, 372 (1994). In Kesler, we noted:
Exceptions exist, and the doctrine of
respondeat superior may become applicable, if
the independent contractor's torts arise
directly out of his use of a dangerous
instrumentality, arise out of work that is
inherently dangerous, are wrongful per !!• are
a nuisance, or are such that it would in the
natural course of events produce injury unless
special precautions were taken. Broaddus v.
Standard Drug Co., 211 Va. 645, 649, 179 S.E.2d
497, 501 (1971); N. & w. Railway v. Johnson,

6
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Initially, we note that Food Lion moved to dismiss MaxYeboah•s claim of vicarious liability of Food Lion for the
negligent acts of Southern Floors.

The trial court granted

the motion and, in a pretrial order, dismissed all claims of
vicarious liability from the case.

In its order, the trial

court held that "[t]his dismissal shall have no effect on
plaintiff's general negligence claims against Food Lion."
With the claim of vicarious liability removed from the case,
the only claim remaining against Food Lion was for its alleged
independent liability for separate negligence in "failing to
see that proper warnings and safety conditions existed at the
scene of the work.n
CUriously, and over the objection of Food Lion, the trial
court instructed the jury that Food Lion could be held
"responsible for the negligent actions of an independent
contractor.•

It was error to instruct the jury on a claim

that had been removed from the case.
on appeal, most of Max-Yeboah's argument concerning
liability of Food Lion is stated in terms of vicarious

207 Va. 980, 983-84, 154 S.E.2d 134, 137
(1967); Smith Adm'r. v. Grenadier, 203 Va. 740,
747, 127 S.E.2d 107, 112 (1962); Ritter Corp.
v. Rose, 200 Va. 736, 742, 107 S.E.2d 479, 483
(1959) .
Kesler, 233 Va. at 134, 353 S.E.2d at 780. None of the
enumerated exceptions exist in this case.
7

'·•

187

c·
liability, a claim removed from the case prior to trial. 2
However, Max-Yeboah does argue that our decisions in Love v.
Schmidt, 239 Va. 357, 389 S.E.2d 707 (1990), and Kesler v.
Allen, 233 Va. 134, 353 S.E.2d 777 (1987) together support the
liability of Food Lion under the facts of this case and the
issues remaining at trial.
OUr holding in Kesler was explicit: •we hold that a
landlord, in the absence of one of the exceptions to the
general rule, has no vicarious liability to a tenant for the
negligence of an independent contractor in making repairs or
improvements.n

Id. at 134, 353 S.E.2d at 780.

Kesler dealt

with vicarious liability, not independent liability of the
owner of property.
In

~·

It has no application to this case.

the plaintiff was injured when she fell off a

loose toilet seat.

We affirmed the judgment against .the

landlord-owner, holding that "if a duty to maintain a premises
in a safe condition is imposed by contract or by law, it
cannot be delegated to an independent contractor.•
Va. at 357, 360-61, 389 S.B.2d at 709.

~·

239

Unlike circumstances

involving discrete and isolated repair and improvement, the
work at issue in

~

involved regular and routine

2 For example, Max-Yeboah states on brief, •The issue of
Food Lion's responsibility for the negligence of southern
Floors • . . was an issue for the jury,• and •[t)he jury was

8
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maintenance, repair, and janitorial services.

We

characterized the owner•s arguments against imposition of
liability as "an attempt to delegate the landlord•s common-law
duty to maintain his premises in a reasonably safe condition.••
Id. at 361, 389 S.E.2d at 710.
With regard to Food Lion•s independent liability to MaxYeboah, the jury was properly instructed that:
An occupant of the premises has the duty to an invitee:
1.
To use ordinary care to have the premises
in a reasonably safe condition for an
invitee•s use consistent with the
invitation; but an occupant does not
guarantee an invitee•s safety; and
2.
~o use ordinary care to warn an invitee of any
unsafe condition which the occupant knows, or by the
use of ordinary care should know, about; except that
an occupant has no duty to warn an invitee of an
unsafe condition which is open and obvious to a
person using ordinary care for his own safety.
3.
If an occupant fails to perform either or both of
these duties, then he is negligent.

Food Lion argues correctly that Max-Yeboah presented no
evidence that Food Lion had either actual or constructive
notice of the alleged hazard, the stack of tiles.

It is hard

to imagine that Food Lion could have known about the tiles
because the work was ongoing and the conditions in the aisle
were constantly changing.

correct in finding Food Lion, Inc. responsible for the
negligence of its contractor ...
9
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Additionally, Max-Yeboah argues that Food Lion
negligently failed to supervise Southern Floors in its work.
Southern Floors was a subcontractor of a general contractor
with whom Food Lion had contracted for store renovations.
Southern Floors.was neither selected nor actually supervised
by Food Lion.

As previously noted, Southern Floors was an

independent contractor.

It is illogical and antithetical to

the definition of an independent contractor to impose a duty
to supervise upon the principal when the essence of the
relationship is lack of power and control to supervise.

Food

Lion had no duty to supervise the means and method of the work
of Southern Floors and cannot be found independently negligent
for failing to do so.

MacCoy 239 va. at 69, 387 S.E.2d at

762; Craig, 179 Va. at 531, 19 S.E.2d at 677.
III.

Conclusion

We hold that the question of Max-Yeboah's contributory
negligence was properly submitted to the jury and the trial
court did not err in refusing to hold that he was
contributorily negligent as a matter of law.

However, the

trial court did err in its instruction to the jury that Food
Lion could be held liable for the negligence of Southern
Floors.

Further, we hold that Food Lion is not independently

negligent because it did not have a duty to supervise Southern
Floors in its means and method of work,.nor did Food Lion have
10
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actual or constructive knowledge of the stack of tiles in the
aisle.

Accordingly, the judgment against Southern Floors will

be affirmed and the judgment against Food Lion will be
reversed.
Affirmed in part,
reversed in part,
final judgment.

11
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF FREDERICKSBURG

LEASLY SANCHEZ
lM 177* Drive, 1#3-411
SuDDY Island Beach, FL 33160

)
)
)
)
)
)
)
)
)
)
)
)
)

v.
MEDICORP REALm SYSTEM, dba
MARY WASHINGTON HOSPITAL, INC.
lMl Sam Perry Boalennl
Fredericksburg, VA ll401,

etals
Defendants

ORDER

c-. No.: CL0300012t-GO

)

THIS DAY CAME the Plain~ by counse~ on the Plaintiff's Motion for
Reconsideration and the Plaintiffs proffered First Amended Motion for Judgment,

UPON CONSIDERATION WHEREOF, it is ORDERED:
1.

That the Plaintiffs First Amended Motion for Judgment be filed with the papen

herein, but no responsive pleading need be filed by any Defendant until further order of this

Court.
2.

That the Defendant, Medicorp Health System, be given ten (10) days from the

date of this Order to respond to the Plaintiff's Motion for Reconsideration.

3.

That no response to the Motion for Reconsideration is required of the Defendants

Fredericksburg Emergency Medical Associates, Inc. and Christopher Huesgen, M.D.
The clerk is directed to provide a certified copy of this Order to all counsel of record.

EN"IFRilD

~ ,a7,o'fJy;~.Mvvvty

LAwOPPK:I!II
i:"OIJNG, JUsiaNs, ~MN

GuooRY lc SJIII'II. P.C.
M.umiiiiiYILUI, VA
Snwrr,VA
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(
I Ask For This:

----·

Robert W.
Esquire (VSB #07622)
Young, Haskins, Mann, Gregory & Smith, PC
P.O.Box72
400 Starling Avenue
Martinsville, Virginia 24114-0072
276-638-2367 (felephone)
276-631-1214 (Facsimile)
Counsel for Plaintift'
Seen Without Objection:

Carlyle R. Wimbish, Ill, Esquire
Margaret F. Hardy, Esquire
Sands, Anderson, Marks, Miller
801 East Main Street
Richmond, Virginia 23219
804-783-7257 (felephone)
804-783-2926 (Facsimile)

Counsel for Medicorp Health System. Inc.
Seen:

~~~4~
westeY: Russell, Jr.,~
'
Gould & Russell PC
8420 Meadowbridge Road. Suite I
Mechanicsville, Virginia 23116
804-730-8580 (felephone)
804-730-2420 (Facsimile)

LAw OI'FICIII

Y'ouNG, H.&SIDNs, MAn
GasooRY Be SNITB. P.C.
M.a.11111111V1LL11. VA
SnW11',VA

Counsel for Fredericksburg Emergency Medical Associates, Inc.,
And Christopher Huesgen, M.D.
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LAW OFFICES

(/ .

YOUNG, HASKINS.. MANN, GREGORY & SMITH
A PROFESSIONAL CORPORAnON
400 STAR.UNC AVENUE

POST OFFICE BOX 72
.JAMES W. HASKINS
ROIER.T W. MANN •

MARTINSVILLE, VIRGINIA 24114·0072

.JOHN L GUGOR.Y. m

TELEPHONE C2761 638·2.187

Flt!D D. SMITH, .Ill.• +
.JAMES R.. MCCiAIUI.Y

TEUFAX 12761 636·1214

E•MAIL:

SCOTT C. WAIL

12!5 SLUSHER. STUET
POST OFFICE DllAWER. 785

STUI\R.T, VIRGINIA 24111·076$
C278J 684•2361
FAX (2781 Ge4·2131

ottorneys(tdigdoL~

ll.R..C.Jilill YOUNC. .JR..
<lllaa-1-)
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The Honorable Judge William lL Ledbetter, Jr.
Spotsylvania Circuit Court
P.O. 1179
9113 Courthouse Road, Second Floor
SpotsylVIIIia, Virginia 22SS3
Re:
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Leasly Sanchez v. Medicorp Health System, dba Mary Washington
Hospital, Fredericksburg Emergency Medical Associates, Inc., and Christopher
Huesgeo, M.D.
Case No. CL03-221

Dear Judge Ledbetter:

This will serve as a brief response to Mr. W"unbish's MemoraDdum In Opposition To
Plaintift's Motion For Reconsideration dated May 14,2004. True, the cases cited by the Plaintiff
can be distinguished, although it is a stretch to do so with regard to Judge Stump's Opinion.
However, the thrust ofPlaintifi's argument is the undeniable trend, nationally and in Virginia, to
recognize the concept of apparent authority in the emergency room context. As stated in our
Motion for Recoosideration, if this Honorable Court's prior ruling staods, with all due n=spect, it
will be the only such rejection of1his concept in any Court anywhere.

Mr. W"unbish and I have talked, and I am authorized to represent to the Court that both
sides are prepared to submit the Motion for Reconsideration on briefs without further ado.
However, both sides are equally ready and willing to again meet with the Court in
Fredericksburg if his Honor desires any further input on this matter.
Very truly yours,

Robert W. Mann

•CEaTJfiED SI'£CAUST IN CML n.w. N1V()(;IICr aT Tit£ NATIONAL IOAAD Of TtW\1. AlNO<:N:r

Tl!Eill IS NO PIIOCIDUII.E IN Tl!E COioiMONWEJ\IJlt OF VIICINIA FOIL ~C CEanfYIN(;
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cc:
Carlyle R. W"unbish, m, Esquire
Wesley Russell, Esquire
Robert L. Spector, Esquire
Sharron S. Mitchell, Clerk, FredericksburJ Circuit Court
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Robert W. Mann, Esquire

Young, Haskins, Mann, Gregory & Smith, PC
Post Office Box 72
Martinsville, Virginia 24114
Carlyle R. Wimbish, III, Esquire
Sands, AndetSon, Marks & Miller, PC
Post Office Box 1998
Richmond, Virginia 23218-1998
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Leasly Sanchez v. Medicorp Health System, et al.
City of Fredericksburg Circuit Court #CL03-221
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Dear Counsel:
The court has considered the motion to reconsider filed in this case by Sanchez, has
reviewed the memoranda submitted, and has analy2ed the legal authorities cited. The court
is of the opinion that its letter opinion of March 11, 2004, is an accutate statement of the law
related to this issue, and the original ruling should stand. Accordingly, the motion to
reconsider the order of Match 31,2004, is denied.
Mr. Wimbish will please prepare and circulate an appropriate order.

WHLJR:cdd
cc:

~on S. Mitchell, Clerk
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF FREDERICKSBURG
LEASLY SANCHEZ

v.

Case No. CL03-221

MEDICORP HEALTH SYSTEM, dba
~fARY

WASHINGTON HOSPITAL, INC., et

al.

ORDER
This matter is before the Court on the plaintiff's Motion for Reconsideration of the

Court's ruling sustaining Medicorp's Demurrer to the Motion for Judgment as set forth in a
letter opinion dated March 11, 2004, and an Order dated March 31, 2004. The Court has
reviewed the Memoranda of Law submitted in support of and opposition to the plaintiff's
Motion, and has analyzed the legal authorities cited therein. The Court is of the opinion that its
letter opinion of March 11, 2004, is an accurate statement of the law on the issue presented, and
the original ruling should stand.
In consideration whereof, it is hereby ORDERED that the plaintiff's Motion for
Reconsideration is denied.
The Court finds that although the plaintiff bas filed an Amended Motion for Judgment

~

within the time requin:d by Jllll8li1'IIPh 3 of its Order elated Man:h 31, 2004, said Amended

vJ ·

Accordingly, pursuant to paragraph 4 ofthe Order dated March 31,2004, it is further

~. ~.Y-'Motion fur Iudgment fails to contain the allegations requited by Jllll8li1'IIPh 2 of that Order.
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ORDERED that the plaintiff's claim against Medicorp based on the theory of apparent agency
is hereby stricken and dismissed with prejudice.
It being represented to the Court that there is no other basis for the plaintiff's claim
against Medicorp, it is further ORDERED that the plaintiff's claim against Medicorp be
dismissed with prejudice in its entirety and that Medicorp be dismissed as a party defendant to
this action. The case shall remain pending as to the defendants Fredericksburg Emergency
Medical Associates, Inc. and Christopher Huesgen, M.D.
The objections of the Plaintiff to the rulings of the Court are noted.
The Clerk is directed to provide a certified copypfthis Order to all counsel of
record herein.

WE ASK FOR THIS:

~7?.~~-

cart}fle:Wimbish, m
Margaret F. Hardy
SANDS, ANDERSON, MARKS & MILLER
Post Office Box 1998
Richmond, Virginia . 23218-1998
(804) 783-7257 I (804) 783-2926- fax

'
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SEEN AND OBJECTED TO FOR

SEP 10 200

REASONS STATED IN MEMORANDUMS DATED 10/31/2003 AND
04/19/2004, AND REASONS STATED IN OPEN COURT:

otiert W. Mann, Esquire
Young, Haskins, Mann, Grego
POBox 72

Martinsville, VA 24114-0072
276-638-2367 I 276-638-1214- fax

SEEN:

Wesley G. Russell, Jr., Esquire
Gould & Russell
8420 Meadowbridge Road, Suite I
Mechanicsville, VA 23116
804-730-8580 I 804-730-2420 - fax
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF FREDERICKSBURG
LEASLY SANCHEZ
Plaintift',

v.
MEDICORP HEALTH SYSTEM, dba
MARY WASHINGTON HOSPITAL, INC.

etals

)
)
)
)
)
)
)
)
)
)

Case No.: CL03000221-00

Defendants. )
. NOTICE OF APPEAL
The plaintiff, Leasly Sanchez, hereby gives notice of appeal to the Supreme Court of
Virginia from the fmal judgment order of this Court entered on September 10, 2004, and further
gives notice that a statement of facts or other incidents of the case, will be filed.
Respectfully submitted,

~~£
COUilSei

Robert W. Mann, Esquire (VSB #07622)
Scott C. Wall, Esquire (VSB #47508)
Young, Haskins, Mann, Gregory & Smith, P.C.
400 Starling Avenue
P. O.Box 72
Martinsville, VA 24114-0072
276-638-2367
276-638-1214 (Facsimile)
Counsel for Plaintiff

Robert L. Spector, Esquire
Law Offices of Robert L. Spector
1263 East Las Olas Boulevard
Suite 204
Ft. Lauderdale, FL 33301
954-764-2909
954-463-3813 (Facsimile)
~ ;! ~ 1

Counsel for Plaintiff
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CERTIFICATE
I, Scott C. Wall, Counsel of Record for Leasly Sanchez, hereby certify that:
1.
The name and address of the appellant is Leasly Sanchez, 200 1771h Drive, Sunny Isles
Beach, FL 33160.
2.

The name, address, and telephone number of counsel for appellant is:
Robert L. Spector, Esquire

Robert W. Mann, Esquire (VSB #07622)
Scott C. Wall, Esquire (VSB #47508)
Young, Has~ins, Mann, Gregory & Smith, P.C.
400 Starling Avenue
P. 0. Box 72
Martinsville, VA 24114-0072
276-638-2367
276-638-1214 (Facsimile)

Law Offices of Robert L. Spector
1263 East Las Olas Boulevard
Suite204
Ft. Lauderdale, FL 33301
954-764-2909
954-463-3813 (Facsimile)

3. The names and addresses of appellee is:
Medicorp Health System, Inc., dlb/a Mary Washington Hospital, Inc.,
1001 Sam Perry Boulevard,
Fredericksburg. VA 22401
4. The names, addresses, and telephone numbers of counsel-for appellees are:
Carlyle R. Wimbish, III, Esquire
Margaret F. Hardy, Esquire
SANDS, ANDERSON, MARKS & MILLER
Post Office Box 1998
. Richmond, Virginia 23218-1998
804 783-7257
804783-2926 (Facsimile)
5. A copy of this Notice of Appeal has been mailed or delivered to the Clerk of the Supreme
Court of Virginia and to:

Carlyle R. Wimbish, III, Esquire
Margaret F. Hardy, Esquire
SANDS, ANDERSON, MARKS & MILLER
Post Office Box 1998
Richmond, Virginia 23218-1998
804 783-7257
804783-2926 (Facsimile)
l.AWOJ>PICBII

!UsoNs, ~N!'f
3REooRY Be Sxrm. P.G.
'OUNG,

Counsel for Appellee, Medicorp Health System. Inc.,
d/b/a Mary Washington Hospital, Inc.,

MARTINSVILLE. VA

Snwn-,VA
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and
Wesley G. Russell, Jr., Esquire
GOULD & RUSSELL PC
8420 Meadowbridge Road, Suite I,
Mechanicsville, Virginia 23116
804 730-8580
804 730-2420 (Facsimile)

Counsel for Christopher Huesgen, M.D. and
Fredericksburg Emergency Medical Associates, Inc.
This the~ay of September 2004.

LAWOPI'ICll!li

fouNG, HASKINs. MuN
GuooRY 8c SIUI'IL P.C.
MAIInll'IIIVILLE. VA
STUART. VA

202

ASSIGNMENT OF ERROR
The Trial Court erred in sustaining the Defendant's demurrer and holding that Virginia
does not recognize vicarious liability in negligence cases, specifically, in the context of
emergency physician-hospital relationships, based upon the theory of apparent or ostensible
agency.

