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Carlylé R. Wimbish, III

Margaret F. Hardy

SANDS, ANDERSON, MARKS & MILLER
Post Office Box 1998

Richmond, Virginia 23218-1998

(804) 783-7257

(804) 783-2926—fax

CERTIFICATE OF SERVICE
I hereby certify that a true copy of the foregoing was mailed, first-class, postage pre-paid
this 17" day of October, 2003, to:
Robert W. Mann, Esquire
Young, Haskins, Mann, Gregory & Smith, P.C.

POBox 72
Martinsville, VA 24114-0072

to:
Robert L. Spector, Esquire

1263 East Las Olas Boulevard
Fort Lauderdale, FL 33301

and to:
Wesley G. Russell, Jr., Esquire
Gould & Russell

8420 Meadowbridge Road, Suite I
Mechanicsville VA 23116

T B Grex
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Present: All the Justices

SOUTHERN FLOORS AND ACOUSTICS, INC.

v. Record No. 031097 OPINION BY JUSTICE DONALD W. LEMONS
April 23, 2004

ANTHONY MAX-YEBOAH

FOOD LION, INC.

v. Record No. 031140

ANTHONY MAX-YEBOAH, ET AL.

FROM THE CIRCUIT COURT OF THE CITY OF CHARLOTTESVILLE
Edward L. Hogshire, Judge

In this appeal, we consider whether a customer who is
injured by tripping over a stack of floor tiles in a grocery
store where the floor is being re-tiled is contributorily
negligent as a matter of law and, if not, whether both the
independent contractor installing the new floor and the store
owner can be held liable to the customer for his injuries.

I. Facts and Proceedings Below

Anthony Max-Yeboah ("Max-Yeboah") tripped over a stack of
tiles in an aisle of a Food Lion, Inc. ("Food Lion") grocery
store in Charlottesville, Virginia and broke his ankle. On
the evening of Max-Yeboah's accident, employees of Southern
Floors and Acoustics, Inc. ("Southern Floors"), a
subcontractor, were installing new floor tiles in the aisle
where Max-Yeboah was injured. The Southern Floors employees

had spread glue on part of the floor of the aisle an hour

EXHIBIT
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before Max-Yeboah entered it and were waiting for the glue to
become "tacky" so that new tiles could be installed. One end
of the aisle was completely blocked by caution tape.
Conflicting testimony was offered concerning whether, and to
what degree, the other end of the aisle was blocked by a fan
used to dry the glue, and caution tape.

Between 15 and 20 Southern Floors employees were working
in the aisle on a number of tasks associated with the tiling
process at the time of the accident. Although Max-Yeboah
testified at trial that he was not aware that work was being
performed on the floors when he entered the aisle, he was
aware that work associated with the remodeling of the store
was occurring throughout the store.

Max-Yeboah entered the aisle where the tile work was
occurring to get some frozen food. He testified at trial that
he did not see the stack of tiles he eventually tripped over,
although he had walked past them on his way into the aisle,
because he was looking at a freezer case for frozen food.
While Max-Yeboah was standing in front of the freezer case, a
Southern Floors employee told Max-Yeboah to "go back" because
he was standing in the glue which was not yet dry. Max-Yeboah
alleges that the man yelled at him and pointed which led Max-
Yeboah to believe that something was falling toward him. At

trial, the employee recalled addressing Max-Yeboah but did not
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recall yelling. 1In response to the instruction from the
Southern Floors employee, Max-Yeboah turned quickly to exit
the aisle, tripped over a foot-high stack of tiles placed next
to the freezer unit, and broke his ankle.

Max-Yeboah filed suit against both Southern Floors and
Food Lion. At trial, the jury was given conflicting
instructions. One instruction provided that "[a] person who
hires an independent contractor is not liable for his
actions." The jury was also instructed that, "where the owner
of the premises had control and oversight at the site where
work was being done by the contractor, he is responsible for
the negligent actions of an independent contractor."

The trial court overruled Food Lion's objection to the
latter instruction. The jury returned a verdict for Max-
Yeboah, finding Food Lion and Southern Floors jointly and
severally liable and awarding Max-Yeboah damages in the amount
of $30,000. Food Lion and Southern Floors appeal the
judgments adverse to them.

II. Analysis
A. Contributory Negligence

Southern Floors and Food Lion maintain on appeal that the
trial court should have held that Max-Yeboah was
contributorily negligent as a matter of law because the tiles

that he tripped over were an open and obvious condition, which
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he noticed or should have noticed when he initially entered
the aisle. They maintain that Max-Yeboah tripped over the
tiles because he failed to be reasonably aware of his
surroundings. Max-Yeboah contends that he was distracted by
the yelling and pointing by the Southern Floors employee and
that these special circumstances excused his failure to see
the tiles.

When a plaintiff is injured by an open and obvious
defect, it is his burden "to show conditions outside of
himself which prevented him seeing the defect or which would
excuse his failure to observe it . . . . When they do not
exist the law charges the party with failure to do what was

required of him." City of South Norfolk v. Dail, 187 Va. 495,

505, 47 S.E.2d 405, 409 (1948); see also Hill v. City of

Richmond, 189 Va. 576, 584, 53 S.E.2d 810, 813 (1949).
However, "more is needed than a simple allegation of a
distraction to create a jury issue. It [is] necessary for
[the] plaintiff to establish that his excuse for inattention
was reasonable, i.e., that the distraction was unexpected and

substantial.” West v. City of Portsmouth, 217 Vva. 734, 737,

232 S.E.2d 763, 765 (13877).
While the one-foot high stack of tiles Max-Yeboah tripped
over was clearly an open and obvious hazard, Max-Yeboah

offered evidence of an extrinsic condition, in the form of the
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Southern Floors employee's yelling and pointing to excuse his
inattention. If believed, the condition was unexpected,
placed him in fear of bodily harm, and constituted a
substantial distracﬁioﬂ. Determining the credibility and the
weight of the evidence is the province of the finder of fact,
in this case, the jury. Therefore, the question of Max-
Yeboah's contributory negligence was properly submitted to the
jury. The trial court did not err in refusing to hold that
Max-Yeboah was contributorily negligent as a mattér of law.
B. Liability of Food Lion

Food Lion maintains that, even if Max-Yeboah is not
contributorily negligent, Food Lion cannot be held liable
because its employees were not involved in the work, it had no
duty to supervise an independent contractor, and it had no
actual or constructive notice of the defect. Further, Food
Lién argues that the trial court erred in giving conflicting
and irreconcilable instructions to the 5uty on this issue. We
agree.

Southern Floors was clearly an independent contractor.
As we have previously stated, "An independent contractor is one
who undertakes to produce a given result without being in any
way controlled as to the method by which he attains that

result." Craig v. Doyle, 179 Va. 526, 531, 19 S.E.2d 675, 677

(1942).
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If under the contract the party for whom
the work is being done may prescribe not only
what the result shall be, but also direct the
means and methods by which the other shall do
the work, the former is an employer, and the
latter an employee. But if the former may
specify the result only, and the latter may
adopt such means and methods as he chooses to
accomplish that result, then the latter is not
an employee, but an independent contractor.

Craig, 179 Va. at 531, 19 S.E.2d at 6€77; MacCoy v. Colony

House Builders, 239 Va. 64, 67-68, 387 S.E.2d 760, 762 (1990).

In cases involving liability of owners of property for
injuries to third parties arising from conditions on the
premises caused by independent contractors, the possaible
theories of recovery include vicarious liability of the owner
for the acts of the independent contractor,' and independent

liability for the separate negligence of the owner.

! The general rule regarding liability of an owner of
property for the negligence of an independent contractor has
been clearly stated: “As a general rule, an owner who employs
an independent contractor is not liable for injuries to third
persons caused by the contractor's negligence.” Kesler v.
Allen, 233 Va. 130, 134, 353 S.E.2d 777, 780 (1987), C & P
Telephone Company v. Properties One, 247 Va. 136, 140-41, 439
S.E.2d 369, 372 (1994). In Kesler, we noted:

Exceptions exist, and the doctrine of

respondeat superior may become applicable, if

the independent contractor's torts arise

directly out of his use of a dangerous

instrumentality, arise out of work that is

inherently dangerous, are wrongful per se, are

a nuisance, or are such that it would in the

natural course of events produce injury unless

special precautions were taken. Broaddus v.

Standard Drug Co., 211 Va. 645, 649, 179 S.E.2d

497, 501 (1971); N. & W. Railway v. Johnson,
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Initially, we note that Food Lion moved to dismiss Max-
Yeboah's claim of vicarious liability of Food Lion for the
negligent acts of Southern Floors. The trial court granted
the motion and, in a pretrial order, dismissed all claims of
vicarious liability from the case. 1In its order, the trial
court held that "([t]his dismissal shall have no effect on
plaintiff's general negligence claims against Food Lion."
With the claim of vicarious liability removed from the case,
the only claim remaining against Food Lion was for its allege&
independent liability for separate negligence in "failing to
see that proper warnings and safety conditions existed at the
scene of the work.®

Curiously, and over the objection of Food Lion, the trial
court instructed the jury that Food Lion could be held
"responsible for the negligent actions of an independent
contractor.® It was error to instruct the jury on a claim
that had been removed from the case.

On appeal, most of Max-Yeboah's argument concerning

liability of Food Lion is stated in terms of vicarious

207 Va. 980, 983-84, 154 S.E.24 134, 137

(1967) ; Smith Adm'r. v. Grenadier, 203 Va. 740,

747, 127 S.E.2d4 107, 112 (1962); Ritter COII.

v. Roge, 200 Va. 736, 742, 107 S.E.2d4 479, 483

(1959) .

Kesler, 233 Va. at 134, 353 S.E.2d at 780. None of the
enumerated exceptions exist in this case.
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liability, a claim removed from the case prior to trial.?
However, Max-Yeboah does argue that our decisions in Love v.
Schmidt, 239 va. 357, 389 S.E.2d 707 (1990), and Kesler v.
Allen, 233 Va. 134, 353 S.E.2d 777 (1987) together support the
liability of Food Lion under the facts of this case and the
issues remaining at trial.

Our holding in Kesler was explicit: "We hold that a
landlord, in the absence of one of the exceptions to the
general rule, has no vicarious liability to a tenant for the
negligence of an independent contractor in making repairs or
improvements.* Id. at 134, 353 S.E.2d at 780. Kesler dealt
with vicarious liability, not independent 1iability of the
owner of property. It has no application to this case.

In Love, the plaintiff was injured when she fell off a
loose toilet seat. We affirmed the judgment against the
landlord-owner, holding that "if a duty to maintain a premises
in a safe condition is imposed by contract or by law, it
cannot be delegated to an independent contractor." Love, 239
Va. at 357, 360-61, 389 S.E.2d at 709. Unlike circumstances
involving discrete and isolated repair and improvement, the

work at issue in Love involved regular and routine

? For example, Max-Yeboah states on brief, "The issue of
Food Lion's responsibility for the negligence of Southern
Floors . . . was an issue for the jury," and "[t]he jury was
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maintenance, repair, and janitorial services. We
characterized the owner's arguments against imposition of
liability as "an attempt to delegate the landlord's common-law
duty to maintain his premises in a reasonably safe condition."
Id. at 361, 389 S.E.2d at 710.

With regard to Food Lion's independent liability to Max-
Yeboah, the jury was properly instructed that:

An occupant of the premises has the duty to an invitee:

1. To use ordinary care to have the premises

in a reasonably safe condition for an
invitee's use consistent with the
invitation; but an occupant does not
guarantee an invitee's safety; and

2, To use ordinary care to warn an invitee of any

unsafe condition which the occupant knows, or by the
use of ordinary care should know, about; except that
an occupant has no duty to warn an invitee of an
unsafe condition which is open and obvious to a
person using ordinary care for his own safety.

3. If an occupant fails to perform either or both of

these duties, then he is negligent.

Food Lion argues correctly that Max-Yeboah presehted no
evidence that Food Lion had either actual or constructive
notice of the alleged hazard, the stack of tiles. It is hard
to imagine that Food Lion could have known about the tiles
because the work was ongoing and the conditions in the aisle

were constantly changing.

correct in finding Food Lion, Inc. responsible for the
negligence of its contractor.”
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Additionally, Max-Yeboah argues that Food Lion
negligently failed to supervise Southern Floors in its work.
Southern Floors was a subcontractor of a general contractor
with whom Food Lion had contracted for store renovations.
Southern Floors was neither selected nor actually supervised
by Food Lion. As previously noted, Southern Flcors was an
independent contractor. It is illogical and antithetical to
the definition of an independent contractor to impose a duty
to supervise upon the principal when the essence of the
relationship is lack of power and control to supervise. Food
Lion had no duty to supervise the means and method of the work
of Southern Floors and cannot be found independently negligent
for failing to do so. MacCoy 239 Va. at 69, 387 S.E.24 af
762; Craig, 179 Va. at 531, 19 S.E.2d at 677.

III. Conclusion

We hold that the question of Max-Yeboah’s contributory
negligence was properly submitted to the jury and the trial
court did not err in refusing to hold that he was
contributorily negligent as a matter of law. However, the
trial court did err in its instruction to the jury that Food
Lion could be held liable for the negligence of Southern
Floors. Further, we hold that Food Lion is not independently
negligent because it did not have a duty to supervise Southern

Floors in its means and method of work, nor did Food Lion have

10
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actual or constructive knowledge of the stack of tiles in the
aisle. Accordingly, the judgment against Southern Floors will
be affirmed and the judgment against Food Lion will be
reversed.

Affirmed in part,

reversed in part,

final judgment.
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Law OFFices
Youxe, Hasxing, ManN
GREGORY & SNITH, P.C.

Marminsviue, VA
Stuart, VA

O ¢ MAY §7 aq

VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF FREDERICKSBURG

LEASLY SANCHEZ
200 177™ Drive, #3-411
Sunny Island Beach, FL 33160
Plaintiff, ORDER
Ve

MEDICORP HEALTH SYSTEM, dba
MARY WASHINGTON HOSPITAL, INC.
1001 Sam Perry Boulevard
Fredericksburg, VA 22401,

)

)

)

)

)

)

)

)

) Case No.: CL03000221-00

)

et als )
)

Defendants )

THIS DAY CAME the Plaintiff, by counsel, on the Plaintiff’s Motion for
Reconsideration and the Plaintiff’s proffered First Amended Motion for Judgment,

UPON CONSIDERATION WHEREOF, it is ORDERED:

1. That the Plaintiff’s First Amended Motion for Judgment be filed with the papers
herein, but no responsive pleading need be filed by any Defendant until further order of this
Court.

2. That the Defendant, Medicorp Health System, be given ten (10) days from the
date of this Order to respond to the Plaintiff’s Motion for Reconsideration.

3. That no response to the Motion for Reconsideration is required of the Defendants
Fredericksburg Emergency Medical Associates, Inc. and Christopher Huesgen, M.D.

The clerk is directed to provide a certified copy of this Order to all counsel of record.

enterep S /170N
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Law Orrices
Youne, Hasxins, MANN
GREGORY & SMITH,P.C.

Marminsvous, VA
Sruart, VA

I Ask For This:

=2 —

Robert W. Mann, Esquire (VSB #07622)
Young, Haskins, Mann, Gregory & Smith, PC
P.O. Box 72

400 Starling Avenue

Martinsville, Virginia 24114-0072
276-638-2367 (Telephone)

276-638-1214 (Facsimile)

Counsel for Plaintiff

Seen Without Objection:

Ll Pl

Carlyle R. Wimbish, III, Esquire
Margaret F. Hardy, Esquire
Sands, Anderson, Marks, Miller
801 East Main Street
Richmond, Virginia 23219
804-783-7257 (Telephone)
804-783-2926 (Facsimile)

Counsel for Medicorp Health System, Inc.

Seen:

7 /
Wesley % Russell, Jr., Esquire ﬁ;: %%’
Gould & Russell PC

8420 Meadowbridge Road, Suite I
Mechanicsville, Virginia 23116
804-730-8580 (Telephone)
804-730-2420 (Facsimile)

Counsel for Fredericksburg Emergency Medical Associates, Inc.,
And Christopher Huesgen, M.D.
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LAW OFFICES

YOUNG, HASKINS, MANN, GREGORY & SMITH

A PROFESSIONAL CORPORATION

400 STARLING AVENUE

POST OFFICE BOX 72
JAMES W HASKINS

ROBERT W, MANN © MARTINSVILLE, VIRGINIA 24114-0072 |25 SLUSHER STREET
JOHN L. GRECORY, I TELEPHONE (276) 638-2367 sfd"f{r‘.’\f.’éﬁfu&”;‘uﬁ‘-gi
FRED D. SMITH, JR. ¢+ TELEFAX (276) 638-1214 (278) 604-2367
SAMES R MCTARRY E-MAIL: sttorneys @digdat.com FAX (27€) €04-2131
R.R.(JIM) YOUNG, JR.
ADMTIED B NG ALSO (1922-1996)
May 20, 2004 l en 3
»m R
IR = n
‘ a 3
T € cemm
The Honorable Judge William H. Ledbetter, Jr. ] i
Spotsylvania Circuit Court boEE = M
- X
P.O. 1179 | 8 o -
9113 Courthouse Road, Second Floor o g‘f—? il
Spotsylvania, Virginia 22553 X -

Re:  Leasly Sanchez v. Medicorp Health System, dba Mary Washington

Hospital, Fredericksburg Emergency Medical Associates, Inc., and Christopher
Huesgen, M.D.
Case No. CL03-221

Dear Judge Ledbetter:

This will serve as a brief response to Mr. Wimbish’s Memorandum In Opposition To
Plaintif’s Motion For Reconsideration dated May 14, 2004. True, the cases cited by the Plaintiff
can be distinguished, although it is a stretch to do so with regard to Judge Stump’s Opinion.
However, the thrust of Plaintiff’s argument is the undeniable trend, nationally and in Virginia, to
recognize the concept of apparent authority in the emergency room context. As stated in our
Motion for Reconsideration, if this Honorable Court’s prior ruling stands, with all due respect, it
will be the only such rejection of this concept in any Court anywhere.

Mr. Wimbish and I have talked, and I am authorized to represent to the Court that both
sides are prepared to submit the Motion for Reconsideration on briefs without further ado.
However, both sides are equally ready and willing to again meet with the Court in
Fredericksburg if his Honor desires any further input on this matter.

Very truly yours,

————— o

——————..

Robert W. Mann

*CERTIFIED SPECIALIST IN CIVIL TRIAL ADVOCACY BY THE NATIONAL BOARD OF TRIAL ADVOCACY
THERE (S NO PROCEDURE IN THE COMMONWEALTH OF VIRGINIA FOR APPROVING CERTIFYING ORGANIZATIONS
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PUNPAN -
Page 2 - May 20, 2004 - .

RWM/ccg
cc:  Carlyle R. Wimbish, III, Esquire
Wesley Russell, Esquire

Robert L. Spector, Esquire
Sharron S. Mitchell, Clerk, Fredericksburg Circuit Court
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Qommansealty f Birgivin -

FIFTEENTH JUDICIAL CIRCUIT

JUDGES COURTS
William H. Ledbetter, Jr. Northumberiand County
James W. Haley, Jr. Westimoreland County
John W. Scott, Jr. Spotsyivasia Comxty
Horace A Revercomb, Il King George County
Ann Hunter Simpson Laneaster Couaty
Jobn Richard Alderman Willi Ledbett Carelive County
Barry T. Tallafeevo, I m?m.unmdh oAt oy
Dixon L. Foster, Retired ST ey sy Banore c“c:v
l:hlﬂﬂoc-ml‘:l‘-w FAX (540) 582-7973 City of Fredericksburg
Joseph E. Sprufl, Jr., Retired
May 27, 2004
Robert W. Mann, Esquire
Young, Haskins, Mann, Gregory & Smith, PC
Post Office Box 72 | £3 =1
Martinsville, Virginia 24114 \ gg_. z:i__' -n
Carlyle R. Wimbish, III, Esquite 1 E I
Sands, Anderson, Marks & Miller, PC P22 [T
Post Office Box 1998 o X o
Richmond, Vitginia 23218-1998 L gE @
° 3o §
Re: Leasly Sanchez v. Medicorp Health System, et al.
City of Fredericksburg Circuit Court #CL03-221
Dear Counsel:

The court has considered the motion to reconsider filed in this case by Sanchez, has
teviewed the memoranda submitted, and has analyzed the legal authorities cited. The court
is of the opinion that its letter opinion of March 11, 2004, is an accurate statement of the law

related to this issue, and the otiginal ruling should stand. Accordingly, the motion to
reconsider the order of March 31, 2004, is denied.

Mr. Wimbish will please prepare and circulate an appropriate order.

WHLJR:cdd

ce: BHharron S. Mitchell, Clerk
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01 day

VIRGINIA: SEP 10 oy
IN THE CIRCUIT COURT FOR THE CITY OF FREDERICKSBURG

LEASLY SANCHEZ
V. Case No. CL03-221

MEDICORP HEALTH SYSTEM, dba
MARY WASHINGTON HOSPITAL, INC,, et
al.

ORDER

This matter is before the Court on the plaintiff’s Motion for Reconsideration of the
Court’s ruling sustaining Medicorp’s Demurrer to the Motion for Judgment as set forthin a
letter opinion dated March 11, 2004, and an Order dated March 31, 2004. The Court has
reviewed the Memoranda of Law submitted in support of and opposition to the plaintiff’s
Motion, and has analyzed the legal authorities cited therein. The Court is of thé opinion that its
letter opinion of March 11, 2004, is an accurate statement of the law on the issue presented, and
the original ruling should stand.

In consideration whereof, it is hereby OkDERED that the plaintiff’s Motion for

-Reconsideraﬁon is denied.

The Court finds that although the plaintiff has filed an Amended Motion for Judgment

w within the time required by paragraph 3 of its Order dated March 31, 2004, said Amended

L '})/Motion for Judgment fails to contain the allegations required by paragraph 2 of that Order.

L)) ' Accordingly, pursuant to paragraph 4 of the Order dated March 31, 2004, it is further
197
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ORDERED that the plaintiff’s claim against Medicorp based on the theory of apparent agency
is hereby stricken and dismissed with prejudice.

It being represented to the Court that there is no other basis for the plaintiff’s claim
against Medicorp, it is further ORDERED that the plaintiff’s claim against Medicorp be
dismissed with prejudice in its entirety and that Medicorp be dismissed as a party defendant to
this action. The case shall remain pending as to the defendants Fredericksburg Emergency
Medical Associates, Inc. and Christopher Huesgen, M.D. ‘

The objections of the Plaintiff to the rulings of the Court are noted.

The Clerk is directed to provide a certified copyof this Order to all counsel of

record herein.
ENTERED: 7/ /[0‘ jof
* Judge
WE ASK FOR THIS:

C pRa.,

Carlyle R. Wimbish, III

Margaret F. Hardy

SANDS, ANDERSON, MARKS & MILLER
Post Office Box 1998

Richmond, Virginia 23218-1998

(804) 783-7257 / (804) 783-2926 — fax
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("“. C‘ SEP ]0200

SEEN AND OBJECTED TO FOR REASONS STATED IN MEMORANDUMS DATED 10/31/2003 AND
04/19/2004, AND REASONS STATED IN OPEN COURT:

W/ﬂ//m //%JZW

obert W. Mann, Esquire
Young, Haskins, Mann, Grego Smith, P.C.
POBox 72
Martinsville, VA 24114-0072
276-638-2367 / 276-638-1214 - fax

SEEN:

WP % 2wty 7

Wesley G. Russell, Jr., Esquire
Gould & Russell

8420 Meadowbridge Road, Suite I
Mechanicsville, VA 23116
804-730-8580 / 804-730-2420 - fax
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Law Orrices
"ouNe, HasxiNs, MANN
JREGORY & SMITH. P.C.

MarminsviLLE, VA
STuART, VA

VIRGINIA:

IN THE CIRCUIT COURT FOR THE CITY OF FREDERICKSBURG

LEASLY SANCHEZ )
)
Plaintiff, )
v. ) Case No.: CL03000221-00
)
MEDICORP HEALTH SYSTEM, dba )
MARY WASHINGTON HOSPITAL, INC. )
)
et als )
)
Defendants. )
"NOTICE OF APPEAL

The plaintiff, Leasly Sanchez, hereby gives notice of appeal to the Supreme Court of

Virginia from the final judgment order of this Court entered on September 10, 2004, and further

gives notice that a statement of facts or other incidents of the case, will be filed.

Robert W. Mann, Esquire (VSB #07622)
Scott C. Wall, Esquire (VSB #47508)

Young, Haskins, Mann, Gregory & Smith, P.C.

400 Starling Avenue

P. 0. Box 72

Martinsville, VA 24114-0072

276-638-2367

276-638-1214 (Facsimile)
Counsel for Plaintiff
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Respectfully submitted,
LEASLY SANCHEZ

Robert L. Spector, quire

Law Offices of Robert L. Spector
1263 East Las Olas Boulevard
Suite 204

Ft. Lauderdale, FL 33301
954-764-2909

954-463-3813 (Facsimile)

Counsel for Plaintiff




Law Orrices
’0UNG, HasgINs, MANN
3REGORY & SMITH, P.C.

MARTINSVILLE, VA
Stuart, VA

‘. C

CERTIFICATE

I, Scott C. Wall, Counsel of Record for Leasly Sanchez, hereby certify that:

1. The name and address of the appellant is Leasly Sanchez, 200 177" Drive, Sunny Isles
Beach, FL 33160.

2. The name, address, and telephone number of counsel for appellant is:

Robert W. Mann, Esquire (VSB #07622) Robert L. Spector, Esquire

Scott C. Wall, Esquire (VSB #47508) Law Offices of Robert L. Spector
Young, Haskins, Mann, Gregory & Smith, P.C. 1263 East Las Olas Boulevard
400 Starling Avenue Suite 204

P.0O.Box 72 Ft. Lauderdale, FL 33301
Martinsville, VA 24114-0072 954-764-2909

276-638-2367 954-463-3813 (Facsimile)

276-638-1214 (Facsimile)
3. The names and addresses of appellee is:

Medicorp Health System, Inc., d/b/a Mary Washington Hospital, Inc.,
1001 Sam Perry Boulevard,
Fredericksburg, VA 22401

4. The names, addresses, and telephone numbers of counsel for appellees are:

Carlyle R. Wimbish, 111, Esquire

Margaret F. Hardy, Esquire

SANDS, ANDERSON, MARKS & MILLER
Post Office Box 1998

_Richmond, Virginia 23218-1998

804 783-7257
804783-2926 (Facsimile)

5. A copy of this Notice of Appeal has been mailed or delivered to the Clerk of the Supreme
Court of Virginia and to:

Carlyle R. Wimbish, III, Esquire

Margaret F. Hardy, Esquire

SANDS, ANDERSON, MARKS & MILLER

Post Office Box 1998

Richmond, Virginia 23218-1998

804 783-7257

804783-2926 (Facsimile)

Counsel for Appellee, Medicorp Health System, Inc.,
d/b/a Mary Washington Hospital, Inc.,
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and

Wesley G. Russell, Jr., Esquire
GOULD & RUSSELL PC

8420 Meadowbridge Road, Suite I,
Mechanicsville, Virginia 23116
804 730-8580

804 730-2420 (Facsimile)

Counsel for Christopher Huesgen, M.D. and
Fredericksburg Emergency Medical Associates, Inc.

This the P Yay of September 2004. /

Of Counsel /

Law OFFICEN
{OUNG, HASKINS, MANN
GREGORY & SMITH. P.C. ..

MarRTINSVILLE, VA L 2 0 2
STuaRT. VA
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ASSIGNMENT OF ERROR

The Trial Court erred in sustaining the Defendant’s demurrer and holding that Virginia
does not recognize vicarious liability in negligence cases, specifically, in the context of
emergency physician-hospital relationships, based upon the theory of apparent or ostensible

agency.
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